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8T0NB  T.  BOSTON  ft  A.  R.  00. 
(8iipi«iie  Judicial  Conrt  of  MassachuBetU. 
Worcester.    Jnlr  1. 1898.)  - 

ViouoiNCB— DiaTRtrcTtox  or  BciLDixoa  bt  Firb 
— pROXtHATB  CaCSB—Rehotesisb— Evidence— 
Ihstbootioks — CoKCDRRBNT  ACTS  or  Faktibb. 

1.  Dcfaidant's  railway  depot,  treight  house, 
and  a  platfonn  used  moBtiy  for  storing  oil 
vere  ntaated  across  the  street  from  plaintiETs 
baildings.  The  platform  had  become  thoroufrb- 
Ijr  aatnrated  with  oil  leakinff  from  the  barrels. 
A  teamster  not  connected  with  defendant 
brought  goods  to  be  shipped  hj  it.  and.  In  light- 
ing his  pipe,  threw  a  match  on  the  ground  un- 
demeatn  the  platform,  which  immediatety 
caught  fire,  and  with  it  the  oil  standing  on  the 
platform,  destroying  the  plaintiff's  buildings, 
as  well  aa  those  of  defendant  All  the  oil  had 
been  on  the  platform  for  a  longer  time  than  48 
boars,  which  was  prohibited  bylaw.  Plaintiff's 
baildiiigs  would  probably  not  haTe  been  burn- 
ed if  there  had  been  no  oil  on  the  platform. 
Bdd,  that  the  fire  resulting  from  leaving  the 
«il  on  the  platform  cionld  not  be  apprehended  by 
defendant,  and.  Its  acts  not  being  the  proximate 
cause  of  tiie  fire,  plaintiff  could  not  recover. 

2.  In  an  action  for  n^tigence,  where  the 
conrt  is  able  to  say  that  the  injury  is  the  re- 
mote, and  not  the  proximate,  result  of  defend- 
ant* 8  acts.  It  Is  proper  to  so  direct  the  jory. 

3.  Where  defendant  was  negligent  in  keeping 
oil  upon  a  platform  which  was  subsequently 
fired  by  the  carelessness  of  another,  the  acts 
of  defendant  and  the  third  person  are  not  con- 
current. 

Kxceptlons  from  superior  conrt,  Worcester 
county;  John  Hopkins,  Judg& 

Action  by  Edward  B.  Stone  against  the 
Boston  ft  Albany  Railroad  Company.  From 
ft  verdict  for  defendant  directed  by  the  derk, 
plaintiff  iMings  exeeptlooa.  Bzceptiona  over- 
rated. 

W.  S.  B.  Hopkins,  H.  W,  King,  and  C.  M. 
Bice,  for  plaintiff.  F.  P.  Gouldlng  and  F.  L. 
Dean,  for  defendant 

AIiLBN,  J.  This  Is  an  action  of  tort  to  re- 
cover for  the  loss  of  the  plaintiff's  bnlldlngs 
and  other  property  by  fire,  nnder  the  follow- 
ing circumstances:  The  defendant  owned  and 
operated  a  branch  railroad  extending  from 
Its  main  line  at  South  Spencer  to  the  village 
<if  Spencer,  and  bad  at  the  Spencer  terminus 
a  passenger  station,  a  freight  bouse,  and  a 
freight  yard,  all  adjoining  a  pulallc  street 
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On  the  sMe  at  tbe  freight  house,  and  extend- 
ing beyond  It  about  76  feet  was  a  wooden 
platform  about  8  feet  wide  and  4  feet 
high,  placed  uptm  posts  set  In  tbe  ground,  the 
underside  being  left  open  and  -exposed.  The 
main  tracks  ran  altmg  on  the  front  side  of 
this  platform  and  tr^bt  house,  and  on  the 
rear  of  the  platform  tiieee  was  a  freight 
track,  so  near  aa  to  be  couTenient  to  toad 
and  unload  cars  from'  and  upon  It  Tbe 
plaintiff  was  engaged  In  the  lumbw  business, 
buying  at  whc^esale  and  sdUng  at  whole- 
sale and  retail,  manufacturing  boxes,  etc. 
His  place  of  business  comprised  aevetal  build- 
ings, some  ot  which  were  acroM  tbe  street 
from  the  defendant's  buildings  and  his  prin- 
cipal buildings  were  about  TS  feet  from  the 
point  on  the  defendant's  premises*  beneath 
the  platform,  where  the  Are  wlglnated.  The 
evidence  tended  to  show  that  the  platform 
was  mostly  used  tat  the  storing  of  oil  whlob 
had  been  brought  upon  tbe  railroad,  tmtll 
It  was  tafew  away  by  tbA  consignees;  and 
that  the  platform  had  beoHQU  thoroughly 
saturated  with  oil,  which  had  leaked  from 
the  barrels,  and  which  not  only  saturated  the 
platform,  but  dripped  to  tbe  ground  beneath. 
More  ot  leas  mbblah  accumulated  fnsn  time 
to  time  under  the  platform,  and  was  occasion- 
ally carried  away.  The  evidence  tended  to 
show  that  this  space  below  had  been  cleaned 
out  two  or  three  we^  before  the  Are.  On 
the  day  ot  the  flr^  S^tember  IS,  1893,  from 
25  to  SO  barrels  of  oil  and  oil  barrels  were 
upon  the  platform.  Some  were  nearly  or 
quite  empty,  aoma  wwe  partly  full,  but  tbe 
most  of  them  were  probably  fnll  and  nearly 
full.  The  only  evidence  to  show  bow  the 
fire  originated  tended  to  prove  that  one  Caa- 
serly,  a  teamster,  Inought  a  load  of  boots  to 
be  shipped  upon  a  car  which  was  standing 
upon  the  track  on  ttie  rear  side  of  the  plat- 
form; that  he  was  smoUng  a  pipe;  that  be 
stepped  Into  the  car,  to  wait  tor  the  defend- 
ant's foreman  of  tbe  yard,  who  was  to  help 
him  unload  the  boots;  that  In  stepping  In. 
he  stubbed  his  toe,  and  knocked  some  ot 
the  ashes  and  tobacco  out  of  bis  pipe;  that 
be  relighted  the  pipe  with  a  match,  and 
threw  the  match  down;  that  at  this  time  be 
was  standing  In  the  Coot  of  the  car,  facing 
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the  platform.  It  must  be  aaaumed  upon  the 
evidence  that  the  fire  canght  upon  the  ground 
underneath  the  platform  from  the  match 
thrown  down  by  Casserly.  All  efforts  to  ex- 
tlngulBb  the  fire  failed.  It  spread  fast,  and 
waa  almost  Immediately  upon  the  top  of  the 
platftffm,— rcnnlng  up  a  posit,  according  to  one 
of  the  witnesses,— and  very  soon  it  reached 
the  barrels  of  4^  which  b^Ean  to  aplode, 
and  the  fire  communicated  to  the  plaintiff's 
building  and  they  were  burned.  There  was 
evidence  tending  to  show  that  all  ^  the  oil 
had  been  njwn  the  platform  for  a  longer  time 
than  48  hours.  Acc<»ding  to  the  testimony 
of  the  plaintiff,  the  platform  was  never,  to 
his  knowledge,  empty  of  oil  or  oil  barrels.  It 
was  completely  saturated  with  oil,  and  that 
general  oondltlMi- ef  things,  so  far  as  the 
platform  was  concunedt  had  oclsted  for 
eight  years,— ever  since  he  himself  had  been 
there.  Upon  the  evidence  Inbwduced  by  the 
plalntM,  the  court  dhiected  a  verdict  for  the 
defendant 

The  plaintiff,  In  substance,  contends  b^ore 
us  that  the  defendant  was  negligent  In  stor- 
ing oil  upon  the  platform,  taking  Into  con- 
sideration the  condition  of  the  platform,  and 
of  the  ground  and  material  under  It,  and  the 
length  of  time  during  which  the  oil  bad 
been  allowed  to  remain  there;  that.  Irrespec- 
tively of  the  question  of  negUgehce,  the  plat- 
form with  the  oil  upon  it  constituted  a  pub- 
he  nuisance,  especially  in  view  of  Pnb.  St  c. 
102,  §  74,  providing  that  the  oil  composed 
wholly  or  In  part  of  any  of  the  products  of 
petroleum  shall  not  be  allowed  to  remain  on 
the  grounds  of  a  railroad  corporation  in  a 
town  for  a  longer  time  than  48  hours  with- 
out a  special  permit  from  the  selectmen;  that 
the  defendant  Is  reBp(HiBlble  for  the  damage 
resulting  from  the  public  nuisance,  wheth- 
er the  act  of  starting  the  fire  was  due  to  a 
third  person  or  not;  and  that  the  question 
should  have  been  submitted  to  the  Jury 
whether  the  damage  to  the  pltUntlff'e  prop- 
erty was  the  natural  and  proximate  conse- 
qumce  of  the  defendant's  tort.  Upon  the 
evidence,  the  supposed  tort  of  the  defendant, 
whether  It  be  called  "negligence"  or  "nui- 
sance," appears  to  have  been  limited  to  the 
keeping  of  oil  too  long  upon  the  platform. 
Assuming  this  oil  to  have  been  a  product  of 
petroleum,  and  so  within  the  statute  cited, 
nevertheless  the  defendant,  as  a  comm{m  car- 
rier, was  bound  to  transport  It  and  deliver  It 
to  the  consignees.  The  oil,  as  Is  well  known, 
was  an  article  of  commerce,  and  In  exten- 
sive use,  and  the  defendant  was  bound  to 
transport  it,  and  keep  It  for  a  reasonable 
time,  after  Its  arrival  In  Spencer,  In  readi- 
ness for  delivery.  There  was  no  evidence 
that  the  oil  was  liable  to  spontaneous  Igni- 
tion, or  that  the  platform  was  an  unsuitable 
place  for  Its  temporary  storage  till  it  could 
be  removed,  or  that  the  defendant  could  have 
prevented  the  escape  of  oil  upon  the  platform 
from  leaky  barrels.  But  we  may  assume 
Without  discussion  that  the  defendant  was 


In  fault  in  keeping  the  fliere  «o  long,  and 
that^  If  the  oU  had  been  removed  wltUn  48 
hours  atter  Its  arrival,  the  flre  would  prob- 
ably not  have  been  attended  with  such  dis- 
astrous consequences. 

Nevertheless,  the  question  remains— and, 
in  our  view,  this  becomes  the  Important  and 
decisive  question  of  the  case-^hether,  as- 
suming that  the  defendant  was  thus  In  fault, 
the  plaintiff  Introduced  any  evidence  which 
would  warrant  any  finding  by  the  Jury  that 
the  damage  to  bis  property  was  a  conse- 
quence for  which  tiie  defendant  Is  responsi- 
ble; or,  In  oth^  words,  whether  the  act  of 
Casserly  In  starting  the  flre  was  such  a  con- 
sequence of  the  defendant's  original  wroug 
in  allowing  the  oil  to  r«nain  upon  the  plat- 
form that  the  defendant  Is  responsible  -  to 
the  plaintiff  for  it  In  approaching  this 
question,  It  must  be  borne  in  mind  that  Cas- 
serly was  in  no  sense  a  servant,  agent  or 
guest  of  the  defendant  Be  brought  ^  Iqad 
of  goods  to  the  defendant's  station,  to  be 
carried  upon  the  defendant's  railroad.  The 
defendant  was  bound  by  law  to  accept  and 
carry  them.  It  could  not  lawfully  exclude 
Casserly  from  Its  ground.  By  Pub.  St.  c. 
112,  I  188,  it  was  bound  to  give  all  persons 
reasonable  and  equal  terms,  facilities,  and 
accommodations  for  the  transportation  of 
merchandise  upon  its  railroad,  and  for  the 
use  of  Its  depot  and  other  buildings  and 
ground.  Casserly  came  there  in  his  own 
right,  and  the  defendant  Is  not  responsible 
for  him  In  the  same  way  that  perhaps  it 
might  be  responsible  for  a  servant  agent  or 
(according  to  some  statements  of  the  law) 
guest.  Lothrop  r.  Thayer,  138  Mass.  466. 
It  is  also  to  be  borne  in  mind  that  this  was 
not  a  case  of  spontaneous  ignition  of  a  sub- 
stance liable  to  ignite  spontaneously,  as  was 
the  case  in  Yaughan  v.  Menlove,  3  Blng.  N. 
C.  468.  Nor  did  the  defendant  owe  to  the 
plaintiff  the  duties  of  a  carrier  of  passengers 
or  freight  towards  Its  customers,  or  any  oth- 
ed  duties  growing  out  of  a  contract  with  the 
plaintiff.  There  was  no  contract  of  any 
kind  between  the  plaintiff  and  the  defend- 
ant 

The  rule  Is  very  often  stated  that  lu  law. 
the  proximate,  and  not  the  remote,  cause  Is 
to  be  regarded;  and,  In  inlying  this  rule, 
it  is  sometimes  sold  that  the  law  will  not 
look  back  from  the  injurious  consequence 
beyond  the  last  sufficient  cause,  and  especial- 
ly that,  where  an  Intelligent  and  responsi- 
ble human  being  has  Intervened  between  the 
original  cause  and  the  resulting  damage,  the 
law  will  not  look  back  beyond  him.  This 
ground  of  exonerating  an  original  wrongdoer- 
may  be  found  discussed  or  suggested  in  the 
following  decisions  and  text-books,  among 
others:  Clifford  v.  Cotton  MlUs,  146  Mass. 
47,  15  N.  E.  84;  Elmer  v.  Fessenden,  151 
Moss.  369,  24  N.  B.  208;  Hayes  v.  Inhabit- 
ants of  Hyde  Park.  153  Mass.  514,  27  N.  E. 
522;  Freeman  v.  Accident  Asa'n,  156  Mass. 
3S1,  30  M.  B.  1013;  Lynn  Gas  &  Elective  Co. 
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T.  Meridei  Fire  Ina.  Co.,  JSS  Masa.  670.  33 
N.  E.  680;  Insnrance  Co.  r.  Tweed,  7  Wall. 
44;  Ballroad  Co.  t.  Kellogg,  U.  8.  469; 
Railroad  Co.  t.  Hlckey.  160  U.  S.  521.  17 
Snp.  Ct  661;  Helper  t.  Nichols,  31  Hun, 
491;  Bead  y.  Nicbols,  118  N.  T.  224,  23  N.  B. 
468;  Mara  t.  President,  etc  M  Hon,  625, 
8  N.  T.  Supp.  107;  LeavlU  t.  Ballroad  Co. 
(Me)  36  Ati.  908;  Cuff  t.  Ballroad  Co.,  89 
N.  J.  Law,  17;  Gurtin  t.  Somerset,  140  Pa. 
St  70,  21  Aa  244;  Ballroad  Co.  T.  Salmon, 
30  N.  J.  Law,  289;  PeniujlTanla  Co.  t. 
Whitlock,  80  Ind.  16;  Goodlander  MIU  Co. 
r.  Standard  OU  Co.,  11  0.  a  A  258.  63  Fed. 
400,  406;  Shear.  &  B.  Neg.  U  38.  666;  Whart 
Neg.  fi  184  et  seq.  It  cannot,  however,  be 
considered  that  In  all  cases  the  intervention 
even  of  a  responsible  and  intelligent  human 
being  will  abB(dntel7  exonerate  a  preceding 
wrongdoer.  Many  Instances  to  the  ctm- 
ttary  bare  occurred,  and  these  are  usually 
cases  where  tt  has  been  found  that  it  was 
the  duty  of  the  original  wron^oer  to  an- 
ticipate and  provide  against  sueb  interven- 
tion, because  such  Intervention  was  a  thing 
likely  to  happen  in  the  ordinary  course  of 
events.  Such  was  the  case  of  Lane  T.  At- 
lantic Works,  111  Mass.  138,  where  it  was 
found  by  the  Jury  that  the  meddling  of 
young  boys  with  a  loaded  truck  left  In  a 
public  street  was  an  act  which  the  defend- 
ants ought  to  have  apprehended  and  pro- 
vided against,  and  the  verdict  few  the  plain- 
tiff was  allowed  to  stand.  In  the  carefully 
expressed  opinion  by  Mr.  Justice  Colt  the 
court  say:  "In  actions  of  this  descrlptloa 
the  defendant  Is  liable  for  the  natural  and 
probable  consequences  of  his  negligent  act 
or  omission.  The  Injury  must  be  the  di- 
rect result  of  the  misconduct  charged;  but 
It  wlU  not  be  considered  too  remote  If.  ac- 
cording to  the  usual  experience  of  mankind, 
the  result  ought  to  have  been  apprehended. 
The  act  of  a  third  perscm.  Intervening  or 
contributing  a  condition  necessary  to  the 
Injurious  effect  of  the  original  negligence, 
wUl  not  excuse  the  first  wrongdoer.  If  such 
act  ought  to  have  been  foreseen.  The  orig- 
inal negligence  still  remains  a  culpable  and 
direct  cause  of  the  injnry.  The  test  Is  to 
be  found  In  the  probable  Injurious  conse- 
quences which  were  to  be  anticipated,  not 
In  the  number  of  subsequent  events  and 
agencies  which  might  arise."  According  to 
this  statement  of  the  law,  the  questions  In 
the  present  case  are:  Was  the  starting  of 
the  fire  by  Casserly  the  natural  and  proba- 
ble consequence  of  the  defendant's  negligent 
act  in  leaving  the  oil  upon  the  platform? 
According  to  the  usual  experience  of  man- 
kind, ought  this  result  to  have  been  appre- 
hended? The  question  is  not  whether  It  was 
a  iKissible  consequence,  but  whether  It  was 
probable;  that  1b,  likely  to  occur,  according  to 
the  usual  experience  of  mankind.  That  this 
to  the  true  test  of  responsibility,  applicable  to 
a  cue  like  thl%  has  been  held  la  yvj  many 


cases,  according  to  which  a  wrongdoer  is  not 
responsible  for  a  consequence  which  is  merely 
possible,  according  to  occasional  experience, 
but  only  for  a  consequence  which  Is  probable, 
according  to  ordinary  and  usual  experience. 
One  Is  bound  to  anticipate  and  provide  against 
what  usually  bairns  and  what  Is  likely  to 
happen;  but  it  would  impose  too  heavy  a  re- 
sponelbillty  to  hold  him  bound  in  like  manner 
to  gaard  against  what  Is  unusual  and  unlikely 
to  happen,  m  what,  as  It  is  sometimes  said.  It  • 
only  remotely  and  slightly  probable.  A  hl^ 
de^^e  of  cauticm  might,  and  perbiqtt  would, 
guard  against  injurious  consequences  which 
are  merely  possible;  but  it  Is  not  negligence,  in 
a  legal  sense,  to  omit  to  do  so.  There  may  not 
always  have  been  entire  CMisistency  In  the  ap' 
plication  of  this  doctrine;  but,  in  addition  to 
cases  of  boys  meddling  with  things  left  In  a 
public  street,  courts  have  also  held  It  compe- 
tent for  a  jury  to  find  that  the  injury  was 
probable,  although  brought  about  by  a  new 
agency,  when  heavy  articles  left  near  an 
opening  In  the  floor  of  an  unfinished  building, 
or  in  the  deck  of  a  vessel,  were  accidentally 
Jostled  so  that  they  fell  upon  persons  below 
(McCauJey  v.  Norcross,  155  Mass.  684,  30  N. 

464;  The  Joseph  B.  Thomas,  81  Fed.  678); 
when  she^,  allowed  to  escape  from  a  pasture, 
and  stray  away  In  a  region  frequented 
by  bears,  ware  killed  by  the  bears  (Oil- 
man V.  Noyes,  57  N.  H.  627);  and  when  a 
candle  or  match  was  lighted  by  a  person  in 
search  of  a  gas  leak,  with  a  view  to  stop  the  es- 
cape of  gas  (Koelsch  v.  Philadelphia  Co.,  152 
Pa.  St  365,  25  Ati.  622);  and  In  other  cases 
not  necessary  to  be  specially  referred  to.  In 
all  of  these  cases  the  real  ground  of  decision 
has  been  that  the  result  was  or  might  be  found 
to  be  probable,  according  to  comm<m  expe- 
rtmce.  Without  dwelling  upon  other  author- 
ities in  detail,  we  will  mention  some  of  those 
In  which  substantially  this  view  of  the  law 
has  been  stated:  Davidson  v.  Nichols,  11  Allen, 
614;  McDonald  v.  Snelllng,  14  Allen.  290; 
Tutein  V.  Hurley,  98  Mass.  211;  Hoadley  v. 
Transportation  Ga,  115  Mass.  304;  Hill  v.  Wln- 
sor,  118  Mass.  251;  Derry  v.  FUtner.  Id.  131; 
Freeman  v.  Accident  Ass'n,  156  Mara.  351; 
30  M.  B.  1013;  Spade  t.  Balhroad  Co.,  168 
Mass.  285,  47  N.  E.  88,  and  cases  there  cited; 
Cosullch  V.  Oil  Co.,  122  N.  T.  118.  26  N.  E.  269; 
Bhodes  V.  Dunbar,  57  Pa.  St  274;  Hoag  v. 
RaUroad,  86  Pa.  St  298;  BehUng  v.  Pipe 
Lines,  160  Pa.  St  359,  28  Ati.  777;  Goodlander 
MUI  Co.  V.  Standard  OU  Co..  11  O.  C.  A  253, 
63  Fed.  400.  406,  406;  Halle's  Curator  v.  RaU- 
way  Co.,  9  C.  C.  A  184,  60  Fed.  557;  aark  v. 
Chambers,  8  Q.  B.  Dlv.  327;  Whart  Neg.  (2d 
Ed.)  i§  74,  76,  78, 138-145,  155,  955;  Cooley, 
Torts,  "eO,  •70;  Add.  Torts,  *40;  Pol.  Torts, 
♦388;  Mayne,  Dam.  *89,  •47,  ^48.  For  a  re- 
cent English  case  Involving  a  case  of  remote- 
ness, see  Englehart  v.  Farrant  [1897]  1  Q.  B. 
240.  The  rule  exempting  a  slanderer  from 
damages  caused  by  r^tltlon  of  his  words 
rests  oa  iba  SBme  gtoond.   Hastlnga  t.  Stet- 
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soil,  128  Mass.  329;  Shurtleff  t.  Parker,  130 
Mass.  293;  Elmer  7.  Fesseoden,  ISl  Mass. 
3S9,  24  N.  E.  208. 

Tried  by  this  test,  the  defendant  Is  not  re- 
sponsible for  the  consequences  of  Casserly's 
act  There  was  no  close  connection  between 
It  and  the  defendant's  negligence.  There 
was  nothing  to  show  that  such  a  conse- 
quence had  ever  happened  before,  during  the 
eight  years  covered  by  the  plaintiff's  testi- 
mony, or  that  there  were  any  exciting  cir- 
cumstances which  made  It  probable  that  It 
would  happen.  It  was,  of  course,  possible 
that  some  careless  person  might  come  along, 
and  throw  down  a  lighted  match,  where  a 
fire  would  be  started  by  It.  This  might.  In- 
deed, have  happened  upon  the  plalntUI's  own 
premises,  or  In  any  other  place  where  In- 
flammable materials  were  gathered.  But  it 
was  not  according  to  the  usual  and  ordinary 
course  of  events.  In  falling  to  anticipate  and 
guard  against  such  an  occurrence  or  acci- 
dent, the  defendant  violated  no  legal  duty 
which  it  owed  to  the  plaintiff.  What  qual- 
ification, if  any,  of  this  doctrine,  should  be 
made  In  case  of  the  storage  of  high  explo- 
sives, like  gunpowder  and  dynamite,  we  do 
not  now  consider.  See  Rudder  v.  Koopmann 
(Ala.)  22  South.  601;  Kinney  v.  Koopmann 
(Ala-)  22  South.  &93,  and  cases  there  cited; 
Rhodes  v.  Dunbar,  57  Pa.  St.  274,  290. 

The  plaintiff,  however,  contends  that  this 
question  should  have  been  submitted  to  the 
jury.  This  course  would  have  been  neces- 
sary if  material  facts  had  been  In  dispute. 
But  where,  upon  all  the  evidence,  the  court 
Is  able  to  see  that  the  resulting  injury  was 
not  probable,  but  remote,  the  plaintiff  falls 
to  make  out  his  case,  and  the  court  should 
so  rule,  the  same  as  In  cases  where  there  la 
no  sufficient  proof  of  negligence.  McDonald 
V.  Snelllng,  14  Allen,  290,  299.  In  Hobbs  v. 
Railway,  L.  R.  10  Q.  B.  Ill,  122,  Blackburn, 
3.,  said:  "I  do  not  think  that  the  question 
of  remoteness  ought  ever  to  be  left  to  a  jury. 
That  would  be,  in  effect,  to  say  that  there 
shall  be  no  such  rule  as  to  damages  being  too 
remote."  It  is  common  practice  to  withdraw 
cases  from  the  jury  on  the  ground  that  the 
damages  are  too  remote.  Hammond  Co.  t. 
Bussey,  20  Q.  B.  Dlv.  79, 89;  Read  v.  Nichols, 
118  N.  T.  224.  23  N.  E.  468;  Cuff  t.  Railroad 
Co.,  35  N.  J.  Law,  17;  Behllng  v.  Pipe  Lines, 
160  Pa.  St  359,  28  AtL  777;  Qoodlauder  MiU 
Co.  T.  Standard  OU  Co.,  11  0.  O.  A.  253,  63 
Fed.  400,  405,  406;  Pennsylvania  Co.  v.  Whlt- 
lock,  90  Ind.  16;  Carter  v.  Towne.  108  Mass. 
507;  Hoadley  v.  Transportation  Co.,  115 
Mass.  304;  Hutchinson  v.  Gaslight  Oo.,  122 
Mass.  219;  Elmer  T.  Fessenden,  151  Mass. 
3o9,  24  N.  E.  2US. 

The  plaintiff  further  contends  that  the  neg- 
ligence of  the  defendant  In  keeping  the  oil 
upon  the  platform  was  concurrent  with  the 
careless  act  of  Casserly,  and  that,  therefore, 
U  was  a  case  where  two  wrongdoers,  acting 
at  the  Mme  time,  ctrntrlbuted  to  the  In- 


jurious result  But  this  Is  not  a  Just  view  of 
the  matter.  The  negligence  of  the  defend- 
ant preceded  that  of  Casiwrly,  and  was  an 
existing  fact  when  be  Intervened,  just  as  in 
Lane  v.  Atlantic  Works,  111  Mass.  136,  the 
negligence  of  the  defendants  in  leaving  their 
loaded  truck  In  the  street  preceded  that  ot 
the  boys  who  meddled  with  It 

The  fact  If  established,  that  the  defend- 
ant's platform,  with  the  oil  upon  It,  con- 
stituted a  public  nuisance.  Is  immaterial,  un- 
der the  circumstances  of  the  present  cas^.  If 
the  plaintiff  proved  a  nuisance,  he  need  not 
go  further  and  show  that  It  was  negligently 
maintained.  But  we  have  assumed  the  ex- 
istence of  negligence  on  the  part  of  the  de- 
fendant Illegality  on  the  part  of  a  defend- 
ant does  not  of  Itself  create  a  liability  for  re- 
mote consequences,  and  illegality  on  tne  part 
of  a  plaintiff  does  not  of  itself  defeat  his 
right  to  recover  damages.  The  causal  con- 
nection between  the  two  still  remains  to  be 
established.  Honlon  v.  Railroad,  129  Mass. 
310;  Hyde  Park  v.  Gay,  120  Maas.  589;  Hall 
V.  Ripley,  119  Mass.  135;  Damon  v.  Inhab- 
itants of  Sdtuate,  Id.  66;  Kidder  v.  Inhab- 
itants of  Dunstable,  11  Gray,  342;  Hayes  v. 
Railroad  Co..  Ill  U.  S.  228,  241,  4  Sup.  Ct 
369.  In  order  to  maintain  a  personal  ac- 
tion to  recover  damages  for  a  public  nui- 
sance, the  plaintiff  must  show  that  his  par- 
ticular loss  or  damage  was  caused  by  the 
nuisance,  Just  as  In  case  of  any  other  tort. 
Wesson  v.  Iron  Co.,  13  Allen,  101,  103;  Stet- 
son V.  Faxon,  10  Pick.  147, 154.  And,  In  con- 
sidering the  question  of  remoteness,  It  makes 
no  difference  what  form  of  wrongdoing  the 
action  rests  upon.  Sherman  t.  Iron  Works 
Co.,  2  Allen,  524;  The  Netting  Hill,  9  Prob. 
Div.  105, 113;  Mayne,  Dam.  48,  note. 

Without  considering  other  grounds  urged 
by  the  defendant  a  majority  of  the  court  Is 
of  opinion  that  upon  the  evidence,  the  de- 
fendant was  not  bound,  as  a  matter  of  legal 
duty,  to  anticipate  and  guard  against  an  act 
like  that  of  Casserly,  he  being  a  stranger 
coming  upon  the  defendant's  premises  for 
hla  own  purposes  and  In  bis  own  right  Ex- 
ceptions overmled. 

KNOWLTON,  J.  (dissenting).  1  agree  to 
nearly  all  of  the  propositions  of  law  in  the 
opinion  of  the  majority,  but  I  do  not  agree 
that  the  case  presents  no  question  of  fact 
for  the  consideration  of  a  jury.  It  seems  to 
me  that  the  principal  question  is  whether 
there  was  evidence  of  negligence  on  the  part 
of  the  defendant  in  reference  to  the  risk  of 
such  an  accident  as  happened.  I  think  that 
there  was  such  evidence.  To  say  nothing 
of  the  particulars  testified  to,  the  fact  that 
one  is  acting  In  violation  of  a  criminal  stat- 
ute Is  always  evidence  of  negligence.  See 
Pub.  St  c.  102,  I  74.  The  opinion  assumes 
that  there  was  evidence  of  negligence  on  the 
part  of  the  defendant  In  keeping  so  large  a 
qnantitr  of  oU  for  so  long  a  time  in  sach  a 
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pliMb  It  leeins  to  me  tbat,  If  tbe  defend- 
ant^! eottdnct  was  negligent.  It  was  In  refers 
ence  to  tlis  ride  of  Just  nidi  an  accident  as 
happoied.  I  do  not  know  that  any  other 
kfnd  of  negligence  !■  charged.  It  was  to 
diminish  the  liability  to  such  accidents  tliat 
tbe  statute  was  enacted.  If  there  was  aeg- 
ligence  In  violating  the  statute,  it  was  be- 
cause, from  the  storage  of  large  quantities 
ot  kerosene  oU  for  a  long  time  in  anch  an 
Inflammable  place,  there  was  serious  danger 
of  a  great  and  uncontrollable  conflagratl<m 
In  connection  with  some  accident  which 
ought  to  have  been  contemplated,  and 
which,  in  the  absence  of  the  oU,  wonld  be 
likely  to  cause  little  or  no  damage.  I  do  not 
see  what  negligence  on  the  part  of  the  de* 
fendant  could  hare  been  found  from  the  evl- 
doice  except  Its  failure  to  anticipate  and 
gatxA  against  such  a  danger.  To  constitute 
negligence  creating  a  liability  for  the  dam- 
ages to  the  plaintiff,  it  \»  not  necessary  that 
the  defendant  should  have  contemplated  the 
parUcnIar  event  which  occurred.  It  Is 
enough  If  it  should  have  contemplated  the 
probable  happening  of  some  accident  of  this 
kind,  which  Involves  danger  to  the  property 
of  othera,  that  ought  to  be  guarded  against. 
X  think  the  Jury  well  might  have  found  that 
the  burning  of  the  plalntlfTs  property  was  a 
direct  result  of  the  defendant's  conduct  In 
keeping  this  oil  on  tbe  platform. 

an  Mus.  194) 

GATELT  T.  OLD  COLONY  R.  00. 
(Soprane  Judicial  Court  of  MaBsachuaetts. 
Suffolk.    June  24,  1898.) 

EmirBitT  DoMAix— Abolition  or  Qradb  Cross- 
iiTOs— Abbbsbhbnt  or  Dahaobb— Notiob. 
St.  1890.  c.  428,  S  6.  relating  to  the  aboli- 
tion of  crossings  at  grade  by  railroads  and 
otlter  roads,  provides  for  the  assessment  b;  a 
juiy  in  the  superior  court  of  damages  to  persous 
injored,  on  petition  by  a  party  mtereated,  with- 
out notice,  within  one  year  after  the  decree  of 
the  court  confirming  the  decision  of  the  com- 
mission appointed  under  section  1  to  determine 
whether  alterations  are  necessary,  and  how 
they  shall  be  made.  Section  1  reQuires,  before 
tbe  commission  is  appointed,  a  notice,  "by  a 
public  advertisement,  or  otlierwise,  as  the  conrt 
•ball  deem  dedrable."  Under  section  S,  before 
It  ean  act  there  is  to  be  "due  notice  and  hear- 
ing," and  "it  shall  prescribe  the  manner  and 
Umits"  within  which  tlie  alterations  are  to  be 
made.  Section  4  requires  the  clerk  of  the  court 
**withln  80  days  after  the  maldnK  of  said  decree 
to  cause  a  copy  ot  sodi  decision  and  decree  to 
be  filed  with  the  county  commissioners  of  the 
county  or  conntiea  in  which  the  land  or  other 
property  taken,  and  the  crossing  are  sltnated, 
and  also  to  be  recorded  In  the  registry  of  deeds 
for  tlie  counties  and  districts  In  which  snch  land, 
property,  and  croBBings  are  sitnated."  Held, 
that  the  statute  gave  ample  notice  to  an  own- 
er, whose  land  was  taken,  of  an  anessment  of 
damages  under  section  S.  and  no  other  notice 
was  necessary. 

Beport  from  superior  court,  Suffolk  coun- 
ty; Httuy  N.  Sheldon,  Judge. 

Petition  by  Annie  Gately  against  the  Old 
Colony  Railroad  Company  fwr  the  assessment 


of  damages.  A  motton  to  dismiss  tbe  petl- 
tion  was  sustained,  and  the  case  was  report- 
ed to  tbe  siq>reme  Judldal  court  for  Its  ad- 

vlBory  opinion.  Petition  dismissed. 

C.  G.  Keyes  and  G.  D.  Eeyes,  for  petitioner. 
J.  H.  Benton,  Jr.,  for  defendant 

LATHROP,  J.  The  petition  in  this  case 
alleges  that  a  portion  of  tbe  petitioner's  land 
was  taken  by  the  respondent  for  railroad 
purposes  by  a  decree  of  the  superior  court 
made  on  June  2S,  1894,  and  she  asks  that 
her  damages  sustained  by  the  taking  be  as- 
sessed by  a  jury  at  the  bar  of  that  court 
Tbe  petition  was  filed  on  Moveml>er  26, 1895, 
and  tbe  respondent  moved  to  dismiss  the 
petition  on  the  ground  that  the  court  had 
no  JurlsdictloD.  This  motion  was  granted, 
and  the  petition  was  dismissed.  The  report 
of  the  presiding  Justice,  on  which  the  case 
comes  before  us,  states  that  the  land  was 
taken  by  a  decree  of  the  court  made  on  June 
23,  1894,  under  the  provialons  of  St  1802,  c. 
433,  and  St  1893,  c.  126.  By  the  statute  of 
1892  (chapter  438,  I  5),  the  statute  of  1880 
(chapter  428,  H  1-8)  is  made  apt^icable  to  all 
proceedings  under  the  act  and  by  the  statute 
of  1893  (chapter  126,  1 1)  it  is  provided  that 
damages  ehali  be  assessed  and  recovered  as 
provided  by  St  1800,  c.  428.  All  of  these 
Statutes  relate  to  the  abolition  of  crossings 
at  grade  by  railroads  and  other  roads.  The 
statute  of  1890  (chapter  428,  S  6)  provides 
for  the  assessment  of  damages  by  a  Jury  in 
the  superior  court  on  petition  brought  with- 
in one  year  after  the  date  of  the  decree  of 
the  court  confirming  the  declBlon  of  the  com- 
mission appointed  under  section  1.  The  pe- 
titioner contends  that  section  S  Is  unconsti- 
tutional, because  it  does  not  provide  for  no- 
tice to  tbe  owner  whose  land  Is  taken.  But 
the  entire  proceeding  of  taking  tbe  land  Is 
by  a  suit  in  court  Before  the  commission 
Is  appointed,  section  1  requires  a  notice,  "by 
public  advertisement,  or  otherwise,  as  the 
court  shall  deem  desirable."  Before  the 
CMumlssion  can  act,  there  Is,  by  section  8,  to 
be  "due  notice  and  hearing,"  and  "it  shall 
prescribe  the  manner  and  limits"  within 
which  the  alterations  are  to  be  made.  By 
section  4,  It  Is  made  the  duty  of  the  clerk 
of  the  court  "within  thirty  days  after  the 
making  of  said  decree,  to  cause  a  copy  of 
such  decision  and  decree  to  be  filed  with  the 
county  commissioners  of  tbe  county  or  coun- 
ties in  which  the  land  or  other  property  tak- 
en and  the  crossing  are  situated,  and  also 
to  be  recorded  in  the  registry  of  deeds  for 
the  counties  and  districts  In  which  such 
land,  property  and  crossings  are  situated." 
It  thus  appears  tbat  the  statute  makes  ample 
provision  for  notice,  and  no  other  notice  is 
necessary.  AUen  v.  Oharlestown,  111  Mass. 
123;  Holt  V.  SomervlUe,  127  Masa  408;  Col- 
lins ▼.  Holyoke.  146  Mass.  807,  U  N.  B. 
90&  FeUtion  dlamlased. 
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071  Um.  610) 

THOMAS  T.  CROSBY  et  mL 
<Bapr«De  Jadicial  Court  of  HaftuehttMtti. 
Suffolk.    June  25,  188S.) 

TUUSTS— COHSTRDCTIOH. 

A  deed  ot  tnut  was  executed  itj  a  hniband 
mod  ilgned  by  the  vife  in  token  of  her  asseut 
and  of  her  release  of  dower  and  homestead. 
The  deed  proTided  that,  on  the  death  of  the 
busband,  ■  third  of  the  propertr  cooTeyed 
■hoold  go  to  hit  wife  for  her  life,  and  the  re- 
mainder to  hia  child  or  children  for  life.  If 
the  wife  died,  the  children  or  their  isaae  were 
to  recetre  the  entire  iD«ome:  if  the  children 
and  their  issue  died,  the  wife  waa  to  rective 
the  entire  income.  On  the  death  of  the  luC 
•arrivor  of  hii  wife  and  the  child  liviny  at 
the  date  of  the  deed,  the  corpus  of  the  tnwt 
was  to  be  conveyed  to  the  children  then  iir- 
iog  and  the  heirs  of  such  children  as  have 
deceased.  In  the  event  of  the  death  ot  the 
wife  and  the  child  or  chUdreo  before  bis  death, 
the  troBt  was  to  cease,  and  the  property  revert 
to  the  husband.  At  the  time  the  deed  woa 
executed,  he  had  a  wife  and  one  child.  Beid, 
that  the  trust  was  a  famllj  settlement,  and  not 
for  the  benefit  of  aootlier  wito  or  for  children 
^  another  wiffc 

Caae  reterred  from  inpreme  jndlclsl  conit, 
Soffolfc  oonnty;  James  M.  Morton,  Judge. 
'  BUI  1^  one  Thomas  asalimt  one  Crosby  and 
otherB  In  the  nature  of  a  bill  of  rerlew.  Dla- 
mtsMd. 

Qeo.  Boyal  Pulslfer.  for  plaintiff.  Charles 
J.  Norea  and  EL  B.  Callender*  for  respondent 
Henry  A.  Thomas,  Sr. 

FIELD,  G.  J.  The  present  bill  Is  not  strict- 
ly a  bin  of  review,  because  the  present  plain- 
tiff was  not  a  party  to  the  first  suit,  or  prlry 
to  any  of  the  parties;  but  the  bill  may  be 
taken  as  an  original  bill,  by  a  plaintiff  who 
alleges  that  his  rights  are  affected  by  the 
decree  entered  In  that  suit,  and  It  partakes 
somewhat  of  the  nature  of  a  bill  of  review. 
The  deed  of  trust  to  whlcb  the  bill  relates 
was  of  two  parcels  of  land,  with  the  buildings 
thereon;  and  It  was  executed  by  Henry  A. 
Thomas  and  his  i^e,  who  signed  It  In  token 
^  bw  assent  and  of  her  release  of  aU  right 
to  dower  and  homestead.  After  making  cer- 
tain provisions  for  himself  and  for  blmaelf 
and  his  family  during  bis  life,  he  directed  the 
trustee,  among  other  things,  as  follows:  "On 
the  death  of  the  said  Henry  A.  Thomas,  to 
pay  the  Income  of  said  trust  estates,  after 
first  paying  the  Interest  on  said  mortgages, 
taxes,  and  expenses,  to  Mary  BU  the  wife,  and 
to  the  child  or  children  of  the  said  Henry  A. 
Thomas,  as  follows,  viz.:  One-third  thereof 
to  the  said  Mary  B.,  and  the  remaining  two- 
thirds  to  the  child,  or.  If  more  than  one.  to 
the  children,  of  the  said  Henry  A.,  the  said 
share  to  each  during  their  respective  lives. 
And  If  either  of  the  children  dies,  his  (or  ber) 
portion  to  the  snrrlTlng  child  or  children,  un- 
less  he  leaves  issue  llring,  who  shall  then 
take  by  right  of  representation.  But  If  all 
the  children  and  such  Issue,  or  the  said  Mary 
B..  decease,  either  class  living,  the  other, 
and  whether  before  or  after  the  said  Henry 
A.'s  death;  the  sarrlvlng  class  to  take  the 


whole  Income  during  the  life  of  any  of  Its 
members.  On  the  death  of  the  last  sntrlTors 
of  said  wife  and  child  or  children,  or  within 
twenty-one  years  after  the  decease  of  said 
wife  and  of  the  child  now  living,  whichever 
event  shall  first  happen,  then  to  transfer  and 
convey  said  trust  estates  as  then  constituted, 
and  all  accumulations  thereof,  to  and  among 
the  heirs  of  said  child  or  children  of  said 
Henry  A.,  if  all  be  then  deceased;  but,  if  not, 
then  to  such  children  as  shall  then  be  llTiug, 
and  to  the  heirs  of  such  as  may  hare  de- 
ceased, in  equal  shares." 

The  following  clause  of^the  deed  of  trust 
Is  very  significant:  "In  the  event  of  the  death 
of  the  said  Mary  B.,  and  the  child  or  children 
of  said  Henry  A.,  during  the  lifetime  of  said 
Henry  A.,  all  the  trust  estate  and  property 
then  held  under  this  deed  of  trust  shall  there- 
upon forthwith  be  conveyed  and  transferred 
to  the  said  Henry  A.  Thomas,  and  tbereupon 
this  trust  shall  cease."  The  possibility  of  his 
having  children  by  Mary  E.  would  end  with 
her  death,  but  the  possibility  of  his  having 
children  by  other  women  whom  he  might 
marry  would  end  only  with  his  death,  and 
there  might  be  a  postbumous  child.  When 
tttls  deed  was  executed  Henry  A.  Thomas* 
family  consisted  of  himself,  his  wife,  Mary 
E.,  and  one  child  by  her.  The  trust  contem- 
plates that  he  might  hare  other  children,  but 
we  think,  other  children  by  Maiy  B.  Thomas. 
After  his  death,  his  wife,  Mary  E.  Thomas, 
and  his  children  are  to  receive  the  whole  in- 
come for  their  lives.  Mary  E.  to  receive  one* 
third  and  the  children  or  their  issue  two- 
thirds.  If  any  child  dies,  her  or  his  portion 
of  the  income  Is  to  go  to  the  surviving  chil- 
dren, unless  the  chUd  dyhig  leaves  issue, 
when  It  is  to  go  to  the  Issue  by  right  of 
representation.  If  Mary  B.  dies,  the  children, 
or  the  Issue  of  indi  children,  if  any  are  liv- 
ing, are  to  receive  the  wbole  Income;  and.  It 
all  his  children  and  their  Issue  die,  Mary  B., 
If  living.  Is  to  receive  the  whole  Income.  On 
the  death  of  the  last  survivor  of  bis  wife  and 
chfld  or  children,  or  within  21  yean  after  the 
death  of  his  wife  and  the  chUd  living  at  the 
date  of  the  deed,  the  corpus  of  the  trust  Is 
to  be  conveyed  to  the  children  then  living, 
and  to  the  heirs  of  such  <ihlldren  as  have  de- 
ceased. We  regard  the  deed  of  trust  as  a 
sort  of  family  setdement  tor  himself,  bis 
wife,  Mary  B<,  and  the  one  child,  their  issue 
living  at  the  date  of  the  deed,  and  for  any 
other  children.  Issue  of  himself  and  his  wife, 
Mary  B.,  who  might  thereafter  be  bom,  and 
the  Issue  and  heirs  of  such  child  or  children; 
but  the  tmst,  we  think,  to  not  for  the  benefit 
of  another  wife  or  for  children  by  another 
wife.  Under  this  constniction  <^  the  deed  of 
trust,  the  plaintiff  has  no  Interest  In  tbe  trust, 
and  cannot  Impeach  the  decree  entered  In  the 
first  suit 

In  tbe  present  suit  a  goardian  ad  litem  or 
next  friend  has  been  appointed  to  reittesem 
persons  not  ascertained  or  not  hi  being,  pur- 
suant to  at  laoo,  c  4S&   It  does  not  appesr 
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that  any  such  guardian  ad  litem  or  next 
friend  was  appointed  in  the  first  suit 
Whether,  If  Fannie  E.  Flske  should  die  be- 
fore the  proTislon  for  the  conveyance  of  the 
corpus  of  the  trust  to  her  heirs  took  effect, 
and  should  leave  Issue,  and  her  mother  should 
Burrlre  her  father,  such  Issue  would  not  be 
beneficiaries  under  the  trust;  or  whether,  on 
the  death  of  Mary  E.  Thomas  and  of  Fannie 
B.  Flake,  her  father  having  dlsd  while  one 
or  both  were  living,  the  heirs  of  Fannie  B. 
Flake  vonld  not  be  beneficiaries,— we  cannot 
consider  under  the  present  bill.  If  the  trus- 
tee has  any  doubt  whether  he  would  be  pro- 
tected against  the  claim  of  such  Issue  or 
beln  by  the  decree  In  the  former  suit,  if  he 
obeys  the  decree,  it  Is  for  him  to  ask  to  have 
that  decree  reviewed.  The  present  bill  must 
be  dismissed,  because  the  plaintiff  has  no 
standing  in  court   So  ordered. 

an  Umm.  im 

NORTHRUP  V.  BUFFINGTON  et  al, 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   June  23,  1898.) 
Oamblino  Cohtbaot— Oftidk  Tbadbb— Rbcotbrt 
or  MAsaixB. 

1.  Where  pardMses  and  sale*  of  stocks  on 
margins  are  mere  n-agering  contracts,  intend- 
ed to  be  settled  by  payment  of  differences,  with- 
out any  intention  of  delivery,  margins  deposit- 
ed and  profits  earned  by  the  rise  or  fail  of  the 
market  cannot  be  recovered. 

2.  Where  both  parties  to  a  wagering  stock 
contract  are  cognizant  of  its  character,  it  is 
immaterial  that  the  broker  through  whom  it 
was  made  was  doing  bosiDess  as  agent  for  an- 
other. Money  d^K>sited  with  him  aa  naigins 
cannot  be  recovered. 

BtKceptton  from  raperlw  conrt,  Snfldlk 
cooBty;  Hairy  N.  Sheldon,  Judge. 

Action  b7  8.  0.  Korthrnp  agabut  O.  S.  a 
BnfflngtoD  and  others  to  recorar  paymesita 
and  profits  on  stock  contracts.  From  a  Judg- 
ment in  favor  of  dtitendantB,  plaintiff  bringe 
exceptions.  Bzoeptlona  overruled. 

J.  L.  McLean,  for  plaintiff.  F.  Burke,  for 

defendants. 

MORTON,  3,  The  only  evidence  before  the 
court  and  jury  was  the  auditor's  report  and 
the  ticket  referred  to  In  It  The  auditor 
found  tiiat  each  transaction  set  out  in  the 
amended  declaration,  which  was  what  the 
plaintiff  relied  on,  was  a  wager  upon  the 
future  market  price  of  the  particular  stock 
alleged  to  have  been  purchased;  that  neither 
party  expected  to  account  for  anything  ex- 
cept the  difference  In  the  market  prices;  and 
that  no  stock  was  purchased,  sold,  or  de- 
livered, or  was  intended  to  be.  The  plain* 
tiff  contends,  in  substance,  that  since  it  a.p- 
peart  from  the  report  that  the  defendants 
were  doing  a  commission  business  for  Dor- 
an,  Wright  &  Co.,  who  were  stockbrokers  In 
TIew  York  and  Boston,  the  wager.  If  any, 
must  be  deemed,  as  matter  of  law,  to  have 
been  between  him  and  Doran,  Wright  &  Co., 
and  tbat  the  defendanta  are  liable  to  talm  for 


the  sums  paid  to  them  as  margins,  and  re- 
ceived by  them  from  the  sales  of  the  stocks, 
the  sales  having  resulted  in  every  case  in  a 
{>rofit  But  the  auditor  has  found  that  the 
sums  described  as  margins  were  paid  by  the 
plaintiff  to  the  defendants  to  protuc-t  them 
in  the  transactions  referred  to,  and  were  not 
paid  on  account  of  actual  purchases  of  stock, 
or  Intended  by  either  party  to  Ik  so  applied. 
In  other  words,  they  were  tbe  stakes  put  up 
by  the  plaintiff  In  the  various  transactions 
into  which  he  entered  with  the  defendants, 
and  which  the  auditor  has  found  were 
wagers  upon  the  future  market  prices  of  the 
stocks  to  which  they  related.  It  is  clear 
that  the  law  will  not  assist  the  plaintiff  to 
recover  back  money  paid  under  such  circum- 
stances. Harvey  t.  Merrill,  160  Mass.  1, 
11,  22  N.  E.  49. 

It  does  not  appear  that,  when  the  transac- 
tions were  "closed  out"  by  the  plaintiff's  or- 
ders from  time  to  time,  tbe  defendanta  re- 
ceived tbe  proceeds  of  tbem.  The  plaintiff 
abandoned  the  count  for  money  had  and  re- 
ceived. But,  assuming  that  the  defendants 
did  receive  them,  the  law  will  not  aid  the 
plaintiff  to  recover  the  proceeds,  any  more 
than  it  win  the  money  whldi  he  paid  to  the 
defendants  on  account  of  the  transactions. 
The  auditor  has  found.  In  effect^  that  all 
parties  were  cognizant  of  tbe  character  of 
tbe  transactions.  The  fact  l^at  the  defend- 
ants woe  doing  a  commlsirion  business  for 
Doran.  Wright  &  Co.  was  immaterial  If  the 
Jury  found,  as  they  properly  could  find,  that 
the  contracts  were  wagering  contracts,  and 
were  so  understood  and  Intended  by  all  par- 
ties. The  case  differs,  therefore,  from  Brldg- 
er  V.  Savage,  16  Q.  B.  DIt.  868.  See  Ooben 
T.  KIttell.  22  Q.  B.  Dir.  680.  Tbe  toatme- 
tlons  which  the  plaintiff  requested  were 
rightly  reused.  Tbe  transactions  In  ques- 
tion all  occurred  before  the  passage  of  St 
1800,  c.  4S7,  and  that  statute  ta  not  there- 
fore, applicable.  Bxceptions  orermled. 


(171  Hus.  4M) 
LEONARD  V.  HAWORTH. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.  June  24,  1898.) 
Wiixs— TRoaTRss— Elsotioh  or  Widow— PBRrs- 

TDITIBS— LtTB  ISTBRBST— NKYT  OF  KiS. 

1.  A  will  appointing  a  brother  as  executor  and 
trustee,  where  the  provisions  of  tbe  will  re- 

3 aired  action  by  him  after  the  death  of  certain 
evisees,  will  be  construed  as  nunlnating  such 
brother  as  a  legal  trustee. 

2.  A  testamentary  provision  tor  the  funeral 
expenses  and  erection  of  a  monnment  for  the 
widow  of  testator  on  her  death  Is  not  abr^ated 
by  her  waiver  of  the  provisions  of  the  will  and 
election  to  take  dower. 

3.  Tbe  provision  Is  not  void  as  creating  a  per- 
petuity for  a  use  not  charitable. 

4.  Nearest  of  kin  means  nearest  of  blood  re- 
lations. 

6.  A  will  devising  the  use  of  certain  realty  to 
teBtator's  wife  for  life,  and  tbe  use  of  other 
realty  as  a  home  for  his  aged  married  sister  for 
life,  the  personalty  being  devised  absolutely, 
and  on  the  death  of  his  wife,  and  after  an 
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the  provisioDs  (rf  the  will  had  heen  carried  out, 
deriBiDg  all  the  real^  to  his  nearest  of  tin  (said 
■ieter  withont  iBsne  and  an  aged  brother  with 
two  elderly  unmarried  daoehters),  shows  an  in- 
tention that  the  property  would  not  be  divided 
until  the  death  ox  the  anrrlvor  of  the  wife  and 
slater,  and  then  among  those  who  are  at  that 
time  his  nearest  blood  relations. 

Report  from  supreme  Judicial  court,  Mid- 
dlesex county;  Lattarop,  Judge. 

Petition  by  Sylvester  B.  Leonard  against 
Clarissa  W.  Haworth  for  the  construction 
of  the  will  of  James  Leonard.  From  a  de- 
cree of  the  probate  court,  defendant  appeals. 
Reported  for  tbe  full  court  Modified  and 
affirmed. 

W.  H.  Anderson  for  plalntUt.  F.  A. 
Fisher,  for  defendant. 

BARKER,  J.  The  questions  for  decision 
are  whether  the  testator's  estate  Is  to  be  held 
In  trust;  whether  a  part  of  his  estate  shall 
be  retained  to  meet  and  discharge  the 
funeral  expenses  of  his  widow,  and  to  place 
a  suitable  tablet  at  the  head  of  her  grave, 
notwithstanding  the  fact  that  she  has  waived 
the  provisions  of  his  will;  and  whether,  un- 
der the  direction  that  "when  my  wife  has  de- 
ceased and  her  funeral  expenses  have  been 
paid,  and  all  the  provisions  named  In  this 
will  have  been  carried  out,  I  will  what  Is 
left  of  my  estate  be  divided  among  my  near- 
est ol  kin,"  those  who  were  the  testator's 
nearest  of  kin  at  his  death  take  a  vested 
remainder,  or  those  who  will  be  his  nearest 
of  kin  at  the  time  of  distribution  will  take 
under  a  remainder  now  contingent.  Tbe 
testator  died  in  his  seventy-fourth  year,  and 
the  will  was  written  by  himself,  in  the  be- 
lief that  be  had  not  long  to  live,  a  few 
months  before  his  death.  His  property  con- 
sisted of  a  share  of  stock  worth  $1,175,  a 
gold  watch  worth  $75,  mechanic's  tools 
worth  $25,  other  personalty  worth  $100,  and 
three  parcels  of  real  estate,— his  home,  and 
one  single  and  one  double  tenement  house,— 
the  whole  value  of  the  real  estate  being 
$12,870.  His  debts  did  not  exceed  $200.  The 
language  of  his  will  Indicates  that  he  was 
somewhat  Illiterate,  and  that  he  had  no  ex- 
act knowledge  of  the  meaning  of  legal  terms. 
His  wife  was  72  years  of  age  and  without  Is- 
sue. When  the  will  was  made  and  at  the 
testator's  death  his  only  next  of  kin  were 
Clarissa  W.  Haworth,  a  sister,  the  wife  of 
Thomas  Haworth,  then  In  her  seventy-fourth 
year,  and  then  and  now  without  living  Is- 
sue, and  Sylvester  B.  Leonard,  a  brother, 
the  executor,  then  in  his  seventy-first  year, 
apd  wbo  had  two  unmarried  daughters  then 
of  the  respective  ages  of  40  and  35  years. 
The  sister  had  for  many  years  occupied  the 
tenement,  the  use  of  which  was  given  to  ber 
for  life,  paying  rent  therefor  to  the  testator. 

The  widow  having  waived  the  provisions 
of  the  will,  real  estate  to  the  amount  of  $5,- 
000  has  been  assigned  to  her  under  the  stat- 
ute, and  this  amount  is  In  excess  of  the 
value  of  either  of  the  three  parcels  of  the 


testator's  real  estate.  She  has  been  given 
an  allowance  of  $400,  and  the  testator's  per- 
sonalty is  Insufflclent  by  more  than  $300  for 
the  payment  of  the  allowance,  the  charges 
of  administration,  the  debts,  and  the  lega- 
cies. The  cemetery  lot  wherein  the  testator 
is  buried  was  the  property  of  his  mother 
when  she  died  Intestate,  her  only  heirs  at 
law  having  been  tbe  testator  and  his  brother 
and  sister.  The  widow  Is  unwilling  that 
her  funeral  expenses  shall  be  paid,  or  a  tab- 
let be  placed  at  the  .head  of  ber  grave,  by 
the  executor  of  tbe  testator,  or  paid  for  out 
of  his  estate. 

1.  Whether  the  remainder  Is  vested  or  con- 
tingent, the  estate  cannot  be  finally  settled 
while  the  widow  and  the  sister  both  lire. 
While  tbe  will  contains  no  devise  or  bequest 
to  any  one  as  a  trustee  of  the  testator's  es- 
tate, It  does  nominate  and  appoint  his  broth- 
er to  be  executor  and  trustee.  The  ultimate 
division  which  the  testator  contemplated 
was  not  to  be  made  until  all  tbe  provisions  of 
his  will  had  been  carried  out,  and  this  would 
require  action  on  the  part  of  an  executor  or 
trustee  after  the  death  of  tbe  survivor  of  his 
widow  and  his  sister.  We  think,  therefore, 
that  the  word  "trustee"  was  not  used  mere- 
ly as  a  synonym  tor  execute,  and  that  the 
brother  may  be  appointed  as  trustee. 

2.  While  there  is  no  explicit  provision  that 
the  funeral  expenses  of  the  testator's  widow 
shall  be  paid  out  of  his  estate,  we  think  it 
sufficiently  appears  to  have  been  his  inten- 
tion that  they  should  be  so  paid,  and  that 
she  should  be  buried  In  the  lot  owned  by 
himself  and  his  brother  and  sister,  and  by 
the  side  of  her  deceased  daughter,  and  that 
a  suitable  tablet  should  be  placed  at  the 
head  of  his  widow's  grave  at  the  expense  of 
his  estate.  If  his  widow's  present  Inten- 
tions shall  continue,  it  may  be  impossible  for 
the  executor  or  trustee  to  carry  out  these 
intentions  of  the  testator.  But  they  are 
not  merely  provisions  made  for  her  In  his 
will.  They  are  directions  as  to  the  disposal 
of  bis  own  estate,  which  he  might  properly 
make,  and  which  are  to  be  carried  into  ef- 
fect by  his  executor  or  trustee  If  possible. 
While  a  testamentary  provision  for  the  pres- 
ervation, adornment,  and  repair  of  a  private 
monnment  Is  void,  as  creating  a  perpetuity 
for  a  use  not  charitable,  tbia  provision  Is 
open  to  no  such  objection,  as  It  would  be  com- 
pletely performed  upon  the  decease  of  the 
testator's  wife.  While,  since  her  waiver  of 
the  proTlslons  made  for  ber  benefit,  she 
cannot  demand  that  funds  shall  be  kept  to 
pay  the  expenses  of  her  funeral,  or  to  erect 
a  suitable  tablet  at  the  head  of  her  grave.  It 
is  yet  the  duty  of  the  executor  to  retain 
funds  sufficient  for  those  purposes,  until,  up- 
on the  widow's  death,  the  funds  shall  be  so 
expended,  or  their  use  as  the  testator  has 
willed  that  they  should  be  used  shall  have 
been  shown  to  be  imponslble.  This  provi- 
sion may  have  some  effect  upon  the  mem- 
bers of  the  testator's  family  other  than  his 
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widow,  and,  not  being  solely  for  her  per- 
sonal benoflt  Is  not  abrogated  by  ber  waiv- 
er. See  Plympton  t.  Flympton,  6  AUen,  ITS, . 
182;  Brandenburg  t.  Ttaomdlke,  139  Mass. 
102. 

We  tblnk  tbat  It  was  the  testator's  inten- 
tion tbat  bis  estate  sbould  not  finally  be  di- 
vided or  go  to  his  next  of  kin  until  the  death 
of  the  snrrlTor  of  his  wife  and  sister,  and 
that  it  should  then  be  divided  among  those 
persons  who  shonld  tben  be  bis  n^  of  kin. 
By  the  scheme  of  his  will,  taking  hito  con- 
sideration the  value  and  amount  of  his  real 
and  personal  estate,  be  intended  that  his 
wife  should  have  the  use  of  hla  home,  and 
the  rents  and  Income  of  two  of  his  tenement 
honses,  during  ber  life,  and  that  his  sister 
should  have  the  nse  of  his  other  tenement 
house  during  her  life.  This,  for  the  time 
during  which  bis  wife  and  sister  should 
both  live,  disposed  of  all  his  real  estate.  His 
household  furniture,  ornaments,  library,  and 
pictures  were  given  absolutely  to  bis  wife, 
and  bis  tools  and  watch  to  his  Jirother.  This 
disposed  of  his  personalty,  except  the  one 
share  of  stock,  worth  91,075,  which  he  would 
not  suppose  to  be  more  tban  enough  to  pay 
his  debts,  and  the  legacy  to  the  trustees  of 
the  cemetery,  and  the  expenses  of  his  wife's 
funeral  and  of  tbe  tablets  which  he  directed 
to  be  put  up,  and  the  charges  and  expenses 
of  admbilstratlon.  His  wife  and  sister  were 
both  old  and  childless,  and  be  would  natural- 
ly expect  that  they  wonld  live  about  the 
same  length  of  time,  and  tbat  when  both 
tiiould  be  dead  there  would  be  no  living  kin 
of  his  blood  except  bis  broflier,  that  broth- 
er's daughters,  and  their  children.  If  they 
should  marry.  His  sister's  husband  was 
alive,  and,  if  the  testator  gave  to  her  a  vest* 
ed  interest  In  the  estate,  Its  value  was  so 
small  tbat  upon  her  death  her  husband,  If  be 
survived  h^,  might  take  It  all  under  the  stat- 
ute, or,  at  any  rate,  the  much  larger  share  of 
It;  BO  that,  practically,  whatever  the  sister 
shonld  take  by  way  of  remainder  would  not 
go  to  his  kin,  but  to  a  stranger  in  blood.  It 
is  to  be  noticed  tbat  there  are  no  words 
specifically  giving  the  remainder  to  next  of 
kin,  or  explicitly  giving  the  legal  title  to 
trustees  during  the  life  estates,  but  that  tbe 
final  disposition  Is  made  by  this  provision: 
"When  my  wife  has  deceased,  and  her  fu- 
neral expenses  have  been  paid,  and  all  the 
provisions  named  in  this  will  have  been  car- 
ried ont.  I  will  What  is  left  of  my  estate  be 
divided  among  my  nearest  of  kin."  These 
words  "nearest  of  kin"  mean  nearest  blood 
relations.  Swasey  v.  Jaques,  144  Mass.  135, 
10  N.  E.  758;  Eenlston  v.  Mayhew,  109  Mass. 
166,  169.  47  N.  E.  612.  They  Indicate  an  in- 
tention that  after  all  has  been  done  which 
he  has  provided  e^where  In  bis  will  shall 
be  done,  Includiog  the  use  of  a  certain  one 
of  his  tenements  by  his  sister  during  her 
whole  natural  life,  all  that  Is  then  left  of 
his  property  shall  be  divided  among  those 
who  shall  then  be  bla  nearest  blood  rela- 


tions. If  this  Intention  did  not  appear  from 
the  whole  scope  of  tbe  will,  the  sister  being 
at  the  testator's  death  only  one  of  hla  next 
of  kin,  tbe  construction  would  be  otherwise. 
Kenlston  v.  Mayhew,  ubi  supra;  Welch  v. 
Brimmer,  169  Mass.  204,  47  N.  E.  699;  Heard 
V.  Bead,  169  Mass.  218,  222,  228.  47  N.  E.  778. 
Bu^  in  view  of  the  circumstances  before 
mentioned,  we  think  the  Intention  of  this 
testator  was  that  those  who  should  be  his 
nearest  blood  relations  at  the  death  of  the 
surrlTor  of  his  wife  and  sister  should  then 
take  wbat  should  be  left  of  his  property. 

Tbe  result  Is  that  the  decree  appealed  from 
Is  correct,  save  that,  instead  of  declaring 
that  tbe  balance  of  the  estate  will,  under 
the  seventh  clause  of  tbe  will,  vest  In  and 
become  the  property  of  those  who,  after  tbe 
decease  of  Mrs.  Haworth,  are  then  the  near- 
est of  kin  of  the  testator,  It  should  declare 
tbat  the  time  of  vesting  will  be  at  the  death 
of  the  survivor  of  tbe  widow  and  the  sister. 
I>ecree  to  be  entered  accordingly. 


(171  uam.  asi 
SHEPABD  ft  MOBSB  LUMBBB  00.  V. 

ELDBIDGB. 
{Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   Jane  2ft  1898.) 

Chicks— FoROBRT  or  Patbb'b  Name— Liabilitt 
OP  Dbawbr  — Nbolioince  or  Patbb  — Ekowl- 

BDQB    or    EhPLOTB  —  EbTOPPEI.  —  MOTIOB  TO 

Drawbr— Frejcdiciito  Rights. 

1.  Tbe  payee  of  a  check  collected  by  the  for- 
cing of  payee's  indorsement  by  its  employ^  is 
not  precluded  from  recovering  on  it  from  the 
drawer  because  of  Its  negligence  In  not  discov- 
ering, by  an  examination  of  its  books,  that  such 
employe  had  i»%Tiously  forged  and  c(dlected 
many  checks  sent  to  it  by  its  customers. 

2.  Where  a  check  is  stolen  from  the  payee, 
and  put  into  drcnlatlon  by  a  forced  Indorse- 
menL  the  payee  is  not  answerable  as  It  he 
had  been  Intrusted  with  the  drawer's  stenattire 
in  blank,  with  authcvlty  to  use  it  In  making  or 
giving  currency  to  negotiable  paper. 

3.  The  drawer  of  a  check  is  not  rdleved  of 
his  legal  obligation  aa  snch  to  pay  it  on  failure 
of  the  drawee  bo  to  do  on  proper  indorsement 
and  due  demand,  though  it  was  taken  by  the 
payee  as  an  abawute  payment  of  a  debt 

4.  The  fact  that  one  had  been  fn  the  habit  of 
parcfaasing  goods  of  another  for  10  yean^  and 
of  making  payment  by  checks,  imposes  no  uabll- 
Ity  on  the  latter  to  use  dne  care  tnat  the  checks 
be  not  stolen  or  the  indorsonent  forged. 

6.  The  payee  of  a  check  is  not  charged  with 
notice  that  checks  have  been  embeszled  and 
collected  on  forged  indorsements  by  its  em- 
ploye, because  of  the  knowledge  of  snch  «n- 

filoy£,  or  because  the  means  of  knowledge  ex- 
sted  in  its  books  of  account,  which  would  have 
been  discovNvd  If  the  monthly  trial  balances 
had  been  made  by  an  honest  employ& 

6.  A  holder  of  a  check  stolen  from  him,  and 
collected  by  a  forged  indorsement  of  Its  em- 
ploy&  bnt  under  the  honest  belief  of  the  holder 
that  it  had  been  mdlected  in  dne  courae  of  busi- 
ness, need  not  give  notice  to  the  drawer  and 
drawee,  or  to  the  public,  as  for  a  lost  check, 
before  discoTering  the  forgery. 

7.  The  knowledge  of  embezzlements  of  an 
employe,  acqnired  by  his  examination  of  books 
of  account,  which  was  not  made  in  the  perftvm- 
ance  of  any  duty  owing  by  tbe  employer  to  any 
other  party,  cannot  be  imputed  to  tne  employer; 
nor  la  ne  enargeaUe  with  the  Information  which 
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biE  means  of  knowledge  diBclosed,  where  not 
wiJlfnlly  ifirnorant. 

8.  The  receipting  of  aabgeonent  bUU  for 
goods  wittiout  informing  the  debtor  that  his 
checks  given  for  previous  bilia  had  not  extin- 
guished such  debts,  but  not  done  with  intent 
to  mislead  the  debtor,  nor  with  expectation 
that  the  debtor  woold  thereb/  change  his  posi- 
tion, does  not  estop  the  creditor  from  showing 
that  the  checks  were  In  fact  never  paid  In'  the 
drawee. 

9.  A  payee  of  a  check  who  misleads  the  draw- 
er to  hiB  prejudice  hy  failnre  to  Inform  him  that 
the  check  had  been  stolen  and  been  paid  by 
the  drawee  on  fonred  indorsements,  and  there- 
by afiFects  the  right  of  the  drawer  to  protect 
his  rights  therein,  is  estopped  from  maintain- 
ing an  action  against  the  drawer  on  the  check. 

10.  A  payee  of  a  check  paid  by  the  drawee  on 
a  forged  indorsement  who,  on  discovering  the 
forgery,  obtained  the  check  from  the  drawer  as 
a  paid  check,  and  did  not  at  once  notify  the 
drawer  that  he  claimed  it  as  bis  own  property, 
prejudiced  the  rights  of  the  drawer,  so  as  to 
prevent  a  snit  against  him  on  the  check. 

Bxceptlons  from  superior  conrt,  Suffolk 
county;  James  B.  Dunbar,  Judge. 

Action  by  the  Bhepard  &  Morse  Lumber 
Company  against  Albert  R.  Bldridge.  There 
was  a  Judgment  for  plaintiff,  and.  defendant 
KTcepta.  Exceptions  sustained. 

W.  0.  Loring  and  Clapp  &  Glover,  for 
plaintiff.  L.  8.  Dabney  and  H.  P.  Harrl- 
raan,  for  defendant 

BARKER,  J.  The  plaintiff  sues  upon  two 
checks  drawn  by  the  defendant  upon  his 
banker,— one  for  f446.24,  dated  January  25, 
18t)6:  the  other  for  $561.»7,  dated  July  20, 
1S95.  Both  were  written  to  the  plaintiff's 
order,  and  were  mailed  by  the  defendant  to 
the  plaintiff,  In  pajonent  of  bills  for  goods 
bought  by  the  defendant  of  the  plaintiff. 
Each  check  was  duly  received  by  the  plain- 
tiff, and  the  bills  for  which  the  checks  were 
sent  In  payment  were  duly  rec^pted  by  the 
plaintiff,  and  returned  to  the  defendant,— 
one  on  January  26,  1805,  and  the  other  on 
July  24,  1S05.  The  check  of  January  25, 
1885,  was  presented  at  the  bank  on  which 
it  was  drawn  on  January  80,  1895.  It  then 
purported  to  bear  the  Indorsement  of  the 
plaintiff  and  other  indorsements,  one  of 
which  was  that  of  the  cashier  of  the  Mer^ 
chants'  National  Bank  of  New  Bedford,  by 
which  It  was  presented;  and  on  that  day  the 
amount  of  the  check  was  paid  by  the  Nap 
tional  Bank  of  Woreham,  on  which  It  was 
drawn,  to  the  Merchants'  National  Bank  of 
Kew  Bedford,  and  the  same  amount  was 
charged  to  the  defendant's  account  by  the 
National  Bank  of  Wareham.  This  check 
was  returned  to  the  defendant  by  his  bank 
on  June  25,  1895,  and  remained  In  his  pos- 
bCMslOD  until  January  30,  1893.  The  check 
of  July  20,  1895,  was  drawn  upon  the  Na- 
tional Bank  of  ^Va^ebam,  and  was  present- 
ed to  that  bank  on  July  20,  18^,  purport- 
ing to  bear  the  plalntlfiT's  indorsement  and 
other  Indorsements,  one  of  which  was  that 
of  the  cashier  of  the  Merchants'  National 
Bank  of  New  Bedford;  and  on  that  day  the 


amount  of  the  check  was  paid  by  the  Na- 
tional Bank  of  Wareham  to  the  Merchants* 
National  Bank  of  New  Bedfoi-d,  and  was 
charged  to  the  defendant's  account  by  the 
National  Bank  of  Wareham,  and  this  check 
was  returned  by  that  bank  to  the  defendant 
on  November  29,  1805,  and  remained  In  ills 
possession  until  January  30,  1S06.  The  evi- 
dence tended  to  show  that  the  Indorsements 
purporting  to  be  those  of  the  plaintiff  upon 
these  checks  when  they  were  paid  by  the 
Wareham  National  Bank  were  forgeries, 
made  by  a  clerk  In  the  employment  of  tbc 
plaintiff,  which  clerk  had  feloniously  con- 
verted the  checks  to  bis  own  use.  had  forged 
upon  them  the  piaintlCTs  Indorsements,  and 
had  deposited  the  checks  with  the  forged 
indorsemeuts  to  his  own  credit  in  the  Old 
Colony  Trust  Company,  by  which  they  were 
collected  of  the  Wareham  National  Bank 
through  the  Merchants'  National  Bank  of 
New  Bedford.  It  appeared  that  the  plain- 
tiff, on  January  29,  1890,  was  informed  of 
these  forgeries,  and  of  the  mlsi^ipropriatlou 
by  Its  clerk  of*  these  checks.  Thereai>on  the 
plaintiff  sent  one  Gray  to  the  defendant  to 
procure  the  clieckB,  and  the  defendant  liand- 
ed  them  to  Gray  on  January  SO,  1806,  under 
circumstances  which  the  defendant  offered 
to  show,  but  evidence  of  which  was  exclud- 
ed. On  the  same  day  or  the  next  day,  the 
plaintiff  notified  the  Indorsers  of  the  checks 
that  the  platntlflTs  indorsements  upon  thran 
were  forgeries.  The  plaintiff  gave  no  such 
notice  to  the  National  Bank  of  Wareham, 
and  no  other  notice  except  the  oral  state- 
ments of  Gray  made  In  obtaining  the  checks 
from  the  defoidant  on  January  80,  1896, 
was  glv^  by  the  plaintiff  to  the  defendant 
until  February  10,  1806,  when  the  plaintiff 
wrote  to  the  defendant  a  letter  which  stated 
that  the  checks  bore  forged  Indorsements 
of  the  plaintiff.  On  Febmary  12,  1896,  the 
plaintiff  indorsed  the  checks  upon  allonges, 
and  forwarded  them  to  Its  bankers  for  col- 
lection from  the  Wareham  National  Bank. 
Payment  was  refused  by  that  bank,  and  the 
checks  were  protested  by  a  notary  public 
toe  nonpayment  on  Febrnary  14,  1896,  after 
which  his  suit  was  brought  upon  them  by 
the  plaintiff,  the  payee,  against  the  defend- 
ant, the  drawer  of  the  checks.  The  National 
Bank  of  Wareham  Is  solvent  The  ease  was 
tried  by  a  Judge  of  the  superior  court  wltb- 
out  a  jury,  and,  after  a  finding  for  the  plain- 
tiff, the  defendant's  exceptions  are  before 
us  for  consideration.  It  appears  from  the 
bill  of  exceptions  that  at  the  trial  much  evi- 
dence was  admitted  de  bene  which  was  aft- 
erwards stricken  out  at  the  plaintiff's  re- 
quest, and  also  that  much  evidence  offered 
by  the  defendant  was  excluded.  Two  find- 
ings of  specific  facts  were  made  in  connec- 
tion with  the  refusal  of  the  court  to  give 
rulings  asked  by  the  defendant  at  the  close 
of  the  evidence.  The  questiwis  for  decision 
wltl  be  t>etter  understood  after  a  statement 
of  the  facts  wlilch  the  evidence  Introduced 
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or  offered  tended  to  prove  In  addition  to 
tbose  already  recited. 

The  plaintiff  Is  a  dealer  In  lumber,  with 
its  place  of  bnslneae  In  Boston.  The  de- 
fendant  li  a  dealer  in  lumber,  with  his 
place  of  bnalneas  In  Boome.  The  defend- 
ant bad  been  dealing  with  the  plaintiff  for 
eome  im  jaxn,  buying  lombw  of  the  plain- 
tiff once  in  three  or  four  m<mthB.  When 
be  booght  lumber,  the  plaintiff  Bent  him  a 
bOl,  and  he  uBoally  paid  it  by  mailing  back 
the  bni  witti  a  check  for  the  amount.  A 
receipted  bill  was  then  returned  to  him.  In 
whteh  payment  was  usually  acknowledged 
for  the  plaintiff  by  Barry  M.  Fowle,  who 
had  authority  so  to  do.  and  who  was  the 
cleA  who  forged  the  plaJntlfrB  indorsements 
vqpou  the  cheeks  in  suit,  and  converted  them 
to  his  own  use.  Fowle  entered  tbe  plaln- 
tUTs  oaployment  In  January,  1889,  at  the 
age  of  17  or  18,  in  anawn  to  an  advertise- 
ment, and  was  set  to  do  office  boy's  work. 
In  ISOBf  when  21  years  old,  ha  became  the 
ledger  clerk,  and  so  continued  until  his  ar- 
rest, in  January,  1886.  There  were  ten  or 
more  pvsona  bt  the  plaintiff's  office,  Includ- 
ing its  ^sidrait,  treaaorer,  and  directors. 
Its  treaaurer  was  H.  B.  Shepard,  and  Its 
caaihler  was  H.  B.  Shepard,  who  took  core 
at  the  money,  k^t  the  cash  account,  and 
made  entries  on  the  cash  books.  Fowle's 
duties  were  to  receive  and  o^en  letters,  look 
over  diecks,  statements,  and  settlements  of 
accounts  as  they  came  In,  and  see  that  they 
were  proper  and  in  accordance  with  the 
ledger,  to  receipt  and  return  to  customers 
their  paid  bills,  to  post  the  ledger,  and  to 
take  off  trial  balances.  Accounts  of  the 
plaintiff's  business  were  kept  In  ledgers, 
ca«h  book,  bill  books.  Journals,  and  checK 
books,  and  a  trial  balance  which  was  taken 
1^^  Fowls  each  month  of  the  business  of 
the  last  preceding  moith.  Tbe  treaaarer  bad 
hia  desk  In  the  office,  and  at  bis  pleasure  had 
access  to  all  the  books,  and  he  occasionally 
examined  the  books  and  the  trial  balances. 
The  letters  rec^ved  were  often  <q>ened  by 
Fowle,  and,  when  not  opened  by  him,  those 
whldi  contained  checks  In  payment  for  mer< 
chandlse  were  placed  with  the  bills  upon  his 
deak,  for  blm  to  oamlne  the  bills  and  the 
ledgNT  wtUi  tbe  checks,  and  see  if  the  proper 
setttomoit  had  been  made,  and  to  receipt 
the  Ulls*  and  return  them  rec^pted  to  the 
cnslnnera.  It  was  Fowl^i  duty  after  the 
examination  to  pass  the  checks  to  the  cash- 
ier, and  at  the  close  of  the  day  to  give  him 
a  list  of  0ie  payments;  and  this  coarse  of 
business  was  known  to  the  treaaurer,  and 
was  pursued  with  the  authority  and  assent 
of  the  plahitlff. 

The  checks  sued  upon,  with  the  accom-' 
panying  Ulls,  were  received  by  mail  at  the 
(rfBce,  each  within  a  day  or  two  after  Its 
date,  and,  in  the  usual  coarse  of  business, 
were  placed  np<«  Fowle's  desk,  and  Intrust- 
ed to  him  for  the  usual  examinations,  and 
to  be  thereafter  handed  to  the  cashier  as 


usual.  A  receipted  bill  for  the  payment  by 
each  of  these  checks  was  Beat  to  the  defend- 
ant, the  a^owledgment  of  pajrment  being 
stamped  up<Hi  the  bill  with  a  stamp  famish- 
ed for  that  purpose  by  the  plaintiff,  and 
which  Fowle  had  authorl^  to  use  In  receipt- 
ing bills.  Tbe  plaintiffs  name,  as  It  appears 
in  the  forged  Indorsements,  was  stamped  up- 
on the  baclcs  of  the  checks  with  a  stamp 
which  tbe  plaintiff  provided  to  be  used  In 
making  Indorsemffltts,  and  which  was  kept 
with  other  stamps  In  tbe  office  In  the  cash- 
ier's desk.  The  words,  "H.  B.  Shepard, 
Treaa.,"  following  the  plaintiffs  name  In  the 
Indorsements,  were  written  by  Fowle.  He 
also  sometimes  stamped  the  checks  which 
were  to  be  deposited  by  the  plaintiff  with  a 
stamp  provided  by  the  plaintiff,  and  to  which 
Fowle  had  access,  and  which  stomped  on 
them  the  words,  "For  deposit  only,  to  the 
credit  of  the  Shepard  &  Morse  Lumber  Com- 
pany." After  the  receipt  by  tlje  plaintiff  of 
the  check  of  January  25,  1895,  and  the  re- 
titfn  to  the  defendant  of  the  receipted  btU 
acknowledging  payment,  and  before  the  giv- 
ing of  the  check  of  July  20,  1895,  the  defend- 
ant bought  of  the  plaintiff  two  other  in- 
voices of  lumber,  and  paid  for  them  In  tbe 
same  way,  with  his  checks  mailed  to  the 
plaintiff  with  the  bills  which  bad  been  sent 
out  by  the  plaintiff;  and  neither  of  these 
bills  contained  any  reference  to  any  other 
unpaid  bin,  and  he  received  In  due  course 
receipts  acknowledging  the  payment  of  both 
of  the  intervening  bills.  The  two  bills  for 
which  tbe  checks  sued  upon  were  given  ap- 
peared by  the  plaintiff's  ledger  to  have  been 
paid,  and  In  each  instance  the  amount  of 
the  check  was  credited  to  the  defendant  In 
the  ledger  account  In  Fowle's  handwriting, 
with  a  reference  In  each  Instance  to  a  page 
which  should  have  been  a  page  of  tbe  cash 
book,  but  the  cash  book  had  no  correspond- 
ing Item.  An  examlnatlcm  of  the  books  after 
the  credit  of  the  check  of  January  25,  1895, 
to  the  defendant's  account  In  the  ledger, 
would  have  shown  that  no  such  payment 
appeared  upon  the  cash  book.  The  trial  baT- 
ance  made  by  Fowle  at  the  end  of  January, 
1895,  waa  forced  by  him  by  omitting  from 
the  entry  of  snndries  credited  to  merchan- 
dise on  January  Slat,  a  sum  equal  to  the 
amount  of  the  check.  If  this  trial  balance 
had  been  made  up  by  an  honest  clerk,  the 
loss  of  the  check  of  January  1885,  would 
have  been  discovered;  and  in  like  manner, 
if  the  plaintirs  trial  balance  tm  July,  1805, 
had  been  made  up  by  an  lumest  clerk,  the 
loss  of  tbe  check  of  July  20.  IS&S,  would 
have  been  discovered  In  August  iSBS.  Fowle 
had  been  defrauding  the  ididntlfl  for  two  or 
three  years  before  January,  18B6.  by  taking 
checks  sent  In  by  Ite  cnstmnere  In  paymmt. 
falsely  indorsing  them  as  be  Indorsed  the 
checks  In  suit,  collecting  them  for  bis  own 
benefit,  and  concealing  these  frauds  by  cred* 
Itlng  tito  checks  upon  the  ledgw  to  the  per- 
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sons  who  sent  them  In  payment,  deducting 
the  amounts  from  the  monthly  credits  to 
merchandise,  and  forcing  the  trial  balances, 
so  that.  If  the  monthly  trial  balances  made 
before  January,  iSQ5,  had  been  made  by  an 
honest  clerk,  the  stealings  of  Fowle  would 
have  been  dlacovered  before  that  time.  Dur- 
ing the  same  period  he  had  defrauded  the 
plaintiffs  in  other  ways.  The  whole  amount 
wblch  he  had  taken  from  the  plalntltT,  by 
mteapproprlatlng  about  100  checks  of  cus- 
tomers, was  more  than  $40,000.  He  kept  A 
complete  list  of  all  the  checks  and  money 
which  he  had  taken.  From  some  time  in 
1893  he  had  a  deposit  with  the  Old  Colony 
Trost  Company,  and  he  deposited  to  his 
credit  In  that  account  the  checks  In  suit,  and 
also  most  of  the  other  checks  belonging  to 
the  plaintiff,  and  payable  to  Its  order,  on 
which  be  forged  Its  indorsement,  and  which 
he  couTerted  to  his  own  use  In  a  similar 
way.  He  also  deposited  to  his  own  credit, 
In  the  same  account,  from  time  to  time,  oth- 
er funds;  and  from  time  to  time  he  drew 
checks  upon  the  Old  Colony  Trust  Company 
against  this  account  Through  February  and 
March  and  August  and  September,  1895,  he 
bad  money  to  bla  credit  on  deposit  in  the  Old 
Colony  Trust  Company,  and  also  In  January, 
1S06. 

In  December,  1896,  and  two  or  three  times 
before  that,  the  plaintiff's  treasurer  had  bis 
attention  called  to  the  fact  that  Fowle  was 
spending  more  than  bis  salary;  and,  in  con- 
sequence^ thi  'reasurer.  In  December,  1885, 
looked  orer  the  JoumU  and  the  ledger  to 
some  extent,  but  he  made  no  oth«  exam- 
ination of  the  books,  and  bad  no  one  else 
make  any  examination.  On  January  27, 
1896,  the  plaintiff's  treasurer  was  told  by  one 
of  the  plaintiff's  clerks  that  Fowle  had  de- 
posited to  his  own  credit  In  the  Old  Colony 
^nnst  Company  checks  payable  to  the  plain- 
tiff's ordOT.  The  treasurer  thereupon  ascer- 
tained from  the  trust  company  that  Fowle 
had  deposited  with  it  such  checks,  and  re- 
qnested  the  tnut  company  to  hare  the  banks 
upon  which  the  checks  were  drawn  retom  to 
them,  so  that  he  could  see  the  Indorsements. 
He  then  oounilted  an  attorney.  Fowle  owed 
the  platotlff  a  bill  for  lumber;  and  on  Jan- 
nary  28)  1896,  tbe  plaintiff,  throng^  its  treas- 
urer, took  from  Fowle  a  check  for  f  193.2(^ 
upon  the  Old  Oolcmy  Trust  Company,  In 
payment  of  the  lumber  bill,  whtoh  was  Cor 
lumber  used  in  building  a  house  of  Fowle,  In 
GUfton.  This  check  was  paid  by  the  trust 
company  on  January  29,  1886.  On  that  day, 
Fowle  was  arrested  at  the  instance  of  the 
plaintiff;  aad  npon  that  day  he  gave  to  the 
plaintiff's  treasurer  a  complete  list  of  all 
the  plaintlCTs  checks  which  he  had  misap- 
propriated by  forgery.  Including  the  checks 
now  in  suit.  On  the  same  day,  the  plaintiff 
brought  salt  against  Fowle  In  an  action  of 
tort  or  contract,  in  which  the  damages  were 
laid  at  910,000;  and,  on  the  writ,  real  es- 
tate bel(»i,gliis  to  Fowle  was  .attached.  .The 


declaration  was  for  money  obtained  by  false 
pretenses,  or  wrongfully  taken  or  embezzled, 
but  did  not  Include  the  checks  now  in  suit. 
A  Judgment  for  the  plaintiff  had  been  en- 
tered in  the  suit,  upon  which  execution  has 
Issued.  Before  Fowle's  arrest,  and  after  the 
plaintiff's  treasurer  knew  that  checks  pay- 
able to  the  plaintiff's  order  had  been  deposit- 
ed by  Fowle  to  his  own  credit'  In  the  Old 
Colony  Trust  Company,  another  check  drawn 
for  $140  by  Fowle  upon  that  company  was, 
on  January  29, 1886,  with  the  ctmsent  of  the 
plaintiff,  paid  by  the  Old  Colony  Trust  Com- 
pany, and  charged  against  Fowle's  deposit. 
On  the  same  day,  after  obtaining  from  Fowle 
the  full  list  of  misappropriated  checks.  In- 
cluding the  checks  in  suit,  tbe  plaintiff  sent 
one  Gray  to  the  defendant  to  obtain  the 
checks  in  suit  Gray  got  them  and  brought 
them  to  the  plaintiff's  treasurer,  on  Janu- 
ary 30th  or  31st  To  obtain  the  checks,  Gray 
told  the  defendant  that  the  plaintiff  wanted 
the  two  checks  to  see  whether  the  Indorse- 
ments were  forgeries.  The  defendant  after 
finding  the  checks  among  the  vouchers  re- 
turned from  his  bank,  said  he  did  not  think 
they  were  forgeries,  that  the  signatures  look- 
ed like  Mr.  Shepard's;  and  the  defendant 
got  out  some  letters  with  Mr.  Shepard's  sig- 
nature, and  compared  them,  and  thought  the 
indorsements  were  not  forgeries,  and  so 
stated.  Gray  asked  to  hare  the  checks,  tell- 
ing the  defendant  that  the  purpose  for  which 
be  wanted  them  was  for  a  ^secutlon  for 
forgery,  and  that.  If  they  turned  oot  to  be 
forged,  no  harm  should  come  to  the  defend- 
ant In  letting  them  go  out  of  Us  possession. 
On  the  faith  of  these  assurances,  and  on  the 
further  statement  of  Gray  that  the  checks 
should  bo  returned  to  the  defendant  when 
the  prosecution  for  fwgery  Aonld  be  finish- 
ed, and  on  the  fftlth  of  a  written  receipt, 
the  defendant  allowed  Gray  to  take  tbe 
checks.  The  receipt  was  of  tbe  following 
tenor:  ''Bourne,  Mass.,  Jan.  80,  1896.  Bc- 
oelved  of  A.  a.  Mdridge  paid  diecln,  no 
number,  dated  Jan.  26th  and  July  20,  1886. 
amounting  to  and  6GL9T,  respectiT61y. 

To  be  returned  when  the  ease  la  finished. 
Shepard  &  Morse  L.  Ca,  per  Gea  F.  Gray." 
When  the  plaintiff's  treasurer,  on  Janhary 
SOQx  or  Slst,  got  these  checks  from  Gray,  he 
immediately  saw  that  the  indorsements  of 
his  signature  thweon  were  forgeries;  and 
be  immediately  gave  notice  to  all  tbe  Indors- 
ers  except  Fowle  that  Ihose  Indorsements 
were  forgeries,  but  he  gave  no  notice  at  that 
time  to  the  National  Bank  ot  Wareham,  and 
be  gave  no  notice  to  tbe  defendant  nntll  Feb- 
ruary 10,  1886,  when  be  sent  a  letter  of 
the  foUowbig  tmor:  "Bostcm,  Btebmary  10. 
1886.  Mr.  A.  B.  EldrUge,  Bourne,  Mass.— 
Dear  Sir:  Tlie  Shepard  &  Morse  Lnmber 
Company  desires  to  acknowledge  ttie  receipt 
from  your  concern  of  the  following  checks, 
drawn  by  you  (m  Uie  National  Bank  of 
Wareham,  Blass.,  payaUe  to  the  inder  of 
the  Shepard  &  Morse  Lnmber  Con^any,  and 
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all  bearing  forged  iodorsements,  'Shepard  Sc 
Morse  Lumber  Co..  H,  B.  Sbepard,  Treas.': 
Date  Jan.  25,  1S95,  amount  $440.24;  date 
July  20,  1S8C.  amount  $561.97.  Shepard  & 
Morse  Lumber  Co.,  by  H.  B.  Shepard,  Treas." 
Hie  first  notice  of  the  forgeries  which  Is 
shown  to  have  been  given  to  the  Wareham 
National  Bank  Is  that  which  was  contained 
In  the  plaintiff's  Indorsements  upon  the  al- 
longes, stating  that  the  checks  were  for  the 
first  time  Indorsed  by  the  Shepard  St  Morse 
Lumber  Company  by  those  indorsements, 
dated  February  12,  1890,  and  that  no  prior 
Indorsements  were  recognized,  which  al- 
longes annexed  to  the  checks  were  presented 
to  the  Wareham  Bank  on  February  14,  1896, 
when  payment  of  the  checks  was  demanded 
and  refused.  Besides  his  pay  from  the  plain- 
tiff, which  was  $20  a  week,  and  his  deposit 
In  the  Old  Colony  Trust  Company,  Fowle 
had  other  property.  Soon  after  he  became 
the  ledger  clerk,  he  told  the  plaintiff's  treas- 
urer  that  he  had  Inherited  considerable  prop- 
erty from  his  father,  who  had  been  a  part- 
ner In  Fowle,  Torrey  &  Co.,  carpet  deal- 
ers In  Boston,  and  that  he  was  not  obliged 
to  work.  In  December,  1895,  the  treasurer, 
after  bearing  that  Fowle  was  spending  more 
than  his  salary.  Inquired  of  a  gentleman 
who  might  be  supposed  to  know  how  much 
Fowle  bad  Inherited  from  his  father.  The 
reply  was  that  Fowle  did  inherit,  but  that 
the  gentleman  did  not  know  how  much;  that 
be  Judged  from  his  style  of  living  that  he 
bad  Inherited  oon^nnble  property,  but  did 
not  know  cr  have  means  of  knowing  bow 
mneb;  and  the  treasurer  made  no  further  In- 
•qulry.  On  February  10,  1896,  Fowle  was  ab- 
8(dntdy  InK^vent,  and  has  been  so  ever  since. 

The  evidence  offered  by  the  defendant  to 
prove  many  of  the  facts  above  recited  was 
excluded  at  the  trial,  and,  at  the  close  of 
the  evidence,  so  much  of  It  as  had  been  ad- 
mitted de  bene,  and  tended  to  prove  lavish 
expenditure  on  the  part  of  Fowle,  and  to 
show  the  extent  of  the  plaintiffs  losses  by 
Fowle's  depredations,  was  stricken  out 
"The  defendant's  requests  for  rulings,  howr 
-ever,  were  framed  as  If  all  the  evidence 
were  In;  and.  In  refusing  them,  the  Judge 
made  two  special  findings  of  fact,  which 
were,  In  substance,  that  the  defendant's  po- 
sition bad  not  been  changed  to  his  prejudice 
after  the  misappropriation  of  the  checks  by 
Fowle,  and  that  Fowle  was  not  permitted 
by  the  plaintiffs  negligence  to  obtain  pay- 
ment of  either  check.  The  requests  for 
rulings  were,  in  substance,  that  the  plain- 
tiff could  not  maintain  the  action;  that  the 
-plaintiff's  neglect,  after  the  discovery  of 
the  forgery  of  the  indorsements,  to  give  no- 
tice of  the  same  to  the  defendant  until  Feb- 
ruary 10th,  was  an  unreasonable  delay, 
which  of  Itself  discharged  the  defendant: 
that  It  was  an  unreasonable  delay,  which 
-discharged  the  defendant  If  his  position  had 
in  the  meantime  been  changed  to  his  preju- 
idlce;  that  the  aasuranc^  given  by  the  plain- 


tiff through  Gray,  on  January  30,  1898,  to 
Induce  the  defendant  to  give  up  the  checks 
then  in  his  possession,  and  the  receipt  then 
given  by  Gray,  are  an  adoption  and  ratifica- 
tion of  the  indorsements  and  of  the  pay- 
ment of  the  checks  thereon,  so  that  the  de- 
fendant cannot  be  held  liable  on  the  checks; 
also,  that  those  assurances  and  the  receipt 
estop  the  plaintiff  from  maintaining  the  ac- 
tion If  the  defendant's  position  was  changed 
to  his  prejudice  by  giving  up  the  checks; 
and  that  his  position  was  so  changed.  There 
were  also  requests  with  reference  to  the 
trial  balances  for  February  and  July,  1896, 
to  the  effect  that  If  the  examination  of  the 
books  for  making  up  the  trial  balances 
would  have  disclosed  to  an  honest  clerk  the 
loss  of  the  checks,  and  brought  to  the  plain- 
tiff's knowledge  facts  which,  by  the  eser- 
clse  of  due  care  and  diligence,  would  have 
disclosed  the  forgeries,  the  plaintiff  cannot 
escape  the  knowledge  to  be  thereby  Imputed 
to  It,  because  the  examinations  and  trial 
balances  were  made  by  Fowle;  that  the 
plaintiff  must  be  deemed  to  have  had  knowl- 
edge of  the  first  forgery  in  February,  1895, 
and  of  the  second  In  August,  1895,  and  can- 
not recover,  because  It  did  not  give  notice 
of  the  forgeries  to  the  defendant  at  tiiose 
times,  and  because  ct  unreasonable  delay 
after  those  dates  In  glTlng  notice  to  the  de- 
fendant, and  because  of  the  delay  since 
those  dates,  If  the  defendanlfs  position  has 
been  changed  to  his  prejudice.  There  were 
also  requests  to  the  effect  that  it  Fowle  was 
permitted,  by  the  negligence  of  tbe  plaintiff, 
to  get  possesslim  of  the  checks,  and  to  ob- 
tain payment  on  them,  the  palntiff  could 
not  recover,  and  that  if.  In  the  month  after 
each  check  was  given,  the  plaintiff  had 
means  of  knowledge  that  the  check  had  been 
taken  from  it,  and  collected  by  Fowle,  and 
remained  Ignorant  of  those  facts  by  reason 
of  its  want  of  ordinary  care,  the  plaintiff 
could  not  recover  on  the  check,  and  that  in 
those  circumstances  it  could  not  recover  on 
the  check  If  in  the  meantime  the  defendant's 
position  had  been  altered  to  his  prejudice. 
There  was  also  a  request  to  the  effect  that 
If  the  plaintiff  knew  that  the  defendant  was 
Its  regular  customer,  and  that  he  had  been 
buying  lumber  of  it  for  years,  paying  for 
It  with  his  checks  sent  to  the  plaintiff  by 
mail,  and  that  Fowle,  on  the  receipt  of  such 
checks,  was  in  the  habit  of  receipting  the 
bills,  and  returning  them  to  the  defendant 
as  paid,  and  that  he  was  authorized  so  to 
do;  and  if  the  plaintiff  knew  or  had  reason 
to  believe  that  the  defendant  relied  upon 
the  return  of  the  receipts  as  evidence  that 
his  checks  had  been  duly  received  by  the 
plaintiff,  and  had  been  duly  honored,  and 
had  been  collected  by  it,— It  was  the.  plain- 
tiff's duty  to  take  reasonable  care  of  such 
checks,  and  to  use  ordinary  care  In  availing 
itself  of  the  means  of  Information  in  its  pos- 
session to  ascertain  whether  such  checks 
were  duly  collected  for  Its  account,  and  It 
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was  bound  to  the  defendant  to  know  at  any 
time  when,  by  the  nee  of  ordinary  care,  It 
had  the  means  of  knowledge  In  ItB  posses- 
sion, that  It  had  lost,  without  receiving  pay- 
ment, any  check  so  received  from  the  de- 
fendant, and  at  once  to  Inform  the  defend- 
ant thereof,  and  that  a  failure  so  to  inform 
itself  and  to  notify  the  defendant  would  dis- 
charge him.  There  were  further  requests, 
to  the  effect  that  the  plaintiff's  action  in 
asking  for  and  taking  from  Fowle  the  check 
given  by  him  to  the  plaintiff  on  February  28, 
1896,  after  the  plaintifT  knew  that  Fowle 
had  deposited  to  his  own  credit  checks  pay- 
able to  the  plaintiff,  was  a  ratification  by  It 
of  Fowle's  appropriation  to  his  own  use  of 
the  checks,  and  that  the  plaintiff's  action  In 
requesting  the  Old  Colony  Trust  Company  to 
pay  checks  of  Fowle's  after  the  plaintiff  had 
Buch  knowledge  was  such  a  ratification. 

One  question  for  decision  is  whether  the 
plaintiff  can  recover  if,  by  its  own  negli- 
gence In  the  conduct  of  its  business,  Fowle 
was  in  its  employ,  and  Intrusted  with  the 
possession  of  the  checks,  when  ordinary  care 
would  have  shown  the  plaintiff  that  Fowle 
was  dishonest,  and  had  already  stolen  from 
it,  and  collected,  by  forging  the  plaintiff's 
indorsement,  many  checks  previously  sent  to 
It  by  Its  customers.  The  finding  of  fact  that 
Fowle  was  not  permitted  by  the  negligence 
of  the  plaintiff  to  obtain  payment  of  either 
check  does  not  render  this  question  imma- 
terial, because,  If  the  plalntifTs  negligence 
In  this  regard  was  a  material  consideration, 
much  evidence  relevant  to  It  was  stricken 
out  or  excluded,  and  the  finding  made  with- 
out considering  that  evidence  baa  no  weight. 
It  Is  apparent  that  the  Judge  below  consid- 
ered such  negligence  on  the  part  of  the  plaln- 
tXtC  wholly  immaterial.  If  it  was  so,  the 
exclusion  of  evidence  tending  to  establish  it 
did  the  defendant  no  harm;  but  the  finding 
of  fact  must  be  laid  one  side,  and,  notwith- 
standing that  finding,  we  must  inquire 
whether  the  plaintiff's  negligence.  If  It  could 
be  found  from  the  erldence  offered,  was  a 
defense. 

The  doctrine  of  contributory  negligence  as 
a  defense  to  actions  of  tort  is  now  of  most 
frequ^t  application;  but  we  have  been  re- 
ferred to  no  Instance  In  which  It  has  been 
held  applicable  to  actions  upon  commercial 
paper,  or  even  when  the  bolder  of  such  paper 
sues  In  tort  for  Its  convemdon  one  who  has 
Innocently  taken  It  upon  a  forged  Indorse- 
ment Nothing  could  more  completely  unset- 
tle commercial  dealings  than  to  extend  that 
doctrine  to  suits  brought  by  holders  of  ne- 
gotiable paper  against  other  parties  thereto. 
If  any  change  is  to  be  made  in  the  law,  look- 
ing to  the  dlscouragemrait  of  negligence  on 
the  part  of  holders  of  such  paper,  and  to  the 
protection  of  parties  who  may  be  defrauded 
by  tbe  forgery  of  Indorsements,  it  should  be 
made  by  the  legislature,  as  in  the  case  of  the 
English  statutes  as  to  Indorsements  of  checks 
and  bills  upon  bankers.  See  St  16  &  17  Vict 


c.  69,  {19;  40  &  40  vict  c.  61,  9  60.  We 
are  of  opinion  that  the  holder  of  an  unin- 
dorsed check,  payable  to  his  own  order,  is  un- 
der no  legal  obligation  to  the  drawer  to 
exercise  care  as  to  how  the  check  shall  be 
kept,  or  to  whom  he  shall  commit  Its  cus- 
tody, or  to  see  to  It  that  the  check  shall  not 
be  put  in  circulation  by  the  fontery  of  his 
indorsement  so  long  as  he  acts  honestly, 
without  collusion.  Such  a  holder  is  not  de- 
prived of  his  remedy  against  the  drawer  by 
merely  negligently  intrusting  such  a  check 
to  a  clerk  who,  due  care  would  have  told 
him,  was  dishonest  and  thus  giving  tbe  clerk 
an  opportunity  to  commit  crime.  He  has  the 
right  to  assume  that  his  clerk  will  not  com- 
mit a  Clime,  and  to  rest  upon  the  presumption 
that  he  has  not  stolen  or  forged,  and  will  not 
do  so;  and  he  Is  under  no  legal  obligation 
either  to  the  drawer  of  the  check  or  to  the 
public  to  see  to  It  that  the  check  Is  not  put 
in  circulation  with  a  forged  Indorsement. 
Combs  V.  Scott,  12  AUen,  493,  497;  Belknap 
V.  Bank,  100  Mass.  37Q;  Bank  v.  Stowell,  123 
Mass.  196;  Mackintosh  v.  Bank,  Id.  393. 
395;  Bank  v.  Gorham,  169  Mass.  619,  621. 
48  N.  E.  341;  Cotton  Co.  v.  Wilson,  49  Law 
3.  713;  Societe  Generale  v.  Metropolitan 
Bank,  27  Law  T.  (N.  S.)  849,  858;  Scholfleld 
V.  Londesborough  [1806]  App.  Cas.  514;  Bank 
of  Ireland  v.  Trustees  of  Evans'  Charities,  S 
H.  L.  Oas.  389;  Ogden  r.  Benas,  L.  B.  9  C. 
P.  513;  Fine  Art  Society  v.  Union  Bank  of 
London,  17  Q.  B.  Dlv.  705;  Swan  v.  Aus- 
tralasian Co..  2  Burl.  &  C.  176.  189;  Arnold 
T.  Bank,  1  C.  F.  Dlv.  678,  586.  68& 

Such  a  holder  of  a  negotiable  check  is  un- 
der no  other  legal  obligations  with  reference 
to  It  than  those  which  rest  upon  any  holder 
of  commercial  p&pet  completed  and  put  in 
circulation  by  the  maker.  If  the  check  la 
stolen  from  blm,  and  put  In  circulation,  by 
means  of  the  forgery  of  his  Indorsement,  he 
Is  not  answerable,  as  Is  one  who  intrusts  to 
another  his  signature  or  Indorsement  In 
blank,  with  authority  to  use  It  In  making  or 
giving  currency  to  negotlaUe  paper.  The 
doctrine  of  Putnam  Sullivan,  4  Mass.  45, 
and  of  Toung  v.  Grote,  4  Blng.  258,  does 
not  apply,  and  it  cannot  properly  be  extended 
to  the  case  of  a  completed  check  already  in 
circulation,  and  intrusted  by  the  bolder  to  a 
clerk  for  purposes  which  neither  give  nor  im- 
ply any  authority  to  pass  It  on  to  another 
holder,  ncu:  give  the  clerk  any  power  to  do 
so  without  the  commission  of  a  crime. 

It  Is  not  necessary  now  to  determine  wheth- 
er the  debts  for  which  the  checks  were  given 
were  extinguished.  If  the  checks  were  taken 
by  the  plaintiff  in  absolute  extinguishment 
of  the  debts,  that  circumstance  could  not  re- 
lieve the  drawer  from  his  legal  obligations 
as  drawer.  While  the  drawer  has  done  his 
duty,  and  It  Is  through  no  fault  of  his  that 
the  payee  does  not  get  his  money  if  the 
check  is  stolen  from  him  and  collected  upon 
a  forged  Indorsement  that  does  not  (ui-nlsb 
a  snffioloit  reasfHi  why  the  loss  should  re> 
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main  apoD  the  paye^  rather  than  the  draw- 
er. The  check  waa  received  in  payment  and 
the  debt  eztlnsulsbed  only  in  cousideratlon 
of  the  drawer's  obligation  as  drawer,  and  of 
Uie  payee's  rights  as  holder,  which  included 
the  right  of  reconrse  to  the  drawer  If,  upon 
proper  Indorsement  and  due  demand,  the 
check  ahoQld  not  be  paid  by  the  drawee. 
A3tbough  there  are  Intimations  in  support  of 
the  theory  that  eases  like  the  present  are 
Instances  in  which,  as  to  two  Innocent  par- 
ties; losses  are  to  be  left  frhere  they  fall,  we 
think  the  rlfihts  of  the  present  parties  must 
be  WOTfced  ont  by  considering  the  usual  rights 
of  the  drawer  and  drawee  of  a  check  glT- 
en  bi  a  commerlal  transaction.  See  Thomp- 
son T.  Bank,  82  N.  T.  8;  Moise,  Banks,  f 
396. 

The  fact  that  the  defendant  had  been  In 
the  habit  of  buying  goods  of  the  plaintiff  tot 
10  years,  and  of  making  payment  by  cheeks, 
Imposed  no  UabUity  upon  the  pUintlff  as  to 
tlie  methods  in  which  its  own  business  should 
be  conducted,  or  aa  to  what  derks  It  should 
employ.  So  far  aa  these  checks  are  con^ 
cemed.  Its  obligations  to  the  defendant  w^ 
merely  those  defined  by  the  law  <a  nego* 
tlahle  paper,  and  did  not  include  the  duty 
of  taking  care  that  the  idiecks  should  not  be 
stolen  or  Its  indorsement  forged. 

Nor  do  we  think  that  the  plaintiff  is  to  be 
charged  with  the  loiowledge  that  the  checks 
bad  been  stolen  or  embezsled  and  collected 
vpon  Its  forged  indorsemmta,  either  because 
Fowl^  ita  clerk,  had  that  knowledge*  or  be- 
cause the  mean^  ot  knowledge  existed  in  the 
plainttfPa  books  of  account,  so  that  the  plalnr 
tiff  would  hare  made  the  discovery  If  Its 
monthly  trial  balances  had  been  made  by  an 
hmest  dwk.  The  loss  ^f  the  checks  to  the 
plaintiff  vas  not  in  fact  known  to  it;  until 
Powl^i  arrest;  on  January  29,  1899,  and, 
aa  to  aB  oOier  parties  to  the  checks,  they 
were  mertst  loat  chedtaL  One  was  piud  In 
four  days,  and  the  other  In  nine  days,  after 
Its  date;  and  they  were  thenceforth  in  the, 
enato^  of  tiie  drawee  or  drawer.  Assuming- 
Qiat  tiie  owner  of  a  che^  which  he  knows  to 
be  lost  is  under  a  duly  to  give  to  the  public 
and  to  flie  parties  to  Qie  check  Immediate  no- 
tice of  the  iMSi  we  see  no  leasmi  for  hold- 
Utg  that  one  who  has  become  the  holder  ot  a 
check  Is  under  a  du^  to  give  notice  to  the 
drawer  and  the  drawee  or  to  the  public  as  of 
a  lost  check  If  the  check  is  In  fact  abA&i  and  . 
collected  upon  a  forged  indorsemoit,  and  he 
ranalns  honestiy  ignorant  of  those  facts,  and 
Incorrectly  but  honestly  assumes  that  it  has 
been  collected  In  the  regular  course  of  his 
business.  Unless  the  plaintiff  was  under  a 
duty  to  give  notice  aa  of  a  lost  check,  there 
waa  Bo  duty  to  any  (me  connected  with  the 
checks  which  required  the  plaintiff  to  exam- 
ine its  books  of  account,  w  to  make  trial 
balances,  or  to  discorer  any  .means  what 
had  become  ef  the  checks.  Assimiing  tha^ 
If  sncfa  a  duty  towards  other  parties  had  rea^ 
cd  upon  the  plalntifl.  It  would  he  chargeable 


with  the  knowledge  which  Fowle  hod,  or 
which  would  have  been  acquired  by  the  mak- 
ing of  the  trial  balances  by  an  honest  clerk, 
or  by  an  examination  of  the  plaintiff's  books 
by  Its  officers,  as  the  depositor  waa  charge- 
alile  with  the  knowledge  of  his  dishonest 
clerk  to  whom  he  instmsted  the  examina- 
tion of  returned  checks  in  Dana  v.  Bank,  132 
Mass.  156,  since  no  such  duty  to  others 
rested  upon  the  plaintiff.  It  Is  not  to  be  char- 
ged with  knowledge  which  it  did  not  ta  fact 
have.  Fowle  was  himself  defrauding  the 
plaintiff  in  forging  the  plaintiff's  indorsement 
and  collecting  the  checks  for  his  own  use. 
and  therefore  his  own  knowledge  of  the 
fraud  acquired  In  its  perpetration  Is  not  to 
be  Imputed  to  the  plaintiff.  Bank  v.  Ciarlc. 
166  Mass.  27,  43  N.  £.  912,  and  cases  cited. 
Nor  is  this  contended.  And,  as  the  examina- 
tions of  the  twoks  In  making  the  trial  bal- 
ances were  not  made  In  the  performance  of  a 
duty  owed  by  the  plalntift  to  any  other  party, 
the  knowledge  of  the  agent  who  made  those 
examinations  Is  not  to  be  Imputed  to  the 
plaintiff,  nor  Is  It  to  be  diarged  with  the 
information  which  Its  means  of  knowledge 
disclosed,  it  not  being  wlUfuUy  Ignorant,  nor 
having  purposely  neglected  to  use  the  means 
of  knowledge  within  its  power.  Combs  t. 
Scott,  12  AUen.  493.  497. 
'  As  the  plaintiff  cannot  properly  be  charged 
with  Imputed  knowledge  that  Fowle  was  to- 
dorslng  with  its  name  these  checks  or  any 
of  the  other  checks  which  he  stole  or  em- 
bezzled and  collected  by  forging  Its  indorse- 
ment, we  find  nothing  in  what  occurred  until 
the  plalntlfC  obtained  actual  knowledge  of 
the  frauds  to  work  an  actual  or  Implied  adop- 
tion or  ratification  of  Fowle's  acts  in  in- 
dorsing the  checks  with  the  plaintiff's  name, 
or  In  collecting  them.  The  want  of  actual 
knowledge  Is  f ataL  Oombs  Scott,  12  Allen, 
493;  Murray  t.  lumber  Co.,  143  Mass. 
9  N.  B.  634;  Dole  Bros.  Go.  t.  Cosmopolitan 
Preserving  Co.,  167  Mass.  481,  46  N.  B.  105. 
.The  receipting  of  subsequent  bills  1^  the 
plaintiff  without  Infonnlng  the  defendant 
that  the  debts  for  which  these  checks  were 
given  had  not  been  extinguished  was  not  an 
act  intended  or  designed  to  convey  to  the  de- 
fendant any  representation  as  to  what  had  be- 
come of  the  checks  In  suit,  and  could  not. 
Justify  flu  defendant  In  his  inference  that 
the  checks  had  been. collected  by  the  plain- 
tiff, 80  as  to  estop  the  plaintiff  from  showing 
'  the  truth.  The  receipting  of  subsequent  bills 
without  mention  of  the  previous  checks  was' 
.  not  done  with  the  .Intent  to  mislead  the  de- 
fendant, nor  with  any  6:Epect^on  or  reason 
to  believe  that  the  defendant  would,  in  con- 
sequence of  it,  do  or  omtt  to  do  anything  with 
reference  to  the  Checks  now  in  suit  Stiff  v. 
Asbton.  155  Mass.  130,  29  N.  B.  208;  Lincoln 
v.  Gay,  164  Mass.  S37,  4Z  N.  B.  96;  Bank  t. 
Sogers.  167  Mass.  SIS,  821,  46  N.  B.  923. 

The  remaining  question  la  whefiber  what 
occurred  after  Uie  actual  discovery  of  the 
frauds  requbKs  us  to  sustain  the  defendant's 
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exceptions.  It  Is  not  necessary  to  consider 
whether  the  payee  of  a  check  which  has  been 
stolen  from  him,  pat  In  drculatloa  by  for- 
gery, and  paid  by  the  drawee,  upon  ascertain- 
ing those  facts  should  give  notice  to  the 
maker,  and '  to  those  who  have  taken  the 
check  as  rightfully  in  circulation,  of  snch 
facts  within  the  payee's  knowledge  as  are 
material  to  the  rights  and  obligations  of  such 
persons  growing  out  of  their  transactions 
with  the  check.  A  majority  of  the  court  is 
of  the  opinion  tiiat  a  payee  who,  under  such 
circumstances,  misleads  the  drawer  to  his 
prejudice,  and  thereby  places  him  In  a  worse 
position  than  be  would  otherwise  be  In  with 
reference  to  the  assertion  or  protection  of 
his  rights  resulting  from  what  has  been 
done  with  the  check.  Is  thereby  estopped  from 
maintaining  an  action  against  the  drawer 
upon  the  check,  and  that  for  this  reason  the 
exceptions  should  be  sustained  and  the  find- 
ing for  the  plaintiff  be  set  aside.  It  is  true 
that  It  was  found  specially  that  the  defend- 
ant's position  had  not  been  changed  to  his 
prejudice;  but*  this  finding  must  be  disre- 
garded, because  eTldence  relevant  and  ma- 
terial to  the  question  was  offered  by  the  de- 
fendant, and  wrongfully'  excluded,  even  if 
the  finding  was  correct  upon  the  evidence  ad- 
mitted, which  we  do  not  decide.  The  evi- 
dence offered  and  excluded  to  show  upon 
what  footing  and  by  what  representations 
and  assurances  the  plaintiff,  through  Gray, 
got  the  checks  from  the  defendant,  was  ma- 
terial upon  the  questions  whether  the  plain- 
tiff was  estopiwd,  by  its  own  acts  done  after 
Its  discovery  of  the  forgeries,  from  collecting 
the  checks,  of  the  defendant,  and  whether 
the  plaintiff  bad  adopted  as  to  him  the  forged 
Indorsements.  So,  also,  the  evidence  of  the 
plaintiffs  acts  between  its  discovery  of 
Fowle's  frauds  and  its  demand  of  the  checks 
from  the  drawee  on  February  14tb,  was  ma- 
terial In  determining  whether  the  defendant 
had  been  prejudiced  in  his  rights  to  recover 
against  the  drawee.  To  say  nothing  of  the 
plaJntilTs  omission  to  notify  the  defendant 
of  Its  own  purpose  to  treat  the  checks  as 
unpaid  checks,  and  to  collect  them  of  the 
defendant,  the  plaintiff's  act  In  getting  the 
checks  from  the  defendant  on  January  29th 
as  paid  checks  was  Intended  by  the  plaintiff 
to  change  the  defendant's  position,  and  did 
change  It,  by  depriving  him  of  the  posses- 
sion of  the  checks.  They  bad  come  to  the 
defendant's  bands  honestly,  and  as  vouchers 
for  charges  made  against  htm  by  the  drawee. 
Even  if  they  had  been  demanded  of  him  by 
the  plaintiff  as  Its  property,  the  defendant 
could  honestly  refuse  to  give  them  up,  and 
could  honestly  at  once  return  them  to  the 
drawee,  with  notice  of  the  facts,  and  thus 
save  himself  from  loss  by  perfecting  his  right 
to  recover  from  the  drawee  the  amount  of 
the  onauthorized  payments  which  the  drawee 
had  charged  against  him  in  account  See 
Bank  t.  Smith,  169  Mass.  281,  47  N.  B.  1009. 
The  euforceme&t  ot  the  defeadaot's  rights 


against  the  drawee  was  not  so  plain  and  easy 
for  him  without  as  with  the  possession  of  the 
checks,  and  the  loss  of  possession  Itself 
might  have  been  found  a  change  in  his  po- 
sition to  his  prejudice.  Besides  this,  the 
plalntlCTs  act  in  getting  the  checks  from  the 
defendant  as  paid  checks,  without  notifying 
him  that  the  plaintiff  claimed  them  as  Its 
own  property,  and  intended  to  collect  them, 
while  at  the  same  time  giving  the  defendant 
Information  that  the  plaintiff's  Indorsements 
were  forged,  would  naturally  Induce  the  de- 
fendant to  omit  to  give  Information  of  the 
forgery  to  the  drawee;  and  it  does  not  ap- 
pear that  any  Information  was  given  to  the 
drawee  until  the  checks  were  d^anded 
again  of  it,  on  February  14th.  The  fact  that 
the  drawee  has  always  been  solvent,  and 
remains  solvent,  Is  not  the  only  factor  In 
determining  whether  the  defendant  has  lost 
his  right  against  the  drawee.  See  Dana 
T.  Bank,  132  Mass.  156;  Bank  r.  Morgan, 
117  U.  S.  96,  fl  Sup.  Ot  657;  Leather  Manu- 
facturers' Bank  v.  Merchants*  Bank,  123  U. 
8.  26,  9  Sup.  Ct  3.  Without  discussing  that 
question,  we  think  the  evidence  as  to  what 
was  done  by  the  plaintiff  after  it  knew  of 
the  forgeries  should  have  been  admitted, 
and  that  If  It  appeared  that  the  plaintiff  got 
the  checks  from  the  defendant  as  paid 
checks,  to  be  returned  to  him,  and  did  not 
properly  notify  the  defendant  that  the  plain- 
tiff claimed  the  checks  as  unpaid  and  as  Its 
own  property,  and  that  It  Intended  to  assert 
that  ownership  and  collect  the  checks,  a  find- 
ing for  Xb6  defendant  would  be  warranted. 
Exceptions  snitalned. 

(171  MkM.  6S4> 

WINSLOW  et  al.  T.  EVBRBTTT  NAT.  BANK, 

(Supreme  Jadicial  Oonrt  of  Masaachosetta. 

Suffolk.    June  29.  1898.) 

Baku— Pathsmts  ok  Fokoss  Cuokb— 'LuBiurr 
or  Dbawib. 

1.  A  payment  by  a  bank  to  fht  h^der  of  a 
check  on  which  the  name  of  the  payee  or  in- 
dorsee is  forged  makes  the  bank  liable  to  th& 
depositor  as  if  the  iwetended  payment  had  not 
been  mad^  since  nothing  bat  actoal  payment, 
accord  and  8atiBfaeti<Hi.  or  a  rdease  under  aeal^ 
is  an  answer  to  the  depositor's  demand. 

2.  It  is  immaterial,  in  so  far  as  the  liability 
of  the  bank  to  the  dqtoaltor  for  the  amount  of 
such  check  la  concerned,  whether  or  not  its  de- 
livery to  the  payee  was  for  the  purpose  of  pay- 
ment. 

Exceptions  from  superior  court  Suffolk, 
county;  John  H.  Hardy,  Judge. 

Action  by  Gteorge  8.  Wlnsiow  and  othera 
against  the  Everett  National  Bank.  There 
was  a  Judgment  for  plaintiffs,  and  defend- 
ant excepts.   Exertions  overruled* 

W.  O.  Loring  and  Clapp  &  Glover,  for 
plaintiffs.  Lincoln  ft  Badger  and  W.  M.  No- 
ble, tor  defendant 

HOLMES,  J.  This  Is  an  action  In  the  name 
of  a  depositor  in  the  defendant  bank  to  re- 
cover a  sum  deposited  with  It,  with  a  count 
for  refusing  to  honor  a  check  for  the  same 
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amount  Hie  check  was  given  by  the  plain- 
tiff to  the  Shepard  &  Morse  Lumber  Com- 
pany, and  was  abstracted  by  Fowle,  and 
used  In  the  way  explained  In  the  prerlouB 
case.  Lmnber  Co.  v.  Bldrldge,  51  N.  B.  9. 
The  defendant  paid  a  holder  under  an  In- 
dorsement forged  by  Fowle,  and  refused  to 
pay  the  holder  nnder  a  true  Indorsement 
made  at  a  later  time,  after  the  forgery  had 
been  diBcovered.  This  action  Is  brought  by 
the  lumber  company.  In  the  name  of  the 
plaintiff,  by  virtue  of  an  assignment  from 
the  latter.  The  defendant  sets  up  as  de- 
fenses the  alleged  negligence  of  the  lumber 
company  In  giving  Fowle  a  chance  to  com- 
mit bis  fraud,  and  that  the  nominal  plain- 
tiffs debt  to  the  lumber  company  has  been 
satlsfled,  either  by  the  check  or  by  the  sub- 
sequent assignment,  and,  therefore,  that  the 
nominal  plaintiff  has  snltered  only  nominal 
damages. 

The  defense  based  on  the  carelessness  of 
the  lumber  company  is  disposed  of  In  the 
last  case,  and  it  Is  nnnecessary,  therefore 
to  ask  bow,  if  a  contract  is  good  as  to  the 
contractor,  or  a  debt  is  due  to  a  creditor.  It 
can  be  invalidated  by  being  assigned. 

The  other  defense  Is  res  inter  alios.  The 
bank  becomes  the  plaintlfTs  debtor  for  the 
money  had  and  received.  Nothing  but  pay- 
ment, accord  and  satisfaction,  or  a  release 
nnder  seal.  Is  an  answer  to  the  plaintiff's  de- 
mand. Leather  Manufacturers'  Bank  v.  Mer- 
chants' Bank,  128  U.  S.  26,  34,  9  Sup.  Ct  3. 
It  is  no  concern  of  the  bank  whether  the 
plaintiff  owes  the  lumber  company  or  not 
But  farther,  the  plaintlfTs  debt  Is  not  paid 
if  the  check  Is  not  paid,  as  It  bas  not  been; 
or,  at  most  the  plaintiff's  liability  Is  only 
changed  to  a  liability  on  the  check,— a 
change  which  would  be  a  curious  reason  for 
holding  the  bank  exonerated  from  paying 
the  check. 

Whether  a  depositor  whose  check  has  been 
paid  npon  a  forged  Indorsement  aiid  return- 
ed to  and  held  by  bim  as  a  voucher  In  the 
accoont  between  himself  and  his  bank,  and 
who  again  puts  the  check  in  circulation  by 
redelivering  It  to  the  payee,  whose  indorse- 
ment bas  been  forged,  can  maintain  an  ac- 
tion against  the  bank  for  refusing  to  honor 
the  check  npon  Its  second  presentation,  with- 
out notifying  the  bank,  before  such  second 
presentation,  that  its  payment  of  the  check 
was  unauthorized,  and  that  he  has  again  put 
the  check  In  clrcnlatlon.  was  not  raised  at 
the  trial,  and  was  not  argued  In  this  court; 
and  upon  that  qnestloD  we  express  no  oplnl<m. 

Bxc^ttons  overmled. 

Un  Haas.  492} 

McDonald  t.  SAROENT  et  al. 
(Supreme  Judicial  Court  of  MassachaBetts. 
Middlesex.    Jane  24,  1888.) 

COXTRACT  or  ISPA!ST— EVIDSSOE— PLBADIKO. 

1.  A  written  agreeinent  by  a  minor  to  work  as 
so  apprentice  for  a  stated  compensation,  and 


under  which  he  continaed  to  serve  after  attain- 
ing majority,  thoneh  it  be  insufficient  as  an  in- 
denture  of  apprenticeship,  because  not  ezeeoted 
in  compliance  with  Pub.  St.  c.  149,  relating  to 
apprentices,  Is  competent  evidence,  in  connec- 
tion with  hia  acceptance  of  wages  thereunder, 
and  other  acts,  as  tending  to  snow  a  ratifica- 
tion and  affirmance  of  the  contract 

2.  Pub.  St  c.  167,  i  22,  providing  that  writ- 
ten instruments  relied  on  in  an  answer  shall 
be  set  out  or  a  copy  attached,  does  not  reooire 
that  an  answer  by  way  of  fcmeral  denial  and 
pleading  payment  to  an  action  on  a  qnantnm 
meruit  for  services  rendered  by  an  infant  shall 
set  out  a  written  contract  fixing  th«r  value, 
and  ratified  after  be  became  of  age,  where  audi 
contract  Is  relied  on  merely  In  proof  of  the  al- 
legation  ot  payment 

Exceptions  fnun  scunrlor  conrt  Middlesex 
county;  Edgar  J.  Sherman,  Judge. 

Action  by  <»ie  McDonald  against  <me  Sar- 
geat  and  others.  Thrae  was  a  verdict  for 
defendants,  and  plaintiff  took  exertions. 
Exceptions  overruled. 

Frederick  A.  Fisher,  for  plaintiff.  Jennne  F. 
Manning,  for  defendants. 

LATHBOP,  J.  The  plaintiff  sues  upaa  a 
quantum  meruit  to  recover  for  his  services 
from  March  25,  1891.  to  June  13,  1893.  On 
April  27, 1891,  after  the  plaintiff  had  worked 
for  the  defendants  about  a  month,  he  enter- 
ed into  a  written  agreement  with  them  by 
which  he  agreed  to  work  for  the  defendants 
for  three  years  as  an  apprentice,  for  the 
purpose  of  learning  the  trade  of  a  machin- 
ist The  amount  to  be  paid  was  75  cents  a 
day  for  the  first  year,  8S  cents  a  day  for  the 
second  year,  and  95  cents  a  day  for  the  third 
year.  At  this  time  the  plaintiff  was  a  minor, 
not  becoming  of  age  until  February  1,  1892. 
He  continued  to  work  for  the  defendants 
until  Jnne  18,  1893,  receiving  the  amount 
agreed  upon  monthly,  without  objection. 
Then  he  left  the  defendants'  employ,  without 
notice.  The  Jury  found  specially  that  the 
plaintiff,  after  be  became  of  age,  ratified  and 
confirmed  the  written  agreement  and  that  he 
was  paid  all  that  his  services  were  reasona- 
bly and  fairly  worth,  both  during  his  minors 
ity  and  afterwards;  and  returned  a  general 
verdict  for  the  defendants. 

The  principal  question  is  whether  the  writ- 
ten agreement  was  admissible  In  evidence. 
Most  of  the  objections  made  to  It  are  that  it 
did  not  comply  with  the  provlsious  of  Pub. 
St  c.  149,  relating  to  the  binding  of  appren- 
tices, but  It  was  not  put  in  for  this  purpose, 
and  the  Judge  ruled  that  as  it  was  not  in 
accordance  with  the  statute,  it  did  not  bind 
the  plaintiff,  and  that  it  could  not  affect  the 
plalntUTs  right  to  recover,  unless  the  Jury 
found  that  after  the  plaintiff  became  of  age 
be  ratified  and  confirmed  It;  that  whether 
he  ratified  and  confirmed  It  was  a  question 
of  fact;  and  that  the  Jury  might  consider  bis 
acts,  after  he  became  of  age,  in  receiving 
the  money,  and  all  his  other  acts,  as  bearing 
upon  that  question.  These  rulings,  we  are 
of  opinion,  were  correct  A  written  agree- 
ment made  by  a  minor  is  not  void,  but  void- 
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abla  only,  aqd  ma;  be  latlfled  after  he  be- 
comes of  age.  Boyden  t.  Boyden,  9  Mete. 
619;  Keegan  v.  Cox,  lie  Uass.  2^.  It  ma 
therefore,  competent  for  the  defendants  to 
show,  aside  from  the  Question  of  pleading, 
what  the  agreement  was  which  had  been 
ratified.  As  to  titie  qoeatlon  of  pleading,  the 
answer  contained  a  general  deiUal,  and  al- 
leged payment  The  plaintiff  contends  that, 
as  the  agreement  was  not  set  forth  In  the  an- 
swer (see  Pnb.  St  e.  167,  S  22),  it  was  not 
admissible.  A  similar  contention  was  made 
In  Warren  t.  Ferdinand,  9  Allen,  367,  where 
the  plaintiff  brov^t  an  action  for  use  and 
occupation,  and  It  was  held  that  the  de- 
fendant, under  an  answer  containing  a  gen- 
eral denial  only,  might  show  that  he  held 
under  a  wrltt^  lease,  on  the  ground  that  the 
direct  use  of  the  eTidence  was  to  sustain  the 
defendant's  denial  of  the  plalntUTs  allega* 
tlons,  and  not  to  set  iq>  a  substantlTe  fact  In 
the  nature  of  conf esalon  and  avoidance.  See, 
also,  Rodman  t.  Guilford*  112  Mass.  405; 
Phipps  T.  Mahon,  141  Mass;  471,  473.  5  N.  B. 
S85.  We  see  no  error  In  the  admission  of  the 
agreement  Exceptions  orerraled. 


(171  Mom.  4S1) 

JOHNSON  T.  FIBLD-THUBBEB  CO. 
(Supreme  Judicial  Court  of  Massachnsetts. 
Middlesex.   June  24,  189a) 
Masisr  asd  BBBTAira--NBeLi&iNca— FuoTiKca 

or  JUHT. 

1.  In  going  through  a  dark  passage  in  de- 
fendant's faotorr,  au  employs  fell  through  an 
open  trapdoor  in  the  floor,  and  was  injured. 
He  had  used  this  passage  every  day  for  four 
weeks,  but  testified  he  did  not  know  of  the 
trapdoor.  When  injured  he  was  walking  quick- 
ly, and  without  lookiug  to  see  what  was  on  the 
floor,  or  whetha  there  were  any  obstructions. 
Beldt  that  the  qu^tion  of  his  exercise  ot  due 
care  and  of  d^endsnt's  negligence  wdb  for  the 
jury. 

2.  An  employ^  in  defendant's  factory  was  in- 
jured by  falling  into  the  cellar  through  an  un- 
guarded trapdoor,  left  open  by  a  fellow  serTsnt, 
who  bad  opened  it  in  the  course  of  bis  employ- 
ment. The  door  was  used  about  three  times  a 
week,  and  left  open  from  five  to  ten  minutes  at 
a  time.  It  did  not  appear  that  defendant  fur- 
nished any  guards  to  protect  the  door  while 
open.  Held,  that  the  question  whether  the  In- 
jury was  caused  through  the  negligence  of  a 
fellow  Bovont  was  for  the  jury. 

Exceptions  from  st^erlor  court,  Middlesex 
county;  Albert  Mason,  Judge. 

Action  by  one  Johnson  against  the  Fleld- 
Tfaurber  Company.  Verdict  for  •  defendant, 
and  plaintiff  brings  exceptkms.  Sustained. 

S.  K.  Hamilton  and  Moses  S.  Case,  for  plain- 
tiff.  John  Lowell,  for  defendant 

LATHBOP.  J.  The  plaintiff  was  Injured 
by  falling  through  an  open  trapdoor  In  a  pas- 
sageway In  the  defendant's  shoe  factory.  The 
negligence  of  the  def^idant  allied  Is  In  not 
Informing  the  plaintiff  of  the  existence  of  the 
trapdoor.  There  was  evidence  tending  to 
show  the  following  facts:  The  plaintiff  was 
lu  the  defendant's  employ,  and  bad  charge  of  a 


machine.  On  the.momlng  of  the  acddoit  he 
went  to  the  defendant's  factory,  as  uaual*  15 
minutes  before  the  hour  of  beginning  work, 
adjusted  the  bdta  of  the  machine,  and  started 
to  oil  It,  but,  finding  his  oH  cnp  empty,  took  It 
In  his  hands,  and  started  for  the  engine  room 
to  fill  It  It  did  not  appear  that  there  was  any 
supply  of  oil  other  than  that  k^t  In  the  ^i^e 
room.  To  reach  this  roon)  it  was  necessary 
for  the  plaintiff  to  go  down  a  flight  of  stairs  to 
the  first  floor  of  the  factwjt  turn  to  the  right, 
and  pass  through  the  main  entrance  and  a 
passageway  to  the  engine  room  door.  Seven 
feet  from  the  entrance  to  the  passageway,  and 
four  feet  from  the  door  of  the  engine  room, 
was  a  trapdoor  In  the  floor  of  the  passageway, 
four  feet  square.  Below  was  the  cdlar.  The 
plaintiff  bad  been  In  the  defendant's  employ 
about  four  weeks,  and  had  occasion  every  day 
to  use  the  passageway.  He  testified  that  be 
did  not  know  of  the  existence  dt  tiie  trapdoor 
before  the  accldwt  The  idalntlfl  also  testi- 
fied that  he  went  at  a  quick  walk,  and  did  not 
look  to  the  right  or  left  or  look  to  see  what 
was  on  the  floor,  or  whether  there  was  any 
leather  or  obstructions  of  any  kind  In  the 
passageway.'  The  trapdoor  was  in  a  dark 
place,  and  the  morning  was  dark.  At  the  time 
the  plaintiff  was  lufng  the  passageway  the 
trapdoor  was  open,  another  employ^  of  the  de- 
fendant being  in  the  cellar  getting  out  some 
stock.  The  plaintiff  fell  through  the  opening, 
and  was  Injured.  There  was  also  evidence 
that  the  power  in  the  factory  started  at  7 
o'clock,  and  that  each  employe  was  ordered  to 
be  at  his  machine,  prepared  to  run  It  ^en 
the  poww  started. 

We  are  of  <^lnlon  that  while  there  was  evi- 
dence In  the  case  to  (»ntradlct  some  of  the  evi- 
dence for  the  plaintiff,  there  was  evidence  on 
which  the  Jury  might  have  found  that  the 
plaintiff  was  In  the  exercise  of  due  care,  and 
that  the  defendant  was  negligent  The  case 
resembles  closely  that  of  Hogarth  v.  Manufac- 
turing Co.,  167  Mass.  225,  45  N.  E.  029,  and 
differs  from  that  of  Young  v.  Miller,  167  Moss. 
224,  46  N.  E.  628. 

The  defendant,  contends  that  the  plalutiff, 
because  he  had  worl^ed  In  shoe  factories  for  30 
years,  ought  to  have  known  that  there  was  a 
cellar  beneath,  and  a  trapdoor  leading  thereto 
somewhere  In  the  basement  But  there  was 
no  evidence  either  that  such  factories  usually 
had  basements,  or  that  If  they  had,  It  was  cus- 
tomary to  put  the  trapdoor  In  a  dftrk  passage- 
way. 

The  defendant  further  contends  that  the 
leaving  of  the  trapdoor  open  was  the  negligent 
unauthorized  act  of  a  fellow  servant  Wheth- 
er the  act  was  unauthorized  depended  upon 
whether  the  Jury  b^leved  a  witness  for  the 
defendant  and  the  Jury  were  not  bound  to  be- 
lieve him.  A  foreman  of  the  defendant  tes- 
tified that  the  trapdoor  was  used  on  an  aver- 
age about  three  times  a  week,  and  from  five 
to  ten  minutes  at  a  time.  The  Jury  might, 
therefore,  find  that  it  was  expected  to  be  usrtd. 

As  to  the  negligence  of  a  fellow  servant  It 
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cannot  l>e  said,  as  matter  of  law,  that  the  serv- 
ant was  negligent  In  learlng  the  trapdoor  open 
onguardecl,  If  no  guards  were  fnmlBhed  by  the 
defendant,  and  It  does  not  appear  that  any 
wtxe  famished. 

Nor  can  It  be  said,  on  the  evidence,  that  the 
plaintiff  went  where  he  had  no  business  to  go 
at  that  time  In  the  nMHnlng.  We  hare  already 
recited  the  evidence  on  this  point,  and  need 
not  repeat  It.   Exceptions  sustained. 


an  Hub.  ISl) 

00M3CONWEAia:S  MUT.  FIBB  INS.  00.  T. 
WOOD. 

(Snprane  Judicial  Court  ot  UaasacbnsettB, 
Suffolk.   Jane  2^  1888.) 

ICOTOAL   FlBH  InSDBANCC — ASSBBSVENTS— NOTICB 

— Amoost^Ltabilitt  or  Mbvbkrs. 

1.  Under  SL  1894.  c.  622,  fi  49,  providing  that 
the  auditor  shall  app<^t  a  time  and  place  to 
hear  all  parties  Interested  in  an  asaeflsment  by 
a  mutual  fire  insurance  company,  and  shall  give 

■  personal  notice,  so  far  as  he  is  able,  to  all  per- 
sons liable  on  the  assessment,  the  action  of  the 
company  In  making  an  assessment  is  not  Tfod 
as  agaiust  oae  to  whom  such  notice  was  mail- 
ed, but  who  did  not  receive  it. 

2.  Under  St.  1894,  c.  522,  §  49,  providing  that 
the  decree  of  the  supreme  Judicial  court  con- 
Srmine  an  assessment  ot  a  mutual  fire  insur- 
ance company  shall  be  conclusive  on  all  parties 
liable  to  the  assessment,  as  to  the  amount 
thereof,  a  member  cannot  complain  that  the 
amount  of  an  assessment  so  confirmed  was 
larger  than  necessary. 

3.  The  fact  that  a  mutual  fire  insurance  com- 
pany was  n<^  licensed  to  do  business  in  some  ot 
the  states  where  losses  occurred  does  not  af- 
fect the  llabili^  of  a  member  tor  an  assns- 
ment. 

Appeal  from  superior  court,  Suffolk  conn- 
ty. 

Action  by  the  Commonwealth  Mutual  Fire 
Insurance  Company  against  Cyrus  G.  Wood. 
There  was  a  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Afllrmed. 

B.  W.  Potter  and  C  M.  Thayer,  for  appel- 
lant  W.  H.  Btevem,  for  appellee. 

LATHBOP,  3.  The  defendant  contends 
that  he  is  not  liable  to  pay  the  assessment 
levied  upon  tiim,  for  the  reason  that  he  did 
not  recelre  notice  of  the  hearing  before  the 
auditor.  St  1884,  c.  Q22,  {  49.  provides  that 
the  auditor  "shall  appoint  a  time  and  place 
to  bear  all  parties  Interested,  and  shall  give 
perscmal  notice  thereof  In  writing  to  the  in- 
Borance  commissioner,  and  through  the  post- 
office^  to  far  as  he  Is  able,  to  all  persons  Ita- 
Ue  upon  said  assessment  or  call."  The  au- 
ditor sent  a  notice,  by  mall,  addressed  to  the 
defendant  at  the  town  where  the  property 
was  situated;  but  he  did  not  receive  It  as 
he  resided  elsewhere.  We  are  of  opinion 
that  the  fact  that  the  defendant  did  hot  re- 
celTe  notice  affords  him  no  ground  of  de- 
fense. The  decrees  of  this  conrt  ordwing 
and  confirming  the  assessment  were  after 
due  pnblleatlon  of  notice,  and  this  was  suffi- 
cient notice  to  him;  knA  the  decree  ratify- 
ing and  establishing  ttt  asaewment  was,  by 


the  terms  of  the  statute,  "final  and  cmcihi- 
slve  upon  the  company  and  all  parties  liable 
to  the  assessment  or  call,  as  to  the  necessity 
of  the  same,  the  authority  of  the, company 
to  make  or  c<rilect  the  same,  the  amount 
thereof,  and  all  formalities  connected  there- 
with." St  1894,  c.  522,  }  48;  Insurance  Go. 
Parker,  11  Allen,  574. 

The  next  contention  of  the  defendant  la 
that  the  amount  of  the  entire  assessment 
was  larger  than  was  necessary.  But  the  de- 
cree of  the  court  Is,  as  we  have  Just  seen, 
conclusive  on  this  point 

Finally,  It  Is  urged  that  the  insurance  com- 
pany was  not  licensed  to  do  business  by 
some  of  the  states  In  which  it  incurred 
losses.  But  the  business  of  the  company 
was  conducted  In  this  state,  and  the  con- 
tracts were  valid  here.  The  iwllcy  holders 
became  members  of  the  company,  and  are 
liable  to  pay  the  assessment  whether  It  can 
be  collected  of  them  or  not  Judgment  af- 
firmed. 


an  Hau.  618) 
BEILGHEB  v.  SHEEHAN. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   June  26,  1898.) 

AOTION  ON  JUDGHSnT — ImPBACHMSHT — LIABILITY 
OP  CONSTABLBB — TOID  SlXBGOTIONS. 

1.  A  domestic  judgment  is  void,  and  can  be 
Impeached  by  idea  and  proot  wher^  at  the 
time  the  suit  was  bron^t  In  which  it  was  re- 
covered, defendant  was  a  nonresident  of  the 
state,  and  had  no  actual  or  constructive  notice 
of  its  commencement  or  pendency. 

2.  A  constable,  when  sued  for  failure  to  make 
an  arrest  on  an  execution,  may  show  that  the 
judgment  and  execution  were  In  fact  void, 
though  the  execution  appeared  regular  and  val- 
id on  its  face. 

Exceptions  from  superior  court  Suffolk 
county;  Henry  N.  Sheldon,  Judge. 

Action  of  tort  by  one  Belcher  against  one 
Sbeehan,  as  constable,  for  failure  to  arrest 
on  an  execution.  There  was  a  verdict  for 
plaintiff,  and  defendant  excepts.  Sixcep* 
tlons  sustained. 

Charles  B.  Allen,  for  plaintiff.  J.  L.  Pow- 
ers and  C  W.  Cashing,  for  defendant 

FIELD,  C.  J.  As  Curtis,  when  the  plain- 
tiff brought  the  action  against  him,  was  a 
resident  of  the  state  of  Mew  York,  and  had 
no  place  of  buslnesfl,  or  last  and  usual  placer 
of  abode,  In  this  commonwealth,  and  was 
not  served  with  process,  and  did  not  appear 
in  the  action,  and  as  no  attachment  was 
made  upon  his  property  within  the  com- 
monwealth, the  judgment  rendered  against 
him  Is  void:  and  Curtis,  If  sued  on  the  judg- 
ment, could  avoid  it  by  plea  and  proof. 
Needham  v.  Thayer.  147  Mass.  530,  18  N.  E. 
429;  Band  v.  Hanson,  164  Mass.  87,  28  N.  E. 
0;  Kimball  t.  Bwe6t,  168  Mass.  105,  46  N. 
B.  409.  As  Curtis  was  described  In  the  writ 
as  "of  Everett,  in  the  county  of  Middlesex, 
having  his  usual  place  of  business  in  said 
Boston*"  it  may  be  that  the  execution  de- 


Digitized  by  Google 


20 


51  NOBTHEASTBBN  REPORTEB. 


(Mass. 


llvered  to  the  defendant  appeared  to  be  regu- 
lar and  Talid  on  its  face.  A  copy  of  the  ex- 
ecution Is  not  before  ua.  The  extent  to 
which  an  officer  la  protected  In  the  service  of 
process  which  Is  regular  and  valid  on  Its 
face  haa  been  recently  considered  la  this 
court,  In  Tellefaen  v.  Fee,  168  Mass.  188,  46 
N.  E.  562.  It  la  unnecessary  to  determine 
whether,  If  the  defendant  bad  arrested  CMr- 
tis  on  the  execution,  the  process  would  have 
protected  bim.  The  defendant  neglected  to 
arrest  bim,  and  in  an  action  to  recover  dam- 
ages for  such  neglect  it  is  open  to  the  de- 
fendant to  prove  that  the  Judgment  and  ex- 
ecution were  In  fact  absolutely  void.  Albee 
V.  Ward,  8  Mass.  79,  80;  Hltchcoct  v.  Baker, 
2  AUen.  431;  1  Freem.  Bx'ns  (2d  Ed.)  fi  103. 
Slxc^tious  auatalned. 


(171  KUB.  MS) 

DAVIS  V.  FORBES. 

iSnpreme  Jadlcial  Court  of  MassachnsettB. 
Suffolk.    July  14,  1898.) 

Injokt  to  Ehflotb— Dbfectivb  Afpliakoib— 
Mbdical  Attbkdancb. 

1.  An  employer  is  not  responsible  for  injaries 
to  an  employd  resulting  from  the  use  of  a  de- 
fective stirrup  strap  furnished  the  employ^, 
where  the  foreman  tested  it  in  the  presence  of 
the  employ^,  and  the  employ^  was  satisfied, 
attec  the  test,  that  the  strap  was  strong  enough. 

2.  Where  an  employ^  is  injured  by  using  a  de- 
fective stirruji  strap,  his  employer  is  under  no 
legal  obligation  to  furnish  him  medical  at- 
tendance, even  where  be  is  liable  for  the  injuiy. 

Knowlton,  J„  dissenting. 

Bxc^tlona  from  superior  court;  Suffolk 
conntr;  Francis  A.  GasfeUl,  Judge. 

Action  by  Alexander  Davis  against  William 
H.  Forbes  to  recoTer  for  Injuries  received 
Willie  in  the  employ  of  defendant  by  the  break- 
ing ot  a  stirrup  strap  used  on  a  saddle  fur- 
nished by  defendant  to  plaintiff  to  ride  a 
running  horse  In  tbe  coarse  of  his  employ- 
ment. A  verdict  was  directed  for  defend- 
ant, and  plaintiff  excepts.  Affirmed. 

P.  J.  Doberty  and  E.  W.  Hamlen,  for  plain- 
tiff. John  Lowell  and  R.  E.  Forbes,  for  de- 
fendant. 

MORTON,  J.  It  Is  difficult  to  understand 
why  it  was  a  great  deal  safer,  as  the  plain- 
tiff testified  that  it  was,  to  put  the  buckle  in 
the  bole  where  the  strap  broke  than  It  was 
to  put  It  in  the  hole  next  to  it.  But,  assum- 
ing that  ^t  was  as  the  plaintiff  said,  we  think 
that  the  plaintiff  took  the  risk  of  using  the 
strap  as  he  did  in  the  condition  In  which 
it  was.  It  does  not  appear  what  his  age 
was,  except  that  be  was  a  minor.  But  he 
had  been  riding  colts  for  two  years  before 
ihe.  accident,  and,  though  a  boy,  it  Is  fair 
to  assume  that  be  had  become  e^cperienced 
in  matters  pertaining  to  saddles  and  riding 
tackle.  According  to  bis  testimony,  be  no- 
ticed a  bad  place  in  the  strap,  and  told  Mr. 
.  Abbott  that  It  did  not  look  right.  Then,  as 
he  testified.  "Mr.  Abbott  took.U  out  of  his 


band,  got  hold  of  It,  and  pulled  it;  that  he 
then  put  it  on  the  floor,  and  pulled  it  up, 
and  said  It  was  strong  enough  to  hold  him, 
and  that  It  had  got  to  hold  the  plaintiff  tiU 
be  got  a  new  one."  The  plaintiff  further  tes- 
tified "that  he  believed  the  straps  were 
strong  enough  after  Mr.  Abbott  tested  them 
and  told  bim  they  were  strong  enough." 
There  aeema  to  have  been  what  amounted  to 
a  common  examination  of  the  strapa  by  the 
plaintiff  and  Abbott,  and,  though  the  plain- 
tiff relied  to  some  extent,  as  was  natural,  on 
Abbott^s  Judgment,  he  appears  to  have  been 
satisfied  himself,  from  the  test  that  was 
made  In  bis  presence,  that  the  strap  was  suit- 
able for  use,  as  he  proposed  to  use  it,  in  the 
condition  in  which  it  was.  No  complaint 
was  made  that  the  test  was  not  a  reasonable 
one,  and  not  such  as  the  plaintiff's  practical 
experience  commended.  There  is  nothing  to 
show  that  Abbott's  declaration  "that  It  had 
got  to  hold  the  plaintiff  until  he  got  a  new 
one,"  and  "Here  Is  a  pair  of  old  stirrup 
straps  hanging  In  the  case  that  you  will 
have  to  use,"  coerced  the  plaintiff  into  us- 
ing a  strap  which  he  did  not  think  fit,  or  led 
him  to  assume  a  risk  which  be  would  not 
otherwise  have  taken.  On  the  contrary,  he 
testified,  as  already  observed,  "that  be  be- 
lieved the  straps  were  strong  enough  after 
Mr.  Abbott  tested  them  and  told  bim  they 
were  strong  enough,"  and  evidently  used 
them  relying  on  what  bis  own  senses  had 
told  him  concerning  the  test  to  which  they 
were  subjected,  corroborated  as  it  was  by 
Abbott's  statement  that  they  were  strong 
enough.  See  Williams  v.  Churchill,  137  Mass. 
243.  The  fact  that  the  strap  afterwards 
broke  under  a  strain  to  which  it  was  sub- 
jected, has,  of  course,  no  tendency  to  show 
that  the  plaintiff  was  coerced  Into  using  It, 
or  did  not  assume  the  risk. 

The  defendant  was  under  no  legal  obliga- 
tion to  furnish  the  plaintiff  with  medical  at- 
tendance, even  If  he  had  been  liable  for  the 
Injury,  and  the  ruling  that  the  plaintiff  could 
not  recover  under  the  second  count  was, 
therefore,  correct  The  case  of  a  seaman  In- 
jured on  shipboard  is  different 

In  the  view  which  we  have  taken  of  the 
case  it  \b  unnecessary  to  consider  whether 
there  was  any  evidence  of  negligence  on  the 
part  oC  the  defendant.  Exceptions  overrul< 
ed. 

KNOWLTON,  J.  (dissenting).  Because  1 
consider  the  decision  in  this  case  wrong,  as 
an  Invasion  of  the  province  of  the  Jury,  and 
because  the  opinion  seems  to  me  misleading 
In  regard  to  the  principles  applicable  to  cases 
of  this  kind,  I  feel  constrained  to  express  my 
dissent  The  fundamental  questions  upon 
which  the  rights  of  the  parties  depend  in  ac- 
tions for  negligence  are  whether  the  de- 
fendant was  negligent  and  whether  the 
plaintiff  was  in  the  exercise  of  due  care..  lu 
my  opinion,  the  question  whether  the  plain- 
tiff assu^ned  the  rjl^lc  la  oo^y  Important  .as  U 
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bears  upon  one  of  these  two  questions.  It 
does  not  affect  the  fundamental  propositions 
on  which  the  law  of  negligence  rests.  In  Its 
nature  It  Is  rather  a  collateral  Inquiry,  the 
answer  to  which  often  easily  decides  the 
case  In  accordance  with  these  fundamental 
propositions,  without  the  necessity  of  consid- 
ering either  of  them  by  ItseU.  I  do  not  re- 
member ever  having  read  or  heard  any  ex- 
position or  argument  to  show  that  the  doc- 
trine of  the  assumption  of  the  rlak  by  a 
plaintiff  has  changed  the  rule  of  law  that 
one  who  Is  himself  wltbont  fault  and  in  the 
exercise  of  dne  care,  and  who  snfFers  from 
the  negligence  of  another,  may  recover  the 
amount  of  his  damages.  The  maxim,  "Volen- 
ti non  fit  iQjurla,"  la  api^Icable  to  actions 
tor  negligence,  as  It  la  to  other  cases.  The 
doctrine  of  the  assam^itlon  of  tiie  risk  if 
merely  a  formal  statement  of  this  maxim  In 
Its  application  to  concrete  cases.  If  a  plaln- 
tlfl  voluntarily  assumes  a  risk,  and  aftsr^ 
wards  sues  for  an  injury  that  he  has  suffered 
which  was  within  the  risk,  he  cannot  recov- 
er, because  he  encounters  one  or  the  other 
of  two  facta,  either  of  which  Is  fats!  to  his 
claim.  In  such  a  ease  It  would  appear  in  the 
last  analysis,  if  the  truth  were  ascertained, 
cither  that  the  plaintiff  was  negligent,  or 
that  the  defendant  was  not  negligent  In 
erery  case  where  the  evidence  warrants  it,  a 
defendant  has  a  right  to  have  this  test  ap- 
plied. SometiraeB  each  of  the  fundamental 
Questions  In  the  law  of  negligence  would  be 
dUOcnlt  to  answer  upon  the  evidence,  were 
tt  not  easy  to  determine  that  the  plaintiff 
voluntarily  assumed  the  risk.  In  such  a 
case  the  defendant  prevails  without  a  sep- 
arate decision  of  either  of  the  two  questions 
whether  he  was  negligent  m  whether  the 
plaintiff  was  in  the  exercise  of  due  care. 
Such  a  result,  considered  In  refra«nce  to  the 
law  of  negligence.  Is  a  decision  that  the 
plaintiff  has  failed  to  establish  one  or  the 
other  of  the  two  propositions  which  must  be 
established  In  every  siUt  for  negligence  be- 
fore there  can  be  a  recovery.  The  cases  to 
which  Uiese  principles  are  applied  may  bo 
divided  Into  two  classes.  Tbe  first  Is  where 
the  plaintiff,  for  a  valuable  consideration, 
voluntarily  assumes  the  risk  by  virtue  of  a 
contract  which  expressly  or  Impliedly  In- 
cludes the  assumption  of  It,  In  ordinary 
cases,  when  one  contracts  to  enter  a  business 
as  employs  he  voluntarily  agrees,  for  tlw 
wages  to  be  paid  blm,  to  assume  all  the 
open  and  obvious  risks  of  the  business,  "in- 
cluding the  manifest  dangers  attendant  up* 
on  the  use  of  the  ways,  works,  and  ma< 
ehlnery  of  a  permanent  character  that  are 
plainly  Intended  to  be  retained  as  a  part  of 
the  plant  to  which  the  contract  for  service 
related"  This  may  be  called  a  contractual 
assumption  of  risk.  In  regard  to  the  dan- 
gers covered  by  it,  the  employer  owes  the 
employd  no  duty,  and  he  cannot  be  held 
guilty  of  negligence.  The  rights  of  the  par- 
ties depend,  not  necessarily  upuu  thfit  which 


the  employ^  In  tect  understands  and  mpjff- 
dates,  but  upon  that  which  be  ought  to  un- 
derstand and  apinreciate  In  making  such  a 
contract  for  service,  and  upon  that  which  the 
employer  has  a  right  to  suppose  that  be  un- 
derstands and  appreciates.  Murch  y.  Thom- 
as Wilson's  Sons  &  Co..  108  Mass.  406,  47  N. 
B.  Ill;  Ladd  v.  Railroad  Co.*  119  Mass.  412; 
Lovejoy  v.  Railroad  Corp..  12B  Mass.  79; 
Coombs  T.  Railroad  Ga,  15G  Mass.  200.  30  N. 
E.  U40;*0'Maley  v.  Gaslight  Ca.  158  Mass. 
135,  82  N.  B.  U19;  FIsk  v.  Railroad  Co..  158 
Mass.  238,  88  N.  B.  SIO;  Qoodridge  T.  MilU 
Co.,  160  Mass.  284,  36  N.  B.  484;  Booney  v. 
Cordage  Co.,  161  Mass.  168,  86  N.  B.  789; 
Feely  v.  Cordage  Co.,  161  Mas^  420.  87  N.  B. 
868;  Goodes  t.  Railroad  Oo..  162  Mass.  287, 
88  N.  B.  600;  Austin  t.  Railroad  Co.,  1« 
Mass.  282,  41  K.  B.  288;  Content  v.  Railroad 
Co.,  165  Mass.  267,  43  N.  B.  91;  Sweeney  v. 
Bnvelope  Co..  lOl  N.  Y.  520,  6  N.  B.  358;  Ap- 
pel  V.  Railway,  Ul  N.  T.  550,  10  N.  B.  93; 
Hayden  t.  Manufacturing  Co.,  29  Conn.  5-18; 
Tuttle  T.  RaUway.  122  D.  S.  189,  7  Sup.  Ct 
1166.  The  second  class  of  cases  Is  where  an 
employd  has  suffered  from  the  negligent  con- 
duct  of  an  employer  in  reference  to  some 
matter  not  included  In  his  assumption  of 
risks  by  virtue  of  the  contract  under  which 
he  Is  working  at  the  time  of  the  Injury.  As 
to  these  cases  different  considerations  ap- 
ply. The  employer  is  under  an  Implied  con- 
tract or  duty  to  provide  safe  and  proper 
machinery,  tools,  and  appliances  for  ttxe  em- 
ploys. There  Is  often  evidence  on  which  K  Is 
contended  that  he  is  guilty  of  negligence  In 
this  particular.  In  dealing  with  such  a  case, 
upon  the  question  whether  the  plaintiff  Is 
precluded  from  recovery  on  the  ground  that 
he  assumed  tbe  risk,  it  must  be  assumed 
that  the  Jury  properly  might  find  the  defrad> 
ant  guilty  of  negligence.  The  question  Is  to 
be  determined  In  reference  to  the  posslblU- 
ty  of  a  finding  either  way  on  that  point. 
If,  looking  to  the  conduct  of  the  defendant 
alme,  the  finding  ought  to  be  against  him, 
on  what  ground  can  tbe  plaintiff  be  cut  off 
from  his  right  to  damages?  Under  the  law 
of  negligence  it  Is  only  on  the  ground  that 
he  Is  himself  In  fault  through  failure  to  ex- 
ercise proper  care  or  otherwise.  If  the  facta 
relied  on  to  establish  this  defense  are  mere- 
ly that  he  continued  to  work,  knowing  of  the 
defect  which  afterwards  caused  his  Injury, 
and  If  the  defect  Is  so  slight,  viewed  in  ref- 
erence to  the  defendants  doty  to  provide 
for  his  safety,  that  It  Is  Just  a  little  outside 
of  the  line  which  separates  due  care  on  the 
part  of  the  defendant  from  negligence,  the 
question  arises  whether  there  was  such  a 
voluntary  assumption  of  the  risk  on  the 
plaintiff's  part  as  to  put  him  in  the  same 
category  with  the  defendant  in  reference  to 
the  alleged  negligence.  It  Is  the  law  of  Masssr 
ehnsette  that  If  he  knew  and  fully  appr» 
elated  the  risk,  and  continued  to  work  with- 
out any  special  exigency  eonstettinlng  him  so 
to.     111*  expoaure  to  tbe  rhdE  must  be  deem* 
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ed  to  haw  been  Tolantary,  and,  tf  the  condi- 
tion of  tbe  defecUre  part  was  such  that  to 
provide  It;  or  keep  It  for  his  nae,  constitut- 
ed negligence  on  the  part  of  the  defendant, 
who  wad  nnder  an  obligation  to  have  It  safe, 
his  continued  nse  of  It  knowing  and  appre- 
ciating the  danger  from  it,  equally  constitut- 
ed negligence  which  prerents  him  from  re- 
covering. This  rule  bears  rather  hard  upon 
empIoyJ^s,  for,  ex  faypothesl,  the  employer  is 
primarily  in  the  wrong,  and  practically  tbe 
employ^  has  no  alternative  but  to  abandon 
falfl  contract,  and  quit  the  service,  even 
though  that  might  mean  starvation  for  bis 
family.  His  remedy  by  a  suit  upon  his  con- 
tract would  be  costly  and  uncertain,  and  the 
damages  recoverable  would  be  small.  In 
England,  and  In  some  of  the  American  states, 
continuing  to  work  under  such  circumstan- 
ces Is  not  deemed,  as  matter  of  law,  a  vol- 
untary assumption  of  the  risk.  Smith  v. 
Bakef  [1891]  App.  Cas.  825;  Thrussell  v. 
Handyslde,  20  Q.  R  DIv.  350;  Tarmouth  v. 
France,  19  Q.  B.  DIv.  647.  But  the  rule  Is 
established  In  Massachusetts,  and  I  do  not 
desire  to  depart  from  it 

It  must  be  remembered  that  the  rule  is  ap- 
plicable only  when  the  plaintiff  understands 
and  appreciates  the  risk.  Nothing  less  than 
his  full  understanding  and  appreciation  of 
It  can  make  his  exposure  to  the  danger  vol- 
untary, and  charge  him  with  negligence 
whenever  tbe  employer  Is  negligent.  It  Is 
only  when  his  knowledge,  of  the  danger  is 
such  as  to  make  his  conduct  as  culpable  as 
that  of  tbe  employer  that  he  can  be  preclud- 
ed from  recovery  on  this  ground.  The  ques- 
tion oftenest  arises  when  It  Is  difScult  to 
tell  whether  there  was  sufficient  dangM 
properly  to  charge  with  negligence  tbe  em- 
ployer, whose  duty  It  was  to  know  tbat  his 
appliances  were  safe;  and  tf  the  conditions 
are  such  that  the  conduct  of  the  employer  In 
procuring  the  defective  appliance  falls  only 
a  hair's  breadth  below  the  line  of  due  care, 
nothing  less  than  a  full  understanding  of  the 
danger  can  charge  the  employ^  with  negli- 
gence in  using  It  when  it  was  provided  for 
hint  It  will  hardly  be  contended  that  a 
hired  servant  always  works  at  bis  own  risk 
when  he  continues  In  service  after  discov- 
ering tbat  his  employer's  conduct  In  falling 
to  repair  machinery,  or  In  Introducing  un- 
safe machinery,  has  somewhat  Increased  tbe 
perils  of  bis  situation.  So  to  hold  would  al- 
together deprive  tbe  employ^  of  the  benefit 
of  tbe  salutary  provision  of  law  which  makes 
It  the  duty  of  the  employer  to  provide  proper 
tools  and  machinery  with  a  view  to  his  safe- 
ty. It  is  often  consistent  with  due  care  for 
htm  to  continue  tn  tbe  service  when  he  knows 
tbat  the  provision  for  his  safety  Is  not  so 
good  as  it  should  be.  He  may  think  that  the 
danger  Is  not  great  enongh  reasonably  to  re- 
quire him  to  refuse  to  work.  Tbat  full 
knowledge  and  appreciation  of  the  risk  on 
the  part  of  the  plaintiff  Is  essential  to  the 
malDtenanoe  of  this  defense  la  cajwi  <tf  this 


kind  has  repeatedly  been  held,  and  I  am  nol 
aware  tbat  any  different  doctrine  has  been 
enunciated.  Fitzgerald  v.  Paper  Co.,  155 
Mass.  165,  28  N.  K.  464;  Mahoney  v.  Dore, 
155  Mass.  518,  SO  N.  £.  806;  Teuanty  v. 
Manufacturing  Co.,  170  Mass.  823,  40  N.  O. 
654;  Ferren  v.  Ralh'oad  Co.,  143  Mass.  197, 
9  N.  B.  608;  Thomas  v.  Telegraph  Co.,  100 
Mass.  156;  Llnnehan  v.  Sampson,  126  Mass. 
606;  Lawless  v.  Railroad  Co.,  136  Mass.  1; 
Mahoney  v.  Railroad  Co.,  104  Mass.  7S. 
That  the  danger  is  obviirus  is  not  necessarily 
enough  to  defeat  the  plaintiff  on  this  ground, 
although  It  may  warrant  a  finding  by  a 
jury  against  him.  The  danger  may  be  so 
great  and  so  obvious  tbat  in  any  possible 
view  of  the  evidence  the  general  Judgment 
of  common  men  would  at  once  condemn  bis 
conduct  in  continuing  to  work  as  careless. 
In  such  a  case  It  would  be  the  duty  of  tbe 
court  to  order  a  verdict  against  him  on  the 
ground  of  a  want  of  due  care;  but  It  would 
not  necessarily  follow  that  he  voluntarily  as- 
sumed the  risk,  so  as  to  come  within  the 
doctrine,  "VolenU  non  fit  Injuria."  He  might 
have  been  stupid,  or  Inattentive,  and  merely 
careless,  In  not  ascertaining  the  extent  of  the 
danger. 

To  decide  against  a  plaintiff  on  this  ground 
Involves  an  affirmative  finding  of  fact.  The 
negligence  which  is  fatal  to  his  case  Is  not 
merely  an  omission  to  take  proper  precautlona. 
It  Is  positive  negligent  action.  It  Is  a  voluntary 
exposure  to  a  well-understood  danger,  ao  great 
tbat  due  care  requires  blm  to  avoid  it  The 
defendant  must  estabUsh  tbe  plaintiff's  knowl- 
edge and  appreciation  of  the  risk,  and  volun- 
tary assumption  of  It  If  he  would  prevail,  when, 
on  other  grounds,  the  plaintiff's  case  might  be 
decided  In  his  favor.  When  a  fact  Is  to  be 
established  by  evidence,  a  court  can  seldom 
say  as  matter  of  law  tbat  it  is  proved. 
Where  the  plaintiff  has  the  burden  of  proof 
to  show  the  defendant's  negligence  or  his 
own  due  care,  the  questions  of  law  which 
commonly  arise  are  different  There  the 
court  must  determine  as  a  matter  of  law,  In 
the  first  Instance,  whether  any  evidence  has 
been  Introduced  In  support  of  tbe  proposi- 
tions. As  was  Bald  In  Osborne  v.  Ballway, 
21  Q.  B.  DIv.  220,  of  the  discussions  In  Tar- 
mouth  V.  France,  19  Q.  B.  DIv.  47,  and  In 
Thomas  v.  Quartermalne,  18  Q.  B.  DIv.  685, 
"Those  observations  go  far  to  make  It  bard 
for  a  defendant  to  succeed  on  such  a  defense 
ap  that  relied  on  here,  for  It  Is  probable  that 
Jui-ors  would  often  find  for  plaintiffs  on  the 
ground  tbat  they  had  not  full  knowledge  of  tbe 
extent  and  nature  of  the  risk;  but  tbat  can- 
not be  helped."  In  cases  of  contractual  as- 
sumption of  the  risk  It  Is  often  clear  that 
the  plaintiff  has  Introduced  no  ^idence  of 
any  danger  which  was  not  obvious,  and  so 
included  In  his  Implied  contract  whether  he 
actually  understood  It  or  not  But  in  regard  to 
risktt  not  assumed  by  the  plaintiff  In  his  con- 
tract for  service,  resulting  from  conduct  of 
the  defendant  while  tbe  pbUntlff  la  worklnf 
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nnder  hta  contract,  I  thtaik  It  can  seldoco  b* 
•aid  as  a  matter  of  law  tliat  the  employ^ 
ba«  lost  hit  legal  right  to  bold  bis  employer 
for  the  cooaeqaeacea  of  his  negligence  on  the 
ground  of  a  voluntary  asaumptlon  of  the  risk 
by  continuing  to  work,  nnles*  bla  own  con- 
duct is  such  that,  viewed  Independently,  it. 
furnishes  no  evidence  of  his  doe  care. 

In  the  present  case  it  cannot  be  contended 
that  there  was  a  contractual  assumption  by 
the  plaintiff  of  the  risk  of  iQjnry  from  the 
use  of  an  uiwafe  and  ,  Improper  stimip  strap. 
No  such  risk  was  obvious  when  he  entered 
the  defendant's  service.  On  the  contrary, 
the  defendant,  by  his  contract.  Impliedly 
agreed  to  furnish  safe  and  proper  straps. 
There  was  no  new  contract  nor  any  new 
consideration  for  a  contract  when  the  plain- 
tiff obeyed  the  order  of  Abbott  to  ose  the 
Strap  which  broke.  The  rights  and  obliga- 
tions of  both  parties  created  by  the  contract 
of  hiring  remained  unchanged.  It  may  be 
that  a  Jury  would  have  found  that  the  plain- 
tiff was  careless  In  consenting  to  use  the 
strap;  but  certainly  the  court  cannot  say 
so  as  a  matter  of  law,  and  the  opinion  docs 
not  put  the  decision  on  that  ground.  The 
ground  of  the  decision  Is  that  the  plaintiff 
assumed  the  risk.  The  op]nl<H)  Implies  chat 
It  may  be  doubtful  whether  the  defendant 
was  negligent,  although  there  can  be  no 
doubt  of  his  duty  to  furnish  safe  and  prop- 
er straps.  If  the  Jury  found  that  the  de- 
fendant was  primarily  responsible  for  the 
injury,— as  the  opinion  assumes  that  they 
might  find,— the  plaintiff  Is  cut  off  from  re- 
covery by  a  holding  of  the  court,  as  matter 
of  law,  that  his  relation  to  the  risk  by  rea- 
son of  his  consenting  to  nse  the  strap  un- 
der orders  was  such  as  necessarily  to  make 
him  guilty  of  negligence.  This  seems  to  me 
to  leave  out  of  consideration  the  facts  that 
the  defendant  was  under  a  legal  obligation 
to  know  that  the  strap  was  safe,  while  the 
plaintiff  was  under  no  such  obligatlou,  and 
that  the  plalDtilf  might  rely  to  some  extent 
upon  the  probable  performance  of  duty  by 
bis  employer,  and  upon  the  Implied  repre- 
tfentatlon  of  his  employer,  as  weU  as  the  ex- 
press representations  of  Abbott,  the  fore- 
man, that  the  strap  was  sufficiently  strong. 
I  think  that  there  was  evidence  for  the 
Jnry  npoo  this  point,  but  that  the  court  could 
not  properly  say  as  matter  of  law  that  the 
proposition  was  established.  Dealing  with  It 
«s  a  matter  of  fact,.!  think  the  weight  of 
the  evidence  was  that  he  did  not  fully  uuder- 
stand  and  appreciate  the  risk.  He  was  un- 
iloiibtedly  influenced  by  the  statements  and 
reprcsentatioDs  of  AbbotL  He  knew  the 
strap  was  defective,  but  he  did  not  know 
bow  strong  It  was.  No  one  con  accurately 
estimate  the  strength  of  a  piece  of  old  leath- 
«r  from  the  appearance  of  It  He  saw  Ab- 
tjott  pull  upon  It,  but  he  did  not  know  how 
much  force  was  applied  In  pulling.  Prob- 
ably be  thought  It  was  stronger  than  It  prov- 
-«d  to  b&   If  the  strap  waa  only  Just  bad 


enough  to  m^e  the  doCeadant  UaMa  tet  jheg- 
llgQDce  Id  furnishing  it.  I  do  not  think  It  fol- 
lows .  as  a  matter  of  law  that  the  plalntUf 
was  negligent  In  not  refusing  to  use  It  I 
think  the  questions  at  Issue  were  questlou 
of  fact  for  the  consideration  »f  the  Jury  un- 
der proper  Instructions.  Bzcept  la  cases  of 
contractual  assumption  of  the.  risk,  I  think 
there  Is  great  danger  of  Improper  luterf^ 
ence  with  the  right  of  the- plaintiff  to  a  trial 
by  Jury  upon  questions  of  fact  In'  holding  aa 
matter  of  law,  even  when  the  defendant 
might  be  found  to  be  negligent  and  even 
when  it  does  not  ^pear  on  other  grounds 
that  the  plaintiff  has  failed  to  show  his  own 
due  care,  that  the  platptiff  has  lost  his  right 
to  reco'^er  by  a  voluntary  assumption  of  the 
risk.  I  hope  that  this  fashionable  modem 
doctrine  will  not  lead  to  a-  departure  from 
the  sound  principles  on  whleb  tlie  law  of 
negUsence  r^ta. 


astv.r.  ax> 

PEOFIiB  T.  OABBONl. 

<OoDrt  oC  Appeals  of  New  York.  Jmw  24, 

1808.) 

HoMTtHca — BTiDBNOB—llaw  Trial 

One  (X  was  indicted  for  murder.  On  bis 
trial  It  appeared  that  he  was  seen  iiursuiDg  the 
deceased,  and  atriking  turn  with  his  fisu,  aud 
thnt  the  deceased,  who  died  from  the  effects  of 
a  stab  in  the  abdomen,  declared  that  O.  stabbed 
htm;  but  no  weapon  waa  found  in  C.*s  poaaes- 
sbn.  and  the  only  weapon  found  near  the  scene 
of  the  crime,  a  small  penknife,  was  shown  by 
the  people's  witnesses  to  be  incapable  of  in- 
flicting the  fatal  wound.  A  wltncM  also  testi- 
fied that  he  bad  seen  one  A.  0.  itab  tbe  deccav 
ed  with  a  stiletto,  aa  he  ran.  G.  was  convict- 
ed. On  an  appeal  from  the  judgment  of  con- 
viction, the  court  of  appeals  was  informed  by 
tbe  district  attorn^  that  A.  C  had  been  tried' 
and  convicted  of  murder  In  the  second  degree, 
for  killing  the  deceased.  Btld,  that  in  view  of 
this  circumRtence,  and  the  Inconclaslveness  of 
tbe  testimony  on  defendant's  trial,  a  new  trial 
ahoold  be  awarded,  nnder  C9ode  Ct.  Proe.  I  S28. 

Appeal  from  anpreme  court  trial  term. 
New  Tork  county. 

Angelo  Oarbone  was  convicted  of  mnrder 
In  the  first  degree,  and  appeals.  Reversed. 

Hal  Bell  and  Ambrose  H.  Purdy,  for  ap- 
pellant James  D.  UcClelland,  tor  tho  Peo- 
ple. 

PER  CUBIAM.  The  defendant  waa  char- 
ged to  the  indictment  with  the  crime  of  mur- 
der In  the  first  degree,  committed  upon  one 
Natele  Brogno,  In  the  evening  of  September 
12,  1897.  In  the  city  of  New  York.  Upon  his 
arraignment  he  pleaded  not  guilty.  A  trial 
being  had,  he  .was  found  guilty,  as  charged 
In  the  Indictment  upon  the  verdifrt  of  a 
Jury.  The  evidence  adduced  by  the  people 
sbowed  that,  upon  the  evening  In  question, 
the  defendant  was  first  seen  pursuing  the 
deceased  upon  Leonard  street  in  tbe  direc- 
tion of  Center  street.  He  was  seen  to  strike 
at  the  deceased  with  his  fist  and  tbe  latter 
fell  to  the  ground  upon  bis  faca.  The  de- 
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fendant  thra  Jnmjwd  upon  bis  back  wltb  hla 
feet,  and,  bending  dowB,  again  struck  falm 
several  times  wltb  bis  cleucbed  band. 
Several  police  oflBcers  came  vp,  and  tbe  de- 
fendant vas  seised.  Tbe  deceased,  being 
raised  from  tbe  ground,  was  seen  to  bave 
been  stabbed  In  tbe  abdomen,  and  to  bave 
been  cnt  upon  one  of  bis  wrists.  He  died 
within  a  very  few  minutes  after  tbe  occur- 
rence. Prior  to  bis  death,  upon  being  ask- 
e^  In  the  presence  of  the  defendant,  if  be 
was  the  man  wbo  stabbed  falm,  ,tbe  deceased 
answered,  "Yes."  When  further  asked  what 
the  defendant  bad  stabbed  bim  for,  he  bad 
already  become  unconscious,  and  was  un- 
able  to  answer.  The  defendant  was  search- 
ed, but  no  weapon  was  found  upon  blm. 
Some  time  afterwards,  however,  a  small 
penknife,  with  an  open  blade,  was  found 
at  or  near  the  spot  where  the  deceased  bad 
fallen.  After  tbe  deceased  bad  stated  that 
It  was  tbe  defendant  wbo  had  stabbed  him, 
the  latter  was  asked  why  be  bad  done  so, 
and  he  rolled,  denying  tbe  stabbing,  and 
denying  that  be  had  any  knife.  Tbe  exam- 
ination of  tbe  body  of  tlie  deceased,  made 
by  tbe  ambulance  sm^eou  and  by  the  cor- 
oner's physician,  who  made  the  autopsy, 
showed  the  »iBtence  of  two  Incised  woundis, 
one  upon  the  forearm,  and  the  oth«  In  the 
abdomen,  the  latter  of  which  was  the  cause 
of  the  death.  On  the  part  of  the  defense, 
a  nephew  of  tbe  defendant,  a  boy  12  years 
of  age,  testified  that,  upon  the  evenii^  in 
question,  be  saw  his  uncle  fighting  with  the 
deceased,  and  using  his  fists;  that  the  latter 
ran  away;  and  that,  while  he  was  so  run- 
ning, one  Alexander  Olarmello  came  up  with 
a  knife  In  bis  band,  appearing  to  be  a  stUet- 
to  of  six  or  seven  inches  In  length,  and, 
while  the  deceased  was  looking  back  over 
his  shoulder,  struck  at  him  twice  with  tbe 
wei^n.  The  witness  said  that  Olarmdlo 
then  put  the  weapon  in  bis  po<d»t,  and  walk- 
ed away,  and  that  the  deceased,  after  run- 
ning some  200  or  800  feet  f nrthra,  with  the 
defendant  In  pursuit,  fell  down,  ^e  cor- 
tmer'B  pb^dan,  upon  being  recalled  on  be- 
half of  the  def^ise,  testified,  upon  being 
shown  tbe  knifto  which  was  picked  up  at  or 
near  the  place  where  the  deceased  fell,  that 
it  was  absolutely  impossible  for  it  to  have 
caused  the  wound  In  the  abdomen;  that  It 
was  too  short  The  district  attorney  states 
in  his  brief,  and  it  was  admitted  by  him  In 
open  court,  with  commendable  fairness,  to 
be  the  fact,  that,  since  the  trial  and  convic- 
tion of  tbe  defendant,  Alexander  Olarmello 
was  Indicted  and  arrested  for  the  killing  of 
tbe  deceased,  and  has  been  tried  and  con- 
victed of  murder  In  tbe  second  degree  upon 
tbe  charge,  and  has  been  sentenced  to  Im- 
prisonment for  life. 

We  are  satisfied  that  this  Is  a  case  where 
justice  requires  a  new  trial,  and  that  we 
should  exercise  tbe  power  conferred  upon 
us  for  that  purpose  by  section  S28  of  the 
Code  of  Criminal  Procedure;   While  the  pe- 


culiar idtuatlon  irtitcb  is  presented  moves 
us  to  exercise  this  power,  we  aiao  think  that 
the  case  of  the  people  cannot  be  said  to  bave 
demonstrated  the  tact  of  the  killing  of  the 
deceased  by  the  defendant  beyond  a  reason- 
able doubt  That  fact  and  the  fact  of  the- 
death  of  tbe  person  alleged  to  have  been 
killed  are  essential  to  be  established  by  the 
people  upon  such  an  Issue,— the  latter  by  di- 
rect proof,  and  the  former  beyond  a  reason- 
able doubt  Pol  Code,  I  181.  None  of  the 
witnesses  for  the  people  saw  a  knife  or  any 
weapcm  In  the  bands  of  the  defendant  and 
none  was  found  as  the  result  of  a  bearch 
upon  his  person;  while  the  small  knife 
which  was  found  upon  the  spot  could  not 
possibly  have  Indicted  the  wound,  accordh^ 
to  the  testimony  of  the  people's  witness,  tbe 
coroner's  phyiddan,  -vho  performed  the  au- 
topsy. There  was  notiiing  lb  the  evidence 
adduced  on  behalf  of  the  prosecution,  show- 
ing what  had  occurred  prior  to  tbe  moment 
when  the  deceased  was  seen  running  In 
Leonard  street  pursued  by  the  defendant; 
and  while,  from  tbe  -statement  of  the  de- 
ceased and  the  other  circumstances,  an  In- 
ference "WRa  possible  that  he  bad  come  to 
his  death  by  a  wound  intentionally  Inflicted 
by  the  defendant,  yet  the  evidence  Is  not  of 
such  a  nature  as  to  preclude  us  from  hold- 
ing that  it  was  lacking  In  conclusiveness. 
Therefore,  under  the  circumstances,  and  in 
view  of  the  admission  of  the  district  attor- 
ney, we  think  that  the  case  is  one  for  the 
exerdse  of  our  power  to  order  a  new  trial, 
and  tliat  it  IB  required  in  the  Interest  of 
Justice.  The  judgment  of  conviction  should 
be  reversed,  and  a  new  trial  ordered.  All 
concur,  except  O'BBIBN,  J.,  absent  Judg- 
ment reversed,  etc. 


0J»  N.  T.  S9S> 

PAOBT  et  bL  V.  UELCHER  et  al. 

(Court  of  Appeals  of  New  Xork.   June  21« 
1888.) 

TSTIST  DEID — COHSTROOTIOH — WlLLS. 

1.  One  S.  convered  certain  real  estate  to  a 
trustee  upon  trust  to  pay  the  rents  and  profits 
to  S.'a  wife  daring  her  life,  and  upon  the  death 
of  the  Burvivor  of  8.  and  his  wife  to  convey  the 
land  to  the  children  of  S.  In  fee,— the  issue  of 
any  child  who  should  have  died,  leaving  igsue. 
to  take  the  share  the  parent  would  have  taken 
If  living,— and  in  default  of  issue  of  S.,  living 
at  the  time  of  the  death  of  the  survivor  of  him- 
self and  his  wife,  to  convey  the  land  to  tbe 
heirs  at  law  of  S.  Beld,  that  the  interests  of 
tbe  children  of  S.  were  not  vested,  bat  contin- 
gent, and  upon  the  death  of  one  of  them,  with- 
out issue,  during  the  life  of  the  widow  of  S.,  no 
interest  passed  under  bis  will,  or  descended  to 
his  heirs  at  law. 

2.  By  his  will,  S.  left  certain  personal  prop* 
erty  to  his  wife  for  life,  and  provided  that  on 
her  death  tbe  same  should  belong  to  his  chil- 
dren,—the  d<>BceudaDt8  of  any  deceased  child  to 
talce  the  share  the  parent  would  have  taken  if 
living, — and.  If  no  descendants  of  hia  ahoald 
survive  his  wife,  then  the  property  should  go 
to  his  residuary  legatees,  add,  that  no  inter- 
est in  BBch  iwrsonal  property  passed  under  the 
will  of  a  child  of  S.  who  died  without  isaoe 
during  the  life  of  the  widow. 
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Cross  appeals  from  supreme  court,  appel- 
late dlTlslon,  First  department 

Action  by  Mary  Paget  and  others  against 
Ellen.  S.  Melcher  and  others.  From  an  In- 
terlocutory Judgment  (4&  N.  T.  Supp.  922) 
modifying  the  Judgment  entered  on  the  de- 
cision of  the  special  term,  both  parties  ap- 
peaL  Reversed.  r 

Flamen  B.  Oandler.  for  Mary  Paget  and 
WUllam  Jay.  Wheeler  H.  Peckham,  for  Union 
Trust  Co.  George  Hoadly  and  Ferdinand  R. 
Mlnratb,  for  plaintiffs.  John  A.  Lane,  guard- 
Ian  ad  litem.  George  Zabriskle,  for  defend- 
ant Melcher. 

HAIGHT.  J.  This  action  was  brought  for 
the  partition  of  real  property,  and  for  a  dl- 
Tlston  of  certain  personal  property  which 
Paran  Stevens  had  bequeathed  to  bis  wife 
for  life.  With  reference  to  the  real  estate 
sought  to  be  partitioned,  it  appears  that  it 
was  conveyed  on  the  20th  day  of  April,  1863, 
by  Paran  Stevens  to  Charles  G.  Stevens,  up- 
on the  trust,  however,  that  Charles  was  to 
receive  the  rents  and  profits,  and,  after  pay- 
ing the  taxes  and  repairs,  "to  pay  over  the 
balance  to  Marietta  Stevens,  wife  of  the 
said  Paran  Stevens,  during  her  life,  *  *  * 
and  upon  the  death  of  the  said  Marietta 
Stevens,  during  the  life  of  the  said  Paran 
Stevens,  to  pay  over  the  balance  of  income 
thereof  to  the  said  Paran  during  his  life, 
and  upon  the  death  of  the  survivor  of  said 
Paran  Stevens  and  Marietta  Stevens  to  con- 
vey the  said  lands  and  premises  to  the  chil- 
dren of  said  Paran  Stevens,  in  fee,— the  Issue 
of  any  child  of  said  Paran  who  shall  have 
died,  leaving  Issue  living  at  the  death  of  the 
survivor  of  the  said  Paran  and  Marietta,— to 
take  the  same  sliare  that  the  parent  would 
If  living,  and,  in  default  of  issue  of  the  said 
Paran  living  at  the  time  ot  decease  of  the 
survivor  of  the  said  Paran  and  Marietta, 
then  to  convey  the  same  to  the  heirs  at  law 
of  the  said  Paran  Stevens."  Paran  Stevens 
died  on  the  20th  day  of  April,  1872,  leaving, 
hhn  surviving,  his  widow.  Marietta  Stevens, 
and  three  children,— Ellen  S.  Meicher,  the 
wife  of  John  U  Melcher,  Mary  Flske  Stev- 
ens, who  afterwards  Intermarried  with  Ar- 
thur H.  F.  Paget  and  is  known  in  this  action 
as  Mary  Paget,  and  Henry  Leiden  Stevens, 
who  died  on  the  18th  day  of  July,  1885,  un- 
married and  leaving  no  Issue,  but  leaving  a 
last  will  and  testament,  In  which  he  disposed 
of  all  his  real  and  personal  estate.  Marietta 
Stevens  departed  this  life  on  the  3d  day  of 
April,  1895. 

The  first  question  presented  for  our  de- 
termination is  as  followB:  "Upon  the  death 
of  the  widow  (Marietta  Stevens),  did  the 
devisees  of  the  son  (Henry  Leiden  Stevens) 
take  an  undivided  third  part  of  the  said  real 
property?"  In  answering  this  question,  we 
shall  not  attempt  an  extended  review  of  the 
authorities.  Very  much  has  been  written 
upon  the  subject,  and  we  have  quite  recently. 


In  several  cases,  discussed  the  legal  propo- 
sitions involved.  Townshend  v.  Frommer, 
126  Y.  446,  26  N.  E.  800;  Campbell  v. 
Stokes,  142  N.  T.  23.  36  N.  E.  811;  In  re 
Baer,  147  N.  T.  348,  41  N.  B.  702;  In  re 
Brown.  104  N.  X.  313.  48  N.  E.  537;  In  re 
Young,  145  N.  T.  635,  40  N.  E.  226;  Mc- 
Gillis  V.  McGUUs,  154  N.  X.  632,  49  N.  B.  145; 
Heraee  v.  SUnpson,  154  N.  T.  496.  48  N.  E. 
890.  The  opinion  below,  delivered  by  Rnm- 
sey,  J.,  Is  In  accord  with  our  views,  and  we 
shall  only  supplement  it  with  an  additional 
point. 

The  contention  on  one  side  is  that  under 
the  deed  of  trust  the  clilldren  of  Paran  Ste- 
vens took  a  vested  remainder.  On  the  otho: 
side  It  Is  claimed  that  the  future  estate  was 
contingent  Under  the  Revised  Statutes, 
future  estates  are  either  vested  or  contin- 
gent They  are  vested,  when  there  is  a  per^ 
son  in  being,  who  would  have  an  Immediate 
right  to  the  possession  of  the  lands,  upon 
the  ceasing  of  the  intermediate  or  precedent 
estate.  They  are  contingent,  whilst  the  per- 
son to  whom,  or  the  event  upon  which  they 
are  limited  to  take  effect  remains  uncertain." 
1  Rev.  St  p.  723,  S  13.  If  the  estate  is  vested. 
It  Is  descendible,  devisable,  and  alienable  In 
the  same  manner  as  an  estate  in  possession. 
Id.  p.  725,  S  35.  Upon  referring  to  the  deed. 
It  will  be  observed  that  there  Is  no  provision 
In  which  the  estate  is  granted  to  the  children 
of  Paran  Stevens.  It  only  contains  a  direc- 
tion to  the  trustee  to  convey  the  premises  to 
the  children  or  their  descendants  upon  the 
termination  of  the  lives  of  the  persons  for 
whose  benefit  the  trust  was  created.  Upon 
the  happening  of  that  event  the  trustee  Is 
directed  to  convey  the  premises  to  the  chil- 
dren In  fee;  the  issue  of  any  child  who  shall 
have  died  leaving  Issue  at  the  death  of  the 
survivor  of  Paran  and  Marietta  to  take  the 
same  share  the  parent  would  If  living.  Had 
the  provisions  of  the  deed  stopped  at  this 
point  there  might  possibly  be  fomid  some 
ground  for  the  contention  that  a  vested^  re- 
mainder was  intended,  notwithstanding  the 
absence  of  a  provision  expressly  granting  the 
estate  to  the  children;  but  that  which  fol- 
lows we  regard  as  decisive  against  that  con- 
tention,— "and,  in  default  of  issue  of  the  said 
Paran  living  at  the  time  of  decease  of  the 
survivor  of  the  said  Paran  and  Marietta, 
then  to  convey  the  same  to  the  heirs  at  law 
of  the  said  Paran  Stevens."  Here  we  have 
an  express  provision  in  the  deed  disposing 
of  the  fee  to  the  heirs  at  law  of  Paran  Ste- 
vens 'in  case  none  of  his  children,  or  of  their 
issue,  survive  hhnself  and  his  wife.  If  each 
of  his  children  took  a  vested  remainder  In 
one-third  of  the  real  estate,  as  it  Is  contend- 
ed, then  such  estate  would  have  been  de- 
scendible and  devisable,  and.  upon  the  death 
of  a  child.  It  would  pass  under  his  will,  or, 
in  default  thereof,  descend  to  his  heirs  at 
law.  It  could  not  pass  to  the  heirs  at  law 
of  Paran  Stevens.  We  consequently  con- 
clude that  the  provisions  of  the  deed  direct- 
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lug  the  trustee  to  convey  to  tbe  heirs  at  law 
of  Paron  Stevens  In  case  none  of  his  chil- 
dren or  of  their  Issue  surVive,  of  necessity, 
Indicate  that  It  was  not  intended  that  the 
children  should  take  a  vested  reiQalnder.  It 
follows  that  their  estates  were  contingent; 
Henry  Leiden  having  died  during  tbe  pend- 
ency of  the  trust,  leaving  no  Issue  him  sur- 
■vMDg,  no  Interest  In  the  real  estate  In  ques* 
tlon  passed  under  his  will,  or  descended  to 
bis  heirs  at  law,  and  ni>on  the  death  of  Un. 
Stevens  the  entire  real  estate  passed  to  the 
surrlving  daughters. 

Paran  Stevens  died,  leaving  a  last  will  and 
testament,  which  baa  been  proved  and  ad- 
mitted to  probate.  In  It  he  gave  and  be- 
queathed to  bis  wife,  during  her  natural  life, 
tbe  use  of  a  la^e  quantity  of  personal  prop- 
erty, which  he  specifically  described,  and 
then  provided:  "Upon  tbe  decease  of  my  said 
wife,  tbe  property  by  this  and  tbe  preceding 
clause  devised  shall  belong  to  my  children,— 
the  descendants  of  any  deceased  child  to 
take  the  share  their  parent  would  have  tak- 
en If  living;  and,  If  no  descendants  of  mine 
surrlTe  my  said  wife,  tlien  said  property 
shall  belong,  and  be  d^vered  over  by  my  ex- 
ecutors, to  tbe  same  persons  named  as  resid- 
uary legatees  in  case  of  such  failure  of  de- 
scendants In  the  next  clause  of  this  will,  and 
In  the  same  proportion."  Hie  same  conten- 
tion Is  made  with  reference  to  the  construc- 
tion of  tbis  clause  that  was  made  with  refer- 
ence to  the  provisions  of  the  deed.  The 
question  certified  Is  as  follows:  "Upon  tbe 
death  of  the  widow,  did  the  personal  repre- 
sentatives of  the  son  take  an  undivided  third 
part  of  the  personal  property  bequeathed  by 
the  third  and  fourth  clauses  of  the  will  of 
Paran  Stevens?*  It  is  claimed  that  one- 
third  of  tblB  property  rested  in  Henry  Leiden 
Stevens,  and  that  It,  upon  his  death,  passed 
under  Us  will  to  his  personal  representatives. 
We,  however,  are  of  tbe  opinion  that  tbis 
construction  cannot  be  sustained.  It  It  be- 
longed to  the  children  of  Paran  Stevens,  sub- 
ject only  to  the  life  use  of  tbehr  mother,  or 
If  their  Interest  in  tbe  estate  had  vested,  then 
npon  their  death  It  would  go  to  their  leg- 
atees, or.  In  default  of  a  wlU,  to  their  next 
of  kin.  It  could  not  possibly  go  to  tbe  resid- 
uary legatees  named  in  the  will  of  their 
father.  It  is  therefore  apparent  that  the 
concluding  clause  of  tbe  will  of  tbe  father, 
providing  that.  If  no  descendants  of  his  sur- 
,  Vive  bis  wife,  the  property  shall  belong,  and 
be  delivered  over  by  his  executors,  to  tbe 
persons  named  by  him,  of  necessity  shows 
that  he  did  not  Intend  that  his  children 
should  have  such  a  vested  Interest  In  the 
propertj^  during  the  lifetime  of  his  wife  as 
to  make  it  pass-  under  their  wills,  or  go  to 
their  next  of  kin.  We  therefore  conclude 
that  none  of  this  property  passed  under  the 
will  of  Henry  Leiden  Stevens,  but  that  upon, 
the  death  of  Mrs.  Stevens  it  passed  to  the 
surviving  daughters  of  tbe  testator.  In  equal 
shares.   The  judgment  of  tbe  appellate  di- 


vision, so  far  as  It  reverses  and  modifies  the 

Judgment  of  tbe  special  term,  should  be  re- 
versed, and  that  of  the  special  term  affirmed, 
and  the  questions  certified  answered  In  tbe 
negative,  with  costs  of  tbis  appeal  to  abide 
the  final  award  of  costs  upon  the  application 
for  final  Judgment  herein.  All  concur 
(BABTLBTT,  J..  In  tesulQ.  Judgment  ac- 
cording. 
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LAKE  SHOBE  &  M.  S.  ST.  00.  T. 
ANDREWS. 
(Sapreme  Court  of  Ohio.    Uay  10^  1898.) 

IRJUBT  TO  .EmPLOTB  —  NBOLiaEKCS  OF  MaSTSB  — 
EVIDBNCB. 

In  the  absence  of  direct  evidence  In  Its  snp- 

Krt,  an  all^ation  that  one  snstatawd  faijaries 
.  reason  of  the  negligence  of  the  defendant  is 
not  sustained  by  proof  of  circumstances  from 
which  the  fact  that  his  injuries  were  so  sustain- 
ed is  not  a  mwe  natural  inference  than  any 
other. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Lucas  county. 

Action  by  Andrews,  administrator,  against 
the  Lake  Shore  &  Michigan  Southern  Rall- 
way  Company.  A  Judgment  for  plalntUT 
was  afilrmed,  and  defendant  brings  ernn:. 
Reversed. 

This  is  a  petition  In  error  to  reverse  a  Judg- 
ment of  tbe  circuit  court  affirming  a  Judg- 
ment of  the  court  of  common  pleas  awarding 
damages  to  Andrews,  as  administrator,  tor 
negligently  causing  the  death  of  his  intestate. 
The  substance  of  the  original  petition  of  the 
administrator  is  that  Barton  was  a  tnralce- 
man  In  the  service  of  tbe  company,  and  upon 
the  night  of  his  death  was  head  brakeman 
on  a  freight  train;  that  it  was  his  duty  to  be 
upon  tbe  front  end  of  the  train,  or  In  the  cab. 
and  from  that  position  to  keep  a  constant 
lookout  for  the  rear  end  of  the  train  dur- 
ing tbe  passing  of  a  grade  which  tbe  train 
had  Just  completed;  that  the  night  was  dark 
and  stormy,  and  that  the  olwervation  of  the 
light,  at  the  rear  end  of  the  train,  was  ren- 
dered more  difficult  because,  In  making  up 
the  train,  passenger  cars  of  greater  width 
than  the  freight  cars  had  been  placed  be- 
tween the  locomotive  and  the  caboose;  tiiat 
while,  In  the  discharge  of  his  duty,  he  was 
leaning  out  of  the  gangway  between  the  en- 
gine and  tender,  to  see  the  lights  on  the  side 
of  the  caboose,  bis  head  struck  the  casing 
of  the  bridge  which  the  company  negligently 
maintained  at  a  height  of  eight  or  nine-  feet 
above  the  level  of  the  bridge,  and  so  near  to 
the  train  as  to  be  a  source  of  danger,  of 
which  the  deceased  had  no  knowledge.  The 
answer  admitted  that  tbe  deceased  sustained 
fatal  Injuries  at  the  time  and  place  alleged, 
but  denied  all  allegations  of  negligence,  and 
averred  that  the  injuries  were  sustained  by 
reason  of  the  want  of  care  on  the  part  of  the 
decedent.  Tbe  allegation  that  the  deceased 
was  negligent  was  denied  by  reply.  The 
facts  clearly  established  by  the  evidence  are 
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that  the  bridge  was  in  no  respect  out  of  re- 
pair, but  was  In  tbe  condltloa  In  which  It 
had  been  from  the  time  of  Its  erection,  abont 
eight  years  before.  The  train  on  which  Bar- 
ton was  bead  brakeman  passed  oTer  It  very 
rapidly,  and  while  It  was  passing  he  came  In 
collision  with  the  casing  which  Inclosed  the 
truss,  recelTlng  Injuries  which  were  Imme- 
diately fatal.  The  fact  of  such  collision  was 
shown  by  marks  upon  the  casing  commen- 
cing near  the  end  at  which  the  train  entered 
the  bridge,  and  about  two  feet  from  the  top 
of  the  casing,  the  marks  descending  from 
that  point  to  the  farther  end  of  the  bridge, 
near  wtiicta  the  body  was  found.  Barton 
bad  been  employed  by  the  company  as  brake- 
man  about  six  months  on  this  and  another 
division,  and  had  passed  over  the  bridge 
something  over  20  times.  On  the  night  of 
his  death  the  engineer  and  fireman  saw  him 
standing  in  the  gangway  between  the  loco- 
motive and  tender  shortly  before  they  reach- 
ed the  bridge,  but  he  was  not  seen  by  any 
one  thereafter  until  he  was  found  dead.  The 
casing  was  something  more  than  two  feet 
from  the  train.  At  the  conclusion  of  the 
plaiDtllTs  evidence  the  court  was  requested 
to  direct  a  verdict  for  the  company,  which 
was  denied.  After  a  verdict  In  favor  of  the 
administrator,  the  company  moved  for  a  new 
trial,  on  the  ground,  among  others,  that  the 
verdict  was  not  sustained  by  the  evidence, 
and  was  contrary  to  law,  and  this  motion 
was  ovemiled. 

Potter  A  Smery,  for.  idalntlff  In  error. 
George  B.  Boone  and  J,  K.  Hamilton,  for  de- 
fendant In  error. 

SHAU€K,  J.  <after  stating  the  facts).  It 
is  not  believed  to  be  necessary  to  repeat  here 
the  familiar  roles  of  law  concerning  llablUtr 
for  negllg^ice.  The  case  Is  susc^tiUe  of 
clear  solution  by  the  application  of  one  of 
those  rules  to  the  evidence  In  the  record.  To 
reaeh  at  once  the  point  on  which  our  de- 
ctelon  is  to  be  based.  It  Is  assumed  that  the 
company  was  negligent  In  maintaining  the 
bridge  with  the  casing  so  near  the  train, 
and  that  the  deceased  did  not,  with  knowl- 
edge, acquiesce  in  such  negligence  so  as  to 
defeat  the  action.  The  theory  presented  In 
the  original  petition  and  In  the  argument  of 
counsel  is  that  Barton  was  In  the  discharge 
of  his  duty  to  watch  the  rear  end  of  the 
train  to  see  If  It  had  parted  while  descend- 
ing the  grade,  and  while  so  engaged  was 
leaning  from  the  side  of  the  tender,  look- 
ing for  the  light  on  the  side  of  the  caboose, 
In  the.  rear  of  the  wider  coaches,  and  while 
so  engaged  he  was  killed.  The  theory  is  not 
supported  by  any  evidence  whatever.  Bar- 
ton was  last  seen  aUve  shortly  before  the  lo- 
comotive reached  the  bridge,  when  he  was 
standing  on  the  gangway  or  platform  be- 
tween the  engine  and  tender,  with  his  lan- 
tern on  the  floor  by  bis  side.  After  the  train 
bad  passed  the  bridge  It  was  noticed,  that, 
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while  his  lantern  was  still  there,  he  had 
disappeared.  No  one  saw  him  leaning  over 
the  engine  or  make  any  effort  to  see  the  rear 
of  the  train.  No  other  evidence  in  the  case 
suggests  the  manner  of  his  death  except  the 
marks  on  the  ca^g.  Certainly  an  allega- 
tion of  fact  may  be  established  by  circum- 
stantial evidence,  but  the  circumstances,  to 
have  that  ^ect,  must  be  such  as  to  make 
the  fact  alleged  appear  more  probable  than 
any  other.  The  fact  In  Issue  mast  be  the 
most  natural  Inference  from  the  facts  prov- 
ed. Not  only  did  the  circumstances  here  dis- 
closed fail  to  make  It  appear  that  Barton's 
death  occurred  in  the  manner  alleged,  but 
since  the  point  at  which  his  head  struck  the 
casing  was  certainly  not  more— it  seems  to 
have  been  lees— than  two  feet  above  the  level 
of  the  platform  upoa  which  he  was  standing 
when  last  seen,  the  natural  Inferrace  Is  that 
he  fell  from  the  train.  The  circumstances 
fall  to  show  that  the  death  of  Barton  was 
due  to  the  negligence  alleged  against  the 
company.  A  recovery  upon  such  evidence 
cannot  be  sustained  while  It  is  held  that  the 
employer  Is  not  the  Insurer  of  the  safety  of 
the  employ&  A  verdict  for  the  defendant 
should  have  been  directed  as  requested. 
Judgments  of  the  circuit  court  and  court  of 
common  pleas  reversed. 

(U  Otito  8t.  »7> 

FIRST  NAT.  BANK  OF  PINDLAT  v.  TROUT 
et  al. 

(Supreme  Oonrt  of  Ohio.    April  19,  1888.) 
Feokisbort  Notb— Warbikt  or  Attobnbt— Con- 

TB08IO5  or  JODOHSKT— FaiLDRB  TO  FiLL 

BLANBs-^naismoTtoK. 
A  promissory  note  with  warrant  of  attor- 
ney to  c(»ifeBS  Judgment  thereon  should  be  so 
interpreted  as  to  give  effect  to  the  intention  of 
the  parUes;  and  a  judgment  thmon  confessed 
affauut  the  makers  Is  not  void  for  want  of 
jurisdiction  of  their  persons  If  the  terms  of 
the  warrant  Indicate  an  IntentioD  to  authorise 
it,  notwithstanding  a  failnre  to  fill  blanks  in- 
tended to  be  filled  with  words  giving  fuller  ex- 
pression to  that  Intention, 
^ytlabus  by  the  Coart) 

Errw  to  circuit  court,  Hancock  county. 

The  First  National'  Bank  of  Flndlay 
brought  suit  In  the  court  of  common  pleas 
to  subject  real  estate  of .  3.  S.  Trout,  In 
Hancock  county,  to  the  payment  of  Hens. 
The  Farmers'  National  Bank  filed  cross  peti- 
tion. The  cause  was  appealed  to  the  cir- 
cuit court,  where  It  was  tried  upon  Issues 
Joined  by  the  several  pleadings  of  the  plain- 
tiff in  error  and  Laura  D.  Trout  In  its 
cross  petition  the  plaintiff  in  error  assert- 
ed the  lien  of  two  Judgments  rendered  by 
the  common  pleas  court  of  said  county  In 
its  favor,  and  against  John  S.  Trout  and  one 
L  N.  Smith,  on  the  ISth  day  of  June,  1893, 
each  for  the  sum  of  ¥216  and  costs,  and  of 
another  Judgment  rendered  by  said  court 
In  its  favor,  and  against  J.  8.  Trout,  De- 
cember 18,  18^,  for  $288  and  costs.  Laura 
D.  Trout  asserted  the  lien  <^  a  mortgage  ex- 
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ecnted  to  her  ty  J.  S.  Trout,  September  23, 
1803,  to  secure  the  payment  of  a  promissory 
note  of  that  date,  for  $1,872;  and  she  de- 
nied the  validity  of  the  Judgments  In  favor 
of  the  plaintiff  In  error,  because  they  were 
rendered  without  jurisdiction  of  the  person 
of  J.  S.  Trout  The  only  evidence  offered 
upon  the  trial  was  the  complete  records  of 
the  causes  In  which  the  two  judgments  of 
June  15,  1803,  were  rendered.  From  the 
records  It  appears  that  the  judgments  wei-e 
rendered  upon  confession  by  an  attorney 
acting  upon  warrants  attached  to  the  notes, 
the  following  being  a  copy  of  the  notes  and 
warrants: 

"$200.00.  Flndlay,  O.,  June  11,  1892.  One 
year  after  date,  for  value  received,  I  prom- 
ise to  pay,  to  the  order  of  Will  B.  Heck*  two 
hundred  dollars,  with  Interest  at  the  rate 

of  eight  per  centom  per  annum  at   , 

and  hereby  authorize  any  attorney  at 

law  to  appear  In  any  court  of  record  In  the 
United  States  after  the  above  obligation  be- 
comes dne,  and  waive  the  Issuing  and  serv- 
ice of  process  and  confess  a  judgment 
against  ,  In  favor  of  the  holder  here- 
of, for  the  amount  then  appearing  due,  to- 
gether with  costs  of  suit,  and  thereupon  to 
release  all  errors  and  waive  all  right  of  ap- 
peal. L  N.  Smith.  J.  8.  Tront 
'  "Waiving  demand  and  notice.  Will  E. 
Heck." 

Upon  this  evidence  the  circuit  court  found 
that  the  judgments  were  not  valid  liens  up- 
on the  premises,  and  ordered  dtstrlbntion  of 
the  proceeds  of  sale  to  the  mor^agee. 

J.  A.  &  B.  v.  Bope,.  for  plaintiff  In  error. 
John  Poe,  for  defendants  In  error. 

SHAUCK,  J.  (after  stating  tba  facts).  Up- 
on the  question  presented,  no  consideration 
Is  due  the  suggestion  of  counsel  for  the 
mortgagee  that  judgment  notes  are  dan- 
gerous instruments.  Their  use  In  this  state 
Is  inveterate,  and  it  Is  not  to  be  discontlnaed 
by  violence  to  the  rules  of  Interpretation. 
Does  the  language  nsed  in  these  Instruments 
show  that  the  makers  intended  to  authorize 
an  attorney  to  appear  for  them,  waive  sum- 
mons, and  confess  judgment  against  them, 
and  In  favor  of  the  holder  of  the  note? 
That  the  power  was  to  be  ex^clsed  In  favor 
of  the  holder  of  the  note  could  not  have 
been  made  clearer. 

Notwithstanding  the  use  of  the  singular 
pronoun  In  the  obligatory  part  of  the  in- 
strument, it  is  settled  that  ft  is  the  promise 
of  both  makers,  their  obligation  being  sev- 
eral as  well  as  joint  Wallace  v.  Jewell,  21 
Ohio  St.  163.  No  reason  appears  why  the 
use  of  that  number  should  limit  the  author- 
ity conferred  by  the  warrant  any  more 
than  the  obligation  to  pay.  Nor  does  any 
substantial  defect  in  the  warrant  result 
from  the  omission  to  fill  the  blanks.  By  the 
terms  of  the  Inbtrument,  the  makers  of  the 
note  are  the  donors  of  the  power  which  la 


conferred.  Their  relation  to  the  instrument 
and  the  use  of  the  copulative  conjunction 
sufficiently  Indicated  the  persons  against 
whom  judgment  should  be  rendered.  The 
Instruments  as  executed  express  elUptically 
what  would  have  been  expressed  more  fully 
if  the  blanks  had  been  filled.  The  language 
actually  employed  In  the  power  suggests 
"we"  and  "us"'  as  the  only  words  which 
could,  with  propriety,  be  Inserted  in  the 
blanks.  Sweesey  v.  Kitchen,  80  Pa.  St.  160; 
Packer  v.  Roberts,  140  III  8,  29  N.  E.  668. 
Judgment  of  the  circuit  court  reversed,  and 
judgment  for  plaintiff  in  error. 


(Sg  Oblo  St.  430> 

BlABKOrr  T.  VILLA.GB  OP  MINEBAL 
CITY. 

(Supreme  Court  of  Ohio*   May  10,  1888.) 

Mdnicipai.  Corpora.tio\— Acquisition  or  Land 
— DOKITIOS  FOK  Mancpacturiso  Plani^ 
Validitt  of  Gift. 

1.  A  municipal  corporation  is  without  capaci- 
ty to  ACf^uire  land  by  purciuwe  for  the  purpose 
of  donatmg  the  same  to  a  corporation  or  per- 
son as  an  inducement  to  build  and  operate  man- 
ufacturing plants  within  the  municipality. 

2.  Corporate  funds  paid  out  in  the  attempted 

fiurchase  of  land  for  such  purpose  are  unlawful- 
y  expended,  and  a  deed  purporting  to  convey 
such  umd  is  without  legal  effect. 

8.  And  where,  tor  the  purpose  stated,  a  vil- 
lage has  undertaken  to  purchase  and  acquire  ti- 
tle to  land,  and  to  convey  It  to  a  person  on  con- 
sideration that  he  wUl  build  and  operate  man- 
ufactories within  the  village,  and  afterwards 
brings  its  action  against  such  person  to  set 
aside  the  conveyance  and  obtain  a  reconvey- 
ance of  the  property,  with  poaeeasion  thereof,  a 
court  of  equity  will  not  lend  its  aid  to  either 
party,  but  will  leave  them  where  they  have 
placed  themselves. 
(Syllabus  by  the  Court.) 

Error  to  circuit  court,  Tuscarawas  county. 

Suit  by  the  village  of  Mineral  City  against 
George  J.  Markley.  A  decree  for  defendant 
was  reversed,  and  defradont  brings  error. 
Beversed. 

The  cause  of  the  village  of  Mlnoral  tHty 
against  George  J.  Markley  was  tried  In  the 
circuit  conrt  of  Tuscarawas  county,  on  ap- 
peal from  the  common  pleas;  and  it  is  to 
the  judgment  of  the  clrcnlt  court  that  error 
Is  prosecuted  here  by  Markley.  The  purpose 
of  the  suit  was  to  obtain  a  decree  setting 
aside  a  deed  of  three  acres  of  land,  which 
had  been  made  by  the  village  to  Markley; 
to  require  him  to  reconvey  the  premises  to 
the  village;  and  for  possession  of  the  prop- 
erty. In  Its  petition  the  village  alleged,  In 
substance:  That  on  the  Ist  day  of  March, 
1893,  It  was  seised  of  the  land  In  question. 
That  on  that  day  the  council  attempted  to 
pass  a  resolution  to  convey  the  real  estate  to 
Markley.  That  on  that  day  the  village  may- 
or and  the  clerk  executed  and  delivered  a 
deed  for  the  premises  to  falm,  which  was 
then  delivered  to  the  county  recorder,  and 
recorded.  The  resolution  was  not  properly 
passed.  The  defendant  paid  no  considera- 
tion for  the  land,  but  It  was  attempted  to  be 
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conveyed  to  him  as  a  donation  to  procure 
him  to  conetruct  and  operate  manufactnring 
plants,  in  accordance  with  an  agreement  to 
that  effect  of  that  date,  a  copy  of  which  Is 
attached  to  the  petition.  That  the  defend- 
ant has  violated  his  contract,  In  this:  that  he 
has  not  constructed  and  operated  snch  plants 
as  agreed,  and  has  thus  forfeited  any  rights 
that  be  otherwise  might  have  had.  The 
mayor  and  the  clerk  were  never  legally  au- 
thorized to  convey  the  land.  No  ordinance 
was  passed  giving  such  authority,  nor  were 
any  of  the  necessary  legal  steps  taken  to 
make  such  attempted  conveyance  effective. 
The  agreement  and  alleged  deed  are  Illegal 
and  T<^d,  and  of  no  effect,  and  plaintiff  1b 
entitled  to  a  reconveyance.  Markley's  an- 
swer contained  four  defenses:  The  first  ad- 
mitted the  passage  of  the  resolution,  and  ex- 
ecution, delivery,  and  recording  of  the  deed; 
admitted  the  purpose  of  the  deed;  admitted 
the  making  of  the  agreement  set  up  In  the 
petition;  but  denied  every  other  allegation. 
The  second  averred  actual  possession  of  the 
land  in  defendant  on  and  ever  since  March 
1,  ISQB;  denied  that  the  village  was  ever 
seised  of  the  land,  or  the  owner  of  It;  aver- 
red that  it  took  from  the  heirs  of  one  George 
Lecfaaer,  deceased,  who  were  seised  In  fee 
simple,  a  deed  of  the  land,  and  purchased 
the  same  for  the  sole  purpose  and  with  the 
sole  Intent  of  donating  the  same  to  some  per- 
son, corporation,  or  association,  to  Induce 
them  to  construct  and  operate  manufactur- 
ing plants  within  the  village,  and.  not  for  the 
legitimate  use  of  the  village,  all  of  which 
was  in  violation  of  the  constitution  and  laws 
of  Oblo,  and  was  ultra  vires,  and  the  deed 
to  the  village  la  void  and  of  no  effect  The 
third  averred.  In  terms,  a  compliance  with 
his  contract,  and  alleged  that  before  the 
commencement  of  the  suit,  with  full  knowl- 
edge and  acquiescence  of  the  village,  he  had 
expended  other  large  sums  (in  all,  $88,000) 
in  manufacturing  plants,  and  was  then  oper- 
ating them  within  the  village,  and  that  plain- 
tiff should  be  barred  and  estopped  of  its  ac- 
tion. The  fourth  set  up  that  since  the  c<an- 
mencement  of  the  action  the  heirs  of  George 
Lechner,  deceased  (naming  them),  being  the 
same  persons  from  whom  the  village  oibtaln- 
ed  Its  supposed  title  to  the  land,  have  con- 
veyed to  the  defendant,  by  their  duly-execut- 
ed quitclaim  deeds,  all  tbelr  right,  title,  in- 
terest, and  estate,  legal  and  equitable,  in 
and  to  the  real  estate,  and  that  by  virtue  of 
said  deeds  defendant  Is  the  owner  In  tee  of 
the  real  estate,  and  Is  still  In  the  occupancy 
and  possession  thereof. 

To  the  second,  third,  and  fourth  defenses, 
respectively,  a  demurrer  was  Interposed  and 
sustained.  The  cause  was  then  tried  on  the 
Issues  made  by  the  petition  and  first  de- 
fense, which  resulted  In  a  finding  and  Judg- 
ment as  follows:  "And  the  court,  being  ful- 
ly advised  In  the  premises,  and  on  consider- 
ation whereof,  finds  its  conclusions  of  fact, 
separate  from  its  conclnsioiu  of  law>  to  be 


as  follows:  That  prior  to  the  Ist  day  of 
March,  A.  D.  1S&3,  and  before  and  at  the 
date  of  the  deed  to  the  defendant  for  the 
real  estate  described  in  the  plaintiff's  peti- 
tion, the  plaintiff  had  purchased,  and  then 
held,  said  real  estate,  from  the  heirs  of  one' 
George  Lecbner,  deceased,  who  conveyed 
the  same  to  the  plaintiff,  in  fee  simple,  by 
their  deed  duly  executed  and  delivered; 
that  said  conveyance  to  the  plaintiff  was 
for  a  valuable  consideration;  and  that  said 
purchase  and  conveyance  by  and  to  the 
plaintiff  from  the  said  Lechner's  heirs  were 
made  for  the  sole  purpose  and  with  the 
sole  Intent,  on  the  part  of  the  plaintiff,  to 
donate  said  real  estate  to  some  person,  cor- 
poration, or  association  of  persons,  to  Induce 
the  same  to  build  and  operate  certain  man- 
ufactories within  said  village.  And  the 
court  further  find  that  said  premises  are  de- 
scribed as  follows,  to  wit:  [Here  follows  de- 
scription of  premises.]  And  the  court  fur- 
ther find  that  the  plaintiff  Is  a  muulclpal 
corporation  duly  organized  under  the  laws 
of  Ohio.  And  the  court  further  find  that 
on  said  1st  day  of  March,  1898,  said  village 
of  Mineral  City,  without  authority  of  law 
thereto,  executed  and  delivered  to  the  de- 
fendant an  alleged  deed  of  conveyance  for 
the  aforesaid  premises,  and  that  said  con- 
veyance was  without  lawful  consideration. 
And,  as  conclusions  of  law.  It  is  considered 
by  the  court  that  the  said  pretended  deed  of 
conveyance.  In  the  petition  descrH>ed.  from 
the  said  the  incorporated  village  of  Mineral 
City  to  said  George  J.  Markley,  be,  and  the 
same  Is  hereby,  set  aside,  vacateS,  and  de- 
clared to  be  of  no  force  and  effect,  In  law, 
to  effect  or  convey  the  title  of  said  premises 
to  the  defendant,  and  that  the  title  of  the 
said  plaintiff  to  said  premises  be,  and  the 
same  Is  hereby,  confirmed;  and  It  Is  ordered 
that  a  writ  Issue  to  the  sheriff  of  Tuscara- 
was county  to  put  the  plaintiff  In  possession 
of  said  premises.  And  the  court  further 
consider  that  the  plaintiff  recover  of  the  de- 
fendant its  costs  herein  expended.  To  all 
and  to  each  of  which  conclusions  of  law,  or- 
ders, judgments,  and  decrees,  the  defend- 
ant excepts." 

A.  W.  Patrick  and  Neeley  &  Patrick,  for 
plaintiff  In  error.  B.  8.  Boners,  for  defend- 
ant in  error. 

SPEAE,  O.  J.  (after  stating  the  facts).  The 
pleadings  and  findings  of  fact  present  this 
question;  Had  the  village  power,  by  deed 
of  purchase,  to  legally  acquire  title  to  and 
hold  real  estate,  for  tiie  sole  purpose  and 
with  the  sole  intent  of  donating  the  same 
to  procure  the  construction  and  operation 
of  manufacturing  plants  within  Its  limits? 
Two  sections  of  the  constitution  seem  to 
bear  upon  the  subject.  One  (section  6  of 
article  13)  makes  It  the  duty  of  the  general 
assembly.  In  providing  for  the  organization 
of  municipalities,  to  restrict  their  power  of 


Digitized  by  Google 


80 


61  NOBTHDASTBBN  BSPOBTSR. 


(Oblo. 


contracting  debts  and  loaning  tbelr  CEedlt, 
BO  as  to  prevent  tbe  abuse  of  such  power. 
Tbe  other  (section  6  of  article  ^  expressly 
denies  to  the  assemblr  power  to  authorize 
any  such  corporation  to  become  a  stock- 
holder In  any  jolntHBto<&  company,  cnpora- 
tlon,  or  aasodatlon  whatevo:,  or  to  raise 
money  for,  or  loan  ito  credit  to  or  In  aid 
any  such  company,  corporation,  or  associa- 
tion. And  that  this  Intenllct  applies  as  well 
to  the  case  of  an  Individual  as  to  the  ag- 
gregations named.  Is  without  question.  It 
is  Intended  to  prevent  the  union  of  public 
and  private  capital  In  any  enterprise  what- 
ever. In  considering  the  attitude  of  the 
Tillage  In  this  wntroversy,  we  must  look  at 
the  entire  scheme  that  was  proposed  to  be 
accomplished.  The  first  step  was  to  pay 
out  money  of  the  munlclpaUty  In  the  pur- 
chase of  land.  The  next  was  a  donation  of 
the  land  so  acquired  to  some  one  willing  to 
contract,  and  that  person,  in  turn,  to  con- 
struct and  operate  the  manufacturing  plants 
for  tlie  supposed  benefit  of  the  people.  The 
Tillage  was  not  to  diare  as  a  partner  in  the 
enterprise,  nor  to  loan  Its  credit  for  that 
purpose,  nor  did  It  do  so;  but  it  did  propose, 
by  the  wrongful  use  of  corporate  funds,  to 
make  a  purchase,  Intending  thereafter  to 
make  a  gift  of  the  property  so  to  be  ac- 
quired, both  of  which  things  It  undertook  to 
do.  It  cannot  be  doubted  tliat  the  scheme, 
taken  as  a  whole,  was  clearly  violative  of 
the  spirit  of  the  secttons  of  the  constitution 
cited.  And,  notwithstanding  this,  the  prop- 
osition of  the  village  is  that  a  court  of  equity 
should  aid  it  In  recovering  that  which  it 
has  undertaken  to  acquire  by  a  scheme  for- 
bidden by  law,  and  has  parted  with  In  com- 
pliance with  a  contract  which  it  bad  no 
power  to  make.  It  Is  to  be  borne  in  mind 
that  we  are  dealing  with  tbe  status  and  ca- 
pacity, not  of  a  natural  person,  but  of  a 
corporate  one;  a  mere  creature  of  the  law; 
an  artificial  entity,  which,  having  no  nat- 
ural rights  or  powers,  ■  exlste  and  operates 
only  by  virtue  of  the  law  of  ite  creation. 
And  we  suppose  It  to  be  settled  that  our 
municipalities  have  such  capacities  and  pow- 
ers, and  such  only,  as  are  expressly  grantr 
ed,  and  such  as  may  be  implied  as  essen- 
tial to  carry  into  effect  those  which  are  ex- 
pressly granted,  and  that  doubtful  claims  to 
power  are  resolved  against  the  corporation. 
Cooley,  Const.  Llm.  231,  232;  Mintum  v. 
Lame,  23  How.  435;  City  of  St  Louis  v. 
Bell  Tel.  Co.,  96  Mo.  623,  10  S.  W.  197;  1 
Dili.  Mun.  Corp.  H  89,  457;  2  Dill.  Mun. 
Corp.  B  986;  Ravenna  v.  Pennsylvania  Co., 
45  Ohio  St  118.  12  N.  E.  445.  So  that  the 
question  resolves  Itself  Into  this:  Has  the 
power  been  clearly  granted  to  vUIagea  to  ac- 
cept title  to  land  for  tbe  express  purpose  of 
donating  It  for  the  encouragement  of  local 
Improvements?  If  not  Is  such  power  to  be 
Implied,  as  essential  to  carry  Into  effect  oth- 
er dearly-granted  powers?  Tbe  right  of  a 
mnnlclpallty  to  acquire  proper^,  Is  given  by 


paragraph  34  of  section  16^  Bev.  BL,  In 
these  words:  "To  acquire  by  purchase,  or 
otiierwlse,  and  to  .  hold  real  estate,  or  any 
Interest  therein,  *  *  •  for  the  use  of  the 
corporation,  and  to  sell  or  lease  the  same." 
Here  Is  specific  mention  of  the  pnrpose  for 
which  land  may  be  acquired.  The  control- 
ling idea  la  that  the  property  must  be  for 
the  use  of  the  corpora tldn.  This  idea  of  use 
Implies  power  to  hold.  It  implies,  beyond 
this,  a  jus  dlsponendl,— a  power  to  deal  with 
the  property.  If  such  power  does  not  exist 
then  Its  attempted  acquisition  would  be  an 
idle  performance.  The  two  ideas  are  In- 
separable. If  the  municipality  Is  witbont 
power  to  hold  and  dispose  of  the  proiwrty, 
then,  by  the  same  token.  It  la  without  power 
to  acquire.  And  we  are  necessarily  con- 
fined, In  treating  of  the  pnrpose  of  acquisi- 
tion, to  the  express  purpose,  viz.  "the  use  of 
the  corporation";  for,  applying  the  maxim, 
"Expresslo  nnlns  est  excluslo  alterius,"  all 
other  purposes  are  excluded.  It  would  fol- 
low, therefore,  that  if  the. land  be  for  the 
use  of  the  municipality,  for  some  legitimate 
corporate  purpose,  then  power  is  given,  by 
the  clause  quoted,  to  acquire  It  and  neces- 
sarily power  to  hold  and  dispose  of  It  Bnt 
if  It  be  not  for  the  use  of  tbe  corporation 
(that  is,  for  a  use  to  which  the  corporation 
may  lawfu}ly  devote  it),  then  this  clause 
gives  no  capacity  to  receive,  or  power  to 
hold.  Another  paragraph  of  the  same  sec- 
tion gives  power  to  accept  bequests,  but 
that  Is  not  involved  here,  and,  so  far  as  we 
are  aware,  there  Is  no  general  power  iplven 
to  acquire  real  estate,  except  by  the  para- 
graph quoted.  Not  only,  therefor^  is  there 
no  clear  expression  of  a  pnrpose  to  give 
power  to  acquire  and  bold  real  estate  tos 
speculative  purposes,  but  the  provlsionB  up- 
on the  subject  statotory  and  constitution- 
al, clearly  establish  that  no  such  power  Is 
Intended.  The  chief  function  of  a  munici- 
pality being  to  regulate  local  governmental 
affairs,  because  they  may  be'  dealt  with  bet- 
tor by  the  people  Inter^ited  than  by  a  dis- 
tant central  power,  we  cannot  assume  a 
purpose  to  Invest  such  corporation  with  the 
powers  or  capacities  of  Individuals,  ot  of 
private  ccvporatlons,  for  ol^ecu  not  pertain- 
ing to  municipal  rule,  since  that  would  be  to 
pervert  the  Institution  from  Its  le^^tbnate 
ends,  and  to  require  of  It  duties  which  It  Is 
not  adapted  satisfactorily  to  execute,  and 
which  are  not  necessary  to  enable  It  to  dis- 
charge the  appropriate  functions  and  duties 
of  local  administration.  It  follows  that  no 
such  power  is  to  be  Implied^  as  essential  to 
carry  into  effect  the  power  which  is  in 
terms  given. 

If  we  are  right  In  these  conclnsions,  then 
It  results  that  the  attempted  purchase  by  tbe 
village  from  the  Lechner  heirs  gave  to  the 
municipality  no  title  to  the  land,  either  legal 
or  equitable.  This  being  tbe  situation,  how 
does  it  leave  the  parties?  Markley  Is  In 
possession.   The  attempted  deed  of  tbe  Til- 
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lage  gare  htm  no  tlQe,  but,  on  the  other  hand, 
the  Tillage  has  no  title  to  he  restored.  It  can- 
not prevail  except  through  the  medium  and 
with  the  aid  of  the  illegal  transaction  to 
which  It  was  a  party,  and  hence  it  can  liave 
no  standing  in  a  court  of  equity,  because  It 
asks  affirmatlTe  relief  tinder  clrcamstaoces 
showing  that  it  is  Itself  In  the  wrong.  The 
defendant  is  equally  In  pari  delicto.  The 
court  will  therefore  refuse  aid  to  either,  but 
leare  them  where  by  their  Illegal  acts  they 
have  placed  themselves.  Thomas  v.  Cronise, 
16  Ohio,  54;  State  t.  Buttles,  3  Ohio  St.  309; 
Commissioners  v.  Andrews,  18  Ohio  St.  49; 
Board  of  Edncatlon  t.  Thompson,  33  Ohio 
St.  321;  Eahn  t.  Walton,  46  Ohio  St.  195, 
20  N.  B.  203. 

It  la  insisted  that  Markley,  having  taken  a 
deed  from  the  village.  Is  estopped  to  deny 
the  title  of  fats  grantor.  But  Markley  does 
not  attempt  to  stand  on  that  title.  He  dis- 
tinctly repudiates  it  But,  If  he  did.  the 
contract  which  the  plaintiff  Itself  pleads,  and 
the  finding  of  the  circuit  court,  disclose  fully 
the  illegal  character  of  the  transaction. 

Attention  Is  called  to  section  21,  Rev.  St, 
and  the  proposition  is  advanced  that  the 
attempt  of  the  village  to  convey  to  Markley 
may  be  treated  as  an  illegal  loan  or  deposit 
of  the  property  of  the  village,  which,  by 
this  section,  It  is  authorized  to  recover  bach. 
The  section  cannot  apply.  We  have  already 
found  that  the  land  in  question  was  not  the 
property  of  the  village.  The  spirit,  If  not 
the  letter,  of  this  statute,  was  violated  by  the 
act  of  the  municipal  officers  In  unlawfully 
paying  the  money  of  the  village  to  the  Leeh- 
ner  heirs,  not  in  their  futile  attempt  to  con- 
vey what  the  village  did  not  own.  The  case 
of  the  village  seems  to  rest  upon  the  propo- 
sition that  the  municipality,  while  It  is  not 
bound  by  the  Illegal  acts  of  its  officers,  never- 
theless may  affirm  In  part  what  they  did,  and 
thus  reap  whatever  benefit  may  result  from 
their  acts.  The  proposition  is  not  tenable. 
Its  weakness  lies  in  the  unfounded  assump- 
tion that  the  illegality  of  the  transaction  con- 
sists wholly  In  the  unauthorized  acta  of  the 
agents.  We  have  already  found  that  the 
scheme  could  ttave  no  legal  basis,  because  of 
the  Inherent  Incapacity  of  the  municipality 
to  enter  Into  It  But  it  is  hislsted  that  to  deny 
the  relief  sought  by  the  village  would  be  to 
put  it  in  the  power  of  village  authorities  to 
make  wrongful  use  of  corporate  funds,  and 
then  refuse  relief  to  the  wronged  corporation. 
We  think  not;  at  least,  not  necessarily  so. 
If  the  vendors,  at  the  time  of  the  attempted 
conveyance  to  the  village,  and  the  receipt  by 
them  of  the  alleged  purchase  money,  were 
aware  of  the  purpose  of  the  village  authori- 
ties in  their  attempt  to  acquire  the  property, 
no  reason  is  perceived  why  an  action  may  not 
be  maintained  to  recover  of  them  the  money 
thus  illegally  appropriated;  and,  falling  that 
remedy.  It  Is  not  Impossible  that  the  village 
officers  who  thus  undertook  to  make  unau- 
thorized use  of  the  village  funds  may  be  lia- 


ble. Of  course,  however,  we  do  not  under- 
take to  decide  these  questions.  They  are  not 
Involved  In  this  controversy,  nor  are  the 
proper  parties  before  us.  Judgment  of  the 
circuit  court  reversed,  and  petition  below  dis- 
missed. Beversed. 


(68  Ohio  St.  517) 

CHASE  r.  BRUXDAGE. 
(Snprane  Qbort  of  Ohio.   June  21,  1898.) 

pARTRBRSHtpLlABILITT— DiSSOLDTIOK  OP  BaMKINO 
Ckl-PARTNSK8H1F— CSKTIFICATB  OP  DEPOSIT — B.E- 
NBWAL — FaTMUNT  of  FoBMBKFiaH  DEBT— PbOOF 

OP  Agbkembnt— Notice  or  Dissolutiok. 

1.  A  time  certificate  of  deposit,  Issned,  after 
the  disBoIntioD  of  a  banking  co-partnership,  by 
a  member  who  had  become  the  owner  and  was 
carrying  <m  the  business  of  the  bank,  in  the 
place  of  a  like  certificate  of  the  firm,  is  not  a 
payment  of  the  firm  debt,  unless  the  creditor 
agrees  to  so  receive  it 

2.  Ihe  agreement  need  not  be  express,  but 
may  be  Implied  from  the  circumstances  of  the 
transaction  and  conduct  of  the  parties,  and  no 
higher  degree  or  greater  certainty  of  proof  is 
necessary  to  establish  the  agreement  than  is  or- 
dinarily reqnired  to  prove  any  other  fact  in  civil 
cases.  A  preponderance  of  the  evidence  is  snf- 
ficient. 

3.  The  surrender  of  the  firm  certificate  when 
that  of  the  partner  is  received,  with  knowledge 
that  the  firm  had  been  dissolved,  and  that  pay- 
ment ot  its  liabilities  had  been  assumed  by  the 
partner,  is  evidence  from  wliich  an  agreement 
to  receive  it  In  satisfaction  ot  the  firm  liability 
may  be  inferred,  but  is  not  conclusive. 

4.  It  is  the  province  of  the  jury,  and  not  of 
the  court,  to  determine  whether  there  was  such 
agre«nent.  which  most  be  done  from  all  the 
evidence;  but  error  in  the  failure  to  submit  that 
question  to  the  jcry  by  the  general  charge  of 
the  court,  or  refusal  to  charge,  is  cured  where 
It  is  submitted,  at  the  request  of  a  party,  by 
interrogatories  calling  tor  a  special  finding  of 
the  fact  and  is  deternilned  by  such  special  find- 
ing, returned  by  the  jury,  consistent  with  the 
general  verdict. 

(Syllabus  by  the  Court) 

Brror  to  drcnlt  court.  Morrow  county. 

Action  by  William  Bmndage  against  Reu- 
ben F.  Chase  and  anotber.  A  verdict  tor  de- 
fendant Chase  wae  reversed  by  the  dnmlt 
court  and  defendant  brings  error.  Revers- 
ed. 

Action  against  a  banking  firm  for  money 
left  on  deposit  Defense  by  one  partner  that 
he  withdrew  from  the  firm  under  an  agree- 
ment that  his  co-partner  should  retain  the 
assets  and  pay  the  liabilities,  and  that  there- 
after the  plaintiff,  with  notice  of  the  dissolu- 
tion and  agreement  accepted,  in  satisfaction 
of  hlB  Claim  against  the  firm,  a  time  certif- 
icate of  deposit  at  Interest  from  the  co- 
partner. The  original  action  was  brought  by 
William  Brundage  against  William  G.  Beat- 
ty  and  Reuben  F.  Chase.  late  partners  un- 
der the  firm  name  of  the  Cardlngton  Banking 
Company.  The  petition  contains  three  causes 
of  action,  which  are  as  follows:  "The  plain- 
tiff, for  his  first  cause  of  action,  says  that 
the  defendants  at  the  dates  hereinafter  stat- 
ed were  partners  In  the  banking  business  In 
the  village  of  Cardlngton,  Morrow  county. 
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Ohio,  by  name  and  style  of  Gardingion  Bank- 
ing Company,  with  whom,  while  they  were 
so  engaged  In  the  said  banking  business  by 
said  firm  name,  be  bad  made  deposits,  with, 
and  done  business  with,  as  such  partners, 
prior  to  the  dates  hereinafter  mentioned.  On 
or  about  the  12th  day  of  February,  1890,  at 
the  request  of  the  said  defendants,  he  de- 
posited and  dellTered  to  the  said  defend- 
ants, as  such  partners,  at  their  said  banking 
house,  the  som  of  one  thousand  dollars  in 
cash;  and  he  also  says  that  the  same  has 
not  been  paid,  nor  any  part  thereof,  except 
the  Interest  thereon  to  the  12th  day  of  Feb- 
ruary, 1803,  and  that  there  Is  now  due  to 
him  from  the  said  defendants  on  account 
thereof  the  sum  of  one  thousand  dollars, 
with  Interest  thereon  from  the  12th  day  of 
XTebmary,  1893.  And,  for  a  fnrther  and  sec- 
ond cause  of  action,  plalntUf  says  that  on  or 
about  the  12th  day  of  August,  1890,  he  de- 
llTered to  and  deposited  with  ths  said  de- 
fendants, as  such  partners,  and  as  such  bank- 
ers, at  their  said  banking  house  In  the  said 
Tillage  of  Cardlngton,  the  fnrther  sum  of 
four  hundred  and  seTenty-flTe  dollars  In  cash; 
that  the  same  has  not  been  paid,  nor  any 
part  thereof,  except  the  Interest  thereon  to 
the  12th  of  February,  1893,  and  that  there  Is 
now  due  to  him  from  the  said  defendants  on 
account  thereof  the  sum  of  four  hundred  and 
flOTenty-flTe  dollars,  with  Interest  thereon 
from  the  12th  day  of  February,  1893.  And 
plaintiff,  for  a  further  and  third  cause  of 
action,  says  that  on  the  2d  day  of  June,  1893, 
he  deUrered  to  and  deposited  with  the  said 
defendants,  as  such  partners,  and  at  their 
said  banking  house  In  the  said  Tillage  of 
Cardington,  the  fnrther  sum  of  one  hundred 
dollars  In  cash;  that  the  same  has  not  been 
paid,  nor  any  part  thereof;  and  that  there 
Is  now  due  to  him  from  the  said  defendants 
on  account  thereof  the  sum  of  one  hundred 
dollars,  with  Intwest  thereon  from  the  2d 
day  of  June,  1898.  Plabitlfl  therefore  asks 
judgment  against  the  said  defendants  for 
one  thousand  fire  hundred  and  seventy-fiTe 
dollars,  with  Interest  on  one  thousand  four 
hundred  and  soTenty-flTe  dollars  from  the 
12th  day  of  February,  1893,  and  on  one  hun- 
dred dollars  from  tiie  8d  day  of  June,  1893, 
and  for  costs."  Beatty  made  no  defense. 
Chase  answered.  In  substance,  that  his  con- 
nection with  the  firm  ceased  on  the  Ist  day 
of  September,  1892,  when  he  transferred  bis 
Interest  to  Beatty,  who  assumed  the  payment 
(tf  the  llabllltleB  of  the  firm;  that  the  business 
was  Oiereafter  carried  aa  by  Beatty  In  bis 
own  behalf;  and  that  the  plaintiff,  with 
knowledge  of  these  facts,  on  the  12th  day  of 
February,  1893,  recelTed  and  accepted  in  sat- 
isfaction of  his  claims  against  the  firm,  which 
are  set  op  In  his  first  and  second  causes  of 
action,  certificates  of  deposit  Issued  by  Beat- 
ty>  payable  In  six  months,  and  bearing  inter- 
est until  maturity.  And,  as  to  the  money 
claimed  In  the  third  cauaa  of  action,  be 
arera  that  was  originally  deposited  after 


Beatty  became  the  sole  owner  of  the  bank, 
and  with  notice  that  Chase  was  not  then  a 
member  of  the  firm.  A  verdict  was  returned 
in  Chase's  favor  on  a  trial  of  the  issues  join- 
ed by  a  denial  of  the  allegations  of  his  an- 
swer. Judgment  rendered  on  the  verdict  was 
reversed  in  the  circuit  court  for  error  In  the 
charge  to  the  jury,  In  refusing  Instructions 
requested  by  the  plaintiff,  and  In  not  requir- 
ing more  specific  answers  to  Interrogatories 
submitted  to  the  jury.  The  case  Is  brought 
here  to  obtain  a  reversal  of  the  circuit  court, 
and  an  affirmance  of  the  common  pleas.  A 
further  statement  of  the  facts  and  of  the  al- 
leged errors  will  be  found  In  the  opinion. 

nieodore  S.  White  and  Jabea  Dlck^,  for 
plaintiff  In  error.  Olds  ft  Olda,  for  defendant 
In  error. 

WILLIAMS,  J.  (tafter  stating  the  facts). 
It  Is  not  contended  here  that  there  Is  any 
ground  upon  wUdi  Chose  can  be  held  lia- 
ble for  the  money  deposited  by  the  plaintiff 
on  ttie  2d  day  of  June,  18^  The  errors  for 
which  the  judgment  of  the  trial  court  was 
reversed  concern  hto  liability  upon  the  first 
and  second  causes  of  acUon,  for  tbe  money 
deposited  while  be  was  a  partner  In  the  bank. 
It  appears  from  the  record  that  the  banking 
co-partnersh^  between  Bektty  and  Chase 
was  formed  In  1888,  and  continued  until 
September  1*  1882.  when  it  was  dissolved  by 
agreement  under  which  Beatty  took  Its  as- 
sets, and  assumed  the  paj  ^.ent  of  Its  liabili- 
ties. Beatty  thereafter  continued  the  busi- 
ness in  the  name  of  the  Gardtogton  Bank 
until  August  16,  1893,  When  he  failed.  The 
plaintiff  left  on  deposit  with  the  firm  on  the 
12th  day  of  February,  189<X  the  sum  of  fl,- 
000.  and  on  the  12tb  day  of  August;  1800; 
tbe  further  sum  of  $476;  and  upon  these  two 
depodts  hla  first  and  second  causes  of  ac- 
tion are  founded.  For  eadi  of  these  auma 
the  firm  Issued  to  the  plaintiff  at  the  time 
the  numey  was  left  with  It,  a  certificate  of 
deposit  payable  six  months  thereafter,  with  a 
special  rate  of  interest  for  that  period  only. 
These  certificates  were  surrendered  by  tbe 
plaintiff  at  maturity,  when  the  Interest  was 
paid,  and  new  cuies  Issued  to  him,  in  like 
form,  for  another  period  of  six  months;  and 
thereafter  renewals  were  made  in  the  same 
way  every  ^  months  so  long  as  the  firm 
continued  to  exist  Bach  of  Uie  certificates 
bore  tbe  names,  "R.  F.  Chase,  President.** 
and  "Wm.  O.  Beatty,  Cashier,"  printed  at  the 
top,  and  was  signed,  "F.  A.  Bayer,  a  Caab* 
ier."  On  the  27th  day  of  October,  1802,— 
b^ng  In  the  month  following  the  dissolution 
of  the  firm,— the  plaintiff  made  a  new  deposit 
In  the  bank,  of  |126,  and  then  received  a 
certificate  of  deposit  for  the  amount.  In  the 
same  form  as  those  which  bad  been  previ- 
ously Issued  by  the  firm,  except  that  the  name 
of  "Chase,  President,"  was  erased  by  lines  of 
red  ink  drawn  over  It.  After  that,  on  the  12tta 
day  of  February,  1883,  the  plaintiff  surrender- 
ed to  the  bank  the  last  renewal  certificates  Is- 
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sned  to  blm  for  the  $1,000  and  the  $475  while 
Chase  was  connected  with  the  bacli,  received 
the  Interest  then  due  on  them,  and  accepted 
new  certificates  for  corresponding  amounts, 
payable  six  months  from  that  time,  and  bear- 
ing a  like  rate  of  Interest  until  their  ma- 
turity. The  name  of  Chase  did  not  appear 
on  these  last  certificates,  as  president,  or 
otherwise.  The  evidence  tended  to  prove 
that,  when  the  plaintiff  accepted  them,  be 
knew  that  Chase  had  withdrawn  from  tUe 
firm;  that  Beatty  had  assumed  payment  of 
Its  liabilities,  and  was  then  the  sole  owner 
of  the  bank;  and  that  the  plaintiff  bad  made 
Inquiries  ooncemlng  Beatty's  solvency  and  le- 
apoDsIbiUty. 

The  court,  in  its  general  charge,  Instructed 
the  jury,  In  substance,  that  the  agreement 
made  between  the  defendants  on  the  disso- 
lution of  the  firm  would  not  affect  Chase's 
liability  to  the  plaintiff  unless  the  latter  con- 
sented to  the  anangement,  or  acquiesced  In 
It,  but  If,  with  knowledge  of  the  acreement, 
he  surrendered  the  certificates  Issued  to  him 
while  Chase,  was  a  member  of  the  firm,  and 
received  In  place  of  them  certificates  Issued 
by  Beatty,  with  Chase's  name  omitted  there- 
from, calling  for  the  same  or  a  greater  rate 
of  Interest  for  a  specified  time,  that  would 
release  Ghaae.  The  Instruction  requested, 
which  the  court  declined  to  give,  was.  Id  ef- 
fect, that  Chase  would  not  lie  released  from 
liability  unless  the  plaintiff  agreed  to  accept 
the  new  certificates  In  payment  ~of  the  in- 
debtedness of  the  firm,  or  intended,  in  ac- 
cepting them,  to  take  Beatty  for  the  debt, 
and  release  Chase.  The  instruction  request- 
ed Is  In  accordance  with  the  rule  established 
in  this  state,  fn  Merrick  v.  Boury,  4  Ohio 
St  60,  it  is  belA  that  a  note  given  for  a 
precedent  debt  of  the  malcer  will  not  be  re- 
garded as  a  payment  of  the  debt  unless  the 
creditor  agree  to  so  receive  It  And  In  XiCacb 
V.  Church,  IS  Ohio  St  168,  the  same  rule 
was  applied  in  a  case  where,  after  the  disso- 
lution of  a  partnership,  a  note  was  given  for 
a  debt  of  the.  firm  by  one  of  the  partners, 
who  had  agreed  to  pay  Its  liabilities.  It  Is 
a  question  of  fact  for  the  Jury  to  determine, 
In  such  cases,  whether  the  creditor  agreed 
or  Intended  to  receive  the  note  or  other  obli- 
gation of  the  partner  In  payment  In  the 
cases  dted  It  Is  a^d  that  the  agreement  or 
Intention  to  so  receive  It  must  be  clearly 
shown;  but  tha^  we  apprehend*  Is  a  consid- 
eration addressed  to  the  Judgmmt  of  the  Jury, 
rather  than  a  rule  of  evidence.  The  agree- 
ment or  Intention  need  not  be  express,  but 
may  be  Implied  from  the  drcumstauccs  of 
the  transaction  and  conduct  of  the  parties; 
and  no  higher  degree  or  greater  certainty  of 
proof  Is  necessary  to  establish  the  agreement 
than  is  ordinarily  required  to  prove  any  oth- 
er fact  In  civil  cases.  A  preponderance  of  the 
evidence  Is  suflSdent  The  new  certificates 
of  depodt  issued  to  the  plaintiff  after  the  dis- 
solution of  the  banking  firm  were  the  Indi- 
vidual obligations  of  Beatty.  They  imposed 
61  M.E.-8 


no  liability  on  Chase.  And  their  substitution 
for  the  old  ones  then  surrendered,  In  satis- 
faction of  the  firm  debt  and  discharge  of 
Chase  from  liability,  being  In  accordance 
with  the  agreement  of  dissolution,  Beatty's 
Intention  to  thus  pay  the  firm  debt  with  his 
individual  obligation  would  be  sufficiently  ob- 
vious; and  the  plaintiff's  Intention  to  so  re- 
ceive them  might  be  inferfed  from  the  fact 
that  he  surrendered  the  firm  certificates,  and 
accepted,  and  has  since  retained,  the  new 
ones,  knowing  them  to  be  the  individual  ob- 
ligations of  Beatty,  who  was  bound  by  bis 
agreement  with  Chase  to  pay  the  firm  debts. 
The  plahitiff  might  reasonably  understand 
that  In  the  transaction  Beatty  was  acting  In 
pursuance  of  his  agreement  to  pay  the  debts 
of  the  firm,  and  be  willing  to  rely  on  his  In- 
dividual responsibility  in  order  to  secure  the 
continuance  of  the  money  at  Interest  for  a 
definite  future  period.  These  facts,  how- 
ever, are  evidential,  merely;  and  it  was  the 
province  of  the  jury,  and  not  of  the  court  to 
draw  the  proper  inferences,  and  from  them. 
In  connection  with  all  the  evidence  In  the 
case,  determine  whether  there  was  an  agree- 
ment or  Intention  to  aa:ept  the  certificates 
in  payment  of  the  firm  debt 

But,  while  the  court  failed  In  Its  general 
charge  to  properly  submit  this  question  to 
the  Jury,  It  was  so  submitted  upon  the  vrrlt- 
ten  requests  of  the  plaintiff  for  special  find- 
ings. In  pertinent  and  sufflclentiy  certain 
responses  to  these  requests,  the  Jury  found 
and  returned,  in  addition  to  the  general  ver- 
dict, that  when  the  plaintiff  received  the  cer- 
tificates of  deposit  Issued  to  him  after  the 
dissolution  of  the  banking  firm,  he  bad  knowl- 
edge of  Its  dissolution,  and  of  the  agree- 
m&at  between  the  partners  by  which  Beat^ 
was  to  pay  the  indebtedness  of  the  firm,  and 
that  he  then  consented  to  release  Chase,  and 
take  Beatty  alone  for  the  payment  of  his 
debt  against  the  firm,  and  Intended  to  do  so. 
The  special  findings  are  consistent  with  the 
general  verdict  and  cured  the  error  In  the 
general  charge  of  the  court  and  in  Its  re- 
fusal of  the  Instruction  requested.  They  find 
the  essential  facts  which  fix  the  legal  rights 
of  the  parties,  and  cover  the  questions  that 
the  plaintiff  desired  to  have  submitted  to  the 
Jury  by  the  instructions  which  were  refused. 
Tbe  findings  cannot  be  regarded  as  any  the 
less  Impartial  or  decisive  than  U  the  Jury 
had  been  instructed  concerning  the  effect 
they  should  have  on  the  general  verdict  A 
new  trial  with  those  instructions  could  only 
result  In  a  resubmission  of  the  same  ques- 
tions of  fact  to  another  Jury.  And.  though 
that  Jury  might  find  differently.  It  could  only 
do  so  because  It  might  take  a  different  view 
of  the  weight  of  the  evidence.  There  being 
nothing  In  the  record  to  show  that  the  find- 
ings already  made  are  erroneous,  the  plain- 
tiff In  error  Is  entitied  to  the  Judgment  which 
he  recovered  In  the  trial  court  Jndgment  of 
the  circuit  court  reversed,  and  that  of  tbe 
common  pleas  affirmed. 
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(E8  Ohio  St.  410} 

WASTENBY  T.  BCHOIT,  TreOBoreT. 
(Snprone  Cbnrt  of  CMdo.   May  10,  189a) 
Btatdti  or  LmiTATioHS— BrrsoT  ok  Btat»— 
COLLBOriON  ov  Taxks. 

1.  The  rnle  that  statates  of  limitation  do  not 
run  against  the  state  nnlesa  it  is  expressly  so 
proTided  is  applicable  ia  actions  where  the 
state,  tbony h  not  a  party  to  the  record,  is  the 
real  party  m  interest. 

2.  While  actions,  under  section  2859  of  the 
Bevised  Statues,  for  the  collection  of  personal 
taxes,  are  required  to  be  broiigbt  in  the  name 
of  the  county  treasurer,  they  are  prosecuted 
in  the  interest  and  for  the  benefit  of  the  state, 
and  the  plea  of  the  statute  of  limitations  Is  not 
available.  Hartman  v.  Hunter,  46  N.  B.  677. 
66  Ohio  St.  176,  distinguished. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Hamilton  county. 

On  the  ITtb  day  of  July,  1896,  Leo  Schott, 
as  treasurer  of  Hamilton  coun^,  brought 
suit  before  a  magistrate  of  that  county 
against  F.  W.  and  C.  A.  Waateney,  partners 
as  Waateney  Bros.,  to  recover  f224.93,  the 
amount  of  the  personal  taxes  with  which 
the  defendants  were  charged  on  the  tax  du- 
plicate of  that  county  for  the  year  1884. 
The  defendants  pleaded  the  statute  of  11m- 
itfitlotts;  the  taxes  having  been  due,  as 
shown  by  the  duplicate,  for  more  than  six 
years  before  the  commencement  of  the  ac- 
tion. On  the  trial,  as  appears  from  the  bill 
of  exceptions,  the  duplicate  was  the  only 
evidence  offered;  and,  notwithstanding  it 
showed  the  taxes  had  accrued  more  than 
six  years  before  suit  was  brought,  Judg- 
ment was  rendered  In  favor  of  the  plaintiff. 
That  judgment  was  reversed  by  the  court  of 
common  pleas  for  error  of  the  magistrate's 
court  In  disregarding  the  plea  of  the  statute 
of  limitations.  The  judgment  of  the  com- 
mon pleas  was  reversed  by  the  circuit  court, 
where  final  judgment  was  rendered  In  favor 
of  the  treasurer  for  the  full  amount  of  the 
taxes  and  penalty.  Error  Is  prosecuted  here 
to  the  ju^ment  of  the  circuit  court  Af- 
firmed. 

Gustarus  H.  Wald  and  Charles  B.  WIlby, 
for  plaintiffs  In  error.  Bendlga,  Foraker  & 
Dlnsmore,  Cioanty  Sols.,  for  defendant  in  er- 
ror. 

WILUAMS,  J.  (after  stating  the  facts). 
The  original  action  was  brought  under  sec- 
tion 2^  of  the  Bevlsed  Statutes,  which  pro- 
vides that:  "When  any  personal  taxes, 
heretofore  or  hereafter  levied,  shall  stand 
charged  against  any  person,  and  the  same 
shall  not  be  paid  witfaln  the  time  prescribed 
by  law,  for  the  payment  of  such  taxes,  the 
treasurer  of  such  county,  In  addition  to  any 
other  remedy  provided  by  law  for  the  collec- 
tion of  such  personal  taxes,  la  hereby  au- 
thorized and  empowered  to  enforce  the  col- 
lection by  civil  action  In  the  name  of  the 
treasurer  of  such  county  against  such  per- 
son for  the  recovery  of  such  unpaid  taxes; 
*  ♦  ♦  and  the  Judgment  debtor  shall  not 
be  entitled  to  the  benefit  of  the  laws  for  the 


stay  of  execution  or  exemption  of  home- 
stead, or  any  other  property,  from  levy  or 
sale  on  execution  In  the  enforcement  of  any 
such  Judgment."  That  the  cause  of  action 
accrued  more  than  six  years  before  the  com- 
mencement of  the  suit  Is  satisfactorily  es- 
tablished by  the  tax  duplicate,  which  was 
the  only  evidence  Introduced  on  the  trial; 
and  It  is  the  intention  of  the  plalntlffd  In 
error  that  the  action  was  founded  on  a  lia- 
bility created  by  statute,  and  therefore 
barred  under  section  4081  of  the  Revised 
Statutes,  which  limits  the  time  for  the  com- 
mencement of  actions  so  arising  to  six  years 
after  the  cause  of  action  accrues.  On  the 
other  hand.  It  Is  claimed  the  action  was  not 
barred,  because  It  was  one  prosecuted  in 
behalf  of  the  state,  to  enforce  an  obligation 
due  to  the  state,  against  which  the  statute 
does  not  run.  We  'find  nothing  In  the  stat- 
ute creating  the  right  of  action  in  such  eases 
that  fixes  any  limit  of  time  within  T^blch  the 
action  may  be  brought,  or  from  which  It 
may  be  fairly  Inferred  any  limitation  was 
Intended.  On  the  contrary,  some  of  Its  pro- 
visions, and  others  of  our  tax  laws,  afford 
strong  grounds  for  presuming  a  different  leg- 
islative Intention.  The  remedy  for  enforcing 
the  collection  of  personal  taxes  by  distraint 
Is  not  limited  In  point  of  time,  but  may  be 
employed  at  all  times  until  the  taxes  are 
paid.  By  section  2838,  for  all  taxes  char- 
ged against  real  property  the  state  Is  given 
a  lien  upon  It  which  continues  until  the 
taxes,  with  any  penalty  thereon,  shall  be 
paid;  and  by  section  1104  the  additional 
remedy  for  the  enforcement  of  the  Hen  by 
civil  action  Is  provided,  in  language  similar 
to  that  of  section  2859.  These  remedies  by 
suit  are  declared  to  be.  In  both  classes  of 
cases,  in  addition  to  all  other  remedies  for 
the  collection  of  taxes,  and  were  evidentiy 
created  because  It  was  expected  they  would 
prove  more  effectual  In  the  enforcement  of 
their  collection;  and  It  Is  but  a  natural  and 
reasonable  presumption  that  the  additional 
remedies  were  designed  to  be  not  less  com- 
prehensive than  those  In  the  aid  of  which 
they  were  adopted,  and.  like  them,  unaffect- 
ed by  the  lapse  of  time.  The  obligation  of 
the  citizen  to  pay  his  taxes  Is  regarded  as  a 
contlnumg  public  duty,  which  la  discharged 
only  by  their  payment 

It  Is  not  claimed  that  our  statute  of  lim- 
itations is,  m  terms,  made  applicable  to  the 
state;  and  the  rule  Is  universal  that,  in  the 
absence  of  such  provision,  statutes  of  limita- 
tion do  not  run  against  the  state,  for  the 
reason  that  laches  cannot  be  imputed  to  It 
and  Its  rights  cannot  be  prejudiced  by  the 
neglect  of  Its  officers.  The  proper  applica- 
tion of  the  rule.  In  an  action,  is  controlled, 
however,  by  the  nature  of  the  rights  in- 
volved, and  the  real  parties  In  Interest,  rath- 
er than  by  the  form  of  the  action  and  names 
of  the  parties  as  they  appear  on  the  rec- 
ord. When  the  action,  though  brought  in 
the  name  of  the  state.  Is  prosecuted  for  the 
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enforcement  of  acme  private  or  iadlvldnal 
right,  aad  the  state  has  no  substantial  in- 
terest in  the  litigation,  the  plea  of  the  stat- 
ute may  be  Interposed.  On  the  other  hand, 
if  the  state  is  the  real  party  In  Interest  the 
plea  of  the  statute  is  not  available,  though 
the  action  be  not  prosecuted  In  Its  name; 
and  actions  under  section  2869  of  the  Re- 
vised Statutes,  for  the  recovery  of  personal 
taxes,  are,  we  think,  of  that  character,  and 
not  snbject  to  the  bar  of  the  statute,  not- 
withstanding they  are  required  to  be 
brought  In  the  name  of  the  county  treajsuier. 
Revenues  are  essential  to  the  malnt^iance 
of  the  state,  and  the  execution  of  Its  govern- 
mental functions.  Taxation  Is  a  recognized, 
constitutional,  and  lawful  means  of  raising 
such  revenues,  for  most,  If  not  all,  public 
needs;  and  the  courts  will  take  notice  that 
general  taxes  levied  by  the  state  directly, 
or  through  local  agencies  to  which  It  has 
delegated  that  power,  constitute  a  source  of 
revenue  for  use  in  the  due  performance  of 
the  functions  of  the  state  government 
Whether  voluntarily  paid,  or  collected  by 
suit,  they  go  partly  to  the  general  funds  of 
the  state,  for  Its  disbursement  In  the  ad- 
ministration of  public  affairs,  and  are  in 
part  disbursed,  in  the  due  course  of  local  ad- 
ministration, by  officers  exercising  the  dele- 
gated powers  of  the  state,  deemed  necessary 
and  projwr  for  that  purpose.  In  the  latter 
case,  as  well  as  the  former,  the  fund  be- 
longs to  the  state's  revenues,  and  the  dis- 
bursement is  for  the  public  benefit,  although 
local  advantages  may  also  result  Through 
county,  township,  municipal,  and  other  or- 
ganlzaUonB,  they  are  paid  out  In  the  admin- 
istration of  public  Justice,  the  maintenance 
of  the  public  order  and  security,  the  support 
of  the  public  schools,  and  other  purposes  of 
a  public  nature  pertaining  to  the  state  gov- 
ernment Hence,  for  all  such  taxes  levied 
on  real  property  the  Hen  thereon  provided 
by  statute  Is  declared  to  be  In  favor  of  the 
state;  and,  while  It  was  probably  deemed 
impracticable  to  create  a  lien  on  personal 
property  for  the  taxes  laid  against  it  the 
fund  derived  from  them  Is  expended  In  com- 
mon with  that  arising  from  real  estate  taxes, 
and  for  the  same  purposes.  Local  assess- 
ments <those  made  on  abutting  or  contigu- 
ous property  for  local  improvements,  accord- 
ing to  special  benefits  resulting  from  such 
improvements)  may  stand  on  a  different  foot- 
ing. While  these  are  improvements  of  a 
public  nature,  the  assessment  goes  to  the 
contractor  who  furnishes  the  labor  and  ma- 
terial for  their  construction.  The  assess- 
ments may  be  assigned  dlrectiy  to  the  con- 
tractor, In  which  case  their  collection  may 
be  enforced  by  suit  for  his  use.  Provision 
is  also  made  for  placing  them  on  the  tax 
duplicate,  and  for  their  collection  by  the 
county  treasurer.  But  In  whichever  mode 
their  c(^iection  is  sought  the  remedy  Is  in 
fact  for  the  benefit  of  the  contractor,  and 
the  interest  of  the  state  in  them  Is  nominal 


and  remote.  Upon  this  ground,  Hartman  v. 
Hunter.  S6  Ohio  St  175,  46  N.  B.  677.  is  dis- 
tinguished.  Judgment  affirmed. 


(58  Ohio  St  S38) 

FREDERICK  v.  Cm  OF  OOLUMBUS. 
(Saprone  Owt  of  Ohio.   Jnns  2U  1888.) 
NsauoBMOs  ov  Fibs  Dbpahtkbmt^Liabilitt  or 

CiTT, 

A  municipal  corporation  Is  not  in  the  ab- 
sence of  any  statutory  jirovision,  liable  in  dam- 
ages to  one  injured  by  the  negligent  acts  of  its 
fire  department  or  any  of  its  members;  nor  is 
It  Uabfe  for  negligence  in  omitting  to  inform 
the  members  of  its  fire  department  of  defects 
in  the  apparatus  of  the  department,  known  to 
itself,  nor  for  neglecting  to  Instruct  its  fire  de- 
partment in  the  proper  use  and  nanagonent 
of  such  apparatus. 
(SyUabos  by  the  Oonrt) 

Error  to  circuit  court.  Franklin  county. 

Action  by  Ella  Frederi<^  administratrix, 
against  the  dtr  of  Colnmbus.  A  Judgment 
sustaining  a  demurrer  to  fhe  petition  was 
affirmed  by  the  circatt  court,  and  plalntifT 
brings  error.  Affirmed. 

J.  T.  Holmes,  F.  A.  Davis,  and  Oyms  Hnling, 
for  plaintiff  In  error.  Baiter  &  Irving  for  de- 
f eadant  In  errcor. 

MINSHALL.  3.  The  city  of  Columbus  hav- 
ing purchased  a  certain  apparatus  for  the 
extinguishment  of  fires,  called  a  "fire  tower," 
Its  fire  department  was  engaged  on  June 
24,  18&4,  In  a  practice  drill  on  one  of  Its 
principal  streets,  when,  by  the  negligent 
management  of  the  memI>erB  of  the  depart- 
ment it  fell,  and  caused  the  death  of  the 
plaintiff's  husband.  He  was  at  the  time  sit- 
ting In  his  buggy  near  by,  and  was  without 
fault  on  his  part  In  any  vray  contributing  to 
the  result.  Whereupon  his  wife,  having 
been  appointed  his  administratrix,  brought . 
suit  against  the  city  to  recover  damages  for 
the  wrongful  causing  of  his  death.  She  char- 
ged negligence  against  the  members  of  the 
department  In  managing  the  tower;  also, 
that  the  tower  was  defective,  to  the  knowl- 
edge of  the  city,  and  that  It  was  negligent 
In  not  communicating  this  fact  to  the  mem- 
bers of  Its  fire  department;  and  that  the  lat- 
ter were  inexperienced  in  the  use  of  the 
tower;  and  that  the  city  was  negligent  In 
not  having  properly  Instructed  them  In  its 
management  and  use.  The  city  demurred  to 
the  petition.  The  demurrer  was  sustained, 
and  the  petition  dismissed.  On  error,  the 
Judgment  was  affirmed  by  the  circuit  court 

The  record  presents  the  simple  question 
whether  a  municipal  corporation  Is  liable  In 
damages  to  one  injured  by  the  negligent  acts 
of  the  members  of  Its  fire  department  en- 
gaged in  the  use  of  Its  apparatus,  whether 
In  the  extinguishment  of  fires  or  otherwise. 
The  question  has  generally,  If  not  universal- 
ly, been  answered  in  the  negative.  The 
ground  on  which  the  nonliability  of  munic- 
ipal corporations  la  placed  la  such  casea  la 
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that  the  power  conferred  on  them  to  estab- 
lish a  d^artment  for  the  protection  of  the 
property  of  Its  citizens  from  fire  is  of  a  pub- 
flic  or  goremmental  nature,  and  liability  for 
negligence  in  Its  performance  does  not  at- 
tach to  the  municipality,  unless  imposed  by 
statute.  The  nonliability  of  the  city  In  snch 
cases  rests  upon  the  same  reasons  as  does 
that  of  the  sovereign  exercising  like  powers, 
and  they  are  distinguished  from  those  cases 
In  which  powers  are  conferred  on  cities  for 
the  improvement  of  their  own  territory  and 
the  property  of  their  citizens.  "It  is  ob- 
vious," says  Gholson,  J.,  in  Western  College 
of  Homeopathic  Medicine  v.  City  of  Cleve- 
land, 12  Ohio  St  375,  377,  "that  there  is  a 
distinction  between  those  powers  delegated 
to  municipal  corporations  to  preserve  the 
peace  and  protect  person  and  property,  wheth- 
er to  be  exercised  by  legislation  or  the  ap- 
pointment of  proper  officers,  and  those  pow- 
ers and  privileges  which  are  to  be  exer- 
cised for  the  improvement  of  the  territory 
comprised  within  the  limits  of  the  corpora- 
tion, and  its  adaptation  to  the  purposes  of 
residence  and  business.  As  to  the  first,  the 
municipal  corporation  represents  the  state, 
—discharging  the  duties  incumbent  on  the 
state;  as  to  the  second,  the  municipal  cor- 
poration represents  the  pecuniary  and  pro- 
prietary interests  of  Individuals.  As  to  the 
first,  responsibility  for  acts  done  or  omit- 
ted is  governed  by  the  same  rule  of  respon- 
sibility which  applies  to  like  delegation  of 
power;  as  to  the  second,  the  rules  which 
govern  the  responsibility  of  Individuals  are 
properly  applicable."  In  this  case  It  was 
sought  to  make  the  city  of  Cleveland  liable 
for  having  neglected  its  duty  In  not  prevent- 
ing the  destruction  of  the  property  of  the 
plaintiff  by  a  riotous  assemblage  of  per- 
sons. But  In  the  subsequent  case  of  Wheel- 
er V.  City  of  Cincinnati,  19  Ohio  St.  19,  the 
suit  was  for  the  recovery  of  damages  against 
the  city  for  having  neglected  to  make  proper 
provision  for  the  extinguishment  of  fires, 
whereby  the  plaintiffs  property  was  destroy- 
ed. The  court,  however,  hdd  that  the  duty 
of  the  city  in  this  regard  fell  within  the 
category  of  the  public  duties  of  the  city,  and 
that  there  was  no  liability.  Speaking  of  the 
powers  conferred  on  municipal  corporations 
for  the  extinguishment '  of  fires,  the  court 
said:  'The  powers  thus  conferred  are  In 
their  nature  legislative  and  governmental. 
The  extent  and  manner  of  their  exercise, 
within  the  sphere  prescribed  by  statute,  are 
necessarily  to  be  determined  by  the  judg* 
ment  and  discretion  of  the  proper  municipal 
authorities,  and  for  any  defect  In  the  exe- 
cution of  such  powers  the  corporation  can- 
not be  held  liable  to  individuals.  Nor  is  it 
liable  for  a  neglect  of  duty  on  the  part  of  fire 
companies,  or  their  officers,  charged  with  the 
duty  of  extinguishing  fires.  The  power  of 
the  city  over  the  subject  Is  that  of  a  dele- 
gated quasi  sovereignty,  which  excludes  re- 
Bpooslbillty  to  Individuals  for  the  neglect  or 


nonfeasance  of  an  officer  or  agent  charged 
with  the  performance  of  (he  duty." 

That  the  case  Just  noticed  Is  not  in  all  re- 
spects like  the  one  before  us  may  be  admit- 
ted. In  it  the  city  was  charged  with  neglect 
in  not  making  proper  provisions  for  the  ex- 
tinguishment of  fires.  Here  It  Is  charged 
with  neglect  In  the  management  of  an  ap- 
paratus for  the  extinguishment  of  fires.  But 
the  cases  uniformly  hold  that  the  principle 
on  which  municipal  corporations  are  absolved 
from  liability  for  negligence  in  the  manage- 
ment of  their  fire  departments  applies  in  the 
one  case  as  well  as  In  the  other.  In  Hayes 
T.  Olty  of  Oshkosh,  33  Wis.  314,  the  action 
was  for  property  destroyed  by.  a  fire  cansed 
by  negligence  In  working  a  steam  fire  en- 
gine. Dixon,  G.  J.I  in  disposing  of  the  case, 
said:  "The  question  presented  In  this  case 
is  settled  by  authority  as  fully  and  conclu- 
sively as  any  of  a  Judicial  nature  can  ever 
be  said  to  have  liten."  Then,  after  dtlng 
certain  cases  from  Massachusetts,  he  pro- 
ceeds: "The  grounds  of  exemption  from  lia- 
bility, as  stated  in  the  authorities  last  nam- 
ed, are,  that  the  corporation  Is  engaged  In 
the  preformance  of  a  public  service.  In  which 
it  has  no  particular  interest,  and  from  which 
It  derives  no  special  benefit  or  advantage  in 
Its  corporate  capacity,  but  which  it  is  bound 
to  see  performed  In  pursuance  of  a  duty  Im- 
posed by  law  for  the  general  welfare  6t  the 
inhabitants  or  of  the  commnnity;  that  the 
members  of  the  fire  department  although 
appointed  by  the  corporation,  are  not  when 
acting  In  the  discharge  of  their  duties,  serv- 
ants or  agents  In  the  employment  of  the 
city,  for  whose  conduct  the  city  can  be  made 
liable,  but  they  act  rather  as  public  officers 
of  the  city,  charged  with  a  public  service, 
for  whose  negligence  or  misconduct  In  the 
dischai^e  of  official  duty  no  action  will  lie 
against  the  City;  and  hence  the  maxim  re- 
spondeat superior  has  no  application."  The 
decision  in  this  case  is  fully  supported  by 
the  authorities,  and  the  decisions  In  the  other 
states  of  the  Union.  There  Is,  In  fact,  a  re- 
markable unanimity  on  the  subject  DILL 
Mun.  Corp.  S§  876,  974;  Jones,  Neg.  Mun. 
Corp.  §  31;  Shear.  &  R.  Neg.  §  264;  Goddard 
v.  Harpswell  (Me.)  30  Am.  St  Rep.  388, 
note  (8.  c.  24  Atl.  958);  Hill  v.  City  of  Boston, 
122  Mass.  344  (a  leading  case);  and  numer- 
ous other  cases  cited  in  brief  of  counsel,  from 
the  principal  states  of  the  Union.  In  Tlede- 
man  on  Municipal  Corporations  (section  333) 
It  is  stated  that:  "Municipal  corporations 
are  not  liable  for  the  negligence  of  their  fire- 
men—although they  may  be  appointed  and 
removed  by  the  city,  and  the  performance 
of  the  duties  are  wholly  subject  to  Its  control 
—where  a  person  Is  run  over  by  a  hose  car- 
riage on  its  way  to  a  fire;  for  Injunes  caus- 
ed by  the  bursting  of  a  bose;  for  damage  by 
fire  caused  by  the  negligence  of  the  city's 
firemen;  for  neglect  in  cutting  off  water,  by 
which  the  fire  might  have  been  sooner  extin- 
guished; by  the  bursting  of  the  mains;  be- 
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cause  a  hone  Is  frightened  by  steam  from 
an  engine  left  In  the  street;  or  for  any  simi- 
lar lack  of  care  or  skill."  The  cases  In  which 
It  has  been  so  held  In  these  seTentI  mstances 
'are  dteA  in  a  note  to  the  section.  A  cose 
very  much  In  point  here  is  that  of  Thomp- 
son T.  Mayor,  etc.,  of  New  Tork,  S2  N.  Y. 
Snper.  Gt  427,  as  there  the  Injury  tor  which 
the  suit  was  brought  occnrred  while  the  em* 
ployCs  of  the  fire  department  were  engaged 
in  testing  a  certain  apparatus  (L  e.  a  fire 
tower)  prior  to  its  purchase  by  the  city;  and, 
on  the  ground  above  stated,  the  city  was 
held  not  liable.  See,  also,  Edgerly  t.  Con- 
cord, 69  N.  H.  78.  It  is  not  always  a  simple 
matter  to  determine  to  which  class  ot  tbe 
duties  of  a  municipal  corporation'  a  given 
case  belongs.  Okey,  J.,  In  Robinson  t. 
Greenville,  42  Ohio  St  62B.  '3iit  as  observ- 
ed In  Lloyd  v.  Mayor,  etc.,'  of  Olty  of  New 
York,  6  N.  Y.  374:  "When  the  line  Is  as- 
certained. It  Is  not  difficult  to  determine  the 
rlgtate  of  the  parties;  for  the  rules  of  law  are 
clear  and  explicit  which  establish  the  rights, 
ImmcmitleB,  and  liabilities  of  the  city  when 
In  the  exercise  of  each  class  of  powers.  AH 
that  can  be  done,  probably,  with  safety,  is, 
to  determine  -In  each  case,  as  It  arises,  undw 
whtcb  class  It  falls."  This,  however,  has 
been  faBy  determined  by  the  decisions  as  to 
cases  arising  out  of  the  neglect  of  the  fire 
department  of  a  city  or  any  of  Its  members. 
The  duties  violated  are,  in  such  cases  re- 
garded as  governmental  in  character,  and 
no  liability  attaches  to  the  dty  to  com- 
pensate persons  injured  thereby. 

The  charge  that  the  tower  was  defective, 
to  the  knowledge  of  the  city,  and  that  it  was 
negligent  In  not  communicating  this  fact  to 
tbe  members  of  Its  fire  department,  and  that 
tbe  latter  were  Inexperienced  in  the  use  of 
the  tower,  and  that  the  city  was  negligent  In 
not  having  properly  Instructed  them  In  its 
management,  so  clearly  fall  within  omissions 
of  a  governmental  characta  as  to  need  no 
further  notice. 

But  it  is  claimed  that  the  question  of  the 
city's  liability  In  this  case  is  settied  in  this 
state  by  the  case  of  Newark  v.  Frey.  This 
Is  an  unreported  case,  referred  to  by  Okey, 
J.,  In  delivering  the  opinion  In  Robinson  v. 
GreenviUe.  42  Ohio  St.  620,  629.  It  Is  not 
there  referred  to  as  an  authority  supporting 
the  decision  In  that  case,  for  there  the  dty 
was  held  not  liable  to  a  person  Injured  by 
the  discharge  of  a  cannon  in  its  streets  by  an 
assemblage  of  disorderly  persons,  on  the 
ground  that  the  neglect  of  a  city  to  prevent 
such  anemblages  is  simply  the  neglect  of  a 
governmental  duty.  Newark  v.  Frey  was  re- 
ferred to  as  a  case  falling  wlQiin  the  rule  of 
munldpal  UablUty  for  tbe  acts  of  Its  agents^ 
The  act  complained  of  was,  as  In  this  case, 
the  testing  of  an  apparatus  for  the  extin- 
guishment of  fires,  at  which  members  of  the 
dty  council  were  present  There  was  an  ex- 
plosion from  some  very  Inflammable  mate- 
rials used  to  make  a  fire,  which  caused  the 


hijury  complained  of,  abd  the  dty  was  fadd 
liable.  What  coimlderation  was  given  the 
case,  we  do  not  know.  It  is  not  supported 
by  any  of  the  authorities  referred  to,  and  Is 
so  plainly  contrary  to  the  settled  law  upon 
the  subject,  as  shown  by  the  anthonties,  that 
we  do  not  feel  boimd  by  It.  Judgment  af- 
firmed. 


(68  Ohio  St.  G27) 
BENEDICT  T.  PBTBRS  et  aL 
(Supreme  Osnrt  of  Ohio.  June  21,  1898.) 
Chattel  ACortsaob— Oath  or  Mobtoaobb. 
The  statement  under  oath  required  of  the 
mortgagee  under  section  4154,  Rev.  St.,  of  the 
amount  of  his  claim,  and  that  it  is  Just  and  un- 
paid, must  be  made  on  the  mortgage,  and  au- 
thenticated by  the  signature  of  the  officer  ad 
ministering  uie  oath;   and  where  this  is  not 
done  the  mortgage  is  of  no  effect  as  a  lien 
against  a  creditor  of  the  mortgagor,  who  has 
caused  an  execution  to  be  levied  upon  the  prop 
erty. 

(Syllabus  by  the  Court) 

Error  to  circuit  court,  Franklin  county. 

Action  by  David  B.  Peters  and  another 
against  Levi  Benedict  Plaintiffs  had  Judg- 
ment, and  defendant  brings  error.  Reversed. 

D.  T.  Rams^  and  J.  Y.  Lee,  for  plalntiCT  II 
error.  Walter  B.  Pag^  for  defendants  In  er- 
ror. 

MINSHALL.  3.  Levi  Benedict,  having  ob- 
tained a  Judgment  against  Malon  A.  Peters 
before  a  Justice  of  the  peace,  caused  an  execu- 
tion to  issue  and  be  levied  upon  certain  per- 
sonal property  of  the  debtor.  Shortly  after- 
wards David  and  Wilson  Peters  replevlned 
the  property  from  the  constable,  claiming  it 
under  a  certain  chattel  mortgage  that  had 
been  made  to  them  by  the  debtor  to  secure 
an  Indebtedness  to  themselves.  BenecUct 
was  duly  snbstltnted  for  the  constable,  and 
the  case  was  tried  on  an  answer  denying  the 
averments  of  the  petition.  The  finding  was 
for  the  pialntiCF,  and  damages  one  cent  sod 
Judgment  rendered  on  the  verdict  for  the 
plaintiff  after  a  motion  for  a  new  trial  had 
been  made  and  overruled.  A  bill  of  excep- 
tions was  taken,  and  made  a  part  of  the  rec- 
ord, setting  forth  all  the  evidence.  Tbe  only 
question  arising  upon  the  record  is  as  to  the 
validity  of  the  chattel  mortgage  under  which 
the  plaintiffs  claimed  the  property  as  against 
the  levy  made  upon  the  property  by  Benedict 
under  his  Judgment,  the  levy  being  subse- 
quent In  time  to  the  mortgage.  The  mort- 
gage was  regular  In  all  respects,  except  that 
the  statement  thereon  under  oath,  required 
by  section  4154,  Rev.  St,  to  be  made  by  the 
mortgagee,  his  agent  or  attorney,  as  to  the 
amount  of  his  claim,  and  that  it  is  Just  and 
unpaid,  was  not  certified  to  by  the  officer  as 
having  been  administered  by  him;  that  la. 
tals  signature  was  omitted.  From  aught  that 
appeared,  the  affidavit  may  simply  have  been 
written  on  tbe  mortgage,  signed  by  the  mort- 
gagee, with  the  naual  jurat  In  bhink,  ud 
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without  its  harlQS  been  sworn  to  by  him 
before  any  officer.  Evidence  was  offered  and 
received  against  the  objection  of  the  defend- 
ant, and  to  which  he  excepted  at  the  time, 
that  the  oath  had  la  fact  been  made  before 
the  notary,  bat  he  had  Inadvertently  omitted 
to  sign  his  name  to  the  certlflcate.  And  the 
question  now  arises  whether  this  omission 
invalidates  the  mortgage  as  against  a  Judg- 
ment creditor  of  the  mortgagor,  who  has 
levied  on  the  property.  It  Is  well  settled  that. 
If  the  mortgage  is  defective  as  a  lien  against 
third  persons,  it  Is  of  no  avail  against  the 
subsequent  levy  of  an  execution  by  a  creditor, 
without  regard  to  his  knowledge  of  the  lm> 
pro[>erly  filed  mortgage.  Houk  v.  Oondon,  40 
Ohio  St  669.  The  requirement  of  good  faith, 
to  acquire  a  preference  over  it,  applies  only 
to  subsequent  purchasers  and  mortgagees. 
Instrnments  whereby  one  creditor  is  to  ob- 
tain a  lien  upon  the  property  of  a  debtor  as 
against  others  mast  be  construed  strictly  In 
the  observance  of  those  requirements  neces- 
sary to  the  creation  of  the  Hen,  and  particu- 
larly is  this  BO  as  to  those  things  required  as 
notice  to  third  persons  of  the  existence  of  the 
lien.  The  mischief  Intended  to  be  remedied 
by  the  provisions  of  section  4154,  was  the 
giving  of  colorable  mortgages  by  debtors  for 
the  purpose  of  covering  up  their  property  and 
hindering  and  delaying  honest  creditors  in 
the  purault  of  their  legal  remedies  against 
them  The  statement  required  by  this  sec- 
tion to  be  made  under  oath  by.  the  mortgagee 
on  the  mortgage,  as  to  the  amount  of  his 
claim,  and  that  It  is  Just  and  unpaid,  is  vital 
to  the  spirit  of  the  statute  In  the  light  of  the 
mischief  it  was  Intended  to  prevent.  It  sub- 
jects the  conscience  of  the  party  to  the  severe 
test  of  an  oath  as  to  the  amount  and  Justice 
of  his  claim  to  be  secured  by  the  mortgage. 
It  Is,  however,  argued  with  a  good  deal  of 
force  that  if  the  oath  has  been  in  fact  tak- 
en,  the  mischief  will  be  as  effectually  avoided 
as  if  the  fact  were  certified  on  the  mortgage 
by  the  officer  administering  it.  This  would 
certainly  be  so  in  the  cases  where  It  is  shown 
to  have  been  done  by  parol  testimony.  But 
would  this  1^  so  in  all  cases?  Certainly  not 
In  those  cases  where  the  oath  has  not  been 
administered;  and.  as  this  cannot  be  known 
from  the  mortgage  itself,  it  certainly  opens 
the  door  to  the  making  and  filing  of  fraudu- 
lent  mortgages.  Such  mortgages  may  be 
made  and  filed,  and,  while  the  fraud  may  or 
may  not  he  discovered  and  exposed  by  the 
creditors,  It  will  serve,  for  the  time  being, 
or  maybe  for  all  time,  the  fraudulent  purpose 
of  the  parties.  In  such  way  the  creditor  may 
be  hindered  and  delayed  by  the  fraudulent 
practice,  and  no  other  consequences  will  re- 
sult to  the  parties  than  the  exposure  of  their 
fraud,  and  the  loss  of  what  was  to  be  gained 
thereby.  But  where  the  oath  is  In  fact  tak- 
en and  certified  by  the  officer  on  the  mort- 
gage, the  affiant  may.  In  addition  to  the  ex- 
posure of  his  fraud,  be  prosecuted  for  per- 
jury. .  I  am  not  to  be  understood  as  Implying 


that,  where  a  false  oath  has  been  made,  no 
prosecution  for  perjury  could  be  had.  In  the 
absence  of  a  certlflcate  signed  by  the  officer. 
The  point  Is  that,  where  the  fact  may  be 
shown  by  parol,  a  certificate  In  due  form  may 
be  fraudulently  indorsed  on  the  mortgage, 
and  the  taking  of  the  oath  omitted,  for  the 
purpose  of  hindering  and  delaying  creditors, 
with  no  other  consequences  to  the  iwrty  than 
the  exposure  of  hia  fraud.  In  this  view  of 
the  case  we  think  the  court  erred  In  permit- 
ting the  plaintiff  to  show  by  parol  that  the 
oath  had  In  fact  been  taken,  though  there 
was  no  certificate  signed  by  the  officer  ad- 
ministering it  to  that  effect  on  the  mortgage. 
The  mortgage,  as  against  the  Judgment 
creditor  vrho  bad  levied  on  the  property,  was 
of  no  effect  (Houk  v.  Ciondon,  supra),  and 
Judgment  should  have  been  rendered  in  his 
favor.  Creditors  examining  the  records  for 
such  liens,  are  not  required  to  go  beyond  the 
record  for  the  purpose  of  learning  whether 
an  instrument  on  which  there  Is  no  dnly- 
certlfled  sworn  statement  required  by  the 
statute  can  be  shown  to  have  been  properly 
executed  In  this  regard.  All  that  is  required 
to  make  it  a  mortgage  as  against  creditors 
must  appear  upon  the  instrument  filed  as 
such.  It  cannot  be  helped  out  by  parol. 
Hanes  v.  Tiffany,  25  Ohio  St  549;  Blandy  v. 
Benedict,  42  Ohio  St.  295. 

We  do  not  think  that  the  cases  of  Ashley 
V.  Wright,  19  Ohio  St.  291,  and  Stock  Go.  v. 
Weber,  41  Ohio  St  689,  are  <qpposed  to  this 
view.  In  Ashley  v.  Wright  the  Instrument 
showed  on  Its  face  that  the  statement  had 
been  properly  sworn  to.  The  notary  adminis- 
tering the  oath  had  signed  the  certificate,  but 
had  omitted  his  seat  The  court  held  that 
the  attaching  of  the  seal  was  not  necessary, 
the  seal  being  only  required  in  the  authentica- 
tion of  purely  notarial  acts,  aa  In  the  pro- 
testing of  commercial  paper  for  dishonor.  In 
Stock  Co,  V.  Weber  the  statement  was  not 
signed  by  the  mortgagee.  This  the  court 
held  Is  not  necessary  where,  as  in  that  case, 
the  taking  of  the  oath  was  duly  authenti- 
cated by  the  notary.  Quite  a  number  of 
cases  are  cited  where,  in  attachment  pro- 
ceedings, affidavits  on  which  writs  of  at- 
tachment were  Issued,  were  not  authenticat- 
ed by  the  officer  administering  the  oath,  and 
the  omission  was  not  regarded  aa  fatal  to 
the  affidavit,  the  evidence  of  the  fact  being 
supplied  by  parol.  We  do  not  regard  these 
cases  as  of  controlling  effect  here.  An  affi- 
davit in  an  attachment  proceeding  is  given 
for  the  protection  of  the  debtor.  And  If  it 
has  been  In  fact  taken  it  affords  the  same 
protection  to  him  as  If  duly  certified  by  the 
officer  administering  it.  The  Hen  of  the  at- 
tachment does  not  depend  upon  the  sufficiency 
of  the  affidavit,  but  upon  the  taking  of  the 
property  under  the  writ;  and,  If  the  defects 
In  the  affidavit  are  waived  by  the  debtor, 
third  perw>ns  cannot  take  advantage  of  them. 
Nor  is  4he  affidavit  designed  as  notice  to 
tlilrd  .persons  of  the  existence  of  the  Ueu,  that 
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is  accomplielied  by  ttie  wlEiire  of  the  prop- 
erty. For  these  reasons  the  eases  cited,  and 
similar  ones,  are  not  relative  to  the  question 
bere.  The  general  role  Is  that  an  affidavit 
must  appear  on  Its  face  to  hare  been  taken 
before  the  proper  ofDcer,  and  In  compliance 
wlQi  all  legal  requisitions.  Olanq.  Notary's 
Man.  I  32.  A  paper  purporting  to  be  an 
affidavit,  but  not  to  have  been  sworn  to  be- 
fore an  officer,  Is  not  an  affidavit  Morris  v. 
State,  2  Tex.  App.  502;  CantweU  v.  State,  27 
Ind.  906;  Bank  v.  Hlnchcllffe,  4  Ark.  444; 
Olauq.  Notary's  Man.  fi  34.  In  the  latter 
case  the  sufficiency  of  an  affidavit  for  an  ap- 
peal was  presented,  and  the  court  said:  "In 
the  transcript  before  os  the  clerk  has  copied 
a  writing  purporting  to  be  the  affidavit  of 
the  attorney  of  the  appellant,  containing  all 
the  requisites  prescribed  by  law,  except  the 
essential  one  that  the  Individual  purporting 
to  make  the  affidavit  does  not  appear  to  have 
been  sworn,  or  to  have  made  the  affidavit 
before  any  authority  competent  to  take  IL 
It  la  true  that  this  statement  appears  Im- 
mediately  under  the  writing  purporting  to  be 
an  affidavit,  'sworn  to  and  subscribed  in 
open  court  December  22,  1811';  but  this  at- 
testation Is  not  subscribed  or  certified,  either 
by  the  clerk,  the  Judge,  or  the  court,  and 
therefore  it  can  only  be  regarded  as  the  mere 
draft  of  an  affidavit,  never  sworn  to  by  the 
person  by  whom  It  purports  to  have  been 
made;  and  therefore,  as  the  record  shows 
no  affidavit,  as  required  by  law,  the  appeal 
must  be  considered  as  having  been  Illegally 
granted."  And,  the  same  being  true  In  this 
case,  the  mortgage  relied  on  by  the  plaintiffs 
below  must  be  regarded  in  law  as  having  no 
sworn  statement  upon  it,  required  by  statute 
to  make  it  valid  as  against  creditors.  Judg- 
ment of  the  circuit  court  and  of  the  common 
pleas  reversed,  and  cause  remanded  to  the 
latter  court  for  further  proceedings. 


(BS  OIUo  Bt  480) 

COONS  V.  OLIPFORD. 
(Supreme  Court  of  Ohio.    June  7,  1898.) 
Ihi>bpendbht  Notbb— Dife-bkk:tt  Patsss  akd  Dii^ 

VBEBNT  DATBS  OF  EZBOtlTlON— HOKTOAOB  Sb- 
CDEITT  — DiSTBIBUTlOS  OF  PrOCBKDS. 

On  forecloBore  of  a  mortgage  executed  by 
a  principal  debtor  to  his  sureties  for  their  in- 
demnity with  respect  to  independent  notea  pre- 
vlooaty  executed  to  different  payees,  and  hav- 
ing different  dates  of  execution  and  maturity, 
the  payees  of  such  notes  are  ratitled,  by  subro- 
gation, to  participate  in  the  proceeds  of  the 
sale  in  proportion  to  the  sums  respectively  due 
them;  there  bein^  no  priority  of  lien  incident  to 
the  note  of  earlier  matniity. 
(Syllabus  by  the  Court.) 

■Brror  to  circuit  court,  Hancock  county. 
Action  between  Vincent  H.  Coons  and  Isa- 
bella Clifford  to  determine  priority  of  right- 
to  collatera]  security.  From  a  judgment  of 
the  circuit  court  denying  (boons'  claim  to  pri- 
ority, he  brings  error.  Affirmed. 

This  cause,  having  been  appealed  from  the 
common  pleas  court  to  tlie  circuit  court,  was 


tried  on  the  pleadings  and  the  evidence.  The 
facts  appearing  therefrom,  and  from  the  flnd- 
IngB  of  the  court,  are  as  follows:  L.  G. 
Smith  and  William  McKlnnls,  with  their 
wives,  executed  to  A.  L.  Ehivls,  J.  G.  Mills, 
and  G.  F.  Gruel  their  mortgage  on  lot  No. 
1272  In  Flndlay,  to  Indemnify  the  mortgagees 
as  sureties  for  the  mortgagors  on  two  prom- 
issory notes  previously  necuted,— one  held 
by  Vincent  H.  Coons,  plaintiff  In  error,  on 
which  Davis  and  Omel  were  sureties,  which 
became  due  May  S,  1891;  the  other,  on  which 
Davis  and  Mills  were  sureties,  being  held  by 
Isabella  Clifford,  the  defendant  In  error, 
which  became  due  August  14,  18D1.  Th^ 
parties  herein,  as  holders  of  the  notes,  daim 
to  be  entitled  to  resort  to  the  Indemnity  given 
by  the  principal  debtors  to  their  sureties; 
and  the  mortgaged  premises  havmg  been 
■old,  and  the  proceeds  of  sale,  after  satisfy- 
ing prior  liens,  found  to  be  insufflclent  to  pay 
the  amount  of  the  two  notea  In  full,  it  was 
claimed  on  behalf  of  Coons  that  he  was  en- 
tlUed  to  be  paid  In  full  before  distrlbutloa 
to  Mrs.  Clifford.  Other  facts  appearing  lo 
the  record  are  not  material  to  the  point  de- 
dded.  In  the  circuit  court  It  was  adjudged 
that  the  parties  here  were  entitled  to  resort 
to  the  mortgage  given  by  the  jnlnclpal  debt- 
ors to  thdr  sureties  upon  the  notes,  and  tliat 
the  holders  thereof  were  entitled  to  the  pro- 
ceeds of  sale  In  proportion  to  the  amounts 
respectively  due  them.  To  this.  Coons  ex- 
cepted. He  .now  seeks  such  modification  of 
the  Judgmmt  as  shall  accord  to  bis  claim  pri- 
ority to  that  of  Mrs.  Clifford. 

Mehan  &  Coons,  for  plaintiff  In  error.  A. 
Zugachwert^  for  defendant  in  errw, 

SHAUCK,  J.  (after  stating  the  facts).  The 
only  question  deemed  entitled  to  considera- 
tion In  this  report  relates  to  the  soundness 
of  the  contention  of  the  plaintiff  in  error  that, 
because  of  the  earlier  maturity  of  the  note 
held  by  him,  he  Is  entitled  to  full  payment 
out  of  the  proceeds  of  the  sale  of  the  prop- 
erty mor^aged  to  Indenmlfy  the  sureties  of 
the  mortgagors,  before  Mrs.  CUtTord  Is  en- 
titled to  any  portion  thereof.  The  proposi- 
tion is  said  to  be  supported  by  the  decisions 
of  this  court  in  Bank  v.  Covert,  13  Ohio,  240, 
and  Winters  v.  Bank,  33  Ohio  St  250.  These 
cases  should  be  regarded  as  placing  It  beyond 
controversy  In  this  state  that  where  a  sin- 
gle Indebtedness  is  made  the  consideration 
for  several  notea  from  the  debtor  to  the  cred- 
itor, maturing  at  different  dates,  and  secur- 
ed by  the  same  mortgage,  and  the  notes  are 
held  by  different  persons  at  the  time  of  fore- 
closure, priority  of  lien  belongs  to  the  note 
first  maturing,  unless  a  different  intention 
Is  expressed  by  the  parties.  The  statement 
of  the  rule  shows  that  It  arises  from  a  con- 
sideration of  the  Intention  of  the  parjties,  as 
it  may  be  Inferred  from  the  transaction.  It 
seems  to  have  no  other  fonndatlon.  While 
the  rule  thus  defined  should  be  adhered  to 
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aa  a  rule  of  property,  ft  should  not  be  extend* 
ed  to  cases  not  witbin  Its  reason.  The  mort- 
gago  In  the  cage  before  us  was  given  to  se- 
cure conditional  liabilities,  upon  wholly  dis- 
tinct debts,  due  originally  to  different  parties, 
and  contracted  at  dllFerent  times;  and  we 
are  not  able  to  Infer  from  the  transaction 
any  Intention  that  priority  of  lien  should  ex< 
ist  In  faror  of  the  bolder  of  the  note  first 
maturing.  The  rule  established  In  the  cases 
above  cited  Is  followed  in  Indiana,  but  In 
that  state  Its  application  to  a  single  mort- 
gage, given  to  secure  obligations  to  different 
parties,  maturing  at  different  dates,  has 
been  denied.  Shaw  T.  Newsom,  78  Ind,  836. 
Judgment  affirmed. 


(M  Milo  St.  417) 

BTATB  V.  JOHNSON. 

(Supreme  Oonrt  of  Ohio.'    May  10,  18^.) 

"Maim**  1.HD  **Ma.ihbh"  at  Cohmon  Law— Bitiko 
or  AH  Bab  mot  Maiuimg— Assaclt  amd  Battgkt. 

1.  "Maim"  and  "mayhem"  are,  at  common 
law»  equivalent  words,,  and  mean  the  same 
thing.  Therefore,  a  count  in  an  indictment 
charging  the  defendant  with  maliciously  biting 
the  ear  of  another  with  intent  to  maim  cannot 
be  supported  aa  to  the  particular  intent  char- 
ged, as  the  biting  of  an  ear  does  not.  In  law, 
constitute  a  mainung. 

2.  Nor  can  a  conviction  be  had  on  such  a 
oonnt  for  UtlnE  tbe  ear  irith  intent  to  disfigure^ 
under  section  7316,  Bev.  St.,  permitting  a  con- 
viction of  an  inferior  degree  of  the  offense  char- 

fred,  as  a  biting  with  intent  to  disSgure  is  not 
nferloT  to  a  biting  with  intent  to  maim,  under 
section  6819.  Bodi  offenses  are  of  the  same 
degree.  Barber  v.  Bute,  S9  Ohio  St.  660. 
-  3.  Under  an  Indictment  charging  an  injury 
to  the  person  of  another  with  intent  to  maim 
or  disfigure,  the  party  may  be  convicted  of  an 
assault  and  batteiTt  nnder  the  provisions  of 
section  7316,  Bev.  St.;  the  offense  charged  be- 
ing simply  an  aggravated  assault  and  battery, 
(^Uabus  tqr  the  Court) 

Exceptions  from  court  of  common  pleas, 
Perry  county. 

David  Johnson  was  Indicted,  In  two  counts, 
for  mayhem.  He  was  acquitted  on  one 
count,  and  a  demurrer  sustained  to  the  oth- 
er. The  state  brings  exceptions  to  the  ruling 
on  the  demurrer.    Exceptions  sustained. 

J.  B,  WlUlams,  Pros.  Atty.,  for  plaintiff  In 
error.  Maurice  H.  Donahue,  counsel  ap- 
pointed by  the  court  to  argue  exceptions. 
Thos.  B.  Williams,  Pros.  Atty..  for  the  State, 

MINSHALL,  J.  David  Johnson  was  pros- 
ecuted on  an  indictment  presented  by  the 
grand  Jury  of  the  county,  framed  on  the 
provisions  of  section  6819,  Rev.  St  The  sec- 
tion, so  far  as  it  Is  applicable  to  this  case, 
Is  as  follows:  "Whoever  with  malicious  In- 
tent to  malm  or  disfigure,  cuts,  bites,  or  silts 
the  nose,  ear  or  Up,  cats  or  disables  the 
tongue,  puts  out  or  destroys  an  eye,  cuts 
off  or  disables  a  limb  or  any  member  of  an- 
other person,"  is  declared  guilty  of  an  of- 
fense punishable  by  imprisonment  In  the 
penitentiary.  The  indictment  contained  two 
counts.   In  the  first  It  was  charged  that  he 


maliciously  "did  bite  the  ear  of  one  Reuben 
Mitchell  with  intent  to  disfigure";  and  In  the 
second,  that  he  maliciously  "did  bite  the  ear 
of  one  Reuben  Mitchell  with  intent  to 
maim."  A  demurrer  was  sustained  to  the 
second  count,  and,  on  a  plea  of  not  guilty,  he 
was  acquitted  on  the  first  count.  The  prose- 
cuting attorney  took  a  bill  of  exceptions  to 
the  ruling  on  the  demurrer  to  the  seiund 
count  and  prosecutes  the  same  here,  under 
the  provisions  of  the  statute  in  that  regard, 
to  test  the  accuracy  of  the  ruling. 

The  demurrer  presents  the  question 
whether  the  malicious  biting  of  the  ear  of 
another  can  be  charged  as  done  with  Intent 
to  malm.  There  is  no  question,  we  think, 
but  that  "maim"  (as  a  noun)  and  "may- 
hem" are  equivalent  words,  or  that  "malm" 
Is  but  a  newer  form  of  the  word  "mayhem"; 
the  difference  being  In  the  orthography,  and 
not  in  the  sense.  Webst  Diet  "Malm"  (as 
a  noun)  Is  there  defined  the  same  as  "may- 
hem": "The  privation  of  the  use  of  a  limb 
or  member  of  the  body,  by  which  one  is 
rendered  unable  to  defend  himself,  or  to 
annoy  his  adversary."  This  Is  the  defini- 
tion of  "mayhem"  at  common  law.  1  East, 
P.  O.  393;  IWhart  Or.  Law,  {  581.  Hence  the 
verb  "to  maim"  is  accurately  defined  In  An- 
derson's Law  Dictionary  aa  follows:  "To 
commit  mayhem."  So,  at  common  law,  what- 
ever the  Injury  to  any  member  of  the  body 
might  be.  If  It  did  not  permanently  affect  the 
physical  ability  of  the  person  to  defend  him- 
self, or  annoy  his  adversary,  it  did  not 
amount  to  mayhem.  Neither  the  biting  of 
an  ear,  nor  the  slitting  of  the  nose,  was  re- 
garded as  an  Injury  of  this  character. 
Clark,  Or.  Law,  182;  3  Bl.  Comm.  121.  The 
outrage  upon  Sir  John  Coventry,  who  had 
been  set  upon  in  the  street,  and  his  nose  silt 
for  words  spoken  In  parliament  led  to  the 
adoption  of  what  Is  known  as  the  "Coven- 
try Act."  ^  &  23  Car.  II.  This  act  made  It 
a  felony,  without  benefit  of  clergy,  where 
any  one  unlawfully  cut  out  or  disabled  the 
tongue,  put  out  an  eye,  slit  the  nose,  cut 
off  a  nose  or  lip,  or  cut  off  or  disabled  any 
limb  or  member  of  any  other  person,  with  In- 
tent to  malm  or  disfigure  him.  4  Bl.  Oomm. 
266.  Our  statute  is  substantially  the  same. 
Any  of  the  injuries  there  named,  done  with 
the  intent  "to  malm  or  dlE^gure,"  is  pun- 
ishable by  imprisonment  in  the  penitentiary. 
Whether  It  be  the  biting  of  an  ear,  or  the 
putting  out  of  an  eye,  or  the  cutting  off  of 
a  hand,  each  is  alike  regarded  as  a  crime, 
and  punished  the  same  way;  or,  in  other 
words,  each  Is  of  the  same  degree  of  crimi- 
nality. Rev.  St  8  6819. 

The  question  In  the  case  Is  whether  the 
second  count  In  the  Indictment  charges  an 
offense  against  the  laws  of  the  state.  It 
does  not,  for  reasons  stated,  charge  a  maim- 
ing. Then  does  it  charge  the  offense  of  bit- 
ing the  ear  with  intent  to  disfigure?  Such 
Intent  is  not  averred  In  the  count;  and,  un- 
less the  Intent  to  maim  includes  the  Intrat 
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to  dlaflgare,  there  can  be  no  conviction  on 
the  second  count  for  such  an  offense.  Bvi- 
dence  of  an  Intention  to  dlsflgnre  wonld  be 
a  fatal  Tarlance  from  the  intent  laid  in  tbe 
count.  The  Intent  in  this  case  must  depend 
upon  the  nature  of  the  injury,  in  connection 
with  the  character  of  the  member  on  which 
it  iB  inflicted.  If  the  member  be  not  one 
of  use  to  the  person  in  defending  himself, 
an  tnJniT  to  It  cannot  be  said  to  have  been 
done  with  intent  to  maim.  It  is  provided, 
among  other  things,  In  section  7816,  Rev. 
St.,  that,  '*when  the  indictment  charges  an 
offense  Including  different  degrees,  tbe  jury 
may  find  the  defendant  not  guilty  of  the  de- 
gree charged  and  guilty  of  an  Inferior  de> 
gree."  In  Barber  t.  State.  89  Ohio  St.  660, 
tt  was  held  that  the  offense  of  cutting  with 
Intent  to  kill,  and  that  of  cutting  with  Intent 
to  wound,  are  offenses  of  the  same  degree, 
under  the  proTlalons  of  section  6820,  Rev. 
St,  making  it  an  offense  for  any  one  to  cut 
another  person  'Vith  Intent  to  klU,  wound 
or  malm."  The  indictment  charged  a  cut- 
'tlng  with  Intent  to  kill.  Tbe  verdict  of  the 
Jury  was,  "Guilty  of  cutting  with  Intent  to 
wound."  The  court  held  that  the  Indict- 
ment was  not  supported  by  the  verdict,  for 
the  reason  that  the  offense  of  cutting  with 
Intoit  to  wound  is  not  an  offense  Inferior 
in  degree  to  that  of  cutting  with  intent  to 
kttL  By  a  parity  of  reasoning,  It  follows 
that  the  unlawfol  biting  of  the  ear  with 
Intent  to  disfigure  Is  not  an  offense  inferior 
to  that  of  biting  it  with  intent  to  maim;  and 
an  Indictment  charging  the  biting  to  liave 
-been  done  with  intent  to  malm  would  not  be 
supported  by  evidence  of  an  Intent  to  dis- 
figure. There  wonld.  In  such  case,  be  a  ma- 
terial variance  between  the  proof  and  the 
allegation. 

But  this  does  not  exhaust  tbe  inquiry,  for 
the  question  remains,  does  the  count  charge 
any  offense  against  the  laws  of  the  state? 
If  so,  the  court  erred  In  sustaining  a  de- 
murrer to  it.  Now,  it  seems  apparent  that 
the  malicious  biting  of  the  ear  of  another, 
whether  to  malm  or  disfigure,  amounts  to 
an  assault  and  battery,— an  offense  Inferior 
In  degree  to  an  assault  with  intent  to  maim 
or  disfigure;  tbe  offense  charged  being  sim- 
ply an  aggravated  form  of  assault  and  bat- 
tery, of  which  the  defendant  could  have  been 
convicted  on  the  count  demurred  to,  on  proof 
of  such  an  offense.  Heller  t.  State,  23 
Ohio  St  682;  Barber  v.  State,  supra;  8  Bl. 
Comm.  121.  For  this  reason  the  court  erred 
In  sustaining  a  demurrer  to  it  Exceptions 
■ustalned. 


(58  OUo  Bt  46S) 

GITT  OF  GRBENTILLE  v.  ANDERSON  et  at. 
(Supreme  Court  of  OUo.    June  7,  1898.) 

OFriOBBS— CiTT  ClBHW— HXSAPPBOFBIATIOXI^ 
NbOLIGBKCB— LlABIMTT  OV  SURETIBS. 

1.  It  is  a  violation  of  the  official  duties  of  a 
city  clerk  to  draw  his  warrant  on  the  treasury 
for  the  paymoit  tit  any  daim  that  has  not 


been-  allowed  by  tbe  coancll,  or  for  a  larger 
amount  than  baa  been  so  allowed,  obtain  tbe 
money  thereon,  and  appropriate  it,  or  part  of 
it  to  his  own  use;  or  to  draw  his  warrant  for  a 
valid  claim  that  has  been  allowed,  payable  to 
the  creditor  or  bearer,  and  then,  instead  of  de- 
livering it  to  the  creditor,  present  it  himself  for 
payment  obtain  the  money  and  convert  it  to 
bis  own  use;  and,  for  asy  loss  sustained  by  the 
city  In  consequence  of  such  malfeasance  of  the 
clerk,  the  sureties  on  his  offiidal  bcmd  axe  lia- 
ble. 

2.  Negligence  (W  the  part  of  the  treasurer  In 
paying  such  warrants  does  not  excuse  tbe  offi- 
cial misconduct  of  the  derk,  nor  relieve  bis 
snretlee  from  liability. 

(Syllabus  by  the  Oonrt) 

Error  to  circuit  court  Darke  county. 

Suit  was  brought  by  the  city  of  Green- 
ville on  the  official  bond  of  Cliarles  B.  Elliott 
as  clerk  of  that  city,  to  recover  damages  for 
alleged  breaches  of  the  bond.  The  amended 
petition  contains  thirteen  causes  of  action, 
each  of  which  charges  the  clerk  with  a  mis- 
appropriation of  the  funds  of  the  city,  and  a 
violation  of  his  official  duty  In  obtaining  the 
same.  Elliott  failed  to  plead,  and  Judgment 
was  rendered  against  him  for  the  amount 
dalmed.  His  sureties,  L.  0.  Anderson  and 
Thomas  E.  Teal,  filed  general  demurrers  to 
the  several  causes  of  action,  but  afterwards 
withdrew  those  to  the  third,  twelfth,  end 
thirteenth,  and  allowed  Judgment  to  be  tak- 
en thereon  against  them.  The  demurrers 
to  the  other  causes  of  action  were  sustained, 
and  final  Judgment  rendered  In  favor  of  the 
sureties.  That  Judgment  having  be^n  af* 
firmed  by  the  circuit  court,  error  Is  prosecut- 
ed by  tbe  city  to  this  court  Reversed. 

The  breaches  of  the  bond  alleged  in  tbe 
first,  second,  fifth,  and  seventh  causes  ot 
action  relate  to  transactions  of  the  same  na- 
ture, and  are  charged  In  substantially  tbe 
same  way;  so  that  a  decision  upon  the  suffi- 
ciency of  any  on^  of  them  will  determine  the 
questions  arising  upon  the  others.  The  first 
cause  of  action  Is  as  follows:  "The  said 
plaintiff,  the  city  of  Greenville,  is  a  munici- 
pal corporation,  duly  organized  under  the 
laws  of  the  state  of  Ohio,  and  is  situate  in 
the  county  of  Darke,  in  said  state.  Tbe  said 
Charles  B.  Elliott  one  of  the  defendants 
above  named,  was  duly  elected  clerk  of  said 
city  of  Greenville,  Ohio,  and  was  duly  dect- 
ed  such  clerk  by  the  council  of  said  city  of 
Greenville,  Ohio,  on  the  17th  day  of  April,  A. 
D.  1883:  and,  as  such  clerk,  said  Charles  B. 
Elliott  did,  on  the  20th  day  of  April,  A.  D. 
1893,  enter  Into  a  bond  to  the  said  plaintiff, 
the  city  of  Greenville,  Ohio,  In  the  sum  of 
one  thousand  dollars,  with  said  defendants 
Thomas  E.  Teal  and  h.  C.  Anderson  as  sure- 
ties, which  bond  and  the  sureties  thereon 
were  duly  approved  by  the  mayor  of  said 
city  of  Greenville,  Ohio,  on  the  20tb  day  of 
April,  A.  D.  1893,  and  was  duly  filed  and  re- 
corded as  required  by  law.  And  the  defend- 
ant Charles  B.  Elliott  took  the  oath  of  office 
as  such  clerk  of  said  city,  and  entered  upon 
tbe  discharge  of  tbe  duties  of  said  office  on 
said  30th  day  of  April.  A  D.  1893,  and  coup 
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tlnuod  in  the  occupancy  of  said  office  from 
Kald  date  until  the  21st  day  of  May,  A.  D. 
]S94.  A  copy  of  said  bond  Is  filed  lu  this 
case,  and  marked  'Exhibit  A.*  Said  bond 
was  conditioned  that  'whereas,  the  aald 
Charles  B.  Elliott  was,  on  the  17th  day  of 
April,  A.  D.  1863,  duly  elected  and  qualified 
as  clerk  of  said  city  of  OreenTiUe,  Ohio,  for 
the  period  of  two  years,  and  until  his  suc- 
cessor Is  duly  elected  and  qualified:  Now,  if 
the  said  Charles  B.  Elliott  shall  well  and 
faithfully  perform  the  dnties  of  the  office  of 
Bald  clerk  of  the  said  the  city  of  Greenville, 
Ohio,  during  hlB  continuance  in  said  office 
for  said  term,  then  this  obligation  will  be 
void;  otherwise,  It  will  be  and  remain  In 
full  force  and  effect'  The  said  plaintiff 
says:  That  the  said  defendant  Charles  B. 
Elliott,  while  acting  as  such  clerk,  failed, 
neglected,  and  refused  to  do  and  perform 
the  duties  of  his  said  office,  in  this:  That  on 
or  about  the  28th  day  of  August,  A.  D.  18^, 
he,  the  said  C.  B.  Elliott,  as  said  city  clerk, 
without  any  authority,  knowingly  and  will- 
fully Issued  a  warrant  or  order  upon  the 
city  treasurer  of  said  city  of  GreenTllle,  be- 
ing warrant  No.  4,015,  payable  to  the  Varie- 
ty-Iron Co.  or  bearer,  oat  of  the  waterworks 
fund,  in  th6  sum  of  fl,696.27.  That  said 
order  or  warrant  was  Indorsed,  'C.  B.  BUi- 
ott.;  That  said  O.  B.  Elliott  presented  said 
warrant  or  oi^er,  bo  Indorsed,  and  received 
from  the  treasurer  of  said  city  the  said  sum 
of  $1,686.27;  and  that,  of  said  amount,  he 
sent  to  the  said  Variety  Iron  Company  the 
sum  of  $1,476.27,  and  appropriated  to  his 
own  use  the  sum  of  $220.  The  council  of 
said  city  of  Greenville,  Ohio,  had  shortly  be- 
fore said  August  28th,  A.  D.  1883,  passed  an 
ordinance  ordwlng  the  payment  to  said  the 
Variety  Iron  Company  of  Uie  sum  of  $1,476.- 
27,  and  had  directed  said  city  clerk  to  issue 
a  warrant  on  the  city  treasnrer  for  said 
sum.  payable  to  said  the  Variety  Iron  Com- 
pany, whi<A  sum  of  $1,476.27  was  the  amount 
then  due  and  owli^  from  said  city  of  Green- 
ville to  said  the  Variety  Iron  Company,  upcm 
a  contract  theretofore  made  by  said  city  and 
said  the  Variety  Iron  Company.  That  said 
city  council  did  not  order  the  said  clerk  to 
Issue  an  order  or  warrant  on  the  city  treas- 
nrer  of  said  city  payable  to  said  the  Variety 
Iron  Company,  for  any  other  sum  at  said 
date  than  said  $1,476.27.  l^at  said  C.  B. 
Klllott  did  not  deliver  said  warrant,  so 
drawn  in  favor  of  the  Variety  Iron  Compa- 
ny, to  It  or  to  any  one  else  for  It,  and  did  not 
deliver  any  warrant  for  the  payment  of  said 
sum  of  $1,476.27  to  aald  the  Variety  Iron 
Company,  as  It  was  his  duty  to  do:  Tliat  by 
renson  of  the  failure  and  neglect  of  the  said 
Cliariea  B.  Elliott,  as  such  city  clerk,  faith- 
fully and  properly  to  perform  hla  said  duties 
as  such  clerk,  the  said  city  of  Greenville 
suffered  loss  and  damage  In  the  sum  of 
$220."  In  the  fourth  cause  of  action  it  la 
alleged  that  the  clerk.  In  his  official  charac- 
ter, drew  an  order. on  the  city  treasurer  for 


an  amount  actually  due  to  a  creditor  of  the 
city,  payable  to  the  creditor  or  bearer,  but. 
Instead  of  d^verlng  It  to  the  creditor,  pre- 
sented it  ttx  payment,  received  the  money 
on  it,  and  appropriated  It  to  his  own  use; 
the  sixth  cause  of  action  charges  him  with 
having  made  the  same  nse  of  an  order  which 
he  drew  payable  to  a  company,  or  bearer, 
to  which  the  city  was  not  Indebted.  The 
eighth,  ninth,  tenth,  and  eleventh  causes  of 
action  charge  the  clerk  with  having  wrong- 
fully Inserted  various  claims  in  ordinances 
passed  by  the  city  conndl,  making  appropri- 
ations for  the  payment  of  claims,  after  the 
ordinances  were  passed,  and  fraudulently 
concealing  his  action  by  omitting  to  read 
over  the  claims  so  Inserted,  and  thereafter 
drawing  warrants  on  the  treasurer  for  snch 
claims,  payalde  to  bearer,  receiving  payment 
himself,  and  converting  the  money  to  his 
own  use.  These  various  transactions  are  tet 
forth  In  detail,  but  It  is  not  deemed  nec^ 
sary  to  state  them  here  with  more  partlcn* 
larity. 

H.  Q.  Derahem,  Oeorga  A.  Jobea,  and  A.  C 
Robeson,  for  plaintiff  In  error.  Anderson  A 
Bowman,  for  defendants  in  error. 

WILLIAMS,  J.  (after  stating  the  facts  as 
above).  The  condition  of  the  bond  sned 
on  Is,  as  required  by  statute,  that  the  clerk 
shall  faithfully  perform  the  dnties  of  his  of- 
fice during  the  term  for  which  he  was 
chosen;  and  In  order  to  ascertain  whether 
there  has  been  a  breach  of  that  condition, 
rendering  the  sureties  liable  for  the  damages 
claimed,  it  is  necessary  to  Inquire  into  the 
duties  of  the  officer,  and  determine  whether 
a  violation  of  them,  resulting  In  snch  dam- 
ages, is  shown  in  either  of  the  causes  of  ac- 
tion in  question.  These  duties,  which  are 
prescribed  in  various  provisions  of  the  stat- 
utes, may,  ao  far  as  they  are  relevant  to  the 
case,  be  summarized  as  follows:  In  cities 
having  no  auditor  (and  there  appears  to  be 
no  provision  for  such  an  officer  in  cities  of 
the  grade  and  class  to  which  the  plaintiff 
belongs)  the  duties  of  that  officer  are  de- 
volved on  the  clerk,  who  Is  thus  required  to 
keep  separate  accounts  of  the  several  funds 
of  the  municipality,  the  amounts  belonging 
to  each,  the  unpaid  claims  against  each 
fnnd,  and  the  balance  standing  to  its  credit, 
and  not  to  allow  any  fund  to  be  overdrawn, 
or  drawn  upon  except  for  the  specific  use  for 
which  it  is  appropriated.  He  Is  moreover 
required  to  examine  all  vouchers  presented 
for  the  purpose  of  obtaining  warrants  on  the 
treasury,  and  In  case  there  Is  no  fond  out  of 
which  a  voucher  can  be  lawfully  paid,  or  If, 
for  any  cause,  It  should  not  be  approved,  It 
Is  made  his  duty  to  give  immediate  notice  of 
the  fact  to  the  proper  authority  for  the  al- 
lowance of  claims  against  the  city;  and,  if 
he  shall  approve  any  voucher  which  should 
not  be  paid,  the  statute  provides  that  "he 
and  his  sureties  shall  be  individually  liable." 
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ReT.  St  H  1762,  1765.  By  section  1768  the 
city  treasurer  is  made  the  custodian  of  the 
mnnfctpal  funds,  and  he  Is  required  to  dis- 
burse the  same  on  the  order  of  such  officer 
as  may  be  authorized  by  law  or  ordinance 
to  Issue  orders  therefor;  and,  by  a  provision 
of  section  2600,  no  claim  against  the  corpo- 
ration can  be  paid  by  the  treasurer  except 
upon  the  warrant  of  the  clerk  or  auditor. 
Appropriations  of  the  municipal  funds  can 
only  be  made  by  ordinance  which  must  con- 
tain an  explicit  statement  of  the  purpose  for 
which  the  appropriation  la  made;  and  the 
clerk  Is  charged  with  the  duty  of  making 
and  keeping  accurate  records  of  the  pro- 
ceedings of  the  council,  and  of  all  resolutions 
and  ordinances  passed  by  it  He  Is  given  the 
custody  of  the  books,  records,  and  ordi- 
nances, and  required  to  keep  and  preserve 
them  In  his  office.  Rev.  St  S8  1693,  1755. 
1762. 

It  will  thus  be  seen  that  the  law  designed 
to  make  the  office  of  city  clerk  a  substantial 
safeguard  against  encroachments  on  the 
treasury  of  the  city,  and  any  misappropria- 
tion of  the  public  moneys.  No  claim  can 
properly  reach  the  treasury  for  payment  ex- 
cept through  the  city  clerk,  and  with  his  of- 
ficial aanctlon;  and  he  Is  charged  with  the 
Important  duty  of  protecting  the  city  from 
the  payment  out  of  its  public  funds,  of  any 
but  just  and  valid  claims  for  whose  pay- 
ment the  council  has  made  the  necessary  ap- 
propriation and  allowance.  It  la  a  palpable 
violation  of  his  official  tmst  to  aid  In  the 
procurement  of  those  funds  In  any  other 
way,  or  for  any  other  use.  His  sureties 
stand  for  his  official  Integrity  in  this  re- 
spect, and  are  liable  for  losses  resulting 
from  his  official  dishonesty.  When,  there- 
fore, the  defendant  Elliott  drew  fraudulent 
flrarranta  on  the  plaintiffs  treasury  for 
amounts  greater  than  were  dae  to  the  cred- 
itors In  whose  favor  they  were  drawn,  and 
greater  than  hod  been  authorized  by  the 
council,  obtained  from  the  treasury  the 
whole  amount  represented  by  the  warrants, 
and  appropriated  the  excess  to  his  own  use, 
he  grossly  misused  his  official  position  to  per- 
petrate frauds  on  the  city,  whose  loss  so 
occasioned  is  within  the  obligation  of  his 
bond.  It  was  manifest  unfaithfulness  to 
official  duty,  against  the  consequences  of 
which  tixe  sureties  undertook  to  indemnify 
the  plaintiff.  So,  also,  were  the  fraudulent 
alterations  of  the  claim  ordinances  passed  by 
the  council,  thus  falsifying  the  records, 
which  it  was  his  duty  to  carefully  and  ac- 
curately keep  and  preserve,  by  Inserting  un- 
authorised dalms,  and  thereafter  drawing 
warrants  therefor  on  the  treasury,  receiving 
the  money  on  them,  and  converting  It  to  his 
own  use. 

It  Is  a^ni^  h>  BUpp(»t  of  the  demurrers 
that  the  grounds  of  complaint  made  In  the 
petition  are  the  alleged  failures  of  Elliott  to 
properly  account  for  and  pay  over  the  mon- 
eys he  wrongfully  obtained  from  the  treas- 


uvy,  which,  it  is  urged,  were  his  Individual 
dellnquences,  and  not  official  defaults  for 
which  his  sureties  are  answwable,  because 
neither  the  receipt  nor  disbursement  of  the 
moneys  pertained  to  his  office.  And  cases 
are  cited  which  hold  that  sureties  on  official 
bcmds,  c<mdltloned  that  the  principal  should 
faithfully  account  for  and  pay  over  all  mon- 
eys received  by  him,  are  not  liable  for  any 
misappropriation  of  money  which  came  to 
his  hands  otherwise  than  by  virtue  of  his 
office.  The  principle  Is  elementary.  The  ob- 
ligation of  sureties  must  be  found  in  the  in- 
strument by  which  they  are  bound,  and  can- 
not be  enlarged  beyond  Its  terms.  But  there 
was  no  failure  of  Elliott  to  account  for  and 
pay  over  the  moneys  he  wrongfully  received, 
except  his  failure  to  cover  them  back  Into 
the  treasury.  Hts  wrong  was  In  the  means 
employed  to  obtain  the  money;  and,  while 
these  were  violations  of  law,  they  were  nev- 
ertheless official  acts.  If  the  acts  of  an  offi- 
cer are  to  be  regarded  as  unofficial  whenever 
they  are  Illegal,  an  official  bond  could  serve 
no  useful  purpose,  for  there  can  be  no  breach 
so  loog  as  he  performs  his  duties  according 
to  law.  It  Is  only  when  some  duty  has  been 
omitted  or  disregarded  or  improperly  or  Il- 
legally performed  that  a  liability  oan  arise. 
The  drawing  of  warrants  on  the  treasury 
for  the  payment  of  claims  out  of  the  public 
funds  was  in  the  line  of  Elliott's  dntles  as 
city  clerk.  His  authority  and  duty  was  to 
draw  only  such  warrants  as  were  for  valid 
claims  which  had  beeu  allowed  by  the  city 
cotmcll;  and,  as  has  already  been  seen.  It 
was  equally  his  duty  to  withhold  his  official 
approval  from  all  other  classes  of  claims. 
These  duties  he  violated  when  he  drew  and 
signed,  in  his  official  character,  the  unauthor- 
ized and  fictltlona  warrants  upon  which  he 
received  the  money.  These  warrants  were 
Issued  under  color  of  his  office,  bore  his  of- 
ficial authentication,  purported  to  be  legal 
and  valid  vouchers,  and  were  presented  and 
paid  as  such.  They  were  the  means  by 
which  he  obtained  the  money;  and  the  ob- 
ject of  his  bond  was  to  afford  indemnity 
against  such  official  misconduct 

It  is  said,  however,  that  the  treasurer  was 
At  fault  in  paying  the  warrants  to  Elliott; 
that,  though  payable  to  bearer,  they  were 
nonnegotlable  except  by  Indorsement  of  the 
payee;  and  that  the  treasurer  was  negligent 
In  not  requiring  such  Indorsement  Conced- 
ing that  the  treasurer  was  misled  by  the 
form  of  the  warrants,  they  were  so  drawn 
by  the  clerk  to  enable  him  to  obtain  the 
money  on  tbem.  His  fault  was  none  the  less 
If  the  device  succeeded.  And,  If  the  treas- 
urer was  negligent  In  paying  them  In  tiiat 
form,  his  negligence  was  but  a  contributing 
cause  of  the  loss  suffered  by  the  city,  the 
primary  wrong  which  brought  it  about  be- 
ing their  fraudulent  Issues  by  the  clerk.  No 
excuse  can  be  found  In  the  negligence  of  the 
treasurer  for  the  malfeasance  of  the  clerk, 
nor  can  It  affect  the  liability  of  the  sureties 
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on  hlB  official  bond.  Cricket  t.  State.  18  Ofalo 
St  9;  Campbell  t.  People,  154  HI.  69S,  39  N. 
E.  678;  People  T.  Treadway,  17  Mlcb.  480. 
We  are  of  opinion  that  the  pUlntUt  Is  enti- 
tled to  recover  npon  each  of  the  causee  of  ac- 
tion stated  In  the  amended  petmon,  not  ex- 
ceeding in  the  aggregate  the  penalty  uf  the 
bond;  and  the  courts  below  erred  In  bob- 
taining  the  demvrrers.  Judgment  roTersed. 


(6S  Ohio  at.  443) 

STBAMAK  T.  BEOHTINB  et  aL 

(Sapreme  Court  of  Ohio.   June  7,  1898.) 

MOB-rO  AOBS— AcKMOWLBDGMKlf  T— BarOBMUlOH— 

■  RbCOBDATION— RblBASK— 8CBK004TI0ir 
—  Fbiobitibs  —  DOWBB. 

1.  Where  money  ia  loaned  under  an  agree- 
ment that  It  shall  be  need  in  the  payment  of  a 
lien  on  real  estate,  and  it  ia  bo  used,  and  the 
agreement  ia  that  the  one  who  so  loans  the  mon- 
ey shall  have  a  first  mortgage  lien  on  the  same 
lands  to  secure  his  money,  and  through  some 
defect  in  the  new  mortgage,  or  oversigbt  as  to 
other  liens,  the  money  cannot  be  made  on  the 
last  mortgage,  the  mortgagee  has  a  right  to  be 
subrogated  to  the  lien  which  was  paid  by  the 
money  so  by  him  loaned,  when  it  can  be  done 
without  placing  greater  burdens  upon  the  iuter- 
Teulng  Ifenhtdders  than  they  would  hare  borne 
if  the  old  mortgage  had  not  been  released,  but 
not  as  against  a  bona  fide  lienholder  who  ac- 
quired his  lien  after  the  release  of  the  old  mort- 
gage^ without  notice  of  such  agreement  and  pay- 
ment. 

2.  B.  having  made  a  mortgage  on  hie  real  es- 
tate to  an  iasurance  company,  his  heir,  after 
his  death,  borrowed  money  from  B.,  and  paid 
the  mortgage  money  to  the  insurance  company, 
and  gare  B.  a  morteage  on  the  same  lands  to 
secure  his  money.  £i  borrowing  the  money,  the 
heir  assured  B.  that  the  money  should  be  used 
to  pay  the  insurance  company's  mortgage,  and 
it  was  so  used.  The  heir  also  assured  B.  that 
all  the  debts  of  his  father  had  been  paid,  and 
that  there  were  no  other  liens  upon  tne  lands, 
which  B.  believed  to  be  true.  Other  debts  of 
R.  having  come  to  light,  an  administrator  was 
appointed  on  faia  estate,  who  filed  a  petition 
to  sell  said  lands  to  pay  debts.  Edd,  that  B. 
is  entitled  to  be  subrogated  to  the  mortgage  of 
the  insurance  c{Hnpauy,  and  to  hare  the  re- 
lease thereof  set  aside  for  his  benefit  and  pro- 
tection. 

3.  R.  and  wife  made  a  mortgage  to  M.,  and 
duly  acknowledged  the  same  before  a  notary 
public,  who  dnly  certified  the  acknowledgment 
of  the  wife,  but  by  mistake  omitted  to  certify 

the  .acknowledgment  of  the  husband,  and,  R. 
having  died  intestate  and  insolvent  before  the 
mistake  was  discovered,  and  M.  having,  after 
the  death  of  B.,  accepted  a  new  mortgage  for 
her  debt  from  the  h^,  and  released  the  mort- 
gage from  B.  and  wife,  to  enable  the  heir  to 
give  a  first  mortgage  to  another  party  for  bor- 
rowed money,  and  an  administrator  on  the  es- 
tate of  R.  having  thereafter  been  appointed, 
who  filed  a  petition  to  sell  the  lands  to  pay  the 
debts  of  B.,  Ttdd,  that  M.  was  entitled  to  have 
her  mortgage  reformed  as  to  B.,  and  to  have 
the  release  thereof  on  the  record  set  aside;  but 
tbat  said  mortgage,  when  so  reformed,  is  sub- 
ject to  the  lien  of  general  creditors  of  R.  on  the 
lands,  and  does  not  have  priority  over  them, 
Beld,  farther,  that  such  mortgage  is  a  valid 
charge  in  equity  upon  the  dower  interest  of 
the  widow  in  said  lands,  and  that  the  balance 
due  on  the  debt  to  M.  after  receiving  her  divi- 
dend as  a  general  creditor  from  the  adminis- 
trator should  be  paid  out  of  the  money  value 
of  the  dower  of  the  widow  of  B.,  and  the  re- 


mainder of  such  money  ralae  should  be  paid 
over  to  such  widow. 
(Syllabus  by  the  Court) 

Error  to  circuit  court  Putnam  county. 

Petition  by  John  H.  Straman,  administra- 
tor, against  Elizabeth  Rechtlne  and  others, 
to  sell  lands.  The  decree  rendered  was  af- 
firmed by  the  circuit  court,  and  plaintiff  brings 
error.  Bevosed. 

Anton  Bechtine,  being  the  owner  of  00 
acres  of  land  In  Putnam  county,  executed 
and  delivered  his  mortgage  deed  (bis  wife 
Joining  with  him)  to  the  Northwestern  Mu- 
tual Life  Insurance  Company,  of  Milwaukee, 
WlB.,  of  the  date  of  Aprfl  26,  1889.  for  the 
Bom  of  11,600,  which  mortgage  was  duly  re- 
corded. Afterwards,  on  the  21st  day  of 
June,  1880,  he  and  hts  wife  undertook  to 
execute  and  deliver  their  mortgage  deed  of 
that  date  to  Mary  H.  Moe  for  the  sum  of 
¥600,  which  was  also  duly  recorded,  but  by 
mistake  the  notary  public  failed  to  certify 
that  Anton  Bechtlue  had  signed  and  ac- 
knowledged the  said  mortgage,  and  that  the 
same  was  his  free  act  and  deed;  but  the 
acknowledgment  of  his  wife  was  duly  cer- 
tlfled  by  the  notary,  niereafter,  on  the 
16th  day  of  January,  1804,  Anton  Beditlne 
died  intestate,  leaving  BUxabeth  Bechtine, 
his  widow,  and  four  sons  and  three  daugh- 
ters, aU  of  fun  age,  his  only  heirs  at  law. 
The  widow  and  six  children  conveyed  the 
lands  by  deed  to  Fwdlnand  Beditine,  one  of 
the  sons,'  he  agreeing  to  support  hlB  mother 
during  h^  lifeime,  and  to  pay  bis  brothOTs 
and  sisters  certain  sums  after  her  death. 
About  a  year  after  the  death  of  the  Intes- 
tate, John  H.  Straman  was  duly  appointed 
admlnlBtrator  of  Mb  estate,  and  In  April, 
18W,  filed  his  petition  In  the  court  of  com- 
mon pleas  of  Putnam  county  to  sell  the  60 
acres  of  land  of  which  Anton  Bechtine  died 
seised.  After  the  conveyance  to  Ferdinand, 
snd  before  the  appointment  of  the  adminis- 
trator, the  Insurance  company  began  to 
clamor  for  the  payment  of  the  money  then 
due  on  its  mortgage,  and  threatened  fore- 
closure. Thereupon  Ferdinand  borrowed 
f 1,600  from  WOllam  F.  Bnmnlng,  with  which 
money  be  paid  off  the  mortgage  held  by  the 
insurance  company,  and  procured  the  same 
to  be  released  of  record,  and  stated  to  Mr. 
Bnmnlng  that  there  were  no  debts  of  tbe 
estate  unpaid,  and  no  further  liens  upon  the 
lands,  except  the  mortgage  of  9600  to  BCrs. 
Moe;  and  be  procured  Mrs.  Moe  to  release 
her  mortgage  of  record,  and  take  a  new 
mortgage  from  him  (Ferdinand)  for  the  same 
sum  on  the  same  lands,  subsequent  to  the 
mortgage  given  to  Mr.  Brunning,  and  for  the 
sole  purpose  of  allowing  the  Bmnnlng  mort- 
gage to  be  the  first  Hen.  Bo  that,  as  Mr. 
Brunning  understood  and  believed,  his  mort- 
gage for  S1.600  was  t^e  first  and  best.llcai 
on  the  lands.  Mr.  Brunning,  being  made  a 
defendant  to  the  petition  of  the  administra- 
tor to  sell  lands,  filed  fahi  answw  and  cross 
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petlUoc,  giving  a  minute  and  detailed  state- 
ment of  tbe  facta  as  above  given,  and  prayed 
to  be  subrogated  to  the  lien  and  rights  which 
the  insurance  company  had  in  Its  mortgage 
before  its  release,  and  that  the  release  of 
tliat  mortgage  might  be  set  aside,  and  the 
fall  force  and  effect  of  the  mortgage  re- 
stored for  bis  protection.  Mrs.  Moe  was  also 
made  a  party  defendant,  and  in  her  cross 
petition  stated  the  facts  as  to  her  mortgage, 
and  prayed  that  the  old  released  mortgage 
be  reformed  and  corrected  so  as  to  hare  the 
certificate  of  the  notary  pabllc  show  a  due 
^ecutlon  and  acfenowledgment  of  the  mort- 
l^ge  made  to  her  by  Anton  Rechtine  and 
wife,  and  that  tbe  rdease  of  the  same  be 
set  aside,  and  tbe  fnll  force  and  effect  of  tbe 
mortgage,  when  reformed,  restored  for  her 
protectton.  The  administrator  averred  In 
his  petition  that  the  widow  was  entitled  to 
dower  In  tbe  lands,  and  prayed  that  It  be 
set  off  and  assigned  to  her  or  her  assigns; 
and  the  widow,  by  answer  and  cross  peti- 
tion, prayed  that  tbe  deed  of  conveyance  be 
Bet  asMe,  and  that  dower  be  assigned  to  her. 
The  caae  was  tried  upon  the  Issues  made  In 
the  pleadings,  tbe  testimony,  and  the  argu- 
ment of  counsel,  and  Uie  court  made  no  sep- 
arate findings  of  fact,  but  found  generally 
tiiat  the  facts  stated  In  the  aald  cross  pet^ 
tions  of  Mr.  Brunnlng,  Mrs.  Moe,  and  the 
widow  were  true,  and  gave  Judgment  that 
the  lands  be  sold  by  the  administrator  ac- 
cording to  law;  that  Mr.  Brunnlng  be  sub- 
rogated to  the  Hen  of  the  insurance  com- 
pany, and  have  the  first  and  best  Hen;  that 
tbe  mortgage  of  Mrs.  Moe  be  reformed  as 
prayed  for,  and  be  the  second  lien;  and  that 
the  value  of  the  widow's  dower  In  the  lands 
t>e  ascertained,  and  paid  to  her  In  money 
next  after  the  payment  of  the  two  mort- 
gages;  and  for  the  payment  of  taxes,  costs, 
etc.  The  administrator  filed  motions  for  a 
new  trial,  one  ground  being  that  the  find- 
ings, orders,  judgment,  and  decree  are  each 
and  all  contrary  to  law,  Tbe  motions  for  a, 
new  trial  were  overruled,  and  exceptions 
taken.  The  circuit  court  affirmed  the  judg- 
ment. Thereupon  the  administrator  filed  his 
petition  In  this  court,  seeking  to  reverse  the 
Judgments  of  both  the  circuit  court  and  the 
court  of  common  pleas. 

Oeoi^  Frits,  for  idalDtUI  in  error.  Watts 
&  Moore,  for  defendant  in  error  William  F. 
Brunnlng.  Bailey  ft  Bailey  and  Handy  & 
Ogden,  tor  defendant  In  error  Mrs.  Moe's 
administrator. 

BURKET,  J.  (after  stating  the  facts).'  It 
is  urged  by  plaintiff  In  error  that  Mr.  Brunr 
nlng  has  no  right  to  be  subrogated  to  the 
lien  which  the  mor^ge  to  tbe  Insurance 
company  -  bad  before  its  release  of  record. 
The  matttlal  facts,  contained  In  tbe  cross 
petition  of  Mr.  Brunnlng,  and  found  to  be 
true  hy  tbe  court  of  common  pleas,  are  that 
after  tbe  death  of  Anton  Bechtln^  and  aft- 


er bis  debts  had  become  Hens  upon  bis  real 
estate  in  favor  of  bis  creditors,  and  after  his 
son  Ferdinand  had  received  a  conveyance  of 
the  lands  from  the  widow  and  children,  sub- 
ject to  the  mortgage  Hens,  tbe  insurance 
company  urged  payment  of  its  mortgage,  and 
threatened  foreclosure;  tbat  Ferdinand  Rech- 
tine thereupon  requested  BIr.  Brunnlng  to 
loan  him  $1,600  with  which  to  pay  off  the 
insurance  company's  mortgage,  and  agreed  to 
gtv9  Ur.  Brunnlng  a  first  mortage  on  the 
same  lands  to  secure  tbe  loan,  and  assured 
bim  that  aU  of  bis  father's  debts  bad  been 
paid,  and  tbat  there  was  no  other  lien  upon 
the  lands,  except  the  mor^ge  to  Mrs.  Hoe 
for  ¥500.  and  he  agreed  to  obtain  a  r^ease 
of  tbat  mortgage  bo  that  tbe  mortgage  to  Mr. 
Brunntaig  should  be  the  first  and  best  lien. 
Mr.  Brunnlng  agreed  to  ttiese,  terms,  and 
made  the  loan  of  fl,600  to  Ferdinand  Rech- 
tine, and  the  mortgage  to  tbe  Insurance  com- 
pany was  paid  off  with  the  money,  and  was 
released  of  record.  A  mortgage  for  the  $1,- 
600  was  then  made  by  Ferdinand  Reditine 
to  Mr.  Brtinning  on  the  same  lands,  and  was 
duly  recorded,  the  mortgage  to  Mrs.  Moe  be- 
ing released  of  record,  so  tbat  Mr.  Bmmdng, 
as  he  understood  and  believed,  had  the  first 
lien  on  the  lands.  Afterwards  it  was  ascer- 
tained tbat  the  debts  owing  by  Anton  Rech- 
tine at  his  death,  and  which  were  a  Hen  on 
those  same  lands,  had  not  been  paid,  and 
therefore  an  administrator  was  appointed  on 
hiB  estate,  and  a  petition  filed  In  the  court 
of  common  pleas  to  sell  the  lands.  As  the 
Hen  of  the  creditors  of  Anton  Rechtine  at- 
tached to  the  lands  Immediately  upon  his 
death,  and  as  the  Hen  ot  Mr.  Brunnlng's 
mortgage  attached  long  after  the  death  of 
Anton  Rechtine,  the  proceeds  of  tbe  sale  of 
tlie  lands  would  have  to  be  applied  to  the 
payment  of  general  creditors,  and  Mr.  Brun- 
nlng would  get  only  such  surptua  as  might 
be  coming  to  Ferdinand  after  the  settlem^t 
of  the  estate  of  his  father.  This  would  be 
compeUing  Mr.  Brunnlng  to  contribute  $1,- 
600  of  bis  own  money,  without  considera- 
tion, for  the  benefit  of  tbe  general  creditors 
of  Anton  Rechtine.  Ttals  would  be  wrong, 
and  should  be  avoided  If  It  can  be  done  with- 
out Injuring  tbe  legal  rights  of  others.  As 
matters  stood  after  the  death  of  Anton  Rech- 
tine, and  up  to  tbe  payment  of  tbe  Insurance 
company's  mortgage  with  tbe  money  of  Mr. 
Brunnlng,  the  creditors  were  legally  entitled 
to  receive  only  the  surplus  after  payment  of 
the  Insurance  mortgage.  They  contributed 
nothing  towards  paying  that  mortgage,  and 
they  are  not  entitled  to  be  benefited  by  the 
payment  made  with  the  money  suppHed  by 
Mr.  Brunnlng  fbr  tbat  purpose.  To  aubro< 
gate  him  to  the  Hen  of  tbe  Inaurance  mort- 
gage before  Its  release,  and  to  set  aside  that 
release,  and  restore  Ito  full  force  fw  his  ben- 
efit, will  protect  blm  from  loss,  and  will  not 
put  the  general  creditors  into  a  worse  condi- 
tion than  they  were  before  Mr.  Brunnlng 
loaned  bis  money.   Such  subrogation  will 
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add  no  Dew  btudent  to  the  creditors.  Wben 
tlieir  liens  on  tbe  lands  accrued,  tbe  lands 
were  bound  for  the  payment  of  the  mortgage 
Uen  of  91,000,  and  It  can  make  no  difference 
to  tbe  creditors  wbether  payment  le  made  to 
tbe  Insurance  company  or  to  Mr.  Bninnlng. 
Where  money  Is  loaned  under  an  agreement 
to  be  used  in  tbe  payment  of  a  lien  on  real 
estate,  and  It  Is  so  used,  and  the  agreement 
is  tbat  tbe  one  who  loans  tbe  money  shall 
bare  a  first  mortgage  lien  on  the  same  lands 
to  secure  bis  money,  and  tbrongb  some  de- 
fect In  tbe  new  mntgage  or  OTerslgbt  as  to 
other  liens  tbe  money  cannot  be  made  on  the 
last  mortgage,  tbe  mortgagee  has  a  right  to 
be  subrogated  to  the  Hen  which  the  money 
supplied  by  him  has  paid,  when  It  can  be 
done  without  placing  greater  burdens  upon 
tbe  Intervening  llenbolders  than  they  would 
hare  borne  If  the  old  mortgage  had  not  been 
released.  Mr.  Brunning  was,  therefbre,  dear- 
ly entitled  to  be  salwogated,  and  there  was 
no  error  In  so  ordering.  Sldener  v.  PeTey, 
77  Ind.  24L;  Bmmert  Tbompson.  49  Minn. 
386,  62  N.  W.  31;  Johnson  t.  Barrett,  117 
Ind.  661, 19  N.  B.  199;  OUbert  r.  Gilbert,  30 
Iowa,  657;  Marsh  t.  Bice,  1  N.  H.  167;  Har. 
Subr.  H  736.  798;  Garr  t.  Caldwell,  10  Gal. 
380;  Bheld.  Subr.  «  736,  783;  Amlck  t. 
Woodwortb.  68  Ohio  St  86,  60  N.  B.  487; 
Joyce  T.  Daunts,  66  Ohio  St  638,  45  N.  B. 
000. 

A  more  difficult  question  arises  as  to  tbe 
>-lghtB  of  the  parties  In  the  matter  ot  the 
mortgage  to  Mrs.  Mary  H.  Moe  for  the  sum 
of  9500.  Mrs.  Moe  released  her  first  mort* 
gage  for  the  purpose  of  allowing  the  mort- 
gage to  Mr.  Brunning  to  have  priority,  and 
as  to  him  she  Is  oomduslTely  bound  by  her 
release,  but  as  to  all  other  parties  she  Is  tree 
to  assert  and  enforce  wbaterer  rights  she 
may  have.  The  mortgage  from  Anton  Bedi- 
tlne  and  Elizabeth  Bechtlne,  his  wife,  to  Mrs. 
Moe,  was  perfect  as  to  tbe  wife,  but  was  de- 
fective as  to  the  husband,  beoanse  bis  name 
vnis  left  out  of  the  certificate  of  acknowledg- 
ment by  mistake  of  tbe  notary  public  before 
whom  the  mortgage  was  In  fact  duly  ao> 
knowledged  by  both  husband  and  wife,  as 
found  by  the  court  This  clearly  entitled 
Mrs.  Moe  to  have  the  mortgage  reformed  as 
to  tbe  husband,  and  ks  to  his  wife  no  refor- 
mation was  necessary,  as  the  notary  cor- 
rectly certified  her  acknowledgment  As  to 
the  wife,  therefore,  the  mortgage  was  prop- 
erly admitted  to  record,  it  being  made  after 
the  passage  of  the  statute  allowing  married 
women  to  execute  deeds  and  mortgages  with- 
out joining  with  their  husbands,  and  the 
mortgage  bound  whatever  interest  Mrs. 
Bechtlne  bad  in  the  lands.  As  to  Anton 
Rechttne,  the  mortgage  not  having  been  ac- 
knowlec^d.  It  was  defective,  and  was  not 
entlOed  to  record,  and  the  rec(»d  thereof 
was  a  nidll^,  and  was  notice  to  no  one  and 
bound  no  one.  What  then,  was  tbe  legal 
effect  of  reforming  the  UMnlgage  as  to  the 
husband  aiter  his  death?   In  the  case  of 


Van  ThornUey  r.  Peters,  26  Ohio  St.  471,  this 
court  held  that  **a  defective  mortgage,  when 
reformed,  will  not  alEect  the  lien  of  a  judg- 
ment rendered  between  tbe  date  of  the  exe- 
cutiou  and  tbe  reformation  of  the  mortgage." 
It  has  also  been  held  tbat  a  defective  mort- 
gage, when  refbrmed,  will  not  afTect  tbe 
rights  which  general  creditors  have  acquired 
under  an  asslgnmoit  of  Ibe  mortgagor  for 
the  benefit  of  his  creditors;  and  It  baa  also 
been  held  tbat  an  bnrecorded  mortgage  can- 
not affect  tbe  rights  of  general  creditors  in 
such  assignment  cases.  Can  the  reformatlou 
of  a  defective  mortgage,  after  the  death  ot 
the  mortgagor,  affect  the  rights  or  liens 
which  general  creditors  acquired  at  the  death 
of  the  mortgagor?  In  the  case  of  Bamsdall 
T.  CralghUl,  9  Ohio,  197,  this  court  held  tbat 
"the  debts  of  a  deceased  person  are  a  iten 
on  the  land  of  which  he  died  seised,  In  de- 
fault of  personal  assets,  wbether  devised  or 
cast  by  descent,  which  can  only  be  removea 
by  the  paymont  of  tbe  debts,  or  tbe  lapse 
of  time."  31ie  rule  of  this  case  lias  been 
universally  approved  and  fidlowed  erer  since. 
Sheldon  v.  Newton,  8  Ohki  St  4Mt;  Overturf 
Dugan,  29  Ohio  St  230.  The  ttact  na- 
ture of  this  lien  has  never  been  determined, 
but  that  to  creditors  it  Is  a  valuable  right 
cannot  be  doubted.  It  Is  of  -the  same  ebar- 
acter  and  nature  as  the  Uen  or  trust  In  tayor 
of  creditors  in  cases  of  assignments  for  ttuHv 
benefit.  In  assignment  cases  the  title  to 
property  passes  to  the  assignee  by  tbe  act  of 
the  owner,  the  assignor;  and  in  the  case  of 
deceased  persons  Uie  title  to  the  persmul 
proper^  passes  to  the  administrator  by  oper- 
ation of  law  upon  the  death  of  tbe  owner, 
and  the  real  estate  vests  in  tbe  heir,  burden- 
ed with  the  debts  of  the  ancestor,  subject  to 
be  sold  by  the  admlnlBtrator  for  the  payment 
of  his  debts;  and  tbe  property  is  held  by 
the  assignee  in  the  one  case,  and  by  tbe  ad- 
ministrator in  the  other.  In  trust  for  the  cred- 
itors; and  the  creditors  in  tithet  case  can 
only  work  out  tbe  payment  of  their  datans 
through  the  said  trustees.  Tb9  process  of 
execution  to  obtain  payment  of  their  claims 
is  the  action  taken  by  the  assignee  or  ad- 
mbilstrator  under  the  statutes  and  orders  of 
the  court  while  In  cues  of  judgment  Uen^ 
the  process  is  by  the  action  of  the  sheriff 
under  an  execution  placed  in  his  bands.  But 
In  all  cases  of  liens  the  credlton  obtain  their 
money  by  enforcing  the  Uen,  either  by  caus- 
ing the  trust  to  be  executed  or  by  execution 
at  law.  In  KUbonme  t.  Fay,  29  Ohio  St 
264,  It  Is  said  on  page  279  that  the  rights  of 
creditors  can  be  asserted  throng  an  as- 
Blgnee  ftff  their  benefit  Ks  tbey  can  be  by 
judgment  and  execution  against  the  prop- 
erty; and  on  the  next  page  It  said  that  the 
analogy  between  the  duties  of  an  assignee 
and  an  admlnisttator  of  an  insolvent  estate 
is  perfect  That  being  so,  it  follows  tbat  the 
rights  of  creditors  can  be  asserted  througSi 
an  administrator  as  fully  and  effectually,  but 
not  always  as  speedUy,  as  by  judgment  and 
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cxeention  agaliut  property.  Tbii  bebiB  *o. 
the  lien  of  creditors  npm  property  of  a  de- 
CQised  penon  li  of  as  blgb  a  grade,  as  the 
Hen  fbr  the  benefit  of  creditors  In  cases  of 
assignment,  or  the  Uea  of  Judgment  credit- 
ors. WhOe  Oie  process  of  enforcing  such  dif- 
ferent Itens  Is  not  the  same  in  all  cases,  the 
liens  themselTK  axe  equal  In  right,  and  one 
cannot  shore  atide  or  supersede  the  other. 

It  appears  In  tiie  record  that  the  estate  of 
Anton  Hechtlne  Is  Insolvait,  and,  his  cred- 
itors having  obtained  a  TsJld  Uen  on  his  real 
estate  at  his  death,  by  op^tlon  of  law,  and 
the  mortgage  to  3£ra.  Moe  being  then,  and 
for  more  than  a  year  thereafter,  so  defect* 
lye  as  not  to  be  entitled  to  record,  it  can* 
not  now,  upon  being  reformed,  be  made  to 
take  effect  as  against  creditors  so  as  to  be- 
come prior  in  right  to  their  lien.  This  IneT- 
Itably  follows  from  our  recording  acts. 
Section  4183,  Bev.  St.  provides  that  mort- 
gages "shall  take  effect  from  the  time  the 
same  are  delivered  to  the  recorder  of  the 
pn^r  county  for  record."  This  means  that 
they  shall  so  take  effect  as  to  third  parties, 
Indndlng  creditors.  As  between  the  parties 
to  the  mortgage  no  record  is  required,  and 
as  between  them,  when  the  mortgi^e  Is  ex- 
ecuted and  delivered,  the  lien  becomes  per- 
fect In  a  careful  review  of  the  force  and 
effect  of  our  recording  acts  by  WUllams,  C. 
J.,  In  Bets  v.  Snyder,  48  Ohio  St  492,  28  N. 
B.  234,  I  find  the  following:  "It  has  been 
held  by  this  court,  as  ottm  as  the  question 
has  bees  presented,  and  It  has  been  made 
la  a  variety  of  forms,  as  w^l  as  in  numer- 
ous cases,  that  mortgages  of  real  property 
have  no  effect  either  at  law  or  In  equity,  un- 
til they  are  delivered  to  the  recorder  of  the 
proper  county  for  record,  as  against  third 
persons  acquiring  a  legal  interest  In  or  lien 
upon  the  property.  *  *  *  It  [the  record- 
ing statute]  was  designed  to  protect  the  per* 
sons  who  might  acquire  legal  Interests  In 
or  liens  upon  the  property."  In  the  case  at 
bar  the  creditors,  at  the  death  of  Mr.  Rech- 
tlne,  acquired  a  legal  Uen  upon  the  lands  In 
question,  and  the  mortgage  of  Mrs.  Hoe, 
when  reformed,  could  not  displace  that  lien, 
and  get  In  so  as  to  obtain  money  which 
would  otherwise  go  to  the  creditors. 

It  Is  urged  that  the  doctrine  of  the  case 
of  Gill  V.  I*lnney,  12  Ohio  St  88,  which  gave 
preference  to  a  mortgage  recorded  shortly 
after  the  death  of  the  mortgagor  over  his 
general  creditors,  would  give  the  mortgage 
to  Mrs.  Moe,  whoi  reformed,  a  preference 
over  general  creditors.  This  does  not  logic- 
ally follow.  In  the  OIU  Oase  the  mortgage 
vas  perfect  and  at  common-law  passed  the 
l^al  title  after  condition  broken,  and  upon 
whlcb  ejectment  could  have  been  maintain- 
ed; but  the  Moe  mortg^  was  not  a  com- 
pleted  Instrument  under  our  statutes  reqnlr- 
Ing  mortgages  to  be  signed,  a<.Lested,  and 
duly  acknowledged,  and  under  such  a  de- 
fective mortgage  the  legal  title  would  not 
pass,  and  ejectment  could  not  be  maintained 


at  common  law  upon  such  defective  mott- 
gage  without  the  aid  of  a  court  of  equity 
to  first  reform  the  mortgage.  In  the  GUI 
Case  Qie  mortgagee  could  himself  do  all  that 
was  required  simply  by  causing  his  mort- 
gage t»'be  recorded,  while  in  the  Moe  case 
the  mortgagee  had  to  first  call  In  the  aid  of 
a  court  of  equity  to  nform  her  mortg^, 
and  thereby  give  It  legal  force  and  effect 
so  as  to  Incumber  the  legal  title.  While  the 
Ilea  In  favor  of  creditors  Is  usually  said  to 
-be  a  general  lien,  this  court  held  it  to  be 
a  specific  Uen  In  Sheldon  v.  Newton,  3  Ohio 
St  494.  But,  even  tt  snch  lien  is  general, 
and  that  In  favor  of  a  mortgagee  specific, 
It  does  not  follow  tiiat  a  lator  specific  lien 
can  displaoe  an  earlier  general  Hen.  In  the 
GIU  Case  it  Is  said  that  ttie  general  Ilea  of 
oredltras  "must  be  limited  to  the  property 
which  passes,  and  to  that  In  the  condition 
In  which  it  passes.  If  the  lands  desc^  to 
the  heir  charged  with  an  Incumbrance  cre- 
ated by  the  act  of  the  ancestor,  the  lien  of 
the  general  creditors  must  attach  to  It  In 
the  same  condition."  But  In  the  case  at  bar 
there  was  no  prmnt  subsisting  lien  on  the 
lands  In  favor  of  Mrs.  Moe  at  tiie  time  the 
g^eral  Uen  of  the  creditors  attached.  The. 
defective  mortgage  had  not  then  ripened  In- 
to a  subsisting  lien  on  the  landa  True,  It 
amounted  to  a  contract  for  a  Uen,  but  it  was 
not  a  Ilea  in  and  of  itself.  Carr  v.  WlUlams, 
10  Ohio,  806;  White  v.  Denman,  16  Ohio,  69; 
and  WUllams  v.  Sprigg,  6  Ohio  St  686. 
WhUe  It  could  be  reformed,  and  thereby 
made  a  Uen.  It  could  not  when  roformed, 
and  made  a  Uen,  have  [wlorlty  over  the 
earUer  g^eral  Uen  of  the  creditors.  Judge 
Mcllvalne,  In  Kilboume  v.  Fay,  29  Ohio  St 
280,  seems  to  doubt  whether  the  same  con- 
clusion would  have  been  reached  In  the  GIU 
Case  If  our  statute  had  declared  unrecorded 
mortgages  absolutely  void  as  against  cred- 
itors; and  that  doubt  seems  to  be  weU 
fonnded.  Section  8  of  our  deeds  act  has 
been  materlaUy  changed  since  the  decision 
of  the  GIU  Case,  and  It  was  accordingly  held 
In  Bets  V.  Snyder.  48  Ohio  St  802,  28  N.  B. 
236,  that  a  mortgage  which  has  no  effect  la 
no  better  than  a  void  one,  for  a  void  mort- 
ga^  Is  simply  without  effect  If  the  GUI 
Case  is  stlU  sound  law  under  our  present 
statutes,  It  must  be  confined  to  the  exact 
facts  of  that  case,  and  cannot  be  extended, 
because  it  already  encroactws  somewhat  up- 
on the  logical  construction  of  our  recording 
acte.  We  therefore  bold  that  the  Moe  mort- 
gage, when  reformed,  acquired  no  prefer- 
ence over  the  general  creditors,  and  that 
ta  the  distrlbutltm  of  the  fund  arising  from 
the  sale  of  tbe  interest  of  Anton  Bechtlne 
in  the  lands  at  the  time  of  his  death  Mrs. 
Moe  must  stand  and  be  treated  as  a  general 
creditor  only,  having  no  preference  over  oth- 
er general  creditors.  After  the  death  of  An- 
ton Bechtine,  Mrs.  Moe  held  her  mortgage, 
duly  executed,  acknowledged,  and  recorded, 
against  the  interest  of  Mrs.  Bechtlne  in  tbe 
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lands  of  which  her  husband  died  seised; 
and  If  the  lands  had  then  been  sold  by  the 
administrator  to  pay  debts,  her  mortgage 
would  have  been  a  charge  in  equity  against 
the  dower  interest  of  Mrs.  Rechtine.  Black 
y.  Kuhlman,  30  Ohio  St.  196.  Having  re- 
leased her  mortgage  to  enable  Mr.  Brunning 
to  have  a  first  Hen,  and  having  received  no 
consideration  for  such  release,  and  Mrs. 
Rechtine  having  paid  nothing  for  such  re- 
lease, and  her  new  mortgage  proving  worth- 
less,  owing  to  the  mistake  of  all  the  parties 
as  to  the  effect  of  the  transactJons  among 
them,  It  Is  only  juat  and  right  that  Mrs.  Moe 
should  have  the  release  of  her  first  mortgage 
set  aside,  and  that  the  full  force  and  effect 
of  that  mortgage  should  be  restored  for  her 
benefit  and  protection.  This  leaves  Mrs. 
Bechtlne  and  Mrs.  Moe  where  they  stood  at 
the  death  of  Mr.  Bechtlne.  and  does  no  In- 
jury to  the  legal  rights  of  Mrs.  Bechtlne,— 
In  fact,  places  her  where  she  placed  herself 
when  she  executed  the  mortgage  to  Mrs. 
Moe,— and  at  the  same  time  protects  the 
legal  and  equitable  rights  of  Mrs.  Moe. 

Upon  the  facts  fonnd  to  be  true  by  the 
court  of  commoii  pleas,  that  court  did  not 
render  the  proper  order  of  distribution,  and 
therein  committed  an  error  ot  law,  and  the 
circuit  court  erred  In  affirming  the  judg- 
ment The  distribution  at  the  proceeds  of 
the  sale,  after  payment  of  costs,  taxes,  and 
expenses  of  sale,  should  be  as  ftdlows:  (1) 
Fay  the  $1,600  and  Interest  due  to  Mr.  Brun- 
ning. (2)  Ascertain  and  set  aside  the  mon- 
ey value  of  the  dower  estate  of  Mrs.  Bech- 
tlne. (3)  Distribute  the  remainder  among 
the  general  creditors,  including  Mrs.  Moe. 
Should  there  not  be  sufficient  to  pay  Mrs. 
Moe  In  full,  whatever  may  be  due  her  after 
receiving  her  dividend  from  the  administra- 
tor should  be  paid  oat  of  the  money  value  set 
aside  for  Mrs.  Bechtlne,  and  the  balance  of 
such  money  value  then  left  sbonld  be  paid 
over  to  Mrs.  Bechtlne.  The  judgment  of 
the  circuit  court  wlU  be  reversed,  and,  pro- 
ceeding to  render  such  Judgment  as  the  cir- 
cuit court  should  have  rendered,  the  Judg- 
ment of  the  court  of  common  pleas  will  be 
so  modified  as  to  reach  the  result  above  Indi- 
cated.  Judgment  revosed. 


(B8  Ohio  SL  6H) 

STATE  ex  rel.  MEADER  et  si.  v.  SUIiLIVAN 
et  al. 

(Sapmne  Court  of  Ohio.   June  7,  1898.) 

CiTT  SUPKRVISORS— RBltOVAL  FROH  OFFtCB— PrO- 
CIDCHE—SUPBU VISORS  OrEQUALIZATION — CHAR- 
GES OF  UnDEBVALUATIOK  HD8T  BB  DkFIKITI. 

1.  The  power  of  ranoval  from  office,  con- 
ferred upon  a  mayor  in  these  words:  "For  neg- 
lect of  aaty  or  misconduct  in  ofiice,  the  mayor 
of  such  city  may  rpmove  nny  member  of  said 
board"  (Bev.  St.  1897,  {  2690m),  is  a  special  au- 
thority, and  must  be  strictly  pursued.  Such 
power  cannot  be  exercised  arbitrarily,  but  only 
upon  complaint,  nod  after  a  heariiiK  had  in 
which  the  officer  is  afforded  opportunity  to  re- 
fute the  case  made  against  him. 


2.  Nor  baa  the  mayor,  In  such  case,  authority 
to  proceed  to  a  hearing  until  chaises  have 
been  preferred  which  embody  facts  that,  in 
Judgnient  of  law,  constitute  neglect  of  duty  or 
misconduct  in  office,  and  of  which  the  accused 
has  bad  due  notice.  And,  as  a  requisite  to  its 
validity,  the  finding  and  order  of  the  mayor 
should  be  so  definite  aa  to  show,  on  the  face, 
that  the  power  has  be«i  exercised  accMding  tx> 
law. 

3.  Where  the  statute  Imposes  the  duty  upon 
a  board  of  supervisors  (acting  aa  a  board  of 
equalization)  to  equalize  returns  of  personal 
property  only,  a  diai^  that  the  board  has 
knowinny  consented  to  an  undervaluation  of 
real  and  personal  property  in  gross,  but  which 
fails  to  cnarge  any  undervaluation  as  to  such 
personalty,  is  not  sufficiently  definite  to  sup- 
port a  finding  of  neglect  of  dutyt  and  an  wder 
ot  removal  from  office^ 

Minshall,  J.,  dissenting. 
(SyUabns  by  the  Oourt) 

Error  to  circuit  court,  Hamilton  county. 

Petition  for  writ  of  quo  warranto  by  the 
state,  on  the  relation  of  Meader  and  others, 
against  John  J.  Sullivan  and  others.  A  de- 
murrer to  the  answer  was  overruled,  and  the 
petition  dismissed.  Uelators  bring  error. 
Affirmed. 

The  action  below  was  in  quo  warranto, 
brought  by  the  prosecuting  attorney  of  the 
county  of  Hamilton  against  the  defendant  In 
error  Sullivan  and  John  Zumstien,  Louis 
Werner,  and  George  M.  Roe.  Its  purpose 
was  to  oust  respondents  from  the  office  of 
board  of  supervisors  of  the  city  of  Cincin- 
nati, and  to  Induct  the  relators.  The  grava- 
men of  the  petition  is  that  the  respondents 
had  been  removed  from  office  by  the  mayor 
of  the  city  by  virtue  of  section  2690m,  Rev. 
St.  1887,  after  a  hearing  upon  charges  pre- 
ferred, and  yet  respondents  continued  to  in- 
trude therein.  Snllivan  answered  as  fol- 
lows: 

"The  defendant  John  J.  Sullivan  comes, 
and  for  answer  herein  says:  That  he,  the 
said  John  J.  Sullivan,  was,  on  the  1st  day 
of  April,  A.  D.  1897,  duly  appointed  and 
qualified  as  a' member  of  the  board  of  super- 
visors of  the  city  of  Cincinnati  for  the  term 
of  three  years  from  said  date;  and  that  on 
the  10th  day  of  April,  A.  D.  1897,  he  entered 
upon  the  duties  of  said  office,  and  has  ever 
since  been,  and  is  now,  In  possession  of  said 
office,  and  In  the  enjoyment  of  Its  emolu- 
ments; and  that  he  has,  during  the  whole 
period  of  his  service  under  said  appoint- 
ment, at  all  times,  and  in  all  respects,  fully, 
faithfully,  and  honestly  discharged  all  hls- 
duties  as  such  member  of  said  board,  ac- 
cording to  law.  Defendant  further  says 
that  on  or  about  the  3d  day  of  September. 
A.  D.  1S97,  there  were  filed  with  Gustav 
Tafel,  mayor  of  Cincinnati,  against  this  de- 
fendant, certain  written  charges.  And  on- 
September  3,  1807,  said  Gustav  Tafel,  mayor,, 
served  upon  this  defendant  a  copy  of  the  said 
charges,  and  notified  this  defendant  that  said 
charges  would  be  for  trial  and  hearing  at  9- 
o'clock  a.  m.,  on  September  7,  1897,  at  the 
office  of  said  mayor,  a  copy  tjX  which  charges 
is  as  follows,  to  wit: 
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"'Hon.  GnstaT  Tafel,  Ma/or  of  the  City 
of  Cincinnati— Sir:  The  undersigned  citizens 
and  taxpayers  of  Cincinnati  hereby  charge 
John  J.  SulllTan  with  neglect  of  duty  as  a 
member  of  the  board  of  supervisors  of  Cin- 
cinnati, In  this,  to  wit:  (B)  Said  John  J.  Sul- 
livan knew  that  the  capital  stock  of  the 
Cincinnati  Street-Railway  Company  was 
about  $15,625,000.  and  that  Its  market  value 
was  about  $19,000,000,  and  knew,  or  should 
have  known,  that  the  tangible  property  of 
said  company,  real  and  personal,  owned  by 
said  company  in  the  city  of  Cincinnati,  and 
subject  to  taxation  at  the  time  the  valuatloa 
of  property  for  the  current  year  was  to  be 
fixed  was  many  millions  of  dollars,  to  wit, 
about  $10,000,000;  nevertheless,  about  Au- 
gust, 1897,  he  did  willfully,  wrongfully,  and 
to  the  great  prejudice  and  loss  of  other  tax- 
payers of  the  city  of  Cincinnati,  consent  to 
and  approve  as  a  member  of  said  board  of 
■npervlBors.  a  valuation  of  said  personal 
property  of  said  Cincinnati  Street-Railway 
Co.  for  purposes  of  taxation  for  the  current 
year  at  the  sum  of  $836,230,  and  realty  at 
about  $350,000;  that  said  valuation  was  a 
gross  wrong  upon  other  taxpayers  of  the 
city  of  Cincinnati;  and  that  said  John  J. 
Sullivan  knew  the  same  to  be  grossly  Inade- 
quate, as  alleged,  when  he  consented  to  and 
approved  the  same;  and  that  by  the  exer- 
cise of  ordinary  care  as  a  member  of  said 
board  he  would  have  known  what  the  under- 
signed aver  is  a  fact,— that  the  true  value 
of  said  taxable  property  for  purposes  of 
taxation  on  the  county  duplicate  was  many 
millions  of  dollars,  to  wit.  not  less  than 
about  $10,000,000;  and  that,  although  other 
property  of  citizens  subject  to  taxation  was 
uniformly  valued  by  said  John  J.  Sullivan 
for  taxation  at  about  66  per  cent  of  Its  sell- 
ing value,  the  property  of  said  Cincinnati 
Street-Railway  Co.  was  willfully  and  with 
intent  to  prefer,  and  be  partial  to.  and  to 
favor  it.  fixed  at  a  valuation  of  about  seven 
per  cent,  of  Its  selling  value.  (C)  Said  John 
J.  Sullivan  knew  that  the  capital  stock  of 
the  Cincinnati  Gaslight  &  Coke  Company 
was  about  $8,500,000,  and  that  its  market 
value  v^as  over  $17,000,000,  and  knew,  or 
should  have  known,  that  the  tangible  prop- 
erty, real  and  personal,  owned  by  said  com- 
pany in  the  city  of  Cincinnati,  and  subject 
to  taxation,  was  at  the  time  of  valuation  of 
property  for  the  current  year  many  millions 
of  dollars,  to  wit,  about  $10,000,000;  never- 
theless he  did  about  August,  1807,  wrong- 
fully, willfully,  and  to  the  great  prejudice 
of,  and  In  gross  wrong  of,  other  taxpayers  of 
the  city  of  Cincinnati,  consent  to  and  ap- 
prove as  a  member  of  said  board  of  super- 
visors a  valuation  of  said  property  for  pur- 
poses of  taxation  for  the  current  year  at 
the  sum  of  $2,145,408,  which  was  $354,392 
less  than  the  valuation  of  the  same  property 
for  the  preceding  year;  that  said  valuation 
was  a  gross  wrong  upon  other  taxpayers  of 
the  city  of  Cincinnati,  and  that  Mid  John  3. 
SI  N.B^ 


Sullivan  knew  the  same  to  be  grossly  In- 
adequate when  he  consented  to  and  approv- 
ed the  same,  and  that  by  the  exercise  of 
ordinary  care,  said  member  of  said  board 
would  have  known  what  the  undersigned 
aver  is  a  fact,— that  the  true  taxable  valua- 
tion of  said  property  for  the  county  dupli- 
cate was  many  millions  of  dollars,  to  wit, 
not  less  than  about  $10,000,000.  Wherefore 
the  undersigned  request  your  honor  to  give 
notice  of  these  charges,  to  fix  a  day  for  hear- 
ing the  same,  and  to  take  such  further  ac- 
tion as  may  be  authorized  by  law.  Respect- 
fully, [Signed]  Taxpayers'  Ass'n  of  Hamilton 
Go.  Jos.  Lippert,  Pres.  Fred.  Tnke,  Sec'y, — 
and  65  other  signatures. 

"Defendant  farther  says  that  at  the  time 
set  for  the  trial  and  hearing  of  said  charges, 
and  before  any  action  was  taken  thereon, 
this  defendant  presented  to  the  said  Gustar 
Tafel.  mayor,  an  application  and  motion  In 
writing,  alleging  the  Insufficiency  of  said 
charges,  both  as  to  substance  and  form,  and 
objecting  to  a  trial  and  hearing  of  them,  and 
asking  that  they  be  dismissed  by  reason  of 
such  iusufficleocy;  a  copy  of  which  applica- 
tion and  motion  is  as  follows,  to  wit:  'Be- 
fore Hon.  Guetav  Tafel,  mayor  of  Cincin- 
nati, Ohio,  in  the  matter  of  the  charges 
against  John  J.  Sullivan,  as  a  member  of  the 
board  of  supervisors  of  the  city  of  Cincin- 
nati. The  respondent  John  J.  Sullivan,  de- 
nies each  and  every  one  of  the  charges  and 
specifications  above  referred  to,  and  now 
pending  before  the  mayor  of  Cincinnati,  and 
submits  that  he  ought  not  to  be  required  to 
answer  them,  or  either  of  them,  or  to  sub- 
mit to  any  Inquiry  into,  or  trial  of  them,  for 
reasons  apparent  on  their  face,  as  follows: 
First  Because  neither  of  said  charges  and 
specifications  contains  a  case  either  of  neg- 
lect of  duty  or  misconduct  in  office,  or  any 
other  case  requiring  such  answer,  Inquiry, 
or  trial  of  said  respondent  Second.  Be- 
cause the  specifications  set  forth  In  said 
chains  do  not  sustain  either  of  said  char- 
ges. Third.  Because  it  appears  that  both 
the  Cincinnati  Street-Railway  Company  and 
the  Cincinnati  Gaslight  &  Coke  Company 
were  required  to  make  tax  returns  under 
Bections  2744  and  2737  of  the  Revised  Stat- 
utes, and  does  not  allege  that  either  the 
county  auditor,  under  sections  2781-2783, 
Id.,  nor  any  of  the  persons  who  signed  said 
charges,  nor  any  other  person,  ever  Inform- 
ed this  respondent  or  the  board  of  super- 
visors, or  made  complaint  under  section 
2807,  Id.,  or  otherwise,  that  the  returns  of 
either  of  said  corporations  were  in  any  re- 
spect untrue  or  evasive,  or  that  any  Item  in 
either  of  said  returns  was  returned  too  low 
either  as  to  quantity  or  value,  or  that  there 
was  any  wrongful  apportionment  thereof; 
nor  do  said  charges  allege  that  any  evidence 
was  ever  presented  or  offered  to  said  board 
of  supervisors  tending  to  show  that  said  re- 
turns, or  either  of  them,  were  In  any  respect 
too  low,  or  that  the  api^rtloament  was  er- 
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roneons,  withoot  wblch  eTldence  nld  board 
has  no  power  to  make  any  addition  to  any 
return  made  under  oath  as  required  by  law. 
Wherefore,  reiterating  his  denial  of  said 
charges  and  specifications,  this  respondent 
now  asks  a  hearing  of  this  application,  and 
prays  that  your  honor  will  dismiss  the 
charges  without  Inaulry  or  InTestlgatitm. 
Wm.  Bf.  Ampt,  O.  W.  Klttredge,  for  Be- 
spcmdeut' 

"Defendant  fortiiar  says  that  the  said' 
mayor  ovenuled  said  implication  and  mo* 
tlon,  and  refused  to  dlsmlas  said  charges, 
and  ordered  said  trial  and  hearing  to  pro- 
ceed;  to  all  of  which  the  defendant  then  and 
there  excepted.  And  thereupon  this  uefend- 
ant  filed  his  uiswer,  under  oath,  denying  the 
truth  of  the  facts  alleged  In  each  of  said 
charges;  and  thereupon  the  said  mayor, 
against  the  objection  of  said  defendant,  en- 
tered upon  the  trial  and  hearing  of  said 
charges,  and  this  defendant  wren  that  not  a 
word  of  evidence  tending  to  sustain  the 
truth  of  the  facts  alleged  In  said  charges,  or 
either  of  them,  was  adduced,  or  heard  by 
said  mayor;  and  lhat  no  statement  or  In- 
formation of  any  personal  or  official  knowl- 
edge of  the  mayor  of  any  kind  tending  to 
substantiate  or  xvoTe  the  facts  alleged  In 
said  charges,  or  eltiier  of  them,  was  made  or 
conunnnlcated  to  this  defendant.  Yet,  not- 
withstanding, on  September  22,  18B7,  fbe 
said  mayor  made  Us  certain  order,  and  caus- 
ed the  same  to  be  served  upcm  this  defend- 
ant. In  the  words  and  figures  following,  to 
wit:  'September  22;  1807.  Ofllce  of  the 
Mayor,  City  of  Cincinnati.  In  the  matter 
of  the  cbarges  filed  by  Jos^b  Llpper^  Fred. 
Take,  J.  B.  Morsman,  and  others  against 
John  J.  Sullivan,  as  a  member  of  the  board 
of  s^ipervlsors  <^  the  city  of  Cincinnati,  char- 
ging him  with  neglect  of  duly  as  a  member 
of  said  board,  I  find  from  the  evldmce,  and 
also  from  the  facts  within  my  personal 
knowledge,  tlut  the  said  John  J.  Sullivan 
has  been  guUty  of  neglect  ot  Hvity  In  his  offi- 
cial capacity  as  a  member  of  said  board  of 
9U]^rvlson,  and,  thwefore,  by  virtue  of  the 
authority  vested  In  me,  as  mayor  of  the  <^ty 
o^  Cincinnati,  I  do  hereby  remove  the  said 
John  J.  Sullivan  from  his  office  as  member 
of  said  board  of  supervisors  of  the  city  of 
Cincinnati.   Gnstav  Tafd,  ACayor.  [Seal.]' 

"Defendant  further  says  that  all  the  ac- 
tions of  the  said  mayor  as  to  said  bearing, 
order,  and  removal  were  wholly  unwarrant- 
ed by  any  facts  alleged  In  said  charge,  or  by 
any  facts  proven,  or  by  the  laws  of  the  state 
of  Ohio,  and  were  all  In  fraud  .of  defend- 
ant's right  to  remain  In  and  continue  to  bold 
said  office,  and  to  perform  his  duties,  and  to 
receive  the  emoluments  thereof.  Defendant 
fiirther  avers  that  the  mayor  aforesaid  was 
\vlthoDt  Jurisdiction  by  reason  of  anything 
alleged  in  said  charges,  or  either  of  them, 
and  that  the  order  made  by  the  said  mayta 
ou  the  22d  day  of  Septembw,  A.  D.  18&7,  as 
aforesaid,  was  wholly  null  and  void  in  law. 


And  this  defendant,  further  answering,  de- 
nies each  and  every  allegatlott  of  fact  In  the 
petition  herein  set  forth,  not  hereinbefore 
expressly  admitted;  and  prays  the  court 
that  the  petition  herein  may  be  dismissed, 
and  for  all  other  propor  reUef." 

To  this  answer  a  demurrer  was  Interposed 
by  relators,  wblch  bdng  overruled,  and  they 
not  desiring  to  plead  further,  the  petition 
was  dismissed,  and  respondents  awarded 
Judgment  for  costs.  The  question  Is,  there- 
fore^  whether  or  not  the  answer  states  a  de- 
fense. 

Foliett  &  Kelley  and  S.  N.  Maxwell,  tw 
plaintiffs  in  error.  BL  W.  Klttredge  and  Wm. 
M.  Ampt,  for  deCendants  In  oror. 

8PBAR.  a  J.  (after  stating  tbe  facta). 
Two  questi<au  are  presented.  One  relates 
to  the  sufficiency  of  the  charges;  the  other 
to  tbe  action  of  tbe  mayor  upon  them.  Tbe 
holding  of  the  drcnlt  court  Is  rested  upon 
the  form^  consideration.  Section  aewhn. 
Rev.  St  1897,  gives  authority  to  the  mayor 
to  appoint  the  board  of  supervisors,  and 
also  to  remove.  The  latter  authority  Is  In 
these  words:  "For  n^lect  ot  duly  or  mis- 
conduct In  office,  the  mayor  of  such  city  may 
remove  any  member  of  said  board."  This 
language,  taken  by  Itself,  may  Imply  an 
arbitrary  power  of  removaL  But  that  the 
power  Is  not  wfaf^  arbitrary  Is  well  settled 
In  this  state  by  the  cases  of  State  v.  Hawk- 
Ins,  44  Ohio  St  08,  6  N.  B.  228,  and  State  v. 
Bryson.  44  Ohio  St  467,  8  N.  B.  47a  Nor 
can  its  exercise  be  lawfully  attempted  until 
substantial  charges  lnv<dvlng  neglect  of 
duty  or  official  misconduct,  have  been  pre- 
ferred. It  is  held  In  the  former  case,  as  ap- 
plicable to  a  removal  by  tbe  govemw,  that 
the  charges  must  embody  facts  which,  In 
Judgment  of  law,  constitute  official  miscon- 
duct snd  no  reason  Is  pwcelved  why  tbe 
same  strict  test  should  not  apply  In  the  case 
of  removal  by  a  mayor.  While  It  Is  true 
that  tbe  holding  of  office  Is  not  compulsory, 
and  the  dttsra  Is  at  liberty  to  aoc^  or  de- 
cline, as  seems  to  Um  best  yet  considera- 
tions of  patriotism  and  public  policy  Incline 
the  dlsmterested  cltlarat  to  accept  and  It  Is 
manifestly  for  the  Interest  ot  the  state  that 
men  of  character  should  be  found  willing  to 
fill,  public  positions.  Such  dtiaens  win  be 
less  likely  to-  do  so  if  they  are  to  be  sub- 
jected to  arbitrary  removal,  or  their  repnta- 
tioas  put  in  Jeopardy  by  removal  based  upon 
Insufficient  chai^^es.  The  public  interests  do 
not  require  acti<m  which  shall  be  unjust  to 
a  worthy  office,  or  which  will  unfairly 
smirch  a  good  character;  and  yet  the  pub- 
lic Interests  do  require  prompt  action  In  caSe 
of  established  Ineffldmcy  m  corruption. 
And  so  our  statutes  have  provided  remedies 
as  to  removals  which,  while  tbey  do  not 
lodge  power  In  the  removing  authority 
which  is  absolutely  arbitrary,  do  i^ve  powet 
which  partakes  of  that  chuacter. 

In  a.  case  nnder  the  statute  la  question 
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the  mayor  In  tbe  sole  judge  of  the  weight 
and  snfflciency  of  the  evidence  given  at  the 
hearing.  If  he  hears  a  complaint  of  neg- 
lect of  duty  or  misconduct  In  office,  upon 
adequate  charges,  and  upon  evidence  tend- 
ing to  establish  them,  by  htm  adjudged  suffi- 
cient, removes  the  officer,  his  action  Is  prac* 
tically  final,  since  no  appeal  lies,  nor  can  er- 
ror be  prosecuted.  Hence  the  necessity.  In 
justice  and  common  fairness,  of  bis  being 
authorised  to  proceed  only  when  charges 
have  been  made  which  embody  facts  that, 
in  Judgment  of  law,  constitute  neglect  of 
duty  or  misconduct  In  office.  As  said  by 
NCechem  In  his  work  on  Public  Officers  (sec- 
tion 462):  "The  power  of  removal  so  con- 
ferred must  be  confined  within  the  limits 
prescribed  for  It,  and  must  be  pursued  with 
strictness.  Hence  It  can  be  exercised  only 
for  tbe  cause  specified  and  in  the  manner 
and  upon  the  conditions  fixed."  See,  also. 
Com.  V.  Sllfer,  26  Pa.  St'  23.  And,  with 
equal  propriety  may  it  be  added  that  the 
finding  and  order  should  be  b6  definite  as  to 
show,  upon  the  face  of  them,  that  the  x>ower 
has  been  exercised  according  to  law.  This 
for  the  reason,  among  others,  that  the  power 
exercised  by  the  mayor  Is  not  Judicial  pow- 
er, and  the  presumptions  which  attach  to 
the  record  of  courts  are  not  to  be  applied 
In  the  same  liberal  sense  to  the  record  of 
the  mayor.  In  McGreger  v.  Supervisors,  87 
Mich.  388.  It  is  held  by  Cooley,  O.  J.,  that 
"the  removal  from  public  office  Is  a  matter 
of  serious  consequence,  and  It  Is  plain  that 
all  the  facts  which  would  Justify  It  ought 
properly  to  be  of  record."  The  charges 
here  are  that  Sullivan  knew,  or  should  have 
known,  that  the  tangible  property,  real  and 
personal,  of  the  street-railway  company,  snb- 
Ject  to  tamtlon,  was  910^000,000.  Yet  he 
willfully  consented  to  approve  the  valuation 
of  personal  property  at  $836,280,  and  realty 
at  $350,000,  when  he  knew  that  the  value 
of  the  said  taxable  property  was  not  less 
than  $10,000,000;  with  bad  Intent,  etc.  A 
similar  allegation  Is  made  as  to  tbe  property 
of  tbe  gas  company.  But  the  board,  acting 
as  a  board  of  equalisation,  had,  under  the 
statutes,  no  duty  to  perform  respecting  real 
estate.  Its  power  of  equalization  being  con- 
fined wholly  to  personal  property;  and  why 
the  confusing  element  as  to  real  estate  was 
incorporated  in  the  charges  must  be  left  to 
conjecture.  It  so  confuses  the  allegation 
that  its  meaning  is  fatally  obscure.  There 
Is  no  statement  that  SnlUvan  or  the  board 
nndervalned  tbe  personal  property,  for  there 
la  no  language  equivalent  to  an  averment 
tbat  the  personalty  of  the  railway  company 
was  In  fact  of  higher  value  than  $836,230. 
Tbe  valuation  In  gross  appears  by  the 
charges  to  have  been  much  too  low.  Bnt 
It  may  be,  for  anything  that  these  charges 
show  to  the  contrary,  that  the  nndervalua- 
tlon  was  wholly  on  the  real  estate.  So  that, 
as  conclusion,  every  word  in  the  charges  as 
made  may  have  been  true  as  therehi  alleged. 


and  yet  no  neglect  of  duty  would  be  shown. 
The  finding  of  the  mayor  Is  simply  that  "Sul- 
livan has  been  guUty  of  neglect  of  duty." 
This  finding,  being  general,  cannot  be  ex- 
tended by  Implication  to  involve  a  conclusion 
more  comprehensive  or  specific  than  the  lan- 
guage of  the  charges;  and  this,  as  we  have 
found,  means  only  that  as  to  the  whole  prop- 
er^ there  was  undervaluation.  In  other 
words,  the  legal  meaning  of  the  finding  and 
order  is  that,  tn  the  Judgment  of  the  mayor, 
the  defendant  was  guilty  of  neglect  of  doty 
because  he  had  permitted  undervaluation  of 
the  property  In  gross,  and  cannot  be  held 
equivalent  to  a  finding  that  he  had  been  so 
guilty  with  respect  to  that  part  only  of  the 
property  of  which  the  board  had  Jurisdic- 
tion. It  seems  to  us  manifest  that,  consider- 
ing the  arbitrary  charactw  of  the  power 
brought  Into  exercise  In  this  case,  the 
charges  were  too  Indefinite  to  Justify  a  trial, 
and  that,  unaided  by  a  specific  finding  show- 
ing In  what  the  neglect  of  duty  consisted, 
the  entire  record  Is  not  sufficient  to  support 
an  order  of  removal. 

Upon  the  other  brancb  of  the  case  It  will 
be  noted  that  the  answer  avers  that  at  the 
trial  "not  a  word  of  evidence  t«idlng  to  sus- 
tain the  truth  of  the  facts  alleged  In  said 
charges,  or  either  of  them,  was  adduced  or 
heard  by  said  mayor,  and  that  no  statement 
or  Information  of  any  personal  or  official 
knowledge  of  the  mayor,  of  any  kind,  tend- 
ing to  substantiate  or  prove  the  facts  alleged 
in  said  charges,  or  either  of  them,  was  made 
or  communicated  to  this  defendant"  It  will 
be  farther  noted  that  In  his  order  the  mayor 
recites  that  "X  find-  from  the  evidence,  and 
also  from  the  facts  within  my  personal 
knowledge,"  ete.  As  stated  elsewhere,  the 
power  given  the  mayor  is  not  Judicial  within 
the  meaning  of  tbe  constitution,  yet  as  al- 
ready found,  it  is  not  to  be  exercised  arbi- 
trarily; that  Is,  a  hearing  Is  to  be  given  the 
accused,  and  he  Is  to  have  the  opportunity 
to  refute  what  is  adduced  against  him.  So 
that  it  would  not  be  a  proper  exercise  of 
power  for  the  mayor  to  determine  the  truth 
of  a  charge  on  his  own  personal  knowledge 
without  making  that  publicly  known,  and 
ctferlng  the  opportunity  above  alluded  to. 
If  the  averment  that  not  a  word  of  evidence 
tending  to  sustain  the  truth  of  the  facts  al- 
leged was  adduced  or  heard  by  the  mayor, 
etc.,  Is  to  be  taken  as  an  averment  that  no 
testimony  at  all  was  heard,  but  that  tbe 
mayor's  finding  rested  entirely  on  facts  with- 
in his  personal  knowledge,  nncommunlcated, 
—and  it  Is  Insisted  by  counsel  for  defendant 
in  error  Uiat  such  Is  its  meaning,— then  clear- 
ly, upon  tliis  ground,  also,  should  tbe  may- 
or's order  be  held  invalid.  The  majority  of 
the  court  at  least  Inclines  to  regard  the  le- 
gal ^ect  of  the  averment  as  a  conclusion  of 
law  merely;  that  is,  that  In  the  opinion  of 
the  pleader  the  evidence  did  not  tend  to 
sustain  the  truth  of  the  charges,  and  that 
whatever  statement  the  mayor  may  have 
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made  of  peraonal  knowledge  did  not  tend  to 
substantiate  the  facts  alleged.  The  decision, 
therefore,  is  rested  upon  the  fliat  proposition. 
Tudgmoit  affirmed. 

MINSHALI4  J.,  dissenting. 


<58  Ohio  SL  568) 

CITY  OF  t.  MILLER. 

(Supreme  Oourt  of  Ohia   June  21,  189&) 

ML'MIGIPAL  COBPOHATIOm— PUBUO  iMPROTBHBSTa 

—Contracts— Failurb  to  PBRroRM 
— Plbadino. 

1.  A  contract  entered  into  a  municipal  cor- 
poration, by  which,  in  its  own  behalf,  it  un- 
dertakes to  pay  for  the  construction  of  a  sew- 
er In  one  of  its  streets,  the  cost  of  which  ex- 
ceeds $500,  impoees  no  valid  obligation  on  the 
corporatioo,  unless  it  ha«  advertised  for  bids 
aceording  to  tbe  requirements  of  sectiwi  2303, 
Ber.  St 

2.  Nor  will  such  contract  impose  on  the  cor- 
poration a  valid  obligation,  even  if  bids  were 
advMtUed  for  pursuant  to  said  section  2303,  un- 
less the  auditor  or  clerk  of  the  corporation,  as 
the  case  may  be,  "shall  first  certify  that  the 
money  required  for"  that  purpose  "is  in  tfae 
treasury  to  the  credit  of  the  fund  from  which  it 
is  to  be  drawn,"  etc,  as  required  by  section 
2702jRev.  SL 

3.  Where  either  of  such  requirements  has 
been  omitted,  the  municipality  will  not,  by  the 
acts  of  its  officers,  be  estopped  to  set  up  such 
omission  as  a  defense  to  an  action  brought 
against  it  on  such  contract. 

4.  Where,  in  an  action  founded  on  such  con- 
tract, the  petition  does  not  set  forth  its  termu, 
and  a  motion  is  interposed  by  the  defmdant  to 
make  the  petition  more  definite  and  cc^^tain  by 
stating  those  terms,  an  ordw  overruhng  such 
motion  constitutes  erroK  affecting  a  snbstantial 
right  of  the  defoidant 

(Syllabus  by  the  Ooart) 

Error  to  circuit  court,  Fairfield  county. 

This  action  was  brought  in  the  court  of 
common  pleas  of  Fairfield  county  by  tlie 
defendant  In  error,  Miller,  against  the  city 
of  Lancaster,  plaintiff  in  error,  to  recover  a 
balance  claimed  to  be  due  him  from  the  city 
on  account  of  tbe  construction  of  part  of  a 
certain  sewer,  and  certain  catch-basins  to 
be  used  In  connection  therewith,  for  the  use 
of  the  city.  The  plaintiff  had  Judgment  In 
the  court  of  common  pleas,  which  was  af- 
firmed by  tbe  circuit  court  on  error.  There- 
upon the  deiendant  below  (plaintiff  In  error) 
brought  tbe  cause  to  this  court  to  obtain  a 
reversal  of  the  Judgment  of  the  circuit  court 
Rerersed. 

The  facts  necessary  to  an  understanding 
of  the  questions  decided  will  be  found  In 

the  opinion  of  the  court 

Frank  M.  Acton  and  A.  I.  Torys,  for  plain- 
tiff in  error.  Thomas  H.  Dolson  and  Biasee 
&  Brasee,  for  defendant  in  error. 

BRADBURY,  J.  This  action  was  begun 
Dy  the  filing  of  tbe  following  petition:  "In 
the  month  of  ,  A.  D.  1801,  the  defend- 
ant, which  is  a  municipal  corporation,  was 
engaged  in  improving  Broad  and  Columbus 
streets.  In  said  city  of  Lancaster,  with  a 
brick  pavement;  and  at  the  same  time  tbe 


plaintiff  was  engaged  In  performing  his  con- 
tract duly  made  with  the  defendant,  to  put 
a  24-lnch  sewer  across  said  Columbus  and 
Broad  streets  at  their  intersection  with  Mill 
street  In  said  city,  and  connect  them  with, 
and  build,  eight  aewer-pipe  catch-tutslns,  with 
McDonald  tops,  at  the  four  comers  of  said 
streets,  at  theh:  Intersections,  and  one  such 
catch-basin  at  an  alley  on  (Columbus  street 
near  to  said  Mill  street,  and  the  perform- 
ance of  which  contract  required  the  use  of 
the  ftdlowing  materials,  and  for  the  same, 
and  the  necessary  labor  to  dig  the  troches, 
etc,  and  put  said  material  in  place,  and  fill 
said  trenches,  he  was  entitied  by  the  terms 
of  said  contract  to  receive  from  defendant 
and  be  paid,  the  following  prices  and  sums, 
viz.:  200  feet  24-Inch  sewer  pipe,  at  $1.25, 
(260;  240  feet  16-lnch  sewer  pipe,  at  65 
cents,  $166;  220  feet  12-inch  sewer  pipe,  at 
65  cents,  fl21;  23  ells  of  15-inch  2  pa  by  Q. 
Matt  at  $1.25,  $26.25;  0  tees  of  24-lnch  sew- 
er pipe,  at  $3.50,  $31.50;  9  sewer  inlets. 
$108;  0  catch-basins,  $226.  Said  plaintiff 
had  all  bis  materials  on  the  ground  for  the 
construction  of  said  catch-basins,  and  had 
completed  the  one  at  said  alley,  and  said 
work  was  being  done  under  the  direction 
and  superintendence  of  the  city  engineer  of 
said  city  and  the  committee  on  drainage  of 
the  council  of  said  city;  and  thereupon  said 
engineer  and  committee,  being  of  opinion 
that  said  sewer-pipe  catch-basins  would  not 
answer  tbe  purpose  Intended,  directed  tbe 
plaintiff,  instead  thereof,  to  construct  at 
said  eight  corners  cistern  catch-basins,  with 
McDonald  tops,  and  agreed  to  pay  him,  for 
such  change,  and  the  necessary  labor  and 
materials  to  make  the  same,  the  sum  of  $25 
apiece,  or  together  $200.  And  the  plaintiff 
says  that,  in  pursuance  of  said  direction  and 
agreement  he  completed  said  contract  and 
made  said  changes,  and  furnished  all  the 
necessary  labor  and  material  therefor,  which 
was  of  the  cost  and  value  of  $26  apiece,  or 
$200,  and  the  same  was  so  done  with  the 
knowledge  of  said  defendant  and  its  officers 
and  agents  other  than  said  engineer  and  said 
committee;  and  since  the  construction  there- 
of said  defendant  has  possessed  and  used, 
and  still  and  now  possesses  and  uses,  said 
catch-tiaslns;  and  by  reason  of  the  premlaes 
there  became  and  was  due  to  the  plaintiff 
on  account  of  said  original  contract  and 
said  modifications  and  extras  thereof  as 
aforesaid,  the  sum  of  $1,117.76;  but  said  de- 
fendant although  often  requested  so  to  do, 
has  hitherto  failed  and  refused  to  pay 
plaintiff  said  sum,  or  any  part  thereof,  ex- 
cept $723,  and  the  whole  balance  thereof,  to 
wit  $394.76,  with  Interest  thereon  from  the 
Ist  day  of  January,  A.  D.  1892,  Is  still  due 
to  him  and  unpaid,  and  for  which  he  asKs 
Judgment  against  defendant  Wherefore 
the  said  plaintiff  prays  Judgment  against 
said  defendant  for  said  sum  of  $394,75.  to- 
gether with  Interest  thereon  from  the  Ist 
daj  of  January,  A.  D.  1892." 
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The  iwtitlon  does  not  disclose  the  terms  of 
this  contract,  nor  the  circumstances  under 
trhlch  It  was  made.  Had  this  been  done,  the 
character  of  the  contract— whether  legal  or  il- 
legal—would have  appeared,  and  its  validity 
could  have  been  determined  by  a  demurrer 
to  the  petition.  I>oubtle8a  an  apprehension 
ot  the  result  that  might  follow  such  a  course 
was  the  moving  cause  that  Induced  the  able 
and  experienced  counsel  for  the  contractor 
to  refrain  from  setting  forth  more  specifical- 
ly the  contract,  and  the  manner  in  which  It 
was  made.  A  motion  to  require  the  plain- 
tiff below  to  make  bis  petition  more  definite 
and  certain,  by  setting  forth  the  terms  of  the 
contract,  was  made  and  overruled  In  the 
court  of  common  pleas.  The  city  then  inter- 
posed a  demurrer  to  the  petition  on  the 
ground  that  It  did  not  state  a  cause  of  ac- 
tion. The  demurrer  was  overroled,  and 
thereupon  the  city  answered,  denying  the 
validity  of  the  contract  under  which  the 
work  was  alleged  to  have  been  done  and  the 
material  furnished,  and  also  denying  that 
such  work  or  material  were  of  the  value  al- 
leged. An  Inspection  of  the  petition  will 
sbow  that  the  claim  of  the  contractor  ex- 
ceeded 91.100,  9200  of  which  accrued  from 
work  authorized  by  a  modification  of  the 
original  contract  The  circumstances  under 
which  the  modification  of  the  original  con- 
tract was  made  are  set  forth  with  reason- 
able clearness,  but  the  petition  Is  silent  con- 
cerning the  terms  of  the  original  and  prin- 
cipal contract  Itself.  The  petition  simply 
states  that  "the  plaintiff  was  engaged  in  per- 
forming his  contract,  duly  made  with  the 
defendant,  to  put  in  a  24-inch  sewer  across 
said  Columbus  and  Broad  streets  at  their  in- 
tersection with  Mill  8treet,"-etc.  This  aver- 
ment shows  simply  that  at  the  time  the  con- 
tract was  modified  the  plaintiff  was  perform- 
ing a  contract  "duly  made"  with  the  city, 
"but  contains  no  word  as  to  Its  terms.  If 
It  appeared  that  the  plaintiff  had  been  paid 
in  full  for  all  the  work,  etc.,  performed  un- 
der the  principal  (original)  contract,  and  was 
seeking  only  to  recover  what  had  accrued 
under  the  modification,  the  averment  might 
have  been  sufficient,  but  this  w:as  not  the 
•case.  His  right  rested  on  both.  The  exist- 
ence and  terms  of  the  original  contract  were 
as  necessary  to  his  recovery  as  were  those 
of  tta^  modification.  The  right  of  the  city 
In  this  respect  was  to  be  advised  as  to  the 
whole  claim  of  the  contractor.  It  was  en- 
titled to  know  Just  what,  according  to, the 
plaintiff's  version  of  the  contract,  he  was  to 
do,  and  what  obligations  It  imposed  on  the 
city,  that  It  might  admit  or  take  Issue  up- 
on those  terms  according  to  Its  understand- 
ing of  their  truth  or  falsity.  Certainly  np 
priuclple  of  pleading  Is  more  firmly  estab- 
lished than  that  one  who  founds  his  cause  of 
action  upon '  a  contract  must  set  forth  that 
contract,— at  least.  In  all  cases  where  a  quan- 
tum meruit  will  not  lie.  The  amouqt  In- 
volved In  the  contract  In  question  exceeded 


$500,  and,  according  to  the  principles  here- 
after to  be  announced,  a  special  contract 
was  Indispensable  to  a  recovery  against  the 
city.  The  motion  should  have  been  sustain- 
ed. 

In  view  of  the  principles  hereidafter  an- 
nounced, doubts  will  at  once  arise  respect- 
ing the  sufficiency  of  the  petition,  and  the 
correctness  of  the  action  of  the  court  of 
common  pleas  In  overruling  the  demurrer  to 
It  But  as  the  real  question  In  the  case  Is 
whether  the  contract  under  which  recovery 
was  sought  was  legal  and  valid,  and  as  the 
answer  controverts  this  validity,  and  as  the 
circumstances  upon  which  Its  validity  de- 
pends are  found  In  the  bill  of  exceptions, 
that  question  will  be  determined  according 
to  the  undisputed  facts  there  disclosed,  rath- 
er than  by  a  review  of  the  holding  on  the 
demurrer,  which  would  confine  us  to  such 
facts,  or,  rather,  absence  of  facts,  as  may  be 
found  in  the  petition.  Those  undisputed 
facts  show  that  the  city  of  Lancaster  was 
engaged  In  paving  two  of  Its  streets,— Broad 
and  Colambus  streets;  that  these  two  streets 
ran  parallel  to  each  other,  both  crossing  Mill 
street;  that  the  latter  street  at  the  two 
points  where  the  two  streets  above  named 
cross  It  would  be  paved  as  parts  of  those 
streets;  that  the  city  of  Lancaster  was  con- 
templating the  construction  at  an  early  date 
of  a  sewer  along  Mill  street  and  to  avoid 
tearing  up  the  paving  at  Its  Intersection  with 
Broad  and  Columbus  streets,  which  would 
become  necessary  If  the  city  delayed  the  con- 
struction of  the  sewer  in  question  until  aft- 
er the  Improvement  of  those  two  streets  bad 
been  completed,  the  city  determined  to  lo- 
cate and  construct  at  once  the  sewer  at 
those  Intersections.  Tbe  determination  was 
reached  by  the  drainage  committee  of  the 
council,  rather  than  by  any  formal  action  of 
the  council  Itself,  and  this  Is  also  true  of  the 
letting  of  the  contract  for  the  construction 
of  the  sewer  at  these  Intersections.  The  city 
council  took  no  action  whatever,  either  to 
authorize  the  drainage  committee  to  enter 
Into  the  contract,  or  to  ratify  the  contract 
after  It  was  made,  except  what  may  be  im- 
plied from  its  appropriating  money  to  be  ap- 
plied In  part  payment  of  the  work.  No  ad- 
vertisement for  bids  was  made  as  provided 
by  aecciott  2303,  Bev.  St;  nor  does  It  appear 
that  funds  to  pay  for  the  work  were  In  the 
city  treasury,  or  that  a  certificate  to  that  ef- 
fect was  made  by  the  proper  officer,  as  pre- 
scribed by  section  2702,  Bev.  St.  That  the 
work  was  done  according  to  the  contract 
and  partly  paid  for,  is  not  disputed.  Did  a 
contract  thus  made,  and  afterwards  per- 
formed. Impose  a  liability  on  the  city? 
Doubtless  It  would  do  so  but  for  the  re- 
strictive provisions  of  tbe  sections  of  the 
statute  before  alluded  to.  Counsel  for  de- 
fendant in  error  cite  authorities  whlcb 
strongly  tend  to  establish  the  general  doc- 
trine that  municipal  bodies,  as  yrell  as  in- 
dividuals, ^ay  be  bound  by  Implied  con* 
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tracts,  and  that  where  work  has  been  done 
or  material  supplied  to  municipal  corpora- 
tions tor  purposes  within  the  scope  ot  their 
powers,  and  has  been  accepted  by  them,  they 
should  be  held  to  the  payment  o^  their  rea- 
sonable Value.  Ck>ncedlng  the  soundness  of 
this  rule  aa  a  general  principle,  to  what  ex- 
tent has  It  been  modified  by  the  statutes  of 
Ohio?  The  statutory  proTlsIons  that  chiefly 
bear  upon  this  question  are  found  In  sec- 
tions 1693,  2303,  2702,  ReT.  St 

Section  1693  proTldes:  *'•  •  •  And  no 
contract,  agreement  or  obligation  shall  be 
entered  Into  except  by  an  ordinance  or  reso- 
lution of  the  council,  nor  any  appropriation 
of  money  for  any  purpose  be  made  except  by 
an  ordinance;  every  ordinance  appropriat- 
ing money  shall  contain  an  explicit  state- 
ment of  the  uses  and  purposes  for  which 
the  appropriation  is  made;  the  power  or  au- 
thority to  make  a  contract,  agreement  or 
obligation  to  bind  the  corporation,  or  to 
make  an  appropriation,  shall  not  be  delegat- 
ed;  and  every  contract,  agreement  or  obliga- 
tion, and  every  appropriation  of  money  made 
contrary  to  the  provisions  of  this  section  shall 
be  void  as  aginst  the  corporation,  but  bind- 
ing on  the  person  or  persons  making  it" 

"Sec.  2303.  When  the  corporation  makes 
an  improvement  or  repair  provided  for  in 
this  chapter,  the  cost  of  which  will  exceed 
five  hundred  dollars.  It  shall  proceed  as  fol- 
lows: First  It  shall  advertise  ta€  bids  for 
the  period  of  two  weeks  •  •  •  in  two 
newspapers  published  Id  the  oorporatton. 

"Sec.  No  c<«itract,  agreement,  or  ob- 
ligation Involving  the  expenditure  of  money 
shall  be  entered  Into,  nor  shall  any  ordinance, 
resolubou  or  order  for  the  appropriation  or 
expenditure  of  money,  be  passed  by  the  coun- 
cil or  by  any  board  or  officer  of  a  municipal 
corporation,  unless  the  auditor  of  the  corpora- 
tion, and  If  there  Is  no  auditor,  the  clerk 
thereof,  shall  first  certify  that  the  money  re- 
quired for  the  contract  agreement  or  other 
obligation,  or  to  pay  the  approprIatl<m  or 
expenditure,  Is  in  the  treasury  to  the  credit 
of  the  fund  from  which  It  to  to  be  drawn, 
and  not  appropriated  for  any  other  purpose, 
which  certificate  shall  be  filed  and  Immedi- 
ately recorded;  and  the  sum  so  certified  shall 
not  thereafter  be  considered  unappropriated 
tmtll  the  cfwporatlon  Is  discharged  from  the 
contract  agreement  or  obligation,  or  so  long 
as  the  ordinance,  resolution  or  order  is  in 
force;  and  all  ctmtracts,  agreements  or  oth- 
er obligations,  and  all  ordinances,  restriutlons 
and  orders  entered  Into  or  passed,  contrary 
to  the  proTlsicHis  of  this  section  shall  be 
void." 

The  provisions  of  one  of  these  sections 
(2303)  apply  only  to  contracta  for  Improve- 
ments, the  cost  of  which  exceeds  f500.  Did 
the  contract  involved  in  this  action  contem- 
plate an  expenditure  exceeding  that  sum? 
The  contract  related  to  two  different  and 
disconnected  aectious  of  the  same  sewer. 


One  section  was  to  be  constructed  at  the  In- 
tersection of  MIU  street  and  Broad  street; 
the  other  section,  at  the  Intersection  of  Hill 
and  Columbus  streets;  each  to  be  supplied 
with  catch-basins.  These  two  secticms,  how- 
ever, were,  in  the  end,  to  become  component 
parts  of  a  sewer  extending  along  Mill  street 
When  the  balance  of  the  sewer  should  be  con- 
structed, it  would  be  joined  to  these  two  sec- 
tions, and  the  whole  compose  a  single  sewer 
along  that  street  While  a  municipality  in 
this  state  should  not  be  allowed  to  divide  an 
Improvement,  which  is  In  fact  single  and  en- 
tire, into  separate  parts,  so  as  to  make  the 
cost  of  each  part  less  than  fCOO,  and  con- 
tract separately  for  the  construction  of  each 
part,  thereby  evading  the  provisions  of  sec- 
tlMi  2303,  Rev.  St,  as  to  advertising  fw 
bids,  nevertheless,  if.  In  view  of  the  circum- 
stances under  which  the  city  was  acting  at 
the  time  this  contract  was  made,  It  In  good 
faith  had  elected  to  regard  the  constructlott 
of  each  section  as  a  matter  distinct  and  Inde- 
pendent of  the  other,  and  had  proceeded  to 
contract  separately  for  each  sectl<m,  nelthw 
would  have  originally  involved  an  expejidi- 
ture  of  $500,  and  therefore  it  might  not  have 
fallen  within  the  provisions  of  section  2S03  as 
to  advertising  for  bids.  This  was  not  done, 
however,  but  Instead  the  two  seetltais  were 
treated  as  one,  and  their  construction  was 
provided  for  by  a  single  contract  which  In- 
volved an  expenditure  exceeding  fSOO.  This 
section  2308,  Rev.  St,  however,  does  not  ex- 
tend to  every  ccmtract  involving  an  expendi- 
ture exceeding  $500,  but  only  to  such  con- 
tracts as  relate  to  an  Improvement  or  repair 
provided  for  in  chapter  4,  dlv.  7,  tit  12,  Rev. 
St.  The  circumstances  under  which  the  con- 
tract in  questl<m  was  made  are  peculiar.  The 
municipal  authorities  were  acting  In  advance 
of  any  established  plan  of  Improvement  How 
the  fund  was  to  be  raised  to  pay  the  cost  of 
the  sewer  upon  Its  ultimate  construction, 
does  not  appear.  The  scheme  in  this  respect 
had  not  been  developed  when  the  contract 
was  made.  The  usual  course,  where  an  Im- 
provement Is  made  pursuant  to  the  chapter 
above  named.  Is  to  assess  the  cost  of  c<hi- 
struction,  or  a  material  part  of  It  on  the 
property  to  be  benefited;  but  whether  It  was 
to  be  done  in  this  way,  or  the  expense  placed 
up<m  the  entire  taxable  property  of  the  city, 
nevertheless  the  contract  related  to  the  con- 
struction of  a  sewer,  and  that  is  an  Improve- 
ment provided  for  in  that  chapter.  There- 
fore we  think  the  provisions  of  section  2303 
are  applicable,  and  that  the  advertisement 
for  bids  which  It  prescribes  was  indispens- 
able to  the  validity  of  the  contract.  Section 
2702,  Rev.  St,  is  also  applicable  to  this  con- 
tract. This  section  prohibits  a  municipality 
from  entering  into  any  contract  *  In- 
volving the  expenditure  of  money  unless  the 
auditor  or  clerk,  as  the  case  may  be,  shall 
first  certify  that  the  money  required  for 
the  contract  Is  In  the  treasury.  The  provi- 
sions ot  section  1688,  Rev.  St,  are  equally 
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<M>Ucable  and  emphaUc.  That  section  pro- 
vides that:  "No  contract  •  «  •  shall  be 
entered  Into  except  bj  ordinance  or  resolu* 
tioa  of  the  council  •  •  •  The  power  or 
aathoritf  to  make  a  contract  •  *  •  shall 
not  be  delegated;  and  every  contract  •  •  • 
made  contrary  to  the  provisions  of  this  sec- 
tion  aball  be  void  ae  asainst  the  corpora- 
tion." ■ 

The  evils  against  which  these  restrictive 
statutes  are  directed  are  .mnnlclpal  extravat 
gance,  and  tlie  negligence  and  Indifference  of 
manidpal  officers.  T^ey  were  designed  for 
the  protection  of  municipal  taxpayers  gen- 
crally,  as  well  as  to  guard  against  excessive 
special  assessments  against  property  to  pay 
for  local  improvements.  The  mlschi^  aris- 
ing from  mnnlclpal  prodigality,  and  tbe 
growth  of  municipal  debts  thbt  attended 
thereon,  called  loudly  for  an  efficient  remedy. 
These  restrictive  statutes  are  the  answer 
to  that  caU.  They  embody  that  principle  of 
sound  public  policy  which  seeks  to  enforce 
economy  In  the  administration  of  public  af> 
fairs.  The  Judicial  tribunals  of  the  state 
should  administer  these  laws  so  as  to  ad- 
vance the  purpose  thus  sought  to  be  accom- 
plished. Contracts  made  In  violatimi  of  these 
etatntes  should  be  hdd  to  Impose  no  corpo- 
rate liability.  Persons  who  deal  with  mu- 
nicipal bodies  for  their  own  profit  should  be 
required,  at  their  peril,  to  take  notice  of 
llnUtations  uikxl  the  pow^  of  those  bodies 
which  these  statutes  Impose.  The  corpora- 
tion should  not  be  estopped  by  the  acts  of 
its  officers  to  set  up  these  statutes  In  defense 
to  contracts  made  in  disregard  of  them.  It 
would  be  idle  to  enact  those  statutes,  and 
aftOTwards  permit  their  practical  abrogation 
by  neglect  or  other  misconduct  of  the  offi- 
cers of  the  municipality.  If  such  effect 
should  be  given  to  such  acta  of  municipal  of- 
ficers. It  would  defeat  the  operation  of  the 
statutes.  The  strict  enforcement  of  these 
provisions  may  occasionally  cause  instances 
of  Injustice.  It  is  possible  that  municipal 
bodies  may  secure  benefits  under  a  contract 
thus  declared  void,  and  refuse  to  make  satis* 
faction.  In  the  nature  of  things,  however, 
theee  instances  will  be  rare.  Those  who 
deal  with  public  agencies  intrusted  with  the 
man^ement  of  municipal  affairs,  usually  ex- 
l>erlence  liberal  treatment  Such  agencies 
are  not  stimulated  to  acts  of  injustice  by  cu* 
pidlty.  Self-interest,  that  great  jnotlve  to 
overreaching.  Is  absent  If,  however,  cases 
of  hardship  occur,  they  should  be  attributed 
to  the  folly  of  him  who  entered  into  the 
Invalid  contract.  The  gateways  of  munlc- 
iiul  prodigality  should  not  be  left  wide  open 
i>ccause  an  attempt  to  narrow  them  may 
I'ause  an  occasional  Instance  of  seeming  hard- 
shii». 

A  few  words  may  be  added  as  to  operation 
of  s^'ctiMi  16&3,  Bev.  St.,  which  declares  a 
comract  void,  as  to  the  municipality,  if  not 
"entered  into  by  ordinance  or  resolution  of 
-the  counciL"   Kotwlthstanding  this  emphat- 


ic declaratk>D.  yet  so  far  as  this  case  Is 
concerned.  It  may  be  conceded  that  a  con- 
tract made  in  vioIatl<m  of  this  section  Is 
capable  of  subsequent  ratification  by  the 
council.  But  whether  a  contract  thus  made 
may  be  ratified  by  the  council  or  not  or,  If 
capable  of  ratification,  whether  the  act  of 
the  city  council  In  apprc^riating  money  to 
be  applied  on  the  contract  Involved  herein 
was  a  sufficient  ratification,  Is  immaterial  to 
a  decision  of  the  case,  and  will  not  be  con- 
sidered further,  because,  however  that  may 
be,  the  contract  having  been  made  in  viola- 
tion of  sections  2303.  2702,  Bev.  8t,  la  on 
that  account  clearly  void,  and  Imposed  no 
liability  on  the  city.  Judgment  reversed,  and 
Judgment  for  plaintiff  in  error  on  the  undis- 
puted facta. 

mt  lU.  439) 

FARMERS'  LOAN  &  TBUST  00.  T.  LAKB 
ST.  EL.  B.  GO.  et  aL 

(Supreme  Conrt  of  Illhiols.   June  18,  189S.) 
ReuovAL  OF  CAirsBS— Bo:fD— ACTITB  TatrsT— Rs> 

QCIRF.HEKT  OF  TRL'ST  CoMPANT  TO  HaKB  DBPOS- 

iT— FoREioM  Tkust  Compamt— Tkanbaotiok  OF 

BUfllNKBS  lit  Illi^^ois— Enjoihimb  Fouclosobb 

OF  Taun  Dbbd-^-Paktibi. 

X.  Act  Oong.  March  3i  1887,  providing  for  xe> 
moval  <^  a  cause  to  a  federal  court  when  "there 
shall  be  a  controversy  which  Is  wholly  be- 
tween citizens  of  different  states,"  provides 
that  the  petitioner  "may  make  and  file  a  peti- 
tion," etc.  and  requires  that  he  "ahidl  make 
and  file  therewith  a  bond  with  good  and  suffl- 
Cient  surety,"  etc.  Hdd,  that  where  a  petition- 
er filed  a  bond  not  executed  by  himself,  hut 
signed  by  strangers  to  the  record,  as  principal 
and  sureties,  and  no  proof  was  offered  as  to  the 
soiveocy  of  the  sureties,  and  why  petitioner  did 
□ot  sign,  and  why  the  strangers  filed  a  bond  in 
his  stefid,  is  iinexpiained,  it  cannot  be  regarded 
as  even  a  substantial  compliance  with  the  act 

2.  The  imposition  of  active  duties  upon  a  trust 
company  as  trustee  under  a  trust  deed  brings  it 
withm  the  prohibition  of  the  act  of  1887,  as 
amended  In  1889,  regulating  trust  companies, 
making  it  anlawful  for  such  a  company  to  ac- 
cept a  trust  before  depositing  with  the  auditor 
of  public  acounts.  for  the  benefit  of  its  credit- 
ors, the  sum  of  9200,000  in  stocks  of  the  Unit- 
ed  States,  w  municipal  bonds  of  this  state, 
etc 

8.  A  foreign  trust  company  accepted  an  ap- 
pointment as  trustee  nnder  a  deed  of  trnst  ez- 
ecBted  by  a  atreet-railroad  company,  executed 
and  delivered  a  large  amount  of  its  bonds  from 
time  to  time,  and  rendered  to  the  railroad  com- 
pany bills  for  certifying  bonds  and  accepting 
the  deed  of  trust  and  for  services  under  the 
trust  deed,  which  were  paid  by  the  railroad 
company.  The  trustee  exercised  constant  super- 
vision over  the  application  of  bonds  as  issued, 
and  corresponded  with  the  railroad  company  in 
r^ard  to  the  issuance  and  delivery  of  bonds, 
and  in  regard  to  accounts  and  releases  of  the 
lien  of  the  tnist  deed  upon  parts  of  the  trust 
property  which  It  was  authorized  to  make.  As 
authorized  by  the  deed,  it  appointed  an  agent, 
who  did  a  large  amount  of  business  in  its  be- 
half, which  appointment  was  ratifi,ed  ai^  ac- 
cepted by  the  railroad  company.  'The  agent 
frequently  examined  the  hooks  of  the  mortga- 
gor, and  looked  after  the  issuance  and  appli- 
cation of  the  aiithoriscd  bonds.  Qe  made 
reports  as  agent  to  his  principal,  and. gave  ad- 
vice in  reference  to  fjuestlons  in  dispute  aris- 
ing between  his  principal  and  the  railroad  com- 
pany from  time  to  time.    EM,  that  the  corn- 
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paw  did  bosfaien  In  Oe  atate,  wtthln  Act  July 
1.  1872,  I  26,  providing  that  "foreign  corpora- 
tions, and  the  offlcen  and  agents  thereof,  doing 
baslneBS  ir  this  state,  shsll  be  Bobjected  to  aU 
the  UabilitieB,  restrictions,  and  dotlea  that  are  or 
may  be  imposed  vgoa  cmpontionfl  ct  lliie  diar* 
acter  orgamxcd  wmer  th«  gmeral  lawi  of  this 
state,**  etc. 

4.  In  a  salt  to  enjoin  the  foreclorore  of  a  tmst 
deed  made  by  a  street-railroad  company  to  se- 
care  its  bonds,  and  to  enjoin  a  certain  tmstee 
from  acting  nnder  the  deed,  there  is  no  errmr 
in  entering  a  decree  without  first  requiring  all 
the  bondholders  to  be  made  parties,  where  ail 
the  trustees,  representing  nnmeroas  bcmdhold- 
ers,  were  made  parties,  and  were  by  the  bond- 
holders expressly  autiiorised  to  forecloae  the 
tmst  deed,  and  Tested  with  the  exciiurive  right 
of  action,  whcHier  at  law  or  equity,  ander  the 
trnst  deed. 

Appeal  from  ai^Uate  crart,  Firat  district 
Bin  by  the  Lake  Street  Bterated  Bailroad 
Company  against  the  Parmen*  Loan  &  Trnst 
Company  and  others  for  the  appointment  of 
a  trnstee  and  an  Injunction.  From  the  at- 
flnnance  of  a  decree  for  complainant  by  the 
appellate  court  (68  IIL  App.  668),  the  defend- 
ant the  Farmers*  Loan  ft  Trust  Company  ap- 
peals. Affirmed. 

This  Is  an  appeal  from  a  Judgment  of  the 
appellate  court  affirming  a  decree  of  the  su- 
perior court  of  Coolc  county  removing  appel- 
lant as  trustee  under  a  deed  of  tmst  made 
by  the  appellee  the  Lake  Street  Elevated 
Bailroad  Company  to  appellant  the  Farmers' 
Loan  ft  Trust  Company,  and  to  appellee  the 
American  Trust  ft  Savings  Bank,  as  trustees, 
and  enjoining  appellant  from  taking  any 
steps  to  foreclose,  or  otherwise  act  aa  tmstee 
under,  the  tmst  deed.  The  blU  vaa  filed  by 
the  appellee  the  Lake  Street  Elevated  Bait- 
road  Company  on  January  SO,  1896,  and 
made  appellant,  the  Farmers'  Loan  ft  Trust 
Company,  and  the  appellees  the  American 
Trust  &  Savings  Bank  and  the  Northern 
Trust  Company,  defendants.  The  bill  al- 
leges that  on  the  7th  day  of  April,  1893,  the 
complainant  therein,  the  Lake  Street  Elevat- 
ed Bailroad  Company,  -made  a  mortgage  or 
trust  deed  to  the  defendants  the  American 
Trust  ft  Savings  Bank  and  the  Farmers' 
Loan  ft  Trust  Company,  as  trustees,  tliat  the 
trust  was  accepted  in  writing  by  the  trus- 
tees, and  that  the  mortgage  or  deed  of  trast 
was  duly  recorded  on  May  16,  1893.  A  copy 
of  the  mortgage  was  made  an  exlUbit  to  the 
bUL  The  bill  further  sets  forth  the  Incorpo- 
ration of  the  railroad  company  nnder  the 
laws  of  nunols  for  the  purpose  of  construct- 
ing railways,  etc.,  with  a  capital  stock  of 
f5,000,000,  divided  bito  60,000  shares  of  $100 
each;  that  in  April,  1893,  its  capital  stoc^  was 
duly  increased  to  $10,000,000,  and  consisted  of 
100,000  shares  of  $100  each;  that  the  Farm- 
ers' Loan  ft  Trust  Company  was  a  corporar 
tlon  organized  under  the  taws  of  New  York, 
and  bad  not,  prior  to  the  making  of  the  trust 
deed,  nw  since,  complied  with  the  laws  of 
Illinois,  requiring  a  deposit  with  the  auditor 
of  public  accounts  of  $200,000  In  stocks  of 
the  United  States,  or  municipal  bonda  of  this 


state,  or  In  mortgages  on  Improved  or  pro* 
dnctlve  real  estate  in  lUlnois,  being  first  liens 
thereon,  and  the  real  estate  being  worfh  at 
least  twice  the  amount  loaned  thereon;  that 
the  railroad  company  did  not  know  that  the 
Farmers'  Company  had  not  complied  with 
the  laws  of  lilinois  as  to  making  said  deposit, 
and  that  the  Farmers'  Company  was  doing 
business  in  Illinois  without  having  made  the 
deposit;  that  the  Farmers*  Company  had 
appointed  an  agent  to  represent  the  compa- 
ny, to  enforce,  on  the  part  of  the  railroad 
company,  a  compliance  with  the  trust  re- 
posed  In  the  Farmers'  Company  under  the 
trust  deed;  that  under  the  trust  deed  there 
were  certified  and  delivered  by  the  trust 
companies  the  6,500  bonds  referred  to  there- 
in; that,  after  the  6,600  bonds  had  lieen  cer- 
tified to,  additional  bonds  were  issued,  which 
were  also  certified  to  by  the  tmst  companies, 
and  disposed  of  under  the  direction  of  the  agent 
tor  tlie  Farmers*  Company;  that  since  the 
acceptance  of  the  trust  the  Farmers*  Com- 
pany has  transacted  and  done  business 
through  its  said  agent  in  connection  with  the 
tnut  under  the  trust  deed,  and  was  still 
claiming  the  right  to  do  business  by  the  exe- 
cution of  the  trust  assumed  by  it;  that  since 
the  making  of  the  tmst  deed  the  railroad 
company  had  built,  and  was  then  operating, 
a  railroad  in  the  city  of  Chicago  for  the  car^ 
rylng  of  passengers  within  said  city;  that  It 
had  been  unable  to  earn  snfflcient  money,  to 
pay  the  interest  on  its  ttonded  Indebtedness; 
that  one  William  Zlegler,  of  New  Tork  City, 
conspiring  with  persons  representing  610 
bonds  of  the  total  Issue  of  7,674  bonds  of  $1,- 
000  each,  iutd  made  a  demand  upon  the  trust 
companies  that  they  proceed  to  foreclose  and 
take  possession  of  the  railroad  nnder  the 
power  in  the  trust  deed;  that  a  bill  was  filed 
in  the  circuit  court  of  Cook  county  against 
Zlegler  et  al.,  in  which  an  injunction  was  ift< 
sued,  enjoining  them  and  the  tmstees  from 
foreclosing  the  mortgagee  upon  tiie  demand 
of  Ziegler  et  aL,  representing  006  of  tbe  610 
bonds;  that  the  railroad  company  was  In- 
formed by  said  agent  of  the  Farmers*  Com- 
pany on  January  28,  1896,  that  no  other  de- 
mand had  been  made  upon  the  trustees,  ex- 
cept that  made  by  Ziegler  and  his  associates, 
but  that,  although  no  other  person  was  ask- 
ing the  Farmers'  Company  to  take  any  ac- 
tion, they  filed  a  bill  to  foreclose  the  mort- 
gage for  failure  to  pay  the  Uiterrat  upon  the 
iMuded  Indebtedness;  that  said  Interest  was 
paid  up  to  January  1,  1895;  that  the  Farm- 
ers* Company,  in  violation  of  its  duty,  and  Id 
order  to  injure  and  destroy  the  property  and 
assets  of  the  railroad  company,  Intended  to 
take  possession  of  the  property  of  the  rail- 
road company,  or  attempt  to  foreclose  the 
tmst  deed,  for  a  failure  to  pay  the  interest 
faUlng  due  on  July  1,  1890^  and  January  1, 
1896;  that  tbe  holders  of  6»674  of  the  bonds 
had  requested  the  tmstees  to  taice  no  action 
with  reference  to  the  failure  of  the  company 
to  pay  the  coupons  due  July  1,  188S,  and 
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January  1,  1896;  that  the  American  Tmst  & 
SavingB  Bank  on  January  28,  1806,  refused 
to  Join  the  Farmers'  Company  to  enforce  the 
trust  deed  on  account  of  such  failure;  that 
the  holders  of  over  6,500  of  the  bonds  Issued 
under  the  trust  deed  desired  that  the  Farm- 
ers' Company  should  be  removed  from  Its  po- 
Bltlon  as  trustee  for  failure  to  comply  with 
the  law  of  Illinois  requiring  said  deposit  with 
the  auditor  of  public  accounts,  and  for  as- 
suming to  take  proceedings  under  the  tniat 
deed  contrary  to  the  request  of  the  holders 
of  a  majority  of  the  bonds  Issued  under  the 
trust  deed.  The  bill  prays  that  a  new  trustee 
may  be  appointed  by  the  court  under  the 
trust  deed  in  place  of  the  Farmers'  Company, 
that  an  injunction  be  issued  enjoining  the 
Farmers*  Company  from  taking  any  proceed- 
ings under  the  deed  of  trust,  and  for  such 
other  and  different  relief  as  equity  may  re- 
quire. 

An  Injunction  was  granted  and  served  on 
the.  agent  of  the  Farmers*  Company  at  11:10 
a.  m.  January.  80,  1896.  Summons  was 
served  on  said  agent  on  Febmary  6,  1896. 
On  January  81,  1886,  the  Farmers'  Company 
filed  a  petition  and  bond  In  the  superior 
court  for  the  removal  of  the  cause  to  the 
United  States  court  The  petition  was  sign- 
ed by  the  Farmers*  Loan  &  Trust  Company, 
by  Its  solicitors,  bond,  filed  with  the 

petition  for  removal,  was  executed  only  by 
William  Burry  and  Rockwell  King,  as  obll- 
gon,  and  was  In  the  penal  sum  of  f 000.  On 
February  8,  1896,  the  superior  court  denied 
the  motion  to  remove  the  cause  to  the  fed- 
eral court,  and  exception  was  taken  thereto 
by  the  Fanners'  Owipany.  On  iiaich  IT, 
1896,  the  Xorthem  Trust  Company  filed  its 
answer,  stating  that  It  was  Informed  that 
the  Farmers*  Company  had  not  complied 
with  the  laws  of  Illinois  In  relation  to  trust 
companies,  and  that  In  its  belief  the  Farm- 
ers' Company  had  been  doing  business  In 
Illinois,  without  having  made  the  deposits 
aforesaid,  ^e  answer  admits  substantial- 
ly the  allegations  of  the  blU  as  made  there- 
in, and  also  sets  forth  that  the  Northern 
Trust  Company  Is  the  bolder  of  6,592  of  said 
bonds,  and  has  not  made  any  demand  on 
either  of  said  trustees  to  foreclose  said  trust 
deed.  On  March  IS.  1896,  the  American 
Trust  &  Savings  Bank  filed  its  answer.  On 
March  26,  1896,  the  Farmers'  Loan  &  Trust 
Company  filed  Its  answer,  denying  substan- 
tially all  the  material  allegations  of  the  bill. 
On  June  4,  1896,  a  final  decree  was  entered 
by  the  superior  court,  finding  that  the  alle- 
gations of  the  bill,  as  herein  set  forth,  were 
true;  further  finding  that  the  bill  In  the 
foreclosure  case  was  filed  at  10:36  o'clock  on 
January  30,  1896,  and  that  within  10  min- 
utes after  said  filing  a  subpoena  was  issued 
and  delivered  to  the  solicitor  of  the  Farmers' 
Company,  and  by  him  delivered  to  the  Unit- 
ed States  marshal  on  February  IS,  1896,  and 
served  on  that  date;  further  finding  that  the 
holders  of  6,574  of  the  bonds  specially  re- 


quested the  American  Trust  &  Savings  Bank 
and  the  Farmers'  Loan  &  Trust  Company 
to  take  no  action  whatever  under  the  trust 
deed.  The  decree  also  ordered  that  the 
Farmers'  Company  should  be  removed  as 
trustee  or  co-trustee  under  the  deed  of 
trust,  and  be  enjoined  from  prosecuting  any 
suit  to  foreclose  said  trust  deed,  and  that 
the  American  Trust  &  Savings  Bank  should, 
by  an  instrument  In  writing,  appoint  a  co- 
trustee In  place  of  the  Farmers'  Company, 
and  that  the  Farmers'  Company  should  exe- 
cute an  instrument  of  transfer  to  such  new 
trustee  of  all  Its  rights  and  powers,  etc., 
and,  In  case  of  failure  of  the  Farmm*  0<Hn- 
pany  to  execute  such  Instrument,  that  a 
master  In  chancery  should  do  so,  and  that, 
upon  the  failure  of  the  American  Trust  & 
Savings  Bank  to  make  the  appointment 
withtQ  30  days,  the  court  thereby  reserved 
the  power  to  appoint  a  co-trustee. 

Bunn^s  &  Burry  and  Herrlck,  Allen, 
Boyesen  Sc  Martin,  for  appellant  Knight  & 
Brown,  for  appellee  Lake  Street  Xa.  B.  Ca 
Moran,  Kraus  &  Uayer,  for  appellee  Ameri- 
can Trust  ft  Savings  Bank.  Dupee,  Judali, 
Wlllard  ft  Wolf,  for  appellee  Norflwrn  Trust 
Co. 

MAOBUDER,  J.  (after  stating  the  facts). 
L  It  Is  claimed  on  the  part  of  the  appellant 
that  the  trial  court  erred  In  retaining  juris- 
diction of  the  cause  after  the  filing  of  the 
petition  and  bond  for  Its  removal  to  the  Unit- 
ed States  court  There  was  no  error  In  this 
action  of  the  trial  court  The  petition  for 
the  removal  was  signed  by  the  appellant, 
the  Farmers'  Loan  &  Trust  Company,  one 
of  the  defendants  in  the  court  below,  but 
the  bcmd  filed  with  such  petition  for  re- 
moval was  not  signed  by  the  appellant 
This  condition  of  the  bond  Justified  the  court 
In  denying  the  motion  for  the  removal  of 
the  cause.  In  Machine  Co.  v.  Smith,  71  111. 
204,  we  said  (page  207):  "We  think  it  a  rea- 
sonable construction  of  the  act  [of  congress] 
to  hold  that  it  was  the  duty  of  the  petitioner 
to  present  a  bond  signed  by  Itself,  and  sure- 
ties proven  to  the  court  to  be  sufilclent  The 
petitioner  filed  a  bond  not  executed  by  itself, 
but  signed  by  Creorge  S.  [Hiomas  and  A.  S. 
Alexander  as  principals,  and  certain  other 
parties  as  sureties.  No  proof  was  offered  as 
,to  the  solvency  of  those  who  had  executed 
the  instrument  as  sureties,  and  no  explana- 
tion given  why  the  petitioner  did  not  sign 
the  bond,  or  why  strangers  to  the  record 
were  filing  a  bond,  instead  of  the  defendant 
in  the  cause.  This  cannot  be  regarded  as 
even  a  substantial  compliance  with  the  act 
of  congress."  As,  in  the  Machine  C^.  Case, 
the  bond  was  signed  by  persons  not  parties 
to  the  record,  so  here  the  lH>nd  was  signed 
by  Burry  and  King,  neither  of  whom  was  a 
party  to  the  record.  The  case  of  Machine 
Co.  V.  Smith,  supra,  was  approved  in  Bail- 
way  Co.  V.  Monaghan,  140  111.  474,  30  N.  K 
869,  where  the  act  of  congress  was  referred 
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to,  which  proTldeB  that  the  petitioner  "may 
make  and  flie  a  petition,"  etc.,  and  requires 
that  he  "shall  make  and  file  therewith  a 
bond  with  good  and  BufBcIent  surety,"  etc., 
and  where  we  said:  "The  third  objectloo 
was  that  the  bond  filed  was  not  the  bond  of 
the  defendant  Upon  hearing  and  argu- 
ment, the  court  held  the  objections  to  be 
good;  and  we  think  that  Its  ruling  was  cor- 
rect, upon  the  authority  of  the  case  of  Ma- 
chine Co.  T.  Smith,  71  ni.  204."  This  dis- 
poses of  the  first  error  assigned  by  the  rj^ 
pellant  which  we  deem  ]t  necessary  to  no- 
tice. 

2.  It  Is  further  claimed  by  the  appellant 
that  the  court  below  erred  In  decreeing  that 
the  appellant  be  removed  as  trustee.  Wheth- 
er or  not  the  decree  was  correct  In  ordering 
such  removal  depends  upon  the  solution  of 
the  question  whether  the  appellant  was 
bound  to  comply  with  the  requirements  of 
the  act  of  1887,  as  amended  In  1889,  regulat- 
ing trust  companies.  Section  1  of  said  act 
as  amended  provides  that  "any  corporation 
which  has  or  shall  be  Incorporated  under  the 
general  incorporation  laws  of  this  state,  be- 
ing an  act  entitled  'An  act  concerning  cor- 
porations,' and  all  amendments  thereof,  for 
the  purpose  of  accepting  and  executing 
trusts,  and  any  corporation  now  or  here- 
after authorized  by  law  to  accept  or  execute 
trusts  may  be  appointed  assignee  or  trustee 
by  deed,  and  executor,  guardian  or  trustee 
by  win,  and  ench  appointment  shall  be  of  like 
force  as  In  case  of  appointment  of  a  natural 
person."  Section  6  provides:  "Bach  compa- 
ny, before  accepting  any  such  appointment  or 
deposit,  shall  deposit  with  the  auditor  of  pub- 
lic accounts  for  the  benefit  of  the  creditors 
of  said  company,  the  sum  of  $200,000.00  In 
stocks  of  the  United  States,  or  municipal 
bonds  of  this  state,  or  in  mortgages  on  Im- 
proved and'  productive  real  estate  in  this 
state,  being  first  Hens  thereon,  and  the  real 
estate  being  worth  at  least  twice  the  amount 
loaned  thereon,"  etc.  Bess.  Laws  1889,  p.  99. 
Section  8  of  the  original  act  provides  as  fol- 
lows: "It  shall  not  be  lAwful  for  any  such 
company  to  accept  any  trust  or  deposit  as 
l^erelnbefore  provided,  after  the  passage  of 
this  act,  without  first  procuring  from  the 
auditor  of  public  accounts  a  certificate  of  au- 
thority, stating  that  such  company  has  com- 
plied with  the  requirements  of  this  act  In 
respect  to  such  deposit"  Sess.  Laws  1887, 
p.  14G.  The  act  of  1887,  and  the  amendments 
to  It  made  in  1889,  refer  to  corporations  or- 
ganized under  the  laws  of  nilnols.  But  sec- 
tion 20  of  the  act  of  July  1,  1872,  concerning 
corporations,  provides  as  follows:  "Foreign 
corporations,  and  the  officers  and  agents 
thereof,  doing  business  In  this  state,  shall  be 
subjected  to  all  the  liabilities,  restrictions  and 
duties  that  are  or  may  be  Imposed  upon  cor- 
porations of  like  character  organized  under 
the  general  laws  of  this  state,  and  shall  have 
no  other  or  greater  powers.  And  no  foreign 
or  domestic  corporation  established  or  main- 


tained In  any  way  for  the  pecuniary  profit  of 
its  stockholders  or  members,  shall  purchase 
or  hold  real  estate  in  this  state,  except  bs 
provided  for  In  this  act"  1  Starr  &  C.  Am. 
St  p.  619.  The  appellant  the  Farmers* 
lioan  &  Trust  Company,  Is  a  corporation  or- 
ganized under  the  laws  of  the  state  of  New 
York  for  the  purpose  of  accepting  trusts,  and 
for  other  purposes.  The  act  of  1887.  as 
amended  In  1889,  regulating  trusts.  Is  made, 
by  section  26  of  the  general  corporation  act 
to  apply  to  foreign  as  well  as  domestic  cor- 
porations which  come  within  the  terms  of  Its 
provisions.  So  far  as  appellant  stands  re- 
lated to  the  act  of  1887,  as  amended  In  1889, 
Its  position  Is  not  different  from  that  of  a 
domestic  corporation.  The  Inquiry  then 
arises  whether  the  appointment  of  the  appel- 
lant as  trustee  under  the  trust  deed  sought 
to  be  foreclosed  by  the  bill  herein  comes  with- 
in the  requirement  of  section  6  of  sold  act  of 
1887,  as  amended  In  1889.  It  is  conceded 
that  the  appellant  has  never  compiled  with 
said  section  6,  In  the  matter  of  depositing 
with  the  auditor  of  public  accounts  the  sum 
of  $200,000  In  stocks  or  bonds  or  mortgages, 
as  specified  In  said  section. 

It  Is  said  that  the  taking  of  a  mortgage  by 
a  corporation  to  secure  a  debt  to  it  Is  not 
within  the  prohibition  of  the  statute,  and  that, 
as  a  trust  deed  Is  the  same  as  a  mortgage,  a 
trust  tmder  a  trust  deed  is  not  within  the  ptir- 
vlew  of  the  statute.  The  rule,  however,  that 
the  statute  does  not  apply  to  a  mortgage  or 
trust  deed  which  Is  a  mere  security  for  a  debt, 
Includes  only  such  mortgages  or  trust  deeds 
as  contain  no  special  powers  Involving  ac- 
tive trusts.  The  trust  instmment,  however, 
In  the  present  case.  Imposes  trust  duties  of 
an  active  character.  This  will  readily  appear 
by  reference  to  the  trust  deed  executed  by 
the  railroad  company  to  the  appellant  and 
the  American  Trust  &  Savhigs  Bank.  By 
the  terms  of  the  trust  deed  the  trustees  are 
required  to  certify  the  bonds  to  be  Issued, 
and  to  superintend  their  sale  and  application. 
Such  action  by  the  trustees  under  the  mort- 
gage or  trust  deed  necessarily  precedes  the 
sale  of  the  bonds  to  be  Issued,  and  the  incur- 
ring of  the  Indebtedness  evidenced  thereby. 
Interest  does  not  commence  to  run,  nor  are 
payments  to  be  made,  until  such  certification 
takes  place.  It  cannot  be  said,  therefore,  that 
the  trust  deed  secures  any  Indebtedness  to 
the  trustees,  or  any  indebtedness  actually  ex- 
isting to  those  represented  by  the  trustees  at 
the  time  of  the  execution  of  the  trust  deed. 
By  the  terms  thereof  the  trustees  are  to 
certify  and  deliver  6,600  bonds,  amounting  In 
the  aggregate  to  $6,500,000,  to  be  first  Issued. 
The  bonds  are  to  be  Issued,  under  the  super- 
vision of  the  trustees,  as  follows:  1,000  to 
retire  812  of  the  6  per  cent  bonds  of  the 
iMke  Street  Elevated  Ballway  Company,— 
the  old  company.  These  bonds  are  to  be  re- 
served In  the  possession  of  the  trustees,  and 
delivered  only  upon  the  retirement  and  can- 
celing of  the  old  bonds.  That  Is  to  say,  when- 
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ever  any  of  said  6  per  cent,  bonds  ontstand- 
log  are  paid  or  retired,  they  are  to  be  can- 
celed, and  thp  trustees  are  to  certify  and  de- 
llTer  to  tbe  railroad  company,  or  Its  order, 
a  proportionate  number  of  the  X,000  thmby 
secured  and  reserved;  S,1S0  of  the  bonds  are 
to  be  used  In  the  acquisition  of  a  right  of 
way,  and  construction  upon  a  designated 
route;  SCO  bonds  are  to  be  used  for  the  law- 
ful purposes  of  the  company.  In  the  discretion 
of  the  dlrectMS.  The  6,500  bonds  last  men- 
tioned are  to  be  certified  and  dellrered  by 
the  trustees.  Additional  bonds  are  author^ 
Ixed  as  follows:  850  bonda  for  each  addltlwal 
mile  of  double-track  road,  fully  equipped,  for 
building  the  same;  for  paying  claims  for 
damages  from  operation  or  constructloD,*  for 
procuring  right  of  way;  for  paying  Interest 
on  its  bonds  during  the  first  two  years  of  Its 
operation;  600  bonds  for  each  bridge  boUt 
over  the  Chicago  rirer.  The  bonds  In  addi- 
tion to  the  6,600  bonds  are  only  to  be  Issued 
by  resolution  or  order  of  the  board  of  direct- 
ors of  the  railroad  company;  and  the  certifi- 
cates of  tbe  president  or  Tlce  president  and 
chief  englDeer  of  the  raUroad  as  to  the  ex- 
istence of  the  facts  necessitating  the  issue  of 
said  additional  bonds,  together  with  certi- 
fied copies  of  the  resolution  or  ordei  of  the 
board  of  directors,  are  to  be  furnished  to 
the  trustee  or  trustees,  and  written  orders, 
copies,  resolutions,  and  certificates  are  made 
sufficient  and  c<mcluslTe  evidence  to  the  trus* 
tees  to  a  statement  therein  contained,  and  are 
to  protect  them  in  respect  to  a  certification 
and  delivery  of  any  of  said  bonds  thereunder. 
To  assure  the  performance  ot  these  provi- 
sions, the  trust  deed  provides  as  follows: 
"The  said  trustees.  If  they  deem  proper  to  do 
so,  may  appdnt  an  agent  of  known  Integrity 
and  business  capacity,  with  full  power  to 
dismiss  him  and  appoint  another  in  his  stead 
at  pleasure,  who  shall  have  the  right  to  at- 
tend all  meetings  of  the  board  of  directors, 
have  free  access  to,  and  from  time  to  time 
examine,  all  books  of  account  of  the  party  of 
the  first  part  [the  railroad  company]  apper- 
taining to  the  application  and  expenditure  of 
said  proceeds  of  the  sale  of  all  of  said  bonds 
Issued  in  excess  of  said  6,500  bonds,  and 
shall  make  full  report  thereof  to  the  trustees 
every  three  months,  and  as  much  oftener  aa 
they  may  from  time  to  time  require  for  the 
Information  of  the  bondholders  under  this 
mortgage;  and  the  railroad  company  shall 
pay  said  agent  a  reasonable  compensation 
for  his  services  during  the  time  of  the  con- 
struction ot  said  raUroad,  for  which  addition- 
al bonds  are  desired  as  aforesaid,  not  to  ex- 
ceed, however,  (1,000.00  per  annum."  The 
trust  deed  further  provides  that  If  default 
sliall  be  made  in  the  payment  of  the  Interest 
when  the  same  becomes  due,  when  demand- 
ed, whether  the  same  shall  have  continued 
for  the  period  of  six  months  or  not,  the  trus- 
tee may,  upon  request  of  the  holders  of  a 
majority  In  Interest  of  the  bonds  then  out- 
standing, enter  into  and  take  fuU  possession 


of  said  railroad,  and  of  all  property  thraeby 
mortgaged,  and  hold,  use,  manage,  maintain, 
and  operate  the  same,  and  appoint  such 
agents  and  managers  as  the  trustees  may  see 
fit;  collect  and  receive  all  revenues  arising 
from  such  management,  and  apply  the  same 
to  the  expenses  of  the  trustees  In  the  per- 
formance of  the  trust  The  power  of  entering 
may  be  exercised  as  often  as  occasion  may 
arise  In  the  Judgment  of  the  trustees  i>endlng 
the  trust,  and  they  may  continue  to  exercise 
the  power  as  they  may  deem  expedient,  until 
tbe  holders  of  a  majority  shall  otherwise  re- 
quest The  trast  Instrument  further  provides 
that  the  trustees  shall  permit  such  necessary 
changes  to  be  made  in  the  line  of  the  raU- 
road as  may,  In  their  Judgment,  be  deemed 
advisable  and  advantageous.  Insurance  fs  to 
be  effected,  satisfactory  to  the  trustees,  and 
policies  are  to  be  delivered  to  and  k^t  by 
the  trustees,  and  to  be  made  payable  to  them 
or  to  their  successors.  The  mortgagor  Is  to 
be  allowed  to  sell  parts  of  tbe  mortgaged 
property  upon  consent  of  the  trustees,  who 
may  release  such  property.  The  instrument 
provides,  however,  that  no  portion  of  the 
main  line  or  branches  of  the  railroad,  or  any 
part  of  the  principal  depots,  stations,  ot  ter- 
minal facIUtlee,  or  other  property,  which  In 
the  Judgment  of  the  trustees  may  be  essential 
to  the  due  operatl(m  of  the  road,  shall  be  re- 
leased, unless  replaced  by  property  which.  In 
the  Judgment  of  the  trustees,  Is  of  equal 
value  and  benefit  to  the  efficient  operation  of 
the  road. 

Section  1  of  the  act  of  1887,  as  amended  In 
1889,  provides  that  any  corporation  authorised 
by  law  to  acc^t  or  execute  trusts  may  be  ap- 
pointed trustee  by  deed.  The  charter  of  the 
appellant  authorized  It  to  accept  and  execute 
trusts,  and  it  was  ^pointed  trustee  by  the 
deed  now  under  consideration,  for  the  purpose 
of  performing  ttie  active  duties  hereinbefore 
specified.  In  Stevens  t.  Pratt,  101  HL  206,  It 
was  held  that  the  purpose  of  section  26  of  the 
general  Incorpcvatlon  act,  as  above  quoted,  was 
to  produce  uniformity  In  the  powers,  liabili- 
ties, duties,  and  restrictions  of  foreign  and  do- 
mestic corporations  of  like  character,  and  bring 
them  all  under  tbe  influence  of  the  same  law. 
In  Insurance  Co.  v.  Bauerle,  143  Hi.  469,  83 
N.  B.  166,  It  was  held  that  under  a  devise  to 
the  Pennsylvania  C<Hnpany,  and  to  certain 
other  parties  as  trustees,  the  Pennsylvania 
Company  had  no  power  to  act  In  this  state  as 
such  trustee  without  comidlance  with  the  stat. 
ute  In  question,  which  requires  the  deposit 
of  $200,000  in  stocks  or  other  securities,  etc 
The  facts  In  the  case  at  bar  bring  It  within  the 
doctrine  of  the  case  of  Insurance  Co.  v.  Bau- 
etle,  supra.  It  Is  said,  however,  that  section 
26  of  the  general  Incorporation  act  refers  only 
to  foreign  corporations  "doing  business  In  this 
state,"  and  that  the  appellant  was  not  doing 
business  In  this  state.  We  do  not  think  that 
the  evidence  bears  out  this  contention.  In  Fe- 
male Academy  v.  Sullivan,  116  111.  376,  6  N. 
B.  183,  it  was  held  that  receiving  lands  in  this 
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state  by  derlBe,  and  aasertlng  ownership  over 
tbem  in  this  etate,  waa  a  sufSdent  doing  of 
bnslneBS  In  thlg  state  to  bring  a  foreign  corpo- 
ration within  the  purview  di  the  language  ot 
said  section  26.  8o,  also,  tat  Insurance  Oo.  t. 
Banerle,  supra.  It  was  held  that,  where  the 
Pennsylvania  company,  a  foreign  coiporatifm, 
received  land  adjoining  Chicago  by  devise, 
with  power  to  sell  and  dispose  of  the  same, 
and  to  lease  It  and  eoUect  the  lentB  therefrom, 
and  asserted  in  this  state  the  ownership  of 
said  land,  and  assumed  to  sell  and  convey  it, 
and  biDugbt  suits  in  the  courts  of  this  state  in 
respect  to  said  lands  and  such  alleged  owner- 
ship,  and  for  the  enforcemoit  of  contracts  In 
regard  to  the  same,  such  company  must  be 
held  to  be  doing  business  In  this  state,  within 
the  meaning  of  said  section.  In  the  present 
cftse  the  trustees, 'under  the  deed  of  trust  eze- 
cnted  1^  the  Lake  Street  Elevated  Ballioad 
Oompaz^,  c^fled  and  deUv^ed  7,S74  bonds  of 
11,000  each.  From  time  to  time.  In  1804  and 
1^  the  appdlant  rendered  and  mailed  to  the 
railroad  oompauy  bills  for  certifying  bonds  and 
aec^tJng  the  deed  of  trust,  and  for  sorvtees  in 
tb»  matter  of  the  trust  deed,  and  for  receiving 
Bobscriptioos,  etc.,  which  bills  were  received 
and  paid  by  the  railroad  company.  The  trus- 
tees exercised  constant  supervision  over  ^e 
application  of  the  bonds  as  issued.  Corre- 
spondence was  carried  on  between  the  railroad 
company  and  the  appelant  in  reference  to 
(inestlons  arising  In  regard  to  the  issuance  and 
delivery  of  bonds,  and  In  regard  to  releases 
and  accounts.  On  August  7,  1894,  the  appe- 
lant appointed  an  agent  tmder  the  trust  deed, 
who  did  a  large  amount  of  business  in  behaU 
of  the  appellant  in  Chicago,  as  such  agent. 
This  ^potntment  was  ratified  and  accepted  by 
the  inilroed  company,  by  resolution  of  its  board 
3f  directors.  The  agent  accepted  the  agency, 
and  frequently  examined  the  books  of  the 
mortgagor,  and  looked  after  the  issuance  and 
application  of  the  several  lots  of  authorised 
bonds.  He  made  reports  as  agent  to  the  ap> 
pdlant,  and  to  tbe  American  Trust  &  Savings 
Bank.  He  gave  advice  In  reference  to  the 
questims  In  dispute  which  arose  between  the 
appellant  and  the  railroad  company  from  time 
to  time.  From  these  and  otha  facts  i^tpear- 
ing  In  the  record,  which  it  Is  not  necessary 
here  to  specify.  It  is  manifest  that  the  appel- 
lant was  doing  business  In  the  state  of  Illi- 
nois, within  the  meaning  of  said  section  26. 
We  are  ot  the  opinion  that  tha  court  below  did 
not  err  In  decreeing  that  the  appellant  com- 
pany should  be  ronoved  as  trustee,  upon  the 
ground  of  Its  noncompliance  with  section  6  of 
the  act  of  1887,  as  amended  In  1889,  r^ulatbig 
trost  amqwMes.  It  is  unnecessary  to  consider 
any  of  the  other  grounds  mentioned  as  Justify- 
ing the  act  of  the  court  below  in  removing  said 
trustee. 

8.  It  Is  further  contended  on  the  part  of 
the  appellant  that  the  court  below  erred  in 
entering  the  decree  appealed  from  without 
requiring  all  the  bondholders  to  be  made 
parties  to  the  suit.    We  think  that,  under 


the  drctmistancea  of  this  case,  this  conten- 
tion Is  without  force.  It  is  true,  as  a  gen- 
eral rule,  that  oil  parties  Interested  in  th» 
subject-matter  of  the  suit  should  be  made 
parties,  and  that,  when  foreclosure  is  sought 
of  a  mortgage  or  deed  of  trust,  the  cestuis 
que  trustent,  as  well  as  the  trustee,  should 
be  made  parUes,  but  there  are  two  well- 
establlsbed  exceptions  to  tills  rule:  The  first 
la  tlmt,  where  the  absent  parties  are  proper- 
ly r^resented,  it  is  sufflctent  to  make  such 
represoitatives  parties  to  the  suit.  In  Halfr 
T.  Hale,  146  IlL  257,  88  M.  H.  807,  we  said: 
"When  it  appears  tiiat  a  particular  party, 
though  n(^  before  the  conrt  in  penun,  is  so 
far  represented  by  others  that  his  interesta 
receive  actual  and  efficient  protection,  the 
decree  may  be  held  to  be  binding  upon  him." 
Jones  on  Corporate  B<md8  and  Mor^ages 
{section  398)  says:  "A  trustee  for  bondhold- 
ers represents  their  interests,  and,  when 
made  a  party  to  a  suit  affecting  their  Inters 
ests,  tliey  are  as  much  bound  by  the  decree 
rendered  In  the  suit  aa  if  they  were  tndl< 
vldually  made  parties  to  tba  suit"  Another 
exception  to  the  rule  is  that,  wfawe  the  bene- 
fldaries  are  very  numerous,  so  that  the  de- 
lay and  expenses  of  bringing  th«n  In  be- 
come oppi^esslve  and  burdensome,  they  wlU 
not  be  deemed  necessary  parties,  where  the 
trustee  or  trustees  represmting  them  are 
made  parties.  In  Land  Co.  v.  Pe<^  112  lUL. 
408,  we  said  (page  485):  "Objection  is  taken 
that  there  were  other  necessary  parties  not 
made  parties  to  the  several  blUs;  that  all  the 
cestuls  que  trust,  to  wit  the  bondholders 
under  the  Jewett  trust  deed,  should  have 
been  made  parties  by  name.  The  general 
rule  is  that  all  persims  Interested  in  the 
8ubJec^matter  of  the  suit  a»  to  be  made 
parties,  and  that  the  cestuls  que  trust  as 
well  as  the  trustee,  should  be  made  parties 
to  a  foreclosure  proceeding:  but  tiiere  is 
an  established  exception  to  this  rule  whore 
the  beneficiaries  are  very  numerous,  and  cer- 
tain parUes  to  the  suit  ara  entltied  to  be 
de«ned  tiielr  full  representatlrea.  It  has 
been  laid  down  by  Lord  Bedesdale  aa  a  gen- 
eral rule,  that  where  any  persons  are  made 
trustees  for  the  payment  of  debts  and  lega- 
cies, they  may  sustain  a  suit  either  as  plain- 
tiffs or  as  defendants,  without  bringing  be- 
fore the  court  the  creditors  or  legatees  for 
whom  they  are  trustees,  which  in  many 
cases  would  be  impossible.  Indeed,  the  im- 
practicability of  making  the  other  persons 
parUes  would  seem  of  itself  a  sufficient 
ground  for  dispensing  with  them.  Story. 
Eq.  PL  S  150.  In  Van  Vechten  v.  Terry,  2 
Johns.  Cb.  197,  where  a  demurrer  was  filed 
to  a  bin  brought  by  trustees,  without  niak* 
Ing  the  cestuis  que  trustent  (two  hundred 
and  fldFtyln  number)  parties,  Chancellor  Kent 
in  overruling  the  demurrer,  said:  The  trus- 
tees are  sufflctent  for  the  purpose  of  this  bill, 
which  Is  for  a  sale  of  the  pledge.  It  would 
Xte  intolerably  oppressive  and  burdensome 
to  bring  In  all  the  cestuis  que  trustent  Ihe 
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delay  and  the  expense  of  %ucb  a  proceeding 
vonld  be  a  reflection  on  the  Jnstlce  of  the 
court  This  is  one  of  those  caaes  Id  which 
the  general  rale  cannot  and  need  not  he  en- 
forced, for  the  tmstees  sufficiently  represent 
all  the  interests  concerned.  They  were  se- 
lected hy  the  association  for  that  purpose, 
and  we  need  not  look  beyond  them.*  And 
Bee  Sbaw  t.  Ballroad  Oo..  5  Gray,  162;  Story, 
Eq.  Pi.  H  142.  210,  217.  We  regard  the  pres- 
ent as  a  clear  case  within  the  exception  to 
the  general  rule  of  equity  pleading,  that  all 
persons  interested  In  the  subject-matter  of 
the  snit  must  be  made  parties  to  the  bill." 
In  Railroad  Co.  t.  Kerr,  153  111.  162,  S8  N.  B. 
638,  which  was  a  suit  to  enforce  a  Hen 
against  a  rulroad  company,  and  where  the 
Central  Trust  Company  of  New  York  was 
made  a  defendant.  It  was  insisted  that  the 
court  was  without  Jurisdiction  to  render  a 
decree,  because  certain  bondholders  were 
not  made  parties  defendant,  but  we  there 
said  (page  196,  158  Bl.,  and  page  642,  38  N. 
E.):  "It  Is  a  general  rule  In  chancery  that 
all  persons  Interested  In  the  subject-matter 
of  the  suit  should  be  made  parties,  and  that 
In  the  case  of  foreclosure  of  a  deed  of  trust 
the  cestnis  que  trust  as  well  as  the  trustee 
should  be  made  parties.  But  where  the  ben- 
eflclarles  are  very  numerous,  and  they  are 
represented  by  the  trustee,  and  the  bonds 
secured  by  the  deed  of  trust  are  transfera- 
ble by  delivery  only,  they  are  not  necessary 
parties.  •  •  •  The  trust  company  assum- 
ed to  act  for  the  bondholders,  and.  If  It  desir- 
ed them  to  be  made  parties,  it  was  its  duty 
to  then  have  disclosed  their  names,  and 
made  the  request  to  the  circuit  court  Not 
having  done  so,  the  preanmptlon  Is  tb&t  It 
had  authority  to  act" 

Applying  the  rules  thus  laid  down  to  the 
facts  of  the  present  case,  we  find  that  the 
bondholders  who  were  not  made  parties  to 
the  suit  In  person  are  properly  represented, 
so  as  to  Insure  a  protection  of  their  Interests. 
The  two  trustees  In  the  trust  deed  now  un- 
der consideration,  to  wft,  the  appellant,  the 
Farmers'  Loan  &  Trust  Company,  and  the 
appellee  the  American  Trust  &  Savings  Bank, 
are  parties  defendant  to  the  suit  They  rep- 
resent the  interests  of  all  the  absent  bond- 
holders, In  a  general  way.  It  is  to  be  re- 
membered that  by  the  terms  of  the  trust 
deed  In  this  case  the  trustees  are  authorized 
to  foreclose  the  mortgage  or  trust  deed.  It 
is  also  provided  In  the  trust  deed  that  every 
holder  of  the  bonds  thereby  secured  accepts 
the  same  subject  to  the  express  understand- 
ing and  agreement  that  every  right  of  ac- 
tion, whether  at  law  or  In  equity,  under  the 
trust  deed,  is  vested  exclusively  in  the  trus- 
tees; and  it  is  further  therein  provided  that 
under  no  circumstances  shall  the  holder  of 
any  bonds  or  coupons,  or  any  part  of  such 
holders,  have  any  right  to  Institute  any  ac- 
tion at  law  upon  any  coupon  or  coupons  or 
otherwise,  or  any  suit  or  proceedings  In  eq- 
uity or  otherwise,  for  the  purpose  of  enfor- 


cing payment  «te.,  or  to  foreclose  said  mort- 
gage, except  in  case  of  refusal  by  the  trus- 
tees to  perform  the  duty  imposed  on  them. 
In  addition  to  this,  it  Is  conceded  that  of  the 
7,574  bonds  issued,  the  appellee  the  Northern 
Trust  Company,  one  of  the  defendants  be- 
low, Is  the  holder  of  6,694  of  said  bonds. 
The  Northern  Trust  Company  thus  appears 
in  the  snit  aa  the  representative  of  a  large 
majority  of  the  bondholders.  It  also  appears 
clearly  from  the  evidence  that  one  Ziegler 
and  his  associates,  holding  610  of  the  bonds, 
are  represented  by  the  appellant  the  Farm- 
ers' Loan  &  Trust  Company,  and  by  the 
counsel  appearing  for  appellant  in  this  case. « 
As  to  the  remaining  250  of  the  bondholders, 
they  are  represented  by  the  trustees  In  the 
trust  deed,  who  were  defendants  In  the  court 
below.  Tlielr  number  corresponds  exactly 
with  the  number  of  the  cestuls  que  trustent, 
to  wit,  250,  named  In  Van  Vechten  v.  Terry, 
2  Johns.  Ch.  197,  quoted  In  Land  Oo.  v.  Peck, 
supra,  as  to  which  number  it  was  there  said 
that  the  tmstees  were  sufficient  represent&- 
tives  thereof  for  the  purposes  of  a  bill  asking 
a  sale  of  the  pledge  or  mortgaged  property. 

Some  other  points  are  urged  against  the 
correctness  of  the  decree  entered  by  the 
court  below,  but  they  are  unimportant,  and 
we  do  not  deem  It  necessary  to  enter  Into  a 
discussion  of  them.  What  Is  said  above  suf- 
flciently  disposes  of  the  material  opposition 
made  by  counsel  to  the  decree  of  the  trial 
court  The  Judgment  of  the  appellate  court 
and  the  decree  of  the  superlw  court  are  af- 
firmed. Judgment  affirmed. 


an  III.  mi 
LOMBARD  et  al.  v.  WITBEGE  et  al. 
(Sapreme  Court  of  Illinois.   Jane  18,  ISBflL) 

WlLU — COKSTROOTtOir  OP  WiLLS— LUIITATIOV  OT 
TlTLB— DSSCBKT  AKD  DiSTRIBUTIOIf— 

Attorkbtb'  Fbss— Costs. 

1.  A  testator  devised  a  portion  of  his  estate 
to  hia  grandchildren;  proriding  that  In  case  ^ 
the  death  of  either  without  iaane,  hla  portion 
should  descend  to  the  sorvlvorg,  and,  in  case 
of  the  death  of  all  withoat  issue,  the  entire  por- 
tion devised  to  them  should  descend  to  hia  aon. 
Held,  that  the  devise  over  to  the  son  limited  the 
title  of  the  grandchildren  to  a  determinable  fee 
or  a  life  estate. 

2.  A  testator  provided  that  in  case  of  the 
death  without  issne  of  any  one  of  hia  grandchil- 
dren to  whom  he  devised  a  portion  of  hia  es- 
tete,  his  share  should  descend  to  the  sarvivoni, 
and,  in  case  of  the  deatii  of  all  withoat  lasub 
their  porUon  should  descend  to  his  son.  Beld, 
that  the  snrvivors  would  not  take  a  fee-simple 
title  in  the  deceased  grandchildren's  share,  but 
such  share  would  descend  to  the  son,  as  provid- 
ed In  case  oi  the  Burvivors'  origiDal  shares. 

3.  An  estate  consisting  of  real  and  personal 
property  was  bequeathed  by  will,  specifying 
that  all  the  residue  of  testator's  estate,  after 
making  certain  bequests,  shoald  go  to  his  grand- 
children, upon  the  deatii  of  one  of  whom  his 
share  shonid  descend  to  the  survivors,  and,  in 
esse  of  the  death  of  all,  their  shares  should 
descend  to  his  son.  Eeld,  that  the  personal 
property  and  real  estate  would  descend  in  the 
same  manner. 

4.  A  testator,  bequeathing  property  to  his 
grandchildren,  provided  that  it  ^ould  be  htid  in 
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trust,  empoweilDff  bla  tnutee  to  withhold  the 
income  of  any  one  who  shonld  b<ecome 
temperate  or  incompetent  to  manage  his  own 
Interest,  except  so  mnch  u  was  necessary  for 
his  actual  Buppwt*  and  that,  npon  the  death  of 
any  one  without  iasne,  his  snare  should  descend 
to  the  snrviTors.  ffeW,  that  the  portion  of  any 
one  so  withiield  should  be  dlrlded  equally  be- 
tween the  snrviTOfS. 

'  6.  A  will  empowered  trastees  to  withhold  the 
income  from  property  they  held  in  tmst,  should 
the  beneficiaries  prove  incompetent  to  manage 
it,  which  was  to  l>e  turned  into  the  principal 
fund.  They  withheld  the  income  of  a  bene- 
ficiary, but  did  not  idaee  It  with  the  principal, 
but  kept  it  separate,  as  a  matter  of  convenience. 
Held  not  a  transfer  to  the  bmefldary's  indlvidn- 
al  estate. 

•  6w  Solicitor's  fees  in  an  action  to  determine 
the  constmction  of  a  will  are  costs,  and  need 
not  be  specially  claimed  in  the  pleading. 

7.  The  court  will  not  interfere  with  attomey'fl 
fees  allowed  in  the  discretion  of  the  trial  cour^ 
In  the  absoice  of  proof  of  abuse  of  discretion. 

8.  In  an  action  to  determine  the  construction 
of  a  will,  the  qnestionfl  InTolved  affected  the 
rights  of  all  the  legatees,  as  well  as  those  of  a 

K articular  legatee.  UHd,  that  the  costs  should 
t  paid  oDt  ot  the  entire  estate. 

Appeal  from  drcnlt  coort,  Oook  county; 
M.  F.  Tnley,  Judge. 

Bill  by  Isaac  A.  Lombard  and  others,  trus- 
tees under  the  will  of  Henry  Wltbeck, 
against  Frank  M.  Wltbeck  anfl  others,  to 
determine  the  construction  of  the  will. 
From  the  Jadgment  plalntlfls  appeaL  Be- 
versed. 

Appellants,  as  the  legally  constituted 
trustees  under  the  will  of  Henry  Wltt)eclc, 
deceased,  began  this  action  In  the  clrcnlt 
court  of  Cook  county  by  bill  In  chancery, 
praying  for  a  constmction  of  the  first,  seven- 
teenth, eighteenth,  nineteenth,  and  twentieth 
clauses  of  the  last  will  and  testament  ot 
said  Henry  Wltbeck.  These  clauses  are  In 
the  following  language: 

"First  I  give,  devise,  and  bequeath  all  of 
my  estate,  of  every  name  and  nature,  real, 
personal,  and  mixed,  of  which  I  shall  die 
possessed,  wherever  the  same  may  be  situ- 
ate, to  my  trustees  hereinafter  named,  and 
to  their  succMsors  In  trust,  vesting  them 
with  the  fee  thereof,  to  have  and  to  hold  tbe 
same  for  the  purposes  and  uses  hereinafter 
provided,  excepting  so  much  of  my  said  es- 
tate as  I  may  otherwise  opedflcally  devise 
herein," 

"Seventeenth.  All  the  rest  and  resldae  of 
my  said  estate  not  specifically  hereinbefore 
devised,  Including  my  homestead  aftw  my 
said  wife,  Hnldah,  shall  cease  to  have  any 
Interest  therein.  I  direct  that  my  siUd  trus- 
tees and  their  successors  In  trust  shall  hold, 
manage,  and  ctmtrol  as  In  their  judgment 
they  shall  deem  best,  for  the  use  and  benefit 
of  my  three  grandchildren,  Frank  M.  Wlt- 
beck. Gertrude  H.  Wltbeck,  and  Henry  i. 
Wltbeck,  children  of  my  deceased  son 
Geoi^  Wltbeck;  my  said  trustees  and  their 
successors  In  trust  to  hold  said  last-named 
residue  estate  for  the  use  and  benefit  of  the 
last-named  three  grandchildren  during  their 
lifetime;,  the  net  Income  thertfnnn  to  be 


divided  Into  three  equal  luitS)  one  part  to 
be  paid  to  each  of  said  last-named  grand- 
children from  time  to  time  as  my  said  trus- 
tees and  their  succeosors  In  trust  shall.  In 
their  Judgment,  deem  for  the  best  Interest 
of  said  grandchlldrat,  subject  to  the  restrlc< 
tloDS  and  reservations  hereiaafter  moitloii- 
ed. 

"Bighteenth.  I  further  direct  that  my  said 
trustees  and  their  successors  In  trust  shall 
care  for  and  preserve  the  trust  estate  cre- 
ated herein,  and  shall  manage  the  same  as 
a  prudent  business  man  should  manage  It; 
and  for  that  purpose  X  hereby  empoww  and 
authorise  my  said  trustees  and  their  suc- 
cessors In  trust  to  pay  all  taxes,  make  all 
necessary  repairs  on,  or  bnlld  on  and  Im- 
prove, any  realty  bdonglng  to  said  residue 
estate  held  for  my  said  last-named  three 
grandchildren;  to  insure,  leaser  and  atiU  the 
same;  giving  my  said  tmsteea  full  power  to 
lease,  sell,  convey,  mortgage,  or  Incumber 
any  or  all  of  my  said  last-named  residue  es- 
tate In  sttdi  manner.  In  such  sum  or  sums, 
and  for  such  purposes  as  in  thetr  discretion 
they  may  deem  best;  and  I  enn^ower  and 
authorise  them  to  reinvest  In  real  estate  or 
personal  securities  the  inroceeds  of  any  ac- 
cumulations, elthor  from  real  estate  or  p^ 
soual  property,  as  they  may  deem  for  tbe 
best  Intereste  of  the  benefldaries  of  my  said 
residue  estate;  hereby  emjwwerlng  my  said 
trustees  and  their  successors  in  trust  to 
make,  execute,  and  deliver  any  and  all  deeds, 
conveyances,  or -other  Instrumente  In  writ- 
ing by  them  deemed  necessary  to  carry  out 
the  spirit  and  intent  of  the  provision  herein, 
and  the  purchaser  or  purchasers  of  any  ot 
my  said  real  estate  shall  not  be  obliged  to 
see  to  the  application  of  tbe  purchase  money 
paid  to  my  Mid  trustees. 

"Mtneteoith.  I  farther  i^vwlde  and  direct 
that  In  case  of  the  death  of  tither  of  my 
said  three  grandchildren,  Frank  BL  WttbedE. 
Gertrude  H.  Wltbeck,  and  Henry  J.  Wlt- 
beck. leaving  issue  or  descoidaute  of  Issue 
them  surviving,  and  bom  In  lawful  wedlock, 
the  one-third  share  of  all  of  my  este.to 
left  for  said  last-named  three  grandchildren 
shall  descend  to  such  issue  <a  descendante  of 
Isnw  of  each  child  so  deceased,  such  Issue 
and  descendante  of  issue  to  take  per  stirpes, 
and  not  per  capita;  and.  In  case  any  one  or 
more  of  said  last^iamed  three  grandchUdren 
shall  die  without  leaving  any  such  Issue  or 
descendante  ot  issue,  then  said  one-third  (VU 
share  of  my  said  residue  estate  shall  go  to 
tlie  survivor  or  survlvora  (tf  said  last-named 
three  grandchildren;  and  I  further  provide 
and  direct  that  in  case  of  the  death  of  all 
three  of  said  lastruamed  grandchlldmt  with- 
out eithw  of  them  leaving  such  Issue,  or  de- 
scendants of  issue,  them  surviving,  then  all 
of  said  estate  hereby  provided  for  such  last- 
named  three  grandchildren  shall  descwkd  to 
my  son  John  H.  Wltbeck  and  his  heirs  at 
law. 

"Twoitleth.  I  furCb«  direct  and  provide,  and 
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hereby  aathorlse  and  empower,  my  «ald  trot- 
tees  and  their  snccessorB  In  trust  to  manage 
•aid  e^te  for  the  best  interests  of  the  bene- 
ficiaries herein  named,  and  for  that  putpoie 
X  tnregt  my  said  trnstees  and  their  sncces- 
■ors  In  tmst  with  foil  discretionary  power 
on  their  part,  to  be  exercised  on  their  sole 
discretion  and  Judgment;  and  I  anthorlse 
and  empower  my  said  trustees  from  time  to 
time  to  make  any  advancement  or  advance- 
ments they  may  deem  beat  from  the  personal 
eBtate  hereby  left  to  my  three  grandcblldren, 
Frank  M.  WItbeck.  Owtrnde  H.  WJtbeck, 
and  Henry  J.  WItbeek,  or  any  one  of  them; 
and,  If  they  should  deem  it  wise  and  prudent 
so  to  do,  I  hereby  authorize  them,  In  their 
sole  dlBcreUon,  to  advance  from  said  person- 
al estate  left  for  said  last-named  three  grand- 
children any  sum  or  sums  they  may  deem 
best,  not  to  exceed  one-third  (%)  of  said  per- 
sonal estate  to  any  one  of  said  last-named 
grandchildren,  to  enable  them  to  enter  Into 
and  carry  on  any  business  that  would  be 
deemed  by  my  said  trustees  and  their  suc- 
cessors In  trust  wise  and  proper;  and  Id  no 
case  shall  said  trustees  advance  to  any  one 
of  said  last-named  three  grandchildren  to  ex- 
ceed the  one-third  share  of  the  personal 
estate  which  shall  be  left  by  me  for  their  use 
■nd  benefit;  and  In  no  case  shall  any  part 
of  the  real  estate  left  me  for  their  use 
and  benefit,  or  the  proceeds  thereof  if  sold, 
be  advanced  or  conveyed  to  said  grandchil- 
dren, or  any  one  of  them,  during  tbelr  lifetime; 
and  any  advancements  made  to  any  of  said 
last-named  grandchildren  shall  be  charged 
to  bis  or  her  Interest,  and  upon  the  death 
of  &ns  such  grandchild  said  advaucement 
shall  be  deducted  from  the  one-third  (H) 
share  of  the  personal  estate  which  would  go 
to  the  issne  or  descendants  of  issue  of  such 
deceased  grandchild;  and  for  the  purpose  of 
protecting  said  igrandchlldren  and  said  es- 
tate from  waste,  or  from  the  debts  and  obli- 
gations which  any  <me  of  said  last-named 
grandchildren  may  Incur,  I  hereby  authorise 
and  empower  my  said  trustees  to  withhold 
any  or  all  of  the  income  or  principal  of  said 
estate  held  <for  them,  or  either  of  them,  and 
retain  the  same  In  their  sole  possession  and 
control  for  such  time  as  they  may  deem  for 
the  best  Interest  of  said  estate  and  such 
grandchild  or  grandchildren;  and  In  ease  of 
the  Insolvency  of  any  one  or  more  of  said 
last-named  grandchildren,  or  In  case  of  any 
attempt  to  establish  a  lien  upon  the  income 
of  snch  grandchild  by  any  creditor  or  as- 
slguee,  either  voluntary  or  by  operation  of 
taw,  my  said  trustees  and  their  successors  in 
trust  are  hereby  empowered,  authorised,  and 
directed  to  retain  all  of  said  income  which 
would  otherwise  go  to  such  Insolvent,  and  to 
Invest  the  same  and  make  it  a  part  of  the 
principal  sum  from  which  said  income  Is  de- 
rived, to  be  held  with  said  principal  sum. 
and  to  be  disposed  of  as  a  part  of,  and  in 
the  same  manner  as,  the  principal  sum  from 
wbteh  aald  income  Is  derived;  and  In  case 


any  one  or  more  of  said  last-named  grand- 
children' shall  become  intemperate,  or  others 
wise  Incompetent  to  manage  his  or  her  estate, 
or  shall  be  a  spendthrift,  or  (or  any  reason 
whereby  my  said  trustees  and  tbelr  sncces- 
sera  In  tmst  shall  deem  It  unsafe  and  Inse- 
cure to  turn  over  to  the  said  graDdchildten, 
or  any  one  of  them,  the  income  from  said 
residue  estate  set  apart  for  them,  or  any  of 
the  principal  thereof,  then  I  authorize  and 
empower  my  said  trustees  and  their  succes- 
sors in  trust,  in  their  sole  discretion,  to  with- 
hold any  or  all  of  said  Income  from  such 
grandchild,  and  to  add  the  same  to  the  prin- 
cipal sum  from  which  said  income  was  de- 
rived, and  to  -withhold  such  Income  tor  such 
period  of  time  as  my  said  trustees  and  their 
successors  in  trust  shall.  In  their  discretion, 
deem  for  the  best  interest  of  such  grand- 
child; and,  if  any  one  or  more  of  said  last- 
named  grandchildren  shall  continue  for  any 
of  the  above  reasons  to  be  Incompetent  to  re- 
ceive or  manage  said  Income  or  estate,  my 
said  trustees  and  their  successors  in  trust 
are  hereby  authorized  to  retain,  manage,  and 
control  said  principal  and  the  Income  there- 
from, and  to  hold  the  same  for  the  lifetime 
of  said  grandchild,  except  such  portion  there- 
of as  may  be  necessary  for  their  actual  sup- 
port, and  upon  his  or  her  death  the  sold  prin- 
cipal and  Income  so  retained  shall  descend  to 
the  issue  or  descendants  of  l&sue  bom  in 
lawful  wedlock  of  such  grandchild,  if  any; 
otherwise  to  the  survivor  or  survivors  of  said 
last-named  three  grandchildren.  1  further 
provide  that  when  any  one  of  said  last-nam- 
ed three  grandchildren  shall  marry,  and  de- 
sire a  bomestend.  my  said  trustees  may  pur- 
chase a  suitable  homestead  for  such  grand- 
child out  of  the  one-third  of  the  personal 
estate  held  for  such  grandchild,  providing 
tbey  shall  have  retained  In  their  possession 
sufficient  funds  belonging  to  said  one-third 
(^)  share  of  said  personal  estate  held  for 
his  or  her  benefit,  using  therefor  not  to  ex- 
ceed the  sum  of  twenty-five  thousand  dol- 
lars ($25,000);  the  title  to  said  homestead  to 
be  taken  in  the  name  of  my  said  trustees, 
and  said  homestead  to  be  occupied  by  the 
grandchild  for  whom  It  Ii  purchased  free 
of  rent,  so  long  as  he  or  she  shall  desire  to 
occupy  the  same;  and.  In  case  of  snch  grand- 
child abandoning  the  homestead,  my  said 
trustees  may  manage  or  sell  the  same,  and 
the  Income  therefrom  shall  be  held  for  such 
grandchild,  and  in  case  of  the  sale  of  said 
homestead  the  proceeds  thereof  to  revert  to 
the  personal  estate  for  the  use  of  said  grand- 
child, as  herein  provided;  and  such  grand- 
child, while  he  or  she  shall  occupy  said  home- 
stead, shall  pay  all  taxes  thereon,  keep  the, 
same  In  good  repair,  and  insure  the  same  for 
the  benefit  of  said  trustees;  this  provision 
for  a  homestead  not  to  interfere  with  the 
rights  of  said  trustees  and  their  successors 
in  tmst  to  make  advancements  to  snch 
grandchild  from  his  or  her  one-third  (^)  of 
said  personal  estate.  If,  Id  their  Judgment; 
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tbej  ihall  deem  It  win,  u  bardnbef ore  pro- 
Tided." 

Tbe  estate  wae  duly  probated  Id  tlie  Cook 
countr  probate  court;  and  a  final  order  th^e 
entered,  directing  the  execntors  to  turn  over 
tbe  trust  estate  to  the  tmsteea,  on  July  19, 
1803.  Tbe  real  estate  Is  of  the  TOlue  of 
9600,000,  and  the  personal  estate,  ot  every 
kind,  of  the  value  of  about  9240,000.  They 
kept  an  account  with  each  of  the  three 
srandchlldren,  as  follows:  Ther  divided  tbe 
net  Income  from  the  trust  estate  into  three 
equal  parts,  and  credited  to  the  Income  trust 
accomit  one  part  to  each  grandchild,  l^s 
account  was  kept  so  that  they  might  dlstrlb* 
ute  It  to  the  legatees  as  they  thought  ad* 
Tlsabl^  as  provided  in  tbe  wUL  It  was  not 
Intended  as  a  distribution,  but  simply  tor 
convenience  In  bookkeeping.  They  k^t  an- 
other account  with  each  of  tbe  l^atees,  d^ 
nominated  "Investment  Trust  Account'*  in 
which  was  credited  that  portion  of  the  In- 
come trust  account  which  was  not  paid  over 
to  the  legatees.  "This  was  done  so  that 
that  which  accrued  might  be  held  subject  to 
a  subsequent  division."  They  also  kept  a 
third  account  with  each  of  said  grandchil- 
dren, ailed  "Private  Accounts,"  Into  which 
was  put  money  taken  from  the  Income  trust 
account  to  meet  engagements  necessary  for 
personal  expenses  and  liabilities  for  the  pri- 
vate use  of  the  beneficiaries.  Tbe  money 
placed  In  the  private  account  was  only  done 
upon  the  unanimous  vote  of  Qie  trustees. 

Frank  M.  Wltbeck  Is  married,  but  no  child 
or  children  have  been  bwn  to  him.  The  sister, 
Gertrude  H.,  Intermarried  with  Charles  L. 
Grice,  of  which  marriage  three  children  have 
been  bom,  aU  Infants  of  tendw  years.  Hen- 
ry J.  Wltbeck.  the  other  grandchild,  died 
June  16,  1896;  nevar  having  been  married, 
and  leaving  no  Issue  rar  descendants  of  Issue 
surviving  him.  Mathanld  M.  Jones  was 
regularly  appcdnted  his  administrator,  who 
duly  quaUfled,  and  Is  now  acting  In  that 
capacity.  Frank  M.  Wltbeck,  Gertrude  H. 
Grice  (with  her  husband,  Charles  t*.  Grice^ 
and  their  Infant  children),  John  H.  Wltbeck, 
Nathaniel  M.  Jones,  administrator  of  Henry 
J.  Wltbecl^  deceased,  and  the  unknown  heirs 
of  Henry  J.,  were  made  defendants  to  the 
hllL  Frank  M.,  Gertrude  H.,  John  H^  and 
the  administrator  answered;  -  the  other  de- 
fendants being  defaulted.  Upon  the  an- 
swers filed,  uid  replications  thereto^  Issues 
were  formed  as  to  what  dUposltion  Aould 
be  made  of  the  share  of  the  real  estate  will- 
ed to  Heni7  J,;  also,  as  to  what  dispodtion 
should  be  made  of  the  personal  estate  willed 
to  him;  also,  to  whom  should  the  net  Income 
of  the  trust  estate^  which  was  payable  to 
Henry  J.  In  his  lifetime  be  distributed;  and, 
finally,  to  whom  should  the  Income  Invest- 
ment account,  now  amoimting  to  920,875,  be 
paid.  Cp<m  tiie  hearing  on  the  bill,  answers, 
replications,  and  proofs  repwted  by  the  mas- 
ter,  the  chancellor  found  and  decreed  that 
said  share  of  the  real  estate  should  descend 


to  Frank  M.  Wltbeck  and  Gertmde  B.  Qriee^ 
as  tenants  In  eommmi,  In  equal  shares.  In 
fee  detwmlnable  upon  tha  death  of  both  ot 
said  tenants  leaving  no  Issue  or  descendants 
of  Issue;  that  said  personal  estate  should 
descend  to  the  aame  parties,  abstrtntely,  In 
equal  parts  or  shares;  that  tbe  net  Income 
payable  to  Henry  J.  Wltbeck  In  his  lifetime 
should  also  be  paid  to  them  absolutely;  and 
that  the  920,37S  should  be  -paid  over  to  the 
administrator,  Nathaniel  H.  JoneSb  It  was 
also  decreed  that  the  trustees  should  first 
pay  to  their  solicitors  the  sum  of  92,600;  as 
and  toe  their  fees  In  said  causes  together 
with  the  costs  of  the  Utlgatlim.  Gomplalo* 
ants  below,  the  trustees;  prosecute  this  ap- 
peal, and  by  their  asrtgnment  ttf  errors  ques- 
tion the  correctaiess  of  tbe  decree  as  to  tbe 
dlqrasltlon  <tt  the  real  and  personal  estate, 
and  distribution  ct  the  920,376.  AppellciiB 
John  EL  Wltbeck  raises  the  same  objectttms 
to  the  decree  by  the  assignment  of  cross 
errors.  Frank  U.  Wltbeck  and  Gertrude  H. 
Grice  also  assign  <soss  errors  mi  that*  part 
of  the  decree  heading  that  tiiey  take  the  real 
estate  hj  h  detnmlnable  fee  only,  and  not 
in  fee  Mmple;  also,  assigning  as  oror  the 
allowance  of  said  solicitors*  fee,  upon  the 
ground  ttiat  no  such  fee  should  have  been 
allowed,  that  the  amount  fixed  Is  unresson- 
ahly  large,  and  that  whatever  allomnce  Is 
made  should  be  paid  out  of  the  residue  of 
the  esteto  In  the  hands  of  the  trustee^  koA 
not  out  of  tbe  particular  fond  hwe  In  ques- 
tion. 

MUIard  &  Abbey,  for  appellants.  Smoot 
&  Byer,  Jones  ft  Strong,  and  Ludlngton  Ik 
Jones,  for  appellees, 

WILKIN,  J.  (after  stetlng  the  tactft).  1Td> 
der  the  several  asslgnmente  of  error,  counsd 
for  the  respective  parties  present  for  our  de- 
cision—First,  under  the  iwovlslons  of  the  win 
of  the  ancestor,  Henry  Wltbeck,  deceased, 
what  are  the  ilghte  at  the  parties  In  the 
one-third  diare  of  the  real  estate  devteed 
to  Henry  J.  WltbeckT  Second,  what  are  the 
rlghte  of  the  parties  In  tbe  one-third  share 
of  tha  personal  esteto  bequeathed  to  him? 
Third,  to  whom  should  be  paid  the  920,376, 
called  *1noome  Divestment  Account"?  And 
fourth,  what  disposition  shall  be  made  of  the 
future  income  from  said  real  and  personal 
estate?  It  Is  agreed  that  these  questions 
must  be  determined  upon  a  construction  of 
the  first,  seventeenth,  nlneteenOi,  and  twai> 
tleth  dauses  of  tbe  wUL 

The  first  daose  of  the  will  vesto  tho  fee 
of  the  real  estate,  and  the  absolute  ttUe  to 
the  personal  property,  in  tke  trustees,  to 
hold  for  the  uses  and  pu^oses  provided  In 
the  subsequent  clauses.  The  seventeenth 
clause  gives  to  the  three  grandchildren  the 
benefit  ef  the  estate  during  their  lifetime, 
the  net  Income  therefrom  to  be  divided  into 
three  equal  parts,  one  part  to  be  piUd  to  each 
of  the  grandchildren  from  time  to  time,  as 
the  trustees  and  their  successors  la  trust 
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shall,  In  their  Jndsment,  deem  for  the  best 
Interest  of  said  grandchildren,  subject  to  the 
restrictions  find  restraints  thereafter  men- 
tioned. The  nineteenth  clause  is  devoted  to 
the  disposition  of  the  respective  shares  of 
the  beneficiaries  in  case  of  their  death,  and 
therefore  Is  of  controlling  Importance  in  the 
decision  of  the  case.  Whatever  difflcnltles 
there  are  in  arriving  at  a  satisfactory  con- 
clusion as  to  how  the  testator  intended  the 
share  or  shares  of  one  or  more  of  the  grand- 
children dying  without  Issue  or  descendants 
of  issue  to  be  disposed  of,  arise  from  the  last 
provision  In  that  clause.  The  preceding  lan- 
guage, "then  said  one-third  share  of  mS 
residue  estate  shall  go  to  tbe  snrvlvor  or  sur- 
vivors of  said  last-named  three  grandchil- 
dren," would,  under  section  IS  of  chapter  30 
of  oar  statute  entitled  "Conveyances,"  vest 
tbe  fee-simple  title  to  tbe  real  estate  in 
Frank  M.  and  Gertrude  H.,  were  it  not  for 
the  further  provision,  "And  I  further  provide 
and  direct  that,  in  case  of  the  death  of  all 
three  of  said  last-named  grandchildren  with- 
out either  of  them  leaving  such  Issue  or  de- 
scendants of  issue  them  surviving,  tben  all 
of  Bald  estate  hereby  provided  for  such  last 
three  graudchildren  shall  descend  to  my  son 
John  H.  Wltbeck  and  his  heirs  at  law." 
Three  views  are  presented  as  to  the  title 
vesting  In  these  parties  as  the  surviving 
brother  and  sister  of  Henry  J.,  deceased: 
First,  as  Insisted  upon  by  them,  that  they 
take  the  fee-almple  title  to  the  real  estate, 
and  absolute  ownership  of  the  personal  prop- 
erty; second,  as  held  by  the  circuit  court, 
that  they  take  a  determinable  fee  in  the 
realty,  and  an  unqualified  title  to  the  person- 
alty; and,  third,  as  contended  by  appellants 
and  John  H.  Wltbeck*  that  they  take  but  a 
life  estate  ot  interest  In  both  the  realty  and 
personalty. 

We  see  no  escape  from  the  conclusion  that 
the  devise  over  to  John  H.  Wltbeck  and  bis 
heirs  limits  the  estate  which  would  otherwise 
vest  In  the  survivors;  cutting  It  down  either 
to  a  base  or  determinable  fee,  or  a  mere  life 
esute.  Id  Friedman  v.  Stelner,  107  111.  125, 
tbe  language  of. the  will  under  consideration 
was:  "I  give  and  bequeath  all  the  rest  and 
residue  of  my  said  estate,  real,  personal,  and 
mixed,  •  •  •  unto  my  beloved  wife,  Re- 
becca SteluCT,  and  unto  her  heirs  and  assigns 
forever,  to  the  total  exclusion  of  any  and  all 
person  or  persons  whatsoever:  provided,  how- 
ever, upon  the  etpress  condition  hereby  made 
by  me,  in  case  the  said  Rebecca  Stelner,  aft- 
er my  decease,  shall  die  intestate  and  with- 
out leaving,  her  surviving,  lawful  Issue, 
*  *  *  that  then  And  in  such  event  all  the 
rest  and  residue  of  my  said  estate  so  be- 
queathed and  devised  unto  her  *  *  *  shall 
at  once  be  converted  into  money,"  and  paid 
over  to  certain  persons  named,— among  tbem 
Pauline  Friedman,  who  was  the  appellant. 
This  was  held  to  convey  to  Rebecca  Stelner 
a  determinable  fee.  In  Summers  v.  Smith, 
127  lU.  OiTi,  21  N.  B.  181,  It  waa  again  held 
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that  a  will  containing  a  bequest  **t«  my 
youngest  son,  Westley  Clark  Smith,  to  have 
and  to  hold  to  my  said  son  and  his  heirs  for- 
ever," followed  by  the  condition,  "in  case  any 
of  my  sons  to  whom  I  have  bequeathed  prop* 
erty  In  this  my  last  will  and  testament  should 
die  without  heirs  of  his  body,  the  real  estate 
I  have  bequeathed  to  him  shall  go  to  his  sur- 
viving brothers  or  brother,  and  the  personalty 
to  all  the  other  heirs,  equally,"  vested  Id  the 
son  Westley  Clark  Smith  a  fee  determinable. 
To  the  same  effect  Is  Strain  v.  Sweeny,  163 
lU.  603,  46  N.  B.  201,  and  Smith  v.  KimbeU. 
153  lU.  368,  38  N.  B.  1029.  In  another  line 
of  decisions,  beginning  with  Slegwald  v. 
Slegwald,  37  111.  431,  in  the  construction  of 
wills  somewhat  similar  to  those  construed  in 
the  foregoing  cases  we  have  held  that  the 
first  devisee  took  only  a  life  estate.  In  the 
Slegwald  Case  the  devise  was  as  follows: 
"I  give  and  bequeath  unto  my  beloved  wife, 
Antonia,  all  my  real  and  personal  estate, 
wheresoever  situated,  in  fee  simple  and  abso- 
lute forever;  that  Is  to  say,  that  my  said 
wife  shall  have  all  tbe  benefits  thereof  until 
tbe  expiration  of  her  life,  at  which  time  my 
son,  Anton,  shall  be  the  only  heir  of  real  and 
personal  estate,  what  may  be  left"  In  the 
decision  of  the  case  It  was  said  (page  436): 
"Wills,  like  all  other  Instruments,  must  be  so 
construed  as  to  effectuate  the  Intention  of  the 
testator,  and  that  Intention  must  be  ascer- 
tained from  the  language  employed  In  the 
Instrument  Itself,  and  in  arriving  at  the  In- 
tention all  of  the  language  employed  must 
be  considered.  It  seems  to  be  evident  that 
tbe  testator  did  not  intend  to  devise  to  his 
widow  a  fee-simple  absolute;  otherwise  he 
would  not  have  added  the  limiting  clause. 
Had  that  been  the  intention,  he  had  fully 
accomplished  tbe  purpose  without  employing 
the  latter  clause;  but,  when  he  did  so,  it  must 
have  been  to  limit  or  qualify  the  estate  al- 
ready devised."  See,  also,  Bergan  v.  Cahill, 
56  III.  100;  Johnson  v.  Johnson,  98  111.  564; 
Slddons  V.  Cockrell,  131  lU.  653,  23  N.  E.  686; 
Walker  v.  Prltcbard,  121  lU.  221,  12  N.  E. 
336;  Healy  v.  Bastiake,  152  111,  424,  39  N.  B. 
260;  Thomas  v.  Miller,  161  lU.  60^  43  M.  B. 
848. 

Under  either  line  of  these  decisions,  it  is 
clear  that  tbe  language  of  the  nineteenth 
clause  of  the  will  under  consideration  does 
not  vest  a  fee-simple  title  of  Inheritance  In 
the  surviving  brother  and  slitter.  Whether 
the  title  which  they  would  take  by  the  con- 
struction of  the  language,  "then  said  one- 
third,"  etc.,  shall  go  to  the  survivor  or  sur- 
vivors of  said  last-named  three  grandchildren, 
followed  by  the  devise  over  to  John  H.  Wit- 
beck  and  his  heirs,  would  be  a  fee  determina- 
ble, or  a  mere  life  estate,  is  not.  Id  the  view 
we  take  of  the  case.  Important  Counsel  for 
appellant  err,  however,  in  their  contention 
that  the  ground  of  distinction  between  the 
determinable  fee  cases,  and  the  life  estate 
cases,  above  cited.  Is  that  In  the  former  tbe 
devise  to  tbe  first  party  named  was  accom- 

Digitized  by  Google 


06  SI  NOBTHBASTBBN  BBFOBTEB.  OIL 


panled  wltb  socb  words  of  Inheritance  as 
would  at  common  law  yett  the  fee,  whereas 
In  the  latter  the  first  gift  was  without  Bnch 
words.  It  Is  admitted  that  this  distinction 
does  not  hold  good  In  the  case  of  Smith  t. 
Klmbell,  supra,  but  that  case  Is  criticised  as 
being  In  conflict  with  the  other  life  estate 
cases.  The  real  ground  of  distinction  be- 
tween the  two  classes  of  decisions  Is  mis- 
apprehended. In  the  determinable  fee  cases, 
no  Intention  whatever  Is  Indicated  by  the 
testator  to  give  only  a  life  estate.  The  fee 
Is  given,  and  the  only  limitation  Is  a  con- 
dition attached,  that  the  devisee  shall  die 
leaving  heirs,  Issue,  children,  etc.  There  the 
wlU  does  not  provide  that  the  heir.  Issue,  or 
children  shall  tak&  the  estate  upon  the  death 
of  the  devisee,  thereby  Indicating  an  Inten- 
tion to  limit  the  first  estate  to  one  for  life, 
but  simply  provides  that  the  fee  shall  ter- 
minate upon  the  failure  of  the  devisee  to 
comply  with  the  condition;  and,  the  moment 
the  condition  Is  complied  with,  that  which 
was  before  a  base,  conditional,  or  dertermlna- 
ble  fee  becomes  a  fee  simple  absolute.  It 
cannot  be  seriously  contended  that  under  the 
provisions  of  the  will  construed  In  Smith  v. 
Klmbell,  supra,  Sarah  Jane  Spears  took  but 
a  life  estate.  No  such  Intention  can  by  any 
possibility  be  attributed  to  the  testator.  She 
was,  under  the  provisions  of  section  13,  above 
referred  to,  vested  wHh  a  fee-simple  title, 
just  as  eCFectually  as  though  there  bad  been 
the  common-law  words  of  Inheritance;  but 
following  that  gift  was  the  condition,  "should 
the  said  Sarah  Jane  Spears  die.  leaving  no 
heirs,  I  will,"  etc.;  thereby  meaning  that  If 
she  did  die,  leaving  heirs,  the  title  In  her 
should  become  a  fee-simple  title  of  Inherit- 
ance, but.  If  not,  the  fee  should  terminate. 
One  of  the  peculiarities  of  a  fee  determinable 
Is  that,  upon  the  happening  of  the  event  or 
the  performance  of  the  condition  named,  the 
title  is  changed  Into  a  fee-simple  title.  Fried- 
man V.  Stelner,  supra. 

Tliere  Is  no  conflict  or  Inconsistency  what- 
ever between  the  case  of  Smith  v.  Klmbell 
and  other  decisions  of  this  court,  and  ordinar- 
ily the  language  aseo  in  this  will  would  lead 
to  the  conclusion  that  the  surviving  brother 
and  sister  took  an  estate  In  fee  determinable 
upon  both  dying,  leaving  no  issue  or  descend- 
ants of  Issue.  We  thiuk,  however,  that,  In 
the  decision  of  each  of  the  questions  here 
raised,  the  testator  must  be  held  to  have  In- 
tended that  the  Interest  of  the  survivor  or 
snrvlvors,  to  accrue  in  a  share  or  shares  of 
one  or  more  of  the  grandchildren  dying  with- 
out Issue  or  descendants  of  Issue,  shonld  be 
owned  and  enjoyed  subject  to  the  same  re- 
strictions and  conditions  upon  which  the  orig- 
inal shares  are  given.  We  see  no  other  way 
to  give  practical  effect  to  the  clearly-expressed 
Intention  that,  In  case  of  the  death  of  all 
three  without  either  of  them  leaving  sucb  Is- 
sue or  descendants  of  issue  them  sorvlvlng, 
then  all  of  said  estate  thereby  provided  for 
SQch  last-named  three  grandchildren  should 


descend  to  the  son  John  H.  Witbeck,  and  his 
heirs  at  law.  And  this  view  seems  to  be 
well  supported  by  authority,  '  It  Is  said  in 
Theobold  on  Wills  (page  S16):  "Clauses  in 
a  will,  dls[>0Blng  of  the  shares  of  devisees  and 
legatees  dying  before  a  given  period  or  event 
do  not,  without  a  positive  Indication  of  In- 
tention, extend  to  shares  which  have  once 
accrued  under  these  clauses,  so  as  to  pass 
them  a  second  time.  Accrued  shares  will 
go  with  the  original  shares  If  there  la  an 
intention  expressed  that  they  should  do  so," 
—and,  in  classifying  those  conditions  which 
will  pass  accrued  shares  as  a  fifth  class,  says: 
"And  a  gift  over  of  the  whole  is  convincing 
evidence  of  the  same  intention,"  In  such  a 
case,  "share"  must  have  meant  every  interest 
accruing,  as  well  as  original,  for  otherwise 
the  estate  would  go  away  from  the  Issne 
piecemeal,  whereas  It  is  obvious  nothing  was 
Intended  to  go  over,  but  that  all  should  go 
over  at  once  on  failure  of  Issue  of  all  the  chil- 
dren, as  If  all  but  one  had  died  without  Issue, 
who  was  Intended  to  take  all.  29  Am.  & 
Eng.  Bnc.  Law,  494.  Doe  v.  Webb,  1  Taunt. 
234,  was  ejectment.  The  lessors  of  the  plain- 
tiff claimed  26  undivided  S60ths  of  the  prem- 
ises In  question.  If  erosa  remainders  were 
created  by  the  devise  in  question,  the  lessors 
of  the  plaintiff  were  not  entitled,  and  In  that 
case  a  nonsuit  was  to  be  entered.  The  char- 
acter of  the  devises  sufflclently  appears  from 
the  following  extract  from  the  (qiinlon  of 
Mansfield,  G.  J.:  "The  method  to  bring  the 
estate  all  together  Is  to  Imply  cross  remain- 
ders. Here  the  testatrix  devises  her  moiety 
of  her  several  manors  and  lands,  and  all  hei 
moiety  of  her  tithes,  etc.;  treating  It  as  one 
entire  subject  of  devise  to  her'  husband  In  the 
first  place.  She  then  adds  several  devises 
over,  and  In  each  of  them  she  studiously  de- 
scribes  her  estate  by  the  most  collective  and 
comprehensive  terms,  and  devises  all  that  she 
had  before  devised,  to  her  sons,  and  their 
sons  and  their  daughters.  In  succession.  Aft- 
erwards, In  default  of  such  issue,  she  gives 
the  same  moiety  to  her  three  daughters  and 
the  heirs  of  tbeir  bodies,  as  tenants  tn  com- 
mon, and  not  as  Joint  tenants;  and.  In  de- 
fault of  such  Issue  (not  thereby  meaning  her 
daughters,  for  to  them  she  gave  estate,  re- 
spectively, but  their  heirs  of  their  bodies), 
she  gave  the  same  to  her  own  right  heirs. 
What  was  the  same?  It  is  evident  from  ev- 
ery preceding  devise  that  the  same  was  the 
whole.  She  has  in  no  part  of  her  will  dis- 
posed of  less  than  Hie  whole.  It  Is  plain, 
then,  that  It  was  not  her  Intention  that  a 
part  should  go  to  her  heir  at  law,  but  the 
whole.  She  had  given  him  nothing,  unless 
the  Issue  of  all  her  daughters  should  fail, 
when,  if  the  heir  at  law  was  to  take  any- 
thing, he  was  to  take  the  whole  estate."  The 
Judgment  was  for  the  defendant.  In  2  Jarm. 
WlUs  (Rand.  &  T.  Ed.)  p.  052,  It  is  said: 
"Sir  6.  Jessel,  M.  R.,  said  [In  Maden  v.  Tay- 
lor, 46  Law  J.  Ch.  569]  that  the  true  rule 
was  laid  down  in  Doe  v.  Webb,  that  you 
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most  ascertain  whether  the  testator  Intended 
the  whole  estate  to  go  over  together.  If  you 
once  found  that  to  be  Intended,  you  were  not 
to  let  a  fraction  of  It  descend  to  the  heir  at 
law  In  the  meantime.  You  were  to  assume 
Uiat  what  was  to  go  over  together,  being  the 
entire  estate,  was  to  remain  subject  to  the 
prior  limitations  until  the  period  when  it  was 
to  go  over  arrlTed.  He  thought  tliat  prin- 
ciple applied  to  a  case  lilce  that  before  him, 
where  It  was  plain  in  one  event  the  whole  es- 
tate was' to  go  over  together,  although  it  was 
possible  that  another  event  might  happen  in 
which  that  Intention  might  be  disappointed. 
He  therefore  held  that  cross  remainders  must 
be  implied  between  the  children  of  each  niece; 
otherwise,  while  the  particular  event  was  still 
In  suspense,  a  fraction  might,  by  the  death 
of  one  child  without  issue,  descend  to  the 
heir  at  law."  To  the  some  effect  Is  Doe  v. 
Blrlchead,  4  Exch.  110;  Douglas  v.  Andrews, 
14  Bear.  S47;  Dntton  v.  Orowdy,  33  Beav. 
272;  In  re  Jarman's  Tmets,  L.  B.  1  E^q.  71. 

The  twentieth  clause  of  the  wlU  provides: 
"And  in  no  case  shall  any  part  of  the  real 
estate  left  by  me  for  their  use  and  ben^t, 
or  the  proceeds  thereof  If  sold,  be  advanced 
or  conveyed  to  said  grandchildren,  or  any 
one  of  them,  daring  their  lifetime;"  and  this 
restriction  Is  consistent  with  the  view  that 
the  survivor  or  survivors  must  take  the  ac- 
crnlng  share  of  a  deceased  brother  or  sister 
in  conformity  with,  and  under  the  conditions 
of,  the  will.  We  think  the  trustees  should 
hold  the  share  of  Henry  J,  In  the  real  estate, 
and  the  proceeds  of  any  real  estate  sold  or 
to  be  sold.  In  their  hands  for  the  benefit  of 
Frank  M.  WItbeck  and  Gertrude  H.  Grice, 
placing  to  the  credit  of  each  an  equal  part 
thereof,  and  manage  and  control  the  same, 
accounting  for  the  income  derived  there- 
from, in  all  respects,  as  provided  in  the  will 
for  the  management  of  the  original  shares. 
If  Frank  M.  WItbeck  or  Gertrude  H.  Grice 
should  die,  leaving  no  Issue  or  descendants 
of  Issue,  his  or  her  share  in  the  one-third  of 
said  real  estate  will  pass  with  his  or  her 
original  share  to  the  snrvivor,  to  be  held  by 
ihe  trustees  In  the  same  manner  as  the  orig- 
inal shares;  and  If  the  last  survivor  shall 
die,  leaving  no  Issue  or  descendants  of  Issue, 
then  the  fee-simple  title  to  the  whole  of  the 
trnst  real  estate  must  vest  in  John  H.  WIt- 
beck and  his  heirs.  If,  however,  Frank  M. 
WItbeck  or  Gertrude  H.  Orlce  should  die, 
leaving  Issue  or  descendants  of  Issue,  and 
afterwards  the  other  should  die.  leaving  no 
Issue  or  descendants  of  Issue,  then  the  share 
of  the  last  survivor  will  go  back  to  such  Is- 
sue or  descendants  of  Issue  of  the  other. 
The  provisions  of  the  last  sentence  of  the 
nineteenth  clause,  standing  alone,  are  broad 
enough  to  carry  over  the  personal  estate  In 
the  same  manner.  The  twentieth  clause, 
however,  provides  that  the  said  trustees  may 
advance  from  said  personal  estate  not  to 
exceed  the  full  amount  thereof,  and  also 
that  tlwy  may  withhold  the  income  of  any 


one  of  said  ^andchUdren's  share,  except 
such  part  thereof  as  may  be  necessary  for 
their  actual  support,  In  case  of  their  becom- 
ing Intemperate,  or  otherwise  incompetent 
to  manage  his  or  her  estate,  or  shall  be  a 
spendthrift,  "and  upon  Ills  or  her  death  the 
said  principal  and  income  so  retained  shall 
descend  to  the  Issue  or  descendants  of  Issue 
born  In  lawful  wedlock  of  such  grandchild, 
if  any;  otherwise  to  the  survivor  or  surviv- 
ors of  said  last-named  three  grandchildren." 
Giving  effect  to  these  provisions,  we  think 
the  decree  of  the  court  below,  ordering  the 
trustees  to  pay  over  and  deliver  to  said 
Frank  M.  WItbeck  and  Gertrude  H.  Grice, 
In  equal  parts,  the  share  of  the  personal  es- 
tate left  to  Henry  J.  WItbeck  should  be  af- 
firmed. We  are  also  of  the  opinion  that  the 
$20,376  which  was  withheld  from  Henry  J. 
by  the  trustees,  under  the  facts  shown  by 
the  evidence,  should  be  divided  equally  be- 
tween Frank  M.  WItbeck  and  Gertrude  H. 
Orlce.  The  fact  that  the  trustees  had  not 
actnally  turned  this  fund  back  into  the  prin- 
cipal estate,  as  they  were  authorized  to  do 
by  clause  20  of  the  will,  but  kept  It  separate, 
as  a  matter  of  convenience  in  bookkeeping, 
did  not  amount  to  a  transfer  of  It  to  the  in- 
dividual estate  of  Henry  J.  WItbeck. 

Appellees  contend  that  the  allowance  by 
the  trial  court  of  $2,500  as  solicitor's  fees 
was  error^First,  because  the  pleadings  did 
not  claim  any  solicitor's  fees;  second,  that 
the  allowance  was  excessive;  and,  third, 
that  the  fees  should,  if  allowed,  be  paid  out 
of  the  residue  of  the  estate  In  the  hands  of 
the  trustees,  other  than  that  Involved  In  this 
suit  They  do  not  dispute  the  right  of  appel- 
lants to  have  some  allowance  If  their  claim 
is  properly  prosecuted.  Solicitor's  fees,  in 
cases  of  this  kind,  when  allowed,  are  treated 
as  costs,  and  need  not  be  specifically  claimed 
In  the  bUL  The  true  Interpretation  of  this 
will  Is  attended  with  much  difficulty,  and 
the  allowance  does  not  appear  to  be  excess- 
ive. We  said  In  Missionary  Soc.  v.  Mead, 
181  lU.  376,  23  N.  603,  "As  to  the  amounts 
allowed  by  the  court  to  the  respective  par- 
ties, they  are  so  far  In  the  discretion  of  the 
chancellor  that  In  the  absence  of  proof  of 
the  abuse  of  that  discretion,  we  cannot  Inter- 
fere." In  GoodwllUe  v.  MilUmann,  06  III. 
527,  the  allowance  was  set  aside,  but  only 
because,  upon  the  face  of  the  record.  It  ap- 
peared to  be  excessive.  In  determining 
wliat  fund  should  pay  solicitor's  fees.  It  Is 
announced  in  Danlell's  Chancery  Practice 
(volume  2,  p.  1431):  "But  although  the  rule 
Is  that  the  costs  of  litigation  in  the  course 
of  administering  a  will  are  given  out  of  the 
general  assets,  In  preference  to  the  particu- 
lar fund,  yet  If  the  particular  fund  has  been 
severed  from  the  residue,  and  the  question 
Is  merely  between  the  persons  claiming  to 
be  entitled  to  it,  the  costs  must  come  out  of 
the  particular  fund."  Here  the  controversy 
Is  as  to  the  disposition  of  the  share  of  the 
deceased  legatee,  but  the  questions  raised. 
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both  In  the  court  below  and  here,  affect  the 
rights  of  all  the  parties  to  the  trust  estate; 
and  our  decision  must  serve  as  a  guide  to 
the  trustees  In  the  future  performance  of 
their  duties.  The  Tlew  taken  of  the  case 
renders  the  question  as  to  what  fund  the  ex- 
penses of  the  litigation  shall  be  paid  from 
of  little  performance.  We  think,  however, 
that,  In  view  of  all  the  circumstances  of  the 
case,  they  should  be  paid  out  of  the  entire 
estate.  The  decree  of  the  circuit  court  will 
be  reversed  In  respect  to  the  matters  indi- 
cated, and  In  all  others  affirmed.  The  cause 
will  be  remanded,  with  directions  to  the  cir- 
cult  court  to  enter  a  decree  In  conformity 
with  the  views  here  expressed;  the  costs  of 
this  appeal  to  be  paid  by  the  trustees,  as 
other  expenses  of  the  litigation.  Beveraed 
and  remanded. 


(IIS  111.  682) 

KA.ST  ST.  LOUIS  OONNECTIJfG  BY.  00.  v. 
RSAMES. 

(Supreme  Court  of  Illinoifl.   Jane  IS,  1898.) 
RAiLROAni— Injukibs  to  Pbbsohs  mbab  Tback— 

SPBBD  of  ThAIHS— OKDIKAKCBH— NEaLIGBKCB— 

Master  a.nd  Sbbvant— Thial— Fikdisos. 

1.  Where  a  loewnotiTe  negligently  ran  over  a 
person  on  a  street  where  he  bad  a  right  to  be 

and  while  he  was  exercising  due  care,  the 
railroad  company  was  liable,  even  though  the 
injury  was  not  wantonly  inflicted. 

2.  A  declaration  for  personal  injuries  alleged 
that  defendant  had  negligently  and  wantonly 
caused  the  injury.  A  general  verdict  was  re- 
turned tm  plaintiff,  with  a  special  finding  that 
the  injury  waa  not  caused  wantonly.  HHd,  that 
the  special  finding  and  the  general  verdict  were 
not  inconsistent  the  latter  behig  supported  by 
the  allegation  that  the  injury  was  negligently 
caused. 

3.  An' ordinance  regulating  the  speed  of  trains 
applies  to  detached  locomotives  not  hauling 
care. 

4.  A  freight  engine  used  in  transferring  cars 
does  not,  by  being  detached  and  used  to  carry 
employl^  to  dinner,  lose  its  character  as  a 
freight  engine,  within  the  terms  of  an  ordinance 
regulating  the  speed  of  passenger  and  freight 
trains. 

5.  Plaintiff,'  while  carrying,  dinner  to  one  of 
defendant's  employes,  walked  between  defend- 
ant's tracks,  iymg  8  feet  10  inches  apart,  on  a 
public  street  on  the  otber  side  of  wliich  was  a 
sidewalk  free  from  tracks,  and  he  was  run 
over  by  defendant's  locomotive  and  injured. 
The  employ^  he  was  looking  for  might  be  found 
anywhere  on  the  tracks  in  the  vicinity.  Beld, 
that  the  question  of  [riaintiflfB  exercise  of  due 
care  was  for  the  jury. 

6.  Where  nnpioyes  of  a  railroad  company 
customanly  used  Its  engine  in  going  from  their 
work  to  dinner,  with  its  knowledge,  it  was  lia- 
ble for  damages  to  third  persons  resulting 
from  negiigeuce  in  such  use. 

Appeal  from  appellate  court,  Fourth  dis- 
trict 

Action  by  Calrln  Reames  against  tbe  East 
St  Louis  Connecting  Railway  Company. 
There  was  a  Judgment  for  plaintiff,  which  I 
was  alBrmed  by  the  appellate  court,  and  de- 
fendant appeals.  Alfii'med. 

Charles  W.  Thomas,  for  appellant  Millard 
&  Smith,  for  appellee. 


OARTWRIGHT,  J.  Appellant's  locomotive 
ran  over  appellee  In  Front  street,  In  the  city 
of  East  St.  Louis,  causing  the  loss  of  his  leg. 
and  he  recovered  Judgment  for  damages  on 
account  of  bis  Injnry,  under  a  declaration 
charging  that  it  was  caused  by  the  negli- 
gence of  defendant  in  not  ringing  the  bell  or 
sounding  tbe  whistle  on  the  locomotive,  and 
in  running  tbe  same  at  a  high  and  dangerous 
rate  of  speed,  and  In  Tlolatlon  of  an  ordi- 
nance of  tbe  city.  Tbe  appellate  court  has 
affirmed  the.Judgment 

Appellant  occupied  with  its  tracks  the 
west  part  of  Front  street  a  public  street  of 
the  city  of  East  St  Louis.  One  of  its  fire- 
men employed  on  these  tracks  boarded  with 
appellee's  wife,  and  his  dinner  was  carried 
to  him  at  noon  at  the  locomotive  on  which 
be  might  happen  to  be  engaged,  wherever  it 
might  be  found  along  tbe  tracks.  On  No- 
vember 13, 1805,  appellee  came  into  this  net- 
work of  tracks  with  the  fireman's  dinner, 
and  was  walking  north  between  two  tracks 
hunting  for  the  engine,  when  he  was  run 
over.  It  was  raining,  and  the  wind  was 
blowing  from  the  northwest.  The  engine 
which  ran  over  him  was  going  north  with- 
out any  car,  carrying  employes  of  appellant 
in  the  yards  to  dinner,  and  came  up  behind 
him.  He  was  struck  by  the  beam,  and 
thrown  upon  the  tracks,  and  run  over. 

The  following  propositions  are  relied  upon 
to  reverse  the  Judgment: 

1.  The  court  ought  to  have  given  judg- 
ment upon  the  special  findings.  The  Jury  re- 
turned questions  submitted  at.  defendant's 
request,  with  their  answers,  as  follows: 
"Did  tbe  defendant's  servants  Injure  plain- 
tiff willfully,  wantonly,  or  on  purpose?  No." 
"Was  the  plaintiff  Injured  while  walking  on 
or  between  defendant's  tracks?  Between." 
The  declaration  alleged  that  tbe  defendaut 
negligently  and  wantonly  caused  the  injury, 
and  one  of  these  special  findings  was  that  It 
was  not  caused  wantonly.  It  Is  therefore  In- 
sisted that  Judgment  should  liave  been  enter- 
ed for  the  defendant  on  that  finding.  It  was 
conceded  that  the  street  occupied  by  defend- 
ant was  a  public  street  of  the  city  of  East 
St  Louis,  and  It  is  not  now  denied  that 
plaintiff  had  a  legal  right  to  be  where  he  was 
if  he  was  exercising  proper  care.  It  was 
therefore  not  necessary  to  allege  or  prove 
that  tbe  injury  was  wantonly  Inflicted,  pro- 
vided the  plaintiff  was  exercising  ordinary 
care  for  his  own  safetyi  The  general  verdict 
was  a  finding  that  plaintiff  was  In  tbe  exer- 
cise of  due  care  and  diligence,  as  alleged  in 
the  declaration,  and  the  special  findings  did 
not  include  a  finding  that  be  was  not  in  tbp 
exercise  of  such  care,  and  they  were  there- 
fore not  inconsistent  with  the  general  ver- 
dict. The  fact  that  it  was  alleged  In  the 
declaration  that  the  Injury  was  wantonly 
caused  makes  no  difference,  because  tbe  dec- 
laration also  alleged  that  it  resulted  from  de- 
I'endant's  negligence,  and  that  averment  waa 
sufficient  to  sustain  the  £eneral  verdict 


Digitized  by  Google 


IlL) 


GLEVELAITD,  C.  G.  &  ST.  L.  RT.  GO.  t.  STEFHElirB. 


.69 


2.  It  iB  InslBted  that  fiie  conrt  ought  not 
to  bare  given  an  Instruction  to  the  effect 
that  an  ordinance  of  the  city  prohibited  the 
running  of  an  engine  at  a  speed  greater  than 
six  miles  an  hour,  or  to  have  admitted  the 
ordinance  In  evidence.  An  ordinance  of  that 
cliaracter  applying  to  freight  locomotlTee 
and  can  was  duly  pleaded  in  the  declara- 
tion. It  was  held  In  Railway  Co.  t.  O'Hara, 
ISO  111.  580.  37  N.  E.  917,  in  construing  this 
ordinance,  that  It  was  broad  enough  to  in- 
clude any  and  all  vehicles  on  the  tracks,  and 
to  embrace  locomotive  engines,  which  arc  a 
species  of  cars.  Under  that  decision,  the  or- 
dinance covers  a  detached  locomotive  like 
this.  There  is  a  further  objection  hi  this 
case  that  the  ordinance  limited  passenger 
trains  and  cars  to  a  speed  of  10  miles  an 
hour,  and  that  this  engine,  being  detached 
and  carrying  employes  to  dinner,  was  either 
a  passenger  ear  or  belonged  to  neither  class 
affected  by  the  ordinance.  The  evidence  was 
that  the  engine  was  a  freight  engine,  used 
in  the  business  of  transferring  cars  along 
these  tracks  from  one  road  to  another,  and 
this  was  sufficient  to  prove  the  class  to 
which  it  belonged  and  to  bring  It  within  the 
instruction  given  by  the  court  It  was  not 
then  or  at  any  time  employed  In  the  car- 
riage of  passengers,  in  the  ordinary  sense. 

3.  It  is  argued  that  the  conrt  ought  to 
have  taken  the  case  from  the  Jury.  The  mo- 
tion to  direct  a  verdict  was  made  at  the 
close  of  the  testimony  for  the  plaintiff,  and 
also  at  the  close  of  all  the  evidence,  and  was 
denied  in  each  instance.  It  is  claimed  that 
this  was  error,  both  because  plaintiff  failed 
to  show  that  he  was  in  the  exercise  of  or- 
dinary care,  and  because  defendant's  serv- 
ants were  not  engaged  in  its  business  at  the 
time  of  the  accident,  but  were  using  the  en- 
gine for  private  purposes,— In  going  for  their 
dinner.  The  ground  for  claiming  that  plain- 
tiff was  not  in  the  exercise  of  ordinary  care 
was  that  on  the  east  side  of  the  street  there 
Is  a  sidewalk,  and  the  part  next  east  of  the 
sidewalk  is  paved  and  free  from  tracks,  and 
that  he  might  have  gone  there  instead  of  be- 
tween the  tracks.  The  evidence  shows  that 
he  had  legitimate  business  where  he  was. 
He  was  carrying  dinner  to  a  fireman  em- 
ployed by  appellant,  and  was  looking  at  the 
various  engines  to  find  the  fireman  or  for  a 
signal  where  he  was.  The  fireman  was  ac- 
customed to  come  out  of  the  cab  and  give  a 
signal  with  his  hand,  so  that  plaintiff  would 
know  where  he  was,  and  he  might  be  found 
anywhere  on  the  tracks.  It  was  raining, 
and  the  wind  was  blowing  very  hard.  The 
tracks  were  8  feet  10  inches  apart  between 
the  rails,  and  he  was  walking  there.  Under 
these  circumstances,  It  cannot  be  said  that 
a  conclusion  of  negligence  on  his  part  neces- 
sarily follows,  so  that  all  reasonable  minds 
would  pronounce  him  deficient  in  the  exer^ 
else  of  ordinary  care. 

The  other  claim,  that  defendant  was  not 
responsible  im  account  of  the  use  of  the  en- 


gine, is  not  sustainable.  It  appears  to  have 
been  the  custom  for  employes  to  make  such 
use  of  the  engine,  and  to  take  it  on  this  trip 
of  about  a  mile  and  a  half  to  their  dinner. 
At  this  time  there  were  five  men  on  the  en- 
gine who  had  started  for  their  dinner,  and 
the  general  yard  master  for  defendant  was 
standing  opposite  the  Mobile  &  Ohio  freight 
office  waiting  for  the  engine  to  come  up  to 
him,  when  he  was  going  to  get  on  and  go 
with  the  others.  The  men  had  to  go  a  con- 
siderable distance  to  dinner,  and  it  does  not 
seem  to  have  been  unreasonable  that,  as  a 
part  of  defendant's  business,  It  furnished 
the  use  of  this  engine  for  that  purpose.  The 
evidence  justified  th6  Inference  that  this 
service  of  the  engine  was  furnished  to  the 
laborers  by  an  understanding  between  them 
and  defendant.  It  was  not  a  private  pur 
pose  of  the  servants  in  which  defendant  had 
DO  interest  We  do  not  deem  the  objections 
valid,  and  the  judgment  is  affirmed.  Judg- 
ment affirmed. 


  (m  m.  4SQ) 

d^VBLAND,  C,  a  &  ST.  U  BY.  CX>.  T. 

STEPHENS. 

(Supreme  Oonrt  of  Illinois.   June  18,  189&) 

FiRBB  Sbt  bt  Locokotitbs— Contribdtort  Nbo- 
1.I0BSCS— Appeal. 

1.  Bev.  St  1874.  p.  814,  prorides  that  hi  all 
actions  for  injury  to  property  by  fire  communi- 
cated by  a  locomotive  the  fact  that  such  fire 
was  communicated  shall  be  prima  fade  evi- 
dence of  ne^igence  of  the  railroad  company, 
and  it  shall  not  be  negligence  in  the  ownw  of 
the  property  injured  that  he  used  it  or  allowed 
it  to  remain  in  the  same  condition  as  it  would 
have  been  used  or  remained  had  no  railroad 
passed  it  Held,  that  a  person  cultivating  land 
adjoining  a  railroad  track  was  not  bound  to 
keep  it  free  from  combustible  matter  to  avoid 
tbe  spread  of  fire  set  by  locomotives,  and.  If  he 
nses  the  property  in  the  usual  way,  he  wilt  not 
be  guilty  of  contribntory  negligence. 

2.  Where  both  parties  acc^t  the  same  the- 
ory as  to  the  measure  of  damages  applicable  to 
a  case,  objection  that  such  was  not  the  cor- 
rect rule  of  damages  cannot  be  made  for  the 
first  time  in  the  supreme  court 

Appeal  from  appellate  court  Fourth  dis- 
trict 

Action  by  Lewis  E.  Stephens  against  the 
Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  From  a  judgment  In  fa- 
vor of  plaintiff,  which  was  affirmed  by  the 
appellate  court  (74  III.  App.  686),  defendant 
appeals.  Affirmed. 

,C.  S.  OongOT,  for  appellant  Bradbury  ft 
MacHatton  and  Parker  &  Crowley,  for  ap- 
pellee. 

WILKIN,  J.  This  case  was  begun  In  the 
circuit  court  of  Crawford  county  hy  appellee 
against  appellant  to  recover  damages  alleged 
to  have  been  done  to  his  orchard,  fences, 
grass,  etc.,  by  fire  set  out  by  the  locomotive 
engine  of  defendant  The  declaration  Is  in 
case,  containing  several  counts,  alleging.  In 
substance,  that  the  plaintiff  was  the  own- 
er of  land  abutting  iqKHi  tbe  right  of  way 
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of  defendant;  that  throngb  the  careleflsness 
and  negligence  ot  defendant  Its  engines 
threw  out  sparks  and  set  fire  to  combustible 
matter  on  the  plaintiff's  land)  whl(^  burned 
and  destroyed  certain  property  owned  by 
and  belonging  to  plaintiff,  consisting  of  400 
bearing  trees,  17  acres  of  clover,  20  acres  of 
timothy,  400  rails  In  fence,  and  75  loads  of 
manure  spread  upon  the  ground.  Other 
counts  alleged  that  defendant  suffered  com- 
bustible matter  to  accumulate  on  Its  right  of 
way;  that  fires  from  its  engines  Ignited  this 
matter,  and  lE^read  upon  plaintiff's  land,  cans- 
Jng  damage,  as  s^t  forth  In  the  preceding 
counts.  There  was  a  trial  by  Jury,  and  rer- 
dict  was  rendered  for  plaintiff  for  11,500,  up- 
on which  Judgment  was  entered.  The  de- 
fendant appealed  to  the  appellate  court  for 
the  Fourth  district,  where  the  Judgment  of 
the  circuit  court  was  affirmed,  and  It  now 
brings  the  case  to  this  court 

The  appdlant  recognizes  the  rule  that  all 
controverted  questions  of  fact  have  been  set- 
tled adversely  to  It,  and  relies  solely  upon 
alleged  errors  ot  law  In  the  giving  aud  refus- 
ing of  Instructions  upon  the  trial.  The  court 
instructed  the  Jury,  at  the  Instance  of  the 
plaintiff,  that  "it  Is  no  defense  that  plaintiff 
used  bis  premises  In  the  same  manner,  and 
used  no  more  caution  In  the  manner  of  use 
of  his  lands  than  he  would  have  done  If  no 
railroad  had  run  through  such  premises." 
It  refused  to  give  three  instructions  aslced 
by  the  defendant,  to  the  effect  that.  If  tbe 
plaintiff  had  contributed  to  the  Injury  sued 
for  by  negligently  allowing  dry  grass  to  re^ 
main  In  his  orchard,  he  could  not  recover. 
The  giving  of  the  foregoing  Instruction  on 
behalf  of  the  plaintiff,  and  the  refusal  of 
those  asked  by  the  defendant.  It  is  Insisted, 
was  error.  This  contention  Is  based  upon 
the  assumption  that  It  was  the  duty  of  the 
plaintiff  to  keep  his  premises  adjoining  the 
right  of  way  free  from  combustible  matter. 
In  order  that  fire  which  might  be  set  out  by 
the  locomotive  engines  of  the  defendant  could 
not  spread,  aud  that,  If  he  failed  to  do  so, 
he  could  not  recover  any  damage  for  Injury 
occasioned  by  the  spreading  of  such  fire. 
The  position  is  contrary  to  the  plain  provi- 
sions of  our  statute.  Section  1  of  the  act  of 
1869,  relating  to  fires  caused  by  locomotives 
(Rev.  St  1874,  p.  814),  Is  as  follows:  "That 
In  all  actions  against  any  person  or  lncori>o- 
rated  company  for  tbe  recovery  of  damages 
on  account  of  any  injury  to  any  property, 
whether  real  or  personal,  occasicHied  by  fire 
communicated  by  any  locomotive  engine 
while  upon  or  passing  along  any  railroad  In 
this  state,  the  fact  that  such  fire  was  so 
communicated  shall  be  taken  as  full  prima 
facie  evidence  to  charge  with  negligence  the 
corporation  or  person  or  persons  who  shall, 
at  the  time  of  such  injury. by  fire,  be  In  the 
use  and  occupation  of  such  railroad,  either  as 
owners,  lessees  or  mortgagees,  and  also  those 
who  shall  at  such  time  have  the  care  and 
management  ot  such  engine;  and  it  shall  not, 


In  any  case,  be  considered  as  nej^ence  on 
the  part  of  the  owner  or  occupant  of  the 
property  Injured  that  he  has  used  tbe  same 
In  the  manner,  or  permitted  the  same  to  be 
used  or  remain  In  the  condition,  It  would 
have  been  used  or  remained  had  no  railroad 
passed  through  or  near  the  property  so  In- 
^Jured,  except  In  cases  of  Injury  to  personal 
property  which  shall  be  at  the  time  upon 
the  property  occupied  by  such  railroad." 
Without  wholly  Ignoring  the  letta  and  spirit 
of  this  statute,  it  cannot  Iw  said  that  the 
vwner  of  land  adjacent  to  a  railroad  right  of 
way  and  track  Is  bound  to  keep  his  premises 
free  from  combustible  matter  In  order  to 
avoid  the  spread  of  fire  negligently  set  by 
locomotive  engines.  Frlw  to  the  passage  of 
this  statute,  it  had  been  held  by  a  divided 
court  that  such  duty  was  Imposed  upon  a 
property  owner  by  the  law.  It  was  evidently 
the  purpose  of  the  legislature,  In  tbe  passage 
of  that  part  of  the  foregoing  section  which 
says,  "and  It  shall  not,  in  any  case,  be  con* 
sidered  as  negligence  on  the  part  of  the  own- 
er or  occupant  of  the  property  injured  that 
he  has  used  the  same  in  the  manner,  or  per- 
mitted the  same  to  t>e  used  or  remain  in  the 
condition,  it  would  bave  been  used  or  remain- 
ed had  no  railroad  passed  tiirough  or  near 
the  property  so  Injured,"  to  change  the  rule 
theretofore  announced  In  those  cases. 

The  contention  that  the  cases  of  Railway 
Go.  V.  Larmon,  67  111.  68,  and  Railway  Oo. 
V.  Maxfield,  72  111.  96  (decided  since  the  act 
of  1809),  are  to  the  same  effect  as  the  pre- 
vious decision.  Is  a  misapprehension.  In  tbe 
Larmon  Case,  the  court,  being  then  aathc^- 
ized  to  review  the  facts,  found  that  the  rail- 
road company  had  been  guilty  of  no  negli- 
gence whatever  in  the  eqol^ent  of  its  en- 
gine. On  the  question  as  to  whether  the  &x- 
glneer  In  charge  was  competent  ai>d  had 
used  proper  skill  and  diligence  in  handling 
his  engine,  the  evidence  was  conflicting,  and 
it  was  held  that  an  Instruction  on  that 
branch  of  the  case  was  erroneous,  as  making 
railroad  companies  Insurers  against  accidents 
by  fire.  There  Is  nothing  In  the  decision  of 
that  case,  or  the  one  following  It  In  72  lU. 
95,  which  attempts  to  discuss  or  decide  the 
question  of  contributory  negligence  on  the 
part  of  tbe  pr(q>erty  holder.  Tbe  language, 
"The  party  who  erects  his  building  on  or 
near  the  track  knows  the  danger  Incident  to 
the  use  of  steam  as  a  locomotive  power,  and 
must  be  held  to  assume  some  of  the  hazard 
connected  with  Its  use  on  these  great  thor- 
oughfares," was  mere  argument  and  whoUy 
unnecessary  to  the  decision  of  the  case;  but 
it  cannot  be  fairly  contended  that  it  means 
that  a  property  own»  so  erecting  his  build- 
ing assumes  the  hazard  of  the  negligent  or 
wrongful  act  of  those  using  steam  as  a  lo- 
comotive power,  so  that  he  cannot  recover 
damages  occasioned  by  such  wrongful  or 
negligent  act  In  the  absence  of  statutory 
provision,  the  weight  of  authority  and  sound 
reascmlng  is  that  a  person  owning  lands  ad- 
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Jolalng  the  rl^t  of  way  of  a  tallroad  com- 
pany *liai  a  rlglit  to  preanme  that  the  com- 
pany win  not  be  gnflty  of  nei^gmce.  and  Is 
not  bomid  to  cemore  dry  and  combiutlble 
matter  from  his  land  in  anttdpatkai  of  prob- 
able ne^Ugence  on  the  part  of  the  company. 
He  has  a  right  to  lun  his  property  In  the 
dlnary  and  nsnal  vay.  and  so  long  as  he  does 
so  he  win  not  be  deemed  gnUty  &t  ctmtrlbu- 
tory  negUgence."  8  Blllott,  B.  a  I  1238, 
and  cases  dted.  It  Is  difficult  to  perceive 
upon  what  prlndple  It  can  be  held  that  one 
cultlTatbig  land  adjoining  a  railroad  right  of 
way  is  bound  to  be  to  the  expense  of  keeping 
It  free  ttom  dry  grass,  atnbble,  or  other  com- 
bustible matter.  He  owes  no  snch  dnty  to 
IndlTldnal  adjoining  owners  nor  to  tba  pnb- 
Uc.  There  can  be  no  n^Ugence  in  the  fall> 
ure  to  do  that  which  there  Is  no  duty  to  do. 
He  can  ra4y  reoover  damages  occasicmed  by 
the  railroad  company  thro:agb  Its  negUgoice. 
It  cannot  be  serioudy  contended  that  he  Is 
bound  to  Resume  It  win  be  n^fUgrat,  or, 
eTen  If  he  Is,  that  he  most  abandon  the 
dlnary  nse  of  his  land,  or  expend  labor  and 
money  to  protect  himself  against  such  neg- 
ligent act 

It  IB  Claimed  that  the  true  measure  of  i>laln- 
tUTs  damages  Is  the  difference  In  the  value 
of  the  real  estate  bef(«e  and  after  the  On, 
which  was  not  appUed  to  the  case  on  the 
trial.  That  question  was  not  raised  In  the 
circuit  court,  and  cannot  be  raised  here. 
Other  enws  assigned  are  properly  disposed 
of  by  the  appellate  court  Its  Judgment  win 
accordingly  be  afllrmed.  Judgment  affirmed. 


(ITS  in.  sn) 

WRIGHT  T.  STICK. 
(BnprMne  Oonrt  of  Illinois.  June  18,  180a) 

ADTBRSB  FOSBBUlOir— PKUDHPTtONfr— Requisitbs 
— Cau>R  or  TiTLB  —  Lira  Tbnants  —  Agobpt- 
ATtca  or  LEASfc  —  Estoppkl  ih  Paib  —  What 

CONSTlTUTKa. 

1.  The  decree  of  a  proper  court,  malcInK  par^ 
thlon  purports  on  its  face  to  cMiTey  title,  and 
constitutes  good  c<^r  of  title,  eren.thon^  lome 
of  the  tenants  in  commcm  are  not  made  parties 
to  the  suit  In  which  it  la  rendered. 

2.  Where  the  tenant  for  life  and  the  remain^ 
der-man  resided  together  on  the  land,  the  pos- 
session ot  the  life  tenant,  who  was  the  remaJn- 
der-man'a '  guardian,  and  the  payment  of  the 
taxes  by  him.  were  prima  facte  not  for  the  pur- 
pose of  creating  a  title  in  the  remainder-man  in 
bar  of  the  life  estate. 

3.  Where  one  having  a  life  estate  In  lands  bo< 
cepts  a  lease  of  the  premises,  it  BuspeDda  the  life 
estate  during  the  term. 

4.  Under  UmitatiMi  Act,  S  6,  proTiding  that 
the  .actual  poasoeBor  of  lands  under  claim  and 
colw  of  title  in  good  faith,  who  shall  for 
seren  yean  cmtinne  in  snch  possession  and 
pay  all  taxes,  shall  he  adjudged  ttie  legal  own- 
er, in  order  to  oonatltnto  snch  ownership  tlie 
payment  ot  taxes,  possession,  and  color  of  title 
must  concur. 

5.  Where  a  party  makes  representations,  ei- 
ther in  words  or  conduct,  which  induce  anotlier 
to  proceed  Id  a  certain  way,  such  representations 
cannot  be  regarded  as  constitotins  an  estoppel 
in  pais,  aoless  the  party  making  them  had  full 
knowledge  of  all  toe  facts,'  or  was  guQty  of 
gross  aegllgence  in  failing  to  leazn  the  facts. 


Appeal  ftom  circuit  court,  Waliaah  county. 

BJectment  by  Eltaa  A.  Wright  against 
James  L.  Stlce.  From  a  Judgment  tot  de- 
fendant, plaintiff  appeals.  Affirmed. 

This  is  an  action  of  ejectment  brought  Id 
the  circuit  court  of  Wabash  county  at  the 
NoTember  term,  1803,  by  the  appellant,  Eliza 
A.  Wright,  against  the  appellee,  James  L. 
Stlce,  to  recover  the  posBeBBlon  of  32.40  acres 
of  land  In  that  county.  The  defendant  below 
filed  a  plea  of  not  guilty.  A  Jury  was  waiv- 
ed, and  the  cause  was  tried  by  the  court,  by 
agreement,  without  a  Jury.  The  trial  court 
found  the  defendant  not  guilty,  and,  after 
overruling  mottous  for  new  trial  and  in  ar- 
rest of  Judgment,  entered  Judgment  in  fa- 
vor of  the  defendant,  and  for  costs  against 
the  plaintiff.  The  present  appeal  Is  from  the 
Judgment  bo  entered  by  the  circuit  court  It 
was  admitted  upon  the  trial  that  the  com- 
mon source  of  title  to  the  land  In  questioQ 
was  in  John  Brown;  that  Jotm  Brown  died 
January  27,  1872,  leaving  as  his  widow  the 
appellant,  whose  present  name  is  Eliza  A. 
^Vrlghtf  and  leaving  three  children,  to  wit, 
Mertle  Brown,  Rolls  Brown,  and  Mrs.  James 
L.  Stlce  (then  the  wife  of  the  appellee),  his 
only  heirs  at  law;  that  be  died  seised  in  fee 
of  the  land  herein  question,  and  other  lands; 
that  Mrs.  James  L.  Stlce  died  November  20, 
1873,  leaving  John  B.  Stlce,  her  only  child 
and  heir  at  law,  and  her  husband,  the  appel- 
lee, James  L.  Stlce.  John  B,  Stlce  was  a 
minor,  10  years  old,  on  February  S,  1882. 
On  May  30, 1832,  one  Isaac  F.  Price  was  ap- 
pointed guardian  of  said  minor  by  the  coun- 
ty court  of  said  county  upon  petition  of  his 
father,  James  L.  Stice.  On  November  3, 
1882,  Eliza  Wright  and  Mertle  Brown  and 
Rolla  Brown  (the  two  latter  being  minors, 
and  suing  by  Eliza  Wright,  their  mother 
and  guardian)  filed  a  bill  for  partition  In  said 
circuit  court,  asking  for  a  partition  of  certain 
lands,  Including  the  land  above  described, 
and  making  defendants  thereto  the  said 
John  B.  Stlce  and  his  guardian,  Isaac  F. 
Price.  James  L.  Stice  was  not  made  a  de- 
fendant to  the  bill,  nor  is  he  mentioned  lu 
the  decree  of  partition  afterwards  entered; 
and  his  intere/it  in  the  premises  was  not  fix- 
ed by  the  decree,  nor  mentioned  In  any  of 
the  proceedings.  A  snmmons  was  Issued  iu 
the  partition  suit,  directed  to  John  Stlce, 
Luther  Stice,  and  Isaac  F.  Price.  It  is  con- 
ceded that  James  L.  Stlce  and  Luther  Stlce 
are  the  same  person.  This  summons  wss 
served  upon  Luther  Stice,  as  well  as  upon 
the  two  other  defendants,  and  the  sheriff 
made  return  that  he  had  served  the  same  up- 
on Luther  Stice.  The  bill  for  partition  set 
up  that  John  Brown  died  Intestate,  leaving 
his  widow  and  chUdren,  as  above  named, 
and  possessed  of  the  lands  sought  to  be  par- 
titioned. Hie  bill  further  averred  that  Mary 

A.  Brown,  being  the  daughter  of  John  Brown 
and  the  Mrs.  James  L.  Stlce  above  named. 
Intermarried  with  James  L.  Stlce;  that  John 

B.  Stlce  was  bom  as  the  fruit  of  said  mar- 
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riage;  that  satd  Mary  A.  Stlce  died,  as  above 
stated,  on  November  20,  1878;  and  that  no 
persons  other  than  the  complainants  and 
defendants  had  any  interest  in  said  lands. 
A  cross  bill  was  tiled  by  John  B.  Stice,  by 
his  guardian,  against  Mertle  Brown,  Rolla 
Brown,  and  Eliza  Wright,  without  making 
James  L.  Stice  a  defendant  thereto.  An- 
swers were  aied  to  the  cross  bill,  and  repli- 
cations to  Bucb  answers.  Answers  and  repli- 
cations were  also  filed  In  the  original  suit 
Decree  was  entered  appointing  commission- 
ers to  divide  the  property.  The  commission- 
ers made  a  report,  In  which  they  set  off  the 
32.40  acres  of  land  above  mentioned  to  Jolm 
B.  Stice.  in  severalty,  for  his  share  of  said 
premises;  being  the  one-third  part  thereof, 
after  assigning  to  the  complainant,  as  the 
widow  of  John  Brown,  her  dower.  The  pro- 
ceedings show  that  some  or  all  of  the  lands 
sought  to  be  partitioned  had  been  mortgaged 
by  John  Brown  In  his  lifetime,  and  were 
subject  to  mortgage  at  his  death;  that  tbe 
widow,  the  appellant,  had  paid  off  nearly  all 
of  the  amounts  due  up<m  said  mortgages.  The 
decree  in  partition  subrogates  her  to  the 
rights  of  the  mortgagees.  The  decree  ap- 
proves and  confirms  the  report  of  the  com- 
missioners, and  decrees  that  the  said  parties 
hold  in  severalty  the  titles  to  the  shares  set 
off  and  assigned  to  them,  respectively,  by  the 
commissioners;  and  by  the  decree  the  titles 
were  vested  in  them  according  to  said  as- 
signment. On  or  about  November  20,  1883, 
the  day  on  which  the  decree  In  partition  was 
entered,  the  appellee,  James  L.  Stice,  who 
had  been  living  theretofore  upon  a  portion 
of  the  lands  partitioned,  called  the  "Home 
Place,"  but  not  on  the  land  set  off  and  as- 
signed to  his  son,  John  B.  Stice,  moved  upon 
the  32.40  acres  bo  set  off  to  his  son,  and  sub- 
sequently lived  there  with  his  son.  It  is  con- 
ceded that  he  occupied  said  32.40  acres  from 
the  fall  of  1883  tip  to  the  time  of  the  com- 
mencement of  this  suit,  and  is  still  In  pos- 
session of  the  same.  Isaac  F.  Price  remain- 
ed the  guardian  of  John  B.  Stice  until 
March  1&,  1884,  at  which  latter  date  he  re- 
signed. Thereupon  James  L.  Stice  was  on 
March  22,  1884,  upon  his  own  petition,  ap- 
pointed guardian  of  hts  son,  ^ohn  B.  Stice, 
and  thereafter  continued  to  act  as  such 
guardian.  While  he  was  guardian  he  made 
two  reports  to  the  county  court  of  said  coun- 
ty,—one  dated  November  30.  1885,  and  tbe 
other  dated  January  29,  1888.  He  also  paid 
the  taxes  npon  said  32,40  acres  while  he  was 
guardian.  At  the  November  term,  1802,  of 
said  circuit  court,  James  L.  Stice  filed  his 
petition  for  dower  In  said  32.40  acres  of 
land  against  his  son,  John  B.  Stice;  but, 
Bttet  evidence  heard,  he  dismissed  said  peti- 
tion at  hlfl  own  costs.  Upon  the  trial  of  the 
ejectment  suit  the  plaintiff  below  (appellant 
here)  Introduced  in  evidence  the  proceed- 
ings and  decree  in  the  partition  suit,  and 
the  reports  made  by  James  L.  Stice  as  guard- 
Ian,  and  certain  tax  receipts,  as  well  as  oth- 


er documentary  evidence.  Witnesses  were 
also  examined  orally  upon  the  trial  of  tbe 
cause.  The  plaintiff  below  also  Introduced  in 
evidence  a  quitclaim  deed  executed  by  John 
B.  Stice,  conveying  to  the  appellant,  his 
grandmother,  all  his  interest  in  the  32.40 
acres  bo  set  apart  to  him  in  the  partition 
suit.  This  deed  was  executed  on  March  24, 
1893,  shortly  after  John  B.  Stice  became  of 
age.  Soon  after  his  execution  of  this  deed 
the  said  John  B.  Stice  died  at  appellant's 
house.  Upon  the  trial  of  the  case  the  plain- 
tiff submitted  certain  propositions  to  the 
trial  Judge  to  be  held  as  law  In  the  decision 
of  the  case.  Some  of  these  propositions  were 
held  to  be  the  law,  and  some  were  refused, 
and  the  action  of  the  court  In  refusing  those 
which  were  refused  Is  one  of  the  errors  as- 
signed by  the  appellant. 

Leeds  &  Ramsey,  for  appelant.  Mondy  & 
Organ,  for  aro«Ue8. 

MAGBUDER,  J.  (after  stating  the  facts). 
In  order  to  recover  In  tiie  trial  below,  the 
plsjntifl  thwe,  who  Is  the  appellant  here,  re- 
lied upon  title  claimed  to  have  been  acquir- 
ed, under  section  6  of  the  limitation  act,  by 
possession  and  payment  of  taxes  tm  eevesi 
successive  years  tmder  <dalm  and  color  of 
title  made  In  good  faith.  The  decree  In  the 
partition  suit,  setting  off  the  land  hen  In- 
volved to  John  B.  Btlce,  Is  relied  np<»i  as 
claim  and  color  of  title  made  In  good  faith. 
Tbe  court  beHow  refused  a  proposition  sqb- 
mitted  by  the  appellant  stating  that  **the  de- 
cree In  the  partition  snlt  In  evidence  In  this 
case  is  color  of  titie  In  John  B.  Stice."  This 
refusal  on  tbe  part  of  the  court  was  er- 
roneous, as  the  proposition  announced  a  cor- 
rect principle  of  law.  We  have  held  that 
the  Jndgmoit  or  decree  of  a  proper  conrt, 
making  partition,  pnrporta  on  Ita  face  to 
convey  title,  and  constitutes  good  color  of 
title,  even  though  a  part  of  the  tenanta  In 
common  are  not  made  parties  to  the  suit  In 
which  such  JudgmMit  or  decree  Is  entered. 
Hassett  v.  Bldgely,  40  111.  107;  Rawson  r. 
Fox,  65  m.  200.  But  In  view  of  what  Is 
hereafter  said  In  relation  to  possession  and 
payment  of  taxes,  we  do  not  regard  the  errw 
in  refusing  the  above  pr<^sltion  as.  sufflclrat 
to  authorlEe  a  reversal  of  tbe  Judgment. 
Color  of  title  alone  is  not  sufficient  to  estab- 
lish a  bar  under  section  6  of  the  limitation 
act,  but  payment  of  taxes,  poasession,  and 
color  of  title  must  concur.  Clark  v.  Lyon, 
45  IlL  388. 

In  order  to  establish  possession  and  pay- 
m&at  of  taxes  for  seven  successive  years  un- 
der the  decree  of  partition,  as  color  of  titie, 
the  appellant  relies  upon  tbe  possession  of 
appellee,  James  L.  Stice,  and  upon  his  pay- 
ment of  taxes,  while  he  waa  guardian  of  his 
minor  son.  John  B.  Stice.  It  is  said  that 
the  possession  and  payment  of  taxes  by 
James  L.  Stice  were  not  bis  own  possession 
and  payment  of  taxes,  but  that  he  was  so 
in  possession  and  so  made  payment  of  taxes 
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as  the  gturdlan  of  the  minor,  and,  therefore, 
that  bis  acts  in  this  regard  Inured  to  the 
benefit  of  the  minor,  and  created  a  bar  In  the 
latter's  behalf,  under  section  6  of  the  limi- 
tation act.  If  this  be  so,  then,  inasmuch 
as  James  L.  Stlce  had  a  life  estate  In  the 
premises  his  poesesslon  and  payment  of  taxes 
as  guardian,  if  they  were  his  acts  as  guard- 
Ian,  only  operated,  In  conjunction  with  the 
claim  and  color  of  title,  as  a  bar  against  him- 
self, and  cat  off  bis  own  Interest  In  the  land 
as  life  tenant,  Tbat  James  L.  Stlce  had  a 
life  estate  Is  not  denied,  nor  can  It  be.  His 
wife  Inherited  an  undivided  one-third  part  of 
the  lands  from  her  father,  John  Brown,  sub- 
ject to  the  dower  Interest  of  her  mother,  the 
appellant  While  she  owned  this  undivided 
interest,  she  bad  a  child  (John  B.  Stice)  bom 
to  her  and  her  husband,  James  L.  Stice;  and 
thereafter,  to  wit,  on  November  20,  1873,  she 
died,  leaving  John  B.  Stlce  her  only  child 
and  heir  at  law.  It  thus  appears  that  she 
died  before  the  act  of  1874,  abolishing  the 
estate  of  curtesy,  was  passed.  Hence,  un- 
der the  decisions  of  this  court,  James  L. 
Stlce,  upon  the  death  of  his  wife  leaving  Is- 
sue, was  a  tenant  by  the  curtesy  consum- 
mate in  the  land  Inherited  by  her  from  her 
father.  His  Interest  was  more  than  mere 
dower  In  his  wife's  land.  It  was  a  life  es- 
tate in  the  wbole  of  it  McNeer  v.  McNeer, 
142  111.  S8S,  S2  N.  E.  681;  Jackson  v.  Jack- 
son, 144  lU.  274,  33  N.  E.  61. 

It  Is  true  that  James  L.  Stlce  was  not 
made  a  party  defendant  to  the  partition  inx)- 
ceedlng.  He  was  a  necessary  party,  and,  If 
he  had  been  made  defendant,  his  estate  as 
life  tenant  would  unquestionably  have  been 
decreed  to  attach  to  the  part  set  off  In  par- 
tition to  John  B.  Stlce.  Spencer  v.  Wiley. 
140  lU.  66.  36  N.  E.  627;  Manly  T.  Pettee. 
38  HI.  128;  Loan  Co.  v.  Bonner,  91  111.  114. 
But,  even  where  there  Is  a  voluntary  parti- 
tion of  land,  if  such  voluntary  partition  is 
fahr  and  Impartial  a  lien  or  Incumbrance  up- 
on the  undivided  interest  of  one  co-tenant 
will,  as  a  general  rale,  be  transferred  to  the 
portion  of  the  premises  set  off  to  tbat  co- 
tenant  In  severalty.  7  Am.  &  Eng.  Enc. 
Law,  p.  67,  and  cases  In  iu>tes. '  Although 
the  present  partition  was  not  voluntary,  but 
under  a  Judicial  proceeding,  yet,  as  It  was 
perfectly  fair  in  the  proportion  of  land  set 
off  to  John  B.  Stlce,  and  as  Its  falraess  has 
been  recognised  by  James  L.  Stlce  by  taking 
possession  of  such  portion  with  bis -son,  and 
improving  It  and  paying  taxes  upon  it,  It 
cannot  be  said  that  he  is  entitled  to  claim 
a  life  estate  in  the  tmdlvlded  Interest  owned 
by  his  son  before  the  partition.  But  how- 
ever this  may  be,  it  seems  to  be  conceded 
by  both  parties  to  this  snit  tbat  the  life  es- 
tate of  the  appellee  attacbed  to  the  part  so 
set  off  to  bis  son  in  the  partition  suit  It  re- 
sults tbat  here  Is  a  case  where  a  life  estate 
was  owned  by  the  father,  and  the  reminder 
by  the  son,  and  both  were  living  upon  the 
premises  during  the  years  when  the  statute 
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of  limitations  Is  claimed  to  have  run.  It  Is 
well  settled  that  It  Is  the  duty  of  the  tenant 
for  life  to  pay  the  taxes  upon  the  premises 
In  which  he  has  a  life  estate.  Warren  v. 
Warren,  148  111.  641,  36  N.  B.  611;  Huston 
V.  Trlbbette,  171  lU.  647,  49  N.  B.  711;  Hlg- 
glns  V.  Crosby,  40  111.  200;  Enos  v.  Buckley, 
94  m.  458.  It  is  also  well  settled  that  the 
tenant  for  life  Is  entitled  to  the  possession 
of  the  premises  during  the  existence  of  his 
estate  therein.  Orthweln  v.  Thomas,  127  HI. 
554,  21  N.  E.  430;  Rohn  v.  Harris,  130  III. 
525,  22  N.  E.  587;  Mettler  v.  MlUer,  129  Til. 
642,  22  N.  E.  529;  Borders  v.  Hodges,  161 
HL  498,  39  N.  E.  697.  The  presumption 
therefore  arises  that  when  the  owner  of  the 
life  estate  is  in  possession  of  the  property, 
and  pays  the  taxes  thereon,  his  possession  is 
held  by  virtue  of  his  right  thereto  as  ten- 
ant for  life,  and  his  payment  of  taxes  Is 
made  in  discharge  of  his  duty  to  pay  them 
growing  out  of  bis  Interest  In  the  property 
as  tenant  for  life.  Prima  facie,  the  posses- 
sion of  the  property  and  the  payment  of 
taxes  thereon  by  the  appellee  were  not  for 
the  purpose  of  creating  a  title  In  bis  son.  In 
bar  of  his  own  Interest  as  tenant  for  Ufe, 
and  did  not  have  snch  effect 

It  appears,  however,  that  In  his  accounts,  as 
guardian,  presented  to  the  county  court,  the 
appellee  charged  himself  with  certain  rents, 
collected  from  the  property,  and  credited 
himself  with  amounte  paid  out  for  taxes  find 
Improvements.  It  also  appears  that  from 
1884,  when  the  appellee  was  appointed  guard- 
Ian  <tf  bis  son,  down  to  November,  1892, 
when  be  filed  a  petition  for  dower  in  said 
lands,  be  was  laboring  under  a  mistake; 
not  knowing  that  he  had  a  life  estate  in  the 
whole  of  the  premises,  but  supposing  that  be 
only  had  a  dower  interest  therein.  His  error 
in  this  regard  was  not  discovered  until  the 
Introduction  of  evidence  upon  the  hearing  of 
his  petition  for  dower.  It  Is  claimed  on  the 
part  of  appellant  that  appellee  Is  estopped 
from  denying  full  ownership  of  the  property 
in  John  B.  Stice  by  the  statements  ccmtained 
In  the  inventory  and  reports  filed  by  him  as 
guardian  in  the  county  court  The  Inven- 
tory speaks  of  the  property  here  in  question 
as  a  part  of  the  estete  of  John  B.  Stlce.  This 
was  literally  true,  because  John  B.  Stlce  had 
a  vested  interest  In  the  property  as  remain- 
der-man, but  there  was  nothing  in  the  hi- 
ventory  Inconsistent  with  tlie  Idea  that  the 
ownership  of  the  property  by  John  B.  Stlce 
was  subject  to  a  life  estate.  So  far  as  the 
reports  as  guardian  are  concerned,  the  ap- 
pellee does  not  therein  treat  blmself  as  the 
tenant  of  the  land  under  his  son,  as  landlord, 
but  merely  charges  himself  with  certain 
quantities  of  com  and  wheat  and  other  prod- 
ucts  raised  upon  the  land.  Even  If  he  Is 
thereby  estopped  from  claiming  that  he  Is 
entitled  to  recover  back  the  amounte  with 
which  he  charged  himself  for  such  products, 
no  estoppel  arises  as  against  his  claim  to 
the  life  Interest  which  he  owned  In  the  prop- 
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eriy.  If,  howerer,  the  appellee  can  be  held 
to  have  occupied  the  premises  as  lessee  here- 
of under  hie  son,  by  Tlrtue  of  charging^  him- 
self with  the  products  raised  from  the  land, 
his  act  In  this  regard  would  merely  suspend 
his  right  aa  life  tenant  durhig  the  time  of 
his  occupation  aa  such  lessee.  If  one,  having 
a  life  estate  In  lands,  accepts  a  lease  of  the 
of  the  same  premises  for  a  term  of  years,  It 
will  have  the  effect  of  suspending  his  life  es* 
tate  for  the  term.  Helsen  t.  Helsen,  14G  UL 
058,  34  N.  B.  697.  The  reports  of  appellee  as 
guardian  do  not,  howeTer,  show  that  he  paid 
taxes  as  guardian  for  more  than  four  years, 
to  wit,  the  years  1883,  1884,  1886.  and  1887. 
The  receipts  produced  are  for  the  taxes  of 
the  years  1884,  1886.  1887.  and  1891;  being 
only  .four  years  and  not  seven  years.  By 
the  terms  of  these  receipts,  the  collector  ac< 
knowledges  the  receipt  of  money  to  pay  the 
taxes  for  these  years  from  James  L.  Sttc^ 
and  not  from  James  L.  Stlce,  guardian.  In 
his  testimony  the  appellee  says  that  he  paid 
the  taxes  tor  the  years  from  1885,  to  1893, 
inclusive,  "In  the  same  way  I  paid  those,  re- 
ceipts for  which  are  In  evidence."  It  ap- 
pears, therefore,  that,  so  far  as  the  face  of 
the  receipts  show,  the  taxes  were  paid  by 
him  individually,  and  not  as  guardian.  So 
far,  however,  as  the  reports  are  concerned, 
there  Is  nothing  in  them  upon  the  subject  of 
possession.  The  reports  as  guardian  do  not 
Indicate  in  any  way  that  h6  was  h<ddiug  pos- 
itesslon  as  guardian,  and  not  In  his  own  be- 
half. They  cannot,  therefore,  be  regarded 
aa  showing  an  estoppel  upon  the  subject  of 
possession.  Without  possession,  payment  of 
taxes  imder  claim  and  color  does  not  c<mstl- 
tute  the  bar  contemplated  by  the  statute. 
We  are,  however,  of  the  opinion,  that  there 
was  no  such  estoppel  her  as  cuts  off  the  ap- 
pellee from  claiming  his  interest  in  the  prop- 
erty as  twiant  for  life.  If  any  estoppel  ex- 
ists, it  is  an  estoppel  in  pals,  or  an  equitable 
estoppel,  but  an  estc^pel  of  this  kind  Is  not 
available. in  an  action  of  ejectment  Wales 
V.  Bogue,  31  111.  464;  Blake  v.  Fash,  44  IlL 
302;  Hayden  v.  McCiosky,  161  IlL  351,  43 
N.  E.  1091;  Quick  V.  NItschehn,  139  111.  251, 
28  N.  E.  926.  Where  there  Is  an  estoppel,  a 
person  is  precluded  from  asserting  a  fact  by 
previous  conduct  Inconsistent  therewith  on 
his  own  part;  and  there  is  involved  In  such 
estoppel  a  representation,  which  is  either 
faiae,  or  Is  made  with  knowledge  of  all  the 
facts.  7  Am.  &  Eng.  Bnc.  Law,  p.  14; 
TUlotson  V.  Mitchell,  111  IlL  618;  Gray  v. 
Agnew,  95  IIL  315;  Noble  v.  Chrlsman,  88 
111.  186.  A  party  In  possession  of  land,  even 
though  he  recognizes  the  title  of  another, 
may  subsequently  set  up  title  In  himself,  If 
he  shpwB  that  his  recognition  was  based  up- 
on a  misapprehension  of  bis  rights.  Jack- 
son V.  Spear,  7  Wend.  401.  If  one  party 
makes  representations,  either  In  words  or 
conduct,  which  Induced  the  other  party  to 
I'l-oceed  in  a  certain  way,  such  representa- 
*ious  cannot  be  regarded  as  constituting  an 


estopiwl  in  pais  unless  the  party  maJrlng 
them  had  full  knowledge  of  all  the  facta,  or 
had  been  guilty  of  gross  negUgence  in  falling 
to  learn  such  facts.  Quick  v.  Nitschelm, 
139  UL  251.  28  N.  E.  926;  Brlngard  v.  SteU- 
wagen.  41  Mich.  54.  1  N.  W.  909.  Blgelow, 
Id  his  work  on  Estoppel  (page  617;  6th  Ed.), 
says  that  it  will  be  fatal  to  an  estoppel, 
which  Is  claimed  to  exist,  if  "the  representa- 
tion was  made  in  Ignorance,  under  mistake; 
sometimes  even  though  this  mistake  be  one 
of  law."  "The  representation  must  be  plain 
and  certain,  and  wdlnarlly  In  reference  to 
past  and  preset  facts,  not  matters  of  law 
or  opinion."  7  Am.  &  Eng.  Enc.  Law,  p.  14. 
Here  it  cannot  be  said  that  If  the  conduct 
of  appellee,  as  divulged  by  these  reports, 
amounted  to  a.  representation  of  any  kind,  or 
an  admission  of  any  kind,  such  representa- 
tion or  admission  was  made  by  him  with 
full  knowledge  of  his  rights.  On  the  ccm- 
trary,  they  were  made  tmdw  mistake,  and 
under  a  mlsappr^euslon  of  what  his  rights 
were.  They  cannot,  therefore,  be  allowed 
to  operate  to  his  disadvantage.  All  statutes 
of  limitation  are  based  cm  the  theory  of 
laches.  Mettler  v.  Miller,  129  IIL  630,  22  N. 
B.  629.  It  Is  an  essential  element  of  laches 
that  the  party  charged  with  it  should  have 
knowledge.  12  Am.  &  Eng.  Ehc.  Law,  p. 
547. 

The  possession  contemplated  by  section  6 
of  the  limitation  act  U  an  open,  notorious,  ad- 
verse, actual,  visible,  and  exclusive  posses- 
sion. McMahlU  V.  Torrence,  163  BL  277, 
45  N.  B.  269;  Ball  v.  Palmer,  81  111.  370; 
Buach  V.  Huston,  75  IIL  343;  Turney  v. 
Chamberlain,  15  IIL  271.  It  Is  an  essential 
element  of  possesskm  that  is  adverse  and 
hostile,  that  It  shall  be  Inconsistent  with  a 
[Hwsesslon  or  right  of  possession  by  another. 
1  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  p.  789.  If 
a  possession  Is  merely  permissive,  and  en- 
tirely consistent  with  the  title  of  another.  It 
cannot  silently  bar  that  title.  Mettler  v. 
Miller,  supra.  It  is  also  well-settled  law  that, 
as  between  those  occupying  parental  and 
filial  relations,  the  [wssesslon  of  one  is  pre- 
sumed to  be  permissive,  and  not  adverse  to 
the  other.  1  Am.  &  Eng.  Enc.  Law  (2d  Bd.) 
p.  821,  and  cases  cited.  Here,  a  father,  the 
guardian  of  his  scm,  who  owned  a  life  estate 
in  real  property,  and  his  son  and  ward,  who 
owned  the  remainder,  are  In  possession  to- 
gether. The  possession  of  the  one  is  not  in- 
consistent with  that  of  the  other.  It  cannot 
be  Bald  that  there  Is  such  a  possessimi  as  oan 
be  called  adverse.  To  prevent  the  running 
of  the  stetute  against  himself,  It  was  nec- 
essary for  the  appellee  to  take  possession  of 
the  property  and  pay  the  taxes.  It  cannot 
be  said  thai  because  he  was  guardian  of  his 
son  while  he  -  was  bo  In  possession  and  so 
paying  taxes,  he  was  creating  an  ownership 
'  in  his  BOD  adverse  to  his  own  interest  in  the 
land. 

The  action  of  the  court  below  in  the  giving 
and  refusal  of  propositions  of  law,  except  as 
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already  Indicated,  was  In  harmony  with  the 
views  herein  eipreBSed.  We  therefore  see 
no  reason  for  reversing  this  Judgment  Ac- 
cOTdlngly  the  Judgment  of  the  circolt  court 
18  affirmed.  Jndgmrat  affirmed. 

BOGGS,  3n  took  no  part  la  the  decision  of 
this  casflk 


at*  111.  2S> 

SmOXFON  T.  OODSBY  et  aL 

(Supreme  Oonrt  ct  Illinoia.  Jane  18^  1888.) 

Btatdti  or  Frauds— VsHDOR  akd  Pl-rchabbk— 
PaBOL  AOBBBWENTa — SPEOIPIC  Pbbpormancb. 

Grantor  deeded  land  to  hsr  son  to  permit 
him  to  perfect  a  trade  for  certain  mill  prop- 
crty,  with  the  pand  agreement  that.  If  the  trade 
was  made,  he  ^oold  pay  her  a  certain  price, 
and  secure  the  payment  by  a  mortgaee  on  said 
mill  property;  oat»  if  the  trade  fell  through, 
the  land  waa  to  be  reconveyed,  and  she  was  to 
retain  pofisesBlon  nntil  the  trade  was  made. 
Beld  that,  on  failare  to  make  the  trade,  eq- 
uity will  decree  a  specific  performance  of  the 
parol  agreement  to  recouvey,  notwithstanding 
the  statute  of  frauds,  since  grantor  stands  in 
the  position  of  a  purchaser  having  paid  the 
consfdmtiott  and  taken  possession. 

Apjieal  £rom  circuit  court  Effingham  coun- 
ty. 

Bin  in  equity  by  Amelia  S.  Slmontou 
ngainst  Nora  Clodsey  and  another.  From  a 
decree  for  defendants,  complainant  appeals. 
Reversed. 

Gllmore  &  Gllmore  and  B.  O.  Harrah,  for 
appellant.  Henry  A  Houston  and  Bell  ft 
Bell,  for  appellees. 

OBAIG,  J.  This  was  a  bill  in  equity, 
brought  by  Amelia  S.  Slmontou,  in  the  cir- 
cuit court  of  Effingham  county,  against  Nora 
Godsey  and  Verta  Slmontou,  for  the  purpose 
of  vacating  and  setting  aside  a  deed  execut- 
ed by  the  complainant  to  Joseph  C.  Slmou- 
ton  on  the  7tb  day  of  January,  1891,  which 
purported  to  convey  the  N.  E.  %  of  the  S. 
B.  %  of  section  16,  township  7  N.,  range  5 
E.  of  the  third  principal  meridian,  in  Effing- 
ham county.  The  bill  also  prayed  that  the 
title  to  the  land  be  confirmed  In  complain- 
ant The  grantee  on  the  deed,  Joseph  6. 
Simonton,  died  Intestate  In  January,  1893. 
leaving  Nora  Simonton  (now  Nora  Godsey), 
his  widow,  and  Verta  R.  Simonton,  an  only 
child. 

There  Is  no  controversy  in  regard  to  the 
facts  upon  which  the  complainant  relied  for 
the  relief  prayed  for  In  her  bill.  The  facts 
established  by  the  evidence  introduced  on 
the  hearing  for  the  complainant  may  be 
briefly  stated:  The  land  in  controversy  orig- 
inally belonged  to  Hiram  P.  Simonton,  who 
died  Intestate  In  1887.  A  decree  was  subse- 
quentiy  obtained  in  the  county  court  of  Bf- 
ftngbam  county  to  sell  the  land  to  pay  debts, 
und  on  the  10th  day  of  December,  1887,  tho 
laud  was  sold  to  Henry  W.  Wemslug.  Sub- 
Hequently  Henry  W.  Wemsing  sold  and  con- 
veyed the  land  to  the  complainant,  Amelia 


Simonton.  In  January,  1801,  Joseph  O.,  WQ- 
liam  T.,  and  Henry  Simonton  were  operat- 
ing a  sawmill  which  they  owned.  They  were 
desirous  of  obtaining  a  steam  boiler  for  the 
mill  from  one  Barbee,  who  proposed  to  trade 
the  same  to  them  for  the  40-acre  tract  of 
land.  In  order  to  be  able  to  make  the  trade, 
Joseph  0.  procured  the  execution  of  a  deed 
on  January  7,  1891,  by  his  mother,  the  said 
Amelia,  to  him,  whereby  her  title  to  the  said 
premises  was  conveyed  to  him,  with  the 
agreement  that  If  the  trade  with  Barbee 
should  be  consummated  he  and  his  brothers 
would  pay  her  ?350  for  the  land,  and'  secure 
Its  payment  by  a  mortgage  upon  the  mill 
property,  of  which  the  boiler  would  become  a 
part;  and,  If  the  trade  with  Barbee  should 
fail,  then  Joseph  O.  was  to  reconvey  the 
land  to  his  mother;  and  It  was  a  part  of  the 
agreement  that  she  should  not  surrender  to 
him  the  possession  of  said  premises  In  the 
event  of  the  failure  to  make  such  trade.  It 
further  appears  that  after  the  deed  had  been 
executed  the  creditors  of  Barbee  took  pos- 
session of  the  boiler,  and  the  trade  fell 
through.  The  land  was  never  surrendered  to 
Joseph  C,  but  the  possession  was  retained 
by  the  complainant,  who  paid  all  taxes  and 
claimed  fo  own  the  property.  After  th« 
trade  was  abandoned  Joseph  0.  did  not 
claim  the  land,  but,  on  the  other  hand,  as 
the  evidence  shows,  stated  to  different  per- 
sons that  the  land  -belonged  to  his  mother, 
and  was  to  be  reconveyed  to  her. 

The  statute  of  frauds  was  set  up  and  re- 
lied upon  by  the  defendants  to  the  bill.  A 
parol  contract  for  the  sale  of  lands  cannot 
be  enforced  in  a  court  of  equity  unless  there 
has  been  a  performance  of  the  contract  by 
the  purchaser.  But  the  law  is  well  settled 
that  a  court  of  equity  may  enforce  the  spe- 
cific performance  of  a  parol  contract  for  the 
conveyance  of  land,  notwithstanding  the 
statute  of  frauds,  where  the  consideration 
has  been  paid  and  the  purchaser  has  taken 
possession.  Ramsey  v.  Listen,  25  111.  114. 
Here,  under  the  contract,  no  purchase  money 
was  to  be  paid  by  the  complainant  She 
therefore  occupied  the  same  position  she 
would  occupy  if  she  bad  agreed  to  pay  a 
certain  sum  of  money  and  had  paid  It  As 
to  tbe  possession  of  the  land,  It  was  express- 
ly agreed  that  she  was  to  hold  the  posses- 
sion, under  the  contract  until  her  son, 
Joseph  C.  Simonton.  had  concluded  the  trade 
with  Barbee.  She  was  therefore  In  posses- 
sion of  the  land  under  the  parol  agreement. 
Complainant  therefore,  established  by  the 
evidence  a  parol  contract  under  which 
Joseph  O.  should  reconvey  the  land  to  her. 
She  also  established  possession  under  the 
contract  and  payment  of  the  purchase  mon- 
ey. These  facts  having  been  established, 
equity  required  a  decree  in  her  favor. 

It  is,  however,  claimed  that  H.  P.  Simon- 
ton, the  father  of  Joseph  C,  agreed  to  give 
the  land  to  bis  son,  and  under  the  agreement 
the  sou  built  a  log  cabin  on  the  land,  cleared 
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"a  potato  patch,"  and  lived  on  the  land  for 
a  short  time.  The  conduct  and  declarations 
of  Joseph  C.  in  regard  to  the  land  are  all  so 
Inconsistent  with  the  theory  that  he  became 
the  owner  by  gift  from  his  father  that  It 
cannot  he  adopted.  Moreover,  there  Is  evi- 
dence in  the  record  tending  to  prove  that 
after  complainant  purchased  the  land  from 
Wernsiog,  who  bought  at  administrator's 
sale,  the  heirs  of  Hiram  P.  Simonton,  In- 
cluding Joseph  0.,  united  In  a  qnltclaim  deed 
conveying  whatever  interest  they  had  In  the 
premises  to  the  complainant  If,  therefore, 
Joseph  0.  ever  had  any  title  under  an  ar- 
rangement with  his  father  (which  we  do  not 
thlnlc  was  established  by  the  evidence),  that 
title  passed  uy  his  deed  to  the  complainant. 
The  fact,  too,  that  Joseph  G.  was  made  a 
party  to  the  proceeding  to  sell  the  land  by 
the  administrator  of  his  father's  estate  for 
the  payment  of  debts,  and  fall&d  to  set  up 
any  title  In  himself,  la  a  strong  circumstance 
tending  to  prove  that  he  held  no  title  to  the 
land  by  gift  from  his  father. 

In  conclusion,  after  a  careful  consideration 
of  all  the  evidence,  we  are  of  opinion  that 
the  court  erred  in  rendering  a  decree  dismiss- 
ing the  bin.  The  decree  will  be  reversed, 
and  the  cause  will  be  remanded,  with  direc- 
tions to  enter  a  decree  In  favor  of  complain- 
ant, as  prayed  for  In  the  biU.  Beversed  and 
remanded. 


an  HI-  6ST) 

FOSTER  T.  crrr  of  alton. 

(Supreme  Court  of  Illintria.  June  18,  1898.) 

MlI!!ICIPAL  CORPOKATIONS— IMPROVSHENTB  -RiOHT 

TO  Pazubht  vbom  Obnbbai.  Fund. 

Where,  under  an  ordiaance  providing  for 
the  construction  of  a  sewer  which  fails  to  suffi- 
ciently describe  it,  a  special  asseRsment  is  made 
which  is  successfully  resisted,  the  defect  may 
be  cured  by  amendmeDt,  and  a  new  and  valid 
assessment  levied;  and  hence,  under  article  9, 
§  49,  of  the  act  for  the  Incorporation  of  cities, 
providing  that  persons  tolcinjf  contracts  with 
the  city  and  agreeing  to  be  paid  from  special  as- 
sessments shall  take  all  risk  of  their  invalidity, 
where  one  has  taken  a  contract  tor  the  huild- 
ing  of  a  sewer  under  snch  ordinance,  which  stip- 
ulates that  he  is  to  make  no  claim  except  from 
the  collection  of  snch  special  asBeesment,  and 
that  in  case  of  its  invalidity  the  city  Is  to  ipake 
a  new  assessment,  he  cannot  maintain  an  ac- 
tion against  the  dty  tor  payment  of  balance  due 
out  of  the  general  fund. 

Appeal  from  appelate  court;  Fonrtb  dis- 
trict 

Action  by  Alfred  F.  Foster,  for  use  of  Al- 
ton Stoneware  Pipe  Company,  against  the 
city  of  Alton.  From  a  decision  of  the  appel- 
late court  (74  111.  App.  611)  reversing  a  judg- 
ment for  plamtlff,  he  appeals.  Affirmed. 

Levi  DaTls,  for  appellant  Henry  8.  Ba- 
ker, Corp.  Connsel.  for  City  of  Alton. 

CARTWRIGHT,  J.  Appellant  recovered 
Judgment  In  the  circuit  court  of  Madison 
county  against  appellee  for  $1,245.95  for  fur- 


nishing materials  and  doing  the  work  in  the 
construction  of  a  sewer  in  pursuance  of  an 
ordinance  of  the  city  and  a  contract  be- 
tween the  parties.  The  ordinance,  which 
was  set  out  In  the  declaration,  provided  for 
making  the  Improvement  and  letting  the  con- 
tract and  section  7  was  as  follows:  "Said 
contract  shall  contain,  among  other  things, 
a  covenant  hi  substance  to  the  effect  that 
the  contractor  or  contractors  shall  have  no 
lien  upon  the  city.  In  any  event  over  and 
above  the  amount  hereinbefore  provided  to 
he  raised  for  said  Improvement  by  general 
taxation,  If  any,  except  from  the  collection 
of  the  special  assessment  -ordered  to  be 
levied,  assessed  and  collected  by  the  city 
council  for  said  Improvement"  The  declara- 
tion also  contained  a  copy  of  the  contract 
between  plaintiff,  as  party  of  the  first  part, 
and  defendant  as  party  of  the  second  part 
which  includes  the  following  stipulation: 
"The  said  party  of  the  first  part  further 
agrees  to  make  no  claim  against  the  city  m 
any  event  except  for  the  city's  share  of  the 
cost  of  the  sewer  as  above  specified,  and 
from  the  collection  of  the  special  assess- 
ments ordered  to  be  collected  for  said  Im- 
provements, and  agrees  to  take  all  risks  of 
the  Invalidity  of  said  special  assessments. 
The  city  shall  In  no  event  be  liable  by  rea- 
son of  the  invalidity  of  said  special  assess- 
ments, or  of  the  proceedings  therein,  or  for 
a  failure  to  collect  the  same:  provided,  how- 
ever, that  in  case  said  assessments,  for  any 
cause  whatever,  be  declared  Invalid  and 
void,  the  city  hereby  agrees  to  make  a  new 
assessment  to  pay  for  said  Improvements, 
and  all  excess  of  said  actual  cost  of  said  Im- 
provements shall  be  rebated  to  the  property 
owners." 

The  plaintiff  alleged  that  the  cost  of  the 
sewer  was  $2,890.65;  that  defendant  Insti- 
tuted a  special  assessment  proceeding,  and 
collected  and  paid  to  him  $1,645;  that  the 
owners  of  certain  pieces  of  property  assessed 
filed  objections  to  the  assessment  which 
were  sustained;  that  this  court  affirmed  the 
Judgment  of  the  county  court  for  the  rea- 
son that  the  ordinance  providing  for  the  Im- 
provement failed  to  describe  It;  and  that 
there  was  a  balance  of  $1,245.65  uncollected 
and  still  due  and  unpaid  to  plaintiff  on  ac- 
count of  the  sewer.  A  Jury  was  waived,  and 
the  cause  was  submitted  upon  an  agreed 
statement  of  facts,  In  which  It  was  stipulat- 
ed that  the  averments  of  fact  In  the  declara- 
tion were  true,  and  that  on  February  11, 
1896,  the  plaintiff  presented  a  petition  to  the 
city  council  of  defendant  praying  for  the 
passage  of  an  ordinance  for  a  new  and  valid 
special  assessment  to  collect  the  balance  due. 
which  petition  the  city  council  granted  and 
directed  the  ordinance  committee  to  prepare, 
and  report  such  an  ordinance  to  the  next 
meeting  of  the  city  council,  but  prior  to  such 
next  meeting  plaintiff  commenced  this  suit 
March  6,  1896.  The  court  held,  on  proposi- 
tions of  law  submitted  by  the  plaintiff,  that 


Digitized  by  Google 


liU  FOST£B  Y.  CITY  OF  ALTON.  77 


It  was  Impossible  for  defendant  to  provide 
any  valid  special  assessment  to  pay  for  the 
improvement,  and  that  It  was  therefore  lia- 
ble for  the  balance  unpaid,  and  refused  to 
hold,  at  the  request  of  defendant,  that  It 
had  power  to  levy  a  new  and  valid  assess- 
ment The  appellate  court  reversed  the 
Judgment,  and  entered  the  following  finding 
of  facts  as  a  part  of  the  Judgment:  "Ap* 
p«llant  passed  an  ordinance  for  the  construc- 
tion of  a  sewer,  to  be  paid  for  by  special 
assessmenl^  and  contracted  with  appellee  to 
buUd  the  sewer,  he  to  be  paid  from  the 
special  assessment  and  to  take  all  risk  of 
the  invalidity  of  the  assessment  Appellant 
agreed  that,  in  case  the  original  assessment 
was  for  any  reason  declared  to  be  invalid,  it 
would  cause  a  reassessment  to  be  made. 
AM>ellee  completed  the  sewer  according  to 
contract,  and  part  of  the  special  assessmeni 
was  collected  and  recelyed  by  htm.  A  put 
of  the  asseasmoit  vbL  was  cxm- 

tested  successfully,  on  the  ground  of  an  in- 
sufficient description  of  the  sewer  In  the 
■ordinance.  Appellee  then  petitioned  appel- 
lant to  make  a  reassessment,  which  It  Im- 
mediately took  the  Initial  steps  to  do;  but 
before  an  ordinance  could  be  passed  appel- 
lee brought  this  suit,  upon  tbe  ground  that 
appelant  had  exhausted  Its  power,  and 
■could  not  make  a  leassessment  as  It  had 
agreed  to  do,  and  that  it  was  therefore  lia- 
ble for  the  balance,  to  be  paid  by  general 
taxation  or  out  of  the  general  fund.  The 
trial  court  so  held.  The  finding  of  the  trial 
court  upon  this  holding  Is  error,  this  court 
holding  that  a  reassessment  can  be  made. 
The  case  la  not  remanded,  for  the  reason 
that.  If  the  holding  of  this  court  is  correct, 
this  action  cannot  be  maintained  except  upon 
tbe  refusal  or  neglect  of  appellant  to  levy  a 
reassessment,  which  is  not  claimed." 

Section  40  of  article  9  of  the  act  for  the  In- 
-corporatlon  of  cities  and  vlllagea  Is  as  fol- 
lows:  "All  persons  taking  any  contracts 
with  the  city  or  village,  and  who  agree  to  be 
paid  from  special  assessments,  shall  have  no 
claim  or  lien  upon  the  city  or  village  In  any 
event  except  from  the  coUecttons  of  the 
special  assessments  made  for  the  work  con- 
tracted for."  The  provisions  of  the  ordi- 
nance and  contract  bring  this  case  within 
that  section.  But  appellant  relies  upon  the 
proposition  that  the  ordinance  was  void,  and 
that  the  case  comes  within  the  rule  in  Maher 
T.  City  of  Chicago,  38  IlL  266,  and  City  of 
Chicago  V.  People,  K6  HI.  327.  With  this 
claim  we  do  not  agree.  In  the  first  of  those 
cases  the  dty  bad  no  right,  under  its  char- 
ter, to  levy  a  special  assessment,  and  any 
attempt  to  exercise  a  power  not  conferred 
by  the  charter  was  necessarily  void.  In  the 
second  case  the  property,  other  than  that  of 
the  North  Chicago  Railway  Company,  had 
jUready  been  assessed,  and  bad  paid  the  full 


amount  of  benefits  realized,  and  the  city  had 
made  a  contract  with  the  railway  company 
by  which  Its  property  was  exempted  from 
assessment  The  contractor  had  done  the 
work  in  Ignorance  of  the  agreement  for  ex- 
emption, and  had  been  Induced  to  accept  a 
contract  for  payment  out  of  an  assessment 
which  the  city  had  agreed  not  to  make,  but 
to  ecempt  the  property 'from.  In  this  case 
objections  were  sustained  In  the  county 
court  and  the  Judgment  affirmed  In  this 
court  because  tbe  ordinance  did  not  suffi- 
ciently describe  tiie  Improvem«it  City  of 
Alton  MIddleton,  158  111.  442,  41  N.  K  926. 
^e  sewer  was  described  geaert^Oj,  and  Its 
location  was  given.  It  was  to  be  an  under- 
ground pipe  sewer  of  tbe  best  stone-glazed 
pipe,  18  Inches  in  diameter,  with  other  speci- 
fications, but  the  ordinance  failed  to  show 
the  depth  on  the  vertical  plane  of  tbe  dty, 
and  It  was  deflcl^t  In  that  respect  The 
statute  provides  that  the  wdlnance  Shall 
specify  the  nature,  eharacter,  locality,  and 
description  of  the  Improvement  This  Is  an 
essential  dement  of  an  ordinance,  and,  If  it 
contains  no  description  whatcmer,  the  ordi- 
nance wHl  necessarily  be  voM  as  lacking 
snch  essential  element  Where  the  work 
has  not  becai  done  at  the  time  a  special  as- 
sessment Is  levied,  it  must  be  based  upon 
an  estimate,  and  It  Is  essential.  In  .order  to 
make  ttiat  estimate  a  safe  and  luroper  basis, 
that  the  improvement  should  be  described 
with  such  particularity  that  an  IntelUgmt 
estimate  can  be  made  and  that  bidders  will 
understand  what  is  to  be  done.  This  Is  es- 
sential to  the  protection  of  the  property 
owner;  but  If  the  assessment  Is  not  qu^ 
tloned  In  the  direct  proceeding,  and  there  is 
a  description  of  the  Improvement  In  the  ordi- 
nance, although  loose  or.  defective  In  some 
particulars.  It  does  not  r«ider  the  ordinance 
a  nullily,  and  the  Judgment  of  confirmation 
is  not  subject  to  collateral  at^k,  as  in  the 
case  of  a  void  ordinance^  Steenburg  v.  Peo- 
ple, 1G4  111.  478, 45  N.  BL  970;  People  v.  Lin- 
gle,  165  Ul.  66,  46  N.  E.  10;  Gross  v.  People, 
172  lU.  671,  60  X.  R  334.  Where  there  Is  an 
attempted  ordinance  which  Is  absolutely 
void,  there  Is  no  ordinance  at  the  time  tbe 
work  Is  done.  But  that  Is  not  the  case  here. 
The  defect  was  not  one  which  the  could 
not  cure,  but  It  conid  be  remedied  by  amend- 
ment uid  the  ordinance  made  perfect  so 
that  a  new  and  valid  assessment  could  be 
levied.  Section  46  of  said  artlde  0  provides 
for  such  new  assessment  where  an  assess- 
ment has  been  set  aside  by  any  (»urt  and 
where  the  ordinance  is  not  a  nullity,  but 
merely  Inadequate,  the  new  assessment  may 
be  levied.  Freeport  St  Ry.  Co.  v.  City  of 
Freeport,  161  III.  451,  38  N.  E.  137;  Com- 
missioners V.  Sweet,  167  III.  326,  47  N.  B.  72a 
The  Judgment  of  the  appellate  court  Is  af- 
firmed.  Judgment  affirmed. 
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STARNES  et  al.  t.  ALLBN. 

(Supreme  Cioart  of  Indiana.    Jaly  1,  1898.) 

Sdffioibsot  of  Rbcobd— Longhand  Uandsobift. 

The  clerk's  certificate,  aathentic&ting  the 
transcript,  and  reciting,  '<!•••  do  hereby 
certify  that  the  above  and  foregoing  is  a  fnli, 
trne,  and  correct  copy  of  the  records  and  judg- 
ment of  the  conrt  in  the  above-entitled  cause. 
aB  the  same  appears  of  record  in  my  office," 
is  binding  on  the  appellate  court,  in  the  absence 
of  any  showing  to  the  contrary  awearing  in 
the  record,  that  the  bill  of  exceptions,  inclnding 
the  longband  mannscript,  has  been  copied  by 
the  clerk  into  the  transcript;  making  it  imma- 
terial whether  the  longhand  manuscript  haa  ev- 
er been  filed  in  the  cleric's  office,  seimrate  and 
apart  from  the  bill  of  exceptions. 

Petition  for  rehearing.  Overruled. 
For  former  opinion,  see  40  N.  E.  330. 

McOABE,  J.  A  petition  for  a  rehearing  1b 
presented  in  tills  case,  sapported  by  an  ex- 
hanstiTe  brief  of  over  40  pages  of  printed 
nmtter.  We  bare  read  and  considered  it 
with  patience  and  forbearance.  The  first 
20  pages  are  devoted  to  a  proConnd,  logical, 
and  able  argumoit,  couched  In  language  or- 
nate and  dignified,  supported  b7  tiie  citation 
of  many  recent  decisions  of  tills  court  to 
the  effect  that  when  the  longhand  manu- 
script of  the  evidence  la  sent  up  to  this  court 
the  transcript  must  show  that  It  was  filed 
in  the  clerk's  office  before  It  was  lncori>o- 
rated  In  the  bill  of  exceptions,  or  the  evi- 
dence Is  not  In  the  record.  And,  It  not  be- 
ing afaown  that  the  longhand  manuscript 
vc&a  filed  In  tbe  cleA's  office  In  *thlB  case  be- 
fore tiie  blU'of  exceptions  was  filed,  it  is  con- 
tended,' In  a  liberal  display  of  charming 
rhetoric,  Uiat  we  erred  In  holding  that  the 
evidence  was  In  the  record.  If  we  had  de- 
cided In  the  original  oplnlm  that  It  need 
not  be  BbowB  In  the  transcript  that  the  long- 
hand manuscript  was  filed  before  Its  Incor- 
poration In  the  bill  of  exceptions.  In  opposi- 
tion to  the  long  line  of  cases  decided  by  as, 
cited  by  appellee's  counsel,  It  wonld  not  tax 
our  patience  to  read  this  long  ailment  to 
prove  a  proportion  which  no  one  disputes. 
The  original  opinion  makes  no  such  decl- 
Blon,  but  la  In  perfect  accord  with  all  those 
cases  holding  that,  In  wder  to  bring  the  evi- 
dence Into  tbe  record  by  the  original  long- 
hand manuscript  sent  np  to  this  court;  the 
transcript  must  show  that  anch  manuscript 
was  filed  ha  the  clerk's  office  below  before  Its 
Incorporation  In  the  bill  of  exceptions,  as 
required  by  the  statute  In  force  when  tiiese 
proceedings  took  place.  Therefore  all  this 
long  effusion  about  our  duty  to  be  governed 
by  our  previous  decisions  as  to  what  Is  re- 
quired to  make  the  original  longhand  manu- 
script, when  sent  up.  a  part  of  the  rea>rd.  Is 
nothing  less  than  an  InexcoaaMe  waste  of 
labor  and  valuable  time,  or  "love's  labor 
lost"  But  it  may  be  counsel  Intended  such 
useless  argument  as  a  sort  of  a  makeweight 
In  favor  of  the  appellee  on  another  proposl- 
tlcm  that  iB  Involved.    Bach  proposition,  bow- 


ever,  must  stand  or  fall  on  Its  own  merite. 
The  sole  ground  on  which  we  held  that  tbe 
evidence  was  In  the  record  is  that  the  cleric 
bad,  in  his  certificate  authenticating  the 
transcript,  said:  "i  •  •  «  do  hereby  cer- 
tify that  tbe  above  and  foregoing  la  a  full^ 
true,  and  correct  copy  of  tiie  records  and 
judgment  of  tbe  court  in  tiie  above-entitied 
(Ause,  as  tbe  same  appears  of  record  In  my 
office."  Two  things  are  aald  In  tlilB  certifi- 
cate, vital  to  the  controvarsy:  One  la  that 
what  precedes  It  is  a  copy  ot  a  transcript  of 
the  original,  and  the  other  is  that  tbe  tnlg- 
Inal  of  all  contained  In  the  tzanscript  re- 
mains and  appears  of  record  in  tbe  derk'a 
a&ce  below.  That  could  not  be  so  If  the 
original  manuscript  of  Qie  evidence  bad  been 
sent  up  here.  We  simply  held  In  the  orig- 
inal opinion  that  this  statement  of  tiie  clerk 
below,  within  hla  power  to  make,  was  bind- 
ing on  us.  In  the  absence  of  any  showing 
to  the  contrary  appearing  In  the  record; 
holding  that  that  made  It  appear  that  tbe 
bill  of  exceptions.  Including  the  longhand 
manuscript,  bad  been  copied  by  tbe  d«rk  In- 
to tbe  transcript,  making  It  wludly  imma- 
terial whether  the  Imghand  manuscript  had 
ever  been  filed  In  the  clerk's  office,  separate 
and  apart  from  the  blU  of  exceptions,  or  not. 
And  It  Is  not  now  contended  that  the  record 
shows  anything  to  tbe  contrary.  It  la  con- 
ceded that  tiie  transcript  properly  shows  the 
ffilng  of  the  blU  of  receptions  in  ^e.  It 
is,  however,  contended  by  appellee's  learned 
counsel  that  even  In  that  case  the  tran- 
script must  show  the  filing  of  the  original 
longhand  manus(»1pt  In  the  cleA*s  office  be- 
fore Ite  Incorporation  In  the  bin  of  excep- 
Uons.  But  that  Is  a  total  misapprehension 
of  the  force  and  effect  of  tbe  statute  then 
In  force,  providing  for  sending  up  the  orig^ 
Inal  longhand  manuscript  ot  the  evldenoe 
without  copying  It,  Instead  of  a  transcript 
thereof.  It  Is  only  when  that  Is  to  be  done 
that  there  was  any  requir«nent  that  It 
should  be  filed  In  tbe  clerk's  office.  That 
statute  neither  repealed  nor  modified  the 
other  provisions  of  the  Code  as  to  Incorporat- 
ing the  evidence  In  a  bin  of  exceptions,  and 
copying  the  same  Into  the  transcript  When 
that  course  was  pursued,  an  tbat  these  pro- 
visions required  waa  tbat  the  transcript 
should  show  the  filing  of  t^e  bm  of  excep- 
tions. Incorporating  the  evidence,  within  the 
proper  time,  In  the  clerk's  offlra  below.  Ap- 
pellee's couns^  usume  tbst  this  Is  not  tbe 
law;  citing  In  support  of  such  assumption 
the  line  of  decisions  already  referred  -to,  as 
to  the  requisites  to  bring  tbe  evidence  Into 
the  record  under  tbe  stetute  then  In  force  as 
to  bringing  up  the  original  longhand  manu- 
script But  such  decisions  have  no  bearing 
on  the  question.  Where  the  (derk's  certifi- 
cate shows,  as  Is  the  case  here,  that  the  bill 
of  exceptions  has  been  copied  Into  the  tran- 
script, this  court  has  steadily  recognized  the 
law  to  be  as  we  declared  It  In  the  original 
opluljn.  (that  It  Is  not  necessary  to  show 
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anything  about  the  flUng  of  the  original 
Imghand  manuscript  In  the  clerk's  office)  In 
the  following  cases:  Holt  t.  Rockhlll,  14S 
Ind.  630-683, 40  N.  a.  1090;  Morrison  T.  Mor^ 
rison,  144  Ind.  879^  48  N.  B.  487;  Hamrlck  t. 
Iiorlng,  147  Ind.  220-231,  46  N.  B.  107.  And 
In  Madden  t.  State.  148  Ind.,  at  pages  184, 
186,  47  N.  B.  220,  the  question  was  dhrectly 
decided  in  the  fc^owlng  words:  ''Wheifs 
the  transcript  does  not  purport  to  contain 
the  original  longhand  manuscript,  but 
where  the  bill,  as  here,  states  Uiat  it  con- 
tains all  the  erldence  gir^  in  the  cause, 
there  is  no  reascm  why  auch  transcript 
Miould  show  that  the  longhand  manuscript 
of  13te  erldence  was  ever  filed  in  ttie  derk'a 
(rfQce.  It  ia  Boffleient  if  the  Judge  cwtlfltii, 
as  he  haa  here^  Qiat  the  bill  of  exceptions 
fiontains  all  the  erldence  glroi  In  the  cause, 
and  the  drak  certifies,  as  he  has  here,  'Uiat 
the  above  and  foregoing  transcript  contains 
complete  copies  of  all  the  papers  and  entries 
In  said  cause*;  the  transcript  otherwise 
showing  the  fiUng  of  the  bill  of  ezcqitlons  In 
said  cause." 

But  If  we  are  wrong  In  holding  the  evi- 
dence Is  in  the  record,  aside  from  this,  our 
attentloa  Is  called  to  the  fact  by  appellants* 
counsel  that  there  is  a  special  bill  of  excep- 
tions in  the  record,  about  the  validity  of 
which  tiiere  Is  no  question,  and  none  can 
be  made,  and  whldi  Is  wholly  Ignored  by 
appellee's  learned  counsel,  more  fully  and 
completely  exhibiting  the  ruling  of  tibe  court 
orermling  appellants'  objection  and  excep- 
tion to  the  admission  of  the  evidence,  for 
which  we  reversed  the  Judgment  in  the  orig- 
inal opinion.  It  Is  contended  that  tiiere  was 
no  specific  objection  stated  to  the  introduc- 
of  the  erldence  for  which  we  reversed 
the  Judgmwt.  The  objection  stated  In  the 
bill  of  exceptions  containing  the  evidence  Is 
as  follows:  "Counsel  for  defendants  object- 
ed to  this  question  as -being  Immaterial  to 
any  ^ue  In  this  case.**  And  again  the  ob- 
jection waa  stated  when  the  same  question 
was  repeated;  "Counsd  for  defendants  ob- 
Jected  to  this  question,— Incompetent  and 
Immaterial  to  any  issue  In  the  case."  There 
Is  some  confusion  In  the  bill  containing  the 
erldence  as  to  what  specific  objection  was 
made  and  ruled  on.  But  the  special  bill 
reads  thus:  "To  the  Introduction  of  which 
evidence  the  defendants  at  the  time  object- 
ed, for  the  reason  that  It  was  Incompetent 
to  show  that  within  a  few  minutes  aftw  the 
death  of  David  Allen  there  was  a  search 
for  papers.  In  the  absence  of  any  Showing 
that  the  original  deed  had  ever  been  In  said 
stand  or  drawer,  or  was  In  there  at  the 
time  of  the  death  of  the  said  David  Allen, 
and  in  the  absence  of  any  showing  that  Da- 
vid AUen  was  in  possession  of  said  deed  at 
the  tune  of  his  death,  or  that  said  ZIbeon 
took  said  deed  from  said  drawer.  That  the 
court  overruled  said  objection,  and  permit- 
ted the  witness  to  testify  to  said  tacts 
[which  are  set  out  In  said  special  bill],  to 
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which  ruling  of  t3ie  court  the  defendants  at 
the  time  excepted."  This  objection  fully 
sets  forth  the  objections  to  said  testimony, 
for  orerruUng  which  we  rerersed  the  Judg- 
meat  in  the  original  opinion.  And  the  above 
quotation  answers  the  point  made,  that  no 
proper  exception  was  taken  to  the  ruling. 
The  exception,  as  shown  In  the  bill  contain- 
ing the  evidence,  was  not  as  apt  and  perfect 
as  could  have  been  made,  but  the  above  ex- 
cation  Is  not  open  to  any  valid  objection. 

To  the  last  pohit  made,  that  the  evidence 
was  competent,  and  that  we  erred  in  holding 
It  incompetfflil^  we  must  aay  counsel  have 
made  no  new  or  valid  answer  to  our  reasons, 
stated  In  the  original  opinion,  why  It  was 
Incompetent,  and  Its  admission  was  harmful 
to  the  appeUanta.   The  petition  is  overruled. 


CHICAGO  ft  0.  TERMINAL  BT.  00.  V. 
HAMMOND-WHITINa  ft  B.  a 
ELBCrrRIO  BY.  OO. 

(Sapreme  Court  of  Indiana.    June  80,  1898.) 
On  petition  for  rehearing.  Overruled. 
For  former  report,  see  46  N.  B.  809. 

McCABB,  J.  After  the  Indorsement  by  the 
cl^k  of  this  court  on  the  back  of  the  tran- 
script showing  the  filing  of  ivpellant's  pe- 
tition and  brief  for  a  rehearing,  on  May  28. 
1807,  and  on  the  return  of  the  record  to  us 
by  the  clerk,  more  than  six  months  ago,  we 
discovered  that  no  such  petition  and  brief 
were  to  be  found  among  the  papers  accom- 
panying the  transcript  We  at  once  return- 
ed the  transcript  and  papers  to  the  clerk,  di- 
recting him,  in  case  he  could  not  find  the 
missing  petition,  to  notify  the  appellant's  at- 
torneys, which  he  did  more  than  six  months 
ago.  They  have  taken  no  steps  to  supply 
copies  of  the  missing  papers,  nor  caused  to 
be  returned  to  the  files  the  originals.  There- 
fore, being  unable  to  know  what  objection  Is 
made  to  the  original  decision  and  opinion, 
and  being  satlsfled  therewith,  and  seeing  no 
objection  thereto,  we  overrule  the  petition 
for  a  rehearing. 

(161  Ind.  U3) 

WATEmS,  OouDty  Auditor,  r.  STATB  ex 
leL  TAN  AXJKEN. 

(Supreme  Court  of  Indiana.   July  1,  1808.) 
Dbains— BspAiRS— Br  what  Btatotb  GovBaMSD. 

Bev.  St.  1804,  {  S631,  provides,  as  to  drain- 
age secured  by  proceediDKs  to  the  circuit  court, 
that  where  a  drain  is  completed  the  county 
surveyor  shall  keep  It  in  repair,  and  as  to  the 
apportionments  and  collection  of  the  cost  be- 
tween tlie  lands  of  the  several  coanties,  and  In 
addition  that  the  section  shall  apply  to  all  drain- 
age works  under  any  law  now  or  heretofore  in 
force.  Section  S646  provides  that  the  act  shall 
not  repeal  or  affect  in  any  manner  the  act  of 
April  21,  1881,  for  drainage  proceedings  in  the 
commissioners'  court,  under  which  the  drainage 
in  dispute  was  accomplished,  and  which  pro- 
vided a  different  method  for  payiur  the  cost  of 
keeping  the  drains  In  repair,  which  provision 
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had  been  declared  nnconstltutioQal.  ffeld,  that 
section  5G31  applies  to  the  repairs,  since  such 
section  is  not  within  the  proviso  of  section 
5(546,  and  the  proriso  will  not  be  held  to  limit 
the  act  to  drainage  secured  hj  proceedings  in 
the  circuit  court 

Petition  for  rehearing.  Overruled. 
For  former  opbilou,  see  49  N.  B.  169. 

HACKNEY.  0.  J.  The  petition  for  a  re- 
hearing Is  directed  only  to  the  question  of 
the  power  of  the  surveyor  to  make  the  re- 
pairs In  question.  If  we  understand  connsel, 
they  maintain  that  the  act  of  1885  (Rev.  St 
IS&i,  fi  6631)  does  not  apply  to  the  drain  here 
In  question,  because  of  the  proviso  In  the 
thirteenth  section  (Bev.  St  1894,  i  SG46)  that 
said  act  shall  not  be  held  to  repeal  or  affect 
In  any  manner  the  act  of  April  21,  1881.  the 
act  under  which  this  drainage  was  accom- 
plished. Section  10  of  the  act  for  drainage 
proceedings  In  the  circuit  court  (Bev.  St 
1881.  i  4282)  and  section  28  of  the  act  for 
drainage  proceedings  In  the  commissioners' 
court  were  In  the  same  language.  They  pro- 
vided for  the  cleaning  and  repairing  of 
drains  by  the  township  trustee,  the  payment 
therefor  from  the  township  fund,  and  the  re- 
imbursement of  that  fund  by  assessments. 
This  ixturt,  in  Campbell  Dwlggbts,  8S  Ind. 
473,  In  1882,  held  said  two  sections  nncon* 
stltntlonal  as  to  the  proceedings  to  reimburse 
the  township  fnnd.  In  1885  the  general  as- 
sembly enacted  the  act  of  April  6tb  (Acts 
18^  p.'  128),  Its  general  features  applying  to 
proceedings  for  drainage  In  the  (^ult  courts. 
In  section  10  of  that  act  (Rev.  St  1894,  | 
5631)  it  was  provided  tbat  when  a  drain  was 
completed  the  oonnty  surveyor  should  keep 
it  In  repair.  Its  language  cleariy  made  It 
applicable  to  drains  constructed  In  two  or 
more  counties,  and  provided  for  the  appor^ 
tlonments  and  collecUon  of  the  cost  between 
the  lands  of  the  several  counties.  It  then 
provided,  in  language  free  from  ambiguity 
or  doubt,  that  "ttie  provisions  of  this  section 
shall  also  apply  to  all  works  constructed  for 
the  purpose  of  drainage  under  any  law  now 
or  heretofore  to  force  In  this  state."  There 
then  existed  no  substitute  for  the  provisions 
of  the  acts  of  1881  so  held  to  violate  the 
constitution.  The  intention  of  the  general  as- 
sembly to  create  a  new  method  of  repairing 
and  collecting  the  cost  seems  manifest  unless 
the  proviso  referred  to  should  be  held  to 
limit  the  act  to  drainage  secured  by  proceed- 
ings In  the  circuit  court  The  necessity  for 
such  legislation,  and  the  comprehensive  lan- 
guage of  said  provision,  applyhig  to  aU  drain- 
age under  all  laws,  strongly  support  the  in- 
tention to  cover  the  provisions  of  section  23 
of  the  act  of  1881,  and  cure  the  defect  there- 
in. The  proviso,  in  our  opinion,  dora  not  de- 
feat this  Intention.  It  speaks  with  refer- 
ence to  the  act  of  April  21,  1881,  as  a  whole, 
and  expresses  the  purpose  to  keep  said  act 
alive  and  In  forc&  It  la  not  to  be  implied 
that  the  new  provision  as  to  repairs,  In  the 


absence  of  the  proviso,  would  repeal  the  art 
of  A^rll  21,  1881.  Construing  the  two  acts 
of  1881  with  that  of  1885,  It  seems  clear  to 
our  minds  tbat  It  was  Intended  by  the  latter 
act  to  provide  for  the  cleaning  of  drains  In 
two  or  more  counties  by  tlie  surveyor  of  tbe 
county  In  wblch  tlie  proceedings  were  in- 
sUtnted,  whetlier  by  proceedings  In  tbe  cir- 
cuit court  or  In  tbe  commissioners'  court 
In  the  ordinal  opinion  we  employed  lan- 
guage Implybig  our  conclusion  that  section 
4S10^  Bev.  St  1881  (section  S079,  Rev.  St 
1804)  Called  by  the  holding  that  section  4307, 
Bev.  8t  1881,  was  not  constitutional  From 
the  holding  in  Ingerman  v.  Noblesvllle  Tp., 
00  Ind.  388,  that  only  the  provisions  of  sec- 
tion 4307,  supra,  as  to  assessing  lands  for 
the  reimbursement  of  tiie  township  fund, 
wero  unconstitutional,  section  4810  (section 
5679),  supra,  would  probably  not  be  defeat- 
ed. But,  as  Intimated  in  the  original  opin- 
ion, section  4310  (section  S678)  was  of  doubt- 
ful force  from  its  falluro  to  designate  the  of- 
ficers and  tbe  procedure  for  repairing  Joint 
drains.  However,  we  are  clearly  of  the 
opinion  that  the  art  of  1886,  supra,  provided 
a  complete  method,  and  applied  when  the 
repairs  here  In  question  wero  made.  The 
petition  is  overruled. 


(lei  Ind.  my 

CITY  OF  INDIANAPOLIS  v.  NAVIN. 
(Supreme  (>ourt  of  Indiana.    July  1,  1898.) 
SopRSHB  Codbiv-Becibioks— CoxruoT  WITH  Fan-- 

BRAL  nBCISIONa 

The  question  whether  a  statute  is  In  con- 
travention of  the-  state  constltntion  Is  one  to- 
be  finally  determined  hj  the  supreme  court  and 
its  decision  will  not  be  discarded  on  a  rehearing, 
on  tbe  Kround  that  the  United  States  courts- 
have  SQOsequently  decided  a  like  case  contrary 
to  such  decision. 

Petition  for  rehearing.  Overruled. 
For  fCHmer  opinion,  see  47  N.  B.  525. 

FHB  CUBIAM.  In  this  esse  tiie  principal: 
contention  was  that  the  act  of  Biarch  6, 1887. 
amending  section  9  of  the  act  to  provide  for- 
the  incorporation  of  street-railroad  compa- 
nies, was  Inoperative  and  void,  because  in 
contravention  itf  section  13  of  article  11  of 
tiie  constltutim  of  t^Is  state.  In  arriving 
at  the  condudon  reached  in  the  original 
opinion,  we  had  the  benefit  at  the  opinion  of 
the  circuit  Justice,  delivered  in  the  case  of 
Central  Tnut  Co.  v.  Oitlsena'  Bt  B.  Co., 
reported  In  SO  Fed.  218,  and  also  of  the  very 
able  argumrat  addressed  to  the  Justice  in 
that  case  by  tbe  ranlnent  counsel  for  the 
complainant  Aft»  carefully  considering,, 
not  only  the  arguments  presented  In  this 
case,  but  also  the  arguments  and  opinion  re- 
ferred to,  and  all  the  light  tbat  we  could  ob- 
tain npon  tiie  question,  we  were  constrained 
to  hold  that  the  contention  that  tbe  legisla- 
tion in  question  was  in  violation  of  the  con- 
stitution of  this  state  was  without  Just  foim- 
dation,  and  that  tbe  art  was  in  lumnonj- 
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tberewith.  Xhe  question  thus  presented  to 
UB  was  purely  one  arising  upon  tiie  constmc- 
tlon  of  the  constitution  of  tbis  state.  Snch 
a  question,  when  presented  to  this  court,  Is 
one  that  it  must  decide  upon  Its  own  Judg- 
ment as  to  the  requirements  of  the  state  con- 
stitution. While  In  search  of  assistance  and 
information  to  enable  us  to  decide  such  a 
question  correctly,  it  is  eminently  proper 
and  necessary  that  we  should  examine, 
weigh,  and  consider,  not  only  the  arguments 
of  counsel,  but  also  the  adjudications  of 
courts  and  the  opinions  of  Judges,  In  other 
Jurisdictions,  upon  similar  or  analogous  pro- 
visions of  this  or  other  constitutions,  and 
give  to  them  such  weight  as  In  our  opinion 
they  are  Justly  entitled  to;  but,  after  that 
has  been  done,  the  responsibility  rests  upon 
us,  and  us  alone,  and  that  responsibility  can 
not  be  shirked,  evaded,  or  avoided.  What 
the  constitution  of  the  United  States,  and  the 
laws  of  congress  or  treaties  made  thereun- 
der, require.  Is  to  be  finally  determined  by 
the  supreme  court  of  the  United  States;  and 
Its  decisions,  when  made  upon  such  ques- 
tions, are  binding  upon  the  courts  In  every 
state,  "anything  in  the  constitution  or  laws 
of  any  state  to  the  contrary  notwithstand- 
ing." CJooIey,  Const  Llm.  (6th  Bd.)  pp.  IS- 
23;  Black,  Interp.  Laws,  pp.  378-380,  427- 
429;  23  Am.  &  Eng.  Enc.  liaw,  pp.  37-40, 
and  cases  cited.  The  interpretation  and  con- 
struction of  the  statutes  of  tills  state,  and 
whether  the  same  hare  been  enacted  In  ac- 
cordance with  the  requirements  of  the  con- 
stitution of  this  state,  and  are  or  are  not  in 
violation  of  any  provision  of  the  constitu- 
tion of  this  state,  however,  are  questions  to 
be  finally  determined  by  this  court,  and  by 
this  court  alone.  The  rule  is  that  the  con- 
struction put  upon  the  constitution  and  laws 
of  a  state  by  the  court  of  last  resort  of  snch 
state,  and  the  decision  of  such  court  that  a 
law  has  or  has  not  been  passed  in  conformi- 
ty with  the  requirements  of  the  constitution 
of  such  state,  or  that  the  same  is  or  Is  oot 
In  violation  of  the  constitution  of  such  state, 
are  binding  upon  the  federal  courts,  and  will 
be  adopted  by  them.  Black,  Interp.  Laws, 
pp.  378-381,  427-429;  23  Am.  &  Eng.  Enc. 
I^aw,  pp.  37-40,  and  cases  cited;  Oooley, 
Const  Llm.  pp.  18-28;  Black,  Const  Law, 
p.  140;  35  Cent  Law  J.  322;  Ooodnow  r. 
Wells,  67  Iowa.  664,  25  N.  W.  884;  May  r. 
Tenney.  148  U.  S.  60,  64,  65,  13  Sup.  Ct.  491; 
Balkam  v.  Woodstock  Iron  Co.,  154  U.  S.  177, 
187-189,  14  Sup.  Ct  1010;  Railway  Co.  v. 
Backus,  154  U.  S.  421, 14  Sup.  Ct  1U4;  Leep- 
er  V.  Texas,  139  U.  S.  462,  467,  11  Sup.  Ct 
577;  Morley  v.  Lake  Shore  &  M.  S.  Ry.  Co., 
146  U.  S.  162,  16^168,  13  Sup.  Ct  54;  Bau- 
serman  T.  Blunt  147  U.  S.  647,  652-669,  13 
Sup.  Ct.  466;  Oakes  v.  Mase,  165  U.  S.  363. 
17  Sup.  Ct  345;  Forsyth  v.  City  of  Ham- 
mond, 166  U.  S.  506.  618-520,  17  Sup.  Ct  665; 
Long  Island  Water-Supply  Co.  v.  City  of 
Brooklyn,  166  U.  S.  685,  6S8,  17  Sup.  Ct  718; 
Merchants'  &  Manufacturers'  Nat  Bank  t. 
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Pennsylvania.  167  V.  S.  461,  462,  17  Sup.  Ct 
829;  St  Anthony  Tails  Water  Power  Co.  v. 
St.  Paul  Water  Commissioners,  168  U.  S.  349, 
357,  18  Sup.  Ct  157;  Backus  v.  Fort  St 
Union  Depot  Co..  160  U.  S.  557,  566,  18  Sup. 
Ct  445;  Dibble  v.  Bellingham  Bay  Land  Co., 
163  U.  S.  63,  16  Sup.  Ct  939;  Illinois  Cent. 
R.  Co.  V.  Illinois,  163  U.  S.  63,  16  Sup.  Ct. 
1096;  Nobles  v.  Georgia,  18  Sup.  Ct  87;  Mc- 
Cain V.  City  of  Des  Moines,  Si  Fed.  726; 
Leighton  v.  Young,  3  C  C.  A.  176,  52  Fed. 
439;  Western  Union  TeL  Co.  v.  Poe,  64  Fed. 
9;  Crowther  v.  Safe-Deposit  Co.,  20  C.  C.  A. 
1,  85  Fed.  41;  Hill  v.  Hlte.  29  C.  C.  A.  549, 
85  Fed.  268;  Hoge  T.  Magnes.  29  a  a  A. 
564,  86  Fed.  356. 

Since  the  decision  of  this  case  and  the  fil- 
ing of  the  petition  for  a  rehearing,  our  atten- 
tion has  been  called  by  appellant's  brief  on 
said  petition  to  the  decision  of  the  United 
States  circuit  court  in  the  case  of  Central 
Trust  Co.  V.  atlzens'  St  Ry.  Co.,  82  Fed.  1, 
in  which  tiie  learned  Judge,  who  had  arrived 
at  a  different  conclusion  before  the  an- 
nouncement of  our  opinion  upon  the  ques- 
tion, adhered  to  his  original  conclusion,  not- 
withstanding the  opinion  announced  by  this 
court  We  have  also  examined  the  opinion, 
upon  appeal,  in  the  circuit  court  of  appeals 
(City  of  Indianopolis  v.  Central  Trust  Co., 
27  C.  O.  A.  580,  83  Fed.  529),  and  have  care- 
fully re-examined  the  question  presented  In 
this  regard,  not  simply  as  a  matter  of  cour- 
tesy to  a  high  court  but  constrained  thereto 
by  the.  duty  which  Is  cast  upon  us  by  the 
presentation  of  the  petition  for  a  rehearing. 
We  have  done  this  not  alone  because  of  the 
Importance  of  the  question,  but  because  of  the 
misfortune  to  the  community,  and  the  par- 
ties especially  Interested  In  a  correct  deci- 
sion of  the  question,  that  this  court  should 
differ  from  the  circuit  court  of  the  United 
States  upon  the  question.  Upon  such  re-ex- 
aminatlon  we  are  constrained  to  adhere  to 
our  original  opinion,  that  the  act  In  question, 
even  if  local  and  special,  is  not  in  contraven- 
tion of  any  of  the  provisions  of  the  constitu- 
tion of  this  state,  as  contended  by  the  ap- 
pelant As  the  power  to  amend  or  repeal 
the  act  of  1861  was  expressly  reserved  in 
section  11  of  said  act  and  aa  the  act  of  1897 
was  a  valid  amendment  of  said  act  of  1861,  it 
Is  not  material  whether  or  not  the  legisla- 
ture would  have  had  the  power  to  regulate 
the  fare  upon  street  railroads  organized  un- 
der said  act  If  saJd  section  11  had  been  omit- 
ted therefrom.  In  arriving  at  the  conclusion 
that  the  act  of  1897  is  not  In  contravention 
of  any  prorisim  of  the  constitution  of  this 
state.  It  has  not  been  necessary  for  ns  to 
consider  any  questions  arising  under  the 
constitution  of  the  United  States,  As  to 
such  questions  we  should  be  constrained  to 
follow  the  adjudications  of  the  supreme 
conrt  of  the  United  States,  if  any,  without 
in  any  wise  considering  whether  such  a  con- 
struction should  or  should  not  commend  It- 
self to  our  Independent  Judgment  But  op- 
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OD  the  requirements  of  the  constitution  of 
Ibis  state  we  an  not  at  Uber^  to  set  aside 
or  discard  our  ovn  views  because  of  tbe 
fact  that  they  dv  not  meet  with  the  concur- 
rence or  ^probation  of  any  other  court, 
howerer  high,  or  any  judge,  however  emi- 
nent We  do  not  deem  It  necessary  to  add 
anything  further  to  what  we  have  hereto- 
fore said  upon  tiie  questions  InTtdved,  but, 
adhering  to  the  opinion  originally  pronoun- 
ced In  this  case,  the  petition  for  a  rehearing 
Is  OTcrruled. 

(161  isd.  »} 

OWLSGS  T.  JONES  et  aL 

{Supreme  Court  of  Indiana.    June  28,  1896.) 

W1THE8BB8  —  Transictiohs  with  Dbobdbntb  — 
RioHT  TO  Call  Advbbsb  Fihix. 

Plaintiff  hein  sued  defendant  heirs  for 
partition  of  property  inherited  from  their  com- 
mon ancestor,  and  to  quiet  title  to  said  prop- 
erty against  O.,  one  of  the  heirs,  who  claimed 
it  under  a  deed  from  the  ancestor.  W.,  the 
brother  of  O.,  filed  an  answer  averring  that  tbe 
ancestor,  a  short  time  before  his  death,  deliv- 
ered a  deed  to  the  property  to  him,  to  be  deliv- 
ered to  O.,  as  the  grantee.  The  other  defend- 
ants, ezccqpting  O.,  filed  no  pleas.  Held,  tiiat 
under  Bums'  Ber.  St.  VSM,  t  510  (Homer's 
Rev.  St.  1887,  8  502),  living  the  right  to  any 
party  to  a  suit  by  or  against  heirs,  founded  on 
a  contract  with  the  ancestor,  to  call  and  exam- 
ine as  a  witness  "any  adverse  party,"  defend- 
ant O.  had  a  right  to  examine  W.  as  to  what 
the  ancestor  said  about  delivering  the  deed, 
flince  W.,  to  all  Intents,  was  an  adverse  party, 
in  that  his  interests  were  with  the  heirs  and 
against  tbe  claim  of  0. 

Appeal  from  circuit  court,  Blackford  coun- 
ty: B.  C.  Vaughn,  Judge. 

Action  by  Malinda  Jones  and  others 
against  Thomas  B.  Owlngs,  Sr.,  and  others. 
From  a  Judgment  for  plolntUTs,  defendant 
Owlngs  appeals.  Beversed. 

Carroll  ft  Dean,  for  appellant  H.  J. 
Pauliu,  for  appellees. 

JOBDAN,  J.  Appellees,  MaUnda  Jones, 
Jane  Case,  and  Mary  A.  Heinlein,  Instituted 
this  action  in  tbe  Orant  circuit  court  against 
appellant  and  a  number  of  other  defend- 
ants, for  the  purpose  of  securing  partition  of 
the  real  estate  described  In  the  comp&iint 
among  the  plaintiffs  and  defendants,  and  to 
quiet  title  to  the  said  realty  against  the  de- 
fendant (now  appellant)  Thomas  B.  Owlngs. 
The  venue  of  the  case  appears  to  have  been 
changed  to  the  Blackford  circuit  court 
wherein  a  trial  resulted  In  the  finding  that 
the  plalnttfTs  and  defendants  were  tbe  heirs 
of  a  common  ancestor,  and  entitled  to  parti- 
tion of  the  lands  as  such  helis;  that  their 
title  be  quieted  as  against  the  defendant 
Thomas  B.  Owiii^;  and,  orer  the  motion  of 
the  latter  for  a  new  trial,  a  judgment  was 
rendered  declaring  tbe  deeds  herein  InrolTed 
void,  and  partition  was  awarded  according- 
ly, and  the  title  of  tbe  plaintifCs  and  de- 
fendants as  to  tbe  shares  assigned  to  each  of 
Uiem  was  quieted  as  against  the  title  claimed 


by  appellant  nndor  his  deeds,  and  It  wa»  far- 
ther adjudged  that  be  pay  the  cost  of  tbe 
action.  The  complaint  unong  other  things, 
alleges  that  tbe  plalntUTs  and  defendants 
are  brothers  and  sisters,  nepbem  and  nieces, 
and  the  only  heirs,  of  Sarah  B.  &nltb,  who 
died  intestate  at  Grant  county,  Ind.,  on  Joly 
10^  1885,  the  owner  in  fee  simple  of  the  real 
estate  therein  dMcrlbed,  and  that  the  plain- 
tiffs and  defendants  bold  the  same,  undivid- 
ed, as  tffliants  in  common,  by  Inheritance,  as 
tbe  heirs  of  the  said  Sarah  B.  Smith,  and  the 
share  to  which  each  party  is  re«pectlvely  en- 
titied  Is  stated.  Hie  complaint  also  avers 
that  the  said  ancestor,  prtor  to  her  death, 
had  signed  and  acknowledged  deeds  pur- 
porting to  convey  the  real  estate  described 
In  the  complaint  to  the  defendant  llioraas 
B.  Owbigs,  bnt  It  was  alleged  that  these 
deeds  w^e  not  delivered  to  him,  nor  to  any 
other  person  tm  bis  use.  by  the  grantor, 
Sarah  R.  Smith,  bnt  at  all  times  were  retain- 
ed by  her  In  ber  exclusive  possee8l<«k  and 
under  her  control  until  her  death;  and  that 
thereafter  said  Thomas  B,  without  right 
obtained  possession  of  the  deeds,  and  caused 
them  to  be  placed  upon  tbe  public  records, 
and  that  under  and  by  virtue  of  snch  deeds 
of  conveyance  be  Is  claiming  and  asserting 
an  absolute  title  to  1^  of  the  land  In  -fee 
simple,  etc  It  Is  averred  that  these  deeds 
are  voM,  tot  tbe  reason  that  they  were  nev- 
er ddlvoed  to  tbe  defendant  nor  to  any  one 
for  hla  use,  bnt  that  they  serve  to  cast  a 
dond  upon  the  title  of  the  plaintiffs  and  each 
of  tb^  other  defendants;  and  the  prayer  Is 
that  they  be  declared  null  and  void,  and  that 
the  title  of  the  parties  to  tbe  land  be  quieted 
as  against  the  claim  of  the  defendant  Thom- 
as B.  Owlngs,  etc.  William  OwInffB,  one  of 
the  def^tdants,  filed  what  he  denominated 
his  separate  answer  to  tbe  complaint  where- 
in he  alleged  that  be  was  on  heir  of  Sarah 
B.  Smith,  as  stated  In  the  complaint  and 
that  prior  to  her  death  she  executed  war- 
ranty deeds  of  conveyance  to  his  co-d^end- 
ant  Thomas  B.  Owlngs,  conveying  the  real 
estate  described  in  the  complaint  and  deliv- 
ered the  same  to  him  (WiUlam  Owlngs),  with 
directions  to  deliver  said  deeds  to  Thomas 
B.  Owlngs  as  soon  as  he  had  an  opportunity; 
that  fie  took  the  deeds  Into  his  possession, 
and  so  retained,  .them  until  he  delivered  them 
to  said  niomas  B.,  which  be  did  at  the  first 
opportunity;  andhefurtherallegedthatnnder 
such  deedA  Thomas  B.  was  the  owner  of  the 
real  estate  In  question;  and  In  bis  answn 
be  demanded  Judgment  for  costs.  The  de- 
fendants, other  than  Thomas  B.  and  WOIlam 
Owlngs,  are  not  shown  by  tbe  record  to  have 
filed  any  pleadings  In  the  action.  Tbe  rec- 
ord recites  that  the  cause,  twing  at  Issue,  Is 
submitted  to  the  court,  and,  at  the  request 
of  the  defendant  Thomas  B.  Owlngs,  the 
court  made  a  special  finding  of  facts. 

Tbe  disputed  qneation  at  tbe  trial,  under 
the  Issues,  and  the  only  me,  related  to  the 
delivery  of  tbe  deeds,    'Dk  plalntlffa^  to 
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maintain  this  ISBiie  taidraed  by  them  under 
tbehr  comi^aiat,  Introdoeed  evidence  to  show 
that  the  deeds  from  Mrs.  Smith,  throusfa 
which  appelant  claims  tlUe  to  an  the  real 
estate  inyolved,  had  not  been  delivered  bj 
the  said  grantor  during  her  Ufe^  bnt  had  been 
retained  by  her,  under  her  control  and  In  her 
possession,  until  her  death;  while  on  the 
part  of  the  appellant  the  claim  was  that  the 
deeds  had  been  signed  and  acknowledged  by 
her  a  short  time  prior  to  her  death,  and  by 
her  delivery  to  her  brother  WOUam  Owlngs, 
with  directions  to  deliver  them  to  appellant 
(who  Is  also  a  brother)  at  the  first  oppor- 
tunity, and  appellant  Introduced  evidence 
tending  to  support  his  claim  In  reapect  to  the 
delivery  of  the  deeds.  During  the  trial,  at 
the  proper  time,  he  called  bis  said  co-defend- 
ant William  Owlngs  as  a  witness,  and  pro* 
posed  to  prove  by  blm  that  Sarah  R.  Smith, 
the  ancestor,  a  short  time  previous  to  her 
death,  delivered  the  deeda  In  suit  to  this  wit- 
ness, and  directed  him  to  deliver  them  to 
the  appellant  at  the  first  opportunity  he  had 
of  seeing  the  latter;  that  the  witness  took 
the  deeds  In  his  custody,  and  so  kept  them 
until  July  12,  1895,  two  days  after  the  death 
of  Sarah  B.  Smith,  when  he  took  them  from 
a  drawer  of  a  bureau  belonging  to  him,  and, 
in  compliance  with  the  directions  of  Mrs. 
Smith,  did  on  that  day  deliver  them  to  ap- 
pellant, that  being  the  first  time  be  bad  seen 
the  appellant,  and  the  first  oi^rtanlty 
which  he  had  of  delivering  the  deeds  to  him. 
'nie  court,  upon  the  objections  of  appeliecB, 
excluded  this  evidence,  for  the  reason,  as 
urged,  that  the  witness,  being  a  party  to  the 
suit,  was  not  competent,  under  the  circum- 
stances, to  testify  to  any  matter  which  oc- 
curred prior  to  the  death  of  the  ancestor. 
The  ruling  of  the  court  upon  this  question 
was  assigned  as  one  of  the  reasons  for  a 
new  trial,  and  It  Is  here  urged  as  reversible 
error.  Section  GOT,  Bums'  Rev.  St.  1894  (sec- 
tion 499,  Homer's  Rev.  St  1897).  provides: 
"In  all  suits  by  or  against  heirs  or  devisees, 
founded  on  a  contract  with  or  demand 
against  the  ancestor,  to  obtain  title  to  or 
possession  of  property,  real  or  personal,  of, 
or  in  right  of»  sncb  ancestor,  or  to  affect  the 
same  In  any  manner,  neither  partyto  such  suit 
shall  be  a  competent  witness  as  to  any  matter 
which  occurred  prior  to  the  death  of  the  an- 
cestor." Section  610,  Bums'  Rev.  8t  1894 
(section  602.  Homer's  Rev.  St  1^7).  gives 
the  right  to  any  party  to  such  suit  to  call  and 
examine  as  a  vrltnera  any  adverse  party.  It 
has  been  repeatedly  held  by  this  court  In 
[dacing  an  Interpretation  upon  the  statute  in 
question,  that-  the  term  "party,"  as  therein 
employed,  means  not  merely  a  party  to  the 
record,  but  a  party  to  the  Issue.  If  only  a 
party  to  the  record.  In  order  to  render  him 
Incompetent  It  must  further  appear  that  he 
has  an  interest  In  the  result  of  the  suit  in 
common  with  the  party  calling  him  as  a  wit- 
ness.  Spencer  t.  Bobblna,  106  Ind.  580,  5 


N.  B.  726,  and  cases  than  cited;  Walker  t. 
Steele,  121  Ind.  486^  22  N.  B.  142.  and  23 
N.  E.  271. 

It  is  Insisted  by  appellanl^s  counsel  that 
the  witness,  by  the  answer  which  he  had 
filed  in  the  actlim,  virtually  disclaimed  all 
Interest  In  the  lands  In  controversy  as  an 
heir  of  Mrs.  Smith,  and  recognized  the  var 
lldity  of  appellant's  title  under  the  deeds  In 
question,  and  therefore,  under  the  decision 
in  the  case  of  Spencer  v.  Bobbins,  supra,  he 
vras  a  competent  witness.  But  without  con- 
sidering this  feature  of  the  case,  it  Is  evident 
that  appellant  by  virtue  of  section  510  of  the 
statute  cited  (Bums*  Rev.  St  1894;  section 
502,  Homer's  Rev.  St  1897),  had  the  right 
to  call  and  examine  this  witness  relative  to 
the  facts  which  be  proposed  to  prove  by  him. 
There  can  be  no  question  as  to  his  light  to 
have  called  and  examined  any  or  alt  of  the 
plaintiffs,  relative  to  matters  occurring  dur- 
ing the  lifetime  of  the  ancestor,  which  were 
germane  tb  the  issue  involved.  William  Ow- 
lngs, the  witness  called  by  appellant,  was 
an  heir  of  the  common  ancestor,  and  the 
claim  or  Interest  which  he  asserted,  or  could 
have  asserted,  at  least  In  the  real  estate 
involved  In  the  suit  r^dered  him  as  much 
of  an  opposite  or  adverse  party  to  appellant 
In  a  le^  sense,  as  were  the  plaintiffs;  and 
the  mere  fact  that  he  had  been  made  a  party 
defendant  In  the  action  would  not  "onder 
the  circumstances,  render  his  Interest  In  the 
result  of  the  suit  in  any  manner  less  adverse 
to  appellant  than  the  Interests  of  the  plain- 
tiffs. If  the  action  resulted  in  the  deeds 
through  which  appellant  claimed  title  being 
declared  void,  then  the  interest  or  title 
which  William  Owlngs  claimed  to  ht^d  In 
the  real  estate  as  an  heir  and  tenant  In 
common  along  with  the  plaintiffs  would  be 
sustained.  The  interest  therefore,  of  tliis 
witness,  as  a  party,  under  the  circumstan- 
ces, in  the  result  of  the  suit  certainly  was 
In  common  with  that  of  the  plaintiffs,  and 
not  with  that  of  the  appellant  who  cslled 
him.  To  aU  Intents  and  purposes  he  was.  In 
respect  to  his  Interest  in  the  land,  as  an 
heir,  an  opposite  or  adverse  party  to  the  ap- 
pellant. The  court  therefore,  under  the 
provisions  of  section  510  Bums'  Rev.  St 
3894  (section  602  Homer's  Rev.  St  1897). 
could  not  deny  appellant's  right  to  call  and 
examine  him  as  a  witness  In  regard  to  the 
facts  which  were  proposed  to  be  proven  by 
him.  In  addition  to  the  cases  heretofore 
cited  upon  this  point  see  Howard  v.  Howard, 
69  Ind.  692;  Nye  v.  £x)wry,  82  Ind.  816;  Cupp 
V.  Ayers,  89  Ind.  00.  For  the  error  ot  the 
court  in  refusing  to  permit  appellant  to  call 
and  «camlne  the  witoess  In  question  relative 
to  the  facts  proposed  to  be  proven  by  him 
the  Judgment  Is  reversed,  and  the  case  re- 
manded to  the  lower  court  with  Instructions 
to  grant  appellant  a  new  trial,  and  for  fur- 
ther proceedhigs  not  ineonaiatent  with  this 
opinUm. 
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(151  Ind.  89) 

FORBES  et  al.  v.  UNION  CENT.  LIFE  INS. 
CO. 

(Supreme  Coart  of  Indiana.   July  1,  1898.) 

LtTB  iNBUIUNCB— FrBHICMS— PaTMBMT— RlQBTa 

or  Bbkbfioiaht. 

1.  The  bffoe&clRTj  of  on  insntanee  policy  takes 
his  Interest  subject  to  a,  condition  of  the  policy 
thnt  it  shall  be  void  unless  preminms  are  paid 
when  due. 

2.  Oa  the  maturity  of  notes  given  for  a  bal- 
ance of  an  insurance  premium,  insured  gave 
other  notes  in  renewal,  which  recited  that  the 
sum  therein  named  represented  the  premium  on 
the  policy,  and  on  failure  to  pay  them  at  matu- 
rity the  policy  was  to  be  void.  Held,  that  the 
notes  were  not  given  in  {tayment  of  the  pre- 
mium or  of  the  original  notes. 

Appeal  from  superior  court,  Marlon  conn-  I 
ty;  J.  li.  McMasters,  Judge. 

Action  by  Frances  Forbes  and  anotber 
against  the  Union  Central  Life  Insurance 
Company.  Judgment  for  defendant,  and 
plalntlfrs  appeaL  Affirmed. 

Chambers,  Pickens  &  Moores,  for  appel- 
lants. Bamsey,  Maxwell  &  Ramsey  and 
Chas.  B.  Barrett,  for  appellee. 

McCABE,  J,  The  appellants,  as  the  bene- 
ficiaries named  in  a  life  Insurance  policy  Is- 
sued on  the  life  of  John  P.  Forbes,  sued  the 
appellee  thereon  for  $5,000,  the  amount  of 
insurance  expressed  in  the  policy.  The  su- 
perior court  overruled  a  demurrer  for  want 
of  sufficient  facts  to  the  second  and  third 
paragraphs  of  defendant's  answer,  several- 
ly, and  sustained  a  like  demurrer  to  the  sec- 
ond and  third  paragraphs  of  the  plaintiffs* 
reply;  and  thereupon  the  plaintiffs  with- 
drew the  first  paragraph  of  their  reply,  the 
same  being  the  general  denial,  and  refused 
to  amend  or  plead  further,  and  the  trial 
court  rendered  judgment  upon  such  ruling 
that  the  plaintiffs  take  nothing  by  their  com- 
plaint Error  is  assigned  by  the  appellants 
upon  these  several  rulings. 

It  Is  one  of  the  conditions  of  the  policy 
that  It  "shall  not  be  valid  or  binding  until 
the  first  premium  is  paid  to  the  company  or 
Its  authorized  agent"  Another  Is  that  It 
shall  not  be  valid  or  binding  on  failure  to 
pay  "all  premiupis  or  notes  given  the  com- 
pany for  premiums  •  •  •  on  or  before  the 
days  upon  which  they  become  due."  The 
second  paragraph  of  the  answer  avers  that 
said  policy  of  Insurance  was  Issued  to  said 
John  F.  Forbes  on  condition  that  the  pre- 
mium therefor,  $232.50,  payable  annually, 
should  be  paid,  the  first  premium  being  pay- 
able on  delivery  of  said  policy,  and  a  like 
premium  being  payable  on  the  30th  day  of 
September  of  each  year  thereafter  for  a 
period  of  20  years;  that  said  first  premium 
became  due  and  payable  on  the  30th  of  Sep- 
tember, 1893,  and  the  same  was  not  paid; 
that  thereafter,  on  the  7'  h  day  of  December, 
1893,  the  said  John  P.  Forbes  executed  and 
delivered  to  this  defendant  his  two  prom- 
issory notes,  copies  of  which  are  set  out, 
bearing  date  December  7,  1883,  one  falling 


due  three  months  after  date  and  the  other 
falling  due  six  months  after  date,  the  one 
falling  due  three  months  after  date  calling 
for  $111.26,  and  the  other  $111.25,  each  bear- 
ing S  per  cent  Interest  and  which  notes 
were  so  executed  as  evidence  of  the  balance 
remaining  unpaid  of  said  premium  due  and 
payable  on  September  30,  1893.  And  tbe 
defendant  avers  that  It  Is  expressly  stipu- 
lated and  agreed  in  each  of  said  notes  that, 
If  the  same  be  not  paid  at  maturity,  Bald 
policy,  Including  all  condlUous  therein  for 
surrender  or  continuance  as  a  paid-up  or 
term  ];>olIcy,  should,  without  notice  to  any 
party  or  parties  Interested  therein,  be  null 
and  void;  that  the  note  due  three  months 
after  date  became  due  and  payable  on 
March  7,  1804,  and  the  other  one  became  due 
and  payable  on  June  7,  1894,  and  that  nei- 
ther of  said  notes  were  paid  at  maturity, 
and  have  not  been  paid;  that  each  of  said 
notes  matured  and  became  due  and  payable 
long  before  the  death  of  said  John  F.  Forbes, 
the  assured  named  In  the  policy.  The  third 
paragraph  alleges  the  same  facts,  and,  In  ad- 
dition, sets  forth  the  conditions  in  the  policy 
already  quoted  above.  The  additional  alle- 
gation is  made  that  tbe  notes  mentioned 
were  given  for  tbe  balance  of  the  first  pre- 
mium. 

There  Is  much  contention  as  to  whether 
the  giving  of  the  notes  was  a  waiver  of  the 
condition,  but  we  need  not  and  do  not  de- 
cide that  question.  If  the  other  facts  stated 
constitute  a  sufficient  defense  to  the  action. 
The  other  facts  stated  are,  as  before  ob- 
served, the  same  as  those  alleged  In  the  sec- 
ond paragraph.  And  those  facts  show  that 
both  premium  notes  matured  before  and  re- 
mained unpaid  at  the  time  the  assured  died. 
This  made  the  policy  void  according  to  Its 
own  terms.  Appellants'  learned  counsel  con- 
tend that  the  tltie  to  the  policy  vested  In 
appellants  as  the  beneficiaries  named  there- 
in at  the  time  of  Its  Issue,  and  cite  authority 
to  the  effect  that  such  Interest  could  not  be 
devested  by  any  act  of  the  assured  without 
the  assent  of  the  beneficiaries.  Those  au- 
thorities have  no  application,  because  those 
were  cases  where  tiie  assured  attempted  to 
assign  the  policy  without  the  knowledge  or 
consent  of  the  beneficiary,  the  same  having 
been  kept  alive  by  a  strict  compliance  with 
■the  terms  of  the  contract  of  Insurance.  But 
the  beneficiary  takes  his  Interest  In  the  con- 
tract of  Insurance  In  strict  accordance  with 
the  terms  of  such  contract  He  has  and 
holds  such  interest  and  rights  as  the  con- 
tract gives  him,  and  no  more.  While  the 
assuied  cannot  diminish  or  destroy  those 
rights  by  any  act  of  his  without  the  consent 
of  the  beneficiary,  neither  can  he  diminish 
the  rights  nor  enlai^e  the  obligations  of  the 
Insurer,  without  Its  consent  by  any  act  on 
bis  part  or  by  any  failure  to  act  In  short 
both  parties  to  the  contract  have  a  right  to 
Insist  on  a  strict  compliance  with  Its  terms 
unless  waived.    Klein  t.  Insurance  Co.,  101 
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V.  S.  88;  Wheeler  T.  Insurance  Co.,  82  N.  T. 
543;  Fenn  7.  Insurance  Co.  (La.)  19  Bonth. 
623.  Oae  of  the  terms  of  the  contract  is  that 
all  premiums  or  notes  glren  the  company 
for  premiums  must  be  paid  on  or  before  the 
days  upon  which  they  become  due,  or  the 
policy  shall  not  be  binding  or  valid.  The 
answer  shows,  and  the  demurrer  admits, 
that  that  conUngency  happened  before  the 
death  of  the  assured.  Therefore  both  an- 
swers show  that  the  policy,  by  Its  own 
terms,  had  been  rendered  null  and  void  by 
the  neglect  to  pay  the  premium  notes  at  ma- 
turity. Hence  the  court  did  not  err  In  over^ 
rnling  the  demurrer  to  the  answers. 

The  second  paragraph  of  the  reply  admits 
that  the  first  premium  was  due  on  Septem- 
ber SO.  1893,  and  that  the  whole  of  the  same 
was  not  then  paid  In  cash,  but  avers  that 
on  said  date  Forbes,  the  assured,  paid  to  the 
company  f  10  on  said  premium,  and  executed 
hiB  two  promissory  notes  for  the  remainder 
of  the  premium,  which  were  accepted  by 
the  defendant  aa  payment  of  said  premium; 
and  that  the  conditions  of  said  policy  requir- 
ing the  first  premium  to  be  paid  In  cash  on 
the  delivery  of  the  policy  was  thereby 
waived  by  said  company;  that  said  notes 
became  due  on  December  7,  1893,  and  wwe 
not  paid  by  said  Forbes;  bat  by  the  con- 
sent of  saUl  company  said  notea  were  on 
said  day  rraewed  by  said  John  F.  Forbes 
executing  to  defendant  his  two  certain  re- 
newal notes,  which  were  accepted  by  said 
company  as  payment  of  said  first  notes  giv- 
en. Said  notes  read  aa  ftdlows:  "111.26. 
Hunttngton,  W.  Va^  Dec.  Tth,  189S.  Three 
months  after  date,  toe  value  received,  we 
Jointly  and  severaUy  promise  to  pay  to  the 
order  of  the  Union  Central  life  Insurance 
Company  one  hundred  and  eleven  *Vioo  dol- 
lars, without  discount  or  defalcation,  at  Na^ 
tional  Bank  of  Huntington,  being  the  pre- 
mium on  policy  No.  109,696  In  said  company, 
bearing  date  Sept  26th.  1898.  Said  policy, 
Including  all  conditions  therein  for  surren- 
der or  continuance  as  a  paid-up  term  policy, 
shall,  without  notice  to  any  party  or  parties 
Interested  Uierein,  be  null  and  void  on  the 
failure  to  i>ay  this  note  at  maturity,  with 
Interest  at  eight  per  cent  per  annum,  pay- 
able annually.  In  case  this  note  la  not  paid 
at  matnri^,  the  fnll  amount  of  premium 
■hall  be  considered  earned  as  premium  dur- 
ing Its  currency,  and  the  note  payable  with- 
out reviving  the  policy,  or  any  of  Its  provi- 
sions,"—signed  by  the  makers.  The  other 
note  reads  exacfly  the  same,  except  that  It 
is  made*  payable  six  months  after  date. 
There  Is  much  contention  by  counsel  to  the 
effect  that,  the  notea  being  payable  In  bank, 
and  commercial  paper,  their  acceptance  as 
payment  was  a  payment  of  the  first  pre- 
mium, and  hence  there  could  be  no  for- 
feiture or  avoidance  of  Ihe  policy  for  non- 
payment of  tiiese  notes.  These  notes  are 
alleged  to  be  renewals  of  the  first  ones  given 
and  accepted  as  payment  of  the  premium. 


Therefore  we  have  a  right  to  assume  that 
the  first  ones  read  just  as  these  do.  There- 
fore we  need  not  and  do  not  decide  whether 
the  allegations  of  the  reply,  aside  from  the 
notes  themselves,  are  sufficient  to  show  that 
the  acceptance  of  the  notes  aa  payment  con- 
stitutes a  valid  payment  of  the  premium. 
It  is  sufficient  to  say  that  the  notes  them- 
selves conclusively  contradict  the  averments 
of  the  reply  aa  to  the  payment  of  the  pre> 
mlum  by  the  acceptance  of  the  notes.  The 
notes  state  that  the  amount  therein  prom- 
ised to  be  paid  is  the  premium  on  the  policy 
in  suit  That  cannot  be  true  if  the  premium 
Is  paid.  Nor  is  the  allegation  true  that 
avers  that  these  notes  were  given  in  pay- 
ment of  the  first  ones  ez  ecu  ted,  because  the 
notes  conclusively  contradict  it  The  notea 
state,  over  the  signature  of  the  assured  and 
one  of  the  appellants,  that  they  are  given  for 
the  premium  of  the  policy  in  suit  That 
conclusively  contradicts  the  allegation  that 
the  first  notes  paid  the  premium.  This  is 
so  iMcause  these  notes  could  not  be  given  for 
the  premium  If  it  bad  theretofore  been  paid. 
And  then  comes  the  further  stipulation  In 
the  note  that  the  policy  Is  to  be  null  and 
void  on  the  failure  to  pay  the  note  at  mai> 
tnrlty,  thus  showing  conclusively  that  tbe 
premium  is  not  p^ld  until  these  notes  are 
paid.  That  being  tme^  the  re^  did  not 
state  facts  suffldent  to  avoid  the  answer. 

The  third  paragraph  of  the  reply  Is  snb- 
Btantlally  the  same  as  the  second,  and  hence 
neither  paragraph  states  facts  sufficient  to 
avoid  the  answer.  The  trial  court  did  not 
wr  In  sustaining  the  demurrer  to  ewdi 
said  replies.   The  Judgmttit  Is  affirmed. 


(151  Ind.  isi 
HEUDT  et  al.  v.  BBOWN  et  aL 

(Supreme  Court  of  Indiana.   March  10,  1888.) 

JnaiSDionoir  ov  Afpii-utb  Codbt— Waivsb  or 
OaiBCTiONs. 

1.  Under  Acts  1893,  p.  29,  oooferring  Jurisdic- 
tion on  the  appellate  court,  that  court  has  no 
jurifdictlon  over  proceedings  for  partition. 

2.  Want  of  jarlsdlction  of  the  appellate  court 
over  partition  proceedings  pertains  to  the  sub- 
ject-matter, and  is  not,  therefore,  waived 
failure  to  urge  the  objection  in  that  court 

Petition  for  rehearing.  Overruled. 
For  former  opinion,  see  4B  N.  B.  SOIL 

HACKNBY,  a  J.  The  petition  for  &  i»- 
hearing  denies  the  Jurisdiction  of  this  court 
The  appellate  court  has  only  such  Jurisdic- 
tion aa  Is  expressly  conferred  upon  It 
Branson  v.  Studabaker,  183  Ind.  147.  38  N. 
E.  9&  Partition  Is  not  within  the  Jurisdic- 
tion conferred  by  the  statute  upon  the  ap- 
pellate court  Acts  1893,  p.  29.  We  do  not 
regard  the  queatlon  of  Juriadiction  as  waived 
by  a  failure  to  present  it  wUle  the  appeal 
was  pending  In  the  appellate  court  and  be- 
fore Its  transfer  to  this  court  Jurisdiction 
over  the  subject-matter  Is  not  waived,  aa  It 
Is,  frequently,  over  the  person.  Upon  a  re- 
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examlnaUon  of  the  record,  we  are  confirmed 
In  our  conclusion  that  the  question  originally 
considered  and  pused  upon  was  presented 
by  the  record,  and  was  correctly  decided. 
The  petition  Is  oTermled. 


THmiE  T.  ZUMPB. ' 

(Supreme  Oourt  of  Indiana.    June  28,  1898.) 

Wilu—Bbqcbsts— Trusts  foh  BsimiT  or 
Leoatbb— Validitt. 
Testatrix  beqneathed  all  the  residue  ot  her 
property  to  her  children,  and  provided  that  the 
Bhare  thn>ehy  beqneathed  to  a  certain  daughter 
should  be  sabject  to  the  proTisicuiB  coDtained 
in  item  10  of  the  will.  Item  10  appointed  a 
son  as  trustee  for  such  dt^ughter,  and  direct- 
ed that  he  take  charge  of  the  property  bequeath- 
ed to  her,  and  pay  to  her  annually  the  net  in-' 
come  derived,  and  on  her  death  turn  over  the 
property  to  her  children.  Item  12  provided  for 
the  appointment  by  the  probate  conrt  ot  a  trus- 
tee to  take  the  place  of  the  son,  in  case  of  his 
death.  Beld^  that  (without  decidins  whether 
the  provision  for  the  children  of  the  daughter 
was  valid,  but  following  the  intent  of  the  tes- 
tatrix) there  was  a  compl^te  gift  In  fee  to  the 
daughter,  under  a  trast  of  managonait  and 
control,  which  was  valid,  though  no  estate  was 
conferred  «i  the  trustee. 

i^)peal  from  drcnlt  court,  Tlppecasioe 
connty;  WUltom  C.  L.  Ta^or,  Judge. 

Action  by  Sophia  Znmpe  against  Jobh  Hen- 
ry nileme.  as  tmstee  under  the  will  of  SUaa- 
beth  U.  Thieme,  deceased,  to  hare  a  txnst 
In  tiie  will  declared  void.  From  a  iudg- 
ment  orarmllng  a  demurrer  to  the  com- 
plaint, defendant  appeals.  Berersed. 

John  M.  La  Bue  and  Orth  Bchm,  for  ap- 
pellant.   John  T.  McHugh,  for  appellee. 

HOWARD,  J.  By  Item  8  of  her  will,  Eliz- 
abeth M.  Thieme,  now  deceased,  devised  to 
the  children  of  her  daughter,  Sophia  Zumpe, 
the  appellee,  a  certain  farm,  on  which  the 
said  Sophia  and  her  husband  then  resided; 
the  devise  being  made  subject  to  a  life  es- 
tate In  said  land  in  favor  of  appellee.  Items 
4  and  10  of  the  wlU  read  as  follows:  "Item 
4.  I  give,  devise,  and  bequeath  to  my  chil- 
dren Charles  0.  Thieme,  Sophia  Zumpe,  John 
Henry  Thieme,  Frederick  Thieme,  and  my 
grandchildren  Edward  Thieme  and  John 
Thieme,  children  of  my  sou  William  Thieme, 
deceaseid,  all  the  remainder  of  the  real  and 
personal  property  of  which  I  may  die  seised 
or  possessed;  the  said  grandchildren  both  to- 
gether receiving  the  undivided  one-fifth  part 
thereof.  And,  in  case  my  said  son  Charles 
C.  Thieme  should  die  without  issue,  then  at 
his  death  one-third  of  the  amount  bequeathed 
to  him  hereby  shall  go  to  his  wife,  Frances, 
and  the  other  two-thirds  shall  be  divided 
among  my  other  children  and  grandchildren, 
sons  of  my  son  William,  as  in  this  Item  here- 
tofore provided.  And  the  share  bequeathed 
by  this  clause  to  my  daughter,  Sophia  Zumpe. 
Is  made  subject  to  the  provlBlous  contained 
in  item  ten  of  this  will."  "Item  10.  My  daugh- 
ter, Sophia  Zumpe,  is  afflicted  with  deafness, 
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and  Is  now  the  mother  of  nine  children;  and 
it  Is  for  these  reasons  that  I  have  favored 
her  and  her  children,  by  giving  them  the 
farm  they  now  reside  on,  over  and  above 
her  full  share  in  my  estate.  And,  that  she 
may  not  be  'taken  advantage  of  by  any  one, 
I  hereby  appoint  my  son  John  Henry  Thieme 
a  trustee  for  her,  and  direct  that  he  take 
charge  of  all  the  property,  real  and  personal, 
bequeathed  to  her  by  this  will,  except,  how- 
ever, the  said  farm,  and  that  he  pay  to  her 
annually  the  net  Income  or  profits  derived 
from  her  said  share,  and  that  upon  her  death 
he  turn  over  said  property  to  her  children, 
if  of  age,  or  to  their  legally  appointed  guard- 
ian. If  minors."  By  Item  12,  provision  is 
made  for  the  appointment,  by  the  court  hav- 
ing probate  Jurisdiction  in  Tippecanoe  coun- 
ty, of  a  trustee  to  take  the  place  of  John 
Henry  Thieme,  in  case  of  the  latter's  death. 
The  appellee  brought  this  action  to  have  de- 
clared void,  as  against  her,  the  trust  at- 
tempted to  be  set  up  In  the  foregoing  Items 
of  the  will  of  Elizabeth  M.  Thieme,  and  that 
she  be  declared  the  absolute  owner,  and  be 
given  Immediate  possession,  of  the  proper^ 
bequeathed  to  her  in  Item  4  of  the  will.  A 
demurrer  to  the  complaint  was  overruled, 
and  Judgment  given  in  faror  of  appellee. 
The  property  so  brought  In  controversy  con- 
sists of  certain  dividends  and  shares  of  stock 
In  a  brewery  company,  and  also  bank  stock, 
all  of  the  value  of  $30,000. 

The  contention  of  appellee  Is  that  this 
property  was  given  to  her  absolutely  by  Item 
4  of  her  mother's  will,  and  that  such  be- 
quest could  not  subsequently  be  cut  down 
or  United  by  the  trust  attempted  to  be  set 
up  In  item  10  of  the  wIU.  And  counsel  quote 
In  support  of  their  contention  from  Mulvane 
T.  Rude,  146  Ind.  476,  4Q  N.  B.  659,  that: 
"The  correct  test  of  the  effect  of  provisions 
apparently  at  variance  with  other  parts  of 
the  win  Is  whether  the  Intent  is  to  give  a 
smaller  estate  than  the  words  making  the 
gift,  standing  alone,  would  ImpcHrt,  or  only 
to  impose  restraints  upon  the  estate  giv^. 
The  former  is  lawful  and  effective,  because 
the  testator's  Intention  is  the  controlling  con- 
sideration in  the  construction  of  the  will. 
The  latter  Is  rarely.  If  ever,  effective,  for  the 
reason  that  even  a  clear  intention  of  the 
testator  cannot  be  permitted  to  contravene 
the  settled  rules  of  law,  by  depriving  any 
estate  of  any  of  its  essential  legal  at- 
tributes." See,  also,  Rusk  v.  Zuck,  147  Ind. 
38S,  45  N.  E.  301,  and  46  N.  E.  674.  Appel- 
lant's contention,  on  the  contrary,  is  that 
the  bequest  to  appellee  was.  In  the  begin- 
ning, not  absolute,  but  conditional;  that  by 
the  concluding  clause  of  item  4  the  bequest 
to  her  was  made  subject  to  the  trust  de- 
clared iu  Item  10;  the  reasoning  being  that 
said  concluding  clause  of  Item  4,  by  express 
reference,  has.  In  effect,  incorporated  Item 
10  with  Item  4,  so  that  both  items  must  be 
read  as  one,  thus  showing  to  a  demonstra- 
tion the  Intent  of  the  testatrix  to  be  that  her 
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daughter  should  have  ber  share  of  the  es- 
tate onl7  conditionally,  and  subject  to  the 
trust  in  favor  of  her  brother.  Accepting  as 
ourect  the  view  that  Items  4  and  10  of  the 
wlU  must  be  read  togetber.  and  reading  con- 
secntiTely  bo  much  of  these  Items  as  relates 
to  appellee,  the  gift  to  her  would  be  «q)res8- 
«d  thus:  "I  glTe,  devise,  and  bequeath  to 
my  daughter,  Sophia  Zumpe,  the  undivided 
one-fifth  of  the  remainder  of  my  estate;  sub- 
ject, however,  to  tbe  provisions  following, 
to  wit:  I  appoint  my  son  John  Henry 
Thieme  trustee  for  my  said  daughter,  and 
direct  him  to  take  charge  of  her  said  share 
of  my  estate  and  to  her  annually  the 
net  Income  or  profits  thereof,  and  upon  her 
death  to  turn  over  said  property  to  her  chil- 
dren." The  general  purpose  of  tbe  testatrix 
seems  clear  enough.  By  Item  3  of  her  will 
she  had  given  to  h»  daughter's  children  a 
farm,  subject  to  a  life  estate  In  favor  of  the 
daught^  herself.  By  Items  4  and  10  she 
gave  to  her  daughter  an  undivided  one<flfth 
of  the  r^alnder  of  her  estate,  subject  to  a 
trust  In  John  Henry  Thieme  to  take  charge 
of  the  property,  and  manage  It,  for  the  use 
and  benefit  of  the  daughter,  and  on  the 
daughter's  death  to  turn  tbe  property  over 
to  ber  children.  By  Item  12,  finally,  pro- 
vision is  made  for  continuing  the  trust  in 
case  of  the  death  of  John  Henry  Thieme. 
Tbe  meaning  of  Items  4  and  10,  taken  to- 
fietbw,  being  thus  clear,  the  only  question 
is  whether  the  disposition  so  made  of  the 
property  was  a  lawful  one.  A  court.  In  con- 
struing a  will,  is  bound  to  give  effect  to 
every  part  of  the  will,  without  change  or  re- 
jection, provided  an  effect  can  be  given  to  it 
not  inconsistent  with  the  general  effect  of 
the  whole  will  taken  together.  Tbe  pre- 
dominant Idea  of  tbe  testator's  mind,  If  ap- 
parent, is  heeded,  as  against  all  doubtful  and 
ooofllctlng  provisions  which  might  of  them- 
selves defeat  it  The  struggle  In  all  such 
<-ases  Is  to  accomplish  the  real  objects  of  the 
testator,  so  far  as  they  can  be  accomplished 
consistently  with  the  principles  of  law. 
Schooler.  WiUs,  H  407,  473,  470.  It  Is  true, 
as  observed  by  the  same  author  (Id.  S  478), 
that  a  clear  gift  or  devise  In  one  part  of  a 
will  may  not  be  cut  down  or  out  by  indefi- 
nite, doubtful,  or  ambiguous  expressions  In 
anotiier  part,  or  upon  any  conjecture;  but 
the  intention  to  cut  down  or  out,  or  the  In- 
consistent provision,  must  be  Indicated  with 
at  least  reasonable  certainty.  Condltlms 
and  provisions  in  wills  are  of  endless  variety, 
depending  upon  tbe  diversity  of  relations  of 
tbe  testator  to  devisees  and  legatees  and  up- 
on the  nature  of  tbe  property  to  be  disposed 
of.  No  precise  form  of  words  is  necessary 
In  order  to  create  such  conditions,  but  when- 
ever It  clearly  appears  that  It  was  the  tes- 
tator's intent  to  make  a  condition,  and  the 
<-oDdltIon  is  a  lawful  one,  that  Intent  should 
be  carried  into  effect  Llndsey  v.  Llndsey, 
15  Ind.  552,  and  other  authorities  cited  in 
20  Am.  &  Eng.  Enc.  Law,  471.   It  Is  tbe  In- 


tent, when  discovwed,  that  wOl  govern;  and, 
wliere  condltlrais  show  no  intent  to  wotk 
a  forfeiture,  they  will  be  inteq>reted  ac- 
cordingly, and  will  often  be  regarded  as  cre- 
ating a  mere  tmst  in.  or  charge  upon,  the 
estate,  and  be  enforced  as  such.  Woodward 
V.  Walling,  81  Iowa,  683,  and  aathcHities 
there  cited;  Theob.  WtUs  (4th  Ed.)  460.  So, 
too,  if  an  Intent  Is  shown  to  make  a  devise 
or  l>equeBt  subject  to  a  provision  that  the 
property  be  held  by  another  in  trust  for  the 
beneficiary,  such  Intent  will  prevail.  And 
it  is  not  always  necessary,  in  case  of  such 
a  trust,  that  there  be  any  estate  conferred 
upon  the  trustee.  The  fee  simple  may  be  In 
the  beneficiary,  and  a  tmst  of  management 
and  control,  not  unlike  a  simple  guardian- 
ship, be  given  to  the  trustee  (Post  v.  Hover, 
33  N.  Y.  693),  although  a  condition  showii^ 
a  naked  trust— one  without  power  of  control 
over  the  property— will  be  treated  as  of  no 
effect  (Allen  v.  Graft,  109  Ind.  476.  9  N.  E. 
019;  Btroup  v.  Stroup,  140  Ind.  179,  89  N. 
E.  864).  It  f<mows  that  If  an  intent  be  dis- 
covered in  a  will,  subjecting  the  use  of  or 
Interest  in  property  to  reasonable  and  lawful 
provisicms,  it  will  be  the  duty  of  the  court 
to  carry  such  Intent  Into  effect  Tbe  right 
of  an  owner  to  dispose  of  bis  property  In 
such  manner  as  to  him  may  seem  best  sub- 
ject to  statutory  enactments,  If  any,  and  to 
Ae  rules  of  law,  mutt  always  be  maintained 
and  enforced. 

Appellee's  contention  seems  to  be  tb&t  an 
absolute  Interest  In  and  tltie  to  the  property 
ben  bi  ctmtroversy  was  given  to  ber  by  the 
first  part  of  item  4  of  her  mother's  will,  and 
hence  that  the  concluding  clause  of  that 
item,  together  with  the  whole  of  item  10, 
seeking  to  place  such  property  In  cliarge  of 
a  trustee,  must  be  rejected,  as  repugnant  to 
Uie  absolute  Interest  and  title  given  to  ber. 
Appellant's  contention,  on  the  contrary,  is 
that,  taking  the  whole  will  together,  It  ap* 
pears  that  only  a  life  estate  In  the  property 
was  given  to  appeUee,  with  remainder  to 
her  children;  the  property  being  In  (diarge 
of  a  trustee  durb^  the  life  of  appellee.  We 
do  not  think  that  either  of  these  contentions 
can  be  sustained.  Tbe  share  of  appellee  is 
as  fully  given  to  her  as  Is  tbe  share  of  any 
of  the  other  children  ot  the  testatrix,  save 
only  that  her  share  Is  put  in  charge  ot  a 
trustee.  There  .Is,  however,  no  estate  given 
to  tbe  trustee,  and  tbe  fact  that  thwe  Is 
SQCb  a  tmst  does  not  affect  her  title.  Tbe 
provision  for  turning  over  such  share  to  her 
children  on  her  death  does,  indeed,  seem  to 
be  repugnant  to  such  complete  gift  to  app^- 
lee.  We  may  concede,  without  deciding, 
that  this  provision  cannot  stand,  and  that 
the  property,  on  her  death,  would  therefore 
fall  to  ber  heirs,  whether  her  children  or 
others.  There  la  no  provision  for  a  life  es- 
tate as  to  this  property.  Tbe  gift  is  to  ap- 
pellee, as  fuUy  as  If  made  to  a  minor  under 
guardianship.  The  guardian.  ln,snch  a  case, 
would  have  full  charge  of  the  proper^,  but 


Digitized  by  Google 


88 


n  NOBTHBASTEBN  BEPOBTBR. 


on  the  death  of  ttie  minor  the  property 
would  go  to  its  heirs.  Mnch  aeems  to  be 
made  bj  counsel  for  appellee  of  the  fact  that 
no  estate  was  given  to  the  trustee.  It  Is 
evident,  howeTer,  that  a  trust  may  be  affixed 
to  property  without  giving  to  the  trustee  any 
estate  therein.  There  Is  a  difference  be- 
tween a  gift  upon  trust  and  a  gift  subject  to 
a  trust  In  a  gift  upon  tms^  the  donee 
takes  the  whole  property,  but  In  trust  only 
for  the  purposes  declared,  in  which  case,  If 
the  trust  falls,  the  property  goes  to  the 
heirs.  In  a  gift  subject  to  a  tmst,  the  prop- 
erty goes  absolutely  to  the  donee,  subject 
only  to  the  trust  imposed;  and  In  such  case, 
If  the  trust  falls,  or  on  the  termination  of 
the  trust,  the  property  remains  with  the 
donee.  Theob.  WUls  (4th  Ed.)  401.  646.  And 
no  reason  appears  why  the  trust  may  not  be 
In  another  as  well  as  In  tiie  donee.  In  Hall 
T.  Palmer,  87  Va.  »S4.  12  8.  B.  618»  by  one 
clause  of  his  will  a  testator  gave  to  his  five 
dai^hters  two-thirds  of  his  estate,  to  be  di- 
vided equally  among  them,  and  by  another 
danse  provided  that  the  interests  of  two  of 
the  danghters  dionld  be  bdd  In  tnist  during 
life  by  the  executor  for  their  sole  use  and 
benefit,  and  at  their  death  **tbe  balance,  It 
any,  to  fhetr  chUdren."  It  was  held  that 
the  two  daughters  took  an  abeolnte  estate, 
and  hence  that  fbe  gift  over  of  "the  bal- 
ance, if  any,  to  their  children,"  being  repng- 
nant  to  the  absolute  estate  first  given,  was 
void.  No  objection  Is  shown  to  have  been 
raised  at  to  the  trnst  In  the  ctzecntor.  The 
case  Is  mach  like  the  ono  at  bar.  In  Post 
V.  Hover,  supra,  a  testator  gave  certain  es- 
tate to  his  tiiree  grandchildrai,  who  were 
minors,  to  have  and  to  bold,  share  and  share 
alike,  but  subject  to  cmditlons  named.  The 
grandchildren  were  not  to  take  the  estate 
untn  they  severally  arrived  at  the  age  of  21 
years.  It  was  further  provided  "that,  dur- 
ing the  minority  of  the  said  tbree  grand- 
children, my  son  John  Hover  shall  take 
charge  of,  and  have  the  management  of,  that 
port  of  my  real  estate  Immediately  after  my 
decease,  and  out  of  the  avails  of  sold  estate 
my  said  eon  John  shall  support  my  said 
grandchildren  and  their  mother.  Mary." 
John  Hover  was  also  appointed,  by  the  will, 
guardian  of  the  grandchildren.  The  trial 
court  held  that  the  irtil  attempted  to  vest 
the  estate  in  the  trustee  during  the  minorl^ 
of  the  grandchildren,  which  provision  was 
void,  OS  violating  the  mle  against  perpetui- 
ties,—the  attempted  trust  being  dorlng  mi- 
nority, and  not  for  lives  In  being,— and  found 
the  devise  to  the  grandchildren  valid  and 
effectnaL  The  court  of  appeals  disagreed 
with  the  theory  and  reasoning  of  the  trial 
court  "That"  said  Denlo.  C.  J.,  speaking 
for  the  court  of  appeals,  "supposes  the  tes- 
tator's intention  to  have  been  to  withhold 
the  legal  estate  from  these  devisees  until 
they  should  all  have  arrived  at  the  age  of 
21  years,  and  in  the  meantime  to  vest  the 
title  In  the  trustee.   The  change  wrought  in 


the  will  by  the  apt^Icatlon  of  this  theory 
would  be  to  anticipate  the  gift  to  the  grand- 
children by  the  whole  period  of  their  mlnorl* 
ties,  to  transform  a  devise  which  was  in- 
tended to  be  distant  and  contingent  into  one 
which  will  be  immediate  and  direct,  and  to 
subvert  the  power  of  management  during 
the  nonage  of  the  children,  which  was  care- 
fully provided  for  by  the  testator.  The 
cases  referred  to  in  the  opinions  do  not  go 
the  length  of  authorizing  so  great  a  depart- 
ure from  the  provisions  of  a  will.  •  •  • 
The  will  should  therefore,  I  think,  be  con- 
strued as  conferring  a  trust  power  of  man- 
agement; the  estate  yestliv  In  the  mean- 
time In  the  grandchildrai,  nndw  the  express 
devise  to  than.  *  *  *  I  liave  ttierefore  at- 
tempted to  show  Uiat  there  was  no  estate, 
but  only  a  power  conferred  apon  John  Ho- 
Yer,  and  ttiat  the  gronddiildren  took  a  tee 
simple  conditional  nndor  tlie  formal  devise 
to  them."  This  case  Is  even  more  like  the 
case  at  bar  than  Is  the  Virginia  case,  previa 
onsly  dted.  In  the  New  York  case,  while 
the  trust  estate  attempted  to  be  set  np  was 
overttirown,  yet  ttie  trust  to  control  and 
manage  the  estate  was  maintained.  In  the 
cose  at  bar  the  gift  to  svp^lee  was  com- 
plete in  every  respect,  enzfept  ttiat  It  was 
made  subject  to  a  trust  at  management  for 
tiie  benefit  of  the  doneew  Sorely  the  testa- 
trix  might  do  this  if  the  donee  wen  a  minor, 
or  otherwise  Incompetent  to  manage  her 
property.  Fn»n  the  will  beton  us  It  Is 
plain,  from  several  inovlslons,  13iat  the  tea- 
tatrtx  did  not  think  her  daughter  competent 
to  have  chai^  of  ber  property.  Whether 
0ie  testatrix  was  mistaken  in  tbis,  con  make 
no  dlfTerence.  She  hod  the  right  to  dispose 
of  her  property  subject  to  snch  a  tmst,  and 
she  must  be  permitted  to  do  so.  The  cases 
of  Fowler  v.  Dutame,  143  Ind.  249;  42  N.  B. 
628,  Mandlebanm  v.  McDonell,  20  Ulch.  78, 
Jones  Tbreth<T  COk  (111.)  49  N.  BL  TOO.  and 
ofliera,  relied  nptm  to  idww  tiiat  an  estate 
devised  In  tee  simple  cannot  be  eat  down 
afterwords  by  declaring  0iat  the  devisee 
shall  not  have  power  to  alienate  or  Incumber 
the  estate  for  a  given  time,  can  have  no 
application  herb  Hen  the  slmide  qnestloa 
Is  wheOier  a  beqnest  or  devise  can  be  mode 
subject  to  a  trast  for  the  benefit  of  the 
donee.  "We  thtat  It  can.  The  court  there- 
fon  em&  In  overmllng  ainiellantfs  demurrer 
to  Ihe  second  paragraph  of  appellee^  com- 
Idalnt   Jodgmmt  reversed. 


    on  ma.  «d 

CITT  OF  BVA!KSVILLB  V.  SBNUEN2I. 

(Supreme  Oonrt  of  Indians.    Jnne  29.  1898.) 

AppBAi^RBHSiaiiie-^filiTmoiPAL  CoKMnATioir^ 
UssntDcnoira  la  BrassT— Nonm— laoe- 
raMDSHT  Cosmucioas— inrBDonoKB, 

L  A  point  which  might  have  been  made  on 

the  original  hearing  will  not  be  considered  on 
rebearisg  tor  the  nrst  time. 

2.  In  an  action  againnt  a  city  for  injaries  re- 
■oltiog  from  the  negligent  piling  of  lumber  in  • 
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street,  an  i&stractioD  that  if,  at  the  time,  de- 
feodEDt  bad  a  contract  with  any  person  to 
furnish  it  with  Inmber  and  deliro*  same,  and 
■ach  person  did  actoaUr  deliver  and  pile  said 
lumber  in  the  street,  then  audi  act  was  not 
the  act  of  the  city,  and  the  cit^  is  not  liable 
for  negligence  of  snch  person  in  placing  the 
same  in  the  street,  nniess  it  had  notice  thereof, 
conrectly  states  the  law;  and  the  word  "deliver," 
as  naed,  being  synonymons  with  "place,"  does 
not  involve  acceptance,  and  therefore  notice, 
by  the  city. 

3.  Where  there  was  some  evidence  of  a  pnr- 
ehase  by  the  city  of  Inmber  from  one  who 
hauled  it  to  the  city,  the  exdnsion  of  oral  evi- 
dence of  a  contract  for  such  Inmber  because  the 
contract  was  In  writing  did  not  leave  the  case 
to  stand  as  without  proof  as  to  whether  aach 
lumber  was  piled  in  the  street  by  a  servant  of  the 
city,  or  by  an  independent  contractor;  and 
therefore  a  refusal  to  charge  that  the  negligence 
■of  an  ind^tendent  contractor,  waa  not  charge- 
able to  the  city  waa  error. 

On  petltlOTi  for  rehearing.  Overruled. 
For  former  opinion,  oee  47  N.  BL  634. 

McCABE,  J.  A  very  earnest  petition  for  a 
rehearing,  supported  by  a  very  elaborate 
brief,  Is  presented  In  this  case. 

The  first  fault  found  with  the  original 
opinion  IB  that  we  stated  therein  that  the 
venue  was  changed  from  Vanderbnrg  to 
Warrick  county  before  the  first  trial.  We 
hasten  to  cheerfully  correct  the  error,  tf  er^ 
ror  it  Is,  by  saying  that  the  statement  of  ap- 
pellee's counsel  is  probably  correct,  to  the 
effect  that  the  first  trial  took  place  In  the 
superior  court  of  Vanderbnrg  county,  result- 
ing in  a  Judgment  in  favor  of  the  defendant. 
After  the  reversal  of  this  Judgment  the 
<au8e  was  remanded  to  the  trial  court,  and 
the  venne  was  then  changed  to  the  War* 
rick  circuit  court  If  we  were  "In  error" 
in  this  statement,  as  counsel  says  we  were, 
we  were  excusable,  because  the  record  shows 
'that  the  first  trial  that  It  gives  any  account 
■of  took  place  In  the  Warrick  circuit  court 
We  certainly  ought  not  to  be  criticised  for 
strictly  following  the  record,  especially  In 
the  absence  of  any  information  from  the 
learned  counsel  that  It  does  not  speak  the 
truth.  Nor  do  we  mean  to  Intimate  that  we 
could  accept  the  statement  of  counsel.  In 
conflict  with  the  record,  if  the  point  was  ma- 
terial. 

Appellee's  learned  counsel,  In  support  of 
the  petition  for  a  rehearing,  says  that:  "It 
is  not  our  purpose  to  controvert  any  of  .the 
rules  of  law  laid  down  by  this  court  In  Its 
decision  In  this  case.  We  believe,  upon  the 
other  hand,  that  the  law  Is  correctly  stated, 
and  we  have  at  no  time  contended  for  a  dif- 
ferent statement."  And  counsel  proceeds  to 
favor  us  with  24  printed  pages  of  a  brief  in 
support  of  appellee's  petition  for  a  rehear- 
ing. And,  In  the  very  next  statement  in  his 
brief,  counsel,  as  to  instructions  7  and  12, 
for  the  refusal  of  which  we  reversed  the 
judgment,  says  that  "both  instructions  7  and 
12  are  contrary  to  the  law."  This,  at  least 
seems  a  little  difficult  to  understand.  The 
(iriuclpal  defense  made  of  the  court's  re- 


fusal to  give  Instruction  12  Is  tiiat  It  was 
substantially  given  and  sufficiently  embraced 
In  Instruction  No.  15  given  by  the  court  to 
the  jury.  We  would  be  fully  justified  In 
refusing  to  consider  this  iioint  In  support 
of  appellee's  petition  for  a  rehearing,  be- 
cause no  such  defense  of  the  refusal  of  that 
Instruction  was  made  by  appellee's  connsel 
prior  to  the  petition  for  a  rehearing.  It  has 
often  been  decided  by  this  court  that  a  point 
made  for  the  first  time  on  a  petition  for  a 
rehearing  that  might  have  been  made  before 
la  not  entitled  to  notice.  The  correct  and 
orderly  administration  of  justice  requires 
such  a  rule.  Points  must  be  made  in  the 
briefs  filed  before  the  decision  of  the  cause. 
If  they  are  to  be  noticed  on  a  petition  for  a 
rehearing.  Glittering  generalities  will  not  do 
in  the  place  of  points.  But  in  this  case 
there  was  not  a  word  said,  prior  to  the  pe- 
tition for  a  rehearing,  about  instruction  15 
given  by  the  court  embracing  the  substance 
of  .the  proposition  couched  In  instruction  12 
refused  by  the  court,  as  a  justification  or  a 
defense  of  the  court's  refusal,  of  Instruction 
12.  The  correct  administration  of  justice 
does  not  require  this  court  to  search  a  vol- 
uminous record  to  discover  some  matter 
which  might  tend  to  establish  that  an  er- 
roneous refusal  of  an  Instruction  was  ren- 
dered harmless,  when  the  party  to  be  bene- 
fited by  such  discovery  Is  represented  In  this 
court  by  able  counsel,  with  a  voluminous 
brief,  wherein  no  effort  Is  made  to  point  out 
such  matter,  or  mention  the  same.  Under 
such  circumstances,  this  court  is  Justified  in 
presuming  that  no  sucb  matter  exists.  How- 
ever, we  are  inclined  to  think  that  the  court's 
refusal  of  said  Instruction  12  was  justified 
on  the  ground  that  the  same  was  substan- 
tially given  in  the  fifteenth  instruction.  But 
there  is  no  way  of  justifying  the  refusal  of 
the  seventh  Instruction,  except  that  it  Is  not 
the  law  as  applied  to  the  evidence.  Appel- 
lee's counsel  has  attempted  to  Justify  the 
refusal  of  that  Instruction,  both  on  the 
ground  that  it  does  not  express  the  law,  and 
that  it  was  not  applicable  to  the  evidence, 
and  that  the  evidence  was  not  sufficient  to 
establish  the  fact  upon  which  It  Is  based. 
We  quote  the  Instruction  again:  "If,  at  the 
time  of  the  Injuria  complained  of,  the  de- 
fendant had  a  contract  with  any  p^son  to 
furnish  It  with  lumber,  by  the  year,  or  other- 
wise, and  to  deliver  the  same  to  the  city, 
and  such  person  did  In  fact  under  such  con- 
tract deliver  said  lumber,  and  pile  the  same 
in  the  street  then  the  act  of  such  persons  In 
delivering  and  piling  the  same  was  not  the 
act  of  the  city,  and  the  city  would  not  be 
liable  for  any  negligence  of  such  person  in 
placing  the  same  in  the  street  nnless  it  had 
notice  thereof,  either  express  or  Implied." 
Great  stress  Is  put  upon  the  word  "deliver," 
as  used  In  this  Instruction.  It  is  contended 
that  there  could  be  no  such  thing  as  a  delivery 
of  the  lumber,  without  an  acceptance  there- 
of by  the  city,  and  many  definitions  of  the 
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word  "dellTer^  In  cases  of  contracts  for  de- 
livery of  goods  or  things  are  dted.  Many 
of  them  are  to  tbe  effect  that  a  delivery  Im- 
plies an  acceptance,  and  hence  an  act  of  the 
will,  and  bence  knowledge  on  the  part  of  the 
party  to  whom  delivery  Is  made.  There  are 
many  definitions  to  the  word  "deliver." 
What  partlcolar  meaning  among  Its  many 
definitions  Is  to  be  assigned  to  the  word  de- 
pends on  the  connection  In  which  It  iB  used. 
The  fonrth  definition  given  to  It  by  Webster 
Is:  "To  give  forth  In  action  or  exercise;  to 
discharge;  as  to  deliver  a  broadside  or  a 
ball."  That  Is  the  same  meaning  the  word 
has  In  the  sentence,  'To  deliver  the  opin- 
ion." "To  deliver  an  address."  The  word 
nsed  in  such  a  connection  does  not  Imply  an 
act  of  the  will  on  the  part  of  some  one  else, 
nor  an  acceptance  of  anything.  Such  was 
the  sense  In  which  It  was  evidently  used  In 
Instruction  7,  as  clearly  Indicated  in  the 
sentence  reading:  "And  the  city  would  not 
be  liable  for  any  negligence  of  such  person 
in  pladng  the  same  In  the  street,  unless  it 
had  notice  thereof,  either  express  or  Implied.*' 
If  the  court  meant,  by  the  word  "deliver," 
In  the  previous  part  of  the  Instruction,  to 
Imply  an  acceptance  by  the  city,  then  there 
would  have  been  no  sense  and  no  meaning  in 
the  words  "unless  it  had  notice  thereof,  ex- 
press or  Implied."  This  Is  so  because  the 
city  could  not  accept  the  lumber  in  a  pile  on 
the  street  without  notice  that  it  was  there. 
The  word  "deliver,"  In  the  Instruction,  evi- 
dently was  Intended  to  mean  the  same  that 
the  word  **placlng,"  in  the  sentence  above 
quoted  from  the  Instmction,  was  Intended 
to  mean.  Appellee's  counsel  does  not  ques- 
tion the  plain  meaning  of  these  words,  "and 
the  city  would  not  be  liable  for  any  negli- 
gence of  such  person  in  placing  the  same  in 
the  street,  unless  It  had  notice  thereof,  ei- 
ther express  or  Implied,"  nor  that  they  ex- 
press the  law  by  themselves  correctly;  but 
the  contention  Is  that  the  use  of  the  word 
"deliver,"  In  the  previous  part  of  the  In- 
struction, changes  the  meaning  of  these 
words.  But  we  have  shown  that  one  of  the 
meanings  of  the  word  "deliver"  Is  synony- 
mous with  the  sense  In  which  the  word 
"place"  was  used  In  the  Instruction.  But 
we  need  not  descend  Into  a  technical  d^nl- 
tion  of  every  word  in  the  Instruction.  The 
meaning  of  the  whole  could  not  be  misunder- 
stood by  the  Jury  or  any  one  else.  It  told 
them,  in  substance,  that  If  the  persons  from 
whom  the  city  purchased  the  lumber  In 
question  piled  it  In  the  street  without  notice 
to  the  city,  express  or  Implied,  that  It  was 
so  piled,  the  act  of  placing  the  lumber  in 
the  street  was  not  the  act  of  the  city,  and  It 
was  not  liable  therefor.  Other  Instructions 
given  by  the  court  properly  directed  the 
Jury  as  to  when  the  city  wonld  become  li- 
able If  such  lumber  pile,  so  wrongfully 
placed  In  the  street  without  notice  to  It, 
was  left  there  an  noreasonable  length  of 
time.    Id  addition  to  the  cases  cited  In  the 


original  opinion  holding  that  the  instmcttoD 

correctly  expressed  the  law,  we  note  a  case 
cited  by  appellee's  counsel  In  support  of  the 
petition  for  a  rehearing,  namely  Railway  Co. 
V.  Farver,  111  Ind.  195.  12  N.  B.  296.  This 
case  directly  and  emphatically  upholds  the 
correctness  of  the  refused  instnicUon  7. 

It  Is  next  contended  that  because  It  turned 
out  on  the  trial  that  fbt  contract  the  city  bad 
with  the  sawmill  men  for  the  purchase  of 
lumber  was  in  writing,  and  oral  evidence  of 
its  particular  terms  was  excluded  on  ob- 
jection by  appellee's  counsel,  therefore  we 
must  treat  the  case  as  If  there  had  been  n» 
proof  upon  the  subject  There  was  enough 
evidence  to  show  that  the  city  had  purchas- 
ed the  lumber,  and  that  It  was  hauled  by 
the  sawmill  men  to  the  dty.  At  least,  the 
evidence  was  sufficient  to  warrant  the  jury 
In  so  inferring.  This^  was  sufficient  to  show 
the  nature  of  the  transaction,  and  to  show 
that  the  relation  of  master  and  servant  did 
not  exist  between  the  city  and  the  sawmill 
men;  and  hence  the  city  would  not  be  liable 
for  their  negligence  In  piling  the  lumber  In 
the  street,  unless  It  had  notice,  express  or 
Implied,  of  such  negligent  act,  or  suffered  It 
to  remain  there  an  unreasonable  length  of 
time.  Railway  Co.  v.  Farver,  supra.  If 
there  was  anything  In  the  particular  terms 
of  the  contract  between  the  city  and  the 
sawmill  men  tending  to  establish  a  different 
relation,  or  tending  to  show  the  relation  of 
master  and  servant  between  the  city  and  the 
sawmill  men,  then  the  appellee's  counsel 
ought  to  have  introduced  such  evidence.  The 
evidence  that  was  introduced  was  sufficient, 
prima  facie,  to  warrant  the  Jury  in  drawing 
the  Inference  that  no  such  relation  as  mas- 
ter and  servant  existed  between  the  saw- 
mill men  and  the  city,  and  autborlzed  them 
to  infer  that  the  only  relation  existing  be- 
tween them  was  that  of  buyer  and  sdler; 
making  the  sawmill  men  independent  con- 
tractors with  the  city.  The  Jury  were  the 
Judges  of  the  evidence,  and  on  them  devolv- 
ed the  duty  of  determining  whether  the  evi- 
dence was  sufficient  to  establish  that  rela- 
tion; and  the  duty  devolved  on  the  court  of 
telling  them  what  the  law  was.  In  case  they 
concluded  that  the  evidence  did  establl^ 
that  relation.  The  nature  of  the  transaction, 
as  disclosed  by  the  evidence  already  alluded 
to,  ■  makes  a  much  stronger  case  than  Rail- 
way Co.  V.  Farver.  supra,  relied  on  by  aih 
pellee,  for  the  application  of  the  doctrine 
that,  in  case  of  the  relation  of  independent 
contractor,  there  is  no  liability  on  the  part 
of  one  of  the  contracting  parties  for  the 
negligent  acts  of  the  other  in  carrying  out 
the  contract,  where  It  does  not  necessarily 
create  a  nuisance.  The  facta  on  which  that 
decision  was  made  were  that  the  railway 
company  was  engaged  In  constructing  a  well 
or  reservoir  to  supply  a  water  staticm  on 
the  line  of  Its  road,  near  Auburn,  Ind.  Run- 
ning water  Interfered  with  the  work,  and  it 
became  necessary  to  cause  the  accumulat- 
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ing  water  to  be  pumped  out  of  tUe  way.  so 
as  to  prevent  It  from  running  into  the  well 
or  reservoir  w^lch  was  In  process  of  con- 
struction. The  construction  of  the  well, 
and  laying  pipes  thence  to  the  water  sta- 
tion, had  been  committed  to  the  charge  of  a 
Mr.  Kress,  an  employfi  of  the  railway,  who, 
with  a  force  of  men  under  his  control,  was 
engaged  In  providing  means  to  snpply  the 
station  with  water.  Williams,  who  resided 
In  or  near  Auburn,  was  the  owner  of  a 
small,  portable  steam  engine,  which  he  was 
accustomed  to  employ  In  sawing  wood, 
threshing  grain,  pumping  wat^,  and  the 
like,  as  opportunity  offered.  He  contracted 
with  Kress,  for  a  stlpnlated  per  diem,  to 
furnish  and  operate  his  engine  In  pumping 
at  such  times  as  might  be  necessary  In  or- 
der to  keep  the  water  from  interfering  with 
the  work  which  the  latter  was  constructing. 
Williams  agreed  to  furnish  bis  engine,  and 
personally  superintend  the  running  of  It,  and 
to  provide  and  pay  for  such  assistance  as  he 
needed  In  keeping  the  water  from  obstruct- 
ing the  progress  of  the  work.  If  It  became 
necessary  that  he  should  run  the  engine  at 
night,  he  was  to  receive  extra  compensation. 
In  pursuance  of  the  agreement,  the  latter 
placed  his  engine  In  a  vacant  lot  some  six 
feet  or  more  outside  the  line  of  a  public 
highway,  which  Interaected  the  railway  com- 
pany's line  at  or  near  the  point  where  the 
reservoir  was  being  constructed.  So  far  as 
appears,  he  selected  the  location  of  the  en- 
gine, and  controlled  Its  operation,  as  the 
work,  he  engaged  to  do  required.  While  he 
was  ihus  engaged  iji  carrying  out  his  agree- 
ment, the  plalntifTs  horse,  la  passing  along 
the  adjacent  highway,  took  fright  at  the  en- 
gine, and  became  unmanageable.  The  plain- 
tiff was  thrown  from  the  carriage  and  In- 
jured. He  recovered  a  Jndgment  In  the 
trial  court,  and.  In  reversing  the  Judgment 
on  the  facts  above  stated,  Mitchell,  J.,  speak- 
ing for  the  court,  said:  "The  question  is 
whether,  under  the  circumstances,  the  rail- 
way company  Is  liable  for  the  n^llgence  of 
Williams;  assuming  that  he  was  negligent 
In  operating  his  engine  so  near  the  public 
highway.  The  rule  which  controls  in  cases 
of  this  class  has  become  well  established,  and 
has  more  than  once  been  recognized  and  ap- 
plied In  this  conrt  Byan  v.  Cniran.  64  Ind. 
346;  Sessengut  v.  Posey.  67  Jbid.  406;  City 
of  Loganqpcnrt  t.  Dick.  70  Ind.  ^  Uioder  this 
rule,  where  work,  which  does  not  necessarily 
create  a  noiaancet  but  la  In  Itself  harmless 
and  lawful  when  carefully  conducted,  la  let 
by  an  employer,  who  merely  prescribes  the 
end,  to  another,  who  uudertaku  to  accom- 
plish the  end  iffes(^bed  by  means  which  he 
is  to  employ  at  his  discretion,  the  latter  is. 
In  respect  to  the  means  employed,  the  mas- 
ter. If,  during  the  progress  of  the  work,  a 
third  person  sustains  injury  by  the  negligent 
use  of  the  meana  employed  and  controlled  by 


the  contractor,  the  employer  is  not  answer- 
able. The  Inquiry  in  such  case  Is,  did  the  re- 
lation of  master  and  servant  subsist  between 
the  person  for  whom  the  work  was  done,  and 
the  person  whose  negligence  occasioned  the 
injury?  •  •  •  The  work  contracted  to  be 
done  was  not  In  Itself  unlawful,  nor  was  It 
necessarily  a  nuisance  to  operate  a  portable 
steam  engine  In  a  careful  manner  in  close  ' 
proximity  to  a  public  highway.  Injury  could 
only  result  from  Its  negligent  use."  And  the 
Judgment  was  reversed  on  the  evidence  be- 
cause it  failed  to  show  that  the  relation  of 
master  and  servant  subsisted  between  the 
railway  and  Williams,  the  owner  and  opera- 
tor of  the  portable  steam  engine,  and  hence 
the  railway  was  not  liable  for  his  negligence. 
But  the  rule  there  laid  down  Is  much  more 
applicable  to  the  evidence  here,  because  It 
clearly  Indicates  that  the  only  relation  ex- 
isting between  the  city  and  the  sawmill 
men  was  that  of  buyer  and  seller,  and  not 
that  of  master  and  servant  And  there  being 
enough  evidence  to  warrant  and  require  the 
submission  of  the  question  of  fact  to  the 
Jury  as  to  the  true  relation  subsisting  be- 
tween the  sawmill  men  and  the  city,  the  ap- 
pellant had  a  right  to  demand  an  instructiott 
stating  what  the  law  was  in  case  the  Jury 
found  that  the  relation  was  not  that  of  mas- 
ter and  servant,  but  was  merely  that  of  buy- 
er and  seller.  If  they  fbund  that  to  be  the 
relation,  appellant  had  a  right  to  an  Instruc- 
tion that  the  negligent  acts  of  the  seller  were 
not  chargeable  to  the  buyer.  Tnat.  the  re- 
fused instruction  7  would  have  done. 

Another  contention  why  the  Instruction 
was  properly  refused.  Is  that  the  evidence 
was  wholly  iusuflScIent  to  establish  that 
there  was  any  contractor  In  the  case.  But 
such  contention  assumes  that  it  Is  the  duty 
of  the  trial  Judge  to  determine  that  issue, 
as  well  as  all  other  issues.  In  advance  of  the 
submission  of  the  case  to  the  Jury,  and  If  he 
thinks  the  evidence  InsufBdenl^  after  care- 
fully weighing  it  pro  and  con.  he  need  not 
submit  It  to  the  Jury.  But  that  is  very  far 
from  the  legal  duty  of  the  trial  Judge.  If 
there  is  any  erldence  snfficlrat  to  warrant 
the  Jury  In  drawing  the  Inference  that  a  cer- 
tain fact  exists,  pertinent  to  the  Issute,  It  Is 
the  duty  of  the  trial  Judge,  especially  if  re- 
quested, to  Instmct  the  Jury  what  the  law 
arising  from  such  fact  Is,  even  though  he  may 
be  of  opinion  that  such  tect  Is  not  estebllshed 
by  a  preponderance  of  the  wfiole  evidence. 
Otherwise  a  trial  of  the  facte  by  a  Jury  could 
take  place  only  In  empty  form*  but  not  la 
truth  and  In  reality.  Under  such  a  rule  no 
question  of  fact  could  be  sulmiltted  to  the 
Jury  until  the  trial  Judge  had  deeded  that 
the  preponderance  of  the  evidence  had  estab- 
lished the  fact  We  are  constrained  to  hold 
that  tlie  trial  court  em&  In  refusing  to  give 
instruction  7,  and  therefore  the  petition  tor 
rehearing  ought  to  be,  and  is,  overruled. 
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(in  ind.  sun 

8TATB  T.  WINSTANDLIE7  et  tV- 

(Saprane  Court      ladUna.    Jane  29,  1898.) 

PKBJUBT'^OINT  IkdiotMBHT— V4I4DITT. 

1.  Where  two  defendants  poined  in  a  false 
affidavit  for  a  continuance,  signing  it  together, 
being  sworn  together,  and  one  cc^ficate  of  oatli 
being  attached,  an  iDdidment  charging  both 
with  perjary  is  not  Joint  only,  bnt  Joint  and  mt* 
eral. 

2.  Bums'  Her.  St  1894, 1 1891  (Her.  St  1881, 
i  1822),  provides  that  when  an  indictment  is  for 
m  felony  charged  against  two  or  more  defend- 
ants jointly,  any  defendant  requesting  it  be- 
fore the  jury  Is  sworn  must  be  tried  separate- 
ly; and  section  1^,  cl.  10,  provides  that  de- 
fects in  criminal  pleadings,  miioh  do  not  tend 
to  prejudice  the  subatantial  rights  of  the  de- 
fendant npon  the  mnits,  shall  be  disregarded. 
Sdd,  tiiat  dnce  two  defendants  Jointly  indict- 
ed for  perjury  were  entitled  to  separate  trials. 
If  demanded,  they  were  not  prejudiced  by  the 
fact  that  they  were  jointly  indicted,  and  that 
•nch  an  indictment  was  Talld. 

3.  A  false  oath  to  secure  ijontlnnuiee  Md  to 
render  affiant  guilty  of  i»erjury. 

Appeal  from  circuit  court  Claxk  county; 
H.  D.  GibsoD,  Judge. 

Isaac  3.  Winstandley  and  anodier  were  in- 
dicted for  [>erjury.  From  a  judgment  quash- 
ing the  Indictment  and  discharging  defend- 
ants, the  itate  a^eals.  Bevened. 

H.  O.  Montgomery,  Pros.  Attgr.,  W.  G.  TTti, 
J.  K.  Uarsh.  and  W.  A.  Ketcham,  tor  the 
State.  A.  Dowllng,  M.  Z.  Stannard,  W.  H. 
Wataon,  and  Kelao  &  Eelso,  tbr  appdiees. 

HOWARD,  J.  The  appellee  Winstandley, 
being  the  president  and  the  appellee  Fred- 
erick, being  the  cashier,  of  the  New  Albany 
Banking  Company,  frere  indicted  for  embes- 
Element  charged  with  having  received  cer- 
tain deposits  for  said  banking  company, 
knowing  the  company  to  be  at  the  time  In- 
solvent On  February  6,  1897,  the  prosecu- 
tion under  said  Indictment  having  been  call- 
ed for  trial,  the  appellees  appeared,  and  filed 
their  joint  affidavit  for  a  continuance,  and 
the  trial  was  accordingly  continued.  There- 
after, on  February  11,  1897,  the  appellees 
were  Jointly  Indicted  for  perjury,  for  having 
in  said  affidavit  for  a  continuance  falsely, 
willfully,  and  corruptly  sworn  to  matters 
material  to  the  point  therein  In  questloQ. 
On  April  21, 1897,  the  appellees  filed  In  court 
tbeir  separate  motions  to  quash  each  count 
of  the  Indictment  for  perjury.  These  mo- 
tions were  sustained,  and  the  appellees  were 
thereupon  discharged.  That  a  false  oath, 
taken  to  secure  the  continuance  of  a  trial, 
renders  the  affiant  guilty  of  perjury,  does 
not  admit  of  doubt  State  v.  Shupe,  16  Iowa, 
86;  State  v.  Flagg.  27  Ind.  21;  State  r.  An- 
derson. 103  Ind.  170.  2  N.  B.  832.  The  ob- 
jection to  the  Indictment  tn  this  case  Is  that 
It  Is  Joint  and.  as  stated  by  counsel  for  ap- 
pellees, "that  the  crime  of  perjury  Is,  in  itg 
nature,  several  and  distinct  and  that  It  can- 
not be  committed  Jointly  by  two  or  more 

1  RebearlDg  denied. 


persons."  In  support  of  tbto  etmtratlon 
counsel  quote  from  Blck.  Cr.  Prac.  103,  that 
"two  cannot  be  Indicted  for  perjury,  or  for 
seditious  words,  because  such  offenses  are. 
In  their  nature,  several,**— citing  as  author^ 
ity  Rex  T.  Philips,  2  Strange,  92L  Reliance 
is  likewise  placed  by  appellees  on  Wbart 
Cr.  Law  (9th  Ed.)  S  1253;  Whart  Cr.  PL  * 
Prac.  (9th  EM.)  |  802;  McClain,  Cr.  Law,  | 
884;  and  Respubllca  v.  Goes.  2  Teates,  479. 
The  authorities  so  referred  to  are  all  shown 
to  depend  upon  Rex  v.  Philips,  supra.  In 
which  case  It  appeared  that  "six  persons 
were  Indicted  In  one  Indlctmoit  for  p^ 
Jury."  and  the  court  said:  "There  may  be 
great  Inconveniences  if  this  is  allowed.  One 
may  be  desirous  to  have  a  certiorari,  and 
the  other  not  The  Jury,  on  the  trial  of  all, 
may  apply  evidence  to  all  that  Is  evidence 
against  one."  The  Inconveniences  referred 
to  in  Rex  V.  Philips  can,  as  we  think,  have 
no  application  under  our  statute,  which  pro- 
vldes  that  "when  the  Indictment  or  Informa- 
tion Is  for  a  felony  charged  against  two  or 
more  defendants  Jointly,  any  defendant  re- 
questing it  before  the  Jury  Is  sworn  must  be 
tried  separately."  Section  1801.  Bums*  Rev. 
St  1894  (section  1822,  Rev.  St  1881);  Trla- 
ler  V.  State,  89  Ind.  473.  And  It  has  been 
held  that  a  change  of  venue  as  to  one  such 
Joint  defendant  has  the  effect  of  a  severance 
In  trials.  Shnlar  v.  State,  lOS  Ind.  289,  4 
N.  B.  870.  As,  therefore,  each  joint  defend- 
ant may  have  a  separate  trial,  he  need  suf- 
fer no  inconvenience  or  Injustice  by  reason 
of  the  Joint  indictment  But  the  second  in- 
convefalence  referred  to,  in  Rex  v.  Philips 
shows  plainly  that  the  Indictment  there  was 
for  different  acta  of  perjury,  otherwise  there 
could  be  no  danger  that  on  the  trial  the  Jury 
might  "apply  evidence  to  all  that  is  but  evi- 
dence against  one."  If  the  act  of  perjury 
was,  as  In  the  case  at  bar,  but  the  Joint  affi- 
davit of  two  defendants,  signed  and  sworn 
to  by  both  as  a  single  act  It  would  be  quite 
Impossible  that  the  .Jury  should  apply  evi- 
dence to  both  that  was  true  only  as  to  one. 
Where  a  single  affidavit  Is  signed  and  sworn 
to  by  two  persons,  the  guilt  of  both  in  swear- 
ing falsely  cannot  be  less  Joint  than  Is  the 
guilt  of  two  or  more  persons  who  together 
sing  a  libelous  song,  or  together  use  other 
Indictable  language.  But  it  was  said  in  Rex 
T.  Benfleld.  2  Burrows,  980,— one  of  the  cases 
cited  to  show  that  the  indictment  here  Is 
bad:  "Williams  v.  Custodes,  Style,  244,  was 
a  Joint  Indictment  for  words  spoken  by  both, 
and  the  court  held  the  joint  Indictment  good, 
though  a  Joint  action  on  the  case  could  not 
have  been  brought  against  them.  Custodes 
V.  Tawny  and  Norwood  (Style,  812),  Jointly 
Indicted  for  blasphemous  words  severally 
spoken  by  them:  Roll,  C.  J.,  held  tiie  Indict- 
ment good  enough,  though  Joint  Cannot 
several  persons  join  In  singing  one  and  the 
same  song?  Forty  people  may  Join  in  the 
same  chorus.   And  If  rach  song  or  choma 
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be  IlbeloDB,  the  doing  so  Is  one  Joint  act, 
criminal  fn  itself,  without  regard  to  an7  pe- 
culiar personal  default"  But  In  truth,  the 
Indictment  before  us  Is  not  one  which  mus' 
necessarily  be  regarded  as  Joint  So  In  Com. 
T.  Griffin.  3  Cush.  623,  it  was  held  that  In 
every  indictment  against  two  or  more  per- 
sons, except  In  case  of  conspiracy  and  riot 
or  other  cases  where  the  agency  of  two  or 
more  Is  of  the  essence  of  the  otTense,  "the 
chaise  is  several  as  well  as  Joint;  In  effect 
that  each  is  guilty  of  the  offense  charged, 
80  that,  if  one  Is  found  guilty,  Judgment  may 
be  passed  on  him,  although  one  or  more 
may  be  acquitted."  In  like  manner  It  has 
been  held  by  this  court  that  on  the  trial  of 
several  defendants,  indicted  Jointly,  differ^ 
ent  decisions  may  be  rendered  as  to  each 
defendant  Hnghes  t.  State,  66  Ind.  39. 
And  In  State  v,  Edwards.  60  Mo.  490,  where 
two  persons  were  Jointly  Indicted,  and  it  ap- 
peared that  each  was  guilty  of  acts  which 
would  warrant  a  separate  Indictment  and 
conviction,  the  Joint  indictment  was  held 
good,  under  provisions  of  a  statute  identical 
with  our  own  (clause  10,  f  1825,  Bums'  Her. 
St  section  17S6,  Bev.  St.  1881),  provid- 

ing that  defects  In  criminal  pleadings  should 
be  dtsregarded  which  do  not  tend  "to  the 
prejudice  of  the  substantial  rights  of  the 
defendant  upon  the  merits."  It  could  not 
be  contended  that  each  of  the  appellees  In 
the  ease  at  bar  might  not  have  been  sepa- 
rately indicted  for  perjury  in  taking  the  affi- 
davit here  in  controversy.  No  prejudice  up- 
on the  merits  could,  therefore,  be  caused  to 
either  appellee  In  being  Indicted  with  the 
other  Jointiy.  This  is  particularly  true 
where  another  statute,  as  we  have  seen, 
gives  to  one  who  Is  Jointly  Indicted  for  a 
felony  the  right  to  a  separate  trial.  And  be- 
sides, as  said  In  State  v.  Woulfe,,  58  Ind.  17: 
"Where  two  persons  are  Jointly  indicted,  a 
nolle  prosequi  may  be  had  as  to  one,  ana  a 
trial  on  the  merits  as  to  the  other.  1  Blsh. 
Or.  Proc.  S  1020.  One  may  be  convicted  and 
the  other  acquitted.  Hall  v.  State.  8  Ind. 
43»;  Bick.  Or.  Prac.  1(B."  Appellees  were 
not  Indicted  for  a  series  of  false  oaths  made 
by  each  In  the  course  of  a  trial,  but  for  one 
act  of  perjury;  that  la,  the  swearing  to  the 
truth  of  a  single  affidavit  The  act  Is  as  sin- 
gle and  Joint  as  Is  the  Indictment  charging 
the  affiants  with  the  offense.  '  And  while  it 
may  be  said  that  each  of  them  committed 
the  act  yet  It  is  also  true  that  both  com- 
mitted the  same  act;  so  that  the  act  and 
the  indictment  may  be  regarded  as  both  sev- 
eral and  Joint  Precisely  the  same  evidence 
would  be  requisite  to  sustain  the  indictment 
as  to  either  appellee.  "The  general  rule  as 
to  the  Joinder  of  defendants,  as  laid  down  In 
works  of  good  authority,"  It  was  said  In  El- 
liott V.  State,  26  Ala.  78.  "Is  that  where  the 
same  evidence  as  to  the  act  which  consti* 
tates  the  crime  applies  to  two  or  more,  they 
may  be  Jointly  Indicted."   And  In  Yolmer  t. 


State,  34  Ark.  487,  the  court  said:  "The 
rule  is  well  settled  that  several  may  be 
Jointly  Indicted  for  offenses  arising  wholly 
out  of  the  same  Joint  act  or  omission."  In 
Stole  V.  Forcler.  65  N.  H.  42,  17  AU.  677,  it 
was  said,  citing  1  Blsh.  Or.  Proc.  S  467,  1 
Whart  Cr.  Law,  8  429,  and  Com.  v.  Sloan, 
4  CuBh.  52,  that:  "If  more  persons  than 
one  engage  in  the  doing  of  a  criminal  thing 
in  such  a  way  as  to  make  each  one  guilty 
of  the  crime,  they  may  l>e  Indicted  Jointly, 
not  necessarily  In  several  counts,  but  in  a 
single  count"  In  Chit  Cr.  Law.  •268,  the 
reason  Is  very  clearly  Indicated  why  It  Is 
generally  true  that  an  Indictment  of  two  or 
more  persons  for  perjury  Jointiy  will  not  be 
good,  namely,  because  the  words  sworn  to 
by  each  are  usually  not  the  same.  It  Is 
there  said:  "So.  also,  several  cannot  be 
Joined  In  an  Indictment  for  perjury,  because 
the  assignment  must  be  of  the  very  words 
spoken,  and  the  words  uttered  by  one  can- 
not possibly  be  applied  to  those  which  pro- 
ceed from  another."  But  In  the  case  at  bar 
the  same  written  words  were  used  by  each 
of  the  Indicted  persons;  both  at  the  same 
time  swore  together  to  the  same  affidavit 
The  distinction  is  rendered  even  more  clear 
in  2  Blsh.  Cr.  Law  (2d  Ed.)  8  936,  where  It  is 
said:  "It  Is  laid  down  in  the  books  that  two 
persons  cannot  be  Jointiy  Indicted  for  per- 
jury. But  In  legal  principle  this  cannot  be 
strictly  so,  though  It  will  be  so  In  the  facts 
of  most  cases.  Suppose,  for  Instance,  two 
persons  Join  In  an  affidavit  signing  It  to- 
gether, being  sworn  together,  and  one  cer- 
tificate of  the  oath  being  attached.  In  such 
a  case  there  Is  no  reason  why  the  indictment 
should  not  be  Joint"  Mr.  Bishop  thus  states 
exactly  the  case  at  bar.  Here  the  two  appel- 
lees have  Joined  in  an  affidavit;  they  have 
signed  it  together;  they  were  sworn  to  It 
together;  and  one  certificate  of  their  Joint 
oath  is  attached.  The  purpose  of  each  affi- 
ant was  also  the  same,  namely,  the  continu- 
ance of  the  prosecution  against  them  both  in 
the  embezzlement  case.  There  does.  Indeed, 
seem  to  be  no  good  reason  why  the  Indict- 
ment should  not  have  been  Joint  In  addi- 
tion, as  we  have  said,  any  poseflble  source  of 
danger  to  either  appellee  Is  removed  by  our 
statute,  cited  above,  which  will  permit  either 
of  the  parties  who  have  sworn  to  the  Joint 
affidavit  to  have  a  separate  trial.  The  rule 
governing  in  such  a  case  Is  well  stoted  in  10 
Bnc  PI.  &  Prac.  554,  as  follows:  "When 
an  offense  is  one  which  may  be  committed 
by  more  than  one  person  at  the  same  time, 
the  several  persons  engaged  in  its  commis- 
sion may  be  jointiy  charged.  But  while  the 
charge  is  made  against  the  defendants  Joint- 
ly, It  Is  nevertheless  said  to  be  a  separate 
charge  against  each  of  the  defendants,  and 
either  or  both  may  be  acquitted  or  convicted 
thereunder."  Judgment  reversed,  with  In- 
structions to  overrule  the  motion  to  quash 
the  Indictment,  and  for  farther  proceedings. 
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(151  Ind.  US) 

BTRUM  et  aL  T.  HENDERSON  et  al. 
(Sapmne  Court  ot  ladiaDB.   Jolr  1*  188&) 

DSSCBNT  AND  DiaTBIBUTIOV— SOKTITIKa  WlFB  AND 

Childsbic  bt  Fobkbb  Mabbiasi-— 

STATimS— CONStRDOTIOlT. 

1,  Under  BeT.  St.  18d4.  2640,  2643  (Ber. 
St.  1881,  H  2483,  2486),  proTlding  that,  if  a 
husband  dies,  leaving  a  widow,  one-third  of  his 
real  estate  ahall  deeeend  to  her  in  fee  simple, 
and  if  he  dies  Intestate  learlng  a  widow  and 
one  child,  his  real  estate  shall  descend  to  them 
equally;  and  nnder  sectitm  2844,  proTiding  that 
if  a  man  marry  a  second  wife,  and  has  bj  her 
no  child,  and  dies,  iesTing  chudren  alire  bj  a 
prerious  wtfe^  the  lands  which  at  his  death  de- 
scend to  such  wife  shaH  at  her  death  descend 
to  his  children  bj  the  previoos  wife, — a  second 
wife,  having  no  children,  takes  a  fee  in  such 
land,  and  on  her  death  children  b7  a  previous 
marriage  inherit  It  from  her  as  her  forced  heirs, 
but  in  case  of  the  death  of  sach  children  before 
her  the  heirs  of  the  latter  do  not  take. 

2.  A  change  in  the  construction  of  a  atatute 
relates  back  to  its  enactment,  except  so  tar  as 
the  constmctioii  would  fanpair  the  obligation  of 
contracts. 

Appeal  from  cinmlt  ootirt,  Knox  conalr; 
G.  W.  Shaw,  Judge. 

Action  by  Eliza  Bymm  and  others  against 
Isaac  Henderson  and  others.  There  was  a 
Judgment  for  defendant!,  and  plalntilfB  ajf- 
peal.  Affirmed. 

Oantborn,  Daile^  A  Outhom  and  Jnha  H. 
Weathen,  for  appdlants.  Cnllop  &  Kessinger 
and  Townsoid  &  Wllhdm,  for  appellees. 

MONKS,  3.  Thil  was  an  action  In  eject- 
ment and  to  qotet  tlU^  tnoogbt  by  i^pel- 
louts  against  ly^peUees.  The  oonxt  made  a 
qiedal  flndlni^  and  stated  conclostons  of  law 
thereon  in  favor  o£  iwpelleest  and  r«idered 
Judgmrat  against  appdlants.  It  appears 
from-  the  spedal  finding  that  one  Joseo^ 
Bouehle,  in  1866,  died  intestate,  the  owner  In 
fee  simple  of  real  estate  in  Kms  county, 
Ind., 'leaving  snrrlTlng  him  as  bto  mily  heirs, 
his  widow,  Mary  Bonchle^  a  second  wife,  by 
whom  he  had  no  i^dren,  and  one  Peter 
Bouchie,  his  mm  by  a  fwmer  marriage.  Aft- 
erwards, on  Septembw  6,  18C7,  said  Mary 
Bonchle,  for  a  valuable  consideration,  sold, 
and  by  anltclalm  deed  ccmveyed,  said  real 
estate,  whidi  She  held  ss  widow  oi  said  Jo- 
seph Boudii^  deceased,  to  one  Angost  De* 
lisle,  who  then  took  possession  thereof,  dalm- 
1^  to  own  it  in  fee  simple.  On  January  6, 
1858,  the  said  August  Delisle  tnd  wife  and 
the  said  Mary  Bouchie,  for  a  Talual)le  con- 
sideration, sold,  and  by  warranty  deed  con- 
veyed, all  the  real  estate  which  the  said  Ma^ 
ry  Bouchie  conveyed  to  the  said  August  De- 
lisle  to  one  James  Reynolds,  who  then  took 
possession  thereof,  claiming  to  own  the  same 
In  fee.  At  ftie  S^tember  term,  1868.  ot  the 
Knox  common  pleas  court,  in  an  action  for 
partition,  brought  by  ssld  James  B^nolds 
against  said  Peter  Bouchie  and  his  guardian, 
Vetal  Bouchie,  the  land  In  controversy  was 
set  off  to  said  James  Reynolds  as  the  owner 
thereof  Ih  fee.  Aftwwards  the  said  James 
Reynolds  s(^  and  by  warranty  deed  con- 


veyed, the  real  estate  set  off  to  him.  being 
tlie  real  esteto  In  controvasy,  to  one  Gassell, 
who  took  and  held  possession  thereof,  claim- 
ing to  own  it  in  fee^  nntfl  1870,  when  he 
sold,  and  by  warrant  deed  oonveyed.  said 
real  estate  to  one  Hendwson,  who  took  and 
held  possession  of  the  same  until  In  Atigns^ 
1894,  when  be  died  Intestot^  leaving  appel- 
lees as  his  only  heirs  at  law,  who  have  held 
possession  of  said  reel  estete  untD  the  com- 
mencement of  this  action,  cliUmlng  to  own 
ttie  same  In  fee.  The  said  Peter  Bouchie 
died  intestate  In  1878,  unmarried,  leaylng  no 
diUdren  or  their  descendante  survlvliig  him, 
his  only  heirs  being  iu>pellantB,  one  of  whom 
is  a  brothw,  and  the  others  cUldren  ttf  a  de- 
ceased sister  of  his  dwreaewl  father.  The 
said  Mary  Bonchle  died  Intestate  in  1888. 
The  court  stated  as  ecmcliislons  nt  law  that 
appellante  wwe  not  entitled  to  recover  pos- 
session of  said  real  estate  from  appellees,  nor 
were  they  entitled  to  have  the  title  thereto 
quieted  In  them  against  the  iwellMS. 

Section  2488,  Bev.  8t  1881  (section  2040, 
Bev.  Bt  1804),  provides  that  If  a  husband 
dies  testate  or  Intestate^  leaving  a  widow, 
<me-tiilrd  of  his  real  estete  shall  descend  to 
her  In  fee  simple,  free  fnun  all  demands  of 
oredlton^  with  a  proviso  rednctog  her  int^ 
est  as  to  credlttws  if  the  real  estate  exceeds 
In  value  $10,000,  etc.  Sectiim  2486,  Bev.  St. 
1881  (secUon  2648,  Bev.  St  1804),  provides 
that  If  a  husband  die  intestate,  leaving  a 
widow  and  one  child,  his  real  estate  shall  de- 
scend one-half  <rf  it  to  the  widow  and  «ie- 
half  to  his  child.  It  Is  provided  In  section 
2487.  BeT.  Bt  18S1  (section  2644,  Bev.  Bt 
1884),  that  If  a  man  marry  a  subsequent  or 
sectmd  wife,  and  has  by  her  no  children,  and 
dies,  leaving  children  alive  by  a  previous 
wife,  the  Isnd  Thlch  at  Us  death  descoads 
to  sndi  wife  shall  at  her  death  descaid  to  his 
children  by  the  previous  vlfs.  Und»  ssld 
sections  it  was  held  hi  Martlndale  v.  Mardn- 
dale.  10  Ind.  666,  decided  In  1868.  that  a  sec- 
ond or  subsequent  wife  took  a  life  estate  only 
in  the  lands  of  her  deceased  husband,  whoi 
he  left  surviving  him  children  by  a  former 
wife.  This  construction  ot  said  secUtms  was 
adhered  to  by  this  court  until  the  case  of 
Utterback  v.  Terhune,  76  Ind.  86S.  was  de- 
cided hi  1881,  in  which  It  was  held  that  nnder 
said  sections  a  seccmd  or  subsequent  -wliBt 
having  no  diUdren  by  her  husband,  took  a 
fee  in  his  land  at  his  death,  and,  if  he 
leaves  children  alive  by  a  previous  wife,  that 
upon  her  death  such  children  Inherit  said 
real  estate  from  her  ss  her  forced  heirs.  This 
is  now  the  settled,  as  weU  as  the  correct 
construction  of  this  stetute.  Ha^ett  ▼. 
Maxey,  184  Ind.  182,  187,  88  N.  B.  868.  and 
cases  cited;  Myers  v.  Boyd,  144  Ind.  406,  48 
N.  B.  567;  Stephenson  t.  Boody,  180  Ind.  00, 
66,  38  N.  E.  881,  and  cases  cited.  It  is  set- 
tled law.  therefore,  ttiat  under  our  statutes 
of  deseente  the  ssme  interest  d«K!ends  to  a 
childless  second  or  sutwequent  wife  on  the 
death  of  her  husband,  leaving  no  children  or 
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tbelr  deMendaati  by  a  tormas  marrlase  Bur- 
TlTlng  him,  that  descends  to  a  first  wife. 
The  only  difference  between  the  estate  of  the 
Brst  wife  and  a  second  or  snbsetiTient  child- 
less wife  Is  when  the  husband  of  a  child- 
less second  or  subsequent  wife  dies,  leaving 
diUdren  or  their  descendants  by  a  former 
marriage  enrrlTlag  him.  In  which  case  such 
children  or  thdr  descendants,  nnder  section 
2487  (sectiiH)  2644),  supra,  become,  at  the 
death  of  the  childless  second  or  subsequent 
wife,  her  forced  heirs  sa  to  all  the  land  which 
she  Inherited  from  said  deceased  husband. 
Bryan  r.  Viand.  101  Ind.  477.  480.  1  N.  B. 
52,  and  cases  cited;  Gwaltney  r.  Owaltney, 
119  Ind.  144,  146,  21  N.  B.  6S2.  It  foUows. 
therefor^  that  If  a  hnsband  die.  learlng  a 
childless  sectwd  or  subsequent  wife  as  his 
widow,  and  lesTlng  a  child  or  children  or 
tbelr  deseendanta  by  a  former  marriage  snr^ 
vlvlng  him.  and  such  child  or  children  or 
thetr  descendants  should  die  before  such 
widow,  and  there  should  be  no  child  or  chil- 
dren of  such  former  marriage,  or  the  de- 
scendant of  any  such  child  w  children,  liv- 
ing at  the  death  of  such  widow,  then  there 
would  be  no  one  to  take  as  the  forced  belr 
of  such  widow  under  said  section  2487  (sec- 
tion 2644),  supra,  and  any  real  estate  which 
descended  to  her  from  her  said  husband. 
If  owned  by  her  at  the  time  of  her  death, 
win  descend  to  her  heirs.  If  she  die  intes- 
tate, the  same  as  If  she  was  a  first  wife, 
and,  it  she  die  testate,  will  go  to  the  person 
or  persons  to  whom  she  devised  it  In  her  last 
will  and  testament  If  she  has  sold  and 
conveyed  said  real  estate  In  her  lifetime,  the 
same  could  not  descend  to  her  heirs,  nor 
could  she  devise  the  same  by  will.  It  fol- 
lows, therefore,  that  the  estate  which  Mary 
Bouchle  inherited  In  the  real  estate  of  her 
hnsband  was  a  fee  simple,  and  during  her 
lifetime  Peter  Bouchle,  the  child  of  her  hus- 
band by  a  former  marriage,  had  no  estate  or 
interest  therein,  but  only  an  expectancy  to 
take  the  same  as  hra  forced  heir  at  her 
death.  No  ccmveyance  she  could  make  would 
deprive  blm  or  his  descendants  of  this  right. 
If  they  or  any  of  them  survived  her.  As  he 
died  before  the  widow,  leaving  no  child  or 
children  or  their  descendants  surviving  him, 
at  her  death,  if  she  then  owned  said  real  es- 
tate, or  any  interest  therein,  Inherited  from 
her  said  husband,  it  would  have  descended  to 
her  heirs  if  she  died  Intestate.  It  Is  clear, 
therefore,  that  appellants,  the  brother  and 
nephews  and  nlecea  of  Joseph  Bouchle,  the 
hnsband  of  Uary  Bouchle,  and  fathn  of 
Peter  Bouchle.  did  not  Inherit  said  real  es- 
tate, vr  any  interest  therein,  from  said  Peter 
Bouchle.  because  he  Iiad  no  title  thereto  at 
the  time  of  his  death;  nor  did  they  Inherit 
the  same,  or  any  Interest  therein,  ttom  Mary 
Bouchle.  as  her  forced  beln^  because  they 
were  not  made  such  by  statute.  It  la  true 
that  It  was  held  by  this  court  In  Haskett  v. 
Maxey.  supra,  that  if,  prtor  to  1881.  at  a 
lime  when  It  was  held  that  a  chlldlasa  sec- 


ond or  subsequent  wife  took  only  a  life  es- 
tate in  the  lands  of  her  deceased  husband, 
she  and  the  children  of  the  former  wife  sold 
and  conveyed  the  real  estate  In  which  sudi 
wife  had  such  life  estate,  this  constructdon  of 
the  statute  became  and  was  a  part  of  the 
contract,  and  that  a  subsequent  change  la 
the  coDstructiott  of  the  statute  could  not  op- 
erate retroactively,  as  to  Impair  the  obli- 
gation of  such  cont-Act,  but  the  rights  of 
the  parties  who  Joined  In  such  conveyance 
were  governed  thereby.  This  was  only  the 
application  of  the  settled  doctrine  that  the 
obligation  of  a  contract  can  be  no  more  Im- 
paired by  a  change  in  the  construction  of  a 
statute  by  the  decision  of  the  courts  than 
It  can  by  a  legislative  enactment  If  Mary 
Bouchle  only  conveyed  a  life  estate  In  said 
lands  by  her  deeds  to  Dellsle  and  Beynolds, 
and  was  the  owner  In  fee  simple  thereof  at 
the  time  of  her  death,  appellants  would  have 
no  Interest  in  the  lands.  When  Utterback  v. 
Terhune,  supra,  was  decided.  In  1881,  It  re- 
lated back  to  the  date  of  the  enactment  of 
our  statute  of  descents.  Center  School  Tp. 
V.  State  (last  term)  49  N.  B.  961,  and  cases 
cited;  Town  of  Hardlnsburg  v.  Cravens,  148 
Ind.  1,  47  M.  B.  153,  and  cases  cited;  Steven- 
son T.  Boody,  supra,  65,  66.  It  Is  settled 
law,  therefore,  that  at  all  times  since  the 
same  was  enacted  the  childless  second  or 
subsequ«it  wife  took  a  fee  simple,  snd  not 
A  life,  estete  In  the  lands  of  her  deceased 
husband.  To  this  rule  there  Is  no  exceptitm, 
and  It  was  only  held  In  Haskett  v.  Maxey, 
supra,  that  the  change  in  the  construction  of 
said  statute  could  not  Impair  the  obligation 
of  any  contract  made  before  the  case  of  Ut- 
terback V.  Terhune,  supra,  was  decided.  Find- 
ing no  error  tn  the  record,  the  Judgment  li 
afflimed* 


  (miBd.  ass) 

UIXHIOH  T.  GIATEL&ND,  OU  OL  ft  ST.  U 
RT.  CO.* 

(Supreme  Oourt  of  Indiana.   Jane  80^  1886.) 
Railboads— Injdrt  to  Pbrsom  om  Ta40K— Wai^ 

FOLMBBB— COHFLUKT. 

L  A  complaint  charging  a  willful  killing  by 
a  railway  company's  servants  of  one  walklDg 
across  a  high  trestle  does  not  safficiently  set 
forth  a  caaae  of  action  which  states  that  tlie  en- 

gineer  saw  deceased  when  2,000  feet  away,  and 
e  was  trying  to  get  off  the  trestle,  and  had 
abont  100  feet  to  gcs  the  train  running  UOOO 
feet  of  that  distance  at  25  miles  an  honrr  bat 
not  stating  how  fast  It  ran  the  last  part  of  tiw 
distance  of  about  40  rods,  and  how  fast  It  ran 
when  the  engine  atrock  him,  or  at  what  point 
the  peril  of  deceased  became  reasonably  mant- 
fest  or  at  what  point  the  englnew  failed  t« 
make  every  possible  effort  to  step  the  engine, 
he  hsTing  the  right  to  continue  the  preaump- 
tion  that  deceased  would  get  off  the  trestle  un- 
til the  point  making  it  penloos  to  eontinne  was 
reached. 

2.  The  reliance  of  an  engines  of  m  train  on 
the  iwesamption  that  a  man  on  the  tradk  coold 
and  would  gst  to  a  point  of  safety  is  not  wlilfni- 
ness. 

Appeal  from  circuit  court,  Deubon  eoui- 
tji  A.  O.  Ztowney,  Judge. 
■RslMsrlBg  danl«4 
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Action  by  John  Ullrlcb,  administrator  of 
the  estate  of  Peter  Vogel,  deceased,  a^lnsl 
the  Cleveland,  Cincinnati,  Chicago  &  St 
Louis  Railway  Company.  There  was  a  judg- 
ment for  defendant,  and  plaintiff  appeals. 
Amrmed. 

Geo.  B.  Downey  and  McMullen  A  McHnl- 
len,  for  appellant  Elliott  ft  Elliott  and  John 
T.  Dye,  for  appellee. 

HA.CKNEY,  0.  J.  The  lower  conrt  sustain- 
ed the  appellee's  demurrer  to  an  amended 
second  paragraph  of  complaint,  and  that  rul- 
ing is  here  urged  aa  error.  Said  paragraph 
was  entitled,  "John  Ullrich,  Administrator  of 
the  Estate  of  Peter  Vogel,  Deceased,  tb.  The 
Clev^and,  Cincinnati,  Chicago  and  St.  Louis 
Railway  Company."  The  aUegations  in  the 
body  of  the  complaint  were  by  "John  Ull- 
rich,  plaintiff,"  against  the  appellee  named 
as  defendant;  and  it  was  alleged  that  be- 
tween Anrora  and  Lawrenceburg  the  appel- 
lee maintained,  as  a  part  of  Its  railway,  a 
narrow  trestle,  300  feet  in  length,  and  15 
feet  high,  and  upon  which  there  was  no  es- 
cape from  passing  trains  by  persons  walk- 
ing thereon,  excepting  from  either  end  there- 
of. It  was  alleged  that  said  trestle  and  a 
person  upon  It  could  be  plainly  seen  for  the 
distance  of  one-half  mile  by  the  managers 
of  a  train  approaching  the  same  from  Auro- 
ra; that  the  appellee  and  the  managers  of  its 
trains  knew  the  location  and  dangers  of  said 
trestle,  and  knew  that  the  only  escape  for  a 
person  walking  upon  the  same  was  from  the 
ends  thereof;  that,  on  a  day  named,  "plaln- 
tltTs  decedent"  went  upon  said  trestle  for 
the  purpose  of  crossing  from  the  end  thereof 
nearest  to  Aurora,  no  train  then  being  in 
Ttew,  and,  when  he  had  gone  but  100  feet 
of  the  distance  over  said  trestle,  his  atten- 
tion was  called  to  an  approaching  train  from 
Aurora,  whereupon  he  attempted  to  return  to 
the  end  of  the  trestle  upon  which  he  so  en- 
tered, but,  before  he  could  do  so,  was  run 
upon  and  killed  by  said  train.  It  Is  alleged 
that  the  appellee,  "by  Its  employes  in  charge 
of  said  approaching  train,  *  •  •  well 
knowing  the  danger  In  which  platntlfTs  de- 
cedent was,  and  well  knowing  the  dangerous 
condition  of  said  structure,  and  well  know- 
ing that  there  was  no  means  of  escape  there- 
from, except  as  hereinbefore  mentioned,  and 
well  knowing  that  plaintiff's  decedent  was 
cut  off  from  all  means  of  escape,  and  being 
In  full  view  of  said  decedent  for  a  distance 
of  2,000  feet,  and  being  fully  able  to  stop 
said  train  In  time  to  save  decedent  from  In- 
Jury,  and  seeing  decedent  on  said  structure 
for  said  distance  of  2,000  feet,  and  defend- 
nnt'B  servants  then  operating  said  engine 
saw  plaintiff's  decedent's  perilous  and  dan- 
gerous situation,  and  saw  him  turn  around 
and  attempt  to  reach  the  nearest  end  of  said 
bridge,  BO  as  to  escape  the  danger,  failed  to 
stop  said  train,  but  then  and  there  negli- 
gently, recklessly,  purposely,  and  willfully 


ran  said  train  upon  said  decedent**  One 
thousand  feet  of  the  course  of  said  approach- 
ing train  is  alleged  to  have  been  in  Aurora, 
and  to  have  been  run  at  the  rate  of  twenty- 
flve  miles  per  hour,  and  the  distance  from 
the  corporation  line  of  Anrora  to  the  ^stle 
Is  described  as  forty  rods.  There  were  other 
aUegations  as  to  negligence,  but  It  is  con- 
ceded that  the  sufficiency  of  the  pleading 
must  be  determined  upon  Its  allegations  of 
willfulness.  It  was  alleged  also  that  "plain- 
tiff is  the  duly  appointed  and  qualified  ad- 
ministrator of  'decedent's  estate,'  and  that 
decedent  left  his  widow  and  grandchildren 
surviving  him."  In  the  body  of  the  plead- 
ing there  was  no  allegation  of  the  name  of 
or  as  to  who  the  decedent  was,  nor,  beyond 
the  allegation  already  referred  to,  aa  to  the 
capacity  In  which  the  appellant  sued.  There 
are  no  allegations  as  to  the  distance  of  the 
train  from  the  decedent  when  he  discovered 
its  approach,  nor  as  to  the  rate  of  speed  at 
which  the  train  ran  over  the  space  of  40 
rods  next  before  reaching  the  trestle;  bnt 
the  allegations  support  the  theory  that  he 
discovered  the  approach  of  the  train  when 
It  was  2,000  feet  distant,  and  that  its  speed 
of  25  miles  per  hour  was  to  the  point  40  rods 
from  the  trestle.  The  ad  damnum  allegation 
was  as  follows:  *'FIainti|X  avers  that,  on  ac- 
count of  the  wrongs  and  injuries  hereinbe- 
fore complained  of,  he  has  been  damaged  In 
the  sum  of,"  etc. 

Three  objections  are  ui^ed  against  the  com- 
plaint: First,  tliat  it  does  not  appear  from 
the  body  thereof  that  the  appellant  sues  In 
a  representative  capacity;  second,  that  the 
allegations  do  not  disclose  the  name  of  the 
person  killed;  and,  third,  facts  sufficient  to 
constitute  a  willful  killing  are  not  alleged. 
Deeming  the  last  of  these  objections  suffi- 
cient, we  disregard  the  others,  and  we  also 
pass  over  the  serious  doubt  as  to  whether 
the  assignment  of  error  is  snfflciently  spe- 
cific to  present  any  question  for  decision,  It 
appearing  from  the  record  that  the  second 
psragraph  of  complaint  was  superseded  by 
four  separate  filings  of  an  "amended  sec- 
ond paragraph  of  complaint,"  three  of  such 
amended  paragraphs  having  gone  down  un- 
der demurrer.  No  claim  is  made  for  the 
pleading  that  It  states  a  cause  of  action 
sounding  In  negligence,  and  it  Is  practically 
conceded  that  its  sufficiency  must  be  deter- 
mined as  a  charge  of  a  willful  killing,  the 
decedent  having  beeh  a  trespasser  upon  the 
railway  at  the  time.  Mere  epithets  give  the 
pleading  no  force,  and  It  is  conceded  by  the 
learned  ronnsel  for  the  appellant  that  spe- 
cific averments  control  general  'averments. 
The  following  analysis  of  the  specific  aver- 
ments of  the  pleading  is  made  on  behalf  of 
the  appellant:  "(1)  Appellant's  decedent  was 
on  a  high  trestle.  (2)  There  was  no  escape 
from  the  trestle  except  by  either  end.  (3) 
Appellant's  decedent  was  100  feet  from  the 
end.  (4)  Appellant's  decedent  was  endeav- 
oring to  retrace  his  steps.  (5)  Appellee's  en- 
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gineer  tn  charge  of  the  engine  nw  appd- 
lant'B  decedent  on  the  trestle.  A.  Imew  where 
the  trestle  began.  B.  knew  the  constractlon 
of  the  trestle.  G.  knew  appellant's  decedent 
was  cut  off  from  all  means  of  escape,  except 
by  the  end.  D.  saw  decedent  trying  to  es- 
cape. E.  was  two  thousand  feet  distant 
F.  knew  of  decedentfs  perllons  condition  !n 
time  to  have  stopped  the  train.  O.  failed  to 
stop  the  train,  and  ran  decedent  down."  A 
single  authority  Is  cited  In  support  of  the 
complaint  Palmer  v.  Railroad  Co..  112  Ind. 
250,  14  N.  B.  70.  That  case  correctly  de- 
cides that  tiiere  may  be  what  the  law  will 
pnmounce  a  willful  killing  where  life  is  tak- 
en purposely,  or  where  one  pursues  a  course 
which  he  must  reasonably  know  wlU  bring 
death  to  another,  althongh  be  may  not  In- 
tend to  Inflict  Injury;  and,  further,  that  one 
upon  a  railroad  when  a  train  Is  approaching, 
although  he  may  be  seen  by  the  engineer, 
may  be  presumed  untn  the  last  moment  to 
leave  the  track  and  avert  danger,  unless 
there  be  something  from  which  tiie  engineer 
may  reasonably  Infer  that  such  person,  from 
inability  to  do  so  or  from  Ignorance  of  ttle 
aivroach  of  the  train,  will  not  leave  the 
track.  To  the  same  effect  are  many  other 
decisions  ot  this  conrt,  Including  the  late 
cases  of  Parker  v.  Pennsylvania  Co.,  134 
Ind.  673,  34  N.  B.  501;  P^msylvanla  Co.  v. 
Meyers,  130  Ind.  242,  36  N.  B.  32;  Evans  v. 
Railway  Co.,  142  Ind.  264,  41  N.  E.  637.  It  Is 
apparent  therefore,  that  to  bring  the  case 
within  the  rules  of  the  authority  cited.  It 
not  being  claimed  that  the  killing  was  done 
Intentionally,  It  must  appear  that  the  de- 
cedent was  In  a  position  of  peril  from  which 
he  could  not  escape  unless  the  engineer 
should  slacken  the  speed  or  stop  the  train, 
and  that  the  engineer  knew  of  the  peril  In 
time  to  have  so  slackened  speed  or  stopped 
the  train.  No  doubt  there  was  a  time  when 
the  decedent's  position  was  one  of  peril;  and 
that  it  was  when  the  locomotite  first  came 
so  near  to  him  that  he  could  not  reach  the 
end  of  the  trestle  before  It  arrived.  That 
was  the  time  when  the  engineer,  seeing  the 
deoedent,  and  It  being  reasonably  apparent 
that  such  peril  listed,  should  have  used  ev- 
ery proper  energy  to  check  the  speed  or  stop 
the  train.  It  Is  manifest  that  at  the  point  of 
2,000  feet  ftom  the  trestie,  with  knowledge 
that  decedent  was  upon  the  structure,  and 
attempting  to  retrace  his  steps  for  lOO  feet, 
to  a  place  of  safety,  the  engineer  was  not 
reasonably  required  to  lessen  the  alleged 
speed  of  25  miles  an  hour,  which  would  give 
the  decedent  neariy  55  seconds  to  escape,  re- 
qnlring  him  to  walk  only  at  the  rate  of  1% 
miles  per  hour.  Peril  did  not  exist  when  the 
train  was  2,000  feet  distant  and  from  that 
point,  under  the  authorities  cited,  the  en- 
gineer had  the  right  to  presume  that  the  de- 
cedent ^uld  get  off  the  trestle,  and  the 
right  to  continue  that  presumption  until  tue 
point  making  It  jwrilons  to  continue  was 
reached.  It  cannot  be  said,  therefore,  that 
61  N.B.— 7 


It  was  the  engineer's  duty,  to  reyerse  his  en- 
gine when  2,000  feet  from  the  trestle,  and  we 
are  not  advised  by  the  pleading  at  what  ot^i* 
er  point  the  peril  became  reaiftmably  mani- 
fest nor  tliat  at  such  point  the  engineer  Call- 
ed to  make  every  possible  effort  to  stop  the 
engine.  The  absence  of  allegatlim  of  the 
rate  of  speed  covering  the  last  40  rods,  and  at 
the  time  the  engine  strucE  the  decedent  1b 
suggestive  that  the  rate  was  unfavorable  to 
the  appellant  and  that  would  also  Imply  ef- 
fort on  the  part  of  the  engineer  to  check  the 
speed  or  stop  the  engine.  If  the  engineer  act- 
ed on  the  presumption  that  tiie  deceased 
could  and  would  get  to  a  point  of  safety,  and 
so  acted  until  It  became  too  late  by  the  use 
ot  the  means  within  his  control  to  avoid  run- 
ning upon  him,  such  reliance  could  not  tje 
considered  wiUfulness.  Rallwsy  Co.  v.  Mil- 
ler (Ind.  Sup.)  49  N.  B.  446,  and  authorities 
there  cited.  la  our  opinion,  the  lower  court 
mled  correctly,  and  the  judgment  Is  affirmed. 
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(Supreme  CSotut  of  Indiana.   June  30,  189B.) 

ArpEiL  —  lUviBw  —  Record  —  FRRsnupriOKa  — 
CouRTCoMMiBaiONBRS—DBRD— Misdescription— 
CORRBCTioN— Suit  betwrrn  Pirtkbrb — Order 
voB  Judicial  Sale— Con6TBUCtion~Di8hi88aij 

— EeFECT— COLLATBHAL  ATTACK. 

1.  Error  in  striking  out  a  pleading  cannot  be 
considered,  onlew  brouglit  into  the  record  hy 
order  of  court,  or  set  out  in  a  bill  ot  exceptions, 

2.  The  presumption  arises  that  a  pleadinz  wHs 

Sroperiy  Btrnck  out.  onless  the  contrary  is  a(- 
nnatively  shown  by  the  pleading,  as  a  part 
of  the  record  on  appeal. 

3.  A  court  commiiBioDer  appointed  to  execute 
a  conveyance  mlsdescribed  the  land,  and  the 
deed  containing  the  misdeacriittlon  was  entered 
of  record  In  the  order  book  of  the  court,  and 
the  court's  approvsJ  Indorsed  on  the  deed,  as 
required  b/  Bunu'  Rev.  St.  1894,  (  1031  (Horn- 
er's Rev.  SL  1897.  S  1019).  Held,  that  the  mia- 
deecription  was  a  clerical  mistake  In  entering 
the  proceedings  of  the  court,  which  could  be 
corrected  by  motiou,  and  a  complaint  therefor 
would  be  regarded  as  a  motion. 

4.  One  of  the  members  of  a  firm  sued  his 
partner  for  disaolution,  and  a  receiver  was  ap- 
pointed. The  plaintiff,  pendente  lite,  petitioned 
the  court  showing  that  the  firm  bad  agreed  in 
writing  to  dissolve,  and  that  all  the  right  title, 
and  interest  of  his  partner  was  thereby  trans- 
ferred to  him,  except  an  undivided  fifteenth  of 
certain  canal  property.  The  court  made  an  or- 
der confirming  the  agreement  and  am»ointed  a 
commissioner  to  make  deeds  of  all  the  partner- 
ship real  estate  to  the  partners;  the  ordef  not 
specifically  describing  it.  Hdd,  that  the  order 
should  be  construed  with  the  written  agree- 
ment, and  that,  so  construed,  it  directed  a  con- 
veyance of  all  partnership  real  estate  to  the 
plaintiff,  except  such  undivided  interest. 

6.  That  the  partnership  real  estate  was  not 
specifically  described  in  the  order,  but  was  em- 
braced in  a  general  description,  incloding  aU 
partnership  real  estate,  would  not  invalidate 
the  commissioner's  authority  to  make  the  con- 
veyance. 

6.  In  a  suit  to  dissolve  a  partnership,  plaintiff 
petitioned  the  court,  pendente  lite,  showing 
that  the  firm  had  agreed  in  writing  to  dissolve, 
and  that,  among  other  things,  the  pBrtnership 
real  estate  was  to  be  transferred  to  plaintiff. 
A  decree  diemissing  the  cause  was  made  accord- 
ingly, and  an  order  made  at  the  same  time  for 
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conveyiiDce  to  plaintiff  of  Qie  partneralup  real 
estate.  Sdd,  that  the  decree  in  snch  a  case 
would  be  considered  as  an  entirety,  so  aa  to  give 
effect  to  each  order  it  ctuitained,  and  the  dis- 
missal  would  only  take  effect  when  plaintiffs 
deed  was  made  and  apiwored,  and  then  to  an 
extent  not  to  interfece  witli  the  decree  and  or- 
der of  tiie  court. 

7.  The  defendant  in  snch  an  action,  and  those 
who  claim  dnder  him,  are  eqaally  bonnd  by 
the  order  for  the  conTeyance^  and  cannot,  ax- 
sail  it  In  a  ccdlat«al  proceeding. 

Appeal  from  drcnlt  conr^  Can  county;  D. 
H.  Chase,  Jiidg& 

Proceeding  by  WOliam  D(daii  agatast  BS- 
len  M.  Knowlton  and  otben.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

McConnell  &  Jenldns  and  T.  J.  Toley,  for 
appellants.   De  Witt  a  Jostloe,  for  i^ptilee. 

MONKS.  J.  This  proceeding  was  broaght 
by  the  appellee  against  appellants,  the  heirs 
at  law  of  Charles  B.  Knowlton,  to  correct  an 
alleged  mistalce  In  the  description  of  real 
estate  In  a  commissioner's  deed,  and  In  the 
order-book  entry  where  said  deed  was  ap- 
proved by  the  Cass  circuit  court  The  com- 
plaint was  in  two  paragraphs,  and  appel- 
lants* demurrer  to  the  same  for  want  of 
facts  was  overruled.  Appellants  filed  a 
cross  complaint,  which  was,  on  motion, 
stricken  out  The  court  found  In  favor  of 
appellee,  and  rendered  a  Judgment  correct- 
ing the  alleged  mistake  tn  the  deed,  and  tn 
the  order-book  entry  of  the  court  The  er- 
rors assigned  call  In  question  the  sufficiency 
of  the  complaint,  the  action  of  the  court  In 
sustaining  the  motion  to  strike  out  the  cross 
complaint,  and  the  action  of  the  court  in 
finding  for  the  appellee,  and  rendering  Judg- 
ment in  his  favor  on  said  finding. 

It  is  shown  by  a  bill  of  exceptions  that 
the  court  sustained  appellee's  motion  to 
strike  out  appellants'  cross  complaint;  but 
said  cross  complaint  is  not  set  out  In  any 
bill  of  exceptions,  or  brought  into  the  record 
by  an  order  of  court  It  is  settled  law  that 
when  a  pleading  is  stricken  out  on  motion, 
the  same  is  not  part  of  the  record,  and  can 
only  be  brought  back  into  the  record  by  a 
bill  of  exceptions  or  order  of  court;  and.  If 
not  BO  brought  into  the  record,  it  cannot  be 
considered  by  this  court  Dudley  t.  Plgg 
<Ind.  Sup.)  48  N.  E.  6^.  and  cases  there 
cited.  The  presumption  Is  that  the  eoun 
did  not  err  in  sustaining  such  motion  to 
strike  out  the  cross  complaint,  unless  the 
contrary  is  afflrmatlTely  shown  by  the  rec- 
ord. Holland  V.  State,  131  Ind.  668,  670,  31 
N.  B.  300,  and  cases  cited.  As  the  cross 
complaint  forms  no  part  of  the  record,  we 
cannot  say  that  Oie  court  committed  any  er- 
ror  prejudicial  to  appellants  In  sustaining 
the  motion  to  strike  It  out  Hiatt  t.  Benfc, 
64  Ind.  GGO;  Qoodwln  r.  Smith.  72  Ind.  114. 

Many  objections  are  urged  by  appellants 
against  llie  first  paragraph  of  complaint  but 
they  are  such  as  only  apply  to  a  complaint 
to  correct  a  mistake  In  written  liutniments, 
and  do  not  apply  to  complaints  or  motions 


to  ewrect  mistakes  in  the  entries  made  In 
Judicial  proceedings.  Courts  liaTe  the  pow- 
er, on  application,  to  make  their  records 
speak  the  trtith,  and  to  correct  mistakes 
made  in  entering  their  proceedings,  orders. 
Judgments,  and  decrees.  The  c<HnplalBt  In 
this  case  shows  that  the  Cass  drcnlt  court 
appointed  a  commissioner  to  necute  a  con- 
T^ance  of  real  estate,  and  tiiat  by  mistake 
the  real  estate  to  be  conveyed  was  not  c<n> 
recUy  described  In  the  deed,  and  that  said 
deed  containing  the  Incorrect  description 
was  entered  of  record  in  the  order  book  of 
said  court,  and  approved  by  the  court  and 
such  approval  indorsed  on  said  deed,  as  re- 
quired by  statute.  The  deed  executed  1^ 
the  commissioner  conld  not  convey  any  right 
or  title,  and  was  not  a  deed,  in  a  legal  sense, 
until  it  was  examined  and  approved  by  the 
court  which  approval  must  be  Indorsed 
thereon  as  required  by  section  1031,  Burns* 
Ber.  St  1894  (section  1019,  Homer's  BeV.  St 
1887).  The  mistake,  therefore,  was  a  cleri- 
cal mistake  In  entering  the  proceedings  of 
the  court  Such  mistake  may  be  corrected 
by  motion,  and  a  complaint  to  correct  the 
same  will  be  regarded  as  a  motion.  Gray  v. 
Boblnson,  00  Ind.  527,  631,  632;  Urbanski  v. 
Manns,  87  Ind.  685;  Hughes  v.  Hinds,  69 
Ind.  93;  MlUer  v.  Boyce,  00  Ind.  180;  LatU 
V.  Griffith,  67  Ind.  329;  Sherman  v.  Mlxon, 
37  Ind.  153;  Goodwine  v.  Hedrlck,  29  Ind. 
383;  JenkhiB  v.  Long,  23  Ind.  460.  It  has 
been  held  that  such  motion  cannot  be  tested 
by  demurrer,  or  by  an  assignment  of  error, 
that  it  does  not  state  facts  sufficient,  that  the 
rulings  on  the  pleadings  are  harmless,  and 
that  if  a  correct  result  is  reached,  a  cause 
will  not  be  reversed  for  an  error  in  the 
mode  of  reaching  it  Gray  t.  Boblnson,  90 
Ind.  632;  Bales  v.  Brown.  67  lud.  282;  Latta 
V.  Griffith,  Id.  330;  Jenkins  v.  Long,  supra. 

It  is  next  Insisted  by  appellants  that  the 
evidence  Is  Insufficient  to  sustain  the  find- 
ing of  the  court  in  favor  of  appellee.  It  is 
shown  by  the  evidence  that  on  the  25th  of 
March,  1889,  there  was  pending  in  the  Cass 
circuit  court  an  action,  in  which  William 
Dolan  was  plaintiff  and  Charles  B.  Knowl- 
ton was  defendant  brought  to  dissolve  the 
partnership  existing  between  tbem,  and  in 
which  a  receiver  had  been  appointed.  On 
said  day,  Dc^an,  the  plaintiff  In  that  action, 
filed  a  petition  showing  that  on  December 
6,  1888,  said  plaintiff  and  the  defendant 
Knowlton,  had  entered  Into  an  agreement  in 
writing  by  which  said  partnership  was  dis- 
solved, and  it  was  provided  that  "all  the 
right  title,  and  interest  of  said  Knowlton 
In  and  to  the  real  estate,  personal  property, 
stock,  and  assets,  of  every  kind  and  charac- 
ter, owned,  or  In  which  any  right  may  exist 
of  said  firm  of  Knowlton  and  Dolan,  is  here- 
by transferred  and  set  over  to  said  William 
Dolan,  excepting  only  the  interest  of  said 
Knowlton  in  the  Wabash  and  Erie  Canal 
property;  and  said  canal  property  is  hereby 
declared  to  be  the  Individual  property  of 
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each  of  said  partieB,~«ach  of  them  holding 
the  undivided  one-flfteenth  interest  therein." 
It  wag  also  provided  In  said  agreement  that 
Enowlton  should  Indorse  to  Dolan  certain 
notes,  and  that  Dolan  should  indorse  to 
Knowlton  a  certain  pn)mlBS<»7  note  for  $1,- 
000,  and  that  said  Dolan  assumed  and  agreed 
to  pay  all  the  firm  debts  of  Knowlton  & 
Dolan.  It  was  provided  in  said  agreement 
tliat  "said  Knowlton  and  wife  are  to  make 
quitclaim  deeds  to  Dolan  for  all  said  prop- 
erty, and  Dolan  and  wife  are  to  make  quit- 
claim deeds  to  Knowlton  for  Knowlton's 
one-flfteenth  Interest  in  the  canal  property; 
said  deeds  to  be  made  at  once."  Said  peti- 
tion also  set  forth  that  said  Dolan  had  paid 
$20,122  of  the  indebtedness  of  said  firm,  and 
that  the  remainder  of  said  firm  debts  had 
been  arranged  by  him,  as  per  the  agreement, 
and  prayed  that  said  receiver  be  ordered  to 
make  a  final  report,  and  turn  over  all  of  the 
propwty  of  said  firm  In  his  hands  to  said 
Dolaut  and  that  said  cause  be  dismissed. 
Soch  sMwceedlngs  were  afterwards  had  In 
said  cause  that  the  court  entered  an  order 
and  decree  that  said  cause  and  all  Inter- 
vetilng  petitions  be  dismissed,  and  that  the 
receiver  torn  over  to  said  Dolan  all  the  real 
and  personal  property  of  said  firm,  and  that 
said  agreement  be  confirmed,  and  that  said 
receiver  account  to  said  Dolan  in  the  matter 
of  this  trust  It  was  also  provided  tn  said 
decree  "that  the  costs  of  this  proceeding  be 
paid  by  the  receiver  out  of  the  funds  In  his 
hands;  and  It  Is  further  ordered  that  De 
Witt  G.  Justice,  Esq.,  be.  and  he  is  hereby, 
appointed  master  commissioner  to  make 
deeds  of  the  partnership  property  to  said 
Charles  B.  Knowlton  and  William  Dolan,  and 
submit  the  same  to  the  court  for  apiKoval." 
Afterwards  said  Justice,  as  such  commls- 
slonor,  pmsnant  to  said  order,  executed  a 
deed  to  aald  William  Dolan,  Intending  to 
thereby  convey  the  real  estate  sold  by  said 
Knowlton  to  Dolan,-— describing  each  parcel 
■peclflcally.— which  deed  was  submitted  to, 
and  approved  by,  the  court  There  was  a 
mistake  In  the  description  of  a  part  of  the 
real  estate  described  In  said  deed.  Said 
Charles  B.  Knowlton  died  after  the  approval 
of  said  eommlBBloner's  deed,  and  before  the 
commencement  of  this  proceeding.  The 
grounds  upon  which  appellante  claim  that 
said  finding  Is  not  supported  by  the  evidence 
are  (1)  that  the  order-book  entry  shows  that 
the  commissioner  was  ordered  to  convey  the 
partnership  real  estate  to  Charles  B.  Knowl- 
ton and  William  Dolan,  and  not  to  William 
Dolan,  as  alleged  In  the  coiAplaint;  (2)  that 
the  authority  cf  the  commissioner  to  make 
the  conveyance  was  void,  because  the  part- 
nership real  estate  to  be  conveyed  was  not 
specifically  described  In  the  order;  (3)  that 
the  <Hrder  appointing  the  commissioner  to 
make  deeds  for  said  partnership,  and  the  or- 
der approving  the  deed  made  to  Dolan,  were 
made  after  said  cause  of  Dolan  t.  Knowlton, 
In  which  said  order  was  made,  was  dismiss- 


ed, and  such  orders  were  therefore  void;  and 
that,  therefore,  the  finding  of  the  court  is  not 
sustained  by  the  evidence. 

The  order  of  the  court,  that  the  commis- 
sioner make  deeds  of  the  partnership  pn^r- 
ty  to  Charles  B.  Knowlton  and  William 
Dolan,  must  be  construed  in  connection  with 
the  written  agreement  of  said  Knowlton  and 
Dolan.  When  so  construed.  It  is  clear  ttiaft 
said  commissioner  was  ordered  to  convey 
all  the  partnership  real  estate,  except  an  un- 
divided one-flfteenth  of  the  Wabash  &  Erie 
Canal  property,  to  William  Dc^an,  and  he 
was  ordered  to  convey  said  undivided  one- 
flfteenth  of  said  Wabash  &  Brie  Canal  prop- 
er^ to  Charles  B.  Knowlton.  It  Is  true  that 
the  real  estate  Is  not  apedflcaliy  described  In 
the  order,  but  the  "written  agreement,  which 
was  a  part  of  the  order,  provided  that  "all 
the  right,  title,  and  Interest  of  Charles  B. 
Knowlton  In  and  to  the  partnership  real  es- 
tate Is  hereby  transferred  and  set  ovw  to 
William  Dolan."  except  an  undivided  fif- 
teenth of  the  Wabash  &  Brie  Canal  proper- 
ty. Such  a  description  In  the  written  agree- 
ment was  not  void,  nor  did  It  render  the  con- 
tract void;  but  it  was  sufficient  to  Identify 
the  real  estate  Intended,  and  to  be  effectiv* 
to  vest  the  equlteble,  If  not  the  legal,  title  to 
said  Knowlton's  interest  In  said  real  estate 
In  said  Dolan.  Sherwood  v.  Whiting,  54 
Conn.  330,  8  Atl.  80;  Langley  v.  Honey  (R. 
I.)  38  Atl.  699;  Waterman  v.  Andrews,  14 
B.  I.  589;  McCoy  v.  Pease  (Tex.  Civ.  App.) 
42  S.  W.  669;  Brigham  v.  Thompson  (Tex. 
Civ.  App.)  34  S.  W.  858:  Witt  v.  Harlan.  66 
Tex.  661,  2  8.  W.  41;  Vineyard  v.  O'Gonnw 
(Tex.  Sup.)  86  S.  W.  424;  PetUgrew  v. 
Dobbelaar,  63  Cal.  886;  CThaiCee  v.  Browne, 
109  CaL  211,  41  Pac.  1028;  Lick  v.  O'Don- 
nell,  3  Cal.  59;  McCulloh  t.  Price,  14  Mont 
320,  86  Pac.  194;  Harmon  v.  James,  7 
Smedes  &  M.  Ill;  Carson  v.  Bay,  7  Jones, 
Law,  609;  Henley  v.  Wilson,  81  K.  C.  405; 
Farmer  v.  Batto,  83  N.  0.  387,  388;  Ham- 
mond T.  Abbott  166  Mass.  517.  44  N.  B.  620; 
Melvln  v.  Proprietors,  5  Mete.  (Mass.)  15; 
BVHdyee  v.  Rapp,  131  Mo.  354,  866,  33  S.  W. 
67;  2  Ballard,  Real  Prop.  |  166;  3  Ballard. 
Real  Prop,  i  213;  2  DevL  Deeds  (2d  Ed.)  I 
1013:  1  Jones,  Real  Prop.  |  346;  2  Ping. 
Real  Prop.  I  187a  In  Pettigrew  t.  Dobbe- 
laar, supra.  It  was  held  that  the  words,  "all 
lands  and  real  estate  belonging  to  the  party 
of  the  flrst  part  wherever  situate."  in  the 
descriptive  clause  of  a  deed,  passed  all  the 
real  estete  belonging  to  such  party  at  the 
time  the  deed  was  executed.  In  Wilson  v. 
Boyce.  02  U.  S.  325,  the  supreme  court  of  the 
United  Stetes  said:  "The  generality  of  the 
language  forms  no  objection  to  the  validity 
of  the  mortgage.  A  deed  'of  all  my  estate'  is 
sufficient  So  a  deed  'of  all  my  lands,  wher- 
ever situated,*  Is  good  to  pass  title.  Jackson 
V,  Lelancey,  4  Cow.  427;  Pond  v.  Bergh.  10 
Paige,  140;  1  Atk.  Conv.  2.  A  mortgage  *of 
all  my  property,'  like  the  one  we  are  con- 
sidering, la  sufficient  to  transfw  title." 
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The  order  of  the  court  directing  the  com- 
mlssloDer  to  convey  said  real  estate  to  Dolan 
was  not  void,  and  the  same  Is  not  subject  to 
collateral  attack.  Doe  t.  Henderson,  4  Ga. 
148;  Davie  v.  McDanlel,  47  Ga.  193,  205; 
Pendleton  v.  Trueblood,  48  N.  C.  96;  Max- 
well T.  Plttenger.  3  N.  J.  Eq.  156,  165;  Wil- 
mnrt  t.  Morgan,  cited  In  9  N.  J.  Law,  311; 
Wells  v.  Polk,  36  Tex.  126;  Kobertson  v. 
Johnson,  57  Tex.  62,  64;  Davis  v.  Touch- 
stone, 45  Tex.  490,  497;  Hurley  v.  Barnard, 
48  Tex.  83,  88;  1  Thomt  Adm'n,  p.  329.  In 
Doe  v.  Henderson,  supra.  It  was  held  that 
where  the  only  description  of  the  real  estate 
In  an  order  to  sell  real  estate  of  a  decedent 
to  pay  debts  was,  "all  the  real  estate  of  the 
decedent"  (naming  him),  such  order  author- 
ized the  sale  of  all  the  real  estate  said  de- 
ced^t  owned  at  the  time  of  his  death,  and 
the  particular  description  of  such  real  estate 
coold  be  set  out  in  the  deeds  conveying  the 
same  to  purchasers.  In  Davie  v.  McDanlel, 
supra.  It  was  held  that  an  order  to  sell  real 
estate,  when  the  same  was  described  as  "the 
lands  belonging  to  the  estate  of  Uriah  Blanch- 
ard,  deceased,"  was  not  void  on  account  of 
the  general  description  of  the  real  estate  to 
be  sold.  The  court,  at  page  205,  said:  "But 
It  iB  said  that  the  order  of  sale  is  void  be- 
cause it  does  not  more  deflnitely  describe  the 
land  ordered  to  be  sold.  Section  2518  of  the 
Code  requires  the  order  to  'specify'  the  land 
*as  definitely  as  possible.'  Conceding  that 
the  land  is  not  so  specified,  yet  It  appears 
to  a  majority  of  the  court  that  this  Is  only 
directory  to  the  ordinary,— certainly  not  an 
objection  which  can  be  successfully  urged 
In  a  collateral  attack  upon  the  judgment. 
Brooks  V.  Rooney,  11  Ga.  428."  It  is  not 
the  office  of  a  description  In  a  deed  or  other 
writing  to  Identify;  It  la  sufficient  if  it  fur- 
nishes the  means  of  identification;  and  that 
part  of  a  deed  describing  the  land  will  be 
construed  with  the  utmost  liberality  in  fa- 
vor of  the  grantee,  and  against  the  grantor. 
Frick  V.  Godare,  144  Ind.  170,  174,  42  N.  B. 
1015,  and  cases  cited;  Rucker  v.  Steelman, 
73  Ind.  396,  407;  Thaln  v.  RudlsiU,  126  Ind. 
27S,  279,  26  N.  E.  46;  4  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  801,  802;  Hopk.  Real  Prop.  p. 
421.  It  Is  a  settled  rule,  as  to  descriptions 
of  real  estate  In  deeds,  mortgages,  and  oth- 
er writings,  that  that  Is  certain  which  can 
be  made  certain.  4  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  793.  794,  and  cases  cited  in  note  1, 
p.  794.  This  rule  also  applies,  to  a  certain 
extent,  to  decrees  of  courts,  and  deeds  made 
thereunder.  Thaln  v.  RudlsiU,  126  Ind.  27&- 
280,  42  N.  B.  46,  .and  casM  Cited;  WUlson  v. 
Brown,  82  Ind.  471;  Lanman  v.  Crocker,  97 
Ind.  163. 

In  this  case  the  decree  of  the  court  was 
that  the  proceedings  and  Intervening  peti- 
tions be  dismissed,  and  that  the  partner- 
ship be  dissolved;  that  the  receiver  turn 
over  to  Dolan  all  the  real  and  personal  prop- 
erty of  the  firm  of  Knowlton  &  Dolan,  and 
that  the  receiver  pay  the  costs  of  the  pro- 


ceeding out  of  the  funds  In  his  hands;  and 
that  De  Witt  C.  Justice,  Esq.,  be  appointed 
commissioner  to  make  deeds  of  the  partner- 
ship  proi>erty,  and  submit  the  same  to  the 
court  for  approval.  Said  decree  was  an  ea- 
tlrety,  and  said  orders  were  made  at  the 
same  time,  and  entered  In  one  entry  in  the 
order  book  of  the  court  After  the  entry  of 
said  decree,  on  another  page  of  the  order 
book,  follows  an  entry  containing  the  com- 
missioner's deed,  and  Its  approval  by  the 
court  The  decree  Is  therefore  to  be  con- 
sidered as  an  entirety,  so  as  to  give  effect 
to  each  order  contained  therein.  So  con- 
strued, the  decree  in  regard  to  the  appoint- 
ment of  the  master  commissioner  and  the 
execution  and  approval  of  the  deeds  remain 
In  full  force,  and  authorized  the  execution 
of  the  deed  to  Dolan;  and  the  dismissal  only 
took  effect  when  said  deed  was  made  and 
approved,  and  only  then  to  an  extent  not  to 
interfere  with  said  decree  and  order  of  the 
court  But,  even  If  the  court  erred  In  mak- 
ing said  orders,  Knowlton,  who  was  a  de- 
fendant in  said  action,  was  bound  thereby, 
and  could  only  assail  them  by  a  direct  pro- 
ceeding. And  appellants,  who  claim  under 
him,  are  equally  bound  by  said  decree.  In 
Miller  V.  Mans,  28  Ind.  195,  this  court,  speak- 
ing of  the  effect  of  a  judgment  rendered  bv 
a  court  after  the  dismissal  of  a  cause  by  a 
plaintiff  In  vacation,  said,  **The  error  of  the 
court  in  retaining  the  cause  and  overruling 
the  motion  to  dismiss  the  action  cannot  be 
Inquired  into  collaterally.'*  Finding  no 
available  error  In  the  record,  the  judgment 
Is  affirmed. 


(ISl  Ind.  »> 

TRAVELERS'  INS.  CO.  v.  PRAIRIE  SOHOQL 
TP.  et  al. 

(Suprraie  Oourt  of  Indiana.    June  2&  1808.) 

JunouBHT — Action  to  Rbview — BcFPicisifCT  or 
Coy  PLAIKT— Appeal— Rev  lEw. 

1.  Homer's  Rev.  St.  S§  615-617,  providing 
that  proceedings  tor  review  shall  be  by  a  com- 
plaint, which  section  338  defines  to  be  "a  state- 
ment of  the  facts  constituting  the  cause  of  ac- 
tion, *  ^  *  in  such  manner  as  to  enable  a 
person  of  common  understanding  to  know  what 
IB  intended,"  is  not  satisfied  by  an  Indononent 
on  a  transcript  on  appeal  of  statements  good  as 
assignments  of  error,  under  section  655,  provid- 
ing that  no  pleadings  shall  be  necessary  on  ap- 
peal, but  requiring  specific  assignments  of  f- 
ror;  nor  can  a  transcript  of  the  record,  filed  sw 
an  exhibit  supidy  necessary  allegations  of  tii*' 
complaint,  but  the  complaint  itself  must  alle;;  - 
the  condition  of  the  record,  so  as  to  advise  the 
court  of  the  existence  of  errors  relied  on. 

2.  On  appeal,  in  order  to  uphold  a  judgment, 
matters  apparent  in  the  record  may  be  consid- 
ered, though  not  Involved  in  any  question  raised 
by  coonseL 

On  petition  for  rehearing.  Overruled, 
For  former  opinion,  see  49  N.  E.  1, 

HACKNEY,  C.  J.  Counsel  for  the  appel- 
lant support  their  petition  for  a  rehearing  by 
an  able  and  earnest  brief,  urging  that  the  de- 
cision hereltt  Is  a  departure  from  the  well- 
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rea^nlzed  rnle  of  long  standing.  We  have 
carefully  read  their  briefs,  and  all  of  tbe 
cases  cited  by  them,  and,  while  assenting  to 
many  of  the  propositions  contended  for,  we 
do  not  agree  that  a  single  decision  cited,  nor 
one  discovered  by  our  researches,  Is  at  vari- 
ance with  onr  holding.  We  do  not  find  It  nec- 
essary to  affirm  or  deny  the  propositions  that 
the  transcript  of  the  proceedings  songht  to 
be  reviewed  may  properly  be  flled  as  an  ez- 
hlblt  with  the  complaint,  nor  that  more  of 
the  proceedings  than  will  disclose  the  error 
complained  of  need  be  filed,  nor  that  the  ef- 
fect of  tbe  proceeding  to  review  Is  the  same 
as  an  appeal,  nor  that  errors  subject  to  re- 
view are  such  as  might  be  considered  upon 
appeal  These  are  the  propositions  passed 
upon  In  the  cases  cited  by  counsel.  Nor  do 
we  agree  that  the  qneBtiona  In  the  decisions 
dted  bear  any  analogy  to  the  qnestl(Hus  pasa* 
ed  upon  in  the  original  opinion.  We  do  not 
accept  tbe  conidnslon  that  any  atatembnt  con- 
Btitntlng  a  sufficient  assignment  of  error,  if 
Indorsed  upon  the  transcript  on  appeal.  Is 
sufficient  as  a  complaint  for  review.  No 
decision  which  has  come  to  onr  attention  so 
decides.  As  to  assignments  of  error,  the 
statute  (Homer'a  Bev.  St  S  provides 
that  "no-  pleadings  shall  be  required  In  the 
snpreme  court  upon  appeal,  but  a  specific  as- 
signment of  all  errors  relied  upon  *  *  « 
shall  be  assigned,"  etc.  As  to  the  proceed- 
ings for  review,  the  same  statute  (sections 
615-817)  provides  that  It  shall  be  by  com- 
plaint. "A  complaint"  Is  defined  by  the  Code 
to  be  "a  statement  of  the  facts  c<Mtistitut- 
Ing  the  cause  of  action.  In  plain  and  concise 
language,  without  repetition,  and  in  such  man- 
ner as  to  enable  a  person  of  common  under- 
standii^  to  know  what  is  Intended."  Homer's 
Kev.  St  $  338.  To  say  that  the  provision  as  to 
assigning  error  on  appeal  satisfies  the  statute 
as  to  proceedings  In  review  would  be  nothing 
less  than  judicial  legislation,  and  no  decision, 
as  we  have  said,  goes  to  any  such  limits.  In- 
deed, there  seems  to  be  no  requirement  for 
constmctlon,  as  the  provisions  are  perfectly 
plain,  and  the  legislature  has  made  the  dis- 
tinction by  it  deemed  wise.  Ccmceding  that 
the  record  may  be  flled  aa  an  exhibit,  there 
fs  no  reason  for  holding  tiiat  It  may  supply 
the  allegations  necessary  to  constitute  the 
complaint.  In  no  Instance  where  the  Instru- 
ment Indisputably  constitutes  the  basis  of  the 
action  Is  It  held  to  dl^nse  with  allegations 
In  the  complaint  Reject  for  the  provisions 
of  the  statute  requiring  a  complaint  In  pro- 
ceedings for  review,  renders  It  impossible  to 
accept  the  cancluslon  that  allegations  disclos- 
ing the  errors  complained  of  may  be  made 
by  a  general  reference  to  a  volnmliions  tran- 
script, accompanying  the  pleading  as  an  ex- 
hibit It  is  suggested  that  It  was  an  error  In 
tills  case,  and  in  the  case  of  Jamison  v.  Rail- 
way Go.  (Ind.  Sup.)  48  N.  B.  223,  to  apply 
the  rule  that,  In  a  complaint  for  a  review  for 
newly-discovered  evidence,  the  exhibited  rec- 
ord wUl  not  supply  allegations  as  to  tbe 


character  of  the  action  and  the  materiality 
of  the  evidence,  as  held  In  Anderson  t. 
Hathaway,  130  Ind.  528,  80  N.  B.  638,  Davis 
V.  Davis,  145  Ind.  4,  43  N.  B.  035,  and  other 
cases.  Just  why  a  general  reference  to  the 
exhibit  for  errom  of  law  should  be  sufficient 
in  the  one  case,  and  In  the  other  specific  alle- 
gations as  to  tbe  character  of  the  action  and 
the  pertinency  and  materiality  of  the  evi- 
dence must  be  made,  we  do  not  observe. 
Would  it  not  answer  the  rule  of  the  one 
case,  when  applied  to  the  other,  to  allege 
generally  the  discovery,  the  diligence,  and  ex- 
hibit the  new  evidence,  and  the  transcript  of 
the  original  proceedings  and  evidence?  If 
less  than  a  complaint  within  the  statutory 
definition,  is  permitted  In  the  one  case  It 
should  be  In  the  other.  The  court  In  con* 
slderlng  either  can  have  the  same  source  of 
Information  In  one  as  In  the  other,— the 
transcript  Nor  need  there  be  any  mlsunder* 
standing  that  under  the  case  of  Jamison  v. 
Railway  Co.,  supra,  and  this  case,  it  Is  neces- 
sary to  set  out  the  proceedings  of  the  orig- 
inal suit  or  action  In  full  In  the  body  of  the 
complaint  or  that  any  part  of  the  record 
must  be  Incorporated  In  the  complaint  We 
hold  that  It  Is  necessary  to  allege  the  condi- 
tion of  the  record  so  as  to  advise  the  court 
of  the  existence  of  the  error  or  errors  relied 
upon.  The  pleading  Is  not  a  sufficient  com- 
plaint If,  when  Its  allegations  are  presented 
to  the  court,  the  court  cannot  say,  "If  sup- 
ported by  the  record,  this  was  error."  The 
rule  upon  which  this  case  was  decided  was 
adhered  to  in  Flodling  v.  Lewis,  148  Ind.  429, 
47  N.  E.  831,  and  the  Jamison  Case,  supra. 

Complaint.  Is  made,  also,  that  we  decided 
the  case  upon  a  question  not  discussed  by 
counsel.  The  sufficiency  of  the  complaint 
was  discussed,  and  we  deem  it  our  duty,  see- 
ing the  deficiency  In  It,  to  uphold  the  judg- 
ment of  the  trial  court  although  attention  to 
that  particular  deficiency  may  not  have  been 
called  by  coimsel.  We  may  not  Ignore  what 
we  do  see  that  will  prevent  a  reversal  of  the 
judgment  Big  Creek  Stone  Co.  v.  Seward, 
144  Ind.  205,  42  N.  E.  464,  and  43  N.  £.  6; 
dfartin  v.  Martin,  74  Ind.  207;  Jones  v.  Gas- 
tor,  96  Ind.  307.  As  said  in  Martin  v.  Mar- 
tin, supra:  "We  never  go  beyond  the  brief 
of  tbe  appellant  to  search  the  record  In  quest 
of  errors  which  have  not  been  pointed  out  In 
the  brief;  but  the  appellee,  without  filing 
any  brief  at  all,  la  entitied  to  the  benefit  of 
everything  In  the  record  which  may  prevent 
a  reversal  of  the  Judgment  upon  the  error  as- 
signed; and  because  the  counsel  on  both 
Bides  may  discuss  some  questions  with  very 
great  learning  and  ability,  as  was  done  In 
this  case,  we  are  not  therefore,  permitted  to 
shut  onr  eyes  against  the  fact  which  we  can- 
not otherwise  help  seeing,  tliat  tbe  question 
Is  not  In  the  record.  The  silence  of  appel- 
lee on  any  point  Is  not  equal  to  an  agree- 
ment to  waive  the  point;  tbe  burden  Is  on 
the  appellant  to  show  tbe  error  which  he  haa 
assigned.  Fow.  An;^  Froc.  12&-12S.  If  there 
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are  points  In  tlie  record  which  coons  el  do 
not  suggest,  and  we  do  not  percelTe  them, 
there  are  numerous  decisions  that  we  will 
not  consider  such  points  on  the  petition  for 
a  rehearing,  but  there  is  no  mle  which  per- 
mits us  to  Ignore  what  we  do  see.  We  read 
the  briefs  of  counsel,  but,  as  the  appeal  Is 
tried  by  the  record,  we  examine  tbat  too." 
The  petition  Ii  orexmled. 


(151  Ind.  70) 

HABBI8  et  al.  r.  3fILLaOB  et  oL 

(Sapreme  Court  of  Indiana.   Jane  29,  1898.) 

Municipal  Cohporatiohs— Incobporatioh— Pho- 
CBDDiia — Appeals  tboh  CouifTX  Cohmisbiohim 
— Ahbndhbmt  or  Ibsqbb  —  Bonn  —  Rbtiiw — 
Hakhlbss  EkROH~DI8HI8S*L. 

1.  Rev.  SL  1894,  {  4313  et  seq.  (Rev.  St  18S1« 
S  3293  et  seq.),  providing  for  tne  incorporation 
of  towns,  directs  that  the  returns  of  the  election 
shall  be  made  to  the  count;  commissioDers,  and 
that,  if  satisfied  of  the  legality  of  the  election, 
they  shall  declare  the  town  Incorporated.  Hdd, 
that  where  persons  appear  before  the  commis- 
sioners, and  moTe  to  dismiss  the  proceeding,  it 
la  an  appearance,  and  snfficient  to  raise  an  is- 
sue as  to  the  raildity  of  the  election,  and  on 
appeal  bj  objectors  to  the  circuit  court,  after  a 
denial  of  thdr  motion,  such  issue,  or  the  suf- 
ficiency of  the  objections,  should  be  dedded  on 
the  merits,  and  not  on  motlui  to  dlsmias  the 
appeal 

2.  Sodh  ObjeetotB  w»e  prejudiced  by  failure 
of  the  court  to  hear  said  Issne  and  objections, 
and  by  dismissing  the  appeiU,  eren  thon^  they 
could  not  have  succeeded  had  they  been  accord- 
ed a  hearing  on  the  m»its. 

3.  Issues  raised  before  a  court  of  connt7  com- 
missioners may  be  amended  on  appeal  to  tlie 
circuit  court 

4.  Where  an  appeal  Is  taken  from  a  decision 
of  county  commiflBioners,  a  bond  signed  only  by 
appellants  is  not  a  compliance  with  the  statute 
granting  appeals  "upon  the  filing  of  bond  with 
surety, '''^  nor  la  snch  a  bond  cured  by  Rev.  St. 
1894,  8  1235  (RCT.  St.  1881,  8  1221),  prorlding 
for  the  validity  of  informal  bonds  given  by 
officers;  and,  if  a  proper  bond  Is  not  filed,  the 
appeal  will  be  dismissed. 

Appeal  from  circuit  court,  Allen  connty; 

£.  O'Bourke,  Judge. 

Proceeding  by  Herman  H.  MUlege  and 
others  to  Incorporate  Shirley  City.  A  motion 
to  dismiss  the  proceedings  was  filed  by 
Bernard  H.  Harris  and  others  before  the 
board  of  county  commissioners,  which  was 
overruled,  and  an  appeal  was  taken  to  the 
circuit  court  From  a  judgment  dismissing 
the  appeal,  objectors  appeal.  AiBrmed. 

Zollars  &  Worden,  for  appellants.  W.  G. 

(':olerlck,  for  appellees. 

HACKXEY.  C.  J.  ThU  was  a  proceeding 
Instituted  by  the  appellees  for  the  Incorpora- 
tion of  certain  territory  as  tne  town  of  Shir- 
ley City.  It  Is  conceded  that  all  of  tlfe  steps 
■were  regular  up  to  the  election  to  determine 
whether  a  majority  of  the  voters  within  the 
territory  favored  the  Incorporation.  An 
election  was  held,  and  the  Inspectors  report- 
ed the  result  to  the  next  session  of  the  com- 
missioners, upon  which  report  the  evidence 
was  heard,  and  thereupoDt  but  before  the 


final  order  of  incorporation,  the  appellants 
came  before  the  board,  and  filed  a  motion  re- 
citing that  they  were  qualified  electors  within 
said  territory,  and  moved  "to  dismiss  all  pro- 
ceedings in  said  cause,  and  reject  the  reports 
of  election  herein,"  for  numerous  reasons 
stated.  This  motion  was  overruled,  and  the 
appellants  appealed  to  the  circuit  court,  un- 
der section  78G9,  Rev.  St  1894  (section  5772), 
bnt  without  an  affidavit  "setting  forth  an  In- 
terest in  the  matter  decided,"  and  that  they 
were  "a^rleved  by  such  decision."  In  the 
circuit  court  on  the  motion  of  the  appellees, 
the  appeal  from  the  board  was  dismissed. 
One  question  presented  by  the  record  Is  as 
to  whether  an  affidavit  was  necessary  to  sop- 
port  the  appeal  to  the  circuit  court  Undw 
the  statute  last  cited  one  not  a  party  to  the 
proceeding  is  given  the  right  of  appeal  only 
upon  the  condition  that  he  file  "his  affldavit 
setting  forth  that  he  has  an  Interest  in  the 
matter  decided,  and  that  he  Is  aggrieved  by 
such  decision,  alleging  explicitly  the  natnre 
of  his  Interest."  It  appears  from  the  re- 
cital In  the  motion  of  the  appellants  to  dis- 
miss the  proceedings,  that  they  were  int^ 
ested,  and  entitled  to  become  parties  to  the 
proceeding.  There  is  no  provision  of  the 
statute  under  which  incorporations  are  had 
(Rer.  St  1894,  |  4314  et  seq.;  Bev.  St  1881. 
I  8293  et  seq.)  expressly  authorizing  an 
pearance  and  opposition  by  one  Interested 
In  the  proceedings  at  any  step.  It  is  pro- 
vided, however,  that  upon  the  making  of  re- 
tnma  by  the  Section  Inspectors  to  the  board 
of  commissioner,  the  board.  *if  satisfied  of 
the  legality  of  such  election,  shall  make  an 
order  declaring  that  said  town  has  been  in- 
corpMmted."  If  the  right  exists  to  appear 
and  oppose  the  proceedings  after  the  elec- 
tion, and  thereby  4>ecome  a  party.  It  must 
be  by  implication  arising  from  the  provision 
Just  quoted.  We  Incline  to  the  view  that  the 
duty  to  be  satisfied  of  the  legality  of  the 
election  at  least  implies  the  duty  to  hear  ob- 
jections against  Its  legality.  This  would 
certainly  carry  with  it  the  right  of  one  inter- 
ested to  intervene,  and  challenge  the  legal- 
ity of  the  election.  A  person  interested,  and 
having  that  right,  appearing  unconditionally, 
and  not  merely  as  amicus  cuilse,  would  be- 
come a  party.  Buch  intervention  should  be 
timely  to  merit  recognition  from  the  board, 
but  here  no  question  was  made  as  to  the 
time  of  appearance,  and  the  board.  Instead 
of  rejecting  or  Ignoring  the  motion,  enter- 
tained the  same,  and  passed  upon  it  The 
numerous  cases  arising  under  this  statute 
which  have  found  their  way  into  this  court 
attest  the  rule  of  practice  In  admitting  per- 
sons as  parties  opposed  to  the  petition. 

Another  reason  assigned  for  the  dismissal 
of  the  appeal  was  that  the  transcript  dis- 
closed no  remonstrance  or  other  pleading  by 
which  any  issue  was  tendered  for  hearing 
by  the  board,  and  therefore  no  issue  was  pre- 
sented upon  appeal.  After  the  flllng  of  the 
motion 'to  dismiss  the  appeal,  and  before' 
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tlie  same  was  passed  upon,  proceedtnga  were 
had  before  the  board  by  which  an  entry 
none  pro  tunc  was  made  showiag  the  filing 
of  the  motion  before  the  board  to  dismiss 
the  proceedings,  and  that  entry  was  certified 
to  the  circuit  court  The  motion  to  dismiss 
the  proceedings  we  regard  as  an  appearance, 
and  It  raised  an  Issne  as  to  the  validity  of  the 
election.  The  efficacy  of  that  Issue,  or  the 
snfflclency  of  any  of  the  objections  to  the 
election,  or  as  to  whether  the  entire  proceed- 
ings should  have  been  dismissed  as  prayed, 
are  not  questions  upon  which'  the  trl^  court 
could  have  acted  In  dismissing  the  appeal. 
Such  questions  should  have  been  tested  up- 
on the  merits  of  the  objections  raised,  and 
□ot  by  a  dismissal  which  precluded  an  In- 
quiry as  to  the  sufficiency  of  any  issue  ten- 
dered against  the  legality  of  the  election. 
Appellants'  learned  counsel  insist  that,  up- 
on the  authority  of  Railway  Co.  v.  Hood, 
130  Ind.  594,  80  N.  B.  705,  the  dismissal 
reached  the  correct  resnlt  and  Is  not  made 
erroneous  by  haTing  been  reached  by  a 
wrong  method.  That  was  held  upon  the 
theory  that  the  appellants  were  not  harmed. 
It  cannot  be  said  in  this' case  that  the  ap[>el- 
lants  were  not  harmed  by  the  failure  of  the 
court  to  hear  tiieir  objections  to  the  validity 
of  the  election,  T.hey  were  entitled  to  a 
hearing,  and  It  could  not  be  said  that  be- 
cause they  could  not  have  succeeded  they 
could  properly  be  denied- a  bearing.  Issues 
raised  before  the  board  were  amendable  on 
tippeal  and  appellants  were  entlUed  to  a  rul- 
ing on  their  motion.  Fletcher  v.  Crist,  139 
Ind.  121,  33  N.  B.  472;  Hardesty  v.  HIne, 
135  Ind.  72,  34  N.  E.  701;  Stockwell  v. 
Brant,  97  Ind.  474;  Bums  v.  Simmons,  101 
Ind.  557,  1  N.  B.  62;  Green  v.  Elliott,  86  Ind. 
53;  Hedrlek  v.  Hedrlck,  56  Ind.  78. 

Still  another  reason  assigned  by  the  appel- 
lees for  the  dismissal  of  the  appeal  by  the 
circuit  court  was  that  the  appeal  bond  was 
Insufficient.  Pending  the  motion,  the  appel- 
lants filed,  and  the  court  entertained  and  ap- 
proved, a  new  bond.  This  was  proper,  and 
was  Intended  to  cure  any  Informality  or  oth- 
er objection  to  the  original  bond.  Rev.  St. 
1894.  S  1307  (Rev.  St.  1881,  S  1283);  Bennett 
V.  Selbert,  10  Ind.  App.  369,  35  N.  B.  35,  37 
N.  B.  1071;  Graeter  v.  De  Wolf,  112  Ind.  1, 
18  N.  B.  111.  It  Is  said,  however,  that  the 
new  bond  was  Insufficient  because  It  contain- 
ed no  sureties.  It  was  signed  alone  by  the 
appellants,  and  did  not  purport  to  contain 
sureties.  This,  it  has  been  held,  Is  not  a 
compliance  with  the  statute  granting  ap- 
peals, upon  filing  bond  with  surety,  and  Is 
cause  for  dismissal.  McVey  v.  Heaven- 
ridge,  30  Ind.  100.  We  do  not  regard  sec- 
tion 1235,  Rev.  St.  1894  (section  1221,  Rev. 
St.  1881),  as  to  the  validity  of  Informal  bonds 
OB  bearing  upon  the  suflldency  of  the  bond 
In  question.  While  perhaps  true  that  the 
trial  court  should  not  have  approved  the 
bond,  and  could  not  consistently  have  dismiss- 
ed the  appeal  for  the  insufficiency  of  the 


bond,  yet  it  was  the  right  of  the  appellees 
to  have  a  bond  wtth  sureties,  and  to  have  a 
dismissal  If  svch  bond  was  not  filed.  The 
action  of  the  court  In  dismissing  the  appeal 
was  correct,  although  It  may  have  been 
reached  In  an  Irregular  manner.  The  Judg- 
ment Is  affirmed. 


(»  Ind.  App.  TW) 
OBNTER  SCHOOL  TP.  v.  STATB  ex.  reL 
MARION  SCHOOL  <aTZ  et  aL 
(Appellate  Court  of  Indiana.   June  28,  ISOa) 

DOO  TUC  — MtSAPPROPBIATIOH  ST  1V)WK  —  OVEBi- 
BULBD  DaciSIONS— 'V'BSTHD  B.IOBTB. 

A  school  township  which  wrongtally  appro- 
priated a  portl(Mi  of  the  surplus  dog  fund 
through  a  judicial  misinterpretation  of  Burqg' 
Rev.  St.  1894,  j|  8654  (Horner's  Rev.  St.  1897. 
I  2e51h),  providing  for  the  distribution  of  such 
tand,  acquired  no  vested  rights  therein  which 
were  involved  by  the  OTermUng  ot  such  errone- 
ous decision. 

Appeal  from  circuit  court,  Grant  county;  J. 
L.  Custer,  .  Judge. 

Action  by  the  state,  on  relation  of  Marlon 
school  city  and  others,  against  Center  school 
township  of  Marion  county.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

EUiott  &  Blliott,  for  appellant  Carroll  & 
Dean,  for  appellee. 

ROBINSON,  J.  Appellee  seeks  to  recover 
from  appellant  its  pro  rata  share  of  the  sur- 
plus dog  fund,  over  $50,  In  the  hands  of  ap- 
pellant, in  March  of  the  years  1892,  1893, 
1894.  and  1895.  It  is  charged  In  the  com- 
plaint that,  on  the  first  Mondays  of  March  In 
each  of  said  years,  the  surplus  dog  fund  over 
160  in  the  hands  of  appellant  was  for  1892 
$262.22,  for  1893  $451.84,  for  1894  $99.82,  and 
for  1895  $185.20;  that  a  portion  of  said  sum 
should  have  been  distributed  to  appellee  in 
proportion  to  Its  enumeration  for  school  pur- 
poses; that  appellant  failed  and  refused  to 
distribute  any  of  said  funds  to  appellee,  but 
on  the  contrary,  expended  all  of  said  funds 
for  the  benefit  of  the  schools  of  appellant; 
and  that  no  part  was  received  by  appellee. 
Center  school  township  hied  a  demurrer  to 
the  complaint,  vriilch  was  overruled;  and,  re- 
fusing to  plead  further,  Judgment  was  ren- 
dered in  appellee's  favor  for  $1,101.75.  This 
ruling  is  the  only  question  presented. 

Section  8654,  Burns'  Rev.  St  1894  (section 
2651h,  Homers'  Rev.  St  1897),  provides  that 
the  revenue  received  from  the  tax  on  dogs 
shall  be  a  fund  for  the  payment  of  damages 
for  sheep  killed  or  maimed  by  dogs,  and  also 
provides  "that  when  It  shall  so  happen  on 
the  first  Monday  of  March  in  each  year.  In 
any  township,  that  the  said  sum  shall  accu- 
mulate to  an  amount  exceeding  fifty  dpllars 
over  and  above  orders  drawn  against  the 
same,  then  the  surplus  over  said  sum  of 
fifty  dollars  shall  be  expended  by  such  trus- 
tee for  the  use  of  the  school  revenue  of  the 
township."    In  Taggart  r.  State,  1^  Ind. 
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668,  40  N.  B.  260.  and  42  N.  B,  802.  It  Is  held 
that  by  this  proviso  the  towiiBhip  trnstee  is 
required  to  turn  over  to  each  school  corpora- 
tion within  his  township  its  pr6  rata  share  of 
such  surplus  in  proportion  to  the  enumeration 
of  such  school  corporation.  It  Is  argued  hj 
counsel  for  appellant  that  the  complaint  does 
not  show  that  there  Is  any  money  or  fund  on 
hand  with  which  to  pay  such  claim,  but  that 
it  appears  that  the  same  bad  been  expended 
by  the  trustee;  that,  at  the  times  complained 
of,  It  was  the  law,  as  declared  by  the  sn- 
preme  court,  that  no  part  of  said  fund  be- 
longed to  appellee;  and  that  a  more  recent 
decision  of  the  supreme  court,  made  since 
the  acts  complained  of,  cannot  be  given  a 
retrospective  effect,  so  as  to  make  such  use 
of  such  fund  wrongfuL  These  questions 
have  been  decided  by  the  supreme  court  ad- 
versely to  the  position  maintained  by  counsel 
for  appellant  In  this  case,  in  the  recent  case 
of  Center  School  Tp.  v.  State  (Ind.  Sup.)  49 
K.  B.  061.  Upon  the  authority  of  that  case, 
the  Judgment  In  the  case  at  bar  must  be  af- 
firmed. Center  School  Tp.  v.  State  (Ind. 
▲pp.)  60  M.  E.  601.  Judgment  affirmed. 


(20  Ind.  App.  66S) 

N0BBI8  T.  OBUROHILL.^ 

(Appellate  Court  of  Indiana,   Jane  3ti,  1808.) 

CoxTBnoTioir  BHwaaK  Joint  Haxibs  <w  a  Hots 
— Nbw  Teial. 

L  PlaintUf  and  defendant  and  three  others 
borrowed  money  from  a  bank  on  their  Jo4nt 
note  to  pay  the  price  of  a  horse  purchased  in 
common,  each  agreeing  to  pay  his  ratable  share 
thereof.  Defendant  paid  b»  sliare.  and  the 
others  executed  a  new  joint  note  for  the  bal- 
ance, on  which  Judgment  was  obtained  againit 
them,  two  of  whom  were  inaolvent  Plaintiff 
was  compelled  to  pay.  In  addition  to  his  own 
share  of  the  judgment,  the  shares  of  the  insol- 
vents. Bdd,  that  defendant  was  liable  to  con- 
tribute Us  ratable  share  of  the  amount  paid  by 
plaintiff  In  excess  of  his  share  of  the  debt. 

2.  Assessment  of  excessive  damages  as  a  cauae 
for  a  new  trial  applies  only  in  actions  of  tort. 

Appeal  'from  dreult  court,  Rush  county; 
John  D.  Miller,  Judge. 

Action  by  William  Churchill  against  Ben- 
Jamln  F.  Norrls.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Culien,  Martin  ft  Magee,  tax  appellant 
Smith,  Cambem  &  Smith,  for  appellee. 

black;  J.  The  appellee  sued  the  appel- 
lant for  contribution.  They,  with  three  oth- 
ers, Jointly  purchased  a  horse,  each  of  the 
five  purchasers  paying  one-sixth  part  of  the 
price.  The  remaining  one-sixth  part  of  the 
purchase  money  they  borrowed  from  a  bank 
upon  their  joint  promissory  note  payable  at 
said  bank  upon  demand.  The  appellant, 
without  the  knowledge  or  consent  of  the  ap- 
pellee, paid  to  the  bank  the  one-flfth  part  of 
the  amount  of  the  note  In  cash.  The  other 
makers  tbereof,  on  the  same  day.  gave  their 
Joint  promissory  note,  negotiable  by  the  law 
merchant,  to  the  bank  for  the  balance,  being 
four-fifths  of  the  amount  of  the  debt,  the  ap- 
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pellant  not  Johiing  wiOi  the  other  makwa  in 
the  execution  of  the  latter  note.  Prior  to  the 
appellant's  said  payment  of  a  part  of  the 
debt,  two  of  the  makers  of  the  original  note, 
Joseph  T.  Johnson  and  Owen  Klncald.  had 
become  insolvent,  and  they  bo  continued 
thereafter.  When  the  second  note  became 
due  the  makers  thereof  renewed  It,  and  ni>on 
this  third  note  the  bank  sued  and  recovered 
Judgment  thereon  against  the  makers  there- 
of. The  appellee  paid  the  Judgment  by  giv- 
ing his  note,  negotiable  by  the  law  merchant, 
to  the  bank,  and  the  bank  assigned  the 
Judgment  to  the  appellee.  The  appellee  thus 
paid  all  the  original  debt  except  the  one-flfth 
part  thereof  so  paid  by  the  appellant  The 
five  makers  of  the  original  note  owned  equal 
interests  In  Oie  hors&  When  the  makers  of 
the  orlghial  note  borrowed  the  money  for 
which  it  was  given,  they  agreed  between 
themselves  that  each  should  pay  one-fifth  of 
the  amount  borrowed. 

The  questions  saved  and  presented  In  this 
court  may  be  disposed  of  by  deciding  wheth- 
er, upon  such  a  state  of  facts,  the  appellee 
was  entitled  to  contribution  from  the  appel- 
lant 

It  is  contended.  In  effect  that  as  the  ap- 
pellant paid  In  cash  his  agreed  share  of  the 
original  note,  and  as  the  balance  thereof  was 
paid  to  the  bank  by  the  promissory  note, 
negotiable  by  the  law  merchant  ot  the  other 
makers  of  the  original  note,  the  appellee 
could  not  acquire  the  right  to  contribution 
from  the  appellant  by  the  appellee's  final 
compulsory  payment  of  the  balance  ot  the 
debt  represented  by  the  renewed  promissory 
note,  negotiable  by  the  law  merchant  given 
by  the  makers  of  the  original  note  other  than 
the  appellant  Bach  of  the  makers  of  the 
Joint  obligation  was  principal  as  to  his  part, 
and  co-surety  for  the  others  as  to  their  re- 
spective parts.  Good  all  v.  Wentworth,  20 
Me.  822;  Bragg  T.  Pattorsou,  86  Ala.  233,  4 
South.  716.  The  right  to  contribution  orig- 
inated in  equity,  and  is  based  upon  natural 
Justice.  It  applies  to  any  relation,  Including 
that  of  Joint  contractors,  where  equity  be- 
tween the  parties  Is  equality  of  burden,  and 
one  of  them  discharges  more  than  his  share 
of  the  common  obligation.  Bragg  v.  Patter- 
sou,  supra;  Asplnwall  v.  Sacchl,  67  N.  Y. 
831;  Sexton  v.  Sexton.  36  Ind.  88.  Where 
a  number  of  persons  borrowed  a  sum  joint- 
ly, but  received  different  portions  for  their 
several  uses,  and  one  of  the  borrowers  be- 
came Insolvent  It  was  held  that  the  others 
should  contribute  to  pay  his  share  In  propor- 
tion to  the  amount  received  by  eacli.  Kln- 
cald T.  Hocker,  7  J.  J.  Marsh.  333.  In  the 
case  at  bar  the  makers  of  the  original  Joint 
note  dorlved  benefit  equally  from  the  pro- 
ceeds of  that  note.  When  there  Is  an  entire 
debt  owed  equally  by  several,  the  solvent 
debtors  must  share  equally  in  any  burden 
thrown  upon  them  by  the  insolvency  of  a 
part  of  their  number.  North  v.  Brace,  30 
Conn.  60,  72.  Sureties  who  are  Insolvent  ai« 
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to  be  excluded  In  determining  the  propoiv 
Uons.  See  Newton  t.  Pence,  10  Ind.  App< 
672,  38  N.  E.  484;  Michael  T.  AUbrli^t,  126 
Ind.  172,  25  N.  E.  902. 

The  agreement  between  the  Joint  makers 
of  the  note  that,  as  between  themselves,  they 
were  to  be  bound  to  discharge  the  common 
obligation  to  the  payee  eqnaUy,  each  paying 
hlB  eqnal  share,  would  not  r^eve  any  one  of 
them  who  had  paid  his  ratable  share  from 
the  equitable  obligation  to  contiibute  to  an- 
other of  the  Joint  makers  who  was  com- 
pelled to  pay  more  than  his  ratable  share. 
Sueli  a  contract  or  understanding  between 
the  Joint  makers  would  not  create  a  relation 
between  them  different  from  that  which 
would  exist  by  law  by  reason  of  the  makers 
being  bound  by  a  common  obligation;  for. 
In  such  case,  there  Is  an  Implied  contract 
that  each  win  pay  and  discharge  the  com- 
mon obligation  equally.  The  obligation  to 
make  contribution  is  based  upon  an  Implied 
contract  which  exists  from  the  date  of  the 
creation  of  the  relation  between  the  parties. 
The  right  Is  inchoate  from  that  date.  It  be- 
comes complete  upon  payment,  but  It  relates 
back  to  the  time  the  relation  commenced  out 
of  which  the  right  springs.  Nally  t.  Long, 
56  Md.  567;  Bragg  r.  Patterson,  supra;  Sex- 
ton T.  Sexton,  supra.  It  is  no  defense  to  an 
action  for  contribution  that  the  defendant 
has  been  released  by  the  original  creditor. 
Clapp  T.  Rice,  16  Oray,  557.  The  appellant 
had  not  performed  his  Implied  contract  aris- 
ing at  the  original  creation  of  the  Joint  debt. 
The  stiit  for  contribution  was  not  based  upcm 
any  note  or  Judgment,  but  was  founded 
upon  that  implied  contract.  Equity  looks 
through  mere  forms  to  find  tlie  natural  Jus- 
tice of  the  whole  transactlcm.  Two  of  the 
fire  original  Joint  debtors  being  Insolvent,  and 
the  appellee  having  been  compelled  to  pay, 
in  addition  to  his  own  share,  the  shares  of 
these  two  Insolvents,  equity,  which  Is  equal- 
ity, demanded  that  the  debtors  who  were 
not  Insolvent  should  equally  bear  the  burden 
of  the  shares  of  the  Insolvents  so  paid;  that 
the  appellant  should  reimburse  the  appellee 
to  the  extent  of  one-third  of  the  amount 
which  the  latter  has  thus  been  compelled  to 
pay  in  excess  of  his  ratalde  tbaie  of  the  Joint 
debt. 

Counsel  for  appellee  have  suggested  that 
no  question  as  to  the  amount  of  the  recovery 
was  saved  by  the  motion  for  a  new  trial, 
wherein  it  was  assigned  as  cause  that  "the 
damages  assessed  by  the  court  are  excess- 
ive," wlilch  is  the  fourth  statutory  cause,  and 
can  be  properly  assigned  only  In  cases  of 
tort.  This  suggestion  is  supported  by  deci- 
sions. Railroad  Co.  v.  Acres,  108  Ind.  548, 
9  N.  E.  453;  Thomas  v.  Merry,  113  Ind.  83, 
91.  15  N.  E.  244;  Western  Assur.  Co.  v. 
Studebafcer  Bros.  Mfg.  Co.,  124  Ind.  176, 182, 
23  N.  E.  USa   The  Judgment  la  affirmed. 

HENLBT,  C.  J.,  took  no  part  In  tbe  con- 
sideration or  decision  of  Uila  cause. 


HAAS  T.  am  OF  BTAN8VILLSL 
(AKtellate  Oonrt  vt  Indiana.   June  28. 1898.) 
Afpsal— Rbhbabino — New  Qubbtions. 

1.  After  decision  on  the  merits,  a  constitution- 
al question  cannot  be  raised  on  petition  for  re- 
hearing for  the  purpose  of  baring  the  caose 
trahaferred  to  tlie  supreme  court. 

2.  Questions  not  urged  In  argnment  will  not 
be  constdered  after  a  rdiearing  oas  been  gnat- 
ed  on  othw  gronnds. 

On  motion  to  transfer  orase  to  the  supreme 
court  and  for  reheajing.  Denied. 
For  former  report,  see  60  N.  B.  46. 

PER  CURIAM.  Counsel  for  appellant 
strenuously  reargue  the  questiima  decided  In 
the  principal  opinion.  Nothing  whatever  Is 
presented  In  the  petition  tot  a  rehearing  that 
was  not  fully  considered  by  the  court  on  the 
original  hearii^.  We  have  i^aln  carefully 
consldraed  all  the  questiims  raised  by  the 
petition,  and  Uiere  is  nothing  said  In  support 
of  the  petltltm  calling  for  special  notice. 
Counsel  have  presented  no  reason  or  author- 
i^,  and  we  know  of  nine,  why  the  affirm- 
ance of  the  Judgment  rendered  by  the  trial 
court  should  not  stand.  We  are  content  with 
the  original  opiirirai,  and  adhere  to  the  law 
of  the  case  as  therein  declared  on.  every  map 
terlal  point  A  motion  is  also  presented  and 
argued  at  length  to  transf  a  the  caaa  to  the 
supreme  court  tm  the  ground  that  a  consti- 
tutional question  is  Involved.  No  such  ques- 
tion was  presented,  or  even  suggested.  In 
the  briefs  on  the  original  hearing.  After  a 
case  has  been  signed  and  decided  aiOx^  up- 
on the  merits,  a  constitutional  questlra  can- 
not be  raised  upon  a  petition  for  ft  reheailng 
for  the  purpose  of  having  the  case  transfer- 
red to  the  supreme  &)iaet  It  is  a  rery  famil- 
iar role  that  new  questions  will  not  be  con- 
sidered by  the  appellate  tribunal  on  petition 
for  renearing.  And  It  has  also  been  held 
that  questiona  not  urged  In  argument  befwe 
the  de<dslon  In  the  canse  win  not  be  consider^ 
ed  after  a  rehearing  has  been  granted  on  oth- 
er ground  Wasson  v.  Bank,  107  Ind.  206, 
8  N.  B.  07;  Danenhoffer  t.  State,  70  Ind.  7S; 
EmMSon  v.  Opp,  0  Ind.  App.  681,  84  N.  B. 
840,  and  S7  N.  B.  24;  Johnson  t.  Jones,  79 
Ind.  141,  and  cases  cited;  Ballwi^  Co.  v. 
Hicks.  11  Ind.  App.  588,  87  N.  B.  4S.  and 
89  N.  B.  767,  The  petition  for  a  rehearing 
and  the  motion  to  transfer  are  orermled. 

(W  iBd.  App.  4nj 

PENINSULAR  STOVE  CO.  v.  ELLIS  et  al. 
(Appellate  Court  of  Indiana.  June  28,  1898.) 
Rbplbtik — JodgmbntS'Baleb — Pracd  or  Botbr 

— BUBSBQURST  MORTOAOBBS — ASBiaH- 
HBNTB  FOB  URBDITOHS. 

1.  A  Judgment  for  i^aintifl  In  replevin  is  not 
warranted,  wliere  it  does  not  appear  tliat  de- 
fendant is  in  possession  of  tlie  goods  or  daim- 
Id^  title  thereto. 

2.  Where  an  insolvent  purchased  goods 
thronsh  fraud,  and  mortgaged  them  to  persons 
who  had  no  notice  tit  his  frand^  for  a  valuable 
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coDsideration,  before  dlsaffirmaoce  by  the  aeller, 
the  mortgagees  acquired  a  good  title. 

3.  A  jadgmient  cannot  be  rendered  against  a 
defendant  on  a  count  to  which  hia  demorrer  has 

been  sustained. 

4.  Where  an  Insolvent  purdiaaed  goods 
through  fraud,  the  seller  could  recover  against 
him  and  his  assignee  for  the  benefit  of  creditors 
for  conversion,  the  assignee  not  being  an.  in- 
nocent purchaser  tor  value  as  against  the  seller. 

5.  A  purchase  of  goods  by  one  unable  to,  and 
not  Intending  to,  pay  for  thern^  constitutes  a 
fraud  entitling  the  seller  to  avoid  the  sale. 

Appeal  tmm  drcnlt  court,  Stenbeu  connly; 
W.  L.  Fenfldd,  Judge. 

Action  by  tlie  Peninsular  Stove  Oompany 
against  Clark  B.  EUla,  as  aaidgnee  of  one 
Snyder,  and  o&ers.  There  was  a  special- 
verdict;  on  which  Judgment  was  entered  In 
favor  of  plaintiff  against  defendant  Snyder, 
and  in  favor  of  defendants  Buss^,  Croxton, 
and  Wickwlre.  From  the  Judgment,  and 
from  an  order  denying  a  motion  to  modify 
plaintiff's  Judgment  so  as  to  make  the  same 
in  Its  favor  as  against  defendants  Croxton, 
Russell,  and  Wickwlre,  It  appeals.  Reversed. 

Sol.  A.  Wood,  for  appellant  Brown  &  Da- 
vis and  Croxton  &  Powers,  for  appellees. 

OOMSTOCK.  J.  The  complaint  is  In  two 
paragraphs:  The  first  in  replevin;  the  sec- 
ond for  conversion.  The  cause  was  put  at 
Issue,  submitted  to  a  Jury,  and,  upon  proper 
request,  a  special  verdict  returned. 

No  question  Is  presented  on  the  pleadings. 

On  the  special  verdict  the  court  rendered 
Judgment  In  favor  of  plaintUf  against  appel- 
lee Snyder  for  the  possession  of  the  prc^- 
erty,  and  overruled  its  motions  as  against 
the  other  appellees,  and  rendered  Judgment 
in  favor  of  defendants  Russell,  Croxton,  and 
Wickwlre  for  the  return  of  the  property,  or, 
upon  failure  of  plaintiff  to  return  the  prop- 
erty. Judgment  for  9231,  the  amount  found 
by  the  Jury  to  be  the  value  thereof,  and  tliat 
they  recover  of  the  plaintiff  their  costs. 
Plaintiff  moved  to  modify  the  Judgment  so 
as  to  make  the  -same  in  Its  favor  as  against 
Croxton,  Russell,  and  Wickwlre,  and  for  all 
costs  in  the  cause,  which  motion  the  court 
overruled. 

The  assignment  of  errors  challenges  the 
action  of  the  court  In  overruling  the  motion 
for  Judgment  against  the  several  app^leea, 
and  Its  motion  to  modify  the  Judgment,  and 
In  rendering  Judgment  in  favor  of  appellees 
on  the  special  verdict  The  special  verdict 
shows  that  appellee,  at  the  time  of  ordering 
the  goods  in  controversy,  was,  and  had  t)een 
for  years,  In  business  as  a  retail  dealer  in 
stoves  and  hardware;  that  on  the  Qth  of 
April,  1894.  he  ordered  the  goods  of  plain- 
tiff's agent  for  the  purpose  of  selling  them  at 
retail;  that  they  were  delivered  August  15th, 
and  placed  in  his  store  as  a  part  of  his 
stock.  Ou  September  3, 1894,  appellees  Ru»- 
Bell,  Croxton,  and  Wickwlre  being  among 
his  bona  fide  creditors  to  the  amount  of  |2,- 
999.03,  he  executed  to  them  a  chattel  mort- 
Ifuge  upon  his  merchandise.  Including  stoves 


purchased  and  received  of  jAalntlffs,  to  se- 
cure said  Indebtedness,  which  was  evidenced 
by  promissory  notes.  When  defendant  Sny- 
der purchased  the  goods  of  plaintiff,  he  was 
insolvent,  and  was  not  able  and  Intended  not 
to  pay  for  them.  On  September  5th  he  made 
a  deed  of  assignment,  conveying  all  his  prop- 
erty to  appellee  Ellis,  assignee,  for  the  ben- 
efit of  his  creditors.  Ellis,  assignee,  was  aft- 
erwards succeeded  by  Gates,  8j>p^ee,  as  as- 
signee. Snyder's  Indebtedness,  aside  from 
that  provided  for  by  said  mortage,  was  fS,- 
576.29.  At  the  time  said  appellees  Russell, 
Croxton,  and  Wickwlre  received  said  mort- 
gage they  had  no  knowledge  or  notice  that 
said  Snyder  had  purchased  said  goo^  with 
the  fraudulent  intent  of  not  paying  for 
them.  Plaintiffs  agent  demanded  of  each  of 
the  defendants  the  goods  in  controversy  be- 
foEe  the  commencement  of  this  suit.  It  does 
not  appear  from  the  special  verdict  that 
there  was  any  disaffirmance  of  the  sale  or 
any  claim  of  fraud  made  prior  to  the  execu- 
tion of  the  mortgage  and  the  deed  of  assign- 
ment 

By  his  deed  of  assignment  for  the  ben^t 
of  his  creditors  Snyder  had  devested  him- 
self of  all  title  to  the  propwty:  He  was  not 
at  the  time  of  tiie  commencement  of  this 
action,  in  possession  thereof,  nor  daimlng 
title  thereto,  nor  were  either  of  the  spp^- 
lees,  nor  were  they  or  either  of  them,  detain- 
ing the  same,  so  far  as  appears  from  the 
special  verdict,  and  In  a  special  verdict  noth- 
ing is  taken  by  Intendment  A  Judgment  in 
favor  of  appellant  In  replevin  would  not 
therefore,  have  been  warranted  by  the  find- 
ings of  the  Jury.  It  remains  to  be  deter- 
mined whether  it  was  entitled  to  Judgment 
for  conversion. 

Benjamin  on  Principles  of  Sales,  at  page 
107,  states  the  following  to  be  the  rule  of 
law  applicable  to  fraudulent  sales:  "When 
a  person  obtains  possession  of  goods  with 
the  Intention  by  the  owner  to  transfer  to  him 
both  the  property  and  possession,  although 
the  buyer  has  made  a  false  and  fraudulent 
representation  In  order  to  effect  the  contract 
or  obtain  the  possession,  the  property  vests 
In  him  as  buyer,  without  the  defrauded  own- 
er has  done  some  act  to  disaffirm  the  trans- 
action; and  the  legal  consequence  Is  that 
if,  before  the  disaffirmance,  the  fraudulent 
buyer  has  transferred  either  the  whole  or  a 
partial  Interest  in  the  goods  to  an  Innocent 
transferee  for  value,  the  title  of  said  trans- 
feree is  good  against  the  defrauded  owner." 
See  authorities  cited  on  the  same  page.  In 
Thompson  v.  Peck,  115  Ind.  516,  18  N.  B.  16. 
our  supreme  court,  by  Mitchell,  J.,  said:  "It 
Is  well  settled  that,  even  tbough  a  sale 
of  property  be  Induced  by  fraud,  the  con- 
tract Is  not  void,  but  only  voidable.  The 
title  to  the  property  passes  to  the  fraudulent 
vendee,  subject  to  the  right  of  the  vendor, 
upon  discovering  the  fraud,  to  elect  whether 
he  will  rescind  the  contract  by  returning,  or 
offering  to  return,  whatever  of  value  he  may 
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have  received,  and  reclaim  bis  property,  or 
whether  he  will  retain  the  consideration,  and 
treat  the  bargain  as  subsisting.  Until  the 
vendor  makes  his  election,  the  contract  con- 
tinues, and  the  title  of  the  property  remains 
in  the  purchaser  as  against  all  the  world." 
Powers  V.  Benedict,  88  N.  T.  605.  In  Ourme 
V.  Ranh,  100  Ind.  251,  the  supreme  court,  by 
Mitchell,  J.,  says:  "But  where  there  Is  an 
absolute  sale  and  delivery  of  personal  prop- 
erty by  the  owner  to  the  vendee,  and  the 
sale  Is  merely  voidable  on  acc<n]nt  of  fraud 
in  the  vendee,  such  vendee  may  transfer  a 
good  title  by  a  sale  made  to  a  bona  fide  pur- 
chaser for  value."  Hie  special  verdict  shows 
that  the  goods  In  controversy  were  sold  to 
appellee  Snyder  to  be  sold  by  him  at  retail, 
in  the  ordinary  course  of  his  business,  as  a 
store  and  hardware  merchant;  that  the 
mortgagees  had  no  knowledge  of  Uie  facts 
attending  the  purchase  of  the  goods,  or  the 
fraudulent  intention  with  which  they  were 
purchased;  and  that  the  mortgage  was  ex- 
ecuted to  them  for  a  valuable  consideration, 
—money  loaned  after  the  purchase,  and 
time  of  payment  extended  on  an  antecedent 
debt  So  that,  If  convei-slon  had  been  a  fact 
In  Issue,  the  findings  would  not  have  estab- 
lished It  But  the  several  demurrers  filed  by 
the  mortgagees  to  the  paragraph  of  con- 
version were  sustained  by  the  court  and  as 
to  them  conversion  was  not  an  Issue  In  the 
cause.  It  is  clear,  therefore,  that  It  would 
hare  been  error  for  the  court  to  have  rendered 
Judgment  against  the  m«^;agee8  either  In  re> 
plevin  or  for  conversion: 

It  remains  only  to  determine  the  liability, 
upon  the  facts  found  by  the  special  verdict 
of  the  assignor  and  his  assignee  on  the  see* 
ond  paragraph  of  complaint  Had  Snyder 
retained  poasesslon  of  the  goods,  and  re- 
fused, upon  demand,  to  surrender  them  to 
the  seller,  this  sale  being  fraudtilent  that 
refusal  would  have  been  a  conversion.  The 
awlgnee  and  assignor  occupy  the  same  rela- 
tion with  reference  to  the  seller,  A  refusal 
upon  the  part  of  the  assignor  would  ailso  be 
a  conv^sion.  An  assignee  for  the  benefit 
of  creditors  is  not  a  purchaser  for  value  as 
against  the  defrauded  owner.  Tide  Benj. 
Sales,  p.  108;  Dugan  v.  Nichols,  125  Mass. 
43:  Nichols  V.  Michael,  28  N.  Y.  204;  Bussing 
V,  Bice,  2  Gush.  48;  I><maldson  v.  Farwell, 
93  V.  S.  631;  RateUffe  T.  Sangston,  18  Md. 
383;  Yeatman  v.  Savings  Inst,  95  U.  S.  764; 
Trust  Oo.  T.  Trumbull,  137  lU.  146-179,  27 
N.  K.  24;  Farley  v.  Lincoln,  51  N.  H.  577; 
Rogers  V.  Whltehouse,  71  Me.  222;  Singer 
V.  Schilling,  74  Wis.  369,  48  N.  W.  101.  The 
assignment  was  therefore,  as  against  the 
seller  and  except  as  to  bona  fide  purchasers 
for  value,  a  conversion.  Counsel  for  appel- 
lees argue  that  the  alleged  fraudulent  rep^ 
resentatlon,  artifice,  and  concealments; 
which  the  Jury  found  constituted  the  fraud 
which  Induced  appellant  to  make  the  sale, 
were  not  such  concealments  or  such  repre- 
sentations ^a  warrant  the  condnsloa  of 


fraudulent  Intent  But  the  Jury  found  as 
a  fact  which  was  Its  province  to  do.  that  the 
vendee,  at  the  time  he  purchased  the  goods, 
was  not  able  to  pay  for  them,  knew  that 
be  was  not  able  to  pay  for  them,  and  In- 
tended not  to  pay  for  them.  In  BenJ:  Sales, 
p.  423,  note  e,  it  is  said:  "It  Is  settled  hi 
the  American  courts,  by  a  great  weight  of 
authority,  that  a  purchase  of  goods  by  one 
who  at  the  time  Intends  not  to  pay  for  them 
is  such  a  fraud  as  will  entitle  the  vendor 
to  avoid  tbe  sale,  although  there  were  no 
fraudulent  representations  or  false  preten- 
ses,"—citing  Barnard  v.  Campbell,  65  Barb. 
286;  King  v.  Phillips,  8  Bosw.  603;  Wiggln 
T.  Day,-  9  Gray,  97;  Peters  v.  Hllles,  48  Md. 
506;  Thompson  v.  Rose,  16  Conn.  71-81; 
Talcott  V.  Henderson,  31  Ohio  St.  162;  Bld- 
ault  T.  Wales,  19  Mo.  36;  Redlngton  t. 
Roberts,  26  Vt  686;  Nlchcds  v.  Michael,  25 
N.  Y.  264;  and  nnmorous  other  cases.  So 
that, 'upon  the  finding  alone  that  appellee 
Snyder  Intended  not  to  pay  for  the  goods,  the 
appellant  had  a  right  of  action  for  conver- 
sion. The  special  verdict  Is  contradictory. 
Indefinite,  and  uncertain.  We  have  conclud- 
ed that  the  ends  of  Justice  will  be  better 
subserved  by  a  new  trial  than  by  a  modifi- 
cation of  the  Judgment.  The  Judgment  is 
therefore  reversed,  with- InstrDCtlons  to  the 
trial  court  to  retry  the  caiue. 


(EO  Ind.  App.  HU 

OLARK  SOHOOL  TP.  v.  HOME  INSUBANCC 

&  TRUST  00. 
(Appellate  Conrt  of  Indiana.    June  80,  1808.) 

School  Tow^^ship  —  Liabilities  —  Tkostbb's 
autboritt. 

1.  While  a  school  township  wonid  not  be 
bound  for  a  debt  contracted  by  its  trustee  for 
a  thing  suitable  and  neceasary,  in  violation  of 
Homer's  Rev.  St  1807,  »  6006,  6007  (Bums* 
Rev.  St  1894.  H  8061, 8082),  which  requires  him 
to  first  secure  an  order  from  the  conn^  comnis- 
fiioners,  yet  when  it  accepts  the  benefit  thereof, 
a  recovery  may  be  had  therefor. 

2.  By  a  provision  of  Horner's  Bev.  St  1807,  | 
4444^nnu'  Rev.  St  1804,  t  BBm,  that  a 
trustee  of  a  school  township  **8hall  have  the 
care  and  miinagement  of  all  property,  real  and 
personal,  belonging  to  their  respective  corpora- 
tions for  common  school  purposes,"  authority 
to  expmd  a  reasonable  sum  In  Inauzing  school 
property  against  fire  may  be  Implied. 

Appeal  from  circuit  court;  Perry  coonty; 
Bdward  Qough,  Judge. 

Action  by  Home  Insurance  &  Trust  Com- 
pany against  Clark  school  township,  etc 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

861.  H.  Esarey,  for  a^tdlaiit  Blbwt  SWan, 

for  appellee. 

BLACK,  J.  Appellee  brought  Its  action 
against  appellant  Clark  school  township,  of 
Perry  county,  Ind..  to  recover  the  price  of  a 
policy  insuring  the  school  township  for  three 
years  against  loss  by  fire  on  20  school  houses, 
and  school  furniture,  fixtures,  and  apparatus 
ther^n,  in  nld  township,  under  the  control, 
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care,  and  management  of  the  trustee  of  said 
school  township.  There  were  two  paragraphs 
of  complaint:  The  first,  to  recover  the  price 
at  which  the  policy  was  Issued,  which  was 
alleged  to  be  its  value;  the  second,  setting 
forth  a  warrant  for  said  price,  certified  there- 
in to  be  due  from  Clark  township,  payable 
out  of  the  special  school  fund,  for  Insurance 
on  20  school  houses,  to  an  agent  named  of 
the  appellee,  which  warrant  was  assigned  by 
Indorsement  in  writing  by  said  agent  to  the 
appellee.  In  each  paragraph  it  was  alleged 
that  the  appellant,  by  and  through  its  trus- 
tee,  applied  for  the  Insurance  to  said  agent; 
that  thereupon  the  appellee  Issued  the  policy 
to  the  appellant,  and  delivered  it  to  said  trus- 
tee for  the  appellant;  that  since  the  policy 
was  so  Issued  it  had  been,  and  stIU  was,  a 
valid  and  subsisting  Insurance  on  said  prop- 
erty of  the  appellant;  that  said  Insurance 
was  useful,  suitable,  and  necessary  for  the 
benefit  of  the  appellant,  and  was  of  the  value 
stated  as  the  price  thereof;  that  it  was  de- 
livered by  the  appellee  to  the  appellant,  and 
accepted  by  the  latter,  which  bad  ever  since 
received  and  retained  the  benefit  thereof. 

There  was  an  answer  in  two  paragraphs, 
the  first  being  the  general  denial.  A  demur- 
rer to  the  second  paragraph  of  answer  was 
BustaJned.  and  tlils  ruling  alone  is  assigned 
as  error.  In  this  paragraph  it  was  alleged 
that  at  the  time  appellant  incurred,  or  at- 
tempted to  Incur,  said  debt,  "the  fund  to 
which  the  same  was  chargeable  was  In  debt 
in  excess  of  the  funds  on  hand  and  of  the 
current  year's  levy,  and  that  the  defendant's 
trustee  did  not  post  the  notices  In  the  said 
township  that  he  would  ask  the  board  of 
commissioners  of  Ferry  county,  Ind.,  for  per- 
mission to  Incur  said  debt,  nor  did  he  ask 
the  permission  of  the  commissioners  of  said 
county,  at  any  time,  ox  for  any  purpose,  to 
grant  to  said  trustee  any  such  privilege,  but 
that  he  contracted  said  debt  or  pretended 
debt  in  express  violation  of  the  law  of  the 
state  of  Indiana."  The  appellant,  by  this 
answer,  sought  to  base  Its  defense  upon  the 
statute  by  which  It  Is  provided  that  "when- 
ever it  becomes  necessary  for  the  trustee  of 
any  township  in  this  state  to  Incur,  on  behalf 
of  his  township,  any  debt  or  debts  whose  ag- 
gregate amount  shall  be  In  excess  of  the 
fund  on  hand  to  which  such  debt  or  debts  are 
chargeable,  and  of  the  fund  to  be  derived 
from  the  tax  assessed  against  his  township 
for  the  year  In  which  such  debt  Is  to  be  in- 
curred, such  trustee  shall  first  procure  an 
order  from  the  board  of  county  commission- 
ers of  the  county  In  which  such  township  Is 
situated,  authorizing  him  to  contract  such 
Indebtedness";  and  "before  the  board  of 
commissioners  shall  grant  such  order,  the 
township  trustee  shall  Ste,  In  the  auditor's 
office  of  his  county,  a  petition,  setting  forth 
therein  the  object  for  which  such  debt  or 
debts  are  to  be  Incurred  and  the  approxi- 
mate amount  required,  and  shall  make  affida- 
vit that  he  has  caused  notice  to  be  given  of 


the  pendency  of  such  petition,  by  posting  no- 
tices In  not  iesB  than  five  public  places  in 
his  township,  at  least  twenty  days  prior  to 
the  first  day  of  tbe  session  'of  said  board." 
Horner's  Rev.  St  1897,  K  6006,  6007  (Bumai' 
Rev.  St  tS&i,  §9  8081,  8082). 

It  has  been  settled  that  a  township  trustee 
has  no  power  to  bind  his  township  by  a  con- 
tract In  violation  of  these  statutory  prorl' 
slons,  but  that  when  a  trustee  of  a  schotd 
township  undertakes  to  bind  the  township  by 
contracting  a  debt  contrary  to  these  provi< 
sions,  and  anything  for  which  the  trustee 
has  authority  to  expend  money  from  the  spe- 
cial school  fund  has  under  his  contract  been 
received  and  retained  by  tbe  school  township 
which  is  beneficial  to  such  township,  there 
may  be  a  recovery  against  the  school  town- 
ship for  the  benefit  so  derived  by  it;  the 
right  to  recover  resting,  not  upon  tbe  con- 
tract, but  upon  the  fact  that  the  school  town- 
ship received  and  enjoyed  the  benefit  of 
something  suitable  and  necessary,  which  the 
trustee  would  liave  liad  authority  of  law, 
as  sadh,  to  procure  for  the  benefit  of  tbe 
school  township,  with  money  of  its  special 
school  fund  in  his  bands,  without  contracting 
a  debt  therefor.    See  Boyd  v.  Scho(^  Tp., 

123  Ind.  1,  23  N,  E.  862;  Boyd  v.  School  Tp., 

124  Ind.  193,  24  N.  B.  661;  Killlan  v.  State. 
15  Ind.  App.  261,  43  N.  B.  955;  Clinton 
School  Tp.  V.  Lebanon  Nat  Bank  (Ind.  App.) 

47  N.  B.  349;   Helms  v.  SUte  (Ind.  App.) 

48  N.  B.  264;  School  Tp.  y.  Qrosalns  (Ind. 
App.)  50  N.  B.  771. 

We  need  not  determine  whether  a  viola- 
tion of  the  statutory  restriction  was  snffl- 
ciently  stated  in  the  answer,  if  the  onnplalnt 
showed  a  good  cause  of  action.  The  demnr- 
r^  searched  the  complaint  and  a  bad  an- 
swer would  be  good  enough  for  a  bad  com- 
plaint 

If  the  trustee  of  the  scho<^  township  bad 
authority  to  expend  money  from  the  special 
school  fund,  for  Insurance,  It  must  be  ex- 
pressed or  Implied  in  tbe  statutes;  for  be  Is 
a  special  public  agent  with  restricted  stat- 
utory authority.  It  is  provided  that  the  trus- 
tees of  the  several  townstalpa,  etc.,  shall 
have  power  to  levy  a  special  tax  in  their 
reepectlTe  townships,  etc.,  "for  the  constmc- 
tlon,  renting  or  repairing  of  school  houses, 
for  providing  furniture,  school  apparatus  and 
fuel  therefor,  and  for  tbB  payment  of  other 
necessary  expenses  of  tbe  school,  except  tui- 
tion," etc,  and  that  the  Income  from  said  tax 
Shall  be  denominated  the  "special  school  rev- 
enue." Horner's  Rev.  St  1897,  S  4467 
(Burns'  Rev.  St  1894,  |  5953).  It  Is  also  pro- 
vided that  the  trustees  shall  take  charge  of 
the  educational  affairs  of  their  respectlTe 
townships,  etc,  and  build  or  otherwise  pro- 
vide suitable  bouses,  furniture,  apparatus, 
SAd  other  articles  of  educational  appUancen 
necessary  for  the  thorough  organization  and 
efficient  management  of  said  schools,  and 
that  they  "shall  have  the  care  and  manage- 
ment of'  all  property,  real  and  personal,  be- 
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loDKlnc  to  their  tvspectiTe  corporations  for 
common  school  parposes,  except  the  congres- 
sional school  lands,"  etc.  Homer's  Rev.  St 
18&7,  I  4444  (Boms'  Rev.  St  1894,  |  D820). 
If  the  tmatee  has  authority  to  purchase  In- 
surance jigalnst  loss  by  Are,  It  Is  derived,  we 
apprehend,  under  these  statutes.  In  Jackson 
1^.  T.  Home  Ins.  Co.,  54  Ind.  184,  It  was  h^ 
that  the  trustee  of  a  township  could  not  ren* 
4er  the  civil  tovrasblp  liable  In  an  action 
against  It  hla  contract  which  purported 
to  be  hla  promise  as  trustee  of  the  township 
to  pi^r  for  Insurance  on  school  houses  of  the 
township,  the  action  not  being  against  the 
school  township,  and  the  contract  not  pur- 
porting to  be  made  by  or  on  behalf  of  the 
school  township.  It  was  said  that  the  town- 
ship had  no  power  to  make  a  contract  for 
the  bulldlnc  of  a  school  house,  and  that.  If 
it  had  not  such  power,  It  required  no  argu- 
ment to  show  that  It  had  no  power,  unless 
specially  conferred,  to  Insure  a  school  house. 
The  case  did  not  require  a  decision  npon  the 
question  whether  a  school  township  might 
■o  contract  through  Its  trustee.  We  are  of 
the  opinion  that  under  tiie  statutory  provi- 
sions placing  upon  the  trustee  the  duty  of 
caring  for  and  managing  the  school  proper- 
ty,  he  has  such  Implied  authority  tiiat  In  the 
«xerclse  of  tals  discretion,  he  may  m^e 
reasonable  expenditures  from  the  special 
acbpol  revrane,  by  way  of  procuring  Inani^ 
ance  on  such  property  against  flrsu  The 
Judgment  Is  afllrmed. 


{SO  InA.  Appf.  072) 

•OITT  OF  ALEXANDRIA  at  aL  T.  TOTTNG.> 

{Appellate  Court  of  Indiana.    Jane  29,  1888.) 

AsFBonva  StRSBTS— Action  fob  Damaobb— Ccm- 
nAiBT— SraoiAi.  VBamor— JuneHBK^ 
Etidbnos— Naw  Tbial. 

1.  A  complaint  in  bd  action  for  damai^s  for 
fwnonal  IsjurieB  alleged  the  IncorporatioD  of 
defendant  city;  ita  contract  with  defendant 
company  to  construct  a  system  of  waterworks; 
that  the  company,  in  pursoanc*  of  that  contract, 
dug  a  deep  ditch  acrosa  one  of  the  traveled 
■atieets  of  the  city;  that  plaintiff,  while  care- 
fnlly  passing  along  the  street  In  ignorance  of 
the  existence  of  the  ditch,  fell  Into Itr  and  was 
-injured;  that  the  ditch  was  1^  open  anl  on- 
warded;  and  becanae  it  was  so  neelisrently  left 
unguarded  and  open  in  the  nignttlme,  and 
without  fault  apon  his  part  he  te]^  into  the 
■ditch,  and  was  injured.  EM,  that  plaintiff's 
freedom  from  negligence  and  defendant's  negli* 
.gence  and  joint  liability  are  sufficiently  set 
fortb. 

2.  It  is  not  the  province  of  a  jur;^,  in  returning 
a  apeciR]  verdict  in  a  personal  injury  action,  to 
'find  that  one  or  the  other  party  was  negligent. 

3.  Where  the  facts  found  by  a  jury,  and  re- 
turned in  a  special  verdict  in  a  personal  injnry 
•action,  warrant  the  conclusion  by  the  court  that 
'defendants  were  negligent,  that  such  negligence 
contributed  to  plaintlff^i  injnry,  and  that  plain- 
tiff was  free  from  negligence,  snfflclent  founda- 
tion for  jndgm^t  agaust  d^endants  Is  fvr^ 
nished. 

4.  In  an  action  against  a  dty  and  a  company 
•«mp)oyed  by  it  to  constnict  a  system  of  water- 
works, for  damages  for  an  injury  received  by 
telling  Into  a  ditch  dug  by  the  company  under 
■Its  contract  the  admission  In  evidoice  of  mat- 

'■IMiearfns  danlad. 


ters  of  record  ot  the  proceedings  of  tiie  dty 
coundl  relative  to  the  constroctTon  of  the  wa- 
terworks, and  of  a  bond  given  by  the  company 
to  the  waterworks  company,  and  assigned  by  ft 
to  the  city,  is  harmlesB. 

6.  In  a  personal  injury  abtlon,  evidence  of 
declarations  and  complaints  made  by  the  plain- 
tiff concerning  his  suffering  at  the  time  he  made 
them  is  admissible. 

6.  A  new  trial  will  not  be  granted  because  of 
newly-discovered  evidence  where  the  evidence 
discovered  would  not  be  admlsdble  on 'the  triaL 

Appeal  from  circuit  court  Delaware  enmi- 
ty; George  H.  Koons,  Judga. 

Actl(m  by  George  W.  Tonng  against 'Hie 
city  of  Alexandria  and  others.  £'rom  a  judg- 
ment against  the  dty  of  Alexandria  and  the 
Seckner  Contracting  Company,  those  defoid- 
ants  appeal.  Affirmed. 

Gr^ry.  Sllv-  rlmrg  ft  Lotz  and  Shannon  A 
Rizer,  for  appellajits.  Walllngford  &  May, 
J.  B.  Wiley,  and  Leffler  A  Ball,  for  appellee. 

HBNLET,  O.  J.  The  appellee  was  the 
plaintiff  In  the  lower  court,  and  prosecuted 
this  action  to  recover  damages  resulting  from 
an  Injury  received  by  falling  into  an  excava- 
tion or  trench  dug  In  a  certain  street  In  the 
dty  of  Alexandria.  The  action  was  begun 
In  the  Madison  drcnlt  court,  and.  In  addition 
to  the  appellants,  one  Walter  Fleming  and 
the  Alexandria  Waterworks  were  made  de- 
fendants. The  defendants  separately  demur- 
red to  the  complaint  assigning  as  cause  that 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  These  demur- 
rers were  overruled,  and  the  defendants  each 
excepted  to  the  rallng  thereon.  The  defend- 
ants separately  answered.  These  answers 
were  each  general  denials,  there  being  no 
other  uuwers  filed.  The  venue  was  chan- 
ged to  the  Delaware  circuit  court  where 
there  was  a  trial  by  Jury,  and  a  special  ver- 
dict returned,  wherein  appellee's  damage  was 
asseraed  at  93,00a  Motions  for  Judgment 
npon  the  special  verdict  were  separately 
made  by  each  par^  to  the  actltm.  The  mo- 
tions of  each  of  the  appellants  for  Judgment 
on  the  special  Terdict  were  orermled.  The 
separate  mottons  of  the  defendants  the  Alex- 
andria Waterworks  and  Walter  Fleming 
were  sustained.  The  motion  of  appellee  for 
Judgment  npon  the  spedal  verdict  against 
pellants  waa  sustained.  Appellants  filed 
their  J(^t  and  several  morons  for  a  new 
trial,  which  was  overruled,  aa  was  also  the 
motion  In  arrest  of  Judgment  Th^eupm 
the  court  rendered  Judgment  against  appel- 
lants In  the  sum  $3,00a  Appdlants  have 
Jointly  and  severally  assigned  error  as  fol- 
lows: (1)  Brror  In  orerruUng  appellants'  de- 
murrw  to  appellee's  amended  complaint  (2) 
Error  In  overrallng  appdlants'  motion  for 
Judgment  upon  the  spedal  verdict  of  the  Ju- 
ry. (3)  Brror  In  sustaining  appellee's  motion 
for  Judgment  npon  the  special  verdict  (4} 
Error  In  overruling  appellants*  motion  ft>r  a 
new  trial.  (6)  Error  in  overmUng  appellants' 
motion  In  arrest  of  Judgment 

Counsel  for  appellants.  In  their  argument 
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first  question  the  snfflclency  of  Oie  complaliiU 
wblcb  qnestion  was  raised  In  tue  lower  court 
by  tbe  separate  demnrrers  ot  s^pellanta  di- 
rected ttaereta  Tbe  comiflalnt  alleges:  Tbat 
tbe  Alexandria  'Watarworks  la  a  dnly-lDCW- 
porated  (MKupany  under  tbe  laws  of  tbe  state 
of  Indiana.  Tbat  the  dty  of  Alexandria  Is 
a  dvly-lncoEponited  dty  na&ex  tbe  general 
laws  of  ilils  state.  That  about  the  Ist  of 
July,  18S6,  said  city  of  Alexandria  advertised 
for  bids  for  the  conatmctlon  of  a  system  of 
waterworks  for  said  dty,  and  that  the,  Sech- 
ner  Contractile  Ckimpany  was  (me  of  the  bid- 
ders for  such  wturk,  and  tbat  said  bid  was 
duly  accepted  by  the  common  council  of  said 
city  of  Alexandria.  Appellant  the  said  Seck- 
ner  Contracting  Company  duly  assented  to 
said  acceptance.  That  on  tbe  13th  day  of  Au- 
gust, 188S,  the  said  dty  of  Alexandria,  by  Its 
common  coundl,  adopted  an  ordinance  grant- 
ing a  franchise  tor  the  cuistmctlim  ot  said 
waterworks  system  to  tbe  Alexandria  Water- 
works,  which  watowwha  were  to  be  con- 
structed In  accordance  with  the  plans  and 
specifications  on  file  In  the  dty  engineer's  of- 
fice. That  the  Alexandria  Waterwwfcs  duly 
acc^ted  said  franchise  and  all  of  the  terms 
of  the  said  ordinance  and  on  the  iSth  day  of 
August,  1886,  tbe  said  Alexandria  Wat^ 
works  and  the  appellant  the  Beduter  Con- 
tracting Company  entered  into  a  contract 
whereby  the  Sedmw  Otmtraetlng  Company 
was  to  cmiatruct  said  waterworks  system, 
and  to  give  Its  bond  to  the  said  Alexandria 
Waterworks  for  the  faithful  performance  of 
such  contract,  and  the  Aleundrla  Waters 
works  did,  oa  the  2Sth  day  of  August  1895, 
assign  said  bond  to  the  appellant  the  said 
city  of  Alexandria,  to  secure  tbe  said  dty 
for  the  faithful  cfmstructlon  of  the  said  wa^ 
terworks  system  In  accordance  with  the  said 
plans  and  specifications.  That  on  or  about 
the  lat  di^  of  September,  1885.  the  appel* 
lant  tbe  Seckner  Contracting  Company  be- 
gan wwk  In  the  c(«stmctIon  of  the  said  wa>- 
terworks  ayst^  and  about  the  same  time 
entered  Into  a  contract  with  one  Walter 
Fleming,  whereby  said  Flmlng  was  to  over- 
see the  constructkm  of  trenches  and  the  lay- 
ing of  pipes  needed  and  required  In  the  ctm- 
structlon  of  the  said  waterwOTks  system. 
That  In  the  p«formasce  ot  the  above  con- 
tract the  said  Fleming  constructed  one  of 
said  trmcbes  along  and  In  Falrrtew  avenue, 
in  said  dty  ot  Alexandria,  and  also  another 
short  trench  on  tbe  arm  at  or  near  tbe  junc- 
tion of  Falrvlew  avenue  and  Adams  street, 
In  said  dty.  Tbat  s^d  short  trench  or  arm 
was  about  16  teet  in  length,  and  was  a  part 
of  said  waterworks  system,  and  said  trencb, 
when  completed,  was  of  the  depth  of  6  feet 
and  2  Inches,  and  of  the  width  of  about  ^ 
feet,  and  lay  Immediately  on  and  across  that 
part  of  said  Adams  street  which  was  most 
used  for  travel  by  pedestrians.  That  said 
short  trench  or  arm  was  left  open,  and  whol- 
ly unguarded,  on  the  evenhig  and  night  of 
the  11th  day  of  October,  1896.  and  that  no 


light  or  guard  of  any  kind  was  placed  at 
said  diort  trench  on  said  nl^t  and  er«itaig: 
and  tbat  ai^ellee  Cell  Into  said  trench  on  the 
night  of  the  11th  day  of  October,  1895,  and 
at  the  time  he  so  f dl  Into  said  trench  he 
bad  no  notice  or  knowledge  whatever  of  the 
construction  or  tbe  exlstoice  of  the  same, 
but  was  at  tbe  said  time  lawfully  pursuing 
his  Journey  along  said  Adams  street;  and, 
the  nl^t  bdng  rerj  dark  and  rainy,  appel- 
lee was  careful  and  cautious  In  pnrsuhig  his 
Journey  along  said  street  at  said  time,  and 
did  everything  to  avoid  an  Injury  of  any 
kind.  That  because  of  the  said  failure  to 
hare  a  light  or  guard  of  some  kind  at  said 
trench.  It  having  been  left  oprai  and  wholly 
tmguarded,  aK>ellee  had  no  means  of  know- 
ing Its  location,  or  of  guarding  against  fall- 
ing Into  It,  and  because  of  said  trench  being 
so  negligently  left  open  and  unguarded  as 
aforesaid,  appellee  was  accidentally,  and 
without  fault  on  his  part,  preclplte.ted  Into 
said  trencb,  wholly  and  entirely  by  the  gross 
negligence  of  the  defendants,  and  without 
any  fault  or  negligence  up(m  the  part  of  the 
appeUee.  Tbat  the  said  Adams  street  is  one 
of  the  principal  streets  of.  tbe  said  cl^  of 
Alexandria,  and  Is  much  traveled  by  the  citi- 
zens of  said  dty  and  by  tbe  public  In  gen- 
eral Tbat  the  appellants  had  notice  of  the 
excavation  in  time  to  have  guarded  the  same 
beftne  tbe  acddent  occurred,  and  that  the 
said  dty  of  Alexandria  at  all  times  retained 
the  right  to  supervise  and  control  tbe  con- 
struction of  said  waterwoi^  system.  And 
that  by  reason  of  said  fall  and  ^redpltatira 
bito  said  trencb  appellee  was  ff»atly  injured, 
and  permanentiy  disabled.  Appellee  then  spe- 
cifically states  to.  hla  comi^ahit  the  kind  and 
nature  ot  the  Injuries  sustained  him,  ms 
ability  to  earn  mon^  priw  to  said  injury, 
and  demands  damages  In  the  sum  of  f  l&,00a 
The  complaint  distinctly  avers  that  lu^- 
lantB  constructed  a  deep  ditch  across  <me  of 
the  travded  streets  of  the  dty,  and  that,  In 
the  nighttime,  appeUee,  while  carefully  pur- 
suing his  way  along  the  streets  tmmlndful  of 
the  danger,  and  not  knovring  of  such  nca- 
vation,  fell  Into  the  same,  and  recdved  the 
injury  for  whldi  damage  Is  claimed.  It  Is 
further  averred  tiiat  his  said  Injury  vas 
caused  whdly  and  entirely  by  the  gross  neg- 
ligence of  appellants;  that  the  said  tr^icb 
or  ditch  was  left  open  and  unguarded  by 
barrien  in  the  nighttime,  and  '%y  means  of 
said  trench  or  arm  bel^  so  negllgentiy  left 
open  and  unguarded  by  barriers  In  the  night- 
time, and  by  means  <^  said  trench  or  arm 
being  so  negligently  left  open  and  unguard- 
ed, plaintiff  (amidlee)  was  accidentally  and 
without  fault  on  his  part  predpitated  into 
said  ahmrt  trench  or  arm."  Appellants'  neg- 
ligence and  appellee's  freedom  from  fault 
are,  we  think,  sufficiently  alleged  in  the  com- 
plaint The  allegaticms  ot  the  comidalnt  at 
so  show  a  Joint  UabiUty  on  the  part  ot  ap- 
pellants to  this  appeUee.  MilUng  Co.  v. 
Abemathy,  8  Ind.  App.  73,  36  M.  BL  399. 
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It  Is  next  contended  by  connael  for  app*;!- 
lants  that  the  lower  court  erred  in  sustain- 
ing appellee's  motion  for  Judgment  on  the 
special  verdict  The  principal  contention  is 
that  the  verdict  Is  insufflcient  to  support  the 
judgment  because  there  Is  no  finding  there- 
in that  the  appellants  were  guilty  of  negli- 
gence, and  that  the  words  "negligence"  or 
"negligently**  nowhere  appear  In  the  verdict 
"The  conclusion  of  negligence  is  not  for  the 
Jury  where  a  special  verdict  Is  returned." 
Board  of  Com'rs  v.  Booebrake,  146  Ind.  317, 
45  N.  B.  470;  Railway  Co.  v.  Lynch  find. 
Sup.)  44  N.  E.  907;  Ballway  Co.  v.  Roberts, 
18  Ind.  App.  SSS,  47  N.  E.  839;  Conuer  v. 
RaUway  Oo.,  106  Ind.  62.  4  N.  E.  441;  Rail- 
way Co.  V.  Bush.  101  Ind.  5S2;  Railway  Co. 
T.  Spencer,  98  Ind.  186;  Ballway  Co.  v. 
Burger,  124  Ind.  275.  24  N.  B.  081.  The 
facts  were  placed  before  the  court  by  the 
special  verdict  and  were  sufficient  from 
which  the  court  could  conclude  that  appel- 
lants had  neglected  a  duty  which  resulted  In 
appellee's  injury,  and  to  which  Injury  ap- 
pellee did  not  contribute.  This  was  sufficient 
to  uphold  the  Judgment  of  the  court 

Appellants  objected  to  the  introduction  of 
many  matters  of.  record  of  the  proceedings  of 
the  city  council  of  the  city  of  Alexandria. 
These  proceedings  all  related  in  some  manner 
to  the  construction  of  the  waterworlcs  plant 
in  said  city.  The  court  also  permitted  appel- 
lee to  Introduce  In  evidence  the  bond  given 
by  appellant  the  Seckner  Contracting  Com- 
pany to  the  Alexandria  Waterworks,  and  as- 
signed to  the  city  of  Alexandria.  The  Ameri- 
can Surety  Company  was  the  surety  on  this 
bond.  We  are  unable  to  see  bow  appellants 
could  have  been  harmed  by  the  Introduction 
of  any  of  this  evidence.  It  simply  put  before 
the  court  and  Jury  all  of  the  proceedings 
leading  up  to  the  actual  work  of  constructing 
the  waterworks  plant  and  Its  purpose  was 
to  Inform  the  court  and  Jury  as  to  the  rela- 
tion which  the  various  parties  to  this  action 
bore  to  each  other  In  such  work  of  construc- 
tion. A  large  part  of  this  evidence  might 
have  been  refused  by  the  trial  court  because 
it  was  immaterial,  and  was  not  necessary  to 
establish  any  of  the  essential  averments  of 
appellee's  complaint  but  its  admission  was 
harmless,  and  no  reversible  error  can  be 
predicated  tbereon. 

The  evidence  of  the  witness  William  Hous- 
ton, which  is  objected  to  by  appellants,  was, 
we  think,  properly  admitted.  This  witness 
was  permitted  to  testify  as  to  the  declara- 
tions and  complaints  of  appellee  made  to  wit- 
ness in  regard  to  appellee's  suffering.  It  was 
said  in  the  case  of  Turnpike  Co.  v.  Andrews, 
IU2  Ind.  138,  1  N.  E.  S64:  "Other  witnesses 
were  allowed  to  give  the  declarations  and 
L-omplaints  of  appellee  to  them  In  relation  to 
his  loss  of  sleep,  appetite,  and  taste,  freezing 
in  sumi^er  time,  and  sufferings  In  other  re- 
spects. These  declarations  and  complaints 
were  made  at  various  times  from  the  re- 
ceiving of  the  injury  until  the  bringing  of 


the  action.  They  were  not  by  way  of  nar- 
ration of  past  sufferkigs,  but  had  reference 
to  the  times  when  made.  This  evidence,  we 
think,  was  competent  and  proper.  For  what- 
ever appehee  may  have  suffered  mentally 
or  physically  durlDg  the  period  from  the  in- 
Jury,  as  well  as  for  the  permanent  loss  of 
health,  he  is  entitled  to  recover,  If  he  is  en- 
titled to  recover  at  alL  And,  to  show  the  ex- 
tent of  the  sufferings,  his  declaratltms  and 
complaints  at  the  time,  or  at  any  one  time, 
are  competent  How  much  weight  should 
be  given  to  such  declarations  is  a  question 
for  the  Jury."  See  Railway  Oo.  v.  Newell, 
104  Ind.  264,  3  N.  E.  836;  1  OreenL  Ev.  8 
102;  Town  of  Elkhart  v.  Bitter.  66  Ind.  136; 
1  Phil.  Ev.  180,  182. ' 

The  thirty-fifth  cause  assigned  in  the  mo- 
tion for  a  new  trial  is  based  upon  newly- 
discovered  evidence,  and  Is  supported  by  the 
affidavit  of  a  physician.  In  this  affidavit  It 
is  made  to  appear  that  some  fl^e  years  prior 
to  the  happening  of  the  accident  by  which 
appellee  was  injured,  the  said  physician 
treated  appellee  for  impoteney,  and  that 
appellee's  genital  organs  were  at  that  time 
diseased.  It  is  contended  by  appellants* 
counsel  that  this  showing  ought  to  entitle  ai^ 
pellants  to  a  new  trial  from  the  fact  that 
$1,000  is  by  the  Jury,  in  the  special  verdict, 
specifically  allowed  as  compensation  for  In- 
juries sustained  by  appellee  to  his  genital  ott 
gans,  by  which  he  became  impotent  Waiv- 
ing all  other  objections  that  might  be  made 
to  the  showing  made  by  appellants  under  the 
cause  we  are  considering,  it  is  sufficient  to 
say  that  the  evidence  of  the  physician  as  ap- 
pears from  the  affidavit  made  by  him,  would 
not  be  competent  evidence  upon  the  trial  of 
this  cause  if  objected  to  by  appellee,  and  we 
cannot  presume  that  appellee  would  not  pre? 
tect  himself,  upon  another  trial,  from  the  In- 
troduction of  Incompetent  evidence.  The 
facts  found  by  the  special  verdict  were  all 
within  the  material  and  competent  evidence, 
and  under  these  facts  we  cannot  say  that 
the  Judgment  was  excessive.  We  find  no  er- 
ror in  the  record  for  which  the  cause  Bihould 
be  reversed.  Judgment  afflrmed. 


(Mind.  App.  SSi) 

TIXSLBY  et  al.  v.  FRUITS. 
(Appellate  Court  of  Indiana..  June  30,  1888.) 
Balm— Principal  asd  Aoiht-^Warraiitt— Suv- 

FICISNCT  OP  COONTBBOLAIM— InSTBOO- 
TI ONS— ESTOPFBU 

1.  In  Bc  action  on  notes  for  the  price  of  a 
certain  machine  sold  with  warranty,  a  counter- 
claim  averring  such  warranty,  the  failure  of 
the  machine  to  do  the  work  for  which  It  was  in- 
tended, the  efforts  on  the  part  of  d^endant  to 
make  It  work,  and  the  expenditure  of  certain 
sums  of  money  in  repairs,  labor,  etc.,  ih  such  be- 
half, was  sufficient  on  demarrer,  as  it  con- 
tained all  the  essential  averments  of  a  com- 
plaint, and  stated  a  cause  of  action  in  favor  of 
defendant  and  against  plaintiffs,  growing  out  of 
the  subject-matter  alleged  In  the  complaint 
thouKh  it  did  not  aver  that  such  machine  was 
worthless. 
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2.  Plaintiffs  sued  on  notes  giren  for  the  price 
of  a  certain  machine,  and  containing  a  provision 
that  the  title  to  such  machine  should  remain 
in  plaintiffs  until  aach  notes  were  fully  paid. 
Defendant  pleaded  a  connterclalm  for  damages 
for  breach  of  warranty,  on  the  theory  that  plain- 
tiffs sold  snch  machine  as  their  own,  and  not 
as  agents  for  the  manufacturer,  which  theory 
was  controverted  by  plaintiffs,  who  claimed  that 
tbey  were  agents  of  the  manufacturer,  and  as 
such  negotiated  the  sale  to  defendant,  and  that 
they  did  not  own  the  machine  when  sold.  Held, 
error  to  instruct  that  the  mere  fact,  if  so  found, 
that  such  sale  was  made  by  plaintiffs,  wheth- 
er as  agents  or  principals,  required  the  jury  to 
disregard  any  and  all  evidence  tending  to  prove 
that  plaintiffs  were  not  the  owners  of  snch 
machine  at  the  time  of  such  sale. 

3.  A  provision,  in  notes  given  for  the  price 
of  a  chattel  sold,  that  the  title  to  sndi  property 
should  remain  in  the  payees  until  such  notes 
were  fully  paid,  does  not  estop  payees  to  deny 
their  ownerahip  of  the  property  sold,  in  an  ac- 
tion on  such  notes,  as  there  can  be  no  estoppd 
by  mere  inference. 

4.  The  doctrine  of  estoppel  has  no  application 
where  no  fraud,  concealment^  or  attonpt  to 
mislead  is  charged. 

Appeal  from  clrcnlt  conrt,  Uontgomery 
county;  J.  F.  Harney,  Judge. 

Action  by  Harvey  B.  Tlnsley  and  anotber, 
as  co-partners,  against  Hlchael  Fnilts. 
From  a  Judgment  on  a  verdict  in  favor  of 
defendant,  plaintlfEs  appeal.  Reversed. 

M.  W.  Bruner,  for  appellants.  W.  P.  Brlt- 
ton,  James  Wright,  JaAies  H.  Sellers,  and 
Paul  &  Van  Cleave,  for  appellee. 

WILEY,  J.  Appellants  were  plaintiffs  be- 
low, and  sued  appellee  upon  two  promissory 
notes  and  a  balance  alleged  to  be  due  upO'U 
an  account  The  complaint  was  in  three 
paragraphs;  the  first  and  second  based  up- 
on the  notes,  and  the  third  upon  the  ac- 
count. The  two  notes  sued  on  were  given 
as  part  payment  of  a  Keystone  com  huaker 
and  fodder  shredder,  and  each  contained  the 
following  provision:  "I  further  agree  that 
the  title  to  the  No.  826  com  busker  and 
shredder,  for  which  this  note  is  given,  shall 
remain  in  said  Tinsley  &  Martin's  hands  un- 
til this  note  is  fully  paid,  unless  the  payees 
elect  to  make  this  note  absolute."  Appellee 
answered  in  two  paragraphs,  and  filed  a 
counterclaim  In  two  paragn4>hs.  The  first 
paragraph  of  answer  was  a  plea  of  pay- 
ment. The  second  paragraph  went  to  the 
first  and  second  paragraphs  of  complaint 
This  paragraph  admits  the  execution  of  the 
notes,  and  avers  that  before  suit  was 
brought  and  without  having  been  notified 
that  appellants  had  elected  to  make  said 
notes  absolute,  appellee  tendered  back  to 
appellants  said  machine,  and  demanded  the 
surrender  of  the  notes  sued  on;  that  they 
declined  to  accept  the  same,  and  surrender 
the  notes;  that  appellee  cannot  bring  said 
machine  Into  court  on  account  of  Its  great 
Size  and  weight:  and  concludes  with  an  of- 
fer to  deliver  It  to  appellants.  The  first 
paragraph  of  counterclaim  averred  the  pur- 
chase of  the  machine  by  the  appellee  from 
appellants,  that  appellants  warranted  the 


machine  to  do  the  work  for  which  It  was 
intended,  and  that  it  so  failed  to  do  the 
work.  This  paragraph  of  connterclalm  then 
avers  certain  facts  In  regard  to  what  appel- 
lee did  to  make  the  machine  work;  that  he 
expended  large  sums  of  money  in  repairs, 
labor,  etc.;  and  asks  for  Judgment  on  ac- 
count thereof.  The  theory  of  this  para- 
graph is  that  appellants  gave  an  express 
parol  warranty  of  the  machine,  and  that  said 
warranty  failed.  The  second  paragraph  of 
counterclaim  is  like  the  first,  except  it 
counts  upon  an  Implied  warranty.  Appel- 
lants addressed  a  demurrer  to  the  second 
paragraph  of  answer,  and  the  two  para- 
graphs of  counterclaim,  which  demurrers 
were  overruled.  Appellants  replied  to  the 
second  paragraph  of  answer  and  answered 
the  first  and  second  paragraphs  of  counteir- 
clalm  by  general  denial.  Trial  by  Jury,  a 
general  verdict  for  appellants  on  the  ac- 
count, and  for  appellee  on  the  notes.  Over 
appellants'  motion  for  a  new  trial  Judgment 
was  rendered  on  the  verdict.  Ovemillng 
the  motion  for  a  new  trial  and  the  demur- 
rers to  the  first  and  second  paragraphs  of 
counterclaim  are  the  only  errors  assigned 
which  counsel  for  appellants  have  discussed. 

It'  Is  urged  that  neither  paragraph  of  the 
counterclaim  Is  good,  because  It  is  not  aver- 
red that  the  machine  purchased  was  worth- 
less. If  the  same  facts  as  stated  in  the 
counterclaim  had  been  pleaded  in  an  an- 
swer, appellants'  objections  would  have- 
been  well  taken,  but  a  counterclaim  does  not 
fulfill  the  office  of  an  answer.  While  any 
matter  pleaded  as  a  counterclaim  must  arise- 
out  of  or  be  connected  with  the  transaction 
set  forth  as  a  cause  of  action  in  the  com- 
plaint, yet  such  facts  must  be  sufficient  to- 
constitute  an  original  cause  of  action  against 
the  plaintiff,  or  the  pleading  will  be  bad  on 
demurrer,  although  the  facts  set  forth, 
might  have  been  a  good  defense  If  pleaded 
by  way  of  answer.  Brower  v.  Nellis,  6  Ind. 
App.  323,  33  N.  E.  672;  Miller  v.  Roberts,. 
106  Ind.  63,  5  N.  E.  707;  Mills  v.  Rosen- 
baum,  103  Ind.  152,  2  N.  B.  313;  Standley  v. 
Insurance  Co.,  95  Ind.  254;  Jones  v.  Hatha- 
way, 77  Ind.  14.  A  counterclaim,  to  be  suf- 
ficient must  contain  all  the  essential  aver- 
ments of  a  complaint  and  must  state  a 
cause  of  action  in  favor  of  the  defendant 
and  against  the  plaintiff,  growing  out  of  the- 
subjeet-matter  alleged  in  the  complaint. 
Protective  Union  v.  James,  8  Ind.  App.  449, 
35  N.  E.  919.  We  think  the  pleading  we  are 
now  considering  Is  sufficient,  under  the  au- 
thorities cited. 

The  only  remaining  error  assigned,  which^ 
appellants  have  discussed,  is  the  overruling  of: 
their  motion  for  a  new  trial.  There  were  eight- 
reasons  assigned  for  a  new  trial.  The  fifth< 
cause  was  the  giving  of  certain  instructions- 
tendered  by  the  appellee.  The  first  instruc- 
tion, which  appellants  most  earnestly  contend: 
was  erroneous.  Is  as  follows:  ''Gentlemen  of 
the  Jury,  I  Instruct  you  that  if  you  find  frcsn. 
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tbe  evidence  In  this  caae  that  on  or  aboat  the 
15tb  da7  ot  November,  1883,  the  plaintlffB 
*  *  *  were  &  firm  doing  business  nnder  the 
firm  name  of  Tlnsley  &  Martin,  and  it  70U  find 
that  Bald  firm  •  ♦  •  sold  and  delivered  to 
the  defendant  *  *  •  the  com  hnsker  and 
ebredder  In  controversy,  •  •  •  and  that 
Michael  Fruits  executed  two  other  notes  of 
$100  each,  at  the  same  time,  and  like  the  notes 
set  forth  In  plaintiffs'  complaint,  and  that  the 
plaintiffs  have  received  payment  from  Michael 
Fruits  for  two  of  said  notes  and  $25  on  one 
of  the  others,  then  I  Instruct  you  that  the 
plaintiffs  are  estc^ped  from  denying  that  they 
BolA  said  csfm  busker  and  shredder  to  Michael 
Fruits,  and  they  are  also  estopped  from  saying 
that  they  were  not  the  owners  of  said  com 
busker  and  shredder  at  the  time  of  such  sale; 
and  If  yon  find  such  facts  to  be  true,  then  Z 
Instmct  you  that  yon  should  disregard  any  evi- 
dence that  has  been  Introduced  before  yon 
tending  to  prove  that  said  Tlnsley  &  Martin 
were  not  the  owners  of  said  com  husko:  and 
shredder  at  the  time  of  such  sale,  or  tending 
to  prove  that  said  Tlnsley  &  Martin  did  not 
make  said  Bale."  To  apply  this  Instruction  to 
the  facts  to  which  It  Is  addressed,  and  to  cor- 
rectly understand  Its  full  force  and  effect,  It  la 
necessary  to  state  In  brief  what  the  record 
showa  It  Is  the  theory  of  appellants  tiiat  the 
machine  mentioned  In  tbe  pleadings  was  sold 
by  them  to  appellee,  as  agents  of  the  Keystone 
Manufacturing  Company,  and  that  the  con- 
tract of  sale  was  in  writing,  and  that  such  con- 
tract  was  the  sole  and  only  contract  made. 
It  is  the  theory  of  appellee,  as  disclosed  by  his 
counterclaim,  that  be  purdiaaed  the  machine 
direct  from  appellants  upon  their  warranty, 
and  that  said  warranty  was  In  parol,  and  Oiere 
had  been  a  breach,  etc.  The  only  evidence  on 
the  question  of  sale  and  purchase,  as  disclosed 
by  tbe  record,  was  the  testimony  of  the  appel- 
lants and  the  ^tpellee,  and  a  written  order 
signed  by  app^ee,  which  appellants  introduced 
In  evidence.  Tbe  controlling  issue  In  the  case 
was,  who  made  the  sale  of  the  machine  to  ap- 
pellee? The  contention  of  appellants  is  that 
tbe  sale  was  made  by  tbe  Keystone  Mann* 
facturlng  Company  on  a  written  order  from 
appellee,  which  waa  negotiated  and  procured 
by  and  through  appellants  as  agenta  If  this 
was  tme,  then  appellee  could  not  recover  on 
his  counterclaim  against  appdiants.  If  we 
concede  that  tbe  sale  was  made  to  appellee 
as  Just  indicated,  then,  under  the  facts  stated 
In  the  counterclaim,  app^ee  could  not  re- 
cover, for  the  counterdalm  proceeds  upon  the 
theory  of  tbe  contract  of  purchase  and  sale 
having  been  made  between  appellants  and  ap- 
pellee, and  the  express  and  Implied  warranty 
relied  upon  la  based  upon  such  sale.  We  fully 
recognize  the  rule  that  where  an  agent  acts  for 
his  principal,  and  negotiates  a  sale  under  a 
written  or  verbal  contract  containing  a  war- 
ranty, the  agent  may  also  be  bound  by  an  Inde- 
p^ident  contract  of  warranty;  but  that  Is  not 
this  case.  Parties  are  bound  by  the  theory 
upon  which  they  tiy  their  case,  and  must  le- 
Bl  N.E.-8 
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cover  upon  that  thetar  or  not  at  all.  Appellee 
does  not  claim  that  be  purchased  the  machine 
of  the  Keystone  Manufacturing  Company, 
through  aK>ellant8  as  agents,  and  that,  in  ad- 
dition to  the  warranty  expressed  in  the  con- 
tract, appellants  made  with  blm  an  Independ- 
ent express  warranty,  upon  which  they  would 
be  liable;  but  he  rests  his  right  of  recovery 
upon  a  sale  made  directly  to  him  by  appel- 
lants, and  their  accranpanylng  parol  implied 
an  express  warranty.  Wlille  tbe  Instruction 
Is  Ingeniously  drawn,  It  Is  not  a  correct  ex- 
position of  the  law  applicable  to  the  facta.  A 
prop»  Interpretation  of  it  Is  a  direction  to  the 
Jury  to  disregard  any  evidence  tending  to  prove 
that  appdlants  were  not  the  owners  of  tbe  ma- 
chine sold.  The  only  way  possible  for  the  Jury 
to  determine  that  appellants  sold  the  machine, 
and  were  the  owners  of  it  at  the  time,  was 
to  disregard  an  the  evidence  tending  to  prove 
that  Uiey  were  not  the  own««.  What  was 
tbe  evidence?  Appellants  both  testified  tkat 
they  were  the  agents  of  the  Keystone  Manu- 
facturing Company;  that  as  such  they  nego- 
tiated the  sale  to  appellee;  that  ibe  contract 
or  order  of  sale  was  In  writing;  and  that  they 
did  not  own  the  machine  when  sold.  Appellee 
admitted  that  he  executed  a  written  order  for 
the  machine,  and  that  order  was  Introduced 
and  read  In  evidence.  Tbe  order  begins  as  fol- 
lows: "Order  for  Keystone  ctmibined  com 
hnsker  and  fodder  cutter."  This  order  is  dat- 
ed at  Grawfordsvllle,  November  6, 1893,  and  is 
addressed  to  "Keystone  Mfg.  Co.,  Sterling,  HI." 
The  formal  order  Is  as  fcdlows:  "Qentlemen: 
Please  deliver  on  cars  at  Sterling,  to  be  ship- 
ped to  me  at  CrawfcndsvUle,  in  care  of  Tlnsley 
&  Martin,  one  No.  1  Keystone  com  busker  and 
fodder  shredder,"  etc.  The  <»der  contains  an 
express  warranty,  and  provides  that  the  pur- 
chaser shall  give  notice  in  two  days,  If  warranty 
falla  Tbe  order  contains  the  followii^  clause: 
"In  consld^ation  whereof  the  undersigned 
agrees  to  receive  same  on  arrival,  to  pay  freight 
and  charges,  and  on  delivery  at  depot  to  pay  to 
your  agents,  Tlnsley  &  Martin,"  etc.  This  or- 
der Is  signed  by  appellee,  and  on  tbe  back  of 
it  Is  a  property  statement  signed  by  blm.  The 
evidence  shows  that  tbe  machine  was  shipped 
direct  from  the  factory  to  appellee  In  care 
of  appellants.  He  was  notified  of  its  ar- 
rival, and  he  went  to  Crawsfordsvllle  and 
got  It.  In  his  examination  appellee  admits 
that  he  did  not  make  a  contract  for  the 
machine  when  appellant  Martin  first  talked 
at>out  It,  and  fails  to  say  that  be  ever  made 
such  a  contract  with  appellants.  On  cross- 
examination  appellee  testified  that  Martin 
told  him  he  was  selling  the  machine  for  tbe 
Keystone  Manufacturing  Company.  He  then 
Bald:  "I  bought  It  of  Mr.  Martin.  I  done 
what  talking  about  baying  to  Mr.  Martin." 
When  shown  the  written  order,  he  acknowl- 
edged that  be  gave  tbe  order,  and  that  It 
was  his  Bignature.  The  only  evidence  in 
the  entire  record,  upon  which  It  was  possible 
for  tbe  Jury  to  determine  as  a  fact,  that  tbe 
machine  was  the  property  of  Tlnsley  &  Mar* 
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tin  was  the  statement  of  appellee:  '1  boagbt 
It  of  Mr.  Martin.  I  done  what  talking  about 
buying  to  Mr.  iaiartin."  In  view  of  all  the 
facta  In  r^ard  to  the  purchase  and  the  sale, 
this  language  could  have  but  one  meanliv, 
and  that  was  that  the  negotiations  between 
appdlants  and  appellee,  leading  to  the  pur- 
chase of  the  machine  by  the  latter,  were  had 
between  Martin  and  ^peUee,  and  that  the 
meaning  of  the  expression:  "I  bought  It  of 
Mr.  Martin.  I  done  what  talking  about  buy- 
ing to  Mr.  Bfartln,"— was,  all  oral  negotiations 
Iraidlng  up  to  the  contract  wwe  betwerai 
them.  We  can  readily  see  how  a  jury  might 
be  misled  by  the  ejgjresslon  used  by  appel- 
lee, and  especially  Is  this  tme  In  view  of 
the  language  used  In  the  InstructloiL 
Where  a  written  contract  Is  made  covering 
the  subject-matter  InTolred,  it  is  the  rule 
everywhere  that  all  oral  negotiations  lead- 
ing up  to  it  are  merged  therein,  find  this 
question  is  not  covered  by  any  of  the  In- 
structions. The  instruction  under  coiulder* 
atlon  tells  the  Jury  that  If  they  And  that  ap- 
pellants sold  and  delivered  to  appellee  the 
machine  described,  they  are  estopped  from 
saying  tliat  they  did  not  see  It,  or  that 
they  were  not  the  owners  of  it;  and.  It  tbey 
did  so  find,  they  should  disregard  any  evi- 
dence tending  to  prove  that  they  were 
not  the  owners,  etc.  In  this  instruction 
the  court  omitted  to  state  an  essential 
element,  and  that  was  to  ecplaln  to  the 
Jury  that.  If  they  found  that  appellants 
made  the  sale  as  agents  for  the  Keystone 
Manufacturing  Company,  they  could  not  re- 
gard that  as  a  sale  made  by  them  as  of 
their  own  property.  The  court  failed  to  ex- 
plain to  the  Jury  in  any  of  the  Instructions 
the  distinction  between  appellants'  selling 
the  machine  as  agents  of  the  Keystone  Man* 
ofacturlng  Company  and  selling  it  as  and  for 
themselves.  Hie  appellee  having  testlfled 
that  he  bought  the  machine  of  appdiants, 
under  this  Instraction  the  Jury  were  evident- 
ly misled  ^at,  whether  they  made  It  as 
agents  or  principals.  It  would  make  no  dit> 
ference.  The  mere  fact  of  tlie  sale  having 
been  made  by  tiiem,  whether  as  agents  or 
principals,  under  the  instruction,  azduded 
txom  tiie  consideration  of  the  Jury  all  the  evi- 
dence <m  behalf  of  appellants  as  to  ttie  facts 
under  which  they  sold  the  machine. 

Another  obJectUm  to  the  Instruction  is 
that  It  seeks  to  invt^e  the  prlnciEde  of  estop- 
pel OS  against  the  lyrpellants.  The  theory  of 
the  Instmctloa  Is  that,  because  the^  Is  a  provi- 
sion in  the  notes  that  the  title  to  the  property 
shall  remain  in  the  payees,  etc.,  they  are  es- 
topped to  deny  that  they  were  not  the  owners 
whea  it  was  wM.  We  cannot  think  that  such 
a  clause  In  the  notes  precludes  aroellants  fmn 
showing  tbey  were  not  the  owners  of  the 
pn^erty.  It  is  a  mere  Inference,  and  there 
can  be  no  estoppel  by  Inference.  Lash  v. 
RendeU,  72  Ind.  476;  Bobbins  v.  Magee,  76 
Ind.  381.  It  is  subject  to  the  further  objection 
that  it  applies  the  j^rlnclple  of  estopi>d  where 


ttiera  Is  no  fraud  charged,  where  no  one  has 
been  deceived  or  misled  to  his  Injury,  li 
has  been,  repeatedly  held  that  there  can  be 
no  estoppel  without  fraud.  Anderscm  v. 
Hubble,  08  Ind.  570;  Pitcher,  v.  Dove,  09  Ind. 
175;  Watd  v.  Insurance  Co..  108  Ind.  301,  W 
N.  B.  S61;  KeUey  v.  Flsk.  110  Ind.  5S2,  11  N. 
E.  453;  Wlaehaid  v.  Hedrlck,  U8  Ind.  341.  21 
N.  E.  30;  Moxon  v.  lAne,  121  Ind'.  592,  2i 
y.  E.  683;  Albrecbt  v.  Lumber  Co.,  12G  Ind. 
818,  26  N.  E.  157.  It  Is  also  a  settled  prin- 
ciple that  the  doctrine  of  estoppd  con  have 
no  application  where  everything  la  relation 
to  the  transaction  Is  equally  wdl  known  to 
both  parties.  Lash  v.  Bendell,  supra;  Fletch- 
er V.  Holmes,  25  Ind.  458.  Here  there  is 
no  pretense  that  appellants  concealed,  or  at- 
tempted to  conceal,  any  facts  from  appellee 
in  regard  to  the  sale.  Appellee  gave  a  writ- 
ten order  for  the  machine  direct  to  the  man- 
ufacturer. He  was  notified,  and  so  admit- 
ted, that  Martin  told  him  they  were  selling  It 
as  the  agents  of  tiie  manufacturer.  Hence 
the  rule  Just  announced  applies,  and  there 
could  be  no  estoppd.  As  the  Jud^ent  must 
be  reversed  for  the  exrot  in  giving  this  in- 
stmctlon,  the  other  questions  presented  by 
the  motion  for  a  new  trial  need  not  be  de- 
cided, as  tbey  are  not  likely  to  arise  In  a  sub- 
sequent trial.  Judgment  reversed,  with  in- 
Btructions  to  the  court  below  to  sustain  ap- 
pellante'  motion  for  a  new  trial. 

(m  Mass.  478) 
HILTON  V.  CITY  OF  BOSTON. 
(Supreme  Judicial  Oonrt  of  Maesacliasetts. 
SuflFolk.    June  24.  1888.) 

UdNIOIPAL  CoBPORATIOSS— DbFBOTB  in  HlSHWAT 
— NbQLIOBNCB — INBTKUOTIOHS. 

L  Under  Pab.  St  C.  167,  In  which  the  sdied- 
ule  of  forms  ot  action  against  a  town  for  a  de- 
fect In  a  highway  contains  an  allegation  of  due 
care  on  the  part  of  plaintiff,  before  be  can  re- 
cover for  injury  due  to  a  defect  in  the  street 
he  must  prove  due  care  on  his  part,  and,  though 
tills  may  be  inferred  from  the  absence  of  all 
appearance  of  fault,  the  court  is  not  bound  to 
charge  that  if  plainaff's  injuries  resulted  frmn  a 
defect  In  the  highway,  and  there  is  no  evidence 
of  fault,  the  jury  may  infer  due  care,  as  it  cond- 

Selled  the  mry  to  pass  on  the  question  of  the 
efect  in  tne  highway,  even  though  they  found 
want  of  due  care  on  the  part  of  plaintiff. 

2.  Where  the  evidence  was  direct  and  uncon- 
tradicted, and  the  only  question  was  whether 
plaintiff,  walldng  as  she  usually  walked,  look- 
Ins  straight  ahead,  on  an  Icy  aidewalk,  after 
dark,  was  exercising  due  car^  and  the  jury 
were  instructed  that  due  care  was  that  degree 
which  a  person  of  ordinary  prudence  would  ex- 
ercise under  the  same  circumstances,  and  that 
it  depended  on  the  aituatioD,  a  cha^  that  if 
the  jury,  in  consideration  of  the  citcumstances 
attending  the  accIdenL  should  find  no  evidence 
of  fault,  due  care  might  be  inferred,  was  prop- 
erly refused. 

Exceptions  from  superior  courts  Suffolk 

county. 

Action  by  Helen  Hilton  against  the  city  of 
Boston.  There  ires  a  verdict  for  defendant, 
and  plaintiff  brings  exceptions.  Overruled. 

William  H.  Baker,  Cor  plaintllC  F.  E. 
Kurd, .  for  defendant. 
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LATHROP.  J.  On  December  11, 1894,  at  6 
o'clock  In  the  erening,  the  plaintiff  fell  up- 
on a  sldeTralk  and  was  Injured.  The  testi- 
mony Introduced  on  the  part  of  the  plain- 
tiff, on  the  question  of  her  due  care,  tended  to 
show  "that  Just  before  she  fell  she  was  walk- 
ing as  she  usually  walked,  and  was  looking 
straight  ahead  towards  Park  street,  the  di- 
rection In  which  she  was  going."  On  the 
question  whether  there  was  a  defect  In  the 
street,  the  eTldence  tended  to  show  that 
there  had  been  a  snowstorm  two  days  before 
the  accident,  and  it  was  In  dispute  whether 
the  sidewalk  had  been  cleared,  or  whether 
a  ridge  of  hard  snow  remained  In  the  center. 

The  plaintiff  made  several  requests  for  In- 
structions, the  fonrth  of  which  was  the  only 
one  Insisted  upon  at  the  argument,  and  it 
only  need  be  considered.  No  exception  was 
taken  to  any  portion  of  the  cbarge.  The 
fonrth  request  Is  as  follows:  "If  you  find 
that  the  plaintiff  received  the  Injuries  com- 
plained of  by  reason  of  the  defective  condi- 
tion of  the  highway  in  question,  and  If  In 
consideration  of  the  circumstances  attending 
the  accident,  and  the  testimony  offered  In 
this  case,  yon  find  no  evidence  of  fault  on 
her  part,  then,  from  the  mere  absence  of 
aoch  evidence,  you  may  Infer  that  she  was, 
at  the  time  she  received  the  Injuries  com- 
plained of.  In  the  exercise  of  due  care."  It 
Is  a  weU-settled  rule  In  this  commonwealth 
that.  In  order  to  recover  for  an  Injury  on  the 
ground  of  the  negligence  of  another,  the  bur- 
den Is  npon  the  plaintiff  to  prove  two  propo- 
sitions: First,  that  he  was  In  the  exercise 
of  due  care;  and,  secondly,  that  the  defend- 
ant was  negligent.  These  are  two  distinct 
propositions,  and  the  Jury  must  be  satlsSed 
affirmatively  that  the  plaintiff  has  proved 
each.  There  are  many  cases  In  our  Reports 
In  which,  although  there  was  evidence,  com- 
petent for  the  consideration  of  the  Jury,  of 
the  defendant's  negligence,  a  verdict  has 
been  ordered  for  the  defendant  on  the  ground 
that  the  evidence  did  not  show  due  care  on 
the  part  of  the  plaintiff.  These  cases  are  so 
numerous  that  we  content  ourselves  with  cit- 
ing a  few  of  them:  Tully  v.  Railroad  Oo., 
134  Mass.  409;  Chase  v.  Railroad  Co.,  167 
Mass.  S83,  45  N.  B.  911. 

The  contention  of  the  plaintiff  that,  If  neg- 
ligence on  the  part  of  a  town  or  city  Is  prov- 
ed, less  evidence  Is  required  to  show  care 
on  the  part  of  a  person  injured.  Is  founded 
upon  a  doctrine  which  no  longer  exists.  It 
was  formerly  considered  that,  In  an  action 
against  a  town  for  a  detect  In  a  way.  It  was 
unnecessary  to  allege  that  the  plaintiff  was 
In  the  exercise  of  doe  care.  Uay  t.  In- 
habitants of  Princeton,  11  Mete  (Mass.)  442. 
Negligence  on  the  part  of  the  town  was  the 
gist  of  the  action,  and  this  was  the  main 
thing  to  be  proved.  The  plaintiff  put  in  evi- 
dence of  his  own  care  to  negative  his  own 
negligence.  As  Is  said  by  Chief  Justice  Shaw, 
in  the  case  last  cited:  "When  a  traveler  on 
the  highway  has  broken  down,  It  is  obvioos 


that  this  may  b^  attributed  to  either  one  of 
two  causes,  viz.  his  own  negligence  or  the 
defect  In  the  highway.  Proof  which  nega- 
tives the  one  tends  to  establish  the  other  as 
the  true  and  sole  cause."  But  since  the  prac- 
tice act  of  1851  the  schedule  of  forms  In  an 
action  against  a  town  for  a  defect  In  the 
highway  contains  an  allegation  of  due  care 
on  the  part  of  the  plaintiff  (St.  1851.  c.  283; 
St  1852,  c.  312;  Gen.  St  c.  129;  Pub.  St  c. 
167);  and  the  commissioners  on  the  statnte 
of  1861,  in  their  note  to  the  form  In  such  a 
case,  refer  to  May  v.  Inhabitants  of  Prince- 
ton. While  negligence  on  the  part  of  the 
town  Is  the  gist  of  the  action,  the  plaintiff 
must  since  the  statnte  of  1861,  prove,  aa  an 
affirmative  proposition,  the  exercise  of  dne 
care  on  his  part. 

In  several  cases,  where  the  question  has 
been  whether  there  was  evidence  for  the 
Jury,  it  has  been  said  that  while  the  burden 
of  proof  is  on  the  plaintiff  to  show  that  he 
was  In  the  exercise  of  due  care,  such  care 
need  not  be  proved  by  directly  afflrmatlv*; 
evidence;  but  If  all  the  circumstances  un- 
der which  the  Injury  was  received  were 
proved,  and  the  evidence  excluded  fault  on 
the  part  of  the  plaintiff,  and  there  was  noth- 
ing in  the  conduct  of  the  plaintiff,  either  of 
acts  or  of  neglect,  to  which  the  Injury  might 
be  attributed,  In  whole  or  In  part  due  care 
might  be  Inferred  from  the  absence  of  all  ap- 
pearance of  fault,  Mayo  v.  Railroad  Co.,  104 
Mass.  137. 140;  Prentiss  v.  Boston,  112  Mass. 
47;  Hinckley  v.  Railroad  Co.,  120  Mass.  257, 
262;  Smith  v.  Light  Co..  129  Mass.  818;  Pev- 
erly  v.  Boston,  136  Mass.  366;  G&Bney  v. 
Brown,  150  Mass.  479,  481,  23  K.  E.  233. 

While  the  request  before  us  may  have  stat- 
ed correctly  an  abstract  proposition  of  law, 
if  we  omit  the  coupling  with  it  of  the  proposi- 
tion relating  to  the  finding  of  a  defect  we  are 
of  opinion  that  the  Judge  who  presided  in 
the  court  below  was  not  bound  to  give  It  It 
was  not  applicable  to  the  case.  The  evi- 
dence was  direct;  and  does  not  appear  ti> 
have  been  contradicted,  as  to  the  way  the 
plaintiff  was  walking.  The  only  question 
was  whether  the  plaintiff  was  In  the  exercise 
of  due  care,  If  she  was  walking  as  she  usual- 
ly walked,  looking  straight  ahead,  on  an  Icy 
sidewalk,  after  dark.  This  question  was 
snbmltted  to  the  Jury  under  Instructions  not 
objected  to.  "Dne  care"  was  defined  to  be 
"that  kind  and  degree  of  care  which  a  per- 
son of  ordinary  prudence  and  care  would  ex- 
ercise In  the  same  place,  and  under  the  same 
drcnmstances,  and  at  the  same  time."  The 
Jury  were  also  tolA  that  "due  care  depends 
npon  the  time,  the  place,  the  circumstances, 
the  situation,  and  everything  that  may  rea- 
sonably enter  Into  the  transaction  and  the 
proper  determination  of  such  a  question  as 
that"  We  think  this  was  all  that  was  re- 
quired. 

But  if  this  Is  not  80,  still  we  are  of  opin- 
ion that  the  Judge  was  not  bound  to  give 
the  Instmctloo  requested.  This  called  upon 


Digitized  by  Google 


116 


61  NORTHEASTEBX  BBPOBTBB. 


(Ohio. 


the  jary  first  to  determine  whether  there  was 
a  defect  In  the  highway,  and  then  to  infer 
from  that  and  the  attendant  circumstances 
that  there  was  no  fault  on  the  part  of  the 
plaUitlff.  It  waa  within  the  province  of  the 
jury  to  find  for  the  defendant.  If,  on  the  tes- 
timony and  the  attendant  circumstances, 
they  found  that  the  plaintiff  was  not  In  the 
exercise  of  dne  care,  without  passing  upon 
the  question  whether  there  was  a  defect  in 
the  highway.  Exceptions  oyermled. 


.  a70  Mass.  638} 

KIMBALL  et  al.  v.  SWEET. 
(Supreme  Judicial  Onart  of  Massacbusetta. 
Suffolk.  March  29,  1S98.) 
Fbocbss — Ckoss  Actions— Nob  BB9IDBKCI. 
Pub.  St.  c.  164,  I  1,  provides  that  no  per- 
sonal action  shall  be  maintained  against  one  out 
of  the  commonwealth  at  the  time  of  the  service 
of  summons,  unless  he  has  been  a  resident,  or 
unless  an  effectaal  attachment  Is  made  on  the 
original  writ,  except  in  cases  in  which  It  is  oth- 
erwise specially  provided.  Section  2  permits  an 
action  in  set-off.  where  an  action  is  brought  hj 
one  not  an  inliabitant  of  the  commonwealth,  hy 
defendant  in  the  first  action.  Section  3  allows 
each  of  several  defendants  in  an  original  action 
to  bring  a  cross  action  against  the  original  plain- 
tiff. Section  4  allows  the  writ  in  such  a  cross 
action  to  be  served  on  the  person  who  appears 
as  the  attorney  of  plaintiff  in  the  original  ac- 
tion. Bdd,  that  where  the  cross  action  was 
brou^t  by  two  persons,  only  one  of  whom  was 
defendant  in  the  original  action,  section  4  does 
Dot  apply. 

Appeal  from  superior  court,  SutFcdk  coun- 
ty. 

Action  by  James  F.  Kimball  and  another 
against  Edward  H.  Sweet.  From  an  order 
refusing  a  motion  to  dismiss  the  writ,  defend- 
ant appeals.  Beversed. 

Freedom  Hutchinsw  and  WlUlam  H. 
Preble,  for  appelant  Sherman  L.  Whipple, 
Hollls  B.  Bailey,  and  W.  B.  Sears,  for  re- 
spondents. 

LATHBOP,  J.  The  question  presented  In 
this  case  arises  on  the  following  state  ot 
facts:  Edward  H.  Sweet,  a  citizen  of  Bhode 
Island,  brought  an  action  In  the  snp^lor 
coart  for  the  county  of  Suffolk  against  James 
F.  Kimball,  which  action  Is  still  pending.  In 
this  action  William  H.  Preble,  Esq.,  was  and 
Is  tbe  attorney  for  the  plaintiff.  In  the  case 
now  before  the  court  the  plaintiffs  are  James 
F.  Kimball  and  Oharles  M.  Howe,  fcHrmerly 
co-partners,  and  the  defendant  is  Edward  H. 
Sweet,  who  Is  deaarlbed  in  tbe  writ  as  of 
Rhode  Island.  After  tbe  form^  decision  In 
this  case  (Kimball  r.  Sweet,  168  Mass.  106, 
46  N.  B.  409),  the  plaintiffs  were  allowed  to 
amend  their  writ  by  alleging  that  this  wag 
a  cross  action  to  the  original  acti<»i  above 
described;  that  Mr.  Preble  was,  and  still  is, 
attcMmey  for  Sweet;  and  that  the  demands 
In  the  two  cases  were  of  such  &  nature  that 
the  judgment  or  executim  in  tiie  one  case 
could  be  aet  off  Against  the  Judgment  or  ex- 
ecution In  the  other.  By  an  order  of  courtp 


service  of  the  amended  writ  was  had  upon 
Mr.  Preble,  but  no  other  service  was  made 
upon  Sweet,  ma  was  any  attachment  of  his 
property  made.  Mr.  Preble  appeared  spe- 
cially for  Sweet  and  moved  to  dismiss  tbe 
action  for  want  of  jurisdiction.  This  motion 
was  denied,  and  the  caae  is  befbre  us  on  the 
defmdant* B  appeal. 

We  are  of  opinion  that  tbe  suiwrlor  court 
had  no  Jurisdiction  of  the  present  action,  and 
that  it  should  have  been  dismissed  upon  the 
defendant's  motion.  Pub.  St  c  164,  S  1,  ex- 
pressly provides:  "No  pers(mal  action  shall  be 
maintained  against  a  perstm  who  is'  out  of 
the  commonwealth  at  tbe  time  of  tbe  service 
of  the 'summon^  unless  he  liad  before  that 
time  been  an  Inhabitant  of  the  cbmmon- 
wealth,  or  unless  an  factual  attachment  of 
his  goods,  «tate  <a  effects  la  made  on  the 
original  writ,  except  In  cases  in  wlii(A  It 
is  otherwise  specially  provided."  Section  2 
allows  an  action  In  aeboS  where  an  action  Is 
brought  by  a  person  who  Is  not  an  Inhabitant 
of  tbe  commonwealth,  by  the  defendant  In 
the  Arst  action.  Section  S  allows  each  of 
several  defendants  in  tbe  original  acti<m  to 
bring  a  cross  action  against  the  original 
plaintiff.  Section  4  allows  the  writ  in  such 
cross  action  to  be  served  on  ttie  person  who 
appears  as  the  atbnmey  ffiC  the  plaintiff  In 
the  original  acticm.  Sections  1-3  clearly 
show  that  the  cross  action  can  only  be  be- 
tween the  parties  to  the  original  actitm.  The 
question  betoK  us  la  as  to  the  Jurisdiction  of 
the  conrt  over  tiie  defendant,  and  not  as  to 
the  poww  of  the  court  to  allow  a  set-off 
where  it  bas  Jurisdlctiw  of  all  the  partief-. 
As  the  court  had  no  Jurisdiction  over  the  de- 
fendant, the  motion  to  dismiss  tbe  writ 
should  have  been  granted,  and  the  order  over- 
ruling such  motion  most  be  reversed.  So  or- 
dered. 


(58  Ohio  St  618) 
WEBER  V.  STATE. 
(Supreme  (3ourt  of  Ohio.    June  24.  1898.) 
Criminal  Law— Suspension  or  Sbntbnck. 
In  a  criminal  case  the  court  has  the  power 
to  suspend  the  execution  of  the  sentence,  In 
whtde  or  in  part,  unless  otherwise  provided  by 
statute,  and  has  power  to  aet  aside  such  sus- 
pension at  any  time  during  the  term  of  court 
at  wtiich  sentence  was  passed.    Whether  such 
suspension  can  be  set' aside  at  a  snbseqnent 
term  is  not  decided. 
(Syllabus  by  the  Oburt) 

Error  to  circuit  court.  Franklin  county. 

On  May  3, 1897,  being  at  tbe  AihII  term  of 
tbe  court  of  common  pleas  of  Franklin  coun- 
ty, Jacob  Weber,  the  plaintiff  in  error,  plead- 
ed guilty  to  an  Indictment  for  keeping  a 
room  for  gambling;  and  the  court  sentenced 
him  to  pi^  a  One  of  (400  and  costs,  and  that 
he  be  confined  in  the  conn^  Jail  for  the 
period  of  10  days,  and  to  said  sentence  added 
the  following  words:  "But  execution  of  thn 
sentence  to  Jail  Is  hereby  suspended."  Aft- 
erwards, at  tbe  same  term  of  court,  on  tho 
Otb  day  of  August,  lfi97,  the  court  on  Its 
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own  motlui,  set  aside  the  nispenslon  of  tbe 
«xecntlon  of  tbe  sentence  of  lmprIsonm«it, 
for  tbe  reason  tliat  the  said  Jacob  Weber 
bad  violated  the  conditions  of  said  suspen- 
sion b7  engaging  in  gambling,  directly  or  In- 
directly, and  ordered  the  sheriff  to  cany 
said  sentence  Into  execution,  and  ordered  a 
capias  to  issue  for  that  purpose.  The  court 
heard  evidence,  and  a  Mil  of  ecceptlons  was 
taken,  setting  out  all  the  evidence  Intro- 
duced, and  exception  taken  to  the  action  of 
the  court  The  circuit  court  affirmed  the 
proceedings  of  the  court  of  common  pleas, 
and  thereupon  a  petition  in  error  was  filed 
in  this  court,  seeking  to  reverse  the  Judg- 
ments of  the  lower  courts.  Afllrmed. 

Cyrus  Holing,  for  plaintiff  In  error. 
Charles  W.  Voorhees,  Pros.  At^..  and  Hen- 
ry A.  Williams,  for  tbe  States 

PER  CURIAM.  The  power  to  stay  the 
«zecutIon  of  a  sentence,  in  whole  or  in  part, 
In  a  criminal  case,  Is  Inherent  In  every  court 
ha.ving  final  Jurisdiction  in  such  cases,  un- 
less otborwlse  provided  by  statute.  The  sus- 
pension, being  in  favor  of  tbe  prisoner.  Is 
for  his  benefit,  and  Is  valid,  whether  coor 
sented  to  by  blm  or  not  When  the  suspen- 
sion Is  upon  conditions  expressed  in  the 
Judgment  the  prisonw  has  tbe  right  to  rely 
upon  such  conditions,  and.  so  long  as  be 
complies  therewith,  tbe  suspenidtm  will 
stand.  But  when  the  suspension  is  without 
express  conditions,  as  in  this  case,  it  is  with- 
in the  power  of  tba  court  to  set  aside  the 
mispenston  at  any  time  during  the  same 
term,  its  own  motion,  and  to  order  the 
sentence  to  be  raecnted.  Cases  cited  by 
counsel  are  to  tbe  effect  that  the  suspension 
may  be  set  adde  at  a  subsequent  torm;  but 
this  case  does  not  require  ua  to  go  to  that 
utent,  because  here  tbe  suspension  was  set 
aside  at  the  ssme  term  at  which  sentuice 
was  passed.   Judgment  affirmed. 


m  Obhr  St  «87) 

8TAm  ex  ret  BENNEB  v.  OUILBERT.  Btits 
Auditor. 

(Sopreme  Court  of  Ohio.   June  24.  188S.) 

Daisx  AMD  Food  CoiaiHBtoifBR  —  EMrLOTifnn 
Oft  Attoevbt. 
Hie  daltr  and  food  commlsBtoner  has  no 
power  to  employ  coaoBel  and  fix  tbetr  compensa- 
tion, except  upon  the  recommendation  of  Uie  at- 
torney general  and  opon  the  written  consent  of 
the  governor  and  andttor  of  state. 
(Syllabus  by  the  Court) 

Petition  In  mandamus  by  the  state,  on  the 
relation  of  Otto  J.  Benner,  against  Walter  D. 
Oullbert  auditor  of  state.  Writ  refused,  and 
petition  dismissed. 

Otto  J.  Renner,  an  attorney,  having  been 
employed  by  the  dairy  and  food  commtssion- 
er.  under  section  4  of  tbe  act  of  April  12, 
1888  (93  Ohio  Laws,  103),  anA  having  ren- 
dered certain  services  under  said  employ- 
ment^ presented  his  bill  therefor  to  the  au- 


ditor of  state,  and  demanded  a  warrant  on 
the  state  treasury  In  payment  The  auditor 
of  state  refused  to  issue  the  warrant,  and 
thereupon  Mr,  Renner  filed  his  petition  la 
mandamus  In  this  court  to  compel  him  to  Is- 
sue such  warrant  The  auditor  of  state  re- 
fused to  Issue  the  warrant  on  the  ground 
that  Mr.  Renner  had  not  been  employed  upon 
the  recommendation  of  the  attorney  general, 
and  upon  the  written  consent  of  the  governor 
and  auditor  of  state,  as  required  by  secUon 
202,  Rev.  St.  aa  amended  April  18^  1898. 

George  K.  NaA  and  J.  Lot^  for  relator. 
F.  8.  Uomiett,  Atty.  Qea.,  for  defendant 

PEE  CURIAM.  By  said  section  4  of  the 
act  creating  the  office  of  dairy  and  food  com- 
missioner, such  commissioner  Is  empowered 
to  employ  sndi  counsel  as  may  by  him  be 
deemed  necessary  for  the  proper  enforcement 
of  tbe  laws,  the  compensation  to  be  fixed  b^ 
the  commlnloner.  But  section  20Z,  Rev. 
St,  aa  amended  April  18, 1898,  It  Is  provided 
that  "It  shall  not  be  lawfid  for  any  state 
board  or  state  officer  to  employ  any  attorneys 
or  counsel,  except  upon  the  recommendation 
of  Um  attOTuey  general,  and  upon  the  wAt^ 
ten  consent  of  tbe  governor  and  auditor  of 
state."  These  two  statutes  are  in  pari  msr 
teria,  and  should  be  read  as  one  statute;  and, 
when  so  read,  the  provision  is  that  t3w  dairy 
and  food  commlasloner.  In  the  employment  of 
counsel,  and  fixing  their  compensation,  most 
act  upon  the  recommendation  of  tbe  attorney 
general,  and  upon  the  written  consent  of  the 
governor  and  auditor  of  state;  and  he  has 
no  power,  without  such  recommendation  and 
written  consent,  to  employ  counsel  to  trans- 
act any  business  for  ills  department  While 
tbe  attorney  general  is  to  recommend,  he 
has  no  power  of  appointment  The  power  to 
appoint  rests  In  the  dslry  and  food  commis- 
sioner, but  Budi  appointment  must  be  made 
by  him  tvon  the  recommendation  of  the  at> 
tomey  general  and  the  written  coiuent  of  the 
governor  and  auditor  of  state.  Writ  refosed, 
and  petition  dismissed. 


OR  iDd.  SM> 
STATS  ex  reL  HARRISON  v.  MENAUOH 
et  aL* 

(Supreme  Court  ot  Indiana.   July  1,  189S.) 

TowasaiP  OrncsRS— Euciioxs— Comstitdtioxai 
Law— HoLDiKo  Otbb  Tbrms  or  Onios 
— TiTLB  or  Act. 

1.  Under  Const  art  2,  |  14,  providing  that 
townsliip  Sections  may  be  held  at  such  times 
as  ma^  be  appointed  by  law,  Laws  1897,  p.  64, 
changiDg  the  time  of  holding  the  election  of 
township  trustees  trom  the  general  election  in 
NoT«nber.  1888,  to  tbe  general  election  in  No- 
vember, 1800,  and  every  four  yean  thereafter. 
.Lb  a  valid  exerciae  of  legislative  power. 

2.  Laws  1897,  p.  64,  changed  toe' time  of  hold- 
ing an  election  for  township  tmstees  from  the 
general  election  in  Norembei,  1808,  until  tbe 
general  election  in  1900.  Const  art  i:>,  S  2, 
prohibits  the  legislature  from  extending  tenure 
of  office  for  more  than  four  years.  Article  15, 
f  8;  provide!  that  incumbents  of  certain  offices 
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elected  for  « teim  of  yean  ahall  hold  office  un- 
til their  BuccesMra  ere  elected  and  qualified. 
Febf  that,  thooj^  the  law  of  1897  did  not  pro- 
vide for  an  election  of  town  trosteee  between 
the  years  1894  and  1900,  the  extension  of  the 
time  of  office  of  the  township  tmstees  was  bj 
virtue  of  the  constitution,  and  not  by  the  terms 
of  the  law  of  1897,  so  as  to  render  it  anconstl- 
tutional. 

3.  ^e  title  of  the  act  of  February  25,  1897 
(Laws  1897,  p.  64),  provided  for  the  changing 
of  the  time  of  electing  township  officers.  Sec- 
tion 1  thereof  changed  the  time  of  electing 
township  trustees,  and  section  2  provided  that 
the  time  of  holding  elections  of  justices  of  the 
peace  and  constabTes  and  other  officers  of  the 
township  should  remain  unchanged.  EM  to 
suffidentiy  express  the  subject  of  the  act  in 
the  title. 

Hackn^,  0.  J.,  and  Howard,  J.,  dissent 

Appeal  from  circuit  court,  Whitley  conn* 
ty;  J.  W.  Adair,  Judge. 

Petition  for  mandamns,  on  relation  of  Jo- 
•Beph   R.  Harrison,  against  Benjamin 
Menangh  and  others.    Prom  a  judgment, 
r^tor  appeals.  Affirmed. 

Marshall,  McKagney  &  Clungston,  for  ap- 
pellant A.  A,  Adam^  Hogate  &  Clark,  C. 
M.  McCale,  W.  W.  Spencer,  B.  F.  Ferris,  and 
B.  H.  Qatea.  for  appellees. 

JORDAN,  J.    This  action  was  instituted 
by  the  relator  to  obtain  a  writ  of  mandate 
against  appellees  to  compel  them  to  take  the 
necessary  steps  In  order   that  an  election 
might  be  held  in  Columbia  township,  Whit- 
ley county,  Ind.,  on  the  flrst  Tuesday  after 
the  flrst  Monday  In  November,  1898,  for  the 
purpose  of  electing  a  trustee  for  that  town- 
ship.  Sach  of  the  appellees  filed  a  separate 
demurrer  to  the  complaint  which  the  court 
sustained;    and,  the    relator    refusing  to 
amend.  Judgment  was  rendered  against  him 
for  cost  Sustaining  these  several  demurrers 
constitutes  the  errors  assigned  In  this  court 
The  only  questions  raised  and  discussed  by 
the  parties  to  this  appeal  relate  to  the  consti- 
tutional validity  of  an  act  of  the  legislature 
approved  February  25,  1897  (Laws  1897,  p. 
64).   The  title  of  this  statute,  and  the  first 
section  thereof,  are  as  follows: 
"An  act  providing  for  changing  the  time  of 
electing  certain  township  officers,  fixing 
the  time  when  they  shall  qualify  and  as- 
sume the  duties  of  their  respective  oflJees, 
providing  for  separate  ballots  and  ballot 
boxes,  and  repealing  all  laws  and  parts  of 
laws  in  conflict  therewith. 
"Section  1.  Be  it  enacted  by  the  general 
assembly  of  the  state  of  Indiana:   That  the 
time  for  h<dding  the  election  of  township 
trustees  and  assessors  shall  be  changed  from 
the  general  election  on  the  first  Tuesday  aft- 
er the  flrst  Monday  In  November,  1898,  to  the 
general  election  on  the  flrst  Tuesday  after  the 
flrst  Monday  In  November,  1900,  and  at  the 
general  election  on  the  flrst  Tuesday  after 
the  first   Monday  In   November  of  every 
fourth  year  thereafter.    Said  township  trus- 
tees and  assessors  shall  qualify  as  now  pro- 
vided by  law,  and  «nter  upon  the  discharge 


of  the  duties  of  their  respective  offices  at  the 
expiration  of  ten  days  after  such  election." 

Section  2  provides  that  the  time  of  holding 
the  election  of  Justices  of  the  peace,  consta- 
bles, and  other  officers  of  the  township  shall 
remain  as  now  fixed  by  law. 

Section  3  declares  that  "the  election  of  said 
township  officers  shall  be  conducted  under 
the  provisions  of  the  law  governing  said  gen- 
eral elections." 

The  fonrth  section  relates  to  the  ballots 
and  ballot  boxes  to  be  used  at  the  election  of 
township  officers. 

The  fifth  section  repeals  all  laws  in  con- 
flict with  the  act. 

It  Is  insisted  by  counsel  for  appellant  that, 
as  this  act  Is  Invalid  by  reason  of  Its  being 
repugnant  to  the  constltutlMi,  therefore  the 
law  of  1893  (Laws  1893,  p.  192;  Bums'  Rev. 
St  1894,  S  6290),  whereby  the  time  of  hold- 
ing the  election  for  township  officers  was 
changed  from  April  to  the  flrst  Tuesday  aft- 
er the  flrst  Monday  In  November,  1894,  and 
every  fourth  year  thereafter,  is  still  in  force, 
and  consequently  the  election  of  township 
trustees  must  be  held  at  the  November  elec- 
tion in  1808.  It  will  be  observed  that  the  act 
of  1897,  supra,  applies  only  to  township 
trustees  and  assessors,  and  changes  the  timo 
of  the  election  of  these  officials  from  the  gen- 
eral election  In  November,  1898,  as  provided 
for  by  the  act  of  1893,  to  the  general  elec- 
tion In  November,  1900,  and  every  fourth 
year  thereafter,  and  further  provides  that 
these  officers  shall  qualify  and  enter  upon 
the  discharge  of  the  duties  of  their  respective 
offices  at  the  expiration  of  10  days  after 
such  election.  The  time  of  electing  Justices 
of  the  peace,  constables,  and  such  other  town- 
ship officers  as  may  be  provided  for  by  law 
Is  left  imchanged,  and  remains  as  fixed  by 
the  act  of  1893,  supra.  If  the  act  of  1897  is 
a  valid  exercise  of  legislative  power,  no  elec- 
fion  of  township  trustees  and  assessors  can 
be  held  by  reason  thereof  until  the  general 
election  in  November.  1900,  unless  the  legis- 
lature at  its  next  session  proTides  tor  one  to 
be  held  at  an  earlier  time. 

Appellant's  learned  counsel  challenge  the 
constitutional  validity  of  the  law  in  contro- 
versy upon  the  ground  that  it  extends  the 
term  of  trustees  elected  in  1894  beyond  the 
period  of  four  years,— the  time  allotted  hy 
the  constitution  for  the  tenure  of  an  office 
created  by  the  legislature;  or.  In  other  words, 
they  Tlrtuaily  contend  that  ss  section  2  of 
article  16  of  the  constitution  Inhibits  the  gen- 
eral assembly  from  creating  any  office  the 
tenure  of  which  shall  be  longer  than  four 
yehrs,  by  this  inhibition  the  legislature  has 
no  power  to  extend  the  term  of  a  township 
trustee  beyond  the  period  of  four  years, 
which  it  is  contended  the  act  of  1897,  as  a 
necessary  result  does.  In  respect  to  trustees 
elected  at  the  November  election  In  1894.  and 
therefore  It  is  In  Tlolatlcm  of  this  provision 
of  the  constitution.  Counsel  assert  that  as, 
under  the  provisions  of  the  act  In  question. 
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the  electl«D  of  truateei  being  postponed  until 
NoTember,  1900,  the  reavHt  will  be  that  the 
present  Incumbents  wUl  hold  for  two  years 
beyond  the  conatltutlonal  limit  They  say: 
"Of  course,  this  act  does  not  expressly  ap* 
point  the  present  Incumbents,  but  it  does 
produce  that  result;  and  we  contend  tbat.  In 
the  consideration  of  the  act,  we  must  look 
to  the  results,  and,  where  the  results  would 
be  alnolntely  repugnant  to  the  couatituUoo, 
» law  cannot  b«  upheld."  It  Is  conceded  that 
under  article.  2»  S  14,  of  the  coustltutl«i,  the 
right  to  provide  for  or  fix  the  time  tot  hold- 
ing township .  elections  Is  reserred  for  the 
l^lslature;  but  tbe  contention  seems  to  be 
that  this  provision  of  the  constttatlt»i  contem- 
plates that  elections  for  township  cheers 
most  at  least  be  held  onoe  In  every  period  of 
four  years,  and  therefore  the  legislature  haa 
no  power  to  ^lact  a  law  like  the  one  In  dis- 
pute, which  operates  In  changing  or  postpon- 
ing the  time  for  electing  trustees  beyond  the 
quadrennial  period. 

Before  reviewing  the  cardinal  question  in- 
volved, we  may  say  that,  if  the  objections 
urged  by  appellant  against  the  validity  of 
the  act  ot  1897  can  be  sustained,  then  the 
effect  of  such  holding  would  certainly  re- 
sult In  striking  down  the  act  of  189S,  nndw 
which  the  relator  seeks  to  compel  appellees 
to  hold  an  election  in  November,  1S88.  Un- 
questionably, it  can  be  said  of  the  tatter  act 
that  it  Is  impressed  with  the  same  Inflrml- 
tles  which  are  alleged  to  exist  against  the 
statute  of  1897.  It  expressly  changed  or 
postponed  the  time  of  electing  trustees  and 
other  township  officers  from  the  first  Monday 
In  April,  1891,  OA  provided  by  the  am^da- 
tory  act  of  1880  (Laws  1889,  p.  425),  to  the 
time  of  holding  the  general  election  In  No- 
vember, 1804,  and  every  fourth  year  there- 
after, and  thereby,  it  the  a^ument  of  conn- 
sel  for  wpellant  Is  sound,  extended  the  head- 
ing of  the  trustees  elected  in  April,  1800, 
ihree  months  in  excess  of  four  years.  It 
will  be  seen  that  trustees  elected  at  the 
April  election,  1890,  by  reason  of  the  provi- 
sion of  the  act  approved  March  9.  18S0 
(Laws  1889,  p.  344),  entered  upon  the  dis- 
charge of  their  duties  on  the  first  Monday 
in  August  of  that  year,  and  the  time  ot 
electing  their  successors  was  fixed  by  the 
act  of  1893  on  the  first  Tuesday  after  the 
first  Monday  in  November,  in  1894.  Thus, 
if  the  reasoning  of  appellant  can  be  accepted 
as  correct.  It  operated  to  extend  their  term 
three  months,  at  least;  over  or  beyond  the 
constitutional  limit  of  four  years;  and,  in 
iLccordance  with  the  Insistence  of  counsel, 
for  this  reason  the  act  of  1893  must  be  con- 
demned for  violating  the  constitution  in  like 
manner  as  does  the  act  of  1897,  and,  without 
further  legislation,  the  law  of  1880  would 
control,  and  the  time  for  holding  an  elec- 
tion under  the  latter  would  not  again  occur 
unUl  April,  1002.  But  this  would  not  be  the 
unly  result  which  would  follow  a  decision 
of  this  court  adTerse  to  the  validity  of  the 


act  of  1897.  The  act  of  1893  being  unconsti- 
tutional and  void  under  app^anfs  conten- 
tion, consequently  there  was  no  legal  au- 
thority for  electing  township  trustees  and 
assessors  at  the  November  election  In  1894, 
and  therefore  the  present  incumbents  would 
not  be  legally  entitled  to  hold  their  offices, 
and  could  be  ousted  therefrom,  and  those 
whom  they  succeeded  micht  be.  If  they  de- 
sired, reinstated  Into  the  offices  which  they, 
as  It  might  be  said,  without  authorltj  of 
law,  vorrendered;  and  no  doubt  numerous 
■Qits  would  be  Instituted  on  the  part  of 
trustees  and  assessora  elected  In  1890  against 
present  Incumbents,  to  obtain  possesalwi  of 
the  respective  offices,  together  with  the  past 
enHdunents  thereof.  Passing  tiiese  features 
of  tiie  case,  however,  as  of  no  present  conse- 
quence, in  view  of  our  our  ultimate  conclu- 
sion, they  being  mentioned  merdy  to  show 
the  deplorable  resnitt  which  would  follow  an 
adverse  decision  on  the  validity  of  the  act 
In  question  In  the  event  our  views  on  the 
law  constrained  ns  to  so  decide,  we  proceed 
to  consider  and  determine  the  real  question 
In  ctmtroversy  between  the  parties. 

It  becomes  necessary  for  us  to  refer  to  and 
examine  certain  provisions  of  the  constitu- 
tion which  the  parties  to  this  appeal  insist 
have  a  material  bearing  upon  the  decision 
of  the  questions  presented.  It  must  be  re- 
membered that,  under  section  1  of  article  4 
of  the  state  constitution,  all  legislative  au- 
thority is  lodged  In  the  general  assembly; 
and,  as  regards  this  authority,  that  body  Is 
considered  supreme  and  sovereign,  subject 
to  no  restrictions  except  those  which  the 
state's  constitution  expressly,  or  impliedly 
imposes,  and  the  restraints  of  the  federal 
constitution  and  the  laws  and  treaties  pass- 
ed and  made  pursuant  thereto.  Aside  from 
these  Inhibitions  or  restrictions,  the  legisla- 
ture may  be  said  to  be  unfettered  In  the  ex- 
ercise of  the  pow«r  with  which  It  has  been 
invested.  This  doctrine  has  been  repeated- 
ly affirmed  m  many  of  the  decisions  ot  this 
court.  See  Beauchamp  r.  State,  6  Blaekf. 
209:  Beebe  v.  State,  6  Ind.  SOI;  Lafayette, 
M.  &  B.  B.  Co.  V.  Oeiger,  34  Ind.  165;  Mount 
V.  Stete,  90  Ind.  20;  Robinson  T.  Bchenck. 
102  Ind.  307, 1  X.  E.  698;  Hovey  v.  State,  119 
Ind.  89C,  21  N.  C  21;  Hancock  T.  Taden.  121 
Ind.  806,  23  N.  E.  253;  State  T,  McCaelland, 
138  Ind.  395.  37  N.  B.  799;  Townaend  t. 
State,  147  Ind.  624,  47  N.  B.  19. 

The  sole  contention  of  appellant,  as  previ- 
ously stated.  Is  that  the  statute  in  question 
is  antagonistic  to  the  fundamental  law  ot 
the  state.  As  against  this  atteck  upon  an 
act  of  the  legislative  department,  tbis  court 
must  Indulge  all  reasonable  presumption  In 
favor  of  its  validity;  and,  guided  by  a  well- 
settied  rule,  we  cannot  consistently  declare 
the  statute  In  controversy  Invalid  unless  it 
Is  clearly,  palpably,  and  idalnly  shown  to  be 
violative  of  the  constitution,  so  as  to  re- 
move all  reasonable  doubts  that  may  exist 
In  the  mind  of  the  court  in  respect  to  Its 
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allegred  iDvalldlty.  State  t.  McClelland,  su- 
pra; State  T.  Oerhardt,  145  Ind.  439,  44  N.  E. 
469;  Townsend  t.  State,  supra.  Being  ttiere- 
fore  required  to  give  the  benefit  of  all  rea- 
sonable doubts  in  favor  of  the  validity  of 
the  act  of  the  lawmaking  power,  it  is  con- 
sequently incumbent  upon  talm  who  assails 
Its  validity  to  affirmatively  and  clearly  es- 
tablish hlfi  chaise  to  the  exclusion  of  all  such 
doubts.  Especially  must  this  rule  prevail 
In  view  of  the  fact  that  the  legislature  is 
Invested  with  plenary  power  for  all  pur- 
poses of  civil  government  Therefore  an  In- 
hibition to  exercise  a  particular  power  Is  an 
exception,  and  the  burden  must  rest  upon 
the  party  who  questions  the  validity  of  a 
statute  to  show  that  it  is  forbidden.  Jamie- 
son  V.  OU  Co.,  128  Ind.  556,  28  N.  E.  78,  and 
cases  cited;  State  v.  Mcaellandi,  supra; 
Cooley,  Const  Lim.  105. 

It  was  well  said  by  Chief  Justice  Black,  In 
Sharpless  v.  Mayor,  21  Pa.  St.  147,  on  page 
161  of  the  opinion,  as  follows:  "The  consti- 
tution has  given  us  a  list  of  the  things  which 
the  legislature  may  not  do.  If  we  extend 
that  list,  we  alter  the  instrument.  We  be- 
come ourselves  the  aggressors,  and  violate 
both  the  letter  and  the  spirit  of  the  organic 
law  as  grossly  as  the  legislature  possibly 
could.  If  we  can  add  to  the  reserved  rights 
of  the  people,  we  can  take  them  away.  If 
we  can  mend,  we  can  mar.  If  we  can  re- 
move the  landmarks  which  we  find  establish- 
ed, we  can  obliterate  them.  If  we  can 
change  the  constitution  In  any  particular, 
there  is  nothing  but  our  own  will  to  prevent 
us  from  demolishing  it  entirely."  It  may  be 
true,  perhaps,  as  counsel  for  appellant  would 
seem  to  insist,  that  the  great  power  confer- 
red upon  the  legislature  may  be,  and  some- 
times Is,  abused,  but  the  remedy  for  this 
evil  lies  in  an  appeal  to  the  people,  who,  in 
their  sovereign  capacity,  can  correct  it,  and 
not  by  appeal  to  the  judiciary.  There  is  no 
reason  for  assuming  that  the  mere  abuse  by 
the  legislature  of  its  power  waa  intended  to 
be  corrected  by  the  courts.  Brown'  v.  Buzan, 
24  Ind.  194;  State  T.  Kolsem,  130  Ind.  434, 
29  N.  E.  695.  If  the  latter  should  assume  to 
protect  the  people  against  the  abuse  of  power 
upon  the  part  of  their  own  servants  or  rep- 
resentatives, it  would  be  the  equivalent  of 
attempting  to  protect  the  people  against  their 
own  abuse.  We  have  repeatedly  affirmed 
that  the  question  whether  an  act  of  the  gen- 
eral assembly  is  politic,  expedient,  or  nec- 
essary is  one  of  legislative  discretion,  which 
is  not  subject  to  Judicial  review;  and  we 
have  not  the  liberty  to  declare  a  statute  void 
because  it  Is  not  In  harmony  with  our  opin- 
ions In  respect  to  policy,  expediency,  or  Jus- 
tice. If  the  people  are  aggrieved  by  the  ac- 
tion of  their  representatives  in  the  general 
assembly,  the  way  to  redress  the  wrong  is 
open  to  them  at  the  next  biennial  election. 
Ths  question  In  this  case  with  which  we 
have  to  deal  is  not  whether  the  power  to 
change  or  repeal  a  statute  relative  to  the 


time  of  the  holding  of  township  elections  has 
been  conferred  upon  the  legislature,  but 
whether  such  power  has  been  restricted  or 
withheld  by  the  organic  law  of  the  state. 
Section  14  of  article  2  of  the  constitution 
provides  that  "all  general  elections  shall  be 
held  on  the  first  Tuesday  after  the  first  Mon- 
day In  November;  but  township  elections 
may  be  held  at  such  time  as  may  be  provid- 
ed by  law,"  etc.  Section  3  of  article  6  pro- 
vides that  "such  other  county  and  township 
oflaoers  as  may  be  necessary  shall  be  elected 
or  appointed  in  such  a  manner  as  may  be 
prescribed  by  law."  (Onr  italics.)  Section 
2  of  article  15  reads  as  follows:  "When  the 
duration  of  any  office  Is  not  provided  for  by 
this  constitution,  It  may  be  declared  by  law. 
*  *  *  But  the  general  assembly  shall  not 
create  any  office  the  tenure  of  which  shall 
be  longer  than  four  years."  The  express  re- 
striction Imposed  by  this  last  section  is  that 
the  general  assembly  shall  not  create  any  of- 
fice the  prescribed  term  of  which  Is  longer 
than  four  years.  Section  3  of  the  same  arti- 
cle provides  that  "whenever  It  is  provided  in 
this  constitution,  or  in  any  law  which  may 
be  hereafter  passed,  that  any  officer,  other 
than  a  member  of  the  general  assembly, 
shall  hold  his  office  for  any  given  term,  the 
same  shall  be  construed  to  mean  that  such 
officer  shall  hold  his  office  for  such  term  and 
until  his  successor  shall  have  been  elected 
and  qualified."  Tested  by  any  or  all  of  these 
provisions,  and  it  is  evident,  we  think,  that 
no  express  or  Implied  antagonism  can  be  held 
to  exist  between  any  of  them  and  the  statute 
In  dispute.  We  are  of  the  opinion  that  the 
constitution  will  be  searched  in  vain  to  dis- 
cover any  restriction  against  the  enactment 
of  a  statute  of  the  character  or  purport  of 
the  one  here  involved.  That  the  creation  of 
the  office  of  township  trustee,  under  our  con- 
stitution. Is  a  matter  which  is  left  wholly 
with  the  legislature.  Is  undisputed.  It  may 
or  may  not,  in  the  exercise  of  Its  discretion, 
create  such  an  office;  but,  If  it  chooses  to  do 
BO,  the  tenure  prescribed  cannot  be  in  excess 
of  four  years.  Within  this  limit  the  legis- 
lature. In  its  discretion,  may  enlarge,  abridge, 
or  otherwise  change  the  term  of  the  office,  or 
abolish  it  entirely,  and  repeal  all  laws  per- 
taining thereto.  State  v.  Bell,  116  Ind.  1,  18 
N.  E.  263;  State  t.  Bogard.  128  Ind.  480.  27 
N.  E.  1113. 

The  electors  of  this  state  have  no  unalter- 
able right  to  elect  township  trustees  at  the 
polls,  for,  as  we  have  seen,  the  legislature, 
under  the  constitution,  has  the  power  to 
provide  that  they  may  be  chosen'  by  elec- 
tion or  appointment  The  constitution  in  no 
uncertain  terms  declares  that  **  township 
elections  may  be  held  at  such  time  cu  may 
be  prescribed  by  law."  {Our  italics.)  The 
power  to  fix  the  time  at  which  the  people 
may  elect  township  officers  is  by  this  pro- 
vision of  the  constitution  left  entirely  with 
the  legislative  department  This  power  is  a 
continuing  one,  and  surely  it  canot  be  said 
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to  be  exhausted  by  bdng  onoe  exercised. 
The  legislature  may  from  time  to  time  direct 
when  the  election  shall  take  place.  That  the 
general  assembly  may,  miless  restricted  by 
the  constitution,  amend,  change,  or  repeal 
the  acts  of  tt»  predecessors.  Is  a  right  which 
cannot  be  successfully  questioned.  Its  pow- 
er to  make  a  reasonable  change  In  the  time 
of  holding  towiwhlp  elections  from  that  fixed 
by  a  previous  law  Is  certainly  a  l^itimate 
exercise  of  the  power  with  which  it  Is  lOr 
vested.  WaU  v.  State,  28  Ind.  160;  State  v. 
Haworth.  122  Ind.  46%  23  N.  B.  916;  Bloomer 
V.  Stfdley,  5  McLean,  158,  Fed.  Oas.  No.  1,668; 
Jordan  v.  Bailey.  87  Minn.  174, 38  N.  W.  77a 
In  Steto  T.  Haworth,  supra.  It  Is  said:  "To 
deny  powa  to  change  Is  to  affirm  that  pro- 
gress is  ImposslUe,  and  tiiat  we  must  move 
forever  *ln  the  dim  footsteps  of  antlqullT-' 
But  the  legislative  power  moves  in  a  con- 
stant stream,  and  Is  not  exhausted  by  Its 
«cerclse  In  any  number  of  instances,  how- 
ever gceaf  In  fac^  the  power  of  the  legis- 
lature to  fix  or  change  the  time  of  electing 
township  trustees  has  always  been  recognis- 
ed, and  not,  to  our  Imowledge,  until  now  has 
I*  ever  been  called  In  question.  Formerly 
mch  elections  were  held  In  April,  tlien  chan- 
ged to  October,  then  hack  again  to  April,  and 
eubsequently,  by  the  act  of  18B3,  to  Novem- 
ber. The  power  or  right  of  the  legislature  to 
change  the  time  of  electing  trustees  or  other 
township  officers  from  the  time  fixed  by  a 
former  law  being  recognised,  as  It  must  be. 
as  a  continuing  and  existing  right  m  power, 
the  mere  fact  that  the  l^^slature.  In  the  ex- 
ercise thereof,  may  deprive  the  electors  for  a 
reasonable  time  of  electing  successors  to 
present  Incumbente,  will  not  alone  operate 
to  render  the  act  providing  for  the  change 
onconstltutlonal,  and  thereby  invalid. 

Counsel  for  appellant  seem  especially  to 
base  their  contmtlon  on  section  2  of  article 
19  of  the  ccmsUtutlon,  which,  as  we  have 
seen,  prohiblte  the  legislature  from  creating 
any  office  the  tenure  of  which  shall  be  longer 
than  four  year^  and  theb'  Insistence  Is  that 
this  restriction  will  prevent  the  act  In  qnee- 
don  from  being  uph^.  It  is  manifest,  we 
tliink,  that  this  contention  la  wholly  unten- 
able. .  An  examination  of  the  act  will  readily 
disclose  that  It  does  not  profess  to  create  the 
office  of  township  trustee,  nor  to  stend  the 
teem  thereof  beyond  the  constitutional  limit 
It  proceeds  upon  the  tlwory  that  the  office  has 
been  previously  created,  and  It  merely  de- 
clares as  the  leglslatlTe  will  that  the  time  of 
holding  an  election  for  township  tmstees,  etc., 
shall  be  changed  from  the  general  election  on 
the  first  Tuesday  after  the  first  Monday  In 
November,  1898,  to  the  general  election  on  the 
first  Tuesday  afta  the  first  Monday  in  No- 
vember, 3900,  and  <m  such  day  "of  every 
fourth  year  thereafter."  The  trustee  and  as- 
sessors elected  thereunder  are  thereby  author- 
ized to  qualify  as  provided  by  existing  laws, 
and  enter  upon  the  discharge  of  their  official 
dntiQS  at  the  expiration  of  10  days  after  such 


election.  These  provlslonrof  the  law  do  not 
appear  to  ns  to  be  Impressed  with  any  consti- 
tutional Infirmities.  The  change  or  postpon- 
ing of  the  time  of  Meeting  these  officers  from 
tike  general  election  in  18B8  to  the  next  gen- 
eral electlcm  cannot  be  said  to  be  so  unrea- 
sonable as  to  tenHee  the  law  open  to  Judicial 
condemnation  on  that  ground;  especially  in 
view  of  the  fact  that  the  members  of  the 
genwal  assembly  to  l>e  elected  at  the  coming 
election  In  November  can  change  the  time  of 
the  election  to  an  earlier  date.  The  act  does 
not  In  any  manner  profess  nor  attempt  to 
extend  the  tenure  of  the  trustees  dected  In 
ISM,  nor  of  those  to  be  ^cted  thereunder  In 
1900,  beyond  the  constitutional  limit  of  four 
years.  If  It  provided  that  the  election  should 
be  held  In  1900  and  every  fifth  or  sixth  year 
thoeafter,  quite  a  dlfCraent  question  would 
be  presented.  The  atetute  in  question  makes 
no  reference  to  present  incumbents.  It  nei- 
ther ^Ktends  nor  attonpte  to  abridge  oe  en- 
lai^  their  tenure.  In  no  sense,  under  Ite 
terms  or  provisions,  can  It  be  said  to  be  re- 
trospective, but  Is  wholly  prospective,  and 
In  no  manner  does  It  take  Into  ccmslderatlon 
the  question  as  to  the  holding  of  any  of  Cbe 
present  incumbente  of  the  i^ce;  and  the 
quutlon  as  to  whether  they  wUl  hold  over 
imder  tlie  provldons  of  section  3  of  article 
15  of  the  constltotion,  or  some  oUier  provision 
of  the  law,  nntU  their  successora  are  elected 
and  qualified,  remains,  under  this  act,  wholly 
Intact  Consequently,  if  incumbent  trustees 
are  permitted  to  hold  beyond  four  years,  it 
cannot.  In  legal  contemplation,  be  attributed 
to  the  ^visions  of  the  act  In  controversy, 
but  will  be  due  to  the  force  and  effect  of 
the  provision  of  the  constitution  lost  men^ 
tloned,  which,  as  we  have  seen,  provides  thiU 
the  prescribed  tenure  of  any  office  undw  the 
constitution,  m  any  law,  other  than  a  mem- 
ber of  tlie  general  assembly,  "ahall  be  eon- 
siruect  to  mean  <bat  <uoA  o.;01cer  thaU  hold 
kis  offioe  for  meh  term  and  vntil  hia  guceeg- 
wr  ehaU  Aave  been  elected  and  qwdijUd." 
(Our  Italics.)  Certainly,  vrfaat  resulte  from 
the  f<»ce  and  operation  of  the  constitution  It- 
self cannot  be  sold  to  be  unconstitutional. 
There  Is  some  question,  It  Is  true,  as  to  wheth- 
er at  common  law  an  office  was  entitled  to 
hc4d  beyond  his  prescribed  term.  But  the 
general  rule  of  the  common  law  seems  to  be 
that,  when  the  term  of  an  office  to  whlCh  one 
Is  elected  or  appointed  exphres,  the  power  of 
the  incumbent  to  porform  the  duties  thereof 
Is  terminated.  Mechem,  Pub.  Off.  |  886,  and 
authorities  there  dted. 

It  Is  elementary  that  the  law  abhors  vacan- 
cies In  pnUlc  offices,  and  great  precaution  Is 
usually  taken  to  guard  against  their  occurs 
rence;  and  courte  of  this  country  have  not 
adhered  to  a  strict  rule,  and,  In  the  absence 
some  exinwss  or  implied  legal  restriction, 
the  i^cer  la  held  to  be  entitied  to  hold  his 
office  until  he  is  superseded  by  the  election 
and  quallflcati<Hi  of  another  person.  Stete  v. 
Harrison,  118  Ind.  48^  16  N.  E.  884,  and  as- 
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thorltfee  there  cited;  Mechefii,  Pub.  Off.  | 
.t97;  .Throop,  Pnb.  Off.  {  308.  It  was  no 
doubt  tbe  design  of  the  moldera  of  onr  fanda- 
mental  law,  by  Incorporating  therein  a  pro- 
vision that  public  ofiEtclals  should  hold  for 
their  prescribed  constitntlonal  or  statutory 
terms,  as  the  case  might  be,  and  until  their 
successors  are  elected  and  qualified,  to  guard 
against  the  possibility  of  the  office  becoming 
vacant  and  the  powers  and  duties  of  the  In- 
cumbent being  terminated,  before  some  one 
had  been  duly  selected  and  qualified,  as  pro- 
vided by  law,  to  succeed  him.  See  Fesler 
Brayton,  14B  Ind.  71,  T7,  44  N.  E.  37.  In 
consideration  of  this  constitutional  provision, 
the  electors  of  this  state,  when,  by  their  bal- 
lots, they  designate  a  person  to  fill  a  pdbllc 
office  the  tenure  of  which  Is  prescribed  either 
by.  the  constitution  or  some  statute,  must  b» 
presumed  to  understand  and  know  that  the 
contingent  holding  of  the  officer  until  his 
successor  Is  elected  and  qualified  is  as  much 
a  part  of  the  term  for  which  be  Is  elected  as 
Is  that  which  is  expressly  prescribed  and  fix- 
ed. Klmberlln  v.  State,  130  Ind.  120,  20  N. 
E.  773;  State  v.  Bc^axd.  supra.  Therefore 
the  contention  of  appellant  that  the  act  In 
question  operates  to  continue  the  present  In- 
cumbents In  office  until  1900,  In  opposition  to 
the  will  of  the  people.  Is  of  no  merit  and 
without  force.  Mitchell,  C.  J.,  speaking  for 
the  court,  In  State  v.  Harrison,  supra.  In  re- 
spect to  this  provision  of  our  constitution  (on 
page  442  of  the  opinion,  IIS  Ind.,  and  page 
387.  16  N.  B.),  said:  "It  Is  certain,  therefore, 
that  all  offices  to  which  the  above  constitu- 
tional provision  applies  are  held  by  the  same 
title,  or  by  as  high  and  lawful  tenure,  after 
the  prescribed  term,  nntll  the  tlUe  of  the  duly 
elected  and  qualified  successor  attaches,  as 
before  and  during  such  term."  Continuing 
(on  iMige  447  of  the  opinion,  113  Ind.,  and 
page  300,  16  N.  B.),  he  said:  "After  the  ex- 
piration of  the  term  fixed  by  the  general  as- 
sembly, the  tenure  of  the  officer  Is  not  under 
or  by  legislative  approbation  or  authority, 
but  by  the  continuing  and  superior  authority 
and  approbation  of  the  constitution."  See, 
also,  upon  this  point.  Commonwealth  t.  Han- 
ley,  9  Pa.  St  613. 

Reliance  Is  placed  on  the  case  of  State  v. 
Wells,  144  Ind.  231,  41  N.  a  401,  and  43  N. 
E.  133,  and  It  Is  cited  by  appellant  to  sus- 
tain the  Invalidity  which  he  imputes  to  the 
statute  In  dispute.  The  decision  in  that  case, 
however,  In  view  of  the  question  there  in- 
volved, cannot  be  Invoked  as  an  authority  In 
support  of  his  insistence,  bnt  some  of  the 
reasoning  In  the  opinion  In  that  case  may  be 
said  to  "fight"  on  the  side  of  the  appellees  In 
this  appeal.  It  Is  there  said:  "Certainly,  a 
change  In  the  date  of  an  election  cannot  af- 
fect the  term  of  office  to  be  filled.  If  the 
office  becomes  vacant  by  the  ctiange  of  date 
of  filling  It,  the  constitution  makes  ample 
provision  therefor  by  continuing  the  old  In- 
cambent  In  office  until  his  successor  Is  elect- 
ed and  qualified."   Of  course,  the  word  "va- 


cant," at  employed  by  the  writer  of  the  opin- 
ion In  that  case,  was  used  In  the  sense  or 
meaning  of  the  expiration  of  the  prescribed 
term  of  the  oSlce.  The  question  Involved  In 
the  Wens  Case  was,  to  an  ex^t  at  least, 
of  like  character  to  the  one  In  controversy 
in  Grlebel  v.  State,  111  Ind.  360,  12  N.  E. 
700.  It  was  further  said  In  the  Wells  Case 
that  there  could  be  no  election  of  township 
trustees  except  at  the  time  provided  by  the 
act  of  1803.  The  decision  In  that  case  rests 
npon  the  validity  of  the  act  of  1803,  and  Its 
effect  was  to  affirm.  Impliedly  at  least,  the 
validity  of  that  statute^  It  la  certain  that  a 
decision  by  this  court  adverse  to  the  validity 
of  the  law  of  1807  would  result  in  uprooting 
the  decision  In  the  Wells  Case,  and  would,  as 
heretofore  said,  pave  the  way  to  ousting  pres- 
ent incumbents,  and  to  the  reinstatement  of 
tiie  trustees  and  assessors  elected  at  the  April 
election  in  1880. 

Oounsel  for  appellant  have  referred  us  to 
People  V.  Bull,  46  N.  T.  57.  The  decision  In 
that  case  Is  in  no  manner  helpful  to  the  ap- 
pellant's side  of  the  issue  In  the  case  at  bar, 
for  the  question  there  raised  was  In  respect 
to  the  power  of  tiie  leglslatare,  under  the 
constitution  of  the  state  of  New  York,  at 
the  expiration  of  the  term  of  the  Incnmbrat 
of  an  elective  office,  to  extend,  by  an  express 
enactment,  his  term  for  three  years  beyond 
that  for  which  he  had  been  elected.  It  waa 
therein  held  that  It  was  not  competent,  un- 
der the  constitution  of  that  state,  for  the  leg- 
islature to  put  or  continue  a  person  In  office 
In  that  manner,  without  an  election  by  the 
people.  In  that  case,  Folger,  J.,  speaking 
for  the  court,  in  the  course  of  the  opinion, 
on  page  68,  said:  "The  constitution  empow- 
ers the  legislature,  in  the  clause  first  above 
quoted,  to  direct  the  times  and  manner  of 
the  election.  It  is  a  continuing  power,  and 
the  legislature  may  from  time  to  time,  as  It 
sees  occaslMi,  direct  when  and  how  the  elec- 
tion shall  take  place."  While  it  Is  true  that 
the  case  of  People  v.  Bull,  supra,  does  In 
fact  deny  that  the  legislature,  under  the 
then-existing  constitution  of  New  York,  had 
the  power,  by  express  enactment,  to  length- 
en the  tenure  of  the  Incumbent  of  the  4^ce, 
still  It  also  affirms  the  constitutional  right  of 
that  body  to  fix  and  change,  at  Its  dlBcreti<»i, 
the  time  when  the  charter  election  shall  be 
held;  and,  to  this  extent  at  least,  the  case 
is  an  authority  In  support  of  the  right  of  the 
legislature,  under  our  constitution,  to  change 
the  time  of  holding  township  elections. 

A  defect  In  the  argument  of  appellant,  to 
an  extent  at  least,  Is  that  he  assumes  that 
the  act  of  1897  extends  the  torm  of  the  office 
of  township  trustees,  and  his  assault  on  the 
validity  of  the  law  proceeds  upon  the  ground 
of  his  assumption.  The  legislature  of  1860 
changed  the  time  of  the  annual  election  of 
county  and  township  officers,  and  provided 
for  their  biennial  election,  declaring  in  the 
act  that  the  first  election  thereunder  should 
be  held  on  the  second  Tuesday  in  Octob^. 
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1870,  and  on  tbat  day  blcnnlatlT  Uiereafter. 
Lam  1869.  p.  67.  It  la  a  fact  well  known 
that  many  of  the  county  officers  tbrooghont 
the  state,  whose  snceessora,  In  the  absence 
of  the  change  In  the  time  of  holding  the 
election,  would  have  been  elected  at  the  an- 
nual October  election  In  1869,  held  over»  un- 
der the  proTlslon  of  the  constitntlon,  nntU 
tfa«tr  SDccessors  were  dected.  In  October, 
1870,  and  quallfled,  thereby  holding  sjtd  dU- 
duiictng  Uie  duties  of  their  zespectlTe  offices 
for  a  year  and  orer  beyond  the  tenure  pre- 
scribed by  the  ctmstltntlon.  And  yet  we 
haT«  no  recollection  that  the  ralldlty  of  that 
aet  ^  the  leftdatorewas  erer  called  Id  ques- 
UoB  on  the  grovnd  that  It  opet^sd  to  extend 
the  term  ot  the  Incumbents  holding  orer  be- 
yond ttM  time  fixed  by  the  constitntlon;  and 
tiie  statute  stood  unchallenged,  we  believe, 
until  snpetseded  by  tin  law  ot  18SL  Ber. 
St  1881,  I  467S  (Rer.  8t  18M,  |  eiOO).  U 
llw  lnslst«c8  of  aroellant  in  respect  to  13ie 
act  ot  1897  Is  correct,  then  It  necessarily 
wotdd  follow  that  the  legislatare,  In  1869. 
was  poweriess  to  change  from  an  annual  to 
a  btesnlal  electiui,  and  tlte  people  would 
have  eithtf  been  compelled  to  change  the 
constitntlon,  or  submit  forefrer  to  the  extra 
expoise  of  holding  annual  dections.  For  a 
like  reason,  the  legislature  would  hare  been 
fettered  and  derold  ot  power  to  change 
township  elections  fnnn  AjwU  to  NoTonber, 
as  It  did  In  the  act  of  The  mere  men- 

tion of  a  pn^Kwltlon  denytaig  the  right  or 
power  of  the  leglslatlTe  departmoit  In  this 
reqpect  ought  to  suffice  to  expose  tlie  weak- 
ness  thereof. 

If  tt  woe  necessazy  to  look  beyond  the 
decisions  of  this  court  for  support  of  the  oltl- 
mato  condurion  reached  In  this  aronl*  the 
case  of  State  r.  McOr«!ken,  01  Ohio  SL 
123,  86  N.  B.  941,  Is  directly  In  point  The 
CMistStutlon  of  Ohio  provides  for  the  election 
of  a  derk  of  tba  court  of  eommon  pleas, 
who,  as  therdn  dedared,  shall  hdd  hb  of- 
fice for  ttie  term  of  three  years,  and  nntil  his 
successor  Is  elected  and  qualified.  The  leg- 
islature that  state,  in  March,  18^  by  an 
act  ivovlded  that  tiie  derit  oC  the  court  of 
common  pleas  should  be  elected  trlennlally, 
and  bold  his  Dfllce  for  three  years,  his  term 
being  fixed  by  the  act  to  begin  <»i  the  first 
Monday  In  August  after  bis  election.  The 
contention  In  that  ease  was  that  the  act  was 
toTslld  because  It  operated  to  extend  the 
twm  of  Incnmbente  beyond  the  time  fixed  by 
the  ooostltutlon.  This  the  court  denied,  and 
snstelned  the  raUdity  of  the  law,  sayhotg,  In 
the  course  of  ita  opinion,  on  page  127,  n 
Ohio  St.,  and  page  948,  86  N.  EL:  "The  as> 
sumption,  we  think,  is  not  warranted.  The 
act  in  quertion  does  not  purport  to  otend 
the  terra  oi  the  Incumbent  nor  does  It  in 
effect  do  that  The  result  ot  this  legislatton 
upon  the  Incumbent  depends  wholly  on  tbe 
constltutlML  If,  by  Tlrtne  ot  section  16  of 
artlde  4,  a  vacancy  Is  created,  then  flie 
tarn  ot  the  Incnmboxt  la  not  utended.  If 


under  that  section  no  vacancy  ensues.  It  la 
the  force  and  effect  of  tbe  constitution,  and 
not  ot  the  statute,  which  extends  the  term." 
The  decMon  of  Uie  supreme  court  of  Mis- 
souri In  State  T.  McGovney,  92  Mo.  428,  3  S. 
W.  867,  Is  also  In  point,  to  sustain  the  right 
of  the  legislature  to  make  changes  in  the 
times  of  electing  public  officers. 

Other  minor  objections  are  made  against 
the  validity  of  tbe  act  among  which  is  that 
the  subjectmatter  thereof  la  not  sofficieutly 
expressed  In  the  title.  There  Is  no  merit  in 
this  contention,  for  It  Is  evident  that  under 
the  many  decisions  of  this  court  the  tlUe  of 
ttie  act  is  sofflclent  The  law  does  not  M 
Insisted,  attempt  to  fix  the  time  ot  electing 
Justlcea  ot  the  peace,  constables,  and  otlier 
officers  of  the  township;  but,  sa  previously 
said.  It  leaves  the  time  fixed  for  the  election 
of  such  ofllcera  nncbanged. 

9'rom  what  we  have  aald,  and  by  force  ot 
the  authorities  dted,  the  condnslra  must 
necessarily  fdlow  that,  If  ae  incumbent 
trusteea  hold  and  discharge  the  duties  ot 
their  offices  b^rond  the  term  of  four  years 
by  reason  of  their  successors  not  being  elec^ 
ed  and  qualffled,  tbey  will  be  pwmltted  to 
do  80  under  the  express  warrant  of  the  con- 
stlttttlon,  and  not  by  the  act  of  1897.  It  fel- 
lows that  the  law  In  questlim  la,  and  we  so 
bdd,  a  valid  exercise  of  legislative  power; 
and  Ite  validity  is  therefore  sustained,  and 
tben  can  be  no  dectlon  of  township  trus- 
tees and  assessors  thereunder  until  the  time 
tiiereln  fixed  and  iwovlded.  Tbe  Judgment 
Is  afibnned.  at  the  cost  ot  the  rdator. 

HAOKN&T,  a  J.  (dissenting).  Z  cannot 
cmcur  In  the  ccmduslim  of  the  majority  ot 
the  court  I  am  fully  convinced  that  the  gen- 
eral assembly,  by  the  act  of  1807,  a«dsed 
a  right  expressly  denied  to  tt  by  ttie  omstitu- 
tkm.  The  doilal  ot  antbi^ty  la  la  ttaeae 
wwda:  *^be  gensxal  assembly  shall  create 
no  office  tbe  term  of  which  shall  be  longer 
than  four  years."  Const  art  IS,  |  &  This 
clause  haa  frequnrtly  and  piopwly  been  held 
to  apply  to  the  office,  and  not  to  the  officer. 
Baker  v.  Kirk,  88  Xnd.  517;  Parmater  v. 
State,  102  Ind.  9a  8  N.  O.  882;  State  T. 
Barlow,  108  Ind.  668,  8  N.  B.  246;  Jones  t. 
Stete^  112  Ind.  193,  18  N.  B.  416;  Stete  r. 
Harrlaon,  118  Ind.  484^  16  N.  BL  884;  Bdl 
Stete^  128  Ind.  1.  28  N.  a  802.  In  eonsldei^ 
Ing  rt  to  avoid  amfuslou,  we  must  look  to  It 
as  affecting  the  office,  and  not  as  giving  or 
denying  any  right  to  Ute  officer^  To  Interpret 
this  clause  ot  the  constitution,  we  are  re- 
quired to  ascertain  the  Intent  ot  the  peoite 
in  adopting  It,— the  thought  which  they  ex- 
pressed. Brewing  Oo.  v.  Olaypool,  149  Ind. 
198,  48  M.  B.  228.  **If  tbe  general  purpose  of 
the  Instrument  is  ascertained,  the  language 
ot  Itt  provldima  must  be  cmstrued  with  ret* 
wence  to.that  purpose^  and.80  as  to  subserve 
It"  Pdgg  V.  Pennsylvania,  16  Pet  612; 
Stete  T.  Arrington,  IS  Nev.  412,  4  Pac.  785; 
6  Am.  A  Bag.  Bna  Law  (ai  &d.)  pk  921.  *Vo 
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court  of  Justice  can  be  authorized  so  to  con- 
strue any  clause  of  the  constitution  as  to  de- 
feat Its  obvious  ends  when  anothw  construc- 
tion, equally  accordant  with  the  words  and 
sense  thereof,  will  enforce  and  protect  ttiem." 
Prigg  T.  Pennsylvania,  supra. 

What,  then,  were  the  objects  of  the  tenure 
clause?  It  Is  most  certainly  a  llmltatitm  up- 
on the  power  of  the  general  assembly.  It 
relates  to  office.  It  has  reference  to  time, 
and  Is  definite  In  the  period  prescribed:  This 
clause,  In  similar  form,  has  found  Its  way 
Into  the  constitution  of  sevMal  of  the  states, 
notably  California,  Florida,  Kansas,  Nevada, 
Oregon,  and  Texas.  Its  purpose  conld  not 
have  been  an  Idle  one.  The  framers  were  en- 
gaged In  a  more  serious  undertaking  than  in 
mere  empty  phrase-making.  They  were  cer- 
tainly providing  a  bar  against  the  loss  of 
some  right  to  the  people  from  the  encroach- 
ment of  the  legislative  department  of  the 
government  That  right,  considered  with  ref- 
erence to  the  period  of  time  named,  could 
only  have  meant  the  right  to  choose  their 
public  servants  at  least  once  In  four  years. 
There  was  wisdom  In  this  purpose,  for  it 
would  prevent  the  general  assembly  from 
building  up  a  favored  dass  of  office  holders 
without  responsibility  to  the  people,  and 
whose  tenure  would  depend  alone  upon  the 
perpetuity  of  the  party  controlling  the  as- 
sembly. This  purpose  would  cut  off  that  train 
of  evils  which  would  follow  from  an  official 
class  using  Its  offices  In  the  Interest  of  party, 
and  for  Its  own  perpetuity.  The  clause,  in- 
terpreted In  the  light  of  this  purpose,  is  wise 
and  effective,  and  no  other  provision  supplies 
Its  place.  Rejecting  this  purpose  as  one  of 
the  objects  of  the  clause,  and  the  general  as- 
sembly is  left  free  to  ylslt  upon  the  people 
all  such  etlls.  Tenure,  then,  as  applied  to 
the  c^ce,  must  mean  the  period  bounded  by 
the  appointments  or  Sections  to  the  c^ce. 
In  this  meaning  It  must  be  assomed,  It  was 
designed  that  the  general  assembly  should 
not  violate  it  directly  or  Indirectly.  That, 
after  creating  the  office  and  providing  for 
Sections  once  In  four  years  (the  constitution- 
al limit),  the  act  ot  1897,  postponing  an  elec- 
tion tor  two  years,  violated  the  constitution, 
seenuf  too  plabi  for  s^ooa  diligence  of  opln- 
Um.  Can  It  be  donbted  for  a  moment  that 
an  act  fixing  the  period  betweot  elections  to 
an  office  of  legislative  creation  at  six  years 
would  be  onconatitntlonal.  That  It  would 
wBB  held  In  the  recent  case  of  Brewing  Co. 
r.  Claypool,  148  Ind.  193,  48  N.  B.  228.  If 
snch  an  act  would  fail,  why,  after  creating 
the  office  and  i^QTlding  the  fall  tenure,  may 
snch  tenure  be  enlarged  by  a  secmid  act? 
Nor  is  there  sonnd  reason  in  the  conclusion 
that,  In  computing  the  time,  that  which  has 
already  been  occnpled  by  legldatlve  sane* 
tlon  should  not  be  added  to  the  new  time. 
What  dlfferwce  Id  ttie  result  can  be  said  to 
«xtit  vhwe  six  years  time  baa  been  provid- 
ed by  me  act,  and  where  four  years  has  been 
provided  by  one  act,  and  another  increase 


such  time  two  years?  Certainly,  no  dlfferoicew 
unless  the  first  should  be  void  as  to  the 
whole  time,  and  the  last  only  as  to  the  two- 
years  added  time.  Looking  to  the  objects  to 
be  attained  by  the  tenure  clause,  can  we 
say  that  its  purpose  is  satisfied  when  the 
general  assembly  iHOVldes  a  tenure  of  four 
years,  places  an  occupant  In  the  office,  and 
then  takes  away  the  means  of  electing  a  new 
occupant  at  the  dose  ot  the  period  of  that 
tenure?  By  [rastponlng  the  exercise  of  that 
privilege  for  two  years  beyond  the  foar- 
years  limit,  the  time  bounded  by  the  periods 
of  electing  Is  enlarged  to  six  years  as  cer- 
tainly as  if  the  act  had  declared  originally 
that  Sections  to  the  office  shall  occur  but 
once  in  str  years.  It  Is  not  creditable  to  the 
wisdom  of  the  framers  of  the  constitution  to 
say  that  they  intended  to  limit  the  tenure 
period  to  four  years,  as  a  limit  upon  the  leg- 
islative authority,  and,  at  the  same  time, 
intended  that  the  general  assembly  might,  by 
intentional  Jugglery  or  Innocent  oversight  or 
misconstruction,  so  evade  the  provision  as  to 
render  It  meaningless.  Nor  can  it  be  said 
with  reason  that  the  framers  Intended  by 
one  provision  to  create  a  limitatiim,  and  by 
another  to  strike  It  down.  If  one  or  more  of 
the  objects  of  the  clause  are  defeated  by  the 
legislation,  our  duty  Is  plain,  and  we  must 
declare  the  object  paramount  to  the  will  of 
the  general  assembly.  It  Is  true  that  the  act 
does  not  expressly  provide  that  the  tenure 
is  enlarged;  but  It  enlarges  it  iudlrectly  aa 
certainly  as  If  It  directly  provided  that  the 
tenure  should  be  enlarged.  As  to  the  office 
of  trustee,— Indeed,  as  to  most  offices,— the 
general  assembly  has  not  said  **the  tenure 
shall  be"  80  long,  or  "the  term  shall  be"  so 
long;  but  it  has  usually  been  provided  that 
at  a  given  period  an  election  to  the  office 
shall  be  held,  and  elections  tii^to  shall  be 
held  thereafter  tmce  In  two  w  four  years. 
The  Idea  thus  ad<9ted  la  that  tenure  and 
periods  bounded  by  electicms  are  one  and  the 
Bam&  Keeping  In  mind  the  ctmdnsions  that 
the  tenure  clause  relates  to  the  office  and  to 
the  periods  nithln  which  the  people  reserved 
the  right  to  dect  to  such  offices  as  the  gen- 
eral assembly  might  create,  It  seems,  inoTl- 
tably,  that  t^s  act  has  done  indirectly  that 
which  conld  not  have  been  done  directly. 
Nor  do  we  regard  the  fact  that  the  ^ect  la 
not  permanent  as  ctmtrolllng.  If  the  oilarge- 
mmt  of  the  tenure  for  two  or  man  i>alodB 
or  for  all  p«iodB  Is  a  Tl<^ti(Hi  of  the  con- 
stitution, it  ft^ws  that  the  enlargement  of 
one  period  is  likewise  a  violation. 

C(msldaing  the  question  with  reference  to 
those  provlslona  of  the  constitution  confer- 
ring npon  the  general  assembly  the  power  to 
create  t^e  office  of  truatee,  and  to  provide 
the  times  of  Section  (article  6,  I  8;  article  2. 
I  14),  we  find  no  aapport  for  the  proposition 
that  the  t«»ire  clause  may  be  disregarded. 
These  varions  constitutional  provisions,  con- 
strued as  other  laws  or  instrumenta,  should 
be  made  to  stand  togethra,  a*  constituting  a 
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consistent  whole.  If  possible.  So  construing 
tbem,  It  must  be  held  that,  while  the  gen- 
eral assembly  may  create  the  office  and  pre- 
scribe and  change  the  times  of  electing  there- 
to, this  mnst  be  done  within  the  limits  of  the 
expressed  Inhibition  of  the  constitution.  It 
must  be  done  so  as  to  not  enlarge  the  tenure 
limit;  Bo  as  not  to  deprive  the  people  of  the 
privilege  of  electing  to  an  office  of  this  char- 
acter at  least  once  In  four  years.  Nor  will 
It  do  to  Bay  that,  in  exercising  the  right  to 
change  the  time  of  electing,  it  may  become 
necessary  or  Indispensable  to  extend  the  ten- 
ure. Since  terms  may  be  made  of  different 
duration,  within  the  four-years  limit,  and 
since  laws  may  be  enacted  to  take  effect  in 
the  future,  there  is  no  objection  to  a  provi- 
sion for  a  Bhort  tenure  to  fill  the  Inter- 
regnum between  the  expiration  of  the  dis- 
carded term  and  the  taking  effect  of  the  new. 

Considering  the  questions  before  us  with 
reference  to  the  hold-over  clause  of  the  con- 
stitution, I  find  no  authority  for  the  violation 
of  the  tenure  clause.  It  is  that  "whenever  It 
is  provided  in  this  constttntton,  or  in  any 
law  which  may  be  hereafter  passed,  that  any 
officer,  other  than  a  member  of  the  general 
assembly,  shall  bold  his  office  for  a  given 
term,  the  same  shall  be  construed  to  mean 
that  such  officer  shall  hold  his  office  for  such 
term  and  until  his  successor  shall  hare  been 
elected  and  qualified."  Const,  art.  15,  S  3. 
It  is  contended  with  much  learning  and  abil- 
ity that  his  provision  of  the  constitution  saves 
the  legislation  under  consideration  from  the 
inhibition  of  the  tenure  clause.  This  provi- 
sion, unlike  that  of  the  tenure  clause,  has 
reference  to  the  officer  and  his  right  to  hold 
the  office  for  the  term  prescribed  by  law,  and 
until  a  successor  Is  elected  and  qualified.  It 
has  no  reference  whatever  to  the  periods  be- 
tween which  the  people  may  deny  the  right 
to  elect  their  officers.  One  provision  has  ref- 
erence to  the  office,  and  not  to  the  officer; 
and  the  other  has  reference  to  the  officer,  and 
not  to  the  tenure  of  the  office.  It  Is  true,  as 
held  in  some  of  the  cases,  that  when  one  is 
elected  to  an  office,  except  that  of  legislator, 
he  is  elected  for  the  prescribed  term,  and 
until  a  successor  Is  elected  and  qualified,  al- 
though that  may  result  In  a  holding  of  more 
than  four  years;  but  that  Is  neither  excuse 
nor  authority  for  holding  that  the  general  as- 
sembly may  enlarge  the  four-years  tenure,— 
may  deny  the  people  the  right  of  choice  for 
more  than  four  years.  The  hold-over  clause 
was  designed  to  save  the  public  service  from 
embarrassment  by  the  failure  of  the  people 
to  elect,  or  the  failure  of  their  choice,  from 
death  or  other  causes,  to  qualify  and  assume 
the  duties  of  the  service.  It  was  not  design- 
ed as  authority,  and  Is  not  even  a  reasonable 
pretext,  for  an  act  directly  or  indirectly  en- 
larging the  tenure  beyond  the  limit  of  four 
years.  Upon  this  construction  of  the  hold- 
over clause,  we  have  no  question  before  us 
involving  that  provision,  since  we  have  no 
qnestloQ  of  a  vacancy  and  no  question  of 


rival  claimants  to  the  office,  and  we  decide 
nothing  as  to  any  right  to  hold  over.  The 
exact  question  here  Is  as  to  whether  the  gen- 
eral assembly  may  by  an  act,  directly  or  In- 
directly, enlarge  the  tenure  of  an  office  of  Its 
own  creation  beyond  the  period  of  four  years. 
If  it  may  do  so  for  two  years,  it  may  do  so 
for  four  years  or  ten  years,  and  until  some 
succeeding  session  of  that  body  concludes  to 
accord  to  the  people  the  right  guarantied  by 
the  tenure  clause  to  elect  their  officers.  That 
there  are  dangers  which  may  result  from  the 
denial  to  the  people  of  the  opportunity,  with- 
in reasonable  periods,  to  elect  public  officers, 
is  plainly  seen.  That  such  possible  dangers 
gave  rise  to  the  tenure  clause  of  the  consti- 
tution I  have  no  doubt  And  that  the  con- 
stmction  of  that  dause  which  I  maintain  Is 
a  guaranty  against  such  dangers  supplies  the 
strongest  reasons  In  support  of  that  construc- 
tion. 

The  case  of  State  v.  McCracken,  51  Ohio 
St  123,  36  N.  B.  941,  relied  upon  by  appd- 
lees,  Involved  An  act  providing  for  the  be- 
ginning of  an  official  term  after  the  expir- 
ation of  the  term  of  the  incumbent  the  right 
of  the  Incumbent,  under  a  constitutional  hold- 
over provision,  to  continue  In  the  office  until 
the  beginning  of  the  newly-fixed  term,  and 
the  claims  of  one  elected  to  the  office  under 
the  new  law  to  take  the  office  before  the  be- 
ginning of  the  term  for  which  he  was  elected, 
namely,  upon  the  expiration  of  the  old  term. 
As  we  have  already  shown,  none  of  these 
questions  are  l>efore  us.  The  act  there  in 
question  did  not  postpone  or  deny  the  right 
of  the  people  to  elect,  and  there  was  no  ques- 
tion made  as  to  the  enlargement  of  the  ten- 
ure of  the  office  in  question  beyond  constitu- 
tional limit.  The  questions  there  decided 
might  be  pertinent  If  we  were  called  upon  to 
decide  as  to  the  right  of  the  incumbents  of 
the  office  of  trustee  to  hold  over  until  a  suc- 
cessor should  be  elected  and  qualified,  but 
they  are  not  pertinent  to  the  questions  before 
us.  The  case  of  Christy  v.  Board,  39  Cal.  1, 
also  cited  and  relied  upon  by  the  appellees, 
involved  a  law  postponing  for  two  years  the 
election  of  certain  commissioners,  the  pre- 
scribed tenure  of  whose  office  was  two  years. 
Notwithstanding  repeal  of  the  law  for  an 
election  at  the  end  of  the  two-years  term, 
votes  were  cast  for  successors  to  the  Incum- 
bents. The  court  held  that  It  was  within 
the  power  of  the  general  assembly  to  post- 
pone the  election,  since  the  power  was  given 
to  fix  the  times  of  election,  but  that  such 
power  must  be  exercised  with  reference  to 
the  four-years  tenure  danae  of  the  constitu- 
tion, which  is  like  our  own.  It  will  be  seen, 
therefore,  that  the  case  did  not  Involve  the 
tenure  clause  further  than  the  repeated  ex- 
pressions of  the  court  that  such  postpone- 
ment mnst  not  exceed  the  limit  of  such 
clause.  By  the  act  there  In  question  the 
people  were  not  denied  the  right  to  elect  com- 
missioners within  the  four-years  limit,  but 
observing  the  limit  the  tenure  was  extended 
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to  but  four  yean.  The  reasoning  of  the 
court  is  in  harmony  with  our  conclUBlon. 
The  case  of  Jordan  t.  Bally,  87  Minn.  174, 
33  N.  w.  778,  Is  another  case  dted  by  the  ap- 
pellees as  BUpportlug  their  contention.  That 
case  involTed  a  law  postponing  the  time  of 
electing  for  two  years,  the  term  havlag  been 
four  years,  and  the  constltntlonal  tenure  lim- 
it having  been  seven  years.  The  act  did  not 
reach  the  constitutional  limit  by  one  year, 
and  the  people  were  not  deprived  of  the  right 
to  elect  within  the  period  reserved  by  the  con- 
stitutiOD.  Anything  said  in  these  cases  or 
others  as  to  extending  the  terms  of  Incum- 
bents, as  to  vacancieB,  and  as  to  holding  over, 
we  do  not  regard  as  beajing  upon  the  ques- 
tion before  us;  and  apon  the  question  here 
for  decision  the  cases  are  clearly  distinguish- 
able from  this.  I  realize  the  full  meaning 
of  the  rule  that  the  Judge  should  be  satiafled 
beyond  a  reasonable  doubt  that  the  consti- 
tution has  been  violated  before  he  should 
hold  that  the  general  assembly  has  exceeded 
Its  authority.  However,  it  ia  not  questioned 
that  I  have  correctly  Interpreted  the  tenure 
clause;  and  I  see  no  reasonable  ground  for 
contention  that  this  clause  Is  not  Involved  be- 
fore us.  The  inquiry  must  be,  then,  has  the 
act  violated  it?  To  my  mind  there  is  but 
one  answer.  I  am  not  to  be  deterred  from 
giving  this  answer  because  the  consequences 
may  possibly  be  to  continue  In  ofllce  the  In- 
cumbents even  beyond  the  time  Intended  by 
the  act.  If  the  act  Is  Invalid,  its  authors 
must  be  held  to  account  for  the  consequences. 
The  constitntton  Is  the  paramount  taw,  and 
by  it  the  acts  of  every  department  of  the 
government  must  be  tested.  If  I  permitted 
this  legislation  to  stand  against  the  Inhibition 
of  the  constitution,  I  should  feel  that  I  bad 
violated  tbat  sacred  law.  I  condode,  there- 
fore, tbat  the  act  of  1897  Tlotatea  the  tenure 
clause  of  the  constitution,  and  is  void. 

The  invalidity  of  that  act,  however,  does 
not  fully  support  the  ivP^^ants  theory  that 
the  election  should  be  held  In  November, 
1898,  since  that  theory  hnpUes  the  validity  of 
the  act  of  1893  (Laws  1883,  p.  192),  which 
postponed  the  elections  for  trustee  from  April, 
1884,  to  November,  189^  In  exactly  the  same 
manner  that  the  act  of  1897  pc^tponed  the 
election  from  November,  189U,  to  November, 
190a  Ooonsel  for  the  appdlees  Insist  tbat 
the  objections  urged  by  the  appellant  to  the 
act  of  1897  obtain  as  against  the  act  of  1883, 
and  with  this  insistence  we  all  CMicur.  The 
violations  of  the  constitution  are  of  the  same* 
character,  and  differ  only  in  degree;  one  be- 
ing a  postponement  of  two  years,  and  the 
other  of  seven  monthe,  beyond  the  constitu- 
tional period  for  the  tenure  of  said  offlcew' 
The  theory  of  the  petition  affirmed  the  in- 
vaUdlty  of  the  act  of  1897  and  the  validity  of 
the  act  of  1898  by  seeking  to  require  an 
election  under  It  We  are  therefore  unable 
to  avoid  the  consequences  of  this  theory. 
Oounsel  for  the  appellant  contend  that,  the 
people  having  tiected  under  the  act  ot  1898, 


the  appellees  are  estopped  to  deny  Its  va- 
lidity, and  assert  that  this  court  so  held  with 
reference  to  the  apportionment  law  In  Fesler 
V.  Brayton,  145  Ind.  71,  44  N.  B.  37.  In  this 
position,  I  respectfully  submit,  counsel  are  In 
error.  It  Is  the  general  rule  that  the  con- 
stitutionality of  an  act  may  be  questioned  at 
ai^  time  by  any  one  having  an  Interest,  ex- 
cepting that,  where  to  do  so,  he  would  gain 
an  unconscionable  advantage  from  retaining 
benefits  derived  from  such  acts,  and  escape 
the  liabilities  therefor.  An  onconsUtutional 
law  is  as  no  law;  It  Is  as  waste  paper.  The 
case  of  Fesler  v.  Brayton,  supra,  was  not 
decided  upon  the  ground  of  estoppel,  but  was 
decided  upon  an  exception  to  the  general  rule, 
which  was  that  a  law  could  not  be  declared 
In  violation  of  the  constitution  when  to  do 
■o  would  defeat  the  constitution  itself,  In  ah- 
rogatlng  the  form  of  government  dedared  by 
the  constitution. 

These  conclusions  should  rranlt  in  affirming 
the  Judgment  <tf  the  clrcalt  court  Whether 
the  Incumbents  of  the  office  shall  hold  until 
the  regular  election  period  in  April,  19(^ 
whether  they,  having  been  elected  under  as 
invalid  law,  hold  de  facto,  as  against  ap- 
pointees, or  whether  the  general  assembly 
may  provide  for  the  exigency  which  these  in- 
valid laws  have  created.  It  is  not  f w  us  to 
suggest 

HOWABD,     concurs  In  the  fwegolng. 


(20  Ind.  App.  688> 

WHITB  et  al.  V.  SHIBS  et  at 
(AppeUate  Court  of  Indiana.    July  1,  188a) 

MoitT8AQBB— FOBECLOSUBB  SaLB— DiaPOSITIOK  OV 
SURFLDS— RlOHTS  OF  JUNIOK  LIBKUR8— EZTIX- 
GDIBBUSRT  OF  LIBH8— DOTIBB  OF  SHBBIFV. 

1.  A  complaint  Mcainat  a  sheriff  tor  misappro' 
priation  of  a  snrpTus  arising  on  a  sale  ot  land 
under  a  senior  mortgage  averred  that  i^alutifl 

was  a  junior  Incumbrancer,  whose  mortgage  had 
been  foreclosed,  and  that  bis  claim  was  in  the 
totm  of  a  BheritTs  certificate  of  parchsse;  that 
the  suit  to  foreclose  the  senior  mortgue  was 
brought  subsequent  to  his  purchase;  mat  he 
was  a  party  thereto;  and  that  the  court  therein 
decreed  that  lie  held  the  next  oldest  lien  on  the 
land,  evidenced  by  said  certificate,  and  was  en- 
titled to  redeem  within  a  year.  Etii,  thai  the 
averments  were  sufficient  to  raise  the  question 
of  priority  of  Hens,  without  setting  ont  all  the 
st^s  by  wbich  plaintiff's  lien  was  acqnired. 

2.  A  writ  under  which  land  was  sold,  wlUch 
stated  that  piaioUfF  held  a  lien  thereon  next  in 
order  to  that  under  which  the  land  was  sold, 
Is  sufficient  notice  to  the  sheriff  of  plaintiiTa 
rights,  and  no  further  demand  is  necessary  to 
entitie  plaintiff  to  any  surplus  arising  on  the 
sale. 

3.  A  junior  Hen  on  land  is  not  extinguished  by 
foreclosure  and  sale  thereunder,  and  a  purchas- 
er at  sudi  sale  la  a  lienor,  and  entitiea  to  any 
surplus  arising  on  a  subBequeut  sale  of  .the  prcv- 
erty  under  a  mortgage  to  which  his  lien  is  next 
in  order  of  pricsity. 

Appeal  from  circuit  court  Tipton  eamty; 
T.  M.  Butier,  fecial  Judge. 

Suit  by  Blbot  H.  Shtark  and  others  against 
Samuel .  White  and  others.   From  a  judg* 
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ment  oTerrallng  a  demurrer  to  the  complaint, 
defendants  appeal.  AfDnned. 

Waugb,  Kemp  &  Wangta,  for  appdlanti. 
Giflord  &  Ooleman,  (or  appellees. 

C0M8TO0K,  J.  Bolt  on  sherUTB  haoA. 
Appellants  sereraUy  demurred  to  the  com- 
plaint, wblch  demnrrers  the  court  orerraled, 
and.  appdlants  refusing  to  plead  further. 
Judgment  was  rendered  against  them  on  de- 
murrer. 

The  only  qnesUon  presented  hj  tills  appeal, 
under  the  aasIgnmeDt  of  errors.  Is  the  suffl- 
cienc7  of  the  complaint  The  complaint,  In 
substance,  alleges  that,  at  the  dates  men- 
tioned therein,  appellant  White  was  the  duly 
elected,  qualified,  and  acting  sheriff  of  Tip- 
ton county,  Ind.,  and  that  his  eo^ppdlants 
■were  sureties  on  his  (^dal  bond,  which  hond 
was  In  the  usual  statutory  form;  that  on 
the  26th  dsy  of  May,  168^  one  John  B.  Bolder 
obtained  a  decree  of -foreclosure  of  a  mort- 
gage executed  August  23^  1893»  In  the  Tipton 
circuit  court,  ontheS.Bl%oftheS.  K 
)4  of  section  81,  Tp.  23  N.,  range  5  B.,  in  said 
county.  In  a  certain  tetion  wherein  said 
Relder  was  plaintiff,  and  Ell  W.  Oloverdale 
and  Mary  M.  Clorerdale,  his  wife,  were  mort- 
gagor defendants;  that  on  the  26th  day  of 
August,  1885,  plaintiff  pnrduised  said  real 
estate  at  the  sale  by  said  sheriff  under  said 
foreclosure  for  the  full  amount  of  the  iwln- 
ctpal.  Interest,  and  costs,  paying  therefor 
$70/7,  receiving  from  the  sheriff  a  certificate 
of  purchase;  that  on  the  7th  day  of  March, 
188^  Robert.  William,  and  John  Pickens  and 
Abraham  Kemp  obtained  a  Judgment  and 
foreclosure  against  said  lands  in  the  sum  of 
$826^  In  said  Tipton  drcnlt  court,  on  a  mort^ 
gage  executed  by  said  Oloverdale  and  wife 
to  one  Anna  Openhelmer,  December  29, 1890. 
Plaintiffs  were  parties  defendants  to  the  fore- 
dosure  proceedings  of  Pldcens  et  aL  of  said 
Openfaebner  mortgage,  which  had  been  sold 
and  assigned  to  said  Plck^is  et  aL  prior  to  said 
foreclosure,  and  in  the  decision  rendered  in 
sfdd  cause  It  was  decreed  that  Uie  dafan  of 
said  plaintiffs  was  In  the  form  of  a  sheriff's 
certificate,  and  the  right  of  redemption  de- 
creed within  the  year,  as  against  the  decree 
in  fkvor  of  said  Plckois  et  aL,  which  was 
for  the  sum  of  9828.66  and  costs.  After- 
wards, to  wit,  on  the  16th  day  ot  Hay,  1896, 
said  real  estate  was  aoMi  to  satisfy  the  Judg- 
ment and  decree  In  favor  of  said  Pickens 
et  al.  against  Oloverdale  et  aL,  by  said  sher- 
iff, said  Kemp  bdng  the  purchaser  for  $1,- 
168.84.  At  the  date  of  the  last  sale  referred 
to,  said  Pickens  et  aL  had  caused  to  be  Is- 
sued and  placed  in  the  hands  of  the  said 
sheriff  an  execution  on  a  person^  Judgment 
recovered  December  14, 1893,  In  faror  of  said 
Robert,  William,  and  Jolm  Pickens  and  Abra- 
ham Kemp  against  said  Oloverdale.  After 
the  payment  of  the  Judgment  on  the  Openhel- 
mer mortgage,  there  remained  In  the  hands 
of  said  sheriff,  derived  from  said  sale,  the 


sum  of  ¥300,  which  said  sheriff  appUed  to  the 
satfsftictlon  of  the  execution  issued  on  the 
personal  Judgment  In  favor  of  Pickens  et  aL 
against  said  Oloverdale,  and  refused  to  ap* 
ply  the  same  upon  their  claim  by  virtue  ct 
the  certificate  of  purchase  Plaintiffs  fur- 
ther averred  tb&t  the  said  land  had  never 
been  redeemed  from  their  purchase  of  the 
same  on  the  said  B^er  foreclosure,  and  that 
on  the  said  26th  day  of  May,  1896,  plalntlCTs 
presented  the  said  cortiflcate  of  purchase  to 
the  sheriff  of  said  county,  and  received  from 
him  a  deed  of  conve^tnce  to  the  satd  land; 
that  they  took  possession  Inunedlately  there- 
after, and  still  remain  in  the  possession  of 
the  same;  that  said  sheriff  tesued  to  said 
Kemp  a  certificate  of  purchase,  and  that 
plalntlflte,  In  order  to  protect  their  rights,  win 
be  compelled  to  redeem  from  said  sale,  pay- 
ing said  Kemp  the  full  amount  of  his  bid,  to- 
gether  with  7  per  cent,  interest  fnun  the  date 
of  purchase;  that  there  had  been  a  breach  of 
the  conditions  of  said  bond  in  the  failure  of 
tho  ikheriff  to  pay  the  plaintiffs  the  sum  of 
fSDO  in  his  hands  as  sheriff,  which  these 
plaintiffs  were  entitled  to  by  reason  of  hold- 
ing the  next  oldest  lien  upon  the  real  estate 
described  In  the  plaintiffs*  complaint  to  the 
one  upon  which  the  said  |300  was  redeemed. 

Appellants'  learned  counsel  Insist  tiiat  the 
law  does  not  require  the  sheriff  to  pay  over 
said  surplus  to  appellees  upon  the  grounds 
assigned  as  a  breach  of  the  bond,  and  that  a 
liability  upon  any  other  ground  would  not 
avail  appellees.  The  latter  part  of  the  propo- 
sition Is,  of  course,  correct  Appellants' 
counsel  claim  that  the  complaint  Is  bad  be- 
cause it  does  not  state  who  was  the  owner 
of  tiie  land  when  Relder  obtained  his  decree 
of  foreclosure,  nor  who  executed  the  mort- 
gage, nor  that  a  decree  was  issued  on  said 
Judgment.  The  complaint  states  that  said 
Oloverdale  and  wife  were  parties  to  the  fore- 
closure, and  that  plaintiffs  (appellees)  became 
purchasers  of  said  real  estate  at  sheriff's  sale, 
etc.  The  complaint  alleges,  too,  as  above 
set  forth,  that  appellees  were  parties  to  the 
proceedings  in  which  the  Openhelmer  mort- 
gage was  foreclosed,  and  that  the  court,  la 
the  order  made  therein,  decreed  that  they 
held  the  next  oldest  lien  on  said  real  estate, 
evidenced  by  the  certificate  of  said  sheriff, 
and  that  <hey  had  the  rli^t  to  redeem  ^thln 
the  year.  Theee  averments  were  sufficient, 
without  setting  out  aU  the  steps  by  which 
that  lien  was  acquired.  The  right  to,  and 
priority  of,  liens  are  the  matters  In  contro- 
versy. 

It  Is  further  contended  that  the  complaint 
is  insufllcient  because  it  does  not  aver  tlut 
said  sheriff  was  notified  that  appellees  had  a 
lien  on  the  land  to  the  payment  of  which  they 
claim  the  said  excess  shonid  have  been  a.p- 
piled,  nor  that  any  demand  was  made  upon 
him  for  the  money;  that  wltiiont  said  notice 
It  was  the  duty  of  the  sheriff  to  apply  said 
surplus-  to  the  payment  of  the  Junior  execn- 
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tlon  in  his  hands  at  the  time  of  the  sale, — 
citing  Burns'  Rer.  St  1894,  i  774  (Horner's 
Rev.  St.  1897,  i  762).  The  writ  under  which 
he  made  the  sale  contained  notice  of  appel- 
lees' rights  as  Uenbolders.  These  rights  had 
been  adjudicated,  of  which  rights  the  writ 
Informed  the  sheriff.  It  was  his  duty  to  ap- 
ply the  money  realized  from  the  aale  upon 
the  proper  writ 

The  objections,  which  we  have  been  con- 
sidering, to  the  complaint,  wc  regard  as  tech- 
nical, rather  than  meritorious.  The  control- 
ling question  presented  by  the  appeal  is  ocm- 
talned  in  the  proposition  of  appellants'  coun- 
sel that  the  law  did  not  require  the  sheriff 
to  pay  over  said  surplus  to  appellees.  In 
Clapp  T.  Hadley,  141  Ind.  28,  39  X.  E.  504, 
a  party  held  two  mortgages  of  different  dates 
on  the  same  land,  given  by  the  same  person, 
and  foreclosed  them  on  the  same  day,  in  the 
same  court,  neither  decree  containing  any 
reference  to  the  other.  He  caused  the  land 
to  be  sold  on  the  decree  foreclosing  the  Junior 
mortgage,  purchased  it  himself,  paid  the 
costs,  and  receipted  in  full  for  the  amount  of 
the  decree.  A  few  days  later  he  caused  the 
same  land  to  be  sold  on  the  decree  foreclos- 
ing the  senior  mortgage,  and  bought  in  the 
land,  but  the  amount  of  his  bid  exceeded  the 
amount  due  him  on  the  decree.  The  mort- 
gagor claimed  the  surplus.  The  court  held 
that  the  mortgagee  was  entitled  to  the  sur- 
plus In  an  amount  equal  to  the  amount  of  the 
decree  on  the  Junior  mortgage.  In  the  course 
of  the  opinion  the  court  says  (page  30,  141 
Ind.,  and  page  505,  39  N.  E.):  "In  the  recent 
and  well-considered  case  of  Robertson  t.  Van 
Cleave,  129  Ind.  217,  26  N.  E.  809,  and  29 
N.  E.  781,  It  was  held  that  the  holder  of  a 
certificate  of  purchase  under  a  Junior  lien 
was  not  an  owner,  but  that  he  was  a  lienor, 
with  the  Judgment  under  which  he  purchased 
as  the  basis  of  his  lien.  See,  also,  Jewitt  t. 
Tomllnson,  137  Ind.  326,  36  N.  B.  1106.  We 
conclude,  therefore,  that  appellant's  Junior 
lien  was  not  extinguished,  as  against  the  ap- 
pellee, though  it  was  required  to  surrender 
priority  to  the  senior  decree  and  purchase. 
•  •  •  If  there  had  been  other  and  still 
younger  liens,  their  holders  could  not,  in  good 
conscience,  have  asked  to  supersede  the  ap- 
pellant's Junior  lien  in  the  distribution  of  the 
surplus  arising  from  the  sale  under  the  senior 
lien."  See,  also.  Hart  r.  Wlngart,  83  HI.  282; 
West  V.  Shryer,  29  Ind.  624. 

We  think  the  foregoing  case  decisive  of  the 
question  before  us.  The  sheriff  misapplied 
the  money  in  question  by  paying  to  one  not 
entitled  thereto.  The  money  should  have 
been  applied  to  the  next  oldest  lien.  His 
writ  informing  him  of  the  Hen  of  appellees, 
no  demand  from  them  was  necessary  before 
the  commencing  of  the  suit,  he  having  al^ 
ready.  In  violation  of  hla  official  duty,  made 
a  wrong  application  of  the  money.  Clapp  v. 
Hadley,  141  Ind.  28,  39  M.  E.  504,  upon  sec- 
ond appeal  147  Ind.  244,  46  N.  £1.  533.  Judg- 
ment affirmed. 


(ID  lad.  App.  C75) 
LOTTISVILLB  &  N.  B.  00.  T.  WHXIAMS. 

(Appellate  Court  of  Indiana.   July  1,  1808.) 

RArLROADS  —  CROSBINSa  —  COXTSIBOTOBT  NMLH 

OBHOS— Failubi  to  Oiva  Signals— Dahagbs 
— PaaiiAKaHT  Lhdiubb— Pibil  to  lawm. 

1.  In  an  action  against  a  railroad  company 
for  personal  injuries  received  at  a  crossing, 
there  was  eTidence  that  the  train  was  running 
35  miles  an  hour,  and  gave  no  warning;  that 
plainttfF  stopped  and  listened  SOO  and  150  feet 
from  the  crossing,  and  heard  nothing;  that 
when  within  50  feet,  and  as  soon  as  she  could 
look  both  ways,  she  aid  so,  looking  in  the  wrong 
direction  first,  and,  when  she  looked  in  the  right 
direction,  the  train  was  on  het;  that  the  view 
was  obstructed  hj  a  cut  up  to  the  right  of  way 
in  the  direction  from  which  the  train  was  com- 
ing; that  the  wind  was  blowing  so  aa  to  carry 
the  noise  of  the  train  away  from  plaintiff;  that. 
If  plaintiff  had  stopped  at  any  point  between  the 
beginning  of  the  cut  and  the  crossing,  she  could 
not  have  heard  the  train.  After  plaintiff  stop- 
ped the  last  time,  she  started  her  horse  on  a 
trot  Udd,  that  it  coold  not  be  said,  as  a  mat- 
ter of  law.  that  plaintiff  was  guilty  of  contribtt- 
tory  negligence. 

2.  An  Instruction  warned  the  Jury  that  the 
negligence  of  defendant  railroad  company  in 
failing  to  give  the  statuto^  signals  at  a  cross- 
ing where  plaintiff  was  injured  did  not  excuse 
want  of  due  care  on  the  part  of  plaintiff.  Hdd, 
that  it  was  proper  to  fnrth»  instruct  that^  in 
determining  idaintiff's  conduct  the  jury  might 
consider  the  evidence  as  to  locality  and  obstruc- 
tions, if  there  were  such,  and  also  "the  failure 
of  defendant,  if  that  he  true,  to  sound  the  whis- 
tle and  ring  the  bHl  as  required  by  statute," 
where  there  was  evidence  that,  in  approaching 
the  crossing,  the  view  was  entirely  obstructed 
in  the  direction  from  which  the  train  was  com- 
ing. 

3.  An  instmction  leavii^  it  with  the  jury  to 
assess  damages  (or  permanent  injuries  is  prop- 
er, though  there  is  no  direct  evidence  .that  the 
injury  ia  permanent  where  there  is  evidence 
from  which  the  jury  might  conclude  that  the 
injuries  were  of  a  pennanent  character. 

4.  It  is  proper  to  instruct  that  the  jury,  in  es- 
timating tke  damages  for  a  physical  injury  sus- 
tained by  plaintiff,  may  take  into  account  the 
peril  to  his  life  at  the  time  of  the  accident, 
where  they  are  also  told  that  they  may  assess 
sQch  damages  as  will  fairly  compensate  him 
for  the  injuries. 

Henley,  a  J.,  and  Wiley.  J.,  dissenting. 

Appeal  from  circuit  court;  Posey  ooun^; 
O.  M.  Welborn,  Judge. 

Action  by  Nellie  Wllllama  against  the 
Louisville  &  NashTille  Railroad  Company. 
From  R  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Gilchrist  &  De  Bniler*  for  appellant  Q. 

v.  Menzles,  for  appellee. 

ROBINSON,  J.  Appellee  recovered  a  Judg* 
ment  for  alleged  personal  Injuries  caused  by 
appellant's  negligence.  The  error  assigned 
is  the  overruling  of  appellant's  motion  for 
a  new  trial  The  only  reasons  for  a  new 
trial  which  are  discussed  by  counsel  are  that 
the  verdict  Is  not  sustained  by  sufficient  evi- 
dence, and  the  giving  of  certain  instructions 
and  the  refusal  to  five  others  requested  by 
appellant  The  Jury  returned  a  general  ver- 
dict and  with  It  answered  three  Interroga- 
tories, which  in  no  sense  conflict  with  the 
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general  verdict.  It  Is  earnestly  argued  that, 
on  the  evidence  of  appellee  herself,  she  was 
guilty  of  contributory  negligence  In  ap- 
proaching the  crossing.  But  a  careful  re- 
view of  alt  her  evidence  and  all  the  other 
evidence  In  tiie  case  leads  ns  to  the  conclu- 
slon  that  we  cannot  say,  as  a  matter  of  law, 
she  was  guilty  of  such  negligence  without 
weighing  the  evidence,  and  this  we  cannot  do. 
What  appellee  says  she  did  at  the  time  must 
be  taken  In  connection  with  all  the  other 
facts  and  circumstances  In  the  case.  The 
jury  may  have  concluded  from  alt  the  testi- 
mony, and  could  have  done  so,  that  the  train 
was  running  about  85  miles  an  hour;  that  It 
neither  sounded  the  whistle  nor  rang  the 
bell  at  any  time  as  it  approached  the  cross- 
ing; that  appellee  stopped  and  looked  and 
listened  for  a  train  at  two  different  points 
within  300  feet  of  the  crossing,  the  last 
about  150  feet,  and  saw  and  heard  nothing 
either  time;  that  when  within  60  feet  of 
the  crossing,  and  as  soon  as  she  could  look 
both  ways,  she  did  so;  that,  not  knowing 
from  which  direction  a  train  might  be  com- 
ing, she  looked  In  the  wrong  direction  first, 
and,  when  she  did  look  in  the  right  direc- 
tion, the  train  was  upon  her;  that  there 
were  obstructions,  consisting  of  picket  fence, 
com.  briars,  weeds,  and  brush,  partially  ob- 
scuring the  view  in  the  direction  from  which 
the  train  was  coming,  after  she  reached  the 
end  of  the  cut;  that  the  cut  extended  up  to 
the  right  of  way;  that  some  wind  was  blow- 
ing In  a  direction  which  would  carry  the 
noise  of  the  train  from  her  as  she  approach- 
ed the  crossing;  that,  when  a  person  is  on 
the  highway  in  this  cut,  it  depends  on  how 
the  wind  is  blowing  whether  he  can  hear 
an  approaching  train;  that  a  person  going 
down  the  hiil  Into  the  cut  In  a  buggy  could 
not  hear  the  train  until  the  person  got  to 
the  end  of  the  cut,  unless  the  train  was 
down  In  front  of  the  person;  that  a  person 
cannot  see  the  railroad  track  on  the  left 
until  near  the  end  of  the  cut;  and  that  he 
cannot  see  up  the  railroad  track  until  he 
comes  out  of  the' cut.  The  Jury  answered, 
In  an  interrogatory  returned  with  the  gen- 
eral verdict,  that,  if  appellee  had  stopped 
at  any  point  from  the  top  of  the  hill  to  the 
crossing,  she  could  not  have  heard  the  noise 
of  the  approaching  train.  The  evidence  is 
conflicting  as  to  how  far  np  the  track  she 
could  see  bad  she  stopped  within  50  feet  of 
the  track.  The  jury  had  the  right  to  find 
the  speed  of  the  train  and  the  speed  at  which 
appellee  was  going,  and  they  did  find  she 
could  have  heard  the  noise  of  the  train  at 
no  time.  She  had  stopped  twice  on  ap- 
proaching the  crossing.  She  saw  no  train, 
and  heard  none.  Whether  she  should  have 
stopped  a  third  time,  immediately  before  en- 
tering upon  the  track,  is  a  question  about 
which  there  may  well  be  a  difFerence  of  opin- 
ion. The  Jury  answered  the  question  by  Its 
general  verdict.  This  court  cannot  take  the 
same  testimony,  shorn  of  much  of  Its  pro- 
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bative  effect,  and  decide  the  same  question 
another  way. 

It  is  not  the  Intention  to  go  contrary  to  any 
rule  laid  down  by  the  supreme  and  this 
court  It  la  no  longer  a  question  in  this 
state  of  what  the  rule  Is,  but  what  Is  Its 
application  to  the  particular  case.  In  every 
such  ease  submitted  to  a  Jury,  the  nltlmate 
question  they  are  called  upon  to  decide  by 
a  general  verdict,  and  which  they  do  de- 
cide, and  which  it  had  been  held  over  and 
over  they  may  decide,  Is  whether  the  com- 
plaining party  acted  as  a  reasonably  prudent 
person  would  act  under  like  circumstances. 
The  Jury  and  the  trial  court  had,  as  no  other 
tribunal  can  have,  all  the  facts  and  circum- 
stances placed  before  them,  and  they  have 
answered  the  question  In  appellee's  favor. 
Tliat  appellee  did  not  stop  the  third  time, 
and  look  and  listen  for  a  train,  or  that  she 
started  her  horse  in  a  trot  after  she  stopped 
the  last  time,  la  not  the  decisive  test.  It  Is 
no  more  than  an  Important  and  material 
fact  to  be  considered  by  the  jury  In  apply- 
ing that  which  Is  the  decisive  test,  namely, 
did  appellee,  under  all  the  circumstances 
surrounding  her  at  the  time,  act  as  a  rea- 
sonably prudent  person  would  have  acted. 
Thus,  In  a  case  where  the  evidence  tended 
to  show  that  a  person  did  not  look  In  the 
direction  a  train  was  approaching,  and  that. 
If  she  had  looked,  she  could  have  seen  it  in 
time  to  have  avoided  Injury,  the  court  said, 
and  the  doctrine  Is  approved  by  the  supreme 
court,  that  "the  fact  that  the  deceased  did 
not  look  for  the  approaching  train  was  a 
material  and  important  fact  to  be  consider- 
ed by  the  jury  upon  the  point  of  contribu- 
tory negligence;  but  her  omission  to  do  so 
was  not  In  law  decisive  against  a  recovery." 
Railway  Co.  v.  Stansberry,  132  Ind.  533,  32 
N.  E.  218.  Whether  she  should  have  stopped 
or  driven  In  a  walk  must  be  taken  In  con- 
nection with  the  precautions  she  had  already 
taken;  that  she  heard  neither  whistle,  bell, 
nor  the  noise  of  a  train;  that  she  saw  noth- 
ing and  heard  nothing  Indicatli^  an  ap- 
proaching train.  What  she  should  have 
done  under  all  the  circumstances  was  a 
question  about  which  reasonable  men  might 
differ.  Thus,  it  is  said:  "It  Is  plain,  how- 
ever, we  think,  that  In  very  many  cases  the 
question  as  to  whether  a  person  Injured  at 
a  crossing  exercises  ordinary  care  under  the 
particular  circumstances  is  one  for  the  jury. 
The  court  cannot  adjudge  that  negligence 
exists  as  a  matter  of  law  in  any  case,  unless 
the  facte  are  undisputed  and  the  conclu- 
sions to  be  drawn  therefrom  are  indisput- 
able. The  question  of  ne^lgence  must  be 
submitted  to  the  jury  as  one  of  fact,  not 
only  where  there  iB  room  for  difference  of 
opinion  between  reasonable  men  as  to  the 
existence  of  the  facts  from  which  It  Is  pro- 
posed to  Infer  negligence,  but  also  where 
there  Is  room  for  such  difference  as  to  the 
inferences  which  might  fairly  be  drawn  from 
conceded  facts."  Ballway  Co.  t.  Grames. 
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136  Ind.  89,  84  N.  B.  714,  and  casM  cited; 
Ballway  Co.  t.  Honeyhun,  146  Ind.  147,  44 
N.  B.  1106;  Board  t.  Bonebrake,  146  Ind. 
311,  45  N.  B.  470.  It  cannot  he  denied  tbat 
In  nMui7  cases  a  court  may  adjudge,  as  a 
matter  of  law,  upon  the  undisputed  facts  in 
the  case,  that  negligence  does  or  does  not 
exist  But,  as  Is  said  by  Judge  Cooley  In 
bis  worlE  on  Torts  t2d  Bd.,  p.  SOS),  "in  the 
great  majority  of  cases  the  question  of  neg- 
ligence  on  any  given  state  of  facts  most  be 
one  of  fact"  In  the  case  at  bar  It  ouinot  be 
said,  after  a  careful  review  of  all  the  evi- 
dence, that  the  facts  going  to  show  con- 
tributory negligence  are  undisputed,  nor  can 
it  be  said  that  the  conclusions  to  be  Arawn 
from  these  facts  are  Indisputable.  The  trial 
court  properly  submitted  the  question  to  tbe 
jury,  and  the  conclusion  reached  by  them 
ought  to  stand. 

It  is  well  settled  that  there  is  a  large  class 
of  cases  where  the  court  wiU  say  upon  the 
undisputed  facts  that  the  injured  party  was 
guilty  of  contributory  negligence;  and  it  is 
also  well  settled  that  there  Is  another  large 
class  of  cases  where  the  court  will  say  that 
the  Injured  party  was  not  negligent;  and  It 
Is  equally  well  settled  that  between  these 
two  Is  another  class,  wh^  different  con- 
clusions may  be  drawn  fnnn  a  certain  state 
of  facts,  and  It  is  uniformly  held  that  this 
class  belongs  to  the  Jury  under  proper  in- 
structlons  fnnn  the  court  As  has  been  for- 
cibly said  In  Ballroad  Oo.  t.  Stout.  17  WalL 
"Certain  facts  we  may  suppose  to  l>e 
established  from  which  one  sen^ble.  Impar- 
tial man  would  infer  tbat  proper  care  bad 
not  been  used,  and  tbat  negligence  exist- 
ed. Another  man,  equally  sensible  and  equal- 
ly impartial,  would  Infer  that  proper  care  had 
been  used,  and  that  there  was  no  negligence. 
It  is  tUs  class  of  cases  and  those  akin  to  It 
that  the  law  commits  to  l^e  decision  of  a 
Jury.  IVelve  men  of  the  average  of  the 
community,  comprising  men  of  education  and 
men  of  little  education,  men  of  learning  and 
men  whose  learning  consists  only  in  wliat 
they  have  themselves  seen  and  beard,  the 
merchant  the  mechanic,  the  farmer,  the  la- 
borer, these  alt  together,  consult,  apply  their 
separate  e^erience  of  the  affairs  of  life  to 
the  facte  proven,  and  draw  a  unanimous  con- 
clusion. This  average  Judgment  thus  given, 
it  Is  the  great  effort  ot  the  law  to  obtain." 
The  above  langus^  Is  quoted  with  approval 
In  Ballroad  Go.  v.  Oollam,  78  Ind.  261.  See, 
also,  Ballroad  Co.  v.  Locke,  112  Ind.  404,  14 
N.  B.  891;  Balbroad  Co^  t.  Crunk,  119  Ind. 
S42,  21  N.  B.  81. 

The  eleventh  reason  for  a  new  Mai  ques- 
tions the  eighth  Instruction  given  to  the 
Jury  at  appellee's  request  This  Instruction 
Is  aa  foUowa:  "In  determining  the  question 
of  plaintiff's  conduct  before  and  at  the  time 
she  approached  the  crossing,  yon  may  con- 
sider [he  evidence  as  to  the  locality  and  ob- 
Btr  actions,  if  there  were  such,  which  obstruct- 
ed or  Interfered  with  plalntUTs  view,  or  pre- 


vented her  from  seeing  an  approaching  train; 
also  anything,  If  there  was  such,  which  In- 
terfered with  her  bearing  tbe  noise  made  by 
a  train  in  motion;  also  the  failure  of  defend- 
ants. If  that  be  true,  to  sound  the  whistle  and 
ring  the  bell,  as  required  by  stetute."  Appel- 
lant requested  the  court  to  Instruct  the  Jury 
that  the  question  whether  tiiere  was  or  was 
not  a  failure  on  the  part  of  appellant's  serv- 
ante  to  blow  the  whistle  for  the  highway  cross- 
ing, as  required  by  the  stetute,  could  not  be 
considered  by  the  Jury  in  determinhig  whether 
appellee  was  at  tbe  time  exercising  due  care. 
The  question  Is  thus  presented  whether,  In 
cases  of  this  character,  the  failure  to  give  the 
stetutory  signals  can  be  considered  In  deter- 
mining the  question  of  tbe  contributory  neg- 
ligence of  the  injured  party.  Upon  principte, 
the  eighth  Instruction  Is  right;  nor  Is  It  at 
variance  with  tbe  adjuged  cases.  Tbe  court 
had  warned  the  Jury  tliat  the  negligence  of 
the  company  in  failing  to  give  the  statutory 
signals  did  not  excuse  the  want  of  due  care 
on  the  part  of  appellee.  The  Instruction  must 
be  considered  as  a  whole.  It  cannot  be  said, 
as  argued  by  appellant's  learned  conns^ 
that,  under  the  instruction,  the  Jury  might 
decide  that  appellee  was  not  guilty  of  con- 
telbutory  negligence  because  the  stetutory 
s^als  were  not  given.  Tbe  InstmeUon  does 
not  t^  the  Jury  that  If  they  find  certain  facte 
to  exist  they  would  sbow  want  of  contribu- 
tory negligence,  but  they  were  told  that  io. 
determining  the  question  of  appellee's  con- 
duct before  and  at  the  time  she  approached 
the  crossing,  they  might  consider  certain 
tilings;  among  others,  the  failure  to  sound 
the  whistle  and  ring  the  beU,  as  required  by 
stetute.  Tbey  were  told  In  other  histructlons 
what  that  conduct  shoi^  be  In  order  to  en- 
title her  to  recow. 

In  Hallway  Co.  v.  Martin,  82  Ind.  476,  the 
court  said:  "The  signal  required  by  the  law 
not  behig  given,  tbe  view  being  obstructed, 
and  the  plaintiff  not  being  hard  of  tieatlng, 
he  had  no  reason  to  suppose  that  the  train 
was  within  eighty  rods  of  the  crossing.  He 
was  misled  by  the  defendant's  n^llgence  In 
assuming,  in  the  absence  of  any  indication  to 
the  contrary,  that  the  company  was  obeying 
the  law,  and  that  no  engine  was  advancing 
towards  tiie  crossing  within  a  distance  of 
eighty  rods."  In  the  case  of  Ballroad  Oo. 
T.  McUn,  82  Ind.  436,  the  court  said:  "Bm 
[the  party  Injure^  looked  and  listened,  but 
could  neither  see  nor  hear  ui  approaching 
train.  No  bell  was  ringing,  no  whistle  sound- 
ing. Everything  indicated  the  absence  of 
danger.  He  liad  a  right  to  know,  for  such 
is  the  law,  that  it  is  quite  as  much  the  duty 
of  the  appellant  to  give  timely  warning  of 
the  approach  of  ite  cars  to  the  cnwslng  as  it 
was  his  duty  to  listen  for  such  warning.  He 
listened,  but  ttiere  was  no  warning:  He  look- 
ed, but  no  train  or  danger  could  be  se^  Thb 
was  all  tiie  law,  under  the  circumstances,  re- 
quired. While  it  Is  true  that  tbe  failure  of 
the  appellant  to  give  warning  did  not  relieve 
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the  appellee's  son  from  exercising  care  to 
SToid  Injnrr,  yet  the  absence  ot  such  warning 
Is  a  circumstance  to  be  taken  Into  considera- 
tion In  determining  whether  he  did  exercise 
the  degree  ot  care  required  or  not"  In  Rail- 
way Co.  V.  Harrington,  131  Ind.  42d,  30  N. 
E.  37,  It  Is  said:  "In  the  absence  of  some 
evidence  to  the  contrary,  we  think  the  appel- 
lee had  the  right  to  presume  that  the  appel- 
lant would  obey  the  city  ordinance,  and 
would  not  run  Us  trains  at  a  greater  rate 
of  speed  than  four  miles  an  hour  at  the  point 
where  the  injury  occurred;  and,  while  the 
wrongful  conduct  of  the  appellant  In  this  re- 
gard would  not  excuse  her  from  the  exercise 
of  reasonable  care,  yet,  in  determining 
whether  she  did  use  such  care,  her  conduct 
is  to  be  Judged  in  the  light  of  such  presnmp^ 
tlon."  In  Pennsylvania  Co.  v.  Stegemeler, 
118  Ind.  306.  20  M.  B.  843,  where  the  injured 
party  entered  upon  the  track  through  an  open 
gate,  the  court  said:  "He  had  ;io  right,  how- 
erer^  to  recklessly  omit  to  use  his  senses  of 
sight  and  hearing,  and  rely  entirely  upon  this 
presumption;  but  he  did  have  a  right  to  pre- 
sume that  there  were  no  approaching  trains." 
In  Railroad  Co.  v.  Boggs,  101  Ind.  522,  the 
doctrine  Is  approved  that  if  a  railroad  com- 
pany creates  an  appearance  of  safety,  and  a 
traveler,  influenced  by  the  appearance,  enters 
upon  the  track,  and  Is  Injured,  he  may 
maintain  an  action  for  the  Injuries.  In  that 
case  the  court  said:  "We  have  seen  that  the 
.traveler  has  a  right  to  presume  that  the  law 
will  be  obeyed,  and,  acting  upon  this  pre- 
sumption, be  has  a  right  to  assume  that  the 
company  will  not  move  one  train  so  close 
upon  another  as  to  render  of  no  avail  the 
provisions  of  the  statute."  In  Railway  Go. 
V.  Conoyer  (Ind.  Sup.)  48  N.  E.  352,  the  court, 
by  Jordan,  J.,  said:  "Counsel  seem  to  Ignore 
the  fact  that  the  charge  Included,  not  only 
the  sense  of  hearing,  but  that  of  sight  as 
well,  and,  substantially  and  In  effect,  advised 
the  jury  that  a  person  approaching  a  railroad 
crossing  has  the  right  to  assume  that  the 
company  will  obey  the  law,  by  giving  the  re- 
quired signals  of  an  approaching  train;  and 
if  such  person,  under  the  circumstances,  after 
having  exercised  dne  care,  and  employed  his 
senses  of  seeing  and  hearing,  to  ascertain  if 
a  train  is  approaching,  and  thereby  avoid 
danger,  can  neither  see  nor  hear  an  advancing 
or  moving  train,  he  Is  Justified  in  presuming 
that  he  can  pass  over  the  crossing  In  safety. 
This  brought  the  Instruction  well  within  the 
rule  asserted  by  the  authorities.  See  Bail- 
way  Co.  V.  Martin,  82  Ind.  476;  MUler  v. 
Ballway  Co.,  144  Ind.  323.  4S  N.  B.  257; 
BUlott,  R.  R.  i  1168." 

Gounsd  for  appellant  ask  a  reversal  of 
the  case  at  bar  upon  the  authority  of  Rail- 
way Co.  V.  Howard,  124  Ind.  280,  24  N.  E. 
892.  TbQ  two  instructions  held  erroneous 
in  that  case  were  the  sectmd  and  fifth.  The 
court,  speaking  of  the  second  InstrucUou, 
■aid:  "The  second  Instruction  could  bare 
led  the  Jury  to  no  other  conclusion*  if  (he 


view  was  in  some  way  obstructed  between 
that  part  of  the  highway  over  which  the  ap- 
pellee was  approaching  the  crossing  and  the 
railroad,  and  there  had  been  a  failure  to 
sound  the  whistle  attached  to  the  locomo- 
tive engine,  or  ring  the  bell  within  eighty 
rods  of  the  crossing,  than  that  she  was  not 
guilty  of  contributory  negligence,  even 
though  she  drove  upon  the  crossing  without 
stopping  to  look  and  listen  for  an  approach- 
ing train."  In  view  of  this  criticism  of  that 
instruction.  It  was  clearly  unlike  the  Instruc- 
tion In  the  case  at  bar.  As  to  the  &Zttk  In- 
struction given  in  the  Howard  Case,  the 
court  said:  "By  the  fifth  Instruction  the 
jury  are  told  that,  if  the  whistle  was  not 
sounded  nor  the  bell  rung,  this  was  a  cir- 
cumstance tending  to  show  want  of  contrib- 
utory negligence,  and,  as  a  logical  sequence 
(if  it  were  a  circumstance  In  that  direction), 
the  Jury  were  told  that  they  might  find  there- 
from that  it  was  sufficient  to  establish  the 
fact,  as  it  was  for  them  to  determine  as  to 
the  weight  of  the  evidence."  It  would  be 
a  strained  construction  of  the  language  used 
In  the  Instruction  In  the  case  at  bar  to  say 
tliat  the  above  language  Is  applicable.  Tak- 
ing all  the  Instructions  set  out  in  the  Howard 
Case  together.  It  is  evident  from  what  Is 
there  said  that  the  court  was  expressly  deny- 
ing the  theory  advanced  by  connsel  Uiat  a 
reliance  upon  the  duty  of  tiie  railroad  com- 
pany to  give  the  statutory  signals  would 
excuse  the  injured  party  from  the  duty  to 
look  and  listen  for  an  approaching  train  be- 
fore going  upon  the  crossing.  ThUi  is  the 
view  of  that  (pinion  expressed  by  the  su- 
preme court  in  the  case  of  Miller  v.  Railway 
Co.,  144  Ind.  323,  48  N.  E.  257.  71i6  opinion 
in  the  Howard  Case  criticises  the  case  of 
Railway  Co.  v.  Martin,  supra,  and  says  that 
it  Is  not  in  harmony  with  the  earlier  cases, 
and  is  out  of  line  with  the  more  recent  cases, 
and  cannot  be  regarded  as  author!^.  No 
criticism  is  made,  however,  of  the  case  of 
Raihroad  Co.  v.  McLln,  82  Ind.  435,  which  ti 
a  much  stronger  case  than  the  Martin  Case. 
In  the  case  of  Miller  v.  Railway  Co.,  supra. 
Hackney,  J.,  speaking  for  the  court,  ex- 
presses doubt  as  to  the  entire  Justice  and 
propriety  of  the  criticism  of  the  Martin  Case 
in  the  Howard  Case,  and  says:  "We  do  not 
understand  the  Martin  Case,  or  the  Harring- 
ton Case,  131  Ind.  426,  30  N.  E.  37,  to  hold 
that  one  using  a  highway  at  a  crossing  of 
a  railway  may  do  so  without  any  care  for 
his  own  safety  or  the  safety  of  those  using 
the  railway,  or  that  he  may  repose  a  blind 
confidence  In  receiving  the  warning  signals 
required  to  be  given  by  locomotive  engineers, 
and  pursue  his  course  without  looking  or 
Istenlng  for  the  approach  of  trains.  We 
have  no  reason  to  doubt  the  soundness  of 
the  rule  In  the  Harrington  Case,  nor  that  of 
the  Martin  Case,  so  far  as  It  announced  the 
right  of  the  trav^er  to  believe  that  the  rail- 
way company  would  obey  the  law."  The 
doctrine  laid  down  In  the  Martin  Case  was 
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.expressly  approved  In  the  dase  of  Railway 
Co.  V.  Burton,  139  Ind.  357,  37  N.  H.  150,  and 
as  X.  E.  594.  And  the  rule  declared  In  Rail- 
road Co.  T.  McLln.  supra.  Is  followed  In  Rail- 
road Co.  V.  Brunker,  128  Ind.  542,  26  N.  E. 
178.  See  Railroad  Co.  t.  Hedges,  im  Ind. 
398,  7  N.  E.  801.  In  view  of  the  autborlUes, 
the  question  presented  by  the  instruction  Is 
not  free  from  difficulty.  It  Is  not  the  pur- 
pose to  criticise  or  go  contrary  to  the  rul- 
ings of  the  supreme  court  upon  the  question, 
but  to  follow  the  rules  declared  by  that 
court.  And  as  that  court,  in  a  later  case,  di- 
rectly criticised  the  Howard  Case,  and  at 
the  same  time  has  approved  the  doctrine  In 
the  Martin  Case,  and  has  also  approved  the 
doctrine  of  that  case  In  other  cases,  and  as 
the  McLln  Case  has  never  been  overruled, 
but  has  been  cited  with  approval,  we  can 
but  conclude  that  the  instruction  given  by 
the  trial  court  Is  in  harmony  with,  and  Is 
sustained  by,  the  rule  as  now  held  by  the 
supreme  court 

It  Is  settled  beyond  question  In  this  state 
that  a  person  who  Is  approaching  a  railroad 
crossing,  and  does  not  look  and  listen  for 
an  approaching  train,  but  heedlessly  at- 
tempts to  cross  the  tracks  because  he  hears 
no  signals.  Is  guUty  of  contributory  negli- 
gence. The  law  says  the  company  must 
give  these  signals,  and  It  also  says  that  the 
traveler  must  listen  for  them.  Suppose  be 
Is  in  a  place  where  he  cannot  see,  but  where 
the  signals  could  be  heard,  and  be  stops  and 
listens,  and  hears  no  signals,  becanse  none 
are  given;  his  conduct  under  such  circum- 
stances must  be  tbat  of  a  reasonably  pru- 
dent man.  If  the  signals  were  given,  and  he 
could  have  heard  them,  it  is  held  he  did  hear 
them;  and  this  fact  must  be  considered  in 
determining  the  question  of  his  conduct  at 
the  time  he  approached  the  crossing.  The 
same  reasoning,  equally  aa  sound,  conclud'es 
that  If  he  listened  for  signals,  and  heard  none, 
becanse  none  were  given,  that  fact  should 
be  considered  in  determining  his  conduct 
"The  omission,"  says  the  supreme  court  'is 
calculated  to  mislead  the  traveler,  and  to 
assure  him  that  the  coming  ot  the  train  Is 
not  imminent"  Railroad  Oo.  v.  Boggs,  101 
Ind.  526;  Pierce,  B.  B.  8S0. 

It  is  argned  that  the  court's  instmction  to 
the  Jury  on  the  question  of  damages  is  er- 
roneous, for  the  reason  that  it  left  It  with  the 
Jury  to  assess  damages  for  a  permanent  In- 
Jury,  when  there  Is  no  evidence  in  the  rec- 
ord tending  to  show  a  permanent  Injury,  and 
for  the  further  reason  that  the  instruction 
told  the  Jury  they  might  consider  the  peril  to 
appellee's  life  at  the  time  of  the  a<!cident, 
as  an  element  of  damages.  There  was  no 
direct  evidence  that  the  Injury  is  permanent, 
but  there  Is  evidence  from  which  the  Jury 
could  have  c6nclnded  tbat  appellee's  injuries 
are  of  a  permanent  character.  In  cases  of 
this  kind  It  la  often  ImposMble  to  say  wheth- 
er the  Injury  wlU  be  permanent  The  Jury 
were  left  to  say  whether  the  injury  la  tem- 


porary or  permanent  and,  under  the  evi- 
dence, they  could  have  concluded  either.  It 
was  not  unreasonable  to  say,  upon  the  evi- 
dence, that  appellee's  Injury  would  be  per- 
manent. See  Railway  Co.  v.  Cosby,  107  Ind. 
32,  7  N.-B.  373.  As  to  the  second  objection 
to  this  instruction,  appellant's  counsel  ad- 
mit that  "It  is  true  that  in  Railroad  Co.  v. 
Brunker,  128  Ind.  542,  26  N.  K.  178,  a  similar 
instruction  seems  to  have  been  sustained." 
In  the  case  cited,  the  Instruction  was  ob- 
jected to  becanse  it  stated  that  the  Jury 
should  "take  Into  account  the  peril,  if  any 
there  was,  to  plalntlfTs  life."  The  instruc- 
tion in  that  case,  as  in  the  case  at  bar,  told 
the  Jury  that  they  might  assess  such  dam- 
ages as  would  fairly  compensate  the  appel- 
lee for  injuries.  As  we  construe  the  instruc- 
tion in  question.  It  Is,  In  effect,  Identical  with 
tbat  in  the  case  of  Railroad  Co.  v.  Brunk», 
supra.   Judgment  affirmed. 

HENLBST,  C.  J.,  and  WILEY,  7.,  dissent 


an  Haw.  5H) 
BITCHIB  V.  RITOHIE  et  ah 
(Supreme  Judicial  Oonrt  of  MasBachusetts. 
Suffolk.   June  24,  1888.) 

RiSBTB  OF  BbMAIHDBH-M&IT. 

Testatrix  devised  land  to  a  devisee  for  life, 
and  to  his  children  if  any  he  havf,  otherwise  to 
his  three  brothers  or  their  survivors.  Devisee 
included  the  land  in  an  assignment  for  cred- 
itors, and  the  assignee  conveyed  it  to  devisee's 
wife,  and  she  conveyed  to  her  son-in-law,  who 
reconveyed  to  her,  and  she  again  conveyed  to 
her  daughter.  It  was  thereafter  sold  for  taxes, 
and  her  daughter  and  the  purchaser  reconvey- 
ed  to  her,  and  she  claimed  the  fee  during  all  the 
time  she  was  in  possession.  Beld,  that  dev- 
isee held  subject  to  a  contingent  remainder, 
which  was  protected  by  Pub.  St.  c.  126,  g  8, 
providing  that  no  expectant  estate  shall  be  de- 
feated or  barred  by  alienation  or  other  a{;t  of 
the  owner  of  the  precedent  estate,  nor  by  the 
destruction  of  such  estate  by  disseisin,  forfeit- 
ure, surrender,  or  merger,  and  that  devisee's 
wife  held  simply  the  life  e&tate. 

Appeal  fnun  superior  court  Suffolk  coun- 
ty. 

Suit  by  Susan  D.  Ritchie  against  Albert  P. 
Ritchie  and  others  to  quiet  title  to  real  es- 
tate. From  a  decree  in  favor  of  defendants, 
plaintiff  appeals.  Affirmed. 

H.  P.  Harrison  and  O.  Philip  Warden,  for 
appellant  Dana  B.  Grove  &  Sona,  tot  re- 
spondents. 

LATHBOP,  J.  Caroline  J.  BItchle  died 
seised  of  a  parcel  of  land,  divided  into  three 
estates,  and  situated  on  Marginal  street  In 
that  part  of  Boston  called  East  Boston.  By 
her  will,  dated  January  S,  188S,  and  admit- 
ted to  probate  on  January  SO,  1888,  she  de- 
vised this  land  to  her  son  BUlot  BItchle,  "to 
have  and  to  hold  to  him  for  and  during  the 
term  of  his  natural  life,  he  paying  all  taxes. 
Insurance,  and  keeping  the  estate  In  good  or* 
der  and  repair.  At  bis  death  I  devise  said 
estates  to  any  child  or  children  that  he  may 
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leaTS^  If  any;  and.  If  he  leaves  no  child,  then 
I  derlse  said  estates  to  his  three  brothers, 
or  the  •orrlTora  or  snrrlror  of  them,  or  to 
the  Issue  of  any  deceased  brother  by  right 
of  representation."  The  plalntUE  Is  the  wife 
of  ElUot  Ritchie,  and  the  defendants  are  bis 
three  brothers.  The  agreed  facts  state  that 
"Elliot  Ritchie  la  supposed  to  be  living,  but 
Is  now  in  parts  unknown."  It  Is  not  stated 
when  he  went  away.  The  plalntUT  claims 
to  own  the  land  In  fee  under  the  following 
elrcnmstances:  BlUot  Ritchie  became  an  In- 
solvent debtor  In  July,  1882,  and  assignees  of 
his  estate  were  duly  appointed.  On  January 
8, 1893,  these  assignees  conveyed  to  the  plain- 
tiff. In  her  right,  all  their  right,  title,  and 
Interest  In  tbe  premises;  and,  immediately 
after  the  conveyance,  the  plaintiff  took  posses- 
sion of  the  premises,  and  has  ever  since  col- 
lected and  received  the  rents  and  profits 
therefrom,  and  has  paid  all  taxes  that  have 
^ce  been  assessed  upon  said  property,  ex- 
cept for  the  year  1806,  and  has  made  repairs. 
In  1882  the  three  estates  were  sold  by  the 
tax  collector  of  the  city  of  Boston,  on  ac- 
connt  of  the  nonpayment  of  the  taxes  of 
1891,  to  one  Stephen  P.  Weld.  He  conveyed 
two  of  the  estates  to  the  plaintiff  on  Decem- 
ber 17,  1894,  and  on  February  20,  1896,  he 
CMiveyed  the  remaining  estate  to  her.  On 
June  20,  1883,  the  plaintiff  conveyed  the 
premises  to  her  son-in-law,  who  reconveyed 
to  her  on  July  13,  1893.  On  the  last-named 
date,  the  plaintiff  conveyed  the  premises  to 
her  daughter,  who  reconveyed  the  same  to 
her  mother  on  February  10,  1887. 

It  is  clear  that  the  i^ntiff,  by  the  pnr-- 
ehase  from  the  assignees  of  ber  husband's 
estate  In  Insolvency,  acquired  only  his  Ufe 
estate,  with  all  the  burdens  Imposed  by  the 
will,  among  which  was  the  paying  of  taxes. 
It  was  her  duty,  therefore,  when  she  acquir- 
ed poBsesslon  of  the  land  to  pay  the  taxes 
which  had  accrued,  or,  if  the  land  had  been 
sold  for  taxes,  to  redeem  it  She  had  no 
right  to  wait  until  the  right  to  redeem  from 
the  tax  sales  had  passed,  and  then  seek  to 
acquire  a  new  title  by  obtaining  conveyances 
from  the  purchaser  at  the  tax  sales.  Nor 
could  she,  by  going  through  the  form  of  a 
conveyance  to  her  son>ln-law,  and  aftwwards 
to  her  daughter,  so  that  she  had  not  the  rec- 
ord title  to  the  premises  when  the  convey- 
ances were  made  to  her  by  Weld,  gain  any 
better  title  than  If  she  had  retained  title  to 
the  premises.  There  is  nothing  to  show  that 
these  conveyances  were  made  In  good  faith 
and  for  a  valuable  consideration,  while  It 
does  appear  that  during  all  the  time  from 
Jnne  1898,  to  February  10.  1897,  when 
ttie  record  title  was  in  her  son-ln-Iaw  or  in 
her  daughter,  the  plaintiff  was  in  poBsessloa 
of  the  premises,  collecting  Oie  rents  and  loof- 
its  therefrom,  and  paying  the  taxes. 

The  caae  falls  within  Pub.  St  e.  126^  1  8, 
which  reads  thus:  "No  expectant  estate 
shall  be  defeated  or  barred  by  an  allenatton 
or  other  act  (tf  tbe  owner  of  the  precedent 


estate,  nor  by  the  destructlott  of  smdi  preced- 
ent  estate,  by  disseisin,  forfeiture,  snrroida, 
or  mei^er."  This  statute  first  appeared  In 
Rev.  St  c.  59,  I  T,  and  was  re^nacted  In 
Gen.  St  c.  89,  1  10.  By  the  wIU  of  Mn. 
Ritchie,  the  defendants  took  remainders  In 
the  estate  contingent  on  the  death  of  Elliot 
Ritchie  leaving  no  eUalld.  That  a  contingent 
remainder  Is  protected  by  the  statute  is  dear 
from  the  language  of  the  commisslfmer^  n- 
port  to  the  legislature  in  1885.  If  we  were 
to  draw  Inferences  from  the  agreed  facta, 
we  might  say  that  the  plaintiff  has  been  un- 
successful in  her  ingenious  scheme  to  de- 
fraud the  defendants.  We  content  ourselves, 
however,  with  saying  that,  on  the  agreed 
facts,  the  Judge  below  was  dearly  right  In 
dismissing  the  bllL  Decree  affirmed. 


(HI  Ohio  at  sm 

PIOARD  et  aL  V.  HUGHET  et  al. 
(8upr«ne  Oourt  d  Ohio.   June  21,  189&) 

ou  ccwfaht— a.hbxdmb1it  ow  cubtbb— 

Electricitt. 
Where  a  corporation  organised  nnder  the 
laws  of  this  state  to  manufacture  and  (arnlsh 
e&B  to  light  the  streets  and  public  and  private 
buildings  of  a  municipal  corporation  amends  it> 
charter  so  as  to  authorise  It  to  employ  for  that 
purpoee  both  gas  and  electricity  in  cocnectioa 
with  gas,  soch  addltlcmal  powers  slioold  not  be 
de«ned  to  change  anbstanually  the  original  par* 
poses  of  its  organisation,  and  is,  ther^ore^  ao- 
tfaorized  by  section  8238a,  Rev.  St 
(Syllabus  by  the  Oonrt) 

Error  to  drcult  court  Highland  eonnty. 

Action  by  J.  M.  Hughey,  as  receiver  of  flie 
Hlllsboro  Gas  it  Electric  Light  Company,  a 
eorporatiiHi,  against  Ptcard  and  another.  A 
Judgment  was  rendered  boldlng  certain 
bonds  to  be  valid  liens,  and  defendants  bring 
error.  Affirmed. 

This  action  was  begun  by  J.  M.  Hughey, 
as  receiver  of  the  Hlllsboro  Gas  &  Electrle 
Light  Company,  a  corporation  organised  nn- 
der the  laws  of  this  state  to  mannfactors 
and  famish  dectric  lights,  to  sdl  certain 
real  estate  that  bdonged  to  tiie  corporatlcm, 
and  for  adjustment  of  Uem  thereos-  The 
cause  was  tried  In  the  conrt  of  common 
pleaa,  and  appealed  to  the  drcnlt  cour^ 
where  the  facts  were  found  separately  from 
the  condnalons  of  law,  and  a  Judgment  rear 
dered  bidding  that  certain  bonds  which  had 
been  Issned  by  the  Hlllsboro  Gas  &  Electrle 
Light  Company  were  valid  liens  on  soch  real 
estate;  woereiqwn  the  cause  wu  biong^t  to 
this  court  for  reversal  on  such  special  find- 
ing of  facts.  The  facto  necessary  to  the  un- 
derstanding of  the  dedslon  ot  the  conrt  win 
be  found  In  the  opinion. 

Hlgglns  &  Horst  for  plaintiffs  in  error. 
Collins  &  Collins,  Tan  Deman  &  Chaffin  and 
Stede  &  Hogsett  for  defendants  In  error. 

BRADBURY,  J.  Only  one  question  will  be 
considered  in  this  opinion,  and  that  question 
relates  to  tba  legality  of  the  proceedings  bj 
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which  the  HlUsboro  Gaslight  Company  en- 
>arged  Its  object  and  purposes  so  as  to  au- 
thorize it  to  manufacture  and  furnish  ^ec- 
trlc  lights.  The  special  finding  of  fact  dis- 
closes that  In  the  year  1875  the  HlUsboro 
Gaslight  Company  was  Incorporated  under 
the  laws  of  this  state  for  the  purpose  of 
erecting  gaa  works  for  the  manufacture  and 
sale  of  gaa  Its  capital  stock  was  $40,000, 
divided  into  800  shares  of  160  each.  50  per 
cent  of  which  had  been  paid  in,  when,  In 
1888,  the  company  attempted  to  enlarge  Its 
powers  BO  aa  to  permit  It  to  manufacture 
and  famish  electric  lights  In  addition  to  gas 
lights.  It  appears  that  all  the  formal  steps 
prescribed  by  statute  to  accomplish  this  pur- 
pose wore  correctly  taken;  that  the  charter 
was,  In  fact,  amended  so  as  to  authorize  the 
corporation  to  manufacture  and  fumiab  elec- 
tric lights;  that  afterwards  the  name  of  the 
conwratlon  changed  from  the  HlUsboro  Gas- 
light Company  to  the  HlUsboro  Gas  &  Elec- 
tric Light  Company,  and  the  capital  stock 
reduced  from  (^,000  to  $20,000.  Thereupon 
the  directors  of  the  new  corporation.  In  or- 
der  to  secure  funds  for  the  purpose  of  pur- 
chasing the  necessary  plant,  machinery,  and 
apparatus  with  which  to  produce  and  fur- 
nish electric  Ught,  passed  the  foUowlng  reso- 
lution: "Resolved,  that  the  president  of  the 
HUlsboro  Gas  &  Electric  Light  Company  be, 
and  he  Is  hereby,  authorized  to  Issue  the 
bonds  of  said  company  to  the  extent  of  f  14,- 
000,  In  denominations  of  f500  each,  and  all 
payable  on  the  1st  day  of  July,  1899.  Said 
bonds  to  be  dated  July  1,  1888,  and  draw 
Interest  from- date  at  the  rate- of  six  per  cent 
per  annum,  payable  semiannually,  and  shaU 
be  signed  by  the  president  and  countersign- 
ed by  the  secretary  of  said  company."  And 
to  secure  the  payment  of  these  bonds  the 
president  of  the  company  was  authorized  to 
execute,  on  behalf  of  the  company,  a  mort- 
gage, or  deed  of  trust  upon  the  real  estate, 
fixtures,  material)  privileges,  and  franchises 
of  the  company;  and  thereupon  the  bonds 
were  executed,  and  a  mortgage  also  executed 
for  the  purpose  of  securing  their  payment 

If,  under  the  statutes  of  this  state,  the  old 
company,  so  caUed,  had  power  to  amend  Its 
charter  so  as  to  authorize  It  to  manufacture 
and  sell  electric  light  instead  of,  or  In  addi- 
tion to,  gas,  the  new  corporation,  so  called, 
should  not  be  regarded  as  a  distinct  entity 
from  its  predecessor,  but  rather  as  the  same 
body,  but  clothed  with  enlarged  powers  and 
a  new  name.  It  Is,  however,  probably  Im- 
material to  the  question  under  considera- 
tion which  view  of  this  question  of  Identity 
is  adopted,  for  In  either  case,  whether  the 
new  company  should  be  regarded  as  distinct 
from  the  old  one  or  a  continuation  of  It  un- 
der a  new  name,  the  validity  of  the  bonds 
and  mortgage  in  question  depends  upon  the 
authority  of  the  corporation  to  construct  and 
pay  for  machinery  and  apparatus  adapted 
to  generate  electricity,  and  to  generate  and 
seU  the  same  for  lighting  purposes.   If  the 


new  concern  had  no  iiower  to  engage  In  the 
production  and  sale  of  electric  Ught  the 
bonds  In  question,  having  been  Issued  to 
provide  the  machinery,  etc,  necessary  to  the 
production  of  electric  lights,  and  the  mort- 
gage given  to  secure  them,  would  be  void, 
at  least  In  the  hands  of  those  who  had  no- 
tice of  the  purpose  for  which  the  bonds  were 
issued,  unless  the  corporation  and  its  stock- 
holders should  be  estopped  to  set  up  this 
want  of  power.  They  would  have  been  void 
for  the  reason  that  they  were  issued  for  a 
purpose  which  the  corporation  had  no  power 
to  accomplish.  The  circuit  court  was  of  the 
opinion  that  the  facts  established  by  the  evi- 
dence did  raise  such  an  estoppel,  and  also 
that  the  bonds,  or  most  of  them,  were  held 
for  value  by  bona  fide  owners  who  were  not 
chargeable  with  notice  of  want  of  power  In 
the  corporation  to  Issue  them.  Without  dif- 
fering from  the  circuit  court  upon  those 
questions,  we  rest  the  decision  of  this  court 
upon  the  power  of  the  coriroratlon  to  make 
and  Issue  the  bonds  in  question,  and  to  ex- 
ecute a  mortgage  on  the  corporate  property 
to  secure  them.  This,  of  course,  dependn 
upon  the  vaUdlty  of  the  amendment  made  to 
its  charter.  By  Its  original  charter,  author- 
ity Is  given  to  erect  "gas  works  for  the  man- 
ufacture and  sale  of  gas  for  the  streets,  and 
public  and  private  buildings  of  the  Incor- 
porated Tillage  of  HlUsboro,  Ohio."  It  Is 
quite  clear  that  under  the  powers  thus 
^ven  the  corporation  could  not  proceed  to 
erect  an  electric  light  plant  and  manufac- 
ture and  furnish  electric  light  to  the  vUlage 
of  HlUsboro  and  Its  inhabitants.  The  ob- 
vious purpose  of  Its  creation  was  to  manu- 
facture and  seU  tight  to  that  village  and  Its 
Inhabitants,  but  It  chose,  In  Uie  first  Instance, 
to  ask  the  state  for  authority  to  furnish  a 
particular  kind  of  light  and  that  authority, 
and  no  other,  was  given.  Whether  at  that 
time  any  other  means  of  Ugbting  the  streets 
of  our  towns  and  cities  were  known.  Is  not 
material;  for,  whether  there  was  or  was 
not  the  charter  of  this  corporation  then 
Umlted  its  right  to  the  production  and  sale 
of  gas,  and,  of  course.  It  had  no  power  to  do 
anything  else.  In  the  year  1888  the  cor- 
poration sought  to  enlarge  Its  powers  by 
amending  its  charter,  and  to  that  end  appUed 
to  the  state  for  and  obtained  authority  to 
produce  and  sell  to  the  same  vUlage  and  the 
ssme  Inhabitants,  and  for  the  same  purpose. 
— L  e.  to  light  the  streets,  etc.,  of  the  vlUage 
of  HlUsboro,— a  different  agency,  known  un- 
der the  name  of  electricity.  The  authority 
to  apply  for  this  amendment  Is  found  in  sec- 
tion 3238a,  Rev.  St.,  which  reads:  "Any  cor- 
poration Incorporated  und»  the  general  cor- 
poration laws  of  the  state,  may  •  *  « 
amend  Its  articles  of  Incorporation  so  as  to 
change  Its  corporate  name,  *  *  *  or  so 
as  to  modify,  enlarge  or  diminish  the  ob- 
jects or  purposes  for  which  it  Is  formed;  or 
so  as  to  add  thereto  anything  omitted  from, 
or  which  might  lavfully  have  been  provided 
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for  In  such  articles  originally;  provided,  bow- 
erer.  tbat  nothing  In  this  supplemoitary  sec- 
tlon  contained  sbaU  anthorlze  a  cori>oration, 
by  amendment,  *  •  •  to  change  aub- 
Btantlally  the  original  purposes  of  Its  oi^anl- 
zatlon." 

The  power  of  amendment  granted  by  the 
foregoing  section  Is  broad.  The  corporation 
may  change  Its  name  or  Its  place  of  business. 
It  may  enlarge  or  diminish  the  objects  or  pur- 
poses for  which  it  was  formed,  and  It  may 
add  to  its  artlclea  of  Incorporation  anything 
which  might  have  been  Included  in  said  ar- 
ticles originally.  These  extensive  powers 
of  amendment  hare  only  a  single  limitation, 
which  is  that  the  amendment  does  not 
change  substantially  the  original  purposes  of 
the  corporation.  The  right  to  amend  its 
charter  by  adding  whatever  might  originally 
have  been  ln<^uded  In  the  articles  of  incor- 
poration is  expressly  given.  The  power  of 
amendment  In  that  respect,  and  to  tli&t  ex- 
tent, received  direct  legislative  sanction.  The 
legislative  mind  was  Immediately  directed  to 
that  particular  matter,  and  the  power  to  ac- 
complish that  end  expressly  and  unequivocal- 
ly granted.  It  would  seem  to  follow  from 
this  explicit  and  unambiguous  grant  of  the 
right  to  amend  the  charter,  so  as  to  add  what 
might  have  been  originally  Included— that  the 
making  of  such  an  amendment  by  a  corpora- 
tion would  not  In  any  case,  in  the  contempla- 
tion of  the  legislature,  substantially  change 
the  original  purposes  of  its  organization. 
This  certainly  is  a  reasonable  construction, 
for  surely  no  good  reason  can  be  assigned 
that  would  forbid  the  granting,  by  amend- 
ment, of  any  power  that  might  have  been 
originally  granted.  If  the  public  welfare  or 
convenience  did  not  demand  the  exclusion  of 
the  power  originally,  why,  or  upon  what 
principle,  should  they  deny  Its  being  given 
by  amendment  of  the  charier?  No  sound 
reason  has  been  advanced  agnlnst  the  policy 
of  granting  to  the  same  coriwration  the  pow< 
er  to  make  and  sell  gas  for  the  purpose  of 
lighting  public  streets  and  places  and  public 
and  private  buildings,  and  also  conferring  the 
power  to  generate  electricity,  and  apply  it 
to  the  same  purposes,  and  we  can  see  none. 
Each  power  Is  but  a  different  means  to  the 
same  end.  The  ultimate  object  or  purpose 
for  which  each  agency  is  employed  is  to  pro- 
vide light  OriginaUy  the  Hlllsboro  Gaslight 
Company  sought  to  accomplish  this  object 
by  means  of  manufactured  gas.  Afterwards 
tt  was  discovered  that  this  object  could  be 
in  some  respects  more  aatlsfactorily  accom- 
plished by  electricity.  We  think  an  amend- 
ment of  Its  charter  so  as  to  authorise  it  to 
employ  for  this  purpose  electricity  is  express- 
ly authorized  by  tbat  provision  of  section 
3238a  which  permits  any  amendments  that 
add  powers  which  "might  lawfnily  have  been 
provided  for  In  said  articles  originally."  This 
court.  In  the  case  of  State  v.  Taylor,  55  Ohio 
St  61,  44  N.  B.  513,  had  occasion  to  consider 
tbe  extent  to  which  corporate  charters  may 


be  amended  ander  section  8238a,  Rev.  St. 
It  may  be  oljserved.  In  passing,  that  the  origi- 
nal charter  of  the  relator  in  that  case  con- 
ferred Qpon  it  the  power  to  employ  twth  gas 
and  electricity  much  more  extensively  than 
the  amended  charter  of  tbe  HlUsboro  Gas 
&  Electric  Light  Company  [>ermltted,  and  yet 
no  suggestion  was  made  that  the  exercise  of 
such  powers  was  not  authorized  by  our  laws. 
In  that  case  the  corporation  already  bad.  as 
we  have  seen,  power  to  employ  both  gas  and 
electricity  for  prodn<^ng  light,  etc.,  but  sought 
to  enlarge  its  powers  so  as  to  obtain  the  au- 
thority to  operate  a  street  railway.  This 
court  was  of  the  opinion  that  the  power  thus 
sought  wonld.  If  obtained,  change  substan- 
tially the  original  purpose  of  the  corporation, 
and  denied  the  right  to  that  amendment. 
That  conclusion,  however,  in  no  wise  conflicts 
with  the  conclusions  reached  in  this  case. 
Judgment  affirmed. 


(68  Cttilo  SL  012) 
STATB  ex  rel.  ATTORNEY  GENEBAL  v. 
ADAMS. 

(Supreme  Court  of  Ohio.   June  21,  1886.) 

NOTABT  Public— CONSTITCTtOHAL  ZjAW— BLieiBIL- 

iTT  OF  Woman. 

The  act  of  April  26,  1898,  to  amend  section 
110  and  other  sections  of  the  Revised  Statutes 
(83  Laws,  ^06),  is  ineffectnal  to  render  a  woman 
eligible  to  the  ot&ce  of  notary  public,  in  view  of 
the  provisions  of  section  4  of  article  IS,  and 
section  1  of  article  5,  of  the  constitution;  the 
former  section  requiring  that  an  officer  shall  be 
an  elector,  and  the  latter  that  an  elector  shall 
be  a  male  dtisen. 
(Syllabus  by  the  Court.) 

Quo  warranto  proceedings  by  Uie  state,  on 
relation  of  the  attorn^  general,  against 
Grace  A  Adams.   Judgment  of  ouster. 

The  petition  of  tbe  attorn^  general  alleges 
that  on  the  4th  day  of  March,  1898,  the  de- 
fenduit,  Mlas  Adams,  was  by  tbe  goveraor 
commissioned  as  a  notuy  public  for  Lake 
Conner;  that  she  tben  gave  bond  and  took 
an  <^clal  oath  as  {^'escribed  by  statute; 
that  she  has  ever  since  claimed,  and  now 
dalma,  to  be  bolding  such  office  and  exercis- 
ing Its  functions;  that  she  Is  usurping  said 
office  because  of  the  Invalidity  of  the.  act  as- 
suming to  anthorin  her  appointment.  For 
the  purpose  of  flnal  Judgment  the  facts  al- 
t^d  In  the  petition  are  admitted  to  be  true. 

F.  S.  Monnett  Atty.  Gen.,  and  J.  L.  Lott, 
Aast  Atty.  Qcn.,  for  plaintiff.  A  O.  Reyn- 
olds, John  Kenney.  James  R.  Garfield,  and 
W.  B,  Fink,  Jr.,  for  respondent 

PER  CURIAM.  The  commission  was  is- 
sued to  Miss  Adams  under  authority  sup- 
[rased  to  be  conferred  upon  the  governor  by 
the  act  of  April  26,  1898,  to  amend  sections 
110  and  other  sections  of  the  Revised  Stat- 
utes (93  Ohio  Laws,  405).  Before  the  amend- 
ment the  pertinent  provision  of  this  section 
was:  "Tbe  governor  may  appoint  and  com- 
mission as  notaries  put41c  as  many  persons 
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bavlDg  the  qnaliflcatlona  of  electors,"  etc 
In  the  amended  section  the  phrase  "having 
the  qualifications  of  electors"  Is  omitted. 
The  amendment  ts  Ineffectual  for  the  pur- 
pose contemplated,  because  section  4  of  ar- 
ticle 15  of  the  constitution  ordains  that  "no 
person  shall  be  elected  or  appointed  to  any 
office  In  this  state  unless  he  possess  the 
guallflcatlons  of  an  elector."  The  qualifica- 
tions of  an  elector  are  prescribed  In  section 
1  of  article  5  of  the  constitution,  and  It  Is 
required  that  an  elector  shall  be  a  male  citi- 
zen of  the  United  States.  That  a  notary 
public  Is  an  officer  seems  clear  from  the 
nature  of  his  functions,  as  well  as  from  the 
authorities  upon  the  subject.  That  a  notary 
Is  an  ofilcer,  and  that  a  woman  Is  ineligible 
under  these  constitutional  provisions,  are 
propositions  distinctly  held  In  Be  Notaries 
Public,  9  Colo.  628,  21  Pac.  473.  That  a 
notary  la  an  officer  Is  held  in  Hill  v.  Bacon, 
43  m.  477,  and  Opinion  of  Justices,  150 
Mass.  686,  23  N.  R  850.  The  same  conclu- 
sion Is  Implied  In  Warwick  v.  State,  25  Ohio 
St  21,  where  it  Is  held  that  a  woman  may 
be  deputy  clerk  of  the  probate  court,  be- 
cause the  acts  of  -  such  deputy  are  not  Inde- 
I>endent,  but  are  the  acts  of  the  principal. 
The  contrary  view  is  not  supported  by  State 
.  T.  aty  of  Cincinnati,  19  Ohio,  178,  and  State 
T.  Board  of  Elections  of  Oity  of  Columbus,  9 
Ohio  CIr.  Ct  B.  134.  It  was  held  In  those 
cases  that  the  qualifications  of  an  elector  are 
not  essential  to  the  holding  of  positions  of 
an  official  character  under  the  school  laws, 
because  of  the  effect  of  the  constitutional 
provisions  relating  especially  to  the  subject 
of  schools.  Those  cases  have  not  siifflclent 
breadth  or  strength  of  foundation  to  admit 
of  additional  superstructure.  The  conclu- 
sion here  reached  is  In  accord  with  that  an- 
nounced In  State  t.  McKlnley.  67  Ohio  St 
027,  50  N.  SL  1134.   Judgment  Of  ouster. 

<68  Oblo  St  589) 

STATE  T.  GASDNER. 

(Supreme  Court  of  Ohio.    June  21,  1S98.) 

CONSTITtlTIONAL  LaV  —  RSOULITIOK  OW  FUBLIO 

Health— PLUUBBBS—LioBHau—UsiroBiiiTT. 

1.  The  Tight  to  labor  and  enjoy  the  rewards 
thereof  Is  a  natural  right,  which  may  not  he 
unreasonaliiy  interfered  with  by  legislation. 
Where,  however,  the  pursuit  concerns,  in  a  di- 
rect maQQer,  the  pobifc  health  and  welfare,  and 
is  of  such  a  character  as  to  require  a  special 
course  of  study  or  training,  or  experience,  to 
qualify  one  to  purgne  such  occupation  with  safe- 
ty to  the  public  interests,  it  is  within  the  com- 
petency of  the  general  assembly  to  enact  rea- 
sonable regulations  to  protect  the  public  against 
evils  whi(£  may  result  from  incapacity  and  ig- 
norance. 

2.  The  business  of  plumbini;  is  one  which  is  bo 
nearly  related  to  the  public  tiealth  that  it  may, 
with  propriety,  be  regulated  by  law,  and  rea- 
sonable regulations,  tending  to  protect  the  pub- 
lic against  the  dangers  of  careless  and  ineffident 
work,  and  approijriate  to  that  end,  do  not  in- 
fringe any  constitutional  right  of  the  citizen 
pursuing  such  calling. 

3.  But  it  is  essential  to  the  validity  of  an  act 


undertaking  to  regulate  the  business  that  It 
shall,  in  its  requirements,  operate  eqnally. 

4.  That  part  of  the  act  of  April  21,  1896.  en- 
titled "An  act  to  promote  the  public  health  and 
regulate  the  sanitary  construction  of  house 
drainage  and  plumbing,"  which  requires  any 
plumber,  whether  master  or  employing  plumber 
or  journeyman,  before  engaging  in  the  business, 
to  undergo  an  examination  as  to  fitness,  and  ob- 
tain a  license,  bnt  permits  all  members  of  a  firm 
to  pursue  the  business  where  one  only  has  pro- 
cured such  license,  and  all  members  of  a  cor- 
poration to  pursue  it  where  the  manager  only 
has  procured  such  license,  does  not  operate 
equally  upon  all  of  a  class  pursuing  the  billing 
under  like  circumstances,  and  Is  invalid. 

(SyUabus  by  the  Oourt) 

Exceptions  from  court  of  common  ^eaa. 

Summit  county. 

John  M.  Gardner  was  convicted  of  engag- 
ing in  the  business  of  plumbing  without  hav- 
ing secured  a  license.  The  Judgment  was 
reversed,  and  the  state  excepts.  Overruled. 

May  27,  1897,  John  M.  Oardner  was  «>ii- 
victed,  before  the  mayor  of  Akron,  Summit 
county,  of  a  violation  of  the  act  of  April  21, 

1896,  entitled  "An  act  to  promote  the  public 
health  and  regulate  the  sanitary  construc- 
tion of  house  drainage  and  plumbing"  (92 
Ohio  Laws,  p.  263),  and  sentenced  to  pay  fln» 
and  costs.  It  was  shown  by  the  agreed  state- 
ment of  facts  thaX  for  two  years  Gudner  had 
been  a  master  plumber,  and  that  for  tea  yean 
prior  Oiereto  had  been  a  Journeyman;  that  he 
was  skilled  and  competent;  that  all  that 
time  he  vorked  at  the  trade  and  was  still 
working;  that  on  ilsy  7,  1897,  he  was  en* 
gaged  in  that  business  at  Aknm,  as  an  Indi- 
vidual; that  he  was  not  a  member  of  any 
firm  or  co-purtnershlp  or  corporation;  that 
on  that  day  he  put  In  a  certahi  sink,  sewer* 
and  water  connection  in  Akron;  and  that  at 
the  time  be  bad  not  procured  a  license  there- 
for from  the  board  of  health  of  said  city. 
Bxceptions  having  been  taken  by  Gardner  to 
the  sentence  and  Judgment  of  the  mayor,  the 
same  were  presented  to  the  court  of  common 
pleas  of  Summit  connty,  the  Honorable  Jacob 
A.  Kohler  presiding,  at  the  October  term, 

1897,  and,  on  consideration,  that  court  re- 
versed the  Judgment  of  the  mayor,  holding 
the  act  on  which  the  charge  was  founded  to 
be  uncon8tltaU<mal,  and  discharged  the  de- 
fendant Tb  this  ruling  the  prosecuting  at- 
torney duly  excepted,  and,  tm  leave,  filed  his 
bill  of  exceptloiu  In  this  court  for  Iti  deci- 
sion upon  the'  points  presented,  and  to  estab- 
lish the  law  in  any  similar  case. 

B.  M.  Wanamaker,  for  plaintiff.  Husser  A 

Kohler,  for  defendant 

SPEAB,  0.  J.  (after  stating  the  facts). 
The  first  section  of  the  act  in  question  re* 
quires  that  every  person,  firm,  or  corpora- 
tion, engaged  In  the  business  of  plumbing, 
either  as  master  or  employing  plumber  or 
Journeyman,  shall  first  secure  a  license.  The 
second  section  requires  that  any  person  de- 
siring to  engage  In  or  work  at  the  business 
of  plumber  shall  apply  to  the  president  of  the 
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tM>ard  of  health  or  other  officer  having  Ju- 
risdiction In  the  locality  where  he  Intends  to 
engage  In,  or  work  at,  Buch  business,  and  be 
examined  as  to  his  qualifications.  But  'in 
case  of  a  firm,  or  corporation,  the  examina- 
tion and  licensing  of  any  one  member  of 
such  firm,  or  the  manager  of  such  corpora- 
tion, shall  satisfy  the  requirements  of  this 
act."  Section  3  provides  that  la  every  dty, 
and  In  each  town  having  a  system  of  water 
supply  or  sewerage,  there  shall  be  a  board  of 
examiners  consisting  of  the  president  of  the 
board  of  health,  the  inspector  of  bnildings,  If 
any  there  be,  and  three  practical  plumbers. 
In  localities  where  the  required  number  of 
plumbers  cannot  be  secured,  such  vacancy 
can  be  filled  by  the  appointment  of  reputable 
physicians.  The  members  shall  be  appoint- 
ed by  the  board  of  health,  and,  If  there  be  no 
such  board,  then  by  the  health  officer.  If 
there  be  no  Inspector  of  buildings,  then  a 
practical  plumber  shall  be  added.  Section  4 
directs  as  to  time,  etc.,  of  examinations,  and 
that  "the  board  shall  examine  said  appli- 
cants as  to  their  practical  knowledge  of 
plumbing,  house-draining  and  plumbing  ven- 
tilation, and  if  satisfied  of  the  competency  of 
the  applicant,  shall  verify  to  the  board  of 
health."  The  board  is  then  to  issue  a  li- 
cense. The  fee  for  a  master  or  employhig 
plumber  Is  to  be  five  dollars  and  a  journey- 
man one  dollar,  to  be  renewed  annually.  Sec- 
tion S  provides  for  the  appointment  by  the 
board  of  health  of  one  or  more  ins[>ectors  of 
plumblDg,  who  shall  be  practical  plumbers, 
their  term  of  office,  their  compensation,  and 
their  duties.  The  sixth  section  requires  the 
board  of  health  to  prescribe  rules  and  regu- 
lations for  the  construction,  alteration,  and  In- 
spection of  piumbingand  sewerage  placed  inor 
in  connection  with  any  buildings,  subject  to  ap- 
proval by  ordinance  of  the  council,  and  the 
board  shall  further  provide  that  no  plumb- 
ing work  shall  be  done,  except  In  case  of  re- 
pahrs  or  leaks,  without  a  permit  Section  7 
prescribes  punishment,  of  a  fine  from  five  to 
fifty  dollars,  for  any  violation,  and  that  the 
license  may  be  revoked  for  Incompetency, 
etc.,  after  hearing  before  the  board,  subject 
to  appeal  to  the  state  board  of  health.  AU 
money  derived  from  examlnatloiis  sbaU  go 
to  the  board  of  health. 

Applying  to  the  case  the  gmeral  presump- 
tion that  the  acts  of  the  general  assembly 
are  to  be  held  valid  unless  ttie  ctmtrary  clear- 
ly appears,  the  natural  order  of  Inquiry  leads 
to  a  consideration  of  the  objectlims  urged 
against  this  act.  Two  are  deemed  worthy  of 
■pedal  notice:  First,  that  the  statute  de- 
prives of  liberty  and  property  without  due 
process  of  law,  and  that  it  unreasonably  In- 
terferes with  the  natural  right  of  the  Indi- 
vidual to  labor  and  enjoy  the  fruits  thereof; 
seccHid,  that  the  atatnte  discriminates  against 
the  Individual  In  taroc  of  firms  and  ccnpora- 
tlons,  and  thus  imposes  unequal  bnrdois  np- 
oa  persons  of  the  same  cHasB. 

1.  Does  the  act  unreasonably  Interfere  wltb 


the  right  to  labor?  That  the  right  to  labor 
and  enjoy  its  fruits  Is  a  natural  right,  which 
may  not  bo  unreasonably  interfered  with.  Is, 
we  presume,  not  denied  by  any  one.  But  It 
Is  equally  well  settled  that  it  la  one  of  the 
rights  which  may,  under  some  circumstan- 
ces, be  subject  to  reasonable  regulation.  This 
principle  finds  examples  In  our  laws  teamed 
"Sunday  Laws,"  In  those  acts  which  regulate 
apprenticeships,  the  employment  of  children 
in  factories  and  in  theatrical  and  other  exhi- 
bitions, and  In  a  number  of  other  instances 
which  will  readily  occur.  The  acta  referred 
to  faJl  within  the  exerctee  of  the  police  pow- 
er of  the  state;  that  power,  conceded  to  re- 
side in  the  people's  representatives,  which  Is 
rightfully  exercised  by  the  regulation  of  the 
use  of  private  property,  or  so  restraining  per- 
sonal action,  aa  to  secure  or  tend  to  the  c(»n- 
fort,  health,  or  protection  of  the  community. 
Further  examples  of  Its  exercise  are  fotmd 
In  the  laws  which  require  study  and  lamin- 
ation before  one  is  permitted  to  practice  law, 
or  medicine,  or  engage  in  the  occupation  of  a 
dentist  or  a  pharmacist  If,  then,  the  regu- 
lation of  the  business  of  plumbing,  and  the 
performance  of  the  work  of  a  plumber,  may 
naturally  be  expected  to  promote  the  health 
of  a  community,  or  relieve  of  dangers  to 
health  which  otherwise  might  follow  its  care- 
less exercise,  and  the  legislation  be  appro- 
priate to  accomplish  the  object  sought  It  can- 
not be  said  that  such  regulation  interferes 
with  a  natural  right  or  unreasonably  pre- 
vents its  exercise. 

We  are  aware  that  an  oi^ou  prevails  in 
some  quarters,  and  has  found  expressltm  in 
Judicial  utterances,  that  the  pursuit  of  plumb- 
ing la  a  mere  trade,  which  may  be  easily 
mastered  by  any  one  possessed  of  ordinary 
intelligence;  that  the  plumb«  Is  not  nor-  Is 
he  expected  to  be,  an  expert  In  the  science 
of  sanitation;  and  hence  his  wwk  cannot 
have  such  relation  to  the  public  health  as  to 
Justify  Its  regulation. 

True  It  Is  that  the  business  of  Uie  plumber 
is  not  ranked  with  the  learned  professlcms, 
and  that  much  of  his  work  is  mechanical 
merdy,  calling  for  the  exercise  of  deftness 
of  the  hands  rather  than  the  possession  of 
scientific  knowledge.  Tet  a  certain  degree 
of  training  and  experience  Is  absolutely  nec- 
essary to  render  one  Intdligent  as  to  the 
groundwork  of  his  calling  as  well  as  compe- 
tent and  skillful  In  Its  exercise.  He  Is  requir- 
ed to  put  into  our  dwellings  and  public  build- 
ings tanks,  pipes,  traps,  fittings,  and  fixtures 
for  the  conveyance  of  gas,  water,  and  sew- 
age, which  require,  among  other  essentials, 
the  keeping  out  and  protectl(m  against  gaaes 
which  are  destructive  of  health,  and  not  In- 
frequenUy  of  life  Its^.  That  It  Is  of  the- 
highest  Importance  that  the  drainage  and 
sewerage  of  our  pnbUe  buildings  and  private 
tenements  dwuld  be  ss  skillfully  planned 
and  executed  as  the  modem  standard  of  sci- 
ence admits  would  seem  not  to  be  open  to 
question.  And  snrdy  It  It  reasonable  to  sup- 
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pose  tbat  one  who  has  been  educated  to  nn- 
derBtand  the  scientific  principle  necessarily 
iDTOlTed  in  work  of  this  character,  and  to 
comprehend  the  reasons  and  teachings  of  ex- 
perience upon  which  It  Is  based,  and  the  evil 
results  which  may  follow  neglect  to  observe 
It,  will  be  more  likely  to  provide  the  needful 
safeguards  than  one  who  Is  ignorant  upon 
the  subject  It  Is  conceded  by  those  who 
doubt  the  power  as  well  as  the  propriety  of 
regulation  of  the  work  Itsedf  that  the  I^sla- 
ture  haa  power  to  provide  for  a  careful  san- 
itary Inspection  of  plumbing  work,  and  In 
this  way  secure  a  result  as  to  its  system 
and  sufficiency,  which  will  towards  the 
protection  of  the  health  of  the  goieral  pub- 
lic. But  It  Is  difficult  to  perceive  a  reason  tor 
the  exercise  of  the  power  last  referred  to 
which  does  not  as  well  apply  to  the  other, 
for,  If  It  be  wise  to  devise  means  by  which 
a  good  result  may  be  obtained  by  careful  In- 
spection, it  would  seem  clear  that  methods 
which  are  calculated  to  reduce  the  hazards 
of  careless  Inspection  would  taiA  In  the  same 
direction.  And  defects  revealed  by  Inspec- 
ti<m  would,  it  would  seem,  be  more  likely  to 
be  remedied  If  the  hands  which  should  be 
called  upon  to  do  the  wcnfc  of  COTrectlon 
were  guided  by  minds  trained  In  the  science 
of  the  business  as  wdl  as  skilled  In  the  nure 
manipulation  of  the  tools.  The  qnefltion  re- 
ally is,  does  the  requirement  of  examination 
as  to  the  fitness  reaswably  tend  to  aecom- 
pllsh  the  object,— is  It  appropriate  to  that 
end?  Not,  neceBsarily,  does  It  folly  acoxD- 
plldt  It?  nnr,  does  it  make  furOier  care  In  tiie 
same  direction  unnecessary?  We  think  it 
does  so  tend  and  Is  appropriate  to  the  pur- 
pose, and  tiut,  therefiHre,  the  act  does  not 
unreasonably  Interfere  with  the  right  to  la- 
bor. It  Is  not  hsK  ccHitoided  that  the  same 
high  quaUflcaticms  as  to  scientific  acquire* 
ment  should  be  required  of  the  Journeyman, 
one  whose  principal  work  Is  manual,  as  Is 
required  of  the  master  plumber,  the  one 
who  makes  the  plans  and  speclflcations  fOr 
the  work,  and  passes  Judgment  upon  the 
strength,  durability,  and  qualltr  of  the  ma- 
terial and  the  devices  for  perfect  woilc;  nor 
does  that  seem  to  be  tlie  import  of  the  act 
espedally  when  It  Is  noted  Uiat  the  fee  for 
license  charged  Is  in  the  one  case  one  dfdlar 
and  In  the  other  five.  If  the  examination  be 
Bufflciratly  seardiing  to  show  that  the  Jour* 
neyman  understancte  the  principles  governing 
his  trade,  and  la  sufficiently  aklllfnl  to  be 
able  to  produce  good  results,  that  would 
seem  to  satisfy  the  scope  of  this  act 

This  concluBlcm  finds  support  in  the  case  of 
People  V.  Warden  City  Prison,  144  N.  X.  629, 
39  N.  B.  686,  and  la  distlnctiy  sustained  In 
Singer  v.  State,  72  Md.  464.  19  AtL  1044, 
where  it  is  held  that  an  act  which  j^ovldes 
that  no  person  shall  engage  In  the  business 
of  plumbing,  unless  such  person  shall  have 
received  from  the  state  board  of  commis- 
sioners of  practical  plumbing  a  certificate  as 
to  his  competency  and  qualification,  and 


providing  a  penalty  for  violation,  does  not 
violate.  In  any  sense,  the  constitutional 
rights  of  the  workman,  but  is  but  the  ordi- 
nary exercise  of  the  police  power  of  the 
state.  See,  also.  Soon  Hlng  v.  Crowley,  113 
U.  S.  703,  5  "Sup.  Ct  730;  Mugler  v.  Kansas, 
123  U.  S.  623,  8  Sup.  Ct  273;  PoweU  v.  Penn- 
sylvania, 127  U.  S.  678,  8  Sup.  Ct  992,  1257; 
Hallway  Co.  v.  Beckwlth,  129  U.  S.  26,  9  Sup. 
Ct  207;  and  Dent  v.  West  Virginia,  129  U.  B. 
114,  9  Sup.  Ct.  231. 

2.  But  a  graver  objection  Inheres  In  the 
claim  that  the  act  Imposes  unequal  bur- 
dens upon  those  of  the  same  class.  It  will 
be  recalled  that  the  first  section  requires 
that  all  who  engage  in  the  butiness  of 
plumbing,  whether  master  or  employing 
plumber  or  Journeyman,  shall  flrat  secure  a 
license,  and  that  sectlcm  2  provides  that  In 
case  of  a  firm  or  corporation,  the  examina- 
tion and  licensing  of  any  one  member  of 
such  firm,  or  the  manager  of  the  corporation, 
shall  satisfy  the  requirements  of  the  act; 
that  Is,  a  Journeyman,  tot  •whomene  he 
works,  must  have  a  license,  and  an  employ- 
ing plumber,  if  not  a  member  of  a  firm  or  a 
corporation,  may  not  pursue  the  calling  with- 
out a  lIcMise.  But  a  master  or  employing 
plumber.  If  he  be  a  member  of  a  firm  an- 
other  member  of  which  has  procured  a  li- 
cense, is  exempt  although  he  may  be  one 
who  has,  as  a  Journeyman,  applied  for  a 
llcenae  and  failed  fw  Incompetency.  So,  too, 
In  case  of  a  corporation,  if  the  manager  la 
licensed,  other  members  of  tiie  coiporaticm 
may  wwk  without  a  license,  wltliout  refer- 
ence to  thrir  competency. 

Our  bill  of  rights  prohibits  the  granting  of 
privileges  to  one  which  are  doUed  to  ofhen 
of  the  same  class,  and  the  imposition  of  re- 
strictions or  burdens  upon  certain  dtlxens 
from  which  others  of  the  same  class  are  ex- 
empt and  section  26  of  article  2  of  the  con- 
stitution requires  that  all  laws  ot  a  general 
nature  shall  have  a  uniform  operation 
throughout  the  Btat&  A  statute,  therefore, 
whl(di  imposes  special  restftctlons  or  bur- 
dens on,  or  grants  fecial  privileges,  to  per- 
sons engaged  in  the  same  business,  nndeac 
the  same  circumstances,  cannot  be  sustain- 
ed, because  it  is  In  contravention  of  the 
equal  right  which  all  are  wtitied  to  la  the 
enforcement  of  laws  and  in  the  enjoyment 
of  liberty,  and  In  the  enjoyment  of  an  equal 
rl^t  in  the  acqulidtlon  and  possession  of 
property,  and  so  is  not  of  uniform  operation. 

The  constitutional  objection  to  this  statute 
Is  that  It  operates  unequally,  in  that  It  Im- 
poses the  Irarden  of  an  examination  and 
license  fee  upon  certain  persfms,  and  ex 
empts  others  of  the  same  class,  pursuing  the 
same  business,  In  the  same  way.  It  is  con- 
tended that  the  act  permits  firms  and  cor- 
poratims  to  employ  such  Journeymen  as 
they  m^  choose,  whether  they  be  licensed 
or  not  but  we  are  not  Impressed  that  it  will 
bear  this  construction.  It  Is  further  sug- 
gested that  the  act  does  not  prohiUt  the  do- 
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ing  ot  plumUng  work  wliidly  by  apprenticea. 
If  It  iB  open  to  tblft  ccnutractlon,  an  addl- 
tkmal  reason  to  thus  offered  tor  bidding  It 
Invalid,  hot  tba  tsplrit  of  the  act  wonld  no^ 
wo  think,  permit  this. 

Otdectlon  to  made  to  the  eompositton  ot 
the  examining  board,  on  the  gronnd  that  one 
wbo  baa  been  ai^lnted  a  member  of  the 
board,  although  possibly  laexperlenoed  and 
Incompetent  may,  wlthont  amy  teat  what- 
ever, contlnne  his  occupation.  We  deem  It 
enongh  to  say,  as  to  this,  that  the  act  does 
not  so  provide.  It  would  be  possible,  of 
Gonrse,  tbat  one  appointed  on  the  board 
might  meet  with  greater  tevor  from  bto  f^- 
lows  In  bto  examination  than  another,  but 
this  possibility  mnld  not  raider  the  act  It- 
self Invalid.  It  also  might  seem,  at  first 
blush,  titiat  the  appointment  of  a  board  to 
examine  others  as  to  fitness  and  quallfica* 
turns,  the  members  of  which  may  not  have 
themselves  been  examined  as  to  their  qnall- 
ficatlona,  la  a  trifle  Incongniovs.  It  to  pos- 
sible tittat  the  law  In  tbto  respect  mlgbt  be 
invroved.  Yet  there  must  be  a  start  some* 
wbere  along  the  line,  and  tbe  ol^ection  goes 
to  the  efficiency  of  the  service  rather  than 
to  the  power  of  tbe  legislature  to  authorise 
tbe  method.  Believing  tbat  tbe  act  does 
dtocrtmlnate  unjustly  between  persons  in  tbe 
same  calling,  we  agree  wltb  tbe  conclusion 
of  tbe  learned  Judge  of  the  court  of  common 
ideas,  and,  for  the  reasons  stated,  the  excep- 
tions are  overruled. 

an.  Ind.  H) 

STATU  ex  rel.  MOORE  v.  BUBGEnTT,  Oounty 
Auditor,  et  aLi 
(Supreme  Court  of  Indiana.   July  %  1898.) 

APPutr—ErrsOT— Record— Bbtibw— Railroads 
— CousTT  Aid— HAin>AHii8. 

1.  An  appeal  to  the  circuit  court  from  a 
Judgment  of  count;  commiflsioaers  canceling  aid 
Toted  to  a  railroad  company,  as  provided  by 
Boma'  Rev.  St  ISM,  I  5369  (Horner's  Rev.  St. 
1887,  fi  4068),  vacates  snch  decision. 

2.  In  a  mandamus  case,  wherein  the  apidica- 
tion  to  based  on  a  Judgment  of  a  circuit  court, 
the  supreme  court  will  not  consider  any  more  of 
the  record  of  the  jndgmcnt  than  appears  in  tbe 
application  and  alternative  writ,  even  thongh 
toe  Judgment  has  been  reviewed  by  the  supreme 
court  In  a  former  amwsl. 

8.  In  an  application  for  mandtmos  to  eomp^ 
the  auditor  and  treasurer  of  t  county  to  per- 
form certain  dndes  in  the  collection  of  a  rail- 
road aid  tax  which  has  Iwen  suspended,  based 
en  a  final  Judgment  of  a  circuit  court  determin- 
ing the  liability  of  the  county  to  the  tax,  a  de- 
murrer would  lie  where  it  was  alleged  that  the 
court  rendered  judgment  only  that  the  board  of 
connty  commissioners  should  enter  on  its  rec- 
ords an  order  requiring  tbat  said  tax  be  imme- 
diately collected,  and  it  was  not  alleged  that  the 
board  ever  entered  sudi  order. 

Appeal  from  circuit  court,  Hamilton  coun- 
ty; B.  R.  Stephenson,  Judge. 

Action  by  the  state,  on  the  ration  of  Wil- 
liam R.  Moore,  against  Emanud  Burgett, 

1  Republished  because  ot  corrections  made  in 
opinion  (49  N.  E.  884)  as  originally  handed 
down. 


county  auditor,  and  another,  to  compd  de- 
fOndants  to  perform  certain  all^;ed  duties. 
Demurrers  being  sustained  to  the  alternative 
writs  issued,  relator  appeals.  Affirmed. 

A  W.  Hatch,  F.  Winter,  and  W.  B.  Moore, 
for  appelant  Martin  A  Morrison,  Gavin, 
Cioffln  &  Davis,  and  J.  a  Suit,  for  appellees. 

MONKS,  Jt  On  January  9,  1897,  the  re- 
lator commraoed  this  action  to  compel  ajH 
pellees.  tbe  auditor  and  treasnrtf  of  Clinton 
county,  to  perform  certain  alleged  duUes  in 
the  ooUectlut  of  a  railroad  tax  voted  by  Cen- 
ter townshln  In  said  connty.  In  aid  of  the 
Frankfort  ft  State  Line  BaJ^oad  Company. 
Alternative  writs  were  Issued,,  to  which  m>- 
pellees  filed  separate  demurrers,  which  were 
sustained  by  tbe  court,  and  Judgment  ren- 
dered thereon  In  favor  of  appellees.  The  on- 
ly errors  assigned  call  In  question  the  ac- 
tion of  the  court  In  sustaining  said  demurs 
rers.  It  to  alleged  In  substance,  In  the  ap- 
plication and  alternative  writs,  that  <m  Marcb 
5,  1878,  a  petition  signed  by  a  proper  num- 
ber of  resident  freeholders  and  taxpayers  of 
C»iter  township,  Clinton  county,  Ind.,  was 
filed  before  the  board  of  commissioners  of 
said  county,  asking  that  920,000  be  voted  In 
aid  of  the  Frankfort  ft  State  Line  Railroad 
Company.  Subsequfflitly  such  proceedings 
were  had  that  an  election  was  held,  and  snch 
aid  was  duly  voted;  and  said  board  of  com- 
missioners, at  their  ensuing  regular  June  ses- 
■  Blon,  entered  an  order  making  a  levy  of  a 
spedal  tax  for  said  purpose,  and  directing  the 
ctfilectlon  of  tbe  same.  Theretqran  the  au- 
ditor. In  pursuance  of  such  order,  placed  the 
tax  so  levied  upon  the  duplicate  for  the  year 
1878,  and  delivered  the  same  to  the  treasurer 
for  collection.  After  said  tax  had  been  so 
placed  upon  the  duplicate,  the  collectkm  of 
the  same  was  suspended  by  the  auditor  and 
treasurer  until  the  road  had  been  permanent- 
ly located  in  said  township,  and  work  done 
thereon  in  said  township,  and  paid  for  by 
tbe  company  equal  in  amount  to  said  dona- 
tion. Afterwards,  on  April  29,  1886,  a  peti- 
tion Mgned  by  David  P.  Earner  et  aL.  twen- 
ty-five taapayers  of  said  township,  was  filed 
with  the  board  of  commlssIonerB  of  said  coun- 
ty, under  the  provisions  of  section  B368, 
Bums'  Bev.  St  1894  (section  4069,  Homer's 
Rev.  St  1897),  asUng  that  the  aid  voted  be 
canceled  for  the  reason  tbat  said  railroad 
compaiqr  had  not  within  five  years  Qcpended 
in  the  constractton  of  said  road,  In  said  town- 
ship, an  amount  of  money  equal  to  the  aid 
so  voted.  Due  notice  of  said  iietitlon  was 
given  In  all  respects  as  required  by  section 
6869  (4009),  snpra.  Afterwards,  on  June  16, 
1886,  Samn^  O.  Bayless,  a  retident  texpayer 
of  said  township,  appeared  and  filed  an  an- 
swer and  cross  complaint,  alleging  that  the 
railroad  company,  wltiiin  the  time  required, 
had  done  an  amount  of  work  In  the  ctmstrac- 
tlon  of  said  railroad  In  said  tovrnsblp  equal 
to  the  amount  of  said  appropriation,  and  had 
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fully  completed  Its  entire  line  in  said  town- 
ship and  county,  and  asked  that  said  board 
order  that  said  tax  be  collected  the  same  as 
If  the  collection  thereof  had  never  been  sus- 
pended. Said  railroad  company  also  filed  an 
answer  to  said  petition  of  Bamer  et  al. 
Bamer  and  others  filed  an  answer  to  the  ap- 
plication of  Baylesa.  On  the  Issues  so  form- 
ed a  trial  was  had,  and  the  board  of  com- 
missioners found  for  the  petitioners,  Barner 
et  al.,  and  against  Baylesa,  on  his  applica- 
tion, and  entered  a  final  Judgment  canceling 
the  tax  mentioned  In  the  petition  of  Bamer 
et  al.  From  this  Judgment,  Bayless  and  the 
railroad  company  appealed  to  the  OUnton  clr- 
cult  court  After  the  appeal,  the  Western 
Oonstrnctlon  Company  was,  on  application, 
made  a  party,  and  allowed  to  file  an  interven- 
ing petition.  On  account  of  changes  of  ven- 
ue, the  cause  was  finally  tried  In  the  White 
circuit  court;  and  said  court,  at  the  request 
of  the  parties,  made  a  special  finding  of  the 
facts,  and  stated  its  conclusions  of  law  there- 
on. The  finding  was  against  the  petitioners, 
Bamer  et  al.,  and  In  favor  of  Bayless,  on  his 
application  or  complaint  The  court  found 
that  the  railroad  company,  within  the  time 
required  by  law,  had  expended  in  the  con- 
struction of  the  railroad  in  said  township 
more  than  the  amount  of  the  aid  voted.  The 
White  circuit  court  rendered  Judgment  on 
said  finding  and  conclusions  of  law:  "That 
the  petitioners,  Bamer  et  al.,  are  entitled  to 
no  relief;  that  the  Frankfort  &  State  Line 
Railroad  Company,  by  expending  in  the  con- 
struction of  Its  line  of  railroad  through  Cen- 
ter township  a  smn  In  excess  of  9!iO,OuO,  has, 
accordhig  to  law,  earned  said  sum  of  $20,000, 
local  aid  voted  by  the  taxpayers  of  said 
township  in  aid  of  said  railroad  company; 
that  the  Western  Gonstmctlon  Company,  in- 
tervening petitioner,  acquteed.  by  asslgn- 
meat,  all  rights  and  interest  of  said  railroad 
company  In  and  to  said  aid  and  money  voted 
by  said  township;  and  that  the  board  of 
cominl88lon«:s  of  said  county  of  Clinton,  In 
the  state  of  Indiana,  shall  enter  npon  its  rec- 
ords an  (Oder  requiring  that  raid  tax  be  im- 
mediately collected  by  the  treasurer  of  raid 
county,  as  thongh  the  same  had  never  been 
suspended."  This  Judgment  was  rendered 
October  3,  1890:  Afterwards  said  cause  was 
appealed  by  said  Bamer  et  aL  to  this  court, 
where  the  same  was  in  aU  things  affirmed, 
June  16.  189S.  84  N.  E.  502.  A  certified  copy 
of  raid  final  Judgment  of  the  Wlilte  drcnlt 
conrt  was  duly  filed  with  the  board  of  com- 
missioners of  Clinton  county,  and  in  the  au- 
ditor's office  of  said  county.  After  the  rame 
was  80  filed,  William  B.  Moore,  the  relator 
lu  this  action,  and  the  Western  Construction 
Company,  demanded  of  Emanuel  Burgett,  au- 
ditor of  said  county,  that  be  deliver  the  tax 
duplicate  containing  said  railroad  tax  to  the 
treasurer  of  Clinton  county  for  collection,  and 
he  refused  to  do  ao;  and  they  each  also  de- 
manded of  the  treasurer  of  said  connty  that 
he  proceed  to  collect  the  same,  which  he  re- 


fused to  do.  Said  tax  remains  wholly  un- 
collected. 

The  board  of  commissioners  of  Clinton 
county  had  Jurisdiction  of  the  question  pre- 
sented by  the  petition  of  Barner  et  aL  to  can- 
cel the  aid  voted,  as  well  as  the  application 
of  Bayless  for  an  order  to  collect  said  tax. 
These  applications  were  both  authorized  by 
statute,  and  any  final  order  or  Judgment  ren- 
dered thereon  by  said  board  was  final  and 
conclusive,  unless  appealed  from  as  provided 
by  law.  Bums'  Rev.  St  1894,  i§  5369,  5304 
(Homer's  Rev.  St  1897,  §8  4069,  4094).  If 
the  board  bad  found  In  favor  of  Bayless  on 
his  petition,  and  ordered  that  raid  tax  be  col- 
lected at  once  as  though  the  same  had  never 
been  suspended,  each  of  appellees  could  have 
been  compelled,  by  mandamus,  to  take  the 
steps  necessary  to  the  collection  of  said  tax. 
The  board  of  commissioners,  however,  found 
for  Bamer  et  al.  on  their  petition,  and  against 
Bayless,  and  rendered  Judgment  annulling 
and  canceling  the  aid  voted.  The  appeal 
from  said  Judgment  gare  tiie  court  to  which 
the  appeal  was  taken  the  rame  power  ovar 
the  subject-matter  and  parties  that  was  pos- 
sessed by  the  board  of  oommlraloners  of  Clin- 
ton county.  An  appeal  from  a  decision  of  a 
board  of  commissioners  vacaras  such  decision, 
and  renders  it  of  no  effect;  but,  If  such  appeal 
is  dismissed  for  any  cause,  the  decision  of 
the  board  again  becomes  effective,  the  same 
as  If  no  appeal  bad  been  taken.  The  appeal 
from  the  decision  of  the  board  of  oonunisslon- 
ers  In  the  case  of  Bamer  et  aL  against  Bay- 
iera  et  aL,  therefore^  vacated  said  decision  of 
the  board,  and  rendered  the  aame  of  no  force 
Or  effect 

Under  the  provlaiona  of  section  7865,  Bums* 
Rev.  St  1894  (section  B778;  Homer's  Rev.  St 
1897),  the  White  drcnit  court  was  authorized 
to  make  a  final  detormlnation  of  the  proceed- 
ings appealed  from,  and  cause  the  same  to  be 
executed;  or  it  had  the  power  to  send  the 
same  down  to  the  board  with  orders  how  to 
proceed,  and  require  such  board  to  comply 
with  the  final  determination  made  by  the 
court  in  the  premises.  HhB  White  circuit 
court  found  that' the  railroad  company  had» 
within  the  proper  time,  expended,  in  the  con- 
stmction  of  its  road  In  uld  township,  more 
than  the  amount  of  the  aid  voted,  and  had 
fully  compiled  with  aU  the  requlremebts  of 
the  statute;  and  said  court  was  fuUy  au- 
thorized to  render  final  Jndgment  ordering 
"that  raid  tax  be  collected  at  once,  the  same 
as  though  the  same  had  nOTer  been  suspend- 
ed." It  is  not  alleged,  however,  in  the  ap- 
plication or  alternative  writs,  tiuit  the  White 
circuit  conrt  rendered  such  Judgment;  but 
on  the  contrary,  It  la  alleged  that  raid  court 
rendered  Judgment  that  "the  board  of  com- 
missioners of  said  connty  of  Clinton,  In  the 
state  of  Indiana,  shall  enter  upon  its  record 
an  order  requiring  that  said  tax  be  Immedi- 
ately collected  by  the  treasurer  of  said  county 
as  thongh  the  same  had  never  been  suspend- 
ed." It,  In  effect,  as  it  was  fully  empower- 
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«d  to  do,  sent  the  some  down  to  the  board  of 
commlsBloners  of  siUd  county,  with  ordm 
that  Buch  board  enter  such  final  order  and 
Judgment  This  order  waa  binding  on  the 
board  of  commissioners  of  Clinton  county,  as 
a.  Judicial  body;  and  they  were  required  to 
make  and  enter  such  order  and  Judgment  as 
directed,  the  same  as  a  circuit  court  is  te- 
4nired  to  perform  and  execute  the  orders  and 
mandates  of  this  court  made  in  a  case  ap- 
pealed from  such  court  It  is  not  neceasaiy, 
In  order  to  bind  an  Inferior  court  in  a  case 
■appealed  taan  It,  that  the  member  ttr  mem- 
bers thereof  shouU  be  made  parties  to  the 
case  on  appeal.  Until  said  order  of  tbe  White 
circuit  court  1b  entered  by  the  board  of  com- 
missioners of  Clinton  coun^  on  its  records, 
appellant  cannot  claim  or  aasert  any  rights 
thereunder  against  appellees.  It  is  not  aver- 
red that  the  board  of  cwnmlsdoners  of  Clin-, 
ton  county  erer  entered  said  order  on  its  rec- 
ords. Such  allegation  was  necessary  to  ren- 
der the  application  and  altentatire  writs  snffl- 
dent  to  withstand  the  demurrer. 

Counsel  for  appellant  cite  c»taln  pages  of 
the  tianacrlpt  in  the  case  of  Bamer  V.  Bb^- 
less.  1S4  Ind.  600,  33  N.  B.  907,  and  84  N.  B. 
602,  where  the  Judgment  rendered  by  tbe 
White  circuit  court  Is  set  out;  but  we  cannot 
refer  to  tlie  transcript  of  that  case  for  any 
«uch  purpose  If  tiie  White  circuit  court  in 
that  case  ordered  that  said  railroad  tax  be 
immediately  collected*  as  though  the  collec* 
tlon  of  the  same  had  never  been  suspended, 
sw^  tact  should  have  "bem  alleged  In  tbe  ap- 
plication and  altematlTe  wilts.  We  can  only 
luiow  wbat  was  adjudged  by  tbe  Wliite  cir- 
cuit court  in  the  case  of  Bapner  et  aL  against 
Bayless  et  aL  from  the  allegations  of  the  ap- 
plication and  altematlTc  writs  in  this  case. 

It  Is  claimed  by  appellea  that  this  court  lu 
the  opinion  affirming  the  Judgment  of  the 
White  circuit  court  in  Bamer  et  aL  against 
Bayless  et  aL,  supra,  held  tliat  part  of  said 
Judgment  upon  which  appellant  bases  its 
cause  of  action  void,  and  that,  therefore,  only 
tbat  part  of  said  Judgment  not  held  rold  was 
affirmed  by  this  court  and  that  as  the  part 
of  said  Judgment  upon  whl<±  appellant  re- 
lies is  Toid,  no  right  can  be  asserted  there- 
under. The  allegation  in  Hie  0(nn^alnt  and 
altemattre  writs  in  regard  to  the  action  of 
this  court  in  said  case  of  Bamer  t.  Bay- 
less, supra.  Is  that  the  "proceedings  and 
Judpnent  of  the  White  circuit  court  were 
In  all  things  affirmed."  We  are  not  at  liber- 
ty to  disregard  the  allegations  of  the  com- 
plaint and  altematlTe  writs,  which  were  ad- 
mitted by  the  demurrer  to  be  true,  and  look 
to  the  opinion  of  this  court  in  said  cause  In 
determining  tbe  question  of  the  sufficiency  of 
the  complaint  and  altemaHve  writs.  As  we 
bare  already  said,  we  can  only  know  what 
was  adjudged  by  the  White  circuit  court  In 
said  cause,  and  by  this  court  on  appeal,  from 
fbe  allegations  in  the  oHnpUUnt  and  alterna- 
tive writs;  and  if  the  Judgment  alleged  to 
tiave  been  rendered,  or  any  part  thereof,  wu 


in  any  way  changed,  modified,  or  set  aside, 
or  held  null  and  void,  by  this  court  on  appeal, 
we  could  not  take  Judicial  notice  thereof,  aa 
against  the  allegation  that  the  "proceedings 
and  Judgment  were  tn  all  things  affirmed." 
The  effect  of  what  waa  said  by  this  court  if 
any,  on  the  Judgment  of  the  White  circuit 
court  1>  not  before  us,  and  we  decide  noth- 
ing upon  tiiat  question.  It  Is  proper  to  say 
that  what  is  said  in  this  opinlxm  has  reference 
alone  to  the  facts  set  forth  in  the  application 
and  alternative  writs,  and  admitted  by  the 
demurrers.  The  court  below  did  not  err, 
tbnefore,  in  sustaining  appellee's  demurrers 
to  the  application  and  alternative  writs. 
Judgmmt  aflirmed. 


(M  Ind.  App.  66») 
INPUMA«  D.  &  W.  B.  00.  v.  ZHXT. 
(Appellate  Court  of  Indiana.   July  1, 189&) 

CaRBIBBS— LlABILITT  VOX  LOSB  OP  BASeUB— 

NsaLIOBNCS. 

1.  Where  a  passenger,  knowing  when  her  bag- 
gage would  anire,  did  not  call  for  it  uatil  sev- 
en days  after  its  aninl,  the  railroad  company 
was  liable  for  it  as  warawusMoan,  and  not  aa 
carrier,  though  the  passenger  waa  not  notified 
of  its  arrival. 

2.  A  passenger  knowin^y  left  her  trunk  at 
the  carrier's  depot,  and  on  ^e  sixth  night  after 
its  arrival  the  depot  was  ent»ed  and  the  con- 
tents of  the  tmnk  stolen.  Tbe  depot  was  lock- 
ed during  tbe  night,  and  the  windows  fastened 
and  wooden  bars  nailed  across  them.  Baggage 
was  never  delivered  at  tbe  station  at  night,  and 
there  was  hence  no  nigbt  watchman.  Hdd, 
that  the  carrier,  having  used  ordinary  care,'was 
not  liable  for  the  loss. 

Appeal  from  circuit  court  Hendricks  coun- 
ty; J.  V.  Hadley,  Judge. 

Action  by  Eliza  ZlUy  against  the  Indiana, 
Decatur  &  Western  Railroad  Company. 
There  was  Judgment  for  plaintiff,  a  motion 
for  new  trial  was  denied,  and  defendant  ap- 
peals. Beversed. 

Augustus  L.  aiascm  and  Will  H.  Latta,  for 
apjwUant  Miles  &  Miles,  for  appellee. 

HENI^BY,  O.  J.  The  complaint  in  this 
cause  waa  in  two  paragraphs.  The  first  par- 
agraph chained  appellant  with  liability  f<n- 
the  loss  of  the  contents  of  a  trunk  deUvered 
to  appellant  and  beld  by  it  as  a  common  car- 
rter.  The  second  paragraph  of  complaint 
proceeda  upon  the  theory  that  the  appellant 
was  liable  to  appellee  for  the  loss  of  tiie  con- 
tmta  of  the  trunk,  cliai^ng  appellant  as  a 
warehouseman.  The  cause  was  tried  upon 
tlie  issues  formed  by  the  denial  of  the  mate- 
rlfU  allegations  of  the  complaint.  The  lower 
court  found  in  favor  of  appellee,  and  ovw- 
mled  appellahf s  nmtltm  for  a  new  trloL 
This  action  of  the  lower  court  is  here  a»- 
signed  as  error  by  appellant  Among  the 
reasons  assigned  in  the  motion  for  a  new 
trial  and  urged  by  couiud  for  appellant  in 
this  cause  are  these:  That  tbe  Judgment  of 
the  court  in  this  cause  is  not  sustained  by 
the  evidence;  and  tliat  the  Judgment  of  the 
court  Is  contrary  to  law. 
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Tbe  evidence  Is  before  ns,  embodied  In  a 
proper  bUI  of  exceptions,  and  presents  the 
following  undlq>iited  facts:  That  the  appel- 
lant Is  a  corporation;  and  owns  and  operates 
a  line  of  railroad  IS2  mUeB  In  length,  be- 
tween tbe  cities  of  Decatur,  111.,  and  In- 
dianapolis, Ind.,  and  that  Its  said  road  passes 
through  the  town  of  North  Salem,  Ind^ 
where  It  has  a  station  consisting  of  a  one- 
Btor7  frame  bnlldlng  and  a  platfwm;  that 
this  bnlldlng  contains  three  rooms,— the 
agrat^s  room.  In  the  center,  tibe  waiting  room, 
to  the  right  of  the  agent's  room,  and  the  b^- 
gage  room,  to  the  left  of  the  agent's  room; 
that  the  outside  doors  leadhig  Into  the  bag- 
gage  room  are  lai^  doors,  of  double  thick- 
ness of  wood,  and  fastened  with  heavy 
cbalna  on  the  Inside;  that  tiie  outside  doors 
of  the  waiting  room  are  heavy  pine  doors, 
locking  with  a  key;  that  the  doors,  two  In 
number,  leading  from  the  agentfs  room  Into 
the  baggage  room,  and  one  leading  from  the 
agent's  room  to  the  waiting  room,  are  or^ 
dlnary  doors,  with  ordinary  fastraings,  and 
are  Inside  doors,  and  were  not  locked  on  the 
night  of  Sunday,  the  20th  day  of  October, 
189S;  that  tiiere  are  no  outside  windows  to 
the  baggage  room,  and  that  the  windovrs  to 
the  waiting  room  are  about  three  and  one 
half  feet  across,  three  feet  above  the  ground, 
and  consist  of  one  upper  and  one  lower  sash, 
made  from  pine  wood,  and  painted  and  sand- 
ed; that  these  windows  were  all  fastoied 
by.  Iron  fastenings  at  the  place  where  the 
lower  and  upper  sash  met;  that  these  fasten- 
ings were  each  attached  to  the  window  sash 
by  two  screws,  about  one  Inch  long;  that 
across  each  of  the  outside  windows.  In  addi- 
tion to  the  fBstenings  above  referred  to,  and 
upon  Oie  outside,  vrere  six  wooden  slats, 
about  two  Inches  wide,  one  Inch  thick,  and 
four  feet  long;  that  these  were  also  painted 
and  sanded,  and  were  fastened  by  two  nails 
and  <me  screw.  In  each  end  of  eaCh  Slat,  and 
were  placed  about  eight  Inches  apart;  that  ap- 
pellant's agent  Is  prnent  at  this  statlim  be* 
tween  the  hours  at  7  and  11:30  a.  ul,  and  be> 
tween  the  hours  of  1:30  and  5:30  p..m.,  and  OiSD 
and  8:30  p.  m.;  that  the  town  of  North  Salem, 
where  said  above^escrlbed  station  wss  situate, 
hasapopulatlon  of  aboutSOO  souls;  that  there 
is  no  other  railroad  leading  to  said  town  except 
the  road  owned  and  operated  by  appellant, 
and  tiiat  said  station  is  situate  In  the  south- 
west part  of  said  tovni  of  North  Salem,  there 
lelng  no  residences  nearer  Cbereto  than 
about  20  rods;  that  on  the  Uth  di^  of  Octo- 
ber, 1895,  the  appellee  vrtio'  is  a  resident  of 
the  state  of  Kansas,  left  her  home  at  Eu- 
reka, m  said  state,  to  go  to  the  tovni  of  Nwth 
Salem,  Ind^  and  at  tbo  same  time  she  check- 
ed her  trunk,  containing  articles  that  were 
nftrawards  lost  to  her;  that  she  first  pur- 
chased a  ticket  for  Kansas  City,  Mo.,  and 
had  her  trunk  checked  to  said  last-named 
station;  that  her  trunk  was  locked  and  cord- 
ed when  delivered  to  the  ^ent  at  Bureka, 
Kan.;  that  she  arrived  In  Kansas  City  on 


the  morning  of  October  12tli,  and  rechecked 
her  trunk  at  that  point  to  Nwth  Salem,  Ind.. 
and  that  at  that  time  her  trunk  was  corded 
and  locked;  that  she  purchased  a  tk&et,  by 
way  of  the  Wabash  Railway,  to  Decatur, 
m.,  and  thence,  by  way  of  appellants  road, 
to  North  Salem;  that  appellee  arrived  at 
North  Salem  about  8  O'clock  a.  m.,''M(mday, 
October  14,  1805;  that,  while  upon  appel- 
lant's train,  appellee  Inanired  of  due  of  the 
brakemen  thereon,  and  also  of  the  conductor 
of  the  train  iqwu  which  she  was  ildlng,  as 
to  whether  or  not  her  trunk  vras  upon  the 
train,  and  would  be  dtilvered  to  her  upon  her 
arrival  at  North  Salem;  that  she  was  In- 
formed, both  by  the  conductor  and  brake- 
man  to  whom  she  addressed  her  Inquiries, 
that  the  train  upon  which  she  was  riding  did 
not  carry  her  baggage  because  of  its  arrival 
at  her  destination  in  the  nighttime,  but 
that  her  trunk  would  follow  tm  the  day  train, 
which  arrived  In  the  afternoon  of.  the  same 
day  of  her  arrival,  and.  In  accordance  with 
the  Information  thus  given  her,  her  trunk 
arrived  on  the  same  di^,  having  been  car- 
ried by  the  day  train,  and  was  deUvwed  to 
the  agent  at  North  Salem  on  the  afternoon 
of  Mfmday,  October  14tlr,  and  j^aced  In  ap- 
pellant's b^£^  room,  where  the  ume  re- 
mained until  the  21st  day  of  October,  180!S. 
being  Mmiday  of  the  week  following  Its  ar- 
rival; that  upon  appellee's  arrival  at  North 
Salem  she  was  conveyed  by  her  brother  to 
the  h(mie  of  her  father  and  mother,  about 
six  miles  In  the  conntry;  that  at  that  time 
her  mother  was  very  sick,  and  the  brother 
of  appellee  made  dally  trips  to  the  house 
wh«e  aitpeUee  was  visiting  from  the  town 
of  North  Salem;  that  the  agent  of  ^ipellant 
was  present  at  said  station  dally  during  the 
regular  hours  hefore  mentioned,  and  was 
ready  at  all  times  to  deliver  said  baggage, 
upon  proper  demand  and  presentation  of  the 
check  for  the  ssme,  but  that  during  all  of 
said  time  no  denujid  was  made  for  said 
trunk,  and  the  same  remaUied  in  said  bag- 
gage room,  as  aforesaid,  up  to  and  until  the 
time  beftne  mentioned;  thai  on  13m  night  of 
Sunday,  October  20th,  some  unknown  per- 
son.  by  means  ot  a  chleel  16  Inches  long  and 
2  Inches  wide,  removed  one  of  the  slats  from 
one  of  the  outside  vrindows  In  said  statlmt 
and,  by  j^aclng  said  chisel  under  the  lower 
sash  of  the  window,  broke  the  fastenings, 
snd  effected  an  entrance  Into  said  station, 
and,  on  the  morning  of  October  2l8t,  a  broth- 
er of  appose  called  for  said  trunk,  and  pre- 
sented a  check  therefor  to  the  agent  of  ap- 
peUant,  and  the  same  was  delivered  to  him, 
but  said  trunk  had  upon  the  night  of  Sun- 
day, October  21st,  by  some  unknown  person, 
been  broken  open,  the  e<a69  cut,  and  hinges 
broken,  and  arttdes  of  value  taken  from  said 
trunk;  that  no  notice  was  given  to  the  ap- 
pellee of  the  arrival  of  her  said  trunk;  that 
the  trunk  did  not  have  upon  It  app^lant's 
name  and  residence,  but  had  the  name  borne 
by  her  prior  to  her  marriage,  and  that  ap- 
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pellant^s  agent  did  not  know  appellee  either 
by  her  present  name  or  by  the  name  written 
upon  her  tmnk;  that  he  Inquired  of  persons 
living  in  the  town  of  North  Salem  as  to  the 
whereabouts  or  residence  of  the  party  whose 
name  appeared  upon  the  trunk,  but  received 
no  Information  thereabout.  It  Is  also  shown 
by  the  evidence  that  the  doors  leading  from 
the  room  occupied  by  appellantfs  agent  were 
not  locked.  These  were  Inside  doors.  There 
was  a  sawmill  and  several  large  piles  of 
lumber  near  the  station.  The  station  was 
located  about  one-half  mile  from  the  busi- 
ness portion  of  the  town,  and  the  dwellings 
extended  down  to  near  the  station.  It  was 
also  shown  by  the  evidence  that  this  station 
and  baggage  room  in  which  appellee's  trunk 
was  stored  was  such  a  station  and  baggage 
room  as  Is  ordinarily  used  by  railroad  com- 
panies In  towns  of  800  to  1,000  people,  for 
the  transaction  of  their  business,  and  the  re- 
ception and  retention  of  baggage  until  called 
for. 

It  win  thus  be  seen  that  appellee's  baggage 
remained  in  the  baggage  room,  undisturbed 
and  uncalled  for,  during  a  period  of  seven 
days,  before  the  station  was  broken  into 
and  the  articles  taken  from  the  trunk.  Un- 
der the  authorities,  appellant's  liability  as  a 
carrier  had  ceased  long  before  the  loss  here* 
In  complained  of.  Where  a  passenger  has 
notice  of  the  rules  and  regulations  of  the 
company,  and  the  rules  and  regulations  are 
reasonable,  regarding  the  maner  of  trans- 
porting and  delivering  baggage,  the  passen< 
ger  is  bound  thereby,  although  not  directly 
assenting  thereto.  Oleason  v.  Transporta- 
tion Co.,  32  Wis.  85.  It  was  held  In  the  case 
of  Railway  Co.  v,  Addizoat,  17  Dl.  App.  632, 
tliat  a  railroad  company  is  the  Insurer  of 
the  baggage  of  a  passenger  aa  long  as  the 
relation  of  a  common  carrier  exists,  and 
that  such  relation  exists  as  to  such  baggage 
ontll  Its  arrival  and  discbarge  at  the  place 
of  destination,  and  until  the  owner  has  rea- 
sonable time  and  opportunity  to  claim  It 
and  remove  It  If  such  baggage  Is  not  called 
for  within  a  reasonable  time,  the  company 
should  store  It  In  Its  warehouse,  and  from 
that  time  its  liabili^  aa  a  carrier  ceases, 
and  the  liability  of  a  warehouseman  Is  as- 
sumed. It  was  also  held  In  the  same  case, 
and  we  think  correctly  held,  that  a  passen- 
ger cannot  prolong  the  strict  and  rigid  lia- 
bility of  a  railroad  company  as  a  common 
carrier  longer  than  Is  reasonably  necessary 
under  the  circumstances  of  the  particular 
case,  or  for  any  purpose  of  his  own  con- 
venience; and  that  if  a  passenger  is  Inform- 
ed that  his  baggage  has  not  arrived  on  the 
train  he  came  on,  and  no  directions  are  giv- 
en concerning  it,  and  no  Information  to  Iden- 
tify himself,  so  that  notice  of  Its  arrival  can 
be  given  blm,  It  Is  his  duty  to  make  Inquiry 
for  his  ba^age  wltiiln  a  reasonaUe  time 
after  the  arrival  of  the  next  train.  In  the 
case  at  bar  the  appellee  was  Informed  of  the 
particular  time  when  her  trunk  would  ar- 


rive, and  no  notice  of  Its  arrival  was  neces- 
sary to  relieve  appellant  of  Its  liability  as 
common  carrier.  Bansemer  v.  Railway  Co., 
26  Ind.  434.  It  is  the  undisputed  law  that, 
where  baggage  Is  not  called  for  within  a  rea- 
sonable time,  it  is  the  duty  of  the  carrier  to 
properly  store  It,  and,  when  this  is  done. 
Its  liability  aa  a  carrier  ceases,  and  that  of 
warehouseman  attaches.  Mote  v.  Railway 
Co.,  27  Iowa,  22;  Bartholomew  v.  Railway 
Co.,  B3  HI.  227:  Wald  V,  Railway  Co.,  02 
Ky.  645,  18  S.  W.  850;  Burnell  v.  Railway 
Co.,  46  N.  T.  184;  Railway  Co.  v.  Smith,  81 
Tex.  479,  17  S.  W.  133;  Railway  Co.  v.  Mc- 
Cool,  26  Ind.  140;  Bansemer  v.  Railway  Co., 
supra.  It  was  the  duty  of  appellant,  under 
the  facts  In  this  case,  when  appellee's  trunk 
arrived,  to  place  It  In  the  baggage  room,  ap- 
pellee not  being  present  to  receive  It,  and 
the  liability  of  appellant  then  ceased  to  bo 
that  of  common  carrier,  and  became  that  of 
warehouseman.  It  was  not  necessary  that 
such  baggage  room  be  fire-proof  or  burglar 
proof,  but  It  was  only  necessary  that  It  be 
such  a  place  as  persons  of  ordinary  pru- 
dence, under  like  circumstances,  would  use 
for  the  storage  of  such  goods.  Railway  Co. 
V.  Fsirclough,  62  HI.  lOO;  Ordinary  care  Is 
all  that  the  law  requires.  Railway  Oo.  v. 
McCool,  supra. 

It  would  not  be  required  of  appellant  that 
it  keep  a  night  watch  about  Its  baggage 
room,  or  to  have  some  one  sleep  therein, 
when,  as  It  Is  shown  In  this  case,  no  bag- 
gage was  delivered  at  this  station  from  the 
night  trains.  In  such  cases  there  could  be 
no  need  of  any  such  precautions.  See  Pike 
V.  Railway  Co.,  40  Wis.  683.  The  evidence 
In  this  case  concluslvdy  shows  that  appel- 
lee failed  to  call  for  her  baggage  within  a 
reasonable  time  after  the  time  when  she 
was  informed  that  It  would  arrive;  that  ap- 
pellant, at  the  time  of  the  taking  of  appel- 
lee's goods,  by  some  person  unknown  to  ei- 
ther party  to  this  action,  occupied  towards 
appellee  the  relation  of  a  warehouseman, 
and  not  of  a  common  carrier;  and  that  appel- 
lant used  ordinary  core  In  providing  a  rea- 
sonably safe  place  to  store  said  trunk,  nnder 
the  facts  as  presented  by  this  case.  Appel- 
lee's goods  were  not  tost  by  any  negligent 
act  of  appellant,  nor  by  the  omission  to  per- 
form any  duty  which  It  owed  to  appellee. 
There  Is  no  conflict  In  the  evidence.  The 
finding  and  Judgment  of  the  court  Is  con- 
trary to  law.  Cause  reversed,  with  Instruc- 
tions to  sostaln  the  moti<»i  for    new  triaL 


(» lad.  App.  6U) 

RUSH  et  aL  v.  FOOS  MFG.  CO. 

(Appellate  Court  of  Indiana.   June  29,  1898.) 

Appbai/— Omectioits  not  HiDs  B11.OW— Supn- 
oiaNOT  or  CoKPLAiNT— Plbi  n  Abatbhbnt— 

NONBSSIDBN*  OOHPOKiTIOH— SflRVlOB  OP  PbO* 
0BS8. 

1.  An  aivellate  court  will  not  consider  a  queft- 
tion  not  presented  to  the  trial  court,  except  that 
on  a  proper  assignment  of  error  It  may  pass  on 
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the  raffidency  of  a  complaint,  where  the  issues 
hare  been  made,  a  trial  oad,  and  jad^ent  ren- 
dered, withoat  its  sufficiency  having  been  test- 
ed by  demarrer. 

2.  The  sufficiency  ot  a  complaint  cannot  be 
considered  for  the  first  time  on  appeal  on  an  as- 
signment of  error  to  a  ruling  on  a  demarrer  to 
a  plea  In  abatemrat,  since  sudi  a  demurrer 
does  not  reach  the  record,  nor  relate  back  to  the 
mmplaint. 

3.  A  plea  In  abatement  Is  a  dilatory  plea,  and 
must  be  strictiy  construed,  and  must  state  facts 
necessary  to  tbe  answer,  and  anticipate  and  ex- 
clade  all  supposable  matter,  which  would,  if 
alleged,  defeat  it. 

4.  Under  Homer's  Bev.  St.  1897,  S  313  (Barns' 
BCT.  St.  1884.  S  315),  actions  may  be  brought 
against  a  foreign  corporation  in  any  court  hav- 
ing jurisdiction  of  the  amount  demanded,  in  any 
county  in  the  state  where  any  property,  m<meys, 
credits,  or  effects  belonging  to  the  corporation 
may  be  found;  and  section  316,  Homer's  Rev. 
St  1897  funis'  Ber.  SL  1894,  {  318),  provides 
that  process  may  be  snrved  on  a  corporation  by 
service  on  CCTtain  of  Its  officers,  and,  If  none  of 
said  officers  can  be  found,  then  on  any  person 
authorized  to  transact  busines  in  tbe  name  of 
tbe  corporation;  and,  if  defendant  is  a  foreign 
corporation  having  no  such  person  in  the  state 
on  whom  service  may  be  made.  It  may  be  served 
in  tbe  same  manner  as  on  other  nonresid»its. 
Held,  that  a  foreign  corporation  having  no  agent 
or  officer  in  tbe  state  on  whom  service  might 
be  made^  a  summons  was  properly  served  on  a 
mechanical  superintendent  within  the  state  on 
tbe  company's  business. 

5.  A  plea  in  abatement  to  set  aside  such  serv- 
ice, not  denying  that  the  cause  of  action  arose 
in  this  state,  that  tbe  corporation  has  property 
or  is  doing  business  here,  nor  that  the  officer  on 
whom  the  snvice  was  had  was  at  the  time 
within  tbe  state  transacting  its  business,  was 
insuffident  on  demurrer. 

6.  Where  a  foreign  corporation  allows  an  of- 
ficer or  agent  to  transact  business  for  it  in  an- 
other state,  it  thereby  submits  itself  to  the  jnris- 
dicti<Hi  of  tbe  courts  of  that  state,  and  service 
may  be  had  on  such  t^cer  w  ag«t. 

Appeal  from  superior  court,  Marlon  conn^; 
Vinson  Carter,  Judge. 

Suit  by  Frederick  P.  Rush  and  others 
against  Foos  Manufacturing  Company.  From 
a  Judgment  in  favor  of  defendant,  plaintiffs 
appeal.    Reversed.  . 

W.  A.  Ketcham  and  Fred.  B.  Matson,  for 
appellants.  J.  B.  Scott  and  Albert  Rabb,  for 
appellee 

WILET,  J.  Appellants  sued  appellee  to  re- 
cover damages  for  the  allied  failure  of  a 
warranty,  made  by  appellee  to  appellants, 
upon  a  cob-grinding  machine  purchased  by 
the  latter  from  the  former.  Summons  was 
Issued  and  served  on  J.  F.  WInchell,  supers 
intendent  of  appellee.  Appellee  appeared 
specially,  and  moved  to  quash  the  return  to 
the  summons,  which  motion  was  overruled. 
Appellee,  still  appearing  specially,  flled  its 
plea  in  abatement  In  this  plea  it  was  aver- 
red that  appellee  was  a  corporation  organiz- 
ed and  existing  under  the  laws  of  Ohio;  that 
its  principal  office  was  in  Clarke  county, 
Ohio;  that  it  was  not  and  is  not  incorporated 
in  Indiana;  that  It  did  not  and  does  not  now, 
maintain  any  office  In  Indiana,  and  that  Its 
officers  were  then,  and  now  are,  nonresidents 
of  tbe  state  of  Indiana,  and  did  then,  and  do 
now,  reside  In  Springfield,  Ohio;  that  said 


WInchell,  upon  whom  said  snmmons  was 
served,  was  not  at  the  date  of  said  service, 
nor  has  he  since  been,  a  resident  of  Indiana, 
and  that  he  did  then,  and  does  now,  reside 
In  Ohio;  that  he  was  then,  and  Is  now,  an 
employ^  of  appellee  nnder  the  title  of  super- 
intendent; that  he  Is  called  superintendent 
because  he  has  general  supervision  of  the 
mechanical  departments  and  processes,— the 
appellee  being  engaged  in  the  manufacture  of 
certain  agricultural  implements,  etc.;  that 
when  said  summons  was  served  said  WIn- 
chell was  temporarily  In  Indianapolis,  Ind.,  but 
was  not  then,  or  at  any  time  during  his  tem- 
porary stay  in  Indiana,  engaged  in  the  trans- 
action of  business  for  appellee  In  any  manner 
connected  with  the  cause  of  action  mentioned 
in  the  complaint  The  appellants  demurred 
to  the  plea  in  abatement  on  the  ground  that 
it  did  not  state  facts  sufficient  to  abate  the 
action,  which  demurrer  was  overruled.  Ap- 
pellants elected  to  stand  on  the  demurrer,  and 
suffered  Judgment  against  them  for  coats. 
The  ruling  on  the  demurrer  Is  tbe  only  error 
assigned. 

It  Is  urged  by  appellee  that  the  complaint 
does  not  state  any  cause  of  action  against  It, 
and  hence,  If  It  was  error  to  overrule  the 
demurrer  to  Its  plea  In  abatement,  such  er- 
ror Is  harmless.  Such  a  rule  does  prevail  In 
this  state,  but  It  is  not  applicable  here,  for 
the  reason  that,  as  the  record  comes  to  us, 
we  cannot  determine  the  sufficiency  of  the 
complaint  The  rule  Is  firmly  established  In 
this  state  that  the  appellate  tribunal  will  not 
consider  any  question  on  appeal  that  has  not 
been  presented  to  the  lower  court  for  Its  rul- 
ing. To  this  general  rule  there  is  an  excep- 
tion, and  that  Is,  wha«  Issues  have  been 
made,  and  the  sufficiency  of  the  complaint  has 
not  been  tested  by  a  demurrer,  the  cause  tried 
on  Its  merits,  and  judgment  pronounced,  then, 
on  appeal,  by  proper  assignment  of  error, 
this  court  may  pass  upon  the  sufficiency  of 
the  complaint  After  pleading  to  the  merits, 
of  a  cause,  the  sufficiency  of  the  complaint 
is,  until  Its  final  disposition,  before  the  court 
but  where  there  has  been  no  pleading  to  the 
merits  of  a  cause,  but  only  a  plea  In  abate- 
ment which  challenges  the  Jurisdiction  of  the- 
court  as  to  the  person  of  the  defendant,  the 
sufficiency  of  the  complaint  is  not  thereby 
presented  to  the  court  below,  either  directly 
or  Indirectly.  If  the  rule  prevailed  for  which, 
appellee  contends,  it  would,  indeed,  be  sum- 
mary, and  might  In  many  Instances,  work 
great  hardships  and  harsh  Injustice.  No  dif- 
ference how  meritorious  his  right  of  action,. 
If  he  had,  by  oversight  or  otherwise,  failed 
to  state  a  cause  of  action,  he  would  thus  be 
deprived  of  the  liberal  and  wholesome  rule  to 
answer  recognized  in  this  state  by  the  stat- 
ute and  the  courts.  Where  a  defendant  has 
answered  as  to  the  merits  of  a  cause,  and 
his  answer  Is  attacked  by  a  demurrer,  such, 
demurrer  reaches  the  entire  record,  and  may 
be  carried  back  to  the  complaint  and  the- 
complaint  declared  insufficient,  and  the  plain- 
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tiff,  within  such  time  u  the  court  may  pre- 
(cribe.  amend  his  complaint  Bat  not  so  here. 
A  demurrer  to  a  plea  In  abatement  does  not 
reach  the  record,  and  cannot  tw  carried  back 
and  sustained  to  an  Insuffldent  complaint, 
and,  as  there  is  no  cross  error  assigned  here, 
calling  in  question  the  sufficiency  of  the  com- 
plaint, we  cannot  consider  It  This  exact 
question  has  been  decided  In  this  and  in  other 
states.  A  plea  In  abatement  Is  not  addressed 
to  the  complaint,  and  this  Is  reason  enough 
why  a  demurrer  to  It  cannot  be  carried  back 
to  the  complaint.  In  6  Enc.  PL  &  Prac.  p. 
332,  It  Is  said:  "A  demurrer  to  a  plea  in 
abatement,  or  to  an  answer  In  abatement, 
as  It  Is  sometimes  called,  does  not  search  de- 
fects In  a  declaration."  Crawford  t.  Slade, 
9  Ala.  887;  Rogers  t.  Smiley,  2  Port  (Ala.) 
258;  Knott  t.  Clements,  13  Ark.  835;  Wade 
T.  Bridges,  24  Ark.  569;  Vaden  v.  EUIs,  18 
Ark.  368;  State  t.  Hamlin,  47  Conn.  118; 
Hyan  v.  May,  14  111.  49;  Price  v.  Railroad 
Co.,  18  Indv  137;  Railway  Co.  v.  Foster,  107 
Ind.  430,  8  N.  E.  264;  Savings  Ass'n  v. 
Thompson,  88  Ind.  405;  ClItTord  T.  Cony, 
1  Mass.  500;  Dean  t.  Boyd,  9  Dana,  171; 
Shaw  r.  Dutcher,  19  Wend.  216;  Ellis  v. 
Ellis,  4  R.  I.  110;  Myers  v.  Erwln,  20  Ohio, 
382.  In  Railway  Co.  t.  Foster,  supra,  there 
was  a  plea  to  the  Jurisdiction  of  the  court, 
to  which  a  demurrer  was  filed  and  overruled. 
On  appeal,  appellant  Insisted  that  the  com- 
plaint was  not  good,  and  asked  the  court  to 
carry  the  demurrer  to  the  plea  In  abatement 
back  to  the  complaint  The  court,  by  Zol- 
lars,  J.,  said:  "The  sufficiency  of  the  com- 
plaint was  not  questioned  below  by  demurrer, 
nor  by  motion  to  arrest  the  Judgment;  nor  Is 
Its  sufficiency  questioned  In  this  court  ex- 
cept by  the  assignment  that  the  court  below 
erred  In  not  carrying  the  demurrer  to  the  plea 
back,  and  sustaining  It  to  the  complaint  It 
is  a  sufficient  answer  to  this  assignment  of 
error  to  say  that  a  demurrer  to  an  answer  In 
abatement  does  not  reach  back  to  the  com- 
plaint, because  such  demurrw  was  not  ad- 
dressed to  the  complaint"  See,  also,  Price 
T.  Railroad  Co.,  supra,  and  Savings  Ass'n 
r.  Thompson,  supra. 

We  come  now  to  the  only  question  properly 
presented  by  the  record,  and  that  Is  the  suffi- 
ciency of  the  plea  In  abatement  The  real 
question  Is,  does  the  plea  In  abatement  state 
facts  sufficient  to  show  that  the  Marlon  su- 
perior court  did  not  acquire  Jurisdiction  over 
appellee?  If  It  does,  then  the  court  correct- 
ly sustained  the  demurrer.  A  plea  In  abate- 
ment is  a  dilatory  plea,  and  It  Is  not  regard- 
ed favorably  by  the  courts.  It  must  be  defi- 
nite and  certain,  and  nothing  can  be  sup- 
plied by  Intendment  or  construction.  The 
plea  must  not  only  state  facts  necessary  to 
the  answer,  but  must  also  anticipate  and  ex- 
clude all  such  supposable  matter  as  would, 
if  alleged  on  the  opposite  side,  defeat  his 
plea.  In  1  Chit  PI.  (16th  Am.  Ed.)  773,  It  is 
said:  "As  pleas  In  abatement  do  not  deny, 
and  yet  tend  to  delay,  the  trial  of  the  merits 
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of  the  action,  great  accuracy  and  preclsl(»i 
are  required  in  framing  them.  They  should 
be  certain  to  every  Intent."  In  Steph.  M. 
(9th  Am.  Ed.)  352,  It  Is  said:  "Dilatory  pleas 
are  regarded  unfavorably  by  the  courts  as 
having  the  effect  of  excluding  the  truth,  and 
therefore  they  must  be  certain  In  every  par- 
ticular, which  seems  to  amount  to  this:  that 
they  must  meet  and  remove  by  anticipation 
every  possible  answer  of  the  adversary." 
And  at  page  431  It  Is  said:  "The  plea  must 
at  the  same  time  correct  the  mistake,  so  as 
to  enable  the  plaintiff  to  avoid  the  same  ob- 
jection In  framing  his  new  suit  or  declara- 
tion." Gonld  on  Pleading,  In  speaking  of  the 
certainty  required  In  pleas  In  abatement 
says:  "Certainty  of  this  sort  or  to  a  certain 
Intent  In  every  particular,  requires  the  ut- 
most fullness,  and  particularly  of  statement, 
as  well  as  the  highest  obtainable  accuracy 
and  precision,  leaving,  on  the  one  hand,  noth- 
ing to  be  supplied  by  Intendment  or  construc- 
tion; and  on  the  other,  no  supposable  special 
answer  unobrlated.  The  rule  requiring  this 
degree  of  certainty  Is  a  rule  not  of  'construc- 
tion' only,  but  also  of  'addition';,  that  Is,  It 
requires  the  pleads,  not  only  to  answer  ful- 
ly what  Is  necessary  to  be  answered,  but  also 
to  anticipate  and  exclude  all  such  suppos- 
able matter  as  would,  If  alleged  on  the  op- 
posite Bide,  defeat  bis  plea."  These  ele- 
mentary rules  as  to  pleas  In  abatement  have 
been  adopted  and  carried  Into  our  Jurispru- 
dence by  the  courts.  Board  of  Com'rs  of 
Tippecanoe  Co.  v.  Lafayette,  M.  &  B.  R.  Co., 
60  Ind.  85,  IIT;  Kelley  v.  State,  63  Ind.  311; 
Needham  v.  Wright,  140  Ind.  190,  39  N.  E. 
610.  It  will  be  observed  that  In  the  plea  In 
abatement  It  Is  not  denied  that  the  cause  of 
action  did  not  arise  In  this  state;  neither 
does  It  deny  that  the  appellee  corporation 
has  property  within  this  state;  nor  Is  there 
any  averment  that  It  Is  not  doing  business 
In  the  state  where  Jurisdiction  was  sought  to 
be  acquired;  and,  lasUy,  It  Is  not  denied 
that  the  officer  of  appellee,  Mpon  whom  serv- 
ice was  had,  was  at  the  time  within  the  state  - 
as  the  agent  and  representative  of  appellee, 
and  engaged  In  the  transaction  of  business 
for  it  It  Is  averred  that  he  was  not  here 
"engaged  in  the  transaction  of  business  for 
this  defendant  in  any  manner  connected  with 
the  cause  of  action  mentioned  In  the  com- 
plaint." We  must  under  the  well-establish- 
ed rule,  construe  this  pleading  most  strongly 
against  the  pleader;  and  In  determining 
whether  or  not  there  was  error  In  the  ruling 
on  the  demurrer  to  the  plea  In  abatement  we 
must  assume  all  these  enumerated  facts,  so 
far  as  they  may  benefit  the  appellant,  to  be 
true.  There  are  several  statutory  provlsionB 
regarding  service  upon  persons  and  corponir 
tiona,  and  primarily  we  must  look  to  them  as 
a  guide  In  determining  whether  the  service 
In  this  case  comes  within  their  purview. 
Section  813.  Homer's  Rev.  St  1897  (section 
315,  Bums*  Rev.  St  1891),  Is  as  follows: 
"Actions  may  be  brought  against  corpora- 
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tlons,  created  by  or  under  the  laws  of  any 
other  state,  goTemment  or  county,  In  any 
court  having  Jurisdiction  of  the  amount  de- 
manded, by  any  person  having  a  cause  of  ac- 
tion, In  any  county  within  the  state  where 
any  property,  credits  or  effects  belonging  to 
or  due  to  the  corporation  may  be  found." 
Section  313a,  Homer's  Bev.  St.  1887  (section 
318.  Bums'  Ker.  St  1894),  la  as  follows: 
"Any  action  against  a  corporation  may  be 
brought  In  any  county,  where  the  corporation 
has  an  office  for  the  transaction  of  business, 
or  any  person  resides  upon  whom  process 
may  be  served  against  such  corporation  un- 
less otherwise  provided  In  this  act"  Sec- 
tion 316,  Homer's  Rev.  St  1897  (section  318, 
Bums'  Eev.  St  1894),  provides  for  service  of 
process  upon  domestic  or  foreign  corpora- 
tions, and,  among  other  things,  it  is  provided 
that  "In  case  the  defendant  be  a  foreign  cor- 
poration, having  no  such  officer,  person  or 
agent  resident  In  the  state,  service  may  be 
made  In  the  same  manner  aa  against  other 
nonresidents."  The  section  Just  cited  Is 
lengthy,  and  we  need  not  set  it  out  in  full. 
It  designates  three  classes  of  persons  upon 
whom  process  may  be  served:  First,  chief 
officers  of  the  corporation;  second,  second- 
ary officers;  and,  third,  any  person  author- 
ized to  do  bnsiness  for  the  corporation.  Rail- 
way Co.  V.  Owen,  43  Ind.  405. 

It  seems  to  us  that,  in  determining  the 
question  we  are  now  considering,  the  eev- 
ural  statutory  provisions  we  have  above 
quoted  should  he  construed  together.  Sec- 
tion 813a  (section  313)  supra,  was  a  part  of 
the  Civil  Code  of  1852,  being  section  796, 
Code  1852,  but  was  omitted  In  the  revision 
of  1881.  In  the  subsequent  revisions,  how- 
ever, it  has  been  carried  forward;  but  In  In- 
surance Co.  v.  Reid,  49  N.  E.  291,  this  court 
held  that  it  was  repealed  by  the  act  of  1881, 
overruling  the  case  of  Railroad  Co.  v.  Spell- 
bring,  1  Ind.  App.  167,  27  N.  E.  239,  holding 
to  the  contrary.  Thus  we  are  left  to  con- 
sider sections  313,  316  (sections  315,  318)  su- 
pra. Under  section  313  (section  315)  supra, 
actions  against  a  foreign  corporation  may  be 
brought  "in  any  court  having  Jurisdiction  of 
the  amount  demanded  *  *  *  in  any  cotin- 
ty  within  the  state  where  any  property, 
moneys,  credits  or  effects  belonging  or  due 
to  the  corporation  may  be  found."  There  is 
no  pretense  but  what  the  Marlon  superior 
court  had  Jurisdiction  of  the  amount  de- 
manded, and,  as  there  Is  no  showing  to  the 
contrary,  by  the  plea  In  abatement  that  the 
appellee  corporation  did  not  have  any  prop- 
erty, moneys,  credits,  or  effects,  etc  and,  If 
necessary,  might  assume,  under  the  strict 
rules  of  construction  applicable  to  pleas  of 
this  character,  that  It  did  havesucta  property, 
etc.,  and  hence  it  was  subject  to  be  sued  in 
such  coun^.  To  properly  bring  appellee 
Into  court,  Bummons  had  to  be  served  upon 
some  one  who  was  connected  wtth  it  In  an 
official  capacity.  One  of  such  persona  was 
Its  superintendent,  and  summona  was  served 


upon  him,  and  the  return  shows  that  he  was 
the  highest  officer  of  appellee  corporation, 
within  the  baillwicli:  of  the  officers  malting 
the  service.  Turning  now  to  section  316  (sec- 
tion 318)  supra,  we  find  that  process  can  be 
served  upon  either  a  domestic  or  foreign 
corporation  on  certain  of  its  officers,  etc.  If 
none  of  the  officers  enumerated  In  this  sec- 
tion can  be  found,  then  service  can  be  made 
upon  any  person  authorized  to  transact  busi- 
ness in  the  name  of  such  corporation. 
Again,  it  Is  provided  that  "In  case  the  de- 
fendajit  be  a  foreign  corporation  having  no 
such  person,  officer  or  a^ent  resident  In  the 
state,  service^  may  be  made  in  the  same  man- 
ner as  against  other  nonresidents."  It  can- 
not be  denied,  and  specially  it  is  not  denied 
in  appellee's  plea  in  abatement  that  a  gen- 
eral superintendent  of  a  corporation  is  an 
officer  of  such  corporation,  and  authorized 
to  transact  business  in  Its  name.  As  we 
have  before  said,  we  must  assume  from  the 
plea  Itself  that  Wlnchell  was  authorized  to 
transact  business  for  his  corporatlcm,  and 
that  he  was  In  this  Jurisdiction  for  that  pur- 
pose. So  that  we  ftnd  that  In  the  case  be- 
fore us  the  service  upon  Wlnchell  comes 
within  both  the  spirit  and  letter  of  the  stat- 
ute providing  that  service  may  be  had  upon 
certain  officers  of  a  corporation  and  any  one 
authorized  to  transact  business  for  It  Then, 
by  the  latter  clause  of  the  section,  where  a 
defendant  Is  a  foreign  corporation,  and  there 
is  no  such  officer,  etc.,  resldmt  of  the  state, 
"service  may  be  made  in  the  same  manner 
as  against  other  nonresidents."  Aldcrscm  on 
Judicial  Writs  and  Process  (page  202)  says: 
"Under  the  common  law.  Jurisdiction  could 
not  be  acquired  over  a  foreign  corporation 
by  the  service  of  process  upon  one  of  its  of- 
ficers. But  imder  the  statute  a  foreign  cor- 
poration may  be  subjected  to  the  Jurisdic- 
tion of  the  courts  of  a  state  by  personal 
service  on  the  proper  officer,  and  such  serv- 
ice Is  equivalent  to  a  personal  service  on  a 
nonresident  natural  person.  Xo  attachment 
of  property  1b  necessary.  This  doctrine 
seems  to  rest  on  sound  principle,  and  Is  sus- 
tained by  the  authorities."  Barnett  v.  Rail- 
road Co.,  4  Hun,  114,  reported  in  6  Thomp. 
&  C.  358;  Weymouth  v.  Railroad  Co.,  1  Mac- 
Arthur,  19.  The  case  last  cited  is  a  very 
pointed  one.  There  appellee  corporation 
was  created  by  an  act  of  the  Virginia  legis- 
lature, and  by  an  act  of  congress  was  al- 
lowed to  run  its  road  into  the  District  of 
Columbia.  It  borrowed  a  sum  of  money  In 
New  York,  through  the  agency  of  Its  treas- 
urer, and,  default  in  payment  having  been 
made,  suit  was  commenced  In  the  supreme 
court  of  New  York,  by  service  of  process 
upon  its  secretary,  who  was  found  there, 
and  Judgment  rendered  for  the  amount  due. 
An  action  was  commenced  In  the  supreme 
court  of  the  District  of  Columbia  upon  a 
transcript  of  the  Judgment  procured  In  New 
York.  It  was  held  that  the  corporation 
having  contracted  the  debt  In  New  Xork,  the 
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court  there  obtalQeil  complete  jurisdiction 
by  such  8erTfce,'and  that  tbe  judgment  there 
obtained  was  entJOed  to  the  dame  condu- 
sivenefls  In  the  District  of  Cktlnmbla  as  In 
the  state  where  It  was  rendered.  Again,  at 
p^e  202,  the  same  author  says:  "Corpora- 
tions are  artificial  persons,  existing  only  In 
contemplation  of  law.  They  must  dwell  in 
the  place  of  their  creation,  and  cannot  mi- 
grate to  another  state.  Bnt  they  may  be 
sued,  like  natural  persons,  in  transitory  ac- 
tions arising  ex  contractu,  or  ex  delicto,  in 
any  state  where  legal  service  of  process 
may  be  bad."  And  so,  in  Mississippi,  it  has 
been  held.  Railroad  Co.  t.  Wallace,  60  Miss. 
244.  In  niinolB  it  has  been  held  that,  If 
the  act  authorizing  service  of  process  upon 
corporations  applied  to  foreign  corporations 
at  all,  it  did  not  authorise  the  service  of  pro- 
cess Issued  in  favor  of  a  nonresident  on  an 
officer  of  a  foreign  corporation,  if  he  came 
into  the  state  as  an  individual  only.  This 
rale  Is  emlnentiy  correct,  for,  as  above  said, 
a  corporation  cannot  migrate  to  another 
state;  and,  If  one  of  its  officers  goes  Into 
another  state  merely  as  an  Individual,  while 
there  be  has  no  official  connection  with,  or 
is  no  part  of.  Such  corporation.  But  in  the 
same  case  It  was  held  that  the  rule  Is  differ- 
ent where  such  foreign  corporation  does 
business  In  another  state,  has  property  there, 
and  an  officer  or  an  agent  chained  with  such 
business.  In  such  case  the  corporation  may 
be  sued  In  a  state  other  than  In  the  state 
where  it  is  created  and  has  its  legal  exist- 
ence. Railway  Co.  v.  McDermid,  91  Rl.  170. 
Where  au  officer  or  an  agent  of  a  corporation 
is  in  another  Jurisdiction,  representing  such 
corporation,  and  transacting  business  there- 
in, It  thereby  submits  Itself  to  the  Jurisdic- 
tion of  the  courts,  may  be  sued  therein,  and 
service  had  upon  such  officer  or  agent  Rail- 
way Co.  V.  UcDermld,  supra;  Porter  v.  Car- 
Heating  Co.  (Sup.)  7  N.  Y.  Supp.  166;  SUs- 
bee  V.  Hotel  Co.,  80  DL  App.  204.  Aldenon 
on  Judicial  Writs,  etc.,  at  page  201,  aays; 
"A  corporation  doing  business  in  a  state 
other  than  where  It  was  Incorporated  be- 
comes subject  to  tbe  Jurisdiction  of  the 
courts  of  the  former  state,  and  process  may 
be  served  on  Its  officer  or  agent"  Insurance 
Odw  v.  Camvl,  41  Qa.  660;  Telegraph  Co. 
T.  Pleasants,  46  Ala.  641.  In  Insurance  Co.  t. 
Relcl,  ^  K.  201,  on  a  petition  for  a  r^ear> 
fng,  this  court,  by  Black,  X,  said:  '*A  oor- 
poratiou  organised  jmAer  tbe  laws  of  one 
state,  and  doing  bnslnem  in  another  state, 
becomes  liable  to  be  sued  and  serred  In  tbe 
latter  state,  not  mer^  where  Uie  action 
relates  to  bnaUuss  done  therein,  bnt  also  in 
transltiwy  actions  arising  hi  anotber  sti^. 
A  corporation  Is  not  regarded  as  a  (dtlsen  of 
a  state,  wlthbi  tbe  meaning  of  tbe  consti- 
tutional provision  that  the  dtlsens  of  eadi 
state  shall  be  «ititied  to  all  tbe  inrivOeges 
and  Immunities  of  dtiseos  of  the  sev»al 
states;  and  a  state  mi^  impose  conditions 
not  bi  conflict  with  tbe  laws  and  constitu- 


tion of  the  United  States,  on  the  transaction 
of  buKlness  within  its  territory  by  corpora- 
tions chartered  elsewhere,  or  may  exclude 
them,  or  revoke  permission  or  license  al- 
ready given.  A  corporation  chartered  in 
one  state,  by  doing  business  in  another  state, 
where,  as  a  condition,  expressed  or  Implied, 
to  its  right  to  do  business  there,  it  must  sub- 
mit to  be  sued  In  the  courts  of  such  other 
state,  waives  the  right  to  be  sued  in  the 
place  of  its  residence;  the  right  of  trial 
within  the  state,  district,  or  county  of  one's 
residence  being  a  privilege  which  may  be 
waived.  It  is  not  necessary  that  such  a 
condition  to  the  right  of  doing  business  be 
expressly  stated  In  the  statute,  though  this 
Is  sometimes  done.  If  there  be  a  statutory 
provision  for  service  of  summons  upon  a 
foreign  corporation  by  serving  its  officers 
or  agents  through  which  It  is  doing  Its  busi- 
ness in  the  state  where  tbe  transitory  action 
is  brought,  then  there  Is  an  implied  condi- 
tion that  the  corporation,  while  operating  In 
such  state,  shall  submit  to  tbe  jurisdiction 
of  Its  courts  upon  such  service;  and  while  It 
so  does  business  by  such  officers  or  agents 
It  waives  thereby  objection  to  Jurisdiction 
in  personam  acquired  by  service  on  them. 
In  such  case,  though  the  corporation  resides 
in  the  state  of  its  creation,  it  Is  'found*  In 
the  state  where  It  Is  so  sued  and  served. 
See  V.  S.  V.  American  Bell  Tel.  Co.,  29  Fed. 
17;  Works,  Courts  &  Jur.  S  48;  Elliott,  R. 
R.  S  Tbomp.  Corp.  {  fiOl  et  seq."  A 

corporation  Is  an  artificial  person.  As  was 
said  in  Davis  v.  Stenbra  School  Tp.  (Ind. 
App.)  60  E.  1:  "It  exists  only  by  virtue 
of  statute.  It  Is  an  Impersonal  something. 
It  is  without  knowledge,  action,  or  existence, 
save  In  law.  It  can  only  act  by  and  through 
legal  officer  and  representative."  And  as 
was  saJd  In  Insurance  Co.  v.  Reld,  supra: 
"The  legal  situs  of  a  corporatlon-^ts  resi- 
dence—for purposes  of  jurisdiction  need  not 
be  confined,  however,  bnt  may,  by  statutory 
provision,  be  In  any  place  where  Its  fran- 
chises are  exercised,  or  business  Is  done,  or 
where  It  has  an  agent  upon  whom  process 
may  be  served.  A  corporatimi  is  necessftrily 
represented  by  Its  officers  and  agents.  A 
law  authorising  a  suit  to  be  brought  in  any 
county  in  which  It  transacts  business 
through  Its  i^ents  has  been  said  to  be  based 
upon  sound  reasons  growhig  out  of  the  dif- 
ference between  natural  and  artificial  per- 
sons.  Hfune  Protection  t.  Richards,  74  Ala. 
466;  Insurance  Co.  ▼.  Pmett,  Id.  487. 

Tbe  statute  in  this  state  provides  for  serv- 
ice of  procera,  both  upon  .-domestic  and  for- 
eign corporati<ms,  and  also  where  actions 
against  them  may  be  commou»d.  It  was 
certainly  not  tbe  tntenti<m  of  the  legislature 
to  confer  gieatw  privU^es  upon  fordgn 
tban  upon  domestic  corporations.  Tbe  for- 
mer are  permitted  to  do  buslneas  in  tbis 
state,  and  it  Is  an  equitable  rule  ttiat  they 
should  nlnnlt  fliemselves  to  the  jnrledlctton 
of  our  Gonrta  in  return  for  ibe  redprociU 
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rlglit  to  transact  burinem  within  our  borders. 
It  Is  tbe  general  rule,  recogniEed  everywhere, 
that  a  natural  person  shall  only  be  sued  In 
the  Immediate  county  or  local  Jurisdiction  of 
his  citizenship,  and  this  rule  Is  applicable 
alike  to  every  citizen.  ,Tet  If  a  citizen  of 
Ohio  comes  into  our  state  he  may  be  sued  In 
any  county  where  found,  and  upon  personal 
service  of  summons  upon  him  a  Judgmoit  In 
personam  may  be  rendered  against  him. 
Homer's  Bev.  St  1897,  {  312  (Bums*  Bev. 
St  le&i,  i  314);  Beed  v.  Brownhig,  1^  Ind. 
575, 30  N.  E.  704.  Why  Is  not  this  rule  as  ap- 
plicable to  foreign  artificial  persons  as  to 
foreign  natural  persons,  and  what  good  rea- 
son Is  there  why  the  rule  should  not  be 
strictly  enforced?  We  are  unable  to  see  any, 
and  especially  Is  this  true  In  the  view  of  the 
brood  and  liberal  statutory  provisions  we 
have  quoted.  When  Wlnchell— appellee's  su- 
perintendent—was within  the  Jurisdiction  of 
the  lower  court,  engaged  in  the  transaction 
of  Its  business,  appellee  Itself  was  there,  for, 
as  we  have  seen,  a  corporation  can  only  act 
by  and  through  Its  officers  and  authorized 
agents.  A  foreign  corporation  Is  protected  in 
all  ot  Its  rights  by  the  laws  of  this  state, 
when  It  compiles  with  such  laws.  It  may 
transact  business  here.  It  may  seek  the 
forum  of  our  courts  to  enforce  Its  rights  and 
collect  debts  due  it  and  It  Is  sound  reason 
that  It  should  be  held  responsible  In  the  same 
tribunals  which  it  uses  for  its  own  benefit 
for  obligations  and  liabilities  here  incurred. 
In  other  words,  if  It  comes  within  our  JurU- 
dlctlon  to  transact  business  for  Its  own  profit 
and  benefit  it  must  In  like  manner  respond 
In  our  courts  to  demands  against  It  accru- 
ing to  our  citizens  arising  out  of  Its  busi- 
ness here  contracted.  And  we  believe  this  to 
be  the  prevailing  doctrine.  In  Milk  C!o.  v. 
Brandenburgh,  40  N.  J.  Law,  111,  It  was  said: 
"Since  the  case  (XF  Moulin  v.  Insurance  Co., 
24  N.  J,  Law,  222,  It  must  be  regarded  as  the 
settled  law  of  this  court  that  if  a  corpora- 
tion makes  a  contract  In  a  state  other  than 
that  In  which  It  was  chartered  it  thereby 
submits  Itself  to  the  Jurisdiction  of  such 
foreign  sovereignty  so  far  as  to  be  liable  to 
suit  therein  in  regard  to  that  contract  when 
summoned  according  to  the  laws  of  the 
state."  Mr.  Justice  Drummond,  of  the  Unit- 
ed States  circuit  court  In  Packing  Co.  t. 
Hunter.  11  Ghl.  Leg.  News,  207,  Fed.  Cas. 
No.  17,852.  and  also  reported  In  8  Cent  Law 
J.  333,  7  Reporter,  45S,  said:  "Now^  In  the 
case  of  Ballroad  Go.  t.  Harris,  reported  In 
12  WalL  65,  the  only  ground  upon  which  the 
court  took  Jurisdiction  of  the  case  was  un- 
der the  act  of  congron.  'F&e  Baltimore  & 
Ohio  Railroad  was  authorised  ta  construct  a 
railroad  within  the  District  of  Columbia. 
The  service  of  process  was  upon  the  presi- 
dent of  the  company.  The  person,  the  cor- 
poration, was  there  through  its  president 
and  It  was  the  only  way  tiie  court  could  by 
any  possibility  lafce  Jurisdiction.  The  per- 
son, the  defendant  the  corporation,  must  be 


found  within  the  district.  In'  order  that  the 
court  mi^  have  Jurisdiction,  and  it  was 
found  there  In  consequence  of  the  acts  of 
congress,  which  authorized  It  to  construct  a 
branch  road  within  the  District  and  because 
the  president  was  within  the  District  At 
the  time  the  writ  was  thus  served  there  was 
no  act  of  congress  authorizing  suits  against 
corporations  doing  business  in  the  District 
and,  of  course,  no  act  which  authorized  serv- 
ice of  process  upon  foreign  corporations, 
though  the  court  took  Jurisdiction  of  thb 
case,  as  I  have  said,  on  the  ground  that  the 
corporation  was  there  found."  Continuing, 
the  learned  Judge,  speaking  about  foreign 
corporations  doing  business  in  states  other 
than  those  where  they  are  chartered,  said: 
"When  they  attempt  to  do  business  within 
the  state,  they  come  within  the  limits  of  our 
state,  they  are  protected  by  our  laws,  they 
transact  business  within  our  territory,  and 
are  they  then  not  to  be  subject  to  writs 
against  them?  Ought  they  to  be  permitted  to 
come  here,  to  make  contracts,  to  do,  maybe, 
all  their  business  here,  by  virtue  of  the  law 
of  another  state,  and  then  say  they  cannot 
be  sued  In  our  state,  because  their  corpora- 
tion is  within  another,  a  slater,  state?  I  do 
not  think  It  Is  reasonable  or  right  They 
come;  they  ask  the  protection  of  our  laws; 
they  transact  business  under  the  protection 
of  these  laws;  and  they  ought  to  be  liable 
to  the  burdens,  as  well  as  the  ben^to,  of  the 
laws.  One  of  the  burdens,  1  thtaik.  Is  liability 
to  be  sued."  This  Is  strong  and  pointed  lan- 
guage, and  Is  enttUed  to  great  weight  and 
serious  consideration.  Remembering  that  In 
the  case  cited  from  12  Wall.  6t^  and  the  oise 
from  which  we  have  Just  quoted,  the  Juris- 
diction was  sustained  In  the  alraence  of  stat- 
utory enactment  providing  for  service  of  pro- 
cess upon  foreign  corporations,  how  much 
more  forcible  the  rule  where  such  provision 
Is  made  by  statute,  as  In  this  state.  In  22 
Am.  &  Eng.  Enc.  Law,  p.  118.  speaking  of 
statutes  relating  to  service  of  process  on 
corporations.  It  is  said:  "It  has  been  decid- 
ed that  since  the  object  of  such  statutes  is 
merely  to  carry  out  the  principle  that  no  pro- 
ceeding maybe  had  against  the  defendant 
until  due  notice  has  been  given  him.  a  serv- 
ice which  virtually  accomplishes  this  object 
will  not  be  held  Invalid  If  the  statute  is  ca- 
pable of  a  double  construction."  Railway 
Co.  V.  Tocum,  34  Ark.  403;  OhlradelU  v. 
Greene,  66  Cal.  629;  Cicero  Tp.  v.  Shirk,  122 
Ind.  672,  24  N.  E.  166;  Nye  v.  Railroad  Co.. 
60  Vt  6^  11  Ati.  689;  Pope  V.  Manufactur- 
ing Co.,  87  N.  Y.  137.  It  has  also  been  held 
that  such  statutes,  being  of  a  remedial  na- 
ture, are  to  receive  a  liberal  construction. 
Insurance  Ca  v.  Warner,  28  IlL  429;  Pope  v. 
Manufacturing  Co.,  supra;  Railroad  Co.  v. 
McDougoU,  108  Ind.  179.  8  N.  E.  571. 

So  far  as  we  have  been  aMe  to  Investigate, 
we  do  not  find  any  state  having  statutory 
provisions  Identical  to  ours  in  regard  to  serv* 
ice  upon  corporations.   This  being  the  case. 
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tbAe  li  no  can  In  otber  itatai  conatrnlng 
like  ptovMona.  We  do  not  find,  howBTw, 
any  state  with  broader  or  more  liberal  proTl- 
ilona  than  our  own.  Bnt  tonchlng  the  mod* 
em  tendency  tolrards  extending  Jmiadlctlon, 
and  the  liberal  manner  In  which  courts  con- 
Btme  statntea  relatliig  to  Jurisdiction,  we  cite 
Railway  Oo.  Hook,  40  llL  App.  547.  In 
which  it  Is  aald:  'To  be  found  within  the 
state,  a  foreign  coriraratlon  must  have  sent 
Its  agoit  on  whom  servlee  Is  made  to  the 
•tate  to  conduct  Its  business  thoreln,  elthn 
contlononsly  or  for  a  time,  so  as  to  complete 
«  tnuisaction  or  wa  enterprise,  or  at  least 
charged  with  the  duty  of  maUng  a  partic- 
ular contract  In  the  state,  or  negotiating 
therein  for  the  company."  Klopp  t.  Water- 
works Co.,  81  Neb.  808,  62  N.  W.  SIB^  la  a 
case  directly  in  point  There  appellee  waa  a 
corporation  organized  and  acting  under  the 
lawa  of  Iowa.  Action  was  commenced 
against  It  In  Dou^as  county,  Neb.,  and  sum- 
mons was  served  on  one  Soper,  vice  presi- 
dent, while  temporarily  In  that  county.  Tba 
appellee  a^eared  specially,  and  filed  a  pin, 
to  the  jurisdiction  <tf  the  court.  In  which 
plea  It  was  averred:  First,  that  It  waa  a 
tOT^gn  corporation;  second,  that  It  had  no 
office  of  any  kind,  nor  any  property,  nor  any 
managing  o*  other  agent,  la  the  state  of 
Nebraska  at  the  time  of  the  Inatltutlw  of 
the  action,  or  since;  third,  that  the  said 
Soper,  upon  whom  process  was  served,  was 
at  the  time,  and  "ever  since  has  been,  and 
now  Is,  a  resident  of  the  state  of  Illinois,  and 
a  nonresident  of  the  state  of  Nebraska,  and 
was  bat  temporarily  In  and  passing  through 
the  county  of  Douglas  when  such  service 
was  had  upon  him."  After  quoting  the  atat- 
ute  which  authorizes  service  of  process  upon 
certain  o£&cen  of  a  foreign  corporation,  the 
court  said:  "Now,  suppose  a  foreign  corpo- 
ration comes  Into  this  state,  and  purchases 
goods  to  be  paid  for  here,  must  the  seller 
go  Into  another  state,  or  perhaps  t<f  a  foreign 
country,  to  recover  for  the  same?  This  Is 
true  If  service  cannot  be  bad  upon  the  cor- 
poration In  the  state;  then  the  seller  must 
bring  his  action  where  service  can  be  had. 
But  a  person  who  has  authority  to  contract  a 
debt  for  the  corporation  within  the  state  is 
so  far  the  managing  agent  within  the  state 
that  service  may  be  had  upon  him  for  that 
debt  that  will  bind  the  corporation.  The 
agent  is  commissioned  to  contract  the  debt, 
and  the  corporation  thereby  secures  the  ben- 
efit of  his  services.  It  must  take  the  bur- 
den of  being  liable  to  an  action  therefor.  It 
will  be  observed  that  neither  the  motion  nor 
ttie  affidavit  negative  the  fact  that  the  debt 
was  contracted  here,  or  that  Soper  waa  the 
managing  agent  In  this  state."  The  plea 
waa  held  bad.  It  will  be  observed  that  the 
plea  in  the  case  Just  cited  is  much  stronger 
than  In  the  case  before  us,  In  that  It  con- 
tained an  express  denial  that  the  appellee 
bad  property  or  was  doing  business  In  the 
«tat&   Sea^  also^  Porter  t.  Ballway  Co.,  1 


Neb.  14;  Ballroad  Go.  ▼.  Manning,  28  Nebb 
465,  87  N.  W.  4S2;  Shlckle,  H.  *  H.  Iron 
Co,  Wiley  Const  Co.,  01  Mich.  226^  28  N. 
W.  77;  Cunningham  v.  Bxpreaa  Co.,  67  N.  0. 
420;  Hester  t.  FertOiser  Co.,  83  8.  a  010, 
12  B.  B.  663;  Uerchants'  Mfg.  Co.  t.  Grand 
Trunk  By.  Co.,  68  How.  Prac.  4S9;  Porter 
T.  Cai^Heatlng  Co.  (Sup.)  7  N.  T.  Supp.  166; 
Hlller  v.  BaUroad  Ca,  TO  N.  Y.  223;  Pope 
T.  Manufacturing  Co.,  supra.  Judge  Baker, 
of  the  United  States  court  tat  the  district 
of  Indiana,  has  recently  passed  upon  tLe 
question  we  are  now  oraslderlng  in  the 
case  of  Scofleld  v.  Brewing  Oo.  The  case 
is  not  reported,  but  the  facts^  are  substanr 
tlaUy  as  follows:  Scofleld  sued  the  brew- 
ing company  In  the  Elkhart  circuit  court  to 
recover  for  alleged  personal  injuries.  Sum- 
mons was  served  upon  one  Howe,  as  the 
agent  of  the  company,  and  the  return  show- 
ed that  there  was  no  officer  of  the  company 
superior  In  rank  found  upon  whom  aerrice 
could  be  had.  The  case  was  removed  to  the 
federal  court  where  a  motion  waa  made  te 
quash  and  set  aside  the  summons  and  the 
sheriffs  return.  The  brewing  company  was 
a  foreign  corporation;  did  not  have  any  of- 
fice or  place  of  business  for  the  transaction  of 
business  In  Indiana;  that  It  did  not  transact 
business  In  said  state  except  as  it  received  or^ 
dersby  mall  or  obtained  orders  in  said  state  by 
and  through  Its  traveling  salesmen,  who  went 
from  Chicago,  IlL,  where  said  company  waa 
organised,  and  bad  Its  office;  that  said  onn- 
pany  did  not  and  never  had  any  agents  re- 
dding in  this  state;  that  the  only  agents  it 
ever  had  la  this  state  were  traveling  sale^ 
mm  temporarily  going  from  place  to  place, 
whose  sole  authority  was  to  solicit  and  pro- 
cure orders  for  the  products  of  the  said  com- 
pany; that  said  Howe  was  such  salesman, 
and  that  he  had  his  resld^ce  In  Chicago,  and 
his  sole  authority  waa  as  Just  stated;  that 
when  said  summons  was  served  on  him  he 
was  at  Elkhart,  Ind.,  temporarily,  for  the 
sole  purpose  ot  soUdUng  and  procuring  ot^ 
ders  of  said  company.  Upon  these  facta, 
which  were  found  specially,  the  court  stat- 
ed Its  conclusion  of  law  that  the  service  of 
summons  so  made  on  said  Howe  was  suffi- 
cient to  give  the  Elkhart  circuit  court  Juris- 
diction over  said  company.  This  is  the 
strongest  case  we  have  found,  and 'while,  in 
our  Judgment,  the  rule  announced  is  carried 
to  the  very  border  line  and  extreme  limits, 
it  is  entitled  to  much  weight  coming  as  it 
does  from  one  so  profoundly  learned  in  the 
law,  and  one  who  has  had  such  a  long  a^erl- 
ence,  both  as  a  lawyer  and  a  Judge. 

We  do  not  feel  like  closing  this  pinion 
without  remarking  that  there  are  som^  courts 
of  high  standing  that  have  not  car^^ed  the 
rule  so  far  as  expressed  herein,  and  others 
which  have  held  to  tiie  contrary,  but  after  a 
deliberate  consideration  and  exhaustive  re- 
view of  all  the  authorities,  the  conclusion  we 
have  reached  Is  In  harmony  wUh  the  great 
weight  of  the  decided  cases,  aojcl  Is  correct 
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npoD  nuDd  principle.  The  jodgment  la  re- 
versed, wltb  Instmctionfl  to  tbe  court  belov 
to  Buataln  the  demurrer  to  appellee's  plea  In 
abatement,  and  for  farther  proceedlnga  not 
Inconalgtent  with  this  opinion. 


(6>  OMo  St.  SK) 

STATE  ex  rel.  PLIMMER  v.  POSTON  et  aL 

(Supreme  Court  of  Ohio.   June  24.  1898.) 
Elbctioh  Laws— CBHTtFiBD  KoMiXATioiiB— Gov- 
STiTUTioXAL  Lav. 

Ttxe  reanlrement  of  section  6  <89  Ohio 
Laws,  p.  434)  that  certified  nominatioDB  of  can- 
didates for  pablic  offices  must  be  made  b7'**con< 
T^tion,  cancns,  meetioK  oiE  qoalifled  electon, 
primary  election  held  by  such  electors  or  central 
or  ezecutire  committee,  representing  a  political 
party,  which  at  the  next  preceding  election  poll- 
ed at  least  one  per  cent,  of  the  entire  rote  cast 
in  the  atftte,"  u  not  repagnant  to  any  prori- 
sion  of  the  constitntion. 
Spear,  C.  J.,  and  Mlnshall,  J.,  dissenting. 

Petition  for  mandamas  by  the  state,  on  the 
relation  of  Richard  Pllmmer,  against  Poston 
and  others,  constituting  the  board  of  elec- 
tions of  the  dly  of  Oolnmbns.  FetltUm  dis- 
missed. 

The  defendants  constltnte  the  board  of 
elections  In  the  city  of  Colnmbns,  Ohio.  The 
plaintiff  alleges  that  he  is  an  elector  of 
Franklin  county;  that  at  a  conrentlon  of 
electors  of  such  county,  held  on  the  29tb 
day  of  March,  1898,  he  was  nominated  for 
the  office  of  county  commissioner  on  tbe  tick- 
et of  the  Prohibition  party,  and  that  other 
persons  named,  who  were  also  electors  of 
said  county,  were  nominated  for  tbe  other 
county  offices  to  be  filled  at  the  NoTember 
election,  1898;  that  on  the  17th  day  of  April, 
1808,  tbe  said  nominations  were  duly  certi- 
fied to  the  defendants,  aa  required  by  law; 
that  they  rejected  said  certlflcate,  and  re- 
fused to  file  the  same,  and  refused  to  print 
the  names  of  said  nominees  on  the  ballots  to 
be  voted  at  said  election,  claiming  that  said 
Prohibition  party  did  not  poll  1  per  cent  of 
the  vote  cast  at  tbe  last  preceding  election, 
as  required  by  section  6  of  the  ballot  act, 
and  that  said  party  failed  and  neglected  to 
file  with  said  board  nomination  papers,  as 
provided  by  section  7  of  said  act  T^e  peti- 
tion contains  no  allegation  as  to  the  nnmber 
of  votes  cast  by  said  party  at  the  last  elec- 
tion, nor  does  It  allege  that  any  nomination 
papers  were  filed  with  said  defendants,  or 
tendered  to  them,  other  than  the  certlflcate 
of  the  action  of  said  convention.  Bnt  the 
relator,  claiming  that  the  statutory  provi- 
sions under  which  tbe  defendants  refused  as 
aforesaid  are  In  conflict  wltb  section  1  of 
article  6  and  section  26  of  article  2  of  the 
constitntion,  prays  that  a  writ  of  mandamus 
may  issue,  commanding  the  defendants  to 
receive  and  flle  said  certificate,  and  to  print 
the  names  of  said  nominees  upon  the  ballots 
to  be  voted  at  the  next  election. 

O.  T.  Stew^,  F.  M.  Mecartney,  and  Mah- 
ton  Roncb,  for  relator.   Charles  W.  Toor- 


bees,  Florlsel  Smith,  and  WUllam  J,  Ford, 
tor  defendants. 

PER  GTJRIAM.  Since  no  nomination  papers 
were  tendered  under  seetlon  7  of  this  act,  Uie 
only  question  Is  whether  the  reqolrement  of 
section  6  that  a  certified  nomination  shall  be 
by  a  political  party  whldk  at  the  last  elec- 
tion "polled  at  least  one  per  cent  of  the  en- 
tire vote  cast  In  the  state"  Is  valid.  Cwtaln- 
ly,  the  right  of  a  qualified  elector  to  vote  at 
all  etectlims  Is  secured  by  section  1  of  article 
6  of  the  constttution,  bnt  that  the  exercise 
of  the  rUcht  ts  suhJect  to  soch  regulations, 
looking  to  a  fair  election,  as  do  not  unrea- 
sonably or  unnecessarily  lmi»alr  it,  Is  a  prop- 
osition too  familiar  to  call  for  dlscusslcm  or 
citatitm  of  aathorltles.  Some  restriction  iq>- 
on  the  right  to  have  nomlnationB  printed  up- 
on the  blanket  ballot  Is  necessary  to  render 
It  practicatde.  In  rlw  of  the  small  ratio  of 
voters  required  to  make  a  certified  nomina- 
tion, and  in  view  of  the  right  to  have  nomi- 
nations made  by  papers  or  petition  signed 
for  tliat  purpose,  and  of  the  right  contwiea 
by  the  act  upon  every  voter  to  supply  the 
names  of  all  persons  for  whom  he  may  desire 
to  vote,  we  cannot  say  tliat  the  exercise  of 
the  right  Is  unreasonably  Impeded.  In  Dew- 
alt  V.  Hartley,  148  Fa.  St  629,  24  AtL  186.  It 
was  held  tliat  an  act  requlttog  that,  to  en- 
title it  to  certify  nominations,  a  party  mnst 
have  poDed  3  i»er  cent  of  the  latgest  vote 
cast  at  the  next  preceding  election.  Is  valid. 
In  Bansom  v.  Black,  M  N.  J.  law.  «46,  24 
AtL  488, 1021,  the  same  conclusion  was  reach- 
ed with  respect  to  an  act  which  required  6 
per  coit  of  the  entire  vote  for  that  purpose. 
The  provision  under  consideration  was  en- 
forced by  this  oonrt  In  State  v.  Kinney,  57 
Ohio  St  221,  48  N.  E.  942,  though  Its  validity 
does  not  then  seem  to  have  beoa  doubted  by 
any  one.  Petitl<m  dismissed. 

SPBAB;  a  J.  (dissents.) 

MINSHALL,  X  (dissenting).  It  seems  dear 
to  my  mind  that  sections  0  and  7  of  the  bal- 
lot law,  as  amended  April  18,  1892  (88  Ohio 
Laws,  p.  434).  and  April  8,  1898  (98  Ohio 
Laws,  p.  94).  respectively,  requiting  a  party 
to  have  polled  a  certain  per  cent  of  the  ag- 
gregate vote  at  the  isrevloiM  election  b^«e 
It  can  have  its  nominees  placed  In  the  official 
ballot  or  a  petition  signed  by  an  equal  num- 
ber of  electors,  pledging  th^selves  to  vote 
for  the  nominees,  Impair  the  right  secured 
by  the  constitution  to  every  elector  to  ^te 
at  all  Sections,  and  to  do  so  by  ballot 
Const  art  6,  H  1,  2.  It  is  claimed  that  this 
right  Is  not  Interfered  with,  because  the  right 
Is  given  the  electors  to  erase  any  name  on 
the  ballot,  and  insert  that  of  the  person  of 
his  choice.  This  is  Ingenious,  but  not  ingen- 
uous. It  overlooks  the  object  an  elector  has 
in  casting  his  ballot  He  does  not  cast  It  as 
a  matter  of  amnsemoit  His  object  Is  to  se^ 
cure  tbe  elecUon  ot  a  person  ot  persons  who 
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will  best  represent  htm  In  bl>  own  Tiews  on 
questions  of  public  policy  and  tbe  adminis- 
tration oC  public  affairs.  Hence  tt  to  of  rital 
imptwtance  to  Um,  In  the  exercise  of  his 
right,  that  those  for  whom  he  votes  should 
have  an  equal  chance  at  the  polls  of  being 
supported  by  all  In  harmony  with  the  policy 
they  represent,  and  any  regulation  which  In- 
terferes with  this  right  Impairs  his  omstltu- 
tlonal  right  as  an  elector.  That  this  Is  done 
by  the  sections  above  referred  to  In  the  bal- 
lot law  In  an  cases  where  a  particular  party 
tailed  at  the  prerlons  election  to  secure  a 
cnrtaln  per  cent  of  the  a^regate  vote  cast, 
w  Is  a  new  party,  should,  it  seems,  be  plain 
to  any  unbiased  mind;  for  It  seons  too  plain 
to  require  argument  that,  when  the  nomi- 
nees of  a  party  must  be  written  on  the  ballot 
by  those  who  desire  to  vote  for  them,  su<A 
nominees  hare  not  an  equal  diance  of  an 
election,  whatever  their  character  or  political 
views  may  be,  with  those  whose  names  are 
l^lnted  on  tiie  (^clal  ballot,  and  may  be 
TOted  for  by  the  simple  act  of  making  a 
natk.  No  one  will,  I  appr^end,  draiy  that 
a  party  has  an  advantage  where  Its  ninnlnees 
may  be  voted  for  on  what  Is  known  as  a 
"straight  tl^et"  over  one  where  nominees 
cannot  be  so  voted  for.  It  wu  to  deprive 
leading  parties  of  this  siqiposed  unfair  ad- 
vantage that  the  original  Australian  ballot 
system  was  devised.  It  required  all  nomi- 
nees for  a  particular  office  to  be  placed  on 
tbe  ballot  under  a  proper  designation  of  the 
office  without  reference  to  any  party  noml- 
aatlott,  so  that  the  Sector  would  be  required 
to  select  for  himself  the  persons  for  wh<nn 
he  desired  to  vote.  It  Is  so  done  In  Massa- 
chusetts and  a  nnmber  of  the  other  states. 
But  in  this  state  we  have  simply  adopted  the 
name,  with  hardly  a  trace  of  the  system^ 
The  w^-nnderstood  advantage  of  a  "straight 
tlcketT'  la  denied  to  all  parties  who  cannot 
have  their  nominees  placed  on  the  official  bal- 
lot; and  Sectors  who  d^re  to  vote  for  them 
must  write  the  names  on  the  balloL  This  not 
only  Impairs  the  right,  but  places  an  unequal 
burden  on  the  voter  against  whom  this  dja> 
crimination  la  made,  and  must  necessarily 
dhnlnlah  the  number  of  votes  that  would 
otherwise  be  cast  for  such  nominees.  The- 
advantage  of  printed  ballots  In  securing  re- 
sults over  such  as  must  be  writt«i  by  tbe 
voter  hlmseU  Is  too  apparent  apd  well  borne 
oot  by  experience  to  admit  of  denial.  This 
evident  unfairness  is  sought  to  be  Justified 
on  the  ground  that  It  Is  necessary  to  tbe 
adoption  of  the  Australian  system,  as  wlth- 
oot  such  regnlation  there  would  be  no  limit 
to  the  extent  of  the  ballot;  or.  In  other 
words,  in  order  to  secore  the  supposed  bene- 
fits of  the  syst^  the  constituUonal  right  of 
an  elector  to  vote  at  all  elections  must  be 
pared  down  so  as  to  secore  an  official  bal- 
lot of  moderate  dtmensions.  This  simply 
places  tbe  size  of  the  baUot— a  piece  of  paper 
-above  tbe  right  of  the  elector  secured  to 
him  by  the  constitution.  I  do  not  deny  tha 


power  of  the  legislature  to  regulate  the  bal- 
lot and  the  casting  of  It,  but  all  such  regula- 
tions must  be  reaaonable  and  not  Impair  the 
right  to  vote.  The  regulation  by  which  the 
nominees  of  <me  party  are  ezdnded  from  the 
official  ballot  manlfratly  Impairs  this  right 
It  measurably  excludes  all  who  support  them 
from  the  polls  by  excluding  them  frcnn  the 
facilities  In  voting  enjoyed  by  an  others. 
They  are  at  least  luindlcapped  In  the  race. 
That  the  court  of  Pennsylvania  or  of  New  Jos 
sey  may  have  sustained  similar  laws  is  no 
reason  wby  this  or  any  other  court  should 
lend  Its^  to  a  flagrant  violation  of  the  right 
to  vote.  In  State  v.  Khmey,  57  Ohio  St.  221, 
48  N.  B.  042,  the  only  question  presmted  and 
considered  was  the  right  of  a  party  to  have 
a  device  at  the  bead  of  Its  ticket,  as  provided 
for  In  section  12  of  the  law.  This  Is  not  a 
ctmstltatlonal  right,  arf  Is  the  rig^t  to  vote, 
and  d^jtends  upon  a  compliance  with  the 
law.  The  Invalidity  ot  the  sections  here  in 
question  were  not  mooted  in  the  case,  and 
cannot  control  the  Judgment  of  tbe  court  in 
this  case.  Hence  the  last  clause  of  the  ma- 
jority opinion,  referring  to  that  case,  has  no 
pertinen<7  In  the  present  inquiry. 


0T4  ni.  M) 

KEITH  T.  MHil^ER  et  al. 
(Supreme  Court  of  IlUnoIa.    June  18.  1S9S.) 
Hdbband  axd  Wife— R&ioimio  Trcst— Harbibd 

WOHXN'B  AOTS— DSBDS— ESTABUSHUBHT 

or  Tbu»t— Writiss. 

1.  Evidence  that  a  hnsband  had  sufficient 
money  belonging  to  bis  wife  in  his  hands  at  the 
time  of  a  porcbase  of  certain  land  does  not  show 
a  porchaae  for  the  wife,  so  as  to  establish  a  re- 
sulting tniBt 

2.  Land  purchased  with  moDeys  of  the  wife, 
prior  to  the  married  woman's  act  of  18&1,  be- 
came the  absolute  property  of  the  husband, 
and  said  statute  did  not  devest  his  rights  or  ti- 
tle. 

3.  Payments  oral  agreements,  after  the  ti- 
tle Is  taken,  will  not  create  a  resulting  trust, 
since  the  trust  mnst  result.  If  at  aU,  at  the 
time  of  the  execution  of  the  conveyance. 

4.  Where  different  instruments  are  executed 
as  evidence  of  one  transaction,  they  are  to  be 
construed  as  constituting  but  a  single  instru- 
ment. 

0.  Defendant  and  Ms  wife  were  well  ad- . 
vanced  in  years  and  had  no  children.  Ihey 
had  a  large  farm,  paid  for  by  their  joint  labor, 
and  had  aiscussed  its  di)<posal  on  their  death. 
In  pursuance  of  such  a  discussion,  and  as  oral- 
ly agreed,  he  drew  up  two  wills,  one  for  him- 
self, and  one  for  his  wife,  which  was  signed  by 
her.  The  latter  will  devised  part  of  said 
land  which  "belongs  to  my  husband  •  •  • 
and  myself,"  subject  to  the  use  and  control  of 
the  husband  during  life.  Bdd,  that  there  was 
a  declaration  of  trust,  "msoifestcd  and  proved 
in  writing,"  within  the  meaning  of  Rev.  St  c 
S9,  6  9,  and  hence  effectual  to  establish  a  trust 
in  the  wife's  half  of  the  land  devised  In  her 
will. 

WUkiu  and  Cartwrlght  33*t  dissenting. 

Appeal  from  circuit  court,  Mc£Donongli 
county;  Jefferson  Orr,  Judge. 

Bill  In  equity  by  Charlotte  MlUer  and  oth- 
ers against  Jos^b  A.  Keith  for  a  decree 
that  plaintiffs  own  certain  lands  aubjeet  to  a 
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life  Interest  In  defendant  From  a  decree 
for  complalDants,  defendant  appeals.  Re- 
versed. 

This  was  a  bUl  In  equity,  filed  September 
1,  1893,  In  the  circuit  court  of  MeDonough 
county,  by  Charlotte  Miller.  Mary  Jane  Wolf. 
Robert  N.  Tyner,  and  Elijah  T.  Wolf  against 
Joseph  A.  Keith,  claiming  the  W.  %  of  the 
N.  E.  %  of  section  7,  township  7,  range  1,  Ip 
McDonough  county,  Hi.,  devised  to  them  un- 
der the  following  will  by  Martha  A.  Keltb, 
the  wife  of  Joseph  A.  Keith:  "First  I  give, 
bequeath,  and  dispose  of  my  property  as  fol- 
lows, viz.:  My  real  estate,  consisting  of  a 
certain  tract  of  land  described  and  designat- 
ed as  follows,  viz.  fifty-two  acres  of  land  on 
the  old  homestead  (Tyner  homestead),  locat- 
ed near  on  Blue  river,  in  Hancock  county, 
Indiana,  to  be  equally  divided  among  my 
dear  relatives,  my  sisters,  namely,  Mary 
Jane  Wolf  and  Charlotte  Miller,  my  brother, 
Robert  N.  Tyner,  and  nephew,  Elijah  T. 
Wolf;  and,  further  pr  secondly,  I  give,  be- 
queath, and  devise  unto  my  dear  r^tives 
the  following  described  real  estate,  via.: 
The  west  one-half  of  the  ncH-theast  quarter 
of  section  7,  In  township  7  north,  and  range 
1  west  of  the  fourth  principal  meridian,  in 
McDonough  county  and  state  of  Illintris, 
with  the  following  proviso  or  conditions: 
That  my  husband,  Joseph  A.  Keith,  have, 
during  his  lifetime,  the  entire  use  and  con- 
trol of  It,  and.  im.  case  he  should  make  sale 
of  the  same,  then  the  proceeds  of  said  sale 
shall  go  to  my  relatives  above  named,  equal- 
ly divided.  In  witness  whereof  I  hereunto 
set  my  liand  and  seal  this  28th  day  of  No- 
vember, 1885.  Martha  A.  Keith."  The  wlU 
was  executed  in  the  presence  of  two  wit- 
nesses, and  admitted  to  prot>ate  in  McDon- 
ough county,  February  3,  1886.  The  bill  al- 
leges that  Martha  A.  Keith  died  in  McDon- 
ough county,  February  1,  188ft,  leaving  a 
husband,  Joseph  A.  KeJth,  surviving  her,  but 
left  no  child  or  children;  that  she  left  a 
last  will  and  testament,  which  was  duly 
probated  February  3,  1886;  that  Joseph  A. 
Keith  claimed  the  aforraiUd  land  in  fee  (the 
land  in  Indiana  mentioned  in  the  will  not 
being  tnv<^ved  in  this  suit),  and  denied  com- 
plainants' title;  and  prays  that  complain- 
ants be  decreed  to  be  the  owners,  subject  to 
the  life  estate  of  Joseph  A.  Keith,  and  that 
the  court  decree  that  be  holds  the  land  In 
trust  for  complainants,  subject  to  said  life 
estate.  The  bill  also  alleges  that  Joseph  A. 
Keith  bought  this  land,  together  with  other 
land,  part  of  which  is  78  acres  on  the  8. 
side  of  the  S.  W.  ^  and  on  W.  of  the 
8.  E.  ^  of  section  6,  with  the  separate 
money  of  Martha  A.  Keith,  derived  from  her 
father,  Elijah  Tyner,  both  before  and  after 
his  death,  in  1871;  that  Keith  received  $1,- 
150  from  said  Tyner  before  his  death,  and 
|1,913  from  his  eetete.  all  bdonging  to  his 
wife,  Martha  A.;  that  said  Keith  and  his 
wife  hiSteoA  that  each  should  own  an  Inter* 


est  In  said  land  In  proportion  to  the  amount 
invested  therein  by  each;  that  said  Keith 
agreed  with  said  Tyner  that  the  money  he 
had  or  should  receive  from  him  or  his  es- 
tete  should  be  Invested  for  the  use  of  Mar- 
tha A.,  or  her  heirs  at  the  death  of  said 
Keith;  that  said  Keith  bought  the  lands 
and  took  the  deeds  in  his  own  name;  that 
said  Keith  and  his  wife.  In  her  lifetime,  had 
made  an  oral  partition  of  said  lands,  by 
which  it  was  agreed  that  she  should  have 
the  lands  in  controversy  as  her  separate 
proper^;  that  said  Keith  wrote  a  Joint  will 
for  himself  and  wife,  by  which  he  devised 
the  same  from  said  Martha  A.  to  himself  for 
life,  remainder  to  her  heirs,  writing  his  own 
name  therein,  and  that  the  same  Is  a  declara- 
tion of  trust  in  which  be  held  the  land;  that 
pursuant  to  such  agreement  said  Martha  A. 
claimed  to  be  the  sole  owner,  subject  to  such 
life  estate;  that  said  Keith  has  been  In  pos- 
session since  her  death,  and  now  denies  that 
she  ever  bad  any  Interest  in  the  land,  or 
that  complainanto  now  have,  and  denies  she 
had  any  right  to  dispose  of  the  same  by  de- 
vise; that  said  agreement  is  not  of  record, 
and  that  said  Keith  is  liable  to  dispose  of 
the  land.  The  bUI  prays  that  said  oral  par- 
tition be  confirmed  and  for  general  relief. 

Joseph  A.  Keith  put  In  an  answer  to  the 
bill.  In  which  he  admits  the  making  and 
probate  of  the  wHI  of  his  wife,  Martha  A., 
and  the  death  of  Elijah  Tyner;  denies  knowl- 
edge of  her  will  until  after  het  death;  de- 
nies that  be  purchased  the  land  in  contro- 
versy, or  any  land,  with  money  belonging  to 
Martha  A.  or  with  money  received  from  her 
father;  denies  there  was  any  agreement  that 
she  idionid  have  any  interest  therein  or  that 
he  bought  any  land  with  such  money;  de- 
nies that  he  agreed  with  Blljah  Tyner  to  in- 
vest any  money  for  Martha  A.,  or  that  the 
same  or  any  land  or  property  should  go  to 
her  or  her  heirs  at  his  death,  and  sete  up 
the  sltatote  of  frauds  as  a  def^ise;  denies 
that  be  wrote  a  joint  will  for  himself  and 
wife,  and  fb&t  any  will  of  his  wife  contained 
a  declaration  of  trust  signed  by  him;  de- 
nies that  there  was  any  oral  partition,  and 
that  his  wife  was  to  have  the  land  In  cfm- 
-troveray  as  her  separate  property,  or  that 
she  ever  claimed  it  except  by  her  will,  which 
was  without  his  knowledge  or  oMis^t;  says 
that  he  became  fbe  owner  of  all  the  lands 
mentioned  in  the  bill  about  40  years  ago,  by 
deeds  to  himself,  paying  the  consldoatlon 
out  of  his  own  means,  and  not  from  hta 
wife's,  and  did  not  hare  any  of  her  money 
when  the  conv^ances  were  made;  tiiat  said 
conveyances  were  recorded  and  kept  at  his 
home;  that  his  wife  knew  said  lands  were 
so  conveyed  to  blm,  and,  with  her  knowledge 
and  consent,  he  bad  exclusive  and  open  pos- 
session and  control,  and  paid  taxes,  since  the 
date  of  said  deed,  claiming  to  own  the  same: 
that  complainants  have  had  knowledge  of 
his  claim  since  MarHia  A.  Keith's  death 
from  his  posseeslon  and  from  the  records,. 
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tod  bare  acqideKed  therein;  sets  JXV  lachea 
and  posseiisiDii  for  20  yean,  and  paymeot  of 
taxes  for  T  years,  nndw  color  of  title,  aa  a 
d^nae;  that  he  Is  the  absolute  owner  of 
said  land,  and  that  said  Martha  A.  had  no 
Interest  therein  which  she  could  dispose  of 
h7  will,  and  denies  that  complainants  are 
utifled  to  any  relief.  A  general  replication 
was  filed  by  complainants  to  the  answer. 
The  decree  below  found  a  resulting  trust  in 
all  the  land  In  favor  of  Martha  A.  Keltt.  Jo- 
seph A.  Keith  appealed. 

Sherman  &  Tunnlcliff  and  Xeece  &  Son, 
for  appellant  Bally  &  Holly  and  David  My- 
era,  for  ai^dlees. 

CRAIG,  J.  (after  stating  the  facts).  It  Is 
contended  In  tiie  a^nunent  by  appellees  that 
Om  facts  establish  a  resoltlnK  trust  as  to  the 
land  ,In  cmtroversy.  It  does  not  appear  by 
a  preponderance  of  the  evidence  that  when 
the  property  In  controversy  was  purchased 
by  Keith  and  the  conveyance  made  to  htm 
the  consideration  was  paid  with  the  money  of 
his  wife.  Keith  swears  he  bought  all  the 
land  with  his  own  money;  that  he  had  f600 
when  be  came  to  Illinois  with  his  wife,  In 
1850;  which  he  had  earned  farming  and  In  the 
carpenter  business;  that  he  bought  land  with 
this  money,  which  land  he  afterwards  sold, 
and  bought  the  land  In  controversy,  In  1860; 
that  he  never  got  a  dollar  of  any  one  to  buy 
land  with.  The  recdpts  Introduced  by  com- 
plainants, signed  by  Martha  A.  Keith  and 
Joseph  A.  Keith,  to  Wijah  Tyner,— one  for 
$550,  dated  March.  1854,  and  aae  for 
dated  December,  1871,— for  advancements  to 
her,  do  not  show  that  the  money  went  to  pur- 
chase this  land.  Keith  says  his  wife  lost  $400 
In  the  bank  which  broke  In  Bushnell,  and 
she  loaned  $400  to  one  Bobbell  and  never 
got  anything  from  blm.  He  says  be  borrowed 
$500  from  Elijah  Tyner,  bis  wife's  father, 
to  buy  cattle  with,  and  paid  him  $50  a  year 
Interest  for  nine  or  ten  years;  that  no  part  of 
it  went  Into  the  land;  that  he  paid  this  |500 
to  his  wife  as  soon  as  her  father  died.  This 
testimony  stands  uncontradicted.  To  raise 
a  resulting  trust  In  favor  of  the  wife,  on  the 
ground  that  her  money  went  Into  the  pur- 
chase of  the  land,  that  fact  must  be  clearly 
proved.  It  would  not  be  Inferred  from  the 
fact  that  the  husband  had  In  his  hands  suffi- 
cient money  of  the  wife  to  make  the  purchase. 
Thomas  v.  City  of  Chicago,  55  111.  403;  Oorder 
V.  Corder,  124  UL  229,  16  N.  B.  107. 

It  appears  from  the  evidence  that  the  land 
In  controversy  was  bought  In  1855.  The 
common  law  was  in  force  In  this  state  at 
that  time.  Joseph  A.  Keith  was  married  to 
Martha  A.  Keith  In  1846,  and  all  moneys  re- 
ceived prior  to  the  act  of  1881,  when  reduced 
to  possession,  "by  force  of  well-known  and 
long-established  principles  of  law  governing 
marital  relations,  became  the  property  of  the 
basband,  and  the  chattels  purchased  with  It 
became  his  likewise.    The  statute  of  1801 


never  was  designed  to  take  from  the  husband 
that  which  beloz^ed  to  him  aa  a  conse- 
qoence  ct  the  marriage^  nor  could  tt  do 
BO  wIQiont  violating  those  principles  of  right 
and  Justice  no  legislature  has  ever,  knowingly 
and  of  purpose,  disregarded  and  Ignored." 
Farxell  Patterson,  43  HI.  62;  Dubois  v. 
Jackson,  ^  111.  49;  Jassoy  v.  Dellus,  65  III. 
409.  Under  the  foregoing  decisions  all  the 
moiwy  received  by  Martha  A.  Keith  prior  to 
1861  became  the  property  of  her  husband, 
and,  even  If  it  had  been  paid  towards  the 
purchase  of  the  land  In  controversy.  It  could 
not  be  regarded  as  the  money  of  the  wife. 

It  Is  stated  that  $2,162.91  was  received  by 
Martha  A.  K^tb  after  the  death  of  her  fattier. 
This  cannot  affect  the  qnestion,  as  the  trust 
must  result,  if  at  all,  at  the  Instant  the  deed 
Is  taken  and  the  title  vests  In  the  grantee. 
Perry  on  Trusts  (section  133)  says:  "No  oral 
agreements  and  no  payments,  before  or  after 
the  title  Is  taken,  will  create  a  resulting  trust, 
unless  the  transaction  is  such,  at  the  moment 
the  title  passes,  that  a  trust  will  result  from 
the  transaction  Itsdf."  The  same  doctrine 
was  held  by  tbla  court  In  Reed  v.  Reed,  136 
IlL  482,  25  N.  B.  1095,  where  we  said:  ^'The 
resulting  trust  must  arise.  If  at  all,  at  the 
thne  of  the  execntton  of  the  conveyance." 
The  evidence  Is  not  sufficient  in  this  case  to 
establish  a  resulting  trust 

Was  there  a  declaration  of  trust,  manifested 
and  proved  by  some  wrltli^,  within  the  mean- 
ing of  section  9  of  chapter  68  of  the  Revised 
Statutes  of  nitools?  It  appears  by  the  evi- 
dence tbat  on  the  19tfa  day  of  S^tember, 
1880,  Joseph  A.  Keith  prepared  two  willa,— 
one  for  his  wife  and  one  tor  himself.  Both 
were  in  his  own  handwriting.  Keith  testi- 
fied: "At  the  time  the  will  I  have  produced 
in  court  was  written,  I  wrote  one  tta  myself. 
Both  were  written  at  the  same  time.  My- 
self and  wife  talked  over  our  affairs,  and 
about  the  land  each  should  have,  and  how  It 
should  be  disposed  d,  and  after  the  convosa- 
tion  it  was  reduced  to  writing  in  these  wflls. 
•  •  •  Whatever  agreement  we  made  was 
put  in  the  wills  Just  as  we  agreed."  The  first 
clause  of  the  will  drawn  for  his  wife  devised 
to  the  C(Hnplalnants  62  acres  of  land  in  Han- 
cock county,  Ind.  The  following  is  the  sec- 
ond Clause,  and  the  part  necessary  to  be  con- 
sidered in  this  case:  "Second.  I  also  give  and 
bequeath  to  my  dear  relatives  above  named 
a  certain  tract  or  parcel  of  land  which  be- 
longs to  my  hiuband,  J.  A.  Kdth,  and  my- 
self, after  we  are  done  with  It,  lying  and 
being  In  the  county  of  McDonough  and  state 
of  Illloois,  known  and  described  as  follows, 
to  wit:  The  west  half  of  the  northeast  quar- 
ter of  No,  7  (seven),  in  township  No.  7  (seven) 
north,  of  range  No.  1  (one)  west  of  the  fourth 
principal  meridian,  eighty  acres,  more  or  lefu. 
If  the  above-named  real  estate  has  not  been 
disposed  of  at  the  death  of  myself  and  hus- 
band, J.  A.  Keith,  I  bequeath  it  to  my  four 
dear  relatives,  as  stated  befwe;  and  If  It  has 
been  sold,  and  turned  Into  money  or  real  es- 
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tate,  and  has  Dot  been  tised  for  particular 
wants  or  necessities  of  qb,  wbat  remains  of 
it,  as  I  stated  above,  eltber  real  or  personal, 
I  give  to  my  four  dear  relatives.  Mar?  Jane 
Wolf,  Charlotte  Miller,  Robert  N.  Tyner,  and 
Elijah  T.  Wtrif,  be  equally  divided  between 
them."  Keith  also  testified  that  he  put  the 
date  to  It;  that  the  signature  was  the  sig- 
nature of  his  wife;  that  they  consulted  to- 
gether with  reference  to  gettlug  up  the  will 
prior  to  hie  writing  It,  and  that  she  consented 
to  the  same;  that  the  will  he  wrote  for  Urn- 
self  and  the  one  he  wrote  for  his  wife  were 
alike,  eccept  her  will  related  to  the  land 
south  of  the  road,  which  at  her  death  was  to 
go  to  her  heirs,  and  his  will  related  to  the  land 
north  of  the  road,  which  at  his  death  was  to 
go  to  his  heirs;  that  there  were  no  witnesses 
to  either  will;  that  he  did  not  recollect  that 
his  name  was  to  It,  but  he  might  have  signed 
it;  that  he  destroyed  his  wUl  as  soon  as  she 
died,  and  before  he  married  his  second  wife. 

In  construing  these  two  wills,  prepared  by 
and  In  the  handwriting  of  Joseph  A.  Keith, 
for  himself  and  wife,  at  the  same  time,  they 
fan  within  the  rule,  frequently  applied  by 
this  court,  that,  where  different  Instmmente 
are  executed  as  the  evidence  of  one  transac- 
tion or  agreement,  they  are  to  be  read  and 
construed  as  constituting  but  a  single  Instru- 
ment Wilson  V.  Roots,  U9  lU.  379,  10  N. 
E.  204;  Gardt  v.  Brown,  113  111.  475;  Duncan 
V.  Oharles,  4  Scam.  561;  Freer  t.  Lake,  116 
HI.  G62,  4  N.  E.  612.  Appellant  contends  that, 
whatever  might  have  been  the  efficacy  of 
these  two  wills  as  a  declaration  of  trust  or  a 
testamentary  disposition  of  the  alleged  prop- 
erty of  Martha  A.  Keith,  they  were  revoked 
by  the  sntnequent  will  prepared  by  one  Edie 
and  probated  after  her  death.  The  case  at 
bar  comes  within  the  case  of  Kingsbury  r. 
Bumslde,  68  111.  310,  where  it  was  said  (page 
330);  "We  have  seen  that  the  trust  is  not 
necessarily  to  be  declared  In  writing,  but  only 
to  be  manifested  and  proved  by  writing,  and, 
If  there  be  written  evidence  of  the  existence 
of  the  trust,  the  danger  of  parol  declarations, 
against  which  the  statute  was  directed,  la 
effectually  removed,"— citing  Lewin,  Trusts, 
63.  In  Forstra  v.  Hale,  3  Ves.  696,  decided  by 
the  master  of  the  rolls  In  1798,  in  construing 
the  seventh  section  of  the  English  statute  re- 
siKctlng  trusts,  which  is  like  section  9  of  the 
statutes  of  this  state.  It  was  said:  "All  dec- 
larations of  creations  of  trusts  or  confidences 
of  any  lands,  tenements,  or  hereditaments 
shall  be  manifested  and  proved  by  some  writ- 
ing signed  by  the  party."  The  master  of  the 
rolls  adopted  a  letter  as  a  clear  declaration 
of  trust,  by  which  he  said  he  meant  clear 
evidence  In  writing  that  there  was  such  a 
trust.  And  again  the  lord  chancellor.  In  1800 
(5  Yes.  SOS),  In  regard  to  adopting  a  letter  as 
evidence  In  writing  of  a  declaration  of  trust, 
said:  *Tt  Is  not  necessary  that  It  should  be 
a  declaration,  but  a  writing  signed  by  the 
party  may  be  evidence  of  a  trust  admitted  In 
tbBt  wilting.**   The  question  vC  reTOcatlon, 


or  whether  those  wHIs  were  valid  and  opera* 
tive  as  wills,  is  Immaterial,  but  the  real  ques- 
tion Is,  was  there  evidence  la  writing,  mani- 
fested and  proved  by  thoe  wIUs,  of  the  ex- 
istence of  a  trust? 

In  construing  written  Instruments  courts 
will  endeavor,  in  all  cases,  to  place  them- 
selves In  the  position  of  the  contracting  par- 
ties, so  that  they  may  understand  the  lan- 
guage used  in  the  sense  Intended  by  the 
parties  using  It  Keith  and  his  wife  were 
married  In  1845,  were  w^  advanced  In  years, 
and  were  without  children.  They  had  a  farm 
of  208  acres  of  valuable  land,- the  accumula- 
tion of  their  Joint  labor,  and  they  talked  over 
the  matter  as  to  how  It  should  be  disposed 
of  at  their  death.  The  husband  says  that  he 
and  his  wife  talked  over  their  affairs,  and 
about  the  land  each  should  have,  and  after 
that  conversation  it  was  reduced  to  writing  In 
these  wills;  that  It  was  put  In  the  wills  Just 
as  they  agreed;  that  he  wrote  the  wills,  and 
they  were  in  his  own  handwriting.  The  Ian- ' 
guage  is  as  follows:  "I  also  ^ve  and  be- 
queath to  my  dear  relatives  above  named  a 
certain  tract  or  parcel  of  land  which  belongs 
to  my  husband,  John  A.  Keith,  and  myself, 
after  we  are  done  with  it,  and  lying  and  be- 
ing in  the  county  of  McDonough  and  state 
of  Illinois,  known  and  described  as  foUowa, 
to  wit:  The  west  half  of  the  northeast  quar- 
ter of  No.  7,  in  township  No.  7  north,  of 
range  No.  1  west  of  the  fourth  principal 
meridian,  eighty  acres,  more  or  less."  The 
language,  "a  certain  tract  of  land  belonging 
to  my  husband,  John  A.  Keith,  and  myself," 
clearly  establishes  the  existence  of  a  trust 
In  favor  of  Martha  A.  Keith  to  an  undivided 
half  of  the  W.  ^  of  the  N.  E.  %  of  section 
7,  township  7  N.,  range  1  W.  of  the  fourth 
principal  meridian,  subject  to  the  use  and 
control  of  Joseph  A.  Keith  during  his  natural 
life.  The  trust  being  manifested  and  proved 
by  the  written  wills,  written  by  Keith  him- 
self, who  was  by  law  able  to  declare  the 
trust.  It  must  be  carried  out. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  that  court  to  enter  a  decree  declartog 
the  trust,  and  require  the  proper  conveyance 
to  complainants  of  one-half  of  the  land  de- 
scribed In  the  will  of  Martha  A.  Keith, 
dated  November  28,  1885,  and  duly  probated, 
but  subject  to  the  use  and  control  of  Joseph 
A.  Keith  during  Us  natural  life.  Reversed 
and  remanded. 

WILKIN  and  OABTWBIGHT*  3J^  dissent- 
ing. 


OM  Ohio  St.  676} 
HAT.TC  V.  STATE, 
^npreme  Conrt  of  Ohio.    June  24,  ISBS.) 

IltDIOTIIBNT-OrPSKSB  IN  ALTBRVATITB— PbaCTIOB 

or  Mbdioinb— Failurb  to  Film  CsimFrcATB^ 
— NsoATiTiae  ExoEpnoxs  ik  Indiothbht. 
1.  When  an  offense  against  a  criminal  stat- 
ute may,  in  the  same  transaction,  be  committed 
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fn  one  or  more  of  lereral  wars,  as  therein  pro- 
Tided.  the  iDdictment  may,  m  a  single  count, 
obftrge  its  commission  to  any  or  all  o(  the  wi^ 
specified,  if  they  are  not  repugnant, 

2.  An  indictment,  drawn  tmder  the  act  "to 
regulate  the  practice  of  medicine  in  the  state 
of  Ohio"  (92  Ohio  Laws,  p.  44),  which  charts 
that  the  defendant,  without  having  complied 
with  the  proTiaions  of  the  act,  for  a  fee,  pre* 
scribed,  directed,  and  recommoided  for  the  use 
of  a  person  named  a  drug,  medicine,  and  agen- 
cy, put  up  in  a  paper  box,  on  which  he  wrote  di- 
rections, to  which  he  signed  his  name,  and  ap- 
pended thereto  tiie  letters  **M.  D^"  is  not  bad 
for  duplicity. 

8.  An  averment  In  such  Indictment  that  the 
defendant,  at  a  time  more  than  00  days,  after 
the  passage  of  the  statute,  practiced  medicine 
in  the  county  of  hts  residence  without  having 
left  with  the  probate  Judge  of  the  county  a  cer- 
tificate of  the  state  board  of  medical  registra- 
tion and  examinadon,  is  sufficient  to  show  a 
failure  to  comply  with  the  provisions  of  the 
statute.  It  is  nnnecessary  to  aver  either  that 
the  defendant  was  not  a  gradaate  of  a  medical 
college,  or  that  he  was  not  a  legal  practitioner 
of  medicine  when  the  statute  was  enacted. 

4.  Where  an  exception  or  proviso  in  a  crim- 
inal statute  is  a  part  of  the  description  of  the 
offense,  it  must  be  negatived  by  averment  In 
the  Indictment,  in  order  to  fully  state  the  of- 
fense; but,  when  its  effect  is  merely  to  except 
specified  acts  or  persons  from  the  operation  of 
the  general  prohibitory  words  of  Uie  statute, 
the  negative  averment  is  unnecessary, 

6.  Hie  proviso  contained  In  section  4403f  (Rev. 
St  189^  of  the  act  to  regulate  the  practice 
of  medicine  in  Oils  state  is  not  descriptive  of 
the  offense  made  punishable  by  the  first  clause 
of  section  4403g;  and  an  indictment  for  such 
offense,  otherwise  good,  is  not  demurrable  for 
want  of  on  averment  negativing  the  facts  to 
whidi  the  proviso  relate*. 

(Syllabus  by  the  Omrt) 

'WlllJain  F.  Hale  was  coOTlctea  In  the  conrt 
of  commoD  pleas  of  tinlawfally  practiclnic 
.  medicine.  The  Judgment  was  afflrmed  by  the 
circuit  court,  and  defendant  moves  for  leave 
to  file  a  petition  in  error.    Motion  OTerruled. 

At  the  February  term,  1888,  of  the  conrt 
of  common  pleas  of  Jackson  county,  William 
F.  Hale  was  Indicted  for  practicing  medicine 
In  that  county  without  having  complied  with 
the  provisions  of  the  act  "to  ,  regulate  the 
practice  of  medicine  In  the  state  of  Ohio." 
pawed  February  27,  1896  (92  Ohio  Laws,  p. 
44).  The  Indictment  charges  that:  "William 
F.  Hale,  late  of  said  county,  on  the  14th 
day  of  February,  In  the  year  of  our  Lord 
1898,  at  said  county  of  Jackson  and  state  of 
Oblo,  did  knowingly,  willfully,  and  nnlaw- 
fully  practice  medtdne  In  the  state  of  Ohio 
without  having  first  complied  with  the  pro- 
visions of  the  act  of  the  general  assembly 
of  the  state  of  Ohio  entitled  *An  act  to  regu- 
late the  practice  of  medicine  In  the  state  of 
Ohio,'  passed  February  27,  1806,  in  this:  that 
at  the  time  and  place  aforesaid  he.  the  said 
wmiam  F.  Hale,  did,  for  a  fee,  to  wit,  the 
sum  of  thirty-five  cents,  prescribe,  direct, 
and  recommend  for  the  use  of  one  C.  B.  Mc- 
Clelland a  certain  drug,  medicine,  and 
agency,  to  wit,  a  certain  dmig,  medicine,  and 
agency  put  up  In  tablet  form,  and  encased 
In  a  certain  paper  box,  upon  the  outside  of 
which  said  paper  box  then  and  there  con- 


taining said  medtdne,  put  up  tn  tablet  form 
ai  aforesaid,  be^  the  said  WlUlam  F.  Hale, 
thai  and  there  wrote  and  signed  his  naxne 
to  a  certain  prescription  and  direction,  and 
be,  the  said  William  F.  Hale,  Uien  and  there 
annexed  and  appended  the  tetters  'M.  D.'  to 
his  said  name  so  written  tmder  and  signed 
to  said  prescription  and  direction  as  afore- 
said, which  said  prescription  and  dhrecdon 
is  In  the  words  and  figures  following,  to  wit, 
*1  tD  2  with  eadi  xeaL  Hale,  M.  D.,'  the 
name  and  composition  of  which  said  medl' 
cine,  drug,  and  agency  Is  unknown  to  this 
body,  the  grand  Jury  aforesaid,  tot  the  treat* 
ment,  car^  and  rdlef  of  a  certain  bodfly  In- 
firmly or  disease,  the  name  and  natnte 
whereof  Is  unknown  to  said  body,  the  grand 
Jury  aforesaid;  he,  the  said  William  F.  ^de, 
at  the  time  aforesaid  not  having  left  tor  rec> 
ord  with  the  probate  Judge  of  the  county 
in  Ohio  wherein  he  then  resided,  to  wit,  the 
county  of  Jackson,  a  certificate  tonn  the 
state  board  of  medical  registration  and  ex- 
amination of  the  state  oi  Ohio  entltilng  him 
to  practice  medicine  or  surgery  wltiiln  the 
state  of  Ohio,  as  required  by  the  act  afore- 
said, and  he,  the  said  WlUIsm  F.  Hale,  at  the 
time  aforesaid  not  being  entitled,  under  the 
act  aforesaid,  or  the  law  of  Ohio,  to  practice 
medlciae  or  surgery  within  the  state  of 
Ohio,"  The  defendant  filed  his  motion  to 
quash  the  Indictment  on  the  ground  that  It 
was  bad  for  dnpUdly;  and,  that  motion  hav- 
ing becm  overruled,  the  defendant  filed  a  de- 
murrer to  the  bidlctment  whldi  was  also 
overruled.  He  was  found  guilty  ml  the  trial 
of  the  case,  and  adjudged  to  pay  a  fine  and 
the  costs  of  proBecnti<m.  "Oat  Judgment 
waa  afflrmed  by  the  circuit  cour^  and  Ihe 
present  motion  la  nude  for  leave  to  file  a 
petltiott  In  error  In  this  court  to  reverse  the 
Judgmeaats  bek>w.  The  errors  assigned  are 
the  overruling  of  the  motion  to  quash  the  In- 
dictment; and  of  the  demurrer  thereto.  These 
wOI  be  more  particularly  noticed  In  the  o^- 
ion, 

Powell  &  Eobanks,  for  the  motioa  A.  XL 
Jacobs,  Proa.  Att7.»  for  the  State. 

WILLUMB,  J.  (after  stating  the  facts). 
As  the  statute  on  which  this  prosecution  is 
founded  is  of  recent  enactment,  and  the  ques- 
tions presented  are  likely  to  arise  in  other 
cases,  it  has  been  deemed  proper  to  report 
the  decision  upon  the  motion. 

1.  The  statute  provides  (Rev.  St  1890,  i 
4403f)  that  any  person  shall  be  regarded  as 
practicing  medicine  or  surgery,  within  the 
meaning  of  the  act,  "who  shall  append  the 
letters  M.  D.  or  M.  B.  to  his  name,  or  for  a 
fee  prescribe,  direct  or  recommend  for  the 
use  of  any  person,  any  drug  or  medicine  or 
other  agency  for  the  treatment,  cure  or  relief 
of  any  wound,  fracture  or  bodily  injury,  in- 
firmity or  disease."  And  It  Is  contended  that, 
as  the  Indictment,  In  the  same  count,  chafes 
that  the  accused  prescribed  a  medicine  for 
the  use  of  a  person  named,  and  appended  the 
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letters  "M.  D.**  to  bis  name,  subscribed  to 
directions  written  on  the  packaxe  for  the 
use  of  the  medicine,  two  distinct  offenses 
are  charged,  rendering  the  Indictment  ob- 
noxious to  a  motion  to  quash  on  the  ici'ound 
of  duplicity.  It  appears  1»  be  a  well-settled 
rule  of  criminal  pleading  that  when  an  of- 
fense against  a  criminal  statute  may,  In  the 
same  transaction,  be  committed  In  one  or 
more  of  several  ways,  the  Indictment  may» 
In  a  single  count,  charge  Its  commission  In 
any  or  all  of  the  ways  specified  in  the  statute. 
If  they  are  not  repugnant,  and  proof  of  any 
(me  of  them  will  sustain  the  indictment. 
This  rule  Is  more  fully  stated  In  Bishop's 
New  Criminal  Procedure  (Tolume  1,  I 
as  follows:  "A  statute  often  makes  punish- 
able the  doing  of  one  thing,  or  anotlier,  or 
another;  sometimes  specifying  a  considera- 
ble number  of  things.  Then,  by  proper  and 
ordinary  construction,  a  person  who,  In  one 
transaction,  does  all,  Ykiatea  the  statute  but 
once,  and  Incurs  oviy  one  penalty.  Tet  he 
Tlolates  It  equally  by  doing  one  of  the  things. 
Therefore  an  Indictment  on  such  a  statute 
may  allege  in  a  single  count  that  the  defend- 
ant did  as  many  of  the  forbidden  things  as 
the  pleader  chooses,  employing  the  conjunc- 
tion 'and'  where  the  statute  has  'or*;  and  it 
will  not  be  double,  and  it  will  be  established 
at  the  trial  by  proof  of  any  one  of  them.** 
The  offense  of  practicing  medicine  without 
compliance  with  the  statute  may,  as  ;t  Is  de- 
fined in  section  4403f.  be  committed  either 
by  prescribing  a  medicine  or  remedial  agency 
for  a  fee.  or  by  appendhig  to  one's  name  the 
letters  *M.  D.';  but  It  is  apparent  that  the 
statute  may  be  violated  In  both  of  these 
ways  in  the  same  transaction.  It  Is  not  un- 
usual, in  prescribing  a  remedy,  whether  It 
is  prepared  ready  for  use,  by  the  physician, 
or  Is  to  be  filled  by  a  druggist,  to  accom- 
pany the  prescription  with  directions  for  the 
use  of  the  remedy;  and  when  such  direction 
la  written,  and  signed  with  the  usual  profes- 
sional designation  or  abbreviation 'of  a  physi- 
cian appended  to  the  signature,  by  a  person 
not  authorized  to  practice  medicine,  there  Is 
committed,  by  the  same  transaction,  an  of- 
fense against  each  of  tiie  provisions  of  the 
statute,  and  both  may  be  charced  In  a 
single  count  without  rendering  the  Indict- 
ment objectionable  on  the  ground  of  du- 
plicity. Under  snch  Indictment  there  may 
be  a  conviction  upon  proof  of  a  violation  of 
either  of  the  provisions;  and  such  convic- 
tion, or  an  acquittal,  will  necessarily  be  a 
bar  to  any  further  prosecution  based  on  that 
transaction.  Nor  la  this  indictment  open  to 
the  objection  of  duplicity  because  It  chaises 
that  the  defendtmt  prescribed,  directed,  and 
reconunended  the  remedy,  and  describes  the 
latter  as  a  drug,  medicine,  and  agency  tor  the 
treatment,  cure,  and  relief  of  a  wound,  frac- 
ture, and  bodily  Injury,  although  the  stat^ 
nte  Is  In  the  alternative,  and  makes  It  an 
offense  to  do  either  of  the  things  mentioned; 
for  they  are  not  repugnant,  and  all  of  them 


may  occur  In  the  same  transaction,  constitut- 
iug  but  one  offense.  Upon  this  principle  It 
has  been  held  that,  where  a  statute  made  It 
a  crime  to  use  Instruments  or  admlnlater 
drugs  to  produce  an  abortion,  an  Indictment 
drawn  on  it  was  not  double  which  charged 
that  both  of  tliose  mrans  were  onployed  by 
the  defendant  In  the  commission  of  the  of- 
fense. Com.  Brown.  14  Gray,  410.  And 
under  a  statute  which  prohibited  the  un- 
licensed sale  of  rum.  brandy,  whisky,  or  gin. 
it  was  held  proper  to  change  In  a  single 
count  tiie  sale  of  aU  these  various  kinds  of 
liquors.  Bawson  v.  State,  19  Conn.  202. 
Numerous  cases  are  found  in  the  books  in 
which  Indlctmeute  so  drawn  on  alternative 
statutes  have  been  sustained.  Bish.  SL 
Crhnes,  H  244,  383;  Bish.  New  Cr.  Proa  i 
686. 

2.  The  indictment  charges  that  at  the  time 
the  defendant  engaged  in  the  practice  of 
medicine,  as  therein  described,  he  had  not 
left  for  record  with  the  probate  Judge  of  the 
county  in  which  he  resided  and  so  practiced 
a  certificate  of  the  state  board  of  medical 
registration  and  examination  entitling  him 
to  practice  medlclno  or  surgery  In  this  stete. 
as  required  by  the  statute;  but  It  contains 
no  averment  that  he  was  not  a  graduate  In 
medicine  or  surgery,  or  a  legal  practitioner 
under  the  laws  In  force  when  the  stetnte 
was  passed,  and  the  want  of  such  averment 
is  one  of  the  objections  made  to  the  Indict- 
ment  on  the  demurrer.  The  contention  Is 
that  snch  an  averment  Is  necessary  to  the 
Btetement  of  an  offense  under  tiie  statute, 
because  neltitier  those  who  were  legal  prac- 
titioners at  the  time  of  Its  passage,  nor 
graduates  of  medical  colleges,  are  required 
to  leave  certtflcates  obtained  by  them  from 
tiie  medical  board  with  the  probate  Judge; 
that  requirement  being  applicable.  It  Is  said, 
to  those  only  who  receive  certificates  upon 
examination  by  the  board.  We  are  unable 
to  adopt  that  construction  of  the  statute.  It 
fas  made  necpssary,  by  section  4403c,  tor  ev- 
ery person,  without  exception,  to  first  com- 
ply with  the  provisions  of  the  statute,  before 
engaging  In  the  practice  of  medicine  or  sur- 
gery; and  section  4408g  makes  It  a  misde- 
meanor for  any  person  to  practice  medldne 
or  surgery  without  having  first  complied 
with  the  provisions  of  sections  4403c  and 
44(^.  Compliance  with  both  of  these  sec- 
tions is  essential.  By  the  first  of  them,  all 
persons  who  desire  to  engage  In  the  practice 
of  medicine  or  surgery  (those  who  were  le- 
gal practitioners  at  the  time  of  the  enact- 
ment of  the  statute,  and  graduates  of  med- 
ical colleges,  as  Veil  as  others  who  were  nei- 
ther) are  required  to  first  obtain  a  certificate 
entitling  them  to  do  so,  from  the  board;  the 
(mly  llmltetion  upon  that  requirement  being 
that  persons  engaged  in  the  practice  when 
the  stetuto  was  enacted  are  authorized  to 
continue  therein  for  a  period  of  90  days  aft- 
er it  took  effect,  in  order  to  enable  them  to 
apply  for  and  obtain  tiie  certificate  required; 
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but.  If  they  would  thereafter  engage  In  the 
practice,  tbey  must  have  the  neceBsary  cer- 
tificate. There  is  a  ditTerence  In  the  mode 
of  obtaining  these  certificates.  A  graduate 
of  a  medical  college  Is  required  to  present 
falB  diploma  to  the  board  of  examination,  ac- 
companied by  his  a£3daTlt  that  he  is  the 
person  to  whom  it  was  granted,  and  stating 
his  age  and  the  time  spent  in  the  study  of 
medicine;  but  this  does  not  necessarily  en- 
title him  to  a  certificate  to  practice.  The 
board  most  pass  upon  the  genuineness  of  the 
diploma,  and  determine  wbether  the  college 
issuing  It  was  at  the  time  a  chartered  med- 
ical Institution  la  good  standing;  and  though 
It  be  genuine,  and  Issued  by  such  a  medical 
Institution,  the  board  may  neTertheless  re- 
fuse to  grant  a  certificate  to  the  applicant,  If, 
In  the  opinion  of  the  board,  his  habits  or 
character  render  him  unfit  to  practice.  A 
person  who  was  a  legal  practitioner  when 
the  act  was  passed  Is  required  to  furnish  the 
board  satisfactory  evidence  to  that  effect, 
and  all  others  mast  undergo  an  examination. 
But,  while  there  is  this  dlftereuce  In  the 
methods  by  .which  certificates  to  practice 
may  be  obtained  from  the  board,  no  person 
of  either  class  Is  entitled  to  practice  med- 
icine In  this  state,  after  90  days  from  the 
passage  of  the  act,  withoat  having  first  ob- 
tained the  necessary  certificate  from  the 
medical  Ijoard.  The  only  difference  in  the 
certificates  Is  In  their  duration.  Those  re- 
vived on  examination  entitle  the  holder  to 
practice  for  one  year,  while  the  others  con- 
tinue in  force  Indefinitely,  unless  revoked  by 
the  board.  Then,  In  explicit  terms,  section 
4403d  requires  that  every  person  receiving 
a  certificate  to  practice  medicine  or  surgery 
shall,  before  entering  upon  the  practice,  leave 
his  certificate  with  the  probate  Judge  of  the 
county  In  which  he  resides,  for  record.  In 
this  requirement  there  is  no  exception  In  fa- 
vor of  graduates  or  former  legal  practition- 
ers, nor  any  distinction  on  account  of  the 
method  of  obtaining  the  certificate,  or  other- 
wise. The  statute  in  this  respect  was  de> 
signed  to  operate  uniformly  upon  all  mem- 
bers of  the  medical  profession;  and  Its  pur- 
pose was  to  provide  a  public  record,  open  at 
all  times  to  public  Inspection,  containing  a 
complete  list  of  all  authorized  resident  prac- 
titioners in  the  county,  from  which  It  can  be 
readily  ascertained  who  are  legally  author- 
ized to  practice  the  profession.  This  Is  ob- 
vious enough  from  the  subseqaeat  provisions 
of  that  section,  by  which  It  is  made  the  duty 
of  the  probate  Judge  to  make  a  record  of  all 
certificates,  in  a  book  to  be  kept  for  that 
purpose,  note  on  the  margin  the  time  when 
received  or  revoked,  and  any  change  In  the 
location  of  the  owner,  or  bis  death,  and  fur- 
nish annually  to  the  secretary  of  the  board 
ft  list  of  all  certificates  recorded  and  in  force, 
and  those  revoked,  or  the  owners  of  which 
have  removed  from  the  county  or  died  dur- 
ing the  year.  And,  in  case  of  a  change  of 
residence  to  another  county,  the  owner  of 


the  certificate  la  required  to  have  It  recorded 
anew  by  the  probate  Judge  of  the  county  to 
which  he  removes.  An  averment  In  an  In- 
dictment, therefore,  which  charges  that  the 
defendant  engaged  in  the  practice  of  med- 
icine or  surgery  at  a  time  more  than  90  days 
after  the  passage  of  tfiw  statute,  without 
having  first  left  with  the  probate  judge  of 
the  proper  county  a  certificate  granted  him 
by  the  medical  board  of  registration  and  ex- 
amination, is  a  sufficient  averment  of  his 
failure  to  comply  with  the  provisions  of  the 
statute;  and  It  Is  unnecessary  to  aver  either 
that  he  was  not  a  legal  practitioner  when 
the  statute  was  passed,  or  not  a  graduate  of 
a  medical  college. 

8.  It  Is  further  contended  in  support  of  the 
demurrer  that  the  indictment  is  defective 
because  It  contains  no  averment  which  takes 
the  defendant,  or  the  act  charged,  out  of  the 
operation  of  the  proviso  contained  in  section 
4403f.  The  language  of  section  4403g  1b 
that  "any  person  practicing  medicine  or  sur- 
gery as  defined  In  section  4403f,  in  this  state, 
without  having  complied  with  the  provisions 
of  sections  4403c  and  4403d,  except  as  there- 
in provided,  shall  be  deemed  guilty  of  a  mis- 
demeanor," etc.  The  phrase  "except  as 
therein  provided"  evidently  refers  to  the  pro- 
viso contained  in  section  4408f,  and  the  lan- 
guage of  that  section,  after  defining  what 
shall  be  regarded  as  practicing  medicine  or 
surgery,  Is  as  follows:  "Provided,  however, 
that  nothing  In  this  act  shall  be  construed  to 
prohibit  service  In  case  of  emergency,  or  the 
domestic  administration  of  family  remedies; 
and  this  act  shall  not  apply  to  any  com- 
missioned medical  officer  of  the  United 
States  army,  navy  or  marine  hospital  serv- 
ice In  the  discharge  of  his  professional  du- 
ties, nor  to  any  legally  qualified  dentist 
when  engaged  exclusively  in  the  practice  of 
dentistry,  nor  to  any  physician  or  surgeon 
from  another  state  or  territory  who  is  a  le- 
gal practitioner  of  medicine  or  surgery  In 
the  state  or'  territory  In  which  he  resides, 
when  In  actual  consultation  with  .  a  legal 
practitioner  of  this  state,  nor  to  any  physi- 
cian or  surgeon  residing  on  the  border  of  a 
neighboring  state,  and  duly  authorized  un- 
der the  laws  thereof  to  practice  medicine  or 
surgery  therein,  whose  practice  extends  Into 
the  limits  of  this  state."  It  Is  claimed  that 
Inasmuch  as  the  section  which  makes  It  a 
misdemeanor  to  practice  medicine  witbont 
having  complied  with  the  statute  refers  to 
section  4408f  for  a  definition  of  what  shall 
constitute  such  practice,  from  which  the 
persons  and  cases  mentioned  in  the  proviso 
are  excepted,  the  exceptions  enter  Into  the 
description  of  the  offense;  so  that  the  In- 
dictment should,  by  negative  averment, 
show  that  the  defendant  and  the  act  char- 
ged against  him  are  not  within  the  proviso. 
The  statement  of  the  proposition  is  not  with- 
out piausibllity,  but  in  our  opinion  it  can- 
not be  maintained.  "Where  a  statute  con- 
tains provisos  and  exceptions  In  distinct 
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clauses,  It  la  not  necessary  to  state  In  the  In- 
dictment that  the  defendant  does  not  come 
within  the  exception,  or  to  negative  the  pro- 
viso It  contains.  Nor  is  it  even  necessary  to 
allege  that  he  Is  not  -within  the  benefit  of  Its 
provisos,  though  the  purview  should  ex- 
pressly notice  them,  as  by  saying  that  none 
should  do  the  act  prohibited  except  In  cases 
thereafter  excepted.  For  all  these  are  mat- 
ters of  defense,  which  the  prosecutor  need 
not  anticipate,  but  which  more  properly 
come  frcHn  the  prisoner."  1  Chit.  Cr.  Law, 
•281;  2  Hawk.  P.  O.  c.  2S,  1 113.  This  rule  is 
aptly  Illustrated  and  applied  in  State  v.  Mil- 
ler, 24  Conn.  622,  where  the  defendant  was 
prosecuted  under  a  statute  which  prohibited 
the  manufacture  or  sale  of  any  spirituous  or 
intoxicating  liquors,  "except  as  hereinafter 
provided."  The  next  section  contained  cer- 
tain exceptions.  It  was  held  the  exceptions 
need  not  be  negatived,  and  It  was  there  said 
by  the  court  that  "the  rule  everywhere  laid 
down  is  that,  after  words  of  general  prohi- 
bition, whatever  comes  in  by  way  of  proviso 
or  exception  need  not  be  negatived  by  tlie 
pleader,  but  properly  comes  from  the  accus- 
ed." So,  in  the  case  of  State  v.  Abbey,  29 
Vt  60,  the  defendant  was  Indicted  under  a 
statute  which  provided  that,  "If  any  person 
who  has  a  former  husband  or  wife  living 
shall  marry  another  person  or  shall  continue 
to  cohabit  with  such  second  husband  or  wife 
in  this  state,  he  or  she  shall,  except  In  the 
cases  mentioned  In  the  following  section,  be 
deemed  guilty,"  etc.  The  following  section 
provided  that  "this  act  shall  not  extend  to 
any  person  whose  hnsband  or  wife  has  been 
continuously  beyond  the  sea,  or  ont  of  the 
state  for  seven  years,"  etc.  It  was  held  not 
necessary  for  the  Indictment  to  negative  the 
exception.  The  same  rule  was  applied,  un- 
der a  similar  statute.  In  Com.  t.  Jennings,' 
121  Mass.  47,  where  it  is  observed  by  Gray, 
G.  J.,  that  "It  Is  established  by  a  great  pre- 
ponderance of  authority  that,  where  an  ex- 
ceptlon  is  not  stated  in  the  enaictlng  clause 
otherwise  than  by  merely  referring  to  other 
provisions  of  the  statute,  it  need  not  be 
negatived,  unless  necessary  to  a  complete 
definition  of  the  offense."  And  see  Hart  t. 
Clels,  8  Johns.  S3;  Com.  v.  HUl,  S  Grat  682. 
The  test  appears  to  be  that,  when  an  excep- 
tion or  proviso  in  a  criminal  statute  Is  a 
part  of  the  description  of  the  offense,  it 
must  be  negatived  by  averment  In  the  Indict- 
ment, in  order  to  fully  state  the  offense,  but, 
where  its  effect  is  merely  to  take  certain 
persons  or  acts  ont  of  the  operation  of  the 
general  prohibitory  words  of  the  statute, 
the  negative  averment  is  unnecessary.  Read 
together,  sections  4403f  and  4403g  amount  to 
this:  That  there  is  a  general  prohibition 
against  persons  practicing  medicine  by  pre- 
scribing, etc.,  or  appending  the  abbreviated 
professional  designation  to  his  name,  with- 
out having  first  complied  with  the  statute; 
and  then,  by  the  proviso,  specified  persons 
and  cases  are  excepted  from  the  operation 


of  the  statute.  An  indictment  which  char- 
ges a  violation  of  the  general  prohibitory 
provision  makes  a  prima  fade  case;  and  If 
the  accused,  or  the  act  with  which  he  Is 
charged,  comes  within  any  clause  of  the 
proviso,  that  is  a  matter  which  lies  more 
especially  within  his  knowledge,  and  should 
be  brought  forward  by  him  in  defense.  This 
Indictment  was  therefore  not  demurrable 
becanse  It  contained  no  averment  negativ- 
ing the  existence  of  the  facts  to  which  the 
proviso  relates.  Motion  overruled. 
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MAA8  T.  MILIiBR  et  bL 
(Sapreme  Onirt  of  Ohio.  Jane  T,  1888.> 

IimoLVKirr  Dbbtor  —  Cohv«taxob  or  Pbopibtt 

BT  DiBD  ABSOLUTB — CoHTKMPORANSOUS  AOSIE- 
MBHT — ObNBBAI.  ASSIONHBNT  —  COMHBKCBIUKT 

OF  Action. 

1.  Where  on  Insolvent  debtor,  to  prevent  his 
property  being  seized  and  sold  under  legal  pro- 
cess, conveys  substantially  all  (tf  it  by  a  deed 
absolute  In  form,  and  by  a  con  tern  poraneouBly 
executed  written  agreement  the  grantee  is  au- 
thorized to  sell  and  convey  the  same,  and  appiy 
the  proceeds  thereof— Firat,  to  reimbarse  him- 
self for  any  advancements  be  may  lubsequently 
make  to  or  on  behalf  of  the  grantor;  second,  to 
pay  the  legal  debts  of  the  grantor,  pref^nng 
one  of  his  creditors,— 4he  tranaaetion  eonstitntea 
a  general  aBdgnmetit  for  the  benefit  of  the  gran- 
tor's creditors. 

2.  In  such  case  the  right  of  creditors  of  the 
grantor  to  require  a  sale  of  the  prc^rty  thus 
conveyed,  and  a  distribution  of  Its  proceeds,  ac- 
crues contemporaaeouBly  with  the  execution  of 
such  deed  and  agreement,  aod  Ib  not  affected  by 
B  subsequent  settlement  of  the  matter  made  by 
the  grantor  and  grantee,  to  whicli  they  do  not 
consent. 

S.  Section  4982,  Bev.  St.  limiting  the  time 
within  which  certain  actions  shall  be  com- 
menced to  four  years  after  their  accrual,  doeB 
not  apply  to  an  aotioo  where  the  petition  there- 
in diBcloses  a  right  to  relief  under  section  f^48 
of  the  Revised  Statutes. 

(Syllabus  by  the  Goort) 

Error  to  drcnlt  court,  Putnam  county. 

Action  by  one  Mkaa  against  NIcbolaB  Hnier 
and  another.  Tbla  action  vas  commenced  by 
the  plaintiff  In  atror  In  tlie  covrt  of  common 
pleas  of  Putnam  county  to  set  aside  a  con- 
veyan(»  which  he  alleged  to  have  been  made 
In  ftraud  of  the  creditors  of  the  grantor,  ^the 
court  of  common  pleas  deddfng  the  caae 
against  him,  he  appealed  the  action  to  the 
drcalt  court,  and  upon  the  trial  In  that  court 
the  same  judgment  vas  rendered.  He  41i6n 
brou^t  the  actitm  to  this  court,  to  obtain  a 
reversal  of  the  judgment  of  the  <^Knit  court 
The  facts  wHI  be  found  in  tiie  opinion  of  the 
court.  Reversed. 

George  Fritz,  for  plaintiff  In  error.  Handy 
&  Ogan,  for  defendant  In  error  Nelson  B. 

Matthews. 

BRADBURT.  J.  The  plaintiff  filed  in  the 
court  of  common  pleas  a  petition,  in  which 
he  alleged  that  one  of  the  defendants,  Nich- 
olas Miller,  had  conveyed  to  his  co-defend- 
ant. Nelson  B.  Matthews,  certain  real  estate 
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In  tbe  petition  described,  for  the  purpose  of 
MnOwtng  and  delaying  Oie  ^alntlff  and  tbe 
otber  creditors  of  Bflller  In  tlis  collection  of 
their  debts.  The  action  was  brought  under 
section  0844  of  the  Rerl^ed  Statutes,  which 
declares,  "All  transfers,  conveyances  or  as- 
slgnments  made  by  a  debtor,  or  procured  by 
him  to  be  made,  with  Intent  to  hinder,  delay 
or  defrand  creditors,  shall  be  declared  raid 
at  the  suit  of  aoy  creditor.  *  *  *"  The 
plaintiff  averred  the  recovery  of  a  Judgment 
Against  the  defendant  Miller,  and  the  return 
of  an  execution  unsatisfied,  for  want  of 
property  whereon  to  levy,  and  expressly 
averred  that  the  conveyance  made  by  Miller 
to  his  co-defendant  Matthews,  was  for  tiie 
frauduleot  purpose  of  hindering  and  delay- 
ing tbe  creditors  of  Miller.  He  appended  to 
his  petition  cwtain  interaogatorles,  which  he 
called  upon  the  defendant  Matthews  to  an- 
swer, and  to  which  reference  will  be  made 
herei^ter.  To  this  petition  the  d^endant 
Matthews  filed  the  following  answer:  "Kow 
comes  the  defendant  N.  B.  Matthews,  and 
for  answer  to  the  petition  si^:  That  prior 
to  and  on  the  8d  day  of  February,  A.  D.  1885, 
the  defendant  Nicholas  Miller  was  Indebted 
to  various  persons  In  about  the  sum  of  |10,- 
000,  of  which  the  sum  of  about  98,100  con- 
sisted of  Judgment  liens  on  the  premises  de- 
scribed in  the  petition.  That  among  said 
Judgment  creditors  was  Ok  Michigan  Mutual 
Life  Insurance  Company,  upon  whose  Judg- 
ment in  this  court  for  about  97,700  the  said 
Insurance  company  had  at  the  November 
term  of  A.  D.  1884  procured  an  execution, 
and  order  ot  sale  to  be  issued,  directed  and 
delivered  to  the  sberifl  of  tills  county,  under 
which  order  of  sale  the  said  sheriff  had  duly 
appraised  and  advertised  all  of  siUd  pr^misei 
for  sale.  That  at  said  last-named  date  there 
was  no  market  for  said  real  estate,  and  it 
could  not  have  been  sold  at  sheriff's  sale  for 
more  than  two-thirds  of  Its  actual  value, 
irtiich  actual  value  thereof  was  then  about 
the  sum  of  f 15,000,  uid  It  was  then  believed 
by  these  defWdants,  and  by  the  inindpal 
creditors  of  said  Miller,  with  whom  said  de- 
fendants consulted,  tiiat  tf  tbe  forced  sale  of 
said  premises  could  be  avoided,  and  the  said 
proper^  could  be  sold  at  private  sale  upon  a 
reasonable  credit;  m  for  ca*h,  as  the  pur- 
chaser might  dedre,  said  premises  conld  be 
sold  for  a  sum  sufBcirat  to  pay  in  full  all 
of  the  said  debts  of  said  Miller;  and  there- 
upon, and  for  the  purpose  of  selling  said 
proper^  for  its  fair  value,  and  apidylng  tbe 
proceeds  to  the  paymente  of  said  indebted- 
ness of  the  said  Miller,  the  said  Miller  on 
said  8d  <lKy  of  Fetnnary,  A.  D.  1885,  con- 
veyed an  said  real  estate  to  this  answering 
defendant  and  bis  heirs,  by  &  deed  of  trust 
In  the  nature  of  a  mortgage,  with  power  to 
sell  any  or  all  of  said  real  estate  at  ite  taiv 
value  for  cash,  or  on  reasonable  credit,  and 
at  the  same  time,  and  as  a  part  of  the  same 
transactltHi,  It  was  sgreed  by  and  between 
this  answering  defendant  and  the  said  Mil- 


ler that  this  defendant  Aould  accept  said 
conveyance,  and  should,  in  his  own  discre- 
tion, advance  money,  and  app^  the  same 
either  in  procuring  an  extension  of  the  time 
of  paying  said  Hens  until  this  defendant 
should  sell  said  premises  at  their  v£lue,  or 
In  paying  the  said  liens  off,  as  to  this  an- 
swering defendant  might  seem  most  Vkelj  to 
realise  the  highest  prices  for  said  real  estate. 
And  it  was  further  agreed  by  and  between 
this  answering  defendant  and  the  said  Miller 
that  this  answering  defeuduit  should  sell 
certain  notes  of  said  Miller,  thai  deported 
as  collateral  security  with  A.  V.  Bice  ft  Oo. 
and  with  George  B.  Gasa  to  secure  debte  then 
owing  to  said  A.  T.  Bice  ft  Co.  and  to  said 
George  R  Osss  (said  sale  being  subject  to 
the  said  liens  of  said  A.  V.  Rice  ft  Co.  and 
said  George  B.  Cass),  and  apply  the  surplus 
of  said  notes  remaining  after  piling  the  said 
Hens  of  said  A.  V.  Bice  ft  Co.  and  said 
George  B.  Oass  on  the  said  debte  of  said 
Miller;  and  It  was  further  agreed  In  said 
contract  that  this  answering  defendant 
should  have  a  right  upon  the  sale  of  any  or 
all  of  said  property,  to  first  pay  himself  out 
of  the  proceeds  the  amount  of  all  such  ad- 
vancemento  ot  money  i^eh  he  had  thereto- 
fore made  In  pursuance  of  said  contract 
with  Interest  thereon  from  the  time  of  mak- 
ing such  advancements;  and  this  defendant 
avers  that  he  acc^ted  such  conveyance,  and 
that  since  the  date  of  said  conveyance,  and 
up  to  tbe  1st  day  of  January,  A.  D.  1891,  he 
had  sold  the  following  parcels  <tf  said  real 
estete,  at  the  following  prices,  to  wit:  N.  ^ 
N.  S.  %  section  27,  Palmer  township,  Put- 
nam county,  Ohio,  for  $2,600;  that  staice  the 
date  of  said  conveyance,  and  up  to  the  Ist 
day  of  January,  A.  D.  1881,  this  answering 
defen^but  has  paid,  of  his  own  money,  In 
taxes  and  assessmente  on  said  real  estate, 
the  sum  of  91,965.84,  which,  irith  hiterest 
thereon  at  S  per  cmt  up  to  said  last  date, 
amounted  to  92,815.4^;  that  this  defraidant 
had,  up  to  said  last  date,  paid,  out  of  his 
own  money,  upon  said  Hens  and  indebted- 
ness, the  sum  of  $6,549.48,  which,  with  hi- 
terat  at  the  rate  of  8  per  cent  up  to  said 
last  date,  amounted  to  99,870.86.  This  an- 
swering defendant  further  avers  tiiat  from 
the  date  of  siUd  deed  up  to  the  Ist  day  of 
January,  A.  D.  1891,  he  made  diligent  effort 
to  sdl  said  real  estate  at  a  fair  value,  but 
only  succeeded  in  sdling  the  puts  tiiereot 
last  above  described;  that  at  said  last  date 
this  answering  defendant  had  paid.  In  taxes, 
assessments,  and  liens  on  said  real  estate. 
In  ercess  of  the  amount  of  said  notes,  and 
of  all  rraitSi  Issues,  and  pn^ta  by  him  re- 
ceived from  said  real  estete  so  sold  as  afore- 
said, the  sum  of  914.128.07,  which  said  last- 
named  sum  was  at  said  last-named  date 
greater  than  the  then  value  of  all  of  said 
real  estete,  and  at  said  last-named  date  this 
answering  defendant  and  the  said  Nicholas 
Miller  had  a  settiement  In  full  of  all  the  mat- 
ten  and  things  covered  by  said  deed  and 
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contract,  and  In  consideration  of  the  said  ad- 
Tancements  by  this  answering  defendant  so 
as  aforesaid  by  bim  made,  and  of  the  pay- 
ment by  this  answering  defendant  of  said 
taxes,  assessments,  and  liens,  the  said  MiUer 
then  and  there  released  his  equity  of  re- 
demption In  said  premises  to  this  answering 
defendant,  who  Is  now  the  owner  in  fee  sim- 
ple. This  answering  defendant  further 
avers  that  said  deed  from  the  said  Miller  to 
him  recited  the  execution  of  the  above-de- 
scribed contract  as  a  part  of  the  considera- 
tion for  said  deed,  and  that  Immediately 
after  the  execution  of  said  deed,  and  on,  to 

wit  the  day  of  February,  A.  D.  1885, 

this  defendant  procured  the  said  deed  to  be 
duly  recorded  in  volume  No.  46,  p.  641,  In  the 
deed  records  of  said  Putnam  county,  and 
since  the  said  release  of  said  equity  of  re- 
demption this  answering  defendant  has  ex- 
pended in  the  necessary  repairing  and  im- 
proving of  said  premises,  and  In  the  payment 
of  the  legal  assessments  and  taxes  thereon, 
a  large  amount  of  money  In  excess  of  all  the 
rents,  issues,  and  profits  of  said  premises. 
And  this  answering  defendant  denies,  all 
and  singular,  the  allegations  of  the  petition 
not  hereinbefore  expressly  admitted." 

Tbe  defendant  Matthews  also  answered  the 
interrogatories  that  had  been  propounded  to 
him,  which,  so  far  as  material.,  are  as  fol- 
lows: Fourth  Interrogatory:  "What,  if  any, 
money  or  other  thing  of  value  did  you  pay 
or  deliver  to  said  Nicholas  Miller  at  or  about 
the  time  of  the  execution  and  delivery  of  said 
deed,  and  Intended  to  operate  as  a  considera- 
tion for  the  execution  and  delivery  of  said 
deed?"  Answer  to  fourth  interrogatory: 
"Nothing,  except  a  certain  contract  herein- 
after attached  to  these  Interrogatories." 
Fifth  Interrogatory:  "Did  you  pay  any  mon- 
ey, or  CTgage  to  do  so,  to  the  said  Nicholas 
Miller,  as  consideration  for  the  execution  and 
delivery  of  said  deed;  and  was  the  same, 
or  any  part  thereof,  unpaid  at  the  date  of 
flUng  this  petition?"  Answer  to  fifth  Inter- 
rogatory: "I  agreed  to  do  nothing  except 
that  stated  In  said  contract."  Seventh  inter- 
rogatory: "What  amount  did  the  said 
Nicholas  Miller  owe  you  at  the  time  of  the 
execution  and  delivery  of  said  deed  to  yon?' 
Answer  to  seventh  Interrogatory:  "None." 
Sixteenth  Interrogatory:  "What,  If  any, 
property,  real  or  personal,  was  the  said 
Nicholas  Miller  possessed  of  Immediately  aft- 
er the  execution  and  delivery  of  said  deed  to 
youv"  Answer  to  sixteenth  interrogatory: 
"None,  to  my  knowledge."  Seventeenth  In- 
terrogatory: "Did  you  know  that  at  said 
time?"  Answer  to  seventeenth  interrogatory: 

"Yes."  Twenty-first  Interrogatory:  "Was 
any  contract  made  between  you  and  said 
Nicholas  Miller,  providing  for  a  part  of  tbe 
consideration  for  tbe  execution  and  delivery 
of  said  deed  from  Nicholas  Miller  to  you?" 
Answer  to  twenty-first  interrogatory:  "We 
entered  Into  a  contract  The  consideration 
la  szpreased  In  the  contract**  Twen^-sec- 


ond  interrogatory:  '^as  It  In  writing?" 
Answer   to   twenty-second  interrogatory; 

"Yes." 

A  copy  of  which  writing  is  in  the  words 
and  figures  following,  to  wit:  "This  agree- 
ment, made  and  entered  Into  this  3d  day  of 
February,  A.  D.  1885,  by  and  between  N.  E. 
Matthews  and  Nicholas  Miller,  wltnesseth, 
that  whereas  the  said  Nicholas  Miller  is 
largely  indebted  to  divers  and  sundry  par- 
ties, who  are  now  threatening  and  are  about 
to  sell  certain  real  estate  of  tbe  said  Nicholas 
Miller  to  secure  the  payment  of  their  claims 
against  him;  and  whereas,  in  order  to  gain 
time,  and  to  avoid  sales  of  the  property  of 
said  Miller  under  process  of  law,  the  said  N. 
E.  Matthews,  for  and  In  consideration  of  a 
conveyance  to  him  of  certain  real  estate  by 
the  said  Nicholas  Miller,  by  these  presents 
obligates  himself  to  procure  and  obtain  a 
suspension  of  a  certain  writ  of  execution 
and  order  of  sale  of  a  certain  Judgment  of 
foreclosure  against  the  said  Nicholas  Miller, 
in  favor  of  the  Michigan  Mutual  Life  In- 
surance Company,  for  the  sum  of  about 
seventy-seven  himdred  ($7,700),  rendered  and 
obtained  at  the  November  term,  A.  D.  1884, 
of  the  court  of  common  pleas  of  Putnam 
county,  Ohio,  and  docketed  and  known  to 
said  court  as  cause  numbered  3,984  until  the 
first  day  of  August  A.  D.  1885,  and  the 
said  N.  B.  Matthews,  for  and  in  considera- 
tion of  the  foregoing,  agrees  to  pay  all  taxes 
due  on  all  of  the  lands  owned  by,  and  taxed 
In  the  name  of,  said  Miller,  due  December, 
A.  D.  1884,  and  to  pay  all  legal  costs  incurred 
by  both  plaintiff  and  defendants  in  said 
cause  numbered  3,989,  to  this  date,  as  well 
as  an  attorney  fee  of  seventy-five  dollars  to 
Messrs.  McKinzie  &  Robb,  attorneys  at 
law,  of  Lima.  Ohio;  said  deed  of  conveyance 
by  the  said  Nicholas  MUler  to  the  said  N.  E. 
Matthews,  as  before  mentioned,  being  for 
the  conveyance  of  the  following  real  estate, 
to  wit:  (Here  follows  a  descrlptltm  of  the 
property.]  Said  deed  being  made  and  exe- 
cuted solely  and  only  for  the  purpose  of  en- 
abling said  N.  E.  Matthews  to  procnre  the 
necessary  funds  to  pay  the  said  several 
amounts  hereinbefore  mentioned,  and  such 
other  fimds  as  the  said  N.  E.  Matthews  may 
from  time  to  time  advance  to  assist  the  said 
Nicholas  Miller,  and  to  pay  upon  the  legal 
indebtedness  of  said  Miller.  It  is  under* 
stood  and  agreed  that  the  said  N.  E.  Mat- 
thews shall  have  full  power  and  authority, 
by  virtue  of  the  conveyance  aforesaid,  at 
any  time  to  sell  all  or  any  part  of  the  real 
estate  in  said  deed  of  conveyance  described, 
at  its  fair  market  value,  for  cash  or  other- 
wise, as  he  may  deem  proper;  and  he  is 
hereby  authorized  and  required  to  apply  the 
proceeds  of  such  sale  or  sales  so  to  be  made 
to  tbe  payment  and  extinguishment  of  the 
legal  liabilities  of  the  said  Nicholas  MlUer. 
And  the  said  N.  E.  Matthews  hereby  agrees 
to  reconvey  to  the  said  Nicholas  Miller  any 
or  all  of  the  real  estate  Iwrelnbefore  men- 
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tloned  and  deurlbed,  not  sold  or  otherwise 
disposed  of  In  accordance  with  the  provl- 
slons  of  this  agreement,  upva  the  demand  of 
the  said  Miller,  at  any  time  after  all  the 
legal  obllgatloiu  of  the  said  N.  Miller  shall 
be  tuQj  paid  and  satisfied,  which  the  said 
N.  B.  Matthews  may  have  assumed,  or  may 
assume,  pay,  or  In  any  way  be  personally 
liable  for.  Said  X.  Miller  is  to  remain  In  the 
possession  of  all  of  said  premises  nntU  the 
same  may  be  acAd  or  otherwise  disposed  of, 
and  said  Miller  is  to  co-operate  with  the  said 
Matthews  In  effecting  sales  of  said  real  es- 
tate; .  and  the  said  Matthews  agrees  ttiat, 
whenever  the  said  Miller  shall  effect  a  rea- 
sonable sale  of  any  of  the  said  premises, 
said  Matthews  shall  make  a  deed  therefor 
to  the  purchaser  upon  the  request  of  said 
MlUer;  the  proceeds  of  said  sale  to  be  ap- 
plied by  said  Matthews  upon  the  indebted- 
ness of  said  Miller  as  aforesaid.  Said  Miller 
hereby  undertakes  and  agrees  to  turn  orer 
to  said  Matthews  aU  the  rents,  Issues  of,  and 
profits  arising  from  said  real  estate,  saving 
and  excepting  sufficient  to  provide  a  rea- 
sonable support  for  said  Miller  and  his  fam- 
ily, to  keep  up  necessary  repairs  upon  the 
farm  and  other  premises,  and  to  properly 
provide  and  care  for  the  live  stock  kept  upon 
said  premises.  It  is,  however,  agreed  that, 
should  the  said  N.  E.  Matthews  desire  to,  he 
may  and  shall  have  full  authority  to  rent 
one  hundred  acres  of  said  premises  for  a 
cash  rental.  It  is  agreed  that  said  N.  E. 
Matthews  shall  have  full  power  to  settle  all 
legal  existing  liabilities  of  the  said  MlUer  is 
such  manner  and  upon  such  terms  as  he  may 
deem  fit  and  just.  It  Is  agreed  that  all 
notes  and  credits  belonging'  to  the  said  N. 
Miller,  and  by  him  deposited  with  A.  V.  Rice 
&  Co.  and  George  B.  Cass  as  collateral  se- 
curity for  advancements  by  said  parties 
made  before  this  time  to  said  Miller,  are 
hereby  transferred  and  sold  to  the  said  Mat- 
thews for  the  purpose  of  realizing  the  value 
thereof  by  sale  or  collection,— subject  how- 
ever, to  any  lien  upon  them  that  may  exist 
In  favor  of  said  Rice  ft  Oo.  or  said  Cass  by 
reason  of  any  previous  agreement  between 
them,  or  either  of  them,  and  the  said  Miller. 
And  any  and  all  sums  so  realized  by  the  said 
Matthews  from  said  notes  shall  be  applied 
by  said  Matthevrs  upon  the  indebtedness  of 
said  Miller,  in  the  discretion  of  said  Mat- 
thews. It  Is  further  agreed  that  said  V.  £. 
Matthews  shall,  out  of  the  proceeds  of  any 
sales  of  real  estate  he  may  make  or  moneys 
that  he  may  receive  by  virtue  of  said  deed  of 
conveyance  to  him,  or  by  the  provisions  of 
this  contract,  he  shall  be  authorized  to  re- 
imburse himself  for  any  and  all  advance- 
ments of  money  he  may  make  for  or  in  be- 
half of  said  Miller,  and  all  such  advance- 
ments shall  bear  Interest  at  the  rate  of  eight 
per  cent,  per  annum.  The  said  N.  E.  Mat- 
thews shall  In  no  way  become  liable  for  any 
of  the  present  Indebtedness  of  said  Miller, 
except  as  he  shall  see  fit  to  vfduntarlly  as- 
Bl  N.E.— 11 


sume  the  same.  It  Is  also  understood  that 
the  said  E.  Matthews  may  at  any  time 
reconvey  said  real  estate,  or  such  portion 
thereof  as  may  remain  undisposed  of,  to  the 
said  Nldiolas  Miller;  and  the  said  Nicholas 
Miller  shall  then  release  said  Matthews  from 
any  further  effort  In  said  Miller's  behalf,  or 
from  liability  on  any  contract  for  the  pay- 
ment of  the  indebtedness  of  said  Miller.  It 
Is  furth^  agreed  that  said  deed  of  convey- 
ance hereinbefore  recited  carries  with  it  the 
right  to  mortc^ge  or  otherwise  pledge  any 
part  or  all  of  said  premises  by  the  said  Mai> 
thews  for  purpose  of  obtaining  money  to  pay 
any  existing  indebtedness  of  said  Miller^  or 
any  indebtedness  Incurred  by  the  said  Mat- 
thews in  behalf  of  said  Miller.  It  Is  also 
agreed  that.  In  case  of  the  death  of  said  N. 
E.  Matthews,  said  property,  or  so  much 
thereof  as  may  remain  undii^osed  of,  sh^ 
be  at  once  reconveyed  to  the  said  Miller,  and 
the  estate  of  N.  B.  Matthews  wholly  released 
and  saved  from  any  and  all  oUlgations  by 
reason  of  this  contract,  or  said  first-men 
tloned  conveyances,  and,  in  case  of  the  death 
of  said  MUler  pending  the  adjustment  of  the 
matters  and  affairs  covered  by  this  contract, 
that  the  contract  shall  remain  in  force  and 
effect  notwithstanding  said  demise,  and  the 
said  N.  B.  Matthews  shall  consummate  this 
agreem^t  with  the  personal  representation 
of  the  said  Nicholas  Mfller.  In  witness 
whereof  the  parties  hereto  affix  their  signa- 
tures this  day  and  date  first  mentioned.  N. 
B.  Matthews.  Nlch^das  MlUer.  W.  H.  Meete. 
M.  P.  Ooetscbues." 

The  record  thus  discloses  that  Uie  pialntiff 
was  a  creator  of  the  grantor.  Miller,  when  the 
deed  complained  of  was  executed;  that  the 
claim  has  since  been  reduced  to  Judgment, 
that  execution  has  been  issued  on  the  judg- 
ment, and  returned  unsatisfied,  and  that  Miller 
has  no  property  subject  to  levy  or  sale  on  exe- 
cution; that  the  pK^terty  was  conveyed  to  the 
grantee  for  the  purpose  of  preventing  such 
seizure  and  sale  and  with  a  view  to  Its  ulti- 
mate sale  by  the  grantee  if  tiiat  should  be- 
come necessary  to  pay  the  grantor's  debts,  and 
the  application  of  the  proceeds  to  such  debts. 
Any  surplus  remaining  after  these  debts  were 
paid  was  to  be  returned  to  the  grantor.  The 
grantee,  Matthews,  thus  became  clothed  with 
a  trust.  It  became  his  duty  to  administer,  In 
the  manner  agreed  upon,  the  property  thus 
conveyed  to  him.  This  agreement  provided 
especially  for  the  payment  of  the  Judgment  or 
decree  held  by  the  Michigan  Mutual  Life  In- 
surance Company,  the  costs  made  by  both  par- 
ties In  the  action  In  which  that  Judgment  had 
been  recovered,  and  a  claim  held  by  McKinzle 
ft  Bobb,  attorneys,  for  f 75.  No  other  debts 
were  named  In  the  agreement,  and  Its  terms. 
In  so  far  as  they  related  to  the  payment  of  Mil- 
ler's other  debts,  are  ambiguous;  but  tite 
agreement  la  fairly  open  to  the'coustrucUon 
that  the  parties  to  It  did  not  contemplate  a  pro 
rata  application  of  the  proceeds  of  the  property 
to  the  general  Ind^tedness  of  Miller,   On  tiie 
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coDtiar7i  the  agreement  la  consistent  with  the 
rl^t  of  HlUor  and  ICatUiemi,  and  peHuvs  of 
MUler  alone,  to  sdect  the  claims  at  certain 
other  fa-rored  credlcora  of  Miller,  and  pi^ 
them  In  foil,  to  the  exclusion  of  others.  We 
think  this  tffooffbt  the  grantee,  Mattbewa,  with- 
in the  terms  of  sebtlon  6S4S,  Ber.  St,  which 
reads  as  follows:  "Sec.  634S.  AH  aaiMgmnents 
in  tmst  to  a  trustee  or  trustees,  made  In  con- 
templation of  InsolTency,  with  the  Intent  to 
I^f  er  one  or  more  creditors.  Shall  Innre  to 
the  e«inal  benefit  of  an  credltws  In  proportlfm 
to  the  amount  of  their  respectlTe  claims,  and 
the  tmsts  arising  under  the  same  shall  be  ad- 
ministered In  conformity  with  ftM  prorlslons 
of  this  chatter."  As  the  word  ''assignment," 
in  this  section,  embrai»s  every  fbrm  tit  conrey- 
ance  that  will  <q>erate  to  traisf  er  tllie  to  prop- 
erty, the  deed  and  accompanying  contract  In- 
volved here  constitute  such  an  assignment  as 
Hie  section  contemj^tes.  Oashe  v.  Toung, 
51  Ohio  St  876,  88  N.  B.  20;  Pendoy  v.  Al- 
len, BO  Ohio  8t  121,  83  N.  S.  716;  Brown  t. 
Webb,  20  Ohio,  888;  Harbader  v.  Lelby,  4 
Ohio  St  002.  The  Inability  of  the  grantor  to 
pay  his  debti^  and  the  dang»  of  his  property 
being  sacrlflced  by  means  ot  judicial  sales, 
were  the  expressed  motives  that  Induced  the 
transaction,  and  Show  that  It  was  done  In  con- 
templation of  the  Insdvency  of  Hlller,  By 
the  eiqiress  terms  of  the  agreemoit  under 
which  Mr.  Matthews  was  to  administer  the 
trust,  the  claim  of  McKlnxle  &  Bobb,  and  the 
costs  Incurred  In  reducing  the  Insurance  com- 
pany's claim  to  juAgmeaU  are  to  be  paid  In 
full.  So  that  leaving  out  of  consideration 
the  Judgment  of  the  BUchlgan  Mutual  Iilfe  In- 
surance Company,  which  had  already  become  a 
lien  upon  the  real  estate  In  question,  and  also 
leaving  out  of  consideration  the  rlg:ht  of  the 
grantor  and  grantee  to  select  other  favored 
creditors  of  Miller,  to  whom  paymoit  In  full 
might  be  made,  and  also  Ignoring  the  fact  that 
the  conveyance  and  contract  embraced  all,  or 
substantially  all,  the  property  owned  by  Mil- 
ler, yet,  as  the  undeniable  effect  of  the  trans- 
actlon  was  to  prefer  McBUnzle  &  Bobb  and 
the  costs  above  named,  that  Is  enough  to  satis- 
fy Oie  requirement  of  the  statute  that  the  as- 
signment "tfiali  have  been  made  wlOk  bitent  to 
jvtfer  one  or  more  creditors." 

The  grantee,  Matthews,  In  his  original  an- 
swer filed  In  the  court  of  common  pleas,  alli- 
ed that:  ''This  answering  defendant  further 
avers  that  from  the  date  of  said  deed  up  to 
the  1st  day  of  January,  A.  D.  1891,  he  made 
diligent  effort  to  sell  said  real  estate  at  a  fair 
valne,  but  only  succeeded  In  s^ng  the  parts 
thereof  last  above  described;  that  at  said  last 
date  this  answering  defendant  had  paid.  In 
taxes,  assrasments,  and  liens  <m  said  real  es- 
tate, In  ercam  of  the  amount  of  said  notes,  and 
of  ah  rents,  issnes,  .and  profits  by  him  receiv- 
ed from  said  real  estate  so  sold  as  aforesaid, 
the  sum  of  f 14, 128.07,  which  said  last-named 
sum  was  at  said  last-named  date  greater  than 
the  then  value  of  all  of  said  real  estate;  and 
at  said  last-named  date  this  answering  de- 


fendant and  tbe  said  VOxSioTaB  Miller  had  a  set- 
tlement In  full  of  an  flie  matters  snd  things 
covered  by  said  deed  and  contract,  and  bt  cask- 
slderatlon  of  the  said  advancements  by  this 
anwering  defendant  so  as  aforesaid  by  him 
made,  and  of  the  paymmt  by  tills  answering 
defendant  of  said  taxes,  aasessm^ts,  and 
Hens,  the  said  Mfller  then  and  there  rdeaaed 
his  eqnll7  of  redonption  In  said  premises  to 
this  answering  defendant,  who  Is  now  the  own- 
er in  fee  shnple.'*  This  statement  constituted 
no  defense  to  a  decree  declaring  the  transac- 
tion to  constitute  an  assignment  for  tiie  boiellt 
of  the  creditors  of  the  grantor,  Mfflev..  The 
rl^ts  of  tiiose  creditors  to  have  a  decree  to 
that  effect  accrued  to  than  contemporaneously 
with  tiie  execution  of  the  deed,  and  any  subse- 
quent arrangement  contract  or  agreemmt  m- 
txHA  Into  by  and  between  MOIer,  Uie  grantor, 
and  Matthews,  the  grantee,  should  not  affect 
these  rights,  unless  consented  to  by  thwe  cred- 
itors. 

Upon  the  admitted  facts  disclosed  by  tbe 
record,  therefore,  the  idalntiir  vns  entitled 
to  a  decree  declaring  the  ocmveyance  made  to 
Matthews  to  constitute  an  assignment  for  the 
ben^t  of  the  creditors  of  Millar.  Tbe  plain- 
tiff, however,  did  not  seem  to  destoe  this  re- 
lief. He  was  determined  to  attadc  and  de- 
stroy the  deed  on  the  ground  that  It  was 
founded  on  fraud  and  collusion.  And,  pnr- 
Buant  to  this  determination,  after  he  had 
been  defeated  In  the  court  of  common  pleas 
upon  this  issue  of  fraud  and  collusion,  and 
had  appealed  tiie  cause  to  the  circuit  court, 
he  obtained  leave  to  file,  and  afterwards  did 
file,  an  amended  petition,  in  which  he  reiter- 
ated the  charges  of  fraud,  averring  "that  the 
said  Nelson  B.  Matthevrs  then  and  there  ac- 
cepted the  aald  transfer,  conveyance,  and 
deed  of  conveyance  of  all  said  real  «tate 
without  any  consideration  therefor,  and  In 
consummation  of  a  combination  and  conspir- 
acy between  the  said  Nicholas  MUler  and 
Nelson  B.  Matthews,  with  the  Intent  to  hin- 
der, delay,  and  defraud  the  creditors  of  said 
Nicholas  Miller,  Including  said  plaintiff,  and 
that  said  transfer  and  conveyance  of  all  said 
real  estate  Is  void  as  to  the  creditors  of  said 
Nicholas  Miller,  Including  said  plaintiff;  tliat 
the  title  to  all  said  real  estate  was  transferred 
and  conveyed  to  and  accepted  by  said  Nel- 
son E.  Matthews  In  secret  trust  and  to  be 
sold  and  accounted  for,  and  the  proceeds  of 
such  sale  to  be  secretly  accounted  for  and 
secretly  paid  over  to  said  Nicholas  Miller,  for 
the  purpose  of  and  with  the  Intent  to  hin- 
der, delay,  and  defraud  the  creditors  of  said 
Nicholas  Miller,  including  said  plaintiff.** 
Perhaps  the  motive  for  tbe  persistent  efforts 
of  the  plaintiff  to  establish  fraud  and  collu- 
sion, and  to  obtain  a  decree  under  section 
6344,  Rev.  St.,  declaring  tbe  deed  void  on 
that  account.  Is  to  be  found  in  the  drcum- 
stance  that  the  plaintiff  bad  given  notice,  un- 
der that  section  of  the  statute,  of  the  pen- 
dency and  object  of  tbe  action.  If  he  ob- 
tained relief  thereunder,  be  and  those  who 
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might  come  In,  secure  costs,  file  cross  peti- 
tions, etc..  would  obtain  prlot.ty.  In  the  dis- 
tribution of  the  proceeds  of  the  property, 
over  other  creditors  who  had  no  specific 
liens.  In  his  Judgment,  it  may  have  been 
quite  clear  that  he,  and  those  who,  pursuant 
to  the  notice,  came  in,  would  be  raitltled  to 
such  priority  if  he  brought  the  case  within 
section  6344,  Ber.  SL,  while  he  may  have 
been  In  doubt  respecting  it  if  relief  should  be 
granted  under  section  6343,  Id.  But,  what- 
erer  his  motive  might  hare  been,  tbis  course 
thus  pursued  by  him  is  adverted  to  only  as 
affecting  his  right  to  costs  and  the  allowance 
of  an  attorney  fee.  To  the  charge  of  fraud 
and  collusion  thus  reiterated  in  the  circuit 
court  the  defendant  Bfatthews  interposed  a 
denial,  and,  as  a  distinct  defense,  averred 
that  the  cause  of  action  accrued  more  than 
four  years  priw  to  Ita  commencement;  and 
the  cause  was  tried  in  the  circuit  court  on 
these  issues,  and  a  general  finding  made  for 
the  defendant  This  finding  exonerates  Mat- 
thews from  the  charge  of  fraud  and  col- 
lusion, and  the  evidence  fully  sustained  that 
finding.  The  record  discloses  nothing  to  in- 
dicate that  he  did  not  act  in  ];>ffl'fect  good 
faith  in  all  that  he  did  In  the  matter.  How- 
ever, notwithstanding  that  no  bad  faith  or 
fraud  In  fact  was  shown  in  the  transaction, 
nevertheless  its  effect  was  to  remove  from 
the  operation  of  legal  process  the  property  of 
the  grantor.  Miller;  and  for  that  reason  the 
deed  was  ctmstructivdy  fraudulent,  as 
against  the  plaintiff  and  other  creditors  of 
Miller,  under  the  rule  laid  down  in  Louden- 
back  V.  Foster,  39'  Ohio  St  20S;  and  upon 
that  ground  plaintiff  was  entitled  to  relief 
under  section  49^,  Bev.  St,  If  bis  action 
had  been  commenced  t>ef(»re  the  statute  of 
limitations  of  four  years  had  attached. 
Doubtless  the  court  of  common  pleas,  as 
well  as  the  circuit  court,  recognized  this  con- 
structively frandalent  character  of  the 
transaction,  but  undfer  the  rule  laid  down  In 
Combs  V.  Watson,  32  Ohio  St  228,  denied  re- 
lief because  the  action  had  not  been  com- 
menced within  four  years  from  the  time  It 
accrued.  Whatever  the  motive  of  the  plain- 
tiff was  in  pursuing  this  Issue  of  fraud  and 
collusion,  and  in  contesting  the  plea  of  the 
statute  of  limitations  which  grew  out  of  that 
Issue,  it  Is  manifest  that  the  Interests  of  the 
general  creditors  of  Miller  were  not  ad- 
vanced by  this  course  of  proceeding;  for, 
notwithstanding  the  issues  thus  Joined  In  the 
circuit  court  the  answer  of  the  grantee,  Mat- 
thews, filed  In  the  court  of  common  pleas, 
and  which  disdosed  the  circumstances  under 
which  the  property  had  been  conveyed  to 
him,  had  not  been  withdrawn,  but  remained 
a  part  of  the  record,  as  did  the  interroga- 
tories and  the  answers  thereto.  Including  the 
contract  prescribing  the  manner  In  which 
this  property  was  to  be  administered  by  the 
grantee.  This  contract  and  the  deed  con- 
fititnted  on?  entire  transaction,  and  should  be 
comttmed  together;  and,  when  thus  con- 


strued, that  transaction,  as  has  already  been 
stated,  was  in  law  an  assignment  of  the 
property  Invc^ved  toe  the  benefit  of  the 
creditors  of  the  grantor,  MlHer.  The  Issue 
taken  upon  the  charge  of  fraud  and  collu- 
sion, as  well  as  that  taken  upon  the  aver- 
ment of  the  cause  of  action  that  accrued 
more  than  four  years  before  its  commence- 
ment were  therefore  both  Immaterial,  in  as 
far  as  the  rights  of  general  creditors  were 
concerned.  The  issue  respecting  fraud  and 
collusion  was  Immaterial  In  this  respect  be- 
cause the  relief  to  which  the  plaintiff,  as  the 
representative  of  the  creditors  of  Miller,  was 
entitled,  under  section  6343,  Bev.  St,  upon 
the  undisputed  facts,  did  not  depend  upon 
the  establishment  of  fraud,  either  actual  or 
constructive,  but  might  properly  rest  on  the 
fact  that  the  deed  and  agreement  created  a 
trust  And  as  a  cause  of  action  arising  un- 
der that  sectlra  does  not  depend  upon  fraud, 
or  fall  within  any  othw  class  of  actions  that 
section  4982,  Rev.  St,  requires  to  be  com- 
menced within  four  years,  the  Issue  growing 
out  of  the  averment  that  the  cause  of  ac- 
tion in  this  case  had  accrued  more  than  four 
years  before  the  action  was  commenced  was 
also  immaterial. 

The  petition  contained  a  prayer  for  gea- 
eral  equitable  relief,  and,  notwithstanding 
the  circuit  court  found  those  immaterial  is- 
sues for  the  defendant  It  should  have  ren- 
dered such  Judgment  as  the  undisputed  facts 
disclosed  by  the  record  required,  and,  if  neces- 
sary for  that  purpose,  should  have  directed 
the  pleadings  to  be  reformed  to  conform  to 
thQse  facts.  The  facts  thus  appearing,  this 
court  will  proceed  to  render  the  Judgment 
the  circuit  court  should  have  rendered.  The 
plaintiff  was  entitled  to  this  relief  from  the 
moment  the  defendant  Matthews  filed  his 
answer  In  the  court  of  common  pleas,  and 
answered  the  interrogatories  propounded  to 
him;  and  doubtiess  it  wonld  have  been 
granted  if  the  plaintiff  had  demanded  It  in- 
stead of  pursuing  the  question  of  fraud  and 
collusion.  Much  delay,  and  most  of  the  cost, 
should  be  attributed  to  this  course  thus  pur- 
sued by  the  plaintiff.  On  this  account,  we 
think  he  should  not  be  allowed  to  recover 
costs  made  by  him  In  the  common  pleas  and 
circuit  court  Nor  should  he  be  allowed  an 
attorney  fee  out  of  the  funds  that  may  ac- 
crue from  a  sale  of  the  property  involved  in 
this  action.  Judgment  reversed,  and  Jndg^ 
ment  for  plaintiff  In  eraor. 


(174  til.  2») 

HABVBT  et  aL  T.  AUBOBA  &  O.  BT.  CO. 
(Suprone  Court  of  IlUnois.   July  22,  1888.) 

Appbal  — iNscmoiasT  Abstraot  —  Bill  or  Ez- 
cbptions—Waivir  or  Objbctions— Motion  to 
DisHiBs— Bmirknt  Don Aia  —  ELBOTRta  Btbkbt 

RAILWA.T. 

1.  An  appeal  will  not  be  dismissed  for  failure 
of  the  abstract  to  state  that  exceptions  were 
preserved  to  the  rnllng  of  the  court  denying  a 
motion  to  dismiss  a  petition  to  cmdemn  Dre*>- 
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crty  for  a  railroad  right  of  way,  or  that  the  af- 
Ddnrits  set  out  were  all  the  evidence  heard  and 
considered  bj  the  fwurt,  where  appellaat,  on 
discovery  of  the  omission,  asked  leave  to  cor- 
rect it  by  amendmeDt. 

2.  Where  an  order  denyiag  a  motion  to  dis- 
miss condemnation  proceedings  is  appealed 
from,  it  is  unnecessary  to  take  a  hill  of  excep- 
tions on  final  judgment  awarding  damages,  to 
complete  the  appeal  record. 

3.  The  right  of  a  street-railway  company  to 
maintain  condemnation  proceedings  may  be 
properly  determined  on  a  motion  to  dismiss  the 
same,  and  error  therein  is  properly  preserved 
by  exception  to  the  ruling. 

4.  Error  in  denying  a  motion  to  dismiss  con- 
demnation proceedings  is  not  waived  by  filing 
firoBB  petitions  for  the  assessment  of  damages, 
or  failure  to  make  a  motion  for  a  new  trial  or 
Id  arrest  of  judgment,  before  judgment  assess- 
ing damages  is  entered. 

5.  Statutes  permitting  the  exercise  of  the 
right  of  .eminent  domain  are  in  derogation  of 
the  common  law,  and  mnst  be  strictly  'con- 
strued. 

6.  By  Kev.  St.  1874,  c.  66.  $  1,  a  horse  and 
dummy  railway,  incorporated  under  the  gener- 
al incorporation  law,  was  given  the  right  to 
appropriate  property  necessary  for  the  con- 
struction of  its  road;  and  section  2  provided 
that,  when  it  was  necessary  for  the  construc- 
tion of  such  road  to  take  or  damage  private 
property,  the  same  might  be  done  in  the  man- 
ner provided  for  the  exercise  of  the  right  of  em- 
inent domain.  B^d,  that  the  power  granted 
was  limited  to  cases  of  necessity,  and  that  an 
electric  street  railway,  having  obtained  a  right 
to  lay  its  tracks  along  a  public  road,  was  not 
authorized  to  abandon  it,  and  condemn  private 
property  for  a  right  of  way,  where  there  was 
no  showing  of  a  necessity  Uierefor. 

Philips,  J.,  dissenting. 

EiTor  to  circuit  court,  Kane  coonly. 

Condemnation  proceedings  by  the  Aurora  & 
Geneva  Railway  Company  against  Jenny  D. 
ECarvey  and  others  to  acquire  land  for  rlgtat 
of  way.  From  an  order  denying  a  motion  to 
dismiss  the  proceedings,  defendants  bring 
error.  Eeversed. 

Edward  O.  Brown,  for  plalntlCts  In  error. 
A  J.  Hopkins,  F.  H.  Thatcher,  and  F.  A. 
Dolph,  for  defendant  in  error. 

CHAIG,  J.  The  Aurora  &  Geneva  Rail- 
way Company,  defendant  In  error,  was  organ- 
ized under  the  general  Incorporation  law  of 
the  state,— "An  act  concerning  corporations," 
approved  April  18,  1872.  In  the  application 
to  become  incorporated,  the  purposes  for 
which  the  corporation  was  organized  are  stat- 
ed as  follows:  "The  object  for  which  It  Is 
formed  Is  to  buUd,  construct,  maintain,  and 
operate  street  railways,  horse  and  dummy 
railroads,  and  tramways  in  the  county  of 
Kane,  In  the  state  of  Illinois,  to  be  operated 
by  electricity  or  by  any  other  motive  power 
excepting  steam,  for  the  purpose  of  carrying 
passengers,  express  matter,  mall  and  bag- 
gage; also,  for  the  purpose  of  generating  and 
supplying  others  with  electricity  in  any  form 
for  power,  heat,  light,  and  for  any  other  pur- 
pose." The  certificate  of  organization  bears 
date  July  29,  1896,  and  the  purpose  of  the 
corporation  was  to  construct  a  street  railroad 
from  Aurora  to  Geneva,  the  county  seat  of 
Kane  county.   Soon  after  the  organization  ot 


the  company.  It  constructed  an  electric  street 
railway  over  certain  public  streets  In  Aurora, 
and  along  the  public  highway  from  Aurora  to 
Batavla,  which  was  about  two-thirds  of  the 
distance  from  Aurora  to  Geneva.  On  the 
8th  day  of  September,  1896,  the  defendant  in 
error  petitioned  the  board  of  supervisors  of 
Kane  county  to  grant  to  It,  and  to  Its  succes- 
sors and  assigns,  for  the  period  of  20  years, 
the  right  to  lay  down,  construct,  maintain,  and 
operate  during  said  time  Its  railway  and 
tracks,  with  necessary  sidings,  appurtenances, 
poles,  wires,  and  other  equipments,  for  the  pur- 
pose of  operating  Its  railway  and  carrying 
out  the  purposes  of  Its  incorporation  In,  upon, 
and  along  that  part  of  the  public  highway  in 
the  townships  of  Batavla  and  Geneva,  In 
said  Kane  county,  IlL,  which  runs  along  the 
westerly  bank  of  Fox  river,  extending  from 
a  point  on  said  highway  connecting  with  Ba- 
tavla avenue  at  the  northerly  city  limits  of 
said  dty  of  Batavla  to  the  southerly  city  lim- 
its of  the  city  of  Geneva.  The  board  of  su- 
pervisors, after  due  consideration,  granted 
the  prayer  of  the  petition.  From  the  north- 
ern limits  of  the  city  of  Batavla  the  railway 
company  proceeded  to  construct  Its  street  rail- 
way along  the  highway,  the  use  of  which  was 
thus  granted  to  It  by  the  supervisors  of  Kane 
county,  for  the  distance  of  about  one-quarter 
of  a  mile,  to  a  point  less  than  1,000  feet  south 
of  where  the  right  of  way  of  the  Chicago  & 
Northwestern  Railway  crosses  the  said  high- 
way. At  this  point  the  managers  of  the 
road  determined  to  deflect  from  the  high- 
way, pass  imder  the  Northwestern  Railway, 
and  construct  Its  road  over  private  property 
from  the  point  Indicated  to  near  the  terminus 
of  the  road,  a  distance  of  over  one  mile. 
Under  this  arrangement  the  managers  un- 
dertook to  leave  the  highway  altogether,  and 
run  over  private  property  along  the  banks  of 
the  Fox  river,  which  lies  at  a  distance  east 
of  Batavla  avenue  varying  from  800  to  1,500 
feet  The  railway  company,  not  being  able 
to  procure  land  for  right  of  way  from  the 
owners,  filed  a  petition  In  the  circuit  court 
of  Kane  county  to  condemn  a  strip  50  feet 
In  width,  and  about  a  mile  and  a  half  In 
lengtli,  over  private  property;  claiming  the 
right  to  do  so  under  "An  act  In  regard  to 
horse  and  dummy  railroads"  (Bev,  St.  1874, 
c.  66),  and  the  eminent  domain  act  (Id.  c.  47). 
The  plaintiffs  In  error,  landovmers,  appeared 
and  entered  a  motion,  supp<»rted  by  affida- 
vits, to  dismiss  the  petition  filed  against 
them.  The  motion  was  predicated  on  the 
ground  that  unlimited  power  was  not  con- 
ferred on  railway  companies  Incorporated 
under  the  general  Incorporation  act  as  horse 
or  dummy  railroads,  but  that  the  power  ot 
condemnation  which  Is  so  given  by  the  horse 
and  dummy  act  la  purely  ancillary  and  In- 
cidental to  the  proper  purposes  of  a  street 
railway.  Thus,  it  was  contended  that  the 
power  so  given  to  condemn  might  properly 
be  exercised  by  a  street  railway  when  It 
became  necessuy  to  take  private  property 
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In  order  to  render  the  use  of  tbe  highway 
practicable  and  efflcleiit,~when,  for  example, 
power  houses,  switches,  or  turnouts  demand- 
ed such  use,— or  when  some  practically  In- 
Burmouutahle  obstacle  necessitated  a  slight 
deflection  from,  and  tetuin  to,  snch  highway, 
Irat  that  It  conld  not  be  exorcised  for  the 
purpose  of  enabling  a  street  railway  to  cease 
to  be  a  street  railway:  that  It  coukl  not,  in 
other  words,  be  exercised,  as  In  tlie  case  at 
bar  was  attempted  to  be  done,  to  mable  the 
road  to  leave  the  highway,  over  which  it  had 
the  privilege  of  going  between  two  points  a 
mile  and  a  quarter  apart,  and  to  make  for 
that  mile  and  a  qtiarter  an  exduslTe  right 
of  way  for  Itadf  orer  the  prlTate  estates  ot 
indlTldnala.  On  the  other  hand,  Uie  petition- 
ing railway  company  asserted  that  right, 
and  claimed  that  power  was  given  to  It  bj 
the  horse  and  dummy  act  to  aeHeet  Its  route 
over  private  properly,  and  condemn  the  lands 
■o  selected.  Tbe  court  denied  the  motion  to 
dismiss  the  petition.  Plaintiffs  In  error  ex- 
cepted, and  prepsJred  a  bill  of  exceptions, 
containing  the  motion  and  affidavits  In  Its 
support,  which  was  signed  and  sealed  by 
tbe  court  Ooss  petltl<nis  were  ttien  filed  by 
the  plalntilto  In  error,  and,  on  a  hearing 
before  the  court  and  a  jury,  damages  were 
awarded  for  the  lands  taken,  and  plalntlfBB 
In  error  sued  out  this  writ  of  error. 

Before  proceeding  to  a  consideration  of  the 
main  question  In  ttxB  case,  several  te(^Ical 
questions  have  been  raised  by  defendant 
In  error  which  may  property  be  considered 
here.  First,  It  Is  said  the  abstract  tails  to 
show  tbaX  exceptions  were  preserved  to  the 
ruling  of  the  court  In  denying  the  motion  to 
dismiss  the  i>etltlon;  second,  that  the  ab- 
stract fails  to  show  that  the  bill  of  excep- 
tions cratalns  the  statement  tbat  the  affida- 
vits set  out  in  Oie  bill  of  ecceptlons  were  all 
the  evldeace  heard  and  consldraed  by  the 
court  on  motion.  The  defects  mentioned  are 
mere  omissions  In  fb^  abstract,  which  plalu- 
tlflb  In  error  had  tbe  right  to  correct  by 
an  amendment  to  tSie  abstract,  which  they 
asked  leave  to  make  upon  a  discovery  of  the 
omission.  It  Is  also  coutraided  that  the  rec- 
ord Is  taKMunplete,  for  the  reason  that  no 
bill  of  exceptions  vras  taken  at  the  conclusion 
of  the  trial,  upon  the  rendition  of  final  judg- 
ment, showing  the  evidence  heard  on  the 
trial  relating  to  the  Issne  involved  on  the 
motion  to  dismiss  the  petition.  On  the  trial 
before  the  jury  no  qnesti<m  could  be  raised 
In  r^ard  to  the  right  of  petitioner  to  take 
private  property  for  railroad  purposes.  Tbat 
was  a  qnestion  whidi  was  not  before  the 
jury;  and  had  any  evidence  bent  offered, 
bearing  on  that  question.  It  would,  no  doubt, 
have  been  excluded.  The  only  question  lie- 
tore  the  jury  was  the  amount  of  damages 
or  compensation  to  be  allowed  eatili  owner 
fw  lands  takoi  or  damaged.  Plaintiffs  in 
error  do  not  call  in  question,  or  controvert 
In  any  manner,  the  finding  of  the  jury,  or 
the  Judgment  of  the  court  on  the  fining. 
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There  was  therefc»re  no  necessity  for  pre  - 
serving the  evidence  heard  on  the  trial  In  a 
bUl  of  exceptions. 

Whether  the  petitioner  was  authorized  to 
exercise  tbe  right  of  eminent  domain  was  a 
question  to  be  determined  ^  tbe  court  on 
the  motion  to  dlsmiea  Waxd  v.  Bailroad 
Co.,  U9  in.  287.  10  N.  O.  86B;  Ballway  Co.  v. 
City  of  Chicago.  148  IIL  641,  32  N.  K  178; 
Smith  V.  Balhroad  Co.,  105  lU.  611.  That 
question  was  properly  preserved  by  the 
course  pursued  by  x^alntiffs  in  error.  It  is 
also  contooded  that  plaintiffs  in  emn-  waived 
the  error  commltlsd  In  the  denial  by  tike 
court  of  the  moti<m  to  dismiss  the  petiti<Hi. 
by  filing  cross  petitions  in  the  matter  of  the 
assessment  of  damages,  and  by  neglecting 
to  makot  before  the  statutory  order  upon  the 
verdict  was  mtered.  a  motion  for  a  new 
trial  or  a  moti<Hi  in  arrest  of  judgment 
Where  a  defendant  In  an  actiw  at  law  In- 
terposes a  demurrer  to  a  dedaratiou,  which 
tbe  court  overnileB,  and  the  defendant  tiien 
pleads  ov«  to  tbe  dedaraticm,  the  right  to 
Insist  Ml  the  defect  In  the  declaration  m^ 
be  regarded  as  waived.  But  the  rule  which 
governs  a  case  of  tliat  diaracter  has  no  ej^ 
plication  here.  This  was  not  a  demurrer  to 
a  declaration  or  other  pleadbig.  It  was  a  mo- 
tion to  dlsmtos  on  the  ground  tbat  the  pe- 
titions had  no  right  to  ex«xlse  the  power 
of  eminent  domain.  After  the  motitm  was 
overruled,  there  was  no  pleading  ovm-  by  tbe 
plaintiffs  in  error,  within  the  meaning  of  the 
law.  The  filing  of  cross  petitions  bad  no  re- 
lation to  or  cnmection  with  tbe  motion  to 
dismiss;  and.  In  our  opinion,  plaintiffs  In 
error  had  the  right  to  be  heard  on  the  ques- 
tion of  compensation  and  damages  in  the 
contest  before  the  jury,  without  waiving  any 
rights  tiiey  bad  acquired  by  tiie  motion  to 
dismiss  the  petitioa 

In  the  petitkm  to  ctmdemn  It  Is  alleged: 
*Tonr  petitioner,  the  Aurora  ft  Geneva  Ball- 
way  Company,  respectfuUy  r^resento  unto 
your  honor  th^  It  Is  a  coipoiatloa  organised 
and  'wiaf^g  under  and  by  virtue  of  an  act 
concerning  corpcHations,  approved  April  18, 
1872,  In  force  July  1«  1872,  of  the  general 
laws  of  the  state  of  Illinois,  and  that  said 
company  wiu  so  Incorporated  for  the  purpose 
of  constructing,  malntalnli^  and  agemOag 
a  horse  and  dummy  railroad  and  tramways 
In  the  county  of  Kane,  in  tbe  state  of  Illinois; 
and  being  so  lno(»rporated  as  aforesaid,  and 
for  tbe  purposes  aforesaid,  your  petitioner 
Is  subject  to.  and  has  vested  in  It  the  pro> 
visions  of  an  act  ot  the  gen«al  assembly  of 
the  state  of  Ulbiois  entltied  'An  act  in  regard 
to  horse  and  dummy  railroads,'  and  of  aec- 
tions  1  and  2  thereof,  by  which  petitioner 
may  enter  upcm  anA  appropriate  any  prop- 
erty necessary  for  the  construction,  mainte- 
nance, and  operation  of  Ite  road,  and  all 
necessary  sidings,  side  trades,  and  appur^ 
tenances;  and  when  It  Is  necessary  for  the 
construction,  maintenance,  and  operation  of 
the  toad  of  said  petitltm^,  and  for  tiie  nec- 
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essary  sldlngH,  tide  tracks  and  appurte- 
nances thereto,  to  take  private  property,  the 
same  may  be  done  by  said  petitioner;  and 
said  petitioner  Is  entitled  to  bare  the  com- 
pensation therefor  ascertained  and  made  in 
the  maimer  now  provided  by  law  for  the 
exercise  of  the  right  of  eminent  domain  un- 
der and  by  virtne  of  the  provisions  of  an 
act  of  the  general  assembly  of  the  state  of 
Illinois  entitled  'An  act  to  provide  for  the 
exercise  of  the  right  of  eminent  domain,*  ap- 
proved April  10,  1872,  and  in  force  Jnly  1, 
1872.  Tour  i>etltIoner  farther  represents 
unto  your  honor  that  for  the  constraction, 
maintenance,  and  operation  of  its  sidd  road, 
and  all  necessary  sidings,  side  tracks,  and 
appurtenances,  tt  Is  necessary  for  your  pe- 
titioner to  enter  npon  and  appropriate  the 
property  hereinafter  described,  which  said 
property  Is  located  along  and  on  either  side 
of  a  line  now  snrveyed,  located,  and  staked 
out  by  your  petitioner,  which  line  is  described 
as  follows,  to  wit."  Then  follows  a  descrip- 
tion of  the  lands  sought  to  be  taken  for  rail- 
road purposes. 

The  appropriation  of  private  property  un- 
der the  right  of  eminent  domain  Is  an  ex- 
ercise of  sovereign  power,  and,  where  re- 
liance Is  placed  upon  statutes  conferring  the 
right,  these  statutes  being  la  derogation  of 
common  right,  must  be  strictly  construed; 
and  the  r^ht  cannot  be  exercised  except  In 
strict  conformity  to  the  power  conferred.  In 
Railway  Co.  r.  Oalt.  188  DL  667.  23  N.  B. 
425,  and  24  N.  EL  674,  In  the  dlscnsslon  of 
this  question  It  Is  said:  "Lewis  <m  Smlnmt 
Domain  (section  600)  says:  The  power  to 
force  a  man  to  give  up  bis  jwoperty  against 
his  will,  and  for  a  conslderatlm  fixed  by 
others,  Is  one  which  is,  In  Ita  natnre,  hanh, 
and  against  common  right  Aecordbig  to  all 
analogies  of  the  law,  such  a  pover,  to  be  ef- 
fectual in  Its  exercise,  must  be  strictly  pur- 
sued. This  has  been  repeatedly  hdd  with 
respect  to  the  power  of  eminent  domain.*  Ta 
pat  the  court  In  motion,  and  give  it  jorisdlc- 
tlon  In  condemnatlfm  proceeding  a  petition 
la,  In  general,  necessary,  and  must  be  In  coa- 
formlty  with  the  statute  granting  the  right 
of  condemnation.  It  Bbonld  set  forth,  by 
appropriate  avermeota;  all  anch  facta  as  are 
necessary  to  authoriM  Hw  tribmial  to  act 
Smith  V.  Railroad  Oo.,  100  lU.  611;  Bailey  v. 
McOaln.  02  HL  277.  tt  Is  thus  stated  by  Mr. 
Lewis  (aectlon  858):  The  petition  dionld 
show  the  use  or  purposes  for  which  the 
property  Is  desired,  and  that  it  was  within 
the  statutory  powers  conferred.  It  should 
■how  a  clear  right  to  condemn  the  property 
described.  Accordingly,  It  must  not  only 
show  that  tbe  property  is  vanted  for  a 
public  use.  but  alao  that  It  ia  for  a  n«e 
that  ia  within  the  partlcolar  atatnte  nnder 
which  the  proceedlnga  are  had.' "  In  a  later 
caae  (LIgare  v.  Qty  of  C3iicago.  189  111.  40, 
28  N.  E.  084),  anmmlng  up  thia  fnndamaital 
principle,  it  is  said:  "Statutes  conferring 
power  to  exercise  the  right  of  eminent  do- 


main are  to  be  construed  strictly.  Unless 
both  the  letter  and  spirit  of  the  statute  re- 
lied npon  clearly  confer  the  claimed  power, 
It  cannot  be  exercised."  The  rule  here  In- 
dicated has  been  sanctioned  and  adopted  In 
other  states.  Plttsbn^h  Junction  B.  Oo.*b 
Appeal,  122  Pa.  St  631,  6  AtL  664;  Corriet 
V.  BaUroad  Co.,  11  Ohio  St  23t  It  must 
be  observed  that  the  petitioner,  the  Aurora 
&  Geneva  Bailway  Company,  was  organized 
nnder  the  general  incorporation  act  of  the 
state  (Rev.  St  c.  32).  Section  1  of  that  act 
provides  that  corporations  might  be  formed 
In  the  manner  provided  by  that  act  for  any 
lawful  purpose,  except  banklog.  insurance, 
real-estate,  brokerage,  the  operation  of  rail- 
roads, and  the  business  of  loaning  money, 
provided  that  horse  and  dummy  railroads 
may  be  anthwlzed  and  conducted  under  the 
provisions  of  this  act  At  the  same  session 
of  the  legislature  a  general  law  was  i>assed 
for  the  organization  of  railroad  companies. 
Id.  c.  114.  Railroad  companies  organized 
under  this  act  were  authorized  to  select  the 
most  advantageous  route  tor  the  locatltm  of 
the  road:  to  purchase,  hold,  and  sell  such 
real  estate  as  may  be  necessary  for  the  con- 
struction and  use  of  the  railroad:  to  lay  out 
the  road,  and  construct  the  same,  100  feet 
In  width;  to  purchase  or  condemn  private 
property  for  right  of  way,  or  other  lawful 
purposes  connected  with  the  building,  op- 
erating, or  running  of  the  road.  But  no  such 
power  was  conferred  on  horse  and  dummy 
railroads  organized  under  the  general  incor- 
poration act  No  right  was  conferred  npon 
such  organizations  to  acquire  private  prop- 
erty by  condemnation  or  otherwise;  and  It 
is  not  claimed  In  the  argument  that  under  the 
general  Incorporation  act,  under  which  de- 
fendant in  error  was  organised,  It  was 
clothed  with  any  power  to  take  or  condemn 
private  property  for  right  of  way  or  other 
purposes.  Bat  In  1874,  two  years  after  Vie 
enactment  of  the  general  corporation  act 
and  the  railroad  act  the  l^alatore  paoaed 
an  act  in  regard  to  horae  and  dummy  rall- 
roada,  and  under  thla  act  the  petitioner 
dalma  It  la  authorized  to  condemn  i^vate 
pmpvatj  tor  its  line  of  road.  That  act,  ao 
tat  as  it  pertaina  to  the  question  involved,  la 
as  follows: 

"Section  1.  Be  It  enacted  by  the  people  of 
the  state  of  Dllnols.  represented  In  the  gen- 
etal  assembly,  that  any  company  whtcta  has 
bem.  or  shall  be  incorporated  nnder  the  gm- 
eral  laws  of  tbls  state,  for  the  purpose  of 
coDStnietlon.  maintaining  or  operating  any 
horae  or  dummy  railroad  or  tramway,  may 
alter  upon  and  ajq^priate  any  property 
necessary  for  the  construction,  maintenance 
and  operation  of  its  road,  and  all  necessary 
siding,  Bide  tracks  and  appurtenances,  and 
may,  subject  to  the  provisions  contained  in 
this  act  locate  and  conatmct  Ita  road  upm 
or  over  any  street  alley,  road  or  highway, 
or  acroaa  or  over  any  waters  in  this  state,  hi 
such  manner  as  not  to  unnecessarily  obstriicc 
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the  public  use  of  siich  street,  alley,  road  or 
highway,  or  Interrupt  the  navigation  of  aocta 
waters. 

"Sec.  2.  When  It  Is  neeesMiy  for  the  con* 
itroctlon,  maintenance  or  (^>eratlon  of  snch 
road,  or  the  necessary  sidings,  side  tracks 
or  appurtenances,  to  take  or  damage  private 
property,  the  same  may  be  done,  and  the 
compensation  tber^or  may  be  ascotalned 
end  made  In  the  manner  which  may  then  be 
provided  by  law  for  tbe  ocerdse  of  the  right 
of  eminent  domain. 

"Sec.  3.  No  snch  company  shall  have  the 
right  to  locate  or  construct  its  road  niron  or 
along  any  street  or  alley,  or  over  any  public 
ground  in  any  Incorporated  city,  town,  or 
Tillage,  without  the  consent  of  the  cor- 
porate authorities  of  snch  city,  town  or  vil- 
lage, nor  upon  or  along  any  road  or  highway, 
or  upon  any  public  ground  without  any  In- 
corporated dty,  town  w  village,  except  upon 
the  consent  of  tbe  coun^  board,"  etc. 

There  Is  a  wide  and  well-nnderstood  dlfCer- 
between  a  raUroad  organised  for  gen- 
oral  traffic,  and  a  street,  horse,  or  dummy 
railroad;  and  In  placing  a  construction  on 
the  act  In  question,  In  order  to  arrive  at 
the  intent  of  the  l^slature,  the  functions, 
duties,  and  purposes  of  street  or  horse  and 
dummy  railroads  must  be  kept  In  mind.  A 
street  railroad,  as  Is  well  understood.  Is  a 
road  constructed  on  a  street  or  highway  for 
the  purpose  of  carrying  passengers  living 
upon,  or  having  business  on,  snch  street  or 
highway;  Its  main  object  being  to  accom- 
modate street  travel.  For  this  purpose  the 
cars  make  frequent  stops  to  take  on  and 
discbarge  passengers  along  tbe  street  or 
highway.  Construf:ted  as  It  is  upon  a  public 
street  or  highway.  It  has  no  use  for  private 
property,  unless  it  might  need  a  small  track 
for  a  side  track,  turnout,  or  station,  as  an 
Incident  to  its  main  line.  In  re  South  Beach 
Railway  Oo.,  119  N.  T.  141,  23  N.  E.  488^  the 
court  of  api>eal8  of  New  York,  In  the  dlscas< 
slon  of  a  similar  question  to  thp  one  Involved 
here,  said:  "The  chief  element  of  a  street 
railway  Is  that  it  is  built  upon  and  passes 
along  streets  and  avranes  for  the  conven- 
ience of  those  living  or  moving  thereon. 
Its  fundam«ital  purpose  Is  to  accommodate 
the  street  travel,  and  Its  motive  power  Is 
dictated  and  regulated  to  that  end.  And 
while,  consistently  with  Its  general  object* 
It  may  need,  for  switches  or  storage,  or 
stables  or  stations,  tbe  land  of  private  own- 
ers, yet  the  necessity  Is  only  Incidental  to 
the  main  purpose  of  a  Itae  along  the  street, 
accommodating  the  street  travel."  The  su- 
preme court  of  Pennsylvania,  In  Bahn  Tp, 
V.  Tsmaqna  &  U  St  By.  Co.,  167  Pa.  St  80,  81 
AtL  472,  says:  "Street  railways  are  rail- 
ways on  or  along  the  streets  of  a  city  or 
town.  They  must  conform  to  the  grade  of 
the  streets  they  occupy.  They  may  diverge 
for  a  short  distance,  where  thr  conformation 
of  surface  or  the  position  of  streams  make  It 
necessary,  In  order  to  avoid  discomfort  or 


danger  to  the  traveling  public.  But  that  a 
street  railway  may,  like  a  steam  railway, 
locate  its  rout^  not  for  the  accommodation 
of  local  travel  along  the  highways,  but  to 
reduce  time  and  distance  for  passengers  trav- 
eling from  city  to  city  or  town  to  town 
across  the  country,  Is  a  propoaltlmi  not  to  be 
entertained,  and  involves  a  perversion  of  tbe 
character  and  object  of  street  railways." 

It  is  clear  that  section  2  of  the  act  of  1874 
confers  power  upon  a. street  or  borae  and 
dummy  railroad  company  to  take  private 
proper^,  bnt  the  power  Is  a  limited  one,  as 
Is  apparent  from  tbe  Isnguage  of  the  sec- 
tion. It  declares,  "When  it  Is  necessary  for 
the  construction,  maintenance  or  operation 
of  such  road,  or  the  necessary  sidings,  side 
tracks  or  appurtenances  to  take  or  damage 
private  proper^,  the  same  may  be  done." 
Giving  this  language  a  strict  construction, 
which,  under  the  uniform  decisions  of  this 
court,  must  be  don^  can  it  be  said  that  de- 
fendant in  error  was  at  liberty,  In  the  con- 
stmctlon  of  Its  roadi  whenever  It  saw  proper, 
to  leave  the  highway  upon  which  It  was  au- 
thorized by  the  board  of  supervisors  of  Kane 
county  to  construct  Its  road,  and  take  private 
property  agalnt  the  will  of  the  owner?  We 
think  not  If,  In  the  construction  of  the 
road  In  the  highway,  difficulties  or  obstruc- 
tions were  encountered  which  rendered  It 
Impracticable  to  construct  tbe  road  Jn  the 
highway,  a  necessity  might  arise,  within 
the  meaning  of  the  law,  which  would  author- 
ize the  company  to  leave  the  highway,  and 
go  upon  private  property,  until  the  difficulty 
encountered  was  overcome,  when  a  returu 
could  be  made  to  tbe  highway.  Or.  If  suf- 
ficient land  could  not  be  had  in  the  street 
for  side  tracks,  turnouts,  or  stations,  and 
they  were  necessary  for  a  successful  opera- 
tion of  the  road,  under  the  statnte  the  com- 
pany would  have  the  right  to  resort  to 
private  property.  The  power  conferred  by 
section  2  of  tbe  act  Is  not  general.  It  Is 
limited  to  a  case  when  It  becomes  necessary 
to  resort  to  private  property,  and  that  ne- 
cessity mast  be  shown  in  tbe  petition  to 
condemn.  What  Is  said  In  119  N.  Y..  23  N. 
K,  supra,  applies  here:  "Section  13  of  tbe 
act  of  1850  allows  any  corporation  organized 
thereunder  to  obtain  by  condemnation  such 
land  as  Is  required  for  the  purpose  of  Its  cor- 
poration. The  power  is  not  general  or  un- 
limited The  company  cannot  condemn  what 
It  pleases,  bnt  only  such  and  so  much  land 
as  the  proper  execution  of  its  corporate  pur- 
poses shall  require  and  render  necessary. 
Here  no  reason  whatever  was  shown  by  the 
petitioner  for  leaving  tbe  highway,  nor  was 
any  evidence  introduced  on  the  hearing  of 
the  motion  to  dismiss  showing  a  necessity 
for  leaving  the  highway  and  resorting  to 
private  property.  On  the  other  liand,  the 
plaintiffs  in  error  showed  by  affidavits  that 
there  was  no  substantial  difficulty  hi  con< 
stmetlng  and  operating  the  railroad  In  the 
highway,  where  the  defendant  In  error  was 
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authorized  to  construct  It  by  the  county  au- 
thorities. It  thus  appears  that  the  maDagers 
of  the  street-ralh'oad  company  abandoned  the 
highway,  and  undertook  to  construct  their 
line  of  road  over  private  property,  when  It 
was  not  necessary  to  do  ao  In  the  construc- 
tion, maintenance,  or  operation  of  the  road. 
This  they  had  no  right  to  do.  In  the  con- 
struction of  the  road.  If  a  necessity  existed 
for  making  a  deflection  from  the  highway, 
In  order  to  avoid  a  heavy  grade  which  would 
prevent  a  succesaful  operation  of  the  road, 
defendant  In  error  would  no  doubt  have  the 
Tight  to  take  and  condemn  private  property 
to  obviate  the  difficulty.  But  this  record 
does  not  present  a  case  of  this  character. 
Here,  fn  the  construction  of  the  road,  the 
highway  was  abandoned,  and  a  new  route 
selected,  running  over  private  property  for 
more  than  a  mile;  no  necessity  whatever 
appearing  for  making  the  change.  This  was 
without  authority  of  law,  and  the  court,  on 
the  motion,  should  have  dismissed  the  pe< 
titlon.  For  the  error  Indicated  the  judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed.   Beversed  and  remanded. 

PHILLIPS,  J.  I  am  of  opinion  that,  under 
the  horse  and  dummy  act,  the  right  to  con- 
demn a  right  of  way  Is  given;  heru^  1  dis- 
sent. 


(Eg  Ohio  St  561) 

WONSETMK  et  al.  v.  ANDREWS  et  al. 
(Supreme  Court  of  Ohio.    JUne  21,  1808.) 
iliyiTto  COXTR1.0T — Intbrpbbtatiok. 
In  an  action  to  recover  the  sum  agreed  to 
bepaid  for  the  right  to  enter  upon  the  plain- 
tiffs land  to  explore  for  coal,  and  to  mine  and 
remove  the  same,  at  an  agreed  price  per  ton, 
money  paid  by  the  defendant  as  annual  rent  for 
coal  prior  to  the  commencement  of  mining  oper- 
ations, and  intended  by  the  parties  as  com- 
pensation for  the  postponement  of  such  oper- 
ations, will  not  be  credited  upon  the  agreed 

[trice  of  the  coal,  when  removed,  though  the 
anguage  of  the  iastmment  upon  which  the  ac- 
tion is  founded  he  appropriate  te  paas  a  present 
title  to  the  coal. 

(Syllabus  hy  the  Court) 

Brror  to  circuit  court,  Mahoning  coun^. 

Action  by  Wonsetler  and  others  against  An- 
drews and  othera  Judgment  for  plaintiffs 
was  reversed  on  error  to  the  circuit  court, 
and  plalntifls  bring  error.  Reversed. 

Wonsetler  and  others  brought  an  action 
against  Andrews  and  others  lu  the  court  of 
common  pleas  to  recover  upon  numerous  caus- 
es of  action  founded  on  the  following  Instru- 
ment; the  plaintiffs  being  lessors,  and  the  de- 
fendants the  successors  of  the  lessee:  "That 
the  said  party  of  the  first  part  hath  this  day 
leased  and  let,  and  do  hereby  convey,  unto 
said  second  party,  for  the  consideration  her& 
Inaf  ter  mentioned,  all  their  right  and  title  to 
any  coal  which  may  be  found  upon  or  within 
the  following  described  lands,  to  wit:  *  •  • 
Together  with  the  right  and  privilege  to  enter 
thereon  and  drill  and  explore  tor  coal,  and*  If 


found,  to  dig,  mine,  and  remove  the  same; 
and,  in  case  It  shall  be  absolutely  necessary  to 
use  any  portion  of  the  surface  of  said  land  to 
mine  said  coal,  said  Andrews  may  do  so  hy 
paying  at  the  rate  of  one  hundred  ($100)  dol- 
lars per  acre  for  the  same,  which  shall  In  no 
cose  exceed  two  acres,  except  by  consent  of 
the  party  of  the  first  part;  and  tiiere  shall  In 
no  case  be  miners*  houses  erected  thereon. 
Said  Andrews  may  use  any  entry  or  improve- 
ments which  he  may  make,  over  or  through 
which  to  transport  coal  mined  from  other 
lands;  and  in  the  prosecution  of  search  for 
coal,  as  well  as  the  mining  of  the  same,  as 
little  damage  shall  be  done  to  the  soil  or  sur- 
face of  said  land  as  the  nature  of  said  busi- 
ness will  permit  For  and  in  consideration 
of  the  foregoing  covenants  and  agreemente  by 
and  on  the  part  of  the  said  first  party,  said 
second  party  hereby  agrees  and  binds  him- 
self, his  heirs  and  assigns,  to  pay  or  cause  to 
be  paid  unto  said  first  party,  their  heirs  and 
assigns,  the  sum  of  fifteen  (IS)  cents  per  ton 
(of  twenty-two  hundred  and  forty  pounds)  for 
each  and  every  ton  of  coal  mined  from  said 
land;  said  coal  to  be  weighed  upon  correct 
scales  at  the  bank,  and  a  correct  account  of 
the  same  kept  In  books;  and  said  scales 
and  books  shall  at  all  reasonable  hours  be 
open  to  the  Inspection  of  said  first  party,  their 
heirs  or  assigns.  And  said  Andrews  further 
agrees  that  he  will  proceed  without  delay  to 
make  search  for  said  coal,  and.  If  found  In 
sufficient  quantities  to  Justify  mining,  that  he 
will  prepare  to  mine  the  same  at  the  earliest 
time  practicable,  and  continue  to  prosecute 
the  mining  thereof  with  all  due  diligence. 
Said  Andrews  also  agrees  that  after  he  shall 
have  reached  said  coal,  by  entry  or  other- 
wise, so  as  to  be  able  to  mine  the  same,  tnat 
he  will  proceed  to  mine  coal  to  such  an  ex- 
tent that  the  rent  due  said  first  party  at  the 
aforesaid  price  per  ton  shall  amount  to  at  least 
one  thousand  dollars  per  annum,  or  pay  for 
the  same  as  though  mined;  otherwise  this  ar- 
ticle to  become  null  and  void.  And  said  An- 
drews further  agrees  that  If,  after  one  year 
from  the  date  hereof,  he  shall  not  have  been 
able  to  reach  said  coal  (having  used  all  due 
diligence  and  exertion),  he  will,  if  this  article 
Is  retained,  pay  to  the  said  first  party,  as  rent 
for  coal,  at  the  rate  of  three  hundred  dollars 
per  annum  until  said  coal  Is  reached  ao  as 
to  be  mined,  when,  and  from  that  time  for- 
waxA,  he  shall  be  bound  as  above  stated." 

The  Instrument  was  executed  December  9, 
1861;  but  actual  mining  of  the  coal  under  its 
provisions  began  in  1887,  and  was  concluded 
In  1892.  From  the  execution  of  the  lease  un- 
til mining  operations  were  begun,  the  defend- 
ants paid  the  plaintiff  the  sum  of  $300  per 
annum,  but,  after  mining  operations  commen- 
ced, deducted  from  the  coal  mined,  computed 
at  15  cents  per  ton,  the  sum  of  the  annual 
payments  of  $300  per  annum  so  made  pre- 
vious to  the  mining  operations;  claiming  that 
such  previous  payments  were,  according  to 
the  terms  of  the  lease,  paym«itB  In  advance 
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upon  the  coal  wblcli  might  be  mined,  at  the 
rate  of  15  cents  per  ton.  Whether  this  Is  the 
correct  construction  of  the  lease  Is  the  only 
subject  of  contention  between  the  parties. 
These  facts  having  been  disclosed  upon  the 
trial,  the  defendants  requested  the  court  to 
Instruct  the  Jury  that  the  sum  of  the  annual 
payments  made  before  mining  operations 
were  bagon  was  to  be  regarded  as  payments 
in  advance  upon  the  coal  mined  during  such 
operation,  at  16  cents  per  ton.  The  court  re- 
fused to  give  the  Instructions  so  requested, 
and.  In  Ueu  thereof,  charged  as  follows:  "The 
defendants  claim  and  Insist  that  this  $300 
payment  to  be  made  annually  was  to  be  ap- 
plied upon  coal  thereafter  mined  under  the 
lease.  The  plaintiffs  admit  the  receipt  of 
the  payments  of  $300  from  time  to  time  as- 
alleged  by  the  defendants,  but  say  that  by  the 
terms  of  this  lease  these  payments  were  not 
to  be  so  applied,  and  that  there  Is  due  them 
from  the  defendants  the  amount  claimed  In 
their  petition  and  the  supplement  thereto. 
Various  pleadings  have  been  filed  by  the  par- 
ties In  this  proceeding,  involving  numerous 
other  questions,  to  which  It  Is  not  necessary 
to  call  your  attention  at  this  time;  but  the 
statement  here  made  embraces  substantially 
the  controversy  between  the  parties,  and  from 
this  statement  you  will  observe  that  the  real 
controversy  In  this  case  arises  In  reference  to 
the  payment  and  application  of  the  $300  year- 
ly as  provided  for  In  the  lease.  •  •  •  It  Is 
Incumbent  upon  the  court  to  place  a  construc- 
tion upon  this  lease,  and  upon  that  particular 
part  of  the  same  out  of  which  this  contro- 
versy arises;  and  upon  this  question  I  say  to 
you,  as  matter  of  law,  that  the  true  Import 
and  meaning  of  the  language  used  by  the 
parties  in  the  lease  Is,  and  that  the  Intention 
of  the  parties  therein  expressed  was,  that 
the  three  hundred  dollars  to  be  paid  yearly, 
provided  for  In  the  lease,  and  by  the  terms 
thereof,  to  which  your  attention  has  been 
called,  when  the  same  was  paid,  prior  to  min- 
ing of  coal,  would  not  be  applied  to  the  pay- 
ment of  the  15  cents  per  ton  of  2,240  pounds 
of  coal  when  the  same  was  mined  from  the 
land."  To  the  refusal  to  Instruct  as  request- 
ed, and  to  the  Instruction  given,  counsel  for 
the  defendants  excepts.  There  being  a  ver- 
dict and  Judgment  for  the  plaintiffs,  a  petition 
in  error  was  filed  in  the  circuit  court,  where 
the  Judgment  of  the  common  pleas  was  re- 
vised for  error  In  the  Instructlona 

B.  B,  ilvmj  and  L.  W.  King,  for  plftlntlffs 
In  eZTor.  Thomaa  W.  Sanderaon,  for  defend- 
ants In  error. 

SHATJCK,  J.  (after  stating  the  facts).  The 
dlCFerent  views  taken  of  the  meaning  of  this 
Instrument  by  counsel  and  by  the  courts  be- 
low find  ample  explanation  In  the  vagueness 
of  its  stipulations.  Tnat  Its  terms  are  effect- 
ive to  convey  a  present  interest  In  the  coal 
beneath  the  soil,  as  maintained  by  counsel  for 
the  defendants,  may  be  admitted;  but  that 


proposition  does  not  seem  to  aid  in  the  present 
Inquiry,  since  the  parties  here  are  not  con- 
tending concerning  the  owi^ership  of  the  soil, 
or  of  the  coal  beneath  It  When  the  contro- 
versy arose,  the  defendants  had  become  the 
unquestionable  owners  of  the  coal  The  con- 
troversy concerns  the  amount  they  were  to 
pay  for  the  rights  and  privileges  conferred 
upon  them  by  the  Instrument,  whether  the 
title  to  the  coal  remained  In  the  plaintlfFs  un- 
til its  actual  separation  from  the  soil,  or  pass- 
ed upon  the  execution  of  the  InstrnmenL  An 
analysis  of  the  instrument  shows  that  the  par- 
ties first  designated  the  rights  of  the  defend- 
ants to  be  to  enter  upon  the  land  described, 
to  drill  and  explore  for  coal,  and.  If  found,  to 
mine  and  remove  all  that  might  be  found 
upon  or  within  It  The  stipulation  Immedi- 
ately following  shows  that  the  value  of  the 
coal  Id  place  was  agreed  to  be  15  cents  per 
ton,  and  this  Included  compensation  for  the 
right  to  enter  upon  the  land  and  explore  for 
coal,  and  to  occupy  such  portion  of  the  sur- 
face, not  exceeding  two  acres,  as  might  be 
absolutely  necessary  for  mining  operations. 
In  connection  with  this,  and  contemplating 
the  diligence  with  which  coal  should  be  min- 
ed "after  it  should  be  -reached,"  the  defend- 
ants bound  themselves  to  mine  to  such  an  ex- 
tent that  the  plaintiffs  should  receive,  at  the 
designated  "price  per  ton,"  at  least  $1,000  per 
annum.  The  remaining  stipulation  of  a  ma- 
terial character  does  not  concern  the  price  of 
the  coaL  In  making  It  the  parties  seem  to 
have  contemplated  only  the  delay  which 
might  Intervene  prior  to  the  commenc^ent 
of  the  actual  mining  of  coal;  and,  with  re- 
spect to  that  delay,  the  defendants  became 
bound  to  pay  the  sum  of  $300  per  annum  "as 
rent  for  coaL"  Certainly  we  are  concerned 
only  with  the  intention  of  the  parties,  and  con- 
clusive effect  should  not  be  given  to  the  dif- 
ferent terms,  "price"  and  "rent"  if  they  ap- 
peared to  have  been  used  as  synonyms.  That 
however,  does  not  fippear.  That  they  were 
used  discriminatingly  to  indicate  the  different 
purposes  for  which  the  contemplated  pay- 
ments should  be  made  Is  to  be  inferred  from 
the  concluding  portion  of  the  stipulation  lastly 
quoted,  "When  and  from  that  time  [that  is, 
from  the  time  the  coal  should  be  reached  so 
as  to  be  mined]  he  shall  be  bound  as  above 
stated."  This  stipulation,  and  the  different 
terms  used  to  designate  the  purposes  con- 
templated In  the  different  payments  to  be 
made.  Indicate  that  the  price  of  $300  per  an- 
num was  to  be  paid  so  long  as  the  defendants 
might  retain  the  contract  for  the  right  to  post- 
pone mining  operations,  and  It  seems  to  be 
entirely  independent  of  the  price  to  be  paid 
for  the  coal  after  mining  operations  should 
be  actually  undertaken.  It  is  said  by  coun- 
sel for  the  defendants  that  nearly  all  the  In- 
struments executed  for  the  purposes  which 
these  parties  had  in  view  contain  the  express 
stipulation  that  all  sums  paid  In  advance  of 
mining  operations  shall  be  credited  upon  the 
agreed  price  ot  the  coal  when  minal.  Hie 
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omission  of  snch-  stlpnlatloii  In  the  Ixwtniment 
under  consideration  would  Indicate  that  a  dif- 
ferent residt  VBS  Intend  hj  the  parttes  In 
this  case.  A  stlpnlatloii  of  so  material  a 
character  Should  not  be  sni^llea  by  constrac- 
tion.  The  tnt^retatlon  of  the  contract 
^-hlc&  the  trial  judge  gave  to  the  Jniy  Is  In 
accord  with  this  view.  Judgment  of  the  cir- 
cuit court  reversed;  that  of  the  common  ideaa 
affirmed* 

an  Haas.  663) 

BISHOP  T.  DONNELIi.  . 
(Supreme  Judl<^  Oonrt  of  Massadinsetts. 
Suffolk.  Aug.  81.  189&) 
Jddohbvts— Vaoatiok  roB  Dsnors  nr  Proobss. 

Vndei  Pub.  St.  c.  187l  I  3,  providing  that 
a  judgment  shall  not  be  reversed  or  arrested 
for  a  defect  or  Imperfection  In  matter  of  form 
which  might  have  been  amended,  a  default 
Indgment  against  a  resident  will  not  be  set 
aside  because  the  summons,  issued  in  1896,  bore 
date  29th  October,  1890.  and  commanded  de- 
fendant to  appear  on  l4th  November  "next," 
where  defendant  was  sot  misled  by  the  mis- 
take. 

Bxcoptlom  from  superior  court,  Suffolk 
county. 

Petition  for  a  wrft  of  error  by  Isabella 
Bishop  against  Frank  P.  Donndl  on  judg- 
ment obtained  by  defendant  The  judgment 
was  sustained,  and  petitioner  excepted.  Bx- 
ceptlons  overruled,  and  judgment  affirmed. 

At  the  hearing  of  this  case  before  Knowl- 
ton,  J.,  without  a  jury,  It  appeared  that  on 
November  7>  1806,  the  iiaper,  a  copy  of  which 
is  hereto  annexed  marked  "Ehchlbit  A,"  was 
delivered  to  the  plalntlfl  in  wror  by  an  offi- 
cer duly  authorlEcd  to  serve  writs.  The  offi- 
ce testified  that  he  then  told  her  when  ahe 
was  to  appear  at  court,  and  that  she  told 
him  what  the  suit  was  for.  It  was  proved, 
and  she  admitted,  that  about  10  o'clock  a.  m. 
on  November  14,  1896,  the  ^aJntitt  in  error, 
with  her  husband  and  hto  attorney,  vriilch  at- 
torney represents  her  in  this  proceeding,  were 
together  on  the  stairway  of  the  building  In 
which  the  police  court  of  Chelsea  la  regularly 
held,  which  stairway  leads  to  the  hall  ad- 
jacent to  the  police-court  room,  and  that  she 
was  then  told  by  the  attorney  that  the  writ  In 
the  action  of  Frank  P.  Donnell  against  her 
was  returnable  before  the  police  court  on  that 
day  and  at  about  tiiat  hour,  and  that  the  date 
Intended  to  be  inserted  in  the  summons  serv- 
ed upon  her  was  October  29,  1806,  Instead  of 
October  20,  1800.  It  appeared  that  the  at- 
torney went  Into  court  and  examined  the  writ, 
and  came  away  vrithout  Informing  the  court 
or  the  attorney  of  the  plaintiff  In  the  original 
action  of  the  mistake  in  the  date  of  the  sum- 
mona  The  return  of  the  officer  was  In  the 
usual  form,  setting  forth  due  service  of  a 
summons  upon  the  defendant  The  presiding 
justice  found  as  a  fact  that  the  plaintiff  in 
error  knew  of  the  mistake  hi  the  date  of  the 
summcms  before  the  time  for  appearance,  and 
that  she  purposely  refrained  from  appearing 
In  answer  to  the  suit  on  account  of  the  mis- 


time. The  counsel  for  the  plahitlff  In  orror 
contended  as  follows:  (1)  That  the  plalntUC 
in  error  had  not  been  served  with  original 
process  In  contemplation  of  law.  (2)  That 
She  had  In  no  degree  waived  her  right  thereto 
by  ajqwarance  or  otherwise.  ^  As  matter 
ot  law,  that  nelQia  the  said  so-caUed  sum- 
mons, whtoh  was  lacking  In  not  ctmtalnlng 
predse  and  correct  notice  of  the  time  of  the 
holding  of  the  court  at  which  She  was  called 
Upon  to  appear,  nw  the  Informalton  obtained 
as  aforesaid  in  contradiction  of  that  contained 
In  the  so-called  summons,  made  her  respon- 
sible to  said  police  court  of  Chelsea;  that 
there  was  absence  of  notice  to  her  to  attend, 
such  as  ahe  was  bonnd  In  law  to  req>eet;  and 
he  asked  the  court  to  rule  Oiat  she  was  enti- 
tled to  have  the  judgment  reversed.  Inas- 
mutih  as  the  record  showed  due  service,  and 
no  error  was  apparent  of  record,  the  prid- 
ing justice'  was  of  opinion  tiiat  the  plaintiff  In 
error  had  a  remedy  against  the  officer  who 
served  the  writ  In  an  action  at  law  toe  mak- 
ing a  false  return,  to  recover  the  damages 
caused  thereby.  If  any,  and  Uiat  she  was  not 
entitled  to  a  remedy  In  this  form  of  proceed- 
ing. He  thereupon  refused  to  rule  as  re- 
quested. To  this  refusal  to  rule  the  plaintiff 
excepts,  and  prays  that  her  exceptions  may 
be  allowed. 

"Exhibit  A.  Commonwealth  of  Massachu- 
setts. Suffolk,  ss:  [SeaL]  To  Isabella  Bish- 
op, of  Chelaea.  In  the  county  of  Suffolk— Greet- 
ing: We  command  you  to  appear  before  our 
Justice  of  the  police  court  of  Chelsea,  to  be 
holden  at  Chelsea,  within  said  county  of  Suf- 
folk, on  Saturday,  the  14tb  day  of  November 
next  at  nine  of  the  clock  in  the  forenoon,  to 
answer  unto  Frank  P.  Donnell,  of  Chelsea,  In 
the  county  of  Suffolk,  pl&lutlff,  hi  an  action  of 
contract;  which  action  the  said  plaintiff  has 
commenced  to  be  heard  and  tried  before  our 
said  court;  and  your  goods  or  estate  are  at- 
tached to  the  value  of  two  hundred  dollars, 
for  security  to  satisfy  the  judgment  which 
the  said  plaintiff  may  recover  upon  the  afore- 
said trial  Fall  not  of  appearance  at  your 
peril.  Witness:  Albert  D.  Bosson,  Esquire, 
at  said  Chelsea,  this  29th  day  of  October,  In 
the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  ninety-  Joseph  M.  Curiey,  Clerk. 
Wm.  J.  Williams,  Atty.  for  Plf.,  18  Pember- 
ton  Square,  Boston.  Exceptions  allowed, 
llarcus  P.  Knovlton,  3Ji.30." 

G.  A.  Em«Bon,  for  plaintiff.  W.  J.  Wil- 
liams, for  defendant 

FIELD,  0.  J.  The  tendency  of  modem  de- 
cisions Is  to  the  effect  that  a  domestic  judg- 
ment may  be  reviewed  or  reversed  by  a-prop- 
er  proceeding  between  the  parties,  when,  there 
has  been  In  fact  no  legal  service  of  process, 
and  no  appearance  In  the  cause,  even  al- 
though the  ^oof  of  such  focts  tends  to  con- 
tradict the  record.  The  remedy  by  a  suit 
against  the  officer  for  a  false'  return  often  is 
Inadequate,  particularly  when  a  large  Judg- 
ment has  iwen  rendered  against  a  defendant 
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without  any  service  upon  him  and  without 
his  knowledge.  The  return  by  an  officer  of 
aeiTice  of  process  usually  is  held  condosire 
in  collateral  proceedings,  but,,  as  the  facta 
stated  in  the  return  are  not  facts  within  the 
knowledge  of  the  court,  it  is  generally  held 
that  the  record  In  this  respect  may  be  Im- 
peached by  the  party  direcUy  aggrieved  by  It, 
if  it  is  false.  In  the  case  of  a  suit  on  a 
foreign  Judgment,  the  Judgment  may  be  Im- 
peached by  pleading  and  proving  in  defense 
to  the  salt  that  the  foreign  court  in  fact  ac- 
quired DO  Jurisdiction  over  the  defendant,  al- 
though the  record  of  the  case  recites  due  serv- 
ice on  htm  or  an  appearance  by  his  attor- 
ney; and  this  Is  true  in  a  suit  on  a  domestic 
judgment,  where  the  defendant  was  not  resi- 
dent within  the  commonwealth  when  the  suit 
was  brought  in  which  the  Judgment  was  ren- 
dered. The  proper  proceeding  in  this  com- 
monwealth for  reviewing  or  reversing  a  do- 
mestic Judgment,  when  the  defendant  was  not 
resident  within  the  commonwealth  when  the 
suit  was  brought  in  which  the  Judgment  was 
rendered,  is  a  writ  of  error,  although  such  a 
defendant  may  also  have  a  writ  of  review, 
which  is  not  a  writ  known  to  the  common 
laws.  If  the  defendant  was  resident  within 
the  commonwealth  when  the  suit  was 
brought,  the  proper  proceeding  is  a  writ  of  re- 
view, or  a  petition  for  a  writ  of  review,  and 
there  are  dicta  to  the  effect  that  he  may  also 
bring  a  writ  of  error.  Kimball  v.  Sweet,  168 
Mass.  105.  46  N.  E.  409;  Hall  v.  Staples,  166 
Mass.  399.  44  N.  K  351;  Iron  Co.  v.  Crafts, 
156  Mass.  257,  30  X.  B.  1024;  Young  v.  Wat- 
son. 156  Mass.  77,  28  N.  E.  1135;  Rand  v. 
Hanson,  154  Mass.  87,  28  N.  B.  6;  Needham 
v.  Thayer,  147  Mass.  536,  18  N.  B.  429;  City 
of  FaU  River  v.  RiUy,  140  Mass.  48S,  6  N.  B. 
481;  Hendrlck  v.  Whlttemore,  105  Mass.  23; 
James  Townsecd,  104  Mass.  367;  Hutch- 
iDSon  T.  Gurley,  8  Allen.  23;  Bodurtha  v. 
Goodrich,  3  Gray,  608;  Brewer  v.  Holmes,  1 
Mete.  (Mass.)  288;  Smith  v.  Rice,  11  Mass. 
507.  512.  See  Harrison  v.  Hart,  21  SI.  App. 
348;  Nietert  v.  Trentman,  104  Ind.  390.  4  N. 
B.  306;  Mlchels  v.  Stork,  62  Mich.  260.  17  N. 
W.  833;  BoUes  v.  Bowen,  45  N.  H.  124;  Nel- 
son V.  Sweet,  4  N.  H,  258;  Ketchum  v.  White, 
72  Iowa,  193,  33  N.  W.  627;  22  Am.  &  Eng. 
Ene.  Law,  p.  194  et  seq. 

If  it  be  assnmed,  without  deciding  It,  that 
in  the  present  proceedings  it  was  open  to  the 
plaintiff  In  error  to  show  that  no  summons, 
or  no  anfflclent  summons,  was  served  upon 
her,  we  are  of  opinion  that  the  mistake  in 
the  date  of  the  summons,  on  the  facts  found 
by  the  pre&lding  Justice,  is  not  a  sufficient 
reason  for  avoiding  the  Judgment  If  the  offi- 
cer had  been  permitted  to  amend  his  return 
in  the  original  action  so  as  to  show  the  date 
of  the  ■nmiDons,.  and  the  defendant  tbereio 
bad  moved  to  dismiss  the  action,  the  court 
might  have  ordered  tinA  service  of  a  new  sum- 
Bumt,  aa  the  defendant  was  within  the  Juris- 
diction of  the  conrt  If  the  suit  bad  been  in 
the  superior  court,  the  decision  of  that  conrt. 


upon  such  a  motion,  would  bave  been  final. 
Parker  v.  Eenyon,  112  Mass.  261.  The  de- 
fect in  the  service  of  process  was  one  wUch 
the  defendant  In  tlie  original  action  might 

Pub.  St  c.  187.  S  8,  Is  as  follows:  **A  Judg- 
ment in  a  civil  action  shall  not  be  arrested  or 
reversed  for  a  defect  or  imperfection  in  mat- 
ter of  form  which  might  by  law  hare  been 
amended;  nor  by  reason  of  a  mistake  re- 
specting the  venue  o^  the  action;  nor  because 
the  Judgment  is  not  in  conformity  with  the 
allegations  of  the  parties,  if  it  is  In  conform- 
ity with  the  verdict;  nor  shall  any  error  In 
law  in  a  civil  action  in  which  the  defendant 
appeared  and  a  verdict  was  rendered,  except 
such  as  occurs  after  verdict,  be  assigned  In  a 
writ  of  error.  But  nothing  herein  contained 
sliall  prevent  either  party  from  assigning  an 
error  affecting  the  Jurisdiction  of  the  conrt." 

In  Brown  v.  Webber,  6  Cnsh.  664,  the  court 
say:  "A  court,  in  order  to  render  a  valid 
Judgment,  must  bave  Jurisdiction  of  the  sub- 
ject-matter and  of  the  persons  of  the  parties. 
In  the  language  of  the  statute  (Rev.  St  c. 
100,  S  21),  It  must  be  a  suit  where  the  person 
and  case  may  be  rlghtiy  lOideratood  by  the 
court  In  order  to  acquire  Jurisdiction  of  the 
person,  he  must  be  served  with  process,  as 
required  by  law,  by  arrest  attachment,  and 
summons,  or  original  summons,  or  otherwise. 
If  the  defendant  would  object  to  the  irregu- 
larity or  want  of  due  service  in  this  respect, 
he  may  do  so  by  plea  In  abatement  where  it 
is  necessary  to  plead  any  matter  of  fact  on 
which  his  objection  is  founded,  or  by  motion 
to  dismiss,  where  the  objection  is  apparent  on 
the  face  of  the  proceedings  or  the  return  of 
the  officer,  and,  in  either  case,  before  plead- 
ing generally  to  the  merits.  And,  to  enable 
him  to  do  this,  he  may  appear  specially  for 
the  puipose  of  stating  such  objection,  with- 
out tbereby  waiving  it  But  If  he  will  enter 
a  general  appearance,  or  plead  to  the  merits, 
or  lie  by  after  he  is  aware  of  the  matter  of 
objection  to  the  Jurisdiction,  he  thereby  sub- 
mits himself  to  the  Jurisdiction  of  the  court; 
and  the  court,  then,  having  Jurisdlcticm  of  the 
subject,  and  jurisdiction  of  the  persons  of  the 
parties,  may  proceed,  and  the  exception  that 
the  suit  is  brought  in  the  wrong  county  can- 
not be  made  in  arrest  of  judgment  Gleaaon 
V.  Dodd.  4  Mete  (Mass.)  333,  839." 

If  this  were  a  petition  for  a  writ  of  review, 
we  think  that,  on  the  facts  appearing  in  evi- 
dence,  it  would  not  be  granted.  The  defend- 
ant in  the  original  action  was  not  misled  by 
the  mistake  in  the  date  of  the  original  sum- 
mons, and  she  had  full  opportunity  to  appear 
and  defend  the  action.  No  error  appears  in 
the  record  Itself,  and  the  defect  was  one 
which  might  have  been  amended  If  the  atten- 
tion of  the  court  bad  been  called  to  it  She 
lay  by,  and  made  no  d^ense.  although  she 
was  aware  of  the  mistake  In  the  date  of  the 
summons' and  of  the  pendency  of  the  action, 
and  she  ought  not  now  to  be  lieard.  In  any 
form  of  proceeding,  to  conteat  tbe  validity  of 
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the  service  and  judgmfent  See  Arnold  t.  Malt- 
bjr,  4  Deolo,  488.  The  ruling  of  law  of  tbe 
presiding  Justice,  If  It  be  assumed  to  be 
roneous,  did  her  no  harm.  It  did  not  affect 
bis  findings  of  fact,  and  we  are  of  opinion 
that,  on  those  findings,  she  Is  not  entitled  to 
have  the  Jndgment  rerersed.  It  Is  unneces- 
sary' to  decide  whether  the  errors  of  fact  were 
well  assigned  or  whether  the  plaintiff's  sole- 
remedy  was  by  a  petition  for  a  writ  of  re> 
view.  St  18^  c.  234,  {  9.  Bxceptlona  over- 
ruled.   Judgment  affirmed. 


an  lUm.  686) 

mOOmSON  et  al.  T.  OURNBR. 
<Sapr^e  Judicial  Ooart  of  Maaaachosetts. 
Suffolk.   Aug.  80,  188a) 
Wills— CoNSTKUCTiort—DBSioKATioK  or  Baita- 

FICIABT— CB  a  RITIB8— InCOKPORATION 

or  Town — Trosts. 

1.  Where  a  beqnest  was  to  the  inhabitants 
of  a  town  Id  trust  for  specified  purposes,  and 
was  referred  to  in  tbe  codicU  as  a  donation  to 
tbe  town,  and  as  a  donation  to  the  inbabitants 
of  the  town,  tbe  title  to  tbe  funS  Is  in  the  town. 

2.  A  town  may,  in  its  corporate  capacity, 
accept  a  bequest  in  trust  for  charitable  pnr- 
poseSt  and  act  as  trustee,  and  execute  tbe  trust. 

3.  A  municipal  corporation  does  not  I^se  its 
Identity  by  beiug  incorporated  as  a  city;  and 
property  held  hy  the  Inhabitants  of  the  town  in 
trust  will  pass  to  the  city  on  die  same  trust, 
and  no  action  of  any  conrt  is  necessary  to  vest 
the  title  to  such  property  In  tbe  city. 

4.  Where  a  bequest  was'  made  to  a  town  in 
trust  with  directions  that  the  selectmen  and 
certain  others  should  manage  the  fund,  these 
are  not  the  trustees,  but  the  town;  and,  where 
it  afterwards  was  incorporated  as  a  city,  there 
was  no  vacancy  in  the  trust  and  the  probate 
court  had  no  authorllr  to  appoint  trustees  to 
manage  the  funds. 

Case  reserved  from  supreme  judicial  court 
Suffolk  county;  Charles  Allen,  Judge. 

Bill  by  Henry  L.  HIgginson  and  others 
against  Alfred  T.  Turner.  Case  reserved. 
Dismissed. 

The  following  Is  the  bill  of  complaint:  "(1) 
Benjamin  Franklin,  late  of  Philadelphia,  In 
the  county  of  Philadelphia  and  state  of 
PenDsylvania,  died  In  said  Philadelphia,  on 
April  17,  1790.  On  the  17th  day  of  July, 
1788,  he  executed  his  last  will  and  testament, 
and  on  June  23,  1789,  a  codicil  thereto;  and 
said  will  and  codicil  were  duly  proved  and 
allowed  In  the  orphans'  court  in  and  for  the 
city  and  county  of  Philadelphia,  on  April 
23,  1790.  A  duly-authenticated  copy  of  the 
will  and  codicil  was  duly  filed  and  recorded 
in  the  registry  of  probate  df  said  county  of 
Suffolk,  In  this  commonwealth,  on  March  26, 
1896.  (2)  By  Bald  will  and  codicil  said  tes- 
tator gave  certain  personal  property  to  be 
held  Intrust  for  the  benefit  of  the  Inhabitants 
of  the  town  of  Boston,  In  Massachusetts, 
for  the  uses.  Interests,  and  purposes  men- 
tioned and  declared  In  said  will,  and  provid- 
ed tbat  said  trust  estate  should  be  managed 
under  the  direction  of  the  selectmen  of  the 
town,  united  with  the  ministers  of  the  old- 
est KplMopal,  Oongregatlonal,  -  and  Freaby^ 


teilan  chnrchra  In  that  town.  A  copy  ot 
■aid  will  and  codidl  U  hereto  annexed.  (3) 
The  town  accepted  aald  beqnest  and  the 
executors  of  the  will  of  Benjamin  Franklin 
paid  the  amotmt  thereof  to  tiie  town  of 
Boston;  and  thereupon,  nnttt  Beaton  became 
a  city.  In  the  year  1822,  tbe  bust  fund  was 
managed  by  the  selectmen,  nine  In  num- 
ber, united  with  tbe  mtnlatere  of  the  Old 
Brick  Ohnrch  as  the  first  CJoniEr^tlonal  cm, 
and  the  minister  of  King's  Ghapd  as  the 
first  Bplscopal  CbaKcb,ttbere  being  no  Free* 
bytoian  cburcb  In  the  town.  Said  trust 
estate  la  now  In  tbin  commonwealth.  There 
are  no  longer  any  selectmen  In  said  Boston, 
and  there  have  been  no  such  officers  since  the 
town  of  Boston  became  a  city.  In  18^  No 
tmstees  under  said  will  were  appointed  by 
any  conrt  in  this  commonwealth  until  March 
18*  1887,  and  from  1822  until  the  18th  day 
of  March,  1897,  there  was  a  failure  of  trus- 
tees of  said  fund.  By  a  debree  of  the  pro- 
bate court  of  the  county  of  Suffolk  and  com- 
monwealth of  Massachusetts,  made  on  the 
18th  day  of  March,  1807,  Henry  U  HIggin- 
son, Francis  C.  Welch,  Abraham  Shaman, 
Charles  T.  Gallagher,  Charles  W.  Dnane, 
Stopford  W.  Brooke,  and  Alexander  Mac- 
Lennan,  plaintiffs  herein,  were  duly  appoint- 
ed trustees  to  manage  said  trust  and  trust 
fund.  (4)  Said  trust  estate  now  in  this  com- 
monwealth, as  aforesaid,  amounts  to  a  large 
sum,  to  wit  to  the  sum  of  six  hundred  thou- 
sand dollars,  and  the  plaintiffs  are  entitled 
to  possess  and  manage  the  same.  (0)  After 
tbe  act  Incorporating  Boston  as  a  city  went 
Into  effect  In  1822,  and  until  tbe  adoption  of 
the  revised  charter  of  the  city  In  lSt4,  the 
said  fund  was  managed  by  the  mayor  and 
aldermen  of  the  city,  eight  In  number,  to- 
gether with  the  two  ministers  above  refer- 
red to,  except  that,  King's  Chapel  having 
ceased  to  be  an  Episcopal  church,  Its  minis- 
ter was  superseded  as  manager  by  the  min- 
ister of  Christ  Church  on  Salem  street  that 
being  then  the  oldest  episcopalian  church. 
After  the  adoption  of  the  revised  city  charter, 
in  1854,  the  aldermen,  then  being  twelve  In 
number,  together  with  the  aforesaid  minis- 
ters, to  whom  the  minister  of  the  first  Pres- 
byterian Church  was  at  some  time  added* 
and  without  the  mayor,  acted  as  managers 
of  the  fund,  until  the  year  1893;  and  since 
and  Including  the  year  1893  tbe  aldermen, 
twelve  In  number,  with  the  ministers  of  the 
three  churches  designated  In  Franklin's  will, 
have  acted  as  such  managers.  Different 
persona  have  acted  as  treasurers  of  the  fund. 
Mr.  William  MInot  was  such  treasurer  from 
1811  until  1866.  In  1866.  Frederick  U.  Tra- 
cey,  then  the  treasurer  of  the  city  of  Boston, 
was  elected  treasurer  of  the  fund,  and  con- 
tinued to  be  such  treasurer  until  1876,  what 
he  was  succeeded  In  the  office  of  treasurer 
by  Samuel  F.  MeCleary,  who  was  then  the 
city  clerk.  Mr.  MeCleary  acted  as  treasurer 
of  the  fund,  and  also  as  city  clerk,  until  1888, 
when  he  ceased  to  be  city  clerk;  and  since 
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that  time  be  has  acted  as  treasurer  of  the 
fund  In  his  personal  capacity.  (6)  Qa  De- 
cember 28, 1896,  at  a  meeting  of  the  persona 
acting  as  managers  of  the  Franklin  fund 
held  In  city  hall  in  the  city  of  Boston,  the 
folloving  persons  being  present,  Aldermen 
Lee,  DeTer,  Folsom,  Fottler.  Magiiire,  SUtcb- 
ell,  and  Sanford,  and  Reverend  Charles  W. 
JXaane,  rector  of  Christ  Cbiirch«  tlie  follow- 
ing Tote  was  unanimously  passed:  *Ordered 
that  tbe  sum  set  apart  from  the  general 
Franklin  fondt  as  due  to  the  city  of  Boston, 
on  July  first,  18D3,  Til.  three  hundred  and 
twea^-two  thousand,  four  hundred  and 
ninet7  and  *Vioo  dcHIars  (1322,490.20).  -with 
its  accumulations,  be  paid  by  tbe  treasurer 
of  tbB  fund  bi  January  next  to  the  city  treas- 
urer, to  enuUtute  a  special  fund  for  tbe  pur- 
chase of  land,  and  for  the  erection  thereon  of 
the  Franklin  Trades  School  and  the  equipment 
of  the  same;  said  uqiendltures  to  be  made 
under  the  direction  of  such  deiuutment  as 
may  for  the  time  being  be  chained  by  the 
statutes  and  ordinances  with  the  duty  of 
erecting  and  furnishing  public  buildings  In 
tbe  city  of  Boston.  Tbe  location  of  and 
plans  for  said  school  to  be  approved  by  the 
managers  of  said  fund.*  (7)  Thereupon  said 
McOeary  paid  orer  to  Alfred  T.  Turner,  then 
and  now  dty  treasuror  of  Boston,  a  large 
portion  of  said  fund,  to  wit,  tbe  sum  of 
three  hundred  and  twenty-two  thousand  four 
hundred  and  ninety  and  >Vioo  dollars  ($322,- 
4lM.2ait,  and  also  certain  accnmulatlona  of 
Interest,  the  entire  amount  paid  over  to  said 
Turner,  amounting  In  all  to  tbe  sum  of  three 
hundred  and  twenty-iUne  thousand  three 
hundred  and  «Vioo  dollars  ($^,300.4SE);  and 
said  Turner  now  holds  In  bis  possession  said 
sum,  with  Its  accumnlati<ms  accruing  before 
and  after  tbe  payment  thereof  to  him.  {Si 
And  the  plalntUFs  say  that  tbe  vote  passed 
on  December  28^  1896,  by  those  assuming  to 
act  as  managers  of  tbe  fund  set  forth  in  the 
sUtb  paragrajth  of  this  bill  of  complaint, 
was  InvalM  and  inoperative,  and  had  no 
legal  effect,  and  did  not  lawfully  affect  or 
dispose  of  said  fund;  and  tbe  plaintiffs  say 
that  they  are  entiUed  to  the  possession,  man- 
agement,- and  control  of  said  fund  and  its 
accumulations,  and  have  requested  said  Tur- 
ner to  pay  to  them  the  portion  thereof  held 
by  him;  but  said  Turner  refused  so  to  do, 
andtdalms  to  hold  the  same  upon  special 
trusts,  of  tbe  nature  whereof  the  plaintiffs 
are  Ignorant  Tbe  plaintiffs  therefore  pray: 
<1)  That  said  Turner  be  enjoined  from  pay- 
ing over  or  disposing  of  the  fund  held  by 
him  in  any  manner  except  payment  to  tbe 
plaintiffs.  (2)  That  until  such  payment  It 
be  decreed  that  be  hold  such  fund  to  tbe 
uses  and  for  tbe  benefit  of  the  plaintiffs  as 
Cmstees,  upon  trusts  established  by  the  will 
Of  said  Franklin.  (8)  That  he  be  directed  to 
pay  the  moneys  received  and  held  by  him  as 
aforesaid  to  the  plaintiffs,  discharged  of  all 
trusts  except  those  imposed  by  the  will  of 
the  said  Franklin.  (4)  For  such  other  relief 


to  which  tbey  may  be  entitled  and  to  tbe 
court  shall  seem  fit  By  Their  Solicitor, 
Solomon  Lincoln." 

S.  Lincoln  and  H.  W.  Ogden,  for  plaintiffs. 
T.  Bf .  Babson,  for  Pendant. 

ALLEN,  J.  There  can  be  no  donbt  that 
tbe  title  to  the  fund  now  In  question  was  at 
the  outset  In  the  town  of  Boston.  The  gift 
was  to  the  inhabitants  of  tbe  town,  in  trust 
for  the  purposes  specified,  and  was  to  be  ac- 
cepted by  tbem.  It  is  afterwards  spoken  of 
In  the  codicil  as  the  donation  to  tbe  town  of 
Boston,  and  again  as  the  donation  to  the  In- 
habitants of  Boston.  Zt  Is  now  well  settled 
that  a  town  may  in  Its  corporate  capacity  ac- 
cept a  gift  of  real  or  personal  estate  left  to  It 
in  trust  for  charitable  purposes,  and  may  act 
as  trustee  and  execute  the  trust  Drury  v. 
NaUck,  10  Allen,  169,  182;  Webb  v.  Neal,  6 
Allen,  576;  Nourse  v.  Merriam,  6  Cush.  11, 19; 
Green  v.  Putnam,  Id.  21;  Worcester  r.  Eaton, 
13  Mass.  371;  VIdal  r.  GIrard,  2  How.  127, 
190;  2  DHL  Mnn.  Corp.  SS  &67-573.  The  city 
of  Boston  Is  the  same  municipal  corporation 
as  the  Inhabitants  of  tbe  town  of  Boston 
were.  By  being  Incorporated  as  a  city,  the 
identity  of  the  municipal  corporation  was  not 
lost  Property  held  by  the  inhabitants  of 
the  town  in  trust  would  pass  to  tbe  city  on 
the  same  trust  No  action  of  any  court  was 
necessary  In  order  to  vest  tbe  title  to  such 
property  In  the  city;  and  tbe  same  duties 
would  rest  upon  the  city  as  rested  upon  the 
town.  This  was  clearly  established  In  GIrard 
V.  Philadelphia,  7  Wall.  1.  where  the  grant- 
ing of  a  new  city  charter,  and  the  repeal  of 
the  old  one,  and  the  enlargement  of  the  area 
of  the  city  from  2  square  miles  to  about  129, 
were  held  not  to  affect  the  city's  title  to  prop- 
erty held  in  trust  or  Ite  capacity  to  execute 
the  trusts.  Again,  In  Broughton  t.  Pensa- 
cola,  93  IT.  S.  266,  it  was  held  that  rights  of 
creditors  were  not  lost  by  a  change  of  char- 
ter, the  court  saying:  "It  will  be  presumed 
that  the  legislature  Intended  a  continued  ex- 
istence of  the  same  corporation,  although  dif- 
ferent powers  are  possessed  under  tbe  new 
charter,  and  different  officers  administer  its 
affairs."  See,  also,  MobUe  v.  Watson,  116 
U.  S.  289,  6  Sup.  Ct  398;  Shaplelgh  v.  San 
Angelo.  167  U.  S.  646,  17  Sup.  Ct  967;  City 
of  Kahoka  Oise,  86  Fed.  S2;  Devereux  v. 
Brownsville,  29  Fed.  742;  State  v.  Natal,  39 
La.  Ann.  439,  1  South.  KS;  Amy  v.  Selma, 
77  Ala.  108;  1  DIIL  Mnn.  Corp.  §S  171, 172. 

It  Is,  however,  contended  by  the  plaintiff* 
that  even  although  the  city  may  hold  tiw  title 
to  the  fund  In  Irus^  and  be  in  tliat  sense  a 
trustee,  yet  tbe  duties  of  the  persons  referred 
to  in  the  will  as  managers  are  such  as  also  te 
constitute  them  trustees,  wltii  a  right  of  pos- 
session and  control  of  the  fund.  Some  of  tbe 
provisions  of  the  win  tend  to  support  this 
view,  but  an  examlnatton  of  tbe  whole  of  the 
provisions  relating  to  this  bequest  eud  to  tbe 
similar  bequest  to  the  dty  of  Philadelphia, 
leads  us  to  the  condnitfon  that  the  managers 
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■  were  not  Intended  to  tie  tnuteea.  After  mab- 
lag  detailed  proTlslona  In  req>ect  to  tbe  gift 

'  to  Boston.  Dr.  Franklin  aaja:  "All  the  dliee- 
tlona  hertin  given  reapecting  the  disposition 
and  management  of  tba  donati(m  to  the  Inhab- 
itants of  Bostcm  I  wotild  have  obserred  re- 

'  spectlng  that  to  the  lidiabltants  of  Philadel- 
phia; only,  as  Fbllade^ila  Is  Incorjrarated,  I 
reqnest  tiie  co^ratlon  of  that  city  to  utuleat- 
take  the  management  agreeable  to  the  said 
directions."  The  distinction  In  his  mind  ap- 
pears to  have  been  that  Fhllad^hla,  being 
a  city,  could  manage  tbe  fund  through  Ite  eix- 
Istlng  officers  or  boards,  vhlle  the  Inhabitants 
of  the  town  ot  Boston,  assembled  In  town 
meetli%  conld  not  well  pass  upon  the  details 
of  the  management;  and  hence  he  jwoTldes, 
In  the  first  Instance,  that  the  fund  "shall  be 
managed  under  the  direction  of  the  selectmen, 
united  with  the  ministers  of  the  oldest  Bpls* 
copallan,  Ckmgr^tlonal,  and  Presbyterian 
diurches  In  that  town.**  Afterwards  he  says 
that  "It  la  prttBumed  that  tha»  will  always 
be  found  in  Boston  Tlrtooos  and  beneTolent 
citizens  willing  to  bestow  a  part  <tf  thdr  time 
In  doing  good  to  the  rMng  generation  by  sn- 
perlntending  and  managing  this  Institution 
gratis.**  A  provision  follows  that  "there  may 
In  time  be  more  [money]  than  the  occasions 
In  Boston  shall  require,  and  then  some  may 
be  spared  to  their  nelghborli^  or  other  towns 
In  tbe  said  state  of  Massachusetts  who  may 
desire  to  have  It,  such  towns  engaging  to  pay 
punctually  the  Interest  and  the  portions  of  the 
principal  annnally  to  the  Inhabitants  of  tbe 
town  of  Boston."  And  stm  later  he  adds: 
"I  hope,  however,  that,  If  the  Inhabitants  of 
the  two  cities  should  not  think  fit  to  nnder- 
take  the  execution,  they  will  at  least  accept 
{he  offer  of  these  donations  as  a  mark  of  my 
good  will,  a  token  of  my  gratitude,  and  a 
testimony  of  my  earnest  desire  to  be  nsefnl 
to  them  even  after  my  departure.  I  wish,  in- 
deed, that  they  may  both  undertake  to  en- 
deavor the  execution  of  the  project."  There 
could  be  no  pretense  that  the  corporation  of 
Philadelphia  or  any  boards  of  officers  of  that 
city  were  Intended  to  be  trustees,  as  distinct 
from  the  city  Itself;  and  we  think  there  was 
no  Intention  to  make  the  selectmen  of  Boston, 
or  tbe  three  designated  ministers,  or  the  vir- 
tuous and  benevolent  dthsens  who  might  aid 
in  superintending  and  managing  the  fund,  or 
Institution  (as  it  is  called  In  the  codlcU),  trus- 
tees of  the  property,  In  a  legal  sense.  They 
are  nowhere  called  "trustees."  No  provision 
Is  made  for  any  formal  appointment  or  suc- 
cession to  the  title  when  new  persons  of  the 
classes  described  should  act  as  managers. 
Formerly,  on  the  appointment  of  a  new  trus- 
tee, a  conveyance  of  tbe  property  to  him  was 
necessary;  but  now  the  vesting  of  titie  with- 
out such  conveyance  is  often  provided  for  by 
statute.  It  may  be  that  the  founder  of  a 
trust  could  provide  for  the  succession  to  the 
titie  without  a  formal  conveyance;  but  the  ab- 
sence of  all,  provision  for  such  succession,  or 
for  any  formal  appointment  or  ascertatamient 


<^  tiie  ministers  who  were  expected  to  serve, 
and  the  provision  reapecting  the  other  per- 
sona who  might  take  part  in  the  snperintend- 
ence  and  management,  tend  to  negative  tiie 
Idea  that  any  of  the  posons  so  designated  or 
referred  to  were  intended  to  be  trustees.  The 
case  in  this  particular  Is  quits  different  from 
Drory  v.  NaUdc,  10  Allen,  109^  whan  It  was 
expnmHy  provided  that  the  town  should 
choose  five  trustees  at  the  first  aimual  meeting 
after  the  decease  of  ttie  testatrix,  and  every 
fifth  year  thereafter,  who  should  hold  ofiloe 
for  tbe  term  of  five  years. 

In  the  present  case,  the  dntlcs  of  the  man- 
agon,  though  in  some  respects  Uke  those  nsn- 
ally  eterdaed  by  trustees,  are  not  such  ss 
necessarily  to  Imply  technical  trusteeship. 
These  duties  bear  BOm»  rslatton  to  tiiOBe  ot 
visitors  of  a  tdurlty.  Tbe  managers  were 
probably  Intoided  to  ssslBt  rather  than  to 
supplant  the  Inhabitants  nt  tbe  town  In  the 
administration  of  the  fund.  It  Is  not  neees- 
sary  at  this  time  to  define  the  extent  and 
limits  of  theb;  authority.  It  Is  enough  to  say 
that  the  dty  of  Boston  Is  the  tmatee,  as  suc- 
cessor to  the  taihabltantB  of  the  town  of  Bos- 
ton, and  that  there  la  and  baa  been  no  vacancy 
in  the  o&oa  of  trustee.  Tbe  probate  court  as- 
sumed to  an^hit  the  plalntifEs  as  trustees 
on  tbe  theory  tiiat  there  was  a  vacan^.  It 
did  not  assume  to  appoint  than  as  managers, 
and  the  statutes  confer  upon  that  court  no 
jurisdiction  to  appoint  such  managers,  and 
the  power  of  a  court  of  equl^  to  appoint  sncb 
managera  under  Its  general  jurisdiction  over 
charities  need  not  now  be  considered.  Tbe 
pUUntiOs  assert  no  title  except  nndor  thdr 
pointment  as  trustees,  and  this  title  f^ls.  The 
selectmen  and  the  ministers  were  never,  as 
Individuals,  entitled  to  the  possession  and  con> 
trol  of  the  fund  as  against  the  town;  nor  are 
the  plaintiffs  entltied  to  auch  possession  and 
control  as  against  the  city.  For  these  rea- 
sons, In  the  opinion  of  a  majority  of  the  court, 
the  entry  must  be,  petition  dismissed. 


an  mms.  W) 
WHIPPHN  V.  WmPPKN. 
(Supreme  Judicial  Oourt  of  Haaaac&osetts. 
Suffolk.   Aug.  31.  1808.) 

MaSBUOB— YaUOITT— EVASIOM  or  BVATB  Law^ 

Ihtbnt. 

1.  Pub.  St  c  145,  8  4,  proTidIng  that  mar- 
riages contracted  whue  either  of  the  pArties 
has  a  former  huahand  w  wife  living  shall  be 
Toid,  applies  only  to  marriages  contracted  In 
MasBEciiusetts. 

2.  Under  Fab.  St.  c  146,  i  22,  prohibitiaff  the 
marriage  of  a  party  asainBt  whom  a  dWorce 
haa  been  granted  withm  two  rears  from  the 
final  decree,  and  chapter  145,  f  10,  providing 
that  where  "persons"  who  cannot  legally  inter- 
marry, CO  to  another  state  wltii  tbe  intention 
of  evading  the  laws,  and  there  Intermarry,  and 
then  retnm,  sach  marriage  is  void  in  Massa- 
chusetts, a  marriage  In  another  state  between 
residents  of  Massadiasetta,  against  one  of 
whom  a  decree  of  divorce  has  been  grant- 
ed within  two  years,  is  not  void,  where  one  of 
the  parties  acted  in  good  faith,  without  any  t»- 
tent  to  erade  the  laws. 
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Report  from  superior  court,  Snffollc  count?. 

Libel  b7  MartUla  WUppen  against  Cbarles 
D.  Whlppen  for  nnllltr  of  marriage.  Decree 
of  nullity,  and  case  reported  for  detennlna* 
tlon,  at  tbe  request  of  libelee.  Dismissed. 

J.  F.  Wak^eld,  for  a  D.  Wblppen.  &  W. 
Forrest,  for  M.  TTUppen, 

FIELD,  C  J.  This  case  must  be  governed 
by  Tyler  t.  Tyler,  170  Mass.  150,  48  N.  E. 
1075,  unless  the  fact  that  the  libelant  was 
innocent  of  any  intention  to  evade  the  provi- 
sions of  our  statutes  distinguishes  this  case 
from  that  The  libelee  Intended  to  evade  the 
provisions  of  Pub.  St  c.  146,  {  4.  and  chapter 
146,  i  22.  There  Is  no  doabt  that  the  present 
Ubel  Is  tbe  proper  ivoceedlng  for  determining 
the  validity  In  this  commonwealth  of  the  mar- 
riage of  the  parties  in  Bhode  Island.  Pub. 
St  c.  146,  i  IL  The  divorce  granted  to  tbe 
former  wife  at  the  libelee  for  his  adultery  be- 
came absolute  on  July  9,  18&4.  On  the  fol- 
lowing day  tbe  parties  to  this  libel  went  to 
Bhode  Islasd  and  were  married.  Tbe  dis- 
ability of  the  Ubelee,  under  Pub.  St  c  146,  i 
22,  to  marry  again  conttnaed  until  July  10, 
1896.  Before  that  time,  to  wit,  on  February 
2d,  1896,  tbe  llb^nt  *'cea8ed  to  live  with  the 
libelee  because  she  then  believed  that  she 
was  not  legally  married."  This  case  la  not 
within  St  1896,  c.  427,  as  amended  by  St 
1896,  c  499,  and  the  decision  of  It  depends 
upon  the  construction  to  be  given  to  Pub.  St 
c  146,  S  10.  That  section  Is  derived  from 
Gen.  St  c.  106»  I  6  (see  Id.,  e.  107,  I  26),  and 
it  was  first  enacted  in  Rev.  St  c.  75,  H  4,  6, 
probably  In  consequence  of  the  decision  In 
Putnam  v.  Pntnam,  8  Pick.  433.  When  first 
enacted,  It  read:  *^hen  any  persons  resi- 
dent In  this  commonwealth,"  etc.  Section  4, 
Pnb.  St  c.  146,  is  confined  to  marriages  aol- 
emnlzed  in  this  commonwealth.  Com.  t. 
lAne,  113  Mass.  458,  461.  If  In  the  present 
case  the  marriage  had  been  solemnized  In 
this  commonwealth,  It  would,  we  think,  have 
been  void,  even  althougb  the  libelant  at  the 
time  of  the  marriage  was  ignorant  of  the  dis- 
ability imposed  upon  the  libelee  by  Pub.  St 
c.  146,  8  22,  and  entered  Into  the  marriage  In 
good  faith.  Pratt  v.  Pratt  167  Mass.  608,  82 
N.  B.  747;  Godglna  v.  Oooglns,  152  Mass.  683, 
-26  N.  E.  888;  Thompson  v.  Thompson,  114 
Mass.  666.  The  language  of  Pub.  St  c  146, 
S  4.  l8:  "All  marriages  contracted  while  el- 
tiier  of  the  parties  has  a  former  wlfa  or  hus- 
band livii^  except  as  is  provided  In  cbap^ 
one  hundred  and  forty-slz  iftiall  be  void."  We 
have  no  doubt  that  the  legidatnre  might  have 
■made  fbe  same  m  a  similar  provision  concern- 
ing marriages  B(^emaized  wlfliout  the  com- 
monwealth of  persons  resident  wltliin  the 
commonwealth,  it  the  parties  afterwards  re- 
tamed  to  and  continued  to  reside  within  the 
commonwealth.  As  was  said  In  Com.  v. 
Lane,  snpra:  "What  murxlages  betweoi  our 
own  dtlioit  shall  be  recogntted  as  valid  In 


this  commonwealth  Is  a  subject  within  the 
power  of  the  legislature  to  regulate." 

The  question,  then,  la  whether  Pub.  St  c 
146,  i  10,  means  that  both  parsons  must  In- 
tend to  evade  some  of  the  provisions  of  the 
first  five  sections  of  the  chapter,  or  is  It 
enough  that  ooe  of  them  so  intends?  It  may 
seem  unreasonable  that  the  libelant  should 
be  denied  the  relief  she  seeks,  because  in  con- 
tracting the  marriage  she  was  Innocent  of 
any  Intention  to  evade  our  statutes,  when  If 
she  liad  been  guilty  of  such  an  Intention-  the 
relief  would  be  granted.  But  the  remedy  of 
having  a  marriage  dedared  Invalid  Is  not  giv- 
en primarily  for  the  benefit  of  either  party  to 
the  alleged  marriage,  but  for  the  purpose  of 
determining  the  status  of  the  parties  and  of 
enforcing  the  policy  of  the  commonwealth 
with  regard  to  marriage  and  divorce.  In  the 
present  case.  If  the  parties  desire  to  be  law- 
fully married  to  each  other,  they  could  have 
been  married  In  this  commonwealth  or  else- 
where at  any  time  after  the  expiration  of  two 
years  from  the  divorce  granted  to  for- 
mer wife  of  tbe  present  libelee,  and  they  can 
now  be  married.  It  Is  said  that  the  present 
Ubelee  is  tbe  same  person  as  the  Ulielant  In 
Whippen  V.  Whippen,  147  Mass.  294,  17  N.  K. 
644;  and  the  present  libelant  undoubtedly 
wishes  to  obtain  by  the  present  proceedings 
a  decree  of  nullity  of  marriage  which  would 
have  much  tbe  same  effect  as  a  decree  of  di- 
vorce. But  in  tbe  great  majority  of  Instan- 
ces It  would  probatdy  be  for  the  int^«st  of 
the  innocent  party  to  have  such  a  marriage  as 
that  shown  in  tbe  present  case  declared  valid. 
Our  statutes,  under  certabi  circumstances,  de- 
clare that  a  marriage  shall  not  be  deemed  or 
adjudged  void  when  consummated  with  a 
full  belief  on  the  part  of  the  persons  so  mar- 
ried, or  either  of  them,  that  they  have  been 
lawfully  Joined  In  marriage,  when  without 
such  belief  the  marriage  would  l>e  adjudged 
void.  Pub.  St  c  145,  i  27;  St  1805,  c  427; 
St  1896,  c.  499. 

The  most  natural  construction  of  Pub.  St  c. 
145,  {  10,  Is  that  both  persons  must  have  the 
Intent  to  evade  the  provisions  of  the  chapter, 
although  the  language  Is  far  from  clear.  Con- 
sidering that  the  general  rule  of  law  is  that 
a  marriage  valid  where  It  Is  celebrated  Is 
•valid  everywhere,  and  that  this  marriage  un- 
doubtedly Is  valid  in  Bhode  Island,  and  that 
Pub.  St  c.  145,  i  10.  attempts  to  establish  an 
exception  to  this  rule,  and  that,  the  word 
'.'persons,"  and  not  "person,"  Is  used  In  It^  we 
thhik  it  more  reasonable  to  hold  that  the  In- 
tention of  the  section  is  that  both  persons 
must  be  residents  of  the  commonwealth,  and 
that  both  must  intend  to  evade  the  iffovlslons 
of  the  chapter  by  going  into  another  state  or 
country  and  having  their  marriage  solemn- 
ized there,  and  most  Intend  to  return  to  re- 
side in  the  commonwealth,  and  must  after* 
wards  return  and  reside  here.  The  libel  innst 
be  dismissed.   So  ordered 
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(171  Hasa.  SdG) 

OALLAHAN  t.  WOODBRIDOH. 

(Supreme  Judicial   Court   of  MassachuKtts. 
Saffolk.  Aug.  31,  1898.) 

TAXATrOK— RUCCB8BIOII  TAxas— Pbopbrtt  Subjkot 
—  SSTATBS  or  NONRUIOBNT  DbOBOBNTS — COM- 

POTATioN  or  Valob— Pbobitb  Codrt— Jdbis- 

DICTIOB. 

1.  Pub.  St  e.  156,  I  2.  KiTes  probate  eonm 
jurisdiction  where  deceased  nonresident*  leare 

estates  to  be  administered  within  the  common- 
wealth. Chapter  127,  §3  15-17,  allow  foreign 
wilts  to  be  probated  and  such  estates  to  be 
administered  according  to  chapter  138,  {  1, 
which  provides  that,  when  administration  Is 
talien  as  to  the  estate  of  a  deceased  nonresi- 
dent, after  the  payment  of  his  debts  his  es- 
tate shall  be  disposed  of  according  to  his  will, 
and  section  2,  which  provides  that  the  personal 
estate  may  be  distributed  according  to  the  will, 
or,  in  the  discretion  of  the  conrt,  may  be  trans- 
mitted to  the  foreign  execute,  to  be  disposed 
of  according  to  the  laws  of  the  state  where  de- 
cedent was  domiciled.  Hdd,  that  where  a  non- 
resident left  a  will  devising  and  bequeathing 
his  estate  to  one  who  came  within  St.  1881,  c. 
425,  I  1,  rdating  to  a  tax  on  collateral  lua- 
cieB  or  successions,  section  14,  providing  that 
the  pre'bate  court  having  Jurisdiction  of  dece- 
denies  estate  shall  have  jurisdiction  to  deter- 
mine all  questions  in  relation  to  said  tax  that 
may  arise  affecting  any  devise  or  legacy,  ap- 
plied thereto. 

2.  St.  1891,  c.  425.  {  1,  providing  a  collateral 
legacy  and  succession  tax  on  all  property  with- 
in the  commonwealth,  "whether  helonging  to 
inhabitants  at  the  commonwealUi  or  not, 
*  *  *  which  shall  pass  by  will  or  by  the 
laws  of  the  commonwealth  regulating  intes- 
tate succession,"  applies  to  foreign  wills,  and 
to  property  that  passes  nnder  Pod.  St.  c.  138, 
I  1,  providing  that  the  property  of  a  nonresi- 
dent, after  death,  shall  "be  disposed  of  accord- 
ing to  the  laws  of  the  state  or  country  ot 
wm^  he  was  an  inhabitant" 

8.  St  1891.  c.  426,  |  1.  providing  for  a  col- 
lateral legacy  tax  on  property  withm  the  com- 
monwealth, "whether  tangible  or  intangible," 
applies  to  real  estate  within  the  state,  and 
cash,  bonds  of  railroad  companies  of  other 
states,  and  bonds  of  the  United  States,  when 
held  or  deposited  within  the  state.. 

4.  For  the  purpose  of  determining  whether 
an  estate  is  subject  to  St.  1891,  c.  425,  pro- 
Tiding  for  a  collateral  legacy  and  succession 
tax  on  estates  where  the  value  of  same,  "aft- 
er the  payment  of  all  debts,"  exceeds  9lO.OO(^ 
the  expenses  ot  aduinistration  are  not  to  be 
deducted. 

Case  rcBerred  from  supreme  judicial  court, 
Suffolk  county;  O.  W.  Holmes,  Judge. 

Petition  by  James  H.  Callahan,  executor 
of  the  will  of  James  A.  Winslow,  deceased, 
for  instructions.  Mary  B.  Woodbrldge  and 
Edward  P.  Shaw,  treasurer  of  the  common- 
wealth, were  cited  to  appear,  and  they  an- 
swered. From  a  decree  of  the  probate  court, 
Mary  E.  Woodbrldge  appealed  to  the  supreme 
judicial  court;  and  the  questions  of  law  were 
reserved  for  a  final  determination  of  the  full 
court,  the  facts  having  been  agreed  upon. 
Affirmed. 

F.  O.  Cook,  for  appellant  EL  H.  Knowl- 
ton,  Atty.  Gen.,  and  F.  T.  Hammond,  Asst 
AtlT*  <3en.,  for  appellee. 

KNOWI/TON,  J.  Thla  la  a  petition  to  the 
probaits  court  by  the  executor  of  a  foreign 


will  proved  In  this  commonwealth  for  Instruc* 
tlons  upon  the  question  whether  be  Is  liable  to 
pay  a  tax  on  a  collateral  legacy  or  succession, 
under  St  1891,  c.  426.  Section  1  of  this  chap- 
ter 1b  In  part  as  follows:  "All  property  within 
the  Jurisdiction  of  the  commonwealth,  and 
any  interest  therein,  whether  belonging  to  In- 
habitants of  the  commonwealth  or  not.  and 
whether  tangible  or  Intangible,  which  shall 
pass  by  will  or  by  the  laws  of  the  common- 
wealth regulating  Intestate  succession  •  •  • 
to  any  person,  in  trust  or  otherwise,  othervrise 
than  to  or  for  the  use  of  the  father,  mother, 
hoBband,  wife,  lineal  descendant,  brother,  sis- 
ter, adopted  child,  the  lineal  descendant  of 
any  adopted  child,  wife  or  widow  of  a  son, 
or  the  husband  of  a  daughter  of  a  decedent, 
•  •  •  shall  be  subject  to  a  tax  of  flre  per 
centum  of  Its  value  for  the  nse  of  Ibe  com- 
monwealth, •  •  •  proTided,  however,  that 
no  estate  shall  be  subject  to  the  provisions  of 
this  act  unless  the  value  of  the  same,  after 
the  payment  of  all  debts,  shall  exceed  the  warn 
of  ten  thousand  dollars." 

The  appellant  raises  the  preliminary  qo^ 
tlon  whether  the  probate  court  has  juilsdlc- 
tlon  over  a  case  of  this  kind.  We  are  of 
opinion  that  It  has.  Section  14  of  this  chap- 
ter expressly  provides  that  "the  probate  court 
having  Jurisdiction  of  the  settlement  of  the 
estate  of  the  decedent,  shall  have  jurisdiction 
to  hear  and  determine  all  questions  In  relation 
to  said  tax  that  may  arise  affecting  any  de- 
vise, legacy,  or  an  Inheritance  under  this  tax," 
etc.  The  decedent  was  a  nonresident,  and 
these  proceedings  relate  only  to  the  property 
found  in  this  commonwealth.  So  far  as  thla 
property  is  concerned,  the  probate  court  haa 
Jurisdiction  of  the  settlement  of  the  estate 
of  the  decedent  Pub.  St  c.  160,  I  2;  Id.  c 
127,  H  15-17;  Id.  c  138,  f{  1,  2.  Under  the 
express  provMona  of  the  section  last  cited. 
It  may  regulate  the  aettlement  of  the  estate, 
not  only  In  regard  to  the  collection  of  assets 
and  the  payment  of  debts,  but  It  may  after- 
wards make  final  dlatrlbatlon  of  the  prop- 
erty, or  pay  It  over  according  to  fbn  will,  or 
may,  in  its  discretion,  cause  It  to  be  trana- 
mttted  to  the  eucutor  or  administrator.  If 
any,  in  any  state  or  conntry  where  the  de- 
ceased had  his  domldle.  Welch  Adams. 
152  Mass.  74. 20  N.  B.  84.  The  qneatlon  aa  to 
the  liability  to  pay  a  tax  Is  a  question  affect- 
ing a  devise,  legacy,  or  inheritance,  under  the 
act;  for,  if  Uie  tax  is  paid,  the  devise,  legacy, 
or  inheritance  will  be  diminished  by  the  pay- 
ment It  seems  clear  tbat  the  case  Is  withia 
St  1881,  c.  425.  I  14,  and  we  have  no  occa- 
sion to  Inquire  whether  the  probate  court  baa 
jurisdiction  nnder  other  statutes.  Essex  v. 
Brooks,  164  Mass.  79,  41  N.  B.  119.  See  St 
1891,  c.  415:  Swasey  v.  Jaqnes,  144  Mass.  130^ 
10  N.  E.  76a 

The  Cfmstitutlonal  autborlty  of  the  legisla- 
ture to  lay  an  excise  tax  upon  the  privilege 
of  succession  to  iffoperty  after  the  deaUi  of 
the  former  owner  of  It  was  established  by 
this  court  In  Iflnot  t.  Wlnthrop,  162  Mass. 
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118,  38  N.  El  612.  and  Is  generally  recognteed 
by  courts  elsewhere.  Attorney  General  t. 
Bonwens,  4  Mees.  &  W.  171;  Stem  t.  Beg. 
C1886]  1  Q.  B.  211;  Thompson  t.  Advocate 
General,  12  Clark  &  F.  1;  State  v.  Dalrym- 
ple,  70  Md.  294,  17  Atl.  82;  In  re  Bomalne, 
127  N.  Y.  80,  27  N.  B.  759;  In  re  Swift,  137 
N.  T.  77-84,  82  X.  B.  1096;  Orcutt's  Appeal, 
97  Pa.  St  179;  SmaU's  Estate,  161  Pa,  St  1, 
25  Atl.  23;  Alvany  T.  PoweU,  65  N.  C.  51. 
The  legal  right  of  the  legislative  to  make 
snch  a  provision  In  regard  to  the  property  of 
a  nonresident  owner  rests  upon  the  fact  that 
the  property  Is  within  the  state,  and  subject 
to  its  Jurisdiction.  This  power  Is  as  large  in 
reference  to  the  property  of  a  nonresident  de- 
cedent as  to  that  of  the  inhabitants  of  the 
commonwealth.  It  covers  the  property  with- 
in the  inrlsdlction.  A  ground  for  its  exercise 
!s  that  the  property  has  the  protection  of  our 
laws,  and  that  our  laws  are  Invoked  for  the 
administration  of  it  when  a  change  of  own- 
ership Is  to  be  effected.  In  the  statute  before 
UB  the  succession  to  property  of  nonresidents 
is  expressly  taxed  as  If  the  property  belonged 
to  Inhabitants  of  the  commonwealth.  The 
langnage.  "which  shall  pass  by  will  or  by  the 
laws  of  the  commonwealth  regulating  Intes- 
tate succession,"  ta^en  In  connection  with 
the  clauses  Immediately  preceding  It,  applies 
to  foreign  wills,  and  to  property  that  passes 
under  the  statute  of  this  commonwealth 
which  regulates  the  succession  to  the  prop- 
erty of  a  nonresident  owner  after  his  death, 
and  declares  that  it  shall  "be  disposed  of  ac- 
cording to  the  laws  of  the  state  or  country  of 
which  he  was  an  Inhabitant"  Fab.  8t  c. 
188,  «1. 

Upon  the  facts  before  ns,  then  is  no  doubt 
that  all  the  property  referred  to  was  within 
the  jurisdiction  of  this  commonwealth,  so  as 
to  come  within  the  statute,  unless  It  be  the 
note  with  mortgage  security  upon  land  in 
Kansas  Olty.  There  was  real  estate  In  Bos- 
ton, there  was  a  small  amount  of  cash  on 
hand,  and  the  rest  of  the  property  was  In 
bonds  of  railroad  companies,  of  the  city  of 
Zanesvllle,  Ohio,  of  the  state  of  New  Hamp- 
shire, and  of  the  United  States,  sll  of  which 
were  completely  transferable  by  delivery, 
and  were  commonly  bought  and  sold  In  the 
market  In  this  commonwealth.  The  statnte 
applies  to  property  "tangible  or  intangible." 
Without  any  provision  In  regard  to  Intangi- 
ble property,  the  property  above  described 
would  be  included,  because  It  was  all  tangi- 
ble, passing  from  hand  to  hand,  and  was  as 
completely  within  the  jurisdiction  of  our 
laws  as  ordinary  chattels.  Much  discussion 
has  been  had  In  other  courts,  under  statutes 
somewhat  like  ours.  In  regard  to  stocks, 
bonds,  promissory  notes,  and  other  similar 
property.  The  court  of  appeals  In  New  York, 
In  a  very  recent  case,  held  that  stocks  in 
local  corporations,  and  negotiable  bonds, 
found  within  the  state,  belonging  to  the  es- 
tate of  a  nonresident  decedent  are  subject 
to  a  succession  tax.  In  re  Whiting's  Estate, 


150  N.  Y.  86,  44  N.  B.  715;  In  re  Houdayer's 
Estate.  150  N.  Y,  37,  44  N.  B.  71&  The 
same  doctrine  is  held,  in  well-considered 
cases,  in  Maryland  and  North  Carolina. 
State  v.  Dalrymple,  70  Md.  294,  17  Aa  82; 
Alvary  v.  PoweU,  65  N.  a  61.  It  has  been 
held  that  the  statute  in  Pennsylvania  was  in- 
tended to  embrace  only  personal  property,  of 
a  tangible  nature,  actually  situated  or  used 
for  business  purposes  within  the  common- 
wealth, and  not  mere  certificates  of  indebt- 
edness, such  as  government  bonds,  whose 
situs  necessarily  follows  the  owner's  domi- 
cile. In  England  it  has  been  decided  that 
succession  duties  under  the  statute  of  16  & 
17  Vict  c  61.  are  not  payable  on  legacies  of 
personal  property  In  England  given  by  the 
will  of  a  testator  domiciled  abroad.  Wallace 
V.  Attorney  General,  1  Cb.  App.  1.  In  this 
decision  the  court  followed  and  applied  the 
rule  stated  In  Thompson  v.  Advocate  Gen- 
eral, 12  Clark  &  F.  1.  In  regard  to  duties  on 
legacies  under  St  36  Geo.  III.  c.  52.  But  pro- 
bate duties,  under  St  56  Geo.  III.  c  184,  are 
payable  upon  property  belonging  to  estates 
of  nonresident  decedents,  like  that  in  the 
case  before  us.  Fernandes'  Bx'rs'  Case,  5 
Ch.  App.  314;  Attorney  General  v.  Bouwens, 
4  Mees.  &  W.  17L  Hie  language  of  oui  stat- 
ate  Is  too  clear  to  admit  of  a  doubt  that  such 
property  as  that  to  which  we  have  referred 
was  intended  to  be  covered  by  It  Whether 
the  note  and  mortgage  were  property  within 
the  Jurisdiction  of  the  commonwealth  is  a 
differ^t  question,  which,  upon  the  facts 
stated,  it  is  not  necessary  to  decide.  We  un- 
derstand that  the  maker  of  the  note,  as  wdl 
as  the  land  covered  by  the  mortgage,  was 
not  within  the  commonwealth.  Assuming 
that  the  note  and  mortgage  were  not  prop- 
erty within  this  jurisdiction,  the  proceeds  of 
them  will  be  applicable  to  the  payment  of 
the  debts  and  charges  of  administration, 
which,  as  we  understand  the  facts,  will  be 
more  than  enough  to  absorb  them. 

It  Is  agreed  that  the  value  of  the  estate, 
after  the  paymoit  of  all  debts,  will  exceed 
the  sum  of  $10,000,  thus  taJklng  the  estate 
out  of  the  proviso  at  the  end  of  section  1, 
c.  425,  St  1891.  It  is  also  agreed  that  the 
executor  would  testify,  if  his  testimony  li 
admissible  without  more,  that  Judg- 
ment after  the  payment  of  all  debts  against 
the  estate,  and  expenses  of  administration 
both  In  Massachusetts  and  In  New  York,  the 
value  of  the  estate  vrlU  be  less  than  $10,000. 
If  this  testimony  Is  taken  as  true,  and  Is  well 
founded,  it  raises  the  question  whether  the 
expenses  of  administration,  as  well  as  the 
debts,  are  to  be  deducted,  In  order  to  deter- 
mine whether  the  value  of  the  estate  exceeds 
$10,000,  so  as  to  subject  the  succession  to 
taxation.  This  question  is  by  no  means  free 
from  difficulty.  There  is  much  force  in  the 
argument  that  It  is  only  when  the  estate 
passing  to  a  successor  exceeds  $10,000  that 
the  statute  applies.  Od  the  other  hand,  in 
most  of  our  statutes  where  expenses  of  ad- 
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miDlstratlon  are  to  be  added  to  debts,  to 
determlae  an  amount,  or  for  purposes  of  de- 
duction. It  la  expresBlj  so  stated.  It  la  ex- 
pected that  taxes  under  this  statute  will  be 
paid  without  waiting  a  long  time  for  the 
settlement  ot  controTersles  and  the  conclu- 
sion of  litlgatlcm.  The  expenses  of  adminis- 
tration cannot  be  determined  until  tbe  ad- 
ministration Is  nearly  or  quite  completed.  It 
is  provided  by  section  12  of  the  atatnte  that, 
If  It  la  determined  that  the  whole  or  a  part 
of  the  tax  paid  oi%ht  not  to  have  been  paid. 
It  shall  be  refunded.  We  are  of  the  opinion 
that  It  la  the  better  construction  of  the  stat- 
ute to  hold  that,  for  the  purpose  of  determio- 
ing  whether  the  estate  la  taxaUe,  the  lan- 
guage la  to  be  strictly  followed,  and  that 
only  the  debti  are  to  be  deducted.  Of 
course,  for  the  purpose  of  determining  (m 
what  amount  the  tax  la  to  be  computed,  ex- 
penses of  admlnlatratlMi  must  be  deducted, 
as  the  tax  la  to  be  paid  only  on  the  amount 
which  paases  to  the  successor  or  successors. 
Exc^t  as  to  the  note  and  mortgage,  the  or^ 
der  wHl  be,  decree  affirmed. 


(US  N.  Y.  68$) 

FRANKLIN  BANK-NOTE  00.  T. 
MACKEY. 
(Court  of  Appeals  of  New  York.   July  30^ 

1898.) 

Appeal — Rbciij.ino  or  Remittitob  —  Juribdio- 

TIOH  OP  COCRT  OF  APFBALS—JUDOBS— POWBRB 

AT  CnAMBBHfr— Stat  or  PBUCBBDmos. 

1.  Hie  court  of  appeals  has  jurisdlctioii,  aft- 
er the  filing  of  the  remittitur  in  the  court  be- 
low, and  an  entry  of  an  order  thereon,  to  recall 
the  remittitur  for  the  purposes  of  a  motion  for 
a  reargrument  or  an  amendment  of  the  remitti- 
tur. 

2.  Under  Code  Civ.  Proc.  {  77D,  proTlding 
that  no  order  staying  proceedings  longer  than 
20  days  shall  be  made  by  a  Judge  oat  of  court, 
except  to  stay  proceadings  under  a  "judgment 
appealed  from,  a  judge  of  the  court  of  appeals 
may  at  chambers  stay  ptoceedSngs  on  a  Judg- 
ment for  more  than  20  dayB  pending  a  motion 
for  a  reargument  or  an  amendment  of  the  re- 
mittitur. 

Action  by  the  Franklin  Bank-Note  Company 
against  Charles  W.  Mackey.  There  was  a 
verdict  for  defendant,  and  from  an  order  of 
the  general  term  (SI  N.  Y.  Snpp.  1057)  grant- 
ing a  new  trial  defendant  appealed  to  the 
court  of  appeals,  where  the  order  was  affirm- 
ed. 60  N.  E.  1117.  On  motion  to  vacate  an 
order  to  show  cause  and  a  stay  of  proceed- 
ings Issued  by  one  of  the  judges  of  the  court 
of  appeals.  Denied. 

William  J.  Gibson,  for  the  motion.  Henry 
Jj.  Bnmett  and  Max  J.  Eohler,  opposed. 

BABTLSTT,  J.  This  is  a  motion  made  be- 
fore me  at  chambers,  in  the  city  of  New  York, 
to  vacate  an  order  to  show  cause  and  stay  of 
proceedings  herein  granted  by  my  Brother 
GRAY  upon  the  grounds— First,  that,  the  re- 
mittitur having  been  filed,  and.  order  entered 
thereon  below,  this  court  has  no  Jurisdiction; 


and  that,  aecdnd,  the  stay,  betog  for  a  longer 
period  than  20  days.  Is  void-  For  the  con- 
venience of  counad  residing  In  the  of  New 
Yatk,  and  at  the  zeauest  of  Judge  GBAT,  tlie 
motion  la  made  before  m& 

The  order  to  show  cause  and  stay  were  grant- 
ed under  the  following  state  of  facts:  Tlucase 
was  decided  by  tiiis  court  in  favor  of  plalntifC 
April  19, 188&  The  remittitur  was  filed  with 
the  cleric  of  the  snprmne  court,  city  of  New 
York,  April  20th,  and  an  order  entered,  mak- 
ing the  judgment  ot  ttda  court  the  Jodgmoit 
of  tiie  ai^reme  court,  Mi^  16Ul.  On  the  24tti 
6af  of  June,  1888,-^big  the  last  day  of  the 
Jime  sesdon  of  the  court.-41ie  counsel  for  de- 
fendant and  appellant  applied  for  an  order  re- 
quiring the  plalntlfr  to  show  cause  before  the 
court  on  the  first  Monday  of  October,  18B8, 
why  the  return  of  the  remittitur  herein  should 
not  be  requested,  and  why  a  Eestgnment  of 
this  cause  should  not  be  ordered,  or  If  sutih  re- 
argument  should  not  be  deemed  proper,  why 
the  remittitur  should  not  be  ^ma^^  in  cer- 
tain respects.  This  order  was  granted  by 
Judge  6BAT  with  a  stay  of  proceedings  pend- 
ing the  hearing  and  determination  of  the  ap- 
pllcatlai  for  reasons  he  deemed- suffldent,  and 
I  am  confined  to  tlie  questions  of  jurladtetlon 
and  power.  Thla  Is  a  motink  that  the  oourt 
request  the  return  ot  the  remlttltmr  by  tin 
court  below  for  ftie  pmpoeea  of  the  applica- 
tion. There  Is  a  very  goteral  mlsapprdien- 
sion  as  to  the  ^actloe  of  the  court  on  motions 
for  reargumeqt  or  to  amend  the  remittitur. 
It  Is  often  emmeonsly  assumed  that  after  the 
filing  at  the  lemlttltDr  In  the  court  below,  and 
order  entered  thweot,  this  court  Is  d^ilred 
of  all  jurisdiction  In  the  caus&  In  Sweet  t. 
Mowry,  188  N.  T.  600^  84  N.  B.  368,  a  mo- 
tion for  reargument  was  granted,  and  a  re- 
turn of  the  remittitur  requested.  These  acts 
of  the  court  were  held  to  be  In  resumption  of 
Jurisdiction.  In  lAwrenoe  v.  Ohurdi,  128  N. 
Y.  324.  28  N.  E.  49^  a  mx^Uon  to  amend  the 
rraolttltur  was  granted,,  and  the  ordor  entered 
Eequested  the  return  of  tlw  remittitur  by  the 
court  below,  and  when  so  returned  It  was. 
ordered  to  be  amended.  In  MofCett  t.  Elmen- 
dorf,  153  N.  Y.  674,  48  N.  E.  UOS,  a  motion 
to  amend  remittitur  was  granted,  and  order 
entered  that  the  remittitur  be  recalled  for  that 
purpose.  A  like  motion  was  granted  In  Buch- 
anan T.  LitUe.  155  N.  Y.  686,  49  N.  E.  1094. 
This  later  practice  of  the  court  la  not  neces- 
sarily Inconsistent  with  the  earlier  cases  which 
hold  that  this  court  has  no  Jurisdlctttm  to 
grant  a  reargument  or  an  amendment  of  the 
remittitur  after  the  remittitur  la  filed  and  act- 
ed upon  In  the  court  beloyr.  Wllmer dings  t. 
Fowler,  15  Abb.  Frac.  (N.  S.)  86;  Jones  v.  An- 
derson, 71  N.  Y.  599;  Cnsbman  r.  Hadfleld, 
15  Abb.  Frac.  (N.  S.)  109;  Feople  ▼.  Village 
of  NeUlaton,  79  N.  Y.  638.  It  Is  competent 
for  this  court  to  determine  whether  It  will  re- 
sume Jurisdiction  for  any  purpose,  and,  having 
decided  to  do  so.  It  then  requests  the  court  be- 
low to  return  the  remittitur,  so  that  reargu- 
ment can  be  had.  or  .the  remittitur  amended. 
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as  the  case  may  be.  It  is  technically  true  that 
this  court  must  be  reposBessed  of  the  remitti- 
tur before  an  order  made  in  the  cause  Is  effec- 
tual, bat  there  Is  no  objection  to  the  return 
of  the  remittitur  following  the  determination 
of  this  court  to  resume  Jurisdiction.  The  su- 
preme conrt  Is  always  reluctant  to  Tacate  its 
order  and  return  the  remittitur  In  the  absence 
of  an  expression  by  this  court  that  it  desires 
such  a  course  to  be  pursued.  Hlllyer  t.  Van- 
dewater  (Sup.)  U  N.  Y.  Supp.  167.  I  am  of 
opinion  that  there  was  Jurisdiction  to  grant 
the  order  to  show  cause  herein. 

The  remaining  question  is  whether  the  order 
staying  proceedings  pending  the  hearing  and 
determination  of  the  application  is  vaUd,  being 
a  stay  for  more  than  20  days.  The  respond- 
ent Insists  that  the  stay  Is  lo  rlolatlon  of  the 
Oode  of  OItU  Procedure  (section  T79),  which 
provides:  "An  order,  to  stay  proceedings  in 
an  action,  for  a  longer  time  than  twenty  days, 
siiall  not  be  made  by  a  Judge  oat  of  court, 
except  to  stay  proceedings  under  an  order  or 
Judgment  appealed  from,  or  where  It  is  made 
upon  notice  of  the  application  to  the  adverse 
party,  or  In  cases  where  special  provision  is 
otherwise  made  by  law."  It  seems  to  me 
quite  clear  that  tills  order  is  within  one  of  the 
exceptions  of  the  section  quoted,  as  It  is  made 
to  "stay  proceedings'*  under  a  "Judgment  ap- 
pealed from."  A  motion  for  a  reargument,  or 
to  amend  the  remittitur,  is  an  incident  to  the 
remedy  of  a  party  who  seelcs  to  rid  himself  of 
a  Judgment  by  appeal;  and  If  a  Judge  of  this 
couit  could  not,  In  the  recess  of  tlie  court,  stay 
proceedings  for  more  than  20  days,  great  In- 
convenience and  Injustice  would  follow.  The 
section  of  the  Code  we  are  considering  was 
drawn  bo  as  to  exclude  from  the  operation 
of  the  20-days  limitation  on  the  power  of  a 
Judge  out  of  court  all  proceedings  under  Judg- 
ments or  orders  from  which  appeals  had  been 
taken.  The  order  staying  proceedings  herein 
must  be  held  valid.  Having  reached  this  con- 
clusion. It  precludes  me  from  treating  this  a« 
a  motion  upon  notice  for  a  stay,  and  consider^ 
Ing  the  suggestion  of  respondenf  s  counsel  that 
It  should  only  be  granted  on  condition  that  the 
Judgment  below  be  perfected  and  duly  secur- 
ed on  appeal.  Motion  denied*  bn^  under  the 
dtcnmitaiiceB,  without  costs. 
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HUGHES. 
(Supreme  Court  of  Illinois.  June  23,  188S.) 

IiUIDMRD  AXU  TbKART— IkBOLVBNOT  OT  LlSSSS 

BaciivsBs— XUTirioiTioir  or  Liasb 

— LiKN  VOR  RbKT. 

1.  A  creditor  asked  for  appointment  of 
a  receiver  for  a  company,  and  that  the  business 
be  cootinaed,  on  the  sroand  that  it  could  be 
done  with  profit,  spedfically  mentioning  the 
lease  from  mterrener  ss  one  of  Its  valnable 
properties.  A  receiver  wss  appointed,  who  was 
ordered  to  contlaue  the  business  on  the  leased 
premises,  and  pay  the  rent,  which  he  did  for 
some  three  months  before  bec<»nlng  in  default. 
BM,  that  the  zsceiver  thereby  adopted  the 


lease,  so  as  to  t)eeome  bound  to  pay  Qie  rent 
named  therein. 

2.  Where  a  lease  ezpressly  provided  that 
lessor  should  have  a  lien  on  all  property  of 
lessee  for  any  r«it  due  and  unpaid,  and  a  re- 
ceiver was  apptrinted  for  lessee,  to  continue  In 
possesdon  of  the  leased  premises,  the  receiver 
took  and  held  lessee's  pn^rty  subject  to  the 
provision  for  the  lien;  and  where  the  property 
of  the  insolvent  lessee  is  afterwards  sold  by 
the  receiver  under  an  order  «f  court,  preserving 
whatever  rie^ts  existed  in  favw  CMC  lessor,  his 
lien  was  transferred  to  the  proceeds  of  the  sale, 
and  was  prior  to  the  claims  of  other  creditors 
and  the  costs  of  the  receivership. 

Appeal  ttdm  appellate  court.  First  district. 

Receivership  proceedings  1^  tlie  Link  Bdt 
'  Machinery  Company  against  the  Standard  Bg- 
gette  Coal  Company.  O.  B.  H.  Hughes  filed 
a  supplemental  petition,  after  a  receiver's 
sale,  claiming  a  Hen  on  the  proceeds.  From  a 
decision  of  the  appellate  conrt  affirming  a 
decree  for  Hngbos,  plalntifl  wpeBlB>  Af- 
firmed. 

Appellee  was  the  owner,  on  the  IStb  day 
of  March,  1893,  of  certain  premises  known  as 
the  "Hughes  Dock,"  on  the  northwest  comer 
of  Thirty-Fifth  street,  in  the  city  of  Chicago, 
and  on  that  day  leased  the  premises  to  the 
Standard  Bggette  Coal  Company  until  April 
80,  iS&5,  for  a  consideration  of  ¥10,225.  f 625 
of  this  was  payable  at  the  execution  of  the 
lease,  and  the  balance  in  monthly  Installments 
of  (400  each.  The  lease  contained  the  two 
fc^owlng  provisions:  "And  it  is  expressly 
understood  and  agreed  by  the  said  party  of 
the  second  part  hereto,  for  itself  and  its  suc- 
cessors and  assigns,  ^at  the  whole  amount 
of  rent  reserved  and  agreed  to  be  paid  for  said 
above-demised  premises,  and  each  and  every 
Installment  thereof,  shall  be,  and  Is  hereby 
declared  to  be,  a  valid  and  first  lien  upon  any 
and  all  buildings  and  Improvements  on  said 
premises,  or  that  may  at  any  time  be  erected, 
placed,  or  put  on  said  premises  by  said  party 
of  the  second  part,  Its  successors  or  assigns, 
and  upon  its,  his,  or  their  interests  In  this 
lease,  and  the  premises  hereby  demised."  "It 
is  expressly  understood  and  agreed,  by  and 
between  the  parties  aforesaid,  that  If  the  rent 
above  reserved,  or  any  part  thereof,  shall  be 
behind  or  unpaid  on  the  day  of  payment, 
whereon  it  ought  to  be  paid,  as  aforesaid, 
•  •  •  It  shall  or  may  be  lawful  for  the 
party  of  the  first  part.  *  *  *  at  his  elec- 
tion, to  declare  said  term  ended,  and  Into  the 
said  demised  premises,  or  any  part  thereof, 
either  •  •  •  with  or  without  process  of 
law,  to  re-enter,  and  the  party  of  the  second 
part,  or  any  other  person  or  persons  occupy- 
ing. In,  or  upon  the  same,  to  expel,  remove, 
and  put  out,  using  such  force  as  may  be 
necessary  In  lo  doing,  and  the  said  premises 
again  to  r^ssess  and  enioy,  as  In  his  first 
and  former  estate,  and  to  distrain  for  any  rent 
that  may  be  dne  hereon  upoa  any  property 
belonging  to  the  party  of  the  second  part, 
whether  the  same  be  exempt  from  execution 
and  distress  by  law  or  not;  and  the  party  of 
the  second  part  In  that  case  hereby  waives  au 
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legal  rights  which  It  now  has,  or  may  haTe»  to 
hold  or  retain  any  sodi  iffoperty  under  any 
such  exemption  laws  How  In  force  In  this 
state,  or  in  any  other  way,— meaning  and  In- 
tending hereby  to  give  the  party  of  the  first 
part,  his  heirs,  executors,  administrators, 
agents,  attorney,  or  assigns,  a  Talld  and  first 
Uen  upon  any  and  all  the  goods,  chattels,  or 
other  property  belonging  to  the  party  of  the 
second  part,  as  security  for  the  payment  of 
said  rent^  In  manner  aforesaid;  anything  here- 
inbefore contained  to  the  contrary  notwlth- 
standing."  On  the  2d  day  of  January,  1894, 
the  Link  Bdt  Machinery  Company  filed  a  bill 
in  equity.  In  the  nature  of  a  creditors*'  bill, 
against  the  Eggette  Company,  for  the  pur- 
pose of  enforcing  the  collection  of  a  Judgment 
for  about  9610,  which  It  held  against  the  latter 
con^ny.  The  bill  also  prayed  for  the  ap- 
pointment of  a  reeeirer.  Upon  bearing  the 
court  appointed  Arthur  D.  Dana  receiver  of 
the  property  and  assets  of  the  E^tte  Com- 
pany, including  the  premises  bdongjng  to  ap- 
pellee, and  in  tbe  decree  or  order  of  appoint- 
ment It  was  provided  by  the  court  that  the 
receiver  "continue  the  business  of  manufac- 
turing artificial  coal  as  now  carried  on  by  the 
defendant  fiiggette  Company;  that  he  employ 
suitable  persons  to  conduct  such  business; 
tliat  he  purchase  necessary  materials  and  sup- 
plies; that  he  pay  for  such  material,  supplies, 
and  services  from  the  funds  coming  Into  his 
hands  aa  such  receiver;  that  he  pay  rent  and 
other  sudi  charges,—  *  *  *  to  the  end  that 
the  property  and  estate  of  tbe  Gggette  Com- 
pany, as  described  in  the  bill,  may  be  preserv- 
ed and  conserved  pending  the  further  order 
and  the  final  decision  of  the  court."  The  re- 
ceiver took  possesaloD  of  the  leased  premises 
on  the  day  of  his  appointment,  and  continued 
therein  until  about  the  24th  day  of  January, 
1895.  At  the  time  of  his  appointment,  no  rent 
was  due  from  the  Eggette  Company,  sach  rent 
having  been  paid  up  to  and  including  the 
month  of  December,  1894.  The  receiver  paid 
the  January  rent,  1894,  amounting  to  $400. 
Appellee,  In  February  or  March  of  that  year, 
filed  his  application  for  the  payment  of  rent, 
and  on  March  12th  an  order  of  the  superior 
court  was  entered  that  the  receiver  pay  oat 
of  the  first  moneys  coming  to  him  In  the 
cotu*se  of  administration  in  his  hands,  subject 
to  costs  of  administering  said  estate,  $800  to 
appellee  for  rent  of  February  and  March,  and 
that  said  amount  should  be  a  lien  upon  the 
property  of  the  Eggette  Company  and  Its  ef- 
fects then  in  tbe  receiver's  hands  as  expense 
mcurred  in  administering  said  estate.  Subse- 
quently an  order  was  made  by  the  superior 
court  directing  the  receiver  to  sell  most  of  the 
property  of  the  Eggette  Company,  and  In  com- 
pliance with  such  order  the  property  was  sold, 
realizing  $2,218.  Upon  the  Incoming  of  the 
receiver's  report  of  sale,  appellee  filed  a  sup- 
plemental petition.  In  which  he  claimed  the 
Uen  upon  the  proceeds  of  such  sale  for  rent 
due  him  at  ttiat  time,  amounting,  as  stated 
In  his  petition,  to  $4,800.   The  matter  was 


referred  to  the  master  in  chancery,  who  took 
evidence,  and  r^rted  that  tha«  was  due  ap- 
pellee, under  the  lease,,  93,774.38,  being  the 
rental  for  10  months  from  February  1  to  No- 
vember 30, 1894,  less  $225.62,  ret^ived  by  him 
for  dockage  fees.  The  master  farther  found, 
the  terms  of  the  lease,  Hughes  had,  as 
against  the  Eggette  Company,  a  lien  upon  the 
property  sold  by  the  receive,  and  that  the  re> 
celver  could  not  in  such  case  make  any  de- 
fense not  available  to  the  Eggette  Company; 
and  that,  by  the  terms  of  the  order  confirm- 
ing the  sale,  the  lien  oC  Hughes  had  been 
transferred  from  the  property  to  the  proceeds, 
and  recognized  that  the  prayer  of  appellee's 
petition  be  granted.  Bzcep^ons  were  filed, 
and,  npon  a  hearing  tliereof,  together  with  tiie 
petition  filed  by  appellant,  setting  forth  that 
under  an  OT&er  of  the  snpolcw  court,  befrae 
that  time  entered,  authorizing  the  receiver  to 
borrow  money  to  conduct  the  business,  iqv^- 
lant  had  advanced  to  him  about  the  sum  of 
$1,400,  for  the  purpose  of  carrying  on  the 
business,  and  that  It  was  entitied  to  be  paid 
out  of  the  proceeds  of  tbe  sale  of  said  prop- 
erty before  the  payment  of  the  daim  of  ap- 
pellee for  rent,  tiie  superior  conrt  confirmed 
the  master's  report,  and  ordered  the  receive 
to  pay  the  proceeds  of  the  sale  of  the  property, 
less  expense  of  sale  and  wages  of  watchmen, 
to  appellee  on  account  of  rent.  This  sum, 
amounting  to  $2,138,  was  ordered  to  be  paid  to 
appellee.  From  this  decree  of  the  superior 
court,  an  appeal  was  prayed  to  the  appellate 
court  of  the  First  district,  whereupon,  upon  a 
hearing,  the  decree  was  confirmed,  and  there- 
upon this  appeal  was  prosecuted  to  this  court. 

Breckeuridge  &  Blch,  for  ai^llant  H.  S. 
&  F.  S.  Osborne  and  B.  F.  Fettibone,  for  ap- 
pellee. 

PHILLIPS,  J.  (after  stating  the  facts).  One. 
of  the  reasons  urged  by  appellant  in  this 
cause  why  the  Judgment  of  the  appellate 
court  afflrmlng  the  decree  of  the  superior 
court  of  Cook  county  should  be  reversed  Is 
that  a  receiver,  by  taking  possession  of  leased 
premises,  does  not  elect  to  adopt  the  lease 
of  the  individual,  firm,  or  corporation  of  which 
he  is  receiver,  nor  does  he  become  bound  by 
the  terms  of  the  lease.  There  can  be  no 
deoial  of  the  proposition  that  a  receiver  has, 
subject  to  tbe  order  of  the  court,  the  right  to 
elect  whether  he  will  perform  or  comply  with 
the  provisions  of  the  lease  held  by  the  party 
for  whom  he  is  acting,  and  that  he  is  entitled 
to  a  reasonable  time  after  taking  possession 
In  which  to  make  the  election  whether  he  will 
continue  such  lease.  Ballroad  Co.  v.  Hum- 
phreys, 145  U.  S.  82,  105,  12  Sup.  Ct  787; 
Park  V.  Railroad  Co.,  57  Fed.  799;  New  York, 
P.  &  O.  E.  Co.  V.  New  York,  L.  E.  &  W.  R. 
Co..  58  Fed.  268;  United  States  Trust  Co.  v. 
Wabash  W.  By.  Co.,  150  U.  S.  287,  14  Sup. 
Ct  86;  Central  Trust  Co.  v.  Watiash,  SL  L.. 
&  P.  By.  Co.,  34  Fed.  250.  See,  also.  Express 
Co.  V.  Ballroad  Co.,  99  C.  S.  191;  Ellis  r. 
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Ballroad  Co.,  107  Mass.  l;  In  re  Metz,  6  Ben. 
671,  Fed.  Cas.  No.  9,509;  In  re  Hamburger. 
12  N.  B.  R.  277,  Fed.  Cas.  No.  5,975;  In  re 
Lynch.  7  Ben.  26,  Fed.  Caa.  No.  8,634;  Spen- 
cer T.  BxposlUon,  163  lU.  117.  45  N.  E.  250. 
But  In  a  case  where  the  lease  or  contract  Is,  of 
Itself,  a  thins  of  value,  and  the  recelvw,  nib 
der  the  order  of  the  court,  takes  possesBion 
of  the  premises,  and  conducts  the  tnudDesB 
which  the  JnsolTWt  had  been  unable  to  ^n- 
tlnue.  and.  without  any  act  of  dlsafflmuuice 
or  notice  to  the  owner  of  the  premlaes  Indlcat- 
tuc  that  he  would  not  be  bound  by.  the  con- 
tract or  terms  of  the  lease,  continues  to  bold 
the  premises,  and  conduct  the  business  tmder 
the  order  of  the  court,  receiving  an  the  bene- 
fits of  the  possession  of  such  premises,  he  has 
not  the  right  to  repudiate  the  contracts  and 
pay  rent  tat  the  premises  on^  on  the  basis 
of  quantum  meruit  Where  a  receiver  has 
cmtlnned  the  business  of  the  liuolvent  for  a 
reasonable  time,  paying  to  the  owasc  of  the 
premises  the  rent  spedfled  in  the  lease  held 
by  the  Insolvent,  and  has  rateed  no  question 
as  to  the  tmns  or  conditlonB  of  the  lease,  it 
win  be  considered  as  an  adoption  by  him  of 
the  terms  of  the  lease  during  the  time  which 
he  was  occupying  such  premises  undw  the 
order  ol  the  court  for  the  continuance  of  the 
bnslDess  of  the  insolvent  As  held  by  tbS» 
court  in  Spenca  v.  Exposition,  supra:  "No 
reason  is  pmcelved  why  the  receiver  may  not 
either  expressly  elect  or,  by  unequivocal  acts, 
inconsistent  with  the  right  of  entiy  by  the 
landlord,  indicating  an  Section  to  i^wroprlftte 
the  leasehold  estate,  be  held  to  have  done  so 
Impliedly,  without  any  acts  on  the  part  of  the 
landlord  whatever  putting  the  court  or  the 
receiver  to  an  election."  No  express  election 
or  declaration  made  by  the  receiver  to  the 
landlord  of  his  Intention  to  abide  by  or  carry 
out  the  terms  of  the  lease  or  contract  of  his 
Insolvent  is  necessary.  It  may  be  done 
acts;  by  continuing  in  possession  of  the  prem- 
ises, and,  for  a  time,  paying  the  rent  provided 
for  in  the  lease;  by  making  no  request  to  the 
court  which  has  appointed  him,  to  order 
whether  or  not  the  rent  shaU  be  continued; 
or  a  failure  to  make  other  and  different  ar- 
rangements with  the  landlord  on  the  question 
of  amount  or  terms  of  the  lease.  Where  none 
of  these  drcumstances  exist  which  Indicate  an 
Intention  on  the  part  of  the  receiver  to  hold 
the  premises  und^  other  or  dlfferant  terms 
from  those  named  In  the  lease,  it  would  be 
unjust  to  permit  a  receiver  to  say  be  Intend- 
ed to  hold  such  premises  under  a  quantum 
meruit,  and  not  under  the  terms  of  the  lease. 

In  Blackall  v.  Morrison,  170  IIL  162,  48  N.  B. 
705,  where  a  question  in  some  respects  similar 
was  presented  to  this  court,  we  held:  "It 
would  be  wholly  unjust  to  allow  the  receiver 
to  enjoy  the  premises  under  an  order  provid- 
ii^  for  the  payment  of  a  fixed  sum  per  month 
■as  rent,  and,  after  such  occupancy  had  con- 
tinued for  nearly  a  year,  while  the  parties 
were  contending  as  to  whom  the  monthly  sum 
was  to  be  paid,  to  insist  that  payment  of  rent 


should  not  be  made  according  to  the  provisions 
o^  the  order,  but  that  the  party  entltted  to  the 
rent  should  be  required  to  show  by  proof  the 
reasonable  rental  value  thereof." 

In  this  case  appellant  liad  filed  Its  blU  asking 
for  the  appointment  of  a  receiver  for  the 
Standard  Bggette  Goal  Company,  and  In  such 
blU  it  was  alleged  that  the  Eggetto  Gompauy 
had  spent  large  sums  of  money  in  erecting  its 
plant  and  machinery  on  the  premises  In  ques- 
tion, and  that  It  had  reached  a  point  where 
appellant  was  informed  and  believed  its  busi- 
ness could  be  successfully  and  profitably  con- 
tinned.  Appellant  especially  asked  and  pray- 
ed that  the  receiver  be  ordered  to  continue 
such  business,  and  represented  to  the  court 
that  the  lease  In  question  was  one  of  the  val- 
uable properties  of  the  Insolvent  company. 
At  its  Instance  the  court  ordered  ttie  receiver 
to  continue  the  business  In  whidi  it  was  en- 
gaged, employ  suitable  persona  to  conduct 
sudi  business,  purchase  materials)  and  that 
he  ^ly  the  rent  and  other  charges,  to  the  end 
that  the  property  of  the  Insolvent  should  be 
preserved  and  conserved  pending  the  further 
order  of  the  court  There  can  be  no  question, 
under  such  circumstances,  the  receiver  was 
put  to  no  election,  bat  by  continuing  in  pos- 
session of  the  leased  premises,  which  were 
represented  to  be  one  ot  the  valuable  proper- 
ties of  the  Insolvent,  he  became  bound  to  pay 
the  rent  named  tn  the  lease. 

It  is  urged  by  appelant  that  where  the  re- 
ctivor  had  in  his  hands  only  tlw  sum  of  about 
(2,138,  and  the  rent,  together  with  money 
borrowed  by  the  recdver  to  continue  the  busi- 
ness, receiver's  fees,  and  other  exjtaaea,  were 
largely  In  excess  of  that  amount  the  same 
should  have  been  ordered  to  be  prorated 
among  app^ee  and  the  other  costs  of  admin- 
istration.* We  are  not  called  upon  to  detsr* 
mine  that  question  in  this  case.  The  lease  In 
question  expressly  gave  to  appellee  a  lien  upon 
aU  the  property  of  the  lessee  for  rent  which 
should  remain  due  and  unpaid.  The  parUes 
had  a  right  to  enter  Into  a  contract  of  this  na- 
ture, and  It  was  binding  between  the  lessor 
and  the  lessee.  Wbai  the  receiver  took  pos- 
session under  the  order  of  the  court  the  lease 
was  not  changed.  The  court  having  ordered 
the  receiver  to  occupy  the  leased  premises  un- 
der the  lease,  the  receiver  took  the  pnqwrty 
subject  to  the  same  terms  and  conditions  as  It 
was  held  by  his  insolvent  If  an;>ellee  had  a 
Hen  against  the  property  for  rent  he  also  had 
a  Um  against  the  property  after  it  thus  pass- 
ed Into  the  hands  of  the  receiver.  In  the  case 
of  Hooven,  Owens  &  Bentschler  Go.  v.  Bur- 
dette,  153  m.  672.  39  N.  E.  1107,  which  was  a 
case  where  an  assignee  of  an  Insolvent  debtor 
had  taken  possession  of  property  which  had 
been  sold  to  the  Insolvent  under  a  contract  not 
recorded,  retaining  a  Uen  until  the  purchase 
money  had  been  paid,  we  held  the  rule  was 
well  settled  that  an  assignee  of  a  falling  debt- 
or takes  the  property  assigned  subject  to  the 
equities,  Uens,  or  Incumbrances  which  existed 
against  the  same  in  the  hands  of  the  insolvent 
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and  cited  In  support  of  thlB  rule  WUUs  v.  An- 
derson, 4  Scajn.  IS;  Hardin  t.  Osborne,  M 
ZIL  571;  Jenkins  t.  Plercie,  98  HI.  CM;  Jack  t. 
Welennett,  116  HL  105. 8  N.  E.  445;  Tmst  Oo. 
T.  Trambnll.  137  UL  146.  27  N.  B.  24.  We 
beld,  also,  In  Out  case  sucli  Uen  was  transfer" 
red  to  the  purchase  money  arising  from  the 
sate  of  sncb  property;  and  In  this  case,  where 
the  property  was  aolA  by  ttie  recelrer  i^ider  an 
order  of  the  court  preserving  whaterer  rights 
existed  In  faror  of  appeUee.  Hnghes,  his  Um 
contlnofed,  and  was  Izansferred  to  the  pro- 
ceeds  arising  from  the  sale  of  sneh  prop- 
erty, and  was  prior  to  the  dalnis  of  other 
creditors  or  oUier  costs.  In  fbe  absence  of 
socb  lien  reserved  npon  the  property  In  the 
lease  for  the  payment  of  unpaid  rent,  a  difftf- 
ent  question  ml^t  ulse  as  to  the  i«o  rata 
of  the  purchase  money  between  a  landlord  and 
costs  of  administration. 

Aivdlee  baring  the  right  to  his  Uen  npon 
die  pnrchaae  money  arising  from  the  sale  of 
the  itroper^  iqion  which  he  had  resorred  a 
Uen  for  unpaid  rent,  and  also  to  receive  from 
the  recover  the  same  rent  provided  for  In  the 
lease,  It  Is  unnecessary  to  discuss  the  otbgx 
questions  raised  by  appelant  The  Judgment 
of  the  appellate  court  of  the  First  district,  af- 
firming  the  decree  of  the  snp^or  court  of 
Oook  county.  Is  afilrmed.  Affirmed. 


(ITS  Has.  i> 

WHITNEY  ELBCTRIGAL  INSTRUMENT 
CO.  V.  ANDBBSON. 
<Sapmie  Judicial  Court  of  Maasadiiuetts. 

SufTolk.   Sept.  18,  1898.) 
Appbal— Kboori>— Rbvisv— IinrrBVOTiDiT^ 

BriDBKCB. 

1.  Where  the  whole  charge  !■  not  reported, 
and  the  portiMi  of  the  diante  excepted  to  re- 
lates to  only  one  phase  of  the  casa  the  court 
will  assnme  that  Instructions  were  given  appro- 
priate to  tbe  other  phases. 

2.  The  evidence  will  not  be  weighed  on  the 
hearing  of  exceptions. 

8.  A  contention  that  the  jury  were  insnffi- 
dently  Instracted  is  nnavaUlng  where  it  does 
not  appear  that  any  further  InstructlMu  were 
reqneated,  w.  If  they  .were^  that  they  mre  not 
given. 

Exceptions  from  superior  court,  Suffolk 
connt7;  Charles  S.  LiUey,  Judge. 

Action  of  tort  by  the  Whitney  Electrical  In- 
strument Company  against  George  W.  Ander- 
son,  assignee  in  Insolvency  of  tbe  estate  of  W. 
B.  Southgate  &  Co.,  for  conversion.  There 
was  a  verdict  for  defendant,  and  plaintiff 
brings  exceptions.  Overruled. 

The  Judge  submitted  the  case  to  the  Jury 
npon  the  foUowlng  Issue:  "Did  the  plaintiffs 
retain  the  title  and  ownership  .of  the  liistin- 
ments  BhU>ped  by  them  to  the  Insolvents,  W. 
B.  Southgate  &  Co.?"  By  agreement  Ju^- 
ment  was  to  be  entered  for  the  pUUntlff  for  a 
certain  sum  If  tbe  Jury  answered  the  qnestion 
In  the  affirmative,  and  for  the  defendant  If 
the  Jury  answered  the  question  In  the  nega- 
tive. 

Among  oOier  Instructions,  to  which  no  ex* 


ceptioD  was  taken,  the  Judge  gave  the  foUow- 
lng: "It  must  appear  to  your  satisfaction  that 
It  vras  the  understanding  of  both  parties,  tbe 
Whltn^  Otmipany  and  South^te  and  B^el- 
logg,  when  the  arrangements  were  entered 
Into  for  tbe  shipping  of  these  goods,  that  tiie 
title  should  remain  In  the  Whitney  Cunpany. 
In  other  words.  It  is  aU  a  matter  of  agreement; 
not  necessarily  an  express  agreement,  not  neo* 
eesarSy  an  agreement  reduced  to  writing,  but 
an  agreement  npon  wlilch  the  minds  of  both 
parties  met  For  Instance,  It  would  not  be 
«nou|^  to  say:  'We  are  satlafled  tbat  tiie 
Whitney  Company  Intended  from  the  first  to 
retain  the  ownership  and  title  of  those  goods. 
We  are  satisfied  of  that,  and  hence  will  find 
that  they  did  retain  the  title  and  ownership.' 
That  .would  not  be  enough.  There  must  have 
been  not  only  an  Intention  upon  the  part  of 
tbe  Whitney  Comjiany  to  retain  tltie  in  the 
goods,  but  tiiere  must  have  been  also  an  In- 
tontlon  upon  the  part  of  Southgate  and  K^- 
logg  that  they  should  r^aJn  titie  In  the  goods. 
It  must  appear  that  there  was  an  agreement, 
titbw  es^ress  or  implied,  between  the  Whi^ 
ney  Company  and  Southgate  and  KeUogs,  by 
which  the  title  in  the  goods  tiiat  the  Whitney 
Company  dklpped  to  Southgate  and  Kellogg, 
or  to  persons  for  whom  Southgate  and  Kiei- 
togS  obtained  orders,  diould  remain  in  the 
Whitney  Company." 

'The  Jury  answered  the  question  submitted 
to  them.  In  the  negative.  The  plaintiff,  duly 
enepted  to  the  above-quoted  Instruetiwis. 

F.  A.  Wyman  and  A.  A.  Wyman,  tor  plain- 
tiff. 0.  A.  Seed  and  G.  W.  Anderson,  for  de- 
fendant. 

LAIHEOP,  J. '  The  plaintiff  states  In  ite 
brief  the  contention  of  each  party,  and  says 
that  there  was  evidence  to  support  each  con- 
tentl(»L  It  was  necessary,  therefore,  to  sub- 
mit the  question  at  issue  to  the  Jury.  It  was 
done  In  a  form  not  objected  to.  The  only  ex- 
ception taken  was  to  cotaln  portions  of  the 
charge,  which  are  set  forth  In  the  blU  of  ex- 
ceptions.  Tbe  whole  charge  Is  not  reported, 
but  it  appears  that  other  Instructions,  not  ex- 
cited to,  were  given.  We  must  assume, 
therefore,  tbat  appropriate  Instructions  were 
given  if  the  Jury  should  find  tiiat  Southgate 
&  Co.  were  acting  merely  as  the  agents  of  the 
plaintiff.  See  Bope  Oo.  v.  Br^bam,  170  Mass. 
618,  49  N.  E.  1022.  The  pbdntUTs  brief  la 
chiefly  devoted  to  argumenta  on  the  weight  to 
be  given  certain  porUom  of  the  evidence 
which  make  in  Ite  favor,  bnt  the  weight  of  tbe 
evidence  is  not  for  us  to  detmnlne.  Nor  Is 
the  question  before  us  whether  there  was  any 
evidence  for  tiie  Jury,  for  this  Is  conceded. 
The  plaintiff  also  contends  that  on  the  ca- 
dence repented  certeln  principles  of  law  are 
InvolTOd,  npon  which  the  Jury  should  havt 
been  Inshvcted,  and  that  these  do  not  axqp^r 
in  the  bmtruetions  given.  But  tbe  plaintiff 
has  picked  out  a  dngle  paragraph  of  the 
diarge  to  Ins^  in  tiie  blU  of  exceptions,  and 
it  does  not  appear  that  he  asked  tor  any  In- 
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stTDctlons,  or,  If  he  did,  that  they  were  not 
given.  Instructlona  should  hare  been  request- 
ed. See  RaUway  Co,  v.  Volk,  161  U.  8.  73, 
78,  14  Bnp.  Ct  206,  and  cases  dtod.  Bxcep- 
tlons  overruled. 

(171  Muih  600} 

BSMNBTT  et  aL  T.  SWBEIT  at  aL 
(Sopnme  Jndldal  Oonrt  o<  Masudrasetts. 
Suffolk.  Ang.  30,  1S98.) 

AonoNfr-NATORB— Crsditobs'  Boit  —  FROraRTT 
Rbaobablb— Vbkdict  for  Psksomai.  Iff- 
JUKI  bs^Trial— Form  or  Vkbdict. 

1.  Where  a  declaration  sought  damages  for 
uiUawfal  restratait  of  plaintiff's  liberty,  and  tor 
compelling  him  to  pay  a  snm  oC  money  to  ob> 
tain  his  release,  the  gist  of  the  action  was  the 
Injury  to  the  person. 

2.  Treating  the  second  connt  of  the  declara- 
tion as  one  to  recover  money  paid  nnder  duress, 
yet  the  verdict  In  plaintiff's  favor  was  one  for 
personal  injuries,  where  it  was  a  general  one 
on  both  counts,  and  was  not  confined  to  the 
amount  of  money  paid. 

S.  A  verdict  for  personal  injuries  before  judg- 
ment has  been  entered  thereon  ts  not  property 
which  can  be  reached  in  equity  by  a  creditw 
•of  jdaintlff  therein. 

BepoTt  from  superior  court,  Suffolk  county; 
Edgar  3.  Sherman,  Judge. 

BOX  by  James  H.  Bennett  and  Oharles  A. 
Band*  partners  as  ^nnett.  Rand  &  Co., 
Jisainst  Bdward  H.  Swee^  William  H.  Preble, 
Freedom  Hutchinson,  asA  James  F.  Kimball, 
to  subject  a  verdict  In  taTw  of  defendant 
Swee^  and  against  defendant  Kimball,  In  an 
action  of  tort  for  personal  mjuries,  to  pay^ 
ment  of  plalntUTs  dalm  against  Sweet  From 
a  decree  In  favor  of  defendants,  plalntlflB  ap- 
peaL  Affirmed. 

H.  B.  Bailey  and  W.  E.  Sears,  tta  plalntifTa. 
F.  Hutchinson,  for  defendants. 

FIELD,  O.  J.  It  appears  that  Sweet 
i>rought  an  action  of  tort  against  one  Kim- 
ball, and  obtained  a  verdict,  but  that  no  Judg- 
moit  has  been  entered  on  the  verdict,  al- 
though by  a  rescript  from  this  court  the  su- 
perior court  could  enter  judgment  The  su- 
perior court  has  continued  the  <iase  for 
Judgment,  and  it  remains  so  continued.  See 
Sweet  V.  KlmbaU,  166  Mass.  3S2,  44  N.  B. 
248.  The  cause  of  action  there  alleged  was 
that  Kimball  bad  procured  the  arrest  of  Sweet 
without  right,  and  forced  him  to  pay  a  sum 
of  money  for  his  release.  The  present  suit  Is 
a  bill  In  equity,  brought  by  the  partnership  of 
Bennett,  Band  &  Go.  against  Sweet  and  his 
attorneys  In  Massachusetts,  and  against  Kim- 
ball, to  obtain  the  payment  of  a  debt  due  to 
the  partnership  from  Sweet,  and  it  seeks  to 
reach  and  apply  the  verdict  In  the  action  of 
Sweet  against  KlmbaU  In  satisfaction  of  this 
debt.  Sweet  Is  an  Inhabitant  of  Bhode  Island, 
«Qd  has  not  been  served  with  process  within 
this  commonwealth,  but  he  has  appeared 
specially  by  attorney,  and  has  filed  a  motion 
to  dismiss  the  bill,  and  also  a  plea  to  the  ju- 
rlBdiction.  The  plaintiffs  traversed  the  plea, 
and,  after  a  hearing  on  evidence,  the  superior 


court  dismissed  the  bill,  with  costs.  The  ques- 
tion of  law  which  the  case  presents  is  whether 
the  verdict  in  the  action  of  Sweet  against 
Kimball  can  be  reached  and  applied  in  equity 
In  satisfaction  of  the  debt  doe  from  Sweet 
to  the  plaintiffs.  We  think  that  the  gist  of 
the  cause  of  action  In  Sweet  v.  Kimball  was 
an  Injury  to  the  person,  although  by  means 
of  that  Injury  Sweet  was  deprived  of  prop- 
erty. If  one  count  of  the  declaration  in  that 
action  could  be  regarded  as  a  count  to  re- 
cover numey  paid  to  the  defendant  In  that 
action  under  duress,  yet  we  understand  that 
the  verdict  was  general  upon  both  counts, 
and  was  not  confined  to  the  amount  of  money 
paid.  A  verdict  in  such  a  case  before  Judg- 
ment Is  not  asidgnable  (Unton  v.  Hurley,  104 
Mass.  353;  Rice  v.  Stone,  1  Allen.  660),  and 
It  cannot  be  reached  by  trustee  process  (Tbay- 
er  V.  Southwlck,  8  Gray,  229),  and  we  are  of 
(pinion,  for  the  reasons  given  In  these  cases, 
that  a  verdict  for  personal  Injuries  before 
Judgment  has  been  entered  upon  it  is  not  prop- 
erty which  can  be  reached  In  equity.  A  ver- 
dict In  favor  of  a  plaintiff  for  a  definite  sum 
of  money,  if  it  could  be  reached  at  all  by  a 
creditor  of  the  plaintiff,  Is  of  sadi  a  natore 
that  It  could  be  reached  tnntee  prooees. 
Decree  affirmed. 


an  Maas.  S> 

MATOB,  ETC.,  OP  CITY  OF  NBWTON  t. 
BOSTON  ft  A.  B.  CO.  et  al. 
(Supreme  Jndldal  Oonrt  of  Massachusetts. 
Middlesex.   Aug.  81,  1808.) 

Afpbal— BsvfBW  — Bailhoads  — Aboutioit  ow 
ORini  Crossings — Costs— Allowanos 

TO  COHPANT. 

1.  An  obJecCiim  that  a  party  had  not  filed 
exceptions  In  the  anperlw  coort  to  the  repwt 
of  an  auditor  «Hnes  too  late  when  made  lor 
the  first  time  !n  the  supreme  court  on  an  agree- 
ment reserving  the  case  for  determination. 

2.  Dnder  St.  1890,  c.  428,  providing  for  the 
abolition  of  grade  crossingB,  the  audits  ap- 
pointed nnder  the  statute  to  state  an  account 
of  the  'total  actual  cost  of  the  alterationa"  may 
not  Indade  the  cost  of  a  new  station.  The  al- 
lowance should  be  for  the  expense  of  altering, 
the  old  station,  and  lowering  it  to  meet  the 
tracks,  and  providing  new  approaches. 

3.  Nor  may  he  allow  for  the  cost  of  a  95- 
pound  rail  to  r^lace  a  72-pound  rail  used  be- 
fore the  alteration.  He  shoald  deduct  the  val- 
ue of  the  old  rail  from  the  value  of  a  new  72- 
pound  rail. 

4.  Under  St.  1890,  c.  428,  prorldfag  for  the 
abtditlon  of  grade  crossings,  and  declaring  tiiat 
the  allowances  shall  be  for  "the  total  actual 

cost  of  the  alterations,"  an  anditor  appointed 
under  section  7  of  the  act  to  take  an  account 
of  such  expenses  may  not  Include  In  his  report 
an  allowance  to  the  railroad  company  iot  **b 
reasonable  advance  on  the  actaal  cost"  of  do- 
ing the  work,  so  as  to  give  a  proper  return  on 
a  portion  of  its  road  used  outside  the  limits  of 
the  improvement,  in  carrying  material  ncavat* 
e^  and  as  CMupensation  for  Intorfecenee  with 
its  other  traffic. 

Report  from  superior  court,  Middlesex 

county. 

Petition  by  the  mayor  and  aldemten  of  the 
city  of  Xewtoa  against  the  Boston  &  Albany 
Ballroad  Oompany  and  others  for  the  aboU- 
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tlon  ot  certain  grade  crossings.  The  case 
came  on  for  hearing  on  motion  of  the  rail- 
road company  to  confirm  the  report  of  an 
auditor  as  to  expenses  of  making  alterations, 
and  on  ohjectlons  and  exceptions  of  the  city 
and  objections  ot  the  commontrealth.  By 
agreement,  the  questions  were  reserved  and 
reported  for  determination  in  the  supreme 
judicial  court  Conflrmed  In  part 

W.  S.  Slocum,  for  city  of  Newton.  S.  Hoar 
and  W.  Hudson,  for  Boston  &  A.  B.  Co.  H. 
M.  Knowlton,  Atty.  Gen^  and  F.  T.  Ham- 
mond, AssL  Atty.  Gen.,  for  the  Common- 
wealth. 

MORTON,  7.  This  wHJi  a  petition  by  the 
mayor  and  aldermen  of  Newton,  under  St 
ISEK^  c.  428,  and  acts  in  addition  and  amend- 
Tomt  thereto^  for  the  abolition  of  certain 
grade  crossings  In  the  city  of  Newton.  Com- 
missioners were  duly  appohited  by  the  su- 
perior court  as  provided  by  section  1  of 
the  act,  and  made  a  report  specif yii^  the 
alterations  to  be  made,  which  was  confirmed 
by  tiie  conrt;  and  tlw  city  and  the  railroad 
company  proceeded  to  make  the  alterations 
as  directed.  Subseqnently  an  auditor  was 
appointed  pursuant  to  section  7,  to  whom 
were  submitted  accounts  of  expenses  alleged 
by  the  defendant  to  have  been  incurred  by  It 
In  making  the  alterations.  The  aaditor 
made  a  report,  which  the  railroad  company 
moved  to  confirm,  and  to  which  the  city  filed 
objections  and  aceptlons,  and  the  common- 
wealth filed  objections.  The  case  came  on 
for  hearing,  and  thereupon  the  questions 
arising  were,  at  the  request  of  all  parties, 
reserved  and  reported  for  the  detrarmlnatlMi 
of  this  court  The  defendant  objects  that 
the  commonwealth  filed  no  exceptions  In  the 
superior  court  But  the  point  does  not  seem 
to  have  been  taken  there,  and  comes  too 
late  when  tok^  In  this  court  for  the  first 
time.  We  assume  that  the  rules  In  regard  to 
equity  practice  apply  to  this  case.  The 
questions  presented  relate  to  tiie  cost  of  the 
new  statitm,  to  what  wbm  paid  for  new  rails, 
and  to  what  was  allowed  to  the  defendants 
as  an  Investment  return,  and  for  Interfer- 
ence with  their  other  traflSc.  ^e  defendants 
contend  that  these  items  constitute  a  part 
"of  the  total  actual  cost  of  tlie  alterations" 
within  the  meaning  of  the  statute.  One  ques- 
tion therefore  is,  what  do  altwations  Include? 
And  the  answer  depends  on  the  construction 
to  be  glvoi  to  the  statute.  In  constmhjg  the 
statute,  r^ard  Is  to  be  had  **to  the  nature  of 
the  subject-matter,  and  to  the  various  Inter- 
ests, public  and  private  which  are  to  be 
affected."  Boston  &  A.  B,  Co.  v.  Hampden 
Go.  Com'rs,  116  Mass.  76.  The  object  of  the 
statute  Is  to  promote  the  safety  of  travelers 
and  property  on  highways,  and  of  passengers 
and  propoty  oa  railroads,  and  to  remove  the 
olMtmctions  to  highways  and  railroads 
which  are  caused  by  grade  crosstab.  It 
seeks  ttt  do  this  by  abolishing  grade  cross* 


ings.  It  Is  just  and  reasonable  that  a  part 
of  the  expense  of  dolt^  this  should  be  borne 
by  the  commonwealth  and  by  the  cities  and 
towns,  and  the  statute  so  provides.  But  for 
obvious  reasons  it  is  the  policy  of  the  state 
tiiat  much  the  larger  part  of  the  expense 
should  be  borne  by  the  railroads,  and  this 
policy  is  expressed  In  the  statute.  The  statr 
ute  applies  to  existing  conditions,  and  con- 
templates the  abolition  of  grade  crossings  by 
means  of  changes  and  alterations  in  existing 
conditions.  Bxcept  so  far  as  is  necessary  to 
accomplish  the  proposed  abolition,  the  exist* 
lug  conditions  are,  for  aught  that  iu>pear8, 
to  continue  substantially  as  before.  If  the 
proposed  abolititm  cannot  be  accomplished 
except  by  disc<mtinuing  an  existing  way  and 
building  ft  new  way,  or  by  relocating  the 
railroad,  that  may  be  done.  But  this  do« 
not  alter  the  fact  that  the  statute  conton- 
plates  a  continuance  of  ^stlng  conditions, 
subject  to  such  changes  in  tiiem  as  be 
required  to  accomplish  the  abolition  of  cross- 
ings at  grade.  This  does  not  prevent  the 
railroad  company  or  a  city  or  town  from 
making  at  Its  ovm  ^ense  any  improve- 
ments which  It  may  deem  advisable  In.  view 
of  the  changes  which  have  been  or  may  be 
ordered;  but  we  think  that  It  confines  the 
expense  which  is  to  be  apporti(Hied  to  that 
which  Is  incurred  In  making  the  alterations 
which  are  expressly  directed,  and  to  that 
Which  Is  rend«ed  necessary  to  adapt  exist- 
ing structures  and  arrangements  to  such  al- 
terations. Such  last-named  expoise  must 
be  considered  as  Incident  to,  and  as  a  part 
of,  that  cmtemplated  by  the  alterations 
which  are  ordered.  It  Is  manifest,  we  think, 
that  It  could  not  have  been  Intended  that  a 
city  or  town  or  a  railroad  company  could 
make  snch  improvements  as  it  chose  In  con- 
necUon  wltii  or  as  a  part  ot  the  alterations 
required,  and  Insist  that  the  expense  of  car- 
rying them  out  should  be  reckoned  as  a  part 
of  the  actual  cost  at  the  alterations.  In  as- 
certalidiV  the  cost  allowance  Is  not  to  be 
made  for  the  greater  value  over  the  old  of 
the  new  work  and  new  material  and  new 
appliances  whliA  replace  old  work  and  old 
matwial  and  old  appliances,  and  which,  la 
addition  to  being  new,  may  perhaps  be  bet- 
ter of  their  kind,  or  for  the  fact  that  tfa» 
construction  may  be  superior  in  other  re- 
spects to  what  it  was  before.  These  are  in- 
cldental  matters  which  cannot  be  taken  into- 
account  In  arriving  at  the  actual  cost  Nor* 
wood  V.  RaUroAd  Co.,  161  Mass.  2S8,  267,  37 
N.  R  190.  Neither  do  we  think  that  the  stat- 
ute Bhonld  be  c<»istrued  so  strlctiy  as  to- 
llmlt  the  actual  cost  to  expenditures  made  In 
literal  comidlauce  with  the  directions  of  the 
commissioners,  and  to  exdude  all  oth^s. 
"The  total  actual  cost  of  the  alterations" 
well  may  be  held  to  include,  not  only  ex- 
poidltures  made  directiy  upon  the  alterap 
Uons  themselves,  but  also  those  which  are 
rendered  necessary  to  restore  olsting  build- 
ings and  structures  relatively  to  tb^  former- 
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eondltlon,  and  to  replace  In  a  proper  and 
workmanlike  manner  tbe  rails,  ties,  plat- 
forms, and  other  tbings  whlcb  have  been  re- 
moved or  damaged  in  the  work  of  alteratl<^i^  ' 
See  Cbace  t.  Worcester,  108  Mass.  60.  Ap- 
plying tbe  principles  thus  laid  down  to  the 
case  before  tts,  we  think  that  the  auditor 
erred  In  allowing  tbe  cost  of  tbe  new  station, 
and  that  tbe  sum  allowed  should  have  been 
the  expense  of  altering  the  old  station,  and 
lowering  It  to  meet  the  tracks,  and  proTld- 
Ing  suitable  approaches,  which  the  auditor 
finds  would  have  been  $11,000.  We  think 
that  there  was  also  error  In  allowing  the  cost 
of  a  95-pound  rail  to  replace  the  72-potmd 
one  which  was  In  nse  before  the  alterations. 
It  seems  to  be  conceded  that  the  old  rails 
are  to  be  accounted  for,  and  the  most  which 
we  think  that  the  railroad  company  can 
Justly  claim  is  the  expense  of  a  new  72r 
pound  rail  as  laid,  from  which  should  be  de- 
ducted the  value  of  the  old  rails.  The  ques- 
tions which  we  have  been  considering,  and 
those  which  we  are  about  to  consider,  did 
not  arise  In  Re  Westborough,  169  Mass.  496, 
48  N.  B.  763,  and  that  case  has  therefore  no 
bearing  upon  this. 

The  remaining  item  relates  to  the  amotmt 
allowed  to  the  defendant  as  a  return  uptm 
Its  road,  as  an  investment,  for  Its  use  outside 
the  commissioners'  lines,  and  for  interference 
with  its  other  traffic.  The  alteration  consist- 
ed, among  other  things.  In  depressing  the 
tracks,  and  this  required  the  removal  of  large 
quantities  of  material.  There  was  no  place 
inside  the  commissioners'  lines  where  this 
conld  be  dumped,  and  the  railroad  company 
procured  the  most  available  locations,  as  the 
auditor  finds,  and,  for  convenience  and  exi>e- 
ditlon  in  doing  the  work,  established  two 
damping  grounds, — one  east  and  one  west  of 
the  commissioners'  lines.  These  were  at  the 
busiest  points  on  the  defendant's  road,  and 
cansed  interference  with  Its  otlier  traffic. 
We  understand  from  the  auditor's  report  that 
the  defendant  "has  been  allowed  In  former 
andltlngs  for  the  actual  expense  of  doing 
the  work,  viz.  for  the  nse  of  locomotives  and 
cars,  fuel,  repairs,  etc.,  and  the  pay  roll  of  all 
men  employed,"  and  that  the  sum  allowed  by 
the  auditor  represents  "a  reasonable  advance 
upon  the  actual  cost,"  so  as  to  give  the  de- 
fendant a  proper  return  upon  the  portion  of 
Its  road  thns  used,  and  compensation  for  tbe 
Interference  with  Its  other  traffic.  Some  em- 
phasis appears  to  be  laid.  In  the  auditor's  re- 
port, and  also  In  the  brief  of  counsel  for  the 
railroad,  on  the  fact  that  the  material  was 
transported  to  points  ontslde  the  commission- 
ers' lines.  We  do  not  see  the  materiality  of 
that  fact.  The  defendant  was  entitled  to  tbe 
actual  expense  of  removing  such  material  as 
the  alteration  rendered  It  necessary  to  re- 
move, whether  the  points  to  which  It  was 
necessary  to  remove  it  were  within  or  with- 
out the  commissioners'  lines.  And,  If  the  de- 
fendant is  entitled  to  an  Investment  retnm 
upon  the  portion  of  Its  road  outside  the  com- 


missioners' lines  that  was  used  in  transport- 
ing the  material,  we  do  not  see  why  it  is  not 
entitled  to  a  like  return  upon  that  pcHtlon 
which  was  within  the  aimmlssloners*  lines, 
and  also  uiwn  the  capital  invested  In  loccnno- 
tives,  cars,  etc.  But  we  think  that  by  the 
words  "actual  cost"  it  was  Intended  to  ex- 
clude anything  in  the  nature  of  a  profit  or  re- 
turn upon  the  investment  "Actual  cost" 
means  real  cost,  as  distinguished,  among  oth- 
er things,  from  estimated  cost  (Inhabitants  of 
Lanesborough  v.  Berkshire  Ck>.  Com'rs,  6 
Mete.  [Mass.]  329),  or  from  market  prices 
which  may  include  matters  which  do  not  en- 
ter into  the  real  cost  (Alfonso  v.  U.  S.,  2  Story, 
a  C.  421,  Fed.  Gas.  Xo.  188;  U.  S.  v.  26  Oases 
Bubber  Boots,  X  Cliff.  fiSO,  Fed.  Cas.  No.  16,- 
G71).  The  word  "cost"  Is  of  limited  signlfl- 
cance,— much  narrower  than  "damages,"  for 
instance,  which,  in  the  case  of  laying  out  one 
railroad  over  and  across  another,  has  been 
held  not  to  Include  compensation  for  the  in- 
terruption and  Inconvenience  to  the  basin  ess 
of  the  latter  occasioned  thereby.  Maasachu- 
setts,  etc.,  R.  Co.  v.  Boston,  etc.,  B.  Co.,  121 
Mass.  124.  In  Lexington  &  W.  C.  B.  Co.  v. 
Fltchburg  R.  Co..  9  Gray,  226,  the  "actual 
cost"  of  rannlng  trains  was  held  not  to  In- 
clude interest  on  cars,  and  to  mean  money 
actually  paid  out.  And  In  Alfonso  v.  U.  S., 
supra,  under  the  revenue  act  of  1799  (chapter 
128,  I  66),  it  has  been  held  that  the  words 
"actual  cost"  meant  the  actual  price  paid  in 
a  bona  fide  purchase,  and  not  the  market 
value,  thus  excluding  any  idea  of  profit  or 
return.  See,  also,  U.  S.  v.  16  Packages,  2 
Mason,  48  Fed.  Oas.  No.  16,303;  U.  S.  v.  Tap- 
pan,  11  Wheat  423.  The  object  of  tbe  pro- 
vision which  we  are  considering  was,  It  seems 
to  us,  in  view  of  the  relations  of  tbe  parties 
to  the  work  and  to  each  other,  to  exclude  hi 
the  accounting  between  them  any  profit,  and 
everything  except  what  fairly  might  be  reck- 
oned as  a  part  of  the  real  cost  of  the  altera- 
tions. And  it  appears  like  a  contradiction  of 
terms  to  speak  of  an  advance  upon  the  octnal 
cost  as  constituting  a  part  of  that  cost  Not 
much  light,  If  any,  can  be  got  from  the  cases 
in  regard  to  the  compensation  to  be  paid  by 
one  railroad  to  another  for  drawing  its  pas- 
sengers, merchandise,  and  cars  over  the  rail- 
road of  the  other,  and  for  providing  depot  ac- 
commodations, and  for  the  use  of  its  tracks. 
See  Boston  &  W.  R.  Corp.  v.  Westmi  R.  OOb, 
14  Qray.  263;  Metropolitan  R.  Cft  v.  Qnincy 
R.  Co..  12  Allen.  262;  Metropolitan  R.  Co.  v. 
Highland  St  Ry.  Co.,  118  Mass.  280;  Cam- 
bridge Bi  Co.  T.  Charles  River  St  Ry.  Co., 
139  Mass.  454,  1  N.  E.  345.  "Compensation" 
is  a  term  of  larger  scope  than  "cost,"  and 
especially  than  "actual  cost"  In  one  Instance 
the  statute  uses  the  phrase  "reasonaUe  com- 
pensation." St  1845,  c.  191,  i  2;  Boston  & 
W.  R.  Corp.  V.  Western  R.  Co.,  supra.  It  la 
doubtful  If  that  adds  anything,  since,  from 
the  nature  of  the  cAse,  the  compensation  must 
be  reasonable.  In  fixing  the  compensation  In 
the  cases  referred  to,  a  suitable  return  upon 
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the  capttal  Invested  was  Indnded.  .  Bat  In  the 
present  case  the  accounting  Is  exiffesaly  lim- 
ited by  statute  to  "the  total  actual  cost,"  and, 
unless  "compensation"  Is  held  to  mean  the 
same  as  "actual  cost"  (which  we  doubt),  those 
cases  throw  no  light  on  this.  The  contention 
of  the  defendant  Is,  In  effect,  that  a  suitable 
return  on  the  capital  InTested  constituteB  a 
part  of  the  Actual  cost  of  the  alterations.  But 
though.  In  a  sense,  the  return  on  capital 
which  one  would  have  received  for  work  done 
constitutes  a  part  of  the  cost,  we  do  not  think 
that  In  ordinary  usage  the  term  **real  cost" 
or  "actual  cost"  Includes  a  proper  return  upon 
the  capital  Invested.  After  allowing  all  the 
actual  expenses  of  doing  the  work,  that  seems 
to  us  more  in  the  nature  of  profit  than  of  coat 
The  result  is  tiiat  a  majority  of  the  court 
think  that  on  the  first  item  the  sum  ot  fll,- 
000  should  be  allowed,  on  the  next  item  a 
sum  equal  to  the  cost  of  a  new  72-poQnd  rati, 
as  laid,  less  the  value  <^  the  old  raUa,  and  the 
third  item  disallowed  altogether.  So  ordered. 


(173  Hus.  87) 

EING8LBT  T.  DELANO. 

(Supreme  Judicial  Oourt  of  Massachnaetts. 
Hampshire.   SepL  2S,  188&) 
Appbal— Right  or  Revibw— Psrbonb  AooBisvaii. 

St  1803,  c.  396,  I  24.  provides  that  a  par 
ty  "aggrieved"  by  the  Jadgment  of  a  district 
court  may  appeal  to  the  superior  oourt.  Pub. 
St  c.  19&  I  4,  provides  for  coats  on  (allure  ot 
B  plaintiff  on  appeal  to  recover  a  greater  sum 
than  the  first  judgment  Held,  that  where  the 
declaration  contained  only  one  count  and  plain- 
tiff recov«ed  in  the  district  court  tess  than  the 
amount  claimed,  he  was  ''aggrieved,"  and 
might  appeaL 

Appeal  from  superior  court  Hampshire 
county. 

Action  by  WlUIam  F.  EUngsley  against 
Charles  G.  Delano,  executor  of  the  will  of 
Henry  B.  Graves,  deceased,  on  account  to  re- 
cover $146.  At  the  trial  In  the  superior  court 
the  Jury  returned  a  verdict  for  the  full 
amount  "but  on  exceptions  the  supreme  judi- 
cial court  held  that  defendant  should  have 
been  credited  with  (20,  the  price  of  a  mare 
delivered  to  plaintiff.  PlaUitUC  remitted  the 
$20  from  the  verdict  when  defendant  moved 
in  arrest  of  Judgment  From  an  order  over- 
ruling the  motion  in  arrest  of  Judgment  de- 
fendant appeals.  Affirmed. 

C.  G.  Delano,  tot  appellant   J.  B.  ODon- 

nell,  for  appellee. 

FIELD,  O.  J.  This  case  once  before  has 
been  considered  by  this  court  on  exceptions, 
and  is  reported  In  160  Mass.  285,  47  N.  B. 
1018.  After  the  decision  there  reported,  the 
plaintiff  elected  to  remit  $20,  the  price  of  the 
mare;  and  the  defendant  then  filed  a  motion 
tn  arrest  of  Judgment  which  was  overruled, 
and  he  appealed  to  this  court  The  action 
was  began  In  the  district  court  of  Hampshire, 
and  tiie  declaration  contained  a  single  count 
being  on  as  acconnt  annexed.  Jodgmeot  waa 


rendered  in  that  court  for  the  plaintiff  tm 
$3  damages,  and  the  costs  of  suit  'nie  plaln- 
tUTs  claim  was  for  $146.60  and  Interest 
Btom  this  Judgment  the  idalntlff  appealed  to 
the  sui>erlor  court,  and  the  case  was  there 
tried,  and  the  Jury  returned  a  verdict  in  fa- 
vor of  the  plaintiff  for  $151.45. 

The  defHidant  now  contends  that  as  the 
Judgment  of  the  district  court  was  in  favor 
of  the  plaintiff,  although  for  a  smaller  sum 
than  he  claimed  was  due  him,  the  plaintiff 
could  not  appeal  to  the  superior  court.  St 
1883,  c.  306,  f  24,  is  as  foUows:  "A  party 
aggrieved  by  the  Judgment  of  a  district  or  po- 
lice court  in  a  civil  action,  may  within  twen- 
ty-four hours  after  the  entry  of  the  Judg- 
ment appeal  therefrom  to  the  superior  court 
then  next  to  be  held  in  the  county;  in  which 
case  no  execution  shall  issue  on  the  Judgment 
appealed  from,  and  the  case  shall  be  entered, 
tried  and  determined  in  the  court  appealed 
to,  In  like  manner  as  If  It  had  been  orlglnaily 
commenced  there."  See- Pub.  St  c  154,  }  SO; 
Id.  c.  165.  S  28;  Oen.  St  c.120.  |  25;  Id.  c 
116,  S  32;  Rev.  St  c.  65,  i  13;  Id.  c  87,  |  36; 
St  1783,  c.  42.  S  6.  Pub.  St  c.  198.  i  4.  dis- 
tinctly Implies  that  a  plaintiff  may  appeal 
from  a  Judgment  of  a  police,  district  or  mu- 
nicipal court,  or  of  a  trial  Justice.  In  his  fa- 
vor, and  makes  provision  concemhig  costs  in 
such  a  case.  That  a  plaintiff  can  appeal 
from  a  Judgment  of  a  district  court  In  his 
favor  was,  tn  effect  decided  or  taken  for 
granted  In  F(^m  v.  Cornell.  150  Mass.  115. 
22  N.  El.  706.  Such  always  haa  been  the 
practice.  The  cases  cited  by  the  defendant 
relate  to  appeals  in  cases  where  there  is  more 
than  one  count  or  more  than  one  issue,  and 
the  appellant  has  prevailed  on  some  of  the 
counts  or  Issues,  and  the  adverse  party  baa 
prevailed  on  others.  Vlnal  v.  Spofford,  139 
Mass.  126,  29  N.  B.  288;  Smith  v.  Dickinson. 
140  Mass.  171.  8  N.  E.  40;  Shepard  v.  Law- 
rence, 141  Mass.  479,  6  N.  E.  854.  A  i^alnUff 
Is  aggrieved  by  a  Judgment  in  his  favor  if  It 
is  not  rendered  for  all  he  claimed  Ui  his  dec- 
laration. The  order  overruling  the  motion  in 
arrest  of  Judgment  must  be  affirmed. 


(171  Hub.  St) 

DAKIN  r.  SAVAOB. 

(Supreme  Judldal  Ooort  of  Uassadmaetls. 
Suffolk.   Sept  14,  1888.) 

DBBDs—ttensTRuonoii— Trusts— ExBounox— 
8T4TDTS  or  Uses. 

1.  A  deed,  la  consideration  of  a  certain  sum 
to  be  paid  by  one  H.,  "as  he  is  trustee  one 
D.,  aave.  granted,  bargained,  sold;  and  convey- 
ed "unto  the  said  H.,  his  heirs  and  assigns,  as 
trustee  as  aforesaid,  and  npon  the  trust  herein- 
after set  forth,"  certain  premises,  to  have  and 
to  hol^  etc,  **to  the  sole  use  and  behoof  for> 
ever  of  said  D..  her  heirs  and  assigns,  and  In 
trust  for  her  heirs  and  assigns.'*  The  trust 
mentioned  was  the  payment  of  a  mortgage,  anifl 
the  effect  of  the  discharge  thereof  was  not  pre- 
scribed in  the  deed.  Thereafter  H,.  as  trastee 
of  D.,  and  at  her  request  transferred  Uie  prop- 
eitj  to  G.  on  the  same  trnst.  Bdd,  that  the 
grantee  In  each  deed  took  the  legal  estate  la 
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fee  BDd  In  trust,  and  not  aa  feoffee  to  iiBes; 
hence  oo  the  dieeharge  of  the  mortgage  the 
statute  of  uiee  did  not  reat  the  legal  estate  in 
C,  bat  It  was  the  duty  of  the  trnstee  to  conrer, 
on  request,  the  legal  estate  to  D,  or  her  as- 

stgDS. 

2.  In  the  constmcUon  of  a  deed  depending 
on  nice  and  not  rery  well-defined  distinctions, 
where  the  parties  legaUy  and  eqnitaUy  intei> 
ested  hare  acted  on  a  particiilar  constmctlon, 
It  Is  proper  to  follow  mat  constmction,  nnlesi 
H  Is  forbidden  by  some  podtive  mis  of  law. 

Appeal  from  saperlor  court,  Suffolk  cotmty; 
John  W.  Hammond,  Judge. 

Petition  by  Juliette  O.  Dakln  against  Btan- 
ds  G.  SaTage  for  partition.  Tbe  petition  was 
denied,  and  petitioner  brings  exceptions. 
Overruled. 

H.  Aostln  and  W.  M.  Stockbrldge.  for  peti- 
tioner. J.  H.  Butter  and  M.  B.  Breckett,  for 
req>ondent 

FIELD,  C.  J.  This  is  a  petition  for  parti 
tlon  by  one  grandchild  of  Lois  Davis  against 
another.  The  petitioner  is  the  only  child  of 
Celestla  W.  Chase,  a  child  of  Lois  Davis,  and 
the  respondent  is  one  of  the  two  children  of 
Mary  Ann  Savage,  the  other  child  of  Lois  Da- 
vis. Lois  Davis  died  Intestate  on  May  81, 
18S2,  leaving  as  her  sole  heirs  Celestla  W. 
Chase  and  Mary  Ann  Savage.  Celestla  W. 
Chase  died  intestate  on  July  9,  1888,  leaving 
no  husband,  and  leaving  the  petitioner  aa  her 
only  heir.  Mary  Ann  Savage  died  intestate 
on  June  27,  1882,  leaving  no  husband,  and 
leaving  George  H.  Savage  and  Francis  G.  Sav- 
age aa  her  only  heirs.  In  1893,  by  proceedings 
In  partition  between  George  H.  Savage  and 
the  respondent,  the  respondent  acquired  all 
the  interest  of  Geoi^e  in  the  premises.  The 
contention  of  the  petitioner  Is  that  by  the  first 
two  deeds  hereafter  m«itloned  the  legal  fee 
In  the  premises  vested  in  Lois  Darls  by  the 
operation  of  the  statute  of  uses  when  the 
mortgage  referred  to  in  the  deed  of  Ollva 
Kimball  to  John  Henry,  trustee,  was  dischar- 
ged, which  was  on  December  2, 1814;  that  the 
deed  made  by  Gould,  trustee,  to  Mary  Ann 
Savage  and  her  chlldten,  dated  April  16, 18S1« 
conveyed  no  Interest  whatever  in  the  prem- 
lses»  because  he  had  none  when  the  deed  was 
executed;  that,  therefore,  Lola  Davis  died 
seised  in  fee  of  tin  premises,  and  the  title 
passed  by  descen^i  one-balf  to  her  davi^ter, 
Celestla  W.  Chase,  and  one-half  to  her  dani^ 
ter  Mary  Ann  Savage;  and  that  on  the  death 
of  the  dau^ters,  rapectlvely,  each  daughter's 
diare  passed  to  ber  dilld  or  diOdien.  Tba 
eontenttoa  of  the  respondent  Is  ttiat  tbe  legal 
fee  never  vested  In  Li^  Davis,  bat  vested  sno 
cesslvdy  In  the  grantee  In  eaiih  of  the  two 
deeds  mentioned,  as  trustee  for  her,  until  the 
conveyance  made  by  Gould,  tnistea,  at  her 
request,  when  the  tltte  vested  In  bar  daughter 
Mary  Ann  Savage  tor  life,  remainder  In  fee 
In  the  two  children  of  Maiy  Ann  Savage,  and 
Ow  trnst  ceased;  that  U  ttOa  Is  not  ai^  Mary 
Ann  Savage  and  tba  respondent  acquired 
adverse  possession  a  title  In  fee  to  the  whole 
of  the  premises;  add  that  If  neither  of  these 


contentions  can  be  maltttalnea.  tb»  petUoner 
is  estopped  by  ber  conduct  from  maintaining 
her  petition.  It  is  not  dlqmted  that  Lois  Da- 
vis and  her  trustees  acted  on  the  belief  that 
tin  legal  title  was  In  the  trustees  up  to  the 
ttane  of  the  conveyance  by  G<Hild,  trustee,  to 
Mary  Ann  Savage  tor  life,  remainder  In  tee 
to  her  children;  bat  It  la  aligned  that  It  la  Im- 
material irtiat  they  tfaon^t  abont  It.  as  Uie 
statute  of  naea  takes  effect  aa  a  poalttve  rale 
of  law.  The  first  deed— that  of  Oliver  Elm- 
baU  to  John  Hwry,  dated  June  11, 1844— pur- 
ports to  be  "In  conslderatlott  of  six  hondred 
and  twenty  dollars  and  flfteei  cents,  to  be 
paid  by  John  Henr^,  of  Boston,  ta.  the  county 
of  Suflblk,  as  he  Is  tmitae  of  Mrs.  Lois  D»> 
vis,"  and  to  "gtrc^  grant,  bargain,  sell,  and 
convey  unto  the  said  J(dm  Henry,  his  heirs 
and  assigns,  as  traatee  aa  afbresiad,  and  npon 
the  trust  hereinafter  set  forth,"  the  premises. 
The  haboidmn  is  as  follows:  **To  have  and  to 
hold  the  above-granted  premises,  with  the 
prlvUeges  and  appnrtoiances  thereto  belong- 
ing, to  the  said  J<An  Hoary  and  bis  heirs  and 
tuuAtpa,  to  the  sole  nae  and  bAoof  forever  ot 
said  Lois  Davis,  her  belzs  and  assigns,  and  in 
trust  tor  her  heirs  and  assigns."  The  trust  set 
forth  In  the  deeds  Is  as  follows:  'The  above 
lot  of  land  la  under  mor^ge  to  ArOaa  W. 
Austin,  and  Is  bo3A  and  conveyed  subject  to 
that  mortgage,  the  mortgage  being  for  five 
hundred  dollars  and  interest  on  that  sun  from 
and  after  the  lat  day  of  AprB  now  last,  past; 
and  providing  for  Insurance  on  sacA  building 
aa  Is  agreed  to  be  built  tfaeretm;  and  the  said 
^iry  Is  to  perfbrm  tiie  conditions  of  said 
mortgage,  the  amount  thereof  being  deducted 
from  the  consideration  and  purchase  price 
above  mentioned.'*  If  this  be  crastraed  aa  a 
deed  of  bargain  and  sale,  the  use  for  Lois  Dsi- 
vis  and  her  heirs  and  assigns  would  be  a  use 
upon  a  us^  whidi  Is  not  within  the  statute  at 
uses.  Under  our  decisions  the  deed  can  be 
construed  aa  any  form  of  conveyance  neces- 
sary to  tttect  title  Intent  ofthe  parties,  bat  it 
ought  not  to  be  construed  to  be  an  Instrnment 
different  fnnn  what  It  porporte  to  be,  In  order 
to  effect  a  porpoee  othor  tiian  that  Intended 
by  tiie  parties.  Tba  intent  of  the  parties  cm- 
talnly  was  not  that  John  Henry,  his  heirs  and 
asitgns,  should  be  a  mere  eondalt  tbroogh 
which  Uie  legal  estate  shonld  pass  to  Lols- 
Davls,  ber  heirs  and  assigns,  Immedlatdy  on 
the  d^very  of  the  deed,  for  the  deed  waa 
upon  a  trust,  which,  during  the  existence  of 
the  mortgage,  at  least,  might  require  the  per- 
formance of  active  dnties  on  the  part  itf  the 
trustee.  The  deed  of  John  Henry,  "n  trus- 
tee Qt  Mrs.  Lois  Davis."  to  fniomaB  Ooold, 
dated  November  %  1S44,  purports  to  be  on  a 
consideration  pa)d  by  Thomas  Gould,  "as  he 
Is  trustee  now  tat  the  same  Lois  Daiis,'*  and 
to  "sell,  transfer,  and  convey  unto  said  Thom- 
as Gould,  his  heirs  and  assigns,  as  trustee  for 
said  Lois  Davis,  and  upon  the  trust  herein- 
after mentioned  and  set  forto."  Tbe  trust  set 
forth  Is,  In  substance,  the  same  as  In  the  jne- 
cedlng  deed,   ^le  habffiadnm  Is  as  fcdlows; 
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*To  bare  and  to  hold  the  said  land  and  all 
the  buildings  thereon,  and  all  the  priTilegea 
and  appurtenances  thereto  belonging,  to  him, 
the  said  Thomas  Gould,  his  heirs  and  assigns, 
in  trust  for  the  sole  use  and  benefit  of  her,  the 
said  Lois  Davis,  her  heirs  and  assigns  for- 
ever. And  I,  the  said  John  Henry,  having 
had  connection  with  the  premises  only  as  trus- 
tee for  said  Lois  Davis,  and  now  conveying 
the  same  at  her  request,  and  transferring  the 
trust  to  said  Thomas  Gould,  am  in  no  wise  to 
be  liable  to  any  claim  or  demand  whatever 
rdatlng  to  the  premises."  This,  in  form,  Is 
not  a  deed  of  bargain  and  sale.  The  trust, 
when  this  deed  was  made,  was  still  active, 
as  the  mortgage  referred  to  had  not  been  dis- 
charged; and  it  Is  plain  on  the  face  of  the 
deed  that  the  grantor  regarded  himself  as 
seised  In  fee  and  In  trust,  and  as  conveying 
the  premises  at  the  request  of  the  cestui  que 
trust  to  Gould,  his  heirs  and  assigns,  to  hold 
upon  the  same  trust  as  he  (the  grantor)  had 
held  the  premises.  Without  exammlng  the 
many  nice  distinctions  which  have  been  tak- 
en nnder  the  statute  of  uses  between  trusts 
and  uses,  and  having  regard  to  the  principle, 
well  established,  that  deeds  are,  if  possible,  to 
take  effect  accwdlng  to  the  manifest  Intention 
of  the  parties,  we  think  It  ap[)ears  from  the 
two  deeds  first  mentioned  that  all  parties  In- 
tended that  the  grantee  in  each  deed  should 
take  the  legal  estate  In  fee  and  in  trust,  and 
not  as  feoffee  or  grantee  to  uses;  and  that,' 
when  the  active  duties  of  the  trust  ceased 
.with  the  discharge  of  the  mortgage,  the  stat- 
ute of  uses  did  not,  of  its  own  force.  Immedi- 
ately vest  the  legal  estate  in  Lola  Davis  and 
her  heirs.  The  deed  of  Thomas  Gould,  trus- 
tee, to  Mary  Ann  Savage  for  life,  remainder 
in  fee  to  her  children,  and  th6  written  request 
of  Lois  Davis  that  this  deed  be  execnted,  show 
what  all  the  parties  who  had  any  legal  or 
equitable  Inttrebt  in  the  premises  then  thought 
about  the  title.  In  a  case  of  dlfilculty  de- 
pending on  nice  and  not  very  well-defined 
distinctions,  where  all  the  parties  legally  and 
equitably  interested  have  acted  upon  a  partic- 
ular construction  of  a  deed  or  deeds.  It  is  wise 
to  follow  tliat  construction,  unless  It  Is  for- 
bidden by  some  positive  rule  of  law;  and  in 
the  present  case  the  phraseology  of  the  first 
two  deeds  is  such  that  we  cannot  say  that 
the  construction  which  the  parties  have  acted 
on  violates  any  rule  of  law.  The  grantee  In 
each  of  these  deeds  undoubtedly  took  the  legal 
title  for  the  purposes  of  the  trust  until  the 
mortgage  referred  to  was  discharged,  but  the 
effect  of  the  discharge  of  the  mortgage  upon 
the  estate  of  the  grantee  is  not  provided  for  In 
the  deeds.  When  discharged,  the  trust  ceas- 
ed, and  the  natiural  construction  of  the  deeds 
Is  that  it  then  became  the  duty  of  the  trustee 
to  convey,  on  request,  the  legal  estate  to  Lois 
Davis  and  her  heirs,  or  to  her  assigns.  See 
Stearns  v.  Pahner,  10  Mete.  (Mass.)  32;  Sl- 
monds  T.  Slmonds,  112  Mass.  157,  164.  We 
find  !t  unnecessary  to  consider  the  other  ques- 
tions argued.   Exceptions  ovemiled. 


(173  Mass.  IT) 
KEENE  v.  DEMELMAN. 
(Snpr^e  Judicial  Oourt  of  Maaaaehuaetta. 
Suffolli.    Sept.  14,  1398.) 
Rral-Bstatb  Bkoebrs  —  Aobnct — Vendoh  AHD 

FURC  BASER — RbSCISSIOH — Ml  BT  A  S  E. 

1.  A  real-estate  broker  obtained  an  option  on 
lots  containing  an  atrreemeat  that  they  were 
to  be  transferred  to  the  grantee  or  his  assigns 
on  payment  of  the  consideration.  Hdd,  that  on 
the  face  of  the  contract  the  relation  of  the  par- 
ties was  that  of  possible  vendor  and  vendee, 
and  not  that  of  principal  and  agent. 

2.  Plaintiff  gave  a  real-estate  broker  an  op- 
tion CD  two  lots  erroneously  described  as  con- 
taining 11,916  feet  of  land.  The  mistake  as  to 
area  was  based  on  information  obtained  at  the 
assessor's  office  by  the  broker,  who  misunder- 
stood the  figures.  The  broker  assigned  the  op- 
tion to  a  purchaser,  who  made  a  small  pay- 
ment, and  plaintiff  signed  a  receipt  written  by 
the  purchaser  in  which  the  lots  were  "war- 
ranted" to  contain  11,916  feet  of  land.  The 
purchaser  examined  the  propertycarefally  be- 
fore concluding  his  purchase.  The  lots  were 
of  irregular  shape,  and  plaintiff  told  the  par- 
ties that  the  quantity  of  land  was  not  mention- 
ed in  his  deed,  and  that  until  the  broker  told 
him  be  never  knew  the  area  of  the  lots.  On  a 
survey  being  made  at  the  request  of  the  pur- 
chaser It  was  shown  that  the  lots  contained 
5,888  feet  Beld,  that  equity  would  permit 
plaintiff  to  rescind  the  contract  on  the  ground 
of  mistake,  if  the  purchaser  would  not  accept 
performance  omitting  the  stipulation  as  to  area. 

Appeal  from  superior  court,  Suffolk  county. 

BlU  by  Charles  S.  Keene  against  L.  B.  De- 
melman.  From  a  decree  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

H.  P.  Harrlman  and  W.  N.  Bnffum,  for  ap- 
pellant  W.  H.  Coolidge  and  O.  B.  Selfridge, 

for  appellee. 

FIELD,  C.  J.  Keene,  the  plaintiff,  owned  a 
lot  of  land  on  which  was  an  apartment  house 
called  the  "Hotel  Puritan,"  numbered  37  and 
89  Burgess  street,  Boston.  The  building  cov- 
ered the  larger  part  of  the  lot  and  the  bound- 
aries of  the  lot,  as  we  Infer,  were  pretty  well 
defined.  One  Haines,  then  a  member  of  the 
firm  of  Charles  W.  Cummlngs  &  Co.,  real-ea- 
tate  brokers,  In  May,  1894,  telephoned  to  the 
plaintiff,  asking  if  he  was  the  owner  of  Hotel 
Puritan,  and  the  plaintiff  answered,  "Yes." 
■Haines  then  asked  if  it  was  still  for  sale,  and 
the  plaintiff  answered,  "Yes."  Haines  then 
said  that  he  thought  he  had  a  client  who  want- 
ed such  a  piece  of  prope^y,  and  asked  the 
price,  and  the  plaintiff  gave  the  price  as  f  15,- 
500.  Haines  sent  one  Taylor— one  of  the 
firm's  clerks— to  the  city  hall  to  examine  the 
assessor's  books,  and  be  reported  tiiat  the  lot 
contained  11,916  square  feet  This  was  a  mis- 
take, and  it  occurred  in  this  way:  On  the 
assessor's  books  the  plaintiff  was  assessed 
"for  Nob.  87  and  39  Burgess  street,  Ward  20. 
Boston,  5,958  ft  of  land,  $3,300;  house.  Purl- 
tan,  ?10,000";  total,  $13,300.  The  clerk  in- 
ferred that  there  were  two  lots,  each  contain- 
ing 6,958  square  feet,  and  he  doubled  thJa, 
making  11,916  square  feet  Haines  thereup- 
on, on  May  7, 1894,  prepared  a  writing,  whicb 
was  signed  by  the  plaintiff,  and  sealed,  where- 
in the  plaintiff  agreed  with  Cummings  &  Go» 
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to  hold  the  property  until  May  12,  1894,  at 
noon,  during  which  time  he  agreed  to  transfer 
It  to  Cummlngs  &  Co.,  or  to  such  persons  as 
they  might  designate,  by  Insured  title,  for  $7,- 
600,  to  be  paid  at  the  time  of  sale,  subject  to 
a  mortgage  for  ¥8,000  then  on  the  property. 
The  property  was  described  as  "embracing 
land  nnmbering  35  and  37  Burgess  street, 
Z>orchester  Dlst.,  containing  In  all  11,918  ft 
of  land,  aud  also  double  apartment  house  on 
same,  known  as  'Hotel  Puritan,'  renting  foi 
¥1,716  per  year."  Keene  teetlfled  that  before 
he  signed  the  writing  he  noticed  the  clause 
stating  the  number  of  feet,  and  asked  Haines 
where  he  got  that  Information,  and  Haines 
said,  "At  city  haU;"  that  he  (the  plaintiff)  then 
said  that  this  was  the  first  time  he  knew  of 
the  number  of  feet  The  property  was  man- 
aged for  the  plaintiff  by  an  agent  and  the 
plaintiff  personally  had  little  to  do  with  It 
Cammlnga  &  Co.  called  the  defendant's  atten- 
tion to  Tarlous  pieces  of  property  which  they 
had  for  sale,  and  among  them  was  this  projy- 
erty  of  Keene's,  and  the  defendant  after  some 
negotiations,  said  that  if  they  would  get  an 
•option  from  the  plaintiff  at  the  price  of  $14,- 
600,  he  would  look  over  the  property.  On  May 
28,  1894,  the  first  option  having  expired,  Cum- 
mlngs ft  Co.  procured  a  second  option  from 
Keene,  wherein  he  agreed  to  hold  the  property 
until  June  2d,  at  noon,  during  which  time  he 
agreed  to  sell  It  to  them,  or  to  such  [person 
as  they  might  designate,  for  ¥6,500,  to  be  paid 
at  the  time  of  sale,  subject  to  a  mortgage  of 
¥8,000.  The  property  was  described  as  fol- 
lows: "Lots  numbering  87  and  38  Burgess 
street  containing  11,916  feet  of  land,  and  a 
double  apartment  house;  land  being  assessed 
for  ¥3,300,  and  houses  for  ¥10,000."  In  this 
description  the  numbers  are  right  the  mis- 
take of  the  first  option  In  this  respect  having 
been  corrected.  This  option  contained  state* 
ments  of  the  amount  of  the  rents  and  stlpnla- 
tlons  concerning  an  apportionment  of  the  tax- 
es for  1894-1895,  and  for  paying  the  expenses 
of  transfer,  and  it  was  shown  to  the  defendant 
who  went  out  with  Haines,  and  examined  the 
property.  Haines  testified  that  the  defendant 
"went  all  around  the  outside  of  the  land  first 
and  then  examined  the  basement  and  tbe  first 
floor  of  No.  37  and  the  basement  of  No.  39." 
The  defendant  agreed  with  Gtunmlngs  &  Co. 
to  take  the  property,  and  on  May  31, 1894,  for 
the  consideration  of  ¥100,  they  Indorsed  on  the 
option  of  May  28, 1894,  a  transfer  of  it  to  the 
defendant  or  to  any  one  he  should  name; 
"balance  to  be  paid,  excepting  mortgage  for 
¥8,000,  Is  ¥6,400,  on  or  before  June  4,  1894." 
On  the  31st  of  May  or  on  June  Ist  the  plain- 
tiff was  Informed  by  Haines  that  he  had  sold 
the  property,  and  Haines  and  the  plaintiff 
went  to  the  defendant's  office,  and  the  defend- 
ant showed  the  plaintiff  a  typewritten  re- 
ceipt, which  the  plaintiff  read  and  signed. 
The  plaintiff  testified  that  he  then  told  the 
defendant  that  the  quantity  of  land  was  not 
mentioned  In  his  deed,  and  that  until  Haines 
told  him,  be  never  knew  the  contenta  of  the 


lot  The  receipt  Is  as  followa:  "Boston,  May 
31,  1894.  Received  of  L.  B.  Demelman,  ot 
Boston,  Mass.,  receipt  whereof  is  hereby  ac- 
knowledged, ¥100,  being  part  payment  of 
houses  37  and  39  Burgess  street  Dorchester, 
warranted  to  contain  11,916  feet  of  land. 
Terms  as  follows:  ¥8,000.00  to  remain  on 
mortgage,  and  balance,  ¥6,400.00,  to  be  paid 
upon  transfer  of  title,  to  be  guarantied  by 
the  Mas.  Title  Insurance  Oo.  And  I  further 
agree  to  pay  proportion  of  accruing  taxes  for 
1894-5;  also  to  pay  all  expenses  of  transfer 
except  registering  of  deed.  Witness  my  hand 
and  seal  this  year  and  date  above  written. 
It  is  farther  agreed  that  papers  pass  on  or  be- 
fore June  4th  next  Charles  3.  Keene.  [Seal.] 
Witnessed  by  A.  J.  Haines."  The  defendant 
paid  the  plaintiff  ¥100  by  check,  and  requested 
Uiat  the  deed  be  made  to  Rachel  A.  Schwars- 
enberg.  The  parties  met  on  June  4th  at  the 
ofllce  of  the  MassachuBette  Title  Insurance 
Company,  and  the  plaintiff  tendered  a  deed, 
signed  by  himself  and  his  wife,  in  which  the 
property  was  properly  described,  but  It  did 
not  contain  any  statement  of  the  number  of 
feet  of  land.  The  defendant  objected  to  It  on 
this  ground.  The  Insurance  company  said 
that  It  could  not  give  a  policy  assuring  the 
number  of  feet  without  a  survey,  and  a  sur- 
vey was  ultimately  agreed  upon,  and  it  was 
found  that  the  whole  lot  contained  6,888 
square  feet  The  plaintiff  offered  to  "call  the 
trade  off"  on  the  ground  of  a  mistake,  and  to 
pay  back  the  ¥100,  or  to  deliver  the  deed 
which  had  been  tendered.  The  defendant  re- 
fused to  call  the  trade  off,  or  to  accept  the 
deed,  but  he  was  ready  to  pay  the  ¥6t400  call- 
ed for  by  tbe  receipt  If  he  could  receive  a  deed 
with  a  warranty  that  tbe  land  contained  11,- 
916  square  feet  A  few  hours  afterwards  the 
defendant  brought  an  action  at  law  against 
the  plaintiff  for  a  breach  of  the  agreement 
contained  In  the  receipt  and  attached  his 
property.  The  present  bill  In  equity  avers, 
among  other  things,  as  follows:  "At  the  trial 
of  the  said  cause  at  common  law  in  the  supe- 
rior court,  Suffolk  county,  the  justice  thereof 
continued  said  cause  in  order  that  the  defend- 
ant in  said  action,  to  wit  the  said  Keene, 
might  bring  this  his  bill  of  compilaint  to  re- 
strain the  further  prosecution  of  said  action 
at  common  law,  inasmuch  as.  In  the  opinion  of 
tbe  said  justice,  the  said  Keene  couM  not,  in 
an  action  at  common  law,  obtain  tbe  equita- 
ble relief  that  he  could  obtain  by  bringing 
this  bill  In  equity."  This  Is  not  denied  in  the 
answer.  The  superior  court  entered  a  decree 
In  tbe  present  suit  which  enjoined  the  de- 
fendant from  prosecuting  the  action  at  law, 
or  any  other  action,  for  the  same  cause  of  ac- 
tion, and  ordered  the  plaintiff  to  pay  back  to 
the  defendant  tbe  $100,  and  from  this  decree 
tbe  defendant  appealed.  Tbe  evidence  was 
taken  before  a  commission  appointed  under 
chancery  rule  35  of  tbe  superior  court  and 
was  brought  before  ns,  but  there  are  no  find- 
ings of  fact  by  the  superior  court. 
We  Oiink  that  tbe  auperlor  court  pnqwrly 
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could  have  found  on  the  erldence  that  Cum- 
nilngs  &  Co.  were  not  the  agents  of  the  plain* 
tiff,  but  that  they  acted  either  independently 
for  themselTes  or  as  the  agents  of  the  defend* 
ant  In  procuring  the  second  option.  Thej 
transferred  their  rights  under  that  opUon  to 
the  defendant  Such  an  option  Is  not  abso- 
Intely  Inconsistent  with  Oommings  &  Oo.'t 
acting  as  the  agent  of  the  plaintifT,  but  on  the 
face  of  the  paper  Itself  the  parties  amiear  to 
be  acting  the  one  as  a  possible  vendor  and  the 
other  as  a  possible  vendee.  Bee  Bassett  t. 
Itogers.lR2Mas8.47,S7N.B.T72;  Id..l66Mass. 
877,  43  N.  E.  180.  The  court  also  could  hare 
found  that  the  clause  in  the  option  and  the 
warrantytn  the  receipt  concerning  the  number 
of  feet  were  inserted  In  consequence  of  infor- 
mation furnished  by  Haines,  that  otherwise  the 
plaintiff  knew  nothing  about  the  number  of 
feet,  and  that  the  defendant  knew  that  the 
plaintiff  liad  no  knowledge  on  the  subject  ex- 
cept from  the  statement  made  by  Haines.  If  It 
be  assumed  that  both  the  plaintiff  and  defend- 
ant were -equally  honest,  and  relied  upon  the 
assurances  given  by  Haines,  and  that  Haines 
was  honest,  and  relied  on  the  statement  made 
by  the  clerk  from  an  examination  of  the  as- 
sessor's books,  and  tliat  the  clerk  was  hon* 
est,  and  the  mistake  be  made  was  one  whldi, 
as  counsel  have  agreed,  any  one  might  have 
made  from  the  form  of  the  entry  in  the  asses- 
sor's books,  the  result  would  be  that  the  de- 
fendant, the  plaintiff,  and  Haines,  as  repre- 
senting Cummings  &  Oo.  in  their  dealings  with 
one  another,  acted  under  a  common  mistake 
of  fact,  and  the  plaintUTs  statement  concern- 
ing the  number  of  feet  of  land  in  the  last  op- 
tion and  the  warranty  in  the  receipt  were  in- 
duced by  the  representations  of  Haines,  which 
were  false,  but  not  fraudulent  The  rights  of 
Cummings  &  Co.  in  the  cation  were  transfer- 
red to  the  defendant  and  the  defendant,  as  as- 
signee thereof,  took  only  the  rights  of  Cum- 
mings &  Co.  The  subsequent  receipt  was 
given  by  the  plaintiff  directly  to  the  defend- 
ant, but  the  court  could  properly  liave  found 
that  this  receipt  was  given  in  pursuance  of  the 
option,  and  in  consequence  of  the  assignment 
of  it  to  the  defendant  The  most  serious  diffi- 
culty Is  that  the  receipt  contains  an  express 
warranty  of  the  number  of  feet  It  Is  argued 
that  it  Is  common  knowledge  that  a  warrant- 
or is  bound  by  his  warranty  if  It  turns  out 
to  be  false,  although  he  believed  the  warranty 
to  be  true  at  the  time  he  gave  it,  and  that  it 
Is  Immaterial  that  this  belief  was  Induced  by 
the  representations  of  the  other  party  to  the 
warranty,  provided  Hiere  has  been  no  fraud. 
It  seems  that  the  shape  of  the  lot  was  such 
that  the  area  could  not  be  readily  estimated 
from  a  view,  and  we  think  that  the  superior 
court  could  properly  have  found  on  the  evi- 
dence that  neither  the  plaintiff  nor  the  defend- 
ant was  wanting  In  due  care  In  relying  upon 
the  representations  of  Haines  regarding  the. 
number  of  feet  in  the  lot  There  was  no  mis- 
take on  the  part  of  any  of  the  parties  con- 
eeming  the  Identity  of  the  house  and  land  pur* 


chased  and  sold,  hut  the  difference  In  the 
number  of  square  feet  which  the  land  was 
represented  or  warranted  to  contain,  and  that 
which  it  did  In  fact  contain,  cannot  we  think, 
be  regarded  as  immaterial.  If  the  receipt  had 
followed  [he  language  of  the  second  (^tlon, 
and  had  only  described  the  land  as  "contain- 
ing U«816  square  feet"  this  might  have  been 
hdd  to  be  an  implied  warrant,  or  a  represen- 
tation equivalent  to  a  warranty.  It  may  well 
be  that  the  defendant  should  not  have  been 
compelled  to  acc^t  the  deed  tendered.  Bob- 
erts  V.  French,  158  Mass.  eO:  26  N.  B.  416. 
It  does  not,  however,  necessarily  follow  that 
he  can  hold  the  plaintiff  to  his  warranty  of 
the  contents  of  the  land.  This  is  a  warranty 
in  connection  with  an  agreement  for  a  sale, 
and  Is  a  part  of  the  agreement  There  seems 
to  have  been  no  previoxu  discussion  about  a 
warranty,  and  no  oral  agreement  to  give  one. 
The  word  was  first  introduced  by  the  defend- 
ant In  the  receipt  The  plaintiff  noticed  It 
but  there  was  no  evidence  that  the  effect  of  It 
was  considered  by  the  plaintiff.  If  the  de- 
fendant had  been  permitted  to  prosecute  hla 
action  at  law.  It  is  questionable  what  the 
measure  of  damages  would  have  been.  In 
some  Jurisdictions  the  damages  would  be  held, 
on  the  evidence  appearing  In  this  case,  to  be 
only  the  conaideiaUon  which  the  defendant 
had  paid,  with  Interest  Society  v.  Smith,  64 
Md.  187;  Hammond  v.  Hannin,  21  Mich.  874. 
See  Bngeli  v.  Fitch,  L.  R.  4  Q.  B.  6B9.  The  su- 
perior court  proceeded  on  the  ground  that  In 
this  commonwealth  the  damages  in  the  action 
at  law  might  he  something  more  than  the  con- 
sideration paid,  and  that  in  equity  the  plain- 
tiff had  the  right  to  rescind  the  contract  if  the 
defendant  would  not  accept  a  deed  of  the 
premises  as  they  were,  on  the  ground  of  an 
honest  mistake  Induced  by  the  representation 
of  the  defendant's  agent  or  auignor.  The 
warranty  being  In  an  executory  contract  of 
sale,  it  Is  hut  a  stipulation  as  a  part  of  the 
contract  Wiley  v.  Inhabitants  of  Athol,  160 
Mass.  426,  434,  28  N.  B.  3U.  The  defend- 
ant was  not  bound  to  accept  the  deed  tendoed. 
becaose  It  did  not  convey  land  containing  the 
requisite  nnmber  of  square  feet  and  ther^ore 
was  not  a  performance  of  the  contract  But 
the  whole  contract  In  the  tarnx  in  which  It 
was  executed,  the  superior  court  properly 
could  have  found  was  based  on  an  honest 
mistake  on  the  part  of  the  plaintiff  with  re- 
gard to  the  number  of  feet  of  land,  which 
mistake  was  Induced  by  the  false,  although 
not  fraudulent  representations  of  Haines,  who 
was  either  the  defendant's  agent  in  the  trana- 
action,  or  a  person  who  had  entered  into  a 
contract  with  the  plaintiff,  and  then  had  as- 
signed his  rights  under  the  contract  to  the  de- 
fendant We  are  of  opinion  that  a  court  of 
equity  has  the  power  to  permit  a  party  to  re- 
scind a  contract  entered  into  In  the  manner 
above  set  forth,  on  the  ground  of  mistake.  If 
the  other  party  will  not  accept  performance 
of  the  contract  omitting  the  particular  stipula 
tlon  InsCTted  throoi^  the  mistake.   Spurr  t. 
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Benedict,  99  Hau.  4<»;  Nobis  t.  GooglnB,  Id. 
2S1;  Schramm  t.  Beflnlng  Co.,  146  Mass.  211, 
IB  N.  B.  671;  Backemano  v.  ImproTement  Co., 
ler  Mass.  1,  44  N.  E.  990;  1  Story,  Eq.  3m. 
t  140  et  seq.  Whether  the  facts  alleged  In 
the  present  bill  could  not  hare  been  pleaded  In 
defense  to  the  action  at  law  la  a  questlm  not 
before  na.   Decree  aflSrmed. 


riTS  Mara.  36) 

In  re  BISHOP. 
(Supreme  Jndicial  Court  of  Manaehuaetta. 
Suffolk.   Sept.  21,  1888.) 

Huau  CoBPOS— OaoDKDB  ov  Kmibdt— Wwv  of 

Ebkor. 

In  a  criminal  case,  where  the  court  has 
jurisdfcticMi  and  errs  nerely  in  regard  to  the 
pnnfsbiQenti  relief  wOl  not  ordinariv  be  grant- 
ed oa  habeas  eorpna.  The  remedy  Is  l^.witt 
of  wror. 

Exceptions  from  supreme  Judicial  court 
Suffolk  county. 

Fedtlw  by  one  Bishop  for  a  writ  of  bor 
beas  corpus.  The  petition  wms  denied,  ami 
petitioner  brings  exceptions.  Oramled. 

C.  W.  Rowley,  for  petitioner.  J.  U.  Hallo- 
well,  for  the  Commonwealth. 

MORTON,  J.  This  was  a  petition  for  a  writ 
of  habeas  corpus.  The  case  was  heard  upon 
the  petition,  as  Is  now  the  more  common 
practice.  At  the  hearing  the  petiti<Hier  re- 
quested the  court  tp  make  certain  rulings, 
which  the  court  refused  to  do,  and  ruled  in- 
stead "that,  under  the  law  of  tliis  common- 
wealth, when  It  Is  not  contended  that  the  con- 
viction la  illegal,  but  only  that  the  sentence 
Imposed  Is  Illegal  and  void,  the  remedy  la  not 
writ  of  habeas  corpus,  but  by  writ  of  error/* 
and  refused  to  grant  the  petition,  and  denied 
the  writ  The  petitioner  excepted  to  the  rul- 
ing of  the  court  and  to  Its  refusal  to  rule  as 
requested.  It  is  doubtful  If  exceptions  will 
lie  In  a  hearing  up<Hi  a  petition  for  the  writ 
or,  after  the  writ  has  Issued,  in  a  hearing 
upon  the  question  of  remanding  or  dischar- 
ging the  i»rty.  King's  Case,  161  Mass.  46, 
36  N.  E.  686;  Wyeth  t.  Richardson,  10  Gray, 
240.  In  the  latter  case  It  Is  said  that  **the 
allowance  of  exertions  would  be  inconsist- 
ent with  the  object  of  the  writ  The  conse- 
qnence  of  allowing  exceptions  must  be  either 
that  all  further  proceedings  be  stayed,  which 
would  be  wholly  inconsistent  with  the  pur- 
pose of  the  writ,  or  that  exceptions  must  be 
held  friToloas,  and  Judgment  rendered  non 
obstante  for  the  discharge  of  the  party,  in 
which  case  the  exceptions  would  be  unavail- 
ing. The  allowance  of  the  exceptions  being 
thus  Inconsistent  with  the  very  purpose  of 
the  writ  the  conclusion  must  be  that  excep- 
tions do  not  lie."  Reference  Is  mad^  to  this 
and  other  cases  In  King's  Case,  supra,  and  it 
Is  there  sold  that  "in  recent  cases  questions 
of  law  arising  on  habeas  corpus  bare  been 
reserred  or  reported  or  adjonmed  Into  the 
foU  court  by  a  single  Jnstlcob" 


But  assnmlng,  without  deddtaig,  that  the 
case  Is  prop«iy  before  us,  we  And  no  error 
in  the  ruling  of  the  presiding  Justice,  or  In 
his  refusals  to  rule  as  requested.  All  of  the 
requests  were  addressed  to  matters  relating 
to  the  s^tence.  None  of  them  inrolred  mat- 
ters affecting  the  Jurisdiction  of  the  court 
over  the  offense,  or  the  regularity  of  the  trial, 
even  granting  that  there  might  be  such  ir- 
regularity as  could  be  availed  otf  on  a  petition 
for  a  writ  of  habeas  corpus.  The  general 
rule  is  that  where  the  court  has  Jurisdiction, 
and  errs  merely  In  regard  to  the  punishm^t 
relief  will  not  be  granted  by  habeas  corpus, 
but  diat  Uie  remedy  Is  by  writ  of  error.  In 
which  the  mistake  can  be  corrected  and  such 
eratence  prmounced  as  should  have  been  Im- 
posed. In  re  Stalker.  1ST  Mass.  U,  44  N.  E. 
1068;  Sennotf  ■  Case,  146  Mass.  489.  16  N. 
B.  448;  Bobs'  Case,  2  Pick.  171;  In  re  Belt 
159  D.  &  96, 15  Snp^  Ct  067;  Ex  parte  Bige- 
low.  118  U.  8.  828,  6  Sup.  Ct  542.  In  ex- 
ceptional cases,  relleC  may  be  granted  by  lia-, 
beaa  corpus  <a  questions  of  oonstltatlonallty 
considered.  Feeley'a  Oaae,  12  Oosh.  006; 
Plumley's  Oase,  106  Maas.  286, 80  N.  B.  1127. 
We  discover  nothing  in  this  case  which  takes 
It  oat  of  the  goieral  mle.  'Without  meaning 
to  Intimate  thweby  that  the  caae  1*  properly 
before  us  on  exceptions,  we  think  the  entry 
must  be,  exertions  overmied.  So  ordered. 


an  Mav.  11) 

MAT  T.  WOO0  et  aL 
(Supreme  Jndlclai  Court  of  Massachosetts. 
Suffolk.   Sept  23,  189&) 

BlANDIB— PLBADIRO— UBCLARATIOB— CONSriKACT. 

1.  In  an  action  tor  damages  for  loss  of  em- 
ployment and  revocation  of  a  provision  In  the 
employer's  win  In  favor  of  plaintiff,  caused  by 
the  false  and  malicious  statements  of  defend- 
ants to  the  employer,  an  allemtion  in  the  dec- 
laratitm  of  a  conspiracy  to  effectuate  such  re- 
sult is  Immaterial. 

2.  In  an  actioo  by  a  servant  for  damages 
caused  by  false  and  malicloua  statements  made 
by  defendants  to  induce  plaintiffs  discharge, 
the  statements  must  be  substantially  set  out 
in  the  declaration. 

Enowlton,  Bolmes^  and  MMton,  33.,  dlssept- 
Ing. 

Appeal  fEom  snpreme  JndlcW  court  Suf- 
folk county. 

Action  by  Margaret  May  agiUnst  William 
Wood  and  others  to  recover  damages  for  an 
alleged  conspiracy  to  Induce  tme  Mary  A. 
Wood  to  discbarge  platotlff  from  her  employ. 
From  a  Judgment  snstalnlng  defendanta'  de- 
murrer, plaintiff  iM;)peala.  Affirmed. 

O.  P.  Curran,  for  appellant  Clapp  & 
GIoTOT  and  Bobt  Ohusman,  for  appellees. 

FIELD,  O.  J.  The  declaration,  after  set- 
ting forth  the  agreement  between  the  plain- 
tiff and  Mary  A.  Wood,  which  Is  alleged  to 
have  been  "that  tiie  plaintiff  should  contlnne 
to  reside  as  before  with  the  said  Mary  A. 
Wood,  and  to  receive  $4.00  as  weekly  com- 
pensation, and  the  said  Mary  A.  Wood  agreed 
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to  provide  by  wUl  a  legacy  of  ¥700,  to  be 
paid  to  the  plaintiff  upon  the  deatti  of  said 
Uary  A.  Wood,"  tben  alleges  "that  the  de- 
fMidants,  for  the  purpose  of  deprlTlng  the 
plaintiff  of  the  benefit  of  said  affreement,  and 
of  the  legacy  proTlded  tor  her  by  a  codicil 
to  the  will  of  said  Mary  A.  Wood,  con^lred 
together  to  influence  and  induce  the  said 
Mary  A.  Wood,  by  divers  false  and  ma- 
licious statements,  and  by  Indaclng  said 
Mary  A.  Wood  to  belleTe  lliat  the  plaintiff 
was  a  dangeronjt  person  and  unfit  associate, 
to  break  off  her  sjrreement  with  the  plaintiff, 
and  dlschait^  hei-  from  her  employment;  and 
the  plaintiff  says  that,  by  reason  of  the  con- 
duct of  the  defendants  as  aforesaid,  the  said 
Mary  A.  Wood  was  Induced  to  break,  and  did 
break,  her  agreement  with  the  plalntlfl;  and 
has  discharged  her  from  her  employment, 
and  has  revoked  the  provision  made  by  said 
Mary  A.  Wood  in  her  will  for  the  benefit  of 
the  plaintiff." 

•  The  allegation  of  the  conspiracy  la  Imma- 
terial, and,  taken  tUoue,  does  not  show  a 
cause  of  action.  In  Bandall  v.  Uacelton,  12 
AUen,  412,  414.  It  Is  said  In  the  opinion: 
"The  averment  of  conspiracy  In  the  first 
count  of  the  declaration  cannot  change  the 
nature  of  the  action,  or  add  anything  to  Its 
legal  force  and  effect  The  gist  of  the  action 
is  the  tort  committed  and  the  damage  result- 
ing therefrom.  To  charge  both  defendants. 
It  la  necessary  to  prove  a  combination  or 
joint  action  on  their  part;  and  the  allegation 
of  a  conspiracy  may  be  a  proper  mode  of 
alleging  such  Joint  action;  but  for  any  otiier 
pun>oac  it  Is  wholly  Immaterial.  If  the  ac> 
tlon  cannot  be  -sustained  against  one  of  the 
defendants,  then  it  must  fall,  although  an- 
other person  is  included  and  a  conspiracy  al- 
leged. Parker  v.  Huntington,  2  Gray,  125; 
Hutchlna  v.  Hutchlna,  7  Hill.  101."  See. 
also.  Bowen  v.  Matiieson,  14  Allen,  490; 
O'Callagban  v.  Cronan,  121  Mass.  114;  Wel- 
lington V.  Small,  3  Cusfa.  145;  Severingbaus 
T.  Beckmon.  0  Ind.  App.  388,  36  ^.  E.  930; 
McHenry  v.  Sneer,  66  Iowa,  9iB,  10  N.  W. 
231;  KimbaU  v.  Herman,  34  Md.  407;  Hut^ 
ley  V.  Simmons  [1898]  1  Q.  B.  181. 

Disregarding,  then,  the  all^atlons  of  a 
conspiracy,  and  without  considering  whether 
it  can  properly  be  alleged  that  the  two  de- 
fendants Jointly  Induced  Mary  A.  Wood,  by 
divers  false  and  malldous  statements,  to  dis- 
charge the  plaintiff,  a  majority  of  the  court 
are  of  opinion  that  the  declaration.  If  it  had 
averred  that  tiie  defendanta  made  the  false 
and  malicious  statements  with  the  Int^t 
alleged,  aud  that  this  had  caused  the  dis- 
charge of  the  plaintiff,  In  substance  would 
hare  described  a  well-known  form  of  action, 
but  that  the  false  and  mallelona  atatemenls 
should  have  be^  aet  out  In  the  declaration, 
either  according  to  their  tenor  or  according 
to  their  substance  and  effect  Ods^ra, 
Sland.  &  li.  (3d  Ed.)  342  et  aeq^  Newell, 
Defam.  857  et  seq.;  Payne  v.  Benwmorris, 
1  Lev.  2A8;  Bumaey  t.  Webb,  Car.  ft  M.  101; 


Hartley  r.  Herrini^  S  Term  R.  130;  Derry  t. 
Handley.  16  Law  T.  (N.  S.)  263;  Corcoran 
V.  Corcoran.  7  Ir.  0.  L.  272;  Lynch  v.  Enlght 
9  H.  L.  Gas.  677;  Hutehlns  v.  Hntcfalns, 
supra;  Pollard  v.  Tiyon,  81  U.  8.  220.  237; 
Bice  t.  Albee,  164  Mass.  88,  41  N.  B.  122; 
Morasse  v.  Brochu.  151  Mass.  667,  26  N.  JBL 
74;  Beals  t.  Thompson,  140  Mass.  405,  21 
N.  B.  969;  Elmer  v.  Fesaenden,  161  Mass. 
859,  24  N.  E.  208;  Lee  v.  Kane,  6  Gray,  ^5. 
In  the  opinion  of  a  majority  of  the  court 
there  Is  no  occasion  to  consider  the  form  of 
declarations  in  actions  for  enticing  servants 
away  from  masters,  such  as  Walker  v.  Cro- 
nln,  107  Mass.  655.  Tbae  is,  so  far  as  we 
are  aware,  no  form  of  dedamtion  for  en- 
ticing masters  away  from  servants.  What- 
ever may  be  the  form  of  de<daration  for 
Inducing  masters  to  discharge  their  serv^ 
ants,  by  threats.  Intimidation,  or  force,  we 
are  of  opinion  that  when  the  cause  of  ac- 
tion la  alleged  to  be  that  tlie  defendants,  by 
false  and  mallciona  statements,  induceid  a 
master  to  discharge  bla  servant  it  la  eaaen- 
tlal  that  the  statements  made  should  be  sub- 
stantially set  out  in  the  declaration,  that  the 
court  may  see  whether  any  such  effect  as  la 
alleged  could  reasonably  be  attributed  to 
the  statements,  although  It  Is  not  necessary 
that  the  statemente  of  themselves  should  be 
defamatory.  Morusse  v.  Brochu.  nbl  supra. 
Demurrer  anstalned.  Judgment  affirmed. 

HOLMES,  J.  (dissenting).  I  cannot  agree 
with  the  dedalon  of  the  majority,  and,  aa  the 
law  in  cases  of  this  sort  Is  somewhat  unset- 
tled. I  think  It  may  be  useful  that  I  should 
state  my  views.  I  regard  It  as  settied  In  this 
commonwealth,  and  as  rightly  settled,  wheth- 
er It  be  cmsistent  with  Allen  v.  Flood  [180S] 
App.  Caa.  It  or  not  that  an  action  will  lie  for 
dei^Ivlng  a  man  of  custom.— -that  Is,  of  possi- 
ble contracts,— aa  well  when  the  result  la  ef- 
fected  by  persuasion  aa  when  it  la  accompUsI^ 
ed  by  fraud  or  force,  if  the  harm  is  inflicted 
simply  from  malevt^nce,  and  witbont  some 
Justifiable  cause,  such  as  competition  in  trade. 
Walker  v.  Cronin,  107  Mass.  666,  666;  Moz^ 
asse  V.  Brochu,  161  Mass.  667,  26  N.  B.  74; 
Hartnett  r.  A«^n.  168  Mass.  229,  230.  47  N. 
B.  1002;  Dels  v.  Wlnftee,  80  Tex.  400,  405, 16 
S.  W.  111.  See  Vegelahn  t.  Gontner,  167 
Mass.  92,  98, 105,  44  N.  B.  1077.  I  thhik  that 
it  does  not  matter  what  motive  to  abstain 
from  dealing  Is  given  to  the  possible  custo- 
mer, whether  it  be  fear  or  simply  prejudice^ 
If  the  motive  be  effectual,  or  whether  It  be 
produced  by  falsehood,  or  without  It  by  ma- 
levolently Intended  advice.  I  think  It  plain 
that  the  fact  that  the  conduct  of  the  possible 
customer  In  abstaining  from  dealing  la  law- 
ful does  not  affect  the  liability  of  the  p«wn 
who  Induced  him  to  do  ao.  although  this  per^ 
son  is  remoter  from  the  damage  comidained 
of.  I  think  this  a  principle  which  not  only 
is  obviously  sound,  but  la  established  by  the 
cases  first,  cited  above,  by  the  recognition  of 
loss  of  custom  aa  an  element  Iq  damagea 
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(VTalker  t.  Cronln,  107  Mass.  665,  506;  Odg- 
tn,  Sland.  ft  L.  [2d  Ed.]  pp.  298,  807,  809,  c 
lO,  Bubda.  %  8),  and  by  the  doctrine  that  a 
man  wbo  ntten  a  dander  may  be  llatde  for 
the  privileged  repetition  <^  It,  If  reaaonabiy 
to  be  expected,  wben  be  wonld  not  be  ll&ble 
nnleai  be  actn^Uy  intended  It;  If  the  repetition 
Tere  Itself  a  wrong  (Elmer  Fessenden,  161 
.  Blaas.  369,  S62,  m  N.  10.  208).  See,  also, 
-Hayes  r.  Inbabltants  of  Hyde  Park,  163  Mass. 
514,  27  N.  E.  622;  Deli  T.  Wbifree,  80  Tex. 
400.  401,  16  S.  W.  lU. 

A  fortiori,  under  tfmllar  conditions  and  Um- 
Itatlona  an  action  will  lie  for  Inducing  tbe 
breadi  of  an  actual  contract  Walker  t. 
Cronbi,  107  Mass.  555;  Tasker  t.  Stanley,  163 
Uaaa  140,  26  N.  XL  41T.  As  In  the  former 
case,  the  ground  of  Uablllty  Is  not  false  state- 
ments, but  the  Intentional  causing  of  tem- 
poral damage,  without  Justifiable  cause,  by 
any  means  contemplated  as  effectual,  and 
proving  so  In  the  event  One  of  the  means 
alleged  In  the  present  declaration,  name^,  In- 
ducing Mary  A.  Wood  to  believe  that  the 
^Intlff  was  a  dsngerous  person  and  unfit  as- 
sodate,  mlg^t  have  been  accomplished  with- 
out utterli^  a  falsehood,  and  might  have  been 
alleged  as  13ie  (mly  means  without  Impairing 
ttM  count 

I  cannot  mhkt  It  plalna  than  It  Is  npon  slm- 
^y  reading  the  declaration  that  this  Is  an  ac- 
tion of  the  kind  jnst  sni^sed.  It  Is  not  an 
action  for  slander  with  i^eclal  damages,  but 
It  Is  an  action  for  malevolently  and  without 
Justlfiubie  cause  hidudng  a  third  person  to 
break  a  contract  That  Is  tbe  gist  of  the  ac- 
tion. And  falsehood  or  slander  Is  material 
only  as  one  out  of  many  possible,  and  two 
alleged,  means  of  bringing  about  Hie  wrong. 
It  Is  o*ie  degree  more  remote  than  where  the 
slander  Itself  Is  the  thing  complained  of,  and 
by  all  analogy,  when  referred  to,  need  not  be 
set  out  qwcifically,  as  when  slander  Is  the 
gist  See  the  form  of  declaration  held  good 
on  demurrer  In  Lnmley  v.  Gye,  2  El.  &  Bl. 
218;  Bowen  v.  Hall,  6  Q.  B.  Dir.  333,  335, 
838,  330;  Steamship  Co.  v.  McKenna,  SO  Fed. 
4&  Compare  Capron  v.  Anness,  136  Masa 
271;  T.  a  43  Edw.  m,  p.  11,  pi.  1,  Plnchden, 
ad  flnem  MIddlefield  v.  Knitting  Co.,  100 
Mass.  267,  271,  86  N.  B.  780;  Bernard  v.  Caf- 
ferty,  11  Gray,  10. 

Of  Rice  V.  Albee,  164  Mass.  88,  41  N.  B. 
122, 1  will  only  say  that,  whether  the  decision 
be  right  or  wrong,  the  reasoning  always  has 
seemed  to  me  inadequate,  but  that  however 
that  may  be.  In  tbat  ease  the  action  was  for 
preventing  the  making  of  a  contract,  not  for 
causing  the  breach  of  one  already  made.  I 
do  not  understand  that  It  was  Intended  to 
overrule  previous  decisions,  or  to  dissent  from 
cases  Uke  Lnmley  V.  Gye,  which  prevtoualy 
had  been  approved  by  the  court 

I  deal  only  with  the  ground  which  I  under- 
stand to  be  rdled  mi  In  the  Judgment  of  tbe 
court  I  suppose  that  notMng  else  Is  open  on 
the  special  demurrer  (Parker  t.  Huntington, 
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2  Gray.  124,  126,  128);  but  I  wm  add  that 
the  declaration,  although  Informal,  plainly 
means  that  the  defendants  not  only  conspired 
to  do,  but  did,  the  acts  by  reason  of  which, 
as  It  is  alleged.  Wood  was  induced  to  break 
her  contract  with  the  plaintiff.  If  the  defend- 
ants wanted  a  more  formal  allegation,  tiiey 
should  have  specified  the  defect  In  their  de- 
murrer. Whidram  v.  French,  151  Masa  647, 
24  N.  B.  914. 

KNOWI/rON  and  MOBTON,  JJ.,  antborlM 
me  to  say  that  they  agree  with  the  foregoing. 


an  111-  UK) 

BTIKSON  T.  OONNBOnOTJT  MTTP.  MPH 
INS.  CO. 

Supreme  Court  of  Illiaols.  Jnne  18,  189S.) 

HOBTOAOBS— RiOBTS  AND  LlABILITIBS  OF  FARTISS 

— Taxbs. 

1.  A  mortgagor  was  boond  by  the  mortgago 
to  pay  the  taxes  on  the  property.  Tbe  prop- 
erty was  sold  for  taxes,  and  the  mortgagee  pnr^ 
chased,  not  for  the  pnrpose  of  holdiag  the  tax 
title  afcalnst  the  mortgagor,  but  to  protect  his 
Interest  Stid,  that  tbe  mortgagee  was  entitle*^ 
1b  a  salt  to  foreclose,  to  a  decree  for  the 
amount  thus  paid. 

2.  A  mortgagor,  knowing  that  the  mortgagee 
has  already  redeemed  the  property  from  a  sale 
for  taxes,  cannot  avail  himself  of  the  right  of 
redemption  by  payment  to  the  county  clerk,  as 
provided  by  Rev.  St  c  120.  »  210,  211. 

S.  A  mortgagor  covenanted  to  remove  alt  In- 
cnmbrances  from  tlie  property.  A  vigintillionth 

Sart  was  sold  for  taxes,  and  the  mortgagee  re- 
eemed.  Hdd,  that  tbe  mortgagor  was  liable 
therefor,  although,  on  account  of  the  diminntive 
qaantity  sold,  there  might  be  difficulty  In  ob- 
taining possession  under  a  writ 

Appeal  from  appellate  court.  First  district 
Bill  by  the  Connecticut  Mutual  Life  Ihsur>- 
ance  Company  against  James  Sanson,  who 
by  cross  bill  made  William  Mills  a  party.  A 
decree  granting  complainant  less  relief  than 
It  demanded  was  revmed  by  tbe  appellate 
court  (62  IIL  App.  816),  and  defendant  Btln- 
son  appeala  Affirmed. 

This  was  a  bill  to  forectose  a  mwtgage, 
brought  by  the  Connectlcnt  Mutual  Lffe  In- 
surance Company  against  James  Stlnson. 
The  mortgage  was  executed  March  9,  1881, 
to  secure  a  loan  ot  f 16,000,  which  Stlnson  ob- 
tained of  tbe  company,  payable  ManA  9* 
1884,  with  Interest  payable  semiannually,  at 
6  per  cent  per  annum.  The  mortgage  was 
given  on  10  acres  of  land  In  Chicago,  and  the 
Interest  was  paid  promptly  as  It  became  due, 
no  Interest  being  due  when  the  bill  was  filed, 
on  December  26.  1893.  Tbe  mortgage  con- 
tains a  provision  requiring  Stlnson  to  pay 
all  taxes,  assessments,  rates,  -  and  other 
charges  upon  said  premises,  and  remove  aV 
adverse  claims,  clouds,  and  Incumbrances 
thereon;  also  "at  once  to  repay  all  advances 
(which  are  also  to  be  Included  In  this  sum* 
hereby  secured)  made  for  Insurance,  taxea 
assessments,  rates,  redemptions  from  sales 
for  taxes  or  assessments;  or  In  any  otherwise 
to  protect  the  secnrlty  hereby  given,  with  In- 
terest thereon  until  paid,  at  tbe  rate  of  S  p« 
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centum  per  anDum.**  In  1803  the  mortgagor 
failed  to  pay  certain  special  assessments  lev- 
ied on  the  mortgaged  premises,  one  for  $572.- 
85  and  one  for  $686.81.  and  on  the  4th  and 
14th  days  of  November  of  that  year  the  prem- 
ises were  sold.  At  these  sales  the  premises 
were  bid  in  by  one  William  Mills,  who  obtain- 
ed two  certificates  of  purchase,  which,  on  the 
9th  day  of  December,  1893,  he  transferred  by 
blank  indorsement  to  the  complainant  The 
complainant  notified  Stlnson  that  the  prem- 
ises bad  been  sold  In  payment  of  the  special 
assessments,  and  xeqaestod  him  to  redeem. 
Upon  his  tailnre  to  do  so.  this  Mil  was  filed 
to  f  oredoee  the  mortme.  While  the  Mil  waa 
pending  the  premises  were  again  ottered  for 
■ale  for  anothw  qpeclal  asaessment  and  o;i 
October  24.  1804,  the  east  vlglntOUonth  was 
aoLO.  to  William  Mills  fer'9608.33,  and.  a  cer- 
tificate baTing  beea  Itsned.  he  transferred  the 
sftme  by  blank  IndOTsement  to  complainant 
It  appears,  however,  that  the  company  was 
notified  by  SUnson,  before  It  pnrdiased  the 
certificate,  not  to  boy  or  redeem  tlie  tax  cee- 
tlflcate,  for  the  reason  it  was  not  a  clond  on 
the  title  of  the  mortgaged  premises,  anA  the 
mortgage  would  resent  any  aUowance  under 
the  mortgage  on  account  of  suCh  aale.  It  also 
ai^iears  that  on  November  16,  1894,  Stlnson 
redeemed  from  the  two  sales  of  November  4 
and  14,  1893,  by  depositing  the  amount  bid 
at  each  sale  with  the  county  clerk,  as  Is  pro- 
vided in  section  211  of  the  revenue  act  (Hard's 
Rev.  St  p.  929),  where  the  pnrchaser  of  pren»- 
Ises  suCters  the  same  to  be  sold  a  second  time 
before  the  expiration  of  two  years  from  the 
date  of  sale.  On  the  hearing  In  the  circuit 
court  on  the  pleadings  and  evidence,  the  court 
held  that  the  sales  of  November  4th  and  14th 
were  proi>erly  redeemed  from  by  Stinson.  and 
complainant  could  recover  nothing  in  the  fore- 
closure proceedings  on  account  of  having  pur- 
chased the  certificates  of  purchase;  that  com- 
plainant was  only  entitled  to  the  redemption 
money  in  tlie  hands  of  the  county  clerk.  Tlie 
court  also  held  that  the  sale  on  October  24, 
1894,  of  the  east  vlglntllllouth  was  no  cloud 
on  the  title  of  the  mortgaged  premises,  and 
complainant  was  not  ^titled,  in  the  foredo* 
sure  proceedings,  to  obtain  a  decree  tor  the 
amount  paid  out  In  the  purchase  of  the  cer- 
tificate of  purchase  on  this  sale.  A  decree  of 
foreclosure  was  therefore  rendered  for  the 
amount  ot  the  mortgage  debt,  disregarding 
entirely  the  amount  claimed  1^  Oie  complain- 
ant on  the  purchase  of  the  three  certificates 
of  purchase.  To  reverse  this  decree  the  com- 
plainant appealed  to  the  appeUate  court,  where 
the  decree  was  reversed,  and  the  cause  re- 
manded, with  direcUons  to  enter  a  decree  In- 
dudlng  the  amount  of  the  three  sales  on  the 
mortgage  indebtedness.  To  reverse  the  Judg- 
ment of  the  appeUate  court  the  mortgagor, 
Stinson,  has  appealed  to  this  court 

Enoch  J.  Price  (H.  S.  Mecartney,  of  coun- 
sel), for  appellant.  S.  Parmalee  Prentice, 
for  appellees. 


CBAIO,  J.  (after  stating  the  facts).  The 
first  question  presented  for  determlnatlcm  is 
whether  the  appellate  court  erred  tn  holding 
that  the  complainant  In  the  bill  was  entitled  to 
a  decree  for  the  amount  paid  for  the  tax  cer- 
tificates Issued  on  the  tax  sales  of  November 
4  and  14.  1893,  with  Interest  thereon  at  the 
rate  of  8  per  cent  It  appears  from  the  evi- 
dence that  Mills,  who  purchased  at  the  tax 
sales,  was  a  clerk  in  the  office  of  one  Hamil- 
ton;  that  before  the  sale  complainant  made 
an  arrangemeut  with  Hamilton  to  purchase 
at  the  tax  sales  all  properties  upon  which 
complainant  had  mortgages,  and  after  the 
aale  the  tax  certificates  were  to  be  transfer- 
red to  complainant,  upon  the  payment  of  the 
amount  bid  and  25  per  cent  Under  this  ar- 
rangement Mills  made  the  purchases  as  di- 
rected by  Hamilton,  and  after  the  sales  were 
made  complainant  paid  Hamilton  the  amount 
of  the  respective  bids  and  25  per  cent.,  and 
received  the  tax  certificates  indorsed  in  blank 
by  Mills.  It  Is  not  claimed  in  the  argument 
that  If  the  Insurance  company,  after  the  aale, 
had  gone  to  the  office  of  the  coun^  clerk, 
and  redeemed  from  the  sale  by  the  payment 
of  the  amount  required  by  law,  which  would 
have  been  the  same  amount  paid  Mills,  it 
would  not  be  entitled  to  recover,  under  the 
mortgage,  the  amount  thus  paid.  Nor  Is  It 
denied  that  If  complainant,  after  It  acquired 
the  tex  certificate^,  had  taken  them  to  the 
county  clerk,  and  had  them  canceled.  It 
might  recover  the  amount  paid  for  the  certifi- 
cates. The  cost  In  either  case  would  have 
been  the  same,  and  the  mortgagee  was  at 
liberty  to  pursue  either  course  which  it  might 
think  best  It  could  make  no  difference  to 
the  mortgagor  what  course  was  pursued,  un- 
less the  mortgagee  attempted  to  purchase  at 
the  tax  sale,  and  set  up  a  title  to  the  prem- 
ises under  his  pundiase.  If,  therefore,  the 
mortgagee  did  not,  by  the  purchase  of  the 
tax  certificates  from  Mills,  obtain  a  title 
wlilch  It  could  in  tbe  end  set  up  against  the 
mortgagtHr,  but  was  bound  to  hoiA  the  tax 
certificates  for  the  benefit  of  the  mortgagor 
as  a  redemptlcm  or  a  purchase,  to  be  canceled, 
it  would  seem  plain,  under  the  provision  of 
the  mortgage  requiring  the  mortgagor  to  r»> 
pay  advances  for  taxes,  assessments,  redemp- 
tion from  tax  sales  or  assessmente,  the  mort- 
gagee waa  entitied  to  a  de<Tee  for  tiie  amount 
advanced  for  the  certificates  ot  aale,  and  In- 
terest thereon. 

We  think  the  law  is  weU  setUed  that  a 
mortgagee  in  possession  Is  not  entitled  to  ob- 
tain a  tax  titie  on  the  mortgaged  premises 
and  set  it  up  to  defeat  the  right  of  redemp- 
tion in  behalf  erf  the  mortgagor;  but  wheth* 
er  a  mortgagee  out  of  possession  may  lawful- 
ly acquire  title  through  a  tax  sale,  and  thus 
cut  off  the  equity  of  redemption  of  the  mort- 
gagor. Is  a  question  upon  which  the  authori- 
ties are  not  harmonious.  But  we  think  the 
clear  weight  of  autiuHity  establishes  the  rule 
that  a  mortgagee,  whether  In  or  out  of  pos- 
session, cannot  acquire  and  set  up  a  tax  title 
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In  the  mortgaged  pFemlses  against  the  mwt- 
gogOT.  In  Mazfleld  t.  WUley,  46  Mich.  2S5, 
9  N.  W.  272,  It  la  said:  "When  the  mort- 
gagee, Instead  of  making  payment  of  the 
taxes,  makes  a  purchase  of  the  land  at  tax 
sale,  eUber  in  his  name  or  the  name  of  an- 
other person  who  has  his  money  for  the  pur- 
pose, we  have  no  doubt  of  the  right  of  the 
mortgagor  to  have  the  purchase  treated  as  a 
payment,  and  to  compel  the  cancelment  of 
the  certificate  or  deed  on  refunding  the 
amount  paid,  with  Interest.  •  •  •  -  Nei- 
ther party  to  a  mortgage  can  be  suffered, 
against  the  will  of  the  other,  to  buy  at  a 
tax  sale,  and.  thereby  cut  off  the  other's  Inter- 
est" In  Woodbury  v.  Swen,  59  N.  H.  22, 
In  the  discussion  of  the  question,  the  court 
said:  "Mortgagor  and  mortgagee  have  a 
unity  of  legal  Interest  In  the  protection  of 
their  title  against  a  sale  for  nonpayment  of 
taxes,  and  against  outstanding  tax  titles,  and 
It  Is  not  equitable  that  either  oit  them  should 
act  adversely  to  the  other  In  the  acquisition 
and  use  of  such  titles.  Therefore,  the  mort- 
gage contract  oomprlses  an  Implied  agree- 
ment that,  while  either  party  may  buy  a  tax 
title  for  the  preservation  of  bis  right  in  the 
mortgaged  property,  neither  of  them  will  buy 
a  tax  title  for  the  extinguishment  of  the  title, 
in  the  maintenance  of  which  they,  as  well  as 
partners  and  tenants  In  common,  are  in  law 
Jointly  concerned."  See,  also,  the  foIlowUig 
cases,  where  the  same  principle  is  substan- 
tially announced:  Martin  v.  Swofford,  69 
Mlsa.  328;  Fair  v.  Brown,  40  Iowa,  210; 
Bank  v.  Bacharach,  46  Conn.  MS;  Flsk  v. 
Brunette,  30  Wis.  102.  In  Bagor  v.  Lomax, 
22  HI.  App.  628,  the  question  is  thoroughly 
discussed,  and  the  authorities  cited,  and  the 
conclnslon  readied  that  a  mortgagee  cannot, 
whether  In  or  out  of  possession  of  the  mort- 
gaged premises,  acquire  a  tax  title  and  set  it 
up  against  the  mortgagor. 

It  was  primarily  the  duty  of  the  mort- 
gagor to  pay  -  the  taxes  on  the  mortgaged 
property,  but  when  he  failed  to  do  so,  and 
the  property  was  sold  for  the  taxes,  the  duty 
then  devolved  upon  the  mortgagee  to  relieve 
the  property  from  the  burden,  and,  under  the 
possesElon  of  the  mortgage,  charge  the 
amount,  with  interest,  to  the  mortgage  in- 
debtedness. This  was  done  by  the  mort- 
gagee. It  had  no  right  to  buy  in  the  land 
for  the  purpose  of  acquiring  and  holding  a 
tax  title  as  against  the  mortgagor,  and  It 
never  attempted  to  do  so,  as  shown  by  what 
was  done  after  It  obtained  the  certificates  of 
tax  sale.  Indeed,  when  the  torm  of  the  trans- 
action IB  disregarded,  and  the  substance  alone 
considered.  It  Is  .manifest  that  the  purchase 
of  the  certificates  by  the  mortgagee  amount- 
ed to  a  redemption,  and  nothing  more.  The 
amount  so  paid  only  equaled  the  amount  re- 
quired to  redeem,  and  the  fact  that  the  money 
was  paid  to  Mills,  instead  of  the  county  cleric, 
when  the  rights  of  the  m<»tgagor  and  mort- 
gagee are  only  Involved,  Is  unimportant 

It  will  be  observed  that  the  sale  ot  the  mort> 


gaged  premises  on  October  24, 1894,  was  with- 
in less  than  a  year  from  the  date  of  the  sales 
In  1893;  and  it  Is  Insisted  that  the  mort- 
gagor, under  section  211  of  the  revenue  law, 
had  the  right  to  redeem  from  the  sales  of  No- 
vember 4  and  14, 1893,  by  depositing  with  the 
county  clerk  the  amount  bid  at  said  sales, 
respectively,  without  penalties,  and,  having 
done  BO,  the  court  erred  in  Including  the  sums 
paid  for  the  certificates  of  sale  of  1893.  This 
redemption  by  the  mortgagor  was  not  made 
until  the  2eth  day  of  November,  1894.  Be- 
fore this,  however,  on  the  hearing  before  the 
master  in  chancery,  the  two  tax  certificates 
were  produced  by  ^e  mortgagee  and  filed  as 
evidence  under  which  the  mortgagee  claimed 
to  recover  the  amount  paid  out  by  it,  and 
Interest  thereon,  under  the  possession  of  ^e 
mortgage.  After  the  mortgagor  was  thus  no> 
tlfled  that  the  mortgagee  had  In  fact  redeem- 
ed  from  these  sales  and  produced  the  tax  cer- 
tificates, and  filed  them  with  the  master  for 
the  purpose  of  recoyerlng  from  the  mortgagor 
the  amounts  advanced  as  a  redemption.  It 
was  then  too  late  for  the  mortgagor  to  avail 
of  the  Eight  of  Eedempti(A  provided  by  the 
statute.  Although  the  record  in  the  office  ot 
the  county  clerk  did  not  show  a  caacellatlon 
of  the  certificates  of  sale,  they  had,  in  fact, 
been  canceled  as  certificates  of  sale,  and  the 
mortgagor  knew  this  fact,  and,  knowing  the 
fact,  could  not  avail  of  the  statute  which  au- 
thorizes a  redemption  in  ordinary  cases.  We 
are  tiierefore  of  the  opinion  that  the  court 
properly  allowed  and  Included  in  the  decree 
the  amount  paid  for  the  tax  certificates  Issued 
on  the  sales  of  November  4  and  14, 1883,  and 
Interest  thereon. 

The  next  question  presented  Is  whether  the 
court  erred  in  allowing  complainant  the 
amount  paid,  and  Interest,  for  the  tax  certifi- 
cate Issued  on  the  sale  of  October  24,  1894, 
for  the  east  vlglntilliontli  of  the  mortgaged 
premises.  Mills  purchased  at  this  sale  under 
the  same  arrangement  that  was  made  when 
he  purchased  at  the  sales  of  November  4  and 
14, 1893,  and  after  the  sale  the  certificate  was 
Indorsed  in  blank,  and  transferred  to  com- 
plainant upon  the  payment  of  the  amount  of 
the  bid  and  25  per  cent  It  Is  claimed  that 
the  sale  of  the  east  vlglntilllonth  of  the  mort- 
gaged premises  did  not  create  such  a  claim, 
cloud,  or  Incumbrance  as,  under  the  terms  of 
the  mortgage,  the  mortgagee  might  remove 
without  the  consent  of  the  mortgagor.  As 
has  been  seen,  the  mortgagor  covenanted  to 
pay  all  taxes,  assessments,  rates,  and  other 
charges  upon  the  mortgaged  premises,  and 
remove  all  adverse  claims,  clouds,  and  incum* 
brances.  It  may  be  true  that  if  this  tax  sale 
had  not  been  removed,  but  allowed  to  repose 
into  a  tax  title,  the  holder  might  not  be  able 
to  maintain  ejectment,  or  If  judgment  for  pos- 
session was  rendered  there  might  be  dlfilculty 
In  obtaining  iK>ssesslon  under  a  writ  on  ac- 
count of  the  diminutive  quantity  of  the  land 
sold;  but,  while  that  may  all  be  true,  the 
,  sole  for  the  unpaid  assessment  was  nevertlie- 
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lebfl  an  Inentnbrance,  wlilcta  the  mortgagee 
had  the  right;  under  the  terms  ot  the  mort- 
gage, to  have  removed.  The  qnestton  here 
Involved  18  not  what  title  would  be  acquired 
b7  a  purchase  under  a  sale  of  the  east  vigln- 
tniionth,  but,  as  between  mort^gor  and 
mortgagee  under  the  covenant  of  the  mort 
gage,  was  the  sale  an  Incambrance  which  the 
appellee  had  the  right  to  Insist  should  be  re- 
moved? In  Roby  V.  Oltj  of  Chicago,  48  Dl. 
180,  where  a  person  at  a  tax  sale  purchased 
only  the  millionth  part  of  a  lot.  It  was  held 
that  be  bad  an  interest  which  he  was  entitled 
to  protebit,  and  In  order  to  protect  that  Inter- 
est be  was  entitled  to  have  It,  on  his  appUcar 
tlon,  separately  assessed.  So  here,  although 
the  fraction  sold  was  a  minute  one,  the  sale 
relieved  the  mortgaged  premises  of  the  bur- 
den txcept  as  to  the  minute  fraction  sold,  and 
the  purchaser  acquired  an  Interest  which  the 
mortgagee  might  property  Insist  should  be  re- 
moved in  order  that  tbe  premises  should  be 
ftee  from  all  Incumbrancet  as  provided  In  ttw 
covenant  In  tbe  mortgagfc 

If  we  are  correct  in  £be  view  thus  taken.  It 
will  not  be  necessary  to  consider  tbe  question 
at  tender*  raised  and  discussed  tai  tbe  argu< 
ment  of  counsel,  as  tbere  was  not  a  sufficient 
amount  tendered,  at  any  stage  of  tbe  proceed- 
ings, to  cover  die  mortgage  Indebtedness  and 
tbe  several  amounts  paid  out,  and  Interest, 
BO  as  to  relieve  the  mortgaged  premises  from 
the  several  qieclal  assessments  upon  which 
the  property  was  mI±  Tbe  Judgment  of  the 
appellate  court  wUl  be  affirmed.  Ju^ment 
affirmed. 


tnt  ni.  188) 

WBIIi  et  aL  V.  JAEGER.t 
(Snpreme  Court  of  Illiitois.  June  18.  1808.) 

InSOLVBKOT— JURT  TSIAL — FlRTKIRSmP. 

1.  The  proceeding  where  exceptions  are  filed 
to  a  claim  against  an  Inaolvent  is  a  diancery 
proceediog  modified  by  statute;  and  tbe  coart 
may  try  the  issue,  find  the  facta  and  the  law 
Ifithout  a  waiver  of  a  Jury. 

2.  Four  of  the  members  of  a  banking  firm 
transferred  their  interest  to  two  remaining  part- 
ners, who  gave  a  bond  to  the  retiring  partners, 
obligating  themselrea  to  pay  all  claims  against 
the  bank.  A  depositor  ctmtinaed  to  do  business 
with  the  new  firm,  which  credited  the  amount 
of  his  claim  against  the  old  firm  on  its  books, 
adding  thereto  d^Kwits  made  by  him.  There- 
after the  new  firm  became  InsolTent,  and  the 
depositor,  in  an  action  at  law,  obtained  t  judg- 
ment, against  the  retiring  partners  and  the 

eartners  continuing  business,  for  the  amount  of 
is  deposit  at  the  time  of  the  transfer  of  the 
assets  to  the  new  firm  and  balance  of  deposits 
made  with  the  new  firm.  ifeU,  that  he  was  not 
thereby  deprived  ot  his  right  to  partiditate  in 
the  assets  of  tbe  new  firm. 

Error  to  appellate  court.  First  district 
Julius  Jaeger  filed  a  claim  against  Howe  & 
Bodenscbatz,  Insolvents;  and  Well  Bros,  filed 
exceptions,  which  were  oTerruled.  Order  was 
affirmed  by  appellate  court  (73  IlL  271), 
and  Well  Bros,  bring  error.  Affirmed. 

t  Bdiearlng  dented. 


Moses,  Bosenthal  &  Kennedy  and  H.  P. 
Slmonton,  for  plaintiCTs  in  error.  Winston  & 
Meagher  (Ralph  Martin  Shaw,,  ot  conuaelj, 
for  defendant  in  error. 

GARTWBIOHT,  J.  The  defendant  In  er- 
ror, JuIlUB  Jaeger,  filed  a  clabn  in  tbe  coun- 
ty court  of  Cook  county  for  $1,933.89  against 
the  estate  of  Howe  &  Bodenscbatz,  partners, 
doing  business  under  the  firm  name  of  the 
naymarket  Produce  Bank,  hisolvents.  Well 
Bros.,  plalntlffli  In  error,  filed  exceptions 
thereto,  which,  on  a  bearing,  were  overruled 
by  the  court,  and  upon  a  writ  of  error  from 
the  appellate  court  that  court  affirmed  the  or* 
der.  Defendant  in  error  asks  that  the  judg- 
ment of  the  appellate  court  shall  be  affirmed 
because  no  propositions  of  law  were  submit- 
ted to  the  county  court  on  the  hearing  of  the 
objections  to  be  held  or  refused.  It  Is  claim- 
ed that  under  these  circumstances  no  ques- 
tion is  presented  to  this  court  for  determlnar 
tion.  When  exceptions  are  filed  to  the  claim 
or  demand  of  any  creditor,  the  statute  re- 
quires  the  court  to  proceed  and  bear  the 
proofs  and  allegations  of  the  parties  in  the 
praises,  and  to  render  such  Judgment  there- 
on as  shall  be  Just  It  provides  that  the 
conrt  may  allow  a  trial  by  Jury  tbereon,  but 
there  Is  no  right  to  a  Jury  trial,  and  the  law 
requires  the  court  to  try  the  case  unless  a 
Jury  shall  be  ordered.  The  proceeding  Is  a 
chancery  proceeding,  modified  and  regulated 
by  statute.  Trust  Co.  v.  TrumbuU,  137  IlL 
140,  27  N.  E.  24.  There  is  no  necessity  for  a 
waiver  of  the  Jury  to  enable  the  court  to  try 
the  Issue  and  determine  tbe  questions  of  law 
and  fact  Involved,  and  the  statute  Invoked 
by  defendant  in  error  does  not  relate  to  such 
a  case. 

Tbe  facts  were  agreed  upon  in  the  county 
court  and  were  substantially  as  follows:  In 
the  year  1892  six  persons,  including  Arthur 
J.  Howe  and  Oustave  A.  Bodenachats.  form- 
ed a  co-partnership  In  the  banking  business, 
to  be  known  as  the  Haymarket  Produce 
Bank.  Tbe  partoership  was  to  commence 
May  1,  1893,  and  to  expire  October  30.  1903. 
Julius  Jaeger  opened  an  account  in  the  sav- 
ings department  of  the  bank,  and  tbere  was 
given  to  him  a  pass  book,  In  which  his  de- 
posits were  entered  by  tiie  clerk  of  the  bank. 
On  November  4,  1896,  'tills  partnerafalp  was 
dissolved  by  tbe  sale  of  tbe  Interests  of  the 
other  partners  in  the  assets  of  the  bank  to 
said  Arthur  J.  Howe  and  Gustave  A.  Boden- 
Bchabi^  who  executed  a  bond,  with  sureties, 
to  tbe  retiring  partners.  This  bond  recited 
the  existence  of  the  partnership  and  the  car- 
rying on  of  the  partnership  business  up  to 
that  time,  and  that  said  Arthur  J.  Howe  and 
Oustave  A.  Bodenschats  were  about  to  pur- 
chase the  Interest  of  the  other  partners  In 
the  partnership  business,  and  said  retiring 
partners  were  about  to  sell  and  transfer  to 
said  Arthur  J.  Howe  and  Gustave  A.  Boden- 
achats  all  tiie  right  titie,  and  Interest  that 
they  and  each  of  them  possessed  la  said  co- 
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partnerahlp.  It  was  conditioned  tlutt  said 
purcbasen  Bhonld  pay  all  the  liablUtlet  and 
iDdebtednesB  of  the  jwrtnershlp,  and  save 
and  keep  bannlets  aatd  retiring  partnera 
tiierefrom.  At  the  time  of  this  change  In  the 
firm,  said  JdIIus  Jaeger  had  on  deposit  In  the 
HTlngs  department  $1,483.43.  After  the  dls- 
folntion  by  nald  purchase,  the  said  Arthnr  J. 
Howe  and  Oustave  A.  Bodenschatz  contln- 
oed  the  banking  bnslness  at  the  same  place 
and  under  the  same  name  of  Haymarket  Pro- 
duce Bank  as  before.  Jaeger  continued  to 
deposit  In  the  bank,  and  after  the  change  de- 
posited $470  at  the  same  place,  which  was 
mtered  by  the  same  clerk  of  the  bank  In  the 
same  pass  book  In  which  bis  deposits  had  al- 
ways been  written.  On  January  1,  1896, 
and  In  July,  1896,  interest  was  credited  by 
the  bank  In  the  pass  book  on  the  total 
amount  of  money  to  the  credit  of  Jaeger,  In- 
cluding the  money  deposited  before  and  aft- 
er the  date  of  the  dissolution  and  change. 
The  Toluntary  assignment  was  made  August 
24, 1806,  by  Arthur  J.  Howe  and  Gustave  A. 
Bodenschatz,  doing  business  as  the  Haymar- 
ket Produce  Bank.  In  the  schedule  of  lla- 
bflltles  of  the  firm,  they  put  down  the  claim 
of  Jaeger  at  $1,983.86,— the  total  amount  de- 
posited with  the  Haymarket  Produce  Bank 
before  and  after  the  change.  Jaeger  filed  his 
clahn  with  the  assignee  for  the  amount  set 
down  In  the  schedule.  Afterwards  he 
brought  suit  In  the  circuit  court  of  Cook 
county  against  the  six  persons  constituting 
the  original  firm,  suing  them  as  partners  do- 
tug  bnslness  under  the  nathe  and  style  of  the 
Haymai^et  Produce  Bank,  and  recovered  a 
Judgment  for  $1,750  against  all  of  them  as 
partners  and  members  of  the  firm,  holding  all 
liable  for  the  whole  amount  due  blm. 

Many  authorities  are  cited  by  the  learned 
counsel  for  plalntlfts  in  error,  and  many 
proposIUoDs  contended  for,  which  are  un- 
questionably correct,  but  which  we  cannot 
regard  as  applicable  to  the  facta  of  the  case. 
Julius  Jaeger  dealt  with  this  bank,  and  made 
deposits  at  dlflTerent  times  In  the  savings  de- 
partment, and  during  the  time  of  his  dealing 
with  the  bank  there  was  a  change  In  the 
partnership,  and  dissolution,  by  the  retire- 
ment of  four  of  the  partners.  The  two  who 
continued  the  business  acquired  the  assets 
and  agreed  to  pay  the  liabilities  of  the  firm. 
The  four  retiring  partners  took  the  Individ- 
ual bond  of  Arthur  J.  Howe  and  Gustare  A. 
BodenschatE,  with  surety,  to  secure  the  per- 
formance of  this  agreement,  and  this  twnd 
was  a  personal  obligation.  A  liability  aris- 
ing out  of  that  personal  and  Individual  agree- 
ment would  not  be  a  firm  undertaking;  and 
ft  la  therefore  argued  for  plaintiffs  In  error 
that  Jaeger's  claim  for  deposits  before  the 
change  of  the  firm  Is  against  the  individuals 
Arthur  J.  Howe  and  Gustave  A.  Bodenschatz, 
and  that  the  creditors  of  the  bank  have  a 
right  to  insist  that  the  firm  assets  shall  first 
go  to  pay  creditors  of  the  new  partnenhlp* 


and  that  Jaeger,  as  to  that  claim,  must  come 
in  afterwards.  The  claim  of  Jaeger  Is  not 
based  upon  the  bond  or  the  contract  between 
the  parties,  and  the  judgment  which  he  re- 
covered could  not  have  been  founded  upon  it. 
There  can  be  no  question  that  the  new  firm 
assumed  his  claim  as  a  firm  liability  by  con* 
tlnulug  to  receive  his  money,  and  crediting 
It  in  the  same  pass  book,  and  crediting  in- 
terest therein  on  the  whole  amount;  so  that 
the  firm  would  be  liable,  and  he  would  be  en- 
titled to  participate  with  other  firm  creditors. 
It  Is  substantially  admitted  that  he  became 
a  creditor  of  the  new  firm,  and  might  partici- 
pate in  its  assets  if  he  had  abided  by  the  as* 
sumption  of  his  claim;  but  It  ta  contended 
that  he  did  not  assent  to  such  assumption, 
and  disregarded  It  by  suing  tbe  six  partners. 
It  Is  urged  that  his  claim  baa  been  merged 
by  his  act  into  a  judgment  against  the  insol- 
vents jointly  with  four  others,  and  that  by 
taking  this  judgment  against  the  six  he  haa 
only  an  individual  liability  against  Arthur 
J.  Howe  and  Gustave  A.  Bodenschatz,  to  be 
satisfied  out  of  their  Individual  assets.  It 
seems  that  In  an  action  at  law  Jaeger  was 
able,  for  some  reason,  to  hold  the  four  retir- 
ing partners  as  continuing  members  of  the 
firm  up  to  the  assignment.  It  Is,  of  course. 
Indisputable  that,  if  be  had  no  notice  of  the 
dissolution  and  change  in  the  firm,  tbe  part- 
ners who  continued  to  carry  on  the  business 
were  able  to  bind  the  retiring  members,  as  to 
blm.  In  the  transaction  of  tbe  usual  firm  busi- 
ness. When  he  brought  bis  suit,  he  recov- 
ered for  deposits  made  with  the  firm,  and 
was  able,  for  some  good  reason,  to  charge 
the  others,  as  memtwrs  of  that  firm,  with  lia- 
bility for  deposits.  They  might  be  liable  aa 
to  him,  and  not  liable  as  to  those  who  had 
notice  of  tbe  change.  The  retirement  of 
those  partners  had  no  effect  whatever  as  to 
a  person  dealing  with  the  firm  who  continued 
hia  transaction  In  the  usual  course  of  the 
business  conducted  under  the  same  name  and 
at  the  aame  place.  Hie  fact  that  there  was 
such  a  liability  of  persons  whom  be  had  a 
right  to  presume  were  members  of  the  firm 
would  not  deprive  him  of  the  right  to  par^ 
tlcipate  In  tbe  assets.  If  a  creditor  of  an  in- 
solvent firm  is  entitled  to  hold  some  one  lia- 
ble to  him,  although  not  In  tact  a  partner, 
because  he  has  been  heljl  out  aa  such,  or  be- 
cause he  has  acted  on  the  credit  of  such  per> 
son  who  had  been  known  as  a  member  of 
the  firm  and  of  whose  retirement  he  has  had 
no  notice,  aurely  such  fact  could  not  deprlxe 
bim  of  tbe  right  to  participate  In  the  assets 
of  the  partnership.  We  think  that  the  ex- 
ceptions were  properly  overruled. 

We  must  decline  to  pass  upon  the  proposi- 
tions suggested  by  counsel  as  to  the  rights  ot 
creditors  of  the  old  firm  under  various  condi- 
tions not  arising  In  this  case,  and  which  have 
not  been  argued  on  both  aides.  The  judg- 
ment of  the  appellate  court  la  affirmed.  Juds- 
ment  affirmed. 
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PEOPLE  er  tel.  KOOHBRSPERGBR,  Coun- 
ty Treasurer,  t.  BOARD  OF  DIRECTORS 
OF  CmCAGO  THEOLOGICAL  SEMI- 
NARY. 

(Snpreme  Conrt  of  IlUnoia.  .June  18,  1898J 

TaXATTOX*— BZBMFTIOKS  IV  COKPORATI  CHABTU* 

— COKSTHCOTION— TBSOU>aiCAI.  SbHIDART. 

1.  Chicago  Theological  Seminary  Charter,  | 
Q,  exempts  property  belonging  or  appertaining 
to  the  seminary  from  taxation,  and  section  0 
provides  that  the  act  "shall  be  construed  llbw- 
ally  in  all  conrts  for  the  parposes  therein  ex- 
pressed." Bdd,  that  the  'VuH^oses  expressed" 
shonld  be  ascertained  by  the  application  of  the 

Sneral  rules  of  constrnctioD,  and  that,  after 
e  purpose  is  ascertained,  liberal  roles  will  be 
apphed  to  give  it  effect. 

2.  Chicago  Theological  Seminary  Charter,  i 
2,  prescribes  that  the  seminary  shall  be  located 
in  or  near  Chicago,  etc.,  and  section  6  provides 
"that  the  property,  of  whatever  Itina  or  de- 
scriptlMi,  belonging  or  appertaining  to  said  sem- 
inary, shall  be  forever  nee  and  exempt  fmn 
all  taxation."  Bdd,  that  the  exemption  of 
property  "belonging  or  appertaining  to  said 
seminary"  did  not  mean  all  property  belonging 
to  the  corporation,  and  property  owned  by  it, 
but  not  "appertaining  to  tbe  sonlnary,"  thongh 
the  income  therefrom  was  used  for  seminary 
puniosea,  was  not  exmpt 

Appeal  from  Cook  county  court;  R.  W.  8. 
Wheatley,  Jodge. 

Application  by  the  people,  on  relation  of 
D.  H.  Kochersperger,  the  county  treasurer  of 
Coob  coun^,  for  a  Judgment  of  sale  of 
property  of  the  Chicago  Theological  Sem- 
inary. From  a  Judgment  sustaining  objec- 
tions thereto  by  the  seminary,  applicant  ap> 
pealB.  Reversed. 

W.  F.  Struckmann,  Asst  Co.  Atty.  (Robert 
8.  lies  and  Frank  L.  Sliepard,  of  coonsel), 
for  appellant  David  Falea  Uoba  F.  Wilson, 
of  .counsel),  for  appellee. 

WILKIN,  J.  This  is  an  appeal  by  the 
people,  on  the  relation  of  the  county  treas- 
urer and  ez  ofilclo  collector  of  Oook  county, 
from  a  Judgment  of  the  county  court  of  said 
county  sustaining  the  objections  of  appellee 
to  an  application  for  a  Judgment  of  aale  of 
certain  of  Its  property  for  nonpayment  of 
taxes.  The  objection  was  that  the  property 
In  question  was  exempt  and  free  from  all 
taxation  whatever.  It  was  stipulated  that 
the  appellee  is  tho  owner  of  a  tract  of  land 
olbor  than  the  tracts  described  in  the  objec- 
tion, upon  wtiich  is  maintained  a  school  for 
the  purposes  enumerated  In  the  act  of  in- 
corporation; also  tli&t  the  Income  from  the 
property  mentioned  in  the  objection  is  used 
for  the  sole  purpose  of  maintaining  such 
■cbool;  that  some  of  the  lots  are  vacant 
and  some  are  used;  that  where  they  are 
used  all  the  rentals  and  Income  are  held  by 
the  corporation  for  the  exclusive  nse  and 
support  of  the  school,  and  for  the  objects 
contemplated  In  the  charter;  tliat  all  the 
parcels  and  lots  were  bought  for  the  promo- 
tion of  the  objects  mentioned  in  the  charter; 
that  the  lauds  which  arc  occupied  by  the 
buildings  or  other  direct  'appliances  of  edu- 


cation are  not  taxed,  or  Included  In  the  par- 
cels represented  by  the  objection;  that  since 
the  passage  of  the  charter  the  corporation 
has  accepted  the  same,  and  has  expended  in 
the  erection  and  purchase  oi  buildings,  ap- 
paratus, and  other  facilities  and  appliances 
for  education,  being  for  the  promotion  of  the 
objects  stated  in  the  charter,  over  f200,000 
upon  the  lots  in  question,  and  also  upon  oth- 
er lots  owned  by  the  corporation,  and  has 
built  up  an  institution  In  which  a  large  num- 
ber of  students  arc  Instructed,  according  to 
its  chfurter.  I'he  act  Incorporating  appellee 
was  approved  February  10.  1SC5,  and  is  m- 
titled  "An  act  to  Incorporate  the  Chicago 
Theological  Seminary."  Tbe  first  section 
creates  certain  persons  named  therein,  and 
their  snccessors,  a  body  politic  and  corpo- 
rate, to  be  styled  "The  Board  of  Directors  of 
thb  Chicago  Theological  Seminary,"  with 
power  to  acquire,  hold  and  oonrey  pn^Mty, 
real  and  personaL  The  second  section  pre- 
scribes  that  tbe  seminary  shall  be  located  In 
or  near  the  city  of  Chicago;  that  Its  object 
shall  be  to  furnish  Instractlon  and  the 
means  of  education  to  young  men  preparli^ 
for  the  gospel  ministry,  and  that  the  Instl- 
tntion  shall  be  equally  open  to  all  denomina- 
tions of  Christians  for  this  purpose.  The 
fifth  section  is  as  follows:  "That  the  proper- 
ty, of  whatever  kind  or  description,  belong- 
ing or  appertalDlng  to  said  seminary,  shall 
be  forever  free  and  exempt  fnnn  all  taxation, 
for  all  purposes  whatsoever." 

The  only  question  presented  for  our  de- 
termination Is  wbfethCT  or  not  the  proper^ 
of  appellee,  described  in  the  application  for 
Judgment,  is  exempt  from  taxation  by  sec- 
tion 5  of  its  charter.  Its  contention  is  tiiat 
by  the  language,  "that  the  property,  of  what- 
ever Und  or  description,  belonging  or  apper- 
taining to  said  seminary,"  all  the  property 
owned  by  It  and  used  for  the  sole  purpose  of 
maintaining  Its  school,  of  whatever  kind  or 
description,  wherever  situated,  Is  ^empt 
from  all  taxation.  On  the  other  hand,  it  Is 
Insisted  on  behalf  of  the  people  that  sec- 
tion 5  Is  only  applicable  to  and  exempts  from 
taxation  the  property  belonging  or  apper- 
taining to  the  aginary,  which,  by  the  sec- 
ond section  of  the  charter,  was  to  be  lo- 
cated in  or  near  the  city  of  Chicago,  and 
which  has  been  so  located  and  maintained. 

The  following  propositions  laid  down  by 
counsel  for  appellant  are  supported  by  the 
authorities  cited,  and  are,  we  think,  properly 
applicable  to  the  decision  of  the  issue  here 
presented:  First  All  laws  exempting  pn^ 
erty  from  taxation  must  be  strictly  construed. 
Montgomery  v.  Wyman,  ISO  UL  17,  ^  N.  BL 
S16.  Second.  The  charter  Is  a  contract,  but 
it  is  well  settled  that  nothing  can  pass  by  im- 
plication. V.  S.  V.  ArredoDdo,  6  Pet  738; 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet  644.  Third.  It  should  not  'be  presumed 
that  the  legislature  intended  to  exempt  iwop* 
erty  from  taxation.  That  intention  must  ap- 
pear afllrmatlvely.   Bank  t.  Billings,  4  Pet 
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514.  Fonrtb.  And  When  audi  intention  ap- 
pears It  cannot  be  extended  b^nd  the  let* 
ter  and  spirit  of  the  act  of  Incorporation. 
Beatr  T.  £no\rier,  4  Pet  16S.  Fifth.  And 
rach  Intention  wfll  be  eonstmed  strictly. 
Theological  Seminary  t.  People,  101  m.  6T8; 
In  re  Swlgert,  128  Xa  267, 14  M.  B.  32.  Sixth. 
Thwe  can  be  no  ambiguity  as  to  what  Is  ex- 
empt. AU  amblffuHleB  in  the  t^rma  of  the 
contract  mnst  operate  against  the  grantees 
and  In  fSTor  of  t2ie  pnUlc,  and  the  objector 
can  dabn  notbtaig  that  Is  not  clearly  given 
by  the  act  *  Charles  River  Bridge  Case,  sn- 
pra.  Beraith.  If,  (m  a  &Ir  reading  of  the 
Instmment  reasonable  doubts  arise  as  to  the 
propear  bitefpretatkm  to  be  given  to  It,  those 
donbte  are  to  be  s&lved  in  favor  of  the  state; 
and  where  it  Is  snsceptlble  of  two  meanings, 
the  one  restrictliv  and  the  other,  extending 
the  favor  of  tiie  commratlott,  that  coniitmc> 
tlon  Is  to  be  adopted  which  works  the  least 
harm  to  the  state.  In  re  Blngbampton 
Bridge,  S  Wall.  61.  ^lat  laws  exempting 
property  from  taxation  are  generally  subject 
to  titiese  rules  of  oonstroctlon  Is  not  seriously 
questioned,  bnt  counsel  for  appellees  say  they 
are  not  to  be  resorted  to,  becaose  by  section 
6  of  the  charter  It  Is  provided  that  the  act 
"shall  be  construed  llberaHy  In  all  courtii  for 
the  purposes  therein  expressed.**  We  do  not 
litlnk  this  language  was  Intended  to  or  could 
be  hdd  to  change  or  qnaUfy  the  general  rules 
of  ctmstmetlon  applIcaUe  to  the  section  under 
consideration.  Here  the  very  quesUcm  to  be 
determined  Is,  what  Is  the  purpose  expressed 
In  that  sectl(»i?  And  to  sf^  that  Uberal  rules 
of  cimstructlon  must,  under  sectlm  «,  be  ap- 
plied In  favor  of  the  ccmtention  that  all  prop- 
erty belonging  or  appertaining  to  the  corpora- 
tion Is  exempt  would  be  to  beg  the  whole 
question.  In  determining  what  purpose  Is 
expressed  In  the  section,  resort  must  neces- 
sarily be  had  to  the  general  rules  tot  consider- 
ing such  laws.  When  that  purpose  Is  ascei^ 
tained,  liberal  mles  of  construction,  If  neces- 
sary, are  to  be  resorted  to,  to  give  effect  to 
such  purpose.  Of  course,  the  foregoing  prop- 
ositions, r^ed  upon  by  appellant,  will  not  Jus- 
tify an  nnreascmable  construction  gainst  the 
claim  of  exemption.  If,  however,  taking  the 
express  words  of  the  act  snd  without  extend- 
ing tiielr  meaning  by  Implication,  they  may 
be  hdd  to  Inclnde  an  property  belonging  or 
appertaining  to  tlie  **8emlnary"  mentioned  In 
the  second  section,  or  to  indude  all  the  prop- 
erty belonging  or  appertaining  to  the  corpora- 
tion, and  there  Is  reasonable  ground  fbr  doubt 
which  was  intended  by  the  legislature,  that 
doubt  must  be  resolved  In  flavor  of  the  state. 
In  oUier  words,  if  fh6  language  Is  capable  of 
a  broad  or  more  restricted  meaning,  the  lat- 
ter mnst  be  adopted.  The  second  section  of 
tiie  charter  menticmbig  certatai  proper^  to  be 
located  in  or  near  the  dty  of  Chicago,  and 
whlcA  is  denominated  "the  seminary,"  we 
think  the  words  In  the  fifth  section,  "said 
semlnaiy,"  refer  to  that  particular  jjxapenji 
and  to  so  hold  seems  to  do  no  more  than  to 


^re  the  language  of  the  two  sections  their 
literal  and  ordinarily  nndwstood  meaning. 
To  say,  as  Is  contended  by  appellee,  that 
"said  seminary"  was  lnt«ided  to  mean  the 
corporation,  la  to  extend  the  meaning  of  those, 
words  by  mipllcatlon.  which  is  not  permissi- 
ble. It  Is  said  that  Qie  only  entity  mentioned 
In  the  charter  capable  of  owning  property  is 
the  corporation,  and  ther^ore  it  could  not 
have  been  intended  that  property  belonging 
or  appertaining  to  the  seminary  vas  meant 
by  section  5.  We  think  this  position  Is  based 
upon  a  too  limited  meaning  of  the'  words  "be- 
longing or  appertaining,"  as  here  used.  Of 
course.  If  the  language  of  section  6  had  been 
that  the  property,  <^  whatever  kind  or  de- 
Bcrlption,  owned  by  said  seminary  shall  be 
forever  free  from  att  taxation,  ete.,  or  if,  as 
connsd  seem  to  assume,  the  words  "belong- 
ing w  appertaining**  here  necessarily  meant 
ownership  of  the  pr(q)erty,  then  there  would 
be  force  In  this  argument  of  couns^  It  la 
imdoubtedly  tnw  that  the  word  "belonging" 
may  mean  ownership,  and  verj  often  does. 
Bnt  that  is  not  its  on^  meaning.  Webster's 
International  Dictionary  defines  it:  "(2)  That 
which  Is  connected  with  a  principal  or  great- 
er thing;  an  appendage;  an  appurtenance." 
He  also  defines  the  word  "per&In"  as  meaning 
*'to  belong  or  pertain,  whether  by  right  of 
nature,  appointment  or  custom;  to  relate,  as 
things  pertahiing  to  Uf&'  **  Manlfestiy  the 
purpose  of  section  6  was  to  exempt  property 
owned  by  the  corporation,  but  It  does  not  fol- 
low that  the  intention  was  to  include  in  that 
exemption  all  property  owned  by  It  used  for 
purposes  of  the  school. 

It  Is  said  the  question  for  determination  In 
this  case  has  been  decided  in  favor  of  the 
contention  of  the  appellee  In  the  case  of  Peo- 
ple V.  Soldiers'  Home,  06  HI  661,  fonowlhg 
the  decision  of  the  supreme  court  of  the  Unit- 
ed States  In  Northwestern.  University  v. 'Peo- 
ple, 99  U.  S.  809,  reversing  the  dedslca  of  this 
court  in  80  01.  338.  We  do  not  so  understand 
the  case  cited.  The  language  of  the  charter 
of  the  Soldiers*  Home  and  the  Baptist  Theo- 
logical Union,  under  discussion  in  that  case, 
is  as  follows:  "The  property,  rbal  and  per- 
sonal, bdongtaig  to  sndi  corporation,  at  any 
and  aU  times  hereafter,  shall  be  free  and  ex- 
^pt  from  all  taxation  and  assessments,  spe- 
cial or  general,  for  any  and  all.  purposes;" 
and  the  language  of  the  charter  of  the  North- 
western UnlverBl^  is  "that  an  property,  of 
whatever  kind  or  description,  bdoi^lng  to  or 
owned  by  sUch  corporation,  shall  be  forever 
tree  from  taxation  for  any  and  aU  purposes," 
—so  that  there  was  and  could  have  been  no 
question,  upon  these  charters,  as  to  whether 
the  exemption  clause  referred  only  to  some 
particular  property  or  class  of  property  be- 
longing to  the  corporation,  because  those  char- 
ters in  unmistakable  terms  exempt  all  prop- 
erty belonging  to  the  corporation.  We  think 
this  case  turns  upon  whether  or  not  the  words 
"said  seminary,"  used  in  the  flftli  clause, 
should  be  given  the  meaning  of  "said  corpo- 
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ratioQ.**  In  onr  opinion  the  application  of  tbe 
rules  of  construction  above  referred  to  do  not 
warrant  such  a  eonatructlon.  Tbe  Judgment 
of  the  county  conrt  wlU  be  reversed,  and  the 
.cause  remanded  tor  further  proceeding  In 
accordance  with  the  Tiewa  herein  expressed. 
Judgment  rerersed. 


an  HI.  im 

riBST  NAT.  BANK  OP  JOLIIBT  T, 
ILLINOIS  STEEL  CO. 
(Snpreme  Ooart  of  Illinois.    Jane  IS,  1898.) 
VoKTGAOBS— Bints  akd  FBoms— Applicatiox 
OK  DsFioiairaT  JaDOHsitT— Biobivbr— Fat- 
MBNT  or  Taxm— Objbotiokb— Waivbb. 

1.  Where  a  mortgage  of  Uod  also  includes 
the  rents  and  profits  thereof,  the  mortgagee  has 
an  equitebie  lien  thereon,  dqring  the  statutory 
peHod  of  redemption,  for  the  payment  of  any 
deflciencT  arising  upon  tbe  sale  of  the  mort- 
gaged premisea,  which  may  be  enforced  by  the 
appointment  of  a  receiver  after  the  sale. 

2.  Where  a  creditor  petitions  for  the  appoints 
ment  of  a  receiver  for  an  insolvent  corporation 
to  protect  the  property  and  pay  the  taxes,  he 
cannot  afterwards  question  the  validity  of  the 
payment  of  such  taxes  under  an  order  made 
with  hia  consent. 

S.  A  creditor  of  an  Insolvent  corporation  can- 
not complain  of  the  act  of  its  receiver  in  pay- 
ing taxes  out  of  tbe  rents  and  profits,  where 
they  were  subject  to  the  deficiency  arising  on 
a  sale  of  the  premises  under  a  mortgage  which 
also  Included  such  rents  and  prc^ts. 

Appeal  from  appellate  court.  Second  dla- 
trlct 

Creditors*  bill  by  the  First  National  Bank 
of  Jollet  against  the  Ashley  Wire  Company 
and  others  for  the  appolotment  of  a  receiver, 
with  which  was  consolidated  a  petition  ttj 
the  Illinois  Steel  Company,  also  for  the  ap- 
pointment of  a  receiver.  From  a  decree  of 
the  appellate  court  (72  ID.  App.  640)  affirm- 
ing a  decree  In  favor  of  the  Illinois  Steel 
Company,  tbe  First  National  Bank  of  Joliet 
appeals.  Affirmed. 

This  was  a  bill  'in  tbe  nature  of  a  credit- 
ors' bill,  filed  December  28,  1883,  by  tbe 
First  National  Bank  of  Joliet,  tbe  appellant, 
against  the  Ashley  Wire  Company,  a  cor- 
poration In  Jollet,  Will  county,  111.,  which 
for  many  years  bad  been  engaged  In  the 
manufacture  of  barbed  fence  wire,  wire 
nails,  etc.  The  bill  alleged  tbe  recovery  of 
a  Judgment  by  said  First  National  Bank  of 
Joliet  on  the  14tb  day  of  December,  1893, 
for  $12,657.77.  against  said  Ashley  Wire 
Company;  that  execution  was  issued  and 
delivered  to  the  sheriff  the  same  day,  which 
execution  was  returned,  after  demand  made, 
"No  property  found."  Alleged  the  recovery 
of  a  Judgment  on  the  8th  day  of  December, 
1893,  by  John  T.  Brooks  against  said  Ash- 
ley Wire  Company  for  ?11,090,  upon  which 
execution  had  been  issued  and  levied  upon 
all  tbe  tangible  personal  property  of  said 
Ashley  Wire  Company,  and  that  the  value 
of  such  property  so  levied  upon  would  ilot 
exceed  $5,000;  that  the  aherUr  bad  not  sold 
said  property  bo  levied  upon,  and  It  waa  not 


sufficient  to  satisfy  the  said  Brooks  execu- 
tion. Alleged  the  execution  by  said  Ashley 
Wire  Company  on  the  19th  day  of  July,  1893, 
to  the  Illinois  Steel  Company,  of  a  note  for 
$67,246.24,  payable  on  or  before  two  years 
after  date,  with  interest  at  6%  per  cent,  per 
annum,  payable  semiannually,  and  secured 
by  a  mortgage  on  Its  manufacturing  plant; 
that  said  Ashley  Wire  Company  Is  Insolvent, 
and  for  many  months  has  suspended  its  bus- 
iness, and  its  plant  has  remained  idle;  that 
it  has  not  been  able  for  the  last  year'  to 
meet  Its  trade  obligations,  and  has  been 
seriously  embarrassed  in  its  financial  affairs; 
that  said  wire  corporation  Is  and  remains  In 
the  possession  of  its  real  estate  and  manu- 
factorlng  plant,  and,  while  it  is  not  worth 
said  mortgage  Indebtedness,  Is  a  valuable 
property,  and  ought  not  to  be  allowed  to  de- 
teriorate in  value  or  be  greatly  hazarded  by 
neglect  or  want  of  care;  that  watchmen 
should  be  in  charge,  insurance  should  be 
kept  up,  and  taxes  paid;  that  all  this  should 
be  done  In  the  interest  of  said  corporation, 
its  stockholders  and  creditors  generally;  that 
said  corporation  Is  without  means  to  protect 
and  preserve  said  property,  and  keep  up  Its 
Insurance  or  taxes;  that  the  tangible  prop- 
erty levied  upon  Is  of  a  kind  and  character 
so  peculiar  In  its  nature  that  It  could  not  be 
sold  at  ordinary  execution  sale,  except  at  a 
grievous  sacrifice.  Avers  that  the  interests 
.of  defendant  and  all  Its  creditors  demand 
that  a  receiver  should  be  appointed  of  Its  as- 
sets, both  equitable  and  tangible;  that  said 
receiver  should  be  directed  to  take  posses- 
sion of  said  manufacturing  plant,  Its  books 
of  account,  and  its  equitable  assets  and 
property.  The  Ashley  Wire  Company.  John 
T.  Brooks,  and  Thomas  Hennebry,  as  sheriff, 
were  made  parties  defendant  Although  the 
bill  showed  that  the  Illinois  Steel  Company* 
of  Chicago,  held  a  first  mortgage  on  the  Ash- 
ley Wire  Company  plant,  machinery,  etc., 
and  was  the  principal  creditor,  yet  It  waa 
not  made  a  defendant  -to  tbe  bilL  The  aiH 
pearance  of  the  defendants  was  entered,  and 
on  tbe  26th  day  of  December,  1893,  the  de- 
fendants not  objecting,  the  court  appointed 
George  W.  Bush  receiver.  The  order  Invests 
him  with  all  the  authority  and  power  usually 
granted  receivers  of  courts  of  chancery,  and 
directs  that  he  at  once  take  possession  of  the 
real  estate  and  manufacturing  plant  of  said 
Ashley  Wire  Company,  together  with  all  tbe 
machinery,  tools,  Implements,  and  appliances 
connected  therewith,  and  constituting  real 
estate,  as  part  and  parcel  of  said  plant;  that 
be  care  for  all  such  property,  that  It  may 
not  be  wasted  or  deteriorate  for  want  of 
proper  care;  that  he  keep  the  buildings  in- 
sured In  responsible  insurance  companies  In 
a  reasonable  amount;  and  that  he  pay  all 
taxes  legally  levied  upon  such  real  estate. 
It  was  further  ordered  that  the  said  sheriff 
turn  over  to  the  receiver  all  tbe  personal 
propertx  levied  upon      blm  under  tba  ex- 
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ecutlon  In  fttror  of  John  T.  Brooks,  such 
Bberlff  to  retain  the  execation,  and  the  Uen 
of  sQCh  execution  Is  preserved  upon  all  such 
property  levied  upon,  and  the  proceeds  there- 
of levied  upon  by  said  sheriff,  and  turned 
over  to  said  recover.  The  receiver  present- 
ed a  petition  on  February  19,  1891,  as  to  the 
payment  of  taxes,  which  states  that  there 
was  duly  assessed  against  and  levied  upon 
the  personal  property  of  the  Ashley  Wire 
Company  for  the  year  1898  $799.10  taxes, 
and  that  he  has  no  money  wfth  which  to  pay 
said  taxes,  or  the  real  estate  taxes  then  due, 
and  prays  that  an  order  be  entered  authoriz- 
ing him  to  pay  such  taxes,  and  that  he  may 
be  permitted  to  borrow  money  therefor.  On 
the  26th  of  February,  189^  an  order  was  en- 
tered authorising  the  receiver  to  pay  the 
taxes  assessed  upon  the  real  estate,  and  au- 
thorizing the  receiver  to  bonrow  money  for 
that  purpose  at  such  legal  rate  of  Interest 
as  he  may  be  able,  and  to  Issue  therefor  bis 
receiver's  certificate,  which  was  by  the  or- 
der of  the  court  declared  to  be  a  first  and 
prior  Uen  upon  the  real  estate  of  said  Ash- 
ley Wire  Company.  The  court  denied  the 
prayer  of  the  petition  as  to  the  payment  of 
the  personal  property  tax.  On  March  6, 
1894,  the  Illinois  Steel  Company  asked  leave 
of  the  court  to  make  George  W.  Bush,  re- 
ceiver, a  party  defendant  to  a  chancery  pro- 
ceeding, which  the  court  granted;  and  on 
the  7th  day  of  March,  1894,  the  steel  com- 
pany filed  a  bill  to  foreclose  Its  mortgage 
against  the  Ashley  Wire  Company  plant, 
making  said  Ashley  Wire  Company,  the 
First  National  Bank  of  JoUet,  John  T. 
Brooks,  and  George  W.  Bush,  the  receiver, 
defendants.  On  the  12th  day  of  July,  18M, 
after  the  commencement  of  the  foreclosure 
proceedings,  the  receiver  borrowed  of  the 
Illinois  Steel  Company  ^,037.82.  in  pursu- 
ance of  the  court's  order,  for  the  purpose 
of  paying  taxes,  and  Issued  a  receiver's  cer- 
tificate therefor.  I^e  mortgage  upon  which 
the  foreclosure  proceedings  were  based, 
against  the  Ashley  Wire  Company,  was  to 
secure  the  note  for  $67,246.24,  payable  on 
or  before  two  years  after  date,  with  Interest 
at  5%  per  cent  per  annum;  and  the  mort- 
gagor expressly  covenanted  to  keep  the  build- 
ings Insured  for  $S0,O0O,  for  the  benefit  of 
the  Illinois  Steel  Company,  mortgagee.  It 
also  contained  a  clause  authorizing  the  ap- 
pointment of  a  receiver,  with  power  to  col- 
lect the  rents,  issues,  and  profits  during  the 
period  of  redemption,  in  case  of  a  foreclo- 
sure of  the  mortgage,  and  that  such  rents 
and  profits  should  be  applied  towards  the 
payment  of  the  Indebtedness.  Answers 
were  filed  by  the  Ashley  Wire  Company  and 
the  First  National  Bank,  defendants.  A 
final  decree  of  foreclosure  was  awarded  the 
Illinois  Steel  Company  Jajmary  14,  1895,  and 
the  property  was  sold  to  the  said  steel  com- 
pany for  $70,000.  The  master  reported  an  I 
unpaid  balance,  and  a  deficiency  decree  or 
Judgment  under  the  statute  was  entered  for  1 


the  deficit  of  96,816.50,  with  interest  from 
March,  1896,  and  execution  was  awarded 
thereon.  On  the  10th  of  April,  1895,  the  Illi- 
nois Steel  Company  filed  Its  petition  In  the 
foreclosure  case,  setting  up  the  decree  of 
foreclosure  and  the  sale,  the  deficiency  de- 
cree for  ¥6,816.60,  and  the  foregoing  provi- 
sion in  regard  to  the  appointment  of  a  re- 
ceiver by  the  court  to  collect  rents  until  the 
time  of  redemption,  and  asking  for  the  ap- 
pointment of  a  receiver.  A  hearing  was  had 
June  20,  1885,  and  the  court  refused  to  ap- 
point a  new  receiver,  but  extended  the  re- 
ceivership of  George  M.  Bush  existing  over 
the  property  of  the  Ashley  Wire  Company 
by  virtue  of  an  wder  in  the  case  of  the  First 
National  Bank  of  Jollet,  so  that  said  re- 
ceiver should  stand  as  a  receiver  appointed 
In  the  case  of  the  XUlnols  Steel  Company 
against  the  Ashley  Wire  Company,  and  that 
the  receivership  be  extended  to  Include  the 
property  and  effects  of  the  Ashley  Wire 
Company;  and  the  receiver  was  directed  to 
receive  the  rents,  and  hold  the  same  for  all 
persons  who  should  be  found  entitled  there- 
to. The  receiver  had  previously,  under  the 
order  of  the  court,  leased  the  Ashley  wire 
plant  for  one  year  from  Dec^ber  1,  1894. 
for  96,000,  with  the  privilege  of  another  year, 
at  the  option  of  the  lessee,  on  the  same 
terms.  The  receiver  collected  in  all  for  rents 
$12,000,  and  after  paying  the  taxes  and  ex- 
penses there  was  left  In  his  hands  $4,373.48. 
On  March  8, 1887,  the  petition  of  the  nihiols 
Steel  Company  was,  by  agreement  of  par- 
ties, consolidated  with  the  cause  of  the  First 
National  Bank  of  Joliet  against  the  Ashley 
Wire  Co.  et  aL,  and  was  to  be  beard  and  dis- 
posed of  as  one  case  by  decree  to  be  entered  in 
the  case  of  the  First  National  Bank  of  Jollet 
against  Ashley  Wire  Co.  et  al.  The  principal 
contention  is  over  the  distribution  of  the 
balance  of  $4,373.48;  the  trial  court  decree- 
ing this  amount  to  be  paid  the  Illinois  Steel 
Company  out  of  the  moneys  In  the  receiver's 
hands  derived  from  rents,  to  be  indorsed  on 
the  deficiency  decree.  From  this  decree  of 
the  circuit  appellant  appealed  to  the  ap- 
pellate court  for  the  Second  district,  which 
affirmed  the  decree  of  the  circuit  court;  and 
from  the  Judgment  of  the  appellate  court 
appellant  has  appealed  to  this  court,  and 
asks  for  the  reversal  of  the  Judgment  of  the 
fappellate  court 

Geoi^  S.  House,  for  anwllant.   Oamsey  ft 
Knox  (BIbert  H.  Gary,  of  counsel),  for 

pellee. 

CRAIG,  J.  (after  stating  the  facts).  It  la 
first  contended  by  appellant  that  the  Illinois 
Steel  Company,  the  mortgagee,  having  obtain- 
ed its  decree  of  foreclosure  and  sale,  and  ap- 
plied the  proceeds,  the  mortgage  has  accom- 
plished its  purpose,  and  is  functus  officio;  that 
no  further  rights  or  equitlee  can  be  enforced 
I  by  the  lillnois  Steel  Company.  The  claim  of 
appellee  Is  that  the  provision  in  the  mortgage 
[  authorised  the  ^polntment  of  a  receive  by 
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the  court  to  aoOect  the  redta  and  profits  dnrlng 
the  period  of  redemiAion,  and,  as  tbe  sale  un- 
der the  f  oredosore  decree  did  not  pay  the  debt, 
to  apply  them  la  payment  of  the  deficiency. 
The  agreement  In  the  mortgage  te  as  follows: 
"XJpoa  the  fiUng  of  any  Ull  to  Cotedose  this 
mortgage,  In  any  court  having  jurisdiction 
thereof,  sncb  court  may  anioint  A.  F.  Knox, 
or  any  prapet  person,  recelTer,  with  power 
to  collect  the  rents,  Issues,  and  profits  arising 
out  of  said  premises  durliig  the  pendency  of 
such  foreclosnre  suit;  and  until  the  time  to 
redeem  the  same  from  any  ssle  that  may  be 
made  under  any  decree  foreclosing  this  morb 
gage  shall  expire;  and  such  rents,  tssaes,  and 
profits,  when  collected,  may  be  applied  to- 
wards the  payment  of  the  Indebtedness  and 
costs  herein  mentioned  and  described."  Un- 
der Uils  dause  In  the  mortgage  a  Uen  Is  given, 
by  expnan  words,  upon  the  rents  and  proflts, 
and  such  an  equitable  Uen  a  court  of  equity 
will  enforce.  Braits  and  profits  are  the  sub- 
ject of  mortgage.  Jones,  In  his  work  on  Mort- 
gages (Tolume  1,  S  14(9,  says:  *'A  mortgiMse 
may  be  made  of  rents  under  a  lease,  and.  al- 
tiiough  a  right  of  entry  be  given  the  mort- 
gagee, tiie  mortg^  Is  a  mere  security,  like 
any  other  mortgiwe  of  real  estate,  and  the 
morlsagor  remains  the  real  owner  until  frae- 
closure  and  sale.*'  In  section  771  he  says:  **A 
mortgagee  has  no  pacific  Hen  upon  the  rents 
and  profits  of  the  mortgaged  land,  unless  he 
has.  In  his  mvrtgtge,  stipulated  for  a  iq>eclfic 
pledge  of  them  as  put  of  his  security."  This 
was  expressly  stipulated  In  this  mortgage  gtV" 
en  by  the  Ashley  "Wire  Company  to  ai^)ellee. 
Had  there  been  no  deficiency  after  tta  fore- 
closure sale  of  the  Ashley  Wire  Ckunpany  prop- 
erty and  plant,  the  lems  would  have  bdonged 
to  the  ownor  of  the  equl^  of  redemption.  Un- 
dw  the  express  ^reement  la  the  mortgage, 
there  beAng  a  deficiency  of  $&316.G0  after  the 
sale,  the  Illinois  Sted  Oompany  had  an  eqnt* 
table  right  to  have  the  tents  and  profits  ap* 
plied  towards  the  payment  of  Hie  defidmcy 
decree,  from  the  time  of  tiie  foreclosure  sals 
until  the  expiration  of  the  time  of  redemption, 
and  this  right  might  property  be  aiforced  on 
an  application  to  the  court  to  appoint  a  re- 
ceiver. The  contention  by  appellant  in  this 
case  that  the  enforcement  of  this  provision 
rests  entirely  in  the  sound  dlscntlon  of  the 
cbancellOT  Is  not  tenable.  The  chancellor  was 
authorized  to  act  under  thU  clause  In  the 
mortgage,  and  appoint  a  receiver  for  tbe  col- 
lection of  the  rents  and  profits  during  the  pe- 
riod of  redemption,  to  be  applied  on  the  oefl- 
ciency  decree.  In  the  case  of  Oakford  v. 
Boblnson,  48  IlL  App.  270,  which  Is  similar  to 
the  one  at  bar,  the  mortgage  confined  a 
claiue  authorizing  the  aroolatment  of  a  re- 
ceiver, with  power  to  take  possession  of  the 
premises  and  collect  the  rents  due  and  to  be- 
come due  thereon  dnrli^  the  period  allowed 
for  redemption,  snd  to  apply  tbe  same  in  pay- 
ment of  any  deficit  should  the  premises  prove 
insufficient  to  pay  tbe  amount  secured  by  the 
mortgage.   In  the  decision  of  the  case  the 


court  said:  **Tbe  rents  and  profits  of  the  land, 
as  well  as  the  land,  vrere  idedged  by  tbe  mort- 
gage for  the  security  and  payment  of  tbe 
amount  due  the  anwUee.  This  authorized  the 
appointment  of  a  receiver.  In  the  discretion  of 
tiie  court,  without  regard  to  the  solvency  of 
the  mortgagor.  2  Jones,  Mortg.  |  1616;  8 
Am.  &  Eng.  Bnc.  Law,  p.  2S4.  And'  such  ap- 
pointment was  lawftUly  made,  though  by  a 
decree  subsequ^t  to  the  otU^nal  decree.  Id., 
p.  239.  By  the  iu)pointment  of  the  receive 
the  appellants  obtained  an  equitable  lien  on 
tlie  rents  and  profits  of  tbe  land  during  the 
statutory  period  aDowed  for  redemption,  it 
necessary  for  the  fuB  paymmt  of  any  defi- 
ciency in  the  security.  In  support  of  this 
view,  see  1  Jones,  Mor^  H  773-775;  2  Jones, 
Mortg.  1 1636;  High,  Bee.  H  648,  644;  Beach, 
Bee  1 682."  That  a  court  of  equity  has  pow- 
er to  appbint  a  tdcelver  and  grant  equitable 
relief  wbore  there  are ''no  express  words  In 
the  mortgage  giving  a  lien  upon  rents  and 
pn^ts  derived  from  the  propoty  Is  conceded. 
In  such  a  case,  whether  relief  win  be  granted 
Is  dependent  upon  the  facts  and  circumstances 
at  the  time'  tiu  application  Is  made.  This 
court  said  in  Haas  v.  Society,  88  lU.  498,  at 
page  002:  "We  find  tiu  decided  w^ght  of 
American  authority  to  be  in  favt«  of  the  prop- 
osition that  the  court  may,  even  when  tbe 
mortgage  does  not  by  exinress  words  give  a 
Uen  iqun  the  iiKome  derived  from  such  iffop- 
erty.  appoint  a  receiver  to  take  charge  of  it 
and  collect  the  rents,  issues,  ahfi  profits  arising 
therefrom.  Such  action  wlU  not  be  taken, 
however,  unless  it  be  made  to  appear  the  mort- 
gaged premises  are  an  insuffieleiU  security 
for  the  debt,  and  tbe  person  liable  personally 
for  the  debt,  is  Insolvent,  ox  «b  least  of  very 
questtonable  r^ionslbllily.  A  nunblnatlon  at 
these  two  things  seems  to  be  required  in  an 
the  cases  we  have  examined,  and  in  one  or 
mon  of  tbe  states  it  is  hdd  necessary  still 
other  eloneiitB  should  be  conjoined  to  these 
before  such  procedure  Is  Justified."  Tested 
even  by  this  reqolranait,  If  the  mortgage  did 
not  give  a  lloi  by  express  Words,  or  authorize 
the  iQ)polntment  of  a  receiver,  tbe  facts  in  the 
case  at  bar  show  that  the  court  committed  no 
OTor.  Tlie  d^ciency  decree  Itself  evidences 
the  fact  that  the  Ashley  Win  Oompan/s  prop- 
erty was  Insnfflcifiut  security  for  the  mortgage 
debt,  and  tbe  facts  established  the  all^atlon 
in  the  petition  that  the  Aiihl^  Win  Oompany. 
the  mortgagor,  was  InsolvenL  Undoubtedly, 
a  court  of  equity  exercises  a  certain  dlsoetion, 
even  where  express  words  are  used  tar  the 
purpose  of  giving  a  lien  on  the  Income  of  the 
mortgaged  property.  The  court  must  deter- 
mine wliether  the  language  used  In  the  mort- 
gage la  sufttdent  to  give  a  Uen  on  the  income. 
In  the  one  case  tha  authority  arises  from  the 
contract,  the  express  words  giving  a  Uen  on 
the  rents  and  profits;  In  the  oth^,  the  court 
exereises  its  equitable  powers  under  the  facts 
and  circumstances  presented  at  the  time  tiie 
application  to  appoint  a  receiver  is  made. 
Appellant  also  ctmtends  that  the  final  de- 
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eree  foreclosing  the  mortgnge  vaght  to  have 
provided  for  a  receiver  to  take  possession  of 
tiie  rents  and  prtmts  of  the  Ashley  Wire  Com- 
pazty  pending  the  redemption;  that  a  decree 
of  forecloanre  and  sale,  as  -to  all  qtiesti<»is 
tiut  might  havebeenadjudlcated  between  the 
parties.  Is  finaL  It  conid  not  he  ascertained 
until  after  the  sale  whether  there  would  be 
«  deficit  requiring  the  appointment  of  a  re- 
ceiver to  collect  the  rents  and  profits  during 
the  time  of  redemption.  Under  the  decree  of 
foredosure  the  property  described  In  the 
mortgage  was  sold.  'Hie  rents  and  profits  to 
accrue  during  the  period  of  redemption  were 
not  sold,  and  no  order  could  be  entered  until 
it  waa  ascertained  at  the  foreclosure  sale  that 
the  mortgaged  premises  were  insufficient  to 
pay  tl)e  Indebtednese  erldenced  t)y  the  mort- 
gage. In  Haas  t.  Society,  supra,  it  was  said 
(page  "The  necessity  for  the  appropria- 
tion of  the  rents  to  the  payment  of  the  mort- 
gage debt  may  frequently  not  appear  until 
after  both  decree  and  sale.  The  amonnt  due 
it  often  matter  of  dlspote,  and  can  only  be 
determined  by  the  decree,  and  what  the  prop- 
erty will  sell  tor  can  only  be  ascertained  with 
certainty  from  the  result  of  the  Judicial  sale. 
If  an  appropriation  of  the  rents  on  the  in- 
debtedness is  Justified  by  the  surrounding 
(kcts  before  sale,  we  see  no  good  reason  why 
the  same  and  more  weighty  facts  existing 
after  sale  may  not  warraut  a  similar  proce- 
dure. The  security,  plainly,  Is  not  exhausted 
by  the  sale,  for  there  is  a  fund  Included  in  It 
which  Is  secondarily  liable.  It  la  true,  the 
mortgagee  has  dected  to  foreclose  and  sell; 
but  then  he  has  punmed  that  remedy  to  the 
end,  and  wltliovt  getting  satisfaction  of  his 
debt»  and  be  may  avail  himself  of  any  Just 
and  equitable  means  of  collecting  the  residue, 
— ttot  that  be  may  hare  such  a^trao^dinary 
remedy  in  all  cases  of  a  deilcit  In  the  pro- 
ceeds, bat  only  where  it  Is  Indispensably  nec- 
essary for  his  protection,  and  Jnst  and  equi- 
table. We  hold,  then,  both  upon  the  prin- 
ciples of  equity  that  lie  at  the  fonndatloo  of 
Qie  chancery  court,  and  upon  authority,  a  re- 
ceive may  sometimes  be  allowed  Ktter  decrae 
and  sale,  and  that  a  mwtgagee  does  n>t  In 
an  cases  exhaust  his  security  by  a  ftnedo- 
■nre  and  sale.  It  is,  however,  a  power  that 
On  Chancellor  will  be  slow  to  exercise  except 
In  an  extreme  case,  and  to  prevait  palpable 
wrong  and  injustice."  The  cases  (tf  Sdlgman 
V.  Laubhelmer,  68  HI.  124,  Ogle  t.  Koemer, 
140  lU.  170,  29  N.  B.  663,  and  Davis  v.  Dale, 
150  IlL  230,  37  N.  B.  216.  Cited  by  appellant 
in  support  of  Its  contention  that  a  decree  of 
foreclosure  and  sale  exthigulshes  the  mort- 
gage and  renders  the  mwtgage  functus  officio, 
are  decided  on  a  state  *of  facts  entirely  dltfer- 
ent  from  the  facts  in  this  case.  In  Seligman 
T.  Z<anbbeimer,  after  a  sale  for  less  than  the 
debt  a  Junior  mortgagee  redeemed,  and  a  pe- 
tition was  filed  to  order  a  resale  to  pay  the 
balance  doe  the  first  mortgagee.  It  vr&s  held 
that  aa  to  19ie  property  sold  the  mortgage 
waa  not  op«atiT^  and  a  resale  could  not 


be  had.  No  question  of  a  mwtgage  of  rents 
accruing  during  the  statutory  period  of  re- 
demption was  involved.  In  Ogle  v.  Eoemer 
the  facts  were  the  same  as  to  the  mortgage, 
the  sale,  and  redemption  by  an  assignee  of  a 
second  mortgage,  who  was  a  party,  as  In  the 
Seligman  Case.  The  tenor  of  the  case,  as  to 
its  application  here,  may  be  seui  by  the  fol- 
lowing quotation  from  the  court's  opinion 
(page  179,  140  lU.,  and  page  565,  29  N.  E.): 
"A  mortgage,  or,  as  in  this  case,  a  deed  of 
trust  in  the  nature  of  a  mortgage,  vests  in 
the  party  secured  a  lien  upon  the  mortgaged 
premises.  By  virtue  of  that  lien  the  m(Hrt- 
gagee  is  entitled  to  have  the  mortgaged  prop- 
erty sold  under  a  decree  of  foreclosure,  and 
the  proceeds  of  the  sale  applied  to  the  pay- 
ment of  the  debt  secured.  This  is  the  mode 
provided  by  law  for  the  enforcement  of  the 
Hen,  and  when  the  Hen  has  been  once  en- 
forced by  the  sale  of  the  property  it  has,  as 
to  such  property,  expended  its  force  and  ac- 
complished its  purpose,  and  the  property  Is 
no  longer  subject  to  tt"  In  Davis  t.  Dale  a 
mortgage  vras  foreclosed.  Fending  foreclo- 
sure a  receiver  was  appointed-  The  property 
was  sold  for  the  full  amount  of  the  debt,  la 
terest,  and  costs;  but  the  receiver  was  con- 
tinued, as  appears,  unnecessarily.  The  court 
said  (page  243.  150  in.,  and  page  210,  37  N. 
E.):  "The  only  purpose  of  appointing  a  re* 
celver  at  the  instance  Of  the  mortgagee  or 
cestui  que  trust  under  or  trustee  in  the  trust 
deed  Is  to  preserve  the  security  of  the  mort- 
gage or  trust  deed,  and  apply  the  rents,  is- 
sues, and  profits,  when  necessary,  In  dis- 
charge of  the  Indebtedness;  and  It  follows, 
necessarily,  that  where  the  property  Is  Md  off 
at  the  'foreclosure  sale  tor  the  full  amount  of 
the  decree,  Interest,  and  costs,  as  was  here 
done,  the  neces^ty  for  ccmtlnulng  tbe  receiv- 
er ceases,  and  he  should  be  discharged,  and 
the  possession  restwed  to  the  owner  of  the 
equity  of  redemption.  In  any  event,  the  pos- 
session of  the  receiver,  and  his  receipt  of  the 
rents  and  profits  arising  from  the  property, 
would  be  for  the  benefit  of  the  person  enti- 
tled to  the  same,  so  that  the  parties  acquired 
no  additional  right  because  the  fond  la  In  the 
hands  of  the  racelTer."  The  qnestlon  Involv- 
ed In  this  case,  to  wit,  where  the  proj^ty 
sold  does  not  pay  the  mturtgage  debt,  and 
where  the  nMHtgage  has  a  provIsiMi  Uiat  the 
rents  and  pn^ts  may  t>e  4)pUed  towards  the 
payment  of  the  Indebtedness  and  costs,  was 
not  before  the  court  In  either  of  the  cases 
dted  by  appellant  Here  the  receiver  was 
properly  appointed  after  the  foreclosure  de- 
cree and  sale,  as  the  security  d  the  steel 
company  was  not  exhausted  by  the  sale. 
Moreorer,  the  necessity  for  the  aj^tolntmeut 
of  a  receiver,  and  the  collection  of  the  rmts 
and  pr<»ats,  and  their  appllcatl<Hi  to  the  pay- 
ment of  tha  deficioicy,  did  not  appear  until 
after  tbe  foredoenre  decree  and  sale. 

Appellant  also  contends  that  the  court  erred 
In  directing  the  recover,  In  Its  several  orders, 
to  pay  the  tsxes  oa  the  property  of  the  AiOi- 
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ley  Wire  Company  out  of  the  funds  In  bis 
hands  derived  from  rents  of  the  real  estate. 
Appellant  filed  Its  bill  to  bare  the  equitable 
assets  of  the  Ashley  Wire  Company  applied 
to  the  eatlsfactlon  of  Its  Judgment,  and  also 
to  have  these  taxes  paid  by  the  receiver  out 
of  moneys  collected  by  him.  The  bill  alleges 
that  said  corporation  defendant  is  and  re- 
mains in  the  possession  of  its  real  estate  and 
manufacturing  plant,  and,  while  not  worth 
the  said  mortgage  Indebtedness,  Is  a  valuable 
property,  and  ought  not  to  be  allowed  to  de- 
teriorate  In  value  or  be  greatly  hazarded  by 
neglect  or  want  of  care;  that  watchmen  should 
be  In  charge,  Insurance  should  be  kept  up,  and 
taxes  paid;  that  all  this  should  be  done  In  the 
Interest  of  said  corporation,  Its  stoclibolders 
and  creditors  generally;  that  said  corporation 
Is  without  means  to  protect  and  preserve  said 
property,  keep  up  its  Insurance,  or  pay  the  tax- 
es, and  la  without  means  to  preserve,  care  for, 
and  collect  its  equitable  assets.  The  receiver 
was  appointed  on  appellant's  motion,  and  its 
own  solicitor's  name  Is  recited  In  the  order 
of  the  court  December  26,  18^.  Inter  alia: 
*That  upon  obtaining  possession  he  properly 
care  for  all  such  property,  to  the  end  that 
It  may  not  be  wasted  or  deteriorate  for  want 
of  proper  care,  that  he  keep  the  buildings  and 
all  Improvementa  insured  In  responsible  In- 
surance companies  In  a  reasonable  amount, 
and  that  he  pay  all  taxes  and  assessments 
legally  levied  upon  such  real  estate."  This 
order  of  the  court  has  never  been  rescinded, 
so  far  as  the  record  shows.  The  order  of 
March  11,  ISOQ,  authorizing  tbe  receiver  to 
pay  the  taxes  of  18d4,  recites:  "It  Is  there- 
fore ordered,  adjudged,  and  decreed  by  the 
court  that  the  said  George  W.  Bush,- as  re- 
ceiver, out  of  the  moneys  In  his  bands  pay  to 
the  said  township  collector  the  personal  prop- 
erty taxes  assessed  against  the  said  Ashley 
Wire  Company  for  the  year  18&4,  being  the 
sum  of  $6€9.12,  taking  proper  receipt  there- 
for, and  that  said  receiver  in  the  making  of 
said  payment,  all  parties  in  interest  In  open 
court  consenting  thereto,"  etc.  On  June  20, 
1895,  the  receiver,  by  appellant's  counsel,  pre- 
Bented  his  petltlw,  and  in  the  order  of  the 
court  directing  him  to  pay  the  taxes  on  the 
real  estate  the  same  order  of  consent  ap- 
pears. In  Armstrong  r.  Co<^er,  11  III.  MO, 
this  court  said:  "A  decree  made  by  consent 
cannot  be  appealed  from,  nor  can  error  prop- 
erly be  assigned  upon  it  Even  a  rehearing 
cannot  be  allowed  In  the  suit,  nor  can  the 
decree  be  set  aside  by  a  bill  of  review.  1 
Barb.  Ch.  Prac.  373."  Smith  v.  Kimball,  128 
111.  583,  21  N.  E.  503:  Roby  v.  Trust  Co.,  166 
111.  336,  46  N.  B.  1110.  These  orders  being 
made  at  the  request  of  appellant,  and  by  con- 
sent, It  cannot  question  their  validity. 

Objection  is  also  made  to  the  order  of  coiu-b 
directing  the  payment  of  tbe  real  and  per- 
sonal taxes  for  the  year  1805  by  tbe  receiver. 
The  amount  paid  was  fl,8T4.41.  The  order 
ext^ding  the  recelTer  on  the  petltimi  of  the 
Bilnols  St^  Company  was  made  June  30, 


1805,  authorizing  him  to  receive  the  rents  and 
profits,  to  be  held  by  him  subject  to  the  order 
of  court  The  redemption  from  the  sale  un- 
der the  mortgage  foreclosure  of  the  Illinois 
Steel  Company  against  the  Ashley  Wire  Com- 
pany expired  June  9,  1806.  This  money  de- 
rived from  rents  belcmged  to  the  Illinois 
Steel  Company  by  virtue  of  the  specific  lien 
In  the  mortgage,  and,  the  receiver  having 
paid  these  taxes  from  funds  b^onglng  to  ap- 
pellee, appellant  cannot  complain.  Finding 
no  reversible  error  in  the  record,  and  the 
decree  of  the  court  appearing  to  be  equitable, 
the  Judgment  of  the  appellate  court  la  affirm- 
ed. Judgment  affirmed. 

anuHa.  28) 

WEBD  r.  CITT  OF  BOSTON. 
(Supreme  Judidal  Oonrt  of  Massactinsetts. 
Suffolk.   Sept  16,  1898.) 
Cbrtiokari  —  Whkt  Libs  — Praotiob  — Ewimn 
Domain— Coy PBHSATios— Constitutional  Law 
— Dob  Proossb  or  Law — Monioifax,  Corposa- 
TIOKS— Sewer  AssBBSHEKTft— Vauditt. 

1.  When  ao  application  for  certiorari  is  heard 
on  petition  and  answer,  all  material  facts  well 
alleged  in  the  answer,  and  all  material  facts 
well  alleged  in  the  petition,  which  are  not  put 
in  issue  by  the  answer,  and  are  consistent  with 
the  record  of  respondents,  must  be  taken  as 
true. 

2.  Whether  a  sewer  assessment  is  invalid  for 
any  reason  discloBed  by  the  record,  or  because 
of  the  unconstitutionality  of  the  statute  under 
which  it  is  made,  is  properly  tested  by  certiora- 
ri. 

8.  Declaration  of  Bigbta,  art  10,  providing 
that  when  the  property  of  an  individual  Is  tak- 
en for  public  use,  he  shall  receive  compensa- 
tion, does  not  apply  to  St  1892,  c.  402,  which 

{trovides  for  an  unreasonable  method  of  assess- 
ag  the  cost  of  constracting  a  sewer. 

4.  The  fact  that  St  1S92,  e.  402,  provides  for 
no  appeal  from  the  apportionment  of  the  as- 
sessatrie  cost  of  a  sewer  by  tbe  snperintendent 
of  streets,  does  not  render  the  statute  invalid, 
since,  if  the  superintendent  commits  an  error 
of  law,  it  may  be  corrected  on  certiorari,  and 
petitioner  may  also  apply  for  an  abatement. 

6.  St  189%  c.  402,  makes  the  expense  of 
constructing  a  sewer,  to  an  amount  not  exceed- 
ing four  dollars  for  each  lineal  foot  of  sewer, 
assessable  on  the  owners  of  adjacent  land^  ac- 
cording to  frontage  on  the  sewer.  Hdd  that, 
inasmuch  as  lots  adjacent  to  a  sewer  constroct- 
ed,  not  in  a  street  or  way,  but  in  a  strip  of  pri- 
vate land  taken  for  the  purpose,  may  vary 
greatly  in  size  or  depth  and  value  per  foot  and 
may  be  inadequate  to  bear  the  burden  of  the 
assessment  the  method  of  assessment  as  ap- 

Siied  to  such  case  is  void  as  unreasonable  and 
isproportionate. 

Report  from  supreme  Judicial  court,  Suf- 
folk county;  James  M.  Morton,  Judge. 

Petition  by  Otis  S.  Weed,  Jr.,  against  the 
city  of  Boston  for  certiorari.  Submitted  on 
report  Writ  to  issue. 

J.  W.  Pickering,  for  petitions.  T.  H.  Bab- 
son,  for  respondent. 

FIELD,  C.  J.  As  the  case  was  beurd  npon 
the  petition  and  answer,  all  material  facts 
well  alleged  In  the  answer,  and  all  material 
facts  well  alleged  in  the  petition  which  are 
not  denied  or  put  In  laaoe  by  the  answer,  and 
^  conslsteDt  wltb  the  record     tbe  rsvpond- 
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ents,  must  be  taken  to  be  true.  This  Is  in 
accordance  with  the  practice  which  has  been 
adopted  In  procee(^Ings  like  the  present,  when 
the  case  Is  set  down  for  hearing  on  petition 
and  answer.  CoIUna  r.  Holyoke,  146  Mass. 
298, 15  N.  E.  908.  The  case  has  been  reserv- 
ed upon  the  following  questions:  "(1)  Wheth- 
er certiorari  Is  the  proper  remedy?  (2)  Wheth- 
er the  assessment  la  Invalid  In  law  for  any 
reason  disclosed  by  the  entire  record,  or-  by 
reason  of  tlie  unconstltntlonallty  of  chapter 
402,  Acts  1882?"  Certiorari  undoubtedly  Is  a 
proper  remedy  to  try  the  question  whethtf 
the  assessments  are  Invalid  for  any  reason 
disclosed  by  the  record,  or  because  of  the  un- 
constitutionality of  the  statute.  Bowdltcb  v. 
Snperlntendent,  etc.,  168  Mass.  239,  46  N.  E. 
1028;  Holt  V.  City  Council,  127  Mass.  408;  City 
of  Boston  V.  Boston  &  A.  B.  Co..  170  Mass.  95, 
49  N.  £.  95.  The  report  recites  as  follows: 
"The  respondents  did  not  appeal  to  the  dis- 
cretion of  the  court,  but  admitted  that  the 
nature  and  purpose  of  the  sewer,  and  the 
manifest  Injustice  and  hardship  of  the  as- 
sessments, were  such  tbat  the  writ  ought  to 
Issue  If  certiorari  was  the  proper  remedy  and 
the  act  was  unconstitutional,  or  the  entire 
record  disclosed  such  error  In  law  as  to  war- 
rant the  issuing  of  the  vn'lt"  The  answer 
■of  the  respondents  Is  not  so  full  and  definite 
as  It  ^ould  have  been.  It  does  not  contain 
A  statement  of  the  amount  of  expenses  Incur- 
red In  the  construction  of  the  sewer.  A 
■schedule  of  fbe  number  of  the  lota^  of  the 
numbor  of  feet  assessed  In  ensHi  lot,  and  of 
the  amount  of  the  assessments  with  ref- 
erence to  each  lot.  Is  annexed  to  the  an- 
swer. It  la  Impossible  to  make  out  from 
this  schedule  In  what  manner  the  assess- 
ments were  made.  The  papers  do  not  dls- 
•ckwe  whether  the  expense  of  constmcting 
the  sewer  exceeded  four  dollars  for  each 
lineal  foot  of  It  or  not  In  the  schedule 
the  amount  assessed  Is  sometimes  a  little 
more,  and  sometimes  a  little  less,  than  two 
dollars  per  lineal  foot  of  the  lot  assessed. 
The  averments,  of  the  petition  In  this  respect 
are  aa  f<dlows:  "(8)  JCont  petitioner  Is  Ig- 
norant of  the  actual  cost  of  said  seww,  and 
as  to  the  details  of  the  expenses  Incurred  for 
the  work  so  ordered  and  performed,  as  afore- 
said, and  has  no  means  of  ascertaining  the 
bune.  But  the  said  city  ot  Boston  and  its 
said  superintendent  of  streets  claimed,  and 
claim  and  Insist,  that  the  said  expenses 
amounted  to  four  dollars,  or  more  than  four 
dollars,  for  each  lineal  foot  of  said  sewer, 
and  that  the  said  expenses,  to  the  amount  of 
four  dollars  for  each  Uneal  foot  of  said  sew- 
er, constitute,  by  force  and  by  virtue  of  chap- 
ter 402  of  the  Acta  of  the  yeax  elghteoi  huur 
■dred  and  ninety-two,  the  assessable  cost  of 
said  work,  to  be  repaid  to  said  dty  by  the 
owners  of  the  several  parcels  of  Uud  bor- 
dering OD  the  strip  of  land  in  which  said 
aewer  Is  made.  .  (4)  The  said  superintendent 
of  street^  has  made,  or  attempted  to  make,, 
an  apportionment  oC  the  aald  alleged- asseasap 


ble  cost  to  certain  parcels  of  land,  claimed 
and  alleged  by  him  to  be  the  several  parcels 
of  land  bordering  on  the  strip  of  land  In 
which  said  sewer  Is  made,  and  has  given  no- 
tice thereof  to  your  petitioner,  so  far  as  same 
relates  to  the  several  parcels  of  land  owned 
by  your  petitioner,  as  hereinafter  set  forth; 
but  yonr  petitioner  has  no  means  of  knowing 
or  ascertaining*  whether  the  said  apportion- 
ment Ib  Just  and  true,  and  In  accordance  with 
said  act,  or  otherwise."  Tbe  averments  of 
the  answer  in  this  respect  are  as  follows: 
"Now  come  the  respondents,  and  for  answer 
to  the  plalntUf  *s  petition  say  that  they  admit 
a  sewer  was  constructed  In  Railroad  street, 
and  the  cost  thereof  assessed  upon  the  es- 
tates benefited  thereby,  Including  certain 
land  of  the  petitioner,  as  alleged  In  said  pe- 
tition." etc.  In  view,  however,  of  the  argu- 
ment addressed  to  us.  the  want  of  a  suffi- 
ciently definite  answer  la  not  very  material, 
because  It  Is  not  c<mtended  In  argument  that 
the  assessments  have  not  been  made  In  lit- 
eral compliance  with  the  terms  of  the  stat> 
nte.  The  hardship  of  the  case  appears  from 
the  averments  of  the  petition.  The  petition? 
er's  land  Is  alleged  to  be  land  of  Uttie  valuer 
which  can  be  made  valuable  only  by  filling 
It,  and  tiien  using  It  for  the  erection  of  build- 
ings. The  sewer  la  a  large  brick  sewer,  and 
Is  a  part  of  a  long  main  sewer  designed  prin- 
cipally for  draining  a  condderable  territory 
of  valuable  land  situated  at  some  distance 
from  the  land  the  petitioner.  To  aaaeM 
the  coat  of  anch  a  sewer,  or  the  coat  not  ex- 
ceeding four  dollars  per  lineal  foot  of  such 
a  sewer,  upon  Uie  petitioner's  land*  aecrad- 
ing  to  the  proportion  of  the  number  of  lineal 
feet  of  the  boundaries  of  hia  lota  on  the  atrip 
of  land  In  which  the  aewer  has  been  laid  to 
tba  nmnber  of  Uneal  feet  of  the  boundarlea 
of  all  lota  on  said  atrip,  Is,  he  contends, 
groesly  nnjuat  One  contention  la  that  the 
atatute  violates  article  10  of  the  Declaration 
of  Bights.  But  the  preaeut  proceedings  do 
not  relate  to  the  taking  of  the  petitloner'a 
land  for  the  punH>se  of  conatractlng  the  seW^ 
er,  and  to  the  jtayment  of  compensation 
therefor,  but  to  the  aaseaamenta  upon  the  pe- 
titioner's land  for  the  purpose  of  collecting, 
in  whole  or  In  laurt,  the  expenses  Incurred  In 
the  construction  of  the  aewer.  The  atrip  of 
land  In  which  the  sewer  has  been  laid  was 
takrai,  as  vre  understand,  under  other  provl- 
slona  of  statute,  presumably  under  Pub.  St 
e.  SO,  H  1-3.  The  asseasmenfB,  although  lo- 
cal, have  been  laid,  by  virtue  of  the  taxing 
power  of  the  legislature,  In  the  method  pre- 
acrlbed  by  St  1882,  c.  402.  and  the  amend- 
ments thereof.  Howe  v.  City  of  Cambridge, 
114  Mass.  388:  Ghapin  v.  City  of  Worcester. 
124  Mass.  464;  Olty  of  Boaton  T.  Boston  A 
A.  R.  Oa.  170  Maaa.  95,  49  N.  B.  95. 

It  la  argued  that  the  statute  provides  for 
no  appeal  from  the  fM^portlonment  of  the  as- 
sessable  coat  of  the  sewer  made  by  the  su- 
perintendent of  streets.  If  the  superintends 
ent  In  determining  the  aaaesamenta  haa  coi»-, 
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ittltted  anj  error  of  law,  tbis  may  be  coi> 
rected  on  certiorari,  If  materlaL  Bowdltcb 
T.  Superintendent,  etc.,  snpra;  Brown  t. 
Ma70r,  etc..  128  Mass.  282.  Tbe  petitioner 
also  can  apply  for  an  abatement  under  St- 
1886,  e.  869,  and  perhws  tinder  otber  pro- 
visions of  statute.  The  principal  objection 
to  the  statute  is  that  It  anUiorbEM  the  cost 
of  a  sewer,  not  exceeding  fonr  dollars  pet 
Uneal  foot,  to  be  assessed  npon  the  owners 
of  abutting  land  according  to  the  proportion- 
ate iengOi  in  feet  of  the  boundaries  of  the 
dlfTeroit  lots  of  land  on  the  sewer,  without 
regard  to  the  value  of  the  land,  or  the  depth 
or  else  of  the  lots,  or  the  size  of  the  sewer 
as  adapted  to  the  drainage  of  the  lots;  that 
the  statute  Is  arbitrary  and  absolute,  and 
^eludes  everything  In  the  nature  of  an  ad- 
judication with  reference  to  each  lot  affected 
by  the  constructitm  of  the  sewer.  It  to  not 
contended  that  the  present  sewer  cannot  be 
used  to  ^draln  the  petitioner's  lots,  but  It  is 
contKided  that  the  land  is  not  worth  the 
expense  of  dralnh^  it  until  tt  has  been  fill- 
ed, and  that  the  seww  Is  larger  and  more 
cosUy  tlian  fa  necessary  for  that  purpose, 
and  that  the  mode  of  assessment.  In  Its  ap- 
plication to  lots  of  differmt  sizes  and  to 
land  of  different  values,  is  disproportionate 
and  unjust.  Different  methods  of  making 
assessments  for  the  construction  of  sewers 
or  drains  have  been  sustained  by  the  courts: 
City  of  ^ringfleld  v.  Gay,  12  Allen.  612; 
Butler  V.  City  of  Worcestor,  112  Mass.  541; 
Worhnmn  v.  Same.  118  Mass.  168;  Snow  v. 
City  of  Fltchbnrg.  186  Mass.  183;  Inhabits 
ants  ot  Leominster  v.  Conant.  139  Mass.  881, 
2  N.  B.  680;  Ayer  v.  Mayor,  etc.,  143  Mass. 
686,  10  N.  B.  467.  See  Parsons  v.  District 
of  Columbia,  ITO  V.  S.  46,  18  Sup.  Ot  621. 
In  2  DIIL  Muu.  Corp.  <4th  Bd.)  {  762  et  seq., 
there  Is  a  large  collection,  of  cases  on  tbe 
subject.  The  result  of  Ihe  authorities  is 
more  specifically  stated  In  section  761,  cl.  6, 
and  section  809,  Id.  Section  809  reads  as 
follows:  **The  le^eiatlon  in  tlils  country, 
howevor,  as  to  the  mode  of  making  assess- 
ments to  pay  the  expense  of  constructing 
eewera,  although  the  burden  is  usually  cast 
wholly  or  in  part  on  the  abutting  property. 
Is  various.  As  in  other  local  assessments, 
so  in  the  case  of  sewers,  the  correct  princi- 
ple to  that  the  assessment  upon  each  parcel 
of  contributing  property  shall  be  according 
to  the  special  benefits  which  the  particular 
parcel  receives.  Benefit,  actual  or  probable, 
Is  the  only  foundation  upon  which  an  as- 
sessment can  lawfully  rest.  The  legislature 
has,  within  l^^tlve  limits,  a  discretion  In 
providing  the  mode  of  ascertaining  the  ben- 
efits; but,  even  in  the  absence  of  express 
constitutional  restriction.  Its  power  Is  not 
anllmlted.  Thto  ascertainment  may  be 
made,  and  usually  Is,  by  a  separate  and 
actual  estimate  of  special  benefits.  But 
where  the  lots  in  a  town  or  city  are  small, 
of  the  same  depth,  and  similarly  situated, 
an- assessment,  under  the  conditions  mention- 


ed In  a  previous  section,  may  be  authorized 
on  the  baste  of  frontage,  which  to  a  con- 
venient substitute  t<x  an  actual  ratimate; 
but  thto  mode  cannot  be  authorized  where 
it  must  inevitably  operate  with  manifest  in- 
equality, as  win  often  be  the  case  with  rural 
or  suburban  property,  or  where,  from  On 
circumstances,  it  ta  clear  that  it  to  legally 
Jmpossiple  that  an  apportlonm»it  of  tiie  cost 
on  thls  basto  da  be  Just  or  equal,  or  approxi- 
mately so,  and  where  Injustice  must  cf^ln- 
ly  result  from  Ihte  adoption,**  etc.  See  In 
re  Washington  Ave.,  69  Pa.  St  SBZ;  Seely 
T.  City  of  Pittsburgh,  82  Pa.  St  800;  State 
V.  Cl^  of  Tfewark,  87  N.  3.  Tav,  416;  Thomr 
as  V.  Gain,  86  Mich.  182;  Clapp  v.  City  of 
Hartford,  36  Conn.  66;  Oooley,  Const  Llm. 
p.  624  et  seq.  The  weight  ai  authority  to 
that  an  assessment  according  to  the  front- 
age of  lots  abutting  upon  a  street  or  public 
way  In  a  dty  sometimes  may  be  a  reason- 
able mode  of  making  an  assessment  for  the 
cost  of  constructing  a  sewer  in  such  street 
or  way,  because  of  the  similarity  of  the  lots, 
but  that  such  an  assessment  when  the  sew- 
er to  not  constructed  tn  a  street  or  way,  or 
Is  constructed  In  the  country  where  tbe  lots 
abutting  are  not  laid  out  as  bidldlng  lots,  of- 
ten would  be  unreasonabte.  Pub.  St  c  60^  1 7, 
is  confined  to  lots  on  a  street  or  way.  In  the 
present  case  the  order  of  the  board  of  alder- 
men of  July  11,  189^  directed  the  superin- 
tendrait  of  streets  to  *'make  a  sewer  in  a 
certain  unaccepted  street  called  fBallroad 
St.,'  and  in  private  land,  •  •  •  located  as 
shown  on  a  plan  on  file  In  the  office  of  the 
superhitendent  of  streets  marked  'BMIindale 
Main  Sewer,'  and  dated  July,  1882."  The 
land  to  be  taken  to  described  In  EsOiiblts  D 
and  F  anneced  to  the  respondents'  answer, 
wherein  it  i^pears  that  on  July  11,  1802, 
ttie  board  of  aldennen  "Besolved,  tlut  it  to 
necessary  for  the  public  convenience  that  a 
main  drain  or  common  sewer  Should  be  laid 
In  and  through  a  certain  unaccepted  street 
called  'Ballroad  St,*  In  Ward  23,  and  In  and 
through  certain  private  lands,"  etc.,  and  they 
proceeded  to  teHsfi  for  that  purpose  a  strip 
of  land  eight  feet  wide  in  a  certain  unac- 
cepted street  called  *ltaih»ad  St,"  of  which 
the  supposed  owners  of  the  fee  were  Wil- 
liam 8.  Mitchell.  Otto  8.  Weed.  Jr.,  Lewto  F. 
Bogers,  and  Charies  A.  Morss.  The  descrip- 
tion of  the  so-Mlled  "Railroad  Streets  tai  the 
petition  to  as  follows:  "Said  [larcel  marked 
and  called  'Bailroad  Street'  and  all  other 
lots  above  mentioned,  consist  of  low,  wet 
meadow  land,  unfit  for  dwelling  houses,  and 
of  little  or  no  value  for  agriculture  or  pas- 
turage purposes,  and  not  capable  of  being 
utilized  for  any  purpose  of  business  or  profit, 
either  by  erecting  buildings  thereon,  or  oth- 
erwise, without  great  outlay  and  expense, 
especially  for  filling."  The  petitioner,  among 
other  things,  contends  that  "if  said  act  to 
held  to  be  valid,  then  the  said  assessment  to 
void,  so  far  as  rame  affects  siald  lots  of  your 
petitioner,  for  the  reason  that  none  thereof 


Digitized  by  Google 


HAirCOOK  VAT.  BAJiTK  7.  ELLia 


907 


ti  Buttlect  to  usenment  on  ftcconnt  of  said 
■ewer,  undw  wMli  act;  the  said  Iota  1*  2. 16, 17. 
18k  U;  20;  21,  22,  and  23,  and  said  trlaiigulai 
lot  not  sbatUns  on  any  highway  or  atrip  of 
land  within  which  said  aewer  Is  made,  wttbin 
the  plain  meaning  and  Intent  of  said  act** 
We  understand  the  petitioner  to  aver  th^t  he 
li  the  owner  in  fee  <tf  the  whole  of  the  iiarcel 
called  "RaUroad  Street"  The  meaning  of 
the  ATermenta  of  the  petition,  as  we  under- 
stand them,  when  takni  In  connection  with 
the  record,  la  that  the  so-called  "Ballroad 
Stzeetf*  la  not  a  highway  or  a  public  street, 
or  a  street  at  all,  except  on  paper;  that  it  la 
mwely  &  long  strip  of  land,  about  40  feet 
wide,  according  to  a  plan  of  house  lota  ex- 
hibited to  ni^  and  ttiat  It  has  not  been 
wrought  tar  travel '  or  used  as  a  street 
There  Is  so  erldence  m  suggestion  that  any 
lot  of  land  has  been  conveyed  bounding  on 
the  so-called  *ltaUroad  Street**  The  board 
of  aldermen  bave  taken  a  strip  eight  feet 
wide.  In  or  near  the  center  line  of  tlds  so- 
caQed  "Ballroad  Street**  and  In  this  strip 
the  sewer  has  been  laid.  Tbe  land  border^ 
Ing  on  this  strip  talEen  Is  the'  lot  called  **Kan- 
road  Street**  on  either  i^de  of  tbe  strip.  If 
the  lots,  according  to  tbe  plan,  be  considered 
as  separate  parcels  of  land,  the  lot  called 
"Railroad  Street**  la  the  only  lot  which  bor- 
ders upon  the  strip  of  land  taken,  so  far  as 
Ihe  sewer  has  been  laid  within  the  limits 
of  Ballroad  stceet  The  lots  bordering  upon 
tbe  sides  of  the  lot  called  "Ballroad  Street 
do  not  themselres  border  on  the  sti^  of  land 
which  has  been  taken  for  the  sewer.  It  may 
be  tbat  as  these  lota  appear  only  on  the 
plan,  and  are  therefore  separate  lots  tmly 
apon  paper,  the  superintendent  of  streets  In 
■infc**^:  tbe  assessments  should  have  disre- 
garded the  plan,  and  made  the  assessment 
upon  all  tbe  land  of  the  petitions  borderbig 
M  each  idde  of  the  strip  land  taken  f<» 
the  sewer.  But  If  this  is  so,  the  assess- 
ments In  tiielr  present  form,  cannot  be  sus- 
tained, as,  with  the  exception  of  lot  15,  they 
purport  to  t>e  aasessments  upon  lots  border- 
ing upon  Ballroad  street,  and  not  upon  land 
bordering  upon  the  strip  ot  land  taken.  If 
the  lot  called  *'Ballroad  Streef*  Is  to  be  con- 
sidered as  the  only  lot  bordering  on  the  strip 
of  land  in  which  Oie  seww  has  been  laid, 
then  tbe  whole  assessment  so  far  as  the 
cost  of  constructing  the  sewer  In  Railroad 
street  Is  concerned,  should  have  been  laid 
on  Railroad  street  It  may  be  that  the  a»> 
sessment  so  laid  would  be  more  than  the 
value  of  tbe  land  In  Ballroad  street  These 
oonslderattons  show  the  difficulty  of  apply- 
hig  the  statute  where  the  sewer  is  construct: 
ed.  not  in  a  street  or  way,  but  in  a  strip  of 
private  land  taken  ftv  the  purpose.  Tbe  Iota 
of  land  bordering  on  this  strip  may  vary 
greatly  In  Use  br  deptti  and  In  value  per 
foot  and  may  be  inadequate  to  bear  the  bur- 
den of  tbe  assessmenta.  Assessments,  under 
nOi  drcurastances,  according  to  ttie  trant* 
age  <tf  Iota  on  tba  sMp  taken,  maj  be  grosdj 


dlspn^rtlonate  to  flie  benefit  to  tha  land; 
received  from  the  construction  at  the  sewer. 
Gonflntaig  onrselvM  to  the  present  case, 
where  the  sewer  has  been  laid,  not  In  a 
street  but  In  a  strip  of  private  land  takm 
for  the  purpose,  we  are  of  opinion  that  the 
method  of  laying  tbe  aasessments  prescribed 
by  the  statute  Is  unreasonable  and  dispro- 
portionate, and  that  the  statute  in  Oils  re- 
spect. Is  nne(mstttutlonaL  Writ  of  certiorari 
to  Issue. . 


tm  Hub.  m 
HANOOOE  NAT.  BANK  v.  BLLIS. 
<Snpreine  Jadlelal  Oonrt  of  Mueachnsetts. 
Suffolk.    Sept  28,  18Q&) 
OoKPOUTHmi  — -  8TodKHoi.DBRs  —  LiAsruvr  ma 

COErOIU.TB  Debts— ■SNPOBOBlfBN't—llODB—JVr 

RUDionov— Tbaitmtobt  Aonoss— Rbobivbb»— 
CoiTTLioT  ov  Laws— Provimob  ov  Cotrat. 

1.  On.  St  Kan.  18S9,  par.  1204,  allowing  anit 
to  be  broaebt  agelDst  any  or  all  the  stockbold- 
era  ot  a  disaolred  corporation  to  enforce  tbe 
proportionate  liability  of  each,  does  not  pre- 
clude a  jadgment  creditor  of  a  dissolved  cot- 
poratloo  from  suing  onder  para^ph  1182,  whi<A 
allowi  a  Jndgmeat  credits  of  a  c(»poratioq, 
after  a  return  nulla  bona,  to  enforce  the  Jadv- 
ment  againat  any  stockholder  by  salt 

2.  Gen.  St  Kan.  1889.  par.  1192, allowa  a  judg- 
ment creditor  of  a  eorporatloD,  after  a  return 
nulla  booB.  40  enforce  the  Judgment  ag^nat 
any  atockh<^der  by  separate  suit  against  hlnu 
Paragraph  120S  proTldea  that  a  stockholder  who 
pays  more  than  his  proportion  of  a  corpo- 
rate debt  may  eompd  contribution  by  tbe  oth- 
er stockholders.  FaragiaiA  1206  proxidea  that, 
no  stockholder  shall  be  liable  to  pay  debts 
of  the  corporation,  beyond  the  amonnt  due  on 
bis  stock,  and  an  adttitlMiBl  amonnt  eqnal  to 
the  stock  owned  br  him.  ffdd,  that  the  cause 
of  action  Doder  iiaiagrapb  1102  is  transitoiy,  and 
the  HabUl^  of  a  stocldiolder  of  a  Kansas  cor- 
poration win  be  enforced  bj  tbe  coorti  oC 
Hassachnsms  when  the  stockholder  resides  la 
that  state. 

3.  The  IndWIdnal  liability  of  a  atockholder  of 
such  a  corporation  Is  directly  to  the  creditors, 
and  does  not  pass  to  a.  rectiver  o(  tho  eoipO' 
ratiw. 

4.  Where  the  evidence  of  foreign  laws  con- 
sists entirely  of  statutes  or  law  reports,  thrfr 
construction  and  effect  are  usaally  for  tho 
coui^t  alone;  but  when  the  decisions  are  eui- 
flicting,  ot  when  Inferences  of  fact  most  be 
drawn,  tbe  question  of  what  the  law  Is  be* 
comes  one  of  fact 

Exceptions  from  supreme  judicial  court 
Suffolk  county. 

Action  by  the  Hancock  National  Bank 
against  D.  Warren  Smis  to  enforce  bis  stet- 
atory  liability  as  a  stockholder  of  a  Kansaa 
corporation  under  the  laws  and  dechiiont  of 
thAt  state.  PliUntlfl  brings  oceptlons.  Sna- 
talned. 

H.  J.  Jaqnith  and  W.  R.  Blgelow,  for  plain- 
tiff.  A.  Hemenway  and  Hi.  B.  Adams,  for 

defendant 

HELD,  a  1.  nua  ease  was  once  before 
considered  by  na,  on  demurrer  to  the  deelara* 
tlon.  Bank  v.  Kills,  168  Mass.  414,  44  S.  B. 
840.  The  demurrer  bavtog  been  ovemded. 
the  defendant  answered,  and  the  cause  waa 
heard  by  a  Justice  of  ttie-anperlor  court  wlth- 
oat  a  Joxy.  At  Hie  cUmo  oC  th*  arldanoa 
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both  tbe  plaintiff  and  tbe  defendant  made 
numerous  requests  for  rulings.  The  presiding 
Justice  gave  the  third,  fourth,  fifth,  sixth,  and 
eighth  of  the  rulings  requested  hj  the  plain- 
tiff, and  all  of  the  rulings  requested  by  the 
defendant,  and  made  the  following  special 
findings;  "(1)  I  fii^d  that  the  Commonwealth 
Loan  &,  Trust  Company  ceased  to  do  busi- 
ness on  February  21,  1891.  (2)  I  find  from 
the  evidence  that  such  corporation  did  not 
resume  business  thereafter,  and  that  by  vir- 
tue of  the  statutory  law  of  Kansas  there 
was  a  dissolution  of  the  corporation  previous 
to  the  date  of  this  writ  (8)  There  was  no 
legal  or  competent  evidence  given  at  the 
trial  which  enabled  me  to  find  what  were 
the  assets  or  the  liabilities  of  this  corporation 
at  the  date  of  the  original  judgment  against 
the  corporation,  or  at  the  date  of  the  issue 
of  execution  against  It,  or  at  tbe  date  of  the 
writ  In  this  action."  The  first  four  rulings 
requested  by  the  plaintiff,  which  the  court 
gave,  were  as  follows:  "(3)  Upon  all  the 
evidence  In  the  case,  as  a  matter  of  law  the 
court  Is  bound  to  find  that,  under  tbe  laws 
of  Kansas,  stockholders  in  corporations  or- 
ganized under  the  laws  of  Kansas  are  liable 
severally,  and  not  jointly,  to  the  Judgment 
creditors  of  the  corporation  who  pursue  the 
remedy  provided  by  paragraph  1192  of  the 
Oeoeral  Statutes  of  Kansas  of  mtfi>.  (4)  Up- 
on all  the  evidence  In  the  case,  as  a  matter 
of  law  the  court  Is  bound  to'  find  that,  under 
the  laws  of  Kansas,  stockholders  In  Kansas 
corporations  who  appear  as  stockholders  up- 
on the  books  of  the  corporation  are  conclu- 
sively presumed  to  be  stockholders  of  the  cor- 
poration, within  ttxe  meaning  and  liability  of 
said  paragraph  1192,  already  referred  to. 
(S)  Upon  all  the  evidence  In  the  case,  as  a 
matter  of  law  the  court  Is  bound  to  find  that 
under  the  laws  of  Kansas  the  stockholder's 
liability  under  said  paragraph  U92,  already 
referred  to.  Is  a  contractual  liability,  and 
arises  upon  the  contract  of  subscription  to 
the  capital  stock  made  by  the  defendant  In 
becoming  a  stockholder,  and  that  in  sub- 
scribing to  said  stock  and  becoming  a  stock- 
holder he  thereby  guarantied  payment  to  the 
creditors  of  the  corporation  of  an  amount 
equal  to  the  par  value  of  the  stock  held  and 
owned  by  him.  (6)  Upon  all  the  evidence  In 
the  case,  as  a  matter  of  law  the  court  Is 
bound  to  find  that  under  the  laws  of  Kansas 
tbe  stockholder,  who  Is  liable  under  said  par- 
agraph 1192,  is  liable  to  the  Judgment  cred- 
itor of  the  corporation  who  first  pursues  his 
remedy  under  the  statutes,  and  Is  discharged 
from  all  further  liability  by  once  paying 
the  full  amount  thereof  to  such  creditor." 
Among  the  rulings  requested  by  the  plaintiff 
which  the  court  declined  to  give  Is  the  sev- 
enth, which  is  as  follows:  "(7)  Upon  all  the 
evidence  In  the  case,  as  a  matter  of  law  the 
court  Is  bound  to  find  that,  under  the  laws 
of  Kansas,  an  action  to  enforce  the  stock- 
holder's liability  under  said  paragraph  1192, 
already  referred  to,  1*  transitory,  and  may  be 


brought  In  any  court  of  general  Jurisdiction 
In  the  state  where  personal  service  can  be 
made  upon  the  stockholder."  The  rulings 
requested  by  the  defendant  which  Ihe  court 
gave  are  to  the  effect  that  the  obligations  Im- 
posed by  the  statutes  of  Kansas  will  be  en- 
forced In  Massachusetts  only  as  a  matter  of 
comity;  that  the  courts  of  Massachusetts 
will  not  enforce  them  agaliut  a  resident  cit- 
izen of  Massachusetts,  unless  It  appears  that 
no  Injustice  will  be  done;  that  the  courts 
of  Massachusetts  are  unable  to  do  Justice  to 
stockholders  who  have  paid  the  debts  of  the 
corporation,  and  are  entitled  to  sue  other 
stockholders  to  enforce  contribution,  espe- 
cially If  the  corporation  has  been  dissolved  or 
has  suspended  business;  that  tbe  statutes  of 
Kansas  which  provide  for  contribution  are 
a  part  of  a  scheme  established  for  ultimately 
compelling  stockholders  ratably  to  pay  the 
debts  of  the  corporation,  and  concerning  as 
they  do  the  relations  between  the  corporation 
and  Its  stockholders  they  can  be  effectually 
and  completely  enforced  only  by  tbe  courts 
of  Kansas;  and  tbe  enforcement  of  these 
should  be  left  to  those  courts,  as  the  whole 
scheme  cannot  properly  be  enforced  by  the 
courts  of  Massachusetta. 

The  Commonwealth  Loan  &  Trust  Compa- 
ny Is  a  private  corporation  established  un- 
der the  laws  of  the  state  of  Kansas  on  Feb- 
ruary 2, 1887,  for  the  purpose  of  transacting 
tbe  business  of  a  loan  and  trust  company, 
and  having  plac^  ot  business  at  Kansas 
City,  In  Kansas  and  in  Missouri,  and  In  the 
city  of  Boston,  In  Massachusetts.  The  plain- 
tiff, tbe  Hancock  National  Bank  of  Boston, 
Is  the  same  corporation  as  the  Traders*  Ifa- 
tlonal  Bank  of  Boston.  On  September  1,. 
1891,  the  Traders*  National  Bank  of  Boston, 
having  previously  lent  the  loan  and  trust 
company  $25,000,  received  Its  promissory  note 
therefor,  signed  by  the  loan  and  trust  com- 
pany, indorsed  on  which  appear  payments 
of  Interest,  and  certain  sums  of  money  on 
account  of  tbe  principal.  On  September  9, 
1893,  the  bank  commenced  suit  against  the 
loan  and  trust  company  on  this  note  In  th& 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Kansas,  and  on  December  8,  1893, 
recovered  Judgment  therein  against  the  loan 
and  trust  company  In  the  sum  of  SlSil36.7d- 
damages,  and  $28.45  costs  of  suit;  and  on 
April  27,  1894,  execution  Issued  therefor, 
which  was  returned  on  May  29,  1894,  by  the 
marshal  of  the  United  States  for  said  dis- 
trict, wholly  unsatislied,  after  he  had  made 
diligent  search  for  any  property  of  the  de- 
fendant on  which  to  levy  the  execution,  and 
had  found  none.  The  present  suit  was- 
brought  In  the  superior  court  for  the  county 
of  Suffolk,  In  this  commonwealth,  on  May  25. 
1895,  and  the  defendant  la  a  resident  of  the 
commonwealth.  On  April  27,  1894,  the  de- 
fendant owned  one  certificate  of  five  shares 
of  stock  of  the  loan  and  trust  compaqy,  and 
had  In  his  possession,  as  collateral  security^ 
for  the  payment  of  a  debt  due  to  him,  anoth- 
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er  cerUflcate  of  Are  shares,  both  of  which 
he  continued  to  hold  down  to  the  time  of  the 
trial,  and  the  certificates  of  which  were  pro- 
duced at  the  triaL  The  certificates  are  each 
dated  February  7,  1887,  and  they  each  certi- 
fy that  the  defendant  la  the  owner  of  fire 
shares  In  the  capital  stock  of  the  loan  and 
trust  company,  "transferable  only  on  the 
books  of  the  said  company  on  the  surrender 
of  this  certificate  properly  Indorsed."  They 
differ  only  In  this:  lliat  one  certificate  de^ 
scribes  the  defendant  as  "owner  of,  as  col- 
lateral security,  five  shares,"  etc.,  while  the 
other  omits  the  words  "as  collateral  securi- 
ty." A  record  of  these  certificates  appears 
In  the  transfer  book  and  In  the  stock  ledger 
of  the  corporation.  On  July  16,  1894,  by  a 
decree  entered  In  a  suit  In  the  circuit  court 
of  the  United  States  for  the  district  of  Kan* 
sas,  William  S.  HInman,  of  Boston,  Mass., 
and  Waldo  H.  Howard,  of  Kansas  Ofty, 
Kan.,  were  appointed  receivers  of  the  loan 
and  trust  company,  for  the  purpose  of  wind- 
ing up  the  affairs  of  the  corporation.  The 
order  appointing  the  receivers  did  not  pur- 
port to  dissolve  the  corporation.  The  cor- 
poration had  been  established  to  exist  for  SO 
years  from  February  2,  1887,  and  had  a  cap- 
ital stock  of  IIOO.UUO.  divided  into  1,000 
shares,  of  $100  eacn.  There  was  evidence 
that  a  great  many  of  the  stockholders  resided 
outside  of  the  state  of  Kansas. 

The  plaintiff  In  the  present  suit  put  In  evi- 
dence the  General  Statutes  of  Kansas  of  188D, 
paragraphs  1102,  1198,  1190,  120&,  1206,  4080, 
4081,  4083-4085, 4087,  4167-4170.  Paragraphs 
1192,  1205,  and  1206  are  printed  In  the  mar- 
gin.! These  statutes,  so  far  as  material,  had 
been  In  existence  tor  some  time  before  the 
defendant  became  the  owner  of  the  certifi- 
cates of  stock,  and  before  the  organization 
of  the  loan  and  trust  company.  The  plain- 
tiff also  put  In  evidence  the  official  reports 
of  the  following  decisions  of  the  courts  of 
Kansas:  Howell  v.  Uanglesdorf,'  83  Kan. 
IM,  6  Pae.  769;  Wells  v.  Robb,  43  Kan.  201, 
23  Pae.  148;  Abbey  Dry-Goods  Co.,  44 
Kan.  415,  24  Pac.  426;  Abbey  v.  Long,  44 
Kan.  688,  24  Pac.  1111;  Plumb  v.  Bank,  48 
Kan.  484,  29  Pac.  609;  Hoyt  v.  Bunker,  60 
Kan.  674,  32  Pac.  126;  Howell  v.  Bank,  62 
Kan.  138,  84  Pac.  886;  Van  Demark  v.  Ba- 
rons, Id.  779,  86  Pac.  708;  Achenbach  v. 
Goal  Co..  2  Kan.  App.  867,  42  Pac.  784; 
Pump  Co.  T.  Davies,  Id.  611,  42  Pac.  690; 
Bulst  V.  Bank,  4  Kan.  App.  700,  46  Pac.  71& 
The  defendant,  subject  to  the  exception  of 
the  plaintiff,  put  in  evidence  the  General  Stat- 
utes of  the  Ettate  of  Kansas  of  1889,  article 
12  of  the  constitution,  par.  211,  and  para^ 
graphs  1200  and  1204  of  the  statutes,  which 
are  printed  In  the  margln,i  and  also  the  of- 


a  General  Statutes,  1889,  Kansas. 
Chapter  23.  Corporations. 
Article  4.    Miseellaneoas  ProvIsIonB. 
(119^  KxecDtion  against  Stockholders;  Ac- 
tion. Sec.  32.  If  any  execution  shall  have  been 
isined  against  the  property  or  effects  of  a  cor- 


fldal  report  of  the  decision  of  the  supreme 
court  of  Kansas  In  Hentlg  v.  James,  22  Kan. 
326. 

The  courts  of  Kansaa,  from  the  nature  of 
the  Question,  can  never  directly  decide  that 
the  liability  of  a  nonresident  stockholder  un- 
der paragraph  1192  of  the  General  Statutes 
of  Kansas  Is  one  that  may  be  enforced  In 
any  court  of  general  jurisdiction  In  any  other 
state  or  country  where  personal  service  can 
be  made  upon  the  stockholder.  Only  courts 
of  other  jurisdictions  can  decide  that  question. 
The  courts  of  Kansas  can  only  express  an 
opinion  to  tiiat  effect.  If  they  entertain  ft  Id 
cases  before  them,  as  one  of  the  reasons  tor 
the  judgment  tbej  render  In  those  cases. 
That  opinion  the  supreme  court  of  Kansaa 
has  expressed  in  Howell  t.  Manglesdorf,  33 
Kan.  104.  195,  6  Fac  708.  The  other  deci- 
sions cited  of  the  courts  of  last  resort  In  Kan- 
sas ieaS.  to  confirm  that  oidnlon.  Kone  Is  In- 
consistent with  It  The  courts  of  the  United 
States  Inferior  to  the  supreme  court  have 
unlf(Hmly  held  that  the  Uablll^  under  the 
statutes  of  Kansas  wUcb  we  are  considering 
can  be  enforced  against  a  stockholder  In  any 
state  OF  district  where  be  can  properly  be 
served  with  process.  Whitman  t.  Bank,  61 
C.  G.  A  686,  offlrmtaig  on  errw  the  judgment 
of  the  circuit  court  In  Bank  t.  Whitman,  76 
Fed.  697;  Brown  Trail  (U.  S.  0. 0.  I>dd.  April 
1.  1898)  88  Fad.  641;  Mortgage  Co.  v.  Wood- 
worth,  79  Fed.  951,  82  Fed.  269;  McVickar  t. 


poration,  except  a  railway  or  a  religious  or 

charitable  corporation,  and  there  cannot  be 
found  any  property  whereon  to  levy  such  ex- 
ecution, then  execution  may  be  issued  against 
any  of  the  Btockholders,  to  an  extent  equal  In 
amount  to  the  amount  of  stock  by  him  or  her 
owned,  together  with  any  amount  unpaid  there- 
on; but  no  execution  shall  issue  against  any 
stockholder,  except  upon  an  order  of  the  court 
in  which  the  action,  suit,  or  other  proceeding 
Bhall  have  been  brought  or  instituted,  mad^e  up- 
on motion  in  open  court,  after  reasonable  notice 
in  writing  to  the  person  or  persons  sought  to  be 
charged:  and,  upon  such  motion,  such  court 
may  order  execution  to  issue  accordingly;  or 
the  plaintiff  in  the  execution  may  proceed  by 
action  to  charge  the  stockholders  with  the 
amount  of  his  judgment  Gen.  St.  1868,  e.  23, 
8  32;  Oct  8L 

Article  6.   Diaaolutlon  of  Corporations. 

(1200)  How  Dissolved.  Sec.  40.  A  corpora- 
tion is  dissolved— First  ^7  the  expiration  of 
the  time  limited  In  its  charter;  second,  by  a 
judgment  of  dissolution  rendered  by  a  court  of 
competent  jurisdiction;  bat  any  such  corpora- 
tion shall  be  deemed  to  be  dissolved  for  the 
purpose  of  enabling  any  creditcws  of  sudi  cor- 

E oration  to  prosecute  suits  against  the  stock- 
olders  thereof  to  eniozce  their  Individual  lia- 
bility If  it  be  shown  that  such  corporation  has 
suspended  business  for  more  than  one  year,  or 
that  any  corporation  now  so  suspended  from 
buainesB  shall  for  three  months  after  the  pas- 
sage of  this  act  fail  to  resume  its  usual  and 
ordinary  business.  Gen.  St  1868,  c.  23,  S  40, 
as  amended  by  Lawa  1883,  c.  46,  S  1;  March  7. 

(1204)  Action  against  Stockholder.  Sec.  44. 
If  any  corporation,  created  under  this  or  any 
general  statute  of  this  state,  except  railway  or 
charitable  or  relic^ous  corporations,  be  disaolv- 
ed,  leaving  debts  unpaid,  suits  may  be  brought 
against  any  person  o*  persona,  who  were  ttodc- 
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Jones,  70  Fed.  754;  Rhodes  T.  Bank,  13  a  0. 
A.  612,  66  Fed.  312;  Bonk  t.  Rlndge.  57  Fed. 
270.  See  Auer  v,  Lombard,  1ft  C.  0,  A.  72,  72 
Fed.  209;  Mechaiilcs'  Say.  Bank  t.  Fidellt; 
JnsuraDce,  Trust  &  Safe-Deposit  Co.  (U.  S.  C. 
C.  Pa.  May  7,  1898)  87  Fed.  113.  These  de- 
cisions are  in  accordance  with  the  principles 
of  the  decisions  of  the  supreme  conft  of  the 
United  States  with  reference  to  statutes  of 
other  states  somewhat  similar  to  those  of 
Kansas.  Flash  v.  Conn,  109  U.  S.  371,  3  Sop. 
Ct.  2G3;  Huntington  v.  Attrlli,  146  U.  S.  657, 
13  Sup.  Ct  224.  The  decisions  of  state  courts 
other  than  those  of  Kansas  are  not  uniform 
upon  the  question  whether  the  statutory  lia- 
bility of  a  stockholder  to  creditors  of  the  cor- 
poratI()n  under  these  statutes  of  Kansas  can 
be  enforced  by  a  suit  against  the  stot:kbolder 
In  any  state  where  he  resides  and  can  be 
served  with  process.  In  favor  of  such  a  doc- 
trine are  Guemey  t,  Moore,  131  Mo.  650,  32 
S.  W.  1132;  Bagley  v.  Tyler,  43  Mo.  App. 
105.  See  Ferguson  t.  Sherman,  116  Gal.  169, 
47  Pac.  1023;  Gushing  v.  Perot,  175  Pa.  St. 
66,  34  Atl.  447.  Contra  are  Fowler  t.  Lamson, 
146  III.  472.  34  N.  E.  932;  Tuttle  v.  Bank,  161 
m.  497,  44  N-  E.  984,  and  Bank  v.  Famum 
(B.  I.  April,  1898)  40  AU.  341.  Marshall  v. 
Sherman,  148  N.  T.  9,  42  N.  E.  410,  Is  a  case 
which  arose  npon  demurrer,  and  somewhat 
resembles  Bank  T.  Blndge,  164  Mass.  203,  27 
N.  E.  1015,  and  the  decisions  In  both  depended 
upon  the  averments  of  the  declaration. 

This  court  baa  many  times  decided  tliat  the 
statntes  of  other  states  creating  the  Uablltty 

holders  at  the  time  of  such  dissolution,  without 
joinins  the  corporation  in  such  eiiit;  and  if 
judgment  be  rendered,  and  execution  satisfied, 
the  defendant  or  defendants  may  sue  all  who 
were  stockholders  at  the  time  of  dlssolutitm, 
for  the  recovery  of  the  portion  of  such  debt,  for 
which  they  were  liable,  and  the  execution  upon 
the  judgment  shall  direct  the  collection  to  be 
made  from  property  of  each  stockholder,  re- 
sjioctively:  and  if  any  nnmber  of  stockholders 
(defendants  in  the  case)  shall  not  have  proper- 
ty enough  to  satisfy  his  or  their  portion  of  the 
execution,  then  the  amonnt  of  deficiency  shall 
be  divided  equally  among  all  the  remaining 
stockholders,  and  collections  made  accordingly, 
deducting  from  the  amount  a  sum  in  proportion 
to  the  amount  of  stock  owned  by  the  plaintiff 
at  the  time  the  company  dissolved.  Gen.  St. 
1868.  c.  23,  S  44;  Oct  31. 

(1205)  Contribution.  Sec.  45.  If  any  stock- 
holder pay  more  than  his  due  proportion  of  any 
debt  of  tb.9  CMiioration,  he  may  compel  con- 
tribution from  the  other  stockholders  by  action. 
Gen.  St  1868,  c.  23,  8  45;  Oct  31. 

(1206)  Liability.  Sec.  46.  Mo  stockholder 
afaall  be  liable  to  pay  debts  of  the  corporation, 
beyond  the  amount  due  on  his  stock,  and  an 
additional  amount  equal  to  the  stock  owned  by 
him.   Gen.  St.  186S,  c  23,  t  46;  Oct.  SI. 

Constitution  of  the  State  of  Kansafc 
Article  12.  Corporations. 
(211)  Dues  from  Corporations.   See.  2.  Dn'es 

from  corporations  shall  be  secured  by  individu- 
al lifibility  of  the  stockholders  to  an  additional 
amount  equal  to  the  stock  owned  by  each  stock- 
holder, and  such  other  means  as  shall  be  pro- 
vided by  law:  but  such  individual  liabilities 
shnll  not  apply  to  railroad  corporations,  nor 
corporations  for  religioua  or  diaritable  pur- 
poses. 


of  stockholders  to  creditors  of  a  corporation 
which  provide  for  a  suit  of  a  special  kind,  to 
which  the  corporation  and  all  stockholderB 
are  to  be  made  parties,  will  not  In  general 
be  enforced  by  the  courts  of  this  state.  It 
often  happens  that  the  courts  of  this  state 
could  acquire  no  Jurisdiction  over  the  corpora- 
tion, which  Is  a  necessary  party,  or  over  many 
of  the  stoclfholders;  and  the  suit  Itself  Is 
sometimes  of  a  kind  unknown  to  onr  laws. 
The  proper  courts  of  the  state  under  whose 
laws  the  corporation  is  established  have  fuU 
jurisdiction  over  the  corporation.  Whether  In 
such  a  suit  such  courts  can  acquire  Jurisdic- 
tion over  all  the  stockholders,  wherever  they 
reside,  In  order  to  determine  their  liability 
under  the  statates  to  which  they  may  be  held 
to  have  assented  In  becoming  stockholders,  It 
Is  unnecessary  now  to  consider.  The  proceed- 
ings are  somewhat  analogous  to  the  laying  of 
an  assessment  ratably  upon  all  the  stockhold- 
ers for  the  purpose  of  paying  the  debts  of  the 
corporation  In  the  manner  and  to  the  extent 
prescribed  by  the  statutes.  The  special  reme- 
dy provided  by  the  statutes  must  be  pursued, 
and  as  the  statutes  of  a  state  haye  no  force, 
ex  proprio  vlgore,  beyond  the  territorial  limits 
of  the  state,  the  remedy  nsually  must  be  pur- 
sued In  the  state  where  the  corporation  has 
been  established  and  the  statutes  passed. 
Erickson  t.  Nesmlth,  15  Gray,  221,  4  AUen. 
233;  New  Haven  Horseshoe  Nail  Co.  t.  Linden 
Spring  Co..  142  Mass.  349^  7  N.  K  773;  Post 
T.  Railroad  Co.,  144  Mass.  341,  U  N..B.  &40; 
Bank  t.  Rindge.  154  Mass.  203,  27  N.  E.  1015; 
Cofflng  V.  Dodge,  167  Mass.  231,  45  N.  K.  Xf  ZS. 
See  Bank  v.  Francklyn,  120  U.  S.  747,  7  Sup. 
Ct  757;  I^wry  v.  Inman,  46  N.  Y.  119;  May 
T.  BUck,  77  Wis.  107,  45  N.  W.  »49;  Rice  v. 
Merrimack  Hosiery  Co.,  53  N.  H.  114;  NImIck 
T.  Iron- Works  Co.,  25  W.  Ya.  184.  In  Hlgglns 
T.  Railroad  Co.,  1£5  Mass.  173.  29  N.  E.  534, 
the  grounds  on  which  the  courts  of  this  state 
entertain  an  action  at  law  founded  on  the 
statutes  of  another  state  are  stalled  to  be  as 
follows:  "Assuming  that  the  cause  of  action 
is  one  not  existing  at  the  common  law,  btft 
created  by  the  statute  of  another  state,  we 
have  seen  that  It  is  transitory,  and  that  It 
survives  and  passes  ifrom  the  deceased  to  bis 
administrator.  When  an  action  Is  bronght 
upon  It  here,  the  plalntlBF  is  not  met  by  any 
difficulty  upon  these  points.  Whether  our 
courts  will  entertain  It  depends  npon  the  gen- 
eral principles  which  axe  to  be  applied  In 
determlnhig  the  question  whether  actions 
'founded  upon  the  laws  of  other  states  sh&ll 
be  heard  here.  These  principles  .require  that, 
In  cases  of  other  than  penal  actions,  the  twr- 
eign  law,  if  not  contrary  to  our  puhHc  policy 
or  to  abstract  Justice  or  pure  morals,  or  cal- 
culated to  Injure  the  state  or  Its  cltlz«is,  shall 
be  recognized  and  enforced. here.  If  we  have 
Jurisdiction  qf  all  neceasary  parties,  and  If  we 
can  see  that,  consistentiy  with  oar  own  forms 
of  procedure  and  law  of  trials,  we  can  do 
snbstantlal  Justice  between  the  parties.  If 
the  foreign  law  Is  a  penal  statute  or  If  It 
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oflendB  our  own  poll^,  or  Is  repugnant  to 
Justice  or  to  good  morals,  or  Is  calculated  to 
Injure  tbe  state  or  Its  citizens,  or  If  we  have 
not  Jurisdiction  of  parties  who  most  be 
ttrongtat  In  to  enable  us  to  give  a  satisfactory 
remedy,  or  If,  under  our  forms  of  procedure, 
an  action  here  cannot  give  a  substantial  reme- 
dy, we  are  at  liberty  to  dedbie  Jurisdiction. 
Wanchard  Russell,  18  Maas.  1,  6;  Prentiss 
T.  Sarage,  Id.  20,  24;  Ingrabam  t.  Geyer,  Id. 
146;  Tappan  t.  Poor,  15  Mass.  419;  ZIpcey  t. 
Thompson,  1  Oray,  243,  210;  Srlckson 
Kesmlth,  16  Gray,  221,  4  AUen.  233.  236; 
Halsey  t.  McLean,  12  AHen,  438,  448;  Kew 
Haren  Horseshoe  Nail  Co.  t.  Unden  Spring 
Co.,  142  Mass.  849.  353,  7  N.  a  778;  Bank  T. 
Btndge,  154  Mass.  206,  27  N.  B.  1015."  la 
Post  V.  RiUIroad  Co..  supra,  this  court  say: 
"Tbe  obligation  imposed  by  the  statutes  of 
Ohio  upon  the  stockholders  for  tba  purpose 
of  securing  the  payment  of  the  debts  of  tbe 
corporation  im  quasi  eii:  contracto.  It  must  be 
taken  that  all  persraa  who  become  vtock- 
holders  in  an  Ohio  corporation  know  the  law 
under  which  the  corporation  Is  o^^tsed,  and 
ttBsent  to  the  ttoblUty  which  tiiat  law  Impcnes 
upon  stockholden,  and  that  all  prasons  who 
deal  with  the  corporation  rely  upon  the  lia- 
bility of  tbe  stockholders  as  security  tax  the 
payment  of  whaterer  debts  may  be  dae  them 
from  the  corporation.  It  is  for  the  people 
or  tbe  legislature  of  each  stats  to  datermlse 
to  what  extent.  If  at  all,  the  stockholders  ot 
cOTporatlons  created  by  the  laws  of  that  state 
shall  be  liable  for  the  debts  of  such  corpora- 
tkms.  It  was  ^ly  the  policy  of  Massachu- 
setts to  make  every  stockholder  Bable  to  have 
his  property  taken  to  satisfy  a  Judgment 
against  a  Massachusetts  corporation  of  which 
be  was  a  member.  See  Child  t.  Inm.Woiks, 
187  Mass.  516.  And  although  this  policy  has 
now  been  changed,  and  the  liability  restricted 
to  specific  cases  and  to  corporations  of  a 
particular  character,  yet  Hiere  Is  notbing  In 
the  laws  of  Ohio,  as  stated  In  the  bill,  that  Is 
80  opposed  to  tbe  general  ptdlcy  of  our  laws 
that  ere'n  citizens  of  Massachusetts,  ytho  Tol- 
nntarily  have  become  stockholders  in  OliJa 
corporations,  should  not  be  held  to  perform 
the  obligations  Imposed  by  those  laws." 
Wben  tbe  liability  Is  distinetly  Imposed  by 
statute  upon  tbe  sto<AhoIders  sererally.  It 
would  be  unfortunate  If  It  should  not  be  en- 
forced against  stockholderB  not  resident  with- 
in the  state  imder  whose  laws  the  corporation 
baa  been  established  for  the  rea«m  that  due 
process  could  not  be  served  on  them  within 
that  state,  and  the  courts  <^  the  state  where 
tbey  reside  wonld  not  take  Jurisdiction  of 
suits  to  enforce  the  liability.  It  certainly  con- 
cons  tiie  due  admlnlstratloa  of  Justice  that 
oonresldent  stockholders  should  be  compelled 
by  proceeding  somewhere  to  perform  the 
statutory  obligations  towards  creditors  of  tbe 
corporation  which  they  have  assumed  by  be- 
coming stockholders.  The  remedy  provided 
hf  paxngraphs  1200  and  U04  of  the  General 


Statutes  of  KOisas,  even  If  api^lcabte  to  the 
present  case,  was  not  Intended  to  be  exclusive 
when  a  Jud^ent  turn  been  obtained  against 
the  corporation.  Hie  present  plaintiff  has  pur- 
sued exactly  the  remedy  provided  by  para- 
graph 1192  of  those  statutes.  Thatparagraph 
permits  tbe  plalntiflt  to  proceed  by  action  to 
charge  tbe  stockholders  with  the  amount  of 
the  Judgment  The  courts  of  Kansas  hold 
that  the  action  must  be  against  tbe  stock- 
holdos  severally,  and  not  Jointly.  The  stock- 
holder who  pays  more  than  his  proportion  of 
any  debt  of  the  corporation  may  compel  con- 
tribution from  the  other  stockholders  by  ac- 
tion. Tbe  creditor  can  by  action  collect  tbe 
amount  of  his  Judgment  mnalning  unpaid  of 
any  Bto<A:holder,  "to  any  extent  equal  to  tbe 
amount  of  stock  by  him  or  her  owned,  to- 
gether with  any  amount  unpaid  thereon.** 
The  stockholder  Is  discharged,  as  against  all 
creditors  of  the  corporation,  when  he  has  paid 
the  debts  of  the  corporation  to  tbla  extent 
We  are  unable  to  see  In  what  manna  the 
enforcement  of  these  statutes  by  the  courts 
of  Massachusetts  against  stockholders  resi- 
dent her^  at  the  Instance  of  a  creditor  of 
the  corporation,  does  any  Injustice  to  the  cttl- 
teoB  of  Massachusetts.  If  tbey  pay  what 
they  are  required  to  pay.  they  have  the  same 
remedy  for  contribution  which  any  other 
stockholders  have.  This  rmnedy  may  be  dlfll- 
cult  to  enforce,  because  Uie  stockholders  may 
reside  in  many  different  states  or  countries; 
but  the  same  remedy  tor  contribution  Is  given 
to  all  stockbolders,  wherever  tbey  reside. 
The  legislature  of  Kansas  has  chosen  to 
to  the  creditors  et  certain  of  Its  corporations 
the  security  which  the  Individual  liabUl^  of 
each  stockholder  affords,  to  the  extent  pre- 
scribed  by  its  statutes,  leaving  the  burden  of 
enforcing  contribution  from  other  stocUiold- 
ers  on  any  stockholder  who  has  been  com- 
pelled to  p^  anything  In  discharge  of  tbe 
debts  of  the  corporation.  This  someirtiat  re- 
sembles tbe  law  of  Massachusetts,  whereby 
Judgmmt  creditors  of  cities  and  towns  can 
levy  execution  on  the  property  of  any  inhab- 
itant, and  such  Inhabitant  Is  left  to  enforce 
contribntion  from  tiie  other  Inhabitants.  Per- 
sons becoming  stockholders  In  foreign  corpo- 
rations can  ascertidn  the  nature  and  extent 
of  the  llaUIlty  of  the  stockholders  in  such 
conmrations  ac>jordlng  to  the  laws  of  the 
state  or  country  under  which  the  corpora- 
tions are  organized,  and  they  cannot  com- 
plain If  thfai  liability  Is  enforced  against 
them. 

We  are  unable  to  assent  to  the  decision  of 
the  supreme  court  of  Pennsylvania,  in  Custa- 
ing  V.  Perot,  175  Pa.  St  66,  84  Ati.  447,  that 
the  liability  of  the  defendant  passed  to  the 
receivers  of  the  corporation  as  an  asset  be- 
cause we  think  that  tbe  liability,  as  created 
by  the  statutes  of  Kansas,  Is  dlrecQy  to  tbe 
creators,  and  cannot  be  enforced  by  receiv- 
ers in  tbelr  own  name,  or  In  the  name  of  tbe 
eotporatlMt.   Bank  t.  ESUb,  166  Mass.  414- 
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419,  41  N.  B.  3^;  First  Nat  Bank  v.  Blng- 
bam  Mfg.  Cq^  127  Mass.  568,  567;  Cliamber- 
Ua  T.  Hugoenot  Mfg.  Co..  118  Mass.  532. 

The  law  of  Kansas  was  a  fact  to  be 
proved  In  tbe  present  snit.  Where  the  evi- 
dence of  foreign  law  consists  entirely  of  stat- 
utes or  reports  of  judicial  decisions,  the  con- 
struction and  effect  of  the  statutes  and  de- 
cisions are  usually  for  the  court  alone.  Bride 
T.  Clark,  161  Bfass.  130,  36  X.  E.  745;  Beyer 
T.  Association.  157  Mass.  367,  32  N.  B.  468; 
Gibson  r.  Insurance  Co.,  144  Mass.  81,  10  N. 
E.  729.  Where  the  decisions  are  conflicting, 
or  where  Inferences  of  fact  most  be  drawn, 
tbe  anestlon  of  what  the  law  Is  becomes  one 
of  fact  Wylle  t.  Cotter,  170  Mass.  356.  49 
N.  E.  746. 

Upon  the  evidence  Intmdaced  at  the  trial  a. 
majority  of  the  court  think  that  tbe  reason- 
able Inference  Is  that  the  action  given  to  at* 
force  tbe  llablUty  of  sto<^holdera  under  par- 
agraph 1192  of  the  General  Statutes  of  Kan- 
sas of  18S9  was  Intended  to  be  a  transitory 
action,  of  such  a  nature  that  It  might  be 
Ivoughi  In  any  court  of  general  Jurisdiction 
oret  similar  actions  in  any  state  or  country 
where  service  according  to  the  laws  of  that 
state  or  country  could  be  made  upon  a  stock- 
holder. A  majority  of  tbe  court  are  of  opin- 
ion that  tbe  superior  court  sbould  have  found 
In  accordance  with  the  seventh  request  of  the 
plaintiff.  This  almost  necessarily  follows,  In 
tbe  view  we  have  taken  of  tbe  statutes  of 
Kansas,  from  Uie  four  rulings  requested  by 
the  pliUntiff  which  the  court  gav^  whether 
tbey  be  regarded  as  rulings  of  law  or  findings 
of  fact  It  is  unnecessary  now  to  consider  the 
other  questions  which  have  been  argued,  or 
which  appear  In  the  bni  of  exceptions.  The 
entry  must  be:  Exceptions  sustained. 


(Xii  III.  ass) 

FXETCHEB  v.  SHEFBEBD  et  al.i 
(Supreme  Court  of  IlUnois.   June  18,  1898.) 

Dbbd—Sdbbbkdrh— Proof  of  Contbiits— Ubliv* 

BKT— Do  w  BH— Witness. 

1,  Surrender  by  the  ffrantee  of  an  unrecord- 
ed deed  must  be  with  the  intention  or  request 
that  it  be  destroyed,  for  the  purpose  of  revest- 
ing title  in  tbe  grantor,  in  order  that  the  gran- 
tor may  thereby  acquire  even  the  equitable 
title. 

2.  In  an  action  by  an  h^  for  partition  of  de- 
ceased's estate,  defendant  whose  contention 
that  a  certain  tract  bdongs  to  him  by  reason 

of  a  deed  from  decedent  would  reduce  the  es- 
tate, is  incompetent  to  testify,  under  2  Starr  & 
O.  Ann.  St.  (2d  Ed.)  c.  51,  %  2,  declaring  a  party 
interested  in  the  event  of  a  suit  incompetent  to 
testi^  of  his  own  motion  or  in  his  own  behalf, 
where  an  adverse  party  sues  as  heir  of  de- 
ceased. 

8.  Contents  of  lost  deed  Is  sufficiently  proved 
by  evidence  of  the  parties,  consideration,  and 
ibe  property  conveyed,  and  that  it  was  a  quit- 
claim. 

4.  Title  passes  on  delivery  of  deed  to  grantee 
notwithstanding  verbal  understand! nrr  that  it 
Bhall  take  effect  only  on  certain  conditions. 

5.  Quitclaim  deed,  by  one  having  unassigned 
dower  in  a  certain  tract  of  all  her  Interest 
—.  -  ■■  ■    ■  . 

a  Behearing  denied. 


therein,  to  one  owning  an  undivided  one-third  of 
the  tract  releases  the  dower  only  In  the  undi- 
vided one-third  interest. 

Appeal  from  circuit  court  Champaign 
county;  Francis  51.  Wright  Judge. 

Bill  by  Jane  F.  Fletcher  against  Minnie  B. 
Shepherd  and  others.  Decree  for  defend- 
ants.  Complainant  appealsL  Beversed. 

This  Is  a  bill  for  the  partition  of  40  acres 
of  land,  alleged  to  have  been  owned  by  one 
George  W.  Whipple  at  the  time  of  bis  death, 
and  was  filed  at  the  3{arefa  term,  1896.  of  the 
circuit  court  of  Champaign  county  by  the 
appellant,  Jane  F.  Fletcher,  a  daughter  of 
said  George  W.  Whipple,  against  the  appel- 
lees Minnie  B.  Shepherd  and  George  Whip- 
ple, a  daughter  and  son  of  the  said  de<»a8ed. 
and  appellee  Emily  WhIpiAe,  his  widow. 
Answer  was  filed  to  the  bill,  and  reidicallon 
was  filed  to  the  answer.  The  cause  was  re- 
ferred to  a  master  In  chancery  to  take  testi- 
mony and*  to  report  his  condnstona,  which 
condtislons  are  substantially  In  accord  with 
the  views  expressed  in  die  opinion.  Excep- 
tions were  filed  to  the  master's  report  and 
were  sustained  by  the  dicnlt  court  which 
found  that  the  equities  of  tbe  cause  wwe 
with  the  defendants,  and  ^missed  the  bill 
for  want  of  equity.  The  preset  apjieal  la 
prosecuted  from  such  decree  of  rtfwmiMai. 

Cunningham  &  Boggs,  for  appellant.  J. 

L.  Bay,  for  appellees. 

MAGBCDEB,  J.  (after  stating  the  facts). 
George  W.  Whipple  died  Intestate  on  June 
12,  1895,  leaving  him  surviving  his  widow, 
tbe  appellee  Emily  Whipple,  and  three  chil- 
dren, as  his  only  heirs  at  law,  to  wit  his 
daughter  the  appellant  Jane  F.  Fletcher,  bis 
daughter  the  appellee  Mluule  B.  Shepherd, 
and  his  son,  the  appellee  George  Whipple. 
In  his  lifetime  he  was  tbe  owner  in  fee  of 
the  40  acres  of  land  Involved  in  this  con- 
troversy, but  whether  he  was  the  owner 
thereof  at  the  time  of  his  decease  is  a  dis- 
puted question  in  tbe  case,  and  Is  the  main, 
if  not  the  only,  question  to  be  determined 
In  order  to  settle  the  issues  made  by  the 
pleadings. 

On  December  18,  1884,  George  W.  Whipple 
executed  a  quitclaim  deed,  conveying  the 
said  40  acres  to  his  daughter  tbe  appellee 
Minnie  B.  Shepherd.  At  tbe  same  time  Min- 
nie B.  Shepherd  executed  back  to  him  a  quit- 
claim deed  reconveylng  the  said  40  acres. 
Tbe  deed  from  tbe  deceased  to  Mrs.  Shep- 
herd was  recorded  on  January  2,  1885.  The 
deed,  however,  executed  by  Mrs.  Shepherd 
,  conveying  the  property  to  the  deceased,  was 
never  recorded  during  his  lifetime.  George 
W.  Whipple  remained  In  possession  of  the 
premises  from  December  18,  1884,  when 
these  deeds  were  executed,  up  to  the  date 
of  bis  death,  on  July  12,  1885,  leasing  the 
land,  or  parts  thereof,  in  the  meantime,  to 
other  parties,  and  collecting  tbe  ren^. him- 
self,  and  paying  the  taxes  and ,  exeri^lalag 
acts  of  ownership  over  the  land. 
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The  drctunBtances  tn  regard  to  the  execu- 
tion of  the  deeds  are  substantially  as  tol- 
Iovb:  On  December  18,  nm*,  Oeorye  W. 
Whipple  went  to  the  office  of  a  Justice  of  the 
peace  named  J.  M.  Mullen,  at  Pesotnm,  la 
said  county*  and  requested  the  Justice  to 
execute  two  quitclaim  deeds.  The  Justice 
wrote  out  both  quitclaim  deeds,  being  the 
same  which  have  already  been  mentioned*  at 
the  same  time.  The  deceased  signed  and  ac- 
knowledged the  quitclaim  deed  from  himself 
to  MiDnle  B.  Shepherd  at  the  Justice's  office. 
He  then  requested  the  Justice  to  take  Ihe 
other  quitclaim  deed,  which  had  been  drawn 
up  to  be  »ecuted  by  Minnie  B.  Shepherd 
to  the  said  George  W.  Whipple,  to  her  house, 
which  wu  half  a  mile  distant  from  the 
justice's  office,  and  there  hare  her  sign  It 
and  bring  It  back.  The  Jiutlce  took  the 
deed  to  the  house  of  Mhmie  B.  Shepherd, 
where  she  signed  and  acknowledged  it,  and 
then  carried  it  back  to  his  office;  and  George 
W.  Whlpide  took  both  deeds,  and  carried 
them  away  with  hioL 

No  question  seems  to  be  made  between 
the  parties  as  to  the  delivery  of  the  deed 
firom  the  deceased  to  Minnie  B.  Shepherd. 
Certainly,  the  recording  of  the  deed  on  Janu- 
ary %  188^  was  prima  fade  eridence  of  Its 
delivery.  The  appelliees  take  the  ground 
that  this  deed  was  delivered  to  Mrs.  Shep- 
herd, because  they  now  claim  that  tiie  titie 
to  the  whole  of  the  property  is  In  h&e.  The 
appellant  in  her  bill,  although  attacking  the 
deed  to  Mrs.  Shepherd  as  colorable,  and  as  a 
dond  upon  her  title,  admits  that  It  was 
executed  and  delivered  to  Mrs.  Shepherd. 

As  to  the  deed  executed  by  Mrs.  Shepherd 
to  her  father,  the  facts  show  that  there  was 
a  delivery  thereof  to  the  gruitee  therein. 
Mrs.  Shepherd  signed  and  acknowledged  the 
deed  before  the  justice  of  the  peace  at  her 
house,  and  handed  It  to  the  Justice,  in  order 
that  be  might  deliver  it  to  her  father,  the 
grantee  therein,  and  It  was  so  delivered  on 
the  day  of  lis  execution.  When  a  party  ac- 
knowledges before  a  proper  officer  the  exe- 
cution and  delivery  of  a  deed  mode  by  him, 
and  allows  the  officer  to  hand  the  same  to 
the  grantee  without  objection,  this  will 
amount  to  a  delivery.  Hewitt  v.  Clark,  91 
m.  aos.  If,  then,  the  deed  executed  by 
Mrs.  Shepherd  to  the  deceased  was  ddiv- 
ered  to  him,  the  title  passed  frofo  her  to  him. 
Prior  to  his  death  George  W.  Whipple  never 
conveyed  away  the  40  acres  thus  deeded 
back  to  him  by  his  daughter  Mrs.  Shepherd. 
It  would,  therefore,  seem  to  follow  that,  at 
the  time  of  his  death,  the  title  thereto  was 
In  the  deceased,  and  by  his  death  passed  by 
descent  to  his  three  children  above  named, 
subject  to  the  dower  of  the  appellee  Emily 
Whlpide.  The  contention  of  the  appellant 
is  that  she  is  the  owner  of  an  undivided  one* 
third  part  of.  the  land  upon  the  alleged 
ground  that  her  father  owned  It  when  he 
died,  and  that  the  appellees  Minnie  B.  Shep- 
herd and  George  Whipple  are  also  the  own- 


ocs  each  of  an  undivided  one<tiiira  part 
thereof.  The  fact  that  the  quitclaim  deed 
from  Mrs.  Shepherd  to  her  father  wiub  not 
recorded  would  make  no  dUference,  so  far  as 
the  passage  of  the  tilje  from  her  to  him  Is 
concerned,  the  deed  having  been  duly  exe- 
cuted and  delivered. 

Ko  conslderaUon  was  paid  by  Mrs.  Shep- 
herd for  the  deed  executed  to  her  by  her 
father,  nor  did  she  ever  take  possession  of 
the  premises  thereunder  In  his  lifetime.  The 
consideration  named  in  the  deed  was  one 
dollar.  It  is  claimed  hy  the  appellras  that 
Uie  deceased  Intended  to  ^ve  tlw  land  to  his 
daughter  Mrs.  Shepherd,  and  that  the  only 
object  sought  to  be  accomplished  by  the  ex- 
ecution of  the  quitclaim  deed  by  her  con- 
veying the  land  back  to  him  was  that  he 
might  hold  such  deed  as.  a  protection  to  him- 
self, so  as  to  give  htan  the  right  to  use  and 
control  the  land  and  receive  the  rents  there- 
of during  his  lifetime.  In  other  wwds,  It  Is 
said  that  he  deeded  the  land  outriieht  to  his 
daughter,  but  Intended  only  to  retain  a  life 
estate  in  himself,  with  the  right  to  use  the 
land  and  draw  its  rents  as  long  as  he  lived. 
He  did  not,  however,  reserve  audi  life  estoto 
in  e^ren  terms  in  the  deed  which  he  exe- 
cuted to  her,  and  the  deed  which  she  «cecut- 
ed  back  to  him  was  absolute  upon  Ite  face, 
and  contained  no  provision  whatever  In  ref- 
erence to  a  life  estate. 

But  it  is  said  Uiat,  before  the  death  of 
Geoi^  W.  Whipple,  he  surrendered  the  deed, 
executed  by  his  daughter  to  himself,  to  her 
husband,  with  directions  to  the  latter  to  eat- 
render  It  to  Mrs.  Shepherd  to  be  destroyed. 
It  Is  claimed  that  Shepherd  took  the  deed 
from  the  deceased,  and  handed  it  to  his 
wife,  and  that  thereupon  she  put  It  In  the 
stove  and  bamed  It  up.  Where  a  convey- 
ance ot  a  tract  of  land  Is  executed  and  de- 
livered,  tiie  subsequent  destruction  or  sur- 
render of  the  deed  will  not  revest  the  title  to 
the  land  In  the  grantor.  Dtmcan  v.  Wick- 
UfEe,  4  Scam.  45S;  Oliver  V.  OUver,  149  111. 
642,  36  N.  E.  055;  GUlesple  V.  Gniesple,  159 
HL  84,  42  N.  E.  305.  The  mere  fact  of  the 
destruction  ot  the  deed  after  It  was  delivered 
to  the  deceased  would,  therefore,  be  of  no 
particular  significance,  so  far  as  revesting 
the  title.  In  the  grantor,  Mrs.  Shepherd,  is 
concerned.  It  is  said,  howevw,  that  when 
the  deceased  delivered  the  deed  to  Shepherd, 
to  be  taken  to  Mrs.  Shepherd,  It  was  so  de- 
livered with  the  intention  on  the  part  of.  the 
grantee,  George  W.  Whipple,  that  the  deed 
should  be  destroyed,  and  with  directions  that 
his  daughter  should  so  dispose  of  It,  In  or- 
der that  she  might  be  folly  reinvested  with 
the  title  to  the  land.  It  has  been  held  by 
this  court  In  several  cases  that  if  the  gran* 
tee.  In  surrendering  up  an  unrecorded  deed 
that  has  been  executed  and  delivered  to  him, 
does  BO  with  the  intention,  or  with  the  re- 
quest, that  it  be  destroyed,  for  the  purpose 
of  revesting  the  title  In  the  grantor.  In  that 
case  the  grantor  acquires  the  equitable, 
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though  not  the  legal,  Utle.  Happ  ▼.  Happ, 
156  m.  183,  41  N.  B.  89;  Santord  t.  Flnkle. 
112  ni.  146;  GUleaple  V.  GUle^ple,  supra.  It 
la  to  be  noted  that,  In  the  case  of  Happ  t. 
Happ,  Bupra,  where  an  unrecorded  deed  was 
surrendered  by  the  grantee  to  the  grantor, 
the  grantor  was  in  possession  of  the  land 
named  In  the  deed.  The  grantor,  Ura.  Shep* 
herd,  was  nerer  In  possession  of  the  land 
here  InTolved  during  her  fath«^  lifetime, 
but  he  retained  the  possession  thereof  up  to 
the  iaj  of  his  death.  Under  the  anthorlties 
here  ref^red  to,  Mrs.  Shepherd  might  be  re- 
garded as  the  equitable  owner  of  the  land, 
If  there  was  any  competent  evidence  In  the 
record  establlshtaig  the  fact  that  the  deed 
was  surrendered  by  the  deceased  ,  to  her  with 
the  directions  already  qpedfled.  But  Uie  on- 
ly witnesses,  by  whom  the  surrender  of  the 
deed  and  its  destruction  under  the  drcum- 
stancra  already  narrated  are  proven,  were 
not  competent  witnesses,  and  ahould  not  have 
been  allowed  to  give  the  testlmox^  npon  this 
subject  appearing  In  the  record. 

Mt  Shepherd,  to  whom  me  deed  Is  aUeged  to 
have  been  handed  by  the  deceased  for  deltr- 
ery  to  Mrs.  Shepherd,  was  not  examined  as  a 
Mtness  in  this  case,  as  he  died  before  the 
hearing  thare<^.  The  only  witnesses,  who 
testified  to  the  alleged  surrender  and  destruc- 
tion of  the  deed  and  the  allied  directions  of 
the  deceased  In  reference  thereto,  are  the 
appeUees  Minnie  B.  Shepherd  and  Bmfly 
Whipple.  Tbey  were  incompetent  witnesses, 
in  this  proceeding,  as  to  matters  occuRlng 
prior  to  th0  death  of  George  W.  Whipple, 
under  section  2  of  chapter  51  of  the  act  In  re- 
lation to  evidence.  Tb&t  section  says  that 
"no  party  to  any  drU  acting  suit  or  pro- 
ceeding, or  person  dhrectly  Interested  In  the 
erent  thereof,  shall  be  aUowed  to  testify 
therdn  of  his  own  motion,  or  In  his  own  be- 
half, by  virtue  of  the  foregoing  section,  where 
any  adverse  party  sues  or  defends  as  the 
*  *  *  heir,  legatee  or  devisee  of  any  de- 
ceased person,  •  •  •  nnlw  when  called 
as  a  witness  by  such  adverse  party  so  suing 
or  defending."  etc.  2  Starr  &  C  Ann.  St  (2d 
Bd.)  p.  1824.  Here  the  appeUees  Minnie  B. 
Shepherd  and  Bmlly  Whipple  are  parties, 
and  the  adverse  party  Is  Mrs.  Fletcher,  the 
appellant  who  sues  ss  the  heir  of  her  de> 
ceased  father,  George  W.  Whipple.  This  Is 
not  merely  a  proceeding  for  partition  of 
land  between  the  heirs  and  for  an  adjustment 
of  advancements  made  to  some,  nor  are  the 
matters  here  Involved  mer^y  the  relative 
rights  of  heirs  as  to  the  distribution  of  on 
estate.  On  the  contrary,  the  decision  here 
sought  by  the  appellees  would  tend  to  reduce 
or  Impair  the  estate,  and  deprive  the  heirs 
of  It,  because  the  contention  of  the  appellees 
is  that  Minnie  B.  Shepherd  is  the  owner  of 
the  whole  property  as  against  her  brother  and 
sister,  not  by  reason  of  being  an  heir  of  the 
deceased,  but  by  reason  of  a  deed  alleged  to 
have  been  executed  to  her  by  the  deceased. 
We  have  held  that  the  gbject  of  the  statute 


above  quoted  Is  to  protect  the  estate  of  de- 
ceased persons  from  the  assaults  of  strongns, 

and  relates  to  proceedUigs  where  the  de<i^ston 
sought  by  the  party  testifying  would  tend  to 
reduce  or  Impair  the  estate.  Bbert  t.  Gerd- 
Ing,  116  111.  210,  6  K.  B.  501;  Pyle  t.  Pyle, 
ISS  lU.  289,  41  N.  B.  999;  Stodder  T.  Hoff- 
man, 158  lU.  486,  41  N.  B.  1062.  In  addition 
to  what  has  already  been  said,  the  appellee 
Emily  Whipple  was  further  Incompetoit,  un- 
der section  5  of  said  chapter  61,  as  bdng  tiie 
widow  of  the  deceased,  George  W.  Whipple, 
and  testifying  to  conversations  had  with  her 
husband  and  admissions  made  by  hhn  during 
fhelr  married  life.  Gillespie  t.  GlUesple, 
supra;  Pyle  v.  Pyle,  supra.  When  this  In- 
competent testimony  of  Mrs.  Shepherd  and 
Mrs.  Whipple  4s  excluded,  thm  remains  no 
evidence  In  the  record  showing  a  surrender 
by  the  deceased  of  the  deed  to  himself  with 
the  request  thft  it  be  destroyed  for  the  pui^ 
IwBe  of  revesting  the  title  In  the  grantor 
therein,  Mrs.  Shepherd.  The  esse  most, 
therefore,  tw  considered  as  though  the  title 
was  In  the  deceased,' George  W.  Tnili^le,  at 
the  time  of  his  death,  by  virtue  of  the  quit- 
claim deed  executed  to  him  by  his  daughter 
Mrs.  Shepherd.  Under  this  view,  It  Is  not 
necessary  to  contider  the  allegations  of  the 
bill  as  to  the  purpose  for  which  the  deed 
from  the  deceased  to  Us  daughter  Mrs.  Shep- 
herd was  executed.  The  bill  alleges  that 
George  W,  Whliqple  owned  the  land  at  the 
time  of  his  death,  and  that,  1^  reason  of  ouch 
ownership,  his  thnee  children,  surviving  him, 
were  the  owners  each  of  an  undivided  one- 
third  tiiere<MC  ^e  allegation  of  ownership 
at  the  time  of  the  decease  la  as  well  estab- 
lished through  proof  of  the  execution  of  the 
deed  from  Mrs.  Shepherd  to  her  father  as 
It  would  have  been  by  any  proof  shoiring 
the  aUeged  void  Character  of  the  deed  oe- 
cuted  by  her  father  to  her. 

It  is  true  that.  In  this  case,  no  copy  of  the 
quitclaim  deed  executed  by  Mrs.  Shepherd 
to  her  father  was  produced  In  evidence.  No- 
tice was  served  upon  the  defendants  below 
to  produce  the  original  deed,  and  the  oral 
evidence  Introduced  to  prove  its  contento 
was  not  objected  to.  The  proof  shows  that 
the  deed  was  executed  by  George  W.  Whip- 
ple to  Minnie  B.  Shepherd  on  December  IS, 
1884,  and  also  shows  the  consideration  nam- 
ed in  the  deed,  what  property  it  conveyed, 
and  that  it  was  a  quitclaim,  and  not  a  war- 
ranty, deed.  This  waa  sufficient  evidence  to 
prove  its  contents.  Perry  v.  Burton,  111  IlL 
140.  Indeed,  the  execution  of  the  quitclaim 
deed  from  Mrs.  Shepherd  to  her  father  Is 
substantially  conceded  by  both  parties. 

It  cannot  be  said  that  George  W.  Whipple 
held  the  title  to  the  premises  for  Mrs.  Shep- 
herd under  an  express  trust.  There  was  no 
writing  manifesting  any  express  trust  1 
Starr  &  O.  Ann.  St  p.  1200;  Walter  v.  Klock, 
65  111.  302;  Stevenson  v.  Carpnell,  114  III. 
19.  28  N.  B.  379;  Fowler  v.  BUcIi,  136  lU. 
363,  26  N.  E.  696;  Mlttel  V.  Karl,  133  ILL  65, 
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24  K.  B.  S53;  Stodder  T.  Hoffman,  tupra.  In 
case  of  an  actual  delirerr  of  a  deed  by  the 
grantor  to  the  srrantee,  tbe  title  will  pass. 
nofwUbstandlng  a  verbal  onderstandlng  that 
it  Is  to  take  effect  only  on  certain  condi- 
tions. This  iB  so,  because  a  deed,  volantarl- 
ly  placed  In  tbe  bands  of  a  grantee,  cannot 
be  treated  as  an  escrow.  Weber  T.  Christen, 
m  in.  97,  11  N.  K.  893. 

On  July  12,  1800,  Mra  Emily  Whipple,  tbe 
itppellee,  executed  a  deed  to  her  daughter 
Minnie  B.  Sbcpberd,  conveying  to  her,  tn 
consideration  of  one  dollar  and  love  and  af- 
fection, all  ber  interest  to  the  whole  tract  of 
40  acred.  This  deed  was  executed  for  the 
purpose  of  releasing  to  Mrs.  Shepherd  all  of 
her  mother's  dower  Interest  In  tbe  property. 
It  Is  contend&d  by  the  appellant  that  al- 
though, at  tbe  time  when  the  last-meutloned 
deed  was  executed,  Mrs.  Shepherd  was  not  the 
owner  of  the  whole  of  the  40-acre  tract,  yet 
■be  was  tbe  owner  of  an  uudlvlded  one-third 
thereof,  and  that  the  execution  of  tbe  quit- 
claim deed  to  her  by  tbe  widow,  Emily  Whip- 
ple, bad  the  effect  of  releasing  her  dower  In 
tbe  whole  tract  It  Is  claimed  by  the  appel- 
lees that  the  deed  from  Emily  Whipple  to 
Minnie  B.  Shepherd  was  executed  upon  tbe 
theory  that  Mrs.  Shepherd  at  that  time,  un- 
der the  deed  of  December,  18S4,  from  her 
father  to  herself,  was' the  owner  of  tbe  whole 
tract,  and  that.  If  she  Is  held  not  to  be  such 
owner;  she  Is  entitled  to  ber  dower,  as  tbotigh 
tbe  deed  bad  not  been  made.  It  Is  well  set- 
tled that  unas^gned  dower  la  not  the  sub- 
ject of  transfer  or  sale,  and  can  only  be  re- 
leased to  one  In  privity  with  tbe  title  under 
which  the  dowress  claims  Hart  v.  Burch, 
130  ni.  42(1,  22  N.  E.  831.  It  may  be  released 
Id  favor  of  tbe  owner  of  tbe  fee,  but  It  can- 
not be  Invested  In  anotber  separately  from 
the  fee.  Best  v.  Jenks.  123  III  447,  15  N.  B. 
173.  Mra  Whipple  could  have  released,  her 
dower  In  an  undivided  one-third  part  of  the 
premises  to  her  daughter  Mrs.  Shepherd  as 
the  owner  of  an  undivided  one-third  part 
thereof.  A  widow,  having  dower  In  the  com- 
moD  estate,  may  release  to  one  tenant  in 
common  for  his  or  her  share  without  releas- 
ing ber  dower  to  another  tenant  In  common 
who  has  a  different  share.  Hart  v.  Burch, 
supra.  But  the  quitclaim  deed  executed  by 
Mrs.  Whipple  to  Mrs.  Shepherd  did  not  pur- 
port to  convey  Mrs.  Whipple's  Interest  In  an 
undivided  oue-tbird  part  of  the  premises;  it 
purported  to  convey  her  Interest  In  the  whole 
tract  As  to  two-thlrda  of  tbe  tract,  Mrs. 
Shepherd  was  not  the  owner  In  fee  thereof. 
Tbere  could  not  then  have  been  a  release  of 
Mrs.  Whipple's  dower  In  the  two-thirds  not 
owned  by  Mrs.  Shepherd.  To  bold  that 
tbere  was  such  release  would  be  to  bold  that 
a  dowresa  can  release  ber  dower  In  favor  of 
a  person  who  Is  not  the  owuer  of  the  fee. 
We  are  IncliDed'  to  tbe  opinion  that  tbe  deed 
executed  by  Mrs.  Whipple  only  had  the  ef- 
fect of  relcislDg  ber  dower  In  the  undivided 
one-third  Interest  owned  bj  Mra.  Shepherd, 


and  that  ibe  li  stlU  entitled  to  her  right  of 
dower  In  tbe  one-third  owned  by  the  appel- 
lant, Mrs.  Pletcber,  and  In  the  one-third 
owned  by  the  appellee  George  Wblpple. 

Our  conclusion  la  that  George  W.  Whipple, 
deceased,  was  tbe :  owner  of  the  40  acres  at 
tbe  time  of  bis  death;  that  tbe  appellant  and 
tbe  appellees  Mrs.  Shepherd  ' and  George 
Whipple  are  each  entitled  to  an  undivided 
ooe-tblrd  part  of  the  tract  of  land,  as  heirs 
of  the  deceased;  that  tbe  undivided  Interests 
of  tbe  appellant  and  of  the  appellee  George 
Whipple  are  subject  to  the  dower  of  the 
appellee  Emily  Whipple.  Accordingly,  the 
decree  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded  to  that  court,  with 
directions  to  proceed  with  a  partition  of  tbo 
property  in  accordance  with  tbe  views  ber^ 
in  expressed.  Beveraed  and  reouuide<L 

aT4  ZIL  164) 
OLARS  V.  McOORHIOK  at  sLt 
(Supreme  Ooar*'  et  IUIdoIb.   June  18,  189&) 
8TB>m— Cohhon-Law  DsmoATiOK— Errsn— 

OWNtESBIP  or  LiOAX,  TitLK— TKANBrSR. 

1.  Where  the  owner  of  laod  divides  it  Into 
blocks,  a  sale  by  him  of  a  portion  thereof,  un- 
der a  plat  showing  streets,  amoaots  to  a  eom- 
mon-law  dedication  to  the  pnblie  of  all  tbo 
streets  in  tbe  plat  beiooging  to  him,  and  Is  tr- 
revocable. 

2.  Under  a  common-Uw  dedicattoa  of  streets, 
the  legal  title  thereto  rests  In  tbo  abutting  lot 
holders,  not  absolately.  but  aubjeet  to  the  pntn 
lic'a  easement,  and  can  pass  only  with  a  con- 
veyance of  the  abottini  land. 

Error  to  circuit  court.  Cook  county. 

Petition  by  Nettie  P.  McCormlck  and  oth- 
ers against  William  H.  Clark  and  others  to 
establish  title  to  a  atrip  of  land.  From  a 
decree  for  petitioners,  defendant  William  H. 
Clark  brings  error.  Affirmed  In  part,  and  la 
part  reversed. 

Thompson,  Delamater  &  Claxk  and  William 
H.  Wtlfclns,  for  plaintiff  In  arror.  Wilson, 
Moon  &  Meltvalne,  for  defendant  tn  error 
National  MalleaUe  Castings  Oa 

HOGGS,  J.  On.  tbe  4tli  aC  Jannuy, 
1871.  one  8.  J.  Walker,  tbe  owner  of  tbe  M. 
E.  %  of  aectloa  2S,  townriilp  89  N.,  range  U 
B.  of  third  P.  M..  anbdlvlded  the  said  tract 
Into  blocks  and  streets,  and  made,  and  caoa* 
ed  to  be  recorded  In  the  otfioe  of  the  recorder 
of  deeds  wHMn  and  for  the  ooun^  of  Gook, 
a  plat  alKn^ng  such  aabdlrlalon.  The  rec- 
ord of  tbe  plat; was  destroyed  bi  tbe  great 
fire  In  Chicago  la  October,  1^71.  A  decree 
was  entered  In  a  proceeding  brought  for  the 
purpose  of  restoring  the  'tecord  of  the  plat; 
but  as  restored  It  did  not  appear  that  the 
ptat  bad  been  acknowledged  by  the  maker, 
or  that  in  other  respects  It  had  been  ezecnt- 
ed  and  framed  as  required  by  the  statnte. 
It  la  conceded,  and  seems  to  be  Indisputably 
that  the  plat,  as  restored,  la  Insuttlcient  tv 
constitute  a  atatntory  dedlcatloD  of  the 
streeta  Said  plat  as  restored  .Is  as  follows; 

i  paV«tPOg  denied. 
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The  proprietor  of  tiie  plat  sold  and  conrey- 
8d  to  different  persons  and  corporations  the 
blocks  of  land  appearing  on  the  plat,  des- 
ignating and  describing  them  In  the  deeds 
of  conveyance  according  to  their  numbers  as 
shown  on  the  plat  The  title  to  block  2  pass- 
ed by  mesne  conveyances  to  Nettle  F.  Mc- 
Cormlck  and  Oyrns  H.  McCk)rmlck,  Jr.,  in 
their  capacity  as  trustees  for  Harold  McCor- 
mlck  under  the  last  will  and  testament  of  Cy< 
rus  H.  McCormlck;  and  the  title  to  block 
No.  7  of  said  subdlTlslon  passed  to  and  be-, 
came  vested  In  the  same  trustees  under  the 
will  of  said  Gyrus  H.  McCormlck,  deceased, 
as  trustees  for  Anita  McOormlck  Blaine;  and 
the  tlUe  to-  block  No.  10,  as  platted  In  said 
subdivision,  by  like  mesne  conveyances,  pasa- 
ed  to  and  became  vested  in  the  National  Mal- 
leable Castings  Company.  The  respective 
petitioners  each  held  a  portion  of  the  east 
part  of  each  of  Bald  tdocka  by  a  different 
chain  of  title  than  that  by  which  they  be- 
came seised  of  the  other  portions  of  the 
block,  and  each  dalmed  to  own  the  strip  of 
land  Interrenliig  between  the  east  line  of  tiie 
block!  and  the  west  line  of  the  right  of  way 


of  the  railroad  shown  on  the  plat  Varlouft 
deeds  and  other  instruments  affecting,  or 
purporting  to  affect  the  title  to  the  said 
parts  of  blocks  2,  7,  and  lU,  and  said  strl;^ 
between  the  block  lines  and  the  right  of  way, 
were  destroyed  by  the  said  fire  In  Chicago, 
In  1871.  On  the  17th  day  of  May.  1894,  the 
said  trustees  and  the  said  National  Malleable 
Castings  Company,  so  owning  the  said  blocks 
2,  7,  and  10  In  the  said  subdivision,  filed  sep- 
arate petitions  under  the  burnt  record  act 
for  the  purpose  of  obtaining  decrees  estab- 
lishing and  confirming  their  respective  titles 
to  the  said  portions  of  the  east  parts  of  the 
said  blocks,  and  also  establishing  and  de- 
claring tltie  In  each  of  them  to  the  strip  of 
land  lying  between  the  east  line  of  the  said 
block  by  them  respectively  owned  and  the 
west  line  of  the  right  of  way  of  the  said  rail- 
road. The  plaintiff  In  error,  the  Plttsbui^, 
Cincinnati,  Chicago  &  Bt,  Louts  Railroad 
Company,  and  the  ci^  of  Chicago  were  made 
parties  defendant  to  each  of  said  petitions, 
and  filed  answers  thereto.  The  plaintiff  In 
error  also  filed  a  cross  petition  to  each  of 
said  petitions.  In  which  he  contested  the- 
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claim  of  the  said  petitioners^  and  eacb  of 
tbem,  to  tbe  strip  of  grotmd  outsicte  the  lim- 
its of  the  respectlTe  blocks,  and  lying  be- 
tween  the  said  blocks  and  the  said  right  of 
way.  and  asserted  that  the  title  to  the  said 
strips  of  ground  between  the  block  lines  and 
the  right  of  way  had  become  vested  in  him. 
and  prayed  that  a  decree  might  be  entered 
establishing  his  title  thereto.  The  causes 
were  beard  and  a  decree  rendered  in  each 
case  awarding  the  petitioner  in  eacb  case  re- 
lief according  to  the  prayer  of  the  petition. 
The  plaintiff  in  error  prosecuted  a  writ  of 
error  out  of  this  court,  and  brought  the  rec- 
ord In  each  case  before  us  for  review.  The 
cases  Involved  precisely  tbe  same  questions, 
and  woe  for  that  reason  consolidated  In  thla 
court  and  submitted  together  for  decision. 

Prior  to  the  subdivision  of  the  tract  by 
Walker,  the  then  owner,  a  former  owner, 
one  George  EL  Bobbins,  who  also  owned  An- 
other tract  of  land  Immediately  north  there- 
of, executed  and  delivered  to  the  Chicago  & 
Great  Eastern  Railway  Company  a  deed  con- 
veying to  the  said  railway  company,  for  a 
right  of  way,  a  strip  of  land  60  feet  In  width, 
running  from  north  to  south  tliroogh  the 
said  tract  The  center  line  of  ttie  sidd  strip 
so  conveyed  for  a  right  of  way  Intersected 
the  north  Une  of  the  said  tract  subdivided, 
by  the  said  Walker  at  a  point  664.8  feet 
west  of  the  east  Une  of  said  tract  The  ti- 
tle to  this  right  of  way  passed  by  mesne 
conveyances  to  tbe  said  Pittsburg,  Cmein- 
natl,  Chicago  ft  St  Louis  Railroad  Company. 
The  location  of  tills  right  of  way  Is  Indicated 
on  tiie  i^t  hereinbefore  set  out  It  was 
proven  that,  In  surveying  and  establishing 
the  boundaiT  lines  of  blocks  1.  8,  and  9  of 
the  said  subdivision,  the  westerly  lines  of 
said  Mocks  were  located  a  distance  of  10 
feet  over  and  upon  the  said  right  of  way. 
and  a  strip  marked  'fEtailroad  Right  of  Way 
or  Street"  60  feet  In  width,  was  laid  out  and 
platted  Imnwdlatdiy  adjoining  said  blocks  on 
the  west  The  effect  of  this  was  to  locate  the 
westerly  boundary  Une  of  said  strip  mark- 
ed on  tbe  said  plat  "Railroad  Right  of  Way 
or  Street"  16.7  feet  west  of  tbe  westerly  line 
of  the  right  of  way.  It  Is  this  strip,  16.7 
feet  in  width,  adjoining  each  of  said  blocks 
2,  7,  and  10  on  the  east  that  is  the  subject- 
matter  of  contention  in  these  causes. 

It  was  aUeged  In  eacdt  of  the  original  peti- 
tions and  in  eacb  of  the  cross  petitions  filed 
by  plaintiff  In  error  that  the  said  strip  mail- 
ed "Railroad  Right  of  Way  or  Street"  has 
never  been  occupied  uid  used  by  the  public 
or  the  city  of  Chicago  for  street  or  other  pub- 
lic purposes;  and  In  each  of  said  cross  peti- 
tions It  was  averred  the  proprietor  of  the 
said  subdivision  never  dedicated  or  offered 
to  dedicate  the  said  strip  in  question  to  the 
public  or  to  the  city  of  Chicago  for  puUIc 
use,  but  on  the  contrary,  reserved  ttie  said 
strip  (except  that  portion  formerly  conveyed 
f6r  said  right  of  way)  to  his  own  private  use 
and  benefit;  while  It  Is  aUeged  In  each  of 


the  original  petitions  that  the  offer  of  tbe 
proprietw  of  the  said  plat  to  dedicate  the 
said  strip  (except  the  said  right  of  way) 
was  never  acc^ted  by  the  of  Chicago  or 
by  the  pubUc.  After  the  plat  bad  been  ex- 
ecuted and  recOTded,  and  aft»  the  greater 
number  of  blocks  bad  been  sold,  the  strips 
of  ground  In  controversy  were  levied  upon 
and  sold  by  virtue  of  process  issued  upon 
certain  Jndgmente  and  a  decree  which  had 
been  entered  against  the  said  Walker,  the 
proprietor  of  the  plat;  and,  In  default  of 
redemption,  deeds  were  made  purporting  to 
convey  the  ttUe  to  said  strips. to  the  pnr^ 
chaser  at  si^d  sale.  The  purchaser  at  ancb 
sale  conveyed  to  plaintiff  In  error  whatever 
title  he  thus  received.  The  position  of  platai- 
tiff  In  error  is  that  such  conveyance  to  him 
vested  in  bim  tbe  title  to  said  strips  between 
tbe  block  Hoes  and  the  westerly  line  of  the 
right  of  way. 

On  the  17th  day  of  September,  1802,  about 
21  years  after  the  execution  and  recording 
of  the  plat  of  said  subdivision,  the  said  peti-. 
Uoners,  who  then  owned  blocks  :^  7,  10,  and 
15  in  said  subdivision,  filed  In  tiie  office  of 
the  recorder  of  deeds  of  Cook  connty,  and 
caused  to  be  recorded  <m  the  deed  records 
of  the  said  office,  an  instrument  In  writing, 
by  the  said  parties  duly  signed  uid  sealed, 
In  which  they  declared  that  the  ofler  made 
by  the  pn^rietor  of  tbe  plat  to  dedicate  the 
■aid  strip  marked  "RaUroad  Right  of  Way 
or  Street"  to  the  uses  of  a  pubUc  street  has 
never  been  accepted  by  the  pubUc  or  the 
city,  and  was  by  them  withdrawn,  and  was 
no  longer  In  force,  and  declaring  It  to  be 
their  Intention  to  hereafter  devote  said  strip 
to  the  private  use  of  the  respective  parties 
so  signing  said  declaration.  The  position  of 
tbe  petitioners  below  is  that  the  fee  in  the 
strip  to  the  center  of  the  street  passed  by 
the  operation  of  law  to  the  owners  of  the 
blocks  abutting  thereon,  subject  to  the  of- 
fw  of  dedlcatkm;  and  that  as  they  had  ac- 
quired the  titie  to  all  of  the  blocks  abutting 
on  tiie  west  side  of  the  said  strip  which  the 
proprietor  the  plat  offered  to  dedicate  as  a 
street  and  as  such  dedication  had  not  u 
they  claimed,  been  accepted  by  the  public 
or  the  ci^,  It  was  within  their  power  to 
withdraw  the  offer  of  dedication;  and  that 
having  so  'vrithdrawn  said  offer,  tiiey  them- 
sielves  became  possessed  In  fee  of  the  titie 
to  the  center  of  the  said  proposed,  but  now, 
as  they  alleged,  abandoned,  street  The  dr^ 
cult  court  denied  the  contention  of  the  plain- 
tiff In  error  (tbe  cross  petitionei),  and  ac- 
cepted that  of  tbe  defendants  In  error  (the 
petitioners  below),  and  entered  a  decree  con- 
firming and  establishing  the  titie  of  the  said 
petitioners  to  the  strip  In  questiim. 

We  thluk  it  Is  evident  from  the  face  of  the 
plat  that  the  original  proprietor  of  the  sub- 
division Intended  to  set  apart  the  strips  of 
ground,  66  feet  In  width,  running  north  and 
south  between  the  blocks,  for  the  use  of  the 
pubUc  as  streets  or  ways  of  ingress  and 
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egress.  It  was  not  necessary  th&t  a  declara- 
ilon,  either  oral  or  written,  should  be  estab- 
lished,  In  order  to  show  It  waa  the  Intention 
of  the  proprietor  to  dedicate  the  strips  to  such 
uses.  Such  intention  may  be  established  in 
any  eonceivaWe  way  by  which  It  may  be 
made  manifest  A  surrey  and  plat  alone  are 
sufficient  to  establish  a  dedication  If  it  is  evi- 
dent from  the  face  of  the  plat  it  was  the  In* 
tention  of  the  proprietor  to  set  apart  certain 
grounds  for  public  use.  Godfrey  t.  City  of 
Alton,  12  HI.  30;  Smith  t.  Town  of  Flora,  01 
m.  94;  Maywood  Co.  v.  Village  of  Maywood, 
lis  IlL  61,  6  B.  866.  It  not  appearing  that 
all  the  requirements  of  the  statute  were  ob- 
served In  making  the  plat,  and  It  not  appear- 
ing that  the  city  of  Chicago  bad  accepted  the 
plat  as  an  addition  to  the  city  or  the  streets 
therein  marked  as  public  ways  of  the  city, 
the  dedication  was  not  a  statutory  one,  and 
the  title  in  fee  to  the  strips  Intended  to  be 
dedicated  as  streets  did  not  vest  In  the  city, 
but  remained  In  the  original  proprietor.  The 
dedication  was,  however,  good  as  a  common- 
law  dedication,  and  the  legal  title  In  the 
grounds  BO  set  apart  as  for  streets  remained 
in  the  original  owner.  Chicago,  B.  I.  &  P.  R. 
Co.  v.  City  of  Jollet,  79  lU.  23;  Thomaen  v. 
McCormlck,  136  lU.  135,  26  N".  E.  373.  The 
title  thus  remaining  In  a  proprietor  of  such  a 
plat  Is  not  an  absolute  fee,  but  is  a  fee  bur- 
dmed  with  the  offer  of  dedication;  and  it  Is 
retained  only  so  long  as  the  proprietor  goes 
no  further  than  to  hold  out  an  offer  to  dedi- 
cate. If  he  shall  sell  iots  or  blocks  laid  out 
and  shown  apon  the  plat  according  to  tiielr 
description  or  number  given  by  the  plat,  the 
title  resting  in  him  in  fee  to  one-half  the 
street  next  adjoining  the  lot  or  block  so  sold 
passes,  by  operation  of  law,  to  the  purchaser 
of  such  lot  or  block.  Thomsen  v.  McCormlck, 
supra;  Hamilton  v.  RaUroad  Co.,  124  HI.  235, 
15  N.  B.  854;  Busk  v.  Berlin  (filed  at  Jane 
term.  1898)  60  X.  B.  1071;  Clhak  v.  Klekr, 
H7  BL  643,  7  N.  B.  Ill;  Henderson  v.  Hat- 
terman.  146  IIL  555,  34  N.  B.  1041.  Had  the 
plat  tteea  executed  In  conformity  with  the 
Btatnte,  the  fee  title  to  the  streets  would  have 
vested  In  the  city,  In  trust  for  the  public. 
Not  having  been  so  executed,  the  fee  re- 
mained In  the  proprietor,  but  also  In  trust  for 
the  lot  owners  and  the  public 

Without  conceding  that  the  title  to  streets 
and  ways  resting  In  the  proiffietor  of  such  a 
plat,  or  In  the  owner  of  lots  or  blocks  thertin, 
can  be  made  the  subject  of  levy  and  sale  by 
virtue  of  a  Judgment  or  decree  against  such 
proprietor  or  owner,  yet,  as  tt  appeared  that 
the  original  proprietor  of  the  plat  had  con- 
veyed all  of  the  blocks  here  Involved  before 
the  lien  of  the  Judgment  and  decree,  ui>on 
which  tbe  claim  of  title  of  the  plaintiff  in 
error  to  the  strips  could  have  attached,  It  is 
manifest  that  the  plaintiff  In  error  could  not 
take  any  title  In  said  strips  by  virtue  of  such 
sales  thereof  made  by  authority  of  said  Judg- 
ments and  decree,  for  the  reason  that  the  title 
of  the  Judgment  and  decree  debtor,  as  we 


have  seal,  passed,  by  operation  of  law,  to  the 
purchasers  of  tha  blocks  before  becoming  sub- 
ject to  the  Hens  of  the  Judgments  or  decree. 
The  decree  of  the  circuit  court  that  the  plain- 
tiff in  error  was  not  seised  of  title  to  the 
strips  of  land' In  question  was  therefdre  cor- 
rect, and  must  be  affirmed.  But  we  think  the 
court  erred  In  establishing  and  coufirmlng 
title  In  the  petitioners  In  and  to  said  strips. 
Being  seised  of  the  title  of  th^r  blocks,  re- 
spectively, the  law  devolved  upon  the  peti- 
tioners title  to  the  center  of  the  streets  upon 
which  said  blocks  abutted,  which  In  this  in- 
stance would  Include  the  strips  in  question; 
but  the  title  so  vested  in  the  petitioners,  by 
operation  of  law,  Is  not  an  absolute  fee  In  the 
premises,  but  Is  a  title  resting  In  diem  by 
virtue  of  their  ownership  of  the  abutting 
blocks,  subject  to  the  rights  of  aB  oQier  own- 
ers of  blocks  in  the  subdiTlsloii. 

The  following  quotation  from  the  opinion  In 
the  case  of  Z earing  v.  Baber.  74  m,  409,  Is 
here  In  point:  "  *If  one  owning  land  exhibit  a 
map  of  It,  on  which  a  street  Is  defined,  though 
not  as  yet  open,  and  building  lots  to  be  sold 
by  him  with  reference  to  a  front  or  rear  on 
that  street,  or  lots  he  conveyed  being  describ- 
ed as  by  streets  (Schenley  v.  Com.,  36  Pa.  St 
62,  and  Id.  29),  this  Is  an  Immediate  dedica- 
tion of  tliat  street,  and  the  purchasers  of  lots 
have  a  right  to  have  that  street  thrown  open 
forever  (Wyman  v.  Mayor,  etc.,  11  Wend.  487; 
Livingston  T.  Mayor,  etc.,  8  Wend.  8S;  and 
see  In  re  Opening  of  Twenty-Ninth  St,  1  Hill, 
189;  In  re  Opening  of  Thirty-Ninth  St,  Id. 
192);  and  this  principle  Is  not  Umlted  In  Its 
application  to  the  single  street  on  which  such 
lots  may  be  situated.  If  the  owner  of  land 
lays  out  and  establishes  a  town,  and  makes 
and  exhibits  a  plan  of  the  town,  with  various 
plats  of  spare  ground,  such  as  streets,  alleys, 
quays,  etc.,  and  sells  the  lots  with  clear  refer- 
ence to  that  plan,  the  purchasers  of  the  lots 
acquire,  as  appurtenant  to  their  lots,  every 
easement,  privilege,  and  advantage  which  the 
plan  represents  as  belonging  to  them  as  a  part 
of  the  town,  or  to  their  owners  as  citizens  of 
the  town.  And  the  right  tiius  passing  to  the 
purchasers  Is  not  the  mere  right  that  such  pur- 
chaser may  use  these  streets  or  other  public 
places  according  to  their  appropriate  purposes, 
but  a  right  vesting  In  the  purchasers  that  all 
Iiersons  whatever,  as  their  occasion  may  re- 
quire or  Invite,  may  so  use  them;  in  other 
words,  the  sale  and  conveyance  ot  lots  In  the 
town,  and  according  to  Its  plan,  Imply  a  grant 
or  covenant  to  the  purchasers  that  the  street 
and  other  public  places.  Indicated  as  such  up- 
on the  plan,  shaU  be  forever  open  to  the  use  of 
the  public,  free  from  aU  claim  or  interferoice 
of  the  proprietor  Inconsistent  with  such  use. 
Bowan's  Ex'rs  v.  Town  of  Portland,  8  B.  Mon. 
232,  237.  See,  also.  Town  of  Bowling  Green 
V.  Hobson,  3  B.  Mon.  478,  481;  Huber  v.  Gas- 
ley,  18  Ohio,  18;  Dnmmer  v.  Doe,  20  N.  J. 
Law,  86,  106;  Wickllffe  v.  City  of  Lexington, 
11  B.  Mon.  163.'  "  In  Earll  v.  City  of  Chicago. 
136  lU.  277.  26  N.  E.  S70,  the  true  doctrhie 
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was  declared  to  be  "that  If  the  owner  of  land 
exhibits  a  map  or  plan  of  a  town,  or  addition 
platted  thereon,  and  on  which  a  street  Is  de- 
fined, and  sells  lots  abutting  on  soch  street* 
and  with  clear  reference  to  the  plat  exhibited, 
then  the  purchasers  of  such  lots  hare  a  right 
to  have  that  street  remain  open  foreTer.  And 
such  right  Is  not  a  mere  right  that  the  pur- 
chaser may  use  that  street,  but  Is  a  right  vest 
ing  in  the  purchasers  that  all  persons  may  use 
It;  that  the  sale  and  convey ance  of  lots  ac- 
cording to  the  plat  Imply  a  grant  or  covenant 
to  the  purchasers  of  lots,  and  their  grantees, 
that  the  public  street  Indicated  upon  the  plat 
shall  be  forever  open  to  the  use  of  the  public 
as  a  public  highway,  free  from  all  claim  or 
hiterference  of  the  proprietor  or  those  claim- 
ing  under  him  Inconsistent  with  such  use;  and 
that  the  owner  and  all  claiming  under  him 
will  be  perpetually  estopped  from  denying  the 
existence  of  the  street"  The  same  principle 
Is  referred  to  with  approval  In  Prouty  v.  TU- 
den,  164  III  163,  46  N.  B.  445. 

The  petitioners,  and  each  and  every  other 
owner  of  a  block  or  blocks  In  the  subdivision, 
hold  title  to  the  center  of  each  street  upon 
which  the  block  or  blocks  abut;  but  each  and 
all  of  said  owners  have  also  a  like  general 
Interest  and  right  in  all  the  streets,  and  no  one 
owner  may  assume  absolute  and  exclusive 
ownerahlp  or  control  of  the  one-half  of  the 
street  iqton  which  his  premises  may  abut 
But  it  is  urged  In  behalf  of  the  petitioners 
that  the  offer  to  dedicate  the  strips  In  question 
to  the  public  was  withdrawn  by  them,  and 
thereupon  the  title  to  said  strips  which  pass- 
ed to  them,  by  operation  of  law,  as  owners  of 
the  blocks  abutting  thereon,  was  relieved  of 
the  burden  of  the  offer  of  dedication,  and  be- 
came an  absolute  title  in  fee.  When  a  plat  of 
lots,  blocks,  streets,  and  alleys  Is  executed  In 
compliance  with  the  statute,  and  is  accepted 
by  a  city  or  village.  It  may  be  vacated  by  pro- 
ceedings In  conformity  with  the  provisions  of 
the  statute,  for  such  statute  is  framed  with 
the  view  of  protecting  the  rights  of  all  Inter- 
ested; and,  moreover,  the  purcbaaor  of  a  lot 
or  block  in  such  a  plat  buys  in  view  of  the 
statutory  provisions  for  vacating  the  plat 
But  this  is  a  common-law  dedication,  and  the 
right  does  not  attach  to  each  Individual  block 
owner  to  withdraw  the  offer  as  to  the  parts  of 
the  streets  upon  which  his  lot  abuts.  Each 
purchaser  of  a  block  In  the  subdivision  Is  pre- 
sumed to  have  bought  in  view  of  the  system 
of  streets  and  ways  designed  by  the  proprietor 
of  the  plat  to  provide  means  of  ingress  and 
egress  to  and  from  all  parts  of  the  platted 
ground,  not  only  for  the  use  of  the  owners 
and  occupants  of  the  lots  or  blocks,  but  all 
who  might  desire  to  pass  along  such  streets 
and  ways.  The  arrangement  of  streets  and 
ways  formed  a  part  of  the  consideration  of  the 
purchase  of  each  block  or  part  thereof,  not 
only  as  between  the  original  proprietor  of  the 
plat  and  those  who  purchased  from  him,  but 
also  as  between  all  subsequent  vendors  and 
vendees.   The  original  proprietor  sold  to  bis 


vendee  the  rights  and  privllegea  of  the  streets, 
and  each  subseqnentvendorpaased  such  rights 
to  his  vendee.  The  law  implies  mutual  agree- 
ments between  all  such  parties  that  the  streets 
shall  always  remain  opra  for  use  as  platted. 
It  was  not  therefore,  within  the  power  of  the 
petitioners,  as  owners  of  the  blocks  along  the 
west  side  of  the  street  in  question,  being  but  a 
portion  of  the  blocks  In  the  subdivision,  to 
withdraw  the  dedication  of  the  streets,  as 
against  the  private  rights  of  any  other  owners 
of  blocks  or  parts  of  blocks  in  the  subdivision. 
Zearing  v.  Baber,  supra;  Clhak  v.  Klekr,  su- 
pra; EarU  V.  Olty  of  Ohlcago,  SQpra;  Town 
of  Lake  View  t.  Le  Babd,  120  BL  92,  9  N.  BL 
268. 

The  declaration  filed  and  recorded  by  the  pe- 
titioners in  which  they  assume  to  declare  the 
dedicati<m  at  an  end,  and  that  the  absolute 
and  exclusive  title  in  fee  rested  In  them,  was 
without  legal  effect  The  fee  to  the  strips  In 
question  is  attached  to  the  fee  In  the  blocks 
upon  which  the  streets  abut  and  rests  In  the 
owners  of  such  blocks.  It  tei  not  a  title,  vest- 
ing in  the  owners  of  the  blocks  the  ownership 
of  the  strips  as  separate,  Independent  property, 
which  may  be  detached  from,  and  sold  dis- 
tinct from,  the  blocks,  but  it  passes  to  any 
subsequent  holder  of  the  block.  The  decree 
to  the  efFect  that  the  petitioners  are  vested 
with  an  absolute  fee  title  in  the  strips  la  erro* 
neoua,  and  must  be  reversed.  The  decree  con- 
firming and  establishing  the  title  to  the  blocks 
had  the  legal  effect  to  vest  In  the  petitioners 
the  full  Interestand  title  they  respectively  have 
in  these  strips,  and  no  further  declaration  of 
title  should  have  been  made  than  that  the  peti- 
tioners wen  seised  of  the  title  in  fee  to  the 
portions  (tf  blocks  nipei^Tely  owned  bj 
them. 

The  plaintUf  In  «ror,  after  the  master  to 
whom  the  cause  had  been  referred  had  filed 
his  report  entered  his  motion  to  continue  the 
cause  and  re-refer  the  same  to  the  master, 
in  order  that  he  might  produce  certain  al- 
leged newly-discovered  testimony;  but  the 
court  overruled  the  motion,  and  such  ruling 
of  the  court  is  assigned  as  for  error.  This 
alleged  newly-discovered  evidence  was  deem- 
ed material  by  the  plaintiff  In  error,  because, 
as  he  Insisted,  It  tended  to  show  it  was  not 
the  intention  of  the  original  proprietor  of  the 
plat  to  dedicate  the  strip  marked  on  the  re- 
stored plat  "Balkoad  Right  of  Way  or  Street" 
for  street  purposes.  The  evidence  consisted 
in  two  other  plats  made  by  the  same  proprie- 
tor. The  first  of  these  was  the  plat  of  the 
subdivision  of  the  tract  of  land  lying  imme- 
diately north  of  the  track  covered  by  the  sub- 
division Involved  In  this  cause,  and  the  oth- 
er was  a  plat  of  a  'subdivision  made  by  the 
said  proprietor,  of  block  No.  »  in  the  subdivi- 
sion here  involved.  The  resubdivlslon  of 
block  9  was  made  some  two  years  after  the 
subdivision  of  the  tract  of  which  It  Is  a  part; 
and  It  Is  contended  by  the  plaintiff  in  error 
that  by  this  plat  the  proprietor  showed  that  he 
claimed  as  his  Indlvldoal  proper^  the  strips 
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in  question.  We  have  ezamfned  the  plat  as 
preserved  In  the  record,  and  do  not  think  It 
bad  any  tendency  to  indicate  that  the  pro- 
prietor claimed  any  Individual  Interest  in  the 
strips  In  controversy.  We  find  on  the  plat 
a  line  Intended  to  represent  the  western 
boundary  line  of  the  right  of  way  of  the 
railroad,  and  another  line  intended  to  repre- 
sent the  eastern  line  of  block  No.  10,  with 
a  space  Intervening  between  said  lines,  with- 
out anything  In  such  space  to  Indicate  that 
It  Is  not  a  part  of  the  public  street  which  we 
find  from  the  original  plat  was  laid  out  be- 
tween said  blocks  9  and  10.  Moreover,  It 
appeared  from  the'  stipulation  entered  Into 
by  the  parties  hereto  that  the  said  proprie- 
tor of  the  plat  in  controversy  and  the  plat 
subdividing  said  block  9,  after  making  the 
original  plat,  and  before  subdividing  said 
block  9,  had  sold  much  the  greater  number 
of  blocks  in  the  original  subdivision.  It  was 
therefore  beyond  his  power,  by  the  subse- 
auent  subdivision  of  block  9,  to  change  the 
streets  created  by  the  original  plat  of  which 
said  block  9  was  a  part  It  does  not  appear 
from  the  other  plat,  to  secure  the  production 
of  which  a  continuance  was  asked,  a  copy  of 
which  Is  preserved  In  the  record,  when  or  by 
whom  the  same  was  made.  It  purports  to 
show  the  location  of  certain  lots,  blocks,  and 
streets  In  another  and  different  tract  of  land 
from  that  covered  by  the  plat  herein  Involv- 
ed. We  are  unable  to  see  It  had  any  proper 
connection  with  the  matter  Involved  herein, 
and  think  the  chancellor  correctly  refused 
to  continue  the  cause  in  order  to  allow  the 
production  of  these  plats. 

The  decree  of  the  court,  so  far  as  it  pur- 
ports to  establish  and  confirm  title  in  the 
petitioning  trustees  and  the  said  National 
Malleable  Citings  Company  in  and  to  the 
strips  of  ground  outside  of  the  lines  of  the 
blocks  by  them  respectively  owned,  must  be 
and  is  reversed;  otherwise,  the  decree  Is  af- 
firmed. It  is  ordered  the  costs  be  paid  as 
follows:  The  plaintiff  In  error  shall  pay  one- 
half  of  the  costs  in  each  of  the  cases;  the 
National  Malleable  Castings  Company  shall 
pay  one-half  of  the  costs  in  the  case  to  which 
It  is  a  party;  and  the  trustees,  in  the  re- 
spective cases  to  which  they  are  parties, 
shall.  In  the  due  course  of  the  administration 
of  their  trust,  pay  one-half  the  costs  in  such 
cases.  Affirmed  In  part,  and  In  part  re- 
versed. 


aT4  111.  ST2) 

DA  VIES  V.  GIBBS  et  al.i 
{Supreme  Court  of  Illinois.   June  18,  1898.) 
Partition  Salbs— Coscldsivhsbss. 
Action  cannot  be  maintained  against  par- 
chaser  at  partition  sale  to  recover  an  alleged 
balance  due  on  the  theory  that  he  purchased 
by  the  acre,  instead  of  by  the  tract,  as  shown 
by  the  report  of  the  master  of  the  sale,  to 
which  there  was  no  exception,  and  which  was 
doly  approved  by  the  judge,  and  on  which  deed 

1  Uehearing  denied* 


issued;  Act  1889  entitled  "Partition"  (section 
29)  providing  that  within  10  days  after  sale 
the  master  shall  file  report,  tliat  exceptions 
thereto  may  t>e  filed  within  20  days,  aud  that, 
if  none  are  then  filed,  the  jodge  may  approve 
the  same;  and  section  30  providing  that  on 
confirmation  of  the  sale,  deed  shalt  issue,  whidh 
shall  be  a  bar  against  parties  and  privies  to 
the  proceedings  and  persons  claiming  under 
them. 

Appeal  from  circuit  court.  Coles  county; 
Frank  K.  Dnnn,  Judge. 

BUI  by  Herbert  Oibbs  and  others  against 
George  W.  Davles,  Decree  for  complainants. 

Defendant  appeals.  Reversed. 

Neal  &  Wiley,  (or  appellant.  L.  C  Henley 
and  J.  F.  Hughes,  for  app^Uees. 

BOGQS,  J.  This  was  a  bill  In  chancery  by 
the  iLppellees  against  the  appellant  The  bill 
alleged  that  In  a  certain  proceeding  In  chan- 
cery tot  partition  of  certain  premises  be- 
longing to  the  heirs  of  one  B.  F.  Jones,  de- 
ceased, a  decree  was  entered  declaring  such 
premises  not  susceptible  of  partition,  and  di- 
recting that  said  premises  be  sold  by  the 
master  in  chancery  for  the  purpose  of  mak- 
ing distribution  of  the  proceeds  of  the  sale 
among  the  owners;  that  the  said  master  sold 
certain  of  the  premises,  and  on  the  7th  day 
of  February,  1895,  filed  in  the  office  of  the 
clerk  of  the  said  Coles  circuit  court  a  report 
of  his  acts  and  doings  under  such  decree; 
that  In  and  by  said  report  the  master  report- 
ed that  by  virtue  of  such  decree  he  had  sold 
to  the  appellant  G.  W.  Davles,  the  N.  W.  % 
of  the  S.  W.  U  of  section  12,  township  12  N., 
range  8  E.  of  third  P.  M.,  except  that  part  oC 
said  tract  Included  In  the  plat  of  the  original 
town  of  Stockton,  and  except  also  the  right 
of  way  of  the  Cleveland,  Olndnmitf,  Gblcago 
&  St  Louis  Railroad  Company,  at  and  for 
the  sum  of  |79.7&  per  acre;  that  the  said 
report  of  the  said  master  was  approved  In 
vacation,  on  the  7th  day  of  March,  1895,  by 
one  of  the  Judges  of  said  court;  that  in  pnr^ 
Buance  of  such  decree,  report  of  sale,  and  ap- 
proval thereof,  the  master,  on  the  18th  day 
of  April,  1895,  executed  and  delivered  to  the 
said  appellant,  Davles,  the  said  tract  above 
described  (except  said  part  of  said  town  plat 
and  said  right  of  way  of  said  railroad).  The 
bill  alleged  that  the  said  master  In  chancery, 
in  making  settlement  with  said  Davles,  esti- 
mated that  the  said  tract  of  land,  exclusive 
of  the  said  town  plat  and  right  of  way  afore- 
said, contained  25  acres  of  land,  and  that  be 
accepted  from  the  said  appellant.  In  payment 
for  said  land,  the  snm  of  $1,993.75,  as  the 
amount  due  for  25  acres  of  land  at  $79.75 
per  acre.  The  bill  further  alleged  that  said 
premises  so  sold  and  conveyed  to  Davles  con- 
tained 33  acres  of  land.  The  bill  proceeded 
upon  the  theory  that  Davles  had  paid  for 
only  25  acrer,  of  the  said  tract  and  that  the 
alleged  remainder  was  not  paid  for,  to  wit, 
8  acres,  and  remained  the  property  of  the 
said  heirs  ot  the  said  B.  F.  Jones,  deceased, 
to  wlt^  the  cohiplalnantB  and  certain  others  of 
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Bald  belrs  Who  appeared  as  defendants  with 
Darles  to  the  said  bltl.  The  bill  prayed  that 
a  decree  be  entered  to  that  effect,  and  order- 
ing that  said  eight  acres  be  partitioned  and 
allotted  among  the  heirs  of  tbe  said  B.  F. 
Jones,  deceased. 

At  a  former  term  of  tills  court  the  question 
whether  this  bill  was  obnoxious  to  a  demur- 
rer was  presented  by  the  record  in  the  case 
of  Glbbs  r.  Davles,  168  111.  206,  48  N.  E.  120. 
We  then  held  that  tbe  report  of  the  master, 
and  its  approval  and  eonflnnation,  and  the 
execution  of  the  deed  by  tbe  master,  Inrested 
DaTies  with  the  title  possessed  by  tbe  Jones 
heirs  to  the  entire  tract  of  tbe  land,  less  tbe 
parts  In  tbe  said  town  plat  and  in  said  right 
of  way,  and  that  the  eight  acres  la  question 
were  not  subject  to  be  partitioned;  that  the 
allegations  of  tbe  bill  were  sufficient  to  en- 
title tbe  complainants  therein  to  a  hearing 
upon  their  assertion  that  the  master  had  re- 
ported that  he  had  sold  the  land  to  Davles 
by  the  acre,  at  a  designated  price  per  acre, 
and  that  such  report  was  approved  by  tbe 
court,  but  that  the  master,  In  accounting 
with  Daviea,  erroneously  estimated  the  tract 
sold  to  contain  eight  acres  less  than  It  actual- 
ly included,  and  to  a  decree  against  Davies 
for  the  value  of  the  number  of  acres,  if  any, 
erroneously  omitted  by  the  master,  at  the 
price  per  acre  bid  thereupon,  as  shown  by 
said  report.  Under  this  ruling  the  cause  was 
remanded,  and  has  since  been  heard  and  de- 
termined, the  result  being  a  decree  requiring 
tbe  said  Davies  should,  in  30  days,  pay  to  the 
said  complainants  and  others,  heirs  of  said 
B.  F,  Jones,  deceased,  the  sum  of  |638,  as 
l>elng  the  value  of  eight  acres  of  land  at  f  79.- 
75  i>er  acre,  and  In  default  of  such  payment 
the  deed  executed  by  the  said  master  to  Da- 
fies  for  the  said  tract  of  land  should  be  va- 
cated and  set  aside,  and  the  premises  resold 
by  the  master  under  and  by  virtue  of  the 
terms  and  conditions  of  the  original  decree 
of  partition.  This  Is  an  appeal  prosecuted 
by  the  said  Davies  to  reverse  the  decree. 

Upon  the  hearing  the  report  of  tbe  master 
of  the  sale  of  the  premises  In  controversy 
was  produced  In  evidence.  It  did  not  sustain 
the  allegations  of  the  bill  that  the  master 
sold  the  tract  In  controversy  to  the  appellant 
by  tbe  acre,  but,  on  the  contrary,  that  said 
Davies  bid  tbe  given  sum  of  $1,993.75  for  tbe 
said  quarter  section,  less  tbe  excepted  parts 
before  mentioned,  and  that  said  tract  was 
struck  ofT  and  sold  to  blm  at  and  for  such 
Kivea  sum.  The  appellees  offered,  and.  over 
the  objection  of  the  appellant,  were  allowed 
to  produce,  evidence  tending  to  show  that 
the  premises  were  struck  off  and  sold  by  the 
master  to  said  Davies  by  tbe  acre,  and  at  a 
fixed  sum  per  acre.  Whether  it  was  compe- 
tent to  receive  and  consider  this  testimony 
is  the  first  question  to  be  determined,  and 
one  which,  in  the  view  we  have  taken  of  the 
cause,  makes  it  unnecessary  that  we  should 
notice  a  nnmber  of  other  questions  which 
ttis  respective  parties  bav«  presented  and  ar- 


gued In  their  briefs.  It  appeared  from  the 
record  the  sale  in  question  occurred  on  tbe 
31st  day  of  January,  1895,  and  that  this  re- 
port of  the  master  was  filed  with  the  clerk 
of  the  circuit  court  wherein  the  decree  was 
rendered  on  the  7th  day  of  February,  1895; 
that  no  exceptions  or  objections  were  filed 
or  presented  thereto;  that  on  the  7tb  day  of 
March,  1805,  the  said  report  was  presented 
to  the  judge  of  the  court  in  which  tbe  de- 
cree was  rendered,  and  was  examined  and 
duly  approved  by  the  said  Judge,  who  In- 
dorsed upon  the  said  report  an  order  in  wrl^ 
Ing,  and  signed  by  the  said  Judge,  approving 
the  said  sale.  It  further  appeared  that  after 
tbe  approval  of  tbe  said  report  said  appel- 
lant, Davies,  compiled  with  the  terms  and 
conditions  of  the  said  sale,  whereupon  the 
master  executed  and  delivered  to  him  a  mas- 
ter's deed  conveying  to  blm  said  tract  of 
land,  except  the  excepted  portions  hereinbe- 
fore mentioned.  All  that  was  sought  to  be 
established  by  the  testimony  in  question,  but 
constituted  exceptions  or  objections  to  the 
report  of  the  master  of  the  sate  of  tbe  prem- 
ises. The  time  and  manner  In  which  such 
objections  or  exceptions  may  be  made  li  r^- 
ulated  by  the  statute.  Sections  29  and  80  of 
the  act  entitled  "Partition"  (Laws  1889,  p. 
215)  are  as  follows: 

"Sec.  29.  The  master,  special  commission- 
er or  other  officer  making  such  sale  shall, 
within  ten  days  thereafter,  ffie  a  report  of 
his  doings  In  the  matter,  In  the  office  of  the 
clerk  of  the  court  decreeing  such  sale.  Any 
person  Interested  therein  may,  Trttbln  twenty 
days  after  the  filing  of  said  report,  file  ex- 
ceptions thereto,  and  if  no  exceptions  are 
filed  within  such  time  the  report  shall  be 
presented  by  the  officer  or  other  person  mak- 
ing the  sale,  to  the  Judge  of  tbe  court,  who 
shall  examine  the  same,  and  shall  have  pow- 
er. In  vacation,  to  make  such  order  in  ref- 
erence to  tbe  approval  thereof  as  he  shall 
deem  proper.  If  exceptions  are  filed  to  such 
report  in  vacation,  no  action  shall  be  taken 
thereon  until  tbe  next  avcceedlnf  term  of 
the  court. 

"Sec.  80.  Upon  the  eonflnnation  of  the  re- 
port, the  master,  special  commissioner  or  oth- 
er officer  making  the  sale,  or  some  person 
specially  appointed  thereto,  shall  execute  and 
deliver  to  the  purchaser  or  purchasers  of  the 
premises  sold,  proper  conveyances  thereof, 
taking,  In  case  of  sale  on  credit,  security  as 
required  by  tbe  decree,  which  conveyance 
shall  operate  as  an  effectual  bar  against  all 
parties  and  privies  to  said  proceedings  and 
all  persons  claiming  under  them." 

Prior  to  the  enactment  of  said  section  29, 
as  amended  by  the  act  In  force  July  1,  1889, 
It  was  not  within  the  power  of  the  judges  of 
the  circuit  courts  to  approve  and  confirm 
sales  of  land  made  by  virtue  of  partition  de- 
crees, except  when  Judicially  sitting  In  term 
time.  After  a  sale  under  such  decree  the 
whole  matter  remained  In  fieri  until  the  court 
could  convene  In  regular  session,  the  bid  be- 
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log  regarded  as  but  an  offer  to  purchase  snb* 
Ject  to  the  approval  or  disapproval  of  tbe 
court  Hart  t.  Burch,  130  IlL  ^8,  22  N.  B. 
831.  Neither  the  buyer  nor  the  parties  in- 
terested lu  tbe  proceeds  of  the  sale  conld 
know  with  certainty  whether  the  sale  would 
be  approved  or  not  This  condition  of  af- 
fairs was  highly  inconvenient  and  unsatis- 
factory, and  often  prejudicial  to  the  interest 
of  all  concerned.  It  tended  to  discourage 
persons  from  becoming  bidders  for  lands  at 
such  sales,  and  In  consequence  thereof  to  re- 
strict competition  for  property  so  to  be  dis- 
posed of,  and  often  deprived  all  parties  con- 
cerned of  the  use  and  benefit  of  the  land  and 
of  Its  proceeds  during  the  time  InterreniAg 
between  the  sale  and  tbe  next  session  of  the 
court  In  many  coontles  within  tbe  state, 
circuit  courts  convene  but  twice  In  each  year, 
and  tbe  delay  thus  occasioned  in  all  snch 
conntJes  was  a  matter  of  serlons  moment 
In  other  counties,  where  the  terms  were 
more  frequently  held,  the  delay  was  not  so 
great,  yet  it  was  felt  to  operate  dlaadvan- 
tageottsly,  tor  the  reason  there  Is  a  common 
disinclination  to  tender  a  bid  upon  real  ptov 
erty  to  be  accepted  or  rejected  in  the  future. 
These  evils  were  Intended  to  be  remedied  by 
the  amendment  to  said  section  29,  which  pro- 
vided that  the  master  should,  within  10  days 
after  making  the  sale,  file  a  report  of  the 
sale  with  tbe  clerk  of  the  court  wherein  the 
decree  was  rendered,  and  that  exceptions 
thereto  might  be  filed  within  20  days  after 
the  filing  of  the  report  and  that.  If  no  excep- 
tions were  filed  within  that  time,  the  Judge 
of  the  court  should  be  fully  empowered  to 
approve  and  confirm  the  sale.  This  statute 
remedied  the  evil,  and  yet  preserved  the  rlghl 
of  every  one  to  present  exceptions  or  objec- 
tions to  the  report  of  sale.  The  master  in  the 
case  at  bar  complied  with  the  statute.  The 
appellees  had  ample  opp(»tunl^  to  Interpose 
any  and  every  objection,  if  any  they  had,  to  the 
confirmation  of  the  report  No  circumstance 
of  fraud,  accident  or  mistake  intervened  to 
prevent  them  from  availing  themselves  of 
the  opportunity  and  prlvli^e.  The  court  ap- 
proved and  confirmed  the  sale.  The  appel- 
lant complied  with  the  terms  and  conditions 
of  the  decree  and  sale,  and  became  entitled 
to  receive,  and  did  receive,  a  deed  from  the 
master.  The  action  of  the  Judge  in  approv- 
ing and  confirming  the  report  of  sale,  being 
fully  authorized  by  the  statute,  becauie  bind- 
ing upon  and  concluded  the  appellees  as  ef- 
fectually as  though  the  report  had  been 
acted  upon  and  confirmed  by  the  court  Judi- 
cially convened.  It  is  declared  by  eald  sec- 
tion 30  a  deed  so  made  by  a  master  shall  op- 
erate as  an  efCectual  bar  against  all  parties 
and  privies  to  the  proceeding,  and  all  persons 
claiming  under  them.  Tbe  appellees  had  full 
right  and  ample  opportunity  to  present  as 
exceptions  to  the  master's  report  the  matters 
they  aow  seek  to  have  considered  and  reme- 
died n  this  proceeding.  Having  failed  to  so 
present  them,  the  order  of  approval  and  con- 


firmation of  tbe  rep<«t  forms  a  eondosire 
bar  to  any  further  litigation  concerning 
them.  Freem.  Jad.  Sales,  1 44;  Speck  t.  Car 
Co.,  121  m.  33, 12  N.  B.  218.  For  this  reason 
it  was  not  competent  to  receive  the  testimony 
tending  to  show  that  the  utle  of  the  land  to 
the  appellant,  Davles,  was  upon  twms  and 
conditions  other  and  dlfferrat  from  tbe  re- 
port thereof  made  by  the  master  and  approv- 
ed by  the  Judge  of  the  court  If  we  are  right 
in  the  conclusions  yro  have  reaclwd.  and  a* 
herein  expressed,  it  Is  manifest  there  is  no 
ground  upon  which  appellees  can  recover. 
Tbe  decree  is  therefore  reversed,  and  the 
cause  will  not  be  remanded.  Decree  le- 
vwsed. 

an  111.  xn) 

LBHMAN  V.  GLABK.V 
(Supreme  Court  of  Illinois.  June  28. 1898D 

BSHBFtCUL    ASSOCIATtOKB  —  nniLATBBlI.  COH^ 
TBACT8— FOKFBITURE  OF  Poi.IOT— LlASILTrT 
on  AbSBMHKTTS — RlCBIVBRB. 

1.  A  contract  with  a  benevolettt  assodatlont 
by  whldi,  on  the  death  of  a  monber,  each  mon- 
ber  shall  be  assessed  tot  the  benefit  of  de- 
ceased's family,  and  on  fallDre  to  pay  his  as- 
sessment shall  forfeit  his  membership,  Is  nai- 
lateral. 

2.  A  contract  for  insurance  in  a  braevoleot 
association,  a  part  of  which  is  the  application, 
certificate  of  membership,  and  by-laws,  all  pro- 
viding for  a  forfeiture  of  meml>erBhip  on  fafl- 
□re  to  pay  any  assesBment  is  self-execntinc  in 
creating  Uie  forfeiture. 

3.  No  right  of  recovery  exists  In  a  benevolent 
association  against  a  member  for  the  nonpay- 
ment of  assessments,  when,  by  the  constitution 
and  by-laws  thereof,  he  forfeits  ail  bm^ts  by 
nonpayment.   The  only  remedy  is  forfeiture. 

4.  A  receiver  empowered  by  coart  to  collect 
the  assets  of  a  benevolent  association,  the  c<ui- 
tract  of  whidi  with  Its  members  is  nnilateral, 
cannot  enforce,  by  suit  the  [tayment  of  assess- 
ments due  the  assodation. 

Appeal  from  appellate  court  Third  district 
Action  by  James  H.  CSark,  receiver,  against 
Lewis  li.  Lehman.   A  Judgment  tor  plalntlfl 
was  affirmed  by  the  appellate  court  (71  HL 
App.  866),  and  defendant  appeals.  Beversed. 

Henley  &  Henley  and  J.  W.  &  B.  a  Gralg, 
for  aH»dlant  J.  F.  Hughes  and  Andrews  ft 
Vanse,  for  ^ipellee. 

PHILLIPS,  O.  J.  Appellee  brought  this  suit 
as  receiver  of  tbe  Masonic  Benevolent  Asso- 
ciation of  Central  Illinois  to  recover  the 
amount  of  assessment  made  by  him  as  such 
receiver,  under  an  order  of  the  court  against 
appellant,  a  member  of  the  association,  to 
cover  death  loss  accrued  while  the  association 
was  doing  business.  The  general  issue  is 
pleaded,  together  with  the  stipulation  that  all 
defenses  might  be  made  under  that  plea.  On 
trial  a  verdict  was  rendered  for  the  plaintifr, 
and  damages  assessed  at  $1S8.40.  A  motion 
for  a  new  trial  was  overruled,  and,  remittitur 
of  $19.80  being  entered.  Judgment  was  render- 
ed for  9188.60  and  costs.  The  appellate  court 
of  the  Third  district  affirmed  that  Judgment 
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Bnd  made  a  certificate  of  Importance,  under 
wblch  the  case  Is  brought  to  this  court. 

The  Masonic  Benevolent  ABSocIatlon,  of 
which  appellee  Is  receiver,  was  organized  un- 
der an  act  concerning  corporations,  approved 
April  IS,  1872;  and  the  amendments  to  that 
act,  approved  March  28,  1874,  May  22,  1883, 
and  Jnne  4,  1889,  are  to  be  considered  In  tlie 
discussion  of  the  question  here  presented,  to- 
gether with  an  act  approved  June  22,  1893, 
under  which  the  bill  In  this  case  was  filed 
and  the  receiver  appointed.  It  was  held  In 
Bastlan  v.  Modem  Woodmen,  166  ID.  G96,  46 
N.  E.  1090,  that  the  two  acts  approved  June 
22,  1893,  were  designed  to  create  certain 
classes  of  corporations  famishing  life  Insur- 
ance or  indemnity  under  various  former  acts, 
and  to  enact  and  create  a  complete  code  for 
each.  .The  Masonic  Benevolent  Association, 
of  which  appellee  is  receiver,  belongs  to  a 
class  governed  by  one  of  the  acts  of  June  22, 
1893,  which  was  entitled  "An  act  to  Incorpo- 
rate companies  to  do  the  business  of  life  or  ac- 
cident insurance  on  the  assessment  plan,  and 
to  control  such  companies  of  this  state  and 
other  states  doing  business  In  this  state,  and 
to  re[}eal  certain  acts  therein  named,  and  for 
providing  and  fixing  the  punishment  for  the 
violation  of  the  provisions  thereof."  Acts 
1893,  p.  117.  This  act  was  a  revision  of  the 
subjects  mentioned  In  Its  title,  and  provided 
by  section  7  that  such  an  association  as  the 
one  for  which  appellee  was  receiver  was  de- 
clared to.tie  engaged  In  the  business  of  Ufa 
Insurance  upon  the  assessment  plan,  and  But>- 
Ject  to  the  provisions  of  that  acL  The  act 
further  provided  for  reincorporation  under  it 
of  corporations  theretofore  existing,  but  was 
not  made  obligatory  thereon,  and.  If  the  cor- 
poration did  not  reincorporate,  It  could  con- 
tinue to  exercise  such  existing  powers  and 
privileges  as  were  not  inconsistent  with  the 
act;  but  corporations  were  to  be  govemed  by 
the  provisions  of  the  act.  Sections  18  and  19 
provide  for  and  authorize  the  attorney  general 
to  file  a  bill  when  any  incorporated  organiza- 
tion under  the  laws  of  this  state  doing  busi- 
ness In  this  state  of  the  character  prescribed 
In  the  act  shall  be  insolvent,  and  so  reported 
by  the  auditor,  under  whl<^  the  court  may 
dlBsolre  the  corporation,  a^lnt  a  lecelver, 
etc. 

The  question  presented  by  this  bill  la  as  to 
the  authority  of  the  court  to  order  an  assess- 
ment of  the  members  to  pay  liabilities  and  the 
right  of  the  receiver  to  recover.  The  liability 
of  appellant  with  the  association  of  which  ap- 
pellee is  receiver  is  to  be  decided  by  determin- 
ing whether  his  contract  of  life  insurance  is 
a  unilateral  contract  or  not.  The  contracts 
for  life  insurance  are  almost  universally  held 
to  be  unilateral  in  their  character,  unless 
clearly  expressed  otherwise.  The  business 
transacted  by  the  Masonic  Benevolent  Associ- 
ation of  Central  Illinois  was  a  life  Insurance 
business,  so  far  as  It  pertains  to  the  Issuing 
of  beneficiary  certificates  payable  upon  the 
death  of  the  holders  oi  coUecUou  of  mortuary 


assessments  and  the  payment  of  death  bene- 
fits. In  May  on  Insurance  (section  &S0)  It  Is 
stated:  "There  are  certain  organizations  prev- 
alent in  this  country  and  elsewhere  under  the 
name  of  relief,  benefit,  or  benevolent  societies, 
or  some  similar  name,  which  generally  have 
for  their  object  aid  to  their  members  or  their 
widows  and  children  after  the  decease  of 
their  respective  members.  These  associations, 
though  not.  speculative,  and  not  based  upon 
capital  paid  in  as  an  Investment,  have  never- 
theless a  general  purpose  of  mutual  protection. 
*  *  *  Their  certificates  often  resemble, 
both  in  form  and  substance,  ordinary  policies 
of  life  insurance;  and  the  courts  have  with 
great  uniformity  treated  them  as  substan- 
tially life  Insurance  companies,  applying  to 
them  and  to  the  virtual  relatives  of  the  mem- 
bers the  rules  and  principles  applicable  to  the 
contract  of  life  Insurance."  In  Com.  v. 
Wetherbee,  106  Mass.  161,  It  is  said:  "This 
Is  not  the  less  a  contract  of  mutual  insurance 
upon  the  life  of  the  assured  because  the 
amount  to  be  paid  by  the  corporation  Is  not 
a  gross  sum,  but  a  sum  graduated  by  the  num- 
ber of  members  holding  similar  contracts; 
nor  because  a  portion  of  the  premiums  la  to 
be  paid  upon  the  uncertain  periods  of  the 
deaths  of  such  members;  nor  because,  In  case 
of  nonpayment  of  assessments  by  any  mem- 
ber, the  contract  provides  no  means  of  en- 
forcing payment  thereof."  In  Association  v. 
Boblnson,  147  lU.  138,  36  N.  E.  168,  it  is  held 
that  a  mutual  benefit  association  is  a  life  in- 
surance company  for  all  purposes  except  that 
It  is  relieved  from  certain  conditions  and  rules 
provided  by  the  statute  In  the  act  of  March 
26,  1869.  In  that  opinion  it  Is  held:  "The 
object  and  purpose  for  which  the  defendant 
was  Incorporated  •  ♦  ♦  was  to  furnish 
pecuniary  aid  to  the  widows,  heirs,  devisees, 
and  representatives  of  deceased  members  of 
the  association,  •  *  •  and  on  proof  of  such 
death  the  association  should  assess  and  collect 
from  each  surviving  member  the  sum  of  $2.50 
for  the  t>eneflt  of  the  heirs  or  devisees  of  the 
deceased  memt)er,  the  same  to  be  paid  to  him 
or  them,  to  the  amount  of  not  exceeding  |2,- 
500,  within  thirty  days  after  collection  of  the 
assessment  There  can  be  no  donbt  we 
think,  that  the  benefits  provided  for  by  the 
constitution  and  by-laws  of  the  association  are 
In  the  native  of  life  Insurance,  and  that  the 
contract  between  the  association  and  the 
member,  evidenced  by  the  constitution,  by- 
laws, and  membership  certificate.  Is,  in  sub- 
stance, a  policy  of  Insurance  upon  the  life  of 
the  member,"  In  Bockhold  v.  Society,  129 
m.  440,  21  N.  B.  794,  It  is  held:  "That  the  un- 
dertaking evidenced  by  the  certificate  is  one 
of  Insurance  •  •  •  cannot  be  serlonsly 
questioned.  It  is  an  undertaking  by  a  society, 
in  view  of  the  ascertained  age  and  condition 
of  health  of  one  of  Its  members.  In  considera- 
tion of  a  present  payment  of  a  sum  of  money 
and  of  the  undertaking  to  pay  other  contingent 
sums  in  the  future  by  him,  to  pay  a  sum  to 
him*  or  to  bis  widow  or  heirs,  etc.,  contingent 
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as  to  time,  upon  the  duration  of  his  life;  and 
it  has  been,  held  that  the  nndertaklns  is  not 
the  less  a  contract  of  Insurance  because  the 
amount  to  be  paid  by  the  corporation  Is  not 
a  gross  sum,  but  a  sum  graduated  by  the  num- 
ber of  members  holding  similar  contracts; 
sor  because  a  portion  of  the  premium  is  to  be 
paid  upon  the  uncertain  periods  of  the  deaths 
of  such  members;  nor  because,  In  case  of  non- 
payment of  assessments  by  members,  the  con- 
tract provides  no  means  of  enfotcing  pay- 
ment thereof.'.'  It  Is  stated  in  Bacon  on  Bene- 
fit Societies  and  Life  Insurance  (section  357): 
"In  a  contract  of  life  Insurance  there  Is  gen.- 
erally  no  absolute  undertaking  of  the  Insured 
to  pay  the  premiums  or  assessments,  and  con- 
sequently no  personal  liability  therefor."  In 
People  V.  Golden  Kule,  114  HI.  35,  28  N.  E. 
884,  It  was  held:  "Although  the  payment  of 
dues  to  a  corporation  on  account  of  *  *  * 
assessments  upon  its  members  may  be  purely 
voluntary,  persons  may  acquire  legal  rights  to 
share  In  them  when  they  are  paid.  Through 
forfeiture  of  benefits  •  *  •  payments  of 

•  ♦  •  assessments  may  be  almost,  If  not 
quite,  as  effectually  enforced  as  by  legal  pro- 
cess." In  Association  v.  Hunt,  127  m.  257, 
20  N.  E.  55,  It  was  held:  "The  contention  Is 
that  the  certificate  of  membership  Is  a  per- 
sonal  contract  between  the  member  and  the 
association,  and  that,  as  an  Infant  is  capable 
of  making  only  a  voidable  contract,  his  admis- 
sion to  membership  is  a  violation  of  those  prin- 
ciples of  mutuality  which  He  at  the  basis  of 
mutual  benefit  societies.  We  may  admit  In 
the  broadest  sense  that  these  societies  are 
founded  upon  the  principles  of  entire  mutual- 
ity In  relation  to  burdens  as  well  as  benefits, 
yet  we  are  unable  to  see  how  that  principle 
places  the  membership  of  Infants  upon  any 
footing  different  from  that  of  adults.  While 
the  certificate  of  membership  Is  a  contract, 
such  contract,  In  the  absence  of  an  express 
stipulation  to  the  contrary,  is  purely  unilateraL 
It  may  be  enforced  against  the  association 
where  the  member  has  performed  all  the  pre- 
scribed conditions,  but  none  of  Its  stipulations 
are  enforceable  against  the  member.  If  he 
falls  to  pay  his  assessments,  *  *  *  the  cer- 
tificate becomes  void,  and  the  membership 
ceases.  •  *  •  'i  he  making  of  an  assessment 

*  *  *  does  not  make  the  member  a  debtor 
to  the  association,  so  as  to  authorize  It  to 
bring  suit  for  its  recovery  In  case  of  his  neg- 
lect or  refusal  to  pay.  Payment  Is  left  whol- 
ly to  his  discretion," 

Under  these  authorities,  a  contract  tot  in- 
surance in  any  benevolent  association  is  a 
unilateral  contract,  and  by  the  association  pro- 
vision Is  made  that,  for  a  failure  to  pay  the  as- 
sessments made  on  a  member  who  holds  a 
certificate,  all  benefits  he  may  have  under  and 
by  virtue  of  such  certificate  are  forfeited,  and 
all  payments  theretofore  made  are  forfeited. 
Such  Is  the  rule  with  reference  to  Insurance 
under  almost  all  circumstances.  If  any  other 
rule  should  exist  than  that  a  contract  Is  pure- 
ly unilateral,  then,  In  effect,  a  pattnersliip 


would  be  formed  by  which  every  person  In- 
sured would  become  liable  to  all  others  in- 
sured, and  the  benefits  derived  from  life 
Insurance  would  be  rendered  so  doubtful  and 
uncertain,  and  so  prejudicial  to  those  seek- 
ing Insurance,  that  their  Individual  Interests 
would  require  them  to  abstain  from  taking 
out  a  policy  or  a  certificate  of  membership. 
If  by  taking  out  a  certificate  of  membership 
or  a  i>oIicy  they  create  a  continuous  liability 
against  themselves  which  might  be  enforced 
by  the  company,  association,  or  by  the  court 
through  its  receiver,  then  few  men  would 
avail  themselves  of  the  benefits  of  a  policy  or 
certificate  of  membership  which  would  create 
a  llablli^  they  could  not  throw  off  at  pleas- 
ure, but  would  make  them  indefinitely  liable 
for  assessments  or  premiums.  The  whole 
scheme  of  Insnrance  Is  based  on  a  contract 
purely  unilateral,  and,  whether  the  payment 
for  insnrance  be  termed  a  premium  or  an  as- 
sessment, the  right  of  the  association  or  com- 
pany is  to  declare  a  forfeiture  for  nonpayment 
of  premium  or  assessment,  and  not  a  right  to 
recover  assessment  or  premium  in  a  suit  Sec- 
tion 1  of  article  S  of  the  by-laws  of  the  asso- 
ciation of  which  appellee  Is  receiver  provides: 
"The  board  of  directors  shall  furnish  each 
member  of  the  association  with  a  certificate  of 
membership,  •  •  •  which  shall  contain  the 
agreement  on  the  part  of  the  association  and 
the  member."  The  certificate  of  membership 
provides  "that  the  Masonic  Benevolent  Asso* 
elation  of  Central  Illinois,  In  consideration  of 
the  representations  and  warrants  made  to  It 
in  the  application  for  this  membership,  which 
is  hereby  made  part,"  declares  the  application 
Is  a  part  of  the  certificate  of  membershii^ 
.  and  the  basis  of  the  contract  The  application 
for  membership  declares:  "I  acknowledge  and 
agree  that  the  above  statement  shall  form  the 
basis  of  the  agreement  with  the  association, 
and  constitute  a  warranty;  and  I  further 
agree,  if  accepted  as  a  member  of  the  associa- 
tion, to  faithfully  abide  by  all  Its  rules  and 
regulations.  Nor  shall  the  association  be  li- 
able for  any  benefit  thereon  until  a  certificate 
duly  signed  and  sealed  shall  Issue  from  the 
principal  office  of  the  association;  or  If  any 
omission  or  neglect  to  pay  any  of  the  dues  or 
assessments  on  the  above  on  the  dates'  on 
which  they  shall  be  due  and  payable  shall  take 
place,  or  If  any  fraudulent  and  untrue  an- 
swers and  misrepresentations  have  been  made, 
In  either  event  said  certificate  shall  become 
nuU  aod  void,  and  all  money  which  shall  have 
been  paid  forfeited."  By  this  application  and 
the  certificate,  each  referring  to  the  other, 
which  must  be  taken  together  as  constituting 
the  contract  fu^d  by  the  by-laws  above  quoted, 
the  agreement  Is  contained  In  the  certificate  of 
membership  and  the  application.  By  this  ap- 
plication and  certificate  of  membership  there 
Is  no  promise  to  pay,  but  a  purely  unilateral 
contract  Is  made.  Section  1  of  article  3  of  the 
by-laws  provides  that  upon  the  death  of  a 
member  the  secretary  shall  send  notice  by 
mail  of  the  assessment  due  from  each  mem- 
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ber,  which  shall  be  deemed  and  taken  to  be 
lawful  and  sufficient  notice  for  the  payment 
oC  the  asaeBsment  called  for.  and  any  member 
falling  to  pay  such  assesBment  within  15  days 
after  anch  notice  shall  forfeit  his  membership, 
and  all  benefits  therefrom.  By  the  provldons 
of  the  constitution  of  the  association,  section 
1  of  article  7  provides  that  upon  the  death  of 
a  member  of  the  association  each  member 
aliall  be  assessed  and  shall  pay  according  to 
the  class  In  which  he  is  a  member.  This  pro- 
rlsfon  of  the  constitution  and  these  several 
by-laws,  together  with  the  appUcatton  and 
certificate  of  membership,  must  be  held  to 
create  the  contract  of  insurance  between 
the  association  and  the  member.  It  is  a  con- 
tract of  life  insurance.  By  article  8  of  the 
constitution  It  Is  provided  a  surplus  fund 
shall  be  raised  from  admission  fees,  from 
that  portion  of  the  assessments  not  used  for 
the  payment  of  benefits,  etc.,  and  the  surplus 
fund  shall  be  limited  to  $40,000,  and  shall  be 
held  tor  the  following  purposes:  That  benefits 
may  be  paid  to  the  heirs  of  deceased  members 
before  assessment  are  collected  from  surviv- 
ors; to  Insure  stability  and  perpetuity,  and 
make  up  deficiencies  caused  by  those  who  fall 
to  pay  assessments,  and  to  provide  for  contin- 
gencies that  may  arise;  to  pay  for  medical 
examinations,  printing,  and  other  expenses  of 
management.  Admission  fees  were  In  no  way 
connected  with  mortuary  assessments,  except 
as  provided  by  that  article  of  the  constitution 
under  which  benefits  were  to  be  paid  to  tiie 
heirs  of  the  deceased  members  before  assess- 
ments were  collected  from  the  survivors  when 
it  became  necessary.  When  a  person  became  a 
member  of  this  association  by  an  application 
and  certificate  of  membership,  which  were  to 
be  considered  together  with  the  by-laws  and 
constitution,  he  became  entitled  to  all  the 
benefits  of  membership,  and  by  the  payment 
he  had  thus  made  be  paid  for  his  Insurance 
up  to  the  time  of  the  maturity  of  the  next 
assessment  upon  the  death  of  a  member.  The 
Implication,  certificate  of  membership,  and  by- 
laws all  provided  that  upon  failure  to  pay  any 
assessment  for  a  death  benefit  within  the 
time  specified  the  ceriificate  of  membership 
shall  become  void,  and  the  member  shall  fot^ 
felt  all  benefits  in  the  association,  and  all 
moneys  paid.  The  provisions  of  the  contract 
matte  the  forfeiture  a  part  of  the  contract, 
and  a  failure  to  pay  within  the  time  limited 
causes  the  forfeiture,  and  the  contract  Is  self- 
^ecutlng  In  creating  the  forfeiture.  In  As- 
sociation v.  Schauss,  148  lU.  304,  35  N.  G.  747, 
as  held  in  Association  t.  Hunt,  supra.  It  Is 
said  the  making  of  the  assessment  does  not 
make  the  member  a  debtor  to  the  association, 
so  aa  to  authorize  It  to  bring  a  suit  for  Its  re- 
covery In  case  of  his  neglect  or  refusal  to 
pay.  From  the  principles  underlying  the 
whole  business  of  life  Insurance,  whether  by 
what  may  be  termed  the  old  companies,  or  by 
mnttial  benefit  associations,  the  unilateral 
character  of  the  contract  Is  well  expressed  in 
the  case  last  cited.  The  making  of  an  as- 
61  M.B.— 16 


sessment  does  not  make  the  member  a  debtor 
tq  the  association,  so  as  to  authorize  It  to  bring 
a  suit  for  recovery  In  case  of  bis  neglect  or 
refusal  to  pay,  and  It  would  be  an  anomaly  if 
the  law  would  authorize  a  proceeding  to  be 
had  by  an  officer  appointed  by  a  court  of 
equity  to  have  a  recovery  in  favor  of.  and  for 
the  benefit  of,  a  corporation,  where  the  cor- 
poration Itself  could  not  sue  and  recover.  No 
principle  would  authorize  such  a  recovery. 

It  Is  insisted  that  a  member  who  has  Iiad  tiie 
benefit  of  Insurance  ought  to  be  required  to 
pay  the  death  benefit  of  other  members,  who 
die  while  he  thus  had  the  benefit  of  insur- 
ance. The  payment  of  admission  fee  is  in- 
surance In  advance  up  to  the  maturity  of  the 
first  assessment  provided  for  by  the  constitu- 
tion and  by-laws  and  by  the  certificate  of 
membership  and  the  application.  If  he  paid 
no  more,  he  simply  forfeited  all  that  be  had 
paid,  and  all  benefits  under  his  certiflcate, 
but  had  paid  for  all  be  had  received.  By 
paying  the  first  assessment,  and  continuing  to 
pay  assessments  thereafter,  made  from  time 
to  time,  each  time  he  so  paid  an  assessment 
his  assessment  was  for  his  insurance  until  the 
maturity  of  the  next  assessment.  Only  when 
he  failed  to  pay  an  assessment  made  did  he 
cease  to  be  a  member,  and  forfeit  all  benefits 
thereunder;  and  no  equitable  principle  exists 
against  a  member,  and  to  give  the  right  of 
recovery  against  him  who  thus  elects  to  no 
longer  pay  an  assessment,  and  who  has  paid 
for  all  he  received  by  way  of  Insurance.  By 
ceasing  to  pay.  he  ceases  to  be  a  member, 
and  a  forfeiture  existed,  and  be  acted  in  ac- 
cordance with  the  contract,  and  he  paid  for 
all  he  received.  The  provisions  of  the  consU* 
tution,  by-laws,  application,  and  certificate  of 
membership  provided  for  the  payment  of  as- 
sessments, and  also  created  the  full  penalty 
for  the  failure  to  pay  such  assessments,  which 
is  a  forfeiture  of  Insurance,  of  membership, 
interest  In  the  surplus  fund,  and  all  beneflta 
by  reason  of  belonging  to  the  association,  to- 
gether with  an  moneys  paid. 

Appellee  urges  the  principles  estaiilished  In 
the  case  of  Association  v.  Rosslter,  132  Pa. 
St  814.  19  Atl.  140.  In  that  case  the  appli- 
cation contained  the  agreement  that  "the 
members  and  beneficiaries  shall  jointly  and 
severally  be  liable  for  all  death  claims,"  etc 
The  promise  in  that  case  la  express  and  ab- 
solute, and  constitutes  a  joint  and  several 
promise  and  undertaking,  and  cannot  be  held 
to  constitute  in  the  application  a  provision  for 
a  unilateral  contract.  Great  reliance  Is  had 
on  the  authority  of  Ellerbe  v.  Barney,  119 
Mo.  632,  26  S.  W.  3&1.  In  that  case  three 
of  the  seven  judges  dissented.  The  opinion  of 
the  court  Is  based  on  the  position  that  the 
contract  Is  not  really  an  Insurance  contract, 
and  that  the  assessments  ought  to  tw  treated, 
not  as  premiums,  but  as  lodge  dues.  In  the 
latter  case  the  supreme  conn  of  Missouri  said: 
"The  unilateral  feature  contended  for  in  this 
contract  has  been  very  generally  imposed 
upon  the  contract  of  the  regular,  old-line, 
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premlum-coUecUng  life  Insurance  companies. 
These  companies  were  unable  to  -commence 
business  except  upon  capital  paid  In  by  the 
members  or  stockholders,  to  be  used  In  meet- 
ing death  losses  as  they  occurred.  Until 
called  for,  the  capital,  along  with  all  premiums 
not  wanted  for  expenses,  was  required  to  be 
Invested  tor  profit  and  accumulation.  The 
premiums  were  paid  annually,  and  Invariably 
in  advance.  Upon  payment  of  the  first  pre- 
mium, as  a  condition  precedent,  the  assured  re- 
ceived a  policy  covering  him  for  one  year, 
with  the  option  to  continue  it  by  payment  of 
other  premiums.  This  payment  constituted 
the  full  consideration  of  value  to  be  paid  dur- 
ing the  year  of  insurance.  Nothing  In  the 
shape  of  dues  or  assessments  could  be  exacted 
from  him  for  the  period  covered  by  the  premi- 
ums paid.  If  any  of  the  old-line  companies 
should  suddenly  stop  Insuring,  and  decline  to 
issue  another  policy,  every  policy  outstanding 
would  be  paid  from  the  accumulated  capital 
as  it  matured.  An  inability  to  do  so  would 
put  it  out  of  line  in  the  business  of  Insurance, 
and  indicate  that  It  had  not  been  conducted 
and  managed  according  to  the  principles  upon 
which  It  was  founded."  But  In  speaking  of 
fhe  cerUflcate  in  the  Masonic  Benefit  Society 
of  Missouri  it  was  held:  "Hence  the  certifi- 
cate of  membership  in  such  an  organization 
is  a  contract  with  every  memba  of  It,  to  be 
enforced  by  the  managing  officers  as  repre- 
sentatives or  trustees  for  all  the  members  of 
the  concern.  When  the  member  joins,  he 
pays  the  admission  fee,  which  is  to  defray 
necessary  expenses,  but  which  is  altogether 
too  small  to  constitute  a  fund  or  capital  where* 
with  to  satisfy  death  losses.  No  fund  or  cai>- 
ital  is  kept  oil  band  or  invested  for  such  a 
purpose.  Indeed,  the  economy  underlying 
the  plan  of  the  organization  aims  at  doing 
away  with  the  expense  and  loss  incident  to 
management,  investment,  and  accumulation  of 
capital.  As  a  substitute  therefor,  each  mem- 
ber promises  to  contribute  an  equal  share 
with  every  other  member  upon  occasion  of 
every  death  In  the  membership,  which  is  col- 
lected and  paid  over  by  the  officers  of  the  as- 
sociation to  the  wife  or  children  of  the  de- 
ceased member,  as  the  case  may  be.  The  as- 
certainment and  declaration  of  death  losses  are 
left  to  the  members  of  the  association,  and 
their  action  in  that  behalf  is  known  as  an  as- 
sessment They  are  bound  to  make  these  as- 
sessments on  occasion  of  every  death,  and  the 
wife  or  children  of  the  deceased  member  or 
other  beneficiary  have  the  right  to  compel 
them  to  make  and  collect  the  assessments  in- 
uring to  their  benefit  It  la  manifest  that 
these  assessments,  li;  their  nature,  bear  a 
near  resemblance  to  the  dues  incident  to 
membership  In  a  friendly  society,  and  consti- 
tute a  consideration  for  the  promised  Insur- 
ance of  the  association,  materially  differing 
from  the  annual  premium  stock  companies. 
When  considered  In  the  light  of  society  dues, 
It  win  be  admitted  that  a  person  cannot,  by 
discontinuing  his  membership,  escape  the  ob- 


ligation of  paying  those  dues  which  accrued 
before  the  termination  of  his  membership." 
The  contract  in  this  case  is  In  no  sense  for 
the  assessment  and  collection  of  lodge  dues. 
By  the  provisions  of  the  constitution  and  by- 
laws of  this  association  assessments  made 
are  not  lodge  dues,  but  are  assessments  for 
the  payment  of  death  benefits.  The  pay- 
ment of  the  premium  is  optional  with  the 
insured,  and,  if  he  makes  default,  the  insurer 
has  no  other  remedy  than  a  forfeiture  of  the 
policy.  2  May,  Ins.  (3d  Ed.)  S  341a.  And  the 
same  principle  applies  to  certificates  Issued 
by  mutual  benefit  life  Insurance  societies  as  Is 
applicable  to  ordinary  life  insurance  com- 
panies. In  re  Protection  Life  Ins.  Oo.,  9  Blss. 
188,  Fed.  Cas.  No.  11,444;  NlbL  Ben.  Soc.  & 
Acc.  Ins.  I  276;  Bac.  Ben.  Soc  {  357.  The 
constitution  and  by-laws  define  the  duty  of 
the  association  and  Its  officers,  and  provide 
the  mode  of  obtaining  and  maintaining  mem- 
bership. An  applicant  poasesaing  certain 
qualifications  provided  In  the  constitution 
and  by-laws,  upon  performance  of  certain 
things  required  therein,  may  become  a  mem- 
ber, and  by  doing  and  refraining  from  doing 
certain  things  required  by  the  constitution 
and  by-laws  he  may  maintain  bis  member- 
ship. If  he  falls  to  do  any  of  the  things  re- 
quired or  does  any  of  the  things  forbidden, 
he  forfeits  his  membership,  and  ail  benefits 
and  all  Interest  in  all  the  money  he  lias  paid. 
He  agreed,  in  efFect,  that  so  long  as  he  re- 
mained a  member  he  would  obey  all  the 
rules  and  regulations  established  for  the  gov- 
ernment of  the  conduct  of  members,  and  the 
association  on  its  part  agreed  that  the  sole 
and  only  penalty  or  liability  for  failure  to 
obey  should  be  the  forfeitures  above  men- 
tioned. There  Is  no  express,  absolute  prom- 
ise to  pay,  or  to  continue  to  pay,  assess- 
ments. There  Is  nothing  that  can  be  tortur- 
ed into  a  direct  express  undertaking  to  re- 
main a  member,  and  continue  to  pay,  as  long 
as  one  lives.  •  The  language  deliberately  se- 
lected by  the  association  In  which  to  express 
Its  contract,  as  appears  in  the  certificate,  ap* 
plication,  and  by-laws,  all  makes  the  forfei- 
ture self -executing;  makes  the  member  with- 
out any  action  on  the  luirt  of  the  association, 
by  mere  force  of  his  failure  to  pay  eo  in- 
stante,  to  cease  to  be  a  member.  This  is  not 
like  those  cases  where  the  association  must 
do  something  or  refrain  from  doing  some- 
thing to  make  the  forfeiture  complete.  148 
111.  304,  35  N.  B.  747.  The  language  here  Isi 
"Any  member  failing  to  pay  such  assess- 
ment within  fifteen  days  after  such  notice 
has  been  served  upon  him  shall  forfeit  iiis 
membership  in  the  association  and  all  bene- 
fits therefrom."  Under  the  holdings  In  the 
cases  above  cited  the  forfeiture  is  absolutely 
self -executing. 

The  reasons  why  the  option  is  not  with  the 
association  are  apparent  We  have  no  stat- 
ute In  this  state  concerning  withdrawing 
members,  or  providing  for  any  mode  of  witb- 
drawing,  etc.*  and  no  one  ever  contemplated 
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that  every  person  who  Joins  Boch  an  associa- 
tion or  society  Is  bound  to  stay  in  for  life. 
There  is  no  other  provision  in  the  constitu- 
tion or  by-laws  of  the  association,  In  the 
application,  in.  the  certificate,  or  anywhere 
else,  providing  for  the  withdrawal  of  a  mem- 
ber. Such  cohtracts  have  heretofore  always 
been  considered  unilateral,  and  so  the  whole 
plan  for  withdrawing  Is  embraced  In  these 
self-execnUng  clauses  of  the  by-laws  and 
contract  The  member's  failure  to  pay  Is  his 
declaration  of  severance,  and  the  forfeiture 
provided  in  the  by-laws  and  contract  Is  the 
association's  compensation.  The  option  is 
with  the  member,  ana  not  with  the  associa- 
tion. When  appellant  became  a  member,  he 
was  required,  among  other  things,  to  pay  a 
sum  into  the  mortuary  surplus  fund.  This 
sum  was  two  maximum  assessments  on  his 
$4,000  certificate.  This  money  went  direct 
into  the  fund  for  paying  death  losses,  not  a 
cent  of  It  for  dues  or  expenses.  This  more 
than  paid  his  insurance  from  the  date  of  hla* 
admission  to  the  date  of  the  maturity  of  his 
assessment  for  the  first  death  benefit  after 
he  became  a  member.  When  he  had  paid  the 
first  assessment,  ttiat  paid  for  his  Insurance 
to  the  maturity  of  the  second,  and  so  on. 
The  requirements  for  admission,  not  only  In 
this  association,  but  in  all  benefit  associa* 
ttons  or  societies,  more  than  cover  the  mem- 
ber's insurance  from,  the  date  of  his  admis- 
sion to  the  maturity  of  the  first  assessment 
after  he  becomes  a  member. 

The  statute  under  which  the  receiver  was 
appointed  contemplates  that.  If  the  court 
shall  find  that  the  association  cannot  longer 
continue  in  operation,  and  properly  serve  its 
purpose,  then  the  court  shall  appoint  a  re- 
ceiver, and  wind  up  Its  affairs;  or,  if  the 
court  shall  find  that  it  might  longer  continue 
in  business,  and  properly  serve  Its  purpose, 
if  its  officers  would  do  their  duty  in  making 
assessments,  then  the  court  need  not  appoint 
a  receiver,  and  wind  up  the  concern,  but 
may  order  an  additional  assessment  to  be 
made  to  meet  deficiencies,  and  allow  the  con- 
cern to  continue  In  operation.  This  shows 
that  the  legislature  treated  these  contracts 
as  unilateral.  It  did  not  contemplate  the 
making  of  an  assessment  after  the  associa- 
tion had  been  found  unable  to  longer  proper* 
ly  serve  its  purpose.  It  is  true  that,  a  receiv- 
er having  been  appointed  by  the  court,  the 
court  has  power  Independent  of  any  statute 
to  order  him  to  collect  assets,  but  that  pow^r 
does  not  change  the  character  of  the  contract 
between  the  association  and  the  member, 
and  make  the  member  a  debtor  who,  by  bis 
contract.  Is  not  so.  When  such  association 
or  society  for  any  reason  becomes  unable 
longer  to  properly  carry  out  its  purpose, 
some  must  lose.  AU  must  lose  except  those 
that  died  and  were  paid  before  the  associa- 
tion became  dlsablf^d.  Those  that  have  died, 
and  not  been  paid,  should  have  all  there  is 
left,  and  lose  the  balance;  those  who  con- 
tinue to  live  get  nothing,  and  lose  alL  But 


It  is  said  those  that  continue  to  live  had 
their  insurance  all  the  time.  They  had  Just 
that  kind  of  Insurance  that  those  that  died 
had,  and  no  better,  and  paid  Just  as  much 
for  it  Those  that  have  died  get  the  surplus 
fund,  and  whatever  else  there  Is,  and  those 
that  have  lived  get  nothing.  The  mistakes 
or  mismanagement  which  caused  the  ruin.  If 
fault  of  the  members  at  all,  was  as  much  the 
fault  of  the  dead  as  of  the  living,  and  was 
equally  the  misfortune  of  alL 

A  majority  of  the  court  holds  that  under 
the  provisions  of  this  certificate  of  member- 
ship, taken  together  with  the  application  and 
the  constitution  and  by-laws  of  this  associa- 
tion, the  contract  was  purely  unilateral,  and 
no  right  of  recovery  could  be  had  thereunder 
by  the  association  against  the  member,  and 
for  the  same  reason  a  recovery  could  not  be 
had  by  a  receiver  appointed  by  the  court  to 
take  charge  of  the  assets  of  the  association. 
The  Judgments  of  the  appellate  court  of  the 
Third  district  and  of  the  circuit  court  of 
Coles  county  are  each  reversed,  and  the 
cause  Is  leouuided.  Beversed  and  lemanded, 

BOGQS,  J.,  took  no  part  In  the  decision  of 
this  cause. 

a74  lU.  184) 
.  SlflTH  et  al.  T.  HEMLINB  et  aL> 
(Supreme  Court  of  lUlnoia.  Jane  18,  1698.) 
Wills — Cokolubivbnsss  or  Verdict — UNncs  In- 

PLUBNOE— Illicit  Relations— Hkntal  Capaoi- 

TT — PbRSUMPTIOSB— EVIDSNCB — INSTRUCTIONS. 

1.  The  verdict  in  a  suit  In  egoity  to  set  aside 
a  will,  based  on  conflicting  evidence,  and  acted 
on  by  the  trial  judge,  where  not  clearly  againat 
the  weight  of  evidence,  is  as  conclusive  on  appeal 
as  if  it  were  in  an  action  at  law. 

2.  Where  the  material  evidence  as  to  tiie 
i^lidlty  of  a  will  is  irreconcilable,  the  decree 
of  the  lower  court  will  not  be  disturbed,  if  the 
evidence  ot  the  aueceasfoi  party,  when  CMisid- 
ered  alone,  la  clearly  snffiaent  to  sustain  the 
verdict. 

3.  A.  bachelor,  73  years  of  age,  while  stricken 
with  ai^aaia,  and  unable  to  write  or  speak,  ex- 
cept to  mumble  "Yes"  and  "No,"  signed  a 
codicil  by  which  he  devised  to  defendants  (his 
mistress  and  her  daughter)  some  800  acres  of 
land,  in  addition  to  an  hotel  and  40  acres  of 
land  given  them  in  the  will.  It  appeared  that 
he  had  sustained  Illicit  relations  with  the  elder 
defendant  for  some  26  years;  that  she  had  giv- 
en birth  to  a  dan^tw  dnrug  the  early  years 
of  snch  relations,  soon  after  she  was  married 
to  a  third  person,  who  shortly  afterwards  died; 
that  thereafter  the  three  lived  together  as  one 
family,  and  for  about  five  years  previous  to 
his  death  conducted  an  hotel;  that  at  snch 
time  and  prevlons  thereto  the  daughter  was 
living  in  adultery  In  the  hotel,  and  the  mother 
was  caronsing  with  another  man;  that  in  bis 
last  Bickness  the  mother  indaced  a  friend  of 
testator  to  ask  him  to  will  herself  and  daughter 
a  certain  160  acres  of  land,  and  to  tell  him  that 
hia  brothers  refused  to  come  to  see  him  (which 
was  false),  and  that  both  the  mother  and 
daughter  would  give  ap  their  lovers  if  he  would 
will  them  the  160  acres  i  that  on  being  told 
these  things  he  only  mumbled*  "Ah;"  that  on 
the  next  day,  in  the  preamce  of  only  the  moth- 
er, one  of  her  friends,  and  a  doctor,  the  will 
was  drawn  by  a  Jastice,  who  used  a  map  of  the 

lUdieaclnc  denied. 


Digitized  by  Google 


228  61  NOBTHEASTEBN  BBPORTEB.  (UL 


laadB,  and  asked  questions,  to  all  of  which  tes- 
tator responded  eimpl?  by  nodding  his  head; 
that  his  relatives  were  not  present,  nor  inform- 
ed of  the  making  of  the  codicil.  The  nurse  who 
attended  him  testified  that  he  could  not  aoy  a 
word  which  any  one  could  comprehend,  adtl, 
that  the  codicil  was  properly  set  aside  on  the 
grounds  of  undue  influence  and  mental  inca- 
pacity. 

4.  A  child  bom  while  its  mother  is  living 
with  her  lawful  husband  is  presumed  to  be 
legitimate. 

5.  An  objection  that  the  allegations  of  fraud 
in  a  bill  are  not  sufficiently  apedfic  caoDOt  be 
first  urged  on  appeal, 

0.  A  statement  by  a  joint  devisee  ahowing 
an  attempt  to  procure  a  third  person  to  urge 
testator  to  give  devisee  and  her  co-devisee  cer- 
tain property  is  admissible  against  the  co- 
devisee,  where  she  has  a  joint  interest  in  the 
suit  to  uphold  the  will. 

7.  Od  an  issue  as  to  whether  a  writing  was 
the  codicil  of  testator,  it  was  not  error  to  use 
the  expressions  "alleged  execution  of  the  oodi- 
cilj*'  and  "supposed  codicil,"  in  the  instructions. 

8.  An  instruction  that  if  fraud  was  practiced 
on  testator  in  procuring  the  execution  of  the 
will,  etc.,  ia  sufficient  without  stating  the  na- 
ture of  the  frand,  or  by  whom  exercised. 

9.  The  burden  ot  proving  a  wUl  and  codicil 
Is,  in  the  first  instance,  on  the  proponents  al- 
leging their  validity. 

10.  An  instruction  that  "if  you  further  believe 
from  the  evidence  that  he  [testator]  was  too 
weak  to  resist  repeated  urging,  and  that  undue 
Infiuence  was  brought  to  bear  on  him,"  etc.,  is 
not  defective  on  the  ground  that  it  assumes 
testator  was  subjected  tx>  "repeated  urging." 

11.  Repeated  urging  of  testator  to  make  a  will 
may  be  considered  by  the  jury  on  an  Issne  as 
to  undue  influence. 

Appeal  from  circuit  court,  McLean  county; 
Thomas  P.  Tipton,  Judge. 

BUI  by  James  J.  Henline  and  others  against 
Delilah  Smith  and  others  to  set  aside  the 
win  and  codicil  of  David  Henline.  From  a 
decree  declaring  the  codicil  Told.  defendants 
appeal.  Affirmed. 

This  is  a  bill  filed  by  the  appellees,  as  heirs 
of  one  David  Henline,  deceased,  against  the 
appellants,  Delilah  Smith  and  Paulina  Smith, 
and  one  Shelton  Smith,  executor,  and  others, 
as  defendants  below,  to  set  aside  the  will 
and  codicil  of  the  said  David  Henline.  The 
bill  was  answered  by  the  defendants,  and 
replication  was  filed  to  the  answer.  The  bill 
sought  to  set  aside  the  will  and  codicil  upon 
the  alleged  grounds  that  the  testator  was 
lacking  In  testamentary  capacity,  and  was 
subjected  to  undue  Influence  from  the  arts 
and  fraudulent  practices  of  the  defendants 
Delilah  Smith  and  Paulina  Smith  at  or  about 
the  time  of  the  execution  of  the  will.  The 
question  as  to  the  validity  of  the  will  and  of 
the  codicil  was  submitted  to  a  Jury.  The 
jury  returned  a  verdict  finding  the  paper  pur- 
porting to  be  the  will  of  David  Henline,  de- 
ceased, to  be  his  last  will  and  testament,  bu . 
finding  the  paper  purporting  to  be  the  codicil 
of  the  last  will  and  testament  of  David  Hen- 
line, deceased,  to  be  not  the  codicil  thereto. 
In  other  words,  the  jury  found  in  favor  of 
the  validity  of  the  will,  but  against  the  valid- 
ity of  the  codicil.  The  court  below  rendered 
a  decree  in  accordance  with  the  verdict  of 
the  Jury,  declaring  the  probate  of  the  will  to 


be  valid  and  binding,  but  declaring  the  In- 
strument purporting  to  be  the  codicil  to  be 
null  end  void,  and  ordering  the  probate 
thereof  to  be  set  aside.  The  present  appeal 
is  prosecuted  from  the  decree  thus  entered. 

The  will  of  David  Henline  bears  date  the 
24th  day  of  December,  1890,  and  was  execut- 
ed on  that  day.  The  codicil  thereto  bears  no 
date,  and  Is  shown  by  the  proof  to  have  been 
made,  If  It  was  made,  on  April  22, 1S95.  Da- 
vid Henline  died  on  May  4,  1895.  The  will 
and  codicil  were  admitted  to  probate  In  the 
county  court  of  McLean  county  on  May  13, 
1895.  The  win  gave  to  DeHlah  Smith  and 
Paulina  Smith,  her  daughter,  to  be  held  by 
them  Jointly,  or  the  survivor  of  them,  40 
acres  of  land  In  said  county,  and  also  3  lots 
in  the  town  of  Lexington,  In  said  county,  on 
which  was  an  hotel  building.  The  will  di- 
rected that  If,  at  the  time  of  the  testator's 
decease,  anything  was  due  upon  said  40 
acres  and  said  lots,  payment  should  be  made 
6t  the  same,  so  that  Delilah  Smith  and  Pau- 
lina Smith  should  have  said  premises  clear 
of  any  Incumbrance.  The  will  also  directed 
that  the  remainder  of  the  testator's  estate, 
both  real  and  personal,  should  be  distributed 
among  his  "legal  representatives,"  In  accord- 
ance with  the  statutes  of  Illinois,  unless  dis- 
posed of  by  him  prior  to  his  decease  by  deed 
or  otherwise.  Shelton  Smith  was  appointed 
executor.  The  will  was  witnessed  by  John 
E.  Covey  and  Alfred  B.  Davidson.  The  codi- 
cil Is  as  follows:  "I,  David  Henline,  of  Lex- 
ington, McX«an  county,  Illinois,  having  made 
my  last  will  and  testament,  dated  the  24tb 
day  of  December,  1890,  I  do  by  this,  my 
writing,  desire  to  add  the  following,  and  here- 
by direct  that  this  shall  be  added  to  my  said 
win,  as  a  codicil  thereto:  Whereas,  no  par- 
ticular bequest  was  made  by  me  of  the  farm- 
ing lands  owned  by  me,  and  I  now  desire  to 
make  a  specific  bequest  of  a  portion  of  said 
real  estate,  It  is  therefore  my  will,  and  I 
hereby  give,  devise,  and  bequeath  to  Delilah 
Smith  and  Paulina  Smith,  Jointly,  eight  hun- 
dred (800)  acres  of  farming  land  now  ownS3 
by  me,  and  situated  in  sections  sixteen  (16), 
seventeen  (17),  nineteen  (19),  twenty  (20), 
twenty-nine  (29),  thirty  (30),  and  thirty-one 
(31),  In  township  twenty-five  (25)  north,  range 
five  (5)  east,  third  principal  meridian;  also, 
the  northwest  quarter  of  section  twenty-four 
(24)  north,  range  four  (4)  east,  third  principal 
meridian,— all  In  McLean  county,  Illinois,  It 
Is  my  will  that  the  quarter  section  In  Martin 
township  shall  be  taken  first,  and  the  re- 
mainder of  the  eight  hundred  (800)  acres 
shall  be  selected  by  the  said  Delilah  Smith 
and  Paulina  Smith  out  of  any  lands  owned 
by  me  In  Iiawndale  township  In  this  will  de- 
scribed. And  it  is  my  will  that  this  codicil 
shall  be  attached  to  and  form  a  part  of  my 
will,  the  same  as  if  contained  in  my  said 
will,  and  I  direct  that  my  executor  do  carry 
out  the  same  In  all  respects."  The  witnesses 
to  the  codicil  are  W.  Hill,  Joseph  Humphrey, 
and  Alfred  B.  DaTidson.  The  will  is  signed 
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by  David  Henllne  with  a  seal,  but  the  codicil 
ts  iii^ned  by  David  Henllne  by  his  mark  with 
a  seal.  It  Is  admitted  that  a  mistake  was 
made  la  the  descrlptloa  of  a  part  of  the  prop- 
erty in  the  codicil.  The  nnmber  of  the  town- 
ship Id  which  one  qtiarter  Beetlon  of  the  land 
was  located  is  nsed  Instead  of  the  number 
of  the  section,  and  the  true  number  of  the 
section  Is  omitted. 

T.  C  Kerrlck  and  Welty  &  Sterling,  tot  ap- 
pellants. A.  3.  Ban,  B.  F.  McKennan,  and 

Beach  &  Hodnett,  for  appellees. 

MAORUDSR,  J.  (after  stating  the  facts). 
The  decree  of  the  court  below'  was  in  favor 
of  the  present  app^nts,  so  far  as  It  held 
the  will  of  the  testator  to  be  valid,  and 
against  the  appellees,  who  sought  to  set 
aside  the  will  as  well  as  the  codicil.  The  de- 
cree was  adverse  to  the  appellants  In  holding 
the  codicil  to  be  Invalid  and  setting  It  aside, 
bnt  in  that  respect  It  was  In  favor  of  the  ap- 
pellees. The  present  appeal,  prosecuted  by 
the  appellants,  seeks  to  reverse  the  decree  In 
so  far  as  It- holds  Che  codicil  to  be  Invalid. 
The  appellees  assign  no  cross  errors  in  rela- 
tion to  that  part  of  the  decree  which  sustains 
the  will,  and  make  no  complaint  of  the  same. 
The  only  question  In  the  case,  therefore,  is 
whether  or  not  the  codicil  of  the  deceased 
testator,  David  Henline,  was  invalid  and 
properly  set  aside. 

The  grounds  upon  which  It  Is  sought  to  Im- 
peach the  codicil  are  lack  of  testamentary 
capacity,  and  the  exercise  of  undue  Infln- 
ence.  As  is  usnal  In  cases  of  this  character, 
there  Is  great  conflict  In  the  testimony.  The 
appellants  here  (proponents  of  the  will  be- 
low) examined  26  witnesses.  The  appellees 
here  (complainants  below)  examined  22  wit- 
nesses.  Of  these  48  witnesses,  many  give  It 
as  their  opinion  that  the  testator  had  such 
mental  capacity  as  that  he  was  able  to  trans- 
act ordinary  business,  while  many  of  them 
are  of  the  contrary  opinion.  In  cases  of  this 
character  the  verdict  of  the  Jury  is  to  have 
the  same  force  and  effect  as  is  given  to  a 
verdict  in  a  case  at  law  under  a  like  state  of 
facts;  and,  when  the  verdict  in  such  case  Is 
not  manifestly  against  the  weight  of  evi- 
dence, the  court  is  bound  by  it  in  the  same 
manner  and  to  the  same  extent  as  If  It  were 
a  case  at  law.  The  Jury  had  before  them 
and  saw  the  witnesses.  The  Judge  who  tried 
the  case  was  satisfied  with  the  verdict,  and 
acted  upon  it  The  evidence,  particularly  up- 
on the  question  of  mental  capacity,  ts  con- 
flicting, bnt  a  careful  consideration  of  It  does 
not  show  that  the  flndlng  of  the  court  below 
is  clearly  against  its  weight  Where  the  tes- 
timony Is  thus  conflicting,  and  is  not  clearly 
against  the  weight  of  the  evidence,  the  find- 
ing of  the  Jury  must  be  regarded  as  conclu- 
sive. Calvert  v.  Carpenter,  96  111.  65;  Bu- 
chanan V.  McLennen,  106  111.  59;  Greene  t. 
Greene,  145  III.  271,  33  N.  E.  941.  There  Is 
another  rule  upon  this  subject  well  settled 
by  the  decisions  of  this  court;  and  that  rule 


is  that,  where  there  Is  an  Irreconcilable  con- 
flict In  the  testimony  touching  the  facts  upon 
which  the  validity  of  the  vrlll  depends,  the 
decree  of  the  lower  court  will  not  be  revers- 
ed, if  the  evidence  of  the  successful  party, 
when  considered  alone,  is  clearly  sufficient  to 
sustain  the  verdict.  Calvert  v.  Carpenter, 
supra;  Moyer  v.  Swygart  125  111.  268,  17  N. 
E.  450;  Bevelot  v.  Lestrade,  153  111.  629,  38 
N.  E.  1056;  Harp  v.  Parr,  168  lU.  459,  48  N. 
E.  113.  A  reference,  however,  will  be  made 
to  some  of  the  facts,  so  far  as  it  is  necessary 
to  understand  the  questions  of  law  Involved, 
and  the  objections  made  to  the  admission  of 
evidence  and  to  the  instructions  given  npon 
the  trial  of  the  case  In  the  court  below. 

The  deceased,  David  Henline,  was  about 
73  years  of  age  when  he  died,  on  May  4, 1895. 
He  was  a  bachelor,  never  having  been  law- 
fully married.  He  had  two  brothers  at  the 
time  of  his  decease,  named  William  and 
John,  and  several  nephews  and  nieces.  He 
had  been  engaged  in  business  with  his  broth- 
er William  many  years,  and  was  a  partner 
with  him  In  the  ownership  of  a  considerable 
quantity  of  land.  In  1868  or  1869  the  broth- 
ers met  with  reverses  In  business.  David's 
mind  seemed  to  have  been  so  seriously  af- 
fected thereby  that  he  secluded  himself  in  a 
room  in  the  second  story  of  his  house  for 
about  a  year,  and  during  that  time  declined 
to  do  any  business.  During  the  remainder 
of  his  life  he  permitted  his  brother  William 
to  manage  their  business,  and  relied  mainly 
upon  his  Judgment  in  matters  relating  there- 
to.  It  is  conceded  by  both  parties  that  the 
deceased  for  many  years  prior  to  his  death 
(perhaps  as  much  as  25  years)  sustained  il- 
licit relations  with  the  appellant  Delilah 
Smith.  Some  time  after  this  illicit  relation- 
ship began,  the  said  Delilah  married  a  man 
by  the  name  of  Smith,  with  whom  she  went 
to  Missouri,  and  there  lived  for  some  months. 
During  their  stay  there  the  appellant  Paulina 
Smith  was  bom.  Not  long  thereafter  Deli- 
lah Smith  and  her  husband  returned  to  Mc- 
Lean county,  where  Smith  died,  and  David 
Henllne  and  Delilah  Smith  and  Paulina  Smith 
(the  latter  being  called  In  this  record  "Susie 
Smith")  lived  together  as  one  family  until 
the  death  of  David  Henllne.  It  is  claimed  by 
counsel  for  appellants  that  Paulina  Smith 
was  the  daughter  of  David  Henllne;  but  she 
was  bom  In  lawfuJ  wedlock,  while  Delilah 
Smith  and  her  husband  were  living  together, 
and  the  presumption  of  law  is  that  she  was 
their  child.  In  1890  the  deceased,  David 
Henline,  while  living  vrith  Delilah  Smith,  and 
while  sick  in  bed,  was  induced  to  buy  an  ho- 
tel in  the  town  of  Lexington  for  the  sum  of 
$4,000.  He  moved  Into  the  hot^  with  Dell> 
lah  Smith,  who  took  charge  thereof,  and  be 
lived  there  with  her  and  her  daughter  until 
his  death.  While  he  was  sick  In  the  hotel 
in  1890  he  made  his  will,  dated  December  24, 
1890.  In  the  summer  of  1894  the  deceased 
complained  of  a  numb  feeling  in  his  right 
foot»  leg,  and  band,  and  said  that  'it  divided 
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him  np  the  back  Qf  his  right  side,  and  when 
It  got  to  his  head  be  did  not  know  anything, 
and  he  felt  as  if  he  was  cut  In  two."  About 
AprU  15, 1895.  while  Tlsltlng  with  one  of  his 
brothers,  the  deceased,  David  Henline,  was 
taken  sick,  and  complained  of  the  numbness 
In  question,  and  said  of  It,  "When  It  gets 
Into  my  head,  I  don't  know  anything."  One 
of  his  brothers  took  him  to  the  hotel  at  Lex- 
ington on  Monday,  April  15,  1895.  On  the 
afternoon  of  Tuesday,  April  16,  1895,  he  was 
obliged  to  go  to  bed,  and  remained  there  un- 
til be  died.  Ue  was  paralyzed.  The  right 
side  of  blm  and  his  right  hand  were  numb 
and  dead.  He  was  unable  to  sit  up  In  bed, 
and  had  to  be  propped  np.  He  lost  his  pow- 
er of  articulation,  and  was  unable  to  talk  or 
to  write.  He  did  not  recognize  his  friends, 
and,  when  spoken  to,  conld  only  answer  a 
part  of  the  time  "Yes"  or  "No,"  and  a  part 
of  the  time  he  would  mumble  out  In  reply  to 
questions,  some  such  expres^ons  as  "Um" 
and  "Ah."  Those  waiting  upon  him  were 
obliged  to  rub  his  bands  and  body  In  order 
to  promote  circulation  of  the  blood.  The 
disease  of  which  he  died  was  softening  of  the 
brain.  This  disease  progressed,  and  more 
and  more  affected  his  brain,  from  the  time 
he  went  to  bed,  on  Tuesday,  April  18th;  up  to 
the  day  he  made  his  mark  to  the  codicil, 
which  was  Monday,  April  22d.  During  the 
week  before  the  codicil  was  signed,  Delilah 
Smith  and  her  daughter,  Paulina  Smith,  were 
IlTlng  In  the  hotel  where  the  deceased  was 
tying  sick,  and  most  of  the  time  were  In  the 
same  or  an  adjoining  room.  The  testimony 
shows  that  at  this  time,  and  for  some  time 
before,  the  appellant  Paulina  Smith  was  liv- 
ing at  the  hotel  In  a  state  of  adultery  with  a 
man  named  Al.  Smith,  the  son  of  Shelton 
Smith,  the  executor  named  In  the  will.  AI. 
Smith  lived  at  the  hotel,  or  was  there  most 
of  the  time,  and  was  the  father  of  an  Illegiti- 
mate child  by  said  Paulina.  A  man  named 
William  Goetello  lived  and  boarded  at  tbe 
hotel.  One  of  the  witnesses  says  that  one 
evening,  during  the  sickness  of  the  testator, 
Delilah  Smith  and  Costello  were  in  the  cellar 
drinking  beer;  they  bad  a  keg  of  beer  there, 
and  made  such  a  noise  as  to  seriously  disturb 
the  deceased. 

On  tbe  evening  of  Wednesday,  April  ITtli, 
one  Buel  Stevens,  a  livery  stable  keeper  In 
Lexington,  was  sent  for  by  Delilah  Smith, 
and  had  a  talk  with  her  and  her  daughter 
at  the  hotel.  She  requested  Stevens  to  go 
Into  the  room  where  the  deceased  was  sick, 
and  ask  him  to  make  a  will  giving  a  certain 
160  acres  of  land  to  her  and  her  daughter, 
Susie  or  Paulina.  Stevens  went  Into  tbe 
room  In  pursuance  of  this  request,  and  asked 
the  deceased  if  he  would  make  such  a  will. 
He  refused  to  do  anything  of  the  kind. 
Again,  on  Sunday  morning,  April  21st,  Deli- 
lah Smith  went  to  the  stable  after  Stevens, 
but  failed  to  And  him  In  his  stable.  Later 
In  the  day  she  sent  a  messenger  for  him,  but 
Htlll  failed  to  find  him.  On  Sanday  evening, 


April  21st,  Joseph  Humphry  was  present 
In  the  room  where  AL  Smith  and  Mrs.  Smith 
and  Susie  were.  He  came  to  Inquire  how 
David  Henllne  was,  and  was  requested  by 
Delilah  Smith  to  go  In  and  talk  to  the  testa- 
tor upon  tbe  subject  of  making  a  wilt;  but 
Humphrey  dedlned  to  do  so.  and  told  them 
to  Bend  for  Stevens.  He  says,  however,  that 
he  went  Into  the  room  where  the  deceased 
was,  and  the  Utter  was  lying  with  his  eyes 
and  mouth  half  open,  and  seemed  to  be  half 
asleep.  AJ.  Smith  then  went  for  Stevens, 
and  Stevens  came  over.  Stevens  says  that 
Mrs.  Smith  had  sent  over  and  requested  him 
to  come  Immedlat^y;  that  he  found  Mrs. 
Smith  and  her  daughter  and  Humphrey; 
that  Mrs.  Smith  told  him  she  wanted  him  to 
talk  with  David;  that  she  said  she  thought 
David  was  crazy;  that  she  wanted  htm  To 
tell  David  she  had  sent  for  his  brothers,  Wil- 
liam and  Jack,  and  his  n^bew  Jotm,  and 
that  they  would  not  come  to  see  him,  and 
were  only  waiting  for  him  to  die  to  get  what 
property  he  bad.  She  had  not  sent  for  hla 
brothers  and  nephew  as  she  thus  stated. 
She  also  told  Stevens  to  tell  him  that  If  he 
would  make  a  will,  and  give  her  and  Susie 
the  160  acres,  "she  would  fire  Costello,  and 
Susie  would  fire  Smith."  Stevens  says  that 
he  told  her  It  would  do  no  good,  as  he  had 
tried  the  same  thing  on  tbe  Wednesday  pre- 
vious without  success,  but  that  be  went  la 
to  see  the  deceased  at  her  request,  and  spoke 
to  him.  He  was  lying  on  his  left  side;  he 
paid  no  attention.  Stevens  sat  down  by  bis 
side  and  took  bold  of  hla  band.  It  was  cold. 
He  asked  him  how  be  was  feeling.  He  made 
a  mumbling  noise,  and  said,  "Ah,  ah,  ah." 
Stevens  further  says  that  he  told  the  deceas- 
ed that  he  bad  been  talking  to  Delilah  and 
Susie,  and  they  said  they  bad  sent  for  his 
brotbera  and  nephew,  and  they  refused  to 
come  and  see  him;  that  Delilah  and  Susie  had 
promised  that  if  he  would  make  a  will,  and 
give  them  160  acres  of  land.  Susie  would  fire 
Al.  Smith,  and  she  would  fire  Costello.  All 
Stevens  could  get  out  of  blm  was  the  mum- 
bling noise  heretofore  referred  to.  At  times 
be  seemed  to  know  what  Stevens  was  talking 
about,  and  again  be  seemed  either  not  to 
know,  or  paid  no  attention.  He  would  turn 
his  head  away.  Stevens  returned  to  the 
room  where  Mrs.  Smith  and  Paulina  and 
Humphrey  were,  and  told  them  that  he  bad 
stated  to  the  deceased  all  that  he  bad  beeu 
requested  to  state.  A  day  or  two  before  this. 
Shelton  Smith,  the  father  of  Al.  Smith,  bad 
gone  to  a  Justice  of  tbe  peace  to  get  a  de- 
scription of  tbe  land  owned  by  the  deceased. 
This  was  done  at  tbe  request  of  DeUlab 
Smith.  On  Monday  morning,  April  22dt  a 
Justice  of  tbe  peace  named  Davidson  was 
seen  by  Stevens  or  Smith,  and  requested  to 
come  to  tbe  hotel  to  make  tbe  codicil.  When 
the  codicil  was  made,  Delilah  Smith  and 
Shelton  Smith  were  In  the  room.  A  doctor 
named  HIU  and  the  Justice.  Davidson,  were 
also  th^e.   it  appears  from  the  testimony 
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of  these  wltnesBeB  that  the  deceased  fras  un- 
able to  write;  that  a  slate  and  pencil  were 
bronght  In  and  handed  to  blm,  bnt  he  shook 
his  head,  not  being  able  to  use  them;  that 
he  conld  not  tell  what  he  wanted,  except  as 
questions  were  asked;  that  a  map  was  used 
and  pointed  to  to  indicate  the  location  of  his 
lands,  but  to  all  that  was  said  and  done  he 
merely  nodded  his  dead  and  said  nothing; 
when  the  mark  was  made,  DaTidson  held  the 
pen,  and  the  deceased  took  hold  of  the  top 
of  it,  and  DarldBon  wrote  his  name.  Dr. 
Hill  says  that  he  had  the  disease  of  the  brain 
which  causes  aphasia,  an  Impairment  of  the 
mind;  that  the  canse  of  his  death  was  the 
spreading  of  the  disease  over  his  brain;  that 
his  mind  was  impaired  bo  far  that  he  conld 
not  use  language,  and  conld  not  write,  and 
all  he  conld  do  was  to  nod  and  shake  his 
head;  that  his  cerebrum  was  probably  In- 
flamed at  that  time.  None  of  his  relatives 
were  present  when  the  codicil  was  made,  and 
none  of  them  were  Informed  of  the  making 
of  It  until  after  his  death.  Mrs.  Bdwards, 
an  old  lady,  and  the  mother  of  the  appellant 
Delilah  Smith,  says  that  her  daughter  refus- 
ed to  send  for  the  deceased's  brother  Wll- 
Uam;  that  she  (Mrs.  Edwards)  nursed  the 
deceased  daring  his  sickness;  that  they  could 
not  understand  what  the  deceased  said  or 
wanted;  that  she  tried  to  make  him  under- 
stand, bnt  he  could  not  say  a  word  that  any 
one  could  comprehend. 

In  view  of  such  testimony  as  has  been 
above  referred  to,  we  are  unable  to  say  that 
the  Jury  were  not  justifled  In  returning  the 
verdict  which  they  rendered.  The  existence 
of  an  illicit  relation  between  a  deceased  tes- 
tator and  his  mistress  will  not  give  rise  to  a 
presumption  of  undue  Influence  as  a  matter 
of  law,  bnt  undue  Influence  Is  more  readily 
Inferred  In  case  of  a  will  made  in  favor  of  a 
mistress  than  In  the  case  of  a  will  in  favor 
of  a  vrlfe.  The  existence  of  the  relation  la  a 
drcumstance  to  be  considered  by  the  Jury 
along  with  other  facts  In  the  case.  "The  In- 
fluence of  a  lawful  relation  may  result  in  tes- 
tamentary dispositions  which  ought  not  to 
be  set  aside,  when.  If  they  resulted  from  the 
Influence  of  an  unlawful  and  Immoral  rela- 
tion, they  would  produce  deep  8uiQ>icIon;" 
the  qneetlon  to  be  determined  being  wheth- 
er the  Influence  exerted  was  undne  or  not. 
The  Jury  have  a  right  to  consider  the  tact  of 
the  unlawful  relationship  where  there  is 
proof,  as  there  Is  In  the  case  at  bar,  tending 
to  show  constraint  and  Interference,  Impair- 
ed mental  capacity,  loss  of  will  power,  and 
sickness  or  disease  at  the  time  of  the  making 
of  the  will.  McClure  v.  McGlure,  86  Tenn. 
174,  6  B.  W.  44;  In  re  Johnson's  Estate,  159 
Pa.  St  630,  28  Atl.  448;  Monroe  v.  Barclay, 
17  Ohio  St  302;  27  Am.  &  Eng.  Bnc.  Law,  p. 
614.  This  codicil  was  drawn.  In  the  absence 
of  the  near  relatives  of  the  deceased,  at  the 
instance  and  dictation  of  the  beneficiaries  in 
the  will,  and  after  false  statr^ments  mode  by 
them  MM  to  the  conduct  and  feelings  of  the 


alMent  relatives;  and  Its  terms  are  hostile 
and  opposed  to  die  terms  of  the  will  of  De- 
cember 24,  1890,  executed  In  favor  of  such 
beneflclaries.  These  beneficiaries,  moreover, 
lived  with  the  testator,  who  was  old  and  fee- 
ble. His  mind  was  evidently  so  Impaired 
that  he  was  more  or  less  under  the  domina- 
tion of  Delilah  Smith  and  her  daughter.  The 
win  previously  executed  had  given  appellants 
40  acres  of  land,  and  an  hotel  building,  and 
had  given  the  remainder  of  his  property  to 
his  legal  heirs  or  representatives.  The  codi- 
cil signed  by  the  testator  under  the  clrcnm- 
stances  already  detailed  went  further,  and 
gave  them  800  acres  of  land  In  addition  to 
what  had  been  devised  by  the  terms  of  the 
vrlll.  There  la  nothing  in  the  testimony  of 
the  wttneases  to  show  that  the  previous  will 
was  present  or  called  to  the  attention  of  the 
testator  when  he  signed  the  codicil,  although 
the  codicil,  upon  its  face,  refers  to  the  will. 
The  proof  also  shovrs  that  the  quantity  of 
land  mentioned  by  Mrs.  Smith  in  her  Instruc- 
tions to  Stevens  as  being  desired  by  her 
through  the  wilt  of  the  deceased  was  IGO 
acres.  Humphrey  also  testifies  to  160  acres 
of  land  as  being  the  amount  mentioned  In 
the  conversation.  But  when  the  codicil  was 
drawn  the  quantity  of  land  given  thereby 
was  800  acres,  instead  of  160  acres.  It  ap- 
pears that  a  map  vras  used  for  the  purpose 
of  calling  the  attention  of  the  testator  to  the 
location  of  the  lands,  "but  whether  he  In  any 
way  pointed  to  or  designated  the  particular 
sections  referred  to  in  the  codicil  does  not 
clearly  appear.  Many  authorities  mention  as 
features  unfavorable  to  the  validity  of  a 
win,  and  as  indicating  the  probable  exercise 
of  umjue  influence,  such  concurring  circum- 
stances as  the  following:  The  departure 
from  the  terms  of  a  previous  testamentary 
disposition;  the  false  Impressions  under 
which  the  Instrument  Is  made;  the  active 
agency  of  the  beneflclary  in  procuring  it  to 
be  drawn;  the  absence  of  those  who  had  at 
least  equal  claims  uptm  the  Justice  of  the  tes- 
tator; old  age.  accompanied  by  feebleness 
and  disease.  l^Ier  v.  Gardiner,  35  N.  Y.  551); 
Delafleld  v.  Parish,  25  N.  Y.  85;  Blewltt  v. 
Blewltt  4  Hagg.  463;  Greenwood  v.  CUne,  7 
Or.  17;  In  re  Hess'  WiU,  48  Minn,  604,  51  N. 
W.  614,  and  note  to  same  in  81  Am.  St.  Rep. 
685;  2  Lead.  Oas.  Eq.  p.  2,  par.  286.  Where 
a  will  Is  procured  to  be  written  by  persons 
largely  benefited  by  It  it  la  a  clrcumatance  to 
excite  a  stricter  scrutiny,  and  requires  stricter 
proof  of  volition  and  capacity.  McCommon  v. 
McOommon,  151  111.  42S,  38  N.  B.  146;  Purdy 
V.  HaU.  134  111.  298,  26  N.  E.  645;  Byard  v. 
Oonover,  39  N.  J.  Bq.  244.  The  latter  case 
of  Byard  v.  Conover  Is  somewhat  similar  in 
its  facts  to  the  case  at  bar.  There  a  bach- 
elor. 72  years  old,  while  hi  a  moribund  condi- 
tion, signed  a  paper  purporting  to  be  a  wUl. 
giving  all  his  property  to  his  housekeeper, 
who  had  lived  with  him  for  many  years,  and 
who  had  previously  prepared  the  paper  which 
wu  ilgned;  none  of  the  teitatoi's  brothen 
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and  sisters  were  present,  or  Informed  of  the 
making  of  the  will;  and  it  was  held  that  the 
paper  should  be  refused  probate  on  the  ground 
of  want  of  capacity  and  undue  Influence. 

It  is  only  necessary  to  notice  certain  objec- 
tions urged  Upon  our  attention  by  counsel 
for  appellants.  It  Is  said  that  the  allegations 
of  the  bill  are  not  sufficiently  speciBc  in  rela- 
tion to  the  charges  of  fraud.  This  specific 
objection  was  not  made  in  the  court  below, 
either  by  demurrer  to  the  bill,  or  in  oiqcKnltlon 
to  the  Introduction  of  testimony,  and  conse- 
quently cannot  bd  made  here  for  the  first  time. 
If  the  auctions  were  not  sufficiently  specific 
In  this  regard,  and  attention  had  been  called 
to  them  In  the  court  below,  the  complainants 
there  might  have  been  permitted  to  amend 
their  bill.  Society  t.  Price,  115  lU.  636,  6 
N.  E.  126. 

It  la  said  that  the  court  below  Improperly 
admitted  the  conversation  had  between  Mrs. 
Smith  and  Stevens  In  regard  to  what  the  latter 
was  to  say  to  the  deceased  upon  the  subject 
of  making  his  will.  Stevens  must  be  regard- 
ed as  the  agent  of  Mrs.  Smith  and  her  daugh- 
ter to  communicate  their  wishes  to  the  de- 
ceased In  regard  to  the  will.  What  she  told 
Stevens  to  say  to  the  deceased  was  so  told  on 
the  evening  before  the  codicil  was  executed, 
while  she  and  her  daughter  were  In  a  room 
adjoining  that  In  which  the  deceased  lay,  and 
was  for  the  purpose  of  influencing  the  de- 
ceased's mind  to  make  his  will  or  codlcU  in  a 
certain  way.  The  main  objection  made  to 
this  testimony  is  that  Mrs.  Smith  and  her 
daughter  were  both  legatees  under  the  will, 
and  that  admissions  and  statements  of  one 
legatee  prejudicial  to  the  will  cannot  be  ad- 
mitted where  there  are  other  legatees.  ^  we 
read  the  testimony,  both  of  the  legatees,  to  wit^ 
Mrs.  Smith  and  Paulina  Smith,  her  daughter, 
were  present  when  the  conversations  were 
bad  with  Stevens  and  Humphrey  in  reference 
to  the  communications  to  be  made  to  the  de- 
ceased. By  the  terms  oC  the  will  and  codlcn 
Mrs.  Smith  and  her  dan^ter  were  joint  dev- 
isees. The  property  was  devised  to  them 
jolnOy.  Where  the  Interest  of  the  devisees 
is  joint,  the  evidence  may  be  admitted  against 
aU  of  them;  and  where  the  parties  have  a 
joint  Interest  In  the  matter  In  suit  an  admis- 
^n  made  by  one  is,  in  general,  competent 
evidence  against  slL  McMillan  v.  McDUl,  110 
TO.  47;  Insurance  Co.  v.  WHklnson,  G&  da.  6S5. 
Undo:  our  statute,  parties  are  permitted  to 
create  the  common-law  estate  of  joint  ten- 
ancy, with  Its  common-law  Incld^its,  by  ex- 
pressly declaring  In  the  Instrument  executed 
that  the  estate  conveyed  shall  pass  In  joint 
tenancy.  Mette  T.  Feltgen.  148  Bl.  357.  86 
K.  S.  81. 

The  first  instruction  ^ven  for  the  appellees 
Is  oltlclsed  because  It  uses  the  expressions 
"alleged  execution  of  the  codicil"  and  "sup- 
posed codldL"  It  Is  said  that  the  use  of  the 
words  "allied"  and  "supposed"  was  equiv- 
alent to  telling  tlie  jury  that  the  codicil  was 
not  the  real  codicil  of  the  testator.   We  do 


not  think  so.  The  proponents  of  the  will  al- 
lege that  the  codlcU  was  valid.  The  appellees 
deny  that  it  was  valid.  To  speak  of  it  as  an 
"alleged"  codicil  was  no  more  casting  dis- 
credit upon  its  validity  than  to  speak  of  It  as 
the  "codlcU"  without  the  usa  of  the  word 
"alleged"  would  have  been  to  make  an  an- 
nouncement in  favor  of  Its  validity.  The 
question  submitted  to  the  jury  in  this  case 
was  whether  "the  writing  read  in  evidence, 
purporting  to  be  the  codicil  of  the  will  of 
David  Henline,  deceased,"  was  really  his  cod- 
icil. This  is  the  form  of  expression  used  In 
all  cases  of  contested  wills  where  the  question 
whether  the  paper  is  a  will  or  not  is  to  be 
submitted  for  their  determination  to  the  jury. 
It  cannot  be  said  that,  because  the  instrument 
Is  spoken  of  as  one  "purporting"  to  be  a  codi- 
cil, the  jury,  are  thereby  instruoted  that  It  Is 
not  a  codlcU.  An  Instruction  making  use  of 
the  word  "alleged"  in  the  same  way  In  which 
It  is  Iiere  used  was  given  In  Campbell  v. 
Campbell,  138  lU.  612,  28  N.  EL  1080,  and  was 
approved  by  this  court. 

The  first  instruction  given  for  tlie  appellees 
Is  also  criticised  because  of  the  following 
language:  "The  court  Instructs  yon  that  If 
you  believe  from  the  evidence  that  fraud  was 
practiced  on  David  Henline,  deceased.  In  pro- 
curing the  aUeged  encntlon,"  etc.  It  Is  said 
that  the  Instriiction  Is  defective,  in  not  indi- 
cating the  nature  or  character  of  the  fraud,  or 
the  persons  by  whom  It  was  uendsed.  Undue 
influence,  to  avoid  a  wlU,  must  be  smUi  as  to 
overcome  the  free  agency  of  the  testator  at  the 
time  the  Instrument  Is  made,  so  as  to  substi- 
tute tiie  will  of  the  beneficiary,  or  some  other 
person,  for  fals  will.  What  constitutes  such 
undue  Influence  will  depend  upon  the  drcum- 
stances  of  each  case.  But  undue  Influence 
is  a  species  of  constructive  fraud,  which  the 
court  will  not  undertake  to  define  by  any 
fixed  words.  Its  exercise  may  be  inferred  hi 
all  <saea  where  the  power  of  the  person  re* 
celving  a  devise  or  other  like  benefit  has  been 
so  exercised  upon  the  mind  of  the  donor  as, 
by  Improper  arts  or  dnnunvention,  to  have  in- 
duced him  to  make  the  devise  or  confer  the 
benefltcontrary  to  his  ddlberate  judgment  and 
r^son.  Shlpman  v.  Fumlss,  69  Ala.  665. 
It  is  Immaterial  by  whom  the  undue  Infiuence 
is  exerdsed.— whether  by  a  beneficiary  or  an 
outsider.  27  Am.  &  Bng.  Enc.  Law,  pp.  600, 
601.  The  Instruction  was  not  erroneous  for 
the  reasons  stated. 

The  second  Instruction  is  objected  to  be* 
canse  It  t^  the  jury  that  tbA  law  in  Qxe  first 
Instance  casts  the  burden  of  proving  the  will 
and  codlcU  upon  the  proponents  alleging  their 
validity.  Such  Is  the  rule  which  has  been 
adopted  by  this  court  In  a  nomber  of  de- 
cisions. Harp  V.  Parr,  168  BL  459.  48  N.  E. 
113.  It  is  said,  however,  that  under  this  in- 
struction the  jury  could  not  know  that,  after 
the  burden  of  proof  was  in  the  first  Instance 
put  iq>on  the  proponents.  It  had  shifted  to 
the  contestants.  If  Oils  was  a  defect.  It  was 
cured  by  the  first  instruction  i^ven  for  the 
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contestants.  The  latter  Instruction  told  the 
Jury  that  when  the  proponents  bad  proven  the 
due  execatioQ  of  the  will  and  codicU  In  ques- 
tion, and  the  capacity  of  the  deceased  to  make 
the  same,  by  the  signing  witnesses,  a  prima 
fade  case  was  made  out  in  favor  of  the  ralid- 
ity  of  the  will  and  codicil,  and  then  the  bnxden 
of  proof  was  shifted  to  the  complainants  to 
proTe  by  a  iHreponderance  of  the  erldenoe 
some  one  or  more  of  the  gronnds  alleged 
against  the  validity  of  the  wUl  and  codicU. 

Objection  Is  also  made  to  the  fbnrth  Instrac- 
tlon  given  for  the  appellees.  This  Instruction 
is  nnobjectlonalde,  as  It  merely  told  the' Jury, 
In  substance  that  the  condition  of  the  testar 
tor's  mind  at  the  time  of  the  esecutlon  of  the 
will  was  Qie  real  subject  of  Inquhy.  Such 
is  the  law.  The  slztii  instruction  given  for 
the  appellants  announced  the  same  rule, 
namely,  that  the  decayed  mast  be  competent 
to  make  a  will  at  the  time  when  he  made  the 
codicil  in  question.  The  real  question  Is 
whether  the  testator,  at  the  time  of  making 
the  instrument  purporting  to  be  his  wlH,  had 
such  mind  and  memory  as  to  enable  him  to 
understand  the  particular  business  In  which 
he  was  eagageA.  Craig  v.  Southard,  148  111. 
37,  3S  N.  E.  361. 

The  objection  to  the  afth  taistmction  given 
fOT  the  appellees  Is  disptned  of  1^  what  has 
already  been  said  in  regard  to  the  first.  The 
seventh  instruction  given  for  the  appellees, 
which  defines  what  constitutes  testamentary 
capacity,  or  a  sound  and  dlqjtoBlng  mind, 
argees  with  the  views  on  this  subject  laid 
down  by  this  court  in  Campbell  v.  Campbell, 
supra,  and  Nlcewander  v.  Nlcewsasdex,  151 

ni.  166, 37  N.  H.  eoa 

It  Is  said  that  the  deventh  Instruction  as- 
sumes that  the  testator  was  subjected  to  "re- 
peated urging,"  and  for  this  reason  Is  defective. 
The  Instruction  used  the  following  language: 
"If  you  further  believe  from  the  evidence  that 
he  was  too  weak  to  resist  repeated  urging,  and 
that  undue  Influence  was  brought  to  bear  upon 
him,"  etc.  The  instruction  doea  ndt  make  the 
assumption  charged  against  It.  but  leaves  It 
to  the  jury  to  find  whether,  as  a  fact,  there 
was  repeated  urging.  There  was  evidence  in 
the  record  tending  to  show  that  the  testator 
was  at  least  twice  urged  to  make  a  will  In 
behalf  of  the  defendants.  Oounsd  say  that 
repeated  miglng  does  not  constitute  undue  In- 
fluence. Whetiier  It  does  or  not  will  dei>end 
upon  drcumstances,  and  certainly  repeated 
urging,  in  connection  with  other  facta,  may  be 
oraisldered  by  the  jury  In  determining  whether 
undue  Influence  was  exercised.  The  Instruc- 
tion does  not  state  that  repeated  u^ng  is 
undue  influence.  Undue  Influence,  however, 
has  been  defined  to  be  "any  Improper  or 
wrongful  constraint,  madilnatlon,  or  urgency 
of  persuasion,  wherry  the  will  of  a  person  is 
overpowered,  and  ha  is  Induced  to  do  or  for^ 
bear  an  act  which  he  would  not  do,  or  would 
do,  if  left  to  act  freely."  27  Am.  &  Eng.  Hnc. 
Law,  p.  453. 

Borne  other  ot^ectlons  are  made  to  the  In- 


Mructlons,  but  we  do  not  deem  It  necessary 
to  discuss  tkem.  Upon  a  careful  review  of 
the  whole  record,  we  a^  of  the  (pinion  that 
the  decree  of  the  court  below  was  right.  Ac- 
cordini^  the  decree  of  the  circuit  court  is  af- 
firmed.  Decree  affirmed. 


USl  ind.  197) 

MAIEB  et  aL  V.  BOARD  OF  PUBLIC 
WOBKS  OF  OITT  OF  BVANS- 
VILLE  et  aL 
(Supreme  Court  of  Indiana.   Oct  6,  1898.) 

AfPBAL^RbTIBW— BVIDBKCB— OPIKIONS— MOHIOI- 

p*i.  Corporations— CoNTiuoTs— Fraud 
— Nsw  Triai^Speoifications. 

1.  A  finding  sostained  by  the  evidence  will  not 
be  distarbed  becanse  a  oontrazy  finding  would 
have  been  warranted. 

2.  Testimony  that  the  time  limited  for  com- 
pleting a  pavmg  contract  was  too  short  is  an 
^wiion  on  a  question  of  fact,  and  hence  inadmis- 

8.  A  motion  for  new  trial  because  "the  court 
erred  in  allowing  S.  to  testlfr  about  a  paper  on 
American  Titrified  brick  psrements"  is  insuffi- 
cient to  raise  a  question  of  error  in  permitting 
S.  to  testify  that  he  obtained  information  as  to 
the  quality  of  iH^k  pavements  by  reading  a  cer- 
tain paper. 

4.  On  an  issue  whether  a  municipal  paving  con- 
tract was  obtained  through  frano,  testimony  of 
municipal  officers  cbar^  with  its  letting,  tliat 
they  obtained  information  of  the  quality  of  dif- 
ferent kinds  of  pavement  proposed  by  different 
bidders  by  reading  a  certain  pai>er^  Is  admissible. 

6.  A  specification  in  a  motion  for  a  new  trial 
tliat  **the  conrt  erred  in  striking  out  a  portion 
of  the  testimony  of  the  plaintiff  relating  to  his 
feelings  in  the  matter"  does  not  sofficieimy  iden- 
tify the  testimony. 

ft.  On  an  issue  whether  a  contract  tor  a  mu- 
nicipal improvement  was  obtained  through  fraud, 
the  opinion  of  a  witness  that  the  contract  was 
not  honest  is  inadmissiUe. 

7.  I^e  rejection  of  evidence  cannot  he  review- 
ed unless  the  admissibility  of  the  proposed  evi- 
dence is  shown,  althou^  the  objection  to  the 
evidence  was  merely  that  It  was  Irrelevant  and 
incompetent 

Appeal  from  superior  court,  Vanderburgh 
county;  John  H.  Foster,  Judge. 

Action  by  Peter  Maler  and  others  against 
the  board  of  public  works  of  the  city  of  Ev- 
ansvllle  and  others.  There  was  a  judgment 
for  defendants,  and  jdalntUfs  appeal.  Af- 
firmed. 

8.  B.  Hombrook  and  W.  W.  Ireland,  for  ap- 
{lellanta.  Ollchrlst  ft  De  Bnder,  tot  appel- 
lees. 

McOABIt  T.  The  appdlants  sued  the  ap- 
pellees to<  aet  aside  a  contract  by  whiiA  the 
board  had,  through  alleged  fraud,  ccAlutfon, 
and  favoritism  with  appellees  Elchel,  Arnold 
ft  Co.,  awarded  them  the  contract  tor  paving 
Sixth  street,  In  the  dty  of  Bvansvllle,  at  a 
higher  price  per  square  yard  than  was  of- 
fered in  another  bid  for  the  same  wwk 
the  firm  of  Welkel  ft  NugeuL  The  Issues 
fonned  were  tried  by  ibe  court,  resulting  In 
a  special  finding  of  the  facts,  on  which  the 
c(Murt  stated  conclusions  of  law  leading  to 
Ju^ment  that  the  jdalntifCs  take  nothing  by 
their  salt,  the  court  having  overruled  the 
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plaiDtiffg'  motion  for  a  new  trIaL  The  er- 
rors assigned  call  in  qaestlon  the  C(mclusionB 
of  law  and  the  action  of  the  snperlor  court  In 
oTerullng  appellants"  motion  for  a  new  trial. 
The  only  brief  filed  by  the  appellants  within 
60  days  n^t  after  the  submission  ot  the 
caose  In  this  court  Is  such  as  we  would  be 
Justified  in  holding  not  a  brief,  within  the 
meaning  of  the  rule,  and  In  treating  the  er- 
rors as  thereby  waived.  But  we  waive  that 
defect,  and  decide  the  questions  discussed  In 
appellants'  second  brief.  Tlie  special  finding 
not  only  wholly  falls  to  find  the  cbarges  of 
fraud,  collusion,  and  faTorltlsm  true,  but  spe- 
cifically finds  that  each  and  every  one  of  such 
charges  la  untrue.  Therefore  the  conclusions 
of  law  auth(H4zlng  and  requiring  Judgment 
for  the  defendants  were  not  only  not  errone- 
ous, but  were  correct 

It  is  contended,  however,  that  a  contrary 
Boding  was  authorized  by  the  evidence.  But 
there  was  ample  and  most  abundant  evidence 
to  justify  end  warrant  the  finding  made. 
Though  some  Items  of  evidence,  taken  alone, 
might  have  warranted  a  different  finding,  we 
cannot  rewelgh  the  evidence,  and  correct  any 
supposed  error  in  the  courtfs  estimate  of  Its 
weight,  80  long  as  there  was,  as  was  the  case, 
evidence^  taken  alone,  amply  suiiiclent  to  war- 
rant the  finding  made. 

There  was  no  error  In  refusing  to  permit 
the  witness  Thompson  to  state  bis  opinion  as 
to  whether  the  time  limited  In  which  the 
work  should  be  completed  was  too  short,  for 
many  reasons.  An  all-sujEScient  reason  la 
that  it  was  not  a  question  of  science  or  skill, 
but  was  simply  a  question  of  fact 

It  is  complained  that  the  trial  court  erred 
in  permitting  James  Saunders  to  testify  as  to 
extensions  of  time  given  to  the  Indiana  Con- 
tract Company  or  appellees  Eachel,  Arnold  & 
Go.  to  finish  other  contracts.  Tills  evidence 
was  wholly  Immaterial  to  the  issues,  and 
ought  to  have  been  rejected,  but  its  character 
is  such  as,  when  considered  along  with  the 
other  evidence,  it  could  not  have  harmed  the 
appellants.  Nor  was  there  any  error  in  al- 
lowing Saunders  to  testify  that  he  and  other 
members  of  the  board  obtained  information 
as  to  the  quality  of  certain  bricks  to  be  used 
from  statements  they  had  read  In  a  certain 
paper  taken  by  the  bbard.  The  motion  for  a 
new  trial  Is  too  general,  however,  to  raise  any 
question  as  to  that  point.  It  states  that  "the 
court  erred  in  allowing  James  D.  Saunders  to 
testify  about  a  paper  on  American  vltrlfled 
brick  pavements." 

It  Is  complained  that  the  court  erred  in 
-striking  out  certain  evld^e.  The  specifica- 
tion In  the  motion  for  a  new  trial  Is:  "The 
court  erred  in  striking  out  a  portion  of  the 
testimony  of  the  plaintiff  relating  to  his  feel- 
ings In  the  matter."  This  language  does  not 
point  out  or  Identify  with  sufficient  certainty 
the  testimony  stricken  out  But  there  was  no 
error  in  striking  it  out  because  It  was  only 
an  expression  of  his  i^lnlon  about  the  con- 
tract, that  It  was  not  honest 


It  is  objected  that  the  court  snstalned  an 
objection  to  a  question  where  no  other  objec- 
tion was  stated  to  the  question  than  that  it 
was  "irrelevant  and  Incompetent"  Had  such 
an  objection  been  overruled.  It  would  have 
been  Insufl^cient  to  raise  any  question;  but 
as  the  objection  was  sustained,  the  ruling 
cannot  be  successfully  assailed,  unless  the 
proposed  evidence  Is  shown  to  be  admissible. 
That  has  not  been  done.  The  court  did  not 
err  In  overruling  the  motion  for  a  new  trial. 
Judgment  affirmed. 


an  lad.  118) 
M.  A.  SWEBNBT  Ca  et  sL  V.  FBT. 
(Supreme  Court  of  ^iana.   Oct  4,  188B.) 

Patmsht— Application  —  Nbw  Tbial— Honov— 

Appeal— A  BSiQKMBNT  op  Erroks— Kbvibw. 

1.  A  creditor  placed  in  charge  of  the  debtor 
company  as  treasurer,  with  authority  to  pay  him- 
self out  of  the  money  coming  into  Us  bands  as 
treasurer,  may  apply  the  mosey  on  his  unsecured 
claims  instead  of  those  secnred. 

2.  The  Bupreme  court  will  not  distotb  a  vodlet 
merely  on  the  weight  of  the  evidence. 

3.  A  Joint  motion  for  new  trial  Is  properiy 
overmled  If  not  well  taken  as  to  aU. 

4.  A  joint  aadgnment  ot  errors  is  not  avail- 
able unless  it  Is  ^od  aa  to  all  Joliiliig. 

Appeal  from  drcuit  court  Clark  county;  Jar 
cob  Herter,  Special  Judge. 

Suit  by  Jacob  S.  Fry  against  the  SC.  A. 
Sweeney  Company  and  Mary  Carroll.  There 
was  a  judgment  for  plaintiff  and  an  order 
overruling  a  motion  for  new  trial,  and  de- 
fendants appeal.  Affirmed. 

Chas.  P.  Ferguson  and  Jonas  Qt,  Howard, 
for  appellants.   M.  Z.  Stannajrd,  for  ^^pellee. 

MONKS,  J.  Appellee  was  plaintiff  in  the 
court  below,  and  recovered  judgment  against 
appellants  for  ^,618.57,  and  for  the  foredo- 
sure  of  a  mortgage  executed  by  appellant 
Carroll  on  certain  real  estate  In  Clark  county, 
Ind.  Appellants'  joint  motion  for  a  new  trial 
was  overruled,  to  which  they  excepted. 

It  is  contended  by  appellanta  that  tbe  court 
erred  in  overruling  the  motion  for  a  new  trial. 
The  ground  of  this  contention  Is  that  the  evi- 
dence was  not  sufficient  to  sustain  the  finding 
of  the  court  in  favor  of  appellee.  The  note 
sued  upon  was  for  flO,000,  executed  by  ap- 
pellant the  M.  A.  Swemey  Company,  as  prin- 
cipal, and  Mary  Cam^  aa  surety,  payaUe  to 
appellee.  The  note  was  secured  by  a  mort- 
gage on  real  estate  executed  by  said  (Carroll. 
The  M.  A.  Sweeney  Company  was  o^gaged  In 
the  foundry  and  shipyard  business.  Thern 
was  evidence  that  said  company  was  Insolv- 
ent and  had  a  contract  to  Iralld  several  boats 
for  the  government  and  appellee  was  surety 
on  the  bond  given  to  secure  the  performance 
of  said  contract  Appellee  loaned  said  com- 
pany $10,000  to  enable  it  to  purohase  material 
and  pay  for  labor  hi  the  construction  of  said 
boats,  in  consideration  of  which  the  note  and 
mortgage  sued  upon  were  executed.  After- 
wards said  company  entered  into  othw  con- 
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tractB  to  bnlld  boats  for  the  goTemment,  and 
appellee  advanced  fw  and  loaned  numey  to 
said  company,  and  became  its  secarity  to  otb- 
m  tor  money  borrowed,  to  carry  <»i  Its  bnsl- 
nesa.  Hb/a  money  ao  advanced  and  loaned, 
Uudodlng  tbe  $10,000  tm  -which  the  note  and 
mortgage  were  given,  anwnnted'to  942,486.07. 
At  the  time  the  $10,000  note  was  executed,  ap- 
pellee was  elected  treasnrer  of  the  M  A. 
Sweeney  Company,  in  order  that  be  might 
become  ftimOlar  with  Its  affairs,  and  see  to 
the  ai^lcaUon  of  Itt  money  and  to  the  pay- 
ment of  bUla.  The  arrangement  was  that 
appellee  had  the  right  to  apply  Uie  money 
that  came  Into  his  hands  as  such  treasurer  to 
the  payment  of  the  money  advanced  by  him 
to  the  company,  and  to  the  lAyment  of  ac- 
oonnta  doe  him  from  the  company,  and  to 
the  payment  ot  bills  tor  which  he  was  re- 
spondUe.  He  was  to  hare  foD  contrtd  of 
the  money  as  sudd  treasurer*  In  <ffder  that 
be  might  protect  himself.  Tbe  amount  for 
which  said  company  was  liable  to  appellee, 
not  Indnding  the  $10,000  note,  was  $32,486.07, 
and  appellee's  evidence  was  tbat  be  had  been 
repaid  by  the  company  only  $30,488.06  there- 
on. Items  amounting  to  $8,913.28,  Included 
In  the  $42,486.07,  were  disputed  by  appd- 
lants,  and  appellants  also  claimed  that  ap- 
peUee  should  be  charged  with  9S6.4SS.2Z,  In- 
stead of  $30^483.06,  as  testified  by  him. 

Unda  the  facts  as  testified  to  by  app^iee, 
he  had  foU  power,  as  treasurer  of  said  com- 
pany, to  pay  the  Indebtedness  of 's^d  com- 
pany, so  as  to  protect  his  own  Interests.  He 
was  authorized  to  apply  the  money  of  said 
company  In  his  hands  to  pay  the  debts  fw 
which  be  was  UaUe  as  sur^  or  otherwise 
to  others,  and  to  p^  the  Indebtedness  to  blm- 
sdf  which  was  unsecured  befwe  paying  tbat 
for  vrtiich  he  hM.  security;  Even  If  no  such 
agreement  had  been  made,  or  if  he  bad  not 
been  the  treasurer  of  said  eunpany,  and  tbe 
company  had  paid  hbn  the  money  received  by 
him  without  any  directions  as  to  how  It 
should  be  apt^ed,  he  had  the  right  to  apply 
the  same  to  the  payment  of  the  unsecured 
Indebtedness  of  said  company  to  him  butead 
of  the  secmfed  Indebtedness.  1  Beach,  Cont 
1 390;  Wood  r.  CaUaghan.  61  Mich.  402.  28  N. 
W.  162;  Bank  T.  Lewis,  78  Wis.  475,  47  N. 
W.  834;  Haynes  t.  Nice,  100  Mass.  827;  Pub- 
lishing Ga  T.  Utley,  165  Mass.  806,  29  N.  EL 
63S;  Oohen  t.  Bank,  28  Ela.  6SS,  11  Bouth. 
44;  Henry  v.  Dietrich  (Sup«r.  Buff,)  7  X.  Y. 
Snpp.  005;  Brownlee  r.  Giddtbalt,  78  Ind, 
481. 

As  to  the  disputed  Items  on  eftbev  side, 
there  was  a  sharp  conflict  In  the  eridenee, 
and  there  is  nothing  In  the  record  showing 
what  disposition  the  court  made  of  any  par- 
ticular one  of  them.  It  Is  evldoit,  however, 
that  appellee  was  not  allovred  all  of  the  Kerns 
ot  credit  which  he  dalmed,  tx  tbat  the  court 
charged  him  with  money  be  denied  receiving. 
Than  was  erldoice  given  which.  If  true, 
folly  sustatoed  the  floding  of  the  court  that 
there  was  due  appellee  from  appellants  uptm 


tbe  $10,000  note  tbe  nyn  of  $S.ei8Ji7.  In- 
deed. If  the  finding  had  been  for  a  much 
larger  amount,  this  oourt  could  not  hare  In- 
terfered therewith,  under  the  well-settled  role 
that  this  court  cannot  disturb  a  verdict  mere- 
ly on  the  weight  of  the  evideno&  Schmidt 
T.  Zabmdt,  148  Ind.  447,  4S7,  47  N.  B.  336, 
and  cases  cited;  Chllders  v.  Bank,  147  Ind. 
480, 436, 46  N.  B.  826,  and  cases  cited;  Smith 
V.  McClnre.  146  Ind.  123,  124,  44  N.  K  1004. 
and  cases  cited;  Giles  v.  Canary,  90  Ind.  116, 
and  cases  cited. 

appellant  Mary  OarroU  claims  that  under 
the  evidence,  even  If  thoe  could  be  ft  recov- 
ery against  the  H.  A.  Sweeny  Company, 
there  should  be  none  against  her.  It  Is  sufil- 
cient  to  say  tbat  the  motion  for  a  new  trial 
was  made  jointly  by  the  M.  A.  Sweeney  Com- 
pany and  Mary  Carroll,  and,  if  not  well  taken 
as  to  both,  was  properly  overruled.  Appel- 
lants also  united  la  a  Jobit  asslgnmoit  of 
errors.  It  Is  well  settled  that  a  Joint  assign- 
ment of  errws  Is  not  available  unless  It  Is 
good  as  to  all,  and  that  a  johit  motion  for  a 
new  trial  la  properly  overruled  If  It  Is  not 
good  as  to  all.  Barhart  v.  Creamery  0&,  148 
Ind.  79,  80,  47  N.  B.  226,  and  coses  cited; 
Armstrong  v.  Dunn,  148  Ind.  433,  487,  41  K. 
£V  640.  and  cases  dted;  Gobs  t.  Wallace^  140 
Ind.  541,  543,  89  N.  B.  980,  and  cases  dted; 
Carver  v.  Carver,  97  Ind.  487,  520;  Wcdfe  v. 
Kable,  107  Ind.  665,  666,  8  N.  B.  569,  and 
cases  cited:  BUlott,  App.  Proc.  I  889.  If  said 
appellant  Carroll  claimed  any  right  as  surety 
different  from  the  rl^te  of  the  M.  A.  Sweemey 
Company,  she  should  have  filed  a  separate 
motion  for  a  new  trial  and  a  aq^arate  as- 
signment of  errors.  Finding  no  available  w- 
ror  In  the  record,  the  Judgment  Is  affirmed. 


(m  iDd.  UD 
COTTERELL  v.  KOON  et  aL 
(Snpzeme  Court  of  Indiana.   Oct  4,  1898.) 

Jin>aUBXT8— COLLITBRAI.  ATTACK.— FRAUD— PAB- 

ENT  AND  UniLD—  Findings. 

1.  A  judgment  regular  on  its  £ace,  bat  fraud- 
nlentl;  procured,  may  be  attacked  collaterally, 
an  attacK  on  that  ground  being  regarded  as  ^- 
rect. 

2.  In  cases  not  governed  by  the  statute  of 
frandulent  conTeranceB,  which  provides  that  the 
anestion  of  (ranclDlent  intent  is  one  of  fact,  spe- 
dal  findings  need  not  Include  a  finding  of  fraud 
as  a  substantive  fact.  It  is  sufficient  U  the  facts 
fonnd  show  fraud. 

8.  A  life  tenant  obtained  a  judgmeut  quieting 
title  In  Umaeif  against  the  rematnder-men,  who 
were  bis  children,  by  securing  the  appointmest 
of  a  guardian  ad  litem  for  them  without  their 
Icnowredge,  and  inducing  him  to  consent  to  the 
decree  under  a  belief  tliat  it  was  a  mere  matter 
of  form.  The  children  were  In  his  custody,  and 
the  age  of  the  eldest  was  five  years,  fiela,  that 
the  judgment  was  void. 

Appeal  from  circuit  court,  Montgomery 
county;  3,  M.  Rabb,  Special  Judge. 

Proceedings  by  Frank  Gotterell,  administra- 
tor of  the  estate  of  Oewge  W.  Kotm,  deceased, 
against  Serena  A.  Koon  and  othm,  to  sell 
realty.  Oliere  was  a  Judgment  adjudging  de- 
cedent's Interest  In  the  really  to  be  a  Ufa 
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estate  only,  with  remainder  to  bis  children, 
and  petitioner  appeals.  Affirmed. 

Paul  &  Van  Cleave  and  W.  B.  Panl,  for  ap- 
pellant Kennedy  &  Kennedy  and  Rlstlne  & 
Bfstlne^  for  appellees. 

HACKNEY,  C.  J.  The  questions  for  de- 
cision in  this  case  arise  upon  the  finding  and 
decree  of  the  circuit  court  setting  aside  and 
annulling  a  Judgment  In  favor  of  George  W. 
Koon,  uow  deceased,  and  against  the  appel- 
lees, quieting  the  title  to  certain  real  estate. 
The  court  found  the  facts  specially,  and  stat- 
ed conclusions  of  law  thereon.  In  substance 
as  follows:  John  Koon  died,  testate,  In 
Montgomery  county,  In  October,  1882,  leav- 
ing a  widow  and  several  children,  among 
them  his  son,  the  said  George  W.  Koon,  then 
a  youth  of  16  years  of  age.  By  an  Item  of 
his  last  will,  he  gave  to  his  widow,  Mary 
Koon,  the  land  In  question,  at  her  death  "to 
go  to  and  become  the  property  of  •  •  • 
George  W.  Koon,  to  have  and  to  hold  during 
his  natural  life,  and  at  his  death  to  go  to  his 
children  should  be  leave  any  surviving  blm; 
If  not,  then  said  lands  to  go  to  and  be  equal- 
ly distributed  amongst"  the  testator's  Bm> 
vlving  children  and  the  children  of  such  as 
may  be  dead.  George  W.  Koon  married, 
and  prior  to  March  1,  1894,  had  three  chil- 
dren. On  the  24tb  of  January,  1894,  his 
mother  conveyed  to  him  her  interest  In  said 
lands.  On  said  1st  day  of  March,  1894,  he 
Instituted  suit  In  the  court  below  against  his 
said  three  children  and  the  heirs  at  law  of 
said  John  Koon,  deceased,  to  quiet  In  him 
the  title  to  said  lands.  At  that  time  the  said 
three  children  were  Nellie  T.,  aged  five  years; 
James  R.,  aged  four  years;  and  Alice  M., 
aged  one  year.  They  were  living  with  their 
father,  and  were  under  his  control,  having 
no  legal  guardian  of  their  persons  or  pr<HK 
erty.  That,  while  they  were  served  with 
process,  there  was  no  appearance  by  or  for 
them,  excepting  as  hereinafter  stated.  That 
all  other  defendants  therein  were  merely  nom- 
inal parties,  and  filed  an  answer  consenting  to 
a  decree  In  favor  of  the  plaintiff  therein.  The 

court  further  finds  that  one  ,  a  young 

lawyer,  and  a  member  of  the  bar  of  said 
coort,  was  selected  by  the  plaintiff  therein 
to  act  as  the  guardian  ad  litem  for  said  in- 
fant defendants,  and  his  appointment  as 
such  was  made  by  the  court  upon  the  re> 
quest  of  the  plaintiff;  that  said    ac- 
cepted said  appointment  with  the  understand- 
liig  and  belief  that  his  duties  were  merely 
formal;  that  he  had  no  knowledge  of  the 
nature  of  the  action,  or  how  the  same  was  to 
affect  the  Interests  of  the  persons  for  whom 
he  acted;  that  he  accepted  the  appointment 
only  "for  the  purpose  of  accommodating  the 
plaintiff  In  the  procurement  of  the  order  of 
court  and  decree  be  desired  in  said  cause; 
that  the  answer  of  the  guardian  ad  litem  was 
prepared  for  his  signature  by  the  plaintiff's 
attorney;  that  said  guardian  ad  litem  sign- 


ed said  answer,  and  the  same  was  filed  by 
plaintiff's  attorney";  and  that  he  gave  no 
further  attention  to  said  cause,  and  took  no 
steps  to  protect  the  interests  of  said  Infants. 
On  the  same  day  of  said  appointment,  the 
cause  was  submitted  to  the  court  with  a 
hearing  from  no  one  but  the  plaintiff,  end 
without  objection,  exceptions,  cro»-examtna- 
tion  of  witness,  or  other  partlclpancy  by 
said  guardian  ad  litem  or  any  other  for  said 
children,  and  the  conrt  thereupon  rendered  a 
decree  In  favor  of  said  plaintiff.  On  the  19th 
day  of  April,  1S95.  a  fourth  child,  Walter  R., 
was  bom  to  said  George  W.  Koon;  and  there- 
after, on  the  6th  day  of  March,  1896,  said 
George  W.  departed  this  life,  leaving  his 
said  wife,  as  his  widow,  and  said  four  chil- 
dren, him  surviving.  Said  widow  and  chil- 
dren are  the  appellees  herein,  and  the  appel- 
lant Is  the  administrator  the  estate  of  said 
George  W.,  deceased,  and  seeks  to  subject 
said  lands  to  the  payment  of  the  debts  of 
said  estate.  Upon  the  facts  found,  the  court 
concluded,  as  matters  of  law:  (1)  That  the 
said  will  vested  the  fee  In  said  four  children, 
subject  to  a  life  estate;  (2)  that  the  Judg- 
ment In  favor  of  George  W.  Koon  was  rold; 
and  (3)  that  said  life  estate  was  subject  to 
sale  by  the  administrator. 

It  Is  urged  by  the  appellant's  counsel  that 
the  facts  found  were  InsuflBcient  to  support 
the  conclusions  of  law,  because  there  was  no 
finding  that  the  Judgment  sought  to  be  vacat- 
ed disclosed  Its  Invalidity.  The  rule  In  col- 
lateral attacks  would  probably  require  such 
a  finding,  but  an  attack  upon  a  Judgment  for 
fraud  In  its  procurement  Is  regarded  as  a  di- 
rect attack,  which  is  permitted,  notwith- 
standing the  decree  or  Judgment  questioned 
may  appear  upon  its  face  In  all  respects  regu- 
lar and  valid.  Wllhlte  v.  Wllhlte,  124  Ind. 
226.  24  N.  B.  1039;  Klrby  v.  Klrby,  142  Ind. 
419,  41  N.  B.  809;  Asbury  T.  Frlsz.  148  Ind. 
513,  47  N.  B.  328;  Brake  T.  Payne,  137  Ind. 
479,  37  N.  B.  140.  It  would  certainly  be  a 
rare  Instance  In  which  the  decree  would  dis- 
close the  fraud  or  Imposition  upon  the  par- 
ties or  upon  the  court. 

It  Is  further  urged  for  the  appellant  that 
the  findings  were  Insufficient  in  falling  to 
find  as  a  fact  the  existence  of  fraud  in  the 
procurement  of  the  Judgment  This  insist- 
ence is  made  upon  the  authorities  which 
bold  that.  In  actions  for  fraud  upon  cred- 
itors, the  existence  of  fraud  must  be  found 
and  stated  in  the  special  finding  as  a  sub- 
stantive fact.  Such  authorities  are  numer- 
ous, but  In  this  state  they  have  their  support 
from  a  provision  of  the  statute  of  frauds 
that  "the  question  of  fraudulent  Intent,  In 
all  cases,  arising  under  the  provisions  of  this 
act,  shall  be  deemed  a  question  of  fact"  It 
is  enough  to  say  that  the  rights  of  the  appel- 
lees do  not  depend  upon  the  statute  of  frauds. 
The  appellant  Insists,  however,  that  this  rule 
has  been  held  to  apply  to  cases  not  falling 
under  the  statute,  and  several  decisions  are 
dted.   Every  one  of  such  .decisions  isvolves 


Digitized  by  Google 


GIYAX  T.  MASTEBSON. 


2d7 


M.  qneitfon  vt  frand  npon  cxsAiton.  In  Bome- 
«t  the  cases  are  egressions  to  tbe  ^ect  that 
In  tblB  state  than  Is  no  snch  thing  as  con- 
stmctlTe  fraud,  and  In  others  that  fraud, 
actual  or  constructlTe^  Is  s  question  <tf  fact 
These  cases  InrolTed  qnestlons  under  tbe 
statute,  and  such  ezjuxBtionB  were  doubtless 
applicable.  When  such  expressions  were 
■emploTed,  th^  were  supported  by  decisions 
under  the  statute,  and  appeared,  tbetefore. 
to  have  been  Intended  to  apidy  to  like  cases. 
As  to  the  recognition  In  this  state  of  eon- 
stmctlTe  frauds,— tibat  Isi  cases  where  actual 
flraud  was  not  Intended,  but,  from  the  con- 
-duct  of  the  parties,  some  rule  of  public  policy 
has  been  violated  ta  some  advantage  has 
been  gained  by  reason  of  some  special  con^ 
-fidentlal  or  fiduciary  relatloor-tbe  cases  are 
numerous.  Where,  In  a  pleading  (w  spedsl 
finding,  fraud  most  be  made  to  appear,  ez- 
■cept  there  be  some  statute  or  special  rate 
to  the  contrary,  the  facts  constituting  the 
firaud  must  be  stated,  and  mere  epithets  are 
not  required,  nor  are  they  available,  Stroup 
T.  Stroup,  140  Ind.  179.  89  N.  Jffi,  864;  Olcero 
rrp.  T.  Plcken,  122  Ind.  260.  23  N.  B.  763; 
Jackson  v.  Myers,  120  Ind.  604,  22  N.  E.  90, 
and  23  N.  B.  86;  Brown  v.  Cody,  116  Ind. 
484,  IS  N.  B.  9;  Oonant  T.  Bank,  121  Ind. 
■823,  22  N.  B.  2S0;  Bnc;  PL  ft  Frac.  686,  and 
notes.  The  reason  of  this  role  Is  In  the  con- 
-duslon  that,  the  facto  being  stated,  tbe  law 
■applies  to  determine  If  they  are  sufficient 
■and  the  l^al  standard  Is  not  to  be  defeated 
by  the  statement  pf  an  ejritbet  or  tbe  plead- 
•cc's  conclusion.  It  would  seem  a  contradic- 
tion 4tf  terms  to  say  that  constructive  fraud 
must  be  fbund  as  a  fact  when,  In  relatton 
to  certain  well-recognlsed  transsctloos,  It  Is 
fraud  Ipso  jure.  Nor  Is  It  less  a  contradic- 
tion as  to  actual  fraud  to  say  that  It  exlsto 
■as  a  fact  when  It  only  exlsto  by  toe  aivUca- 
tion  of  legal  or  equltoble  rales  to  the  facts. 
Considering,  however,  tbe  Intent  of  one  char- 
ged with  fraud,  under  the  statute,  a  question 
«f  fact  Is  made.  That  question  Is  not  urged 
here.  This  rule  need  not  be  confused  with 
that  which  requires,  to  the  first  Instance, 
^at  fraud  shall  not  be  -presumed.  In  the 
absence  of  the  facto  making  It  manifest,  the 
law  wUl  not  Indulge  the  presumption  that 
fraud  exists.  On  the  contrary,  presumptions 
.Are  In  favor  of  honesty  and  fall  dealing.  But, 
when  facts  appear,  the  legal  test  la  applied, 
■and  the  question  is  determined. 

The  remalDing  question  Is  as  to  the  soffl- 
■elency  of  tbe  facts  found  to  raise  the  infer- 
ence of  fraud.  We  have  no  doubt  of  their 
Buflaclency.  The  father  of  children,— mere 
babes,— having  tbe  custody  of  their  persons, 
And  being  their  natural  guardian,  both  as  to 
person  and  property,  owed  to  them  the  high- 
est concern  for  their  welfare.  Above  all  in- 
teresto.  It  was  his  duty  to  see  that  they  were 
not  deprived  of  toelr  rights  by  his  own 
wrongful  conduct  He  owed  a  duty  also 
to  the  court  to  which  the  cause  was  pend- 
teg^  and  that  was  to  create  no  misapprehen- 


sion In  the  mind  of  the  court  m  to  flie  bona 
fides  and  adversary  Character  of  tbe  cause. 
Tbe  facto  found  disclose  a  violation  of  all 
these  duties.  As  to  toe  merit  of  bis  claim 
of  title,  little  or  no  defense  Is  made  to  tols 
court  and  It  appears  that  he  not  only  se- 
cured active  support  for  his  ovrn  side  of  the 
case,  but  secured  the  partlclpancy  of  a  guard- 
Ian  ad  litem  appototed  and  serving  "for  the 
purpose  of  accommodating  the  plaintiff  to 
tM  procurement  of  the  order  and  decree  he 
desired  to  said  cause."  He  was  thus  enabled 
to  control  both  sides  of  the  case,  and  give 
to  It  the  appearance  of  bona  fides  as  an  ad- 
Terssry  proceeding,  while  It  was  all  for  his 
accommodation,  to  his  adnntage,  and  to 
tbe  detriment  <hC  most  h^ess  Infanto.  Such 
contnd,  with  snch  results,  amounto  to  fraud. 
Burnett  v.  Mllnes,  148  Ind.  230,  46  N.  B.  464, 
and  cases  there  cited.  Tbe  case  presented 
more  than  a  mere  brr^larlty  or  oversl^ 
In  falling  to  appotot  a  goaidlan  ad  litem  or 
to  answer  for  the  Infftnts,  As  shown  to  tba 
case  last  cited,  It  Is  aa  a  criminal  prosecutlw 
Instituted  by  the  procuremrait  of  tbe  defend 
ant  and  Is  not  effective.  The  judgment  I* 


(162  Ind.  IXT) 
OIVA'N  r.  MASTBK90N  ct  nx.i 

(Supreme  Court  of  Indiana.    Oct  5,  1808u> 

DasiM — Fbiud — Substitution  ov  Inbtbuhbitts— 

COSnDBNTIAL  RlLATIO!IS— BtIDBNOS 

— Rbabonablh  Doubt. 

LA  aon»  to  accommodate  his  stepfather  to 
obtaining  a  loan,  agreed  to  mwtjiage  his  place 
for  a  certain  sum.  Tbe  stepfather  produced  a 
mortgage,  which  the  son  and  his  wife  read  over, 
and  the?  agreed  to  sign  it.  On  the  same  day 
they  went  to  a  notary,  and  tbe  stepfiither  hand- 
ed nim  an  instrument,  which  the  son  and  his 
wife  signed  without  reading,  supposing  it  to  be 
the  mortgage  previously  read,  but  which  was,  in 
tact,  a  guitclaim  deed.  Held,  that,  aa  between 
the  parties,  where  the  rights  of  innocent  third 
persons  bad  not  intervened,  the  deed  should  be 
set  aside  as  traudulrat  and  void  on  account  of 
the  confidential  relations  between  the  parties. 

2.  In  an  action  to  set  aside  a  deed  alleged  to 
have  been  signed  under  the  belief,  Induced  by 
the  acta  of  the  grantee  (the  stepfather  of  plain- 
tiCfa),  that  the  instrument  was  a  mortgage, 
where  idatntiffs  claimed  that  they  bad  do  kuowl- 
edge  «  tbe  real  nature  of  the  mstrument  until 
two  months  after  its  execution,  evidence  of  an 
inmate  of  the  stepfather's  home  that  sbe  bad 
afterwards  informed  plaintiffs  that  the  instru- 
ment executed  was  a  quitclaim  deed  was  ad- 
missible. 

8.  A  son  was  Induced  by  his  stepfather  to 
agree  to  morUMie  his  propoty  to  accommodate 
the  latter  in  obtainiDg  a  loan.  The  son  and  his 
wife  read  a  mortgage  produced  by  the  st^ 
father,  which  they  agreed  to  sign.  On  tbe 
same  day  they  signed  an  Instroment  produced 
by  the  stepfather  before  a  notary  wiUiout  read- 
ing it,  supposing  It  to  be  the  mortgage,  when  in 
fact  it  was  a  quitclaim  deed.  Had,  that,  In  an 
action  to  set  aside  tbe  deed  as  fraudulent,  the 
evidence  of  the  wife  that  sbe  had  reposed  great 
trust  and  confidence  in  her  husband's  stepfather 
was  admissible. 

4.  The  rule  that  evidence.  In  order  to  be  snf- 
fident  to  set  aside  a  deed  regular  in  form  and 
doly  acknowledged,  most  satiafy  the  coort.  "be* 
yoi^  all  reasooable  douht"  that  the  ezecntloB 
ftf  the  deed  was  procured  through  tbfr  fimnd  d 
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the  grantee, 'b  not  ap^cable  when  a  deed  U 
signed  withont  reeding  it  b7  persons  standing  In 
confidential  relaticniB  to  the  grantee,  on  the  unp- 
position,  iodnced  by  the  latter'^  acts,  that  the  in- 
Btniment  is  a  mortgage  which  had  been  prerf- 
onsly  ahown  to,  and  read  by,  the  former. 

Appeal  from  superior  court,  Vigo  county; 
David  W.  Henry,  Judge. 

Action  by  Wesley  C.  Masterson  and  wife 
against  Benjamin  F.  Glran.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Canon  ft  Thompson  and  McNntt  ft  McNutt, 
for  appellant  Frank  Garmadc  and'  Sami  B. 
Hamlll,  for  appellees. 

^iOWARD,  J.  This  was  an  action  brong^t 
by  appellees  to  set  aside  as  fraudulent  a 
deed  made  by  them  to  appellant  Appellees 
allege  in  their  amended  complaint  that  they 
are  husband  and  wife;  that  the  appellant  Is 
stepfather  of  the  appellee  Wesley;  tiiat  the 
said  Wesley  Is  the  only  child  ot  Jennie 
OlTan,  deceased,  who  died  fhe  wife  of  appel- 
lant and  seised  In  fee  simple  of  the  real  es- 
tate In  controTersy,  being  certain  lands  In 
the  city  of  Terre  Haute;  that  the  said  Jen- 
nie GlTan  left  as  her  only  heirs  at  law,  the 
appellant  her  husband,  and  the  appellee  Wes- 
ley, her  son;  that  the  said  Jennie  Olvan  and 
appellant  Intermarried  In  1872,  when  Wedey 
was  seren  years  of  age,  and  that  he  llyed 
with  bis  mother  and  stepfather,  and. grew  to 
manhood  as  a  membn*  of  the  family,  and 
the  relation  of  father  and  son  always  ex- 
isted between  him  and  the  ap[>eUant;  that 
appellees  reside  In  the  city  of  Indianapolis, 
and  on  or  about  October  8,  1894,  the  appel- 
lant caned  npon  them  at  their  home,  and 
expressed  his  desire  to  make  a  loan  for  ^500 
npon  the  land  In  controrersy,  to  enable  him 
to  a^ge  In  some  business;  that  appellee 
Wesley,  desiring  to  assist  aK>dlant  because 
of  their  relationship,  assented  to  tbe  Incum- 
bwlng  of  said  real  estate,  as  requested,  and 
procured  tiie  assent  of  his  wife  and  co-appel- 
lee to  Join  In  the  mortgage;  that  on  this  rlslt 
a^pdlant  exhibited  to  appellees  an  Instrument 
purporting  to  be  a  mor^^  npon  said  prop- 
erty for  $500,  which  Instrument  appellees 
then  read  and  agreed  to  sign;  that  on  the  oc- 
casion appellant  took  dinner  with  appellees, 
and  It  was  at  Uie  dinner  bonr  that  the  convert 
'  satlon  and  understanding  as  to  tbe  execution 
of  the  mor^ge  took  place;  that  Immediate- 
ly after  dinner  appellees  met  appelant  at  a 
notary's  office  In  tbe  city  of  Indianapolis, 
where  appellant  banded  to  the  notary  an  In- 
strument, to  an  appearance  tbe  nuurtgage  tiiat 
appellees  had  Just  read  at  tbelr  house  and 
agreed  to  sign;  that  upon  tbe  Instrument  be- 
ing handed  to  the  notary  be  remarked  to  ap- 
peUees,  "I  suppose  you  understand  the  na^ 
ture  of  this,"  and  npon  tbdr  assenting  be  in- 
dicated to  £hem  tbe  place  for  tbelr  signatures, 
and  thereupon  they  signed  and  acknowledged 
the  Instrument;  that  during  this  proceeding 
appeUant  stood  by  and  beard  tbe  words  of 


the  notaiy  and  witnessed  the  conduct  of  ap- 
pellees, vltbont  saying  a  wwd;  that  appd- 
lees  signed  the  instrument  bdlcrring  It  to  be 
the  mortgage  whldi  iwpellant  had  exhibit- 
ed to  tbem  at  tbelr  home,  and  vhlcb  tb^ 
bad  agreed  to  sign;  that  tbey  s^ned  fbe 
same  vlthont  any  consideration  whatever, 
but  slmp^  as  a  favor  and  accommo;^tlon  to 
appellant;  that  after  haTing  read  tbe  In- 
strument which  appellant  asked  them  to  sign, 
the  Instrument  which  tbey  did  sign  was  ex- 
hibited to  tbem  by  tte  appellant  as  tbe  same 
Instrumoit  which  they  bad  Just  read  at  fh^ 
bouse;  that,  instead  of  the  Instrument  thus 
erocuted  tbem  being  the  mortgage  wUdi 
tbey  bad  just  read,  It  was  a  atdtelalm  deed, 
which  ai^iellant  had  procured  to  be  preipaied 
without  their  knowledge  or  consent  and,  by 
the  trick  and  frandtdent  conduct  of  appel- 
lant herein  set  out  be  presented  It  to  tbem 
and  bad  tbem  es&eata  it  In  tbe  manner  afore- 
said, well  knowing  at  the  time  that  appdiees, 
by  reason  of  his  conduct  misled  Into 
signing  tbB  Instrument  bdlevlng  It  to  be 
the  mortgage  which  he  had  shown  them  at 
their  hous^  weU  knowing  that  tiiey  would 
not  have  accented  a  deed  to  tib^  Interest  in 
tbe  premises,  and  knowing  that  aniellees 
were  willing  to  ^In  In  a  mortgage  only,  as  he 
requested,  because  tbey  reposed  In  him  tiie 
confldoice  shown  by  a  chUd  towards  a  parent; 
that  for  tbe  puipose  of  mlsleadlnff.  deceiving, 
and  defrauding  app^ees,  9^pi>enant  procured 
the  quitelalm  deed  to  be  prepared  without 
their  knowledge,  and  by  bis  misleading  con- 
duct u  aforesaid,  procured  tbsta  execution  at 
the  same  by  having  It  confcomp  to  aU  app»r- 
ance,  to  tbe  mortgage  which  Ibey  Iiad  read  at 
their  home,  and  substituting  It  In  place  there- 
of; that  api>dlees  woe  In  the  notary's  ofUaa 
but  a  short  ttme,-^ong  enough  to  affix  thetar 
signatures  aforesaid,— and  it  waa  two  months 
thereafter  before  they  learned  tiiat  tiie  In- 
strument wblcb  they  bad  signed  was  a  quit- 
claim deed  to  said  real  estate  Instead  of  the 
said  mortgage.  A  copy  of  tbe  qultdaJm  deed 
Is  filed  as  an  exhibit  to  the  complaint,  and 
It  Is  aneged  that  because  of  tbe  frand  and 
deceit  of  the  app^nt  which  be  practiced 
upon  app^ees  by  reason  of  bis  knowledge  of 
the  confidence  which  they  reposed  In  him  as 
their  st^ather,  the  deed  should  be  set  aside 
as  fraudulent  and  void.  A  demurrer  was 
ovemiled  to  this  complaint  and  tbe  ruling 
so  made  Is  first  complained  of  as  error. 

The  complaint  M  we  think,  states  a  good 
cause  of  action.  It  Is  true  tiiat  In  general, 
a  person  who  executes  a  wrlttm  Instrument 
withont  reading  It  wUl  not  be  relieved  of 
the  consequences  of  bis  want  of  care;  but 
there  are  exceptions  to  this  rule,  and  when  It 
appears  that  one  was  deceived  without  fault 
on  his  part  relying  npon  tbe  r^resente- 
tions  of  another,  In  whom  he  had  good  right 
to  repose  trust  and  confidence,  the  court,  if 
satisfied  of  tiie  truth  of  such  anegatlons,  will 
set  aside  the  instrument  as  procured  through 
fraud.  It  baa  oftoi  been  decided  that  a  deed 
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or  other  contract  may  be  set  aside  for  such 
fraudulent  mlarepresentatioiui,  even  though 
the  means  of  obtaining  Information  were  ful- 
ly open  to  the  party  deceived,  where,  from 
the  circumstances,  he  was  Induced  to  rely  up- 
on the  other  party's  information.  Matlock  r. 
Todd,  19  Ind.  180;  Peter  t.  Wright.  6  Ind. 
183;  Robinson  t.  Belnhart,  137  Ind.  674.  36 
N.  R  619.  **OrdInarily,"  says  Judge  EUiott 
In  Robinson  t.  Glass,  84  Ind.  211«  "one  con- 
tracUng  party  has  no  right  to  re^  upon  the 
statements  of  the  other  as  to  the  character 
or  contents  of  a  written  Instrument;  but, 
while  this  Is  true,  It  Is  also  true  that,  If  a 
known  trust  and  confidence  Is  reposed  In  the 
person  making  the  representations,  and  there 
Is  a  rdatlonshlp  Justifying  sudi  trust  and 
confidence,  then  the  persons  to  whom  the  rep- 
resentations are  made  may  rely  upon  Oiem." 
—citing  Shaeffer  r.  Sleade,  7  Blackf.  178; 
Peter  t.  Wright,  supra;  Blschof  v.  GofFelt,  6 
Ind.  2S;  Matlock  t.  Todd,  supra;  Worley  r. 
Moore,  77  Ind.  567;  2  Pars.  Cont  (7th  Ed.) 
774.  In  Shaeffer  t.  Sleade,  supra.  It  was  said 
1^  the  sourt,  eltlng  many  authorities,  that 
a  par^r  to  a  coutract  places  a  known 
trust  and  confidence  In  the  other  party,  and 
acta  vpaa  his  opinion,  any  misrepresentation 
by  the  party  confided  In,  In  a  material  mat- 
ter constituting  an  Inducement  or  motive  to 
the  act  of  the  other  party,  and  by  which  an 
undue  adnntage  la  taken  of  him,  is  regarded 
as  a  fraud,  against  which  equity  wlU  reUere." 

"Die  allegations  of  the  complaint  before  us 
dlsdoae  a  studied  design  appellant  to  de- 
ceive his  stepaon  and  wife,  under  the  guise 
of  arising  them  to  aid  him  In  borrowing  mon- 
ey on  a  mortgage,  according  to  which  they 
were  Induced  to^ecute  a  deed,  bdlerlng  and 
tmsting  In  their  ste^thn  fbat  the  paper 
they  were  signing  was  the  same  mortgage 
whldi  be  had  shown  to  them  at  the  dinnw 
In  their  home  a  short  time  before,  and  which 
they  had  tiiere  read  and  understood.  As 
said  by.  Judge  .Story,  cited  In  Peter  t.  Wright, 
supra:  "Where  a  party  designedly  produces 
a  false  Impression  in  order  to  mislead,  en- 
trap, or  obtain  undue  advantage  over  anoth- 
er,  in  every  such  case  there  la  fraud,— an 
evil  act  with  an  evil  intent"  1  Stoiy,  Bq. 
Jnr.  201.  In  Byers  v.  Dangfaerty.  40  Ind. 
198,  It  was  said:  "Where  a  dlCterent  mstru- 
ment  ftom  that  which  the  party  supposes  he 
Is  necutlng  Is  fraudulently  substituted  by  the 
other  party  to  It,  fliere  can  be  no  doubt  but 
that  this  Is  fraud.  The  party  does  not  do 
what  he  meant  to  do.  He  intended  to  sign 
one  instrument  and  by  the  firaud  Is  made  to 
sign  another  and  different  one,"— <dtlng  1 
Chit  n.  488,  note  1;  Tan  Valkenbnrgh  v. 
Rook,  12  JfAna.  887;  Taytor  v.  King,  6  Mnnf. 
3&S.  Miner  V.  Powers,  119  Ind.  79.  21  N.  E. 
456,  and  other  cases  relied  upon  by  appellant 
are,  as  vra  think,  not  applicable  to  such  a  case 
as  this.  It  Is  triiev  In  general,  as  already  Inti- 
mated, that  one  who  executes  a  written  in- 
strument without  reading  It,  or  otlierwise  as- 
suring himself  of  Its  contents,  must  suffer  any 


evil  consequences  of  such  folly.  But  the 
law  recognizes  that  the  relations  of  iwrsous 
may  be  such  that  one  may  rely  Implicitly  up- 
on the  good  faith  and  confidence,  resulting 
from  such  relationship.  It  may  be  that  even 
in  such  a  case  of  misplaced  confidence,  Inno- 
cent third  parties  wlU  not  be  allowed  to  suffer 
by  the  want  of  caution  on  the  part  of  the 
confiding  and  deceived  party  to  the  contract; 
for  It  Is  held  that  of  two  Innocent  parties, 
that  one  must  suffer  whose  act,  though  lnno< 
cent,  has  been  the  means  used  to  perpetrate 
the  -wron|^  rathor  than  the  one  who  was  In 
no  way  Instrumental  In  bringing  about  such 
a  wrong.  Here,  however,  It  Is  the  wrongdoer 
himself  who  Is  seeking  to  charge  the  party 
that  cimfided  In  him,  and  was  thereby  deceiv- 
ed. The  deceiving  party  cannot  thus  take  ad- 
vantage of  his  own  wrong,  and  charge  his  vlo 
tlm  with  neglect  In  having  failed  to  guard 
against  said  deceptkm.  The  rule  is  therefore, 
as  stated,  that  one  who,* by  reason  of  known 
trust  and  confidence  reposed  in  another,  relies, 
and  has  good  cause  to  rely,  upon  representa- 
tions made  by  such  other  party,  and  is  thoreby 
overreached  and  wronged,  may  be  relieved  as 
against  such  wrong,  in  case  no  Innocent  third 
parties  are  thereby  Injured. 

Under  the  assignment  that  the  court  erred 
In  overruling  the  motion  fw  a  new  trial,  It  is 
first  contended  that  It  was  errw  to  allow  the 
witness  Josle  Sargent  to  testify  that  In- 
formed the  appellees  that  the  Instrument  exe- 
cuted by  them  was  a  qoltdalm  deed.  No  good 
reason  Is  given  why  tills  evidence  was  not 
proper.  The  evidence  was  most  oompetent.  aa 
corroborating  the  evidence  ct  appeUees  that 
they  did  not  know  that  the  Instrument  exe- 
cuted by  them  was  a  deed,  but  supposed  it 
to  be  a  mortgage^  Indeed,  the  detiUled  evi- 
dence of  this  witness,  who  had  been  brought 
ttp  as  a  daughter  In  the  family  of  appellant, 
and  vritb  whom  he  talked  freely  after  he  had 
procured  the  quitclaim  deed,  went  very  far  to 
show  that  he  had  completely  deceived  the  aj^ 
pellees,  and  procured  a  deed  firom  thrai  under 
the  guise  of  persuading  them  to  Join  In  a 
mortgage  to  enable  hlm  to  engage  In  business. 

Neither  Is  any  good  reason  shown  why  the 
appellee  Carrie  B.  Masterson  should  not  have 
been  allowed,  as  she  was,  to  testify  to  the 
trust  and  confidence  reposed  by  her  In  the 
appelant,  as  her  husband's  st^father.  Such 
testimony  furnished  the  reason  for  her  readi- 
ness to  execute  the  Instrument  tax  ^pellant's 
favor,  as  requited  by  her  husband,  and  show- 
ed a  sufficient  reason  for  her  want  of  care  In 
not  asking  to  have  It  read  before  she  sign- 
ed it. 

Cktmplalnt  Is  also  n^ade  that  appellant  waa 
not  allowed  to  testify  as  to  the  reason  why  he 
had  an  old  deed  with  him  at  the  time  of  taking 
dinner  at  appellees'  house,  ai^  that  he  was 
also  not  allowed  to  testify  as  to  a  mortgage 
mode  on  the  pn^rty  In  question  at  a  time 
subsequent  to  tbe  date  of  the  quitclaim  deed. 
We  are  unable  to  see  what  relevancy  these 
proposed  Items  of  evidence  had  to  the  trans- 
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action  complained  of.  If  tbe  evidence  had 
been  admitted,  It  could  not  In  any  way  have 
shown  any  explanation  or  Juatlflcatlon  of  the 
chaise  made  against  appellant  of  having  de- 
ceived appellees  Into  executing  the  quitclaim 
deed  Instead  of  the  mortgage  which  they  be- 
lieved they  were  executing. 

It  la  finally  contended  that  the  decision  of 
the  court  Is  not  sustained  by  sufficient  evi- 
dence; tha:t  It  Is  contrary  to  tbe  evidence  and 
contrary  to  law.  The  discussion  in  support 
of  these  contentions  proceeds  on  the  ground 
that  the  evidence,  in  order  to  prevail  against  a 
deed  regular  In  form  and  duly  acknowledged, 
ought  to  satisfy  tbe  court  beyond  all  reasona- 
ble doubt  that  the  execution  of  the  deed  was 
procured  through  the  fraud  of  the  grantee. 
We  do  not  think  that  tbe  rule  so  contended 
for  applies  to  such  a  case  as  this.  It  is  true 
that  where  a  person  has  had  full  opportunity 
to  know  of  tbe  contents  of  a  written  Instru- 
ment before  executing  it,  and  tbe  parties  to 
the  contract  afterwards  differ  as  to  their  un- 
derstanding of  its  terms,  one  asserting  and 
the  other  denying  that  the  writing  correctly 
expresses  tbe  terms  of  tbe  contract  as  previ- 
ously agreed  to,  then,  no  doubt,  the  rule  is 
that  only  tbe  most  convincing  proof  will  be 
accepted  as  sufficient  to  overcome  the  writ- 
ten, signed,  and  acknowledged  statements  of 
the  party  denying  tbe  authenticity  of  tbe  In- 
strument Habbe  v.  Viele,  148  Ind.  116,  45 
N.  E.  783,  and  47  N.  B.  1. 

Here,  however,  the  very  contention  is,  not 
that  there  was  any  mistake  as  to  the  terms 
of  an  Instrument  which  both  parties  had  full 
opportunity  to  read  and  understand,  but  that, 
by  the  fraud  of  one  party,  caused  by  the 
known  trust  and  confidence  properly  and  legit- 
imately reposed  In  blm  by  tbe  other,  the  sec- 
ond party  was  deceived  and  lulled  Into  secu- 
rity, so  that  reliance  was  placed  upon  false 
representations,  and  a  document  altogether 
different  from  that  Intended  was  In  good  faith 
acknowledged  and  executed.  Such  deception 
takes  tbe  place  of  force.  There  Is  no  free 
meeting  of  mind  with  mind,  and  no  valid  con- 
tract entered  Into.  The  fact  of  such  fraud  Is 
to  be  proved  and  foimd  as  any  other  fact,  and 
that  by  a  consideration  of  the  evidence  pre- 
sented. We  are,  besides,  of  opinion  that  the 
evidence  before  the  court,  and  all  tbe  sur- 
rounding circumstances,  were  such  as  to  have 
amply  justified  the  court  In  reaching  the  con- 
clusion that  the  execution  of  the  quitclaim 
deed  was  procured  by  Imposing  upon  the  ap- 
pellees through  the  parental  influence  of  tbe 
appellant  To  hold  the  deed  good  would  be 
to  bold  that  a  young  man,  without  other 
property,  and  with  a  wife  and  children  to  sup- 
port, should,  without  consideration  or  compen- 
sation of  any  kind,  be  willing  to  relinquish  all 
claim  to  any  part  of  the  only  property  or 
estate  left  him  by  his  mother.  That  he  should 
be  willing  to  Join  in  a  mortgage  upon  this 
propoty  to  enable  one  who  occupied  to  him 
the  place  of  father  to  procnre  a  loan  of  money 


seems  to  have  gone  a  long  way  In  filial  duty; 
but  that  he  should  go  further,  and  be  willing 
to  give  away  from  his  wife  and  children  all 
hiB  patrimony  to  enable  his  stepfather  to  en- 
gage In  business,  seems  at  least  to  call  for 
some  explanation.  Tbe  record  shows  none. 
Even  If  the  case  called  for  evidence  beyond  a 
reasonable  doubt  to  support  the  concluBlon 
reached,  we  are  not  sure  that  such  evidence 
la  not  ^owQ.   Judgment  affirmed. 


(Ulllid.  U8> 
DENTON  T.  ABNOLD. 
Supreme  Conrt  of  Indiana.    Oct  4,  1898.) 
Pbobatb— FaocBBoiNGB  TO  Sbll  Ij&xd— Collat- 

BRAL  ATTAOK  —  DOWBB  —  PhBIDIIPTIONS. 

1.  A.  proceeding  in  the  proper  court  by  an 
administtnitor  to  sell  land  of  bis  decedent  to  pay 
debts  cannot  be  attacked  collaterally,  where 
the  coort  was  vested  with  Jorisdietion  over  tbe 
subject-matter  and  the  parties. 

2.  Where  land  set  off  to  a  widow  as  dower  is 
subject  to  a  purchase-price  mortgage,  and  the 
remainder  <a  the  land  ot  decedent,  when  sold  to 
pay  debts,  is  insafflcieot  to  pay  tbe  ottier  pre- 
ferred debts  of  the  estate,  the  land  set  apart  as 
dower  can  be  sold  by  the  administratort  on  leave 
ot  court,  to  satis^  sadi  mortgage,  since  Bnms' 
Bev.  St  18M.  S  26S6  (Homer's  Rev.  St  18»7. 
S  2695),  provides  that  a  widow  shall  not  be  en- 
titled, as  against  a  mortgage  for  purchase  mou- 
ey,  to  her  one-third  interest  in  the  mortgaged 
premises,  and  Biiroa'  Rev.  St  1894,  §  2501 
(Homer's  Rev.  St  1897,  §  2349),  empowers  the 
conrt  to  order  the  sale  of  the  interest  of  de- 
cedent's widow  in  his  real  estate  when  it  is 
liable  to  sale  to  satisfy  a  lien  thereon. 

3.  In  an  action  to  recover  possession  ot  land, 
where  defendant  pleads  title  under  an  admin- 
istrator's deed,  and  alleges  that  plaintiff  was  a 
party  to  the  proceedings  to  sell  the  real  estate 
for  debts,  and  that  due  notice  thereof  was  given 
to  her,  after  which  the  court  assnmed  jurisdic- 
tion and  ordered  the  sale  of  the  land.  It  will  be 
presumed,  on  demurrer  to  the  answer,  that  the 
probate  court  found  that  plaintiff,  as  a  party 
to  the  petition,  was  doly  notified  thereof  "as 
required  by  law." 

4.  Where  an  administrator  lawfully,  by  leave 
of  court  sells  the  land  set  apart  as  the  wife's 
dower  to  satisfy  a  purdiase-prlce  mortgage 
thereon,  the  sale  cannot  be  attacked  collaterally 
on  the  ground  that  the  petition  to  sell  set  up 
other  claims,  which  were  not  Uena  on  her  dower 
interest 

6.  Where  a  party  defnids  his  title  to  land 
thivagb  an  administrntor's  deed,  the  widow  of 
decedent  cannot  avoid  the  defense  by  alleging 
that  she  was  not  notified  of  the  pendency  of  the 
proceedings  to  sell,  since,  in  order  to  overcome 
the  presumption  of  the  probate  conrt's  jurisdic- 
tion over  her,  she  should  have  alleged  what  was 
shown  by  the  record  in  such  proceedings  in  re- 
spect to  tite  service  itf  process  on  her. 

Appeal  from  circuit  coort,  Harriacm  ooimty; 
W.  T.  Zenor,  Judge. 

Action  by  Uioenra  Denton  against  William 
J.  Arnold.  £*rom  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

BenJ.  P.  Douglass,  John  V.  Denton,  and 
Tracewell  &  Mitchell,  for  appellant  William 
Ridley,  for  appellee. 

JORDAN.  J.  The  appellant  Instituted  this 
action.  wbereb7  she  sought,  under  tbe  first 
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paragraph  of  ber  complaint,  to  recover  poa- 
aesslon  of  25  acres  of  land  therein  described, 
situated  in  Harrison  conuty.  Ind.,  and  by  the 
second  paragraph  to  qutet  title  to  the  same 
premises.  An  answer  In  three  paragraphs 
was  filed  by  the  appellee.  The  facts  alleged 
In  the  first  may  he  summarized  as  follows: 
Appellant  Is  the  widow  of  Joseph  Denton, 
who  died  some  time  In  the  year  1876,  the 
owner  of  the  real  estate  In  suit.  In  1878  one 
William  H.  Hudson  was,  by  the  Harrison 
circuit  court,  appointed  administrator  de  bonis 
Don  of  the  estate  of  the  said  Joseph  Denton, 
There  being  debts  existlog  against  said  estate, 
it  became  necessary,  In  the  course  of  the  ad- 
ministration thereof,  to  sell  the  real  estate  of 
said  dec^ent  to  pay  such-  debts  and  liabilities. 
Two-thirds  of  the  land  of  which  the  decedent 
died  seised  appear,  in  the  first  Instance,  to 
have  been  sold  by  the  administrator,  by  order 
of  the  court,  for  the  purpose  of  paying  and 
discharging  the  debts  and  claims  against  the 
estate,  and  the  real  estate  now  In  controversy 
was  ordered  by  the  court,  In  partition  proceed- 
ings, to  be  set  off  to  appellant  as  her  Interest 
In  the  lands  of  her  deceased  husband.  At  the 
death  of  the  decedent,  and  at  the  time  the  par- 
ticular tract  of  land  now  In  dispute  was  set 
off  to  appellant,  there  existed  against  It  a 
mortgage  lien  for  ^500,  as  unpaid  purchase 
money  therefor.  In  favor  of  one  Murr,  guard- 
ian, etc.,  and  also  a  lien  for  unpaid  taxes, 
and  an  additional  lien  of  an  indemnity  mort- 
gage for  $200,  held  by  one  Samuel  Ramsey. 
It  Is  shown  by  the  averments  of  the  answer 
that  the  two-thirds  of  the  real  estate  orig- 
inally sold  by  the  administrator  proved  to  be 
Insufficient  to  pay  ofF  and  satisfy  the  claims 
and  liabilities  existing  against  the  estate;. and 
that  consequently  Hudson,  as  administrator, 
at  the  May  term,  1883,  of  the  Harrison  cir- 
cuit court,  filed  his  petition  therein,  prayhig 
for  an  order  of  said  court  authorizing  him  to 
sell  the  real  estate  now  in  controversy,  for  the 
purpose  of  paying  and  discharging  said  pur- 
chase-money lien,  and  also  the  lien  of  the 
Indemnifying  mortgage,  together  with  taxes 
alleged  to  have  been  due  thereon.  Appellant 
was  made  a  party  to  the  said  petition  and  pro- 
ceedings to  sell  said  real  estate,  and  was  duly 
notified  of  the  pendency  of  the  said  petition. 
At  said  term  of  court,  on  June  13,  1883,  the 
administrator  obtained  an  order  of  the  court, 
authorizing  him  to  sell  said  tract  of  land  as 
prayed  for,  for  the  purpose  of  paying  and  dis- 
charging said  purchase-money  Uen,  togeth- 
er with  the  liens  averred  to  have  existed 
against  It  by  virtue  of  said  Indemnity  mort- 
gage and  delinquent  taxes;  and  In  pursuance 
of  said  order  of  court,  and  In  compliance 
therewith,  after  giving  the  notice  required  by 
law,  the  administrator,  on  July  18,  1883,  sold 
the  real  estate  at  public  sale  to  the  appellee, 
William  J.  Arnold,  for  $632,  which  amount 
was  more  than  two-thirds  of  the  appraised 
value  thereof.  This  sale  was  duly  reported 
to  the  court  by  the  admlnlBtrator*  and  by  the 
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court  approved  and  confirmed,  and,  app^ee 
having  paid  In  fuU  the  purchase  price,  the 
administrator,  on  March  1,  1886,  by  order  of 
the  court,  executed  to  him  a  deed  for  aaiA 
real  estate,  which  conveyance  was  by  the 
court  approved  and  confirmed;  and  appellee 
took  possession  of  the  land  under  his  said 
purchase,  and  has  ever  since  held  possession 
thereof.  The  second  paragraph  of  the  an- 
swer alleges  substantially  the  same  facts  as 
were  set  out  In  -the  first,  being  more  particu- 
lar and  specific,  perhaps,  in  the  averment  of 
the  facts  than  Is  the  first.  Appellee  subse- 
quently filed  a  third  additional  .paragraph  of 
the  answer,  but  to  this  latter  paragraph  no 
demurrer  appears  to  have  been  filed.  The 
first  and  second  paragraphs  of  the  answer 
were  each,  upon  demurrer,  held  sufficient  as 
a  defense  to  the  action,  and  these  ruUngs  of 
the  court  are  assigned  as  errors. 

The  debatable  or  controlling  question  be- 
tween the  parties  to  this  appeal  relates  to  the 
sufficiency  of  the  facts  as  disclosed  by  the  an- 
swer to  repel  the  collateral  attack  which  the 
answer  exposes  that  the  appellant  Is  seeking 
to  make  against  the  order  of  the  Harrison  cir- 
cuit court,  made  in  the  proceedings  under 
which  the  land  In  controversy  was  sold  and 
conveyed  to  the  appellee  by  Hudson  as  ad- 
ministrator of  Joseph  Denton,  the  deceased 
husband  of  appellant,  to  satisfy  the  Hen  of 
the  purchase-money  mortgage.  It  is  settled 
by  the  authorities  that  a  proceeding  In  the 
proper  court,  by  an  administrator,  to  sell  the 
land  of  his  decedent,  for  the  payment  of  debts 
and  claims  existing  against  the  estate,  stands 
upon  the  same  ground  as  does  an  ordinary 
Judicial  proceeding  In  a  court  of  superior  Ju- 
risdiction, and,  when  the  court  Is  invested 
wltfi"  Jurisdiction  over  the  subject-matter  and 
the  parties  to  such  an  action,  its  order  or  Judg- 
ment therein  will  be  protected  against  a  col- 
lateral attack,  however  erroneous  such  Judg- 
ment or  order  may  be,  and  such  order  or 
Judgment  must  stand  and  prevail  against  the 
parties  thereto,  until  set  aside  In  a  direct  pro- 
ceeding instituted  for  that  purpose.  Oavln  v. 
Graydon,  41  Ind.  559;  Walker  v.  Hill,  111 
Ind.  223,  12  N.  E.  387;  Thomas  v.  Thomp- 
son, 149  Ind.  S91,  49  N.  E.  268;  Bank  v. 
Hanna,  12  Ind.  App.  240,  39  N.  B.  1054,  and 
cases  there  cited;  Bailey  v.  Rinker,  146  Ind. 
129, 45  N.  E.  38;  1  Oliornt  Adm'n,  p.  825,  and 
cases  there  cited. 

It  is  insisted  by  counsel  for  appellant  that 
the  court  was  not  Invested  with  power  to  or- 
der the  sale  of  the  land,  which  appellant  had 
acquired  as  the  widow  of  the  decedent,  for  the 
payment  of  debts  existing  against  the  estate. 
As  a  general  proposition,  this  is  correct,  but 
that  proposition  Is  not  the  one  which  the  facta, 
as  averred  in  the  answer,  present  for  our 
consideration.  It  appears  that  the  land  In 
controversy  was  owned  and  held  by  the  ap- 
pellant's husband  at  the  time  of  his  death,  In- 
cumbered with  and  subject  to  a  mortgage 
lleo  for  unpaid  purchase  money  to  ths  amonnc 
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of  fSOO.  It  18  tOao  shown  that  the  land  was 
still  subject  to  said  lien  after  the  death  of  the 
decedent,  when  It  was  set  off  to  appellant  as 
her  Interest  In  his  real  estate.  Two-thirds 
of  the  decedent's  lands  seem  to  have  been 
previously  sold  by  the  administrator,  upon 
the  order  of  the  court,  for  the  payment  of 
debts  and  liabilities  of  the  estate,  and  the  pro- 
ceeds arising  out  of  such  sale,  as  It  is  aTer- 
red,  were  not  sufficient  to  pay  and  satisfy  the 
debts  and  liabilities.  The  reason  why  the 
taxes,  the  purchase-money  mortgage,  and  tiie 
Indemnity  mortgage  were  not  paid  and  satisfl- 
ed  out  of  the  proceeds  of  the  sale  of  the  two- 
thirds  of  the  decedent's  lands  is  not  disclosed 
by  the  answer.  It  must  be  con<»ded  as  tme 
that  It  was  the  duty  of  the  administrator,  to 
have  applied  the  money  In  his  hands,  be- 
longing to  the  estate,  not  required  to  pay 
other  claims  or  demands  expressly  preferred 
by  law,  to  the  payment  of  liens  upon  the 
real  estate  of  the  decedent  In  ordn  to  fnlly 
secure  to  the  appellant,  as  widow,  her  Inter- 
est In  the  lands  of  her  husband.  Sparrow  t. 
Kelso,  92  Ind.  614;  Matthews  t.  Fate,  93  Ind. 
443;  La  Plante  v.  Conrery,  96  Ind.  499; 
Bowen  t.  Llngle,  119  Ind.  S60,  20  N,  B.  634; 
Shobe  T.  Brlnson,  148  Ind.  285,  47  N.  B.  625. 
This  question,  however,  ts  not  one  with  which 
we  have  to  deal  in  the  decision  of  the  ques- 
tion invMred  in  this  appeal,  and  aa  between 
the  parties  to  this  action,  under  the  facts, 
that  question  must  be  deemed  to  be  closed 
by  the  order  of  the  court  authorl^i^  the  sale 
of  the  premises  In  dispute. 

Co  on  Bel  for  appellant  urge  that  the  answer 
la  not  sufficient,  for  the  reason  that  It  does 
not  disclose  that  the  appellant  was  notified 
of  the  pmdency  of  the  petition  to  sell  the 
real  estate  in  the  particular  manner  pre- 
scribed by  the  statute.  It  is  alleged  In  the 
answer,  however,  that  she  was  a  party  to  the 
proceecUngs,  and  that  due  notice  was  given 
to  her  of  the  pendency  of  said  proceedings; 
and  It  further  appears  that  the  court  assum- 
ed Jurisdiction  in  the  action,  and  ordered  the 
sale  of  the  land.  This  was  an  adjudication 
by  the  court  upon  the  question  of  notice,  and 
we  must  presume  that  the  court  did  Its  duty, 
and  found,  before  It  rendered  Its  Judgment, 
that  appellant,  aa  a  party  to  the  petition,  had 
been  duly  notified  thereof  as  required  by  law. 
Bank  t.  Hanna,  supra;  Jackson  v.  State,  104 
Ind.  510,  3  N.  E.  863;  Forsyth  t.  WUcox, 
143  Ind.  144,  41  N.  E.  371. 

That  appellant's  interest,  as  widow,  in  the 
real  estate  of  her  deceased  husband,  was 
subject  to  a  lien  for  unpaid  purchase  money 
in  favor  of  the  mortgagee,  or  persons  claim- 
ing under  him,  although  she  did  not  unite  In 
such  mortgage.  Is  setUed  beycmd  controrersy. 
Nutter  V.  Fouch,  86  Ind.  451;  Keith  v.  Hud- 
son, 74  Ind.  333;  Fowler  v.  Maus,  141  Ind. 
47,  40  N.  E.  56,  and  cases  cited  on  page  51  of 
the  opinion,  141  Ind.,  and  page  69,  40  N.  EL; 
Butler  T.  Thomburgh,  141  Ind.  162.  40  N.  B. 
514.   In  fact,  section  31  of  our  statutes  of 


descent  (section  2666,  BnmS*  Ber.  St  1S04; 
section  2695,  Bev.  St  1881;  section  2696,  Hor* 
net's  Bev.  St  1897)  provides  that  a  widow 
Shan  not  be  oititled,  as  against  a  mortgage 
for  purchase  mon^,  to  her  one-third  interest 
in  the  mortgaged  premises.  Section  2504. 
Bums' Bev.  St  1894  (section 2349.  Rev.  St  1891; 
section  2349,  Homer's  Ber.  St  1897),  empow- 
ers the  court  to  order  the  sale  of  the  Interest 
of  the  decedent's  widow  In  his  real  estate 
when  it  Is  liable  to  sale  to  satisfy  a  lien 
thereon,  for  the  purpose  of  discharging  such 
lien,  and  to  order  the  payment  to  ber  of  the 
gross  proceeds  of  such  sale,  after  satisfying 
such  Hen.  Lewis  v.  Wattclns  (Ind.  Sup.)  4S 
N.  E.  944. 

We  have  seen  that  appellant's  interest  in 
the  land  In  qnestlon  was  liable  to  the  payment 
of  the  purchase-money  mortgage;  consequent- 
ly the  court  upon  the  petition  of  the  admin- 
istrator, was  fully  empowered,  under  the  stat- 
ute, to  order  the  sale  of  the  land  In  question 
for  the  satisfaction  of  such  lien.  The  fact 
that  the  administrator  may  have  set  up,  in 
his  petition,  In  addition  to  the  dahn  of  the 
purchase^money  mortgage  lien,  the  alleged 
claims  for  delinquent  taxes  and  tiie  indemnity 
mortgage  held  by  Ramsey,  which  the  facts 
do  not  fully  disclose  to  have  been  liens  for  the 
payment  of  which  appellant's  Interest  as  wid- 
ow was  liable,  and  prayed  also  that  the 
land  be  sold  In  satisfaction  of  these  (dalms, 
would  not  enable  her,  In  this  action,  to  ques- 
tion the  validity  of  the  court's  order  as  an 
tirety,  and  it  would,  at  least,  be  binding  upon 
her  in  this  case  so  far  as  It  directed  and  ef> 
fected  the  sale  of  the  land  in  satisfaction  of 
the  purchase^noney  lien.  If  the  admlnlstrar 
tor  sought  to  apply,  or  applied,  any  part  of 
the -proceeds  arising  out  of  the  sale  of  the 
land  In  payment  of  claims  or  demands  for 
which  It  was  not  liable,  the  law  afforded  to 
appellant  the  proper  remedy.  The  real  es- 
tate In  dispute  appears  to  have  been  the  par- 
ticular tract  of  the  decedent's  land  that  was 
incumbered  by  the  purchase-money  mortgage 
at  the  time  of  his  death. 

This  lien.  It  Is  alleged,  stfll  extoted  against 
the  land  when  it  was  set  off  to  appellant 
The  law  made  It  the  duty  of  the  administra- 
tor, hi  the  course  of  the  administration  of  the 
estate,  to  p&y  off  and  satisfy  this  mortgage; 
and  It  becoming  necessary,  as  we  must  pre- 
sume, under  the  facts,  to  subject  this  land 
tb  a  sale'  to  satisfy  the  Hen  in  question,  It 
was  still  lUble  to  be  sold  by  the  administra- 
tor upon  the  order  of  the  court  tax  that  pur- 
pose. In  contemplation  of  law,  an  far  aa  It 
was  rendered  necessary  to  subject  this  real 
estate  to  the  payment  of  this  purduae-mon- 
ey  lien,  it  stiU  belonged  to  the  estate  of  the 
decedent  although  it  had  been  set  off  to  ap- 
pellant as  her  Interest'ln  bis  lands,  and  the  pe- 
tition of  Hudson  to  sell  It  as  administra- 
tor, it  would  appear,  proceeded  upon  this  the- 
ory. We  must  presume,  under  the  averments 
of  the  answer,  that  this  Issoe  was  tendered  to 
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appellant  by  the  petition  of  the  administrator 
to  sen  the  real  estate,  and  this  Isaue,  by  Its 
order  and  judgment,  the  court  seems  to  have 
decided  against  her.  The  latter  being  a  party 
to  the  petition  and  to  the  Issnes  tendered 
thereby,  and  the  court  haTlng  plenary  Juris- 
diction over  her  person  and  the  subject-matter 
Inrolved,  she  Is  not  now  In  a  position  to  col- 
laterally assail  the  order  of  the  court  direct- 
ing the  sale  of  the  land  for  the  payment  of  the 
lien  In  controveray.  Lantz  t.  Matfett,  102  Ind. 
28,  26  N.  EL  19S; .  ThomaB  T.  Thompson,  su- 
pra. 

The  facts  set  up  In  the  second  paragraph 
of  the  answer  being  sufficient  to  repel  appel- 
lant's collateral  attack,  we  do  not  consider  or 
determine  the  qnestlou  relatlre  to  the  fire- 
years  statute  of  limitations,  which  such  facts 
Incidentally  disclose,  and  which  question 
counsel  hare  discnssed  in  their  respecUre 
briefs.  Tlie  paragraphs  of  the  answer  In 
question  were  substantially  sufficient,  and  the 
demurrer  thereto  was  properly  oTerruled. 

Appellant  replied  to  the  answer  In  two  par- 
agraphs, each  of  which  the  court  held  Insuffi- 
cient upon  demurrer.  In  the  first  paragraph  of 
her  reply  she  gave  the  history  of  the  admlnla- 
tratton  of  her  husband's  estate.  She  admitted 
therein  the  sale  of  the  two-tiilrda  of  his  real  es- 
tate for  the  payment  of  claims  and  debts 
against  the  estate,  and  that  the  administrator 
instituted  the  proceedings  to  sell  the  real  estate 
In  dispute,  and  made  her  defendant  to  said 
proceedings,  as  alleged  In  the  answer,  but  she 
avers  that  she  had  no  notice  of  the  pendency 
of  said  petition.  It  Is  also  alleged  that  the 
proceeds  of  the  sale  of  the  two-thirds  of 
the  real  estate  sold  by  the  administrator  in 
the  first  Instance,  together  with  the  personal 
property,  were  sufficient  to  have  paid  and 
discharged  the  Hen  of  the  purchase-money 
mortgage.  It  was  not  sufficient,  to  avoid  the 
defense  which  tbe  answer  Interposed  to  this 
action,  for  appellant,  in  her  reply,  to  allege 
that  she  was  not  notffied  of  the  fact  of  the 
pendency  of  the  proceedings  to  sell.  To  ov- 
ercome the  presumption  of  JurlsdlcUon  of  the 
court  over  the  person  of  appellant,  she.  was 
required  to  allege  what  was  shown  by  the  rec- 
ord In  such  proceedings  In  req>eet  to  the  serv- 
ice of  process  upon  her.  Bank  v.  Hanna,  su- 
pra, and  cases  there  cited;  Bailey  r.  Rinker, 
supra. 

While  there  are  matters  alleged  In  each  of 
the  i>aragraphs'  of  the  reply  that  might  have 
been  Interposed  by  appellant  as  a  defense  of 
the  administrator's  petition  to  sell  the  real  es- 
tate here  Involved,  still  such  matters  are  not 
now  available  to  her  in  this  action.  The  facts 
alleged  In  the  second  paragraph  of  the  reply 
are  similar  in  some  respects  and  of  like  char- 
acter as  were  flioee  averred  In  the  first,  and 
this  paragraph  is  equally  as  deficient  as  Is  tbe 
first,  and  the  demurrer  to  each  of  tbe  para- 
graphs of  the  reply  was  properly  sustained. 
Then  Is  no  erroTi  and  the  Jndgment  U  there- 
fore affirmed. 


(20  Ind.  App.  TOT) 

HILLIGOSS  V.  NOETH  ANDERSON  GAS 
00. 

(Appellate  Court  of  Indiana.    Oct  4,  1898.) 
Appbai<— Ebvibw. 
A  verdict  wIU  not  be  set  aside  as  not  sus- 
tained by  the  evideoce,  where  there  is  some 
evidence  to  sustain  it. 

Appeal  from  circuit  court,  Madison  county; 
J.  F.  McCture,  Judge. 

Action  between  Edward  O.  Hilllgoss  and 
the  North  Anderson  Gas  Company.  From  a 
Judgment  for  the  latter,  the  former  appeals. 
Afflrmed* 

Floyd  8.  BlllKm,  for  i^peCant  Ohipmwn, 
Eeltner  ft  Hendes^  f  w  wpellee. 

HENIJ07»  a  J.  In  this  cause  we  are  aiked 
to.aet  aside  tbe  verdict  of  a  jury,  and  bold  that 
the  trial  court  erred  In  overmllDg  the  motion 
for  a  new  tcUd,  upon  the  sole  ground  that  tbe 
verdict  Is  not  sustained  by  sufflctont  evideoce^ 
The  evldoice  Is  propeily  btf ore  ns.  The  ver- 
dict of  the  Jmy  Is  not  without  some  evidence 
to  sustain  it»  and,  nnda  the  rule  adopted  by 
both  this  court  and  fbs  nqweme  court  of  this 
state,  the  Judgment  of  the  lower  court  must 
be  affirmed.   Judgment  affirmed. 


(174  111.  215) 

SLOCUM  et  aL  V.  0*DAY  et  al.t 
(Supreme  Court  of  IlltaHils.  June  18.  1808.) 

VbnDOR  ARD  PORCHABBR— Daana— RSOORD— 

A  contract  for  the  sale  of  laads  correctly 
described  them  as  being  in  H.'  addition,  hk  sec- 
tion 17.  SDbseqnently  the  vendor  sold  me  notes 
wbtch  he  had  taaen  for  the  price,  and  by  instni- 
ment  in  form  of  a  trust  deed,  but  not  uMer  seal, 
covenanted  that  on  failure  of  the  makers  to  pay 
the  notes  he  would  declare  a  forfeiture,  and  deed 
the  lands  to  the  note  holders.  The  document  re- 
cited the  land  contracts  as  providing  for  the  sale 
of  lots  in  H.  addition,  in  section  11.  After  tbe 
recording  of  thla  deed,  the  owner  conveyed  the 
lands  covered  by  the  contracts  to  other  bona 
fide  porchaeers.  Bdd,  that  the  trust  deed  did 
not  constitute  notice  to  them. 

Appeal  from  circuit  court,  Cook  county;  U. 
F,  Toley,  Ju^^ 

Bill  by  Jeremiah  Slocum  and  others  against 
Frank  0.  O'Day  and  othm.  There  was  a  de- 
cree sustaining  defendants^  demurrers  to  tbe 
bni,  and  plahitUfs  appeaL  Affirmed. 

Eugene  H.  Gamett,  for  appellants.  John 
H.  Bradley  and  Frank  F.  Schmitt,  Jr.,  for 
appellees. 

CABTWBIGHT,  J.  The  circuit  court  of 
Cook  county  sustained  demurrers  to  i^pel- 
lants*  amended  bill  in  this  case,  and  dismiss- 
ed It  The  facts  appearing  from  the  amended 
bill,  and  admitted  by  the  demurrers,  are  as 
follows:  Frank  O.  O'Day,  one  of  the  de- 
fendants, entered  Into  separate  written  con- 
tracts with  Qiree  of  the  other  defendantfl  to 
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seD  each  of  them  a  different  lot  In  block  2  In 
Harnstrom'B  addition  to  Oak  Park,  Cook 
coun^,  In  section  17,  township  39,  range 
13  B.  of  the  third  P.  H.  One  of  these  con- 
tracts was  with  Tillte  Hof wald,  for  the  con- 
TeTanee  of  lot  38,  and  she  gaTe  as  part  of  the 
consideration  her  notes  amonntlng  to  f475. 
Another  was  with  Helen  Basmnssen,  for  lot 
39,  and  she  gave  notes  amonnting  to  $500. 
The  third  was  with  Edward  Searer,  for  lot 
25,  and  he  gave  notes  amounting  to  fSOO  as 
part  consideration.  Each  contract  rraerved 
to  O'Day  the  rl^t  to  forfeiture,  at  hla  option, 
on  nonpayment  of  the  notes.  Later,  on  iiax&i 
25,  1893,  O'Day  ao;d  aU  the  notes  which  still 
remained  unpaid  to  Jeremiah  Slocnm,  one  of 
the  complainants,  and  signed  and  at^owl- 
edged  a  paper  in  the  form  of  a  trust  deed, 
.which  had  no  seal,  and  was  therefore  not  ef- 
fective as  a  trust  deed,  conveying  to  Samuel 
H.  Wri^it,  the  other  complainant,  as  trus- 
tee, another  lot  In  Chicago,  to  secure  the  per- 
formance of  the  agreements  contained  In  said 
Instrument  This  document  redted  that 
O'Day  had  made  contracts  for  the  sale  of 
lots  "In  Hamatrom'ft  addition  to  Oak  Park, 
b^g  a  suhdivision  of  the  east  half  at  the 
west  half  of  the  northwest  Quarter  of  the 
northwest  Quarter  of  section  11,  township  39 
north,  range  13  east  of  the  third  principal 
meridian.  In  Cook  county,  Illinois";  misde- 
scribing  the  premises.  It  also  recited  the  sale 
of  the  notes  to  Slocum;  and  O'Day  agreed 
that,  if  any  of  the  makers  failed  to  pay  their 
notes,  he  would,  at  the  request  of  the  legal 
holders  of  such  notes,  declare  a  forfeiture  of 
the  contracts,  and  make  a  deed  or  deeds  to 
such  legal  holders.  It  was  also  provided  that, 
in  case  of  default  or  a  breach  of  any  of  the 
covenants  or  agreements  contained  in  this 
Intended  teust  deed,  It  should  be  lawful  for  the 
trustee  to  flie  a  bill  for  foreclosure,  and  ob- 
tain a  decree  for  the  sale  and  conveyance  of 
the  lot  thereby  conveyed  to  satisfy  the  notes 
sold  to  Slocnm,  and  interest  and  costs,  but 
the  taking  and  giving  of  this  trust  deed  was 
to  be  without  prejudice  to  any  rights  which 
the  legal  holders  of  the  notes  might  havQ 
against  the  makers.  This  Instrument  was 
filed  for  record  In  the  recorder's  office  In 
Cook  county  on  the  day  It  was  made.  On 
December  19.  1894,  O'Day  conveyed  lot  S5 
to  Johanna  Nielsen;  on  October  15.  JSBS,  he 
conveyed  lot  39  to  John  T.  Sutor;  and  on 
May  6, 1896,  the  title  of  lot  38  passed  by  con- 
veyance to  Ira  L.  Parker.  The  bill  stated 
that  all  the  notes  had  matured,  and  stated  the 
amounts  due  on  them,  respectively,  and  that 
Slocum  had  requested  O'Day  to  declare  a 
forfeiture  and  to  make  a  deed  or  deeds  to 
him.  The  bni  made  the  present  owners^  with 
their  wives,  and  the  orlglnal  parties  with 
whom  O'Day  contracted,  defendants,  and 
prayed. for  a  reformation  of  the  Instrument 
Intended  as  a  trust  deed,  by  adding  a  seal,  so 
as  to  make  it  valid,  and  striking  out  the  er- 
roneous description,  and  that  defendant  O'Day 
should  be  declared  to  specifically  perform  the 


agreement  as  reformed,  1^  declaring  for- 
feitures of  the  contracts,  and  conveying  the 
pro);>erty  to  Slocum,  the  holder  of  the  notes, 
or.  If  that  relief  should  be  denied,  then  for  a 
foreclosure  ot  the  contracts  made  by  O'Day 
with  said  other  defendants,  and  for  a  person- 
al decree  against  O'Day  In  ease  of  foreclosure 
for  any  deficiency. 

It  was  not  alleged  In  the  bill  that  the  gran- 
tees of  O'Day  were  not  bona  fide  purchasers 
of  the  lots  conveyed  to  them.  They  an  there- 
fore presumed  to  be  such,  and  it  Is  substan- 
tially conceded  by  counsel  that  such  is  the 
fact.  O'Day  has  disqualified  himself  from 
making  a  omveyance  1^  conveying  the  prem- 
ises to  others,  who  are  not  claimed  to  be  other 
tlian  bona  fide  purchasers  for  value,  with- 
out actoal  notice  of  Blocum's  equity,  unless 
they  have  had  constructive  notice  by  virtue 
of  the  record  of  the  attempted  trust  deed. 
Theace  could,  of  course,  be  no  specific  perform- 
ance against  them,  or  any  relief  granted  un- 
der either  prayer  of  the  bill,  unless  they  had 
such  notice.  Waiving  all  other  questions  as 
to  the  effect  of  recording  such  an  instrument 
as  notice,  we  are  of  the  <9lnion  that  It  did 
not  operate  as  notice  in  this  case,  fw  want 
of  a  proper  description  of  the  premises.  The 
Instrument  described  the  lots  as  being  In 
Harnstrom'B  additi<m  to  Oak  Park,  heUtg  & 
subdivision  of  a  certain  portion  of  section  11. 
The  bill  alleged  tliat  HamBtrom*s  addition, 
where  these  lots  w^  situated.  Is  In  section 
17,  and  that  there  IB  no  other  Hamgtrom'a 
addition  In  Cook  county.  There  was  no  aver^ 
ment  that  0'Day*s  granted  knew  that  there 
was  but  one  such  addition,  and  there  Is  no 
referoice  In  the  Instrument  to  a  recorded  plat, 
or  anything  which  could  give  notice  of  the  er- 
ror. In  a  case  where  the  notice  Is  construc- 
tive, and  not  actual,  and  rests  only  iq>on  the 
recwd  of  an  instrument;  if  there  is  a  mtede- 
scrlptlon  of  a  substantial  nature  the  record 
will  not  (^rate  as  a  constructive  notice,  and 
a  bona  fide  purchaser  will  not  he  affected  by 
It  The  record  Is  notice  so  far  as  land  Is  cor- 
rectly described,  and  no  furth«,  unless  It  is 
apparent  from  the  record  Itself  that  there  Is 
such  a  misdescription.  Wade,  Notice,  M  174- 
176;  Bodgers  v.  Cavanaiigh,  24  111.  683;  Wait 
V.  Smith,  92  Dl.  386;  Orundles  v.  Beld,  107 
UL  804;  Bullock  V.  Battenhousen,  108  IlL  28. 

The  cases  relied  on  by  appellants  do  not 
sustain  the  claim  that,  om  against  subsequent 
bona  fide  purdiasers  of  a  tract  of  land,  the 
record  of  a  false  description  apparently  de- 
scribing other  luid  wUl  operate  as  notice 
where  there  is  no  other  element  of  notice. 
In  Bowen  v.  Galloway,  98  III.  41,  the  trust 
deed  conveyed  lot  4,  and  there  was  an  orlg- 
toal  lot  and  a  sublet  of  that  numb«r  In  the 
block;  but  the  trust  deed  further  gave  sub- 
stantially the  dimensions  of  the  sublot,  and 
described  It  as  luvlng  a  two-story  frame 
dwelUhg  house  thereon.  The  nco^  showed 
that  the  sublot  was  the  one  de8cri1)ed.  In 
Bank  V.  Dayton,  U6  lU.  257,  4  N.  E.  492,  the 
premises  were  described  as  a  part  of  lot  23, 
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and  the  mortgagor  was  In  possession  of  them. 
The  error  was  In  bounding  the  premises  by 
commencing  at  the  wrong  comer  of  the  lot. 
It  was  evident  from  the  record  that  a  mis- 
description of  the  lot  had  been  made,  aa  the 
boundaries  given  would  carry  the  premises 
off  from  that  lot  The  mortgagor  continued 
In  possession  until  long  after  the  bank  bad 
obtained  Its  Judgment,  and  the  description  as 
a  part  of  lot  25  was  deemed  snfflclent  In 
Bich  T.  Trustees,  168  lU.  242,  41  N.  E.  924, 
the  premises  were  mlsdescrlbed;  but  the 
grantees  took  possession,  and  commenced  the 
erection  of  a  brick  school  house  thereon.  The 
fact  of  possession  was  held  sufficient  to  give 
notice  to  prevent  a  subsequent  deed  from 
becoming  effective  to  pass  the  title  to  anoth- 
er. We  have  been  referred  to  no  case  where, 
88  against  bona  flde  purchasers,  there  was  no 
notice  except  by  the  record,  and  the  mistake 
did  not  appear  In  the  Instrument  Itself,  where 
such  purchasers  have  been  held  bound  to 
take  notice  of  what  was  intended  by  the  In- 
gtrument.  There  Is  nothing  in  this  descrip- 
tion to  lead  one  to  suppose  that  there  was 
not  a  subdivision  made  by  Harnstrom  of  the 
tract  in  section  11  described  In  the  Instru- 
ment intended  as  a  trust  deed,  and  there  Is 
nothing  but  the  record  which  Is  claimed  to 
have  operated  as  notice.  The  bill  did  not 
show  such  facts  as  entlUe  the  defendants  to 
the  relief  prayed  for.  The  decree  of  the  cir- 
cuit court  Is  affirmed.  Judgment  affirmed. 


<174  IlL  xs») 

CHICAGO  GEN.  ET.  00.  v.  MUBRAT  et  aH 

(Supreme  Court  of  UUnois.   Jane  18,  1S08.) 
ElHiNBKT  Domain— Btipdlations  bt  Attobxetb— 
Fkkjdoicial  Error. 

1.  In  condemnation  proceedings  to  assess  the 
damages. b J  the  taking  of  certain  other  land  for 
a  street  railway,  it  was  not  error  to  exclude  from 
the  jury  a  stipulation  made  during  the  trial,  by 
connsd  for  the  company,  as  to  the  manner  In 
which  the  company  would  use  Its  roadbed  in 
front  of  said  land,  where  it  did  not  appear  that 
counsel  had  any  authority  to  bind  the  company 
ia  that  way. 

2.  If  the  ruling  was  error,  it  was  not  prejudi- 
cial, where  the  court  afterwards  gave  the  com- 
pany sufficient  opportunity  to  present  proper  evi- 
dence on  the  subject  to  which  the  stipulation  re- 
ferred, but  where  none  was  offered. 

Appeal  from  Cook  county  conrt;  B.  H.  Lo- 

vett,  Judge- 
Condemnation  proceedings  by  the  Chicago 
General   Railway  Company   against  John 
Murray  and  others.   From  the  Judgment,  pe- 
titioner appeals.  Affirmed. 

Lyman  M.  Paine  and  Glenn  E.  Plumb,  for 
appellant  Wol  M.  Joluwtoa  and  John  H. 
RolllnB,  for  appellees. 

GABTEB,  C.  J.  This  was  a  proceeding  by 
appellant  to  condemn  for  a  right  of  way  a 
triangular  piece  of  land  lying  at  the  corner 
«f  Thirty-First  and  Farrell  streets,  In  the 
city  of  Chicago,  to  be  taken  from  the  front 
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ends  of  lots  20  and  21  In  Keeley'B  subdlvl* 
slon,  etc.  Thirty-First  street  runs  east  and 
west,  and  Farrell  street  Is  a  diagonal  street 
running  into  the  f orm^  from  the  northwest 
Said  lots  have  a  combined  frontage  of  61 
feet  on  a  diagonal  line  on  Thirty-First  street 
Lot  20  extends  back  along  Farrell  street  115 
feet  to  an  alley,  and  lot  21  lies  next  adjoin- 
ing It  The  triangular  piece  sought  to  be 
condemned  and  taken  from  the  front  of  these 
lots  is  47  feet  2  inches  on  Thirty-First  street 
and  28  feet  7  inches  on  Farrell  street;  leav- 
ing the  other  side  of  the  triangle,  drawn  at 
a  right  angle  to  Farrell  street  of  the  length 
of  40  feet  There  was  a  14-foot  sidewalk  on 
the  street  in  front  of  these  lots,  and  the  own- 
er had  excavated  the  lots,  and  'also  Thirty- 
First  street  for  a  distance  of  10  feet  and 
buUt  a  retaining  wall  there  for  the  purpose 
of  building.  The  evidence  showed  that  the 
outiride  rail  of  the  proposed  street-railroad 
track  would  be  only  three  feet  from  the  new 
lot  line,  and  that  the  street  cars  would  over- 
hang the  rail  22  indies.  It  would  be  neces- 
sary also  to  take  from  the  end  of  these  lots 
additional  space  for  a  sidewalk,  and  it  was 
contended  by  appellees  that  such  close  prox- 
imity of  the  street  railroad  would  make  It 
Impracticable  to  front  his  building  on  Thirty- 
First  street  but  would  compel  blm  to  front 
on  Farrell  street— a.  side  street  of  only  40 
feet  width,  on  which  property  was  of  little 
value.  Appellant  made  John  Murray  and 
"unknown  owners"  defendants.  Aftwwards 
John  Murray,,  claiming  to  be  owner,  Robert 
Berger,  claiming  to  be  trustee,  and  Ferdi- 
nand Miller,  claiming  to  be  mortgagee,  of  the 
aforesaid  property,  filed  their  appearance  and 
answer,  alleging  that  the  residue  of  the  lots 
would  be  greatly  damaged  and  Injured,  and 
asking  for  a  determination  of  the  compensa- 
tion and  damages  by  a  Jury.  After  bearing 
the  evidence  and  viewing  the  premises,  the 
jury  returned  a  verdict  finding  that  the  just 
compensation  to  be  paid  to  the  owner  or 
owners  of  the  property  to  be  taken  or  dam- 
aged (describing  the  same)  was  $3,000,  and 
to  the  owner  or  owners  of  the  residue  of  said 
lots  by  reason  of  the  taking  of  the  said  tri- 
angular piece  was  $2,000.  A  motion  for  a 
new  trial  was  overruled,  and  Jn^ment  en- 
tered on  the  verdict  from  which  judgment 
the  petitioner  has  appealed  to  this  conrt. 

Appellant  contends  that  the  court  erred  in 
excluding  from  the  jury  a  certain  stipulation, 
and  In  giving  certain  instructions  for  appel- 
lees, and  contends  also  that  the  evidence  does 
not  support  the  verdict  and  that  the  dam- 
ages are  excessive.  The  evidence  relating  to 
the  value  of  the  property  taken  and  to  the 
damage  to  the  property  not  taken  was  con- 
flicting, but  there  was  evidence  on  both  points 
to  sustain  the  verdict  of  the  Jury;  and,  al- 
though the  evidence  of  appellees  as  to  the  lat- 
ter point  was  not  as  clear  as  It  might  have 
been,  still  the  Jury  viewed  the  prenjlses,  and 
it  was  their  province  to  weigh  the  evidence, 
and  determine  the  amonnt  to  be  awarded 
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from  Bucb  evidence  and  view,  and  we  find 
no  8ucb  biBafficlenc7  of  erldence  aa  to  Jna- 
tlfy  na  In  Teverslng  the  Judgment  on  tliat 
gronnd.  The  Jury  were  anthortaed  to  And 
that  the  most  valoable  part  of  the  lota  waa 
taken,  that  the  ralnable  frontage  on  Thirty- 
First  street  waa  destroyed,  and  that  the  own- 
er would  be  compelled  to  use  a  narrow  side 
street  for  the  front  of  his  property  for  busi- 
ness purposes.  He  was  entitled  to  Just  com- 
pensation for  such  losses,  and  we  cannot  say 
that  the  amoont  awarded  la  exceaslTe,  tx 
that  the  erldence  doei  not  'Support  the  ver^ 
diet 

While  we  do  not  regard  the  InstrnctlonB 
complained  of  as  models  of  clearness  to  be 
copied,  we  find  no  snffldent  error  In  them  to 
Justify  us  In  reversing  the  Judgment  The- 
one  relating  to  the  view  of  the  premises  by 
the  Jury,  and  concerning  which  the  chief  com- 
plaint Is  made.  Is,  In  substance,  the  same 
as  the  Instractlon  reviewed  by  this  court  In 
Kleman  v.  Railroad  Co..  123  UI.  188, 14  N.  B. 
18,  and  which  It  was  there  said  waa  In  ac- 
cord with  what  this  court  had  theretofore 
aald  upon  this  subject  A  careful  readlog  of 
the  Instruction  very  clearly  shows  that  It  la 
not  open  to  the  objection  urged,— that  it  au- 
thorized the  Jury  to  base  their  verdict  alone 
on  their  inspection  of  the  premises.  On  the 
contrary,  the  instruction  referred  the  jury 
to  the  evidence,  or  the  whole  evidence.  Grit- 
iclBma  are  made  upon  other  Instructions,  but 
we  cannot  believe  tbat  the  Jury  were  misled 
by  the  alleged  defects. 

Nor  waa  there  emv  In  coulndlng  from  the 
Jury  the  stipulation  made  during  the  trial  by 
counsel  for  appellant  relative  to  certain  filling 
and  paving,  and  to  the  proposed  construc- 
tion of  a  atone  wall  which  It  was  supposed 
would  be  necessary  to  buUd  on  the  line  sepa- 
rating the  land  taken  from  the  rest  of  the 
lots.  There  was  no  error  In  this.  It  did  not 
appear  that  conos^  had  any  authority  to 
bind  the  company  In  tbat  way  as  to  the 
manner  In  whldi  the  company  should  use  its 
roadbed.  BaUway  Oo.  t.  HcDongatU  126  UL 
111,  18  N.  B.  281.  Besides,  the  court  gave 
appellant  autBclent  opportnni^  to  present 
audi  proper  evidence  on  the  aubject  to  which 
the  stipulation  referred  aa  It  ahonld  think 
IVDi>er  to  submit  but  It  offered  none»  and  It 
waa  not  therefore  prejudiced  by  the  ehange 
In  the  rulings  of  the  court  Finding  no  irob> 
stantlal  error,  the  Judgment  Is  afflnoed. 
Judgment  afflrmed. 


074  in.  810> 

PBOPLB  «E  cel.  KASSON  v.  S08B,  Secretary 

of  8ute.i 

(SopfCBW  Osmt  o£  lUlaoK  June  IS,  188&) 
nwuir  Imnurai  —  Taudrt  or  bMonpoaii- 

TlOIt. 

Oaaiantying  the  fldell^  of  persons  hoUing 
places  of  trust,  and  the  performaace  of  cod- 
tntcts  and  nndertaUng^  and  becoming  surety 
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onbMida  cMiBtltate  a  UnA  itf  Insocanee,  and  tsB 
witUn  the  exception  in  Laws  1872  of  "Aa  act 
concerning  eorooratlona,"  providing  "that  cor- 
porationa  may  be  formed  In  the  manner  provided 
by  thia  act  for  any  lawful  parpoae,  except 
•  •  •  insurance,  •  •  •"  althou^  at  the 
time  when  the  act  was  paaaed  companlea  doing 
buainess  oC  that  natore  wen  not  organised  wtth> 
in  the  state. 
Oart«>,  C.  3^  and  Magroder.  J.,  dissenting. 

PetltlMi  by  the  peoi^  on  the  relation  of 
O.  Vallcte  Kaaaon,  for  a  writ  at  mandamua 
agalnat  James  A.  Bone,  secretary  9t  atatew 

Writ  denied. 

Church  &  McMnrdy,  for  petitioners,  til.  0. 
Alcln.  Atty.  Oen.  (a  A.  Hill  and  B.  D.  Mon- 
roe, of  counsel,  for  respondmt 

WILKIN,  J.  This  la  an  original  petition 
for  mandamus  against  James  A.  Rose,  as  sec- 
retary of  state.  The  petition  aets  forth  thai 
on  January  27,  1898,  petitlonen  made  appli- 
cation to  the  respondent  Cor  a  license  an- 
tborlzlng  them  to  open  subscription  books  to 
the  capital  stock  of  a  proposed  corporation. 
The  application  was  made  In  due  form,  and 
accompanied  by  the  requisite  fee.  The  object 
of  the  corporation,  aa  contained  In  the  atate- 
ment  la  aa  follows:  "To  transact  In  the 
state  of  IlllnolB  and  elsewhere  the  buslnesa 
of  guarantying  the  fidelity  of  persons  hold- 
ing public  or  private  places  of  trust,  and 
the  performance  by  persons,  firms,  and  cor- 
porations of  contracts,  bonds,  recognlzancea, 
and  undertakings  of  every  kind,  and  of  be- 
coming surety  on  bonds  required  by  law,  and 
on  every  kind  of  contract,  obligation,  and 
undertaking  of  persona,  firms,  and  corpora^ 
tlons."  The  secretary  refused  to  issue  the  It 
cense,  upon  the  ground  that  the  statute  un- 
der whlcdi  the  application  la  made  does  not 
authorize  the  organization  of  corporationa 
for  the  objecta  stated  In  the  application.  Sec- 
tion 1  of  the  statute  enUUed  "An  act  con- 
cerning corporations,"  approved  April  18i, 
1872,  provldea  "tbat  corporationa  may  be 
formed  In  the  manner  provided  by  thia  act, 
for  any  lawful  purpose,  except  banking,  In- 
surance, real  estate  brokerage,  the  operation 
of  railroads,  and  the  business  of  loaning  mon- 
ey, provided."  etc.  The  only  question  here 
raised  is  whether  or  not  the  objects,  or  any 
of  them,  of  the  proposed  corporation,  fall 
wltiiin  the  ezcepti(»i  "Insurance." 

The  following  deflnltiona  of  the  term  "in- 
snrance"  are  cited  from  standard  authorities 
by  the  attorney  general  on  behalf  of  the  re- 
spondent: "Guaranty  Insurance  Is  a  contract 
whereby  one,  for  a  consideration,  agrees  to 
Indemnify  anotiier  agalnat  loaa  arising  from 
the  want  of  Integrity,  fidelity,  or  Insolvency 
of  employes  and  persons  holding  positions  of 
trust  against  insolTency  ot  debtors,  losses  tn 
trade,  losses  from  nonpayment  of  notes  and 
other  evidences  of  indebtedness,  or  against 
breach  of  contract  It  Indndes  other  fbrms 
of  Insnrance,  whlc^  are  speclflcaUr  HsasMlwl 
aa  ^fidelity  gaaranty,*  ^credit  gnamnty.'  ecc."* 
1  Joyce,  Ina.  1 12.  nnsnrsnoe  to  a  eonttaet 
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1)y  vhlch  the  one  party,  In  consideration  of  a 
price  paid  to  him  adequate  to  the  risk,  be- 
comes secnrlty  to  the  other  that  he  shall  not 
snffer  loss,  prejudice,  or  damage  by  the  hap- 
pening of  the  perils  specified,  to  certain 
things  which  may  be  exposed  to  them."  La- 
cena  t.  Craufurd,  2  Bos.  &  P.  300.  "iDsniv 
ance.  In  Its  most  general  sense.  Is  a  contract 
whereby  one  party  agrees  to  Indemnify  an- 
other In  case  he  shall  suffer  loss  In  respect  of 
a  specified  subject  by  a  specified  peril."  11 
Am.  &  Eng.  Enc.  Law,  280.  "Insurance  Is  a 
contract  whereby  one,  for  a  condderatlon, 
undertakes  to  compensate  another  If  he  shall 
Buffer  loss.  Such,  In  its  most  graieral  terms, 
Is  the  definition  of  the  contract  which  Is  to 
constitute  tiie  subject  of  the  following  chap- 
ters. It  is  substantially  the  definition  given 
long  ago  by  Roccus,  and  la  recommended 
alike  by  its  brevity  and  Its  comprehenslTe- 
ness.'Minalltles  upon  which  subsequent  writ- 
ers hare  scarcely  been  able  to  Improve. 
*  *  *  It  had  Its  origin  In  the  necessities  of 
commerce^  It  bai  kept  pace  with  Its  prog- 
ress, expanded  to  meet  Its  rising  wants  and 
to  cover  its  ever-widening  fields,  and,  under 
the  guidance  of  the  spirit  of  modern  enter- 
prise tempered  by  a  prudent  fbrecast.  It  has, 
from  time  to  time,  with  wonderful  facnity, 
adapted  Itsdf  to  the  new  Interests  of  aa  ad- 
vancing civlUeation.  It  Is  applicable  to  ev- 
ery form  of  possible  loss.  Wherever  danger 
Is  apprehended  or  protection  required,  it 
holds  out  its  fostering  hand,  and  promises  in- 
demnity." 1  May,  Ins.  Si  1,  2.  "A  contract 
whereby,  for  a  stipulated  consideration,  one 
party  undertakes  to  indemnify  tile  other 
against  certain  rlBka."  1  FhU.  Ins.  S  1.  "A 
contract  by  which  a  person.  In  consideration 
of  a  gross  snm  or  a  periodical  payment,  un- 
dertakes to  pay  a  larger  sum  on  the  happen- 
ing of  a  particular  event**  Smith,  Com.  Law, 
299.  "In  law,  a  contract  by  which  one  party, 
for  an  agreed  consideration,  which  Is  propor- 
tioned to  the  rlafc  Involved,  undertakes  to 
compensate  the  otbBt  tor  loss  on  a  apedfled 
thing  from  specified  causes."  Cent  Diet, 
"lusurance."  "An  act  or  aysten  of  Insuring 
or  assuring  against  loss;  apedflcally,  the  sys- 
tem by  or  under  which  Indemnity  or  pe- 
cuniary payment  Is  guarantied  by  one  party 
or  several  parties  to  another  party.  In  certain 
contingencies,  upon  specified  temu.*'  Stand. 
Diet.  "Insurance."  "The  act  of'  Insurlhg 
against  loss  or  damage  by  a  contingent  event; 
a  contract  whereby  one  party  undertakes  to 
indemnify  or  guaranty  the  other  against  loss 
by  certain  specified  risks."  Webst.  Diet 
"Insurance."  It  Is  said  In  9  Am.  A  Eng.  Enc. 
Law.  66  (dted  in  People  v.  Fidelity  &  Casu- 
alty Co.,  IW  III  32,  38  N.  B.  752):  "Guar- 
anty insurance  Is,  in  Its  practicftl  sense,  a 
guaranty  or  Insurance  against  loss  In,  case  a 
person  named  shall  make  a  designated  de- 
fault, or  br  guilty  of  specified  conduct.  It  Is 
usually  agamst  the  misconduct  or  dishonesty 
of  an  employ^  br  officer,  though  sometimes 
against   the  breach  of  a  contract.  Tbla 


branch  of  Insurance  la  so  much  more  modem 
In  origin  and  development  than  fire,  marine, 
life  and  accident  Insurance  that  tbere..are 
few  decisions  upon  the  subject;  but  the  busi- 
ness Is  gradually  Increasing,  and  is  donbUesa 
destined  to  take  an  Important  place  In  the 
commercial  world.    It  may  be  confidently 
stated,  notwithstanding  the  comparative  ab- 
sence of  specific  decisions,  that  the  general 
principles  applicable  to  other  classes  of  in- 
surance are  applicable  here  as  well.  Thus, 
the  general  doctrine  of  warranty,  represents^ 
tiou,  and  concealment,  as  applied  to  fire,  life^ 
and  marine  Insurance,  is  apidlcable  also  to 
the  subject  of  guaranty  Insurance.    It  was 
held  In  a  Canadian  case  that  a  company  was 
liable  on  a  policy  guarantying  the  faithful 
and  diligent  performance  of  the  duty  of  a 
clerk,  where  such  clerk  w^t  to  lunch,  leav- 
ing a  large  sum  of  money  In  open  bags  In  bis 
room,  which  money  disappeared  while  he  waa 
gone.   Overdrafts  allowed  without  security, 
by  coUnalon  with  the  party  making  the  over- 
drafts. Is  within  a  policy  which  Insures 
against  loes  *by  the  want  of  integrity,  hon- 
esty, and  fidelity,  or  by  the  negligence,  de- 
fault, or  irregularitiea,  of  the  manager.'  **  In 
Shafeman  v.  Credit-System  Co.,  92  Wis.  806, 
66  N.  W.  S28.  it  was  hdd  that  a  contract  to 
Indemnify  a  merchant  against  loss  from  in- 
solvency of  customers  waa  a  contract  of  In- 
Burance^  and  It  waa  said:   **We  regard  the 
contract  before  as  ss  nnquestlonaMy  a  con- 
tract of  Insurance.  An  Inanranee  contract  la 
a  contract  whereby  one  party  agrees  to 
wholly  or  partially  indemnify  another  for 
loss  or  -damage  vhlch  he  may  suffer  from 
a  specified  peril.   The  peril  of  loss  by  the 
Insolvency  of  customers  Is  just  as  definite 
and  real  a  peril  to  a  merchant  or  manufao- 
turer  as  the  peril  of  loss  by  accident,  fire, 
lightning,  or  ttanado,  and  Is  In  fact  much 
more  frequent  No  reason  la  perceived  why 
a  contract  of  indemnification  against  this 
ever-present  peril  la  not  Just  as  Intimately 
a  contract  of  Insurance  aa  a  contract  which 
Indemnifies  against  the  more  familiar,  but 
less  frequent  peril  by  fire.  This  very  con- 
tract has  been  (sub  silentio)  construed  as  a 
policy  of  insurance  by  the  supreme  court  of 
New  Jersey.    Robertsm  v.  Credit-System 
Co.,  57  N.  J.  Law.  12, 29  Ati.  421.  The  contract 
being,  then,  a  contract  of  Insurance,  and  tiie 
defendant's  business '  being  the  making  of 
such  contracts,  it  follows  that  the  defendant 
la  an  Insurance  corporation,  within  the  mean- 
ings of  sections  1977  and  1978,  Rev.  St." 
In  Tebbeta  v.  Quaianty  Co^  19  C.  O.  A.  281, 
73  Fed.  96,  the  action  was  upon  a  policy  of 
Insurance  against  business  losses  or  '*imcol- 
lectlble  debts"  lEsued  by  the  defendant  to 
the  plaintiff,  and  It  was  said:  "Inanranee 
against  mercantile  losses  is  a  new  branch  of 
the  business  of  underwriting,  and  but  few 
cases  dealing  with  policies  of  that  characte* 
have  as  yet  found  their  way  Into  tite  courts. 
The  necessarily  nice  adjustments  ttf  the  re- 
spective pnq;>ortlona  of  loss  to  be  borne  by 
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Insorer  and  iDsnred,  the  somewhat  Intricate 
proTlsiona  which  are  reqalred  In  order  to 
make  such  business  sncceBsfnl,  and  the  lack 
of  experience  In  formnlatlng  the  stipulations 
to  be  entered  Into  b7  both  the  parties  to  anch 
a  contract,  have  natarally  tended  to  make 
the  forms  of  policy  crude  and  dlfflcnlt  of  In- 
terpretation." 

We  do  not  ondervtand  counsel  for  petition- 
ers to  deny  that  under  these  authorities  and 
deflnhions  one  or  more  ot  tiie  objects  stat- 
ed In  its  application  fan  within  the  term  "In- 
surance." Bat  it  Is  insisted  that  Inasmnch 
aa  at  the  time  of  the  passage  of  the  general 
Incorporation  law  of  1872,  under  which  tbey 
seek  to  organize,  there  were  already  In  ex- 
istence statutory  provisions  for  the  Incorpo- 
ration of  companies  known  as  "Insurance 
companies,"— that  is  to  say,  fire,  inland  navl- 
gatlon,  and  marine  insurance  companies,  al- 
so life  Insurance  companies,— and  that  prort- 
slons  like  those  of  the  charter  here  soaght 
by  petltionera  were  practically  unknown  at 
that  time,  therefore  the  legislature  did  not  In- 
tend, by  the  use  of  the  word  'insurance,** 
other  kinds  of  insurance  than  existed  at  that 
time,  and  named  in  the  prior  enactments. 
The  proposition  is  untenable.  While  corpo- 
rations of  this  character  have  not  until  re- 
cently been  organized,  they  must,  under  the 
foregoing  authorities,  be  treated  as  a  form  of 
Insurance  companies,  and  as  such  they  fall 
wlUiln  the  express  limitation  named  In  the 
statute.  The  language  of  the  exception,  in 
common  acceptation,  includes  all  insurance 
companies,  and  It  is  not  for  the  court  to  say 
that  only  certain  classes  were  intended. 
**Gourts  cannot,  as  a  general  rule,  disregard 
the  plain  language  of  a  statute.  It  Is  their 
duty  to  accept  it  as  they  find  It,  and  enforce 
It  aa  plainly  written."  Coke  Co.  t.  Downey, 
127  111.  201.  20  N.  B.  20,  and  authorities  cit- 
ed. "It  is  not  the  proTlnce  of  the  judiciary 
to  make  laws^  but  to  construe  and  Interpret 
them,  and  pass  upon  their  Talldlty."  Re- 
ferring to  authorities  cited,  it  is  farther  said: 
"A  careful  examination  of  all  these  cases  will 
show  that  where  the  construction  given  to 
the  words  of  a  statute  Is  variant  from  their 
strict  and  literal  meaning,  such  construction 
Is  only  Justified  aiK>n  the  ground  that  it  ef- 
fectuates the  intention  of  the  legislature  as 
maftUestly  disclosed  by  a  consideration  of  the 
whole  context"  Wunderle  v.  Wunderle,  144 
111.  62.  83  N.  B.  186.  The  manifest  purpose 
of  the  legislature  In  excepting  banking.  In- 
surance, real-estate  brokerage,  and  other  cor- 
porations from  the  provisions  of  the  act  au- 
thorising the  Incorporation  of  companies  for 
ottier  lawful  purposes,  was  that  these  ex- 
cepted eorp(Hratlons  should  be  restrained  by 
more  strict  reqnlranents,  securing  the  safo 
conduct  and  correct  adDnlntstratlon  of  their 
affairs.  The  object  stated  In  the  petitioner's 
appllcatloii— especially  that  of  guarantying 
Ihe  performance  by  persons,  flrms,  and  cor- 
pmtiotts  at  contracts,  bonds,  recognisances, 
«oA  vndertaUngs  of  vrery  kind— Is  not  only 


to  enter  into  contracts  of  Insurance,  within 
the  meaning  of  the  authorities  cited,  but 
within  the  spirit  and  reason  of  the  excep- 
tion. We  think  the  application  of  the  peti- 
tioner was  properly  refused,  and  the  peti- 
tion for  a  writ  of  mandamua  will  bo  denied. 
Writ  denied. 

MAGRUDER,  J.,  disMotlnr 

OARTBB,  GIJ.  I  do  not  agree  to  the  ooudo- 
sloDB  readied  In  tUs  case^ 

■"■^^  (174  111.  XU) 

ORAT  et  aL  T.  ROBERTSON  et  aLt 
(Supreme  Court  of  IlUnoIa   June  18,  1898.) 
UoBTa&eEs— FoRscLosoHi—  Qroohds— Waitbe— 

ATTOBKBT'S  FbB — ASSDMPSIT — DSHAND. 

1.  Under  a  trust  deed  containing  a  covenant 
b7  grantors  to  pay  all  taxes  levied  against  the 
property  when  same  should  become  due^  and 
protect  it  from  tax  sales,  and  authorizing  gran- 
tees to  pay  unpaid  taxes,  and  making  all  sums  so  ' 
paid  by  grantees  payable  by  grantors  on  demand, 
and  an  additional  charge  against  the  premises, 
under  the  deed,  and  providing  that  in  case  of  a 
breach  of  any  covenant  the  whole  som  secured 
may,  at  the  option  of  grantees,  become  due,  wlth- 
ont  notice  to  grantors,  the  grantees  may  fore- 
close for  the  whole  sum  secured,  oo  failnre  of 
the  grantors  to  pay  the  taxes  and  protect  the 
prmerty  from  tax  sales. 

2.  Where  the  rigbt  to  foredoae  a  trust  deed 
accrues  on  the  failure  of  fba  grantor  to  pay  tax- 
es, an  agreonent  by  whidi  the  nantee  Is  to  pay 
the  taxes  for  a  certain  year,  and  Is  to  have  them 
repaid  him  at  a  stated  time,  is.  In  effect,  an 
agreement  not  to  exercise  his  right  of  foredosare 
if  the  money  Is  repaid  him  at  that  time. 

S.  Where,  by  contract,  a  sum  of  money  be- 
comes due  at  a  fixed  date,  notice  or  demand  is 
not  necessary  before  salt. 

4.  A  trustee,  who  Is  an  attorney,  and  acts  in 
that  capacity  for  himself  and  the  cestui  que  trust 
in  foreclosing  a  traet  deed,  is  not  entitled  to  have 
fees  for  himself  induded  In  the  judgmoit,  not- 
withstanding a  provision  In  the  deed  that  in  the 
event  of  foredosure  there  shall  be  Included  in  the 
Judgment  "a  reasonatde  sum  for  the  complaln- 
an?s  ooUdtoi'a  fee." 

Appeal  from  appellate  court,  Second  dis- 
trict 

Suit  by  John  B.  Robertson  and  Lyman  M. 
Paine,  trustee,  against  Delia  BL  Gray  and 
others.  A  decree  in  favor  of  complainants 
was  aCBrmed  by  the  appellate  court  (74  IlL 
App.  2011,  ftnd  defendants  appeal.  Modified. 

BUUard  &  Abbey,  tot  ivpeUaots.  I^man 
M.  Paine,  for  appelleeo. 

BOGGS,  J.  This  Is  an  app^  from  a  de- 
cree rendered  on  a  bill  In  chancery  exhibited 
by  appellee  Robertson  In  his  Individual  ca- 
pacity, and  appellee  Palne  in  his  capacity  as 
trustee,  to  foreclose  a  certain  trust  deed  exe- 
cuted on  the  18th  day  of  June,  18M,  by  the 
appdiants,  who  are  husband  and  wife,  to  ap: 
pellee  Palne,  whereby  they  mortgaged  cer- 
tain premises  in  Highland  Park,  In  Lake 
county.  111.,  to  secure  a  certain  note  executed 
by  the  mortgagors,  and  payable  to  their  order, 
in  the  sum  of  110,000.  dated  June  18,  1894,. 
and  due  three  years  thereafter,  bearing  in- 
terest at  the  rate  of  7  per  cent  per  annum. 


*&ebearing  denied* 
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payable  semiannually  on  the  IStli  of  Jnne  and 
December  of  each  year.  The  consideration  of 
'the  note  was  a  loan  of  money  to  the  amount 
thereof  made  by  the  appellee  Robertson,  and 
the  note  was  Indorsed  to  and  held  by  him. 
The  makers  of  the  note  were  not  la  default 
of  the  payment  of  the  principal  or  interest  of 
said  note  at  the  time  the  bill  was  filed,  but 
the  trust  deed  contained  a  covenant  to  the 
effect  that  the  mortgagors  would  pay  all  taxes 
and  assessments  levied  on  the  mortgaged 
premises  when  the  same  should  become  due 
and  payable,  and  would  not  suffer  the  prem- 
ises to  be  oM  for  taxes  or  assessments,  or  to 
be  forfeited  for  uiqtald  taxes  or  assessments. 
The  trust  deed  also  contained  further  cov- 
enants as  follows:  "The  grantors  further 
covenant  and  agree  that  If  the  party  of  the 
second  part,  or  the  legal  holder  of  the  said 
principal  note,  shall,  as  they  are  hereby  au- 
thorized In  their  discretion  to  do,  advance  or 
expend  any  money,  either  for  premiums  for 
Insurance,  as  aforesaid,  or  to  save  said  prem- 
ises from  sale  or  tinrfeiture  for  taxes  or  as- 
sessments, or  to  redeem  the  same  from  such 
sale,  or  to  purchase  any  tax  titles  thereon,  or 
to  remove  any  mechanic's  lien  or  other  liens 
or  Incumbrances  thereon,  or  in  defending  any 
suits  in  relation  thereto,  or  In  any  manner  pro- 
tecting the  title  or  estate  by  this  deed  con- 
veyed and  warranted,  or  intended  so  to  b^  all 
moneys  so  advanced  or  extended  shall  be 
deemed  a  charge  upon  said  premises,  and 
shall  be,  and  are  hereby  declared  to  be,  secur- 
ed by  this  deed  In  the  same  man&er  as  the 
prlttdpal  sum  of  money  above  mentioned  Is 
secured,  and  shall  be  repaid  by  said  graiitors 
to  the  persons  so  advan(tog  the  same,  on  de- 
mand, and  may  be  collected  at  any  time  after 
the  same  shall  have  been  advanced  or  ex- 
pended, with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum  from  the  time  the 
same  shall  be  advanced  or  expended.  It  Is 
further  agreed  that  In  case  of  failure  to  pay 
said  note,  or  interest  thereon,  or  any  part 
thereof,  as  and  when  the  same  shall  become 
due,  or  In  case  of  a  breach  of  any  of  the 
agreements  or  covenants  herein  by  the  first 
party,  then  in  that  case  the  whole  of  said 
^Indpai  sum  hereby  secured,  with  the  Inter- 
est thereon  to  the  time  of  the  sale,  may  at 
once,  at  the  option  of  the  legal  bolder  thereof, 
without  notice  to  the  first  party,  become  due 
and  payable."  It  was  also  agreed  that  In 
case  of  a  breadi  of  any  of  the  agreements  or 
covenants  therein,  or  In  case  default  should 
be  made  In  the  payment  either  In  the  prin- 
cipal or  Interest  on  the  said  indebtedness 
thereby  secured,  or  any  part  Uiereof,  when 
due,  by  election  or  otherwise,  then  In  either 
'of  said  cases  the  grantee  might  take  posses- 
sion of  the  premises,  collect  rents  and  profits, 
and  apply  them,  etc.,  and  the  legal  holder  of 
said  indebtedness  should  also,  in  either  of 
said  cases,  have  the  right  to  Immediately 
foreclose.  The  bill  alleged  that  the  mortga- 
gors failed  and  ne^ected  to  pay  the  taxes  and 
assessments  on  the  premises  levied  for  the 


year  1894,  and  allowed  and  permitted  the 
premises  to  be  sold  on  the  2l8t  and  22d  days 
of  June,  1805,  at  the  tax  sale  for  such  unpaid 
texes,  and  further  that  the  said  mortgagors 
failed  and  neglectedtopaythetaxes  levied  and 
assessed  for  the  year  1895;  that  said  appellee 
Robertson,  in  order  to  redeem  the  premises 
from  the  said  tax  sale,  on  the  17th  day  of  June, 
1896,  was  forced'  to  and  did  pay  the  sum  of 
f821.02,  and.  In  order  to  protect  the  property 
from  sale  for  the  unpaid  taxes  for  1895,  paid 
the  said  taxes.  In  the  amount  of  $538.89.  The 
bill  further  alleged  that,  because  of  the  fail- 
ure' of  the  mortgagors  to  keep  and  observe 
their  covenant  to  pay  the  taxes  and  assess- 
ments upon  the  said  premises,  the  said  Rob- 
ertson elected  to  declare  the  whole  of  the 
principal  sum  and  Interest  of  the  debt  se- 
cured by  the  mortgage  to  be  due  and  payable. 

It  Is  first  hislsted  the  provisions  of  the 
trust  deed  did  not  authorize  the  appellee  Rob- 
ertson to  declare  the  whole  sum  due  because 
of  the  nonpayment  of  the  taxes  and  assess- 
mente  by  the  mortgagors.  The  argument  in 
support  of  the  Insistence  Is  that  under  the  pro- 
visions of  the  trust  deed  the  moneys  advan* 
ced  or  expended  in  nuking  payment  of  taxes 
or  assessments,  and  redeeming  from  sales  for 
taxes,  are  deemed  a  charge  upon  the  prem- 
ises in  the  nature  of  an  additional  loan,  and 
as  such  secured  by  the  trust  deed,  and  should 
be  repaid  on  demand,  and  might  be  collected 
by  foreclosure  at  any  time  after  demand  had 
been  made,  together  with  interest  at  the  rate 
of  7  per  cent,  per  annum  from  the  date  of 
payment,  but  that  while  such  payments  had 
been  made,  and  the  right  to  foreclose  to  recov- 
er the  sums  paid  bad  accrued,  yet  that  no 
right  or  power  existed  to  declare  the  unma- 
tured principal  debt  to  be  due,  and  to  recover 
the  same  by  foreclosure.  The  position  ^s  not 
tenable.  The  proper  construAlou  of  the  cov- 
enants of  the  trust  Is  that  the  failure  of  the 
mortgagors  to  keep  and  observe  their  coven- 
ant to  pay  and  discbarge  all  taxes  or  assess- 
ments levied  against  the  premises,  and  to  pro- 
tect the  premises  from  sales  for  delinquent 
taxes  and  assessments,  conferred  upon  the 
holder  of  the  note  secured  by  the  trust  deed 
the  right  to  decline  to  permit  the  money  loan- 
ed upon  the  security  of  the  land  to  remain 
longer  unpaid,  notwithstanding  the  terms  and 
conditions  of  the  note  ^ven  to  evidence  the 
loan.  The  provision  that  such  bolder  or  own- 
er of  the  note  might  pay  any  unpaid  taxes  and 
assessments,  or  redeem  the  land  from  sales. 
If  any  bad  been  made,  was  Inco^rated  In 
the  trust  deed  for  the  purpose  of  enabling  the 
mortgagee  to  relieve  the  lands  upon  which 
he  relied  as  security  from  Incumbrances  ami 
sales  which  might  destroy  or  impair  their 
value  as  security  to  him.  His  right  to  de- 
clare due  the  principal  debt  secured  by  the 
trust  deed  aroSe  out  of  the  failure  of  the  own- 
ers of  the  land  to  protect  the  same  against 
unpaid  texes.  It  was  not  essential  to  the  ex- 
istence or  exercise  of  that  right  that  he 
should  pay  unpaid  taxes  or  assessments,  « 
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redeem  tbe  land  from  sales  for  dellnqaeat 
taxes  or  assessments.  He  conld  foreclose 
without  making  such  payment  or  redemption. 
The  mortgage,  however,  gave  him  the  right 
to  pay  delinquent  taxes  or  assessments,  or 
make  redemption  from  sales,  and  created  a 
Hen  In  his  favor  on  the  mortgaged  premises 
for  any  amount  he  might  so  pay,  together 
with  Interest  thereon  at  the  rate  of  7  per  cent 
per  annum. 

Nor  Is  there  any  force  In  the  other  con- 
tention of  appellants,  that  It  appeared  In  the 
proof  the  appellee  Robertson  did  not  make  the 
redemption  of  the  l^nd  from  the  tax  sale,  or 
make  payment  of  the  delinquent  taxes,  by 
virtue  of  the  authority  of  any  of  the  provi- 
sions of  the  trust  deed,  but  that  he  made  such 
payment  and  redemption  by  virtue  of  an  ar- 
rangement or  agreement  entirely  apart  from 
and  Independent  of  the  trust  deed  entered 
Into  with  the  appellants,  by  the  terms  where- 
of said  appellee  Robertson  agreed  to  make 
such  payment  and  redemption  In  considera- 
tion of  the  agreement  and  undertaking  of  the 
appellants  that  they  would  repay  any  sums 
of  money  so  expended  by  the  appellee  Robert- 
son by  the  lat  day  of  September,  1896,  and 
would  also  pay  7  per  cent  Interest  thereon 
from  the  date  of  such  payment  until  sncb 
sum  should  be  repaid.  The  evidence  does 
not  support  this  contention.  It  appeared 
from  the  proofs  that  appellant  Ellsba  Gray 
on  the  2&th  day  of  May,  1896,  addressed  a 
letter  to  appellee  Robertson  asking  him  to 
make  payment  of  the  taxes  for  the  year  1895, 
and  profTering  to  repay  the  same,  with  Inter- 
est In  90  days.  It  appears,  however,  from  the 
proofs,  that  appellee  Robertson  had  paid  the 
taxes  for  the  said  year  1895  on  the  15th  day  of 
May,  1896,  and  In  a  letter  written  In  reply  to 
the  letter  of  Gray  so  stated,  and  stated  fur- 
ther that  be  Intended  to  redeem  the  lands 
from  the  sale  for  the  year  1894  within  a  few 
days,  and  that  If  the  appellants  would  pay  a 
semiannual  Interest  coupon,  which  fell  due 
on  the  I8th  day  of  June,  promptly  when  due, 
be  would  wait  for  payment  of  the  money  ad- 
vanced for  the  taxes  and  to  make  the  redemp- 
tion until  the  Ist  day  of  September;  the  appel- 
lants to  pay  Interest  at  the  rate  of  7  per  cent 
Gray  replied  that  the  proposition  was  satis- 
factory. The  appellants  did  not  pay  the  said 
interest  coupon  when  due,  and  some  20  days 
after  Its  maturity  the  same  was  paid  by  ap- 
pellees Boynton  and  Quigg,  who  held  a  sec- 
ond mortgage  given  by  the  appellants  upon 
the  same  premises.  The  appellants  also  fail- 
ed to  make  payment  of  the  amonnt  paid  by 
appellee  Robertson  to  redeem  the  mortgaged 
premises  from  the  tax  sale,  or  to  repay  the 
amount  of  the  delinquent  taxes  paid  by  him. 
As  we  have  said  before,  the  right  of  the  ap- 
pellee Robertson  to  declare  the  entire  debt 
due  and  foreclose  the  trust  deed  accrued  upon 
the  failure  of  the  appellants  to  keep  and 
observe  their  covenant  with  relation  t?  the 
payment  of  the  taxes  and  the  protection  of 
the  propert;  from  sale  for  delinquent  taxes 


and  assessmenta.  In  effect  the  arrangement 
that  the  appellee  Robertson  would  wait  until 
the  1st  day  of  September  for  repayment  was 
that  he  would  not  exercise  the  right  of  fore- 
closure If  the  money  should  be  paid  by  that 
time.  Payment  not  being  made,  proceedings 
to  foreclose  the  trust  deed  were  begun.  It  is 
the  provision  of  the  covenant  that  any  mon- 
eys paid  by  the  mortgagee  to  save  the  prem- 
ises from  sale  or  forfeiture  shall  be  repaid  on 
demand.  It  was  not  proven  that  demand 
was  made  after  the  1st  day  of  September 
that  the  moneys  so  paid  by  the  iu>peUee 
Robertson  should  be  repaid,  and  appellants 
contend  that  a  demand  was  necessary  to  the 
existence  of  a  cause  of  action.  Payment  was 
demanded  as  required  by  the  conditions  of 
the  trust  deed,  but  at  the  request  of  the  ap- 
[)eltant8  the  time  of  payment  was  extended  to 
a  definite  date,  to  wit  to  the  lat  day  of  Sep- 
tember. Neither  notice  nor  demand  is  neces<- 
sary  where  by  the  terms  of  a  contract  a  defi- 
nite time  is  fixed  for  the  performance.'  S 
Am.  &  Eng.  Enc.  Law,  p.  528a. 

We  think  the  chancellor  correctly  ruled  ad- 
versely to  the  appellants  upon  all  these  points, 
bnt  we  conceive  the  court  erred  In  decreeing 
that  the  appellants  should  pay  the  sum  of 
$500  as  solicitor's  fees  for  the  prosecution  of 
the  cause.  A  clause  was  inserted  in  the  trust 
deed  which  provided  that  If  the  trust  deed 
should  be  foreclosed  by  a  judicial  proceed- 
ing, there  should  be  "Included  in  the  Judg- 
ment on  such  foreclosure  a  reasonable  sum  tor 
the  complainant's  solicitor's  fee."  Much  tes- 
timony was  produced  pro  et  con  upon  the 
question  of  the  amount  of  a  reasonable  fee, 
and  counsel'  devote  some  time  and  space  In 
the  briefs  to  that  question.  It  is  not,  how- 
ever, necessary  we  should  advert  to  that  ques- 
tion, for  the  reason  we  do  not  think  a  fee 
should  have  been  allowed  in  any  sum.  It 
appeared  the  appellee  Paine,  who  Is  a  lawyer, 
acted  as  solicitor  and  attorney  for  himself 
and  Ills  co-complalnant  and  that  he  perfwm- 
cd  all  the  services  in  that  capacity  that  were 
rendered  In  the  case.  He  is  the  party  named 
as  trustee  In  the  trust  deed.  He  voluntarily 
accepted  that  duty,  and  In  that  capacity,  of 
his  own  volition,  became  a  party  complain- 
ant to  the  proceeding.  He  was  equally  the 
trustee  and  r^resentative  of  both  debtor  and 
creditor.  He  was  appointed  by  the  debtor, 
and  derived  all  his  po^er  from  the  debtor, 
and  was,  of  course,  the  trustee  of  the  debtor. 
We  have  frequently  held  a  trustee  In  a  trust 
deed  is  the  representative  and  trustee  of 
both  the  parties  to  the  instrument;  that  his 
relations  must  be  absolutely  Impartial  aa  be- 
tween them;  that  he  must  act  fairly  towards 
both  parties,  and  not  exclusively  In  the  Inter- 
est of  either.  Cassldy  v.  Cook,  99  HI.  335; 
Ventres  v.  Cobb,  105  ni.  33;  Williamson  t. 
Stone,  128  111.  129.  22  N.  B.  1005.  At  the 
common  law  the  trustee  could  not  demand  or 
be  awarded  compensation  for  his  services  in 
connection  with  the  trust  In  the  absence  of 
an  express  contract  entitling  him  thereto. 
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This  rule  of  the  common  law  has  been  adopt- 
ed bj  repeated  dedelons  of  thlB  court  WU* 
lard  T.  Basaett,  27  UL  37;  Gheeney  t.  Rail* 
way  Co..  68  111,  570;  Hongb  v.  Harrey,  71 
111.  72;  Hogglna  t.  Rider,  77  la  360;  Cook  t. 
GUmore,  isa  lU.  139,  24  N.  E.  024;  Backlns- 
ham  T.  MorriBon,  136  ni.  437.  27  N.  E.  60.  In 
WUlard  v.  Bassett,  supra,  we  held  that  an 
administrator  who  was  also  an  attorney  at 
law  was  not  entitled  to  an  allowance  of  a  fee 
(or  professional  serrlces  In  cases  which  he 
prosecuted  or  defended  as  such  admhilstrator; 
and  the  mle  was  announced  that  a  lawyer 
would  not  be  permitted  to  become  his  own 
dJent,  and  charge  for  professional  services 
rendered  In  his  own  eanset  althoi^h  he  ap- 
peared in  the  cause  only  In  a  trait  civadty. 
In  Bough  T.  Harvey,  suina,  we  held  that  an 
executor,  being  a  trustee  for  an  estate,  could 
not  be  allowed  compensation  for  his  time 
and  trotlble  In  organixlng  and  working  np  a 
defense  to  a  suit  against  the  estate,  nor  could 
he  receive  compensatlott  for  professional  eorv- 
Ices  as  attorney  at  law  for  defending  the 
cult  The  trust  deed  in  question,  among  oth- 
er powers  vested  In  the  trustee,  empowered 
him  to  take  possesBlon  of  the  mortgaged 
premises,  under  certain  circumstances,  and 
collect  rents,  and  to  execute  proper  Instruments 
releasing  or  reconveyltig  the  mortgaged  pram* 
ises,  or  separate  tracts  Wreof,  in  a  certain 
event,  and  provided  he  should  be  compensat- 
ed for  his  services,  In  case  he  should  take 
possession  of  the  mortgaged  premises,  by 
way  of  a  commission  on  the  amount  of  rents 
collected,  and  by  the  payment  of  the  sum  of 
three  dollars  for  each  release  or  Instrument 
of  reconveyance  executed  by  him.  The  clause 
In  the  trust  deed  authorizing  the  inclusion  of 
a  fee  for  the  complainant's  solicitor  In  any 
decree  of  foreclosure  which  might  be  render- 
ed thereon  caiinot  be  construed  to  warrant 
the  taxation  of  a  fee  to  compensate  the  trus- 
tee for  services  rendered  as  an  attorney  or 
solicitor  in  his  own  behalf  In  the  cause.  The 
duties  and  obligations  of  a  trustee  in  a  trust 
deed  are  so  far  Incompatible  with  the  duties 
and  obligations  of  the  solicitor  of  the  creditor, 
that  a  trustee  cannot  be  permitted  to  charge 
and  receive  compensation  as  a  solicitor  In  a 
cause  In  which  he  appears  as  a  party,  though 
In  his  capacity  as  trustee.  In  Chaney  v. 
RIckB,  16S  111.  633,  48  N.  K.  75,  we  held  that 
one  of  the  parties  to  a  partition  proceeding, 
who  was  an  attorney  at  law,  and  who  pre- 
pared the  bill  In  the  cause,  could  not  become 
his  own  client,  and  be  allowed  compensation, 
under  the  statute,  for  professional  services 
rendered  In  the  cause;  and  in  the  same  case 
we  cited  with  approval  the  ruling  In  Sclater 
V.  Cottam.  8  Jur.  (Si.  S.)  630,  and  Patterson  v. 
Donner,  48  Cal.  369,  that  an  attorney  who  is 
a  mortgagee  cannot  recover  professional  fees 
for  services  which  he  himself  renders  In  a 
proceeding  to  foreclose  the  mortgage,  though 
a  stipulation  In  the  mortgage  provided  tor 
the  allowance  of  solicitor's  fees.  It  was  er- 
ror to  award  the  sum  of  fOOO  as  a  fee  tor  the 


services  rendered  by  the  complainant  trus- 
tee. That  excluded,  the  decree  should  have 
been  In  favor  of  the  appellees  In  the  sum  of 
«12,9(i2.70.  The  Judgment  of  the  appellate 
court  must  be  reversed,  and  the  decree  of  the 
circuit  court,  modified  by  the  denial  of  al- 
lowance for  attorney  fee,  must  be,  and  Is,  af- 
firmed. It  is  ordered  that  each  party  pay 
one>half  the  coats  In  thia  court.  Judgment 
affirmed. 


(174  ni.  m) 

ANDERSON  TRANSFER  00.  T.  FULLBR.! 

(Supreme  Court  of  QUhoia.   June  28.  1898.) 
Appsal  — Bill  or  Bxobptiokb— Fbbsomftioh^ 

HABHLBSa  BhROR — DtSOBKTXOX  OF  THIAL  COUBT 
— FLBAD1V9— JtTDOHBaTB— COBFOtUTlOHS— AD> 
TBOHiTT  OP  Prmidemt— Conduct  of  TbiaIi. 

1.  Affldavita  Introduced  in  support  of  a  motion 
to  vacate  a  Judgment,  which  are  copied  into  the 
transcript  of  the  record,  but  are  not  incorporat- 
ed in  tbe  bill  of  excqitiona,  cannot  be  consid- 
ered on  appeal. 

2.  In  the  absence  of  a  bill  of  ezeeptiona  riiov- 
ing  the  proofs  Introduced,  it  will  be  piesomed 
that  the  action  of  the  court  thereon  was  JustlQed. 

3.  Leave  to  file  a  spedal  plea  after  the  time 
for  filing  pleas  has  expired  rests  largely  in  the 
discretion  of  the  trial  court,  and  Its  action  will 
not  be  disturbed,  except  In  case  of  an  abase  of 
discrMioa. 

4.  A  refusal  to  pmoit  a  special  to  be 
filed  after  the  time  for  filing  [deas  has  expired  is 
not  an  abuse  of  discretion,  where  evidence  of 
the  only  facta  well  pleaded  "which  were  inopw  to 
be  considered  could  oe  Introduced  undar  i^eas  al* 
ready  filed. 

6.  Where  the  president  and  treasurer  of  a  cor- 
poration signed  the  corporate  name  of  the  com- 
pany, by  hunaelf,  as  president  and  treasnrn,  to 
a  note,  containing  a  warrant  of  attorney,  and 
placed  the  seal  of  the  corporation  hereon,  the 
act  was  prima  fade  that  of  the  corporation. 

6.  Where  a  jod^ent  against  a  corporation  on 
a  note  by  confession  under  antitioritr  theran  Is 
opened  to  allow  defendant  to  plead,  judginent 
may  be  rendered  against  defendant  on  proof  that 
the  IndebtedneBS  was  that  of  the  company,  and 
that  the  president  had  authority  to  make  and  de- 
liver the  note,  evoi  in  the  alMence  of  proof  tliat 
the  president  was  authorized  to  execute  the 
warrant  of  attorney  therein  to  confess  judgment. 

7.  It  is  within  the  discretion  of  tbe  court  to 
grant  or  refuse  leave  to  recall  a  witness  exam- 
ined and  dismissed,  and  its  action  will  be  review- 
ed only  in  case  of  abuse  of  that  discretion. 

8.  A  refusal  to  permit  the  recall  of  a  witness 
to  testify  concerning  entries  In  a  ledger,  where 
he  has  already  testified  that  he  could  tell  noth> 
Ing  about  the  book.  Is  not  an  abuse  of  discre- 
tion. 

9.  In  an  action  against  a  corporation  on  a 
note  executed  by  Its  preddent,  an  instmction 
that  if  plaintiff  loaned  the  president  the  money 
for  which  the  note  was  given,  and  the  money 
was  spent  by  the  president  for  the  benefit  of  de- 
fendant, that  of  itself  would  not  authorize  a  ver- 
dict for  plaintiff,  was  properly  modified  hr  add- 
ing tbat,  if  the  corporation  used  the  money  thoa 
borrowed,  it  would  be  bound. 

10.  A  refusal  to  ^ve  an  instmetlon  based  on  a 
fact  which  the  Jury  specially  find  Is  untrue  cafr 
not  prejudice  the  par^  requesting  It 

Appeal  from  appellate  court,  First  district 
Action  by  Gleorge  A.  Fuller  against  the  An- 
derson Transfer  Company  upon  a  note  of  the 
company  executed  by  Frank  S.  Rolfe  aa  preel- 


1  Rehearing  denied. 
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dent  and  treasurer.  Defendant  filed  a  special 
plea  alleging  that  the  note  was  given  for  the 
individual  indebtedness  of  the  president,  and 
requested  an  Instruction  that:  "If  the  Jury 
find  from  the  evidence  that  George  A.  Fuller 
loaned  to  Frank  S.  Kolfe  ¥&,000,  and  this 
money  was  spent  by  said  Rolfe  for  the  benefit 
of  the  Anderson  Transfer  Company,  still  this 
fact,  of  Itself,  would  not  authorize  you  t& 
find  the  verdict  for  plaintiff."  The  court  gave 
the  Instruction,  modified  by  adding  thereto: 
"But  If  the  corporation  defendant,  however, 
having  used  the  money  borrowed  personally 
by  Its  president  giving  Its  note  to  the  plain- 
tiff for  that  amount,  then  there  Is  good  con- 
sideration for  the  note,  and  the  company 
would  be  bound."  From  a  judgment  for 
plalntllT,  defendant  appealed  to  the  appellate 
court,  where  the  judgment  was  aflirmed  (73 
111.  App.  48),  and  defendant  appeals.  Affirm- 
ed. 

Otto  Giresham  (John  8.  Cooper,  of  counsel), 
for  appellant  Tenney,  McConn^,  CoIEeen  & 
Harding,  for  appellee. 

BOGGS,  J.  On  February  12,  1897,  a  judg- 
ment by  confession  was  entered  In  the  supe- 
rior court  of  Cook  cotmty  for  the  sum  of  ?5,- 
847  in  favor  of  the  appellee  and  against  the 
appellant  company.  The  judgment  was  en- 
tered on  a  note,  which  comprised  also  a  war- 
rant of  attorney  to  confess  a  Judgment,  pur- 
porting, to  have  been  executed  by  the  appel- 
lant company,  by  Frank  S.  Rolfe  as  president 
and  treasurer  of  the  company,  and  to  which 
was  attached  the  corporate  seal  of  the  com- 
pany, payable  to  the  appellee.  In  the  sum  of 
$5,600,  with  Interest  at  the  rate  of  6  per  cent 
per  annum.  On  the  15th  day  of  February  a 
motion  to  vacate  the  judgment  was  entered 
by  the  appellant  company,  and  also  one  by 
Hadley  W.  Smith;  the  latter  purporting  to 
act  as  receiver  for  the  appellant  company.  It 
appears  from  the  briefs  of  counsel  that  the 
affidavits  of  a  number  of  persons  and  some 
documentary  evidence  were  produced  In  sup- 
port of  the  motion,  and  the  affidavits  of  a 
number  of  persons  In  opposition  thereto,  and 
that  the  motion  was  submitted  to  the  court 
upon  such  proofs.  On  the  26th  day  of  Feb- 
ruary, 1897,  the  court  entered  an  order  over- 
ruling and  denying  the  motion  to  vacate  the 
judgment,  and  a  further  order  that  the  judg- 
ment should  be  opened  to  permit  the  defend- 
ant to  plead  to  the  declaration,  and  ordered 
that  the  defendant  should  plead  within  three 
days.  It  does  not  appear  that  objection  was 
made  or  exception  taken  to  the  order  and 
judgment  of  the  court  denying  and  overruling 
the  motion  to  vacate  the  judgment,  nor  are 
the  affidavits  and  documents  which  the  par- 
ties produced  In  the  court  pro  et  con  upon  the 
hearing  of  the  motion  preserved  in  the  bill  of 
exceptions.  Such  affidavits  and  documents 
are  copied  into  the  transcript  of  the  record, 
but,  not  being  incorporated  in  the  bill  of  ex- 
ceptions and  certified  to  by  the  Judge,  they 
are  not  a  part  of  the  record  for  our  consldeia- 


tl<m.  Wright  T.  Hatchett,  12  111.  App.  261; 
Vandruff  v.  Craig,  14  111.  395;  Mailers  v.  Ma^- 
chhie  Co.,  170  IlL  4^4,  48  N.  E.  992.  In  the 
absence  of  a  bill  of  exceptions,  signed  and 
sealed  by  the  trial  judge,  showing  the  proofs 
Introduced,  the  presumption  is  that  the  action 
of  the  trial  court  was  justified  by  the  state  of 
the  proof.  Mailers  V.  Machine  Co.,  supra.  It 
Is  therefore  to  be  considered  that  the  court 
properly  overruled  and  denied  the  motion  to 
vacate  the  judgment 

On  the  Ist  day  of  March,  1897,  the  finpellant 
company  filed  a  plea  of  the  general  Ibdue,  and 
a  special  plea  (So.  1),  verified  by  the  affidavit 
of  the  secretary  of  the  appellant  company,  1q 
which  it  was  alleged  "that  It  [the  appellant 
company]  did  not  make  and  deliver  the  note 
or  writing  In  the  declaration  mentioned,  in 
manner  and  form,"  etc.  The  cause  came  oq 
for  trial  on  the  25th  day  of  March,  1897,  and 
before  proceeding  to  trial  the  appellant  com- 
pany asked  leave  to  file  two  additional  pleas. 
One  of  the  pleas  alleged  that  there  was  no 
good  or  valuable  consideration  for  said  note, 
and  that  the  note  was  given  for  the  Individual 
Indebtedness  of  Frank  S.  Rolfe  to  the  appel- 
lee, and  not  the  indebtedness  of  the  appellant 
company;  and  this  plea  the  court  permitted 
to  be  filed.  It  may  be  designated  as  "Special 
Plea  No.  2."  The  other  plea  was  as  follows: 
"For  a  further  plea  In  this  behalf,  the  defend- 
ant, the  Anderson  Transfer  Company,  says 
that  the  plaintiff  ought  not  to  have  his  afore- 
said action  against  it,  because  it  says  that  the 
plaintiff,  Geo.  A.  Fuller,  and  Frank  S.  Rolfe, 
president  of  the  defendant  company,  con- 
spired and  colluded,  with  knowledge  of  the 
want  of  power  of  said  Rolfe  to  execute  and 
deliver  the  supposed  note  mentioned  In  the 
plaintifTs  declaration,  for  the  purpose  of  de- 
frauding this  defendant  and  its  stockholders, 
and,  for  the  purpose  of  hindering  and  delaying 
the  creditors  of  said  defendant,  fraudulentiy 
executed  and  delivered  said  note,  and  the 
plaintiff  fraudulently  caused  judgment  to  be 
taken  herein;  that  aald  note  does  not  repre- 
sent the  indebtedness  of  this  defendant,  but 
the  indebtedness  of  the  said  Frank  S.  Boife. 
And  this  the  defendant  prays  may  be  inquired 
of  by  the  country."  The  court  refused  to  al- 
low it  to  be  filed.  The  time  allowed  by  the 
court  for  appellant  to  file  pleas  had  long  since 
expired.  The  appellant  company  had  filed 
the  general  Issue  and  two  special  pleas,  and 
leave  to  file  this  additional  plea  was  not  asked 
until  the  day  on  which  the  cause  stood  for 
trial.  Whether  the  leave  should  be  granted, 
permitting  the  plea  to  be  filed,  was  largely  a 
matter  resting  within  the  discretion  of  the 
court.  It  Is  only  In  case  of  an  abuse  of  dis- 
cretion that  error  can  be  assigned  upon  a  re- 
fusal to  exercise  the  discretion.  Railroad  Co. 
V.  O'Connor,  119  III.  586,  9  N.  E.  263;  Davis 
V.  Lang,  153  111.  175,  38  N.  E.  635.  The  plea 
does  not  aver  that  Rolfe  had  not  power  to 
execute  the  note,  but  It  merely  assumes  argu- 
mentatively  that  he  bad  not  such  power.  Nor 
does  the  plea  set  forth  any  fact  or  facts  from 
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which  It  would  appear  to  the  court  that  any 
fraudulent  act  had  been  committed,  but  It 
states,  merely  as  the  conclusion  of  the  plead- 
er, that  the  making  of  the  note  and  the  entry 
of  judgment  thereon  were  fraudulent.  That 
the  note  was  given  for  the  Individual  lndebt< 
edness  of  the  president  and  treasurer  of  the 
company.  Prank  S.  Rolfe,  was  fully  and  prop- 
erly set  up  as  a  defense  In  the  second  special 
plea  which  the  court  allowed  to  be  filed.  If 
the  Bald  president  and  treasurer  was  not  em- 
powered to  execute  the  note,  as  assumed  In 
the  excluded  plea,  that  defense  could  be  In- 
troduced under  the  first  special  plea.  The  re- 
maining allegations  relate  to  matters  which 
were  proper  for  consideration  only  In  deter- 
mining whether  the  judgment  should  be  va- 
cated, upon  which  the  parties  had  beMi  fully 
heard,  and  the  question  determined  by  the 
court  The  discretion  resting  In  the  court  was 
properly  exercised. 

Issues  were  Joined  upon  the  pleas  filed,  and 
the  cause  was  submitted  to  a  Jury,  who  re- 
turned a  general  verdict  for  the  plaintiff  in 
the  sum  of  f  .  The  following  special  in- 
terrogatories were  propounded  to  and  answer- 
ed by  the  Jury  as  follows:  "Q.  Did  George  A. 
Fuller  on  or  about  June  13,  1891,  loan  to 
Frank  S.  Holfe,  personally,  the  sum  of  ?5,- 
000?  A-  No.  Q.  Are  not  the  ?5,000  repre- 
sented by  the  check  for  that  amount  given 
by  Geo.  A.  Fuller  to  Frank  S.  Rolfe  the  debt 
of  said  Rolfe,  and  not  the  debt  of  the  Ander- 
son Transfer  Company?  A.  No."  Appel- 
lantfs  motion  for  a  new  trial  was  overruled, 
and  judgment  entered  on  the  verdict.  The 
appellant  company  prosecuted  an  appeal  to 
the  appellate  court  for  the  First  district,  and 
from  a  judgment  of  affirmance  prosecuted  this 
appeal  to  this  court  It  was  proven  that 
Frank  8.  Rolfe  was  the  president  and  treas- 
urer ot  the  appellant  company  at  the  time  of 
the  execution  of  the  note,  and  that  he  signed 
the  corporate  name  of  the  company,  by  him- 
self, as  president  and  treasurer,  to  the  note, 
and  that  the  note  bore  an  Impression  of  the 
seal  of  the  appellant  company  at  the  time  It 
was  delivered  to  the  appellee.  In  Bank  v. 
Griffin,  168  111.  314,  48  N.  E.  154,  we  said: 
"The  general  rule  la,  a  corporation  acta 
through  Its  president;  and  an  act  pertaining 
to  the  business  of  the  corporation,  not  clearly 
foreign  to  the  general  powers  of  the  president, 
done  through  him,  will.  In  the  absence  of 
proof  to  the  contrary,  be  presumed  to  have 
been  authorized  to  be  done  by  the  corporate 
body.  Moser  v.  Krelgh,  49  lU.  84;  Mitchell  v. 
Deeds,  Id.  416;  Smith  v.  Smith,  62  lU.  493; 
Glover  v.  Lee,  140  III  102,  29  N.  K.  680." 
Where  a  note  and  warrant  of  attorney  are  exe- 
cuted in  the  name  and  under  the  seal  of  the 
corporation,  by  its  president,  the  authority  to 
execute  It  will  be  presumed.  Atwater  v. 
Bank,  152  111.  605,  38  N.  E.  1017;  Snyder  Bros. 
T.  BaUey,  165  111.  447,  46  N.  E.  452.  The  tes- 
timony therefore  afforded  prima  facie  .proof 
that  the  Instrument  sued  upon  was  the  act 
and  deed  of  the  appellant  company,  and  Justl^ 


fied  the  submission  of  the  note  In  evidence  to 
the  jury.  McDonald  v.  Chlsholm,  131  111.  273, 
281,  23  N.  E.  596,  and  cases  there  cited. 

Appellant  contends  that,  even  If  proven  thai 
the  said  company  was  Indebted  to  the  appel- 
lee In  the  amount  of  the  said  note,  and  tf 
Rolfe,  as  Its  president,  had,  by  virtue  of  his 
general  powers  as  president,  authority  to  exe- 
cute and  deliver  a  note  of  the  company  there- 
for, still  the  verdict  of  the  jury  should  have 
been  for  the  appellant  company,  unless  the 
appellee  should  further  prove  said  Holfe  was 
authorized  to  Incorporate  In  the  note  the  war- 
rant of  attorney  authorizing  the  confession 
of  a  judgment  thereon.  As  we  have  before 
seen,  the  execution  of  the  note  and  warrant  of 
attorney  by  the  president  of  the  company,  In 
the  name  of  the  company,  and  authenticated 
by  the  seal  of  the  company,  established  prima 
facie  that  the  execution  of  the  note  and  war- 
rant was  fully  authorized  by  the  company. 
The  refusal  of  the  court  to  vacate  the  judg- 
ment involved  consideration  and  determina- 
tion of  the  question  of  the  power  of  the  said 
president  to  execute  a  warrant  authorizing 
the  confession  of  a  Judgment  The  appellant 
company,  upon  the  hearing  of  the  motion, 
should,  and  presumably  did,  introduce  all  tes- 
timony of  the  character  necessary  to  enlighten 
the  court  upon  that  Issue.  The  court  denied 
the  motion,  and  the  appellant  company  acqui- 
esced in  the  decfeiou  of  the  court, — at  least,  If 
It  had  any  objections  thereto,  It  has  not  pre- 
served same  for  review.  The  court,  however, 
opened  up  the  judgment,  and  allowed  the  ap- 
pellant company  to  plead  to  the  action,  and 
Impaneled  a  jury  to  decide  the  Issue  raised 
upon  such  pleas.  It  was  sufficient  to  author- 
ize the  jury  to  render  a  verdict  for  the  appel- 
lee, if  it  was  proven  that  the  indebtedness  was 
that  of  the  company,  and  that  the  president 
of  the  company  had  authority  to  nmke  and 
deliver  the  note,  even  in  the  absence  of  proof 
or  presumption  of  authority  In  the  president 
to  add  the  warrant  of  attorney  to  the  note. 

The  appellee  produced  In  evidence  page  19S 
of  the  ledger  of  the  appellant  company,  on 
which  page  appeared  the  account  of  the  ap- 
pellee. It  Is  assigned  as  error  that  the  court 
refused  to  permit  Frank  S.  Rolfe,  president  of 
the  appellant  company,  who  was  introduced  In 
Its  behalf  as  a  witness,  to  explain  certain  en- 
tries In  the  said  account  on  the  said  page  of 
the  ledger.  It  appears  from  the  record  that 
after  the  close  of  the  testimony  for  the  appel- 
lee the  appellant  company  Introduced  Its  said 
president,  Bolfe,  and  examined  him  at  length 
as  a  witness  In  Its  behalf.  Upon  cross-ex- 
amination the  ledger  and  cash  book  of  the 
company  were  produced,  and  the  attention  of 
the  witness  called  to  the  entries  on  page  188 
of  the  ledger;  and  in  answer  to  questions  re- 
lating thereto  the  witness  testified  he  could 
not  tell  anything  about  the  book;  that  he 
employed  a  competent  bookkeeper,  and  had 
nothing  to  do  with  the  Iwoks.  The  witness 
was  subjected  to  a  redirect  examination  by 
counsel  for  appellant  company,  and  they  had 
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ample  c^portanlty  to  Interrogate  blm  as  to 
any  entries  upon  the  booka,  but  did  not  do  so, 
and  he  was  dismissed  as  a  witness.  The 
boolckeeper  referred  to,  and  other  witnesses, 
were  examined;  and  the  appellant  company 
subsequently  desired  to  recall  its  said  presi- 
dent, for  the  purpose,  as  counsel  stated  to  the 
court,  of  asking  him  to  explain  certain  of  the 
entries  on  page  188  of  the  ledger.  It  is  with- 
in the  discretion  of  the  trial  court  to  grant 
or  refnse  an  application  for  leave  to  recall  a 
witness  who  has  been  examined  and  dismissed 
from  the  stand.  1  Thomp.  Trials,  340.  The 
mere  refusal  to  do  that  which  is  within  the 
discretion  of  the  court  to  do  or  not  to  do  can- 
not be  assigned  as  error,  as  courts  of  review 
only  interfere  when  It  is  apparent  that  the 
refusal  was  an  abuse  of  the  discretionary 
power  lodged  In  the  court  Such  Is  not  here 
apparent  Nor  did  the  court  err  in  refusing 
to  permit  counsel  for  the  appellant  company 
to  propound  certain  questions  to  the  appellee 
In  his  cross-examination.  These  questions 
were  designed  to  elicit  information  as  to  trans- 
actions between  the  appellee  and  said  Rolfe^ 
president  of  -the  appellant  company,  In  no 
wise  connected  with  any  Issue  the  jury  were 
called  upon  to  decide,  and  not  in  any  manner 
pertinent  to  the  cause. 

The  court  correctly  refused  to  give  the  fint 
Instmctlon  as  asked  by  the  appellant  It  was 
as  follows:  "If  the  jury  find  from  the  evi- 
dence that  George  A.  Fuller  loaned  to  Frank  3. 
Bolfe  $5,000,  and  this  money  was  spent  by 
said  'BoUe  for  the  benefit  of  the  Anderson 
Transfer  Company,  still  this  fact,  of  Itself, 
would  not  authorize  yon  to  find  the  verdict 
for  the  plalntlfT."  The  conrt  modified  the  In- 
struction, and  gave  It  as  modified.  We  think 
the  InatrocUon  was  properly  modified.  How- 
ever that  may  be.  as  the  Jury  qtedally  found 
that  the  appellee  did  not  loan  the  money  to 
said  Bolfe,  it  l8  manifest  the  refusal  to  give 
the  Instruction  did  not  prejudice  the  cause 
of  the  appellant  company,  and  that  the  In- 
stmctlon conid  not  have  beten  of  benefit  to  tlie 
company  bad  it  been  given.  We  find  no  er- 
ror In  the  record,  and  the  jndgment  muat  be, 
and  la,  affirmed.  Affirmed. 

U74  111.  aos) 

CENTRAL  BLEVATOR  CO.  et  tl.  v.  PEO- 
PLE ex  r«].  MOLONEY,  Atty.  Gen. 
SEAVEBNS  T.  SAME.  SOUTH  CHICA- 
GO ELEVATOR  CO.  et  al.  t.  SAME.  AR- 
MOUR ELEVATOR  CO.  et  al  v.  SAME. 
COUNSELMAN  t.  SAME.  CHICAOO 
RAILWAY  TERMINAL  BLBVATOB  GO. 
T.  SAME.  NEBRASKA  CITY  PACKING 
CO.  V.  SAMB.  CHICAOO  BLEVATOR 
CO.  V.  SAME.  DAYISetaLv.  SAME.! 
(Sopreme  Court  of  Bllnola.  June  18,  1898.) 

Afpsal  —  Rbview  —  Equitt  —  Jobibdictiom  — 
Oraih  Elkvators— RtoHT  or  Ownbrs  to  Stobb 
Thrii\  Ohaitt — MoNopOLiEB— Lachbs — Corpora- 
tions. 

1,  The  objection  that  a  court  of  eQulty  Is  with- 
out juriadictioD  because  of  an  adequate  remedy 

i^Bebearing  denied* 


(UL 


at  law  cannot  be  first  urged  on  an>eal,  iriioe 

the  cause  Is  one  In  which  equity  might  under  any 
circumstances  obtain  jurisdictiou. 

2,  In  the  absence  of  objection  that  the  law 
furnishes  an  adequate  remedy,  equity  has  juris- 
diction of  an  information  by  the  people  to  enjoin 
the  owners  of  grain  elevators  which  are  public 
warehouses  under  the  warehouse  act  of  1871 
from  storing  their  own  grain  in  the  devatocs,  oo 
the  ground  that  such  practice  is  injurious  to 
shippers  and  oroducers,  since  It  has  produced  a 
monopoly  in  the  ownership  of  grain,  resulting  fat 
harm  to  them  and  to  the  nabuc, 

5.  Informations  were  filed  by  the  state  to  en- 
join the  owners  of  certain  grun  elevators  from 
storing  their  own  grain  in  their  elevators,  which 
were  created  public  warehonsea  by  the  wudiouse 
act  of  1871.  Defendants,  hy  storing  grain  in 
their  own  warehouses,  are  enabled  to,  and  do, 
overbid  legitimate  grain  dealers,  by  exacting 
from  them  the  rate  for  storage,  while  they 
give  up  a  part  of  the  storage  duxges  when  they 
buy  or  sell  for  themselves.  Bv  reason  of  thar 
advantages  as  warehoosonen,  mer  have  crushed 
out  competition  in  buying  uw  selling,  to  the  ex- 
tent that  they  own  Ihree-fourths  of  the  grain 
In  the  public  warehouses  in  Chicago.  By  vir- 
toe  of  the  same  grade  of  grain,  as  inspected,  be- 
ing of  different  qualities,  varj^Ing  In  value  from 
2  to  15  cents  per  bu^ei,  and  of  its  l>elng  the 
warehousemen's  duty  to  mix  grain  of  the  same 
grade  as  ddlveied,  so  as  to  ^ve  an  average 
quality  to  the  holder  of  the  warehouse  receipts, 
great  chances  for  fraud  In  manipulatii^  the 
grain  are  open  to  the  warehouBemen  where  they 
own  part  of  the  grain.  A  warehoosenau  often 
overbids  other  deal^  and  immediately  resells 
at  a  loss,  but  exacts  storage  more  than  enough 
to  balance  the  loss.  The  warehousemen  are 
large  dealers  to  futures  on  the  board  <rf  trade. 
When  the  warehouse  act  was  iwssed,  there  was 
no  custom  of  elevator  owners  Duyiog  or  selling 
grain.  Edd,  that  the  relief  should  be  grantea 
on  the  ground  tliat  their  duty  as  warehousemen 
is  in  opposition  to  their  interests  as  buyers  and 
dealers  m  grain  storing  the  same  In  their  ware- 
houses. 

4.  The  relief  sought  is  not  barred  by  the  fact 
that  the  warehouse  conunissioners,  diarged  with 
the  admlidstration  and  enforcement  of  the  law, 
had  permitted  the  practice  complained  of  for  sev- 
eral years  without  questioning  its  legality  by 
prosecuting  the  offenders,  since  such  failure  Is 
not  a  practical  constroction  of  the  act,  and  since 
the  public  are  not  bound  by  their  dereliction  or 
indifference. 

6.  Nor  are  the  public  barred  by  laches. 

6.  The  stockholaers  in  the  coiriorations  own- 
ing the  elevators  are  themselves  also  properly  en- 
joined from  using  the  prwerty  to  carry  on  their 
[olvate  business. 

Appeal  from  circuit  conrt,  Oook  county;  M. 

F.  Tuley,  Judge. 

Informations  in  equity  by  the  people,  on 
relation  of  Maurice  T.  Moloney,  attorney 
general,  against  the  Central  Elevator  Com- 
pany and  eight  others.  From  a  decree  for 
complainant  In  each  case,  defendants  i^ipeal. 
Affirmed. 

John  P.  Wilson  and  John  J.  Herrick  (Cus- 
ter, Goddard  &  Griffin  and  James  E.  Muuroe, 
of  counsel),  for  appellants.  Edward  C.  Akin, 
Atty.'  Gen.,  and  Heniy  8.  Bobbins,  tor 
lee. 

CARTWRIGHT,  J.  Appellants  in  these 
nine  cases  were  defendants  in  the  circuit 
conrt  of  Cook  county  to  Informations  in 
equity  filed  by  the  attorney  general  against 
them  as  licensed  proprietors  of  warehouses 
ot  clau  A  In  Chicago,  or  atockholden  of  cor- 
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poratloiiB  BO  licensed.  The  loformatlons 
made  tbe  same  general  allegations  In  each 
case,— that  defendants  had  stored  grain  own- 
ed by  themselves  In  the  particular  warehouse 
of  which  they  were  proprietors;  that  not  less 
than  three-fourths  of  all  the  grain  recelTed 
in  the  public  warehouses  In  Chicago  was 
owned  by  the  warehousemen;  that  the  grades 
for  Inspection  of  grain  were'  such  that  the 
grain  of  each  grade  was  not  of  the  same 
quality,  but  that  separate  car  loads  of  differ- 
ent Quality  and  value  were  graded  in  the 
same  grade:  that  by  reason  of  advantages  of 
the  defendants,  as  owners  of  warehouses,  in 
mixing  and  manipulating  grain,  and  rebat- 
ing storage  charges,  and  otherwise,  they  had 
been  enabled  to  drive  out  competition,  and  to 
hold  and  enjoy  the  privilege  of  buying  grain 
free  from  comi>etftIon;  and  that  such  stor- 
ing of  grain  was  unlawful  and  Injurious  to 
the  public.  All  the  Informatlous  prayed  for 
the  same  relief,— a  perpetual  Injunction  to  re- 
strain defendants,  as  warehousemen,  from 
storing  grain  In  their  own  warehouses.  The 
answers  admitted  In  each  case  that  defend- 
ants were  operating  public  warehouses  of 
class  A,  in  which  grain  was  stored  In  Chica- 
go, and  that  they  had  stored  grain  owned  by 
them  In  their  own  warehouses,  and  dalmed 
the  right  to  do  so.  The  answers  also  set  up 
a  general  custom  of  30  years'  standing,  under 
which  the  proprietors  of  public  warehouses 
were  accustomed  to  store  their  own  grain 
and  mix  it  with  the  grain  of  their  customers, 
and  also  that  the  warehouse  commissioners 
had  construed  the  act  of  1871  as  permitting 
that  custom,  and  that  such  purchases  of  grain 
and  such  custom  had  a  beneficial  effect  upon 
producers,  shippers  of  grain,  and  dealers  In 
grain  throughout  lUInoIs  and  the  Northwest. 
A  great  amount  of  evidence  was  taken,  and 
a  decree  was  entered  In  each  case  granting 
the  relief  prayed  for.  Where  the  defendant 
was  a  corporation,  the  stockholders  were  en- 
Joined  from  storing  their  own  grain  In  the 
elevators  of  their  own  corporations.  These 
appeals  were  prosecuted  from  the  decrees  so 
entered.  The  cases  were  argued  together.and 
were  all  submitted  upon  the  same  briefs  and 
arguments. 

It  Is  contended  that  a  court  of  equity  has 
no  Jnrtedlction  In  a  case  this  character, 
and  especially  because  by  the  provisions  of 
the  warehouse  act  the  license  Is  made  re^ 
vocable  for  any  vitiation  of  law.  so  that  the 
statute  affords  a  sufficient  remedy  for  any 
illegal  act  by  the  licensee.  This  objection  was 
not  made  by  the  answers,  and  the  fact  that 
the  statute  provides  an  efficient  remedy  for  a 
violation  of  duty  by  a  warehouseman  and 
licensee  cannot  be  raised  for  the  first  time  In 
this  court,  If  the  case  Is  one  In  which  a 
court  of  equity  might  under  any  drcnmstan- 
ces  obtain  Jurisdiction.  There  are  subjects 
whldi  cannot  be  brought  before  a  court  of 
chancery,  even  by  consent  of  the  parties; 
but  if  a  defendant  makes  no  objection  to  a 
hearing  of  the  cause,  and  [tartlclpates  In  It, 


be  must  be  regarded  as  consenting  to  the 
Jurisdiction,  and.  If  the  subject-matter  is 
such  that  Jurisdiction  can  be  conferred  In 
that  way,  he  will  not  be  heard  to  complain 
of  the  want  of  it  In  such  a  case.  If  a  de- 
fendant goes  to  a  hearing  vrlthout  objection 
he  cannot,  fu  case  of  defeat,  make  the  ob- 
jection here.  Stout  v.  Cook,  41  HI.  447; 
Dodge  V.  Wright,  48  HI.  882;  HIckey  v.  For- 
rlstal,  49  HL  255;  Magee  v.  Magee,  51  HI.  600; 
Grldley  v.  Watson,  53  HI.  186;  Board  v. 
Davis,  63  111.  405;  Ryan  v.  Duncan,  88  111.  144; 
Rlchatds  v.  Railway  Co.,  124  111.  616,  16  K. 
E.  909;  Crawford  v.  Schmltz,  139  lU.  664,  29 
N.  E.  40;  Clemmer  v.  Bank.  167  Bl.  206,  41  N. 
B.  728.  Clearly,  this  Is  such  a  case.  The 
relief  sought  by  the  Informations,  and  the 
subject-matter,  are  nether  of  Ihem  foreign  to 
equity  Jurisdiction.  The  constitution  declares 
that  warehouses  such  as  defendants  are  li- 
censed to  carry  on  are  public  warehouses, 
and  that  it  shall  be  the  duty  of  the  general 
assembly  to  pass  all  necessary  laws  to  give 
full  effect  to  that  article  of  the  constitution, 
which  shall  be  liberally  construed  to  protect 
producers  and  shippers.  In  compliance  with 
the  requirements  of  the  constitution  the  ware- 
house act  of  1871  was  enacted,  by  which 
defendants  were  permitted  to  exercise  the 
business  of  public  warehousmen,  and  to  eon- 
duct  such  public  warehouses.  They  procured 
their  licenses,  and  thereby  voluntarily  sub- 
mitted their  property  to  the  law.  The  right 
of  the  state  to  control  them  In  that  business 
is  conceded,  and  the  right  of  the  state,  through 
its  attorney  general,  to  restrain  them  in  the 
use  of  their  public  warehouses,  within  the 
Umltatlona  of  the  law,  and'  to  prevent  result- 
ing public  injury,  Is  not  foreign  to  the  pow- 
ers or  Jurisdiction  of  a  court  of  equity.  De- 
fendants could  not  operate  their  warehouses 
and  devote  them  to  such  uses  without  a  li- 
cense, and  the  giving  of  a  bond  to  faithfully 
comply  with  the  law.  The  attorney  gmeral 
alleged  injury  to  the  public  from  violations 
of  the  laws  governing  them  and  tbelr  ware- 
houses, and  this  authorizes  the  court  of 
equity  to  protect  the  public  right,— at  least, 
where  there  Is  no  objection  that  the  law  fur^ 
nlshed  an  adequate  remedy. 

It  is  a  firmly  established  rule  that,  where 
one  person  occupies  a  relation  in  which  he 
owes  a  duty  to  another,  he  shall  not  place 
himself  in  any  position  which  will  expose 
him  to  temptation  of  acting  coBti^ry  to  that 
duty,  or  Ining  his  Interest  in  confilct  with  bis 
duty.  This  rule  applies  to  every  person  who 
stands  in  such  a  situation  that  he  owes  a  doty 
to  another,  and  courts  of  equity  have  never 
fettered  themselves  by  defining  particular  re- 
lations to  which  alone  It  will  be  applied.  They 
have  applied  it  to  agents,  partners,  guard- 
ians, executors,  administrators,  directors,  and 
managing  officers  of  corporations,  as  well  as 
to  trustees,  but  have  never  fixed  or  defined  ita 
limits.  The  rule  Is  founded  upon  the  plain 
consideration  that  the  one  charged  with  duty 
shall  act  with  regard  to  the  discharge  of  that 
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Anty,  and  he  will  not  be  permitted  to  expose 
himself  to  temptation,  or  be  brought  into  a 
situation  where  his  personal  Interests  con- 
flict with  his  duty.  Conrts  of  equity  hare 
never  allowed  a  person  occupying  such  a  re- 
lation to  undertake  the  service  of  two  whose 
Interests  are  In  conflict,  and  then  endeavor 
to  see  that  he  does  not  violate  his  duty,  but 
forbid  auch  a  courae  of  dealing,  irrespective 
of  his  good  faith  or  bad  faith.  If  the  duty  of 
the  defendants  as  public  warehousemen 
stands  In  opposition  to  personal  interest  as 
buyers  and  dealers  In  grain  storing  the  same 
In  their  own  warehouses,  then  the  law  Inter- 
poses a  preventative  check  against  any  temp- 
tation to  act  from  personal  interest,  by  pro- 
hibiting them  from  occnpylng  any  such  posi- 
tion. 

The  public  warehouses  established  under 
the  law  are  public  agencies,  and  the  defend- 
ants, as  licensees,  pursue  a  public  employ- 
ment They  are  clothed  with  a  duty  towards 
ihe  public.  The  evidence  shows  that  defend- 
ants, as  public  warehousraaen  storing  grain 
tn  their  own  warehouses,  are  enabled  to,  and 
do,  overbid  legitimate  grain  dealers,  by  ex- 
acting from  them  the  established  rate  for 
storage,  while  they  give  up  a  part  of  the 
storage  cbarges  when  they  buy  or  sell  for 
themselves.  By  this  practice  of  buying  and 
seDlng  through  their  own  elevators,  the  posi- 
tion of  equality  between  them  and  the  public 
whom  they  are  boimd  to  serve  is  destroyed; 
and  by  the  advantage  of  their  position  they 
are  enabled  to  crush  out,  and  have  nearly 
crushed  out,  competition  In  the  largest  grain 
market  of  the  world.  The  result  is  that  the 
warehousemen  own  three-fourths  of  all  the 
grain  stored  In  the  public  warehouses  of  Chi- 
cago, and  upon  some  of  the  railroads  the  only 
buyers  of  grain  are  the  warehousemen  on  that 
line.  The  grades  established  for  different 
qualities  of  grain  are  such  that  the  grain 
Is  not  exactly  of  the  same  quality  In  each 
grade,  and  the  difference  in  market  price  In 
different  qualities  of  the  same  grade  varies 
from  2  cents  per  bushd  in  the  better  grades 
to  16  cents  In  the  lower  grades.  The  great 
bulk  of  grain  Is  broi^ht  by  rail  and  in  car 
loads,  and  is  inspected  on  the  tracks,  and  the 
duty  of  the  warehousemen  Is  to  mix  the  car 
loads  of  grain  as  they  come.  Such  indiscrim- 
inate mixing  gives  an  average  qu^lly  of  griUn 
to  all  holders  of  warehouse  receipts^  Where 
the  warehoaseonan  Is  a  buyer,  the  manlpula< 
tlon  of  the  grain  may  result  In  personal  ad- 
vantage to  him.  Not  only  Is  this  so,  but  the 
war^onse  proprietors  often  overbid  other 
dealers  as  much  as  a  quarter  of  a  cent  a 
bushel,  and  immediate^  resell  the  same  to  a 
private  buyer  at  a  quarter  of  a  cent  less  than 
they  paid,  exacting  storage,  whlcb  more  than 
balances  their  loss.  In  this  way  they  use 
their  business  as  warehousemen  to  drive  out 
competition  with  them  as  buyers.  It  would 
be  Idle  to  expect  a  warehouseman  to  perform 
his  duty  to  tbe  public  as  an  impartial  holder 


of  tbe  grain  of  the  different  proprietors,  if  he 
is  permitted  to  occupy  a  position  where  his 
self-interest  is  at  variance  with  his  duty.  In 
exercising  the  public  employment  for  which 
he  la  licensed,  he  cannot  be  permitted  to  use 
the  advantage  of  his  position  to  crush  out 
competition,  and  to  combine  In  establishing  a 
monopoly  by  which  a  great  accumulation  of 
grain  is  in  the  hands  of  the  warehousemen, 
liable  to  be  suddenly  thrown  upon  the  mar- 
ket whenever  they,  as  speculators,  see  profit 
In  such  course.  The  defendants  are  large 
dealers  in  futures  on  the  Chicago  Board  of 
Trade,  and  together  hold  an  enormous  supply 
of  grain  ready  to  aid  their  opportunities  as 
speculators.  The  warehouseman  issues  his 
own  warehouse  receipt  to  himself.  As  pub- 
lic warehouseman  he  givra  a  receipt  to  him- 
self as  Individual,  and  Is  enabled  to  use  his 
own  receipts  for  the  puri>ose  of  trade,  and  to 
build  up  a  monopoly  and  destroy  competition. 
That  this  course  of  dealing  is  Inconsistent 
with  the  full  and  impartial  performance  <^ 
his  duty  to  the  public  seems  clear.  The  de> 
fendants  answer  that  the  practice  had  a  ben- 
eficial effect  upon  producers  and  shipper^ 
and  naturally  were  able  to  prove  that  when, 
by  reason  of  their  advantages,  they  were 
overbidding  other  dealers,  there  was  benefit  to 
sellers,  but  there  was  an  entire  failure  to  show 
that  In  the  general  average  there  was  any 
public  good  to  producers  or  shippers. 

The  answers  also  set  up,  and  it  Is  claimed 
here,  that  there  was  at  the  time  of  the  pas- 
sage of  the  warehouse  act  a  general  custom 
of  warehousemen  to  deal  In  grain,  and  to  store 
It  In  their  warehouses,  and  tliat  the  law  was 
passed  with  reference  to  that  existing  cus- 
tom. The  evidence  falls  to  establish  any 
such  custom.  The  amount  so  bought  and 
stored  or  dealt  in  up  to  the  year  1885  was 
trifling,  and  the  first  time  when  there  was 
any  material  Increase  was  in  1890.  Many 
witnesses  who  would  have  known  if  such  a 
practice  or  usage  existed  united  In  denying  all 
knowledge  of  It,  and  many  of  them  testified 
that  they  never  knew  or  heard  of  any  elevator 
owner  buying  or  selling  grain  prior  to  1885. 
There  was  no  such  custom. 

Finally  it  is  claimed  that  there  has  been  a 
practical  construction  of  the  law  by  the  ware- 
house commissioners,  permitting  the  practice 
complained  of.  There  was  a  little  buying 
and  storing  of  grain  by  warehonsooen  from 
time  to  time,  but  It  was  so  Insignificant  as  to 
call  no  attention  to  It  ontil  in  recent  years. 
It  Is  said,  however,  that  since  the  practice 
became  common  the  warehouse  commls^on- 
ers,  charged  vrlth  the  administration  and  en- 
forcement of  the  law,  did  not  question  the 
legality  of  the  practice.  There  was  nothing 
In  the  nature  of  affirmative  construction,  and 
the  most  that  can  be  said  is  that  the  ware- 
house commissioners  failed  to  appeal  to  the 
attorney  general  to  Institute  a  suit,  and  fait 
ed  to  prosecute  the  offenders.  That  fact  does 
not  amount  to  practical  construction.  If  the 
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commissioners  were  derelict*  It  would  not 
bind  the  public,  and  indifference  on  their  part 
could  not  have  that  effect 

Neither  are  the  public  barred  hj  laches. 
The  stockholders  who  were  made  defendants 
occupy  such  a  relation  to  their  corporations 
that  they  cannot  be  permitted  to  use  the  prop- 
erty  which  they  hare  devoted  to  public  use  to 
carry  on  their  Individual  business  with  sub- 
stantially the  same  effect  and  the  same  delete- 
rious result  to  the  public  Interest  as  if  done 
by  the  corporation.  These  persons  were  made 
respondents  as  stockholders,  and  the  ordy  re- 
lief  sought  against  them  was  In  that  ration. 
The  chargcB  and  findings  against  them  were 
on  account  of  the  existence  of  that  rdatlou, 
and,  as  we  interpret  the  decree,  the  per^ 
manent  Injunctions  are  against  them  as  stock- 
holders. They  are  permanent  'only  so  long 
as  the  relation  and  interest  on  which  they 
are  based  exist 

The  decree  of  flie  drctdt  court  is  affirmed. 
Decree  affirmed. 

aSI  N.  T.  1) 

PBOPLB  V.  HAWKINS. 

(Court  of  Appeals  of  New  York.   Oct  11, 

1898.) 

lllTIBPBBBtrOI  WITH  InTEBSTATB  CoMlCBBCB— 

CoxTicm 

Laws  1806,  c.  9S1,  making  it  a  misde- 
meanor to  sell  or  expose  for  sale  goods  made 
Iq  any  priaon,  without  labeling  tliem  "Gonvict- 
Made,"  with  the  year  and  name  of  the  prison, 
as  applied  to  articles  made  without  the  state, 
violates  Const  U.  S.  art  1,  i  S,  snbd.  3,  em- 
powering congress  to  regulate  commerce  among 
the  states. 

Parker,  C.  3.,  and  Bartlett  and  Haight  JJ^ 
dissenting. 

Appeal  from  supreme  court  appellate  divi- 
sion. Third  department 

Samuel  K.  Hawkins  was  indicted  for  hav- 
ing and  offering  for  sale  a  scrub  brush  of 
convict  make,  not  so  labeled.  There  was  a 
Judgment  of  the  appellate  division  (47  N. 
Y.  Snpp.  56)  affirming  a  Judgment  entered 
on  a  decision  sastaining  a  demurrer  to  the 
Indictment  and  the  people  appeaL  Affirmed. 

Harry  0.  Perktais,  for  the  People.  Fred- 
erick Oollln,  for  respondent 

O'BRIEN,  J.  Hie  defendant  was  hidlcted 
for  a  misdemeanor,  the  charge  being  that  he 
violated  chapter  831  of  the  Laws  of  1896, 
relating  to  tlie  labeling  and  marking  of 
convict^made  goods  or  articles.  The  Indict- 
ment alleges  that  the  defendant  on  the  6th 
day  of  November,  1896,  had  In  his  possession 
and  offerbig  for  sale,  unlawfully  and  with 
criminal  Intent,  a  certain  scrub  brush  of  the 
form,  style,  and  material  commonly  used  In 
scrub  brushes,  but  made  and  manufactured, 
as  the  defendant  well  icnew,  by  the  labor  of 
cmvlcts  lawfully  sentenced  to  and  confined 
In  a  prison  at  Cleveland,  Ohio.  It  then 
charges  that  this  article  was  brooght  from 
ttiat  Institution  Into  this  state,  and  was  In 
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ttte  defendanf ■  possession,  for  the  purpose  of 
sale,  without  having  upon  it  in  any  manner 
the  words  "Convtet-Made,"  er  any  words 
indicating  In  any  manner  that  It  was  manu- 
factured lay  convict  labor.  The  defendant 
demurred  to  tlie  indictment  upon  the  ground 
that  the  facts  stated  did  not  constitute  a 
crime,  and  the  courte  laelow  have  sustained 
the  demurrer  for  the  reason  that  the  stetute 
was  In  conflict  with  the  constitution,  and 
therefore  void.  The  statute  went  into  effect 
by  Ite  terms  on  November  L  1896,  and  the 
several  sections  material  to  the  (juesUons  in 
this  case  are  as  follows: 

"Section  1.  AH  goods,  wares  and  merchan- 
dise made  by  convict  labor  In  any  peniten- 
tiary, prison,  reformatory  or  other  estebUsh- 
ment  in  which  convict  labor  Is  employed 
shall,  before  being  sold,  or  eqwaed  for  ssle, 
be  branded,  labeled  or  marked  as  her^nafter 
provided,  and  shall  not  be  oqposed  for  sale 
In  any  place  within  this  state  without  such 
tH»nd,  label  or  mark. 

"Sec  2,  The  brand,  label  m  mark  hereby 
required  shall  contain  at  the  head  or  top 
thweof  the  words  *Oonvlet  Made,'  followed 
by  the  year  and  name  of  the  penitentiary, 
prison,  reformatory  or  other  establishment 
in  which  It  was  made.  In  plain  EhigUsh  let- 
tering, of  the  style  s^  sise  known  as  great 
primer  Roman  condensed  capitals.  The 
brand  or  mark  shall  In  an  cases,  wh^  the 
natiure  of  an  article  will  permit  be  placed 
upim  the  same,  and  only  where  auch  brand- 
ing or  marking  is  Impossible  shall  a  label  be 
used,  and  where  a  label  Is  used  It  shall  be 
In  the  form  of  a  paper  tag,  which  diall  be 
attached  by  wire  to  each  artide,  where  the 
nature  of  the  article  will  permit  and  placed 
securely  upon  the  box,  crate  or  other  cover- 
ing in  which  such  goods,  wares  or  merchan- 
dise may  be  packed,  shipped  or  exposed  for 
sale.  Said  brand,  mark  or  label  shall  be 
placed  upon  the  outelde  of  and  upon  the 
most  conspicuous  part  of  the  finished  article 
and  Ite  box,  crate  or  covering." 

"Sec  6.  Section  three  hundred  and  eighty- 
four  b  of  the  Penal  Code  Is  hereby  amended 
so  as  to  read  as  follows:  Section  SSlb. 
Penalty  for  dealing  In  oonvlct-made  goods 
without  labeling.— A  person  having  in^  his 
possession  for  the  purpose  of  sate,  or  offering 
for  sale,  any  oonvlct-made  goods,  wares  or 
merchandise  hereafter  manufactured  and 
sold,  or  exposed  for  sale,  hi  this  state  with- 
out the  brand,  mark  or  label  required  by 
Uw,  or  removes  or  defaces  such  brand,  mark 
or  label,  Is  guilty  of  a  misdemeanor,  punish- 
able by  a  fine  not  exceeding  ten  hundred 
dollars  nor  less  than  one  bundred  dollars,  or 
imprisonment  for  a  term  not  exceeding  one 
year  nor  less  than  ten  days,  or  both." 

The  act  charged  against  the  defendant, 
and  which  is  admitted  by  the  demun-er,  la 
declared  to  be  a  crime  by  this  statute,  and 
the  only  question  that  we  need  consider  is 
whether  the  leglslsture  bad  any  power,  under 
the  constitution,  to  enact  such  a  law.  The 
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law  la  ilmilar  In  in  nspecta  to  tbe  law  at 
18M  (diapter  688,  Laws  1894),  except  that 
the  latter  statute  wai  aimed  at  priwm-made 
goods  of  otber  statea,  while  tb»  present  atat* 
nte  applies  to  all  pri  ton-made  goods,  whether 
of  this  or  other  states.  The  act  of  ISM  was 
h^d  to  be  anconstltntlonal  and  Told.  People 
r.  Hawkins,  86  Hun,  48,  82  N.  Y.  Supp.  624. 
The  present  act  makes  it  a  criminal  offense 
to  expose  for  sale  prison-made  goods  of  this 
state  as  well  as  of  other  states.  It  seems 
to  have  been  assnmed  that  the  featore  of  the 
former  act,  which  discriminated  against  the 
prison-made  goods  of  other  states,  was  the 
only  objection  to  this  class  of  legislation. 
But  ttte  broadc^  scope  of  tite  present  law 
remoTes  no  objection  that  existed  to  the 
former.  On  die  contrary.  It  multiplies  and 
intenslflea  them. 

It  Is  Important  at  the  outset  to  ascertain.  If 
we  can,  the  leglslatlre  purpose  and  Intent 
that  led  to  the  enactment  of  this  law.  The 
learned  district  attorney,  In  his  brief  in  the 
court  below,  has,  I  think,  stated  it  quite  fair- 
ly and  accurately  In  Oiese  wwda:  **rhe  stat^ 
ute  in  question  is  an  attempt  to  stAve  a  great 
public  and  ecraomic  proUem.  It  has  a  bear- 
ing, directly  or  In&irectly,  upon  wages  paid 
to  workmen  In  certain  lines  of  Industry. 
*  *  *  It  involTes  the  welfare  and  prosper- 
ity of  the  laboring  classes,  who  comprise  a 
great  portion,  of  our  populatiwi.  *  *  *  It 
Is  against  sound  public  policy  to  compel  work- 
men who  have  to  support  their  families  by 
their  dally  earnings  to  compete  with  the  un- 
paid labor  of  eouTlcts  in  penal  Instltnttoiu. 
The  framers  of  the  state  and  federal  consti- 
tatlons  never  Intended  to  create  and  foster 
such  competltlcm.  The  people  have  a  right  to 
demand  protection  from  the  legislature  In 
this  respect,  and  It  Is  within  the  police  power 
of  the  state  to  require  the  mai*.  brand,  or 
label  of  goods  made  In  penal  institutlonB.** 
We  may  assume,  therefore,  that  the  purpose 
of  the  law  was  to  promote  the  welfare  of  the 
laboring  classes  by  suppressing,  in  some 
measure,  the  sale  of  prison-made  goods. 
Waiving  for  the  present  the  quation  wheth- 
er  the  means  employed  can  ever,  In  the  na- 
ture of  things,  accomplish  the  end  is  view,  it 
is  quite  dear  that  unless  this  statute  in  some 
degree  aflecte  the  value  of  certain  articles 
of  merchandtee  by  restricting  the  donand  or 
Imposing  conditions  upon  the  right  to  deal  in 
them  as  property,  in  order  to  exclude  tbem 
from  the  market.  It  is  a  mere  bmtum  ful- 
men.  The  scrubbing  brush  In  question  was 
beyond  all  doubt  an  article  of  property  In 
which  the  defendant  could  lawfully  deaL 
He  is  forUdden,  however,  by  this  statute,  un- 
der all  Oie  penaltlee  of  the  criminal  law,  from 
buying  or  selling  or  having  it  in  his  poeses- 
alon,  except  upon  the  condition  tiiat  he  shall 
attach  to  It  a  badge  of  inferiority,  which  dl- 
mlnlahes  the  value  and  Imiiairs  its  selling 
qualltleB.  It  is  not  dalmed  that  ttiere  is  any 
difference  In  the  qualllT  of  this  scrubbing 
tvush  when  compared  with  one  of  the  same 


grade  or  character  made  outside  the  ^dsons. 
There  is  no  pretense  jOiat  the  act  was  passed 
to  suppress  any  fraudulent  practice,  m  tbat 
any  such  practice  existed  with  respect  to  such 
goods.  The  validlly  of  the  law  must  d^nd 
entirely  upon  the  exercise  of  the  police  power 
to  enhance  the  price  of  labor  by  suppressing, 
through  the  instrumentality  of  the  CTlmlnal 
law,  the  sale  ot  the  prodncte  of  prison  labor. 

The  citizen  cannot  be  deprived  of  his  prop- 
erty without  due  process  of  law.  The  prin- 
ciple embodied  is  this  constltutloual  guaranty 
Is  not  limited  to  the  physical  taking  of  prop- 
erty. Any  law  which  annihilates  ite  valse, 
restricts  Its  use,  or  takes  away  any  tts  es- 
sential attributes,  comes  wlttiln  the  pnrrfew 
of  fills  limitation  upon  legAslatlve  power. 
The  validity  of  all  such  laws  Is  to  be  tested 
by  -the  purpose  of  ttullr  uactmoit,  and  the 
practical  effect  and  operation  that  they  may 
have  upon  property.  A  law  which  Intwferea 
with  proper^  by  depriving  the  ownw  of  llie 
prc^table  and  free  use  of  It;  or  hampov  Um 
'In  the  application  of  it  for  the  purposes  of 
trade  or  commerce,  or  Imposes  conditions 
upon  the  right  to  hold  or  sell  it,  may  serious- 
ly impair  Ite  value,  gainst  which  the  consti- 
tution Is  a  protection.  The  fact  that  legia* 
latlon  hostile  to  tiie  righte  of  property  aa- 
aumes  the  guise  of  a  health  law  or  a  labor 
law  wUl  not  save  ft  from  Judidal  scrutiny, 
since  the  courts  cannot  permit  that  to  be 
done  by  Indirection  which  cannot  be  done 
directly.  The  guaranty  against  depriving  tbe 
dtisen  of  his  liberty  comprehsids  mudi  more 
than  the  exemption  of  his  person  from  all 
unlawful  restraint  It  Includes  the  right  to 
engage  tai  any  lawful  bu^ess,  and  to  »er- 
clse  his  faculties  in  all  lawful  ways  in  any 
lawful  trade,  profession,  or  vo^tlon.  All 
laws,  therefore,  which  impair  or  trammel 
these  rlgbte,  or  impose  arbitrary  conditions 
upon  his  right  to  earn  a  living  In  the  pursuit 
of  a  lawful  business,  are  infrlngemente  upon 
his  fundamental  righte  of  liberty,  which  are 
under  constitutional  protection.  These  righte 
may*  doubtiess,  be  affected  to  some  extent  by 
the  exercise  of  the  police  power,  which  te  in- 
herent In  every  sovereign  stete.  But  that 
power,  however  broad  and  extensive,  is  not 
above  tbe  constitution.  Tbe  conduct  of  the 
Individual  and  the  use  of  property  may  be 
affected  by  Ite  lawful  and  proper  exercise  In 
cases  of  overruling  necesBity,  and  for  the 
public  good.  The  preservation  of  public  or- 
der, the  protection  of  tbe  public  health  and 
the  prevention  of  disease,  tbe  sale  of  arUdes 
of  unwholesome  or  adulterated  food,  the  ca- 
lamities caused  by  fire,  and  perhaps  otber 
subjecte  relating  to  tiie  safety  and  wdfare  ot 
socle^,  are  within  Ite  scope.  But  no  law 
which  is  otherwise  objectionable  as  in  ctm- 
fllct  with  the  fundamental  guaranties  of  the 
constitution  can  be  upheld  under  the  police 
power,  unless  the  courts  can  see  that  It  has 
some  plain  or  reastmable  rdation  to  tbose 
subjects,  or  some  of  tbem.  These  principles 
have  been  so  fully  discussed  and  sanctioned 
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by  Judicial  authority,  and  bo  often  asserted, 
that  they  may  now  be  regarded  as  elemen- 
tary. It  is  therefore  unnecessary  to  enter 
the  Tast  field  of  litigation  InTolTlng  dlecus- 
alona  of  the  police  power,  and  the  validity  of 
statutes  enacted  really  or  ostensibly  In  Its 
exercise.  Wyuehamer  r.  People,  13  N.  T. 
378;  In  re  Jacobs,  98  N.  Y.  98;  Lawton  t. 
Steele,  119  N.  T.  226,  23  N.  B.  878;  Forster  t. 
Scott,  136  N.  T.  577,  82  N.  E.  976;  Colon  T. 
LiBk,  153  y.  T.  188,  47  N.  E.  302. 

It  Is  entirely  safe  to  assert  that  no  rourt 
has  yet  Invoked  the  police  power  to  jajtlfy 
a  statntfi^  the  purpose  of  which  was  to  m- 
hanee  the  wages  of  labor  in  certain  factories, 
by  suppressing,  through  the  agencies  of  the 
criminal  law,  the  sale  of  competing  products 
made  in  prisons.  If  the  wages  of  labor  in  a 
few  factories  prodndng  goods  such  as  are  also 
made  in  prisons  may  be  r^;ulated  by  the  po- 
lice power,  there  Is  no  reason  why  that  power 
may  not  be  used  to  regulate  the  rewards  of 
labor  In  any  other  field  of  human  exertion. 
That  all  legislation  of  this  character,  with 
this  end  in  view,  which  subjects  the  individ- 
ual to  criminal  prosecntton  unless  he  will 
comply  with  regulations  in  the  sale  of  such 
goods  that  are  Intended  to  depress  their  Talue 
or  demand  In  the  market  Is  in  violation  of 
the  constitution,  cannot  be  doubted.  It  would 
be  trifling  with  the  c<m8titutlon  to  attempt 
to  uphold  this  law  on  the  ground  that  all 
producers  or  vendors  of  goods  may  be  re- 
quired to  tell  the  truth  concemlDg  them,  both 
as  to  their  quality  and  ttie  means  by  vhlcb 
or  the  place  where  they  were  manufactured. 
A.  knowledge  of  the  truth  concerning  Oie  «r- 
Igin  of  every  article  of  property  which  Is  the 
subject  of  sale,  trade,  or  commerce  cannot 
be  rasenttal  to  the  public  welfare;  and,  even 
If  It  was,  the  law  could  be  eftecttve  only  when 
^tplleil  to  all  property  alike,  and  not  limited 
to  articles  made  In  cei-taln  places,  and  by  a 
certain  class  of  workmen.  Any  attempt  to 
carry  the  police  power  to  such  an  extent  as 
to  require  the  owner  of  an  artide  of  property 
kept  for  sale,  such  as  a  scrubbing  brash,  to 
label  It  with  the  history  of  Its  origin,  and  to 
Indicate  Olb  place  where  it  was  made,  and 
the  class  of  workmen  that  produced  it,  and 
to  enforce  such  regulations  by  the  aid  of  the 
criminal  law.  must  be  regarded  as  an  inex- 
cusable and  Intolerable  Invasion  of  the  righto 
and  liberty  of  the  cltlsen.  There  is  nothing 
In  the  character  or  effect  of  prison  labor  to 
Justify  such  legisIatloiL  The  health  and  wel- 
fare of  convicts  Is  a  subject  pecnliaiiy  with- 
in the  functions  of  government.  The  state, 
In  order  to  carry  ont  the  purposes  of  punish- 
ment, must  employ  tbem  at  some  nseful  la- 
bor. Whatever  it  may  be,  their  work  must 
In  some  degree  come  Into  competition  with 
the  labor  of  others.  It  Is  not  at  all  lik^y  that 
this  result  ever  had,  or  can  have,  any  ma- 
terial or  perceptible  influence  on  wages.  But, 
even  If  It  had,  the  welfare  of  the  convicte  and 
the  Intereste  of  the  taxpi^en  are  ^per  sub- 
Jecte  for  consideration. 


The  question  Is  reduced  to  the  simple  In- 
quiry whether  the  legislature,  under  the  guise 
of  the  police  power,  can  regulate  the  price  of 
labor  by  depressing,  tiirough  the  penalties  of 
the  criminal  law,'  the  price  of  goods  In  the 
market,  made  by  one  class  of  workmen,  and 
correspondingly  enhancing  the  price  of  goods 
made  by  another  class.  If  the  statnte  does 
not  tend  to  inrodace  that  result,  there  is  no 
reason  oe  excuse  tot  its  existence,  and  it 
would  be  a  useless  and  arbitrary  Interference 
with  the  liberty  of  the  Individual  without  any 
possible  reason  or  motive  behind  It  The  law 
Is  now  defended  upon  the  ground  that  It  was 
Intended  to  accomplish,  and  In  fact  does  tend 
to  promote,  that  very  xesnlt  If  the  police 
power  extends  to  the  protectitm  of  certain 
workmen  In  their  wages  against  ttie  compe- 
tition of  other  workmen  In  penal  institutions, 
why  not  extend  It  to  other  forms  of  competi- 
tion? Why  not  g^ve  the  workman  who  has 
a  large  famDy  to  support  some  advantage 
over  the  one  who  has  no  family  at  all?  Why 
not  give  to  the  old  and  feeble  a  hoping  hand 
1^  legislation  against  the  competition  of  the 
young  and  the  strong?  Why  not  give  to  the 
women,  the  weaker  sex,  who  are  often  the 
victims  of  Improvidence  and  want  a  prefer- 
ence by  statute  over  the  men?  Why  confine 
such  legislation  to  scrubbing  brushes  and  like 
articles  made  In  prisons,  when  multitudes  of 
men  engaged  In  farming,  mercantile  pursnlte, 
and  almost  every  vocation  In  life  are  strug- 
gling against  competition?  If  the  statute 
nbw  under  conslderatlott  Is  a  valid  exercise  of 
the  police  power,  I  am  unable  to  give  any 
reason  why  the  legldature  may  not  Interfere 
In  all  the  cases  I  have  mentioned  to  help  those 
who  need  help  at  the  e^nse  of  those  who  do 
not 

It  would  be  difficult  to  give  any  satisfacto- 
ry reason,  legal,  moral,  or  economic,  why  a 
person  who  happens  to  be  confined  In  a  pris- 
on should  not  be  permitted  or  compelled  to 
earn  his  living  and  pay  his  way  Instead  of 
becoming  a  burden  upon  the  public,  to  the 
detriment  of  his  health  and  morals.  The 
mere  fact  that  he  Is  In  prison  may  be  due  to 
misfortune,  or  to  his  natural  surroundings, 
and  in  some  cases  be  may  be  at  least  morally 
Innocent  The  state  may  certainly,  for  his 
own  benefit  and  for  the  relief  of  the  tax- 
paying  community,  employ  him  at  some  use- 
ful labor;  and,  whether  that  labor  be  In 
building  roads  or  making  shoes,  he  takes  the 
place  of  another.  If  It  be  lawful  and  right 
to  so  employ  him,  It  Is  difiicult  to  see  why  the 
stete  may,  by  legislation,  depress  the  value 
of  the  producto  of  his  labor  when  such  prop- 
erty Is  purchased  in  the  ordinary  course  of 
commerce  by  a  dealer  therein.  The  state, 
while  permitting  such  property  to  come  with- 
in Its  Jurisdiction  In  the  regular  course  of 
trade,  cannot  then  Impair  Its  value  by  hostile 
legislation,  without  a  violation  of  the  consti- 
tutional guaranties  for  the  protection  of  prop- 
erty. Aside  from  the  peculiar  restrictions  oC 
revenue  law%  the  merchant  or  dealer 'may 
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huy  hie  goods  where  he  can  obtain  them  to 
the  beat  advantage,  and  any  restriction  upon 
his  freedom  of  action  In  this  respect  by  state 
laws  is,  In  a  broad  sense,  an  Inrasion  of  bis 
right  of  liberty,  since  that  term  comprehends 
the  right  of  the  individual  to  pm-sue  any  law- 
ful calling.  I  think  that  the  statute  tn  ques- 
tion is  in  conflict  with  the  constitution  of  this 
state,  since  it  interferes  with  the  right  to 
acquire,  possess,  and  dispose  of  property,  and 
with  the  liberty  of  the  Individual  to  earn  a 
living  by  dealing  in  the  articles  embraced 
within  the  scope  of  the  law.  It  Is  an  unau- 
thorized limitation  upon  the  freedom  of  the 
Individual  to  buy  and  sell  all  such  articles, 
subject  only  to  the  law  of  supply  and  de- 
mand, and  the  legislation  fa  not  within  tbe 
scope  of  the  police  power. 

It  has  been  suggested  by  some  members  of 
the  court  that  the  statute  in  question  can  be 
upheld  under  the  recent  amendment  to  the 
state  constitution  with  respect  to  prison  la- 
bor. It  should  be  observed  that  no  such 
point  was  argued  or  submitted,  either  in  this 
court  or  the  court  below;  but,  since  some  of 
my  brethren  are  of  that  opinion,  the  question 
may  be  pro[>erly  discussed.  Tbe  language 
of  the  amendment  is  as  follows:  "The  legis- 
lature shall,  by  law,  provide  for  the  occupa- 
tion and  employment  of  prisoners  sentenced 
to  the  several  state  prisons,  penitentiaries, 
Jails  and  reformatories  in  the  state;  and  on 
and  after  the  first  day  of  January,  In  the  year 
one  thousand  eight  hundred  and  ninety-sev- 
en, no  person  In  any  such  prison,  peniten- 
tiary, Jail  or  reformatory,  shall  be  required  or 
allowed  to  work,  while  under  sentence  there- 
to, at  any  trade,  Industry  or  occupation, 
wherein  or  whereby  his  work,  or  the  product 
or  profit  of  his  work,  shall  be  farmed  out, 
contracted,  given  or  sold  to  any  person,  firm, 
association  or  corporation.  This  section  shall 
not  be  construed  to  prevent  tbe  legislature 
from  providing  that  convicts  may  work  for, 
and  that  the  products  of  their  labor  may  be 
disposed  of  to,  the  state  or  any  political  di- 
vision thereof,  or  for  or  to  any  public  institu- 
tion owned  or  managed  and  controlled  by  the 
state,  or  any  political  division  thereof." 
Const.  1894,  art  3,  S  29.  It  is  sold  that  this 
provision  of  the  constitution  indicates  and 
expresses  a  public  policy  on  the  part  of  the 
state  to  suppress  the  competition  of  prison 
labor  with  free  labor  by  forbiddhig  the  sale 
to  the  general  public  of  prison-made  goods. 
The  term  "public  policy"  Is  frequently  used 
in  a  very  vague,  loose,  or  Inaccurate  sense. 
Tbe  courts  have  often  found  It  necessary  to 
define  its  Juridical  meaning,  and  have  held 
that  a  state  can  have  no  public  policy  except 
what  Is  to  be  found  in  its  constitution  and 
laws.  Glrard  Will  Case,  2  How.  127;  HoUls 
T.  Theological  Seminary,  96  N.  Y.  166;  Gross 
V.  Trust  Co.,  131  N.  Y.  843,  30  N.  R  125; 
Dammert  v.  Osbom,  140  N.  Y.  40,  35  N.  B. 
407.  Therefore,  when  we  speak  of  the  pub- 
lic policy  of  the  state,  we  mean  the  law  of 
the  state,  whether  found  In  the  constitution. 


the  statutes,  or  Judicial  records;  so  that  the 
inquiry  Is  whether  the  provision  of  the  consti- 
tution above  cited  forbids  the  sale  of  prison- 
made  goods  to  the  general  public.  KIther  It 
does  or  does  not  If  it  does  not,  there  Is  an 
end  of  the  argument  on  that  point  If  it 
does,  we  will  see  hereafter  how  it  affects  the 
validity  of  this  statute.  If  the  framers  of 
the  constitution  Intended  to  forbid  tbe  sale  of 
prison-made  goods  to  the  general  public,  or 
to  prohibit  dealing  in  them.  It  was  an  easy 
matter  to  say  so  in  terms  that  could  not  be 
misunderstood.  Surely,  the  poverty  of  our 
language  Is  not  such  as  to  preclude  the  fram- 
ers of  the  fundamental  law  from  giving  plain 
and  direct  expression  to  such  a  simple 
thought.  But  the  section  above  quoted  does 
not  forbid  the  sale  of  any  article  of  property. 
It  deals  only  with  modes  of  employing,  con- 
victs, and  with  practices  that  had  formerly 
existed,  under  which  the  labor  of  convicts 
had  become  a  subject  of  bargain  and  sale. 
It  simply  abolished  what  was  known  as  the 
"contract  system"  of  labor  in  prisons,  where- 
by the  profits  of  the  labor  of  convicts  were 
secured  by  contractors  or  private  parties. 
This  is  apparent  from  the  language  of  the 
section,  which  begins  by  providing  for  the 
employment  of  convicts.  It  then  forbids  the 
employment  of  the  inmates  of  penal  institu- 
tions at  any  trade  or  Industry  whereby  "his 
work  or  the  product  and  profits  of  his  work 
shall  be  farmed  out,  contracted,  given,  or  sold 
to  any  person."  Wliat  Is  It  that  tbls  lan- 
guage forbids  ?  Not  dealing  la  tangible 
things  or  articles  of  property  wherever  made, 
bat  the  farming  out,  contracting,  giving 
away,  or  selling  of  convict  labor.  The  words 
"product  and  profit  of  his  work"  do  not  refer 
to  articles  of  property,  but  to  the  net  value 
of  labor.  If  the  framers  of  the  constitution 
intended  to  prohibit  dealing  in  any  article  of 
merchandise,  surely  they  would  not  have  de- 
scribed the  article  by  such  vague  terms  as 
the  "products  of  work."  A  manufactured 
article  Is  not  known  in  common  parlance.  In 
law  or  political  economy,  as  the  "product  of 
labor."  Of  course,  labor  enters  Into  Its  pro- 
duction, but  In  many  cases  It  is  an  insignifi- 
cant element.  The  article  is  the  product  of 
raw  material  and  labor  combined,  or,  as  It 
Is  commonly  expr^sed.  labor  and  capital. 
The  prohibition  against  dealing  In  any  article 
of  property  cannot  be  found  In  this  section 
without  giving  to  the  words  a  strained  and 
unnatural  meaning.  If  any  of  the  penal  In- 
stitutions of  the  state  happen  to  have  a  farm 
attached  to  it,  worked  by  the  convicts,— as 
some  of  them  probably  have,— It  would  be  a 
very  narrow  construction  of  this  section  to 
hold  that  the  products  or  profits  of  the  farm, 
whether  consisting  of  cattle  or  other  farm 
produce,  could  not  be  sold  to  the  general  pub- 
lic, because  it  would  be  the  products  and 
profits  of  prison  labor. 

But  if  it  be  assumed,  for  the  purpose  of  the 
argument,  that  the  constitution  does  forbid 
the  sale  of  prison-made  goods  to  the  public* 
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!t  would  not  help  the  statute  In  question,  bat, 
on  the  contrary,  would  furnish  an  additional 
reason  for  Its  condemnation.  If  the  constitu- 
tion forbids  the  sale  of  such  goods,  or  pro- 
hibits dealing  in  them  aa  merchandise,  then 
clearly  the  legislature  has  no  power  to  enact 
laws  regulating  and  permitting  such  sales. 
That  this  was  the  purpose  and  was  the  ob- 
Tious  efCect  of  the  statute  In  question  in  Its 
entire  scope  and  meauing  must,  of  course,  be 
admitted.  Therefore,  if  the  section  means 
what,  is  claimed  for  tt,  the  legislature  has  at- 
tempted to  regulate  and  permit  what  the  con- 
stitution forbids.  It  has  attempted  to  regu- 
late and  permit  the  sale  of  prison-made  goods 
by  fixing  upon  them  a  badge  of  their  origin, 
when  the  constitution  provides  that  they 
shall  not  be  sold  at  all.  It  Is  difficult,  there- 
fore, to  understand  how  any  one,  who  be- 
lieves that  the  constitution  Interdicts  the  sale 
of  convict-made  goods,  can  at  the  same  time 
reach  the  conclusion  that  the  statute  Is  In 
harmony  wltb  the  constitution.  It  would  be 
manifestly  unjust  and  Inconsistent  for  the 
state,  while  it  encourages  and  comuo^da  the 
employment  of  convicts,  and  becomes  Itself 
the  patron  and  customer  of  prison-made 
goods,  to  prohibit  Its  citizens  from  dealing  In 
the  same  property.  What  policy  could  the 
framers  of  the  constitution  have  had  in  view 
when  providing  for  the  employment  of  con- 
victs, and  for  drawing  all  supplies  needed  by 
the  state  from  goods  produced  In  the  prisons, 
if  at  the  same  time  they  forbid  the  general 
public  from  dealing  in  the  same  class  of 
goods?  When  it  is  asserted  that  the  law- 
makers Intended  to  employ  convict  labor  in 
the  production  of  property,  and  at  the  same 
time  enacted  that  the  property  so  produced 
should  not  become  a  part  of  the  general  mass 
of  merchandise  In  the  state,  or  the  subject  of 
bargain  and  sale,  like  other  property,  we  lootc 
for  language  in  the  constitution  go  clear  and 
explicit  that  no  other  construction  Is  possible 
to  be  put  upon  it;  but  such  language  Is  not 
there.  This  construction  would  really  im- 
peach the  honor  and  justice  of  the  state, 
moke  it  the  sole  beneficiary  of  convict  labor, 
and  the  sole  competitor  with  free  labor.  I 
think  the  constitution  Is  open  to  quite  anoth- 
er construction,  and  one  much  more  honor- 
able to  the  state. 

But  such  a  construction  of  the  constitution 
must,  if  adopted,  encounter  another  and  still 
more  serious  obstacle.  Assuming  that  It 
forbids  the  sale  in  this  state  of  the  convict- 
made  goods  of  Ohio,  it  is  in  confiict  with  the 
commerce  clause  of  the  federal  constitution. 
The  article  described  In  the  indictment  in 
this  case  came  Into  this  state  from  a  penal 
Institution  In  Ohio  through  the  operation  of 
Interstate  commerce.  The  argument  in  favor 
of  the  validity  of  the  statute  assumes  and 
asserts  that  it  was  not  only  the  purpose  of 
the  statute,  but  of  the  constitution  of  the 
state,  to  discriminate  against  such  articles 
and  in  favor  of  the  same  articles  produced 
by  free  labor,  in  the  markets  of  this  state. 


It  was  a  regulation  of  commerce  ^y  means 
of  which  the  value  of  merchandise  produced 
in  another  state  was  to  be  depressed,  or  Its 
sale  entirely  prohibited.  No  state  can.  In 
its  sovereign  capacity  or  in  Its  fundamental 
law,  enact  anything  in  violation  of  the  fed- 
eral constitution,  any  more  than  can  the 
legislature,  acting  in  a  representative  capac- 
ity. That  constitution  Is  the  supreme  law 
of  the  land,  anything  contained  In  the  con- 
stitution or  statutes  of  any  state  to  the  con- 
trary notwithstanding.  A  state  constitution 
which  Is  In  violation  of  the  supreme  law  Is 
of  no  more  force  than  a  state  statute  open 
to  the  same  objection,  so  that,  even  If  this 
statute  was  not  in  conflict  with  our  own 
constitution,  It  would  come  under  the  con- 
demnation of  the  constitution  of  the  United 
States.  A  state  law  which  interferes  with 
the  freedom  of  commerce  Is  not  saved  by 
the  fact  that  It  applies  to  all  states  alike. 
Including  the  state  enacting  it.  Interstate 
commerce  cannot  be  taxed,  burdened,  or 
restricted  at  all  by  state  laws,  even  though 
operating  wholly  within  its  own  jurisdiction. 
If  It  is  a  regulation  of  commerce,  the  law 
relates  to  a  subject  within  the  exclusive 
jurisdiction  of  congress,  upon  which  the 
state  has  no  power  to  legislate.  It  matters 
not  whether  the  regulation  be  under  the 
guise  of  a  law  requiring  a  municipal  license 
to  sell  certain  goods,  or  a  health  law  re- 
quiring inspection  of  the  article,  or  a  label 
law,  as  in  this  case,  requiring  the  article  to 
be  branded  or  labeled.  When  they  operate 
as  burdens  or  restrictions  upon  the  freedom 
of  trade  or  commercial  Intercourse,  they  are 
Invalid.  Brennan  v.  City  of  Titusvllle.  153 
U.  S.  289,  14  Sup.  Ct  829;  Brimmer  \.  Reb- 
mau,  138  U.  S.  78,  11  Sup.  Ct  213;  Minne- 
sota V.  Barber,  136  U.  S.  313,  10  Sup.  Ct 
802;  Welton  v.  Missouri,  91  U.  S.  275;  Web- 
ber V.  Virginia,  103  U.  S.  344;  Ward  v. 
Maryland,  12  Wall.  418;  Volght  v.  Wright, 
141  U.  S.  62,  11  Sup.  Ct.  855;  Bowman  v. 
Railway  Co.,  125  U.  B.  465,  8  Sup.  Ct.  689, 
1062;  Guy  v.  Baltimore,  100  U.  S.  134; 
Gloucester  Ferry  Co.  v.  Com.,  114  U.  S.  196, 

5  Sup.  Ct.  826;  Brown  v.  Houston,  114  U. 
S.  622,  5  Sup.  Ct.  1001;  Robbins  v.  Taxing 
DIst,  120  U.  S.  489v  7  Sup.  Ct  592;  ^ulf,  C. 

6  S.  F.  R.  Co.  V.  EUls,  165  U.  S.  150,  17  Sup. 
Ct.  255;  Allgeyer  v.  Louisiana,  165  U.  S. 
578,  17  Sup.  Ct  ^\  People  v.  Hawkins, 
85  Hun,  43,  32  N.  Y.  Supp.  524.  This  stat- 
ute manifestly  discriminates  against  the  sale 
of  goods  made  in  a  prison  in  the  state  of 
Ohio  by  a  certain  class  of  workmen,  and  In 
favor  of  the  same  articles  when  made  out- 
aide  a  penal  institution,  and  by  free  labor. 
In  some  of  the  states  labor  is  much  cheaper 
than  In  others.  But  the  state  where  labor 
commands  the  highest  price  cannot  make 
discriminating  regulations  for  the  sale  of  the 
goods  made  in  the  state  where  It  is  cheapest, 
in  order  to  favor  the  interests  of  Its  own 
workmen.  One  state  may  have  natural  ad- 
vantages for  the  production  of  certain  goods 
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by  reason  of  location,  climate,  or  the  rate  of 
wages  over  another  state  where  It  costs  more 
to  produce  them,  but  the  latter  cannot  hj 
hostile'  legislation  drive  the  cheaper-made 
goods  of  the  former  out  of  Its  markets,  even 
though  such  legislation  would  Increase  the 
wages  of  Its  own  workmen.  Trade  and  com- 
merce between  the  states  must  be  left  free. 
The  constitution  Intended  that  It  should  be 
affected  only  by  natural  laws  and  the 
ordinary  burdens  of  government  imposed 
through  the  exercise  of  the  taxing  power 
equally  on  all  property.  The  police  power 
of  a  state  cannot  be  used  to  depress  the  price 
or  restrict  the  sale  of  articles  of  commerce 
merely  because  they  happeu'to  be  made  In 
a  prison,  or  by  a  certain  class  of  workmen, 
while  the  same  articles  made  in  some  other 
place,  and  by  free  labor,  are  left  untouched 
by  ttie  regulation.  A  citlxen  of  thlB  state 
who  happens  to  buy  goods  made  in  a  prison 
In  Ohio  has  the  right  to  put  them  upon  the 
market  here  on  their  own  merits,  and  if  this 
right  is  restricted  by  a  penal  law,  while  the 
same  goods  made  In  factories  are  untouched, 
such  a  law  Is  a  restriction  upon  the  freedom 
of  commerce,  and  the  objection  to  it  Is  not 
remoTed  by  the  fact  that  it  may  have  been 
enacted  In  the  guise  of  a  police  regulation. 
The  validity  of  such  a  law  is  to  be  tested  by 
Its  purpose  and  practical  operation^  without 
regard  to  the  name  or  classlflcatlon  that  may 
hare  been  given  to  It. 

This  state  has  declared  Its  policy  to  utilize 
convict  labor  in  the  production  of  such  ar- 
ticles as  the  government  Itself,  or  that  of 
any  political  division,  or  the  management  of 
any  public  institution  may  need.  The  con* 
Vict  labor  necessary  to  supply  such  a  large 
consumption  must  necessarily,  In  some  de- 
gree at  least,  affect  the  wages  of  free  labor, 
if  the  argument  In  support  of  this  la^  be 
correct;  but  the  general  public  good  over- 
balances any  evil,  real  or  Imaginary,  that 
may  proceed  from  that  policy.  Some  other 
state  may  not  see  fit  to  take  all  the  profits  of 
convict  labor  Itself,  but  to  sell  the  products 
In  the  market;  and  when  the  articles  thus 
produced  have  been  absorbed  Into  the  gen- 
eral mass  of  merchandise,  they  cannot  be 
made  the  object  of  hostile  legislation  to  de- 
press their  value,  any  more  than  If  they  had 
been  made  In  private  manufacturing  estab- 
lishments. The  statute  In  question  Is  aimed 
at  property  produced  by  a  certain  kind  of 
labor,  and  the  plain  purpose  Is  to  depress  Its 
value  or  restrict  its  sale  in  order  to  enhance 
the  price  or  enlarge  the  demand  for  the  same 
kind  of  property  produced  by  some  other 
kind  of  labor.  It  belongs  to  a  class  of  laws 
which  have  become  quite  common  In  recent 
years,  all  resting  largely  upon  the  notion  that 
the  important  problems  Involved  ta  the 
social  or  Industrial  life  of  the  [>eopIe  may  be 
solved  by  legislation.  This  theory  has,  no 
doubt,  a  certain  fascination  over  some 
minds,  but,  so  long  as  legislative  power  is 
circumscribed  by  the  restrictions  of  a  writ- 


ten constltntion.  a  statute  like  tills  cannot 
be  sustained  by  the  courts.  WbeOier  tested 
by  the  fedaral  or  state  constltation.  It  is,  I 
think,  an  btvaUd  law.  The  Judgment  ot  the 
courts  below  sustaining  the  demurrer  to  flw 
Indictment  should  be  affirmed. 

BABTLETT,  3.  (dlssentli^).  The  courts 
below  have  h^d  the  law  (chapter  931»  Laws 
1886)  re^ulftting  the  sale  of  convlct-madfc 
goods  in  this  state  to  be  In  Tlolatlon  of  the 
provisions  of  the  federal  constitution  vesting 
In  congress  the  power  to  regulate  commerce 
among  the  several  states  (Const  XT.  S.  art  1, 
I  8,  subd.  3),  and  consequently  void.  It  ts 
urged  that  the  act  also  violates  the  United 
States  constitution,  providing  as  follows: 
"The  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  Immunities  of  citizens 
in  the  several  states"  (Id.  art  4, 1 2,  subd.  1); 
also  giving  congress  power  "to  make  all  laws 
which  Shan  be  necessary  and  proper  for 
carrying  Into  execution  Uie  foregoing  pow- 
ers. *  *  Id.  art  1,  8  8,  subd.  la  It  Is 
further  argued  that  the  constitution  of  this 
state  is  violated  wh«^  tt  provides:  "No 
person  shall  be  •  •  •  deprived  of  life, 
liberty  or  property  without  due  process  of 
law;  nor  shall  private  property  be  taken  for 
public  use,  without  Just  compensation." 
Const  N.  T.  art  1,  |  6.  I  am  of  opinion  that 
this  leglriation  is  a  legitimate  exwclse  of 
the  police  power  of  the  state,  and  not  repug- 
nant to  the  federal  or  state  constitution.  In 
entering  upon  the  discussion  of  this  appeal, 
it  is  well  to  state  the  precise  question  pre- 
sented, as  the  able  briefs  of  counsel  hare 
taken  rather  a  wide  range.  The  act  under 
consideration  (chapter  931,  Laws  1806)  pro- 
vides that  all  goods  made  by  convict  labor 
in  penal  institutions  shall,  before  t>dng  sold, 
or  exposed  for  sale,  be  branded,  labeled,  w 
marked  as  therein  provided.  It  further  pre- 
scribes that  a  person  having  In  his  posses- 
sion for  sale,  or  offering  for  sale,  any  such 
goods,  without  the  brand,  mark,  or  label 
required  by  law,  or  removes  or  defaces 
such  brand,  mark,  or  label,  is  guilty  of 
a  misdemeanor,  and  punishable  by  fine, 
Imprisonment  or  both.  The  defendant  is 
charged  in  the  Indictment  with  having 
in  his  possession  for  the  purpose  of  sale 
certain  goods  manufactured  by  convict  latxH* 
in  a  prison  In  the  state  of  Ohio,  and  known 
by  him  at  the  time  to  have  been  so  manu- 
factured, without  any  brand,  mark,  or  label 
thereon,  as  required  by  law;  that  he  did 
feloniously,  willfully,  unlawfully,  and  with 
criminal  Intent  offer  for  sale  and  sell  a  scrub 
brtish  brought  from  a  prison  in  the  state  of 
Ohio  Into  this  state  for  the  purpose  of  sale. 
As  the  facts  alleged  In  the  Indictment  stand 
admitted  by  the  demurrer,  we  have  to  deal 
with  a  defendant  whose  guilty  knowledge 
and  criminal  Intent  are  fully  established. 
This  being  so,  the  question  is,  can  the  de- 
fendant be  punished  by  the  state  of  New 
York  without  violating  hs  own  or  the  fed- 
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erml  crastitutlon?  If  the  act  ttf  188ft  Is  ft 
pn^r  exovlBe  of  the  police  power,  It  Is 
TAUd  leclslation,  enforceable  hy  the  courts, 
nils  «ct  Is  declaratory  of  the  deliberate 
policy  of  this  state  that  free  labor  shall  be 
protected  from  disastrous  competition  vlth 
the  convict  system,  which  pays  to  the  work- 
man no  wages,  and  therefore  finds  little 
difficulty  In  supplanting  the  wage  earner  In 
the  public  markets.  That  tiiis  Is  the  policy 
of  the  state  la  witnessed  by  the  action  of 
the  constitutional  conrentlon  of  1804,  which 
was  ratified  by  the  people.  The  amraidment 
then  adopted  reads  In  part;  'The  It^latnre 
Shan,  by  law,  provide  for  the  occupation  and 
employment  of  prisoners  sentenced  to  the 
several  state  prisons,  penitentiaries,  jails  and 
reformatories  in  the  staite;  and  on  and  after 
the  first  day  of  January,  In  the  year  one 
thousand  eight  hundred  and  ninety-seven, 
DO  person  in  any  such  prison,  penitentiary, 
idM  or  reformatory,  shall  be  required  or 
allowed  to  work,  while  under  sentence  there- 
to, at  any  trade,  Industry  or  occnpatlon, 
wherein  or  whereby  his  work,  or  the  product 
or  profit  of  his  work,  shall  be  farmed  out, 
contracted,  given  or  sold  to  any  person,  firm, 
association  or  corporation,  •  •  *." 
ConsL  N.  T.  art  S,  {  29.  This  policy  is  evi- 
dently designed  to  conserve  the  prosperity 
and  welfare  of  the  wage  earners  in  this  state, 
and  we  are  thus  brought  to  the  vital  question 
whether  the  fundamental  law  and  the  stat- 
utes framed  to  this  end  are  sustainable  as  a 
proper  exercise  of  the  police  power..  It  Is 
as  difficult  as  it  Is  undesirable  to  define  the 
limits  of  the  police  power.  It  has  been  said 
to  be  "the  general  power  of  a  government 
to  preserve  and  promote  the  public  welfare, 
even  at  the  expense  of  private  rights." 
IS  Am.  &  Eng.  Bnc.  Law,  p.  740.  Judge 
Earl  remarked  In  Re  Jacobs,  9S  N.  T.  108: 
"The  limit  of  the  power  cannot  be  accurately 
defined,  and  the  courts  have  not  been  able 
or  willing  definitely  to  -  circumscribe  it" 
Judge  Cootey,  In  his  Constitutional  Llmita- 
tlons  (4th  Ed.  719),  says:  "The  limit  of  the 
police  power  In  these  cases  must  be  this:  the 
r^nlatlons  must  have  reference  to  the  com- 
fort, safety,  and  welfare  of  society."  The 
supreme  court  of  IIlluols  in  Town  of  Lake 
View  T.  Bose  Hill  Cemetery  Co.,  70  IlL  194, 
referring  to  the  police  power,  said:  "It  may 
be  assumed  It  Is  a  power  co-extenslve  with 
self-protection,  and  Is  not  Inaptly  termed  the 
'law  of  paramount  necessllr.'  •  •  •  It 
may  be  said  to  be  that  Inherent  and  plenary 
power  in  the  state  which  enables  it  to  pro- 
hibit all  things  hurtful  to  the  comfort  safety, 
and  welfare  of  society."  This  much  of  def- 
initifm  shows  that  it  must  be  determined 
under  the  facts  of  each  caae  whether  the 
attempted  exercise  of  the  police  power  is 
proper. 

A  few  additional  facte  will  now  be  pointed 
out  as  stUI  further  narrowing  the  field  of  In- 
quiry. Under  the  constitution  of  this  state, 
ss  already  quoted,  and  the  legislation  In  aid 


thereof  (chapter  429,  Laws  1896),  no  prison- 
made  goods  manufactured  here  can  be  soid  to 
the  general  public,  as  they  are  only  to  be  dis- 
posed of  to  the  state.  Its  political  divisions 
and  public  taistltutions.  The  law  we  are  con- 
sidering (chapter  031,  Laws  1896)  does  not 
discriminate  against  the  citizens  of  other 
states  in  favor  of  our  own,  as  did  the  law  of 
1894  (chapter  698,  Laws  1894),  and  which  was 
held  by  the  supreme  court  of  this  state  vio- 
lative  of  the  Interstete  commerce  provision 
of  the  federal  constitution.  People  v.  Hawk- 
Ins,  8S  Hun,  43,  32  N.  T.  Snpp.  S24.  On 
the  contrary,  the  law  of  1806  throws  open  the 
markets  of  this  stete  to  the  convict-made 
goods  of  all  the  other  states,  subject  omy  to 
one  restriction,  whUe  our  own  penal  institu- 
tions are  cut  otT  from  this  privilege  by  coiut!- 
tutlonal  provision.  The  one  restriction  men- 
tioned, to  which  the  citizens  of  other  states 
are  subject  hi  that  their  prison-made  goods 
must  be  branded,  labeled,  or  marked  "Oon- 
vict-Made,"  followed  by  the  year  and  penal 
Institution  in  which  they  were  manufactured. 
So  it  is  Inaccurate  to  say,  as  has  been  said, 
that  the  law  of  1896  prohibits  the  sale  of  con- 
vict-made goods  from  foreign  states,  within 
our  Jurisdiction,  as  it  only  requires  that  buy- 
ers In  this  state  shall  be  advised  as  to  the 
origin  of  the  goods,  and  decide  for  themselves 
whether  they  will  purchase  or  not.  The  fact 
remains  that  penal  institutions  of  other  states 
are  more  highly  favored  than  our  own  under 
the  policy  which  has  been  adopted  to  protect 
free  labor.  It  does  not  by  any  means,  fol- 
low, as  suggested  by  the  learned  counsel  for 
the  respondent  that  the  marking  of  the  goods 
will  render  It  impossible  to  sell  them.  A 
low  price  for  an  article  will  doubtless  attract 
buyers  In  the  future  as  It  has  In  the  past 
The  precise  question,  then.  Is  whether  it  Is 
competent  for  this  stete,  in  the  exercise  of 
the  police  power,  In  order  to  promote  the  pub- 
lic welfare  and  prosperity,  to  Impose  the  re- 
striction, already  iwinted  out  upon  the  sale 
of  convict-made  goods.  I  am  of  opinion  that 
it  is,  for  two  reasons:  (1)  It  Is  self-evident 
that  the  protection  of  free  labor  from  compe- 
tition with  convict-made  goods  In  our  domes- 
tic markets  will  promote  the  public  welfare 
and  prosperity;  and  &)  it  is  competent  for 
the  stete  to  protect  Ite  citizen  from  fraud  or 
deception,  when  any  such  goods  are  offered 
for  sale,  by  advising  him  of  the  fact  that  they 
are  convict-made,  so  that  he  may  act  with 
full  knowledge  in  the  premises.  In  case  of  In 
re  Rahrer,  140  V.  S.  BM,  11  Sup.  Ct  865, 
Chief  Justice  Fuller  said:  "The  power  of  the 
state  to  impose  restralnte  and  burdens  upon 
persons  and  property  In  conservation  and  pro- 
motion of  the  public  health,  good  order,  and 
prosperity  Is  a  power  originally  and  always 
belonging  to  the  etetes,  not  surrendered  by 
them  to  the  general  government  nor  directly 
restrained  by  the  constitution  of  the  United 
Stetes,  and  essentially  exclusive."  In  Kldd 
V.  Pearson,  128  U.  S.  1,  0  Sup.  Ct  6,  it  was 
held  that  the  right  of  a  stete  tf  enact  a  stat- 
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nte  prohibiting  the  manufacture  of  Intoxicat- 
ing liquors  within  Its  limlta  is  not  affected  by 
the  fact  that  the  manufacturer  of  said  spirits 
intends  to  export  them  when  manufactured. 
The  police  power  of  a  state  is  as  broad  and 
plenary  as  the  taxing  power  (as  defined  In 
Coe  T.  Errol,  U6  U.  B.  517,  6  Sup.  Ct  475), 
and  property  within  the  state  is  subject  to 
the  operation  of  the  former  so  long  as  It  Is 
within  the  regulating  restrictions  of  the  lat- 
ter. Mr.  Justice  Lamar,  in  delivering  the 
opinion  of  the  court,  at  page  23,  128  U.  S., 
and  at  page  11,  9  Sup.  Ct,  said:  "As  has 
been  often  said,  'legislation  [by  a  state]  may, 
In  a  great  variety  of  ways,  affect  commerce 
and  persons  engaged  In  It,  without  constitut- 
ing a  regulation  of  it  within  the  meaning  of 
the  constitution,'  unless,  under  the  guise  of 
police  regulations,  'it  imposes  a  direct  burden 
upon  Interstate  commerce,'  or  Interferes  di- 
rectly with  Its  freedom."  Vide  cases  there 
cited.  In  Pittsburg  &  S.  Coal  Co.  v.  Louisi- 
ana, 156  U.  S.  690,  IS  Sup.  Ct  459,  the  state 
of  Louisiana  passed  an  act  providing  for  the 
appointment  of  coal  and  coke  boat  gaugers, 
and  making  It  compulsory  upon  all  persons 
selling  coke  or  coal  lu  a  barge  to  have  it  in- 
spected and  gauged.  The  law  applied  to  coal 
and  coke  brought  in  from  other  states,  but 
It  was  sustained  as  a  proper  exercise  of  the  po- 
lice power.  This  was  a  regulation  calculated 
to  promote  the  public  welfare  and  prosperity 
and  protect  the  citizens  of  I^ouislana  from 
fraud  and  deceit  It  affected  commerce,  but 
in  no  legal  sense  regulated  It  See  Smith  v. 
Alabama,  124  U.  S.  464.  473,  8  Sup.  Ct  564; 
Budd  T.  New  York,  143  U.  S.  517,  12  Sup. 
Ct.  468;  a.  c.  117  N.  Y.  1,  22  N,  E.  670,  682. 
There  are  many  cases  holding  that  the  state 
may  regulate  and  prohibit  the  manufacture 
and  sale  of  articles  of  commerce.  In  Plum- 
ley  V.  MasBachusetts,  155  U.  S.  461,  15  Sup. 
Ct  154.  the  statute  of  Massachusetts  of  March 
10, 1891  (chapter  58),  "to  prevent  deception  in 
the  manufacture  and  sale  of  imitation  but- 
ter," in  Its  application  to  the  sale  of  oleomar- 
garine artificially  colored  so  as  to  cause  It  to 
look  like  yellow  butter,  and  brought  into 
Massachusetts,  was  held  not  in  conflict  with 
the  power  vested  In  congress  to  regulate  com- 
merce among  the  several  states.  The  court 
held  in  People  v.  Arensberg,  105  N.  Y.  123, 
11  N.  B.  277,  that  such  an  act  was  constitu- 
tional, although  it  appeared  that  the  coloring 
matter  was  not  Injurious  to  health.  An  act 
"to  prevent  deceptions  In  the  sale  of  vinegar" 
was  held  constitutional  by  this  court  al- 
though it  was  proved  to  be  entirely  healthy 
and  safe  as  a  food  product,  notwithstanding 
the  artificial  coloring  matter  therein  con- 
tained. People  T.  Glrard,  145  N.  Y.  105,  SO 
N.  B.  823.  The  oleomargarine  cases  do  not 
rest  upon  the  well-recognized  Incident  of  the 
police  power  to  protect  the  public  health,  but 
stand  on  a  much  broader  ground,  to  wit  the 
right  of  the  state  to  protect  its  citizens  against 
fraud,  deception,  and  unjust  dealing  In  trade. 
Judging  the  act  of  1896  by  the  general  prin- 


ciples already  commented  upon,  It  does  not 
as  matter  of  law.  Interfere  with  the  power  of 
congress  to  regulate  commerce  among  the 
states;  nor  is  It  repugnant  to  any  of  the  con- 
stitutional provisions  referred  tc^  either  fed- 
eral or  state.  The  facts  in  the  case  before 
us  are  peculiar,  and  we  are  called  upon  to 
apply  well-settled  principles  to  new  condi- 
tions. If  the  oleomargarine,  vinegar,  and 
kindred  cases  are  within  the  police  power, 
can  It  be  properly  said  that  a  law  which  not 
only  seeks  to  shield  the  citizen  from  fraud, 
deception,  and  unjust  dealing  in  trade,  but 
has  for  its  object  the  further  purpose,  in 
pursuance  of  an  enlightened  public  policy, 
to  promote  and  protect  the  Interests  of  free 
hibor  as  against  convict  labor,  is  beyond  the 
power  of  a  sovereign  state  to  enact?  I  am 
of  opinion  that  both  upon  principle  and  au- 
thority the  act  of  1896  was  a  legitimate  exer- 
cise of  the  police  power.  I  am  unable  to 
agree  with  respondent's  counsel  as  to  the 
grave  consequences  likely  to  follow  the  re- 
versal of  this  Judgment  The  possible  cases 
he  has  cited  by  way  of  illustration  do  not  t 
think,  Involve  the  principle  here  decided.  In 
fact  many  cases  are  cited  by  him  in  the 
United  States  supreme  court  that  are  not  In 
point  It  is  only  necessary  to  refer  to  those 
where  discriminations  were  made  ^wtween 
different  classes  In  the  ranks  of  free  Iabor^ 
also  the  salesman  license  cases,  and  the  In- 
spection of  living  animals  before  slaughter, 
In  the  state  enacting  the  law.  It  is  clear 
that  the  principles  Involved  In  all  these  cases 
have  no  application  here.  The  criticism  Is 
made  on  behalf  of  respondent  that  it  Is 
against  the  honor  and  dignity  of  the  state  to 
purchase  products  forbidden  to  the  private 
citizen  under  the  exercise  of  the  police  power. 
This  criticism  Involves  a  misapprehension  of 
the  situation.  It  is  most  fitting  that  the 
state  should  protect  Its  citizens,  and  the  In- 
terests of  free  labor,  as  already  pointed  out; 
and  it' is  equally  proper  that  It  should  pro- 
vide employment  for  the  Inmates  of  our  penal, 
institutions.  In  this  connection  It  is  neces- 
sary to  examine  more  critically  the  amend- 
ment of  the  state  constitution  made  in  1891 
(article  3,  §  29),  as  it  Is  seriously  argued  that 
It  does  not  indicate  a  public  policy  on  the 
part  of  the  state  to  suppress  the  competition 
of  prison  labor  with  free  labor.  The  open- 
ing sentence  reads  as  follows:  "The  legisla- 
ture shall,  by  law,  provide  for  the  occupation 
and  employment  of  prisoners  sentenced  to 
the  several  state  prisons,  penitentiaries.  Jails 
and  reformatories  In  the  state;  and  on  and 
after  the  first  day  of  January,  In  the  year 
one  thousand  eight  hundred  and  ninety-sev- 
en, no  person  In  any  such  prison,  peniten- 
tiary, Jail  or  reformatory,  shall  be  required 
or  allowed  to  work,  while  under  sentence 
thereto,  at  any  trade,  industry  or  occupation, 
wherein  or  whereby  his  work,  or  the  product 
or  profit  of  his  work,  shall  be  farmed  out, 
contracted,  given  or  sold  to  any  person,  firm, 
association  or  corporation."   As  I  lead  thia 
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provision,  it  not  only  prohibits  the  work  of 
prisoners  from  being  farmed  ont  or  contract- 
ed to  others,  bnt  it  also  prohibits  the  products 
from  being  given  or  sold  to  any  person,  Arm, 
association,  or  corporation.  If  the  products 
of  the  work  of  prisoners  cannot  be  given 
away  or  sold,  then  It,  of  necessity,  follows 
that  the  product  of  prison  labor  In  this  state 
cannot  l>e  dealt  in  by  the  Inhabitants  there- 
of. I  do  not  see  how  there  can  be  any  ques- 
tion with  reference  to  the  meaning  of  the 
words  used;  but,  should  there  be.  It  would 
seem  as  If  all  doubt  must,  of  necessi^,  van- 
ish upon  reading  the  concluding  sentence  of 
this  section:  "This  section  shall  not  be  con- 
Btmed  to  prevent  the  legislatare  from  pro- 
viding that  convicts  may  work  for,  and  that 
the  products  of  their  labor  may  be  disposed 
of  to,  the  state,  or  any  political  division  there- 
of, or  for  or  to  any  public  Institution  owned 
or  managed  and  controlled  by  the  state,  or 
any  political  division  thereof."  If  the  prod- 
uct of  prison  labor  was  Intended  to  be  sold, 
and  thus  enter  the  general  commerce  and 
traffic  of  the  state,  what  is  the  purpose  of 
this  clause?  The  mind  can  suggest  none. 
The  provision  would  be  meaningless  under 
such  a  construction.  But  when  It  la  read  In 
connection  with  the  former  provision  quot- 
ed, and  In  view  of  my  understanding  of  the 
meaning  of  that  provision,  it  has  a  well-de- 
fined  purpose.  Under  the  former  provision, 
as  we  have  seen,  the  products  of  prison  labor 
cannot  be  sold  to  Individuals,  etc.  This 
would  leave  the  prisons  with  the  power  to 
manufacture,  but  not  to  dispose  of  their  prod- 
uct The  latter  provision  relieves  this  8ltu< 
atlon.  White  the  goods  cannot  be  sold  to 
any  person,  firm,  association,  or  corporation, 
they  may  be  disposed  of  to  the  state,  or  any 
political  division  thereof,  or  to  any  public  in- 
stitution owned  or  managed  and  controlled 
by  the  state  or  any  political  dlvlsloa  thereof. 
In  other  words,  the  state  may  supply  Its  own 
wants  from  its  own  prison  labor,  but  the 
product  of  such  labor  shall  not  be  given  or 
sold  so  as  to  enter  the  general  traffic  in 
manufactured  goods.  This  construction  is 
the  one  contemplated  by  the  constitutional 
convention,  as  is  evident  from  the  report  of 
the  committee  and  the  discussion  which  fol- 
lowed between  the  members  of  the  conven- 
tion. Record  3,  N.  Y.  Const  Oonv.  p.  1370. 
The  report  was  made  by  Mr.  McDonough, 
who  said  in  explanation  thereof  that:  "The 
first  sentence  provides  that  the  prisona^ 
shall  work;  that  they  shall  be  occupied  and 
employed -as  they  ought  to  be.  The  second 
elanse  provides  that  after  January  1,  1897, 
the  products  of  their  labor,  and  their  labor 
itself,  shall  not  be  farmed  out  or  sold  to  out- 
side parties.  The  object  Is  to  prevent  the 
selling  of  the  goods  manufactured  by  these 
prisoners,  or  to  sell  their  labor.  The  next 
prorlBlon  Is  that  they  shall  work  for  the 
benefit 'of  the  state,  or  any  political  division 
of  the  state;  In  other  words,  it  provides  that 
they  may  do  any  kbid  of  work  that  is  neces- 


sary for  the  state,  or  for  any  of  the  Institu- 
tions in  the  state  that  are  owned  and  con- 
trolled by  the  state,  or  any  political  division 
of  the  state."  He  then  proceeds  with  an 
elaborate  argument  calling  attention  to  the 
evil  resulting  from  the  competition  of  free 
with  prison  labor,  refers  to  an  Interview 
with  Mr.  FlUsbury,  who  stated.  In  substance, 
that  the  requirements  of  the  state,  the  civil 
divisions  thereof,  and  of  Its  Institutions  were 
sufficient  to  furnish  employment  for  all  of 
the  prisoners  In  the  state.  Then  he  states 
that  In  England  and  In  France  articles  made 
by  the  convicts  are  the  property  of  the  gov- 
ernment and  are  never  sold,  and  quotes  the' 
following  from  the  report  of  the  general  su- 
perintendent of  prisons  of  Massachusetts: 
"It  is  well  known  that  the  state,  through  its 
penal,  corrective,  and  eleemosynary  Institu- 
tions, is  a  very  large  consumer  of  manu- 
factured products.  Most  of  these  products 
are  such  as  could  be  quite  easily  manu- 
factured by  prison  labor,  the  state  being  the 
purchaser  and  consumer  of  Its  own  products. 
The  irritation  of  free  labor  by  competition 
with  prison  labor  would  be  absolutely  avoid- 
ed, and  the  manufacturer  would  cease  his 
complaints  as  to  the  injustice  of  meeting 
pilson-made  goods  in  the  open  market  There 
would  be  a  constantly  growing  demand  for 
these  prison-made  products,  thus  insuring 
steady  employment  and  a  stability  in  the  es- 
tablishment of  industries  that  would  be  a 
vast  benefit  to  the  discipline  and  welfare  of 
the  prisons."  A  sharp  discussion  followed, 
extending  through  40  pages  of  the  record,  In 
which  opposition  was  made  to  the  provision 
prohibiting  the  selling  of  prison-made  goods, 
but  in  the  entire  discussion  not  a  single  ob- 
jection was  expressed  against  the  prohibition 
of  the  farming  out  or  the  contracting  of 
the  work  of  prisoners.  'That  question  the 
convention  evidently  deemed  settled  by  the 
vote  of  the  people  in  1883.  when  the  question 
as  to  whether  the  contract  system  then  in 
force  should  be  abolished  was  submitted  to 
them.  Further  extended  quotations  might  be 
made  from  the  numerous  speeches  made  up- 
on the  subject  during  its  consideration  by 
the  convention,  bnt  I  do  not  regard  it  neces- 
sary. They  all  refer  to  one  controversy. 
The  members  of  the  convention  all  under- 
stood the  meaning  of  the  provision  as  prohib- 
iting the  sale  of  prison-mode  goods  to  any 
person,  corporation,  or  association  other  than 
the  state,  the  civil  divisions  thereof,  and  the 
Institutions  controlled  by  it  so  that  such 
goods  could  not  enter  the  markets  of  the 
state  in  competition  with  other  manufactured 
goods.  They  differed  as  to  the  advisability 
of  incorporating  such  a  provision  In  the  or- 
ganic law,  but  not  as  to  its  meaning.  Here 
we  have  a  well-settled  public  policy  of  the 
state  incorporated  in  the  constitution  ptohIl>- 
Iting  dealing  in  the  product  of  prison-made 
goods  by  oar  citizens  so  as  to  bring  them  In 
competition  with  free  labor.  If  dealing  in 
prison-made  goods  Is  against  public  i^cy. 
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and  Is  prohibited  by  the  constitution,  the  leg- 
islature may  also  regulate  the  dealing  In 
such  goods,  and  provide  for  the  criminal  pun- 
ishment of  those  who  violate  the  act  Such 
statute  would  be  in  harmony,  and  not  In  con- 
flict, with  the  constitution.  If  against  public 
policy,  ttien  It  would  be  within  the  police 
powers  of  the  state,  and  not  In  conflict  with 
the  provisions  of  the  constitution  of  the  Unit- 
ed States  investing  congress  with  power  to 
regulate  commerce  amoi^  the  several  states, 
to  legislate  as  to  the  sale  of  foreign  convict- 
made  goods.  Plumley  v.  Massachusetts,  1^5 
U.  S.  461,  16  Sup.  Ct  154,  and  cases  before 
cited.  The  Judgment  appealed  from  should 
be  reversed,  the  demurrer  to  the  Indictment 
disallowed,  and  the  defendant  permitted  to 
plead. 

PARKER,  O.  J.  (dissenting).  If  the  prevail- 
ing opinion  correctly  constraes  section  29  of 
article  3  of  the  state  constitution  the  conclu- 
sion reached  by  it  is  well  founded,  for  it  has 
now  been  declared  by  the  people  of  this  state 
by  an  amendment  to  tlie  organic  law  that  the 
public  welfare  demands  that  free  labor  shall 
not  be  put  in  competition  with  prison  lal>or. 
As  construed,  the  provision  was  not  intended 
to  prevent  dealing  in  any  article  of  merchan- 
dise, even  If  made  by  convicts  in  our  own 
state  prisons,  but  it  "simply  abolished  what 
was  known  as  the  'contract  system'  of  labor 
In  prisons,  whereby  the  profits  of  the  labor 
of  convicts  were  secured  by  contractors  or 
private  parties."  I  deem  It  safe  to  say  that 
such  a  construction  will  surprise  the  members 
of  the  convention  that  recommended  the  con- 
stitution to  the  people  for  adoption,  as  well 
as  It  will  surprise  the  public  at  large;  for 
the  propriety  and  wisdom  of  the  provision  in 
question  were  the  subject  of  much  discussion 
in  the  pnbllc  prints  hnd  elsewhere  at  the  time 
of  its  submission  to  the  people.  On  the  one 
hand.  It  was  urged  as  most  unjust  that  labor 
employed  In  manufacturing  should  be  sub- 
jected to  the  competition  of  unpaid,  compul- 
sorily  enforced  labor,  while,  on  the  other, 
it  waa  strenuously  insisted  that  the  burdens 
Of  the  taxpayers  should  not  be  added  to  by 
restraining  the  convict  from  contributing  in 
whole  or  In  part  to  his  own  support.  That 
the  provision  has  been  heretofore  read  by 
those  charged  with  the  administration  of  the 
affairB  of  prisons,  and  those  engaged  in  a 
consideration  of  the  question  from  the  stand- 
point of  public  Interest,  according  to  the  nat- 
ural and  ordinary  meaning  of  the  language 
employed,  seems  to  me  demonstrated  by  the 
opinion  of  Judge  BARTLETT.  I  shall  there- 
fore assume  that  the  people  of  the  state  have 
forbidden  the  selling  of  articles  manufactured 
In  our  prisons,  for  the  reason  that  they  deem- 
ed It  to  be  against  a  sound  public  policy  to 
permit  some  of  the  citizens  of  the  state 
skilled  in  certain  kinds  of  labor  to  be  subject- 


ed to  competition  with  the  unpaid  labor  of 

convicts. 

It  Is  now  too  late  to  consider  the  subject 
generally  from  the  point  of  view  of  the  po- 
litical economist,  for  the  people,  in  whom  re- 
side all  pow»,  have  set  at  rest  that  question, 
80  far  as  this  state  is  concerned.  This  stat- 
ute neither  prohibits  nor  attempts  to  prohibit 
other  states,  or  the  citizens  of  other  states, 
from  putting  prison-made  goods  upon  our 
markets;  nor  does  It  prohibit  our  own  citi- 
zens from  buying  or  selling  them.  If  it  did, 
then,  concededly,  the  statute  would  be  In  vio- 
lation of  the  commerce  clause  of  the  federal 
constitution,  and  void.  It  simply  requires 
that  prison-made  merchandise  shall  be  so 
branded  that  our  citizens  shall  know  where 
the  goods  they  are  bnying  were  made.  This 
they  have  a  right  to  know,  for  they  voted 
to  bnrden  themselves  with  additional  taxa- 
tion rather  than  longer  to  permit  a  competi- 
tion which  they  regarded  as  a  public  wrong, 
imd  they  are,  therefore,  entiUed  to  such  legis- 
lation as  will  E>ermlt  them  to  know  the  truth 
In  regard  to  articles  offered  them  for  sale,  In 
order  that  they  may  not,  through  lack  of 
information,  have  forced  opon  them  that 
which  they  would  not  buy  advisedly.  The 
commerce  clause  of  the  federal  constitution 
does  not  stand  In  the  way  of  their  having 
such  Information,  Inasmuch  as  the  constitu- 
tion of  this  state  establishes  a  public  policy 
in  the  working  out  of  which  tiie  legislature 
may  go  to  this  extent,  at  least,  under  the 
police  power  of  the  state. 

The  decisions  of  the  United  States  supreme 
court  in  the  oleomargarine  and  other  cases, 
some  of  which  are  referred  to  In  Jndge  BAUT- 
LETT'S  opinion,  furnish  adequate  support  for 
that  assertion.  They  establish,  generally, 
that  commerce  between  the  states  may  be 
regulated  to  some  extent  under  the  police 
power  of  the  state,  which  Includes,  among 
other  things,  efforts  to  prevent  fraud  and  de- 
ception on  purchasers.  In  view  of  the  public 
policy  declared  by  the  people  of 'this  state 
through  their  constitution,  1  am  of  the  opin- 
ion that  this  statute  Is  well  within  the  police 
power  of  the  state,  and  therefore,  under  the 
decision  in  the  Slaughterhouse  Cases,  10  WaJL 
2T3,  not  repugnant  to  the  federal  constitution. 
I  concur  with  Judge  BABTLETT  for  &  re- 
versal of  the  Judgment 

O'BRIEN,  J„  reads  for  affirmance  of  Judg- 
ment GRAY,  MARTIN,  and  VANN.  JJ., 
concur  for  affli-mance,  upon  the  ground  that 
the  statute  conflicts  with  and  Is  repugnant  to 
the  commerce  clause  of  the  federal  constitu- 
tion. BARTLETT.  J.,  reads  for  reversal. 
FAREEB,  C.  J.,  reads  memorandum  concur- 
ring with  BARTLETT,  J.  HAIGHT,  J.,  con 
cnra  for  reversaL 

Judgment  affirmed. 
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OMmr  (»  Appiau— Appuxayi  Jmsoionoir. 
Code  CiT.  Proc.  1 101.  inbd.  1.  prohibittilK 
SB  apiteal  to  the  conrt  of  appeals  in  mny  dTll 
action  com rae Deed  Id  anr  court  other  than  the 
•apreme  court,  nolese  allowed  and  a  certificate 
giren  bj  the  anpreme  conrt  tbat  there  la  a 
qaeation  of  law  InTolved  which  ought  to  be  re- 
viewed, prerenta  an  appeal  from  an  action 
originally  commenced  in  a  justice's  court,  and 
transferred  to  the  enpreme  court  on  a  plea 
tbMt  the  title  to  realty  b  InrolTed,  vnlaaa  the 
proTlao  ia  compiled  wuh. 

Appeal  from  supreme  court,  apptflato  dl- 
Tlalon,  Third  department 

Action  by  Katie  Sidwell  against  Robert  A. 
GrelK  and  others.  From  a  Judgment  of  the 
appellate  division  (53  N.  Y.  Supp.  1115)  affirm- 
ing a  Judgment  (40  N.  X.  Bapp.  liGSit  for  plalu- 
tlff,  defendants  appeaL  On  motiou  to  dlamlsa 
the  appeal.  Granted, 

Cbas.  H.  Stage,  for  the  motion.  Daniel  B. 
Thompson,  opposed. 

GRAY,  J.  The  respondent  moves  to  dis- 
miss the  appeal  taken  to  this  conrt  In  this 
action,  upon  the  ground  tbat  It  was  com- 
menced In  a  justice's  court,  and  tbat  no  al- 
lowance of  an -appeal  was  made  by  the  ap- 
pellate dlTlslon  of  the  supreme  court,  or  a 
certtflcate  that,  In  Its  opinion,  a  question  of 
law  la  Inrolred  which  ought  to  be  reviewed 
by  One  conrt  of  appeals.  It  appears  that,  Mp- 
on  the  action  being  commenced  in  a  court  of 
a  Justice  of  the  peace,  the  defendants  filed 
with  the  Justice  an  answer.  In  which  they  set 
forth  that  the  title  to  real  property  would 
come  In  question,  and  an  undertaking  to  ad- 
mit service  of  summons  and  complaint  In  a 
Dew  action  for  the  same  canse.  Thereupon  the 
action  in  the  Justice's  <»)urt  was  discontinued, 
and  the  plaintiff  filed  with  the  Justice  of  the 
peace  a  summons  and  complaint  in  an  action 
In  the  supreme  court  for  the  same  cause  of  ac- 
tloo;  the  answer  wblch  the  defendants  had 
filed  In  the  Justice's  court  being  considered 
to  be  their  answer  in  the  new  sctlon.  These 
proceedings  were  had  nnder  Code  Civ.  Proc 
tit  8,  c.  19.  Then  the  action  proceeded  to 
trial,  and  a  Judgment  was  recovered  by  tbe 
plaintiff,  which,  upon  appeal  to  the  appellate 
division  of  the  supreme  court  in  the  Third 
department,  was  there  affirmed.  Thereafter 
the  defendants  took  an  appeal  to  this  court 
from  the  Judgment  of  affirmance. 

Subdivision  1  of  section  191  of  the  Code  of 
Civil  Pracednre,  upon  which  tbe  platntur  bas- 
es her  motion  for  a  dismissal  of  this  lippeal, 
prohibits  an  appeal  to  the  court  of  appeals 
**1n  any  elTtl  action  or  proceedli^  commenced 
hi  maj  conrt  other  than  the  supreme  court** 
(Laws  1890,  e.  5S8),  unless  It  was  allowed 
and  a  certtflcate  given  that  there  was  a  qnes- 
ttui  of  lAW  whlrb  ought  to  bo  reviewed.  It 


oonstitntes  an  exception  to  tbe  gawnl  right 
of  aiveal  to  that  oonrt  irtiidi  lo  ^na  bjr 
section  190.  Prior  to  tbe  enactment  ^  aec- 
tlon  191  of  the  Code  of  Glvn  Procedure,  see* 
tlon  11  of  the  Code  of  Procedure,  from  which 
It  wu  derived,  prohibited  an  appeal  In  an 
actlm  originally  commenced  in  a  conrt  <HF  a 
Jnatlee  of  ae  peace;  and  It  received  the  con- 
stmctlon  that  It  applied  to  an  action  brought 
in  the  Justices  conrt,  tfaoogh  afterwards  dis- 
continued there,  and  tben  bnugbt  and  tried 
in  tbe  Bupreme  conrt  The  action  which  was 
brought  in  the  higher  court  was  regarded  as 
a  continnation  of  tlie  actlcm  commenced  in 
the  Justice's  court  Pugaley  t.  Eesselburgh, 
7  How.  Prae.  40S;  Brown  t.  Brown.  6  N.  T. 
100;  Gook  V.  MeUls,  18  N.  T.  126.  In  Brown 
T.  Brown,  snpra,  the  decision  was  to  the  effect 
that  no  appeal  lies  to  this  court  from  the 
Judgment  of  the  supreme  court.  In  an  action 
originally  commenced  In  a  jostlce's  court  and 
transferred  thereout  on  a  idea  of  title.  In 
Cook  V.  Kellls,  supra,  ttie  decision  was  to  the 
effect  that  an  action  commenced  In  the  su- 
preme court  npon  the  discontinuance  of  an 
action  in  a  Justice's  court  involving  the  title 
to  land,  is  **an  action  or^jnally  commenced 
In  a  court  of  a  Jusdce  of  the  peace.'*  X 
think  we  are  bound  by  audi  authority,  and 
are  not  at  liberty  to  say  tbat  ondor  the  pres- 
ent Code  such  an  action  as  this  was  not  com- 
menced in  another  than  the  supreme  court 
The  prohibition  of  section  11  of  the  former 
Code,  and  of  section  191  of  tbe  present  Code, 
Is  practically  the  same  In  expression;  and 
the  description,  In  title  3  of  chaptw  IB,  of  tbe 
action,  when  transferred,  as  tbe  "new  action," 
does  not  prevent  it  being  r^arded  as  a  con- 
tinuance of  the  Justice's  court  action.  The 
action  was  commenced  In  another  court  than 
the  supreme  court  and  it  was  transferred 
thereto  by  force  of  the  statute  and  under  the 
Joint  action  of  tbe  parties.  It  Is  of  consider- 
able significance  that  section  191.  as  It  orig- 
inally read,  In  prohibiting  an  appeal  to  the 
court  of  appeals  In  an  action  commenced  In 
a  court  of  a  Justice  of  the  peace,  expressly 
provided  that  an  action  discontinued  because 
the  answer  set  forth  matter  showing  that 
the  title  to  real  property  came  In  que8ti<m, 
and  afterwards  prosecuted  in  snotber  court 
should  not  be  deemed  to  hare  been  com- 
menced in  the  court  wherein  tbe  answer  was 
interposed;  but  that,  when  the  section  came 
to  be  subsequently  amended  by  chapter  91A 
of  the  Laws  of  1895,  that  provision  was  omit- 
ted, and  has  remained  omitted  in  all  sabee- 
quent  amendments.  This  omission  must  be 
accorded  the  Importance  it  deserves,  as  a  clear 
Indication  of  tbe  legislative  design  to  restrict 
tbe  Jurisdiction  of  this  conrt  as  It  previously 
was  restricted,  and  Is  In  conformity  with  tbe 
general  plan  to  limit  appeala  to  this  court 
The  motion  to  dismiss  the  appeal  should  be 
granted,  with  costs.  All  concur.  Motion 
granted. 
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DODOB  et  aL  r.  HcKEOHNIB  et  aL 
(Gonrt  of  Appeals  of  New  York.    Oct  4, 
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Abbiohmbitts  voe  Behbvjt  or  Cbiditou— Pbh^ 

■HKHOKS— VaLIDITT. 

1.  A  transfer  made  by  a  debtor  of  stock  to 
secure  a  bona  fide  creditor  who  took  immedi- 
ate possession,  the  BarploB  to  go  to  hie  wife, 
who  wajB  indoraer  on  tue  credttor*a  paper  to  a 
large  amount,  is  not  in  effect  a  general  assign- 
ment for  the  benefit  of  all  creditors,  within  the 
meaning  of  Laws  1887,  c.  503,  limitiDg  assign- 
ments containing  preferences,  where  the  sur- 
plus which  went  to  the  wife  was  insnffldent  to 
satia^  the  claima  apon  which  ahe  waa  liable  as 
indorser, 

2.  The  wife's  liability  as  indorser  on  the 
creditor's  paper  was  a  sufficient  consideration 
for  the  transfer  to  her. 

Appeal  from  supreme  court,  general  term, 
Fifth  department 

Action  by  Arthur  M.  Dodge  and  others 
against  Everett  O.  Wader,  Jessie  McKech- 
Die,  and  others.  From  a  judgment  of  the 
general  term  (35  N.  Y.  Supp.  1106)  affirming 
a  Judgment  of  the  special  term  dismissing 
the  complaint,  plaintiffs  appeaL  Affirmed. 

Eldrldge  li,  Adams,  for  appellants.  Henry 
M.  Field,  for  respondmt 

BABTLETT,  3.  The  plaintiffs  are  Judg- 
ment creditors  of  Everett  O.  Wader,  holding 
claims  aggregating  about  $5,000,  and  seek 
in  tills  action  to  set  aside  a  transfer  by 
Wader  of  certain  of  his  property  to  the  bank- 
ing firm  of  McKechnie  &  Co.  and  his  wif^ 
Annie  8.  Wader,  on  the  ground  tliat  It  was 
frandnlent,  and  made  with  the  Intent  to 
binder,  delay,  and  defraud  creditors.  The 
defendant  Everett  O.  Wader,  prior  to  the 
SOtb  of  May,  1889,  was  a  lumber  dealer  at 
Ganandalgoa,  N.  Y.,  and  Mci^chnle  ft  C!o. 
were  bankers  at  the  aame  place.  On  that 
Aay,  Wader  owed  McKechnie  &  Co.  $18,904. 
part  of  which  waa  castomers'  paper  dis- 
counted by  the  latter  In  the  usual  course  of 
bn^ness,  and  Indorsed  by  Wader;  and  the 
remainder  was  represented  by  promissory 
notes  made  by  Wader,  indorsed  by  his  wife, 
and  discounted  by  the  bank. 

The  trial  court  found  that  prior  to  the 
29th  of  May,  1889,  McKechnie  &  Co.  bad  been 
demanding  further  security  of  Wader,  and 
the  latter  was  being  pressed  by  other  cred- 
itors. On  the  29th  of  May.  1889,  Wader 
executed  and  delivered  to  McKechnie  &  Co. 
an  Instrument  In  writing,  reading  as  fol- 
lows: 

"Know  all  men  by  these  presents,  that 
I,  Everett  O.  Wader,  of  Canandalgua,  N.  Y., 
for  and  In  good  and  lawful  considerations 
to  me  in  hand  p^d,  the  receipt  whereof  Is 
hereby  acknowledged,  by  James  McKech- 
nie, Jessie  McKechnie,  and  Alfred  Denbow, 
of  Canandaigua,  N.  Y.  (composing  the  firm 
of  McKechnie  &  Co.),  and  by  Annie  Sherwood 
Wader,  also  of  Canandaigua,  N.  Y.,  have  sold, 
assigned,  transferred,  and  set  over,  and  by 
these  presents  do  sell,  assign,  transfer,  and 


set  over,  unto  said  McKechnie  &  Co.,  and  to 
their  snrrlTors  or  assigns,  and  to  said  Annie 
S.  Wadw,  and  to  lier  heirs  and  ass^s.  In 
the  manner  herrinafter  stated,  my  persratal 
property,  as  follows,  to  wit:  AU  my  stock  of 
lumber,  of  all  kinds  and  descriptions,  tim- 
ber, lath,  shingles,  sewer  p^,  ladders,  posts, 
and  chimney  pipe,  the  same  being  all  I  have 
as  kept  and  stored  in  and  upon  and  abont 
what  Is  known  as  the  'Sherwood  Lumber 
Yard,*  In  Canandaigua,  on  the  west  side  at 
Bemls  street,  and  to  lure  and  to  hold  unto 
said  parties  of  the  second  part,  in  manner 
as  follows:  The  said  McKedinle  ft  Co., 
out  of  the  first  xwoceeds  of  the  aales  of  said 
lumber  yard  and  personal  property  her^n 
described  and  sold,  suffldait  to  r^ay  and 
reimburse  them  for  any  and  all  moneys 
due  or  to  grow  due  from  me  to  them  as  It 
now  ezlstc,  behig  $18,964.  with  Interest  add- 
ed,—that  is.  any  balance  tiot  othmrise  paid,— 
and  then  said  Annie  S.  Wader  to  have  and 
receive  all  the  r^nalnder  and  surplus;  it 
being  understood  by  and  betwera  the  part- 
is of  the  second  part  thoeto  that  McKech- 
nie ft  Co.  shall  have  the  paramount  right 
and  power  in  every  way  to  manage,  control, 
sell,  and  dispose  of  and  give  to  the  purchase 
or  purchasers  good  title  thereto.  *  *  • 
In  witness  whereof,  I  have  hereunto  set  my 
hand  and  seal,  this  29tb  day  of  May,  188a 
Everett  O.  Wader.  [Seal.] 

"In  tiie  presence  of  H.  M.  Field." 

This  Is  the  transfer  attacked  by  the  plain- 
tiffs. It  Is  found  that,  during  the  summer 
and  autumn  of  1888,  McKedinle  ft  Co.  real- 
ized from  the  sales  of  this  property  about 
$7,000;  tiiat  the  business  paper,  amounting 
to  abont  $6,000,  waa  paid  by  the  makera 
thereof;  and  that  the  balance  of  the  indebt- 
edness, abont  $5,000,  being  Wader's  notes 
Indorsed  by  his  wife,  was  paid  by  Mrs. 
Wader  on  or  about  December  28,  1889,  and 
McKechnie  ft  Co.  turned  over  to  her  the  bal- 
ance of  the  propwty  unsold  by  a  written 
Instrument,  and  surrendered  to  her  the  paid 
notes.  There  is  no  evidence  that  any  sur- 
plus remained  In  Mra  Wader's  hands  after 
she  was  relmbuqed  as  indorser,  while  there 
is  some  evidence  tending  to  show  the  con- 
trary. The  existence  of  a  surplus  will  not 
be  presumed.  It  was  further  found,  upon 
ample  evidence,  that  the  transfer  of  jtrop- 
erty  w  bonesUy  and  fairly  made,  for  the 
sole  pui^ose  of  securing  and  paying  to  the 
firm  of  McKechnie  ft  Ca  the  honest  debts 
due  from  Wader,  and  for  the  furthw  pur- 
pose of  protecting  and  securing  Wader's  wife 
from  any  liability  then  existing  as  Indorser 
of  her  husband's  paper  held  by  McKechnie 
&  Co.;  also,  that  McKechnie  ft  Co.  did  not 
know  at  the  time  of  the  transter  that  Wader 
waa  Indebted  to  the  plaintiffs,  and  tiiat  the 
Instrument  was  not  executed  to  hinder,  de- 
lay, or  de^nd  them;  al»^  that  Wader  was 
Insolvent  when  the  Inatrnment  was  executed, 
and  that  McKechnie  ft  Co.  took  Immediate 
possession  of  the  property  on  the  29th  of 
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May,  1889.  After  flodlng  these  facte,  and 
others  not  necessar}'  to  be  considered,  the 
trial  court  held  that  the  instrameut  of  trans- 
fer was  a  bill  of  sale  to  secure  and  pay  the 
bank  and  Mrs.  Wader,  and  dismissed  the 
complaint.  Wader  and  wife  did  not  answer, 
as  they  were  protected  by  stipulation  from 
costs,  and  the  surrlvor  of  the  banking  firm 
defended  this  action,  which  was  not  begun 
ontU  May,  18H. 

.The  plaintiffs  make  two  principal  points: 
a)  That  the  transaction  of  May  29,  1889, 
was  In  effect  a  general  assignment  for  the 
benefit  of  creditors,  with  a  preference  for- 
bidden by  the  statute;  (2)  that  the  instru- 
ment Is  fraudulent  and  Toid,  because  It  con- 
tains a  trust  for  the  ase  of  the  debtor's 
wife,  to  whom  he  was  not  indebted. 

The  claim  that  ttie  transfer  was  designed 
as  a  general  assignment  for  the  benefit  of 
creditors  cannot  be  sustained,  as  it  is  wholly 
unsupported  by  eTidence,  and  the  remaining 
question  is  whether  there  was  a  trust  for 
the  debtor's  wife,  to  whom  he  was  not  In- 
debted. 

The  facts  In  tills  case  are  undisputed,  and  It 
Is  difficult  to  understand  how  It  can  be  main- 
tained, In  the  face  of  them,  that  Mrs.  Wader 
was  the  beneficiary  under  a  fraudulent  trust, 
by  which  she  was  to  receive  the  surplus  after 
McKechnle  &  Co.  were  paid,  her  husband 
being  in  no  way  indebted  to  her,  and  the 
creditors  thereby  wronged  and  defrauded.  It 
Is  not  denied  that  Mrs.  Wader  was  the  in- 
dorser  of  her  husband's  paper  to  the  amount 
of  ^,000,  upon  wtilch  she  was  contingently 
liable  at  the  time  of  the  transfer,  nor  is  It 
disputed  that  she  subsequently,  and  before  re- 
ceiving the  surplus,  paid  the  paper  as  such 
indorser.  It  is  true  that  there  Is  no  evidence 
that  Wader  was  indebted  to  his  wife  In  addi- 
tion to  her  contingent  liability  as  Indorser; 
but  the  existence  of  that  obligation  was  a 
good  and  valuable  consideration  for  the  In- 
strument of  transfer,  so  far  as  Mrs.  Wader 
waa  concerned.  We  have  here  a  transfer 
that  was  honestly  and  fairly  made,  to  secure 
and  pay  lawful  debts  to  the  bank  and  Mrs. 
Wader.  Furthermore,  we  have  property 
transferred  that  sold  for  enough  to  pay  the 
bank,  and  the  balance  transferred  to  Mrs. 
Wader  was  insufficient  to  satisfy  her  claim  as 
Indorser.  It  Is  true  there  is  no  finding  as  to 
the  value  of  the  property  transferred  to  Mrs. 
Wader  by  the  bank,  but  Wader  swore  as  a 
witness  for  plaintiffs  that  the  property  so  set 
over  to  Mrs.  Wader  was  worth  about  $7(X).. 
It  is  also  the  fact,  as  already  pointed  out, 
that  plaintiffs  failed  to  prove  that  there  was 
any  surplus  after  Mrs.  Wader  was  paid.  The 
plaintiffs'  claim  is  that  the  instrument  of 
transfer  vesting  the  surplus  in  Mrs.  Wader 
rendered  it  void  ab  Initio,  and  that  the  ques- 
tion of  surplus  or  no  surplus  Is  Immaterial. 
In  support  of  this  proposition  Is  cited  Barney 
V.  Griffin,  2  N.  Y.  365.  and  similar  cases. 
These  cases  hold  that  an  assignment  by  an 
buolTent  of  hla  property  In  tnut,  to  pay 


certain  specified  creditors,  and  to  reconvey  the 
residue  to  the  debtor,  without  provision  for 
the  other  creditors,  Is  void.  No  such  result 
was  contemplated  or  accomplished  In  the  case 
at  bar.  The  transfer  now  attacked  was  to 
secure  and  pay  honest  debts,  and  no  proof 
was  offered  that  the  property  conveyed,  which 
was  properly  disposed  of,  exceeded  in  value 
the  amount  of  the  indebtedness. 

We  have  already  pointed  out  that  there  Is 
no  evidence  to  show  that  Wader  contemplat- 
ed a  general  assignment;  so  that  the  transfer 
sought  to  be  set  aside  is  not  affected  by  the 
statute  limiting  preferences  which  amended 
the  general  assignment  act  of  1877.  Laws 
1887,  c.  503.  This  court  has  very  recently. 
In  Tompkins  v.  Hunter,  149  N.  Y.  117,  43  N. 
E.  682,  considered  this  precise  question,  and 
restated  the  doctrine  of  the  common  law 
<whii:h  lias  never  been  departed  from  In  this 
state)  that  In  the  absence  of  statutory  restric- 
tions an  Insolvent  debtor  has  the  right  to  sell 
and  transfer  the  whole  or  any  portion  of  his 
property  to  one  or  mon?  of  his  creditors  In 
payment  of  or  to  secure  his  debts,  when  that 
is  his  boneat  purpose,  although  the  effect  of 
the  sale  or  transfer  Is  to  place  his  property 
beyond  the  reach  of  his  other  credltMS,  and 
render  their  debts  uncollectible.  Murphy  t 
Briggs,  89  N.  Y.  446,  452;  Knapp  v.  McGow- 
an,  96  N.  Y.  75,  86;  Paper  Co.  v.  O'Dough- 
erty,  36  Hun,  79,  afllrmed  99  N.  Y.  673;  WO- 
llams  V.  Whedon,  109  N.  Y.  333,  337,  16  N. 
H.  365;  Bank  v.  Williams,  128  N.  Y.  77,  78  N. 
E.  S3.  The  learned  counsel  for  the  ap[>el- 
lants,  confronted  by  this  principle,  has  en- 
deavored, with  much  ability,  to  distinguish 
the  case  before  us  from  such  a  transfer  as 
is  permitted,  but  has  failed  to  do  so.  The 
judgment  appealed  from  should  be  affirmed, 
with  coats.   All  concur.   Judgment  affirmed. 


(166  N.  T.  417) 

PEOPLE  ex  rel.  EDISON  ELEOTHIC  IL- 
LUMINATING CO.  OP  CITY  OF  BROOK- 
LYN V.  BOARD  OF  ASSESSORS  OF  OITT 
OF  BROOKLYN. 

{Court  of  Appeals  of  New  York.    Oct.  4. 
1888.) 

Taxation— PiTBKT  Rioam 
Patent  rights  are  not  taxable  by  a  state, 
since  they  are  created  hj  the  federal  govern- 
ment for  the  promotion  of  federal  purposes. 

Appeal  from  supreme  court,  appellate  di- 
vision, Second  department 

Certiorari  by  the  people,  on  the  relation  of 
the  Edison  ESectrIc  Illuminating  Company  of 
the  City  of  Brooklyn,  against  the  board  of  as- 
sessors of  the  city  of  Brooklyn,  to  vacate  an 
assessment  of  relator's  capital  stock.  From 
on  order  of  the  appellate  division  (46  N.  Y. 
Supp.  388)  affirming  an  order  of  the  special 
term  vacating  the  assessment,  defendant  ajH 
peals.  Affirmed. 

Almet  F.  Jenks,  for  appellant.  Frank  Har- 
vey Fldd  and  Edward  M.  Shepard,  for  re- 
spondent 
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PABKHR.  0.  J.  Whether,  under  the  tax- 
ing power  of  the  state,  patent  rights  may  be 
assessed,  has  not  been  passed  upon  by  this 
court  The  question  was  referred  to  as  an 
Important  one  in  People  t.  Barker.  139  N.  T. 
66,  84  N.  SL  722,  but  the  court  found  that  It 
was  not  necessary  to  decide  it  in  order  to 
dispose  of  the  case,  and  bo  declined  to  con- 
sider It  The  result  of  our  present  examina- 
tion leads  to  the  conclusion  that,  while  the 
question  has  not  beeu  heretofore  considered 
by  this  cour^  it  cannot,  after  all,  be  said  to 
be  an  open  one,  for  it  was  long  ago  asserted 
by  the  supreme  court  of  the  United  States 
that  patent  rights  were  not  taxable  by  the 
states;  and  the  doctrine  has  been  recognised 
so  often  since  that  it  must  be  fairly  regarded 
as  settled  In  that  court  And  If  we  are  right 
in  that  assumption,  then  It  Is  the  duty  of  this 
court  to  follow  It  The  argument  In  support 
of  the  doctrine  may  be  briefly  stated  as  fol- 
lows: The  constitution  of  the  United  States 
(artlde  1,  S  8*  subd.  S)  conferred  upon  con- 
gress the  power  to  "promote  the  progress  of 
science  and  useful  arts,  by  securing  for  lim- 
ited times,  to  authors  and  InventMrs,  the  ex- 
clusive right  to  their  respective  writings  and 
discoveries."  In  pursuance  of  this  power, 
congress  enacted  that  patents  should  be  is- 
sued to  Inventors,  which  should  secure  to 
tbem  for  a  limited  term  the  "exclusive  right 
to  make,  use  and  vend-  the  invention  or  dis- 
covery through  the  United  States  and  the 
territories  thereof."  Rev.  St  U.  S.  |  4884. 
Patent  .rights  are,  therefore,  granted  under 
the  federal  constitution,  and  necessarily  for 
the  promotion  of  federal  purposes.  Orant  v. 
Raymond,  6  Pet  218,  241;  Ames  v.  Howard, 
1  Sunm.  482,  Fed.  Cas.  No.  326;  Blanchard 
T.  Sprague,  3  Sumn.  635,  Fed.  Oas.  No,  1,51& 
The  federal  purpose  Is  primarily  to  stimu- 
late genius,  talent,  and  enterprise  by  holding 
out  that  encouragement  which  patents  give, 
but  ultimately  to  secure  to  the  whole  com- 
munity the  great  advantages  that  flow  from 
the  free  communication  of  secrets,  processes, 
and  machinery.  The  next  step  Is  that,  pat- 
ent rights  being  created  under  the  federal 
constitution  and  laws  for  a  federal  purpose, 
the  states  are  without  the  right  to  Interfere 
with  tbem.  The  right  to  tax  a  federal 
agency  constitutes  a  right  to  interfere  with, 
to  obstruct  snd  even  to  destroy  the  agency 
itself,  for,  conceding  the  right  of  the  state  to 
tax  at  all,  then  It  may  tax  to  the  point  of  de- 
struction. This  doctrine  Is  elaborately  dis- 
cussed by  Chief  Justice  Marshall  in  the  U. 
S.  Bank  Case  (McGulloch  v.  Maryland,  4 
Wheat  316),  wherein  the  court  decides  that 
congress  has  power  to  incorporate  the  bank 
as  a  federal  agency,  and  that  having  done 
80,  the  state  cannot  tax  the  bank  upon  Its  cir- 
culation. The  latter  proposition  Is  regarded 
as  a  necessary  conclusion  from  the  former. 
The  federal  government  having  the  right  to 
creflte  the  agency,  It  necessarily  has  the 
right  to  protect  It  not  only  from  destmction, 
but  from  Interference  from  any  other  gor- 


emment,  whether  such  interference  be  in  the 
gulae  of  taxation,  or  otherwise,  as  the  pow- 
er to  tax  Involves  the  power  to  destroy,  and 
the  power  to  destroy  may  render  useless  the 
power  to  create.  In  the  course  of  his  opin- 
ion. Chief  Justice  MarabaU  said:  "If  the 
states  may  tox  one  instrument  employed  by 
the  government  in  the  escecutlon  of  Its  pow- 
ers, they  may  tax  any  and  every  other  In- 
strument They  may  tax  the  mail;  they 
may  tax  the  mint;  they  may  tax  patent 
rights;  they  may  tax  the  papers  of  the  cus- 
tom house;  they  may  tax  Judicial  process; 
they  may  tax  aU  the  meaiu  employed  by  tlie 
government,— to  an  excess  which  would  de- 
feat all  the  ends  of  government**  Tbs  criti- 
cism upon  this  argument,  as  now  made,  is 
that  patent  rights  were  not  properly  classi- 
fied with  taxing  the  mall  and  taxing  the 
mint  for  while  the  latter  constitute  a  means 
of  government,  patent  rights  do  not;  that 
the  grantii^  of  patmts  by  the  government 
is  not  necessary  to  the  execution  of  Its  pow- 
ers, but  constitutes  merely  a  privilege  to  a 
person  to  exclusively  practice  or  exploit  his 
Inventions  for  his  own  benefit  a  privilege 
which.  If  It  prove  of  value,  should  bear  Its 
proportion  of  the  public  burdens  In  the  politi- 
cal division  having  Jurlsdlcticm  of  the  person 
and  property  of  the  inventor.  But  whether 
or  not  intent  rights  were  property  Included 
with  the  maHs  and  tlie  mint  and  Judicial 
process  as  a  means  of  government,  and  thus 
exempted  from  Interference  by  the  taxing 
power  of  the  states.  It  is  dear  that  from 
the  time  of  tb|B  decidon  in  the  U.  B.  Bank 
Case  until  now,  wherever  the  courts,  whetiier 
state  or  United  States,  have  liad  occasion 
either  to  consider  the  subject  or  to  refer  to 
it  they  have  conceded  it  to  be  settled  that 
patent  rights  are  not  assessable  under  the 
taxing  power  of  the  states.  In  Webber  ▼. 
Virginia,  108  U.  S.  344,  Webber  was  convict- 
ed In  the  state  court  of  unlawfully  sdllng 
certain  sewing  machines  without  first  having 
obtained  a  license  and  paid  the  tax  imposed 
by  law  for  the  privilege.  His  defense,  fu 
part,  was  that  the  machines  sold  were  cou- 
structed  according  to  the  speclflcatlonB  of  the 
patent  held  by  the  company.  This  point  was 
held  to  be  not  well  takes,  the  court  saying: 
"And  the  right  conferred  by  the  patent  l&ws 
of  the  United  States  to  biventori  to  sell  Qielr 
inventions  and  discoveries  does  not  take  the 
tangible  property  in  which  the  invention  or 
discovery  may  be  exhibited  or  carried  Into 
effect  from  the  operation  of  the  tax  and  li- 
cense laws  of  the  state.  •  •  ♦  It  Is  only 
the  right  to  the  Invention  or  discovery— tbe 
Incorporeal  right— which  the  states  cannot 
Interfere  with."  In  re  Sheffield,  64  Fed.  833, 
asserts  that  the  state  cannot  tax  the  right  to 
exclude  all  others  than  the  inventor  from  the 
use  or  sale  of  an  invention  or  discovery.  Six 
parte  Boblnson,  2  Bias.  309,  Fed.  Cas.  No. 
11,932;  May  v.  Buchanan  Co.,  29  Fed.  469. 
The  same  doctrine  has  been  laid  dovrn  by  the 
courts  of  last  resort  In  Femiaylvania,  Ken- 
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tacky,  and  Tennessee.  Com.  v.  MaDufactur- 
mg  Ck>.,  151  Pa.  St.  265,  21  AtL  U07,  1111; 
Com.  T.  Philadelphia  Co.,  1S7  Pa.  St  627,  27 
Atl.  378;  Com.  r.  Light  Co.,  167  Pa.  St  529, 
27  AtL  379;  Com.  t.  Petty,  96  Ky.  452,  39  S. 
W.  291;  State  r.  Butler.  S  Lea,  222.  It  has 
also  been  asserted  by  the  following  text  writ- 
ers: Cooley,  Const  LIm.  (6tb  Bd.)  590;  Coo- 
ley,  Tax'u  (2d  Ed.)  880;  Walk.  Pat  I  156. 
The  doctrine  Is  also  recognized  in  cases  that 
point  ont  the  distinction  between  the  right  to 
property  In  the  physical  snbstance  that  la  the 
fralt  of  discovery  and  the  right  of  discovery 
Itself.  The  latter,  It  Is  asserted  in  Patterson 
T.  Kentucky,  07  U.  S.  001,  S06,  "may  be  se- 
cured and  protected  by  national  authority 
against  all  interference;  but  the  use  of  the 
tangible  property  which  comes  Into  ^stence 
by  the  application  of  the  discovery  Is  not  be- 
yond control  of  state  l^lslation,  simply  be- 
cause the  patentee  acquires  a  monopoly  In 
his  discovery."  This  distinction  was  ob- 
served in  Com.  T.  Central  Dist  &  Print  Tel. 
Co.,  146  Pa.  St  121,  22  Atl.  841,  and  In  Same 
V.  Bmab  Electric  Light  Co.,  145  Pa.  St  147, 
22  AtL  844.  In  the  first  of  these  cases  the 
court  upheld  the  assessment  upon  the  ground 
tbax  the  Investment  of  the  relator  was  not 
made  in  the  patents  of  the  American  Bell 
Telephone  Company,  but  instead  In  the  lease 
of  the  Instmments  of  that  company  employed 
In  transmitting  or  reproducing  sound.  This 
decision  was  followed  in  the  Brush  Case,  au. 
pra,  in  which  the  Issue  of  stock  by  the  ^eIa^ 
or  to  pay  for  the  use  of  appliances  from  a 
parent  company  was  held  not  to  be  an  In- 
vestment in  patent  rights,  so  as  to  relieve  it 
from  the  operation  of  the  tax  laws  of  the 
state. 

While  It  appears  from  the  record  that  the 
case  at  bar  Is  not  analogous  to  either  of  the 
last  two  cases  cited,  the  ^pellant  insists 
that  another  question  is  presented,  which,  if 
answered  In  the  n^ative.  will  fidly  justify 
the  assessment  made.  The  qnestlon  Is  this: 
Assuming  that  patent  rights  are  not  taxable 
by  the  states,  and  that  the  capital  stock  of 
an  electric  company  Is  used  to  pay  for  the 
use 'of  methods  and  f^pllances  of  a  parent 
company,  protected  by  patents,  can  It  be  said 
that  this  stock  la  invested  in  patent  rights 
within  the  general  principles  that  patents  are 
not  taxable?  The  facts  assumed  to  exist  as 
the  basis  for  the  argument  in  support  of  a 
negative  answer  to  the  question  are:  The  1*6- 
lator  has  not  acqnlred  any  portion  of  the  pat- 
ent rights  of  the  Edison  Electric  Company, 
by  assignment  or  otherwise,  nor  has  it  in- 
vested any  part  of  the  f945,000  in  such  pat- 
ents, bnt  Instead,  such  Investment  was  made 
by  the  relator  for  the  privilege  of  doing  Its 
business  by  the  methods,  and  with  the  ma^ 
chlnery  of  the  parent  company;  and  the  ar* 
gument  briefly  Is  that  the  patent  Is  not  taxed 
by  the  assessment  complained  of,  and,  con- 
sequently, the  means  of  government  are  not 
taxed,  for  the  relator  is  not  the  patentee,  and 
does  not  stand  in  its  shoes.   B^tor  cannot 


s^  the  patents,  any  privileges  under  them, 
the  machinery  covered  by  them,  nor  the 
methods;  but,  as  the  record  comes  to  us,  we 
are  not  at  liberty  to  treat  this  case  as  If  the 
facts  were  established  upon  the  hearing,  as 
the  appellant's  argument  assumes  them  to  be. 

The  learned  counsel  calls  our  attention  to 
testimony  that  tends  to  create  a  suspicion 
that  if  the  agreement  between  the  companies 
had  been  offered  In  evidence,  it  might  have 
supported  his  view  of  the  nature  of  the  re- 
lator's relations  to  the  patent  rights  of  the 
Edison  Company.  But  the  agreement  was 
not  introduced,  and  whatever  conflict  there 
m^  be  In  the  testimony  on  the  subject  Is 
put  at  rest  by  the  special  term's  finding,  and 
Its  subsequent  affirmance.  That  court  found 
that  the  final  assessment  "Includes  ¥945,000, 
the  value  of  certain  patent  rights  owned  by 
the  relator,  which  had  been  granted  by  the 
United  States  for  certain  Inventions."  This 
court  can  neither  add  to  nor  subtract  from 
this  finding,  but  It  may  be  said  that  the  rec- 
ord does  not  indicate  that  either  the  assessors 
or  th^r  then  counsel  entertained  a  different 
view.  It  follows  that  the  question  propound- 
ed by  counsel  cannot  properly  be  answered, 
for  It  is  not  before  us.  The  order  should  be 
aJBrmed.   All  concur.   Order  affirmed. 


(168  N.  T.  6M) 

WBLLS  T.  TOLHAN. 

(Carat  of  Appeals  of  New  Tork.   Oct  4, 
1888.) 

Babiiibiits— Pkitats  Wat— (yONSTBDOnos  or 
Rbbksvatiom  ih  Dbbd. 

1.  The  owner  of  certain  land  conveyed  to 
defendant's  grantor  a  oortion  thereof,  reserv- 
ing the  right  of  way  to  nia  wood  lot  across  the 
lot  conveyedi  '%hen  said  lot  is  not  sown  with 
grain,  and  at  all  times  when  there  Is  sleigh- 
ing," and  conveyed  to  plaintiff  such  wood  lot 
The  original  owner  had  used  the  whole  prop- 
erty, and  had  access  to  the  wood  lot  by  a  road, 
which  had  become  so  defined  that  at  the  time 
of  each  sale  and  division,  It  could  be  identi- 
fied. Heid,  that  defendant  had  the  right  to  cul- 
tivate all  of  his  land,  indndfng  sach  roadway 
to  the  wood  lot  and  that  when,  acting  rea- 
sonably, and  according  to  the  course  of  good 
husbandry,  he  should  aow  that  part  of  tbo  lot 
embraced  in  such  way  to  grain,  plaintiffs  right 
to  use  sni±  easement  would  be  auspeuded* 
where  such  crop  was  capable  of  being  dam- 
aged by  driving  over  it. 

2.  Where  plaintiff  was  entitied  to  a  right  of 
way  over  defendant's  land  at  all  times  during 
sleighing,  and  at  other  times  when  such  land 
was  not  sown  to  grain,  by  virtue  of  a  reaerva- 
tion  thereof  in  the  conveyance  to  defendant's 
grantor,  his  right  to  use  such  easement  at 
such  timea  Implied  the  right  to  make  such  re- 
paira  as  might  under  all  the  circumatanees,  be 
resBonable  and  consistent  with  the  right  of  de 
fendant  to  cultivate  the  land,  who  muBt  rea- 
sonably exercise  such  right  in  the  ordinary 
way  ^  good  hoabandry,  out  not  for  the  pur* 
pose  of  defeating  plauitiS'B  use  of  anch  ease- 
ment 

Appeal  from  supreme  coort,  general  term, 

Fourth  department. 

Action  by  John  Wells  against  Bial  Tolman. 
FnuDa  a  Judgment  of  the  general  term  (34  N. 
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T.  Bupp.  840)  affirming  a  Judgment  for  [daln- 
tlfl,  defendant  appeals.  Bevosed. 

Raymond  Cobb,  for  appellant.  Bdward  H. 
Burdick,  for  respondent 

O'BRIEN,  J.  In  tills  action  the  plalntUF 
■ongbt  to  establish,  through  the  decree  of  a 
court  of  equity,  the  existence  of  an  easement 
or  right  of  way  over  the  defendant's  land, 
and  to  procure  an  adjudication  as  to  the  na- 
ture, character,  and  extent  of  tliat  right  The 
lands  of  both  parties  were  originally,  and  up 
to  the  month  of  April,  1860,  one  farm  ta 
about  100  acres,  Including  a  wood  lot  of  about 
SO  acrea.  On  that  date,  the  then  owner  of 
the  whole  property  conveyed  the  premises 
now  owned  by  the  defendant,  consisting  of 
about  86  acres,  including  the. north  half  of 
the  wood  lot  Thte  portion  of  the  farm  thus 
became  separated  from  the  rest  and  the  wood 
lot  was  divided  into  what  is  known  in  the 
ease  as  the  "norOi  halT'  and  the  "south  half." 
Aside  from  the  wood  lot  this  conveyance  em- 
braced «boat  2S  acres  of  the  original  farm, 
and  this  part  of  the  land  conveyed  is  known 
in  the  case  as  the  '^st  lot"  On  the  same 
day  the  then  owner  conveyed  to  the  plaintiff 
the  remainder  of  the  property,  including  the 
south  half  of  the  wood  lot  In  this  division 
of  the  farm,  the  south  half  of  the  wood  lot 
conveyed  to  the  plaintiff,  consisting  of  about 
10  acres,  was  wtirely  detadied  from  the  rest 
of  the  plaintdlTs  land,  and  could  be  reached 
only  by  passing  over  the  35  acres  which  the 
defendant  now  owns.  Before  the  sale  and 
division  of  the  farm,  the  then  owner  used  the 
whole  property,  and  had  access  to  the  wood 
lot  by  passing  over  the  85  acres,  or  some  part 
of  It,  The  road  over  which  be  drove  In  going 
to  and  returning  from  this  wood  lot  thus  be- 
came more  or  less  defined,  so  that  at  Oie  time 
of  the  sale  and  division  It  could  be  traced  and 
Identified.  Since  the  sale  of  the  25  acres  now 
owned  by  the  defendant  isolated  the  south 
half  of  the  wood  lot  from  the  rest  of  the  farm, 
the  owner,  in  making  the  conveyance  under 
which  the  defendant  has  acquir^  his  title.  In- 
serted therein  tbe  following  reservation:  "Re- 
serving the  right  of  way  over  the  east  lot 
to  and  from  the  wood  lot  at  all  times  when 
said  lot  Is  not  sowil  with  grain,  and  at  all 
times  when  there  is  sleighing."  The  original 
owner  thus  retained  the  rlg^t  to  have  access 
to  the  south  half  of  the  wood  lot  1^  means 
of  this  reservation,  and  this  right  passed  to 
the  plaintiff  when  the  rest  of  the  farm  and 
wood  lot  was  conveyed  to  him. 

The  construction  and  tme  meaning  of  the 
reservation  are  the  only  questions  involved  In 
this  appeal.  The  "right  of  way"  referred  to 
was  the  track  then  listing  over  which  the 
original  owner  passed,  and  so  tbe  courts  be- 
low have  held.  The  "east  lot"  was  the  25 
acres  conveyed  to  the  defendant's  grantors 
with  the  10  acres  comprising  the  north  half 
of  the  wood  lot  The  time  when  tbe  right  of 
passage  was  to  be  exercised  was  at  "all  times 


when  there  was  sleighing";  that  is,  when 
there  was  snow  or  Ice  upon  the  road  or  way 
theretofore  find  and  identified  by  practical 
location,  and  at  all  other  times  when  Hie 
same  way  or  track  was  not  "sown  witb 
grain."  The  defendant's  farm  of  25  acres 
was  subjected  by  the  grant  to  an  easement  In 
favor  of  the  owner  of  the  remaining  lands, 
but  the  right  of  way  was  qualified  and  limit- 
ed by  restrictions  as  to  the  time  and  manner 
of  enjoyment  It  could  be  used  at  all  times 
during  sleighing,  and  at  otbo:  times  when  tbe 
land  was  not  sown  to  grain.  The  purpose 
was  to  secure  access  to  a  wood  lot  and  that 
was  sufficiently  attained  by  limiting  the  time 
of  use  and  enjoyment  to  tbe  winter  months, 
or,  at  all  events,  to  that  part  oi  tbe  year 
when  the  land  was  not  under  cultlvatlim  for 
grain  crops.  It  Is  perfectly  evident  that  the 
parties  to  the  deed  containing  the  reservation 
of  the  easement  Intended  that  the  grantee  of 
the  25  acres  should  have  tbe  right  to  plow 
and  sow  the  land  embraced  within  the  Umfts 
of  the  way  as  theretofore  used.  In  the  regular 
and  ordinary  way  of  husbandry,  and  that  du- 
ring the  time  It  was  sown  to  tbe  right 
of  passage  was  suspended.  Tbe  language  of 
the  restriction  is  not  open  to  any  construction 
that  would  deprive  the  defendant  of  tbe  use 
of  his  land  for  the  ordinary  purposes  of  hus- 
bandry, and  there  is  no  reason  apparent  In 
the  case  why  the  courts,  by  construction, 
dMuld  convert  an  easement  carefully  quali- 
fied and  limited  by  dear  language.  Into  a 
graeral  and  unrestricted  right  of  way.  Her^ 
man  v.  Roberts.  119  N.  Y.  S7,  28  N.  £.  442; 
Mansfield  v.  Sh^rd,  184  Mass.  520. 

Upon  a  careful  examination  of  the  record. 
It  will  be  seen  that  there  Is  no  allegation  In 
the  comi^alnt  or  finding  of  fact  that  the  de- 
fendant ever  refused  to  allow  the  plaintiff  to 
pass  over  the  land  at  the  times  mentioned  In 
the  grant  The  plaintiff  does  not  allege,  and 
it  has  not  been  found,  that  the  defendant  In 
any  way  Interfered  with  the  use  of  tbe  right 
of  way  as  reserved;  that  is  to  say,  during 
sleighing,  or  when  the  land  was  not  sown  to 
grain.  What  the  plaintiff  really  claimed  and 
sought  to  establish  in  this  action  was  some- 
thing more  extensive  than  can  be  deduced 
from  the  reservation  in  the  grant  upon  which 
the  easement  depends.  In  other  words,  be 
claimed  tbe  general  and  unrestricted  right  of 
way  by  prescription,  or,  in  tbe  language  at 
tbe  complaint  the  right  of  passage  "over  and 
upon  said  rl^t  of  way  and  easement  with 
his  teams  and  otherwise  as  be  saw  fit  and 
proper,  at  all  times  and  In  all  seasons,  irre- 
spective of  crops,  snow,  or  oQierwlse."  He 
also  claimed  a  right  of  way  by  necessity,  but 
he  failed  to  allege  and  tbe  record  is  silent 
with  respect  to  any  act  on  the  part  of  tbe 
defendant  In  violation  of  the  reservation  In 
the  deed.  Tbe  trial  court  held  that  the  plain- 
tiff was  not  entitled  to  a  right  of  way  by 
prescription  or  necessity,  but  confined  the 
plaintiff  to  such  rights  or  easements  In  tbe 
defendant's  lands  as  were  supposed  to  be  re- 
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served  In  the  grant  already  referred  to.  But 
the  courts  below  have  apparently  given  to 
this  reservation  a  constrncdon  which  secures 
to  the  plaintiff  all  that  he  asked  by  prescrip- 
tion or  necessity.  This  la  not  so  apparent 
from  the  opinion  as  from  the  findings  and 
Judgment.  It  will  be  seen  that  at  least  two 
points  are  decided  by  the  judgment  which 
virtually  confer  upon  the  plaintiff  the  right 
to  use  the  easement  at  all  times,  and  thus 
converts  what  was  a  qualified  and  limited 
right  of  way  into  a  general  one,  and  practical- 
ly nullifles  the  restrictions  as  to  user  con- 
tained in  the  deed  creating  the  easement. 

1.  It  has  been  held  that  the  restriction 
against  the  use  of  the  easement  when  the 
east  lot  Is  sown  to  grain  applies  only  when 
the  "whole  lot"  Is  devoted  to  that  purpose. 
This  means  that,  If  the  defendant  uses  any 
part  of  the  25  acres  for  pasture,  meadow,  or 
root  crops,  the  easement  becomes  general  for 
all  purposes,  and  the  exception  In  regard  to 
the  use  when  the  land  is  sown  to  grain  has 
no  application.  In  other  words,  unless  the 
defendant  devotes  every  foot  of  his  small 
farm  to  grain  crops,  he  must  lose  the  benefit 
of  the  exception.  This  Is  an  extreme,  and, 
as  I  think,  unwarranted,  construction  of  the 
language  of  the  deed,  and  does  violence  to 
the  Intention  of  the  parties.  The  original 
owner  divided  his  farm,  and  sold  25  acres  of 
It  to  the  defendant's  grantors,  making  the 
reservation  in  favor  of  what  remained  of  his 
estate  of  the  right  of  way  to  the  wood  lot 
in  the  restrictive  language  of  the  grant  The 
part  thus  conveyed  was  a  small  farm,  near 
the  limits  of  a  large  city.  It  cannot  be  sup- 
posed tliat  the  parties  had  In  mind  when  re- 
serving the  right  of  way,  or  contemplated 
such  an  event,  as  the  sowing  of  every  foot 
of  this  whole  farm  of  25  acres  to  grain.  It 
might  as  well  be  urged  that  the  language  of 
the  reservation  with  respect  to  the  use  of  the 
easement  during  the  winter  months  referred 
to  a  time  when  the  whole  25  acres  were 
covered  with  snow  or  Ice,  whereas  these 
words  obviously  refer  to  times  when  there 
was  sleighing  on  the  beaten  track,  whatever 
conditions  existed  on  the  rest  of  the  lot.  So, 
also,  the  restriction  implied  in  the  reservation 
against  the  use  of  the  easement  when  the 
lot  was  sown  with  grain  refers  to  the  land 
embraced  within  the  limits  of  the  road,  as 
fixed  and  d^ned  by  previous  use.  Any  other 
construction  renders  the  language  meaning- 
less, and  the  whole  provision,  so  far  as  it 
attempted  to  restrict  the  use  of  the  easement 
to  certain  limits  or  seasons,  absurd.  The 
true  meaning  and  construction  of  the  deed 
Is  that  the  defendant  has  the  right  to  culti- 
vate all  of  his  land,  including  the  beaten 
track  to  the  wood  lot,  and  when,  acting  rea- 
sonably, according  to  the  regular  course  of 
good  husbandry,  he  shall  sow  that  part  of 
the  lot  embraced  In  the  way,  or  any  substan- 
tial part  of  it,  to  grain,  the  plahitlfTs  right 
to  use  the  easement  Is  suspended  during  the 
time  that  the  grain  crop  is  upon  the  ground, 
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or  capable  of  being  damaged  by  driving  over 
it.  When  the  parties  to  the  deed  created  the 
easement,  it  was  clearly  intended  that  the 
owner  of  the  25  acres  should  have  the  right 
to  use  oil  the  land  for  agricultural  purposes; 
and  hence  the  right  of  way  was  so  limited 
and  restricted  as  to  secure  that  end.  The 
right  of  way  to  a  wood  lot  is  generally  Im- 
portant only  in  the  winter  season,  and  it  is 
capable  of  use  in  such  a  way  that  the  ovra- 
ers  of  the  soli  and  the  easement  may  enjoy 
the  property  which  each  has  in  the  soil;  and 
a  reasonable  and  limited  use  of  a  way,  such 
as  the  deed  in  this  case  grants,  Is  not  Incon- 
sistent with  the  right  to  cultivate  the  land. 

2.  The  judgment  also  confers  upon  the 
plaintiff  the  right  to  enter  upon  the  defend- 
ant's land,  and  repair  the  way  at  such  times 
and  with  such  materials  as  he  may  desire. 
He  may  use  stone,  gravel,  or  timber,  and 
make  just  as  good  a  road  as  his  interests  or 
his  fancy  may  dictate.  Of  course,  if  he  may 
do  that,  it  necessarily  excludes  the  right  of 
the  defendant  to  cultivate  his  land,  or,  at 
least,  that  part  of  it  embraced  within  the 
limits  of  the  way  for  sowing  grain,  or  any- 
thing else.  It  converts  what  was  originally 
a  beaten  track  over  defendant's  land  into  a 
general  highway  for  the  benefit  of  the  plain- 
tiff, without  compensation  of  any  kind,  and 
works  a  radical  change  in  the  agreement  of 
the  parties,  as  evidenced  by  the  deed  under 
which  the  easemrait  exists  In  any  form.  I 
do  not  think  that  this  Is  a  fair  construction 
of  the  conveyance.  The  right  of  the  plaintiff 
to  use  the  easement  during  sleighing,  and 
when  the  land  Is  not  sown  to  grain.  Implies 
the  right  to  make  such  repairs  as  may,  under 
all  the  circumstances,  be  reasonable.  But 
such  repairs  must  be  consistent  with  the 
right  of  the  defendant  to  cultivate  the  land, 
and  any  change  in  the  surface  of  the  soil  that 
Interferes  materially  with  that  right  is  a  vio- 
lation of  the  spirit  and  terms  of  the  convey- 
ance. The  repairs  which  an  easement  of 
such  a  special  and  limited  character  ordi- 
narily needs  are  furnished  by  the  use  of  the 
soil  itself,  without  importing  into  it  any  for- 
eign substance  or  material 

The  real  origin  of  this  controversy  is  not 
very  dlfiicnlt  to  perceive.  It  seems  that, 
when  the  reservation  of  the  easement  was 
made  In  the  deed,  the  purpose  which  the  par- 
ties had  in  view  was  the  use  of  the  wood  lot 
as  such.  Although  there  was  then  a  stone 
quarry  upon  it,  no  particular  use  had  yet 
been  made  of  it;  and  It  evidently  was  not,  as 
subsequently  developed,  considered  in  shaping 
the  nature  or  extent  of  the  easement.  But, 
since  that  time,  what  was  then  a  mere  wood 
lot  has  become  a  valuable  stone  quarry,  and 
the  right  of  way  that  answered  all  the  plaln- 
UfTs  purposes  30  years  ago  does  not  answer 
them  now.  Hence  the  cause  of  action  stated 
in  the  complaint  is  based,  not  upon  any  vio- 
lation of  the  terms  of  the  deed,  but  upon  a 
claim  of  a  general  right  of  way  by  prescrip- 
tion or  necessity.   luaBmaeh  as  the  courts 
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below  have  denied  the  plaintUTs  claim  to  a 
right  of  way  based  upon  prescription  or 
necessity,  It  la  somewhat  difficult  to  see  why 
that  result  did  not  end  the  controTersy. 
When  the  plaintiff  was  allowed,  after  failing 
to  establish  the  substantial  allegations  of  his 
complaint,  to  fall  back  upon  a  claim  under 
the  deed  that  had  never  been  the  subject  of 
controrersy,  and  to  recoTer  a  judgment,  with 
costs,  against  the  defendant.  It  was  certainly 
taking  a  very  liberal  and  favorable  view  of 
his  rights.  As  already  observed,  tiie  plain- 
tiff made  no  claim  that  the  defendant  ever 
made  any  objection  to  his  use  of  the  ease- 
ment during  sleighing,  or  when  the  land  was 
not  sown  to  grain;  and  there  la  no  finding  in 
the  record  that  he  did.  The  plaintiff  alleges, 
and  It  Is  found,  that  up  to  the  SOtta  of  May, 
1882,  he  used  said  right  of  way  for  all  pur- 
poses as  be  might  wish,  without  hindrance 
or  Interruption;  and  the  only  act  charged 
against  the  defendant  in  violation  of  the 
phLintUTs  rights  Is  that  on  said  30th  day  of 
May,  1882,  the  defendant  forbade  him  from 
further  using  the  way,  and  erected  a  fence 
across  the  same.  But  it  appears  that  at  this 
date  the  defendant  had  plowed  the  land,  and 
had  sown  the  same  to  buckwheat;  and.  If  the 
language  of  the  deed  means  anything,  he  had 
the  right  to  do  that  The  defendant  also 
built  a  temporary  fence  across  the  roadway, 
for  the  purpose  of  keeping  bis  own  cattle.  In 
an  adjoining  pasture,  out  of  the  grain,  and  at 
the  same  time  offereid  to  permit  the  plaintiff 
to  cross  and  recross  hli  lands  to  the  wood 
lot  by  another  route,  shorter,  but  with  slight- 
ly steeper  grades;  but  he  refused  to  recog- 
nize the  right  of  the  plaintiff  to  cross  hlM 
land  when  it  was  sown  with  grain,  and  the 
plaintiff  refused  to  accept  anything  else  but 
a  general  and  nnresttlcted  use  oC  the  way,  at 
all  times. 

This  is  the  real  and  only  controversy  be- 
tween the  parties,  and.  If  I  am  right  in  the 
construction  of  the  language  of  the  deed  cre- 
ating the  easement,  it  is  obvious  that  the 
plaintiff  had  no  standing  In  a  court  of  equity. 
In  brief,  the  case  is  this:  The  defendant  re- 
fused to  allow  the  plaintiff  to  cross  his  land 
when  It  was  sown  with  grain,  offering  him 
a  passage  at  another  place  not  sown  with 
grain.  The  plaintiff  refused  this  offer,  and 
Insisted  upon  his  right  to  pass  over  defend- 
ant's land,  whether  it  was  sown  with  grain 
or  not  He  then  brought  this  action  in  eq- 
uity, basing  his  claim  upon  prescription  and 
the  doctrine  of  necessity,  both  of  which 
claims  the  court  rejected,  but  at  the  same 
time,  awarded  to  him  all  he  asked,  with 
coats,  under  the  construction  of  the  deed 
which  has  been  already  referred  to.  The  de- 
fendant is  still  the  general  owner  of  every 
foot  of  the  25  acres,  and  Is  vested  with  every 
right  and  incident  of  ownership  not  expressly 
reserved  in  the  deed  from  which  his  title  Is 
derived.  The  only  reservation  in  that  deed, 
as  'We  have  seen.  Is  the  privilege  of  passing 
over  the'  land  to  the  wood  lot  at  certain  times. 


namely,  during  the  season  of  sleighing,  a&d 
when  the  land  covered  by  the  easement  was 
not  sown  to  grain.  The  judgment  in  this 
case  awards  to  the  Dlaintlff  much  more  ex- 
tensive rights,  and  correspondingly  curtails 
the  rights  of  the  defendant  as  general  owner. 
It  Is  quite  as  important  that  the  rights  of  the 
latter  should  be  defined  and  respected  as  those 
of  the  plaintiff  in  the  easement  The  right 
of  the  defendant  to  cultivate  all  the  land 
was  not  curtailed  by  the  reservation  In  the 
deed,  but  on  the  contrary,  was  expressly 
recognized;  and  he  may  exercise  that  r^ht 
In  a  reasonable  and  proper  way.  In  the  regu- 
lar and  ordinary  way  of  good  husbandry,  but 
not  for  any  captious  end,  or  for  the  purpose 
of  def rating  the  plalntUTs  use  of  the  ease- 
ment, aa  described  In  the  deed.  The  plaintiff 
may  repair  the  way  In  a  manner  suitable  to 
the  limited  character  of  the  easement  but 
not  BO  as  to  Interfere  materially  with  the 
right  of  the  defendant  to  use  and  cultivate 
the  land  as  part  of  his  farm.  In  these  par- 
ticulars the  judgment  should  be  modified, 
without  costs  to  eithor  party  In  this  court 
or  the  courts  below,  and,  as  so  modified,  af- 
firmed. In  case  this  result  should  not  re- 
ceive the  assent  of  the  court,  then  the  Judg- 
ment should  be  reversed,  and  a  new  trial 
granted;  costs  to  abide  the  final  award  of 
costs  In  the  case.  Ail  concur  except  BABT- 
LBTT.  J.,  not  voting,  and  MARTIN  and 
VANN,  JJ.,  not  sitting.  Judgment  reversed, 
and  new  trial  ordered;  costs  to  abide  final 
award  of  costs  In  the  case. 


(Ue  N.  T,  661) 
PEOPLE  V.  VAN  TASSEL. 

(Court  of  Aroeals  ot  New  Toik,    Oct  4. 


CanniTAL  Law— Bvidbnob  —  Aots  avd  Daaun*- 

TION8  OF  CONFEDBR&TBS — AHOTOBR 
CBIUB— iMPBACaMBHT. 

1.  Where  there  is  sulDcieat  evidence  to  jns- 
tlfr  the  conclusion  that  several  persons  char- 
ged with  a  crime  were  acting  with  a .  common 
puipose  and  design,  the  acta  and  declarations 
of  each,  frcmi  the  cominenc^nent  to  the  con- 
summation of  the  offense,  are  admissible 
against  the  others,  thoogh  It  does  not  a[^ar 
that  there  had  been  a  previous  combination 
or  confederacy  to  cMnmit  the  offense. 

2.  The  fact  that  a  transaction  tends  to  prove 
another  crime  does  not  render  it  inadmissible 
where  it  is  otherwise  material  or  relevant 

8.  Kvidenee  in  relation  to  collatenU  matters, 
adduced  on  cross-examination  as  a  basis  of  im- 
peachment, is  pn^rly  excluded,  unless  It  is 
material  or  relates  to  a  fact  brought  out  by  ad- 
verse connsel. 

Appeal  from  supreme  court,  appellate  divi- 
sion. Second  department 

James  Van  Tassd  appeals  trdm  a  Jndg 
ment  of  the  appellate  division.  Second  de- 
partment (50  N.  T.  Supp.  63),  aflOrming  a 
Judgment  ctmvictlng  defendant  of  maboma- 
tlon  of  perjury.  Affirmed. 

Wm.  H.  Wood,  for  the  Pw^le.  Qeorge 
Wood,  for  respondent 
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BABTLSrrr.  J.  in  1896  tbe  defendant 
broncht  an  action  to  recoTer  damagea  for 
peraonal  Injurlea  which  be  claimed  to  have 
susteliwd  by  falling  Into  an  ucavatlon  In 
Ualn  Btreet;  In  the  eity  of  Foughkeepde. 
The  trial  resulted  In  a  verdict  for  tbe  <Aty. 
The  defendant  was  nnable  to  prodoce  any 
wltneaaea  In  that  action  who  saw  tbe  a^ 
ieged  acddent  He  afterwards  brooi^t  an 
action  against  Adrlance  &  Son,  tbe  contract- 
wa  who  had  charge  of  the  work  In  Mala 
street,  and  np<m  that  trial  be  produced  two 
witnesses,  Boehle  and  Hannlgan,  who  swore 
that  they  helped  Uft  bint  out  of  the  exGava- 
tl(m  Into  which  be  had  fanau  Tbe  jnry 
found  tac  tbe  defendants. 

Aa  tbe  drcumstancea  attendtaig  this  trial 
were  suspldoua,  investigation  was  had,  and 
this  defendant  and  Jacob  Bleek  were  arrest- 
ed on  a  charge  of  subcxnatlon  of  perjury  in 
procuring  one  Roehle  to  swear  falsely.  The 
latter  was  arrested  on  a  charge  of  perjury, 
but  he  tamed  state's  endenee,  and  was  not 
^osecuted.  The  d^ndant  and  Bleck  elect- 
ed  to  be  tried  separately,  were  convicted, 
and  are  now  aerring  sentences  in  state'a 
pElaon.  The  wellate  division  of  the  Sec- 
ond d^artment;  in  afflrmhig  this  conriction, 
lield  tbe  evidence  abundantly  sufficient  to 
warrant  tbe  verdict  which  was  rei^red, 
and  confined  ita  investigatlona  to  legal  errors 
aUeged  to  have  bwn  committed  upon  the 
triaL  A  perusal  of  the  record  discloses  a 
sbaxp  conflict  In  the  evidence.  The  ques- 
tions of  fact  were  tm  the  Jury,  and  the  ver- 
dict    final  unless  reverslUe  error  Is  fbund. 

The  first  point  made  by  tbe  ajKteUant  is 
that,  aa  Boehle  stood  confessed  as*  a  wOItnl, 
daiiberate  perjurer,  his  testimony  was  to  be 
wb(dly  disregarded.  While  It  is  doubtful 
whether  this  point  Is  prop^ly  ratoed,  yet  it 
appears  the  trial  Judge,  of  his  own  motion, 
said  to  the-Jury  that  this  witness  was  a  self- 
confessed  perjurer,  and  that  they  might  give 
Ilia  testimony  such  credit  as  they  found  It 
deserved,  and  they  could  be  aided  by  the  sur- 
ronndlng  drcumstances  of  corroboration. 
There  waa  no  exception  to  this  portion  of  the 
cha^,  and  the  defendant  has  no  reason  to 
complain  of  these  instructions  to  the  Jury. 

It  is  next  insisted  that  It  was  errw  to  per- 
mit the  people  to  show  that  during  the  period 
when  defendant  Is  alleged  to  have  been 
searching  for  witnesses,  he  and  his  agent 
made  the  effort  to  Induce  others  to  swear 
falsely  than  those  who  subsequently  took  the 
s^d;  also  that  It  was  error  to  admit  evi- 
dence of  various  transactions  and  declara- 
tions within  the  same  period  of  time,  when 
defendant  was  not  present  It  Is  wen  set- 
tled that  where  there  la  snfflclent  evidence 
to  Justify  the  con(9nslon  that  different  per- 
sons charged  with  a  crime  were  acting  with 
a  c(Hnmott  purpose  and  design,  although  It 
does  not  appear  there  has  been  a  previous 
combination  or  confederacy  to  commit  the 
particular  offense,  yet  the  acts  and  declara- 
tions of  each,  from,  the  commencement  to  the 


consnrnmation  of  llie  offense,  an  evidence 
against  tbe  others.  A  considracy  may  be 
proved  by  cbreumstantlal  evidence,  and  par- 
ties performing  disconnected  overt  acts,  all 
contribntlng  to  the  same  result,  may,  by  the 
circumstamieB  and  their  general  connection 
or  otherwise,  be  satisfactorily  shown  to  be 
confederators  in  the  commission  of  the  of- 
fense. KeUey  v.  People,  66  K  T.  666;  Peo- 
ple V.  Bassford,  8  N.  T.  Or.  B.  218;  People 
V.  lfurpby,'Id.  838;  Adams  v.  Peofle.  9 
Hun,  89;  People  v.  HcKane,  143  N.  T.  456, 
88  N.  B.  060;  People  v.  Peckena,  163  N.  T. 
076,  47  N.  Bt.  883.  SMdence  of  other  tran- 
sactlona,  oUienflse  material  or  r^vant.  Is 
not  Inadmissible  mnely  because  it  tmds  to 
prove  another  crime.  People  v.  Fedcens, 
168  N.  T.  576,  47  N.  B.  883;  Bfayer  v.  People. 
80  N.  Y.  876;  People  v.  Oreenwall.  106  N. 
T.  286k  16  N.  B.  404;  Peiqile  T.  Shea.  147 
N.  7.  79,  41  N.  B.  606;  People  v.  McKane. 
143  N.  T.  466,  88  N.  B.  860;  People  v.  Mur- 
phy, 186  N.  T.  46a  32  N.  B.  138;  Hope  v. 
People,  83  N.  T.  41& 

On  crosft«nniinatlon  of  some  ot  tbe  peo- 
ple's witnesses,  defendantfa  counsti  sought 
to  examine  them  in  relation  to  eoUatosI 
matters,  evidratly  aa  a  basis  for  Inqteadt- 
ment,  but  the  evidence  waa  objected  to  and 
emuded.  Such  evidence  must  be  material 
or  relate  to  a  fact  broi^t  out  by  advene 
counsel  Carpoiter  v.  Ward,  80  N.  T.  248; 
PUto  V.  BeynoUa,  27  N.  T.  686;  Btokes  v. 
Petqde.  68  N.  T.  164. 

Then  are  several  other  points,  lnv(^lng 
the  order  of  proof  and  the  admission  and 
rejection  ot  evidence,  which  we  will  not  re- 
fer to  at  length;  tliey  have  been  carefully 
considered,  and  present  no  error.  The  Judg- 
ment appealed  from  should  be  affirmed.  All 
concur.  Jndgmoit  affirmed. 


aw  K.  T.  my 

COAPMAN  V.  LYNCH. 

(Conrt  of  Appeals  of  New  York.    Oct.  4, 
1808.) 

CSOBPORlTtONS— COITTRAOTB  ULTRA  VlKBS  —  WBBX 
BlOBT  Ot  AOTlOV  ACORUIS— LlUlLITT 

or  DiBSOToi^LiHrrAnoMS. 

1.  Under  BeT,  St  fist  Bd.)  pt.  1,  p.  600, 
c.  18,  tit  8,  S  3,  prohibitiog  corporations  other 
than  banking  corporations  from  recelring  de- 
ports, the  act  of  a  corporation,  not  organised 
for  banking  pupoees,  in  receiTlng  tonds  on 
deposit,  is  oltra  vires. 

2.  The  right  of  action  to  recover  the  amount 
thereof  accrues,  and  the  statute  of  limitations 
begins  to  ran,  from  the  date  of  the  deposit. 

3.  In  an  action  againat  a  director  to  recover 
the  amount  of  sach  deposit,  under  Laws  1875, 
c.  611,  making  directors  liable  for  the  debts 
of  the  corporation  upon  its  failure  to  Gle  its 
annual  report,  failures  to  file  the  annual  re- 
port subsequent  to  the  deposit  do  not  stop  tbe 
statute  from  ronning  or  remove  the  bar  there- 
of. 

4.  Nor  la  the  raaning  at  the  statute  st(%q^ 
by  either  credits  of  payments  or  charges  of  i»- 
terest  on  the  d^wdt  account. 

Appeal  from  supreme  court;  geoerat  term, 
Fourth  department 
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Action  by  Frank  B.  Chapman  against  Pat- 
rick Lyncb.  From  an  order  of  the  generU 
term  affirming  a  Judgment  entered  upon  a 
nonault.  plaintiff  appeals.  Affirmed. 

Edwin  Nottingham,  for  appellant;  Frank 
Hlscock,  for  respondent. 

HAIOHT,  J.  This  action  was  bronght  to 
recover  the  sum  of  98,973.37,  the  amount  due 
and  owing  the  plaintiff  by  the  American 
Dairy-Salt  Company,  Limited  a  business  cor- 
poration orpmlzed  under  chapter  611  of  the 
Laws  of  1875.  The  action  Is  sought  to  be 
maintained  against  the  defendant  upon  the 
ground  that  he  was  a  director  of  the  corpo- 
ration, and  as  such,  in  company  with  his 
associates,  had'  failed  to  file  the  annual  re- 
port reanlred  by  the  statute  durtng  the  years 
1881  to  1888.  Inclnsive.  Tbis  Is  a  twin  ac- 
tion to  that  of  Chapman  t.  Comstock,  re- 
ported In  58  Hmi.  325.  11  N.  Y.  Supp.  920. 
and  in  this  court  In  184  N.T.  S09,  SI  N.  E. 
876.  The  erldence  reported  upon  this  trial 
is,  in  substance,  the  same  as  ttiat  In  the  for- 
mer case.  The  facts  as  stated  in  the  former 
case  in  this  court  are  as  follows:  "On  and 
prior  to  February  11,  1882,  the  plalntlft  held 
a  promissory  note  for  910,880.00  of  the  Onon- 
daga Coarse-Salt  Assoclatloii,  of  which  Thom- 
as Molloy  was  treasurer.  Ttat  company 
was  winding  up  its  business,  and  desired  to 
pay  the  note.  The  plaintiff  asked  Holloy  if 
he  had  any  place  he  could  use  the  money  for 
him,  saying  that  he  had  no  place  for  It,  and 
did  not  want  to  use  it  at  that  time.  HoUoy 
said  he  could  take  It  for  the  American  Dairy- 
Salt  Company,  Limited,  of  which  he  was  also 
treasurer.  Further  couTersation  took  place 
with  reference  to  the  responsibility  of  the 
company  and  Its  directors,  resulting  In  the 
plaintiflTs  leaTlng  the  money  with  that  com- 
pany, and  it  issued  to  him  a  pass  book,  In 
which  was  entered,  'Frank  B.  Chapman,  in 
special  account  with  the  American  Dairy- 
Salt  Company,  Limited.'  Under  the  credit 
column  was  entered,  'February  11, 1882,  cash, 
910,880.90,'  and  semiannually  thereafter  in- 
terest was  credited  tq>on  that  amount  at  the 
rate  of  6  per  cent.  The  plaintiff  was  sub- 
sequently paid  $4,300,  April  30,  188S;  $1,000, 
June  1.  1888;  and  $1,000.  July  11,  1888.— for 
which  receipts  were  given.  Shortly  after 
the  last  payment  was  made  the  company 
failed,  and  refused  to  pay  the  balance,  and 
In  October  following  a  receiver  was  appoint- 
ed." 

It  is  alleged  in  the  complaint  that  the  mon- 
ey was  deposited  with  the  company  by  the 
plaintiff,  and  was  payable  only  upon  demand. 
This  allegation  was  controverted  by  the  an- 
swer, in  which  It  was  alleged  that  the  money 
was  loaned  to  the  company  without  time, 
and  was  recoverable  by  the  plaintiff  at  any 
and  all  times  without  demand.  It  was  fur- 
ther alleged  In  the  answer  that  the  corpora- 
tion was  not  organised  or  authorized  to  do  a 
banking  business,  or  to  receive  dspoaUs  of 


money,  but  was  ftHrbidden  by  law  from  so 
doing,  and  tliat  more  than  three  years  had 
elapsed  after  the  cause  of  action  accrued  be- 
fore the  commencement  of  this  action.  Upon 
the  trial  of  the  former  action  the  case  was 
submitted  to  the  jury,  which  found  a  verdict 
in  favor  of  the  plaintiff.  A  motion  for  a 
new  trial  was  then  made  upon  the  minutes 
of  the  court,  upon  the  grounds  speciSed  in 
the  Code,  which  motion  was  denied,  and  an 
appeal  was  then  taken  by  the  general  term 
from  the  Judgment  and  from  the  order  deny- 
ing the  new  trial.  The  general  term  re- 
versed both  the  Judgment  and  the  order,  and 
awarded  a  new  trial.  In  the  order  of  re- 
versal the  general  term  certified  that  it  was 
held  and  decided  "(1)  that  the  verdict  ought 
to  have  been  directed  In  fS.vor  of  the  defend- 
ant or  a  nonsuit  granted;  09  that  the  verdict 
Is  against  the  evidence;  that  the  several 
exceptions  taken  to  the  refusal  to  charge 
present  errw." 

In  the  appeal  which  was  brouj^t  from  the 
order  of  the  general  term  to  this  court  it  was 
here  held  that  the  appeal  from  the  order  de- 
nying the  moticm  for  a  new  trial,  made  upon 
the  minutes,  brought  up  for  review  In  the 
general  term  the  question  as  to  whether  tbe 
TraxUct  was  against  the  weight  of  the  evi- 
dence; and,  that  question  being  properly  be- 
fore the  court,  its  oxAex  reversli^  the  Judg- 
ment was  not  reviewable  in  this  court,  un- 
less it  appeared  from  the  record  that  the  et- 
der  was  affirmed  as  to  tlie  facts,  or  the  ap- 
peal therefrom  dlsmlssedr-followlng  a  long 
line  of  authorities,  which  are  cited  in  the  re- 
port of  that  case. 

In  this  case  another  question  Is  now  pre- 
sented, which  was  not  then  considered,  and 
that  is,  assuming  the  money  to  have  been  de- 
livered by  the  plaintiff  to  the  corporation  as 
a  deposit  and  not  payable  untU  demanded, 
was  such  a  contract  valid  and  authorized, 
and  did  it  prevent  the  running  of  the  statute 
of  limitations?  The  alleged  deposit  was  made 
on  the  llth  day  of  February.  1882.  The  di- 
rectors of  the  corporation  did  not  make  the 
report  required  by  the  statute  during  the 
years  18S1  to  1888,  inclusive.  Tills  action 
was  commenced  on  the  27th  day  of  Septem- 
ber, 1889.  The  action  Is  for  a  penalty,  de- 
pends wholly  upon  the  statute,  and  falls 
within  the  third  snbdtvlslon  of  section  383 
of  the  Code  of  Civil  Procedure.  Losee  v.  Bnl- 
hird.  79  N.  Y.  404;  Knox  v.  Baldwin.  80 
K.  Y.  610;  DnckworUi  v.  Boach,  81  N.  Y.  48. 
The  statute  ot  limitations  commenced  to  ruu 
from  the  time  that  the  cause  of  action  ac- 
crued to  the  plaintiff.  When  did  It  acorue? 
As  we  have  seen,  default  in  filing  the  report 
had  already  occurred  when  the  deposit  was 
made;  but,  under  the  alleged  contract  for  de- 
posit, it  is  claimed  that  no  action  could  be 
maintained  ttiereon  until  after  demand  had 
been  made  and  pigment  refused.  The  plain- 
tiff thus  had  it  in  his  power  to  ptevoit  the 
running  of  the  statute  by  neglecting  to  moke 
a  demand  f(v  the  money,  and  tbus-lndeflufte* 


Digitized  by  Google 


FEOFLE  T.  WUiMABTH, 


277 


1y  perpetuate  tbe  llabOIty  of  the  defendant 
for  tlie  peiialt7-  The  claim  of  tbe  defendant 
Is  tliat  the  position  of  the  plaintiff  la  unteo- 
abie;  that.  If  there  vaa  a  contract  that  the 
money  should  be  received  by  the  corporation 
■on  deiioslt,  It  was  ultra  vires,  nnauthorlzedt 
and  void;  and  that  an  action  as  for  money 
had  and  received  was  arallalde  to  tbe  plain- 
tiff from  tbe  date  of  the  deposit 

Section  13  of  the  act  under  which  the  cor- 
poration was  organised  provides  that  it  diall 
be  lawful  for  the  corporatitHi  to  borrow  mon- 
■ey  for  Its  legitimate  purposes.  It  does  imt, 
however,  authorise  It  to  receive  money  upon 
deposit.  It  Is  con^nded  on  behalf  of  tbe  ap- 
pellant tiiat  the  statute  against  unanthorlsed 
ttanklng,  which  originally  prohibited  corpora- 
tbms  from  rec^vlng  deposits  unless  author- 
ised so  to  do.  was  repealed  1^  diapter  4(K!  of 
the  Laws  of  1882.  However  tiiat  may  be^ 
tbe  Revised  Statutes,  with  reference  to  the 
ffeneral  powers,  privileges,  and  liabilities 
-owptwatlonB,  were  left  In  force,  and  so  re- 
mained until  they  were  Incorporated  Into  the 
general  corporation  law  of  1882.  Rev.  St  (1st 
Ed.)  pt  1,  p.  600,  c.  18,  tit  8,  S  8,  provides: 
"In  addition  to  the  powers  enumerated  In  tbe 
first  section  of  this  title  and  to  those  eiqwess- 
1y  given  in  its  charter,  or  In  the  act  under 
which  it  Is  or  shall  be  Incorporated,  no  corpo- 
ration shall  possess  ot  exerctoe  any  corporate 
powers  except  su<!b  as  shall  be  necessary  to 
the  exercise  of  the  powers  so  enumerated  and 
fltlven."  Id.  M:  "No  corporation  created,  or 
to  be  created,  and  not  expressly  Incorporated 
for  banking  purposes,  shall,  by  any  ImpUca- 
tlon  or  construction,  be  deemed  to  possess  the 
power  ot  discounting  bills,  notes  or  other  evi- 
dences of  debt,  of  receiving  deposits,  of  buy- 
ing gold  and  silver,  bullion,  or  foreign  coins, 
«f  buying  and  selling  bills  of  exchange,  or  of 
Issuing  bills,  notes,  or  other  evidences  of  debt, 
upon  loan,  or  for  circulation  as  money." 
Here  we  have,  In  the  first  place,  an  express 
etetntory  provision  prohibiting  flie  corpora- 
tion from  exercising  powers  not  given  to  It, 
which  are  not  necessa^  for  the  exerdae  of 
the  powers  for  which  It  was  created;  and.  In 
tbe  second  place,  an  e3q;>reBB  prohibition 
against  receiving  deposite  unless  Incorporated 
for  banking  purposes.  Words  could  hardly 
be  found  that  would  make  the  meaning  more 
•dear. 

The  American  Dairy-Salt  Gomjpany,  Llmlt- 
<ed,  was  a  business  corporation  organized  for 
the  manufacture  of  salt.  It  was  incorporated 
under  a  statute  which  autiiorlzed  the  forma- 
tion of  business  companies,  was  adapted  for 
tbe  purposes  of  such  organizations,  and  con- 
tained none  ot  the  safeguards  which  have  al- 
ways been  exacted  and  required  of  corpora- 
tions authorized  to  do  a  banking  business,  or 
the  receiving  of  the  money  of  others  on  de- 
posit for  safekeeping  or  Investment  We  thus 
And  a  reason,  founded  on  public  policy,  for 
tbe  prohibition  contained  m  tbe  statute  re- 
iferred  to,  applying  to  corporations  not  ex- 
jtreesly  Incorporated  under  tbe  statute  pro- 


viding for  the  Incorporation  of  banks,  which 
contains  tiie  safeguards  exacted  from  such 
corporations  which  are  to  engage  In  the  busi- 
ness of  dealing  with  the  money  of  others.  It 
appears  to  us  that  the  corporation^  In  ac- 
cepting the  funds  of  the  plaintiff,  in  special 
account  upon  deposit,  exceeded  Ite  corporate 
power,  and  engaged  In  a  business  In  which 
It  was  not  authorized,  and  that,  consequentiy, 
Ite  contract  with  the  plaintiff.  If  suA  was  Its 
nature,  was  ultra  vlroB.  If  so,  the  plalntUTs 
right  of  action  for  the  moneys  delivered  to 
the  corporation  at  once  accrued. 

It  Is  not  out  purpose  here  to  enter  upon  any 
discussion  as  to  whether  the  contract  in  ques- 
tion was  malum  In  se  or  was  simply  a  con- 
tract unauthorized.  Tha  ooxpontlon  Is  not 
here  seeking  to  enforce  any  of  the  provlslona 
of  the  contmct  In  either  case  the  contract 
Was  ultra  vires,  and  formed  no  obstade  to  an 
Immediate  action  for  the  money.  Neltiier  do 
we  de^n  It  necessary  to  enter  upon  any  ex- 
tended reference  to  tbe  authorities.  Tbe  sub- 
ject of  ultra  vires  of  contriicte  has  recently 
been  considered  In  this  court  In  tbe  case  of 
Gaslight  Co.  V.  Claffy,  151  N.  T.  24,  4fi  N. 
E.  300,  In  which  Chief  Judge  Andrews  and 
Judge  Yann  have  engaged  In  an  daborate  dis- 
cussion of  the  authorities.  Tbe  cases  of 
Trust  Ca  v.  Helmer,  77  N.  T.  64,  and  Pratt 
V.  Short.  70  N.  T.  4S7,  while  distinguishable 
In  many  features,  tend  strongly  to  sustain 
the  conclusion  which  we  havf^  reached. 

It  must  be  remembered  that  this  action  Is 
prosecuted  to  recover  a  penalty.  The  action 
liaving  once  accrued  and  the  stetnte  ran 
against  It,  the  bar  becomes  complete,  notwitb- 
Btendlng  the  subsequent  defaulte  of  tbe  de- 
fendant and  his  associates  In  filing  the  annu- 
al reporte  called  for  by  the  statute.  Neltiier 
do  we  understand  that  subsequent  partial 
paymente  by  the  corporation  upon  account 
affect  the  running  of  the  statute;  they  may, 
as  to  the  corporation  under  Ite  contract  to 
pay,  but  cannot  operate  to  extend  the  Uablllty 
of  tbe  defendant  for  the  penalty  Incurred  by 
him.  Rector,  etc.,  v.  Vanderbllt,  08  N.  T. 
170-175;  Loaee  v.  Bollard,  78  N.  T.  404. 

Nor  do  we  think  that  the  crediting  of  the 
Interest  upon  tbe  account  semiannually  af- 
fecte  tbe  liability,  of  the  defendant  The 
cause  of  action  having  once  accrued,  and  tbe 
defendant  having  become  liable  f<Hr  the  pen- 
alty, tbe  stetnte  commenced  to  run,  and  was 
not  stopped  by  either  credits  of  payment  or 
the  diarges  of  Interest  accrued  thereafter 
made  by  the  company.  The  Judgment  should 
be  affirmed  with  costs.  AH  concur,  except 
MARTIN,  J.,  not  sitting,  and  YANN,  not 
voting..  Judgment  affirmed. 

(166  N.  T.  566) 

PEOPLE  T.  WILMARTH. 

(Court  oC  Appeals  of  New  York.    Oct  4. 
1808.) 

JUBORS— QUALiriOATIOH— AOTUAL  BlAB.' 

1.  The  existence  on  .tiie  part  of  a  pro^sed 
juror  of  an  opinion  aa  to  the  guilt  or  inno- 
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ceuce  of  accused  constitDtes  a  prima  fade  dis- 
qualification. 

2.  A  juror  who  had  an  opinion  as  to  the 
gnilt  or  innocence  of  accused  declared  that  in 
spite  of  it  he  would  decide  the  case  on  the  evi- 
dence, under  the  law  as  laid  down  b;  the  coart. 
Code  Cr.  Proc.  §  376,  qualifies  a  person  as  a 
juror  If  he  declares  that  he  believes  that  bis 
opinion  as  to  the  suUt  or  innocence  of  accused 
will  not  influence  uis  verdict,  and  that  he  can 
reader  an  impartial  verdict,  according  to  ttie 
evidence.  Em,  that  the  juror  did  not  state 
bia  belief  as  to  whether  hfs  opinion  wonld  in- 
fluence his  verdict,  or  whether  he  could  ren- 
der an  impartial  verdict,  and  it  was  hraice  er- 
ror to  overrule  a  challenge. 

Appeal  from  supreme  eomt,  appellate  dl- 
Tldon,  Third  department. 

Frank  H.  Wllmarth  was  convicted  of  grand 
larceny  in  the  second  degree,  and  of  forgery 
In  the  third  degree.  From  an  order  and  judg- 
ment of  tiie  appellate  dlylslon  (61  N.  T.  Snpp. 
689  revering  ttn  judgment  of  convlctkui, 
and  awarding  a  new  trial,  the  people  appeal. 
Affirmed. 

Henry  Y.  Borst,  for  the  People.  Boben  P. 
Anlbal,  for  respondent 

PABIvER,  a  J.  During  the  Impaneling  of 
the  jury,  one  Hollenbecfe  waa  called  as  a  ju- 
ror, and  examined  as  to  his  qualiflciatlous. 
He  testified,  among  other  things,  that  he 
had  read  what  purported  to  be  the  testimo- 
ny in  regard  to  this  matter  taken  before  the 
committing  magistrate;  that  In  reading  It  be 
had  formed  an  opinion  in  regard  to  the  guilt 
or  innocence  of  the  defendant  WUmarth;  that 
such  opinion  was  decided  and  fixed,  and  evi- 
dence would  be  required  to  remove  It  "Q. 
And  considerable  too?  A,  Oonsiderable.  Q. 
Yon  think  that  you  are  as  unbiased  and  un- 
prejudiced to  ait  in  this  case  as  you  would 
hare  been  if  you  hadn't  read  that  In  the  pa- 
per? A.  I  do  not  Q.  Bo  you  fe^  that  you 
are  yourself  as  competent  to  go  in  there  and 
try  this  case  as  If  you  had  not  read  and  form- 
ed an  opinion?  A.  No;  I  do  not  think  I 
would  be;  not  quite.  I  don't  think  I  would 
be  a  fair  and  unprejudiced  man  to  try  the 
case  against  Ikfr.  WUmarth  the  way  I  feel 
now."  Further  answers  were  made  by  the 
Juror  to  questions  put  by  counsel  bearing  up- 
on the  existence  of  a  present  opinion  by  him 
touching  the  guilt  or  innocence  of  the  defend- 
ant, which,  while  tending  to  show  that  Hollen- 
beck  was  a  fair-minded  man.  nevertheless  con- 
firmed the  accuracy  of  the  statemoits  bear- 
ing npon  his  quallficatkms  as  a  juror,  which 
we  have  quoted. 

The  existence  on  the  part  of  a  person  call- 
ed as  a  juror  of  an  opinion  as  to  the  guUt 
or  Innocence  of  a  person  charged  with  a 
crime  couBtltutes  prima  facie  a  dlsqualifica- 
Uon.  People  v.  McQuade,  110  N.  Y.  284, 18  N. 
E.  156.  But  It  does  not  conclusively  establish 
disqualification,  for  the  statute  steps  in  and 
provides  that  the  existence  of  such  an  opinion 
or  impression  "Is  not  a  sufficient  ground  of 
challenge  for  actual  bias,  to  any  p«son  oth- 
erwise legally  qualified.  If  he  declare  on  oath 


that  he  beeves  that  such  oplnlcm  or  Impres- 
sion will  not  Influence  his  Terdlct,  and  tliat 
he  can  render  an  Impartial  verdict  according 
to  the  evidence,  and  the  court  is  satlsfled  that 
be  does  not  entertain  such  a  present  opinion 
or  impression  as  would  Influence  his  verdict" 
Coda  Cr.  Froc.  S  376.  After  a  juror  makes  the 
declaration  provided  for  by  the  statute,  then 
it  is  for  the  trial  court  to  determine  whether 
the  juror  does  entertain  such  a  present  opin- 
ion or  Impression  as  will  influence  his  verdict; 
and  the  decision  made  In  such  a  case  Is  nec- 
essarily one  of  fact,  not  reviewable  in  this 
court  But,  If  be  fails  to  make  sucb  a  declara- 
tion, then  the  disqualification  prima  fade 
established  by  his  answers  is  not  overborne, 
and  a  decltion  by  the  trial  court  that  the 
juror  does  not  entertain  such  a  present  opin- 
ion or  impression  as  will  influence  his  verdict 
is  without  evidence  to  support  It 

We  will  now  turn  to  the  record  for  the  pur- 
pose of  ascertaining  whether  HoUenbeck 
made  such  a  declaration  as  the  statute  calls 
for;  for,  if  he  did,  the  determination  of  the 
trial  court  that  he  was  a  properly  qualified 
juror  has  evidence  to  support  It,  and  it  may 
not  be  reviewed  in  this  court;  but.  If  be  did 
no^  then  the  court  erred,  as  a  matter  of  law, 
In  overruling  the  challenge  Interposed  by 
the  defendant  A  question  was  asked  by  tbe 
district  attorney  which  presaits  the  appear- 
ance of  having  been  intended  as  a  compliance 
with  the  statute.  It  reads:  "Q.  In  spite  of 
any  prejudice  or  any  opinion  you  might  have, 
you  would  go  into  the  box  and  dedde  tbe 
case  iqion  the  evidence  that  was  given  here, 
under  the  law  as  laid  down  by  tbe  court, 
would  you  not?  A.  I  would."  It  will  be 
observed  that  tbe  questiott  did  not  call  for 
the  belief  of  the  Juror,  nor  did  it  direct  his 
mind  to  the  inquiry  which  the  statute  de- 
mands, whether,  in  bis  opinion,  be  b^eved 
that  such  an  (pinion  or  Impression  would  not 
influence  his  verdict  The  statute  calls  for 
the  belief  of  tbe  witness  upon  two  subjecte: 
First  whether  tbe  opinion  or  Impression 
which  tbe  juror  bu  wtU  Influence  his  ver- 
dict; and,  second,  whether  he  can  render  an 
impartial  verdict  according  to  the  evidence. 
The  question  put  omitted  entirely  to  inquire 
of  him  whether  he  b^eved  that  tbe  opinion 
or  impression  he  bad  would  not  influence  his 
verdict  The  statute  not  only  requires  such 
lnqnli7>  but  it  is  a  most  Important  feature  of 
ite  prorislons.  It  directe  the  attention  tit  the 
witness  to  the  fact  that  he  Is  eqpected  to 
make  a  careful  analysis  of  his  opinions  or 
impressions,  and  then  to  declare  on  oath  Ms 
belief  as  to  whether  they  will  influence  his 
verdict  This  was  entirely  omitted,  as  we 
have  seen.  The  question  did  not  even  attempt 
to  cover  anything  accept  tbe  succeeding  pro- 
vision of  the  section,  which  is  that  the  juror 
believes  he  can  render  an  Impartial  verdict  ac- 
cording to  the  evidmce.  And  as  to  that  pro- 
vision the  belief  of  the  witness  was  not  asked, 
nor  iraa  an  equivalent  «q»restion  employed, 
as  m  People  v.  Uartcll,  188  N.  Y.  606.  88  N. 
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£.  838.  Instead,  the  witness  was  asked 
whether  be  "would  decide  the  case  npon  the 
eridencc."  The  question  suggested  to  him  his 
duty,  and,  as  an  upright  man,,  he  readily 
promised  to  do  IL  But  such  a  promise  Is  not 
in  compliance  with  either  the  letter  or  the 
spirit  of  the  statute,  which  seeks— First,  to 
direct  the  mind  of  the  Juror  to  a  careful  in- 
trospection, to  the  end  that  he  may  be  able 
advisedly  to  declare  on  oath  his  belief  whether 
the  opinions  or  Impressions  which  be  has  will 
influence  his  verdict;  and,  second,  whether 
he  can  render  an  impartial  verdict  according 
to  the  evidence.  This  statute  is  the  outcome 
of  many  years  of  experience  of  lawyers  and 
judges  In  the  trial  of  criminal  causes,  and  It 
should  not  be  frittered  away  by  a  recognition 
on  the  part  of  the  courts  of  loose  or  Ill-con- 
sidered  substltuteB  as  equivalents.  In  orer- 
ruling  the  challenge,  therefore,  the  court 
erred  to  the  prejudice  of  defendant,  who,  hav- 
ing exhausted  his  peremptory  challenges, 
was  compelled  to  allow  Hollenbeck  to  sit  as  a 
joror.  It  Is  claimed  that  other  errors  were 
made  upon  the  trial,  hut,  as  the  error  we  have 
conddered  calls  for  an  affirmance  of  the  de- 
cision of  the  appellate  division  reversing  the 
Judgment,  we  have  deemed  It  best  not  to  take 
up -the  other  questions.  The  Judgment  should 
be  affirmed.       concur.  Judgment  affirmed. 


(156  N.  T.  fJS) 
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Sales— FaAOouLKST  Reprebbntatioks— Daxaobb 
— EvinnNCB—  Relevancy  — Cokrespondbncb  — 

WlTNKBSEB  —  lUPBAOBlfKHT  —  DiSOaETION  Or 
COCRT. 

1.  In  an  acdon  for  deceit,  the  extent  of  the 
investigation  into  facts  Iwaring  on  defendant's 
«indor  and  integrity,  of  plaintiffs  reliance  on 
the  representations  made,  and  of  the  materiaii- 
tr  -of  the  injury,  rests  largely  in  the  discze- 
tion  of  the  trial  court. 

2.  A  bnyer  may  rely  on  the  seller's  state- 
ments in  relation  to  the  Bnbject-matter  of  their 
negotiations  which  are  actually  or  presumably 
witttin  the  tatter's  knowledge. ' 

3.  In  an  action  for  deceit  in  inducing  a  pur- 
'*hase  of  corporation  stock,  damages  are  shown 
by  proof  that  part  of  the  representations  con- 
sisted in  a  false  statement  of  the  company's 
assets  liabilities,  and  business,  since  the  value 
of  the  stock  for  purchase  is  directly  affected 
thereby. 

4.  In  an  action  for  deceit  in  a  sale  of  cor- 
poration stock,  a  letter  written  by  the  purchas- 
er to  the  seller  after  the  sale,  stating  that  a 
record  of  the  corporation  was  missing,  and  ask- 
ittf;  the  seller  to  find  it.  and  that  the  corporation 
was  at  a  loss  to  look  up  its  business  intelli- 
l^ntly,  occasioned  by  a  prior  letter  from  the 
seller,  though  oot  in  response  thereto,  ia  not  ia- 
ndmissible  as  a  statement  by  plaintiff  In  his 
own  favor,  but  is  admissible  as  part  of  the  cor- 
renioBdence  between  the  parties. 

5.  Where  defendant  In  an  action  for  deceit 
in  the  sale  of  corporation  stock  to  plaintiff  tes- 
tified that  be  had  informed  original  stock  sub- 
scribers at  what  figure  a  patent  account  which 
wss  one  of  the  assets  had  been  taken  by  the 
corporation,  testimony  of  subscribers  as  to  what 
stntements  defendant  did  make  in  reference 
thereto  does  oot  raise  a  new  issue,  but  Is  ad- 
missible in  impeachment. 


6.  Where  part  of  the  deceit  practiced  tn  In- 
ducing a  purdiase  of  stock  was  representations 

of  the  value  of  property  turned  over  to  the  cor- 
poration at  its  formation,  evidence  of  the  ac- 
tual value  of  the  property  so  turned  over  is 
admissible. 

Appeal  from  supreme  court,  general  term. 
Fifth  department. 

Action  by  Richard  E.  Townsend  against 
Edward  O.  Feltbouseo.  From'a  Judgment  of 
the  general  term  (35  N.  T.  Supp.  538)  affirm- 
ing a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Adalbert  Moot,  for  appellant  Narrls  Mor^ 
ey,  fior  respondent 

GRAY,  J.  This  action  was  brought  to  re- 
cover damages  for  the  fraud  alleged  to  have 
been  practiced  upon  the  plaintiff  by  the  de- 
fendant in  the  sale  of  sliares  of  the  capital 
stock  of  a  corporation  known  aa  the  Buffalo 
Steam  Pump  Company.  The  plalntltC's  at- 
tention bad  been  attracted  to  an  advertise- 
ment, In  November,  1880,  Inserted  by  the  de- 
fendant, and  offering  his  Interest  In  the  com- 
pany for  sale.  He  communicated  with  the 
defendant  and  thereupon  negotiations  were 
set  on  foot  and  conducted,  in  Interviews  and 
in  correspondence,  which  resulted  in  the  pur- 
chase of  the  defendant's  625  shares  of  the 
stock,  at  the  price  of  >60  per  share,  in  the 
latter  part  of  January,  1891.  The  c<»npialnt 
charges  that  this  purchase  was  induced  by 
fraudulent  representations  on  the  part  of  the 
defendant  as  to  the  amount  of  the  actual 
property  and  assets  of  the  corporation,  ex- 
clusive of  the  value  of  the  good  will,  and  In- 
clusive of  the  profits  made  In  the  previous 
two  years  of  its  existence,  and  of  $25,000 
paid  in  cash  by  the  subscribers  to  an  Issue 
of  capital  stock  at  the  time  of  its  organiza- 
tion. It  was  charged,  In  substance,  that  the 
defioidftnt  undertook  to,  and  did,  make  Repre- 
sentations and  statements  to  the  plalntUT  to 
show  what  was  the  condition  of  the  com- 
pany's affairs,  what  Its  assets  and  liabilities 
were,  and  what  the  actual  profits  of  the  bnsi- 
ness  in  the  two  past  years,  and  that  these 
representations  and  statements  made  a  false 
showing  of  these  matters,  and  were  Imowing- 
ly  made  and  furnished  by  the  defendant  for 
the  purpose  of  deceiving  the  plaintiff  as  to 
the  company's  true  condition,  past  and  pres- 
ent and  of  thereby  inducing  him  to  purchase 
the  defendant's  shares  of  stock.  It  was  also 
charged  that  the  cash  paid  In,  at  the  time  of 
the  organization  of  the  corporation,  upon  the 
sale  of  shares  of  Its  capital  stock,  and  which 
was  represented  by  the  defendant  as  forming 
part  of  the  corporate  assets,  had  been,  In 
fact,  at  once  withdrawn  by  blm  from  the 
business;  as  had  been  other  moneys  through 
the  medium  of  the  company's  notes,  made  by 
him  as  Its  president  The  defendant's  an- 
swer was  a  denial  of  the  various  allegations 
of  the  complaint,  charging  the  defendant  with 
the  representations  and  statements  complain- 
ed of  as  being  false,  a^d  as  having  been  made 
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to  deceive  the  plaintiff  Into  the  purchase  of 
the  stock;  and  It  was  alleged  in  defense  that 
the  plaintiff  made  the  purchase  upon  his  own 
■nvestlgatloas  and  jadginent,8nd  notbecause 
of  any  statements  or  representations  of  the 
defendant  Upon  the  Issue  thus  made,  the 
parties  went  to  trial  before  a  special  Jury, 
and  a  great  mass  of  evidence  was  submitted, 
containing  the  testimony  and  exhibits  addu- 
ced on  either  side.  The  Jury  awarded  the 
plaintiff  a  verdict  for  a  substantial  sum, 
though  less  than  be  bad  demanded,  and  the 
Judgment  upon  tbe  verdict  has  been  affirmed 
by  the  general  term.  A  review  of  the  case 
contained  In  the  appeal  book  shows  that  there 
was  sofDcloit  support  In  the  evidence  for  the 
verdict. 

The  corporation  was  formed  tn  July,  1883, 
with  a  capital  of  f  16O.O0O,  to  take  over  the 
IHiopertles  and  business  of  the  defendant's 
firm  of  Yolker  &  Feltbonsen.  and  defendant 
became  its  president  Shares  amounting  to 
^126,000  of  the  capital  stock  were  Ismei  to 
the  members  of  the  firm.  In  purchase  of  Its 
IiropertleB,  business,  and  good  will,  and  the 
balance  was  Issued  to  subscribers  for  cash. 
At  tbe  time  of  the  negotiations  for  the  sate 
to  the  plaintiff  of  defoidant's  lAiares,  the 
business  hod  been  going  on  for  a  little  over 
two  years,  and  It  was  the  plalntUTs  contm* 
tion  that  oral  and  wrlttai  statements  were 
made  and  exhibited  to  him,  which  exaggerat* 
ed  the  existing  assets  of  the  company,  di- 
minished Its  actual  liabilities,  and  falsely  rep- 
resented that  substantial  profits  had  been 
made  in  the  conduct  of  the  business  since  its 
inception;  and.  In  support  of  this  contention, 
he  submitted  much  evidence,  in  the  testimony 
of  himself  and  of  other  witnesses.  Chi  the 
other  hand,  the  defendoiu  contended  that 
there  was  no  fraud  Intended  or  practiced  is 
the  transaction;  that  it  was  a  case  where  the 
plaintiff  did  not  rely  on  tiie  defendant's  rejffe- 
sentations,  but  upon  his  own  judgmoit,  aft- 
er an  inquiry  and  Investigation  into  the  com- 
pany's affairs,  and  that  in  no  material  re- 
spect were  tlie  statements  from  books  or  ac- 
counts Inaccurate,  or  calculated  to  deceive. 
In  support  of  his  position,  he  rdled,  not  only 
upon  evidence  given  by  himself  and  by  other 
witnesses,  but  iQpon  what  the  evidence  of 
the  plaintiff  himself  showed  as  to  his  Inquir- 
ies and  examinations  to  ascertain  and  fix 
the  actual  value  of  the  corporate  stock.  To 
discuss  the  evidence  In  this  record  would  sub- 
serve no  useful  end.  Considerable  latitude 
was  allowed  by  the  trial  Judge,  in  its  admis- 
sion, to  both  sides,  and  not  without  reason; 
in  view  of  the  more  or  less  necessary  range 
of  the  Inquiry  over  tbe  acts  and  transactions 
of  the  parties.  An  issue  Involving  Uie  hon- 
esty of  the  part  played  by  the  defendant  in 
procuring  the  plaintiff  to  purchase  his  shares 
of  stock,  and  the  extent  to  which  reliance 
was,  In  fact,  i^oced  upon  his  statements  by 
the  plaintiff,  as  an  intendli^  purchaser,  Justi- 
fied a  broader  fidd  of  Judicial  inquiry.  It 
was  necessary,  not  only  that  the  evidence 


should  establlafa,  or  tend  to  establish,  the 
falsity  of  tbe  statements  made,  but  also  that 
they  were  Imown  to  l>e  false,  and,  to  that  end, 
facts  and  circumstances  showing  the  defend- 
ant's means  of  knowledge,  and  bearing  upon 
the  candor  and  integrity  of  bis  acts.  In  his 
connection  with  the  corporation  and  the  man- 
agement of  its  business,  were  more  freely 
admissible  in  evidence.  In  order  that  there 
might  be  furnished  the  basis  for  a  decision 
as  to  the  existence  of  an  intention  to  dispose 
of  bis  Interest  upon  a  fraudulent  valuation. 
The  latitude  of  examination,  whether  In  the 
Investigation  of  these  facts  and  circumstan- 
ces, or  In  those  ^ibiting  the  plaintiff's  atti- 
tude to  the  defendant  and  the  extent  of  bis 
dependence  upon  his  statMuents  and  of  the 
materiality  of  the  injury  complained  of,  rest- 
ed largely  In  the  wise  discretion  of  the  trial 
court  A  full  revelation  of  facts  concerning 
the  formation  and  affairs  of  this  corporation, 
organized,  as  it  was,  by  the  defendant  to  buy 
out  the  property  and  moneys  of  his  old  firm, 
and  thereafter,  more  or  less,  under  his  di- 
rection, could  not  prejudice  him.  If  the  repre- 
sentations and  statements  were  honest  on  bis 
part  His  liability  to  respond  to  the  plaln- 
tifTs  claim  depended  upon  an  intention  to  de- 
ceive and  damages  resulting  in  consequence. 
If  be  made  his  stat^ents  and  representa- 
tions in  an  honest  belief  of  their  truth,  be 
would  not  be  liable  in  such  an  action.  If 
it  was  a  case  of  bad  Judgment,  or  of  care- 
lessness in  statement,  merely,  there  would 
be  no  el^oit  of  fraud.  It  was  for  the  Jury, 
therefore,  after  being  put  In  possession  of 
all  the  facts  and  circumstances  of  the  case, 
to  pronounce  upon  the  questions  raised,  and 
to  say  whether  the  plaintiff  made  the  pur- 
Chase  as  tbe  result  of  his  own  tovestigaUons, 
and  In  the  exerdse  of  his  Judgment,  as  in- 
formed In  material  matters  by  himself,  or 
whether  the  defendant  had  intentionally  de- 
ceived taim,  and  had  procured  him  to  make 
the  purchase,  relying  t^Km  his  statements, 
to  his  material  injury.  Their  decision,  af- 
firmed by  the  general  term  below,  should  be 
conclusive  np<m  us  as  to  the  inferences  to  be 
drawn  from  the  conflteting  evidence,  under 
the  well-settled  rule.  The  case  was  essen- 
tially one,  to  all  Its  features,  for  the  deter- 
mination of  a  Jury,  and  we  ore  unable  to 
agree  with  the  appellant  to  bis  assertion  that 
there  was  no  question  of  fact  presented.  It 
was  not  altogether  a  matter  of  bookkeeping, 
as  to  what  were  the  actual  assets  or  the 
liabilities  of  the  corporation,  or  what  U  had 
earned  tn  the  conduct  of  its  business;  and 
whether,  in  their  statement,  the  defiant 
had,  by  causing  to  be  made  Improper  or 
false  entries  In  the  accounts,  or  by  suppress- 
ing Items  of  liabilities  tocurred,  exaggerat- 
ed the  corporate  assets,  and  diminished  Ito 
liabilities,  and  made  the  business  to  appear 
prosperous  and  productive,  with  the  design 
to  Induce  the  plaintiff  to  buy  his  stock  at  a 
high  figure  of  valuation,  was  a  question 
upon  the  facta  In  evidence.   It  was  so,  too». 
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as  to  whether  he  made  representations  as  to 
the  cash  put  Into  the  bnsiness,  upon  organi- 
zation, or' as  to  the  machines  and  tools  added 
to  the  works  since,  and  whether,  if  made  aa 
charged,  they  were  Intentionally  and  know- 
ingly false.  There  were  not  wanting  cfr- 
cnmstances  capable  of  Inferences  unfavor- 
able to  the  defendant's  honesty  of  action  In 
the  transaction  leading  to  the  plaintiff's  pur- 
chase; such  as,  for  Instance,  a  destruction 
of  account  books  and  papers  by  blm,  after 
the  sale  of  his  stock  and  daring  the  plain- 
tiff's absence,  which  Included  some  of  the 
corporate  accounts,  and-  In  the  making  of 
supplementary  entries  in  the  books  for  the 
year  1890,  after  a  trial  balance  had  been 
made  up  for  the  plaintiff.  None  of  these  or 
«f  the  other  circumstances  were,  of  them- 
selves, condnslve  upon  the  question  of  a 
fraudulent  Intent;  but  it  was  for  the  jury 
to  say  how  far,  under  all  the  circumstances 
disclosed,  they  went  to  prove  the  perpetra- 
tion of  fraud. 

The  basis  of  all  dealings  Is  good  faith, 
and  the  plaintiff  had  the  right  to  rely  upon 
the  truth  of  the  defendant's  statements  in 
relation  to  the  subject-matters  of  their  nego- 
tiations, which  were  actually  or  presumably 
within  his  personal  knowledge,  and  that  there 
was  no  suppression  or  concealment,  with  a 
view  to  obtain  an  advantage  over  him. 
Whether  he  did  so  rely,  and  whether  there 
was  misrepresentation  or  concealment  by  the 
defendant,  were  the  questions  presented  to 
the  Jury  upon  the  evidence.  As  there  was 
evidence  which  tended  to  establish  fraud, 
the  trial  court  properly  decided  to  submit 
the  case  to  the  Jury  for  their  decision  as  to 
whether  the  fraud  was  proven.  The  Jury 
might  consider  that  the  plaintiff  was  no  nov- 
ice in  such  matters,  and  that  be  availed  him- 
self of  opportunities  offered  to  Independent- 
ly examine  Into  the  affairs  of  the  corporatl<m; 
but  they  might  also  consider,  with  reason, 
that  there  w^e,  nevertheless,  facts  in  Its 
formation  and  business  operation  which 
might  be,  and  which  were,  falsely  stated  or 
designedly  suppressed,  to  the  defendant's 
advantage  in  the  negotiation  for  a  sale. 

Upon  the  question  of  whether  damage  was 
shown,  It  Is  sufBclent  to  say  that  tb«  valua- 
tion of  the  stock  for  purchase  by  the  plain- 
tiff was  directly  affected  by  the  truth  of  the 
figures  shown  in  the  statement  of  the  com- 
pany's assets,  liabilities,  and  business,  tt  was 
not  a  question  of  what  the  plaintiff  succeeded 
in  doing  thereafter  under  his  management, 
but  of  what  was  the  actual  value  of  the 
stock  when  he  negotiated  tor  its  purchase^ 

The  appellant  urges  that  there  were  errors 
committed  by  the  trial  court  in  the  rulings 
upon  the  trial.  Some  of  these  rulings  relat- 
ed to  the  latitude  of  the  examination  or  cross- 
examination  of  witnesses;  but,  as  has  before 
been  observed,  In  such  an  action  there  must 
be  considerable  liberality  in  the  conduct  of 
the  trial,  in  the  method  of  the  examination, 
or  in  the  scope  of  the  inquiry.    Ijoos  v.  Wil- 


kinson, 110  N.  Y.  195,  18  N.  E.  90;  White  v. 
Benjamin,  150  N.  X.  258,  44  N.  E.  956.  We 
do  not  perceive  that  there  has  been  any  abuse 
of  that  discretion  which  is  vested  in  the  court 
In  such  actions,  or  that  the  defendant  haa 
been  prejudiced  by  any  of  such  rulings. 

Objection  was  made  to  the  Introduction  of 
a  letter  written  by  the  plaintiff  to  the  de- 
fendant In  Septeijpber,  1891,  upon  the  ground 
that  It  was  a  statement  of  the  plaintiff  In  his 
own  favor,  and  not  in  response  to  any  from 
the  defendant  The  letter  related  to  the  ab- 
sence of  an  Invoice  book,  wlilch  was  missed 
about  the  time  the  defendant  moved  his 
personal  papers  from  the  office,  and  It  asked 
him  to  make  an  effort  to  find  it;  stating, 
incidentally,  that  the  company  was  "at  a 
loss  to  look  up  their  budness  intelligently." 
While  It  does  not  appear  to  be  in  response 
to  anything  from  the  defendant,  the  parties 
had  been  in  correspondence  about  a  meeting, 
which  the  defendant,  in  a  letter  of  a  few 
days  l)efore,  had  declined  to  have  with  the 
plaintiff  personally,  and  the  witness  testified 
tliat  tliat  letter  occasioned  the  one  in  ques- 
tion. It  being  shown  to  be  one  in,  and  neces- 
sitated by,  the  correspondence,  it  became 
admissible  to  complete  it.  It  showed  the 
attitude  of  the  parties,  and  the  statement  of 
the  fact  of  a  missing  book  did  not  necessar- 
ily amount  to  a  charge  of  misconduct,  nor 
to  the  making  of  evidence. 

Objection  was  piade  to  inquiries  of  stock- 
holders aa  to  what  information  they  had 
received  from  the  defendant,  at  the  time  of 
their  subscriptions,  upon  the  subject  of  a 
patent  account  forming  part  of  the  assets 
turned  over  to  the  company  by  Volker  & 
Felthousen.  It  was  not  so  collateral  to  the 
issue  as  to  be  inadmissible,  inasmuch  as  the 
defendant  had  gone  Into  the  subject  of  the 
organization  of  the  new  corporation,  and  had 
testified  upon  cross-examination  that  he  had 
Informed  the  subscribers  at  what  figure  the 
patent  account  was  taken  over  as  part  of  the 
assets.  The  subsequent  Inquiry  of  the 
stockholders  concerning  this  subject  was 
proper  In  Impeachment  of  the  defendant's 
testimony.  It  did  not  raise  a  new  Issue, 
because  it  bore  upon  the  general  question  of 
the  composition  and  value  of  the  corporate 
assets,  as  affected  by  the  acts  of  the  defend- 
ant, who  was  the  promoter  and  manager  of 
the  corporation. 

So,  also,  objection  was  made  to  going  Into 
questions  relative  to  the  value  of  the  property 
transferred  by  Volker  &  Felthousen  to  the 
new  cori>oratIon.  This  inquiry,  however 
antedating  the  period  of  the  transaction  In 
question,  had  been  justified  by  the  fact  that, 
as  part  of  the  defendant's  representations  to 
induce  the  plaintiff's  purchase  of  his  stock, 
he  showed  an  affidavit  of  Walker,  a  former 
bookkeeper  of  his  firm,  as  to  the  value  of  the 
properties  turned  over  to  the  new  corpora- 
tion. This  was  testified  to  by  the  plaintiff, 
and  upon  his  cross-examination  the  defend- 
ant caused  the  affidavit  to  be  put  In  evld^ce, 


Digitized  by  Google 


282 


61  KOBTHSASTEBN  BSPOBTBB. 


(M.X. 


and  subsequently  Walker  himsel/  vaa  called 
as  a  witness  for  tbe  defendant,  and  examined 
upon  tbe  subject  of  tba  assets  of  the  firm. 
The  quMtion  of  the  trial  Involving  the  OElst- 
euce  of  an  Intention  In  the  defendant  to  de- 
fraud tbe  plaintiff  In  the  sale  of  the  stock, 
It  was  not  be7(Hid  the  proper  scope  of  In- 
qohry  to  Inquire  Into  the  truth  of  tbat  por- 
tion of  the  representatlcHtt  which  concerned 
the  value  of  the  properties  turned  over  by 
Yolker  &  Felthousen  to  the  new  corporation, 
and  which  entered  Into  tbe  basis  of  a  valnar 
tion  of  tbe  shares  of.  Its  stock.  It  tedded 
to  exhibit  a  scheme  of  the  defendant  to  make 
eucb  a  showing  of  tbe  corporate  affairs  as  to 
enable  him  successf  oily  to  make  a  good  sale 
of  bis  Interests  In  tbe  corporation  which  be 
bad  caused  to  be  formed.  It  was  compe- 
tent as  evidence  of  what  was  done  by  tbe  do* 
fendant  to  Influence  tbe  plaintiff's  mind  to 
making  tbe  purchase  ot  tba  sto(^  and  was 
made  a  factor  In  tbe  transaction.  It  Is 
within  the  principle  that  a  misrepresentation 
by  the  vendor  as  to  the  cost  of  property 
about  to  be  sold  Is  a  material  fact,  and  natp 
nrally  calcidated  to  mislead  tbe  purchaser. 
Sandford  v.  Handy,  28  Wend.  260;  Falschm 
V.  McMabon,  189  N.  T.  290,  84  N.  BL  779. 

No  other  questions  require  discussion.  We 
think  that  no  errors  -were  committed  In  tbe 
trial  of  a  aatntantlal  or  prejodldsl  nature. 
Tbe  case  was  carefully  and  falriy  tried  and 
submitted  to  the  determination  of  the  Jury, 
and  the  Judgment  of  the  general  term  ap- 
proving that  detamlnatlon  lOionld  be  afllrm- 
ed  by  us.    All  concur.    Judgment  affirmed. 


(IM  N.  T.  600) 

STOWERS  V.  OILBBBT. 
(Court  of  Appeals  Of  New  York.    Oct  4, 
1808.) 

Tbbspais— Anoisixo  Owxibs— Ibjunotion— 
Dahagbb. 

Where  a  tot  owner  saes  to  Mijoht  a  tres- 
BSSS  by  the  adjoinins  owner's  entering  his 
premlBee,  cutting  off  tne  cornice  of  hiB  house 
situated  thereon,  and  erecting  a  wall  of  a 
building  on  his  ground,  and  the  trespasser  has 
no  power  to  condemn  the  property,  the  court 
can  render  judgment  for  such  damages  only  as 
hare  then  accrued,  and  not  for  permanent 
damages. 

Appeal  from  supreme  court,  general  term, 
Fifth  department 

Action  by  Eugenia  Stowers  against  Thomas 
Gilbert  The  plaintiff  bad  Judgment,  which 
was  modified  and  affirmed  by  the  general 
term  (33  N.  Y.  Bupp.  101),  and  defendant  ajy- 
pealed.  Beversed. 

Fredttick  A.  Mann,  for  appeillant  Charles 
M.  Allen,  for  respondent 

BABTLBTT,  J.  This  Is  an  eqnltable  ac- 
tion, brought  for  the  purpose  of  restraining 
defendant  from  erecting  a  brick  wall  which 
plaintiff  avers  oicroaebed  npon  her  land,  and 
to  recover  damages  for  the  alleged  trespass. 
Tbe  plaintiff  and  defendant  are  adjoining 


own«8  of  land  situate  upon  the  north  side 
of  Atkinson  street  In  the  city  of  Bocbester. 
the  premises  of  tbe  defendant  lying  next 
east  of  the  plalntttTa.  Tbe  referee  found 
that  the  plaintiff's  house  has  stood  in  its 
present  pmltlon  for  many  years,  and  is  with- 
in or  west  of  the  true  Une  between  plain- 
tiff's and  defendant's  laniU.  It  Is  also  f onna 
that  between  the  old  boose,  wbicb  defendant 
removed  in  wdw  to  erect  the  present  struct- 
ure, and  tta  plaintiff's  house,  there  was  a 
narrow  passageway,  ttinragh  wbldi  a  person 
could  pass,  and  that  Uie  eaves  of  tbe  two 
houses  did  not  overUp  each  other.  Tbe  de- 
fendant, in  erecting  liis  new  west  wall,  of 
which  complaint  is  now  made,  evidently  pro- 
ceeded upon  the  theory  that  plaintiff's  cast 
wall  encroached  upon  his  land  iwar  the  rear 
of  the  bouse  several  inches,  and  ttiat  It  was 
bis  legal  right  to  ^ace  tbe  wall  along  tbe 
true  line  as  he  claimed  It.  While  attempting 
to  do  this,  he  was  served  with  the  injnucti<m 
in  this  action,  the  con^laJnt  praying  that  tbe 
defendant  be  restrained  from  interfering 
with,  cutting,  or  injuring  in  any  manner 
plaintiff's  said  dw^Ung  bouse,  or  tbe  fences 
between  the  plaintiff's  lot  and  defendants 
lot  and  restraining  him  from  treapasslng  up- 
on plalntilTs  premises.  It  Is  found  that  Ibe 
defendant  trespassed  upon  tbe  plalntUTs 
land,  removed  Ibe  underplnnhig  from  tiie 
east  end  of  a  plassa  or  Bto<9,  bn^e  and  tore 
down  the  line  fence  and  grape  trelUB,  tore 
up  boards  and  Bhingles,  and  cut  off  a  portion 
of  the  shingles  and  cornice  on  the  east  side 
of  plaintiff's  house,  but  ttiat  Ibe  cutting  of 
tbe  eaves  was  done  under  and  in  pursuance 
of  an  order  of  tbe  court  made  In  this  action, 
granted  upon  ctrndltUm  tiiat  tbe  defendant 
give  a  bond  with  two  sufficient  sureties  pro- 
viding tm  tbe  payment  of  any  Judgment 
which  might  be  recovered  by  the  plaintiff  In 
this  action  on  account  of  any  cutting  of  tbe 
eaves  of  plaintiff's  building  pursuant  to  tbe 
permission  granted  by  the  order.  Tbe  de- 
fendant then  completed  the  erection  of  his 
wall.  This  case  was  tried  thereafter,  and 
resulted  in  a  permfcnent  injunction  and  a 
Judgment  for  $000  damages  against  tbe  de- 
fendant Tbe  general  term  reduced  tlie  dam- 
ages to-  f  100,  and  affirmed  the  Judgment  as 
modified. 

It  is  unnecessary  to  examine  the  merite  of 
this  case,  as  the  court  bdow  adopted  an  Im- 
proiper  measure  of  damages,  and  tbe  Judg- 
ment must  be  reversed.  Tbe  damages  i»oved 
on  the  trial  before  the  refraee  were  not  tem- 
porary, but  permanent  in  charactOT,  and  tbe 
evidence  to  estebllsh  tbe  same  was  admitted 
over  the  objecttons  and  motions  to  strike  out 
of  tbe  defendant  The  plaintiff  swore  two 
real-estete  brokers  on  tbe  question  of  dam- 
ages. The  first  witness,  Dnrgin,  testified 
that  tito  value  of  tbe  premises  before  Ibe 
trespass  was  92,000,  and  after  the  erectlim 
of  wall  91.000.  He  fixed  the  value  of  house 
before  trespua  at  9000.  The  witness  stated 
titat  be  took-  Into  consideration  drip,  also 
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Uglit  and  air  shut  off.  The  other  witness, 
Koapp,  fixed  the  damage  to  plalntUTs  house 
by  the  erection  of  the  wall  at  fSOO.  He  also 
stated  that  he  took  Into  consideration  In  fir- 
ing the  damages  the  leakage  of  water  from 
the  higher  bnlldlng,  and  cutting  away  the 
cornice  and  eaves,  but  shnttlng  off  light  and 
air  did  not  enter  Into  his  computation.  The 
evidence  of  these  two  witnesses,  considered 
as  a  whole,  covers  to  some  extent  the  groond 
of  pennanoit  damages.  It  la,  to  sfty  the 
least,  nnnsnal  that  two  real-estate  experts 
should  swear  that  the  erection  of  defend- 
ant's wall  damaged  the  plaintiff's  house  In  a 
smn  eQoal  to  Its  ftill  value.  The  general 
term  held  the  damages  excessive,  and  re- 
docpd  the  amount  to  $100.  This  reduction 
was,  however,  without  warrant  of  law,  as 
there  Is  no  evidence  fixing  the  temporary 
damages  of  plaintiff  np  to  the  entry  of  lodg- 
ment which  was  the  limit  of  reeovwy.  A. 
Jodgment  against  defendant  for  any  sum  as 
this  record  stands  Is  fatally  defective  being 
unsupported  by  evidence.  The  rule  of  dam- 
ages Is  settled  In  this  state  as  to  trespasses 
on  land.  In  a  case  where  the  defendant  has 
the  power  to  condemn  the  property  he  has 
entered  upon  (Illustrated  In  the  derated  rail- 
way cases),  the  plaintiff  proceeds  In  equity 
for  Injnnctlou  or  for  his  permanent  damages. 
Tbe  plaintiff,  if  be  receives  the  amount  of 
the  permanent  damages.  Is  by  the  court  com- 
pelled to  convey  the  interest  to  the  defend- 
ant which  the  lattor  pajn  for  In  that  -wi^, 
and  condemnation  proceedings  are  thus 
avoided.  It  Is  conclusively  determined  that 
the  trespass  Is  to  be  continuous,  and  the  de- 
fendant ooncedes  It  when  he  avails  hlmielf 
of  the  condition,  and  p^  the  permanent 
damage  In  order  to  rec^re  the  conveyancew 
It  Is  only  In  this  way  that  the  plaintiff  recov- 
ers as  for  a  permanent  damage  to  Us  proper- 
ty. Pappenbelm  v.  BiUlway  Co.,  128  N.  T. 
436,  444.  445.  28  N.  IL  618;  New  Tork  Nat 
Bxch.  Bank  v.  Metropolitan  la.  Bj.  Co.,  108 
N.  Y.  600;  15  N.  m  44& 

In  a  case  like  tb»  one  at  bar,  where  the  de- 
fudant  has  no  power  to  condemn  the  prop- 
er^ he  has  entered  upon,  two  remedtes  are 
open  to  the  plaintiff,— an  action  at  law  for 
damages,  and  a  suit. In  equity  for  an  Injunc- 
tion and  damages.  In  the  action  at  law, 
only  such  temporary  damages  are  recover- 
able as  have  been  sustained  up  to  the  time 
of  the  commencement  of  the  action,  and  the 
plaintiff  may  bring  successive  actions  until 
the  defendant  abates  the  nuisance.  UUne  v. 
Ralkoad  Co.,  101  N.  T.  98,  4  N.  E.  536;  Pap- 
penbelm V.  RaUway  Co..  128  N.  Y.  436.  28  N. 
a  618;  Fond  v.  Railway  Co.,  112  K.  Y.  186. 
19  N.  B.  487;  Pbite  v.  Railroad  Co.,  87  N.  Y. 
472;  Blahon  v.  RaUroad  Co..  24  N.  Y.  65a  In 
the  suit  In  equl^,  which  Is  the  remedy  Invok- 
ed in  this  case,  the  platntlfl  recovers  only  his 
damages  up  to  the  entry  of  tba  Ju^:ment, 
and  at  the  same  time  secures  an  Injunction 
wblch  prevents  the  future  trespass.  Pappen- 
belm T.  BaUway  Co^  128  N.  Y.  486,  446.  28 


N.  E.  518.  The  wall  erected  by  defendant 
upon  plaintiff's  land  Is  a  nuisance,  and  the 
defendant  is  under  legal  obligation  to  remove 
It;  and  it  Is  not  to  be  presumed  he  will  seek 
to  continue  It  permanently,  In  violation  of 
the  Injunction  of  the  court,  thereby  subject- 
ing himself  to  damages  In  contempt  proceed- 
ings, or  ejectment  Damages  In  the  present 
action  are  not  to  be  awarded  upon  the  as- 
sumption of  permanent  Injury,  as  the  Judg- 
ment does  not  and  cannot  operate  as  a  pur- 
chase  of  the  right  to  have  the  wall  rematai 
as  at  present  constructed.  The  rule  of  dam- 
ages In  cases  of  prlrate  trespass  and  nui- 
sance has  been  so  exhaustively  examined  Ip 
the  able  opinion  of  Judge  Baxl  In  UUne  v. 
Railroad  Oo.,  101  N.  Y.  g8»  4  N.  B.  538,  that 
It  Is  qnlte  unnecessary  to  review  the  authori- 
ties In  detail.  The  Judgment  ^pealed  from 
should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  ereuL  All  concur. 
Judgment  reversed. 


OH  N,  T.  Ul) 
DOUOIiAJS  et  aL  v.  OOONtAY  et  aL 
(Court  of  Appeals  of  New  York.   Oct.  4, 
18&8J 

F1.KTT  Walls— RsvivAL  ov  EjuBiiaKT— pLSADiNa 

— Dbucrrbr. 

1.  Ad  easement  in  a  stairway  and  party  wall 
between  adjblniDg  buildings,  Uiougfa  suspended 
by  the  destruction  of  the  buildings  by  fire,  is 
revived  by  the  reconstruction  of  the  buildings 
Including  the  stairway  and  party  wall,  as  they 
existed  originally. 

2.  Where  new  matter  is  set  up  fai  an  answer 
which  is  demurred  to,  all  the  allegations  of  the 
complaint  and  answer  are  to  be  takeri  as  true 
for  tbe  purposes  of  the  demurrer. 

3.  Where  an  answer  Is  demurred  to,  the  al- 
legations of  the  complaint  relerxed  to  la  the 
answer  are  to  be  treated  as  Inccwporated  in 
the  answn  for  the  purposes  Ot  the  demurrer. 

Gray  and  Bartlett,  JJ.,  disaenting. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Action  by  Nathan  O.  Douglas  and  another 
against  Daniel  S.  Coonley  and  another. 
From  a  Judgment  of  the  general  term. 
Third  department  (32  N.  Y.  Supp.  444),  re- 
versing a  final  Judgment  entered  upon  the 
dedslon  and  order  of  the  court  at  special 
term,  sustaining  plaintiffs'  demurrer  to  de- 
fendants' answer,  plaintiffs  api>eaL  Order 
reversed,  and  Judgment  of  special  term  af- 
firmed. 

WUUam  P.  Cantwell.  for  amKllants.  Wal- 
ter J.  Hears,  for  respondents. ' 

PABKBR.  a  J.  By  blB  Will,  Henry  B. 
Smith  conferred  upon  executors  named 
therein  the  power'  to  sell  and  ctmvey  his 
real  estate.  It  consisted  In  part  of  a  three- 
story  building  Oiat  had  three  stores  on  the 
groimd  floor.  The  executors  conveyed  the 
middle  store  to  Ma^ret  A.  Cant\rell,  and 
the  store  next  adjoining  It  on  the  west  to 
this  d^endant  Coonley  and  one  John  Hughes 
I  and  Hoghes*  titte  has  since  been  acquired 
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by  tbe  defendant  Sopbronla  0.  Smttta.  Be- 
tween tile  Bald  middle  and  west  stores  was 
a  wall  that  tbe  converaDce  made  a  party 
wall,  and  frwn  tbe  street  to  the  npper  rooms 
of  the  buUdlns,  Immediate  adjoining  this 
party  wall  on  the  west  side,  there  was  a 
stairway  that  was  used  by  the  occupants  of 
both  ■  bnildlngs,  It  being  the  only  mode  of 
access  between  the  npper  and  lower  floors 
of  either  building.  After  Coonley  end 
Hughes  had  become  the  owners  of  the  wes. 
store,  they  undertook  to  confirm  the  alleged 
right  of  Margaret  A.  Gantwell  to  use  this 
stairway  In  commoa  with  themselves  as  a 
means  of  Ingress  and  egress  to  and  from 
the  two  floors  abore  her  store,  and  to  that 
end  executed  a  deed  of  conveyance,  by 
which,  as  the  complaint  recites,  was  "grant- 
ed, sold,  and  conveyed  to  the  said  Margaret 
A.  Cantwell,  her  heirs  and  assigns,  tbe  right 
of  way  to  pass  and  repass  up  and  down  the 
passageway  or  stairway  between  the  store 
owned  by  Margaret  A.  Gantwell  and  of  the 
parties  of  the  first  part  hereto  at  all  ttanes, 
in  common  with  the  parties  of  the  first  part 
hereto,  for  the  purpose  of  going  and  return- 
ing to  and  from  the  rooms  in  the  upper  part 
of  said  stores;  the  party  of  the  second  part 
to  pay  one-half  of  the  expense  of  keeping 
the  stairway  in  repair."  Subsequently, 
these  plaintiffs  succeeded  to  the  title  of  Mar- 
garet A.  Cant  well  In  and  to  the  middle  store; 
and  thereafter,  and  on  the  11th  day  of  Jan- 
uary, 1893,  the  entire  building  was  destroyed 
by  fire.  The  parties  at  once  reconstructed 
the  buildings  on  the  same  foundation  as  be- 
fore, and  united  In  the  construction  between 
the  two  stores  of  a  party  wail  similar  to  the 
one  formerly  existing,  except  as  to  the  door- 
way leading  from  the  head  of  the  stairway 
to  the  second  floor  of  the  plaintiffs'  building. 
The  plaintiffs  put  in  a  frame  for  such  dow- 
way  when  the  wall  was  being  constructed, 
but  afterwards  defendants  tore  the  frame 
out,  and  built  that  portion  of  the  wall  up 
solid,  thus  preventing  the  plaintiffs  from  ob- 
taining access  to  their  premises  by  means 
of  the  stairway.  The  defendants,  though 
frequently  requested,  refused  to  permit  the 
plaintiffs  to  enjoy  the  stairway  in  common 
with  thera. 

It  Is  conceded  that,  prior  to  the  destruction 
of  the  building  by  fire,  the  plaintiffs  had  a 
legal  right  to  use,  as  they  did,  this  stairway 
and  the  doorway  In  the  party  wall  as  well, 
in  common,  wl^  the  defendants.  But  it  Is 
contended  that  the  effect  of  the  destmctloa 
of  the  building  by  flrc  was  to  destroy  this 
easement.  The  diligence  of  counsel  has  not 
succeeded  in  bringing  to  light  a  similar  case. 
In  this  country,  nor  have  we  been  more  for- 
tunate. The  appellate  djvlslon  regarded  the 
case  as  controlled  by  Heartt  v.  Kruger,  121 
N.  T.  3S6,  24  N.  E.  841.  That  case  Is  cer- 
tainly authority  for  the  proposition  that  these 
plaintiffs  had  no  right  to  Insist  upon  a  re- 
construction of  the  party  wall  or  of  the 
stairway.    The  buildings  having  bees  de- 


stroyed without  fault  on  tbe  part  of  the  de- 
fendants, it  was  their  right  thereafter  to 
make  such  use  of  the  land  as  should  seem 
to  them  most  conducive  to  their  Interests. 
They  could  not  by  tbelr  own  act  affect  the 
plalntifts*  easement,  but,  an  outside  force 
beyond  the  defendants'  control  having  de* 
stroyed  the  buildings  and  the  major  part  of 
the  party  wall,  it  was  within  their  power 
thereafter  to  so  use  the  land  that  the  plain- 
tiffs' easements  should  not  be  revived.  Had 
they  done  so,  a  situation  would  have  been 
presented  wltlUn  the  doctrine  of  Heartt  v» 
Kruger,  supra.  But  this  they  did  not  do.. 
Instead,  they  united  with  the  defendants  in 
constructing  a  party  wall,  and  rebuilt  the 
stairway  In  precisely  the  same  place  as  be- 
fore; and  thus  within  a  comparatively  short 
period  of  thne  the  buildings,  so  far  at  least 
as  the  stairway  and  party  wall  are  concern- 
ed, were  ecactly  the  same  as  if  the  fire  bad 
nev«  taken  place.  And  the  question  is,  did 
this  conduct  of  the  parties  (^mate  to  revive 
the  easemait  that  was  suspended  by  the  de- 
struction of  the  property?  If  such  be  ttw- 
effect  of  this  action,  the  result  is  certainly 
equitable  and  in  accordance  with  good  con- 
science. The  plaintiffs'  predecessor  In  title. 
In  purchasing  the  middle  store,  acqidred  tbe 
right  to  use  tbe  stairway  and  the  doorway 
through  the  party  wall  as  a  necessary  Inci- 
dent to  her  enjoyment  of  the  second  and  third 
stories  of  her  building.  Apparently,  for  the 
purpose  of  further  assuring  her  right  to  use 
the  stairway  and  the  doorway  as  well,  a 
grant  of  such  right,  presumably  upon  a  good 
and  sufficient  consideration,  was  made  to  her 
by  these  defendants.  The  grant  was  not  in- 
tended to  be  a  temporary  matter,  or  one  pure* 
ly  for  her  personal  convenience,  for  It  ran  to 
her,  her  heirs  and  assigns.  Why  should  she 
or  her  assigns  be  deprived  of  it  now.  Inas- 
much as  the  situation  of  the  property  is  pre- 
cisely the  same  as  it  was  then?  No  good  rea- 
son has  been  suggested  by  counsel  for  reliev- 
ing the  defendants  from  tbe  easement  which 
they  undertook  to  confirm.  If  not  create.  The 
law  afforded  them  an  opportunity  for  the  de- 
struction of  the  suspended  easement  by  an 
entirely  different  method  of  construction; 
and  the  reason  of  the  law  Is  that.  In  case  of 
the  destruction  of  an  easement  by  the  act  of 
God,  then  a  party  ought  to  be  at  liberty  to 
make  the  best  possible  use  of  his  property, 
and  should  not  be  burdened  with  the  neces- 
sity of  a  reconstruction  along  the  same  lines. 
Presumably,  these  defendants  found  that  a 
reconstruction  of  the  building  upon  the  old 
plan  was  the  best  possible  use  to  which  they 
could  put  the  land,  and  now,  that  such  recon- 
struction Is  accompilshed,  they  insist  that 
the  other  parties  shall  not  enjoy  the  ease- 
ment The  plaintiffs  need  not  have  united 
with  the  defendants  in  the  construction  of  the 
party  wall,  but  did  so  with  the  expectation, 
undoubtedly,  of  enjoying  the  right  supposed 
to  be  secured  to  them  of  access  to  tbe  upper 
stories  of  the  bnlldlng.  It  certainly  seems  but 
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Jast  under  all  the  circumstances  tbat  these 
expectations  should  be  realized,  and  hence 
It  becomes  the  duty  of  a  court  of  equity  to 
work  OQt  that  result,  provided  It  can  be  done 
within  established  equitable  principles. 

Mr.  Washburn,  In  his  work  on  the  Law  of 
Easements  and  Servitudes,  says,  at  page  568 
(page  686,  3d  Ed.):  "It  may  be  observed  as 
a  well-settled  rule  of  the  civil  law,  which 
would  doubtless  be  regarded  as  a  part  of  the 
common  law,  that  If  a  house,  a  wall,  a  water 
spout,  or  anything  of  that  kind  with  which 
or  by  which  a  servitude  exists  or  Is  enjoyed, 
Is  destroyed,  and  the  same  Is  afterwards, 
within  the  period  of  prescription,  reconstruct- 
ed or  restored,  whatever  may  have  been  the 
servitudes  connected  therewith,  they  are,  by 
such  restoration,  revived."  Courts  of  equity 
have  frequently  borrowed  from  the  civil  law 
certain  of  its  rules,  and  advantageously  In- 
grafted them  upon  our  system  of  jurispru- 
dence; and,  indeed,  the  father  of  equity  Juris- 
prudence in  this  state,  Chancellor  Kent,  made 
special  use  of  it  In  the  party-wall  case  of 
CampbeU  v.  Mesler,  4  Johns.  Chancery,  833, 
and,  by  way  of  Introduction  to  its  considera- 
tion, be  said:  "The  rules  and  doctrines  of 
the  French  law  may  be  referred  to  by  way  of 
Illustration,  and  to  ahow  the  prevailing  equity 
and  Justice  of  the  rule  of  contribution  In  re- 
spect to  party  walls."  From  3  Touilier,  Droit 
divll  Francals,  522,  the  following  Is  taken: 
Section  684:  "Servitudes  cease  when  the 
things  are  found  in  such  condition  tbat  one 
can  no  longer  use  them.  As  if  a  dominant 
and  a  servient  estate  are  destroyed.  If  they 
are  submerged.  If  the  house  which  holds 
the  servitude  and  that  to  which  it  is  due,  are 
burned  or  demolished.  ♦  •  *"  Section  685: 
"But  the  servitudes  revive  If  the  things  arere- 
established  in  such  a  manner  that  one  can 
use  them,  unless  there  has  already  elapsed  a 
space  of  time  sufficient  to  make  a  presump- 
tion of  the  extinction  of  the  servitude.  Thus 
where  there  Is  reconstruction  of  a  mesne  wall 
or  a  demolished  or  burned  house,  the  servi- 
tudes, active  and  passive,  continue  in  relation 
to  the  new  wall  without  the  power  of  their 
being  Increased,  and  provided  that  the  re- 
construction is  made  before  the  prescription 
is  acquired."  Mr.  Walt  in  his  Actions  and 
Defenses  (volume  2,  p.  680),  under  the  head 
of  "Easements  for  Special  Purposes,"  asserts 
the  doctrine  that  an  easement  is  only  sus- 
pended when  the  property  is  destroyed,  and 
that  it  is  revived  when  the  estate  Is  so  re- 
stored that  the  servitudes  are  again  of  value 
to  the  dominant  estate.  That  author  asserts 
the  same  doctrine  under  the  head  of  "Unity 
of  the  Two  Estates."  at  page  734.  After  stat- 
ing the  rule  that  the  effect  of  the  unity  of 
the  title  of  both  the  dominant  and  servient 
estates  in  one  person  Is  to  extinguish  the 
easement,  he  says:  "The  same  is  true  to  a 
limited  extent  when  the  possession  only  Is 
nnited  in  one  person.  Thus,  where  the  own- 
er of  the  dominant  tenement  is  also  the 
lessee  of  the  serrient  estate,  the  easement 


will  be  snsijendcd.  But,  when  the  relation 
between  the  two  estates  terminates  by  the  ex- 
piration of  the  lease  or  other  lesser  estate, 
the  right  is  revived  with  the  separation  of 
possession."  This  rule,  well  founded  In  rea- 
son. Is  applicable  to  this  case,  and  therefore 
it  becomes  the  duty  of  the  court  to  hold  that 
the  effect  of  the  reconstruction  of  the  build- 
ings, including  the  party  wall  and  the  stair- 
way as  they  were  l)efore,  operated  to  revive 
the  easement  that  had  been  for  a  time  sus- 
pended by  the  destruction  of  the  former  build- 
ings by  Are.  The  Judgment  under  review 
was  entered  upon  an  order  sustaining  a  de- 
murrer to  the  d^endants'  answer,  and  their 
counsel  now  urges  that  the  demurrer  should 
have  been  overruled  If  either  of  the  actions 
or  defenses  were  wdl  pleaded,  and  also  If  one 
material  allegation  in  the  complaint  was  put 
In  issue.  If  nothing  else  therein  was  denied 
or  answered,  the  plaintiff  must  be  put  to  hia 
proof.  True;  but  the  counsel  omitted  to  call 
the  attention  of  the  court  to  the  material  al- 
legation in  the  complaint  put  in  Issue  by  the 
answer,  and  we  are  unable  to  find  it  New 
matter  Is  set  up  in  the  answer,  and  in  such 
case  all  the  allegations  of  the  complaint  and 
the  answer  are  to  be  taken  as  true.  For  the 
purpose  of  the  demurrer,  the  allegations  of 
the  complaint  referred  to  in  the  answer  are  to 
be  treated  as  incorporated  In  It.  Cragin  v. 
Lovell.  88  N.  y.  258.  And,  thus  reading  the 
answer,  it  does  not  set  up  a  defense  to  the 
cause  of  action  alleged  in  the  complaint  The 
order  appealed  from  should  be  reversed,  and 
the  Judgment  of  the  special  term  affirmed, 
with  costs.  All  concur,  except  GRAY  and 
BABTIiETT,  JJ.,  dissenting,  and  HAIOHT. 
J.,  absent  Order  reversed. 


066  N.  T.  6S9) 

liOEB  et  al.  v.  KEYES  et  al. 

(Court  of  Appeals  of  New  York.    Oct  4, 
1898.) 

COISSTBDCTIOS  OV  COSTBACT. 

Defendant  entered  into  an  agreement  with 
plaintiffs  that  the  latter  should,  frcun  time  to 
time,  sell  him  merchandise,  for  which  he 
should  give  his  own  notes,  indorsed  by  a  third 
person,  and  also  customers'  paper,  and  that  he 
should  be  credited  with  such  notes  and  cus- 
tomers' paper,  and.  as  they  became  due,  when- 
ever there  was  a  balance  to  his  credit  sufficient 
to  take  up  any  new  note  coming  due,  it  shonld 
be  taken  up  by  plaintiffo,  and  returned  to  him. 
Hdd,  that  the  agreement  contemplated  tbat  the 
notes  of  both  aeries  should  be  credited  to  de- 
fendant and  that  the  balance  should  rest  up- 
on credits  from  both  sources,  and  not  on  credits 
of  customers*  paper  only. 

Appeal  from  supreme  court  general  term, 

Fourth  department 

This  action  was  commenced  on  the  12tb  of 
August  1893,  to  recover  the  amount  of  a 
promissory  note  dated  January  12,  18S^, 
whereby  the  defendant  Frank  R.  Keyes  prom- 
ised to  pay  to  the  order  of  the  defendant 
Cora  W.  Keyes  the  sum  of  $1,442.^  six 
months  after  date.  Said  note  was  indorsed 
by  the  payee,  and  delivered  to  the  plaintiffs 
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before  matarity.  The  defendants  claim  that 
said  note  was  not  doe  when  the  action  was 
commenced,  and  that  It  had  in  fact  been  paid 
b7  certain  credits  made  parauant  to  an  ar- 
rangement between  the  parties.  The  action 
was  tried  before  a  referee,  who  reported  In 
favor  of  the  plaintltFs,  and,  the  Judgment 
entwed  upon  bis  rei>ort  baring  been  a£Bnned 
b7  the  general  term  (33  N.  Y.  Supp.  491),  the 
defendants  appeal  to  this  court  Berersed. 

H.  D.  Hlnman,  for  appellants.  Alexander 
Cummlnss  for  respondents. 

VANN,  J.  (after  stating  the  facts).  Dnr^ 
ing  the  years  1892  and  1893  the  plaintiffs, 
who  did  business  In  the  city  of  Philadelphia, 
sold  certain  goods  to  the  defendant  Frank 
R.  Keyes,  who  did  business  In  the  city  of 
Blnghamton.  nnder  an  arrangement  which, 
as  stipulated  upon  the  trial,  was  as  follows: 
"It  is  stipulated  that  the  arrangement  be- 
tween palntiffs  and  defendant  F.  R.  Keyes 
was  that  plaintiffs  should,  from  time  to 
time,  sell  and  deliver  to  F.  E.  Keyes  tobacco, 
for  which  he  should  give  his  notes,  indorsed 
by  Cora  W.  Keyes,  as  well  as  such  custom- 
ers' paper  as  might  be  acceptable  to  the 
plaintiffs;  and  that  he  should  be  credited 
with  such  notes  and  customers*  paper,  and, 
as  the  same  came  due  from  time  to  time, 
whenever  there  was  a  balance  to  the  credit 
of  F.  R.  Keyes  sufficient  to  take  up  any  new 
note  coming  due,  the  same  should  be  taken 
up  by  plaintiffs,  and  returned  to  him,  and 
these  transactions  should  contlnae  during  the 
pleasure  of  the  plaintiffs."  The  learned 
referee  construed  tnls  agreement  to  mean 
that,  although  credit  was  to  be  given  to  Mr. 
Keyes,  both  for  his  own  notes  and  the  notes 
of  his  customers,  still,  "as  said  Keyes'  own 
notes  became  due  trom  time  to  time.  If  he 
had  sufficient  credit  with  the  plaintiffs  on 
account  of  such  customers'  notes  so  credited 
to  him,  that  his  own  notes  should  be  taken 
up  by  plaintiffs,  and  returned  to  him."  In 
other  words,  he  held  that  the  "balance  to  the 
credit  of  F.  R.  Keyes,"  as  used  In  the  stipu- 
lated agreement,  meant  only  such  "balance" 
to  the  credit  of  Mr.  Keyes  as  should  arise 
on  account  of  customers'  notes,  excluding 
altogether  the  credit  on  account  of  his  own 
notes.  The  learned  general  term,  without 
argument,  adopted  this  construction  of  the 
agreement,  and  upon  this  basis  the  Judg- 
ments below  are  clearly  right.  If,  however, 
the  true  construction  of  the  agreement  Is 
that  s^d  "balance"  was  to  rest  upon  credits 
from  both  sources,— that  is,  Keyes*  own 
notes  as  well  as  customers'  noteSt—then 
the  Judgments  are  clearly  wrong.  The 
agreement  provided  that  Mr.  Keyes  should 
be  credited  "with  such  notes,*'— that  is,  bis 
own  notes  indorsed  by  his  wife, — "and  cus- 
tomers' paper."  Thus  It  Is  clear  that  both 
kinds  of  notes  should  make  up  the  credit 
aide  of  the  account  A  "balance**  Is  the 
dlfleroice  between  the  debits  and  credits  of 


an  account,  and  hence  the  "balance"  meant 
by  the  agreement  is  the  "balance"  1^  after 
such  credits  have  been  made.  If  the  parties 
meant  what  they  said  when  upon  the  trial 
they  stipulated  that  this  was  the  agreement, 
we  see  no  escape  from  the  construction  thus 
indicated.  The  "balance"  meant  by  the  par- 
ties necessarily  contemplated  what  was  1^ 
after  all  the  notes  made  by  Mr.  Keyes  and  by 
third  persons  had  been  credited.  The  practi- 
cal effect  of  the  arrangement  was  that,  as  fast 
as  goods  were  sold  to  Mr.  Keyes  by  the  plain- 
tiffs, he  gave  his  own  notes,  duly  indorsed, 
for  the  amount  Subsequently,  as  notes  were 
given  to  bim  by  his  customers,  he  transferred 
them  to  the  plaintiffs,  and  both  series  of  notes 
were  credited  to  him.  This,  however,  might 
result,  and  did  result  In  a  double  credit  to 
some  extent  which  was  guarded  against  by 
the  proviidon  that  whm  one  of  Mr.  Keyes' 
own  notes  became  due,  and  the  "balance'*  In 
bis  favor  arising  f rtHD  the  double  credit  was 
sofflclent  to  take  it  up,  the  plaintiffs  were 
bound  to  do  so.  This  construction  makes  the 
agreement  reasonable  and  fair  to  both  parties. 
The  construction  tbos  far  adopted,  however, 
makes  the  agreement  one-sided  and  unreason- 
able, for  the  plaintiffs,  having  the  promise  to 
pay  ot  their  purchaser  for  all  the  goods  sold 
to  him,  such  promise  being  duly  secured  by 
a  responslUe  Indorser,  as  well  as  other  credits 
on  the  same  account  by  reason  of  customers' 
notes,  could  not  In  reason,  ask  him  to  pay  a 
note  of  his  own  that  fell  due,  if  at  the  time 
the  '"balance"  from  both  credlte  exceeded  the 
amount  of  such  note,  because  there  would  be 
no  necessl^  for  it  as  the  customers'  notes, 
added  to  Mr.  Keyes'  own  notes  still  left  would 
cover  tiie  entire  claim  of  the  plalntiffa.  We 
think  tbat  the  construction  contended  for  by 
the  appellants,  which  Is  confirmed  by  the 
course  of  dealing  between  the  parties,  is  the 
correct  <me,  and  that  when  this  suit  was  com- 
menced the  note  In  question  was  functus  offi- 
cio, and  the  defendants  were  entitled  to  have 
the  same  surrendered,  because  the  "balance" 
in  their  favor  exceeded  the  amount  of  Itae 
note  sued  upon. 

The  forced  "balance"  In  favor  of  plaintiffs, 
made  by  charging  Mr.  Keyes  with  his  own 
notes  before  they  were  due,  was  not  the  "bal- 
ance"  contemplated  by  the  agreement.  By  ac- 
cepting his  notes  the  plaintiffs  extended  the 
time  of  payment  of  the  goods  for  which  they 
were  ^ven.  Iron  Oo.  v.  Walker,  76  N.  T.  521, 
R24.  They  conld  not  credit  the  notes,  and 
also  charge  lliem  before  they  becanie  due,  as 
the  charge  would  destroy  the  credit  &nd  the 
entries  would  have  no  practical  effect  It  was 
not  until  one  of  the  notes  became  due  that 
the  last  part  of  the  agreement  was  called  into 
action.  If,  then,  the  "balance"  in  favor  of 
the  defendants  exceeded  the  amount  of  the 
note  so  falUng  due,  that  note  was  to  be  sur- 
rendered, every  other  part  of  the  account  re- 
maining In  statu  quo  until  something  tran- 
Bpired  to  change  It  Such  Is  the  situation  dis- 
closed by  the  rec<«d  before  as.   We  think  the 
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judgment  Bhould  be  reversed,  and  a  new  tilal 
granted,  with  costs  to  abide  the  event  All 
concur,  except  BABTLBTT,  J,,  not  TotIng, 
and  MARTIN,  J.,  not  i^ttinc  Judsment  te- 
versed,  etc 


fl56  N.  T.  m) 

In  re  GK)tTLD'S  BSTATB. 
(Court  ot  Appeals  oC  New  Tork.    Oct  4. 
189a) 

Bdocbbsiom  Tax— Fbopbrtt  Sunkct— Lboaot  to 

Crbditor. 

Where  a  testator  bequeathe  a  legacr  to  a 
creditor  in  payment  of  his  claim,  and  the  cred- 
itor accepts  it  it  is  a  transfer,  within  the  mean- 
ing of  Laws  iSS2,  c.  899,  dedaring  that  "a  tax 
shall  be  and  is  herebv  imposed  upon  the  trana- 
ferof  ai^  property  «  •  •  when  the  transfer 

Appeal  from  supreme  court,  appellate  dlvf- 
alon,  Tblrd  department 

In  the  matter  of  the  appraisal  for  taxation 
of  the  estate  of  Jay  Gould,  deceased,  under  the 
act  taxing  transfers  of  property.  From  an 
order  of  the  appellate  division  (46  N.  T.  Bupp. 
606)  affirming  an  order  made  by  the  surro- 
gate adjudging  the  amount  of  taxes  to  be 
paid  by  the  property  of  the  estate  transferred 
by  will,  the  state  comptrollers  iqtpeaL  Modi- 
fled  and  affirmed. 

Darld  B.  HUI,  John  B.  Dos  Paaaos,  and  Bd- 
mnnd  Francis  Harding,  for  comptrollers  of 
the  state  and  city  of  New  York.  Jtdrn  F.  Dil- 
lon and  Harry  Huboard.  for  ezecatorg  and 
trustees  of  Jay  Gould's  estate. 

PARKER,  C.  J.  In  a  codicil  to  the  last 
wUl  of  Jay  Gould  appears  the  following: 
"My  beloved  sou  George  J.  Gould  having 
developed  a  remarkable  business  ability,  and 
having  for  twelve  years  devoted  himself 
entirely  to  my  business,  and  during  the  past 
five  years  taken  entire  charge  of  all  my  dlSi- 
cult  Interests,  I  hereby  tlx  the  value  of  his 
said  services  at  five  milUons  of  dollars,  pay- 
able as  follows:  Five  hundred  thousand  in 
cash,  less  the  amounts  advanced  by  me  for 
the  purchase  of  a  bouse  for  blm  on  Fifth  ave- 
nue. New  York  City,  and  sucb  amount  as  I 
shall  hereafter  advance  to  purchase  stables; 
five  hundred  thousand  dollars  In  Missouri  Pa- 
cific Railway  Co.  six  per  cent  consolidated 
mortgage  bonds;  five  hundred  thousand  dol- 
lars in  St  Louis,  Iron  Mountain  &  Southern 
Railway  Go.  consolidated  five  per  cent  bonds; 
five  hundred  thousand  dollars  In  Mlssonil  Pa- 
cific Railway  Co.  trust  five  per  cent  bonds; 
ten  thousand  shares  of  the  stock  of  the  Man- 
hattan Elevated  Railway  Company;  ten  thou- 
sand shares  ot  the  stock  of  the  Western 
Union  Telegraph  Company,  and  ten  thousand 
shares  of  the  stock  of  the  Missouri  Pacific 
Railway  Company,— all  the  fivegolng  bonds 
and  stock  to  be  treated  as  worth  par;  and 
the'  receipt  of  the  said  George  J.  Gould  In 
full  for  the  said  services  and  all  other  services 
down  to  the  time  of  my  death,  not  otherwise 
inld  for  by  me  during  my  lifetime,  unless  I 


Shan  hereafter  by  a  different  testamentary 
provisliHL  provide,  shall  be  all  the  voucher  re- 
quired by  my 'executors  and  trustees."  Upon 
the  hearing  before  the  appraiser  evidence  was 
Introduced  tending  to  show  an  agreement  be- 
tween Jay  Gould  and  George  J.  Gould  that 
the  latter  should  perform  services  of  an  im- 
portant nature  for  the  former,  who  in  turn 
should  compeiuate  George  J.  for  such  servi- 
ces, and  that  the  provision  quoted  was  Insert- 
ed to  provide  such  compensation,  and  for  no 
other  purpose;  and,  further,  that  such  sum 
was  agreed  upon  by  the  parties.  In  the  ap- 
praisement proceedings  this  was  found  as  a 
fact,  and,  the  appellate  division  having  af- 
firmed such  finding.  It  is  not  open  for  Inquiry 
in  this  court,  and  the  further  discussion  will 
treat  as  established  that  it  was  the  purpose 
of  the  testator  by  this  provision  of  the  codicil 
to  his  will  to  discharge  his  debt  to  his  son. 
It  should  further  be  ot»erved  that  George  J. 
Gould  consented  to  accept  payment  for  his 
services  under  this  provision.  He  testified 
upon  that  subject  as  follows:  "Q.  You  are 
the  son  of  the  late  Jay  Gould?  A.  Yea.  Q. 
Mr.  Gould,  in  the  eighth  article  of  the  second 
codicil  of  your  father's  will  there  Is  a  provi- 
sion which  I  shall  ask  you  to  read  for  the 
purpose  of  refreshing  your  mind.  [Copy  will 
handed  to  witness,  who  looks  at  same.]  When 
did  you  first  know  of  that  provision,  and  In 
what  manner  and  under  what  circumstances? 
A.  A  week  before  my  father's  death,— about 
a  week.  Q.  State  the  circumstances.  A.  He 
was  sick  In  bed.  and  he  told  me  where  his 
will  was,  and  told  me  to  go  and  get  it;  and 
when  I  had  gotten  It  he  asked  me  to  open  the 
envelope,  and  read  it  through,  which  I  did. 
Then  he  asked  me  If  I  understood  it  I  said 
I  did,  and  then  he  asked  me  whether  this 
provision  which  he  had  made— the  one  I  have 
just  read— was  satisfactory  to  me.  I  told  him 
it  was.  Q.  When  you  say  he  asked  you 
whether  the  provision  which  was  made  was 
satisfactory  to  you  he  had  reference  to  the 
provision  as  It  now  stands  In  the  will,  which 
is  contained  In  the  eighth  paragraph  of  the* 
second  codicil?  A.  Yes."  He  could  have  re- 
fused compensation  In  this  manner,  and  bad 
he  done  so  whatever  sum  he  might  have  re- 
covered against  the  estate  under  the  agree- 
ment with  his  father  would  not  have  been 
taxable  under  the  taxable  transfer  act  for 
there  would  have  been  in  such  case  no  tram- 
fer  by  will.  This  he  did  not  do,  but  Instead 
elected  to  accept  a  transfer  of  a  certain 
amount  of  money,  bonds,  and  stocks,  under 
the  will.  In  compensation  for  his  services; 
and  the  question  is,  Is  the  money  and  prop- 
erty thus  transferred  taxable?  To  that  ques- 
tion the  statute  must  fnmiSh  the  answer. 
The  statute  reads:  **A  tax  shall  be  and  Is 
hereby  Imposed  upon  the  transfer  of  any 
property  •  •  •  when  the  transfer  is  by 
wUl."  It  win  be  noted  that  the  Imposition  oZ 
the  tax  Is  not  limited  to  property  gratuitously 
given  by  will,  but  is  extended  to  all  prog- 
erty  so  transferred.   Was  not  the  property 
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mentioned  In  this  codicil  transferred  by  wUlT 
Certainly  It  was,  for  the  tlQe  to  tbe  bonds 
and  stocks  described  In  th»  codldl  was  lak^ 
away  from  the  estate  of  Jay  Gould  and  vest- 
ed In  George  3.  Gould  under  and  by  Tlrtue 
of  tbe  second  codidl  of  the  will;  and  such 
property  Is,  therefore,  taxable  under  the  ex- 
press provisions  of  this  statute.  It  Jay  Gould 
did  owe  his  son  George  ¥S,000,000  for  serv- 
ices,—and  we  must  assume  that  he  did,— he 
selected  a  method  of  payment  which  brought 
the  transaction  within  tbe  taxing  provisions 
of  the  statute.  Whether  this  action  was  tak- 
en by  3a.y  Gould  for  the  purpose  of  absolute- 
ly securing  to  the  state  the  tax,  or  because 
he  wished  to  retain  possession  of  all  bis 
property  during  his  life,  or  tac  some  other 
satisfactory  reason,  we  need  not  inquire. 
The  question  of  motive  on  the  part  of  the  tes- 
tator is  not  for  our  consideration.  We  are 
now  dealing  with  a  taxing  statute  which  un- 
dertakes to  tax  all  property  transferred  by 
will,  and  which  la  applicable  to  every  trans- 
action of  that  kind,  whether  advisedly  or 
mistaken^  entered  upon  and  carried  out. 

Neither  the  taxing  offices  nor  tbe  courts 
are  at  liberty  to  hold  that  because  Jay  Gould 
might  have  paid  bis  debt  to  bis  son  George 
in  such  a  manner  as  to  have  freed  the  prop- 
erty from  the  burden  of  a  tax,  therefore  a 
different  transaction,  one  npon  which  tbe 
statute  expressly  Imposes  a  tax,  shall  be 
treated  as  the  equivalent  of  the  other,  and 
given  the  same  effect.  So  far  In  the  progress 
of  this  proceeding  the  question  as  to  the 
right  of  the  state  to  collect  a  tax  upon  the 
property  has  been  disposed  of  by  the  courts 
below  as  If  the  statute  provided  In  terms  that 
only  property  "gratuitously  given  by  will" 
should  be  taxed.  But  the  statute  does  not  so 
provide,  and  the  duty  of  the  courts  Is  to 
read  it  as  it  Is  written.  It  Is  certainly  with- 
in the  constitutional  power  of  the  legislature 
to  tax  all  property  transferred  by  will, 
whether  the  motive  of  the  testator  be  to 
make  a  gift  or  pay  a  debt,  and  the  language, 
absolutely  unambiguous  and  free  from  sav- 
ing clauses,  which  the  legislature  employed 
to  accomplish  that  result,  affords  tbe  best 
indication  that  the  word  "transfer"  in  the 
statute  Is  used  advisedly  and  according  to 
Its  ordinary  legal  signification,  which  is  that 
the  owner  of  a  thing  delivers  It  to  another 
person  with  the  Intent- of  passing  the  rights 
which  he  has  in  it  to  the  latter.  Bouv.  Law 
Diet  Indeed,  it  can  easily  be  imagined  that 
the  legislature  aimed  to  prevent  parties  from 
avoiding  payment  of  the  tax  by  changing  in- 
tended beneflciarles  into  testamentary  cred- 
itors. It  matters  not  what  the  motive  of  a 
transfer  by  will  may  be,— whether  to  pay  a 
debt,  discharge  some  mor^  obligation,  or  to 
benefit  a  relative  for  whom  the  testator  en- 
tertains a  strong  affection,- If  the  devise  or 
bequest  be  accepted  by  the  beneficiary,  the 
transfer  Is  made  by  will,  and  the  state,  by 
the  statute  in  question,  makes  a  tax  to  Im-- 
pinge  upon  that  performance.    That  Jay 


Gould  attempted  to  traiisfier  tbe  proper^ 
mentioned  In  the  codicil  to  bis  son  George  by 
will  appears  npon  the  face  of  the  instmmeut 
That  the  son  agreed  to  acc^  the  tranter 
the  propwt7  to  blm  by  that  mettiod  spears 
from  bis  testimony  that  he  stated  to  his 
father  that  the  provlslcm  toe  compensation 
was  satisfactory,  and  that  he  has  accepted 
the  benefit  of  this  provision  Is  unquesttoneQ. 
The  result,  therefore.  Is  a  transfer  to  blm 
by  will  of  the  property  therein  descrllied, 
and  the  statutory  command  that  upon  prop- 
erty thus  transferred  a  tax  should  be  im- 
posed must  be  obeyed.  The  market  value 
of  this  property  was  found  to  be  $4,201,250. 
and  tbe  tax  thereon  Is  the  sum  of  $42,012.50. 
The  order  appealed  from,  therefore,  should 
be  80  modified  as  to  adjudge  that  the  taxes 
on  tbe  share  or  interest  of  George  J.  Gould 
is  the  sum  of  $132,784.44,  and.  as  thus  modi- 
fled,  the  order  should  be  affirmed,  with  costs 
to  tbe  appellant  comptrollers.  All  concur. 
Order  modified. 


OM  VI.  T.  EU) 
FBOPLB  T.  SICBXES. 
(Court  of  Appeals  of  New  Tork.   Oct  4, 
1888.) 

CiUHlNAi.  IiAw  — Bboond  OPFBiras  —  Evidexob  — 
DoH  Fbockss  or  La  w— Pbbsumption 
or  Xnnoobnor. 

1.  Under  Pen.  Code,  I  688,  providhig  an  bi< 
creased  penalty  for  the  commission  of  a  fd- 
ony  after  a  previous  conviction,  the  former 
conviction  fs  ao  ingredient  of  the  aggravated 
offense,  so  that  it  must  be  pleaded  and  proved 
in  order  that  defendant  may  be  informed  of 
the  charge  brought  against  him. 

2.  In  the  absence  of  any  statntory  provision 
relating  to  procedure  in  such  case,  proof  of 
such  former  conviction  need  not  be  deferred  un- 
til after  defendant  has  been  found  guilty  of  the 
offense  on  trial. 

3.  Pen.  Code,  i  688,  provides  for  an  increas- 
ed penalty  for  tbe  commission  of  a  felony  aft- 
er a  former  conviction.  BtM,  that  proof  of 
such  former  conviction  upon  tbe  trial,  and  be- 
fore conviction  of  the  second  offense,  is  not 
objectionable,  as  not  being  due  process  of 
law,  or  as  depriving  defendant  of  tbe  benefit 
of  the  presumption  of  innocence. 

Bartlett,  J.,  dissenting. 

Appeal  from  supreme  court,  appellate  di- 
vision. Second  department. 

Livingston  Sickles  was  convicted  of  rob- 
bery In  the  first  degree,  as  a  second  offense, 
and  from  a  judgment  of  the  app^ate  divi- 
sion (50  N.  Y.  Snpp.  377),  affirming  the  Judg- 
ment of  conviction,  appeals.  Affirmed. 

Martbi  W.  Littleton,  for  appellant  Boberl 

H.  Elder,  for  the  People. 

GRAY,  J.  The  defendant  was  Indicted  for 
the  crime  of  robbery  In  the  first  degree,  as  a 
second  offense,  and,  on  being  arraigned,  en- 
tered a  plea  of  not  guilty.  He  was  tried  and 
found  guilty  by  the  verdict  of  a  jury,  and, 
upon  appeal,  the  Judgment  of  conviction  was 
affirmed  by  the  appellate  division.  When  the 
trial  was  moved,  and  before  tbe  Jury  was 
Impaneled,  the  defendant  admitted  his  former 
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coDTlctlon.  and  be  tbereafter  soagbt  to  have 
evidence  thereof  excluded.  His  objection  to 
sncb  evidence  was  overruled,  and  the  excep- 
tion taken  to  the  raling  raises  the  question 
presented  now  for  our  review. 

I  tbiak  there  was  no  error  In  the  ruling. 
The  prevaiUi^  opinion  below,  by  Mr.  Justice 
CuUen,  has  very  ably  discussed  the  question 
bivolved,  and  leaves  little  to  be  said.  Indeed, 
the  question  may  be  regarded  as  practically 
settled  upon  the  authority  of  certain  deci- 
sions of  this  court. 

The  argument  against  the  correctness  of 
the  ruling.  In  substance,  is  twofold.  In  the 
first  place.  It  Is  argued  that  a  correct  con- 
struction of  section  688  of  the  Penal  Code, 
which  provides  for  an  Increased  penalty 
where  tiiere  Is  the  commission  of  a  crime 
after  a  prevtous  conviction  of  the  offender, 
only  authorises  the  Introduction  of  the  evi- 
dence of  such  former  conviction  after  the 
Jury  has  found  the  defendant  guilty  of  the 
crime  for  which  he  Is  being  trlc^.  In  the 
second  place.  It  is  argued  that  if  such  a  con- 
struction be  not  given  and  such  evidence  Is 
made  admissible  as  part  of  the  case  against 
the  prisoner,  then  certain  rights  secured  to 
blm  by  the  constitution  and  laws  of  the  state 
are  Invaded,  In  that  he  is  deprived  of  bis  lib- 
er^ without  due  process  of  law,  and  is  not 
glv^  the  benefit  of  the  presumption  of  Inno- 
cence. 

The  first  of  these  positions  Is  taken  upon 
the  language  of  the  section,  which  reads  that 
"a  person,  who,  after  having  been  convicted 
within  this  state,  of  a  felony,  •  *  *  com- 
mits any  crime,  within  this  stat^  Is  punish- 
able upon  conviction  of  such  second  offense, 
as  follows,"  etc.  It  Is  argued  that  the  words, 
"upon  conviction  of  such  second  offense," 
warrant  the  view  that*  it  was  not  Intended 
that  the  t&<A  of  the  former  conviction  should 
be  used  by  the  prosecution  until  after  the  de- 
foidant  has  been  found  guilty  of  the  offense 
for  which  lie  is  being  tried.  The  statute  in 
question  is  not  dealing  with,  nor  regulating, 
criminal  procedure,  but  Is  declaring  the  en- 
hanced penalty  which  a  subsequent  offender 
against  the  laws  of  the  state  will  incur  upon 
conviction.  When  the  people  present  a  case 
under  Its  provisions,  the  procedure  to  estab- 
lish it  is  governed  by  the  provisions  of  the 
Code  of  Criminal  Procedure.  The  Indictment 
of  the  person  accused  of  being  a  second  of- 
fender must  bring  the  case  within  the  stat- 
ute by  setting  f(»th  the  facts  depended  upon 
for  the  imposition  of  the  severer  punishment 
prescribed  by  the  Penal  Code,  people  v. 
Powers,  6  N.  Y.  00;  Wood  t.  People,  53  N.  Y. 
511;  Johnson  v.  People.  66  N.  Y.  612.  This 
Is  necessary  In  pena]  proceedings,  in  order 
that  the  defendant  may  be  clearly  Informed 
of  the  charge  which  he  is  called  upon  to  meet 
The  Code  of  Criminal  Procedure  requires  It. 
and  It  Is  In  accord  with  all  Just  penal  legis- 
lation. In  such  a  case  as  this,  the  charge  is 
not  merely  that  the  prisoner  has  committed 
%e  offense  specifically  described,  but  that, 
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as  a  former  convict,  bis  second  offense  has 
subjected  him  to  an  enhanced  penalty.  In 
Wood  V.  People,  supra.  It  was  held  that  It 
was  an  essential  ingredient  of  the  aggravat- 
ed offense,  charged  upon  the  accused,  that 
the  alleged  felony  was  committed  after  a  for- 
mer conviction  of  an  offense,  and  that  the 
prior  conviction  entered  Into  and  made  a  part 
of  the  offense  of  which  the  accused  was  con- 
victed. Judge  Allen  observed  that,  "when 
the  statute  describes  the  offense,  the  proof,  as 
well  as  the  auctions  of  the  indictment, 
must  bring  the  case  within  the  stetute. 
*  *  *  The  defendant  should  be  brought 
within  all  the  material  words  of  the  statute, 
as  well  by  the  proof  as  by  the  Indictment"  In 
Johnson  r.  People,  supra,  it  was  said  that,  as 
"a  more  severe  penalty  Is  denonnced  by  the 
statute  for  a  second  offense,  all  the  facts  to 
bring  the  case  within  the  statute  must  be 
established  upon  the  trial."  Section  388  of 
the  Code  of  Criminal  Procedure.  In  prescrib- 
ing the  order  of  procedure  upon  trial,  provides 
that  the  prosecution  "must  open  the  case  and 
offer  the  evidence  m  support  of  the  indict* 
ment" 

The  objection  of  the  appellant  Is  aimed  at 
the  procedure  by  which  the  people  established 
the  charge  and  made  a  case  under  the  Penal 
Code,  but  the  statute  and  the  cases  seem  con- 
clusive upon  the  qnestion  of  the  proof  re- 
quired of  the  prosecution.  It  is  not  easy  to 
see  how,  in  the  absence  of  some  statutory 
provision  permitting  it  the  defendant  con 
plead  In  part  and  thus  restrict  the  issue  and 
the  proof  to  be  offered  rmiee  the  indictment. 
His  admission  of  the  farmer  conviction,  If 
made  upon  the  trial,  before  the  Jury,  may  ren- 
der evidence  thereof  unnecessary  to  be  giv- 
en; but  whether  it  Is  made,  or  the  fact  Is  to 
be  proved,  the  question  for  the  Jury  to  deter- 
mine is  whether  the  defoidant  Is  guilty  of  the 
present  crime  described  hi  the  InSlctment  and 
whether  he  Is  the  person  charged  therein  as 
having  been  formerly  convicted.  Under  the 
present  English  practice,  as  changed  by  on 
act  passed  in  1837.  the  prbiclpal  charge  must 
be  first  passed  upon  by  the  Jury,  and  then  the 
proof  Is  to  be  presented  of  the  former  con 
vlctlon.  That  may  be  fairer  procedure  Croi:« 
the  prisoner's  standpoint;  but.  as  Chief  JudgA 
Church  observed  In  Johnson  v.  People,  in  ad- 
verting to  the  English  practice,  "we  have  no 
such  statute."  In  the  absence  of  legislation 
effecting  a  change  In  the  Code  of  Criminal 
Procedure,  there  Is  no  warrant  for  departing 
from  Its  requhrements.  The  very  fact  that  In 
England  It  was  necessary  to  enact  a  statute 
to  remedy  what  was  probably  deemed  a  de- 
fect to  criminal  procedure  at  the  common 
law  tends  to  show  that  until  legislation  has 
changed  the  rule,  It  Is  esaenUal  that  the  prior 
conviction  be  proved  by  the  people  aa  a  jtart 
of  the  case  against  the  prisoner.  Even  wl13i 
the  change  effected  In  the  English  crimlnatf 
procedure,  it  would  appear  that  the  former 
conviction  is  regarded  as  an  element  entering 
Into  the  grade  of  the  gnllt  of  the  defendant. 
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Inasmuch  ae  proof  most  be  made  of  It  and 
Uie  Jurors  must  deliver  their  verdict  upon  that 
proof.  Reference  Is  made  to  People  t.  Ray- 
mond, 96  N.  Y.  38,  by  the  appellant,  wliere 
It  was  observed  by  Judge  Finch  th  l  "the 
first  offense  was  not  an  element  of  uor  In- 
cluded In  the  second,  *  •  *  but  Is  sbnply  a 
fact  In  the  past  history  of  the  criminal,  which 
the  law  takes  Into  consideration  when  pre- 
scribing ponishment  for  the  second  offense.*' 
I. do  not  think,  however,  that  the  learned 
Judge's  observation  Is  to  be  taken  In  as  broad 
a  sense  as  the  appellant  claims  for  It  He 
was  considering  this  contention:  "That  no 
offense  can  be  considered  a  second  offense, 
under  the  Penal  CoAe,  unless  it  at>pear8  that 
the  first  offense  charged  Is  a  crime  under 
such  Code,  and  that  the  first  offense  was 
before  the  Code  went  Into  operation."  He 
pronounced  the  contention  to  be  without  ade- 
quate foundation,  and  then  makes  the  ob- 
servation referred  to.  The  present  point  was 
not  being  discussed.  What  he  should  be  re- 
garded as  holding  is  that  the  second  offense 
alone  Is  to  be  punished,  and  that  proof  of 
the  commission  of  the  prior  offense  was  not 
necessary  to,  and  could  not,  establish  the 
prisoner's  guilt  upon  the  principal  charge. 
In  a  sense,  the  prior  offense  was  not  an  ele- 
ment of  the  second  offense,  for  they  were 
disconnected  acts;  but  the  prior  conviction 
BO  affected  the  grade  of  the  prisoner's  guilt 
and  the  degree  of  his  liability  to  punishment 
that,  in  that  sense.  It  entered  Into  the  offense 
of  which  he  Is  convicted,  and  that  I  cannot 
regard  Judge  Finch's  opinion  as  denying. 
His  remarks  have  their  proper  significance, 
when  read  In  connection  with  the  case  under 
consideration,  and  are  not  to  be  understood 
as  overruling  what  had  been  previously  so 
distinctly  held  In  Wood  v.  People,  supra.  I 
r^ard  It  as,  a  necessary  and  logical  conclu- 
sion, where  an  Increased  punishment  is  pre- 
scribed by  the  statute  upon  conviction  for  a 
second  offense,  tbat  the  prior  conviction  en- 
ters as  an  Ingredient  Into  the  criminality  of 
the  prisoner,  not  that  the  fact  of  the  prior 
conviction  tends,  In  any  wise,  to  prove  the 
commission  of  the  second  offense,  but  that 
l\  aggravates  the  guilt  of  the  prisoner,  and, 
as  a  hardened  or  unreformed  criminal,  sub- 
jects him  to  an  Increased  punishment  for  the 
repeated  crime. 

The  second  position  taken  by  the  appellant 
iB  that,  if  the  construction  of  the  statute  he 
contends  for  Is  not  correct,  then  it  is  made  to 
confilct  with,  and  to  destroy,  the  presumption 
of  innocence,  to  which  he  is  entitled  under 
the  law,  and  to  deprive  him  of  his  liberty 
without  that  due  process  of  law  whi<di  Is 
guarantied  by  the  constitution  to  every  citi- 
zen. "Due  process  of  law"  has  been  well  de- 
fined to  be  "law  In  its  regular  course  of  ad- 
ministration through  courts  of  justice."  2 
Kent,  Comm.  13.  It  is  provided  for  If  the 
statute  under  judicial  examination  provides 
for  the  regular  administration  of  its  provl- 
slona  by  the  courts  of  the  state.  Sheppard  v. 


Steele,  43  N.  Y.  B2.  It  means  that  every  citi- 
zen shall  have  his  day  in  court,  and  that  he 
shall  have  the  benefit  of  those  rules  of  the 
common  law,  generally  deemed  to  be  funda- 
mental In  their  natnre  because  sanctioned  by 
reason,  by  which  judicial  trials  are  governed. 
These  rules,  which  secure  to  the  accused  a 
judicial  trial,  it  is  beyond  the  power  of  the 
legislature  to  subvert  Wynehamer  v.  Peo- 
ple, 13  X.  Y.  378,  447.  It  Is  beyond  its  power 
to  deprive  a  person  of  his  liberty,  or  to  de- 
prive him  of  his  property,  by  mere  legisla- 
tion. It  Is  not  beyond  the  legislative  power 
to  regulate  what  shall  be  the  due  process  of 
the  law,  by  which  the  citizen  may  be  put  up- 
on his  trial  concerning  his  liberty  or  his 
property,  provided  that  the  statute  destroys 
none  of  those  safeguards  to  Individual  free- 
dom and  rights  which  the  pe(q>le  of  BMgland 
finally  acquired  for  themselves,  and  which, 
as  part  of  the  common  law  of  that  land,  we 
took  over  and  adopted  in  the  formation  of  a 
state  government  They  are  preserved  to  all 
persons  by  the  constitution  of  the  state,  and 
It  Is  the  duty  of  the  judicial  branch  of  the 
government  to  uphold  them  whenever 
brought  Into  question.  The  legislature  has 
plenary  power  to  make  laws  for  the  com- 
munity, in  its  social  and  aggregate  capacl^, 
within  limits  set  by  the  constitution.  It  Is 
its  duty,  and  It  has  the  amplest  power,  to 
prescribe  the  punishments  for  offenses 
against  the  laws  of  the  state,  and  there  Is  no 
arbiter  beyond  the  state  Itself  to  determine 
what  legislation  Is  just.  Punishment  is  In- 
flicted because  It  Is  right  that  the  state.  In 
the  Interests  of  society,  of  which  It  Is  the 
organized  expression,  should  prescribe  It  as 
a  measure  for  the  prevention  of  crime.  In 
so  doing  It  Is  right  that  the  degree  of  punish- 
ment should  be  measured  by  the  criminality 
of  the  Individual,  and  tbat  such  an  example 
shall  be  made  as  will  tend  to  establish  a 
deterrent  influence  over  the  members  of  so- 
ciety. Reason  su^ests  that  the  persistent 
and  hardened  offender  needs  a  severer  pun- 
ishment The  previous  punishment  having 
failed  to  reform  him,  his  guilt  upon  his  fur- 
ther offending,  ia  greater,  and«  being  so,  se- 
verer treatment  Is  needed  to  compel  him  to 
reform  his  ways  and  In  furtherance  of  the 
effort  to  prevent  crime.  In  enacting  that 
upon  a  conviction  for  a  second  offense,  the 
punishment  shall  be  one  of  greater  severity, 
the  legislature  has  acted  in  accordance  with 
the  dictates  of  a  wise  policy  and  has  Invaded 
no  constitutional  right 

How  can  it  be  said  that  the  defendant  has 
not  had  due  process  of  law?  The  statute  an- 
nounced the  enhanced  penalty  which  he 
would  Incur  by  repeating  his  infraction  of  Qie 
laws  against  crime.  The  Indictment  charged 
him  with  the  aggravated  crime,  and  he  was 
put  upon  his  trial  imder  the  charge  of  being 
for  a  second  time  an  offender,  and  therefore 
liable  to  suffer  a  severer  punishment.  His 
sentence  was  pronounced  after  he  bad  been 
tried  and  found  guilty  by  the  verdict  of  a 
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Jury.  The  course  of  the  administration  of  Jus- 
tice was  regular  In  aU  respects.  When  It  is 
said  that  the  presumption  of  the  defendant's 
innocence  was  destroyed  by  the  introduction 
of  proof  of  his  former  conviction,  the  propo- 
sition ia  based  upon  mere  assumption,  and  It 
is  the  error  In  that  assumption  which  affects 
the  appellant's  argument  The  statute  has 
not  abrogated  the  rule  as  to  the  presumption 
of  innocence.  It  is  expressly  preserved  to  the 
defendant  by  section  388  of  the  Code  of  Crim- 
inal Procedure,  and  the  defendant  had  the 
benefit  of  It  upon  his  trial,  In  that  the  court 
distinctly  Instructed  the  Jury  to  that  effect 
It  win  not  be  presumed  that  the  iarors  failed 
to  obey  the  Instruction,  or  that  they  did  not 
accord  to  the  accused  the  iKneflt  of  every  rea- 
sonable doubt  upon  the  evidence.  There  can 
be  no  legal  presumption  that  the  presumption 
of  the  defendant's  Innocence  will  be  preju- 
diced. The  legislature  can  do  as  the  Einglish 
parliament  has  done  by  changing  the  rule  of 
procedure.  But  that  rests  in  the  legislative 
discretion,  and,  until  It  Is  exercised  in  that 
direction,  the  established  procedure  must  be 
followed,  and  the  proof  must  be  such-  as  to 
meet  the  charge  and  bring  the  case  within 
the  statute.  Nor  Is  there  force  In  the  argu- 
ment that  a  discrimination  Is  made  In  the 
trials  of  persons  charged  with  the  same 
crime.  The  discrimination  Is  made  between 
first  and  second  offenders  and  the  punish- 
ments which  are  visited  upon  them.  The 
l^lslature  has  made  the  conviction  of  the 
commission  of  a  former  offense  an  Ingredient 
of  the  gnllt  of  the  defendant  upon  a  second 
offense  being  committed.  If  it  were  not  so. 
there  would  be  no  warrant  for  the  infliction 
of  the  increased  punishment  The  objection 
that  proof  of  the  former  conviction  might  af- 
fect the  prisoner's  character  was  considered 
in  Johnson  v.  People,  supra,  and  It  was  held 
to  have  no  force  when  such  evidence  relates 
to  the  issue  to  be  tried.  I  think  enough  has 
been  said  upon  the  question  presented,  and 
ttiat  the  Judgment  of  conviction  was  prop- 
erly sustained  bdow,  and  should  )te  afilrmed 
by  this  court 

BARTLETT,  J.  (dissenting).  I  am  unable 
to  agree  with  the  majority  of  the  court  that 
this  defendant  was  convicted  by  due  process 
of  law.  It  Is  the  boast  of  the  common  law 
that  every  accused  person  is  presumed  to  be 
Innocent  until  proven  guilty,  and  we  have 
made  this  presumption  a  part  of  our  criminal 
procedure.  Code  Cr.  Proc  i  389.  The  fact 
that  a  second  conviction  of  felony  subjects 
tbe  defendant  to  a  heavier  penalty  Is  no  Justi- 
fication for  pleading  the  first  conviction  In  the 
indictment  for  the  second  offense.  In  People 
v.  Raymond,  96  N.  Y.  38,  Judge  Finch,  speak- 
ing for  the  court  said:  "The  first  offense  was 
not  an  element  of  or  included  in  the  second, 
and  so  subjected  to  added  punishment,  but  Is 
simply  a  fact  In  the  past  history  of  the  crlm- 
ia£l.  which  the  law  takes  Into  consideration 
when  prescribing  punishment  for  the  second 


offense.  That  only  is  punished."  In  other 
words,  the  fact  of  a  first  conviction  does  not 
become  material  until  after  the  second  convic- 
tion, and  then  only  for  the  purpose  of  enabling 
the  trial  Judge  to  Impose  the  proper  term  of 
Imprisonment.  The  first  conviction  can  be  es- 
tablished by  the  production  of  the  record  be- 
fore the  trial  Judge,  and  the  only  possible 
fact  to  be  litigated  would  be  the  Identity  of 
the  defendant  If  disputed.  If  this  Inquiry 
Into  the  past  history  of  the  accused  Is  to  be 
made  by  a  Jury,  the  legislature  should  pro- 
vide that  the  Jury  who  have  just  rendered 
their  verdict  of  guilty,  or  a  new  one  to  be 
drawn,  shall  hear  the  evidence  and  determine 
the  question.  This  has  been  the  law  of  Eng- 
land for  60  years  and  more.  To  project  the 
issue  of  a  former  conviction  Into  the  second 
trial,  before  verdict  rendered,  practically  de- 
prives the  defendant  of  the  legal  presumption 
of '  Innocence,  Inevitably  prejudices  the  Jury 
against  him,  and  takes  from  him  his  constitu- 
tional right  to  be  convicted  only  by  the  Judg- 
ment of  his  peers  and  due  process  of  law. 

It  is  urged  that  the  constitutional  question 
Is  not  an  open  one  in  this  court  and  to  supr 
port  the  contention  two  cases  are  cited: 
Wood  V.  People,  53  N.  T.  511;  Johnson  v. 
People,  56  N.  T.  512.  In  neither  of  these 
cases  was  the  constitutional  question  raised; 
they  deal  wholly  with  procedure.  The  mere 
fact  that  for  years  It  has  been  the  practice  to 
plead  and  prove  the  former  conviction  on  the 
trial  for  the  second  offense  does  not  show 
that  the  constitutional  question  has  neces- 
sarily been  passed  upon,  but  rather  over- 
looked. This  practice  Is  a  reproach  to  tbe  ad- 
ministration of  Justice,  and  speedy  legislation 
should  render  It  Impossible.  I  Tote  for  a  re- 
versal of  the  Judgment. 

All  concur  with  GRAY,  J.,  for  afllrmance, 
except  BARTLETT,  J.,  who  reads  dissenting 
memorandum,  and  PAREEB*  O.  J.»  not  vot- 
ing. Judgment  affirmed. 


(IH  N.  T.  mi 
BANZER  V.  BANZER  et  aL 
(Conrt  of  Appeals  of  New  York.    Oct  4, 
1898.) 

Wills — Constbuctiok— Devise  ot  a  Feb  Sufpu 
— Hdsbamd  and  Wife— Joint  Tbsanct. 

1.  Testator  gave  to  his  wife  all  his  real  and 
personal  estate.  A  subsequent  claase  provid- 
ed that  his  personal  estate,  and  whatever  be- 
longed to  him  at  his  death,  of  whatever  na- 
ture,' she  could  dispose  of  according  to  her  own 
judgment,  and  that  after  her  death  his  chil- 
dren should  divide  the  same.  Bdd,  a  devise  of 
the  real  estate  in  fee,  since  the  manifest  pur- 
pose of  the  first  provision  to  so  devise  it  is  not 
clearly  altered  by  the  subsequent  clause. 

2.  where  one  tenant  in  common  conveyed  his 
nndlvlded  half  interest  to  his  co-tenant's  wifp 
by  a  deed  intended  to  convey  to  her,  not  as  a 
wife,  but  separately,  the  relation  of  Joint  ten- 
ants don  not  arise  between  herself  and  hoa- 
band. 

Appeal  from  common  pleas  ot  New  York 
city  and  county,  general  term. 
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Partition  by  Ellen  Banzer  against  Adam 
Banzer  and  others.  From  a  Judgment  of  the 
general  term  of  the  New  York  court  of  com- 
mon pleas  (32  N.  Y.  Supp.  266),  affirming  a 
judgment  entered  on  a  decision  of  a  special 
term  (30  N.  Y.  Snpp.  803>  dismissing  the  com- 
plaint  on  the  merits,  the  plalntlfE  ^peals. 
Affirmed. 

The  action  was  for  the  partition  of  real 
property  situated  on  West  Thlrty-Seconri 
street,  In  the  city  of  New  York.  The  property 
was  originally  owned  by  Michael  Banzer  and 
John  Maler,  as  tenants  In  common,  each  own- 
ing an  undivided  one-half.  Maler  subsequent- 
ly conveyed  bis  Interest  to  Susanna  Banzer, 
the  wife  of  his  co-tenant.  Michael  Banzer 
died  la  the  city  of  New  York,  September  28, 
1882,  seised  of  an  undivided  one-half  Interest 
In  the  properly  mentioned.  He  left,  him  sur- 
Tlving,  the  defendants  John  Banzer,  Adam 
Banzer,  Anna  Hanf,  Elizal>eth  Howell,  and 
GhrlBtopher  Banzer,  who  were  his  only  sur- 
viving children  and  heirs  at  law.  He  also 
left  a  widow,  Susanna  Banzer,  who  was  the 
mother  of  these  children.  He  left  a  last  will 
and  testament,  which  Is  as  follows:  "After 
-all  my  lawful  debts  are  paid  and  discharged, 
I  give  and  bequeath  to  my  beloved  wife, 
Susanna  Banser,  all  my  real  and  personal 
estate  now  at  present  and  hereafter  In  my 
possession.  My  real  estate  consisting  at  pres- 
ent of  a  part  of  a  house  known  by  the  num- 
ber 220  West  32d  Street,  20th  Ward,  so  as 
described  In  the  deed  of  said  house.  And  my 
personal  estate,  and  whatever  belonging  to 
me  at  my  dead,  whatsoever  and  whereso- 
ever of  wat  nature,  kind  and  quality  soever 
may  t>e,  that  she  shall  have  undisputed  right, 
to  do  and  dispose  of,  according  to  her  own 
judgment,  that,  after  her.  Dead,  my  beloved 
children,  or  their  Executor,  Administrator 
shall  dlvlte  the  same,  Chair  and  Chair  alike." 
Christopher  Banzer.  a  son  of  the  testator, 
married  the  plaintiff,  and  died  In  February, 
1801,  leaving  one  child,  who  was  also  named 
Christopher,  who  died  before  the  death  of 
Susanna  Banzer,  and  left  the  plalntlfT,  his 
mother,  his  only  heir  at  law.  Susanna  Ban- 
zer died.  Intestate,  March  19, 1894,  leaving  the 
defendants  John  Banzer,  Adam  Banzer,  Anna 
Hanf,  and  Elizabeth  Howell  her  only  surviv- 
ing children  and  heirs. 

James  Kearney,  for  appellant  Edward  W. 
S.  Johnston,  for  respondents. 

MARTIN,  J.  (after  stating  the  facts).  The 
plaintiff  bases  her  right  to  maintain  this  ac- 
tion upon  the  will  of  Michael  Banzer,  deceas- 
ed. She  Insists  that,  under  Its  provisions,  an 
estate  vested  In  her  husband  as  one  of  the 
children  of  the  testator,  subject  only  to  a  life 
estate  In  the  testator's  wife;  that,  upon  the 
death  of  the  plaintiffs  husband.  It  passed  to 
her  son;  and,  upon  the  death  of  the  latter,  It 
descended  to  her.  Thus,  the  material  ques- 
tion to  be  determined  Is  whether,  under  the 
will  of  Michael  Banzer,  any  Interest  In  the 


real  estate  In  question  passed  to  or  became 
vested  in  his  children,  of  whom  the  plalntlfTs 
husband  was  one.  This  depends  upon  the 
testator's  intent,  which  must  be  sought  for 
In  his  will,  read  In  the  light  of  the  surround- 
ing facts  and  circumstances.  Was  It  his  pur- 
pose to  devise  to  his  children  a  vested  re- 
mainder In  the  real  property  given  to  his 
wife,  or  was  the  devise  to  her  Intended  to 
convey  the  absolute  fee?  At  the  time  of  his 
death,  his  wife  was  the  owner,  as  tenant  in 
common  with  him,  of  one  undivided  one-half 
of  the  real  property  sought  to  be  partitioned. 
The  provisions  of  the  will  relating  to  his  real 
estate  are  substantially  as  follows:  "I  give 
and  bequeath  to  my  wife  all  my  real  and  per- 
sonal estate  at  present  or  hereafter  in  my 
possession;  my  real  estate  consisting  at  pres- 
ent of  a  part  of  a  house  known  as  number 
220  West  32d  street."  These  are  the  only 
provisions  which  In  any  way  refer  to  the  real 
estate  of  the  testator.  Those  provisions  dis- 
close a  clear  and  manifest  Intent  to  devise  to 
his  wife  the  real  estate  In  question,  and  to 
vest  In  her  an  absolute  fee  to  the  property. 
No  clearer  or  more  decisive  language  could 
have  been  employed  to  effectuate  that  pur- 
pose. After  that  provision,  he,  however,  adds: 
"And  my  personal  estate,  and  whatever  be- 
longing to  me  at  my  death,  whatsoever  and 
wheresoever,  of  what  nature,  kind,  and  qual- 
ity soever  may  be,  that  she  shall  have  undis- 
puted right  to  do  and  dispose  of  according  to 
her  own  Judgment;  that,  after  her  death,  my 
beloved  children  or  their  executor,  adminis- 
trator, shall  divide  the  same,  share  and  share- 
alike."  The  appellant  contends  that  the  last 
provision  should  be  regarded  as  a  part  of 
the  provision  by  which  the  real  estate  was 
devised;  that  It  modifies  It,  and  evinces  an  In- 
tention upon  the  part  of  the  testator  to  cut 
down  the  devise  to  bis  wife  to  a  mere  life- 
estate  In  the  house  described,  and  to  convey 
a  vested  remainder  to  his  children  to  be  en- 
Joyed  by  them  after  her  death.  We  think  the 
construction  contended  for  should  not  obtaln. 
It  seems  quite  obvious  that  the  Intention  of 
the  testator  to  devise  his  real  estate  to  his 
wife  was  not  affected  by  the  subsequent  pro- 
vision which  relates  to  property  other  than  the 
real  property  described.  The  language  of  the 
first  provision  shows  a  clear  and  positive  In- 
tent to  devise  to  his  wife  the  bouse  and  lot 
described.  It  is  plainly  Identified,  and  the 
devise  Is  absolute,  without  limitation  or  re- 
striction. 

It  may  be  said  that  the  first  clause  also  re- 
fers to  the  testator's  personal  estate.  That 
Is  tnie;  but  It  refers  only  to  such  as  was  or 
might  be  In  his  possession.  It  Is  quite  prob- 
able that  the  testator's  purpose  was  to  give 
bis  wife  on  absolute  title  to  such  oC  his  per- 
sonal estate  as  was  In  bis  actual  possession, 
as  his  household  furniture  and  the  like,  and 
that  the  subsequent  clause  was  Intended  to 
apply  only  to  such  other  personal  property  as 
be  might  own  at  his  death.  But  be  that  as  it 
may,  we  think  It  is  quite  apparent  that  that 
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clanee  was  not  Intended  and  cannot  be  held 
to  affect  or  cut  down  the  devise  of  his  real 
estate  to  fats  wife.  Its  prorlslons  are  distinct 
and  disconnected  from  the  clause  disposing 
of  the  real  estate  in  suit.  The  manifest  put^ 
pose  of  that  provision  was  to  diBpose  of  the 
remainder  of  bis  property  not  prerlooslr  and 
specially  devised,  and  not  to  change  or  modi- 
fy the  prevloos  proTlslons  of  his  will.  The 
portion  of  his  property  mentioned  in  the  last 
clatuse  he  gavje  his  wife  an  unqualified  right 
to  dispose  of  according  to  her  judgment,  with 
a  provision  that  after  her  death  it  should  be 
divided  between  bis  children.  While,  If  It 
stood  alone,  It  might  be  proper  to  constrae 
this  last  provision  as  relating  to  all  the  prop- 
erty of  which  the  testator  died  seised,  still, 
upon  reading  the  whole  will  in  the  light  of 
the  existing  circumstances,  and  applying  the 
established  canons  of  construction,  it  Is  quite 
evident  that  that  provision  shonld  be  held  to 
relate  to  tale  property  other  than  the  real  es- 
tate dracrlbed,  and  that  it  was  not  Intended 
to  limit  or  cut  down  tbe  estate  he  had  al- 
ready devised  to  his  wife  by  the  previous 
clause  of  his  will.  Where  an  estate  Is  given 
In  one  part  of  a  will  In  clear  and  decisive 
terms,  that  it  cannot  be  taken  away  or  cut 
down  by  raising  a  doubt  as  to  the  meaning  or 
application  of  a  subsequent  clause,  nor  by  any 
subsequent  words  which  are  not  as  clear  and 
decisive  as  the  words  giving  the  estate,  is  a 
well-established  rule  applicable  to  the  con- 
struction of  wills.  As  was  said  by  Judge 
O'Brien  In  Goodwin  v.  Coddhigton,  154  N.  T. 
283,  286,  48  N.  El  729,  730:  "Whenever  the 
will  begins  with  an  absolute  gift,  in  order  to 
cut  it  down,  the  latter  part  of  the  will  must 
show  as  clear  an  Intention  In  that  direction 
as  tbe  prior  part  does  to  make  It"  In 
Clarke  v.  'Leupp,  88  N.  Y.  228,  231,  this  court 
said:  "It  Is  well  settled  by  a  long  succes- 
sion of  well-considered  cases  that,  when  the 
words  of  the  will  in  the  first  Instance  clearly 
indicate  a  disposition  In  tbe  testator  to  give 
the  entire  Interest,  use,  and  benefit  of  the 
estate  absolutely  to  the  donee,  it  will  not  be 
restricted  or  cut  down  to  any  less  estate  by 
subsequent  or  ambiguous  words,  inferential 
in  their  Intent"  In  Roseboom  v.  ^oseboom, 
SI  N.  Y.  356,  where  the  will  of  the  testator 
provided:  "I  give  and  bequeath  my  beloved 
wife,  Susan,  one-third  part  of  all  my  prop- 
erty, both  real  and  personal,  and  to  have  the 
control  of  my  farm  as  long  as  she  remains 
my  widow;  •  •  •  and  at  the  death  of  my 
wife  all  my  property,  both  real  and  personal, 
to  be  equally  divided  between  my  eight  chil- 
dren,"—this  court  held  that  the  widow  took 
an  absolute  fee  in  one-third  of  the  premises, 
and  quoted  the  rule  In  ThornhlU  v.  Hall,  2 
aark  &  r.  22,  as  sustaining  that  decision. 
In  Byrnes  v.  Stilwell,  103  N.  Y.  453,  460,  0 
N.  E.  241,  243,  It  Is  said:  "An  estate  in  fee 
created  by  a  will  cannot  be  cut  down  or  lim- 
ited by  a  subsequent  claim  [clause],  unless  It 
Is  as  clear  and  decisive  as  the  language  of 
tbe  clause  which  devises  the  estate,"— citing 


ThornhlU  v.  Hall,  supra;  Boseboom  v.  Rose- 
boom,  81  N.  Y.  356,  369;  CampbeU  v.  Beau- 
mont SI  N.  Y.  467;  and  Freeman  v.  Colt  90 
N.  Y.  63,  68.  In  Waahbon  v.  Cope,  144  N.  Y. 
287,  39  N.  B.  388,  tbe  rule  that  courts  wUI 
refuse  to  cut  down  an  estate  already  granted 
in  fee  or  absolutely  when  the  supposed  tenn» 
of  limitation  are  to  be  found  In  some  snbse- 
quent  portion  of  the  will,  and  are  not  clear 
in  themselves,  unmistakable,  and  certain,  so 
that  there  can  be  no  doubt  of  the  meaning 
and  Intention  of  the  testator,  was  again  rec- 
ognized and  followed.  The  same  principle 
was  held  In  Benson  v.  Corbin,  145  N.  Y.  851, 
40  N.  B.  11.  Applying  the  rule  so  firmly  ev- 
tabllshed  in  this  state  to  tbe  will  under  con- 
sideration, it  becomes  quite  obvious  that  the 
devise  by  the  testator  to  his  wife  of  the  real 
estate  described  in  his  will  was  not  affected, 
nor  her  estate  therein  lessened  or  dlmlnistaed. 
by  the  provisions  contained  in  tlie  second 
clause  of  tbe  will  to  which  we  have  adverted. 

There  Is  no  force  In  the  claim  of  the  re- 
spondents that  the  testator  and  his  wife  held 
the  title  to  the  real  estate  In  question  ai 
tenants  by  the  entirety,  and  that  she,  as  sur- 
vivor, took  the  whole.  This  court  has  al- 
ready held  in  Jooss  v.  Fey,  129  N.  Y.  17,  .29  N, 
E.  136,  that  a  woman  may  take  and  hold  real 
property  as  a  Joint  tenant  with  her  husband, 
and  where,  by  the  deed,  it  appears  that  the 
Intent  was  to  convey  to  her  not  as  a  wife, 
but  separately,  she  haa  a  right  to  dispose  of 
her  interest  independently  of  her  husband, 
and  the  relation  of  tenant  by  the  entirety 
does  not  arise.  Moreover,  in  this  case  tbe 
court  below  so  held,  and,  as  the  defendants 
have  not  appealed,  the  question  Is  not  here 
for  determination.  We  are  of  the  opinion 
that  the  plaintiff  had  no  title  to  the  premises 
in  question;  that  the  complaint  was  property 
dismissed;  and  tliat  the  Judgment  appealed 
from  shonld  be  affirmed,  with  costs.  All  con- 
cur, except  VANN,  J.,  not  voting.  Jodgmffiit 
affirmed. 


OSe  N.  T.  685) 

PEOPLE  ex  reL  UNITED  VERDE  COP- 
PER CO.  V.  ROBERTS,  Comptroller. 
(Court  of  Appeals  of  New  York.   Oct  ^ 
1888.) 

TkZknov  —  CoRPORATB  FBAMCH19K8  — Capital  — 
Wastiko  Propbrtibs  —  Review  of  Ck>up- 
trollbr's  Dscision — Bdrdek  op  Proof. 

1.  An  investment  of  a  mining  corporation's 
profits,  accumulated  by  passing  dividends,  in 
stock  of  a  railroad  to  facilitate  working  tbe 
mines,  is  not  to  be  considered  as  capital,  for  the 
purpose  of  taxation,  because  derived  from  a 
WRsting  property  In  which  the  capital  was  in- 
vested. 

2.  Under  Laws  1885,  c.  501,  S  11,  making  it 
the  dutr  of  the  comptroller  to  ascertain  as  a 
basis  for  taxation  the  amonnt  of  capital  em- 
ployed within  the  state  by  corporations  con* 
ducting  part  of  their  business  out  of  the  state, 
where  it  is  undisputed  that  an  investment 
sought  to  be  taxed  as  capital  was  made  ont  of 
surplus,  tbe  rule  that  the  corporation  must 
show  the  comptroller's  valnation  to  be  erro- 
neoos  is  inapplicable. 
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Appeal  from  sapreme  court,  appellate  divi- 
sion. Third  department 

Proceeding  on  the  relation  of  the  United 
Verde  Copper  Company  against  James  A. 
Reberts,  state  comptroller.  A  decision  of  the 
comptroller  was  affirmed  by  the  aN>eUate  di- 
vision (48  N.  Y.  Supp.  SSI),  and  relator 
pealB.  Reversed. 

Henry  O.  Atwatei,  for  appellant  T.  B. 
Hancock,  for  respondent 

BAETLETT,  J.  The  relator  Is  a  domestic 
corporation,  organized  In  1883,  In  the  lan- 
guage of  Its  certlflcate,  "for  the  purpose  of 
carrying  on  some  of  Us  business  in  the  city 
of  New  York,  bat  the  mining,  milling,  and 
other  operationB  of  the  company  are  to  be 
carried  on  near  the  dty  of  Prescott  county  of 
Yavapai,  Arizona  Territory."  The  record  dia- 
closes  that  the  only  business  transacted  In  the 
state  of  NeTf  York  is  the  maintaining  of  an 
office,  where  certain  accounts  are  kept  and 
where  the  vice  president  secretary,  and 
treasurer  attend,  and  the  occasional  making 
of  contracts  to  be  performed  In  other  states; 
that  the  business  of  the  company  Is  the  min- 
ing and  milling  of  copper  ore,  all  of  which  Is 
carried  on  at  Jerome,  Ariz.,  and  the  product 
of  the  mine  is  shipped  to  purchasers  from  that 
place,  and  none  of  It  Is  brought  Into  the  state 
of  New  York  by  the  relator.  The  company 
has  a  selling  agency  in  Chicago,  and  keeps  a 
bank  account  there;  also  an  office  In  Butte, 
Mont,  and  at  Prescott  Ariz.,  a  bank  account 
being  also  kept  at  the  latter  place.  The  re- 
lator Insisted,  before  the  comptroller  that  the 
only  capital  stock  of  the  company  employed 
within  this  state  was  represented  by  office 
furniture,  valued  at  fSOO,  and  its  average 
bank  balance.  The  tax  under  review  was  Im- 
posed for  the  year  ending  November  1,  1895. 
The  comptroller  found  that  $480,000  of  the 
capital  stock  of  relator  was  employed  within 
this  Btate,  and  made  up  as  follows,  viz.:  Av- 
erage bank  account  and  chattels,  and  the 
amount  Invested  by  the  corporation  In  the 
bonds  and  stock  of  the  United  Verde  ft  Pa- 
cific Railway  Company,  a  corporation  operat- 
ing a  railroad  In  the  territory  of  Arizona, 
under  the  following  circumstances:  The  re- 
lator Is  the  owner  of  copper  mines  located  at 
Jerome,  Ariz.  Its  capital  stock  Is  $3,000,000, 
all  of  which  was  Issued  for  the  mines.  The 
company  operated  its  property  for  some  years, 
transporting  Its  product  by  wagons  to  the 
nearest  railway  station,  a  distance  of  26  mOes. 
Owing  to  the  almost  Impassable  condition  of 
the  roads  In  the  winter  season,  it  became  nec- 
essary to  construct  a  railroad  over  this  route, 
and  the  United  Verde  &  Pacific  Railway  was 
built.  It  is  conceded  that  nearly  the  entire 
business  of  the  railroad  company  consists  In 
transporting  goods  to  the  mines  and  the  cop- 
per product  therefrom.  The  relator  took 
$329,000  worth  of  stock  and  bonds  of  the  rail- 
road, which  amount  was  sufficient  to  build  and 
equip  It  It  appears  that  some  little  time  after 


this  money  was  advanced  to  the  railway  com- 
pany, and  In  December,  1S9S,  the  bonds  were 
issued  to  the  relator,  in  the  dtr  of  New  York, 
but  very  soon  after  were  sent  to  the  presi- 
dent of  the  company.  In  Arizona.  It  also  ap- 
pears that  the  company  had  prosperously  op- 
erated Its  mine  for  some  years,  paying  an 
annual  dividend  at  thnes  as  high  as  10  i>er 
cent.,  and  at  others  varying  from  6  to  10  per 
cent  When  . the  mining  company  determined 
to  purchase  the  bonds  and  stock  of  the  rail- 
road company,  it  ceased  paying  dividends  un- 
til that  amount  was  accumulated.  It  Is  un- 
disputed that  this  amount  was  surplus,  unless 
the  theory  adopted  by  the  comptroller,  and  to 
be  presently  referred  to.  Is  correct  The  vice 
president  of  the  company,  when  on  the  stand, 
was  asked  the  following  questions  in  r^ard 
to  this  amount:  "Q.  It  might  have  been  prof- 
its, and  it  might  have  been  other  moneys? 
A.  Well,  it  must  have 'been  profits,  because 
the  same  year  we  paid  $75,000  in  dividends, 
and  still  had  a  bank  balance  left  Q.  And 
paid  the  officers  of  the  ccMupany  their  sal- 
aries and  the  wages  of  employte?  A.  Yet, 
air."  In  order  to  meet  this  direct  evidence, 
that  the  money  used  in  tlie  purchase  of  the 
bonds  and  stock  was  accumulated  by  passing 
dividends,  and  thus  surplus,  the  learned  at- 
torney general  argues  that  as  the  mines  had 
been  worked  ever  since  1883,  the  ore  extract- 
ed and  sold,  and  large  dividends  paid,  they 
were  necessarily  to  some  extent  depleted 
and  exhausted,  and  the  capital  stock  of  re- 
lator Impaired,  so  that  no  surplus,  as  matter 
of  law,  could  be  accumulated.  The  Logic  of 
this  argument  leads  to  the  condn^on  that 
the  most  prosperous  mining  corporation,  do- 
ing the  heaviest  business,  and  paying  the 
largest  dividends,  is  suffering  from  the  great- 
est impairment  of  capital,  and  has  drifted  far- 
thest towards  final  and  hopriess  Insolvency. 

The  learned  appellate  division,  while  af- 
firming the  decision  of  the  comptroller,  stated 
that  the  operation  of  a  mine  may  decrease 
its  value  by  exhaustion,  or  increase  it  by  de- 
velopment This  Is  very  true,  and  the  future 
of  most  mining  enterprises  Is  matter  of  con- 
jecture. It  is  common  knowledge  that  there 
are  copper  mines  which  have  yielded  enor- 
mous returns  for  years,  and  at  present  show 
no  signs  of  exhaustion,  but  rather  increased 
development  We  are  of  opinion  that  this 
speculative  theory  as  to  mining  In  general 
does  not  overcome  the  positive  proof  tliat 
these  bonds  and  stocks  were  purchased  by 
the  surplus  moneys  of  the  relator.  The  Eng- 
lish courts  have  held  that  a  company  work- 
ing a  wasting  property,  like  a  mine  or  pat- 
ent Is  not  prohibited  from  making  dividends, 
nor  is  it  obliged  to  set  apart  a  sinking  fund 
to  meet  any  anticipated  depredatlra.  Lee  v. 
A^halte  Co.,  41  Oh.  Div.  1.  In  the  case  cit- 
ed, the  company  was  operating  under  a  lease, 
which  might  be  more  of  a  "wasting  property" 
than  a  copper  mine  well  located.  Mr.  Mora- 
wetz.  In  his  work  on  Private  Corporations 
(section  442),  points  ont  that  the  capital  of  a 
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mining  company  Is  not  designed  to  be  used 
like  that  of  a  banking  or  manufactorlng  com- 
pany, In  carrying  on  btislness  permanently; 
that  the  exhaustion  of  a  mine  cannot  be  re- 
paired, and  there  wonld  be  no  object  In  ac- 
cumulating the  money  obtained  by  the  com- 
pany through  working  the  mine,  so  as  to  beep 
up  the  original  amount  ot  capital.  He  then 
adds:  "It  Is  implied  from  the  character  of 
the  speculation  of  a  mining  company  that  the 
Income  derlTed  from  working  the  mine  shall 
be  distributed  among  the  shareholders  as  div- 
idends, after  deducting  the  expenses,  and 
making  reasonable  provision  for  contingen- 
cies." The  appellate  division  affirmed  the  de- 
cision of  the  comptroller,  upon  the  ground 
that  the  burden  rested  upon  the  relator  to 
show  that  the  comptroller  was  wrong  In  his 
valuation  of  the  capital  stock  employed  with- 
in this  state.  '  It  Is  undoubtedly  the  estab- 
lished rnle  tiiat  the  determination  of  the 
comptroller  most  stand  upon  the  question  of 
valuation,  unless  clearly  shown  to  have  been 
erroneous.  People  ex  rel.  American  C.  &  D. 
Co.  V.  Wemple,  129  N.  T.  058,  29  N.  E.  812; 
People  ex  reL  Roebling's  Sons'  Co.  v.  Wem- 
ple, 188  N.  Y.  B82.  34  N.  E.  386;  People  v. 
Campbell,  145  N.  Y.  587;  40  N.  E.  239.  This 
rule,  however,  has  no  application  to  the  case 
at  bar,  as  It  appears  by  undLsputed  evidence 
that  the  purchase  of  the  bonds  and  stock 
was  made  with  the  surplus  money  of  relator; 
and,  as  the  theory- adopted  by  the  comptroller 
to  show  the  contrary  Is  unsupported  by  evi- 
dence or  authority,  It  follows  that  the  amount 
represented  by  this  Investment  must  be  de- 
ducted from  the  total  amount  of  capital  stock 
fonnd  to  be  employed  within  this  state.  This 
surplus  of  the  relator,  even  if  placed  in  the 
stock  and  bonds  of  the  railroad  company  as 
an  Independent  investment,  cannot  be  relink- 
ed as  a  part  of  Its  capital  stock  employed 
wlUiin  this  state.  People  ex  rel.  Singer  Mfg. 
Co.  V.  Wemple,  150  N.  Y.  46,  44  N.  E.  787. 
This  corporation  tax,  tinder  the  Laws  of  1880 
(chapter  tUS,  as  amended),  Is  not  Imposed  up- 
on property,  but,  In  the  case  of  a  domestic 
corpormtlon,  on  Its  franchises,  and,  of  a  for- 
eign corporation,  on  its  business.  People  ex 
ret  Pennsylvania  Ry.  Co.  v.  Wemple,  138  N. 
Y.  1,  88  N.  D.  720.  In  the  case  of  the  re* 
later,  where  its  principal  bpslness  was  con- 
ducted outside  of  this  state,  it  became  the 
duty  of  the  cotttptroll^  to  ascertain  the 
amount  of  capital  stock  employed  within  this 
state  (Laws  1885.  c.  501,  S  11),  for  the  pur- 
pose of  computing  the  frandiise  tax. 

The  relator  makes  the  additional  point  that, 
even  If  the  stock  and  bonds  were  capital 
stock  of  the  relator,  it  could  not,  under  the 
drcnmstances  disclosed,  be  regarded  as  em- 
ployed within  this  state,  as  the  object  of  the 
expenditure  was  not  primarily  an  investment, 
but  rather  to  promote  the  construction  of  a 
railroad  for  the  purposes  of  the  mining  com- 
pany. For  reasons  already  stated,  we  do  not 
deem  It  necessary  to  decide  this  adestlon,  but 


rest  our  decision  upon  the  ground  that  the 
stock  and  bonds  represent  surplus.  The  order 
appealed  from  should  be  reversed,  with  costs, 
and  the  comptroller  directed  to  readjust  the 
account  against  the'  relator  by  deducting 
from  the  amount  assessed  against  It  for 
capital  stock  employed  within  this  state  the 
sum  used  in  purchasing  the  stock  and  bonds 
of  the  United  Verde  &  Pacific  Railway  Com- 
pany. All  concur,  except  VANN,  J.,  not  rot* 
Ing.  Older  rsTersed. 

(1E6  N.  r.  no) 

PEOPLE  ex  reL  MITCHELL  v.  STUROBS, 

(Court  of  Apiwals  of  New  York.    Oct.  4, 
1898.) 

BtATOTIS— LseiflLATtVB  IKTBKT-^PCBI.IO  OPFICBES 
-rCoMBTITDTIOMAlt  LlW. 

Laws  1895,  c.  247.  amending  the  charter 
of  Saratoga  Springs,  doubles  the  number  of 
wards  and  trustees  in  the  village,  and  requires 
the  preeidrat  to  be  appointed  oj  trustees,  in- 
stead of  elected  by  the  village,  and  confers  oi| 
him  additional  power,  and  provides  that  the 
term  of  office  of  the  incumbent  sbonld  be  va- 
cant on  the  appointment  of  another  by  the 
trnstees.  field,  that  there  is  notbine;  in  the 
chapter  showing  that  the  legislatare  mtended 
it  to  affect  the  president  rather  than  bis  office, 
thereby  resdering  it  repu^ant  to  Const,  art.  1, 
S  1,  forbidding  the  deprivation  of  a  nght 
privilege  "unless  by  the  law  of  the  land." 
Parker,  C.  J.,  and  O'Brien,  J.,  dissenting. 

Appeal  from  supreme  court,  appellate  dlvl* 
sl<«i,  Third  department. 

Quo  warranto,  on  the  relation  of  Caleb  W. 
Mitchell,  against  Charles  H.  Sturges.  From 
a  judgment  dismissing  the  complaint,  plain- 
tiff appealed  to  the  appellate  division,  which 
afflzmed  the  judgment  (50  N.  Y.  Supp.  5),  and 
plaintiff  appeals.  Affirmed. 

Charles  Haldaue,  for  appellant  Charles  H. 
Storges  and  A.  W.  Bhepberd,  for  respondent 

HAIOHT,  J.  This  action  was  In  the  nature 
of  a  quo  warranto,  brought  for  the  purpose  of 
ousting  the  defendant  from  the  office  of  presi- 
dent of  the  village  of  Saratoga  Springs,  and 
declaring  the  relator  entitled  thereto.  In 
March,  1894,  the  relator  was  elected  presi- 
dent of  the  village  of  Saratoga  Springs,  for 
the  term  of  two  years,  under  the  charter  then 
In  force.  He  entered  upon  the  duties  of  bis 
office,  and  continued  until  the  first  Monday 
ot  May,  1895,  when  the  defendant  entered 
Into  the  possession  of  the  office,  to  the  exclu- 
sion of  the  relator,  and  has  since  retained  pos- 
session and  dlschoi^ed  the  duties  relating  to 
It.  On  that  day,  the'  board  of  trustees  of 
the  village,  acting  in  pursuance  of  the  provi- 
sions of  chapter  247  of  the  Laws  of  1895, 
appointed  the  defendant  president  of  the  vil- 
lage for  the  term  of  two  years;  and  he  there- 
upon immediately  qualified,  and  entered  upon 
the  duties  of  the  office.  The  relator  Insists 
that  this  statnte  Is  void,  In  that  It  Is  In  con- 
flict with  the  provisions  of  the  constitution 
of  the  state:  (1)  That  it  violates  section  1 
of  article  1,  which  provldea  that  no  one  liiall 
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be  deprived  of  any  of  hla  rights  or  privileges 
"unless  by  tbe  law  of  tlae  land  or  the  judg- 
ment of  hlB  peers";  (2)  that  it  violates  sec- 
tions 5,  7,  and  8  of  article  10,  hi  relation  to 
the  creation  of.  and  fllriug  vacancies  In,  offi- 
ces, In  that  It  provides  for  the  selection  of 
an  Incumbent  for  an  office  not  vacant  at  the 
time  the  selection  Is  made;  (3)  that  It  violates 
section  2  of  article  10,  which  provides  that 
"all  city,  town  and  village  officers,  whose 
election  or  appointment  is  not  provided  for 
by  this  constitution,  shall  tie  elected  by  the 
electors  of  such  cities,  towns  and  villages,  or 
of  some  division  thereof,  or  appointed  by  such 
authorities  thereof,  as  the  l^Ialatore  shall 
designate  for  that  purpose." 

Tbe  act  In  question  Is  entitled  "An  act  to 
amend  chapter  220  of  the  Laws  of  1866,  en- 
titled 'An  act  to  amend  the  charter  of  the 
Village  of  Saratoga  Springs,  and  the  several 
acts  amendatory  thereof,'  passed  March  26, 
1866."  The  first  section  of  the  act  amends 
section  2  of  the  charter  by  dividing  the  vil- 
lage Into  six  wards,  and  defining  their  bound- 
aries. Section  2  amends  section  4  of  the  char- 
ter so  as  to  provide  that  the  officers  of  the 
rlUage  shall  consist  of  a  president,  13  trus- 
iees,  and  other  officers  specffied.  Section  3 
provides  for  the  first  election  of  trustees,  their 
termi  of  office,  etc.  Section  4  Inserts  In  place 
of  section  13  of  the  charter,  which  had  there- 
tofore been  repealed,  the  following:  "The 
tKiard  of  trustees  shall  upon  the  first  Uonday 
Id  May  in  the  year  1895  and  upon  the  first 
Monday  In  AprU,  In  each  odd-numbered  year 
thereafter,  assemble  at  the  place  provided  for 
the  meetings  of  the  board  of  trustees  In  said 
village,  and  shall  proceed  to  elect  some  suit- 
able person  who  shall  be  a  resident  and  tax- 
payer of  said  village,  to  the  office  of  presi- 
dent of  the  village,  and  the  president  so  elect- 
ed shall  hold  his  office  for  two  years  and  uotll 
his  successor  is  duly  chosen  and  anallfled; 
but  In  case  the  person  so  elected  shall  refus.^ 
to  serve,  and  as  often  as  any  vacancy  occurs 
in  said  office,  said  trustees  shaU  reassembi 
at  such  time  and  place  as  may  be  designate*, 
by  a  majority  of  said  trustees  for  that  pur- 
pose, and  proceed  to  elect  some  other  person 
to  said  office  or  to  fiU  such  vacancy.  Upon 
the  election  of  a  president  of  the  village  pur- 
suant to  this  section  the  term  of  office  of  tbe 
present  president  shall  cease  and  determine," 
Section  6  provides  for  the  appointment  of  fire 
commissioners  by  the  trustees  of  the  village, 
with  the  approval  of  the  president  Sec- 
tion 6  provides  for  a  like  appointment  of  wa- 
ter commissioners.  Section  7  amends  section 
22  of  the  charter  so  as  to  give  the  tmsteea 
the  power  of  removal  of  the  officers  appointed 
by  them,  except  the  president;  and  section  8 
contains  provision  for  the  first  election  of 
trustees. 

The  counsel  for  the  appellant  has  submitted 
an  able  and  carefully  prepared  argument  up- 
on the  construction  which  he  claims  should 
be  giv«n  to  section  1  of  article  1  of  the  coa- 


stltutioo.  We  have  not  thought  It  necessary 
to  enter  upon  a  discussion  of  tbe  meaning  of 
this  provision,  for  tbe  reastm  that  It  is  frankly 
conceded  by  him  that  the  charter  of  the  vil- 
lage, having  been  created  by  the  legislature, 
can  be  revised,  amended,  or  repealed  by  it 
He  Insists,  however,  that  the  legislation  in 
question  was  directed  against  the  relator,  and 
not  against  the  office  held  by  him,  and  for 
that  reason  it  is  brought  in  conflict  with  what 
he  claims  to  be  the  true  Intent  and  meaning 
of  the  provision  of  the  constitution.  We,  how- 
ever, have  before  us  no  evidence  from  which 
we  are  Justified  in  concluding  that  such  was 
the  legislative  intent,  and  we  cannot  so  as- 
sume. Tbe  legislative  Intent  must  ordinarily 
be  gathered  from  the  act  itself.  Sometimes, 
In  the  ascertaining  of  the  meaning  of  an  act, 
we  consider  It  in  the  light  of  the  common 
knowledge  of  the  public  at  large,  of  the  con- 
ditions which  led  to  Its  adoption.  Snch  ex- 
traneous facts  are  resorted  to,  to  aid  In  its 
Interpretation,  and  not  to  defeat  the  act  un- 
less In  cases  where  personal  liberty  Is  In- 
volved, or  private  property  Is  sacrificed  under 
a  pretense  of  protecting  the  public  health 
or  morals,  or  is  taken  for  the  public  use. 
Manufacturing  Co.  r.  Shanahan,  128  N.  T. 
345,  28  N.  El  358. 

Upon  referring  to  the  act  find  that 
there  tias  been  a  general  revision  of  the  pro- 
visions of  the  charter,  and  a  radical  change 
made  in  the  plan  of  the  government  of  the 
viUage.  Under  the  old  charter,  there  were 
but  three  wards  and  six  trustees,  and  the 
president  was  elected  by  the  electors  of  the 
village.  Under  the  new  revision,  the  wards 
were  doubled  in  number,  as  well  as  the  trus- 
tees, the  office  of  president  as  elected  by  the 
electors  was  abolished,  and  the  office  of  presi- 
dent appointed  by  the  trustees  created,  with 
additional  powers  and  duOes  with  reference 
to  the  appointment  of  fire  commissioners,  wa- 
ter commissioners,  etc  The  fact  that  the 
name  of  the  new  office  is  the  same  as  that  of 
the  old  is  unimportant  The  further  fact  that 
many  of  the  duties  devolving  upon  the  old 
officer  are  continued  upon  the  new  officer  does 
not  necessarily  establish  that  the  legislation 
was  aimed  at  tbe  officer,  and  cannot  be  held 
to  outweigh  the  other  imdlsputed  facts  that 
the  office  of  president  of  the  village  as  elect- 
ed by  the  people  was  abolished,  and  the  office 
of  president  appointed  by  the  board  of  trus- 
tees was  created,  with  additional  po'^ers  and 
duties.  In  this  respect  the  case  is  not  distin- 
guishable from  that  of  Koch  v.  City  of  New 
York,  152  N.  Y.  76,  46  N.  H.  170.  The  con- 
tention of  the  appellant  that  the  act  violates 
the  other  provisions  of  the  constitution,  are 
so  fully  and  correctly  answered  in  the  opin- 
ion by  Landon,  J.,  in  the  appellate  division, 
that  we  do  not  deem  It  necessary  to  further 
prolong  the  discussion.  The  Judgment  should 
be  affirmed,  with  costs.  All  concur,  except 
PARKER,  a  J.,  and  O'BRIEN,  J.,  dissents 
Ing.  Judgment  aflbmed. 
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NEW  YOBK  SECUBITY  &  TRUST  00.  ▼. 
SARATOGA  GAS  &  BLBOTBIC 
LIGHT  00.  et  aL 

(Conrt  of  Appeals  of  New  York.  Oct.  4,  1898.) 

-  APPBAL— PECISIOKS  KSVIEWABLB— ORDBRS  IN 

Special  Procbbdinos. 

Orders  of  the  special  term  BettUog  the  ac- 
count of  a  foreclosure  receiver,  and  refneing 
to  direct  the  attorney  for  the  seqneatratioo  re- 
ceWer  to  pay  over  to  the  former  the  money 
in  his  hands,  were  granted  on  motions  entitled 
in  an  action  of  for^oeure,  relating  solely  to  a 
fund  coming  into  the  hands  of  the  mortgage  re- 
ceiver. The  purpose  of  the  action  was  to  sell 
all  the  mortgaged  property,  and  apply  the  pro- 
ceeds to  the  mortgage  debt,  and  the  question 
whether  the  mortgage  was  a  lien  on  the  prop- 
erty was  involTed  and  detenotned  in  the  mo- 
tion. Hdd,  that  the  orders  were  not  final  or- 
ders in  a  special  proceeding,  but  were  interme- 
diate orders  in  the  action,  and  were,  hence,  not 
appealable. 

Appeal  from  supreme  court,  appellate  di- 
vision. Tliird  department. 

Bin  by  the  New  York  Security  &  Trust 
Company  against  the  Saratoga  Gas  &  Elec- 
tric Light  Company  and  others.  There  was 
a  decree  of  the  appellate  division  (51  N.  Y. 
Supp.  749)  reversing  that  part  of  an  order 
of  a  special  term  which  allowed  and  approv- 
ed the  payment  by  the  mortgage  receiver  to 
E.  W.  Paige,  attorney  for  the  sequestration 
receiver,  of  the  sum  of  $4,770.22,  and  over- 
ruled the  exceptions  of  the  plaintiff  to  such 
payment;  and  also  from  another  order  re- 
versing an  order  which  denied  the  plaintiffs 
motion  for  an  order  directing  Paige  to  pay 
to  the  plaintlfr  $4,770.22,  and  granted  the 
plaintiff's  motion  for  repayment  to  It  by  Mr. 
Paige  of  the  sum  of  $3,664.04;  and  defend- 
ants appeal.  Dismissed. 

The  first  special  term  order  was  entitled  in 
this  action  with  the  words,  "In  the  Matter  of 
the  Final  Accounting  of  Lafayette  B.  Gleason, 
as  Receiver,"  added.  The  other  special  term 
order  was  entitled  In  this  action,  containing 
the  words,  "In  the  Matter  of  the  Final  Ac- 
counting of  Lafayette  B.  Gleason,  as  Receiv- 
er," and  also  "On  the  Application  of  Lafay- 
ette B.  Gleason,  aa  Receiver,  and  the  New 
York  Security  and  Trust  Company,  as  Plain- 
tiff, to  compel  Edward  Wlnslow  Paige,  an  at- 
torney of  this  court,  representing  the  defend- 
ant, William  y.  Reynolds,  as  receiver,  now 
deceased,  to  repay  $4,770.22,  received  by 
Paige,  to  Gleason,  as  receiver,  or  to  the  plain- 
tiff." Hie  record  discloses  that  In  March, 
1897,  a  notice  of  motion  was  served  upon  Mr. 
Paige  for  an  order  directing  him,  as  an  attor- 
ney of  this  court,  and  representing  William 
V.  Reynolds  as  sequestration  receiver,  one  of 
the  defendants  herein,  to  repay  to  the  plaintiff, 
or  Gleason  as  mortgage  receiver,  the  sum 
mentioned,  which  was  received  by  Mr.  J>aJge 
from  Gleason  as  such  receiver.  This  notice 
was  entitled  the  same  as  the  last-mentioned 
order.  The  motion  was  noticed  tor  a  special 
term  to  be  held  before  Mr.  Justice  McLaugh- 


lin In  the  village  of  Port  Henry  on  Monday, 
March  16,  1897.  Upon  the  notice  of  motion 
there  was  indorsed  a  consent  by  Mr.  Paige 
that  the  bearing  and  decision  of  that  appli- 
cation should  be  had  before  Hon.  Jodson  8. 
Landon  at  his  chambers  on  the  27th  of  March, 
1897.  In  one  of  the  affidavits  read  upon  the 
motions  It  appeared  that  an  application  had 
been  previously  made  to  Mr.  Justice  Stover 
for  an  order  directing  Reynolds,  aa  receiver, 
or  Mr.  Paige,  as  his  attorney,  to  return  the 
amount  mentioned,  and  that  Mr.  Justice  Stov- 
er handed  down  a  memorandum  stating  that 
the  better  course  would  be  to  leave  the  ques- 
tion until  the  final  accounting  of  the  receiver. 
He  therefore  denied  tiie  motion,  without 
prejudice  to  a  renewal  upon  the  final  account- 
ing. A  notice  of  motion  was  also  served  for 
an  order  to  discharge  the  receiver,  for  the 
appointment  of  a  referee  to  take  and  state 
his  account  and  to  vacate  his  bond,  to  be 
heard  at  a  term  to  be  held  at  Port  Henry  on 
the  16th  of  March,  1897.  The  parties,  how- 
ever»  consented  to  the  hearing  and  decision  vt 
that  motion  by  Mr.  Justice  I^andon  at  his 
chambers  on  March  27th.  The  plaintiff  also 
gave  notice  that  It  renewed  Its  eatc^tlons  to 
the  report  of  the  receiver,  and  that  they 
would  be  brought  on  to  be  heard  at  the  same 
time  with  the  hearing  of  the  motion  by  the 
plaintiff  to  compel  Mr.  Paige  to  r^tay  the 
sum  of  money  mentioned,  upon  the  papers  on 
which  that  motloa  waa  to  be  heard.  Thla 
motion  was  also  stipulated  to  be  heard  before 
Mr.  Justice  lAndon  on  the  27th  of  March, 
1897.  All  these  motlona  were  heard  together 
at  that  Ume.  Upon  that  day  the  court,  aft- 
er reading  and  filing  the  affidavits  and  papers 
upon  which  all  these  motions  were  made,  en- 
tered two  orders.  By  the  first  erder  the  court 
overruled  the  exceptions  of  the  plaintiff  to  the 
accounts  of  Gleason  as  receiver,  and  In  all 
respects  approved  and  stated  his  accounts  ac- 
cording to  his  reports  which  bad  been  filed, 
dlBcha^ed  such  receiver  from  any  furttier 
duty  aa  anch,  and  vacated  and  canceled  his 
bond.  There  were  other  provisions  In  that  or^ 
der,  which  need  not  be  mentioned,  as  no  ap- 
peal Is  taken  from  them.  By  the  second  oi^ 
der  the  court  denied  the  plaintiff's  motion  to 
require  Mr.  Paige,  as  an  attorney  of  the  conrt 
and  representing  the  sequestration  receiver 
taereln,  to  pay  to  Gleason,  as  mortgage  re- 
ceiver, the  amount  already  mentioned.  From 
those  two  orders  an  appeal  was  tak«i  to  l^e 
appellate  division,  where  they  were  reversed, 
and  the  plalnttfTs  ^>plIcatlon  for  repayment 
was  granted  to  the  extent  of  $8,564.01.  These 
proceedings  and  orders  were  entitled  In  the 
action  for  the  foreclosure  of  the  mortage 
^ven  by  the  defendants  to  the  pl^tlff  as 
trustee.  The  orders  and  proceedings  relating 
to  the  accounting  of  the  mortgage  recover 
tiad  the  added  words  to  which  reference  has 
been  made.  While  there  appears  to  be  some 
confusion  In  the  title  of  the  various  papers 
used  upon  the  motions  In  tbla  case.  It  la 
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quite  Buuilfest  tiiat  tb^  were  all  made  In 
this  actton,  ivlilcb  was  to  foreclose  Oie  mort- . 
gage,  and  In  which  Gleason  was  vipolnted 
leceWer, 

Edward  WInslow  Paige,  for  appellants. 
Howard  A.  Taylor,  for  reapondent 

MABxm,  J.  (after  staung  the  facts).  The 
first  question  presented  Is  whether  the  appeals 
herein  should  be  dismissed.  The  respondent 
contends  that  the  orders  firom  which  they 
were  taken  were  In  the  action,  and  hence 
not  appealable  to  the  oiart  of  appeals,  l^e 
^peal  to  this  conrt  was  ^en  as  a  matter  of 
ri^t,  and  not  by  the  permission  of  tiie  court 
below.  Therefore,  unless  the  orders  appeal- 
«d  from  were  final  orders  in  a  special  pro* 
ceedlng.  It  Is  obrlous  that  we  have  no  Joris- 
^ctlon  to  review  them.  Such  an  appeal  Is 
prohibited  both  by  the  constitution  and  Uie 
Code  of  ClTll  Procedure.  Const  art  6.  | 
9;  Code  CtT.  Proc.  I  190.  Thus  tiie  Mngle 
question  presented  upon  this  branch  of  the 
case  Is  whether  the  orders  of  the  appellate 
dlTlslon,  reversing  Uie  (vders  of  the  special 
term  settling  the  account  of  the  foreclosure 
recelTer,  and  refusing  to  direct  the  attorney 
for  the  sequestration  receiver  to  pay  over  to 
the  fonuOT  the  mon^  In  his  hands,  were  final 
'orders  In  a  special  proceedli^.  It  seems  to 
'Ub  they  were  not  but  that  they  were  Inter^ 
'mediate  orders  In  the  action.  The  orders  of 
the  special  term  were  granted  upon  motions 
'entitled  In  this  action,  and  related  solely  to 
a  fund  which  came  Into  the  bands  of  the 
tttortgage  reetirer.  He  was  an  officer  of  the 
xMnrt  appointed  In  this  action.  If  at  all.  It 
was  by  Tlrtne  of  that  app<^tment  that  he 
became  entitled  to  the  fund  In  dlipute.  The 
action  was  foreclosure,  and  Its  purpose  was 
to  sdl  all  the  mortgaged  property  and  apply 
the  avails  to  the  p^ment  of  the  mortgage 
debt  Whether  the  mortgage  was  a  lien  up- 
on tbe  property  from  wUch  the  fund  bt  ques- 
tion arose  was  directly  Involved  In  the  ac- 
^on.  TtaiU  question  was  presented  to  and 
determined  by  the  court  as  a  motion  tbereln. 
No  objection  was  made  to  the  manner  In 
wblch  It  was  presented,  so  tbat  confessedly, 
the  procedure  by  motion  was  proper.  As  the 
extent  of  tbe  mortgage  Hen  was  Involved  in 
the  suit  and  was  determined  upon  a  motion 
therein,  It  must  be  r^carded  as  a  motion  in 
the  ac^n,  and  not  as  a  special  proceeding. 
The  determination  of  ^t  Issue  was  neces- 
sary to  a  complete  determination  of  the  ac- 
tion. It  was  as  essential  to  determine  what 
property  was  covered  by  the  mortgage  as  It 
was  to  ascertein  the  amount  due.  Had  a  mo- 
tion been  made  to  ascertain  the  amount  due, 
and  bad  the  court  on  such  motion,  ascertain- 
ed and  stated  It  In  an  order,  It  would  not  be 
claimed  that  the  order  was  In  a  special  pro- 
ceeding, or  that  It  was  final.  Obviously,  such 
an  sppUcatlon  could  be  regarded  only  as  a 
motion  In  the  action.   It  is  equally  manifest 


that  ttie  application  to  the  court  to  determine 
whether  the  property  la  question  was  a  part 
of  the  mortgaged  property  was  merely  an  ap- 
plication in  tbe  action,  and  that  the  order 
granted  In  pursuance  of  It  cannot  be  properiy 
regarded  aa  a  final  order  in  a  special  proceed* 
lug. 

In  People  v.  Trust  Ca,  160  N.  Y.  117,  44 
N.  B.  949,  this  court  held  tbat  an  order  of 
the  q^Uate  division,  affirming  an  orda  of 
the  special  term  dlrectli^  tbe  receiver  of  an 
Insolvent  corporation,  appointed  in  an  action 
for  ite  dissolution,  to  pay  out  of  tlw  funds  In 
his  hands  the  claim  of  a  certain  creditor,  was 
pot  ofi  order  determining  a  apedal  proceed- 
ing, but  was  an  order  in  the  action,  and  was 
not  appeslable  as  of  right  to  this  oourt  The 
same  doctrine  was  held  in  People  r.  St  Nich- 
olas Bank,  160  N.  T.  668.  44  M.  B.  1127.  In 
Merrlam  v.  Lithographing  Co.,  166  N.  T.  136, 
4S  N.  S.  685,  which  was  an  application  by 
an  assignee  for  restltuUon  of  money  paid  up- 
on the  debt  of  an  attachment  creditor,  where 
upon  wpeal  to  this  court  the  attachment  waa 
set  aside,  It  was  said  that  an  order  granted 
by  the  appellate  division  awarding  restitution 
which  was  entitled  and  made  In  the  action, 
was  simply  a  motion  or  application  In  the 
action  incidental  to  it  and  not  In  any  Juat 
sense  a  distinct  or  Independent  proceeding.  In 
Agency  v.  Bothschlld,  166  N.  T.  2S6,  49  N.  E. 
871,  it  was  beld  tbat  an  appeal  could  not  l)e 
taken  to  tills  court  from  an  order,  unless  It  fin- 
ally determined  a  special  proceeding,  and  that 
anorderpnnlshlng  the  defendant  tor  contempt 
lb  faniDg  to  pay  a  Judgment  was  an  order  In 
the  action,  ai^  not  In  a  special  proceeding. 
The  last  part  of  tUs  detdtion  was  based  upon 
tiie  provisions  of  the  Code.  In  Van  Arsdale  v. 
King,  165  N.  T.  326.  49  N.  E.  866,  this  court 
decided  tiiat  ^e  provisions  of  section  190  of 
the  Code  of  Civil  Procedure  allowing  appeala 
as  of  light  to  the  court  of  appeals  from  Judg^ 
ments  or  orders  finally  determining  aeticHu 
or  special  proceedings,  ntet  only  to  final 
judgmente  In  actions  and  final  orders  in  spe- 
cial proceedings,  and  that  under  that  section 
an  appeal  cannot  be  token  to  tiie  court  of  ap- 
peals from  an  order  in  an  action,  although  It 
Is  one  which  ends  the  litigation.  In  Be  At- 
torney General,  155  N.  T.  441,  50  N.  B.  67. 
this  court  determined  tbat  an  order  tor  the 
examination  of  a  witness,  before  the  com- 
mencement of  an  actton  under  a  special  stat- 
ute, was  not  a  special  proceeding,  and  hence 
that  the  order  of  Uie  appellate  division,  vacat- 
ing an  order  for  each  an  examination,  was 
not  an  order  finally  determlniim  a  special  pro- 
ceeding, and  WM  not  appealable  to  the  court 
of  appeala  The  princ^le  of  these  eases 
seems  to  be  decisive  of  this  question,  and  is 
adverse  to  the  contention  of  the  appellante 
that  the  orders  are  appeab^le.  Tbe  appeal 
Bhotdd  be  dismissed,  with  costs.  All  concur, 
except  O'BBIEN,  not  voting.  Appeal 
dismissed. 
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PBOPLB  T.  GRAND  LODGE  OF  BMPIRB 
ORDER  OF  MUTUAL  AID  OF  STATE 
OF  NEW  YORK  et  aL 

(Go&Tt  of  Appeals  of  New  Tork.  Oct  4, 1898.) 

UmoAM.  Aid  Bocianvs— DiHOurrtox—Asran— 

RlOHTB  or  BBVCriOIARIB^iMMallKITa. 

1.  In  an  action  for  the  dissolution  of  a  ma- 
toal  aid  society  and  a  distribution  o{  its  as- 
sets, the  rights  of  a  beneficiair  who  claims  a 
preil^ff«ice  ont  of  the  assets  are  to  be  deter- 
mined as  th^  existed  at  the  date  of  the  com- 
mencement of  the  action. 

2.  In  an  action  for  the  dissolution  of  a  ma- 
toal  aid  society  and  a  distributloa  of  Its  as- 
sets, the  rights  of  a  benefidary  claiming  a  pref- 
erence out  of  the  assets  are  to  be  determined, 
not  by  the  general  rales  of  equit}',  but  by  the 
constitution  and  by-laws  and  certificate  of 
membership  of  the  sodoty. 

3.  The  constitution  and  by-laws-  of  a  mataal 
aid  society  provided  for  the  payment  of  losses 
out  of  a  reserve  fund  raised  by  assessments, 
and  replenished  by  another  assessment  when- 
ever &  death  claim  was  paid.  If  the  fnnd  was 
insnffldent  to  pay  all  daima.  they  were  paid 
out  of  the  assessment,  and,  if  there  were 
claims  still  nnpaid,  they  could  not  be  paid  un- 
til the  next  assessment.  Bach  claim  was  for 
a  definite  amount.  Bach  assessment  notice 
contained  the  names  of  deceased  members  en- 
titled to  participate  in  the  fund.  Held,  that  the 
proceeds  of  an  assessment  made  on  the  death 
of  a  member  do  not  inure  to  the  special  benefit 
of  the  member  named  in  the  notice,  and  there- 
fore his  beneficiary  has  no  preferred  claim  to 
snch  assessment.  ' 

4.  When  an  assessment  collected  In  pnrsn- 
anee  of  a  notice  containing  information  of  the 
death  of  a  member  is  paid  out  to  the  bene- 
ficiaries of  other  members  whose  deaths  had  oc- 
curred previously,  and  no  portion  of  such  as- 
sessment reaches  the  hands  of  a  receiver  of  the 
association  afterwards  appointed,  the  beneficia- 

of  snch  member  has  no  preferred  claim  on 
funds  which  are  in  the  receiver's  hands. 

Appeal  from  supreme  court,  general  term, 
Third  department. 

ProeeedlBg  the  attorney  gsneral  of  the 
state  to  dlaaolTe  tbe  Oiand  Lodge  of  the  Vka- 
plre  OMer  of  Uotoal  Aid  of  the  State  of  New 
York,  and  to  dlatrltrate  Its  assets.  A  ncelrer 
was  appointed,  and,  at  a  trial  hy  a  referee. 
Jane  Draper  claimed  a  preference  ont  of  the 
asflets.  From  an  order  of  the  general  term 
(84  M.  T.  Sn^.  1146)  affirming  an  order  eon- 
firming  the  referee's  report,  claimant  appeals. 

ne  defendant  was  Incorporated  by  chapter 
180  of  the  Laws  of  1879.  One  of  the  pnr- 
poses  of  its  incorporation,  as  stated  hi  the 
act  was  to  aid,  assist,  and  support  members 
or  their  families  in  case  of  want,  sickness,  or 
death.  It  was  authorized  to  create,  manage, 
and  disbnrse  a  beneSclary  fund  for  the  relief 
of  its  members,  under  and  In  pursuance  of 
such  rules  and  by-laws  as  it  might  adopt,  not 
Id  conflict  with  the  laws  of  the  state,  and  to 
employ  snch  fund  In  paying  death  losses  in 
the  manner  provided  by  its  constitution  and 
by-laws,  and  to  such  person  as  the  deceased 
member  might,  while  llrlng,  direct.  Under 
this  aathorlty,  it  adopted  a  couatltntlon  and 
by-laws  for  the  regulation  and  government  of 
its  affairs.  The  powers  conferred  upon  it  by 


statute  were  exercised  by  a  grand  lodge, 
which  was  composed  of  representatlres  of 
subordinate  lodges  and  the  officers  of  the 
former.  Under  its  rules  and  regulations,  the 
eole  power  of  making  other  rales  and  regular 
tlons  for  Its  goTemment  rested  In  the  grand 
lodge.  It  had  no  stock,  bat  its  fnnds  wen 
derived  from  fees,  charges,  and  assessments 
upon  Its  memlwrs.  The  funds  thus  obtained 
were  of  two  classes:  One  known  as  ihe  "mn- 
tnai  aid  fnnd,"  which  was  obtained  solely  by 
assessments  upon  members  of  the  order,  to 
be  used  only  for  the  payment  of  approred 
and  allowed  death  claims;  the  other  mu 
known  as  the  "general  fond,"  which'  was 
derived  from  a  tax  upon  the  members,  mem- 
bership fees,  and  incidental  charges,  and  was 
used  to  defray  ordinary  expenses.  Upon  Join- 
ing the  order,  a  member  was  required  to  pay 
into  the  treasury  the  sum  of  one  dollar  for  a 
full-rate  membership,  whlci  entitled  hla  ben- 
eficiary to  $2,000  In  case  of  death,  or  SO  cents 
for  a  half-rate  membership,  whicb  would, 
upon  his  death,  entitle  him  to  receive  only 
one-half  of  the  sum  named.  The  money  thus 
paid  was  to  meet  the  first  assessment  to 
which  the  person  paying  It  should  become 
liable.  His  liability  to  assessment  and  tax 
ran  from  the  date  of  his  Initiation.  There 
was  issued  to  each  member  a  certificate 
which  provided  that  a  member  should  partici- 
pate in  the  mutual  aid  fund  la  case  of  his 
death  to  the  extent  of  $2,000  if  a  full-rate 
member,  or  $1,000  if  a  half-rate  member,  to 
be  paid  to  the  beneficiary  mentioned  In  the 
certificate,  upon  due  notice  of  the  member's 
death,  and  the  surrender  of  the  certificate 
properly  receipted,  provided  he  was  In  good 
standing  at  the  time  of  his  death.  The  con- 
stitution and  by-laws  made  It  the  duty  of  the 
officers  of  the  grand  lodge  to  make  the  as- 
sessments, and  receive  the  money  paid  or 
collected  thereon,  which  were  to  constitute 
the  mutual  aid  fund  for  the  payment  of  death 
claims;  and  it  was  also  their  duty  to  pay 
such  claims  from  the  treasury  of  that  body. 
Each  subordinate  lodge  was  required  to  keep 
In  Its  treasury,  subject  to  the  order  of  the 
officers  of  the  grand  lodge,  the  amount  of  one 
assessment  There  were  two  notices  of  as- 
sessment provided  for:  One  to  the  subordi- 
nate lodge,  requiring  it  to  forward  the  ad- 
vance Bssessment  in  its  hands,  and  to  assess 
Its  members  for  the  amount  necessary  to  pay 
all  death  losses  mentioned  in  the  notice,  and 
leave  one  assessment  in  its  trrasury;  and  the 
other  was  to  the  members  of  the  order  per- 
sonally. These  notices  were  tosned  by  one  of 
the  general  officers  of  the  grand  lodge.  On 
the  Ist  of  January,  1892,  there  was  In  the 
treasury  of  the  defendant  to  the  credit  of 
the  mutual  aid  fund,  the  sum  of  $3,706.29. 
and  ttaere  were  at  the  time  outstanding  and 
unpaid  approved  death  claims  to  the  amoimt 
of  $26,000,  which  were  paid  iKfore  the  com- 
mencement of  this  action.  This  action  was 
commenced  by  the  attorney  general  for  the 
dlsBolutien  of  the  deirendant  for  the  forfel- 


Digitized  by  Google 


800 


61  NORTHEASTERN  REPORTER. 


(N.T. 


tare  ,t  Its  rights  and  CranchlseB.  and  to  obtain 
a  Just  and  fair  distribution  of  Its  property 
among  Its  creditors.  A  temporary  receiver 
was  duly  appointed  on  May  20,  1802;  and 
subsequently,  and  on  Norember  28,  18^ 
George  W.  Mazon  was  made  permanent  re- 
ceiver of  tbe  defendant  and  its  property,  who 
thereupon  duly  qnallfled,  entered  upon  his 
duties,  and  has  since  acted  as  such  receiver. 
The  funds  now  in  his  bands  for  distribution 
ammig  the  claimants  amount  to  the  sum  of 
about  917,000,  while  the  claims  established 
before  tbe  referee  appointed  to  take  proof 
and  report  as  to  the  dlsMbutltm  of  the  assets 
of  this  corporatiim  amount  to  about  $100,000. 
Upon  the  trial  before  tlie  referee,  the  appel- 
lant presented  a  claim  upon  a  certlBcate  Is- 
sued to  Richard  H.  Drap»,  and.  payable  to 
iter,  which  was  passed  upon  and  allowed  to 
be  paid  pro  rata  with  the  other  claims  which 
were  established  before  him.  Draper  died  aX 
Bvttaio  Decembo- 10,  1891.  At  that  time  he 
was  a  member  of  the  defendant  company  in 
good  standing.  Subsequently,  due  proofs  of 
his  death  were  filed  with  the  proper  officers, 
and  the  death  <daim  was  duly  approved  and 
allowed.  Thereupon  an  assessment  was 
made,  and  notice  thereof  Issued  by  the  grand 
lodge,  which  contataied  a  statement  of  his 
death  and  of  the  resulting  loss.  The  ai^- 
lant  Insists  that  she  was  entitled  to  the  ivfr- 
ceeds  of  that  particular  assessment,  so  far  as 
It  waB  based  upon  the  deaOi  of  her  husband, 
and.  It  not  having  been  paid,  that,  upon  the 
dissolution  of  the  corporation,  the  sum  of  f2,- 
000  due  upon  her  certificate  became  and  is  a 
lien  upon  the  funds  now  in  the  hands  of  the 
receiver,  and  that  she  Is  to  that  extent  en- 
titled to  a  prefer^ce,  and  to  have  her  claim 
paid  In  full  out  of  the  assets  in  bis  hands. 

Edward  L.  Jellinek,  for  appellant  Charles 
W.  Mead,  for  respondent. 

MARTIN,  J.  <after  stating  the  tacts).  Tbo 
rights  of  the  parties  to  this  controversy  are 
to  be  regarded  as  fixed  as  of  the  date  of  tbe 
commencement  of  this  action.  In  re  Equlta- 
bto  B.  F.  U  Ass'n,  ISl  N.  T.  854,  368,  30  N. 
B.  114;  People  V.  Life  &  Rraerve  Ass'n,  150 
N.  Y.  108.  46  N.  S.  8;  People  v.  Commercial 
Alliance  Ufe  Ins.  Co..  164  N.  Y.  95,  47  N.  B. 
90S.  It  is  practically  admitted  that  their 
rights  are  to  be  governed  by  the  constitution 
and  by-laws  of  tbe  defendant  and  Its  certifi- 
cate of  membership.  This  court  has  several 
times  held  in  similar  cases  that  the  consti- 
tution, by-laws,  and  certificate,  when  au- 
thorised by  law,  form  the  contract  upon 
which  the  rights  of  the  parties  rest  In  re 
Equitable  R.  F.  L.  Ass'n,  131  N.  Y.  354.  369, 
30  N.  B.  114;  Wadsworth  v.  Jewelers'  A 
Tradesmen's  Co.,  132  N.  T.  540,  29  N.  B.  104; 
F^le  V.  Life  &  Reserve  Ass'n.  160  N.  Y.  94, 
45  N.  B.  &  Therefore  tba  rights  of  the  par- 
ties to  this  litigation  are  not  controlled  by  the 
general  rules  of  equity'  which  regidate  the 
distribution  of  the  funds  of  an  inscdvent  es- 


tate, but  the  contract  of  the  parties  is  the 
measure  of  their  rights  and  liabilities. 

The  particular  question  Involved  upon  this 
appeal  Is  whether,  under  the  contract,  tbe 
appellant  Is  entitled  tp  the  lien  or  preference 
claimed.  Ui>on  an  examination  of  the  con- 
stitution and  by-laws.  It  is  found  that  a  fund 
was  to  be  created  by  the  defendant,  known 
as  the  "Mutual  Aid  Fund,"  out  of  which  aU 
death  losses  which  were  allowed  and  ap- 
proved were  to  be  paid.  This  fund  was  de- 
rived from  assessments  upon  members  of  the 
order.  To  the  amount  of  one  assessment,  it 
was  to  be  collected  before  any  death  claim 
arose,  BO  that  to  that  extent  it  was  a  fund 
collected  In  advance,  and  retained  tor  the 
purpose  of  paying  death  losses.  If  there 
was  one  death  claim,  it  was  paid  from  the 
exlsthig  fund.  If  sufficient,  and  an  assessment 
was  made  to  replenish  It  If  there  mu  more 
than  one  loss,  the  officers  of  the  defendant 
were  required  to  make  as  many  assessments 
as  there  were  death  dalms.  In  this  manner 
the  defendant  was  to  create  and  maintain 
the  mutual  aid  fund,  and,  when  thus  ac- 
cumulated, it  was  to  be  employed  In  tbe  pay- 
ment of  all  unpaid  approved  death  claims. 
Thus,  we  see  that  no  particular  part  of  this 
fund  was  dedicated  to  the  paymmt  of  any 
special  claim.  The  fund,  as  a  whol^  was 
the  source  from  which  all  death  fdaims  were 
to  be  paid  In  their  proper  order.  If  tbe  pro- 
ceeds obtained  from  one  assessmmt  with 
the  unexpended  portion  of  the  fund  on  hand, 
should  prove  Insufficient  to  pay  all  approved 
death  (dalms  existing  at  the  time,  tbe  excess 
of  the  unpaid  claims  could  not  be  paid  until 
another  assessment  was  made.  That  the 
amount  to  be  paid  upon  each  death  claim  was 
definite,  while  the  amount  to  be  received 
from  assessments  was  uncertain  and  varying, 
dependbig  upon  the  membership  for  Its  suffi- 
ciency, renders  it  quite  obvious  tlut  no  par- 
ticular assessment  could  be  regarded  as  dedi- 
cated to  Qie  payment  of  any  particular  claim. 
If  the  amount  received  upon  one  assessment 
was  insufficient  to  pay  the  dalm  of  a  bene- 
ficiary, he  would  not  be  required  to  accept, 
the  amount  collected  in  satlsfoctlM]  of  his 
claim.  On  the  other  hand,  If  the  amount  of 
the  assessm^t  exceeded  ihe  amount  of  tb» 
clabn,  It  Is  evident  that  the  exceu  would 
not  belong  to  tbe  claimant  although  tbe  no- 
tice might  have  mentloied  the  death  of  the 
deceased  memb«  as  tbe  occairion  for  the  as- 
sessment 

Under  this  contract,  tbe  beneficiary .  of  a 
member  upon  the  death  of  tbe  latter  was  to 
be  paid,  not  the  amount  realised  upon  any 
particular  assessment  but  fae  was  entitled  to 
participate  in  the  mutual  ^d  fund,  and  a 
sum  certain  was  to  be  paid  htm  tberefrom. 
These  provisions  clearly  negative  the  idea 
that  the  proceeds  of  an  assessment  were  to  In- 
ure to  the  special  benefit  of  tiie  member  named 
In  the  notice.  That  deceased  members  were 
named  in  a  notice  imports  nothing  ezo^  the 
death  (tfmen^bras  who  were  aitltied  .  hparUci- 
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pate  In  the  fond,  and  merely  dlscloBes  areaBoo 
for  making  ibeassessmeiiL  It  la  true  that,  upon 
the  death  of  a  member,  the  by-lawa  required 
his  name  to  be  placed  upon  the  next  assess* 
ment  notice  If  be  was  la  sood  standhis  at 
the  time.  Obviously,  that  was  for  the  pur- 
pose of  enabling  the  members  of  the  associar 
Uon  and  its  officers  to  protect  the  companj 
against  fraud  by  making  improper  assess- 
ments. Tlie  by-laws  expressly  provided  that 
the  funds  collected  1^  assessment  should  be 
immediately  deposited  to  the  credit  of  the 
mutual  aid  fond,  and  drawn  upon  solely  tot 
the  payment  of  apiuroTed  and  allowed  death 
claims,  thus  plainly  Indlcsting  that  they  were 
to  become  a  part  of  the  fund  out  of  which  all 
death  losses  were  to  be  paid.  whoto 
scheme  and  plan:  provided  by  the  constltutitm 
and  by-laws  was  that  a  fund  should  be  cre- 
ated by  assessments  which,  after  It  came  into 
the  possession  of  the  defendant,  was  to  be 
appropriated  generally  to  the  payment  of 
death  losses,  and  not  that  any  member  should 
become  entitled  to  receive  his  claim  from  the 
money  which  arose  from  any  particular  as- 
sessment In  other  words,  the  defendant  be- 
came Indebted  to  the  beneficiary  of  a  deceased 
member,  wblcb  debt  with  slmUar  debts  of 
others,  was  to  be  discharged  from  the  fund 
thus  created.  Tban,  it  becomes  obvious  that 
the  appellant's  daim  that  she  bad  a  prefer- 
ence  or  lien  upon  the  funds  in  the  hands  of 
fits  receiver  cannot  be  maintained. 

Uoreover,  there  Is  no  evidence  hi  the  record 
to  show  that  any  part  of  the  assessment  col- 
lected In  pursuance  of  the  notice  which  con- 
tained information  of  the  death  of  the  appel- 
lant's husband  ever  reached  the  hands  of  the 
receiver.  On  the  contrary.  It  tends  to  show 
that  the  money  thus  collected  had  been  paid 
ont,  before  a  receiver  was  appointed,  to  the 
beneficiaries  of  other  members  whose  deaths 
had  previously  occurred.  In  the  case  of  Peo- 
ple T.  Life  &  Reserve  Ass'n,  150  K.  T.  94. 
116,  49  N.  B.  8k  a  similar  question  was  In- 
volved. In  that  case  it  was  claimed  that  an 
assessment  had  been  made  in  pursuance  of  a 
notice  which  Included  the  name  ot  the  de- 
cedent under  whom  the  lyipellant  claimed; 
and  she  Insisted  that  under  those  clrcnmstan- 
ces  a  fund  was  established  which  was  ex- 
pressly dedicated  to  the  payment  of  the  cer^ 
tificate  held  by  her;  that  a  trust  was  created, 
and  the  funds  collected  were  impressed  there- 
with to  an  extent  which  entitled  lier  to  pay- 
ment out  of  the  funds  In  the  bands  of  the 
receiver,  llius,  the  claim  in  that  case  was 
practically  Identical  with  the  claim  which  Is 
made  by  the  appellant  In  this.  But  in  that 
case  this  court  held  that,  as  no  portion  of  the 
money  collected  by  that  assessment  reached 
the  bands  of  the  receiver,  no  such  trust  or 
preference  existed  in  favor  of  the  claimant. 
We  think  the  principle  of  that  case  Is  decisive 
•f  the  question  under  consideration,  and  that 
the  courts  below  have  properly  decided  that 
the  apiiellant  had  no  such  preference  or  lien 
«s  Is  chLlmcd.  bat  that  the  fund  In  the  handa 


of  the  receiver  should  be  divided  pro  rata 
among  all  the  creditors  whose  claims  have 
been  established.  We  think  order  appeal- 
ed from  was  right,  and  should  be  affirmed, 
with  costs  payable  out  of  the  funds  In  the 
hands  of  the  lecelva.  All  concur.  Order 
affirmed. 


(166  N.  T.  4SU 
COATSWORTH  T.  LEHIGH  TAL.  BT. 
CO.  et  sL 

(Ooart  of  Appeals  of  New  York.  Oct  4, 1808.) 

'PhBAmso  —  ComitocTioir  —  DsiiORRn  —  Hioh- 
WATS  — OBSTHOCTion  — Rianrs  or  ABUTTtita 

OWMRHS  —  iMJOHCTIOIf  —  EqDITT — MOLTIPUCITT 

or  Suits  — ComHUODS  Tbbspasbbs— AppsaIt— 

DbCIBIOJIS  RSVISWABLB. 

1.  A  demurrer  to  a  petition  will  be  overruled, 
where  the  facts  alleged,  together  with  what 
can  be  implied  from  them  by  reasonable  and 
fair  IntendmeDt  state  a  cause  of  acti<Mi. 

2.  An  owner  of  land  abutting  a  highway  has 
a  right  to  remove  a  bridge  erected  thereon  by  a 
railroad  company  without  authority. 

3.  To  prevent  a  multiplicity  of  suits,  equity 
will  enjoin  a  railroad  companj  from  running 
Its  train  on  a  bridge  that  It  us  erected  in  a 
street  abutting  plaintifTs  land,  withoi^  anthor- 
1^. 

4.  Code  Civ.  Proc  f  180;  conferring  on  tho 
appellate  court  jarisdiction  merely  to  review 

the  acttrnl  determinations  made  by  the  appel- 
late division,  precindea  it  from  answering  ques- 
tions certified  therefrom,  but  which  were  not 
passed  on  therein. 

Appeal  from  supreme  court,  appellate  divi- 
sion, Fourth  department 

Action  by  Reuben  H.  Goatsworth  against 
the  Lehigh  Valley  Railway  Company  and  the 
Lehigh  Valley  Railroad  Company  to  enjoin 
defendants  from  running  their  trains  on  a 
bridge  extending  over  a  street  abutting  on 
plalntitf's  land,  and  from  Interfering  with 
plaintiff  while  moving  the  bridge,  and  for 
damages.  From  a  Judgment  of  the  appellate 
division  of  the  supreme  court  (48  N.  Y.  8up|>. 
511)  overruling  a  demurrer  to  Uie  complaint 
d^endants  appeal.  Affirmed. 

Martin  Carey,  for  appellants.  John  Oui^ 
neen,  for  respondent 

MARTIN,  J.  This  la  an  appeal  allowed  by 
the  appellate  division  of  the  supreme  cotut 
from  an  Interlocutory  Judgment  overruling  a 
demurrer  to  the  complaint  The  sole  ground 
of  dmurrer  was  that  the  complaint  did  not 
state  facta  sufficient  to  constitute  a  cause  of 
action.  The  Lehigh  Valley  Railway  Compa- 
ny Is  a  domestic  corporation.  The  Lehlg^ 
Valley  Railroad  Company  Is  a  for^n  cor^ 
poration.  The  latter  has  been  for  several 
years,  and  still  Is,  eni^ged  fn  operating  a  line 
of  railroad  for  the  transportation  of  freight 
and  passengers  from  Sayre,  In  the  atato  ot 
Pennsylvania,  to  the  city  of  Buffalo,  In  thia 
state.  At  the  time,  and  prior  to  the  construc- 
tion of  the  bridge  and  superstructures  mm- 
tloned  in  the  complaint,  the  plaintiff  or  his 
grantors  were,  and  he  now  Is,  the  owner  in 
fee  simple  and  possessed  of  the  premises  In 
the  city  of  Buffalo,  which  are  also  described 
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therein.  A  portion  of  the  premises  U  within 
the  bonndB  of  Alabama  street,  and  Is  sub- 
ject to  an  easement  or  right  of  way  over  It 
for  the  purpose  of  a  public  street.  The  Le- 
high Valley  Railway  Company,  without  the 
consent  of  the  plaintiff  or  the  owners  of  the 
land,  erected  a  bridge  upon  and  across  the 
premises  lying  within  the  bounds  of  such 
street,  whicli  Is  placed  upon  abutments  of 
v)lld  masonry,  one  on  the  easterly  and  the 
vther  on  the  westerly  side,  and  upon  Iron 
pillars  resting  upon  the  street  between  the 
abutments.  The  bridge  la  solid  and  perma- 
nent In  character,  and  1b  a  part  of  the  real  es- 
tate of  the  plaintiff.  That  company,  In  con- 
nection with  the  bridge,  constructed  and 
maintains  a  line  of  railroad  Immediately  in 
front  and  on  the  northerly  side  of  that  por- 
tion of  the  plalntUTs  premises  which  lie  west- 
erly of  Alabama  street  and  eastn-ly  of  Louisi- 
ana street,  and  continues  and  maintains  Its 
railroad  easterly  and  westerly  from  Alabama 
street  fpr  seTeral  thousand  feet.  A  portion 
of  Its  road  Is  In  front  of  plaintiff's  premises, 
aod  Is  upon  an  embankment  from  4  to  15  feet 
above  the  level  of  the  plaintiff's  land;  and 
the  bridge  across  Alabama  street  Is  about  12 
feet  above  the  level  of  the  plaintiff's  prem- 
ises and  the  grade  of  the  street  The  X^ake 
Shore  &  Michigan  Southern  Railway  Com- 
pany, a  domestic  corporation,  owns  and  op- 
crates  a  line  of  railroad  from  the  city  of 
Buffalo  to  the  city  of  Chicago,  and  maintains 
a  switch  or  siding  extending  from  its  main 
line  through  Scott  street  in  the  former  city 
westerly  from  Hamburg  street  to  Alabama 
street  which  reaches  a  point  within  about 
12  feet  of  the  northerly  line  of  the  portion  of 
the  plaintiff's  premises  lying  within  the 
bounds  of  Alabama  street,  and  about  80  feet 
nortberly  of  the  nortbeast^ly  comer  of  the 
plaintiff's  lands  which  lie  westerly  of  Ala- 
bama street  The  location  of  the  plaintiff's 
lands  Is  such  that,  they  are  particularly  valu- 
able for  business  and  manufacturing  pur- 
poses, and  their  value  would  be  greatly  en- 
banc^  by  having  a  railroad  connection  with 
the  Lake  Shore  &  Michigan  Southern  Rail- 
road tracks.  Such  a  connection  could  be  read- 
ily made,  except  for  the  roadbed,  bridge,  and 
superstructtire  maintained  by  the  Lehigh  Val- 
ley Railway  Company,  which  prevent  any 
such  connection  being  effected.  The  plaintiff 
Is  desirous  of  removing  the  bridge  so  main- 
tained upon  his  lands  within  the  street  but  Is 
apprehensive  that  the  defendants  may  at- 
tempt to  Interfere  with  <x  preveift  his  doing 
so,  and  may  prevent  the  construction  and 
maintenance  of  a  spur  or  switch  to  connect 
nls  lands  with  the  track  of  the  Lake  Shore 
Railway  Company.  No  efficient  connection 
can  be  made  with  the  ^ilroad  of  the  defend- 
ant for  business  purposes,  becanse  of  Its  ^e- 
vatlon.  If  the  abutments  and  posts  in  Ala- 
bama street,  and  contiguous  ttiereto,  were 
removed,  a  switch  or  siding  could  be  easily 
'Constructed  through  tbat  street  to  ,Scott 
street  and  thus  connect  the  railroad  tracks  of 


the  Lake  Shore  with  the  plalntlflfs  premises. 
The  abutments,  posts,  and  bridge  were  erect- 
ed and  are  maintained  by  the  L^Igh  Vall^ 
Railway  Company  without  the  consent  or 
permission  of  the  plaintiff.  Their  erection 
and  malnt^iance  and  the  erection  of  the  ele- 
vated railroad  bed  hare  depreciated  the  value 
of  the  plaintiff's  premises  at  least  one-half, 
have  depreciated  their  rental  value  alwut  one- 
half,  and,  as  a  consequence,  several  buildiut; 
lots  situated  thereon  cannot  be  rented,  and 
have  been  and  are  tenantless.  The  erection 
of  the  abutments  and  posts,  the  construction 
of  the  bridge  and  superstructure  thereon,  and 
tbeir  maintenance,  have  caused  the  plaintiff 
continuous  damage.  The  defendants  hare 
been  and  are  guilty  of  numerous  trespasses 
upon  his  land  by  running  locomotives  and 
cars  over  it  each  day.  A  multiplicity  of  ac- 
tions would  be  necessary  to  recover  for  such 
trespasseb,  and  the  plaintiff  has  no  adequate 
remedy  at  law  to  redress  them.  Subsequent- 
ly to  the  construction  of  such  road  and  bridge 
by  the  Lehigh  Valley  Railway  Company,  by 
some  arrangement  or  agreement  with,  the 
Lehigh  Valley  Railroad  Company,  it  leased 
and  licensed  of  the  latter  the  right  to  use 
and  occupy  its  line  of  railroad.  Including  such 
bridge  and  superstructure.  The  two  railroad 
companies  are  continuously  maintaining  such 
posts,  abutments,  and  bridge,  and  continuous- 
ly trespassing  upon  the  property  of  the  plain- 
tiff. 

The  foregoing  Is  a  brief  synopsis  of  the 
material  facts  alleged  in  the  complaint  The 
relief  sought  was  a  Judgment  adjudging  and 
determining  (1)  that  the  construction  of  the 
bridge  was  illegal,  and  It  became  a  part  of  the 
proper^  of  the  plaintiff,  and  that  be  was  en- 
titled to  remove  It;  (2)  that  It  was  Illegal, 
and  Its  maintenance  was  a  public  nuisance, 
ttom  which  the  plaintiff  suffered  special  la* 
Jury;  (S)  that  the  running  of  locomotives  and 
can  across  the  plaintiff's  premises  within  the 
line  of  the  street  constituted  trespasses  for 
which  no  adequate  remedy  at  law  Is  avail- 
able, and  that  the  plaintiff  Is  entitled  to  an 
Injunction  restraining  the  defendants  from 
trespasdng  upon  such  lands  and  property 
within  the  bounds  of  the  street;  (4)  that  the 
plaintiff  Is  at  liberty  to  remove  so  much  of 
such  superstructure  as  Is  within  the  lines  of 
the  street,  and  that  the  defendants  be  en- 
joined from  interferli^  with  the  plaintiff  In 
remoTlttg  them,  and  to  recover  the  expense 
thereof  from  the  defendants  in  this  actlon; 
(S)  that  fbe  plaintiff  have  damages;  and  (6) 
tint  he  have  costs  and  such  other  relief  as 
may  be  just. 

The  facts  stated  are  admitted  by  the  de- 
murrer; hence,  the  only  question  Is  whether 
a  cause  of  action  is  alleged  or  can  be  fairly 
gathwed  from  all  the  averments  contained  In 
the  complaint.  A  demurrer  upon  that  ground 
can  be  sustained  only  when  It  appears  that 
after  admitting  all  the  facts  alleged  or  that 
can  by  reasonable  and  fair  Intendment  be 
Implied  from  them,  the  complaint  falls  to 
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state  a  cause  of  action.  Marie  r.  Garrison, 
83  N.  T.  14;  Sanders  v.  Sontter,  126  I^.  X.  195, 
37  N.  B.  263. 

TJnder  the  more  recent  authoriUea,  plead- 
ings are  not  to  be  construed  strictly  against 
the  pleader,  but  averments  wlilcb  sufficiently 
point  out  the  nature  of  the  pleader's  claims 
are  sufficient,  if  under  them  be  would  be  en- 
titled to  give  the  necessary  erldence  to  estab- 
lish his  cause  of  action.  Bailway  Co.  v.  Bob- 
Inson,  133  N.  Y.  2i2,  246,  30  N.  E.  1008. 

The  alleged  facts  being  admitted,  It  be- 
comes obvious  that  the  plaintiff  was  entitled 
to  recover  in  this  action.  He  was  the  owner 
la  fee  simple  of  tbe  land  where  the  bridge, 
or  at  least  a  portion  of  It,  was  placed,  sub- 
ject only  to  tbe  right  of  way  of  the  public 
over  IL  If  the  street  should  be  discontinued 
or  abandoned,  he  would  have  the  entire  and 
exclusive  title  and  right  of  possession  to  tbe 
property  within  Its  bounds.  Therefore,  not- 
withstanding tbe  right  of  tbe  pubUc  to  an 
easement  in  the  street,  he,  as  the  owner  of 
the  soil,  possessed  an  interest  which  would 
entitle  him  to  remove  any  unauthorized  erec- 
tion upon  bis  premises.  Eels  v.  Telegraph 
Ca,  143  N.  Y.  133,  38  N.  B.  202;  Williams  v. 
Baltoad  Co.,  16  N.  Y.  97;  Henderson  v.  Bail- 
road  Co.,  78  N.  Y.  423;  McGean  v.  Bailway 
Co.,  133  N.  Y.  9,  30  N.  B.  647;  Bowen  v.  Ball- 
road  Co.,  153  N.  Y.  479,  47  N.  B.  907. 

Where  trespasses  upon  land  are  continuous, 
the  owner  has  a  right  to  invoke  tbe  power  of 
a  court  of  equity  to  restrain  such  trespasses, 
and  thus  prevent  a  multiplicity  of  suits. 
That  doctrine  la  fully  sustained  by  the  cases 
cited;  hence  It  is  clear  that  the  complaint 
stated  a  cause  of  action,  and  tbe  Judgment 
of  the  special  term  overmUng  the  demurrer 
was  properly  affirmed. 

The  learned  appellate  division,  after  allow- 
ing the  appeal  In  this  case,  certified  to  this 
court  for  its  determination  the  following  Ques- 
tions: "(1)  Does  the  complaint  in  this  action 
state  a  cause  of  action?  (2)  Is  tbe  plaintiff 
entitled  to  restrain  the  operation  of  tbe  de- 
fendants' railroad  across  Alabama  street,  for 
the  reason  that  he  is  the  owner  of  the  fee  of 
Alabama  street?  (3)  Is  the  plaintiff  entitled 
to  restrain  the  operation  of  the  defendants' 
railroad  because  of  damage  alleged  to  have 
been  done  to  tbe  plaintiff's  property  outside 
of  the  bounds  of  Alabama  street?  (4)  Is  tbe 
plaintiff  entitled  to  more  than  nominal  dam- 
ages because  of  the  alleged  trespass  upon  the 
fee  of  Alabama  street?  (5)  Is  the  plaintiff 
entitled  to  damages  because  of  any  alleged 
injury  to  the  block  of  land  south  of  the  rail- 
road, and  west  of  Alabama  street,  and  lying 
wholly  outside  of  tbe  bounds  of  Alabama 
street?" 

The  only  question  involved  on  the  appeal  to 
the  appellate  division  was  whether  the  com- 
plaint stated  facts  sufficient  to  constitute  a 
cause  of  action.  That  was  the  only  question 
determined  by  that  court.  Consequently,  It 
Is  the  only  question  that  can  be  determined 
here.    We  have  several  times  held  that  sec- 


■  tlon  190  of  the  Code  of  Civil  Procedure  con- 
lines  the  jurisdiction  of  tbe  court  of  appeals 
to  tbe  review  of  actual  determinations  made 
by  the  appellate  division.  It  is  erroneous  to 
suppose  that  a  question  may  be  certified  for 
determination  by  the  court  of  appeals  where 
It  did  not  arise  or  was  not  passed  upon  by 
ttiat  court  We  have  only  such  Jurisdiction 
as  Is  conferred  by  statute.  This  does  not  in- 
clude the  determination  of  abstract  questions, 
nor  those  which  are  not  actually  deterinluea 
by  the  cotirt  certifying  them.  Grannan  v. 
AssocIaUon,  153  N.  Y.  449,  47  N.  B.  896; 
Baiter  t.  McDonnell,  154  N.  Y.  432,  436,  48 
N.  B.  816;  Hearst  v.  Shea,  166  N.  T.  169,  50 
N.  B.  788;  Schenck  v.  Barnes,  156  N.  Y.  316, 
50  N.  B.  967.  Therefor^  as  the  only  ques-, 
tkn  passed  upon  by  the  appellate  division 
was  whether  the  complaint  stated  a  cause 
of  action.  It  Is  the  only  question  this  court, 
can  properly  answer.  That  question  we  an- 
swer In  the  affirmative.  The  other  questions 
we  decline  to  answer.  Tbe  Judgment  should 
be  affirmed,  with  costs.  The  first  question  Is 
answered  In  the  affirmative,  and  the  other 
questions-  certified  are  not  answered.  All 
concur.   Judgment  affirmed. 


OH  N.  r.  437} 

BLASGHEO  v.  WURSTBB,  Mayor,  et  al. 
(Court  of  Appeals  of  New  York.  Oct.  4, 1898.) 
Obbatsr  Nbw  York  Chirtbr— Btrbbt  Railway 
Frasohirb  —  Lbsalitt  or  Mosioipai. 

QkANT— CBBTirUD  QUB8T10.NB. 

LLawa  1887,  c.  378,  {  73  (Greater  New 
York  Charter),  providing  that,  "after  the  ap- 
proval of  this  act,"  no  franchise  or  right  to  use 
the  streets,  avenues,  parkways,  or  mgbwajB 
shall  be  granted  by  the  "municipal  assembly" 
tor  a  longer  period  than  25  years,  etc.,  became 
operative  on  May  4.  1897.  Oie  date  of  the  ap- 
proval of  the  act,  and  applied  to  the  board  of 
aldermen  then  in  ofBce  of  the  «ity  of  Brooklyn, 
notwithstanding  its  reference  to  the  **muni^>al 
assembly,"  which  was  not  to  come  Into  exist- 
ence until  January  1,  1898, 

2.  A  perpetual  charter,  granted  by  the  au- 
thorities of  Bnx^n  after  the  approval  of  the 
Greater  New  York  Charter,  to  a  street  railway, 
is  not  valid  as  a  charter  for  25  years. 

3.  Where  a  case  Is  sent  to  the  court  of  ap« 
peals  on  special  questions  otherwise  not  re- 
viewable, tne  questions  should  be  so  framed 
that  the  answers  may  determine  the  particular 
controversy  involved  In  the  appeal,  and  no* 
merely  a  part  (tf  it. 

Appeal  from  lupreme  court,  appelate  divi- 
sion, Second  department 

Action  by  Max  Blascbko  against  Frederick 
W.  Wnrster,  mayor,  the  East  River  &  Atlan- 
tic Ocean  Railroad  Company,  and  otlieTB. 
From  an  ordee  granting  a  iwellmlnary  Injunc- 
tion affirmed  in  the  appelate  dlvl^n  (48  N.  Y^ 
Snpp.  1101),  the  ralhmad  companj  appeals 
on  certified  questions.  Affirmed. 

James  C.  Cburcb,  for  appellant  railroad 
company.    M.  S.  Gulterman.  for  respondent. 

O'BRIEX,  J.  This  was  an  actlob  by  a  tax- 
payer'to  restrain  the  defendant  the  city  au- 
thorities of  Bi'oolLlyu  from  granting  consent 
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to  operate  a  railroad  In  the  streete,  and  the 
defendant  the  East  River  &  Atlantic  Ocean 
.Railroad  Company  from  receiving  any  snch 
consent  A  preliminary  Injunction  was  grant- 
ed, and  the  order  affirmed  at  the  appellate 
division.  The  municipal  authorities  to  whom 
the  railroad  made  the  application  have  gone 
out  of  office  since  the  commencement  of  the 
action,  by  force  of  the  recent  charter  consol- 
idating the  two  cities  of  New  York  and 
Brooklyn,  and,  consequently,  are  without  any 
power  to  hear  or  grant  the  application,  even. 
If  the  injunction  which  restrained  them  had 
originally  been  improperly  granted.  The  rail- 
road company  alone  appeals,  for  no  other 
purpose  than  to  secure  a  reversal  of  the  or- 
der granting  the  Injunction  as  a  basis  for  a 
claim  of  damages  upon  the  undertaking  giv- 
en by  the  plaintiff  in  the  action.  Formerly 
such  an  order  was  not  reviewable  In  this 
court,  Mcept  In  cases  where  it  appeared 
from  tti&  face  of  the  complaint  that  the  plain- 
tiff was  not  entitled  to  final  relief.  In  such 
cases  the  appeal  was  held  to  present  a  ques- 
tion of  lAw.  But,  where  the  complaint  on 
Its  face  was  sufficient  to  authorize  the  inter- 
ference of  equity,  the  granting  of  the  order 
pendente  lite  was  matter  of  discretion.  Hud- 
son River  Tel.  Co.  v.  Watervliet  T.  &  B.  Co., 
121  N.  Y.  397,  24  N.  B.  832;  Castoriano  v. 
Dupe,  145  N.  Y.  250,  39  N.  E.  1065;  Beekman 
T.  Railroad  Co.,  158  N.  Y.  144,  47  N.  E.  277. 
The  court  below  has,  however,  certified  for 
our  consideration  certain  questions,  which, 
when  condensed,  may  be  stated  as  follows: 
(1)  Whether  the  new  charter  (section  73,  c. 
378,  Laws  1897).  when  approved,  deprived 
the  local  authorities  of  Brooklyn  of  power 
to  grant  such  consents  to  a  railroad  for  a 
period  beyond  25  years.  (2)  Whether  a  gen- 
eral consent  that  the  defendant  railroad 
might  operate  Its  road  in  certain  streets  nam- 
ed In  the  resolution,  without  any  limitation 
as  to  time.  Is  good  for  25  years.  It  appears 
that  the  aldennanlc  branch  of  the  city  gov- 
ernment passed  a  resolution  granting  the 
consent  generally,  without  any  limitation  as 
to  time,  on  the  29th  day  of  November,  1897. 
The  resolution,  however,  bad  no  effect  until 
approved  by  the  mayor,  or.  In  case  of  his 
disapproval,  passed  over  his  objections  by 
the  requisite  vote.  It  appears  from  the  an- 
swer of  the  mayor  that  the  resolution  was 
then  in  his  hands;  that  the  time  within 
which  he  was  by  law  required  to  return  it  to 
the  aldermen  had  not  then  expired;  and  he 
states  that  he  intended  to  disapprove  It. 
The  railroad  company  Is  the  only  party  that 
brings  an  appeal  to  this  court,  and  it  Is  plain 
that  the  only  effect  that  the  injunction  had 
upon  It  was  to  restrain  the  aldermen,  when 
the  resolution  came  back  to  them  from  the 
mayor,  from  reconsidering  It,  or  passing  It 
over  his  objections.  Whether  It  would  then 
have  been  passed  we  cannot  know,  and  there- 
fore it  is  apparent  that  we  are  dealing  with 
official  acts  that  never  reached  the  stage  of 
maturity,  aud  with  questions  that  are  some- 


what academic  In  character.  What  the  rail- 
road lost  by  the  injunction,  if  anything  at  all, 
was  the  chance  of  having  the  resolution  pass- 
ed by  the  aldermen  over  the  veto  of  the  may- 
or. Without  scanning  too  closely  the  right 
of  the  railroad  company  alone  to  review  the 
order  in  this  court,  in  the  present  condftiou. 
of  the  action,  we  have  concluded,  since  no 
such  question  has  been  raised  or  argued,  to- 
examine  and  dispose  of  the  questions  certi- 
fied. 

The  new  charter  was  approved  on  the  4th 
day  of  May,  1897,  before  the  resolution  grant- 
ing the  franchise  in  question  was  passed.. 
Section  73  of  this  statute  is  as  follows:  "Sec. 
73.  After  the  approval  of  this  act  no  fran- 
chise or  right  to  use  the  streets,  avenues, 
parkways  or  highways  of  the  city  shall  be^ 
granted  by  the  municipal  assembly  to  any 
person  or  corporation  for  a  longer  period 
tlian  twenty-five  years."  The  city  referred, 
to  In  this  clause  was,  of  course,  the  new  city 
created  by  the  act,  and  the  prohibition  ap- 
plies to  all  the  territory  embraced  within  it,, 
and  consequently  applied  to  Brooklyn.  But 
the  learned  counsel  for  the  railroad  company 
contends  that  this  restrlciion  did  not  takfr 
effect  until  January  1,  1898,  and  therefore 
had  no  application  to  proceedings  for  grant- 
ing  franchises  before  that  date.  This  con- 
tention is  based  upon  the  language  of  sec- 
tion 1611  of  the  act,  which  reads  as  follows:. 
"Sec.  1611.  For  the  purpose  of  determining- 
the  effect  of  this  act  npon  other  acts  and 
the  effect  of  other  acts  upon  this  act,  this- 
act  shall,  except  as  in  this  section  is  other- 
wise provided,  be  deemed  to  have  been  enact- 
ed on  the  first  day  of  January,  In  the  year 
eighteen  hundred  and  ninety-eight.  This  act 
shall  take  effect  on  the  first  day  of  January, 
eighteen  hundred  and  ninety-eight;  provided, 
however,  that  where  by  the  terms  of  this 
act  an  election  is  provided  or  required  to  be- 
held or  other  act  done  or  forbidden  prior  to- 
January  first,  eighteen  hundred  and  ninety- 
eight,  then  as  to  such  election  and  such  acts, 
this  act  shall  take  effect  from  and  after  Its- 
passage,  and  shall  be  In  force  Immediately, 
anything  In  this  chapter  or  act  to  the  con- 
trary notwithstanding."  By  this  section  It 
Is  undoubtedly  true  that  the  main  provislons- 
of  the  statute  did  not  go  Into  effect  until 
January  1,  1898,  but  to  this  there  is  an  Im- 
portant exception.  Any  official  act  forbidden, 
to  be  done  prior  to  that  date  is  prohibited 
from  and  after  the  date  of  the  passage  of  the- 
act;  and  the  granting  of  street  franchises  to- 
railroads  by  the  municlpaJ  assembly  for 
more  than  25  years  is  one  of  these  forbidden 
acts.  But  it  is  said  that  the  "municipal  assem- 
bly" was  a  title  given  by  the  charter  to  the 
new  legislative  body  wlilch  could  not  come- 
into  existence  until  after  the  election,  and 
until  January  1,  1898,  and  therefore,  that 
the  prohibition  upon  that  body  could  have 
no  application  to  the  old  board  of  aldermeui 
of  Brooklyn  In  office  when  the  franchise  was- 
voted;  having  still  about  a  month  of  ofilciaL 


Digitized  by  Google 


BLASCHEO  T.  WURSTEa 


806 


life.  Tbia  argumeDt  gives  too  much  Impor- 
tance to  mere  names  or  words,  and  falls  to 
give  effect  to  the  substantial  purpose  which 
the  lawmakers  had  In  view.  It  was  clearly 
Intended  by  section  73  to  restrict  the  grant- 
ing of  railroad  franchises  "after  the  approval 
of  this  act";  that  Is  to  say,  after  May  4, 
1897.  This  restriction,  to  be  effective,  would 
hare  to  operate  on  the  city  authorities  hav- 
ing the  power  to  make  such  grants  on  that 
date,  and  up  to  the  time  that  the  municipal 
assembly  came  into  existence.  We  think 
that  the  words  "municipal  assembly,"  found 
so  freQuently  in  the  new  charter,  were  em- 
ployed In  section  73  to  designate  the  alder- 
men, common  council,  or  governing  body 
having  the  power  to  deal  with  the  subject- 
matter  of  the  restriction  prior  to  the  date 
when  the  new  government  was  to  go  Into 
full  operation,  and,  therefore,  that  the  re- 
striction applied  to  the  board  of  aldermen  of 
Brooklyn  when  the  resolution  in  question 
was  adopted.  Hie  new  charter  contains  a 
comprehensive  and  elaborate  scheme  of  mu- 
nicipal government.  Many  of  the  reforms 
which  It  Is  supposed  to  have  Inangurated 
could  be  defeated  or  greaUy  embarrassed  by 
official  action,  before  It  went  into  effect,  on 
the  part  of  the  old  authorities,  whose  powers 
were  about  to  be  taken  away  and  superseded 
by  the  new  enactment.  In  order  to  guard 
against  that,  the  restriction  upon  the  power 
to  grant  railroad  franchises,  except  as  pro- 
vided in  the  new  scheme,  was  restricted  as  of 
the  date  of  the  passage  of  the  act.  The  fact 
that  the  lawmakers  used  terms  perhaps  not 
strictly  accurate  Is  of  very  little  consequence, 
so  long  as  the  intention  is  plain.  If  the  word 
"authorities"  had  been  used  Instead  of  "as- 
sembly," no  one  could  then  suggest  any 
doubt  as  to  the  meaning.  The  use  of  a 
wrong  word,  conceding  It  to  be  such,  which 
was  doubtless  an  inadvertence,  should  not  be 
allowed  to  defeat  the  Intention  of  the  law. 
When  the  Intention  of  the  lawmakers  Is  dis- 
covered, it  must  always  prevail  over  the  lit- 
eral or  accepted  meaning  of  words.  Hie 
courts  will  consider  the  mischief  which  the 
statute  was  aimed  at,  and>  In  order  to  give 
It  effect,  words  absolute  In  themselves,  and 
language  the  most  broad  and  comprehensive, 
may  be  qualified  and  restricted  by  other 
parts  of  the  same  statute,  or  by  the  facts 
and  circumstances  to  which  they  relate. 
Smith  V.  People,  47  N.  Y.  830;  People  v.  Pot- 
ter, Id.  376.  It  f(41ovrs  that  the  new  charter 
operated  to  restrict  the  power  of  the  alder- 
men or  city  authwltles  within  the  territory 
comprehended  within  the  limits  of  the  new 
city  thereby  created,  and  this  answers  the 
first  question  In  all  its  parts. 

The  other  question  Is  whether  the  proceed- 
ings had  In  this  case  before  the  city  author- 
ities were  within  the  scope  of  the  powers 
thus  limited  by  the  charter;  In  other  words, 
whether  the  Inchoate  acts  of  the  aldermen 
should  now  be  declared  valid,  as  relating  on- 
ly to  s  grant  for  23  years,  in  order  to  make 
51  N.E.-20 


the  injunction  order  Improper.  The  railroad 
made  no  application  for  such  a  grant  We 
cannot  say  now  that  the  aldermen  wonld 
have  adopted  any  resolution  granting  any 
such  right,  or  that  the  railroad  would  have 
accepted  It.  What  the  railroad  asked,  and 
what  the  aldermen  voted,  was  the  right  in 
perpetuity.  All  parties  evidently  acted  upon 
the  assumption  that  the  restrictions  of  the 
new  charter  were  In  abeyance  till  the  new 
government  went  Into  operation,  and  to  give 
now  a  construction  to  their  acts  contrary  to 
the  Intention,  and  solely  on  the  principle  that 
the  greater  must  Include  the  less,  would  be 
straining  for  reasons  to  reverse  or  modify 
the  order.  When  it  Is  avowed  that  the  ap- 
peal is  brought  In  order  to  lay  the  founda- 
tion for  a  claim  of  damages  against  the  sure- 
ties on  the  bond,  the  railroad  has  no  right  to 
a  construction  of  the  consent  or  resolution 
different  from  the  Intention  of  all  the  parties 
when  the  application  was  considered  and 
passed  upon.  We  ought,  under  the  peculiar 
circumstances  of  the  case,  to  construe  the 
consent  In  the  same  way  as  the  parties  them- 
selves did  when  it  was  asked  and  given. 
We  are  not  dealing  with  a  grant  actually 
made  and  In  form  perfected,  but  with  an  ap- 
plication that  had  not  reached  the  final  stage 
of  municipal  action  when  the  Injunction  was 
served.  The  dty  authorities  had  the  power 
to  make  the  grant  for  25  years,  but  that  was 
not  the  power  that  the  raUroad  called  Into 
action,  that  the  aldermen  exercised,  or  the 
conrt  restrained,  but  the  unlimited  power  in- 
voked and  claimed  Independent  of  the  new 
charter.  We  should  construe  the  official  act 
which  the  court  restrained  according  to  the 
spirit  and  intention  with  which  It  was  per- 
formed, and  in  the  sense  in  which  It  was 
viewed  and  understood  by  the  court  when  the 
injunction  was  granted.  So,  we  are  Inclined 
to  hold  that  the  consent,  so  far  as  It  was 
given,  was  not  a  valid  exercise  of  the  power 
to  grant  consents  for  25  years,  and  therefore 
the  second  question  should  be  answered  in 
the  negative. 

There  Is  another  feature  of  the  case  which 
we  think  ought  to  be  suggested  in  view  of 
the  abstract  character  of  the  questions  that 
have  been  sent  here,  and  are  now  becoming 
quite  common.  After  the  case  had  been 
passed  upon  by  the  court  below,  no  question 
remained  for  this  court  except -the  Jurisdic- 
tion of  the  Judge  to  grant  the  Injunction  upon 
the  facts  stated  In  the  complaint.  The  com- 
plaint Is  broad  enough  to  embrace  a  case  of 
Illegal  action  on  the  part  of  the  railroad  and 
the  aldermen,  quite  Independent  of  the  re- 
strictions of  the  new  charter.  The  right  of  a 
taxpayer  to  restrain  Illegal,  fraudulent  or 
corrupt  action  on  the  part  of  the  city  author- 
ities in  such  cases  has  existed  for  many 
years,  and  the  complaint  does  not  rest  sole- 
ly upon  the  restrictions  of  the  new  charter, 
but  contains  allegations  that  would  warrant 
an  injunction  under  the  law  as  It  had  long 
existed.   We  bare  not  by  the  spedflc  qnm- 
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dons  been  uked  to  dedde  tlie  only  question 
that  this  court  can  decide  In  such  cases, 
namely,  the  power  of  the  court  of  original 
Jorls^ctlon  to  gnuit  the  Injunction  iwder. 
The  railroad  asks  a  revetsal  of  the  ordw  in 
case  It  should  be  held  that  tiie  restriction  In 
the  charter  was  not  In  force  when  It  was 
granted,  whaterer  we  may  think  about  the 
poir«  to  grant  It  on  otber  grounds.  The 
whole  cue  upon  which  the  order  may  rest  la 
not  iHceBented  by  tbe  specific  qaestlons,  and 
yet  we  are  asked,  to  reverse  tbe  order  should 
we  agree  with  the  learned  counsel  for  tbe 
appellant  iqton  one  pdnt  In  flie  case  tbat 
ordinarily  would  not  determine  tbe  appeaL' 
Certain  questlona  haye  been  sent  here  which 
are  supposed  to  be  InvolTed,  but  which.  If 
determined  In  tayot  of  the  contention  of  the 
vpellan^  would  not  necessarily  call  for  a 
rerersal  <tf  tbe  order,  since  It  Is  clear  fbat. 
If  tbe  aUegatlons  of  tbe  complaint  are  suffi- 
cient to  warrant  tbe  ezerdlse  of  the  jurisdic- 
tion of  tbe  court  to  grant  the  injunction  un- 
der the  general  law  anthorldng  taxpayers' 
actions.  It  ia  not  Important  whether  tbe  alder- 
men acted  In  vlolatton  of  Oa  restrictions  ot 
tbe  new  charter  or  not  A  complaint  con- 
tallying,  as  this  does,  general  allegations  of 
waste.  Illegal,  corrupt,  or  fraudulent  official 
action,  is  sufficient  in  this  court  to  sustain 
tbe  Jurisdiction  to  grant  the  Injunction  order, 
quite  indq;>endently  of  tbe  diarter  proTislons 
referred  to.  Hence  it  Is  apparent  that  tbe 
questions  we  bave  been  called  upon  to  ex- 
amine do  not  necessarily  determine  tbe  ap- 
peal. A  Judgment  at  an  order  may  bare 
been  given  or  made  upon  sereral  grounds, 
one  of  which  m^  be  incorrect,  wbQe  all  tbe 
rest  are  good.  Tbe  practice  adopted  la  this 
case  would  pomlt  the  party  defeated  In  tbe 
court  below  to  pick  out  all  the  weak  proposi- 
tions involved  In  the  particular  ground  affect- 
ed with  error.  Ignoring  all  tbe  other  grounds, 
present  them  here  tot  review,  and  ask  us  to 
reverse  the  Judgment  or  o^r  In  case  we 
agree  with  bim  In  respect  to  this  single 
ground,  although  the  dedslon  below  may 
Btuid  well  upon  all  tbe  other  grounda 

Tbe  spirit  and  purpose  of  the  provisions  of 
the  constitution  and  the  Code  authorizing  tbe 
courts  below  to  send  appeals  here  upon  spe- 
cial questions  do  not  permit  this  practice,  and 
It  ought  not  to  be  sanctioned.  When  a  case 
Is  sent  here  upon  special  questions  that  other, 
wise  is  not  reviewable,  tbe  questions  should 
be  so  framed  that  the  answers  may  deter- 
mine the  particular  controversy  Involved  In 
the  appeal,  and  not  m««Iy  a  part  of  It  We 
have  before  us  an  injunction  order  which 
might  have  been  made  under  two  different 
statutes,  and,  as  we  think,  stands  well  upon 
both,  so  far  as  Oie  Jurisdiction  of  the  court 
Is  concerned.  But  tbe  questions  submitted 
touch  only  tbe  power  to  grant  It  under  one  of 
the  statutes.  Suppose  we  should  agree  wlUi 
the  learned  counsel  for  the  appellant  tbat  the 
restriction  of  the  new  charter  does  not  apply, 
would  we  be  bound  to  reverse  the  order,  al- 


though the  compliant  la  broad  enou^  to  up- 
hold tbe  Jurisdiction  under  tlie  gennal  lawl 
The  constnuittoa  that  we  bare  given  the 
charter  renders  It  unnecessary  to  answer  this 
question,  but  In  view  of  the  form  In  which 
appeals  are  brought  brae  upoa  oertlfled  ques- 
tions. In  many  cases,  what  baa  been  said  may 
servo  to  call  the  attention  of  the  profession 
to  tbe  Importance  of  so  framing  the  qnes> 
tlons  that,  when  answered,  something  ma- 
terial and  essential  to-  the  controversy  In- 
volved In  the  aniptal  shall  have  been  decided 
by  tUs  court  The  order  appealed  from 
should  be  affirmed,  with  costs,,  and  the  ques- 
tions answered  as  above  Indicated. 

PARKBB,  a  J.,  and  GRAY  and  HAIOHT, 
JJ.,  concur.  UABTIN.  J.,  concurs  In  result 
aa  per  memorandum  attached.  BAHTLKTT 
and  TAKN,  JJ.,  are  for  dlimlssiil  of  appeaL 

Order  affirmed. 

MARTIN,  J.  I  vote  f<w  an  affirmance  of 
the  order,  upon  the  ground  that  independ- 
ently of  the  charter  of  Greater  New  York, 
the  complaint  and  proceedings  in  this  action 
were  sufficient  to  Justify  the  court  below  In 
granting  tbe  order  ^ipealed  from.  But 
tbe  questions  certified.  If  decided  In  favor  of 
the  appellant  would  not  authorize  a  reversal 
of  the  order,  I  think  they  are  In  ^ect  mere 
abstract  questions,  which  this  court  should 
decline  to  answw.  Orannan  v.  Asaodadon, 
168  N.  T.  448,  47  N.  B.  806;  Baxter  v.  Mc- 
Donnell. 154  N.  T.  432,  48  N.  SL  616;  Hearst 
V.  Shea,  156  N.  T.  168.  00  N.  B.  788;  Schenck 
V.  Barnes.  156  N.  Y.  316,  00  N.  B.  867;  Coats- 
wortb  T.  BaUroad  Co.,  IM  N.  Y.461,  61  K.  B. 
801. 

OH  H.  T.  «n 
BBOWN  et  aL  T.  CRABR 

(Oonrt  of  Appeals  of  New  York.  Oct  4, 18884 

ArrBAir-VtRDioT  or  Jvrt— Acnoir  to  DBTBRMim 
TiTLi— SovrimxHT  FOMBSnOK. 

1.  On  appeal  to  coart  of  appeals,  a  party  Is 
concloded  by  the  verdict  of  the  Joiy  im  qvce- 

tiona  of  fact 

2,  On  a  verbal  agreement  for  the  purchase  of 
land,  plaintiff  went  into  possession,  paid  part 
of  the  parchaae  price  and  taxea,  ealtivatea  it 
and  erected  a  house  tliereon.  add  su<A  po*. 
session  as  enabled  him  to  maintain  an  action 
to  determine  a  hostile  claim,  under  Code  Qv. 
Proc.  S  1638,  providins  that  a  person  In  poa- 
•essioB  of  land,  claiming  It  In.  fee,  may  moin- 
tain  such  an  action. 

Appeal  from  supreme  court  general  term. 
Fourth  department 

Action  by  Wlillam  Brown  and  another 
against  Lodema  M.  Crabb.  From  a  Judgment 
for  plalntlfla,  defendant  appealed  to  the  gen- 
eral term,  and,  from  a  Judgment  of  affirm- 
ance (38  N.  T.  Supp.  1126),  ^pesls.  Af- 
finned. 

Lansing  &  Lansing,  tot  appellant  PnrceU, 
Walker  ABurni^  for  lespondentu 


Digitized  by  Google 


THOMAS  T.  QAOE. 


807 


O'BRnCN,  J.  Thb  \»  an  action  to  compel 
the  determlnaUon  of  a  claim  to  certain  real 
propert7,  brooght  under  sectfcm  1638  of  the 
Code.  It  Is  alleged,  and  ttie  jury  upon  suffl- 
dent  evidence  found,  that  on  March  1,  X887, 
the  plalntUfs.  aa  tenants  In  conunon,  agreed 
to  purchase  the  land  In  dilute  from  the  th&x 
owner.  The  agreement  was  not  In  writing, 
hat  the  plalntiffB,  hi  pursuance  of  a  rerbal 
agreement  of  sale  and  purchase,  went  Into 
actual  possesBloc,  paid  a  part  of  the  purchase 
price,  have  since  paid  the  taxes,  cultivated 
and  Improved  the  land,  and  erected  a  house 
thereon.  They  have  also  paid  and  satisfled 
a  pre-existing  mortgage,  which  they  had  as- 
sumed as  part  of  the  purchase  price.  On  the 
Slst  ot  March,  18D0,  having  fully  performed 
tiie  a^CCTtient,  they  received  a  deed  from  the 
owner,  one  Philip  Brown,  in  pursuance  of  the 
agre^ent.  The  defoidant  cWma  title  nuf 
der  &  sherltFa  deed  executed  March  10,  189S, 
and  a  sale  npou  execution  May  19, 1801.  The 
deed,  Judgment,  and  execution  are  based  up* 
on  an  attochmoit  In  an  action  agalnat  Philip 
Brown,  the  plaintiff  vendor,  levied  upon  the 
land  February  4,  189(^  and  before  the  plahi- 
tlffa  procyred  their  deed,  but  after  the  agree- 
ment and  while  they  were  in  poseesslon.  The 
Jury  found  for  the  plainttfh  on  all  the  issues 
at  fact  in  the  case,  and  the  Judgment  upon 
the  verdict  has  been  affirmed  at  the  general 
term. 

The  defendant's  contention  In  support  of 
the  appeal  ia  twofold: 

1.  That  the  agreement  undw  which  the 
plaintiffs  went  Into  possession  of  the  land, 
and  which  Is  the  basis  of  their  tltl^  was  not 
in  good  faith,  but  a  device  contriTCd  between 
thenuelves  and  Philip  Brown,  the  vendwr, 
and  their  relative,  t<x  the  purpose  of  defeat- 
ing the  payment  of  the  claim  of  the  defend- 
ant, sought  to  be  enforced  by  the  action  In 
which  the  attachment  waa  issned,  and  which 
subaequenfly  matured  into  a  Judgment  un- 
der which  the  execution  sale  waa  had.  With 
reapect  to  this  qdestlon  It  Is  quite  sufficient 
to  say  that  It  waa  a  question  of  fact  which 
has  beoi  determined  by  the  verdict  against 
the  defendant  The  Jury  has  found  that  there 
was  no  fraud  in  the  transaction,  and  this 
fining  concludes  the  defendant  upon  appeal 
In  this  court' 

2.  The  other  contention  la  tiiat  tiie  plains 
tICFs  had  no  Bucb  tlQe  to  the  land  as  the 
statute  requires  In  order  to  enable  a  parly  to 
maintain  this  peculiar  form  of  action.  The 
plaintiffs  were  bound  to  show  that  they  were 
In  possession  of  tiie  land,  claiming  It  In  fee 
or  for  life  or  for  a  term  of  years.  They 
cliUmed  to  be  the  owners  in  fee  under  tiie 
deed  from  the  prior  ownw.  This  deed, 
though  given  subsequent  to  Bie  levy  of  the  at- 
tachment under  which  the  defendant  claims, 
was  but  the  final  consummation  of  the  pre- 
existing verbal  agreement  under  which  the 
plaintiff  went  into  poesesalon.  When  thb 
deed  was  given,  the  verbal  agreement  had 
been  performed,  and  the  ^alntUTs  were  en- 


tftled  to  the  conveyance.  It  may  be  true 
ttiat,  when  the  attachment  waa  levied,  the 
naked  legal  title  vraa  In  the  defendant  named 
in  that  process,  but  he  had  no  real  or  bene- 
ficial Interest  upon  which  a  legal  Hen  could 
be  Imaed.  The  plaintiffs  had  the  wlude  equi- 
table title,  wiUi  the  possession  and  the  rlgnt 
of  possession.  Tlwir  vendor,  against  whom 
the  attachment  Issued,  was,  at  most,  but  a 
trustee  of  the  legal  title  for  their  sole  benefit 
The  legal  title  waa  aubsequenUy  conveyed  to 
them  by  the  deed,  and,  vhea  this  action  waa 
commenced,  the  plaintiffs  had  Just  such  a  ti- 
tle as  the  statute  reqnlrea  In  order  to  «uible 
a  party  In  poasesaion  to  maintain  an  action 
to  determine  a  hoatUe  daim.  When  a  party 
la  in  possession  of  land  under  a  contract  of 
sale,  verbal  or  wrltt^  which  has  been  fuUy 
performed,  he  Is,  In  every  substantial  sense, 
the  owno;,  and  may  defoid  and  i^tect  his 
possession  and  interest  In  the  same  way  aa 
if  he  had  a  deed.  He  Is  then  entitled  to  a 
conreyance  flrom  the  party  holding  the  n(nn- 
Inal  titie  for  hia  braefit;  and  If,  before  saiih 
conveyance  la  executed,  third  parties  recover 
Judgment  against  the  trustee,  the  lien*  of  such 
Judgment  does  not  attach  to  the  land  which 
the  party  In  possession  has  bought  and  paid 
for.  When  possession  Is  taken,  and  the  con- 
tract performed,  equity  Till  regard  as  dope 
what  ought  to  have  been  done.  We  think 
that  the  plalntiffB  had  such  a  title  aa  to  en- 
able them  to  bring  and  miUntaln  the  action, 
and  so  It  has  been  hdd-  St^hroeder  v.  Gur- 
ney,  10  Hun,  413,  afilrmed  73  K.  T.  430;  Bobn 
V.  Hatch,  133  N.  X.  64,  80  N.  SL  659;  Kent  v. 
Church  of  St.  Michael,  136  N.  Y.  1%  32  N.  BL 
704;  DIefendort  v.  Dlefendorf,  132  N.  T.  100, 
80  N.  EL  375.  The  Statute  of  frauds,  even 
had  it  been  pleaded  (Crane  v.  Powell,  180  N. 
Y.  870,  84  N.  XL  Oil),  hoa  no  application  to 
such  a  ease.  The  contract  was  fully  execut- 
ed, and,  before  the  commencement  of  this  ac- 
tion, was  merged  In  a  deed  which  vested  the 
legal  title  In  the  plaintiffs.  The  Judgment 
ahould  be  affirmed,  with  costs.  All  concur, 
except  MABTZN,  J.,  not  sitting.  Judgment 
affirmed. 


(US  N.  r.  «12) 
THOMAS  V.  OAOB. 
(Oonrt  of  Appeals  of  New  York.  Oct  4. 1608.) 

'  OOHTB&OTS— FBRFOmilKOS— ResCIBSIOX. 

A  contract  for  a  monument  on  defendant's 
cemetery  lot  stipulated  that  defendant  should 
"have  the  privitege  of  Inspecting  said  mona- 
ment  when  ready  to  letter,  and.  If  not  as 
agreed,  it  shall  be  made  so  without  addition- 
al expense."  It  also  proTided  that  defendant 
shoald  have  the  right  "to  Inspect  model  when 
made  in  clay,  and  it  is  to  he  made  to  his  entire 
satisfaction.^'  When  the  model  In  clay  was 
completed,  defendant  fully  inspected  it  and  ex- 
pressed his  satisfaction.  After  the  model  had 
been  produced  In  plaster,  and  photographed,  de- 
fendant found  fault  with  the  work,  and,  ex- 
pressing the  opinion  that  It  would  be  impossi- 
Ne  for  the  contractors  to  snlt  him,  declared  the 
contract  rescinded.  In  an  action  by  the  as- 
signee of  the  contractors  tor  damages  for 
breach  of  such  contract  the  defense  was  al- 


Digitized  by  Google 


SOS 


51  NORTHEASTEBN  BEPOBTER. 


(N.T. 


leged  failure  to  perform  on  the  part  of  the 
contractors,  and  a  verdict  was  directed  for 
defendant,  though  plaintiff  produced  proof  of 
danmgM.  and  reaaeated  the  8ubmiBsi(Mi  of  the 
case  to  the  jary.  Hdd,  that  such  direction  was 
erroneons,  as  tue  contract  was  satisfied,  so  far 
as  the  work  had  progressed,  by  the  opportunity 
given  to  defendant  to  examine  the  model  in 
clay,  and,  on  the  expression  of  hia  Hatiafaction 
therewith,  his  right  to  interfere  with  the  i»er- 
formance  of  the  worl£  ceased. 

Appeal  from  supreme  court,  general  term. 
Third  department 

Action  b7  William  H.  Thomas  against  WU- 
liam  B.  Gage.  E^rom  a  Judgment  of  the  gen- 
eral term  (32  N.  Y.  Supp.  1150)  afflnnlng  a 
Judgment  on  a  verdict  directed  for  defend- 
ant, plaintiff  appeals.  Beversed. 

John  Foley,  for  appellant  Charles  B.  Les- 
ter,  for  respondent 

O'BRIEN,  J.  The  plaintiff  In  this  action 
songbt  to  recover  damages  for  tbe  breach  of 
a  written  contract  made  with  the  defendant 
on  the  20th  day  of  January,  1890,  to  make 
and  place  on  the  defendant  a  lot  in  a  ceme- 
tery a  -monnment  of  stone,  according  to  a  de- 
sign and  specifications  atlpnlated  In  the  con- 
tract The  plaintiff  and  his  partner  agreed 
to  do  the  work  and  furnish  the  material  for 
the  sum  of  ¥4,4^,  but  the  defendant  before 
the  completion  of  the  work,  rescinded  the  con- 
tract, and  the  plalntUTs  flrm  was  thus  pre- 
vented from  executing  the  agreement  The 
plaintiff  Is  the  assignee  of  tbe  contract  and 
sues  In  his  own  name.  The  defense  Is  that 
the  contracting  firm  failed  to  perform  Its  part 
of  the  contract,  and  the  defendant  for  that 
reason  was  Justified  In  rescinding.  The  trial 
court  directed  a  verdict  for  the  defendant 
The  plaintiff,  having  given  proof  of  damages, 
requested  that  the  case  be  submitted  to  tbe 
Jury,  which  request  was  denied,  and  to  tills 
ruling  and  the  direction  of  the  verdict  for  the 
defendant  an  exception  was  taken. 

The  contract  provided  that  the  monument 
should  be  made  to  correspond  In  style  and  de- 
sign with  one  In  another  cemetery,  described 
as  tbe  "Argerslnger  Monument"  It  appears 
that  this  design  was  surmounted  by  a  female 
figure  of  heroic  size,  in  sitting  posture,  and  it 
was  upon  the  ground  tiiat  the  contractors 
were  unable  to  produce  this  figure,  or  failed 
In  the  attempt,  that  the  defendant  claimed 
and  exercised  the  right  to  rescind  tbe  con- 
tract The  written  agreem^t  stipulated  that 
tbe  defendant  should  "have  the  privilege  of 
Inspecting  said  monument  when  ready  to  let- 
ter, and.  If  not  as  agreed,  It  shall  be  made  so 
without  additional  expense."  The  defendant 
also  was  to  have  tbe  right  "to  Inqiect  model 
when  made  In  day,  and  It  Is  to  be  made  to 
his  entire  satisfaction."  Tbe  time  for  tbe  In- 
spection of  the  monument  Its^,  aa  a  whole, 
was  after  it  was  completed  and  <m  the  lot 
in  the  cemetery  ready  for  lettering.  If  It 
did  not  then  conform  substantially  to  the  de- 
rign  and  specifications  of  the  contract,  tbe  de- 
fendant clearly  would  have  the  right  to  refuse 


to  accept  it  until  it  was  made  to  comply  with 
the  requirement;  but,  since  tbe  plaintiff  was 
not  permitted  to  advance  the  work  to  that 
stage,  it  could  not  be  claimed  that  there  was 
any  breach  of  the  contract  In  this  respect 

The  right  to  Inspect  tbe  mod^  in  clay  for 
the  female  figure  was  intermediate,  and 
aomethlns  to  take  place  during  the  progress 
of  the  work.  The  purpose  of  tliat  provision 
was  to  enable  tba  defendaUt»  while  the  figure 
was  in  the  Incipient  stages  of  production  by 
the  artist,  to  exercise  his  Judgment  and  taste, 
and  make  any  suggestions  as  to  changes  that 
he  thought  necessary  In  <nrder  to  make  it  con- 
form to  the  original  design  for  that  part  ot 
tbe  work  which  lie  had  selected  and  embod- 
ied in  the  specifications  of  the  contract  This 
model  was  a  mere  plan  or  design  from  which 
the  sculptor  or  artist  was  to  produce  the  fe- 
male figure  In  stone. 

It  appears  from  the  proofs  that  the  process 
of  making  a  statue  Is  first  to  model  it  In 
clay,  which  may  be  kept  soft  and  phistlc  by 
wetting.  While  In  that  form  It  may  be  chan- 
ged by  the  artist,  and  made  to  conform  to  tbe 
taste  or  foncy  of  his  patron,  and  for  this  rea- 
son the  contract  gave  the  defendant  the  right 
to  Inspect  the  model  while  In  that  form,  to 
make  suggestions  according  to  bis  taste  and 
Judgment  and  to  be  satisfied  that  It  fairiy 
represented  the  original  design.  He  (uuld  not 
annul  the  contract  by  an  arbitrary,  fanciful, 
or  unreasonable  objection,  or  by  merely  refus- 
ing to  be  satisfied,  without  a  substantial  rea- 
son. This  provision  of  the  contract  contem- 
plated substantial  performance,  and  the  pro- 
duction of  a  suitable  model  in  clay  on  the 
part  of  the  artist,  and  reasonable  Judgment 
on  tbe  part  of  the  defendant  It  also  api>ear8 
that  the  clay  model,  when  molded  Into  tbe 
desired  shape  and  form,  is  covered  with  plas- 
ter of  Paris  so  put  on  as  to  be  readily  taken 
off  In  sections  when  dry.  The  clay  model  has 
then  fulfilled  its  purpose,  and  Is  destroyed. 
The  sections  bo  taken  off  are  then  put  togeth- 
er, making  a  complete  plaster  mold,  and  then 
plaster  of  Paris  Is  run  into  it.  making  a  stdid 
plaster  of  Paris  model. 

In  this  case  the  artist  completed  the  model 
in  clay,  and  notified  the  defendant,  who  fully 
Inspected  it,  and  expressed  his  satisfaction 
with  It  At  least,  the  Jury  could  have  found 
these  facto  from  tbe -evidence.  But  subse- 
quently, after  the  clay  model  appeared  In 
plaster,  it  seems  that  photographs  of  It  were 
taken  in  that  form,  and  sent  by  the  artist  to 
the  defendant,  who  found  fault  with  the  pro- 
posed figure  as  thus  r^resented.  This  led 
to  correspondence  between  tbe  parties  to  the 
contract  in  which  the  contractors  and  the  ar- 
tist expressed  a  desire  to, do  everything  rea- 
sonable to  suit  the  taste  or  fancy  of  the  de- 
fendant with  rei^ect  to  the  production  of  the 
female  figure  which  was  to  surmount  the 
monument  It  is  evident  from  this  corre- 
spondence that  the  defendant's  taste  and  fan- 
cy with  respect  to  this  figure  were  somewhat 
ideal,  and  beyond  tbe  bounds  which  a  reason- 
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able  and  practical  constnictlon  of  the  con- 
tract -n-ould  Indicate;  and  It  ended  with  an 
expression  of  opinion  on  the  part  of  the  de- 
fendant  that  It  would  be  Impossible  for  the 
artist  who  had  modeled  the  figure  to  suit  him, 
and  so  he  declared  the  contract  rescinded. 

We  think  the  rallOK  of  the  learned  trial 
court  that,  as  matter  of  law,  he  was  Justified 
in  80  doing  was  erroneons.  In  Tlew  of  the 
evidence  at  the  trial  and  the  tenns  of  the 
contract,  the  defendant  was  not  entitled  to 
hare  a  verdict  directed  In  his  favor.  At  most, 
all  he  was  entitled  to  was  to  hare  the  case 
passed  upon  by  the  Jury  as  a  question  of  fact 
The  learned  counsel  for  the  defendant  does 
not  dilute  the  fact,  which  appears  from  the 
eTidence,  that  the  defendant  had  full  oppor- 
tunity to  Inspect  the  model  In  clay,  or  that  he 
then  expressed  himself  substantiaUy  as  sat- 
isfied with  it  while  In  that  form.  What  is 
claimed  is  that  the.  defendant  had  the  right  to 
object  to  the  model,  not  only  when  represent- 
ed In  clay,  but  subsequently,  when  It  was 
advanced  to  the  form  of  a  plaster  east,  and 
even  when  this  cast  was  represented  by  a 
photograph.  This  Is  not  a  fair  or  reasonable 
construction  of  the  contract.  The  meaning  of 
the  stipulation  is  that  the  defendant  should 
hare  the  right  to  Inspect  the  model  in  clay, 
to  the  end  that  he  might  then  make  any  objec- 
tion or  suggestion  in  regard  to  it  that  was  rea- 
sonable, since  it  was  In  such  a  form  as  to  ad- 
mit of  changes  and  development,  in  order  to 
produce  something  from  which  the  statue 
was  to  be  copied.  The  contract  was  satis- 
fled  when  the  defendant  was  given  full  op- 
portunity to  examine  the  model  in  clay,  and  at 
that  stage  of  the  work  he  was  concluded  by 
bis  declaration,  In  substance,  that  It  was 
satisfactory. 

The  contract  did  not  require  any  photo- 
graph to  he  made  or  exhibited,  or  provide  for 
an  Inspection  of  the  model  when  It  assumed 
the  finished  and  permanent  form  of  a  plaster 
cast  It  was  still  open  to  the  defendant  to 
object  to  the  figure  when  placed  upon  the 
monument,  if  It  did  not  conform  to  the  con- 
tract, since  the  model  is  one  thing  and  the 
statue  Itself  quite  another  thing.  The  right 
to  lnq>ect  and  object  to  the  model,  as  such, 
existed  only  while  It  was  In  clay.  The  right 
to  object  to  the  figure  Itself  remained  to  be 
exercised  when  the  completed  monument  was 
placed  In  the  cemetery.  The  approval  by  the 
defendant  of  the  clay  model  would  not  pre- 
clude him  from  objecting  to  the  statue  Itself 
when  produced.  If,  In  fact,  It  was  not  substan- 
tially according  to  the  original  design.  He 
would  not,  by  assenting  to  the  model  In  clay, 
waive  any  right  to  Insist  upon  performance 
of  the  contract,  which  provided  that  the  figr- 
ore  sfaotUd  correspond  with  titiat  opon  another 
monument  designated. 

When  he  was  permitted  to  Inspect  the  mod- 
el in  day,  and  expressed  satisfaction  with  i( 
In  that  form,  hia  right  to  Interfere  with  the 
performance  of  the  contract  or  arrest  the 
-work  ceased.  His  ,rlght  to  make  f urthw  ob- 


jection to  the  work,  or  any  part  of  It,  was 
postponed  to  the  time  when  it  was  placed  up- 
on the  lot,  and  he  was  asked  to  accept  and 
pay  for  it  He  could  then  insist  that  the  con- 
tractors had  not  produced  the  thing  that  they 
agreed  to  produce,  If  such  was  the  fact,  and 
refuse  to  pay  the  price.  But  If  the  monu- 
ment including  the  female  figure,  was  sub- 
stantially what  they  agreed  to  erect,  then  the 
defendant  would  be  bound  to  pay  for  It,  al- 
though he  may  not  have  been  suited  with  the 
plaster  cast  of  the  flgnre  when  In  that  form, 
or  the  photographic  representation  of  It  The 
model  in  clay  was  a  mefe  Instrumentality 
for  producing  the  figure  Itself,  as  described 
and  specified  In  the'  contract 

The  defendant  assumed  In  advance  that  the 
contractors  either  would  not  or  could  not  per- 
form the  contract,  and,  acting  upon  this  as- 
sumption, be  repudiated  it  before  perform- 
ance was  possible.  There  is  nothing  in  the 
case  to  warrant  the  conclusion  that,  if  the 
contractors  had  been  permitted  to  go  on  with 
the  work,  they  would  not  have  produced  the 
monument  contracted  for.  The  only  question 
In  the  case  Is  whether  the  contractors  had  so 
disregarded  the  terms  of  the  contract  with 
respect  to  the  production  and  inspection  of  the 
model  in  clay  as  to  justify  the  defendant  In 
rescinding  on  his  part  and  we  think  that  the 
evidence  In  the  case  would  warrant  the  jury 
In  finding  that  this  provision  of  the  contract 
was  complied  with.  To  hold  that  the  de- 
fendant after  inspecting  the  model  In  clay, 
and  expressing  satisfaction  with  It,  could  still 
defeat  the  performance  of  the  contract  or  re- 
scind by  objection  to  a  photognvblc  repre- 
sentation of  the  mod^  when  produced  In  plas- 
ter, would  be  putting  the  contractors  at  the 
defendant's  mercy,  and  placing  a  construc- 
tion upon  the  contract  not  warranted  by  the 
language  or  the  nature  of  the  transaction. 
The  Judgment  should  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event  AU 
concur.  Judgment  reversed,  etc 


on  N.  T.  682) 
HIS80UBI.  K.  &  T.  RT.  OO.  v.  UNION 
TRUST  OO.  OF  NE3W  YORK  et  aL 
(Court  of  Appeals  of  New  York.  Oct  4,  189&) 

BUBHISSIOH  or  CONTKOTaRKT— UORTQAOBS— COH- 

8TB00TI0N— RbDEMPTION— U.10HT8  OF 
BONDHOLDBBB. 

1.  Under  Code  Civ.  Proc.  {  1278,  allowing 
parties  to  a  controversy  which  might  be  the 
subject  of  an  action  to  submit  an  agreed  state- 
ment of  the  facta  on  which  the  controveray 
depends  to  the  court  for  determination,  the 
court  has  jurisdiction  to  decide  only  such  ques- 
tions as  are  actually  submitted,  and  as  arise 
out  of  tiie  facts  stated  In  the  record  of  sabmis- 
sion. 

2.  Mortgage  bonds  were  payable  on  their 
face  in  30  years,  but  the  mortgage  provided  f<v 
a  sinking  fnnd  for  the  redemption  of  some  of 
the  bonds  each  year,  the  ones  to  be  redeemed 
to  be  determined  by  lot  The  mortgagor  ac- 
quired 1,810  of  the  bonds,  and,  after  3  of  the 
rest  had  been  redeemed,  ceased  contributing 
to  the  sinking  fund  for  about  20  years,  and 
then  Booi^t  to 'redeem  at  one  time  the  oat- 
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standlna  187.  Had  the  bonds  been  redeemed 
as  pronded  during  this  period,  there  would 
stfll  have  remained  about  500  ontstanding. 
Hdd,  that  the  holders  of  the  187  were  entitled 
to  have  their  bonds  redeemed  according  to  the 
mortgage,  and  hence  the  trustee  was  not 
obliged  to  accept  a  tender  b?  the  mortgagor  of 
a  sum  sufficient  to  redeem  the  187,  but  as  to 
the  holders  of  such  bonds  the  bonds  held  by 
the  mortgagor  could  not  be  considered  redeem- 
ed, and  the  drawing-  by  lot  to  determine  what 
bonds  should  be  redeemed  should  be  from  the 
total  number  of  bonds  issued,  minus  the  three 
already  redeemed. 

Appeal  from  snpreme  court,  general  term, 
First  department 

Submission  of  controversy  between  the  Mis- 
•Houri,  Kaiisas  &  Texas  Railway  Company 
and  the  Union  Trust  Company  of  New  York 
and  another.  From  a  judgment  in  favor  of 
defendant  company  (34  N.  Y.  Snpp.  443), 
pliOntur  aps>ealfl.  Affirmed. 

On- the  l8t  of  June,  1870.  the  Tebo  ft  NeOBbo 
Ballroad  Company  of  MIssonri  made  a  mort- 
gage to  the  Union  Timgt  Company  of  New 
York  upon  Its  rallrosd  line  extending  from 
Bedalla,  Ho.,  to  the  western  boundary  of  that 
■tate,  to  aecnre  2,000  7  per  cent,  gold  bonds, 
tor  fl,000  each,  pa^bte  on  the  1st  of  June, 
1908.  By  the  flfth  article  of  the  mortgage, 
the  mortgagor  eoTenanted  that  It  would,  oa 
eadu  iBt  day  of  June,  commencing  In  1878, 
pay  to  the  Union  Urmt  Company,  the  tn»- 
tee  fw  the  bondholders,  as  a  sinking  fund, 
"a  sum  equal  to  one  per  cent  of  the  aggre- 
gate principal  of  the  bonds  secured  hereby, 
togetbOT  wlQi  Intecest  thereon  at  the  rate  of 
wevea  per  cent,  per  annum  In  gold  coin  as 
aforesaid,  by  the  operation  of  which  sinking 
fond  the  whole  principal  of  said  bonds  may 
be  redeemed  in  thirty  years  from  the  date 
of  tho  first  anntial  payment'*  it  was  fur- 
ther inoTlded  that  the  tmst  company  should, 
"In  each  and  every  year  after  siUd  first  pay- 
ment, designate  tor  redemption  by  lot  an 
amount  of  said  bonds  equal  to  the  accumniar 
tlons  In  said  sinking  fnnd,  wbldi  shall  be  re- 
deemed at  the  par  valne  thweof,  due  notice 
of  the  numbers  of  the  bonds  so  designated 
bavlng  been  previously  publlsbed  by  the  said 
par^  of  the  second  part  In  two  or  more,  of  ttie 
daily  newspapers  printed  in  the  dty  of  Kew 
York,  for  sixty  days,  at.  the  expiration  of 
which.  Interest  on  the  bonds  so  designated 
shall  cease,  and  the  premises  embraced  in  this 
mortgage  shall  thereafter  t>e  discharged  from 
so  much  of  the  lien  hereby  Imposed  thereon 
as  the  bonds  amount  to  thus  designated  for 
payment"  Further  prorislon  was  made  for 
the  cancellation  of  the  bonds  redeemed,  and 
for  the  return  thereof,  when  canceled,  to  the 
mortgagor.  After  saJd  bonds  had  been  duly 
Issued,  and  on  the  4th  of  January,  1871,  said 
mortgagor  became,  by  consolidation,  a  constit- 
oent  part  at  the  system  (tf  the  plaintiff,  which 
assumed  and  became  charged  with  all  the 
obllgatlanB  of  ^e  Tebo  ft  Neosho  Railroad 
Company,  and  acqub»d  Its  property  and 
righto.  Pursuant  to  the  terms  of  consollda- 
tlon,  the  plain tilT  received,  In  exchange  for 


Its  own  bonds,  1,6S1  of  the  bonds  first  nam- 
ed, which  are  ik>w  In  the  possession  of  the 
Union  Trust  Company,  the  trustee  named  In 
each  of  the  mor^ges  given  to  secure  said 
Issues  of  bonds  respective,  as  the  financial 
agent  of  the  plalutlfl^  There  is  no  contro- 
versy as  to  said  1,661  b<mds.  The  bonds  ct 
the  plaintiff.  Issued  at  about  the  time  of  the 
consolidation,  have  been  ptid,  and  the  mort- 
gage given  to  secure  them  canceled  and  sat- 
isfied of  record.  The  Union  Trust  Company 
also  holds  In  the  Blnklng  fund,  provided  for 
In  the  Tebo  ft  Neosho  mortgage,  three  bcmds 
of  the  series  of  2,000  secured  thereby;  and 
the  Central  Tmst  Gmnpany,  as  tbe  financial 
agent  of  the  plaintiff,  has  tB»  more  of  the 
same  series,  which  were  rede«ned  and  paid 
under  a  certain  plan  of  reorganization,  dated 
November  27,  1888,  made  by  the  plaintiff  to 
retire  its  tben-exlstlng  bonded  Indebtednras. 
Said  159  bonds  are  subject  to  the  order  of 
the  pialntift  for  cancellation,  and  the  Central 
Trust  Company  Is  willing  to  surrender  the 
same  for  that  purpose,  and  is  made  a  par^r 
to  I2ie  eontroTersy,  in  order  that  an  persons 
Interested  may  be  before  ttie  court 

There  now  -  remain  outstanding  In  the 
hands  of  tbe  public,  as  valid  obligations.  187 
of  the  wh(de  issue  of  2,000  bonds  Issued  as 
aforesaid.  Since  June  19,  1878,  no  payment 
to  the  sinking  fund  has  been  made  In  ciMn- 
pllance  wltb  the  requirements  of  the  clause 
already  quoted;  and  the  plaintiff,  the  suc- 
cessor of  tbe  mortgagor,  Is  in  arrears  in  its 
Indebtedness  to  said  fund  to  an  amount  ex- 
ceeding 7360,000.  On  tbe  2d  of  May.  1894. 
the  directors  of  the  plaintiff  resolTed  to  make 
the  sinking  fund  good  to  the  extent  necessary 
to  extinguish  tta  indebtedness  ihereto.  or  at 
least  suffldent  to  pay  the  bonds  outstanding, 
with  accrued  interest  and  the  coste  and  char- 
ges of  the  trustee,  in  order  that  said  mwt- 
gage  should  be  ftflly  satisfied  and  canceled 
of  record.  On  tbe  11th  of  February,  1886, 
the  plaintiff,  pursuant  to  said  resolution,  of- 
fered to  pay  to  the  Union  Tmst  Company  the 
sum  of  f 198,000.  wltti  the  request  that  tbe 
same,  less  Ibe  amount  necessary  to  cover  the 
openses  of  the  trustee,  should  be  put  into 
said  sinking  fund,  and  should  be  apjOled  by 
the  trustee  for  the  redemption  ot  the  prin- 
cipal and  Intwest  of  the  outstanding  bonds; 
and  that  tbe  trustee  should  proceed  to  call 
said  bonds  fw  cancellation  and  redemption  In 
accordance  with  tiie  provisions  of  the  mort- 
gage; and  that  when  said  bonds  had  been 
surrendered,  or,  In  tbe  event  that  an  h'ad  pot 
been  surrendered,  when  the  ao-days  publica- 
tion provided  for  should  hare  expired,  and 
the  bonds  In  the  hands  of  the  Central  Trust 
Company  should  have  been  surrendered  tor 
cancellation,  said  trustee  should  cancel  and 
destroy  the  total  Issue  of  said  bonds,  amount- 
ing to  72,000.000;  and  that  In  case  tbe  whole, 
or  less  than  the  whtde,  of  said  187  bonds 
should  be  surrendered,  the  trustee  should  can- 
cel aU  the  bonds  surrefndered  to  It,  already 
in  Its  pmession  In  the  slidclng  fund;  ana 
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tliat  thereupon  all  the  bonds  sbonid  be  cancel- 
ed, and  the  trustee  should  satisfy  of  record 
the  mortgage  given  to  secure  them.  The 
Union  Trust  Company  did  not  accept  saJd 
tender  or  ramply  with  said  request,  but  re- 
fused compliance  nnlesa  ordered  Dj  the  su* 
preme  court 

Upon  a  Statement  of  facts,  of  which  the 
foregoing  Is  a  synopsis,  the  controversy  was 
submitted  to  the  general  term  as  to  the  right 
of  the  Union  Trust  Company  to  thus  refuse; 
and  the  court  held  that  the  company  was 
right.  In  refusing  to  accept  the  amount  tender- 
ed, coupled  with  the  condition  that  it  should 
be  applied  to  the  paying  oil  of  the  outstand- 
ing bonds,  and  that  the  mortgage  to  secure 
them  should  be  canceled.  Judgment  was  ac- 
cordingly directed  In  favor  of  the  defendant 
the  Union  Trust  ^mpany,  with  costs. 

Simon  Sterae  and  N.  A.  Elsberg,  for  appel- 
lant. Wheeler  H.  Peckham  and  B.  W.  Peck- 
ham,  Jr.,  for  respondent  Dnton  Tmat  Com- 
puiy.  Adrian  H.  JoUne,  for  respondent  Cen- 
tral Trust  Company.  ^ 

VANN,  3.  (after  staUng  the  facts).  The 
question  submitted  for  deotalon  Is  whether  It 
was  the  duty  of  the  Union  Trust  Company, 
under  the  facts  stated,  to  receive  the  money 
tendered,  and  apply  it  to  the  redemption  of 
the  1S7  bonds  outstandhig.  Other  Interest* 
lug  questions  have  been  argued  before  us  by 
the  learned  counsel  for  the  appellant,  but  they 
were  not  raised  by  the  facts  stated  In  the  rec- 
ord before  us,  and  were  not  submitted  as  a 
part  of  the  controversy  to  the  general  term. 
"niat  learned  court  had  Jurisdiction  to  decide, 
and  wc  have  Jurisdiction  to  review,  only  the 
questions  that  were  actually  submitted,  and 
which  arose  out  of  the  facts  stated  In  the 
record  of  submission.  The  general  term  could 
not  decide,  nor  can  we  consider,  what  the 
duty  of  the  Union  Trust  Company  would  have 
been  had  some  other  sum  been  tendered  to 
It,  or  some  other  request  made  for  the  appli- 
cation of  the  sum  In  fact  tendered.  Only 
one  tender  was  made,  and  that  was  upon  the 
condition  that  the  amount  thereof  should  be 
applied  to  the  payment  of  the  outstanding 
bonds,  and  that  thereupon  the  mortgage  should 
be  satisfied.  No  other  theory  of  duty  on  the 
part  of  the  trustee  can  be  considered  than 
whether  ft  ought  to  accept  this  sum,  and  ap- 
ply It  in  this  way,  because  the  record  presents 
no  such  question.  It  may  be  that  If  the  sum 
tendered  had  been  accompanied  by  some  other 
condition,  or  ttiat  the  trust  comitany  had  been 
requested  to  take  some  other  action,  it  would 
have  compUed.  and  no  controversy  would  have 
arisen. 

The  sinking-fund  clause  of  the  mortgage 
did  not  permit  the  trust  company  to  comply 
with  the  condition  upon  which  the  t^ider 
was  made.  Neither  the  mortgagor  nor  the 
plaintiff,  which  stands  In  Its  shoes,  had  per- 
(ormed  the  contract,  so  far  as  the  sinking 
fund  was  concerned;  fuid.  if  it  had,  at  the 


time  the  tender  and  request  went  made.  In 
February,  1S96,  about  one-half  only  of  the 
bonds  would  have  been  redeemed.  This 
would  have  left  about  1,000  bonds  still  out- 
standing, and  the  holder  of  each  would  have 
been  entitled  to  refuse  payment  until  his  bond 
became  due,  according  to  the  terms  of  the 
mortgage,  or  by  means  of  tbe  lottery  provid- 
ed by  the  mortgage. 

The  claim  of  the  plaintiff  that,  by  Its  deal- 
ings with  Individual  bondholders,  1,810  of  the 
bonds  have  been  so  disposed  of  that  they  can 
no  longer  be  considered  in  connection  with 
the  sinklng-lund  provision.  Is  unsound,  for 
the  result  would  be  that  the  mortgagor  and  a 
jHurt  of  the  bondholders  could,  by  agreement 
between  themselves  only,  change  the  rights  of 
the  remaining  bondholders  who  did  not  as- 
sent to  the  arrangement  When  the  bonds  in 
question  were  Issued  and  negotiated, .  each 
bond  had  an  equity  represented  by  the  chance 
that  It  m^ht  not  be  drawn  by  lot  for  redemp- 
tion until  it  became  payable.  In  1903.  As  the 
bonds  drew  a  high  rate  of  Interest  that  equl> 
ty  was  valuable,  and  each  bondholder  bad 
the  right  to  Insist  that  his  bond  should  not 
be  redeemed  except  In  strict  accordance  witli 
the  contract  contained  in  the  mortgage.  TbRt 
contract  has  not  be^n  performed  by  the  mort- 
gagor or  the  plaintiff,  and  to  now  permit  all 
the  outstanding  bonds  to  be  called  bi,  by  sud- 
denly, after  the  lapse  of  more  than  20  years, 
enforcing  the  sinking-clause  provision,  on  the 
basis  Bt^gested,  would  enable  the  plaintiff  to 
take  advantage  of  its  own  wrong.  The  one 
who  violates  a  contract  habitually,  for  year 
after  year,  should  not  be  allowed,  by  dealings 
with  some  of  the  bondholders,  to  reduce  the 
value  of  the  equity  of  the  remaining  bond- 
holders. Whatever  the  plaintiff  has  done  out- 
side of  the  contract,  by  way  of  paying  or  ac- 
quiring bonds,  cannot  be  considered  as  done 
under  the  contract,  or  in  any  way  credited 
upon  the  ^nklng-fund  clause.  While  we  con- 
sider that  clause  as  stiU  in  force,  It  cannot  be 
oiforced  upon  any  basis  less  favorable  to  the 
outstanding  bondholders  than  if  the  contract 
had  been  performed  Instead  of  violated.  The 
plaintiff  cannot  extinguish  the  outstanding 
bonds  by  commutation,  but  only  by  contract, 
and  the  bonds  paid  were  not  redeemed  under 
the  contract  While,  if  there  was  a  drawing 
to-day,  and  all  the  bonds  except  the  three 
already  In  the  sinking  fund  were  put  Into  the 
hat  It  would  give  the  present  bondholders 
an  advantage,  still  the  plaintiff  cannot  com- 
plain if  by  its  own  conduct  It  has  rendered 
any  other  method  impossible  without  iujurii^ 
th^se  bondholders  who  are  without  fault 
The  bondholders  are  the  -creditors,  and  the 
plaintiff  stands  for  the  debtor,  and  the  debtor 
cannot  buy  up  half  of  his  debts,  and  affect  the 
rights  of  those  wl}o  hold  the  remainder.  We 
see  no  basis  of  treating  bonds  for  redemptlcm, 
now,  under  the  sinking-fund  clause,  that  will 
be  Just  to  the  outstanding  bondholders,  unless 
1,907  bonds,  are  put  Into,  the  hat;  for  no 
dealing  by  the  plaintiff  with  those  bondliold- 
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ers,  who  hare  accepted  payment,  can  change 
the  proTislon  of  the  .sinking-fund  clanse,  or 
affect  the  outstanding  bondholders.  They 
have  the  right  to  have  their  bonds  redeemed 
only  hccording  to  the  contract,  and,  unless 
they  are  so  redeemed,  to  hold  them  and  draw 
Interest  upon  them  until  the  day  of  payment 
shall  arrive.  It  Is  only  by  putting  all  of  the 
numbers  but  three  In  the  hat,  and  making 
-one  drawing  up  to  date,  and  subsequent  draw- 
ings on  the  same  basis,  that  the  187  bonds  out- 
standing will  have  their .  equities  preserved, 
and  sufTer  only  the  chance  of  redemption  that 
the  sinking-fund  clause  provides.  The  bonds 
redeemed  by  private  contract  cannot  be  treat- 
ed as  redeemed  under  the  mortgage  contract, 
but  must  take  their  chances  In  the  lottery 
with  those  still  outstanding.  In  other  words, 
as  held  In  Barry  v.  Railway  Co.,  84  Fed.  SSQ, 
purchased  bonds  must,  for  many  purposes, 
and  in  this  case  for  the  purpose  of  the  sinking- 
fund  clause,  be  considered'  as  still  unpaid,  so 
far  as  the  rights  of  the  outstanding  bondhold- 
ers are  concerned. 

As  the  only  question  lawfully  presented  to 
the  court  below  was  the  right  of  the  plain- 
tiff to  make  the  tender  and  demand  as  stat- 
ed, we  think  that  Judgment  was  properly 
rendered  against  it;  tor,  if  the  agreement 
had  been  kept  by  it,  at  least  479  bonds 
would  be  outstanding  to-day,  of  which  only 
a  limited  number,  to  be  determined  by  lot, 
could  be  redeemed  each  year.  The  out- 
standing bondholders  have  a  right  to  re- 
ceive their  debt  only  as  provided  by  the  con- 
tract. That  right  Is  as  sacred  as  to  receive 
it  at  all.  The  obligation  of  the  debtor  is  to 
pay  the  principal  when  It  becomes  due,  and 
be  iias  no  right  to  compel  the  creditor  to  ac- 
cept payment  until  It  becomes  due.  At  the 
time  the  tender  was  made,  many  payments 
ind  redemptions  by  lot  should  have  been 
»oade,  and.  treating  them  as  made,  all  the 
bonds  left  would  be  outstanding.  Each  of 
the  present  bondholders,  therefore,  has  the 
right  to  have  all  subsequent  drawings  made 
upon  that  basis,  Instead  of  the  basis  contend- 
ed for  by  the  appellant,  upon  the  ground  that 
It  had  seen  fit  by  private  contract  to  pay  and 
discbarge  a  large  number  of  the  bonds,  not 
under  the  sinking-fund  clause,  but  by  arrange- 
ments made  otherwise  than  In  accordance 
with  the  mortgage.  The  plaintiff  cannot  pro- 
ceed upon  the  theory  that  it  Is  Indebted  to  the 
sinking  fund  to  an  amount  exceeding  the 
aggregate  of  the  outstanding  bonds,  and  that 
hence  it  has  the  right  to  pay  up  the  sinking 
fund,  and  thereby  discharge  all  of  said  bonds. 
We  are  not  called  upon  to  decide  what  the 
plaintiff  might  have  required  if  It  had  asked 
for  it,  but  simply  to  decide  whether  It  was 
right  In  requiring  what  It  did.  That  question 
we  decide  against  It,  and  this  leaves  nothing 
further  to  be  considered.  The  Judgment  of 
the  genera]  term  should  be  affirmed,  with 
costs.  All  concur,  except  PARKER,  0.  J., 
and  GRAY,  J.,  not  sitting.  Judgment  af- 
firmed. 


(156  N.  T.  570) 

PEOPLE  ei  rel.  CITY  OP  BUFFALO  v. 

NEW  YORK  GENT.  &  H.  R.  B.  CO. 
(Court  of  Appeals  Of  New  York.  Oct  4,  1898.) 
Ubpbal  or  Statctb  -~  Hiohwats  over  Railkoad 
Thaors— Estoppel— MuTOAHCS. 

1.  Under  Laws  1892,  c.  677.  31  (Statutory 
Construction  Act),  providing  that  the  repeal 
of  a  statute  shall  not  affect  or  impair  risrhts 
accrued  or  acts  done  before  it  takes  effect, 
Laws  1897,  c.  754,  entitled  "An  act  to  amend 
railroad  law  and  the  act  amendatory  thereof 
relative  to  grade  crossings,"  and  providing  pro- 
ceedings for  carrying  highways  across  rail- 
road tracks,  does  not,  implication,  repeal 
Laws  1853,  c.  <>2,  authoriziug  highways  to  be 
carried  across  the  tracks  of  any  railroad,  so  as 
to  affect  proceedings  to  compel  a  railroad  com- 
pany to  carry  a  highway  across  its  tracks  insti- 
tuted, after  passage  of  the  &ct  of  1897,  but  l>e- 
fore  it  went  into  effect. 

2.  Laws  1892,  c.  677  (Statutory  Construction 
Act),  prescribing  rules  for  the  construction  of 
statutes,  and  providing  that  they  shall  apply 
to  every  statute  except  those  of  which  the  ob- 
ject or  context  indicates  that  a  different  mean- 
ing was  intended,  applies  to  alt  future  legisla- 
tion. 

3.  Laws  1853,  c.  62,  authorizing  highways  to 
be  carried  across  railroad  tracks,  does  not  au- 
thorize a  street  to  be  constructed  across  tracks 
some  of  which  are  used  only  for  storage,  yard, 
and  depot  purposes. 

4.  On  appeal  from  a  peremptory  mandamus 
granted  on  petition  and  opposing  affidavits,  the 
showing  made  by  defendant  in  the  opposing 
affidavits  will  be  presumed  to  be  true. 

5.  A  railroad  company  is  not  estopped  from 
denying  a  municipality's  ri^ht  to  carry  a  street 
across  its  tracks  by  paying  taxes  assessed 
against  It  as  adjoining  owner  tor  the  paving  ot 
such  street. 

Appeal  from  supreme  court,  appellate  di- 
vision, Fourth  department 

Mandamus  by  the  people,  on  the  relation  of 
the  city  of  Buffalo,  against  the  New  York 
Central  &  Hudson  River  Railroad  Company, 
to  require  defendant  to  cause  Ideal  street.  In 
the  city  of  Buffalo,  to  be  taken  across  cer- 
tain of  its  tracks.  An  order  awarding  a  per- 
emptory writ  was  affirmed  by  the  appellate 
division  (50  N.  Y.  Supp.  1132),  and  defendant 
appeals.  Reversed. 

Daniel  H.  HcMlllan,  for  appellant  W.  H. 
Cuddeback,  for  respondent 

BARTLETT,  J.  The  city  of  Buffalo,  pro- 
ceeding under  chapter  62  of  the  Laws  of 
1853,  entitled  "An  act  to  regulate  the  con- 
Btmctlon  of  roads  and  streets  across  rail- 
road tracks,"  procured  an  order  for  a  writ 
of  peremptory  mandamus  from  the  special 
term,  directing  the  defendant  pompany  to 
cause  Ideal  street,  in  that  city,  to  be  taken 
across  its  tracks,  so  as  to  be  convenient  for 
public  travel,  and  cause  all  necessary  em- 
bankments, excavations,  and  other  work  to 
be  done  on  Us  road  for  that  purpose.  The  ap- 
pellate  dlviBlon  nnatdmou^y  affirmed  this  or- 
der, and  an  appeal  was  talcen  to  this  court. 

The  defendant  railroad  company  Interposea 
a  preliminary  objeetion  to  the  hearing  of  the 
appeal  upon  the  merits,  which  will  be  first 
ccmstdered.  It  la  Insisted  that  chapter  62  of 
the  Laws  of  1808,  under  vtalcb  this  pro- 
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ceedlng  was  Instituted,  was  repealed  by  Im- 
plIcatioD  by  chapter  754  of  the  Laws  of  1897, 
«QtItled  "An  act  to  amend  railroad  law,  and 
the  act  amendatory  thereof,  relative  to  grade 
crossings,"  as  the  latter  act  contains  no  sav- 
ing clause.  The  act  of  18S7  was  passed  May 
22, 1897,  and  went  Into  eCrect  July  Ist  of  that 
year.  This  proceeding  was  argued  at  special 
term  after  the  law  of  1887  was  passed,  but 
was  not  decided  until  September  22,  1897, 
two  months  after  it  went  Into  effect. 

It  la  argued  on  behalf  of  the  city  of  Buffalo 
that  the  proTlsIons  of  the  statutory  construc- 
tion act  (chapter  677  of  the  Laws  of  1892)  pre- 
vent the  repeal  of  the  act  of  1853,  and  that 
the  court  below  had  Jurisdiction  to  issue  the 
writ  under  review.  We  are  of  opinion  that 
this  position  Is  well  taken.  The  statutory 
constmctlon  act  is  entitled  "An  act  relating  to 
the  construction  of  statutes  constituting  chap- 
ter one  of  the  general  laws."  Section  1  reads: 
"This  chapter  shall  be  known  as  the  statu- 
tory construction  law,  and  Is  applicable  to  ev- 
ery statute  unless  Its  general  object,  or  the 
context  of  the  language  construed,  or  other 
provisions  of  law  Indicate  that  a  different 
meaning  or  application  was  Intended  from 
that  required  to  be  given  by  this  chapter." 
We  thus  have  in  this  chapter  general  rules 
laid  down  by  the  legislature  for  the  construc- 
tion of  every  statute,  subject  to  certain  clear- 
ly^eflned  exceptions.  Turning  to  section  31 
of  the  act,  we  find  therein,  among  other 
things,  this  provision:  "The  repeal  of  a  statute 
or  part  thereof  shall  not  affect  or  Impair  any 
actdoneor  rlghtaccrulng.accraedor  acquired, 
or  liability,  penalty,  forfeiture  or  punishment 
Incurred  prior  to  the  time  such  repeal  takes 
effect,  but  the  same  may  be  asserted,  enfor- 
ced, prosecuted  or  inflicted,  as  fully  and  to  the 
same  extent  as  If  such  repeal  had  not  been 
effected;  and  all  actions  and  proceedings, 
civil  or  criminal,  commenced  under  or  by  vir- 
tue of  any  provision  of  a  statute  so  repealed, 
and  pending  immediately  prior  to  the  taking 
effect  of  such  repeal,  may  be  prosecuted  and 
defended  to  final  effect  In  the  same  manner 
as  they  might  if  such  provisions  were  not 
so  repealed."  These  provisions  are  general  In 
character,  and  apply  to  ail  future  legislation. 
The  contention  that  they  apply  only  to  the 
acts  reported  by  the  statutory  revision  com- 
mission cannot  be  maintained,  as  the  legis- 
lative Intention  to  the  contrary  Is  clear.  There 
Is  nothing  In  People  v.  Campbell,  152  N.  Y. 
91,  46  N.  E.  176,  that  restricts  in  any  way  the 
general  application  of  the  statutory  construc- 
tion act.  In  that  case  we  were  considering 
certain  work  of  the  statutory  revision  com- 
mission, and  the  effect  of  the.  statutory  con- 
struction act  thereon,  and  what  was  there 
written  was  limited  to  the  facts  presented.  It 
follows  that  the  act  of  1853  was  not  repealed 
by  the  act  of  1897,  so  far  as  this  proceeding 
Is  concerned,  and  the  merits  of  the  controversy 
are  open  to  review  on  this  appeal. 

It  Is  necessary  to  clearly  appi*ebend  the  un- 
tlisputed  facts  presented  by  the  record.  The 


relator  proceeded  to  argument  upon  Its  peti- 
tion and  the  opposing  affidavits  of  defend- 
ant, and  demanded  that  a  peremptory  writ 
of  mandamus  Issue.  The  right  to  the  writ 
under  these  circumstances  must  be  determin- 
ed upon  the  assumption  that  the  averments  in 
the  opposbig  affidavits  are  true.  The  pro- 
ceeding In  this  form  Is  In  the  nature  of  a  de- 
murrer to  the  facts  set  up  by  the  defendant. 
People  V.  Board  of  Apportionment,  64  N.  Y. 
627;  People  v.  Brush,  146  N.  Y.  60.  40  N.  B. 
602;  Haebler  v.  Produce  Exchange,  149  N, 
Y.  414,  44  N.  E.  87;  People  v.  City  of  Brook- 
lyn, 149  N.  Y.  215,  43  N.  E.  664. 

The  defendant's  contention  Is  that  the  un- 
disputed facts  show  that  its  property  across 
which  it  Is  proposed  to  carry  Ideal  street  Is 
held  and  used  for  storage,  yard,  and  depot 
purposes,  and,  being  thus  held  and  used,  11 
cannot  be  taken  under  this  proceeding.  The 
oppc»ing  papers  of  the  defendant  disclose  the 
following  facts:  In  the  handling  and  care  of 
the  freight  traffic  of  the  defendant,  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany, It  maintains  a  freight  yard  lying  north- 
erly of  Broadway,  and  extending  easterly  In- 
to the  township  of  Cheektowaga,  containing 
about  250  acres,  and  also  a  freight  yard 
westerly  of  Bailey  avenue,  northerly  of  Wil- 
liam street,  and  southerly  of  Curtis  and 
Amity  streets,  containing  about  200  acres.  In 
these  yards  nearly  all  of  the  freight  business 
in  the  city  of  Buffalo  of  the  Central  Hudson 
and  West  Shore  Railroad  Companies  Is  trans- 
acted. The  yards  are  continuous  from  Wil- 
liam street  easterly  to  the  city  line,  and  em- 
brace the  property  sought  to  be  crossed  by 
Ideal  street.  All  of  this  property  from  Wil- 
liam street  east  to  the  city  line,  except  the 
four  main  tracks  of  the  defendant,  is  used 
exclusively  for  freight  yard  terminals  and 
depot  purposes.  At  tbe  point  where  It  is 
proposed  to  carry  Ideal  street  across  there 
are  eight  tracks  extending  from  one  yard  to 
the  other,  a  distance  of  about  2,400  feet  Tbe 
four  northerly  tracks  are  used  exclusively.  In 
connection  with  the  two  yards  and  as  to  a 
portion  thereof,  for  the  storing  of  cars,  for 
the  making  up  of  trains,  and  for  tbe  transfer 
of  trains  from  one  yard  to  the  other,  and 
from  tbe  West  Shore  to  the  Central  and  from 
the  Central  to  the  West  Shore.  The  four 
northerly  tracks  are  continually  In  use  night 
and  day  during  the  busy  seasons  of  shipment 
for  the  storing,  handling,  switching,  trans- 
ferring, and  assorting  tbe  freight  of  the  two 
yards,  and  these  tracks  constitute  the  throat 
of  the  two  yards,  connecting  the  one  with 
the  other,  and  are  simply  a  narrowing  up  of 
tbe  two  yards,  and  a  part  thereof.  Any  con- 
gestion of  the  freight  business  along  these  four 
tracks  would  tend  in  a  great  measure  to 
cripple  and  paralyze  the  utility  of  tbe  freight 
yards,  as  they  are  the  only  means  of  trans- 
ferring, handling,  and  exchanging  the  freight 
and  traffic  back  and  forth.  The  remaining 
four  southerly  tracks  are  maln-Ilne  tracks,— 
two  used  for  passenger  service,  and  two  for 
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freight  purposes,— and  over  them  passes  the 
entire  public  traffic  of  the  defendant  It  fur- 
ther appears  that  when  a  resolution  was 
pending  before  the  common  council  of  relator, 
requiring  defendant  to  carry  the  street  In 
question  across  Its  property,  the  expediency 
of  so  doing  was  referred  to  the  grade  crossing 
commissioners  of  the  city  of  Buffalo,  who  re- 
ported that  there  appeared  to  be  no  real  need 
of  It,  and  It  would  be  one  of  the  most  dan- 
gerous grade  crossings  In  the  dty.  It  Is  also 
admitted  that,  at  present,  Broadway  and 
Bailey  aTenue  afford  sufficient  means  for 
crossing  the  tracks  of  defendant  near  the 
point  in  question,  and  that  the  only  proper 
method  of  conducting  Ideal  street  across  ttae 
property  of  the  defendant  would  be  by  an  un- 
dergrade crossing.  The  defendant  has  hith- 
erto entered  Into  contracts  for  the  abatement 
of  grade  crossings  In  the  city  of  Buffalo,  at 
an  expense  of  more  than  $2,000,000.  ■ 

We  have  thus  set  forth  these  undisputed 
facts  at  length,  as  they  are  controlling  in 
leading  us  to  the  conclusion  we  have  reach- 
ed,—that  the  property  across  which  it  is  pro- 
posed to  carry  Ideal  street  Is  held  and  used 
for  storage,  yard,  and  depot  purposes,  and 
cannot  be  taJ^en  under  the  act  of  1853.  The 
dty  of  Buffalo  is  before  this  court,  admitting 
that  all  of  this  property  from  William  street 
east  to  the  dty  line,  except  the  four  main 
tracks  of  the  defendant,  Is  used  excluslrely 
for  freight  yard  terminals  and  depot  pur- 
poses. This  being  so.  It  follows,  as  matter  of 
law,  that  this  proceeding  cannot  be  main- 
tained. The  act  of  1853  (cl^apter  62)  has 
been  repeatedly  construed  by  this  court,  and 
Its  precise  meaning  Is  no  longer  an  open  ques- 
tion. It  permits  the  laying  out  of  a  highway 
aowss  the  tracks  of  any  railroad  without 
compensation  to  the  corporation  owning  such 
railroad.  In  Railroad  Co.  v.  Brownell,  24  N. 
Y.  845,  this  court  held  the  act  of  1853  consti- 
tutional, and  that  It  did  not  violate  the  pro- 
vision against  taking  private  property  for 
public  use,  or  Impairing  the  obligation  of  con- 
tracts. The  mere  crossing  of  the  track  by 
a  highway  Is  not  regarded  as  interfering  with 
the  vested  property  rights  of  the  railroad 
company.  In  the  case  cited,  the  highway 
was  laid  out.  not  only  across  the  trade,  but 
upon  grounds  which  the  company  bad  ac- 
quired as  dtes  for  their  station  house,  en- 
gine house,  turntables,  etc.,  and  no  provision 
was  made  for  compensation.  It  was  held 
that  the  act  of  1853  did  not,  in  language  or 
by  implication,  extend  to  the  appropriation  of 
such  land  to  the  purposes  of  a  highway,  and 
it  did  not  fall  within  the  policy  which  con- 
templated that  the  track  of  a  railroad  might 
be  so  used;  tiiat  to  run  a  highway  throngb 
such  grounds  was  to  appropriate  the  pO|rtlon 
covered  by  It  exclusively  for  a  public  use.  It 
was  also  pointed  out  that  such  land  was  Im- 
proved land,  through  which  a  highway  can- 
not t>e  laid  out  without  an  obligation  to  make 
compensation.  1  Rev.  St  p.  514,  {§  58,  Qi. 
The  act  of  1853  was  again  before  this  court 


in  Boston  &  A.  R.  Co.  v.  Village  of  Green- 
bush,  52  N.  T.  510.  Church,  C.  J.,  lu  deUv- 
erlng  the  opinion,  said:  "The  only  debatable 
question  is  whether  the  track  proposed  to  be 
crossed  is  such  a  track  as  is  authorized  by 
the  act  to  be  crossed  without  compensation. 
The  'track*  spedfled  in  the  act  may  Indude 
one  or  more  single  tracks,  but  should,  I  tiiink, 
be  limited  to  the  track  used  for  public  traffic, 
whether  composed  of  one  or  more,  including 
turnouts  and  switches,  or.  In  other  words, 
what  may  fairly  be  regarded  as  the  roadway. 
Grounds  upon  which  tracks  are  laid  for  stor- 
ing cars,  or  exduslvely  for  making  up  trains, 
are  not  embraced  in  the  term  'track.* "  The 
learned  judge  then  pointed  out  that  In  the 
case  before  him,  the  finding  of  fact  ^dld  not 
relieve  the  premises  from  the  operation  of 
the  statute.  In  re  Boston,  H.  T.  &  W.  By. 
Co.,  79  N.  Y.  64,  this  court,  In  construing  the 
provisions  of  the  railroad  act  of  1850  (chap- 
ter 140,  S  28,  subd.  6),  providing  for  one  rail- 
road crossing  the  tracks  of  another,  approved 
the  doctrine  we  are  now  considering,  and 
held  that  it  was  not  intended  by  the  general 
language  of  the  act  to  authorize  the  Inva- 
sion of  lands  or  buildings  already  appropriat- 
ed to  railroad  uses  which.  In  their  nature, 
require  an  exclusive  occupation,  or  which 
would  be  materially  impaired  by  subjecting 
the  land  to  the  new  use.  It  was  there  point- 
ed out  that  such  lands  could  not  accor^ng  to 
the  principles  of  our  previous  deddons,  be 
condemned  for  a  new  and  inconsistent  pub- 
lic nse,  at  least  without  expr^s  legislative 
authority  for  thus  changing  the  use.  In  re 
Boston  &  A.  R.  Co.,  63  N.  Y.  574;  In  re  Oty  of 
Buffalo,  64  N.  Y.  647,  68  N.  Y.  171.  In  Rail- 
road Co.  V.  WIlHamsoh,  91  N.  Y.  552,  this 
court  again  considered  the  act  of  1853.  Tbe 
plalntitrs  road  extends  from  Brooklyn  to  a 
seaside  resort  at  Coney  Island,  and  It  'vras 
proposed  to  run  a  highway  through  its  ter- 
minal grounds  between  the  depot  building 
and  the  beach,  about  700  feet  in  length,  on 
which  were  constructed  railroad  tracks  ex- 
tending to  high- water  mark,  plank  walks  for 
passengers,  and  various  structures  for  their 
accommodation,  convenience,  and  pleasure. 
In  holding  that  the  laying  out  of  tbe  highway 
was  illegal,  the  doctrine  was  again  announced 
that  lauds  once  taken  for  public  use,  pursu- 
ant to  law,  under  the  right  of  eminent  do- 
main, cannot  under  general  laws  and  with- 
out special  authority  from  tbe  legislature,  be 
appropriated,  by  proceedings  In  Invitum,  to  a 
different  public  use. 

It  is  urged  by  the  respondent  that  all  the 
facts  which  are  warranted  by  the  evidence, 
and  are  necessary  to  support  the  order,  are 
presumed  to  have  been  found  by  the  trial 
Judge,  and,  as  the  appellate  division  have 
unanimously  affirmed  on  questions  of  law,  no 
question  of  fact  Is  presented  In  this  court 
We  are  of  opinion  that  this  rule  has  no  ap- 
plication where,  under  the  demand  for  the 
peremptory  writ  of  mandamus,  all  the  alle- 
gations contiilned  In  tbe  defendant's  afflda- 
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vita  ^tand  admitted.  It  Is  upon  the  tajcta  aa 
ftllee^  by  the  defendant  that  this  case  must 
be  dedded.  It  Is  argued  by  respondent  that 
If  the  four  northern  tracks  are  to  be  treated 
as  the  narrowing  up  of  the  two  yards,  con- 
stltuttng  the  throat  thereof,  and  a  part  of 
the  same,  that  the  result  of  a  decision  In  fa- 
vor of  the  defendant  would  be  to  enable  a 
raUroad  company,  by  Indefinitely  extending  Its 
tracks  between  distant  points,  to  Improperly 
avail  Itself  of  the  rule  sought  to  be  now  ap- 
plied. The  answer  is  that  each  case  must  be 
decided  upon  Its  particular  facts.  In  the  case 
at  bar  it  seems  to  us  very  clear  that  the  two 
freight  yards  In  question,  containing  450 
acres,  are  necessarily  operated  as  one  yard 
under  the  facts  disclosed,  and  that  the  four 
northern  tracks  are  neither  in  fact  nor  In  law 
a  part  of  the  roadway.  They  are  not  "turn- 
outs" or  "BwlttAes,"  as  those  terms  are  un- 
derstood by  railroad  men,  and  their  precise 
use  is  made  apparent  by  the  facts  to  which 
we  hare  already  adverted. 

The  further  point  is  made  by  the  dty  that 
the  defendant  Is  estopped  from  questioning 
relator's  rights  In  the  premises  reason  of 
the  fact  that  it  has  on  two  occasions  paid  aa- 
aessm^ts  imposed  apon  its  property  for  the 
paving  of  Ideal  street  This  was  a  mere  lo- 
cal assessment  against  adjoining  landowners, 
including  the  defendant,  and  necessarily  dealt 
with  the  street  as  It  then  existed.  The  pay- 
memt  of  these  assessments  did  not  estop  the 
defendant  from  invoking  any  legal  remedy 
open  to  It  when  proceedings  were  subsequent- 
ly instituted,  under  the  act  of  18B3.  to  conduct 
the  street  across  its  property.  The  order  ap- 
pealed from  abould  be  reversed*  with  coats. 
All  concur.   Order  lerened. 

(US  N.  7.  BO) 
BINOHAMTON  OPBRA-HOUSB  GO.  T. 
CITT  OF  BINOHAMTON. 
(Court  of  Appeals  of  New  Tork.  Oct  4,  1888,) 
FiNDiKQS  OF  Fact— Ejbotmekt— Rio BT  to  BlAiit- 

TAIN  ACTIOK— CORICECTIOS  OF  Fl!TUIN0S. 

1.  The  allegation  of  facta  in  the  complaint 
and  their  admission  In  the  answer  Joatify  the 
court  in  finding  sudi  facts. 

2.  Plaintiff  EavinK  received  bit  award,  and 
placed  defendant  In  poBsession  of  prc^rty 
whidl  it  had  condemned  for  street  purposes, 
cannot  maintain  an  action  in  ejectment  there- 
for. 

3.  Wbere  findings  are  improperly  contained 
in  the  case  made  for  the  general  term  and  the 
conrt  of  appeals,  a  motion  for  their  correction 
Bhonld  be  made  in  the  aupieme  court 

Appeal  from  supreme  court,  general  term, 
Fonrtta  department 

Action  by  Blnghamton  Opera-House  Com- 
pany against  city  of  Blnghamton.  From  a 
judgment  of  the  general  term  (34  N.  T.  Supp. 
421)  afHrmlng  a  Judgment  In  favor  of  defend- 
ant plaintiff  appeals.  Afllrmed. 

A.  D.  Wales,  for  a^llant  Alex.  Cnm- 
mtng,  for  respondent 

PER  CURIAM.  The  plalntHTs  action  was 
In  ejectment  to  recover  the  poasesalon  of  cer- 


tain premises  deacrlbed  in  the  com^aint 
which  the  defendant  had  caused  to  be  taken 
for  street  purposes  under  condemnation  pro- 
ceedings. Those  proceedings  are  attacked  aa 
having  been  illegally  conducted,  and  the  claim 
is  that  the  city  gained  no  rights  thereby  to 
the  lands  affected.  The  difficult;  In  the  way 
of  maintaining  this  action  consists  In  certain 
facts  which  were  found  by  the  trial  court. 
It  appears  that  after  the  award  had  been 
made  for  the  property  In  the  condemnation 
proceedings,  the  award  was  claimed  by  the 
plaintiff,,  and  that  Its  right  thereto  was  dis- 
puted by  other  parties,  whereniwn  the  city, 
pursuant  to  a  resolution  of  the  common  coun- 
cil, deposited  the  amount  in  the  custody  of 
the  supreme  court  to  abide  the  disposition  of 
the  adverse  claims  thereto,  as  authorized  by 
section  10  of  tiUe  7  of  lU  charter  (Laws  1888, 
c.  214).  See  Patterson  v.  City  of  Blngham- 
ton, 164  N.  Y.  381,  48  N.  E.  738.  It  cannot  be 
said  that  the  finding  to  that  effect  was  not 
Justified,  In  view  of  the  allegation  of  the  com- 
plaint of  the  facts  and  the  admission'  In  the 
answer.  A  further  finding  la  to  the  effect 
that  Boon  after  the  deposit  (tf  the  amount  of 
the  award  **the  d^endant  lawful^,  and  with 
the  assent  of  the  plaintiff,  entered  upon  the 
land  described  In  the  complaint,  pursuant  to 
the  resolution  of  the  common  council  declar- 
ing their  determination  to  make  snch  im- 
provement and  street,  and  caused  the  said 
street  to  be  oi)ened,  worked,  and  used,  which 
was  the  only  possession  of  the  said  premises 
described  In  the  complaint  by  the  defendant" 
There  was  enough  In  the  evidence  to  8nppoi*t 
this  finding.  Such  was .  the  opinion  of  the 
general  term,  and  it  is  also  ours.  The  plain- 
tifl  deeded  to  the  city  Its  own  property,  whldi 
had  been  taken  under  the  condemnation  pro- 
ceedings, and  which  next  adjoined  the  prop- 
erty In  question,  and  received  the  amount 
awarded  therefor,  thereby  placing  the  defend- 
ant In  possession  for  the  purpose  of  opening 
the  street  They  also  removed  the  bnQdlng 
from  the  pn^rty  in  question,  Meeting  not  to 
accept  the  appraised  value  thereof.  These 
facts  referred  to  appear  In  the  decision  of  the 
trial  Judge  aa  having  be^  "found  in  pur- 
suance of  the  stipulation  of  the  respective  at- 
torneys In  this  action  upon  the  agreed  facts 
in  the  findings  of  facts."  In  view  of  the 
facts  thus  established,  the  plaintiff  could  not 
claim  to  be  entiUed  to  maintain  an  action  of 
ejectmoit  The  plaintiff  complains  of  these 
findings  being  in  the  case,  as  he  does  in  re- 
gard to  others,  and  insists  that  they  should 
be  stricken  therefrom,  under  the  tecmt  of  • 
certain  stipulation.  We  can  only  deal  with 
the  case  aa  presented.  The  case  was  mad* 
by  the  plaintiff  for  the  general  term  and  for 
this  comrt  and.  If  findings  are  Improperly  or 
Incorrectly  contained  therein,  It  should  have 
moved  In  the  supreme  court  for  the  correc- 
tion of  the  case.  That  la  something  which 
this  conrt  cannot  do.  If,  however,  aa  It  may 
be  Inferred  from  the  briefs  or  the  argument, 
the  object  of  the  complaint  Is  to  thla  way  to 
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Insnre  the  plaintiff's  right  to  the  disputed 
award,  a  ready  way  for  Its  accomplishment 
was  provided  by  the  defendaat's  charter,  as 
It  was  pointed  out  In  our  opinion  In  the  Pat- 
terson Case,  supra.  We  see  no  reason  for 
reversing  the  Judgment  appealed  from,  and 
It  must  therefore  be  affirmed,  with  costs.  All 
concur,  except  MARTIN^  J.»  not  sitting. 
Judgment  affirmed. 


(156  N.  Y.  491) 

COX  et  al.  V.  STOKES  et  al. 
(Oourt  of  Appeals  of  New  York.  Oct.  4.  1898.) 

APPIA]>-BBVieW— IXSOLTENT  CCUPORATIOXS— RB- 
OaOANIZATIOX  —  COXTHAOTS  —  CoSBIDBRATlON  — 

Rescission  — MouiFioATiOH  —  AoBVOi — Ratifi- 
cation—Laches. 

1.  Where  reroondents  do  not  ^veal,  they  are 
bound  by  the  findings  oC  fact. 

2.  Appellants  are  bound  by  all  findings  to 
which  they  did  not  except. 

3.  An  affirmance  by  the  general  term  of  a 
Question  of  fact  fonnd  by  the  special  term  on 
conflicting  evidence  Is  conclusive  on  the  court 
of  appeals. 

4.  The  holder  of  receiver's  certificates  of  an 
insolvent  corporation,  the  validity  of  which 
was  being  contested  in  an  action  by'  the  bond- 
holders of  the  company,  agreed,  in  considera- 
tion that  the  certificates  should  be  recognized 
as  valid  and  a  decree  entered  to  that  effect,  to 
advance  money  for  the  purpose  of  reorganizing 
the  company,  taking  in  return  therefor,  and 
for  his  certificates,  first  mortgage  bonds,  the 
bondholders  to  receive  second  mortgage  bonds. 
Held,  that  the  performance  of  the  agreement 
by  the  bondholders  by  procuring  the  decree 
constituted  a  valid  consideration  for  the  agree- 
ment. 

5.  The  bondholders  procured  the  decree  de- 
daring  the  certificates  valid.  Afterwards, 
through  the  act  of  third  persons,  the  value  of 
the  company's  property  was  materially  decreas- 
ed, whereupon  the  certificate  holder  told  bis 
attorney,  in  the  presence  of  a  mem1>er  of  a  reor- 

ganization  committee  appointed  by  the  bond- 
Olders,  that  he  could  not  carry  out  his  agree- 
ment, hut  he  did  not  offer  to  have  the  decree 
in  his  favor  set  aside.  HcUl,  that  there  had 
been  no  valid  rescisRion  of  the  contract. 

6.  A  telegraph  company  which  held  stock  and 
securities  of  several  branch  lines,  so  that  it 
controlled  them,  became  insolvent,  and  a  re- 
organization agreement  was  made  between  de- 
fendant, who  held  receiver's  certificates  of  the 
company,  and  plaintiffs,  bondholders  of  the 
company,  who  appointed  a  committee  to  act 
for  them  in  cariying  it  into  efFecL  The  agree- 
ment provided  that  defendant  was  to  advance 
money  to  effect  the  reorganization,  and  was  to 
receive  therefor,  and  for  his  certificates,  first 
mortgage  bonds  to  a  certain  amount  on  the 
property  of  the  company,  including  Uie  stock 
ana  secarities  of  the  branch  lines.  Plaintiffs 
were  to  receive  second  mortgage  bonds  on  the 
same  property.  Htid,  that  the  committee  had 
no  authority  to  modify  the  agreement,  by  in- 
creasing the  amount  of  the  first  mortgage 
bonds,  and  omitting  the  stock  and  securities 
of  the  branch  lines  from  the  property  covered 
by  the  mortgages,  and,  instead,  turning  over 
such  securities  to  defendant  as  additional  se- 
curities for  his  advances. 

7.  Defendant,  who  held  receiver's  certificates 
of  an  instrfvent  corporation,  and  plaintiffs, 
bondholders  of  the  company,  together  with  oth- 
er bondholders,  entered  into  a  reorganization 
agreement  which  the  committee  appointed  by 
the  bondholders  to  carry  it  into  effect  unlaw- 
fully-modified in  favor  of  defendant  and  to 
the  prejudice  ot  the  bondholders.    After  the 


Snrdiase  ot  the  property  at  foredosnre  sale  ht 
ef endant  for  the  new  company  under  the  modi- 
fied agreement,  one  of  the  plaintiffs  rcQuested 
him  to  get  hack  from  the  receiver  a  sum  which 
a  third  person  had  advanced  to  meet  receives 
expenses.  This  sum  had  been  decreed  a  first 
lien  on  the  proceeds  of  the  sale,  which  were 
eufflcient  to  pay  it.  Defendant,  who  under  the 
agreement  was  to  advance  the  necessary  money 
for  the  reorganization,  thereupon  furnished  the 
money  to  repay  such  loan,  although  the  re- 
ceiver was  liable  for  it.  Said  plaintiff  receiv- 
ed no  benefit  from  the  transaction,  and  made 
no  promises  in  consideration  of  it.  i/eW,  that 
his  act  was  not  a  ratification  of  the  modified 
agreement. 

8.  Within  30  days  after  the  sale  of  the  prop- 
erty under  foreclosure,  and  the  purchase  by 
defendant  in  accordance  %vith  Uie  modified 
agreement,  an  action,  which  is  still  pending, 
was  brought  by  certain  bondholders  against 
defendant,  attacking  the  modified  agreement, 
and  praying  for  a  performance  of  the  original 
agreement.  Several  motions,  one  of  which  la 
still  pending,  were  made  to  set  aside  the  sale. 
Notwithstanding  the  above  proceedings,  de- 
fendant continued,  as  these  plaintiffs  were 
aware,  to  advance  money  and  carry  out  the 
modified  agreement.  Aft^rwardSt  nearly  two 
years  after  the  sale,  but  only  two  weeks  after 
the  filing  of  the  referee's  report  of  the  sale, 
the  present  suit  was  brought  to  enforce  the 
original  agreement.  HcUi,  that  there  was  no 
such  laches  on  the  part  of  plaintiffs  as  would 
defeat  their  action. 

Appeal  from  supreme  court,  general  term. 
First  department. 

Action  by  Townsend  Cox  and  others  against 
Bdward  S.  Stokes  and  others  to  enforce  an 
agreement  tot  the  reorganization  of  the 
Bankers'  &  Merchants'  Telegraph  Company. 
Judgment  for  defendants  at  special  term 
was  affirmed  at  general  term  (29  N.  Y.  Snpp. 
141),  and  plaintiffs  appeal.  Reversed. 

This  Is  a  representative  action  brought  in 
behalf  of  the  plaintiffs  and  all  others  simi- 
larly situated.  Upon  the  trial  It  appeared 
that  In  the  spring  of  1885  the  Bankers'  & 
Merchants'  Telegraph  Company  owned  a 
large  number  of  poles,  and  many  miles  of 
wire  thereon;  that  It  had  also  strung  many 
miles  of  wire  upon  poles  of  the  American 
Rapid  Telegraph  Company,  under  a  lease, 
and  was  In  possession  and  use  of  the  same; 
that,  through  the  ownership  of  a  controlling 
Interest  in  the  "stocks"  of  a  hirge  number  of 
small  telegraph  companies,  it  controlled  their 
lines;  and  that  all  these  wires,  comprising 
In  the  aggregate  over  45,000  miles,  were 
blended  Into  a  single  harmonious  and  ex- 
tensive system  of  telegraph  communication 
throughout  many  different  states.  Its  prop- 
erty and  franchises,  however,  were  subject 
to  two  mortgages.  The  first,  known  as  the 
"divisional  mortgage,"  was  executed  July  2, 
1883,  to  the  Farmers'  XA>an  &  Trust  Com- 
pany, as  trustee,  to  secure  300  bonds,  of  $1,- 
000  each,  all  of  the  principal  of  which  was 
unpaid,  and  there  was  a  default  In  the  pay- 
ment of  interest,  with  a  suit  pending  to 
foreclose.  The  second  mortgage,  known  as 
the  "general  mortgage,"  was  given  Novem- 
ber 24,  1883,  to  the  same  trustee,  to  secure 
10,000  bonds  of  $1,000  each,  of  which  there 
had  been  issued  over  $7,000,000  In  amount 


Digitized  by  Google 


N.TO 


OOX  T.  STOKES. 


817 


prior  to  April,  1885.  This  mortgage  was  a 
first  lien  upon  the  shares  of  stock  Issued  by 
the  subsidiary  lines,  and  owned  by  tbe  par- 
ent company.  The  plaintiffs,  since  July, 
1884,  hare  owned  and  represented  general 
mortgage  bonds  to  tbe  amount  of  |73l,000. 
The  company  had  been  embarrassed  since 
July,  1884,  by  judgments  obtained  against  It 
and  levies  made  upon  Its  property.  In  Sep- 
tember of  that  year,  an  action  was  begun  by 
one  Day,  a  Judgment  creditor,  with  execu- 
tlou  returned  unsatisfied,  to  sequestrate  Its 
property:  and  on  the  24th  of  that  month  re- 
ceivers were  appointed  therein,  but  without 
notice  to  the  trustee  for  the  bondholders. 
On  January  6,  1885,  at  tbe  suit  of  one  De 
Haven,  tbe  same  persons  were  appointed  re- 
ceivers, in  an  action  brought  solely  for  that 
purpose,  of  all  the  property  and  assets  of 
the  company,  and  authorized  to  Issue  receiv- 
er's certificates  to  an  amount  not  exceeding 
(1,500,000,  which  were  declared  a  lien  upon 
all  the  property,  r&al  and  personal,  prior 
and  paramount  to  the  general  mortgage,  but 
subject  to  the  divisional  mortgage.  No  cer^ 
tlficates  were  issued  under  this  Judgment, 
but  under  separate  orders,  obtained  ex  parte, 
certificates  were  issued  to  the  amount  of 
¥602,802.06,  some  for  money  borrowed  In  the 
Day  suit,  some  to  pay  an  old  debt  of  the  com- 
pany to  one  SuUy,  and  the  others  for  vari- 
ous purposes.  Including  the  payment  of  mon- 
ey borrowed  privately  by  the  receivers  with- 
out the  authority  of  the  court.  Certtflcatea 
amounting  to  $130,000  were  Issued  hi  the 
Day  suit,  which  were  claimed  to  constitute 
a  lien  upon  certain  lines  in  Ohio,  Pennsyl- 
vania, and  Indiana.  The  defendant  Stokes 
acquired  those  certificates  and  those  issued 
to  Mr.  Sully  and  others,  to  the  amount  In  all 
of  about  $600,000.  The  Issue  of  these  cer- 
tificates had  been  questioned  in  many  ways, 
and  an  appeal  was  [>endlng  from  a  deter- 
mination sustainlog  their  validity. 

On  the  22d  of  April,  1885,  the  Farmers' 
Loan  &  Trust  Company,  at  the  request  of 
many  bondholders,  including  the  plaintiffs, 
who  alone  deposited  $1,500  to  secure  tbe  trus- 
tees' costs  and  expenses,  commenced  an  ac- 
tion to  foreclose  tbe  general  mortgage;  and, 
in  May  following,  John  G.  Famsworth  was 
appointed  receiver  therein,  and  directed  to 
carry  on  tbe  business  of  the  company.  This 
receivership  was  extended  over  all  previous 
receiverships,  without  prejudice  to  the  orders 
and  proceedings  in  the  Day  and  De  Haven 
suits;  and  Gen.  Farnswortb  qualified  as  re- 
ceiver In  the  three  actions.  In  June,  1885, 
Judgment  of  foreclosure  and  sale  was  entered 
in  the  action  last  named.  At  about  this  time 
It  was  discovered  that  alt  of  the  wires  strung 
on  poles  of  the  American  Rapid  Telegraph 
Company  were  claimed  by  it  as  Its  absolute 
property,  and  that  there  were  Hens  on  the 
subsidiary  lines  In  several  states.  Including  a 
judgment  In  the  state  of  Illinois,  for  about 
$85,000.  At  about  this  time  also  a  mcHigage 
trustee  commenced  an  action  against  the 


American  Rapid  Telegraph  Company  to  fore- 
close a  mortgage  for  $3,000,000  on  Its  prop- 
erty, claiming  that  tbe  title  to  the  strung 
wires  and  to  certain  Western  lines  was  in  that 
company,  and  not  in  the  Bankers'  &  Mer- 
chants'. In  this  state  of  confusion  and  dan- 
ger, negotiations  were  commenced  by  the 
holders  of  the  general  moitgage  bonds  to  pro- 
tect their  interests,  tbe  plaintiffs  and  their 
counsel  taking  the  leading  part.  Mr.  Stokes, 
who  held  receivers'  certificates  to  a  lai^ 
amount  and  $500,000  in  general  mortgage 
bonds,  was  frequently  Interviewed  by  one  of 
the  plaintiffs  with  reference  to  such  action  as 
might  be  advisable  to  protect  the  Interests  of 
aU  concerned.  On  the  25th  of  May,  1885,  the 
negotiatlohs  culminated  In  a  contract  known 
as  the  "reorganization  agreement,"  which 
was  signed  by  the  plaintiffs  and  many  other, 
bondholders.  This  agreement,  which  was 
drawn  at  the  express  request  of  Mr.  Stokes, 
recognized  the  receivers'  certificates  as  valid, 
and  provided  that  the  holders  thereof  should 
advance  the  money  needed  for  reorganization, 
and  take  In  return  therefor  and  for  tbeir  cer- 
tificates first  mortgage  bonds  of  a  new  com- 
pany to  be  formed,  dollar  for  dollar,  and  that 
the  general  mortgage  bondholders  should  re- 
ceive second  mortgage  bonds  of  said  company 
at  the  rate  of  60  per  cent  on  the  principal  of 
their  old  bonds.  Both  these  Issues  of  boDds 
were  to  be  secured  by  mortgages  upon  all 
the  property  of  the  old  company.  Including 
the  "stocks"  held  by  it  in  the  subsldlaiy  com- 
panies. A  committee  of  four  was  appointed 
to  carry  out  the  agreement,  and  they  were 
to  purchase  the  property  of  the  company  un- 
der decree  in  foreclosure,  cause  a  new  com- 
pany to  be  Incorporated  with  a  capital  stock 
of  $3,000,000,  and  convey  all  the  •  property 
to  it  In  consideration  of  a  first  mortgage  up- 
on the  same  property,  executed  by  the  suc- 
cessor company  to  secure  an  Issue  of  not 
more  than  $1,200,000  of  bonds,  and  a  sec- 
ond mortgage  on  all  the  property  to  secure 
an  issue  of  not  more  than  $3,600,000  of  bonds. 
The  committee  was  authorized  to  dispose  of 
the  first  mortgage  bonds,  by  exchanging 
them  for  the  purpose  of  discharging,  dollar 
for  dollar,  the  outstanding  receivers'  certif- 
icates, to  raise  money  to  carry  out  the  plan 
of  reorganization,  and,  If  deemed  expedient, 
to  discharge  the  prior  divisional  mortgage. 
They  were  directed  to  deliver  to  the  general 
mortgage  bondholders,  on  tbe  surrender  of 
their  bonds,  one  new  second  of  $500  for  an 
old  general  mortgage  bond  of  $1,000.  They 
were  authorized  to  borrow  money  to  carry 
out  the  plan,  and  to  secure  the  loan  by  the 
delivery  of  first  mortgage  bunds  and  such 
a  proportion  of  the  capital  stock  of  the  suc- 
cessor company  as  they  should  deem  meet 
The  stock  of  the  new  company  was  to  be 
exchanged  for  the  stock  of  the  old  company 
at  the  rate  of  one  dollar  of  the  new  for  four 
dollars  of  the  old.  Any  of  the  first  and  sec- 
ond mortgage  bonds,  or  shares  of  capital 
stock  not  thus  used,  the  committee  were  an- 
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thorized  to  nil  or  dlBpose  of  In  each  man- 
ner  as  they  saw  fit,  and  to  turn  the  proceeds, 
after  deducting  expenses,  over  to  the  suc- 
cessor company  for  Its  use  and  ben^t  Tbe 
committee  were  constituted  attorneys  to  ex- 
ecute, on  behalf  of  the  bondh(dder^  any 
agreement  to  enable  them  to  carry  out  their 
said  trust,  and  were  dothed  with  "whatever 
power  It  may  be  suitable  for  tbem  to  exer- 
cise in  order  to  enable  them  to  legally  and 
efficiently  execute  their  trust,"  and  with  full 
discretion  as  to  all  matters  not  specifically 
covered  by  the  agreement.  Mr.  Stokes  did 
not  sign  this  instrument,  but  on  the  3d  of 
June,  1886,  he  promised  tbe  plalntltCs  and 
other  bondholders,  as  well  as  the  commit- 
tee (one  of  whom  was  his  own  nomine^  and 
another  tbe  nominee  of  Mr.  Sully),  to  carry  It 
out,  and  to  furnish  and  advance  all  the  mon- 
ey necessary  therefor,  and  accept  In  consid- 
eration thereof  first  mortgage  bonds  of  the 
successor  company  for  bis  receivers'  certif- 
icates, dollar  for  dollar,  and  for  the  cash  fur- 
nished, and  $2,200,000  of  the  stocl£  of  the 
new  company.  This  promise  was  made  by 
Stokes  on  the  condition  that  a  majority  of 
the  genera]  mortgage  bondholders  should  ex- 
ecute the  agreement,  recognize  the  validity 
and  prior  lien  of  the  receivers'  certificates, 
and  procure  the  same  to  be  made  valid  In 
the  decree  of  foreclosure.  The  attorneys  for 
the  plaintiff  in  the  foreclosure  suit  refused  to 
amend  the  decree  in  that  respect  until  re- 
quested to  do  so  on  behalf  of  a  majority  of 
the  bondholders.  Prior  to  June  9.  1886,  a 
majority  of  the  general  mortgage  bondhold- 
ers became  parties  to  the  reorganization 
agreement;  and  at  about  that  date  the  com- 
mittee, then  representing  a  majority  of  the 
general  mortgage  bonds,  requested  the  attor- 
neys for  the  plaintiff  In  the  foreclosure  ac- 
tion to  so  amend  the  decree  as  to  validate 
the  receivers'  certljacates;  and  on  the  12th 
of  June  the  decree  was  amended  by  consent 
accordingly.  Thereupon  said  attorneys  with- 
drew the  appeal  taken  from  the  decree  In 
the  De  Haven  suit  at  the  request  of  the  re- 
organization committee,  the  pUUntiffa,  and 
the  general  bondholders,  and  the  litigation  to 
test  the  validity  of  the  receivers'  certificates 
was  wholly  discontinued  and  terminated. 
Pursuant  to  this  arrangement,  Stokes  agreed 
to  buy  the  property  at  the  foreclosure  sale 
for  tbe  reorganization  committee,  and  In  ac- 
cordance with  the  plan  agreed  upon,  and  to 
furDish  all  the  cash  needed  for  the  purpose, 
and  to  receive  first  mortage  bonds  of  the 
new  company  therefor.  At  all  times  prior 
to  the  sale  In  foreclosure.  It  was  understood 
by  all  parties  In  interest  that  Mr.  Stokes 
would  purchase  the  mortgaged  property  for 
and  on  behalf  of  the  reorganization  commit- 
tee, and  carry  out  tbe  reorganization  agree- 
ment. He  orally  promised  the  committee  to 
carry  out  that  agreement,  and  about  the  ^th 
of  June  he  promised  to  execute  an  instru- 
ment in  writing  embodying  his  prior  oral 
agreement;  but  he  failed  to  do  so,  althougb 


duly  leqiuated  by  Um  counsel  for  the  n- 
organlsatltm  committee  <m  July  27,  1885. 

On  the  10th  of  July,  1885,  the  telegraph 
wires  ot  the  Bankers*  ft  Merchants'  Tele- 
graph Company,  throughout  many  states, 
were'  by  force  cut  and  disconnected  by  a 
rival,  known  as  the  Western  Union  Telegraph 
Company,  In  addition  to  this  misfortune, 
claims  were  made  against  it,  which,  if  suc- 
cessful, would  have  rendered  its  property  of 
no  value.  After  the  wires  were  cut,  Stokes 
stated  to  his  own  counsel,  in  the  presence  of 
the  chairman  of  the  reorganization  commit- 
tee. In  a  very  Informal  manner,  that  he  could 
not  carry  out  his  oral  agreement  There  was 
no  other  effort  at  rescission,  and  the  commit- 
tee took  no  action.  Subsequently,  a  modifi- 
cation was  arranged  between  Stokes  and  the 
committee,  without  the  knowledge  or  consent 
of  the  bondholders.  Those  most  interested 
knew  nothing  about  it  until  after  the  sale, 
when  the  opportunity  to  bid  had  passed  by. 
At  the  foredoBure  sale,  which  took  place  July 
81.  1885.  Mr.  Stokes  bid  in  the  property  for 
fSOO.OOO,  and  at  once  assigned  his  bid  to  tbe 
United  lines  Telegraph  Cconpany.  with  the 
consent  of  the  reorganization  ctHumlttee.  In 
part  payment  of  his  bid,  be  used  ^17,000  of 
his  receivers'  certificates.  The  court  found 
that  $600,000  was  an  adequate  consideration 
for  tbe  property,  which  Stokes  claimed  to  pur- 
chase on  his  own  account;  but  this  claim  was 
at  once  disputed.  His  real  purpose  was  to 
turn  over  the  property  to  the  new  company 
upon  the  request  of  the  reorganization  com- 
mittee as  soon  as  the  details  of  the  modified 
agreement  could  be  settled.  The  dismem- 
bered condition  of  the  propoiy  and  the  nu- 
merous breaks  In  the  lines  had  much  reduced 
Its  s^ing  value.  Still  the  court  found  that 
the  first  mortgage  bonds  of  the  new  company, 
amounting  to  fl,200,000,  were  worth  par. 
Tbe  modified  agreement,  arranged  sometime 
before,  but  not  formally  entered  Into  until 
August  7th,  between  the  reorganization  com- 
mittee, tbe  United  Lines  TelegraiA  Company, 
and  Mr.  Stokes,  while  not  signed  by  said  com- 
pany or  by  Stokes,  was  carried  out  by  him, 
and,  as  the  trial  Judge  found,  it  "was  made  in 
good  faith  In  law."  The  only  actual  signers 
were  the  members  of  the  committee.  After 
referring  to  the  plan  of  reorganization,  the 
sale  of  July  31st,  and  the  purchase  by  Stokes, 
and  reciting  that  he  had  agreed  with  the  com- 
mittee that  If  he  shduld  purchase  the  property 
he  would  turn  it  over  to  the  United  lAntfa 
Telegraph  Company,  which  was  the  name  of 
the  new  company  organized  to  take  the  prop- 
erty, it  provided  that  the  referee  at  the  fore- 
doBure  sale  should  convey  the  property  to 
the  United  Lines  Company,  which.  In  consid- 
eration thereof,  was  to  deliver  to  Stokes  $900,- 
000  In  first  mortgage  bonds  to  be  Issued  by 
that  company,  and  $2,250,000  of  Its  stock. 
This  was  an  Increase  of  about  $200,000  In  the 
amount  of  bonds.  He  was  to  deliver  to  the 
reorganisation  committee  the  second  mort- 
gage bonds  mentioned  in  the  reorganization 
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agreement,  and  ^750,000  in  stock  to  be  dis- 
tributed by  the  committee  according  to  that 
agreement;  and  It  -was  also  agreed  that  the 
United  Lines  Telegraph  Company  might  "dis- 
pose of  any  stock  or  bonds  of  any  other  com- 
pany purchased  by"  Stokes  at  the  sale  '*upon 
such  terms  as  It  may  deem  proper,  using  the 
proceeds  for  the  benefit  of  Itself."  This  with- 
drew the  stocks  which  controlled  the  sub- 
Bldlary  lines  from  the  security  to  which  the 
general  mortgage  bondholders  were  entitled 
under  the  reorganization  agreement  These 
stocks  were  Intended  to  be  used,  and  were  in 
fact  used,  to  give  Mr.  Stokes  additional  col- 
lateral for  advances  made  by  him.  The 
bondholders  were  not  Informed  of  this  action, 
which  seems  to  have  been  Intentionally  kept 
secret  for  the  time  being.  Written  notice  was 
promptly  given  to  each  member  of  the  reor- 
ganization committee  that  the  agreement  of 
August  7,  1885,  was  beyond  the  powers  of 
the  committee,  and  In  violation  of  the  terms 
of  the  reorganization  agreement;  and  the  fact 
of  such  notice,  which  was  In  the  form  of  ad- 
vice through  a  letter  from  their  own  coimsel, 
was  at  once  communicated  by  the  members 
of  the  committee  to  the  counsel  for  Mr. 
Stokes.  Afto*  the  sale,  the  committee  contin- 
ued to  publish  In  the  newspapers  an  adver- 
tisement stating  tliat  the  bondholders  might 
continue  to  deposit  their  bonds  under  the  re- 
organization agreement  with  the  same  effect 
as  theretofore.  The  counsel  for  the  reorgan- 
ization committee  opposed  the  execution  of 
the  modified  agreement  by  the  committee,  and 
protested  against  it,  but  without  avalL  On 
the  2Sth  of  August.  1885.  the  Roebling  Sons 
Company,  who  had  signed  the  reorganization 
agreement,  brought  a  suit,  which  was  stOl 
pending  and  andetermined  when  this  action 
was  commenced,  against  the  present  defend- 
ants, to  set  aside  the  agreement  of  August 
7th  as  fraudulent  and  void,  and  praying  that 
tliey  be  compelled  to  perform  the  original 
agreement  The  referee's  deed  in  foreclosure 
was  delivered  to  the  United  Lines  Telegraph 
Company,  at  the  request  of  Mr.  Stokes,  on  the 
14th  ot  November,  188S;  but  it  was  not  until 
April  4, 1887,  that  the  referee's  report  of  sale 
was  actually  filed,  and  In  the  meantime  sev- 
eral motions  bad  been  made  to  set  aside  the 
sale.  This  action  was  commenced  on  the 
i:sth  of  April,  1887,  on  the  theory  that  the 
modification  of  the  original  agreement  with 
the  reorganization  committee  was  void  as 
against  the  power  of  the  committee;  that 
Stokes  should  be  deemed  to  have  bought  in 
the  property  pursuant  to  the  original  reor- 
ganization agreement;  that  he  should  account 
to  the  bcmdholders  for  his  transactions  with 
reference  to  the  same  since  that  time;  and 
that  the  securities  representing  the  control  of 
the  subsidiary  companies,  which  formed  the 
connecting  links  in  the  system,  should  be 
brought  under  the  lien  of  the  mortgages  of 
the  new  company  in  accordance  with  the 
first  agreement. 
Mr.  Stokes  hag  compiled  with  the  provi- 


sions of  the  modified  agreement  and  has 
made  advances  to  preserve  the  property  ex- 
ceeding the  par  value  of  the  additional  bonds 
and  stock  of  the  United  Lines  Telegraph  Com- 
pany allotted  to  him.  The  first  and  second 
mortgages  executed  by  that  company  through 
himself,  as  Its  president,  excepted  from  the 
lien  thereof  the  stocks  and  securities  of  the 
subsidiary  lines  owned  by  the  Bankers'  & 
Merchants*  Telegraph  Company,  as  permitted 
by  the  modified,  but  prohibited  by  the  orig- 
inal reorganization  agreement.  These  ex- 
cepted securities  were  not  worth,  when  sold 
separately,  aa  much  as  the  difference  In  the 
value  between  the  bonds  and  stocks  issued 
to  Stokes  and  the  aggregate  of  his  receivers' 
certificates  and  advances.  They  were,  how- 
ever, as  i>ortlons  of  a  complete  system  of 
telegraphic  communication,  worth  more  when 
the  agreement  of  August  7th  was  entered  In- 
to, and  said  mortgages  were  executed  by  the 
United  Lines  Telegraph  Company.  The  lat- 
ter was  without  funds,  and  was  operating  Its 
system  at  the  loss  of  flO.OOO  a  month.  It 
had  nio  available  assets  to  meet  the  deficit 
other  than  said  stocks  and  securities.  Both 
Stokes  and  the  United  Lines  Telegraph  Com- 
pany, since  the  deed  of  August  10, 1885,  have 
so  dealt  with  the  property  as  to  materially 
Increase  and  appreciate  Its  value.  About 
February  13, 1886,  bonds  of  the  United  Lines 
Telegraph  Company,  amounting  at  par  to 
$900,000,  were  delivered  to  Stokes,  and  are 
now  held  and  owned  by  him;  but  neither  he 
nor  said  company  have  performed  the  reor- 
ganization agreement  and  no  second  mort- 
gage bonds,  as  therein  provided  for,  have 
been  issued  or  delivered  to  the  general  mort- 
gage bondholders,  who  thus  far  have  received 
nothing  for  their  bonds,  and  their  rights  seen; 
to  have  been  substantially  Ignored  by  the 
committee. 

The  trial  court  found  "that  within  about 
three  days  after  the  modified  agreement  of 
August  7th,  the  plaintiff  Townsend  Cox  ex- 
pressed to  the  defendant  Stokes  the  desire 
to  get  back  $2,000,  which  he  (Cox)  had  ad- 
vanced to  receiver  Farnsworth;  and  that 
thereupon  defendant  Stokes  sent  (2,000  to  re- 
ceiver Farnsworth,  who  therewItJi  repaid  the 
said  advance  of  |2,000  to  the  plaintiff  Town- 
send  Cox;  and  that  thereby  the  plaintiffs 
Townsend  Cox  and  Townsend  Cox,  Jr.,  act- 
ively affirmed  each  and  all  of  the  acta  ot  the 
reorganization  committee  In  the  premises." 
The  trial  court  also  found  "that  the  plaintiff 
Frederick  P.  Olcott  held  four  hundred  and 
eighty  of  the  bonds  originally  held  as  collat- 
eral security  by  the  plaintiffs  Townsend  Cox 
and  Townsend  Cox,  Jr.,  as  a  substituted 
pledge  and  as  collateral  to  f 80,000  of  notes 
which  had  not  actually  matured  on  the  7th 
of  August  1886,  and  said  Olcott  failed  to 
show  when  he  first  learned  ot  the  settlement 
of  the  7th  of  August;  but  it  Is  admitted  that 
Jie  did  learn  the  particulars  of  said  settle- 
ment, and  there  Is  no  evidence  tending  to 
show  that  he^  within  a  reasonable  time, 
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brouffbt  any  action  to  set  aside  or  vary  the 
same,  although  he  knew  that  large  sums  of 
money  were  being  advanced  by  aald  Stokes 
and  contracts  made  by  reason  of  said  settle- 
ment" Upon  these  and  many  other  facts 
found  by  the  court  at  special  term,  the  com- 
plaint was  dismissed,  on  the  ground  of  rati- 
fication and  laches,  but  without  costs.  The 
judgment  was  affirmed  by  the  general  term, 
upon  the  ground  that  the  notification  by 
Stofces  to  the  committee  that,  by  reason  of 
the  changed  condition  of  the  property,  he 
would  not  carry  Into  effect  his  oral  agree- 
ment, was  notice  to  the  bondholders,  and  that 
they  were  bound  to  accept  either  their  pro 
rata  share  of  the  purchase  price  arising  up- 
on the  sale  In  foreclosure,  which  was  more 
than  absorbed  by  the  receivers*  certificates, 
or  the  terms  of  the  new  reorganization  agree- 
ment From  the  Judgment  of  the  genera] 
term  the  plaintiffs  appeal  to  this  court 

Joseph  H.  CSioate,  for  appellants.  Robert 
O.  Ingersoll  and  William  W.  Oook,  for  re- 
spondents. 

YANN.  J.  (after  stating  the  facts).  As  the 
respondents  do  not  appeal,  they  are  bound 
by  the  findings  of  fact  made  by  the  trial 
court;  while  the  appellants  are  bound  by  all 
to  which  they  did  not  except  and,  since  the 
affirmance  by  the  general  term,  by  all  even 
of  those  excepted  to  that  find  any  reasonable 
support  In  the  evidence.  White  v.  B^a- 
mln,  150  N.  y.  258,  44  N.  BL  956.  Hence,  in 
reviewing  this  case,  we  must  start  with  the 
assumption  that  Mr.  Stolcea  promised  to  per- 
form the  reorganization  agreement  and  was 
bound  thereby;  for  the  evidence  is  ample  to 
sustain  the  finding  to  that  effect,  and  the  re- 
spondents do  not  question  It  by  appealing. 
That  promise  was  founded  on  the  considera- 
tion that  the  receivers'  certificates  held  by 
him,  as  to  which  serious  questions  existed 
that  were  pending  In  the  courts,  should  be 
expressly  rendered  valid  by  an  amendment 
of  the  decree  In  foreclosure.  That  amend- 
ment was  promptly  made  by  the  consent  of 
the  plaintiffs  and  other  bondholders  through 
the  reorganization  committee;  and,  through 
the  same  agency,  the  litigation  pending  at 
the  time  to  trat  the  viUldity  of  the  certifi- 
cates was  discontinued  and  ended.  "When  a 
defendant  has  actually  received  the  consid- 
eration of  an  agreement  by  a  voluntary  per- 
formance of  an  act  by  the  other  party,  upon 
his  proposlticm  <w  suggestion,  such  p^orm- 
ance  constitutes  a  consideration  which  will 
uphold  the  defendant's  promise."  Marie  v. 
Garrison,  83  X.  T.  14,  26.  Moreover,  the  set- 
tlement of  a  doubtful  or  disputed  claim  is  a 
good  conBideration.  White  v.  Hoyt,  73  N.  Y, 
606.  At  this  point  of  time,  therefore,  we 
have  a  binding  contract  executory  on  the 
part  of  Mr.  Stipes,  and  executed  on  the  part 
of  the  committee.  It  was  found  and  is  con- 
ceded that  he  has  not  performed  that  con- 
tract and  the  only  question  presented,  a^de 


from  that  relating  to  the  form  or  extent  of 
the  relief  Is  whether  he  has  In  any  way 
been  lawfully  relieved  of  his  obligation  to 
perform,  or  from  the  consequences  which 
would  ordlnarUy  follow  from  his  breach  of 
the  contract  He  agreed  to  receive.  In  round 
numbers,  1700,000  in  the  first  mortgage  bonds 
of  the  new  company,  whereas  he  actually  re- 
ceived ¥000,000;  and  he  agreed  that  the  sec- 
ond mortgage  bonds  of  the  new  company 
should  cover  all  the  property  on  which  the 
mortgage  foreclosed  was  a  lien,  when  in  fact 
the  stocks  and  securities^  through  which  the 
Bankers*  &  Merchants*  Telegraph  Company 
controlled  the  connecting  links  in  their  sys- 
tem, w^  omitted  from  that  mortgage,  and 
those  stocks  and  securities  were  delivered  to 
him  as  collateral  to  certain  loans  and  ad- 
vances that  he  made.  He  alao  agreed  to  buy 
In  the  property  at  tiie  foreclosure  sale  for 
the  benefit  of  the  reorganization  committee, 
and  In  acc<Mrdance  with  the  plan  agreed  upon, 
and  tta  this  reason  there  was  no  competition 
In  bidding;  but  when  the  auctioneer  struck 
the  properly  off  to  him,  one  of  the  attorneys 
for  the  plaintiff  In  the  foreclosure  suit  said, 
"For  the  reorganization  committee?"  and  Mr. 
Stokes  replied,  "No,  for  myself.** 

Several  theories  are  relied  upon  to  justify 
the  action  and  nonaction  of  Mr.  Stokes,  upon 
none  of  which,  however,  did  the  courts  below 
unite  in  pronouncing  Judgment  Those  theo- 
ries are  (1)  that  there  was  a  rescission  of  the 
reorganization  agreement;  (2)  that  there  was 
a  lawful  modification  of  that  agreement;  (3) 
that  there  was  a  ratification  by  the  plaintiffs; 
and  (4)  tiiat  there  was  such  laches  on  their 
part  as  to  defeat  tiieir  cause  of  action.  We 
will  now  consld^"  these  theories  of  defuse 
in  the  order  named. 

1.  Besdssionl  It  Is  not  claimed  that  Mr. 
Stokes  could  rescind  his  contract  upon  any 
ground  that  existed  when  It  was  made,  such 
as  fraud,  Inadequacy  of  consideration,  mis- 
take, or  illegality.  Nor  could  he  rescind  for 
nonperformance  by  the  reorganization  cwu- 
mlttee  representing  the  bondholders,  tor  the 
contract  was  at  mee  performed ,  by  them,  so 
far  as  It  related  to  him  personally,  by  the 
amendment  of  the  decree  so  as  to  declare  his 
certificates  valid,  and  the  withdrawal  of  the 
appeal  brought  to  test  their  validity.  There 
was  no  failure  of  consideration,  and  no  reser- 
vation (tf  the  right  to  rescind.  The  ground 
upon  which  it  is  now  claimed  that  a  resets* 
Blon  could  have  been  made  is  that  through  the 
wrongful  act  of  a  thkd  party  the  property 
bad  become  of  less  value  than  It  was  when 
the  contract  was  entered  into.  There  was, 
however,  no  rescission  upon  this  ground  or 
upon  any  other.  The  only  evidence  of  any 
attempt  to  rescind  is  that  Mr.  Stokes,  on  the 
day  after  the  wires  were  cut  stated  to  his 
own  attorney,  Mr.  Lauterbacti,  In  the  pres- 
ence of  Mr.  Townsend,  the  chairman  of  the 
reorganization  committee,  that  he  could  not 
carry  out  the  agreement  Effective  rescis- 
sion require^  a  lawful  right  to  rescind,  due 
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nottbe  of  an  intention  to  rescind,  and  the 
restoration  of  benefits  received  by  the  party 
attempting  to  rescind,  so  that  tbe  other  party 
may  be  placed  In  statn  quo.  Eren  If  tlie 
most  complete  rigbt  of  rescission  exists,  It 
cannot  be' exercised  without  a  return  or  an 
offer  to  return  such  benefits.  'I'he  only  ex- 
ception emphasizes  the  rule.  Kley  t.  Healy, 
127  N.  Y.  555,  561,  28  N.  B.  593.  Mr.  Stokes 
made  no  attempt  or  offer  to  return  tbe  sub- 
stantial benefits  that  he  had  received.  He 
did  not  procure  or  offer  to  procure  a  reamend- 
ment  of  the  decree  by  striking  out  the  clause 
recognizing  the  validity  of  his  certificates,  or 
to  revive  the  appeal.  Retaining  all  that  he 
had  received,  he  simply  said  that  he  could 
not  perform.  A  contract  caxinot  be  thus  put 
aside,  for  one  party  cannot  speak  for  both, 
or  bind  and  loose  both  at  his  discretion.  Even 
upon  the  assumption  tiiat  Mr.  Stokes  bad  tbe 
right  to  rescind,  and  that  bis  notice  of  Inten-. 
tlon  was  sufficient,  there  was  no  valid  res- 
cission on  account  of  his  failure  to  restore  the 
benefits,  and  to  place  the  other  parties  in  tbe 
same  condition  that  they  were  when  the  con- 
tract was  made.  It  is,  however,  very  doubt- 
ful whether  Mr.  Stokes  intended  his  declara- 
tion to  his  own  counsel.  In  the  presence  of  a 
member  of  the  reorganization  committee,  to 
be  a  notice  of  Intent  to  rescind;  for,  two 
montlis  after  the  alleged  rescission,  and  six 
weeks  after  the  sale  in  foreclosure,  be  made 
an  affidavit  in  a  proceeding  commenced  by 
one  Bill  to  have  the  foreclosure  decree  amend- 
ed so  as  to  provide  that  the  receivers'  certif- 
icates should  sliare  in  tbe  proceeds  of  the 
sale  In  the  order  of  the  equities  of  the  claims 
underlying  them,  In  which  he  recognized  the 
reorganization  agreement  as  In  existence, 
made  no  claim  that  it  had  been  rescinded, 
and  admitted  that  he  was  to  buy  the  prop- 
erty for  the  committee,  and  turn  tbe  same 
over  to  them,  or  to  any  corporation  to  be  des- 
ignated by  them.  A  similar  affidavit  was 
made  by  Mr.  Townsend  In  another  legal  pro- 
ceeding, and  used  In  court  with  tbe  knowl- 
edge and  consent  of  the  counsel  for  Mr. 
Stokes.  We  think  that  the  oral  agreement 
of  Mr.  Stokes  with  the  committee  was  never 
rescinded  or  abandoned. 

2.  Modification.  The  reorganization  com- 
mittee were.  In  a  broad  sense,  trustees  for  tbe 
benefit  of  the  bondholders,  and  were  bound 
to  protect  their  Interests  in  every  reasonable 
way.  Their  powers  were  defined  and  limited 
by  the  reorganization  agreement  Whfie  they 
had  a  wide  discretion  as  to  all  matters  not 
specifically  provided  for,  as  to  those  matters 
they  were  bound  to  compliance  with  the 
stipulations  of  the  agreement,  which  they 
could  neither  set  aside  nor  disregard.  They 
had  no  power  to  change  that  agreement  with- 
out the  consent  of  the  bondholders,  whose 
representatives  they  were.  They  conld  not 
recast  It  nor  surrender  rights  which  it  ex- 
pressly secured  to  the  bondholders.  In  viola- 
tion .of  their  duty,  they  entered  into  a  modi- 
flcatlott  of  tbe  reorganization  agreement,  and 
61  N.£.-21 


thereby  materially  increased  the  amount  of 
first  mortgage  bonds  going  to  Mr.  Stokes,  and 
provided  that  the  stocks  and  securities  of  the 
subsidiary  companies  should  be  left  out  of  the 
new  mortgages,  and  that  the  new  corporation 
should  be  authorized  to  "dispose  of  them  upon 
such  terms  aa  It  may  deem  proper,  using  tbe 
proceeds  thereof  for  the  benefit  of  itself." 
This  subjected  these  securities  to  the  will  of 
Mr.  Stokes,  who  was  to  be  the  owner  of  $2,- 
250,000  out  of  the  $3,000,000  of  stock  of  the 
successor  company.  When  this  property  of 
the  bondholders  was  subsequently  used  to 
secure  money  lent  by  Stokes  to  the  new  com- 
pany, it  virtually  went  to  secure  him  Indi- 
vidually for  loans  made  to  himself  in  a  cor- 
porate capacity.  Tbe  reorganization  agree- 
ment was  specific  in  providing  that  the  new 
mortgages  should  cover  all  the  property.  In- 
cluding the  stocks  and  securities  by  which 
the  subsidiary  lines  were  controlled.  If  they 
had  power  to  modify  or  dispense  with  this 
stipulation,  they  had  power  to  disregard  tbe 
agreement  in  every  particular,  and  to  enter 
Into  a  new  and  wholly  inconsistent  contract 
without  tbe  consent  of  the  bondholders  for 
whom  they  were  acting.  They  could  thus  set 
aside  and  subvert  the  very  instrument  which 
was  the  source  of  all  their  power.  It  is  Idle 
to  claim  that  they  could  change  or  dispense 
with  an  express  stipulation  of  the  agreement, 
or  that  In  doing  so  they  acted  in  good  faith. 
Even  if  they  acted  In  good  faith  as  matter 
of  fact,  they  are  presumed  to  have  acted  in 
bad  faith  aa  matter  of  law.  They,  In  effect, 
gave  away  property  which  belonged  to  the 
bondholdera,  and  which  was  essential  to  the 
control  of  the  auxiliary  lines,  and  without 
which  the  new  company,  whose  corporate 
name  expressed  the  Idea  of  uniting  all  the 
lines,  would  become  substantially  helpless, 
because  its  system  would  be  destroyed. 
Both  of  the  courts  below  united  in  boldlner 
that  the  reorganization  committee  had  no 
power  to  thus  alter  the  terms  of  the  reorgani- 
zation agreement,  except  by  the  consent  of  all 
the  bondholders  who  had  become  parties 
thereto,  although  the  special  term  held  that 
the  Increase  in  tbe  amount  of  first  mortgage 
bonds  of  tbe  new  company  which  Mr.  Stokes 
was  to  receive  was  within  the  power  con- 
ferred by  the  original  agreement.  This  was 
put  upon  the  ground  that  they  could  use  first 
mortgage  bonds  to  raise  money  in  order  to 
carry  out  the  plan,  overlooking  the  fact  that 
Mr.  Stokes  bad  already  agreed  to  provide 
such  money  as  should  be  needed  for  that 
purpose.  Of  course,  if  Stokes'  advances,  to- 
gether with  bis  receivers'  certificates,  should 
amount  to  ¥900,000,  he  would  be  entitled  to 
that  sum  in  the  first  n^ortgage  bonds  of  the 
new  company;  but  the  committee  modified 
the  agreement  so  aa  to  give  him  $900,000  in 
such  bonds,  whether  his  advances  and  re- 
ceivers' certificates  amounted  to  that  sum  or 
not.  This  modification,  in  view  of  subse- 
quent events,  may  not  be  Important,  but  the 
attempt  to  give  Mr.  Stokes  the  stockB  and 
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aeemltles  In  qnestloii  for  xaj  purpose  what- 
ever was  bejond  tbe  power  at  the  committee, 
and  a  Tlolatlon  of  the  trust  confided  to  them. 
If  they  had  power  to  glTe  blm  the  auxiliary 
lines,  they  could  hare  given  him  the  main 
line.  If,  by  their  own  action,  they  could 
enlarge  their  powers  In  one  respect,  they 
could  do  so  In  all  respects.  Their  action  was 
beyond  their  authority,  and  void.  They 
could  not  add  to  their  authoil^  by  changing 
the  agreement,  which  was  the  source  and 
limit  of  their  power,  any  more  than  one  can 
add  to  his  statnre  by  taking  thought 

3.  Batlflcation.  The  trial  court  found  that 
on  August  10,  1885,  one  of  the  plaintiffs  rati- 
fied the  modification  agreement,  made  three 
days  before,  by  requesting  Mr.  Stokes  "to 
get  back"  from  the  receiver  the  sum  of 
$2,000  that  he  had  advanced  to  meet  his  ex- 
penses, and  accepting  repayment  accordingly. 
These  expenses,  according  to  the  decree  In 
foredlosnre,  were  the  first  lien  on  the  pro- 
ceeds of  the  sale,  and  the  amount  paid  down 
In  cash  to  the  referee  on  July  3lBt,  the  day 
of  sale,  was  much  more  than  was  necessary 
to  cover  them.  Moreover,  Mr.  Stokes  had 
agreed  to  furnish  the  receiver  with  all  funds 
necessary  to  carry  out  the  plan  of  reorgan- 
fiEatlon,  which  Included  the  receiver's  ex- 
penses. There  was  no  exptem  agreement  to 
ratify,  for  nothing  was  said  upon  the  sub- 
ject There  was  no  eonslderatlcm  for  any 
Implied  ^[reement,  for  Mr.  Oox  received 
nothing  but  what  was  due  him  In  any  event, 
and  the  money  for  the  purpose  was  at  the 
time,  or  should  have  been.  In  the  receiver's 
hands.  No  one  was  misled  by  the  transac- 
tion, nor  was  any  action  based  thereon  by 
any  one  to  his  prejudice.  Mr.  Cox  did  not 
agree  to  do  anything  If  the  repayment  was 
made.  The  tacts,  however,  according  to  the 
undisputed  evidence,  were  not  precisely  as 
found  by  the  court  Tbe  sum  of  $2,000  was 
not  advanced  by  eltiier  of  the  plaintiffs,  but 
by  Farley  Cox,  a  Inother  of  Ttfwnsend  Oox, 
wbo  asked  Mr.  Stokes  to  get  the  receiver  to 
p^  back  tbe  money  to  the  one  who  had  lent 
it  to  him.  Mr.  Onthrle,  the  counsel  for  the 
reorganisation  committee,  and  Mr.  Townsend, 
its  chairman,  made  the  same  request  The 
plaintiffs*  firm,  which  had  been  dissolved  at 
the  time,  had  nothing  to  do  with  tiie  loan  or 
the  repayment  tiiereot  Neither  of  the  ^aSn- 
tlffs  was  shown  to  be  directly  or  Indltectly 
liable  for  the  loan.  While  Stokes,  In  fact, 
furnished  the  money  with  which  the  receiver 
repaid  Mr.  Farley  Cox,  the  receiver  was  law- 
fully bound  to  pay  the  loan  from  money  that 
he  had  received  for  that  purpose.  If  he  had 
used  the  money  for  another  purpose,  he  was 
not  discharged  from  the  oblation  of  pay- 
ment on  that  account  Mr.  Stokes  was  not 
requested  by  either  plaintiff  to  furnish  tbe 
money,  and  It  does  not  appear  that  he  advan- 
ced anything  which,  under  Uie  reorganization 
agreement  he  was  not  obliged  to  pay.  Nei- 
ther his  position  nor  that  of  the  receiver  was 
In  any  way  altered  by  anything  said  or  done 


by  Mr.  Cox.  No  defense  founded  on  waiver 
or  estoppd  was  pleaded,  and,  as  we  think, 
none  was  establifthed,  for  scarcely  one  of  the 
essential  elements  was  proved.  There  was 
no  evidence  that  the  plaintiffs  intended  to 
forego  any  advantage  or  to  surrender  any 
right.  Nothing  was  done  by  them  inconsist- 
ent with  tbe  existence  of  the  rights  now 
sought  to  be  enforced  or  with  their  Intention 
to  rely  upon  those  rights.  There  was  no 
consideration,  intent  mldeadlng  conduct 
change  of  jMsltton,  or  mutual  understanding 
from  which  a  waiver  or  estoppel  could  proj)- 
erly  be  inferred. 

4.  Laches.  Neither  of  the  opinions  writ- 
ten in  the  courts  below  gave  this  point  any 
notice.  Whether  the  equitable  doctrine  of 
laches,  as  distinguished  from  the  statute  of 
limitations,  now  exists  in  this  state,  is  open 
to  serious  doubt  Galway  v.  Hallway  Co., 
128  N.  Y.  182,  143,  28  N.  B.  479;  Derby  v. 
Tale,  IS  Hun,  273;  Throop's  note  to  section 
41^  Code  Glv.  Proc.;  Wood,  Urn.  62;  2  Perry. 
Trusts,  i  896.  But,  whatever  tbe  law  upon 
the  subject  may  be,  there  Is  no  reasonable 
foundation  for  the  claim  that  the  plaintiffs, 
by  their  lacb^i,  have  forfeited  their  rights 
undar  the  reoi^anlzation  agreement  and  the 
violation  thereof  by  certain  of  the  defend- 
ants. This  action  was  commenced  within 
two  weeks  after  the  refa«e'B  report  of  tiie 
sale  In  foreclosure  vres  filed,  and  within  30 
days  after  the  sale  the  Roebllng  acUon,  which 
is  stUl  undetermlhed,  was  brought  against 
these  same  defendants,  attacking  the  modi- 
fled  agreement,  asking  that  the  reorganiza- 
tion agreement  should  be  performed,  and 
that  the  United  Lines  Telegraph  Company 
should  be  directed  to  execute  the  first  and 
second  mortgage  bonds  covering  all  the  jnrop- 
erty  sold  and  purchased  at  tbe  sale.  Several 
motions  to  set  aside  the  sale  had  also  been 
made,  and  one  of  them,  at  least,  was  pending 
for  a  long  time.  Enowh^  that  their  pro- 
ceedings were  thus  attacked,  Stokes,  tbe  com- 
mittee, and  the  United  Lines  Telegraph  Com- 
pany contlnned,  In  defiance  of  the  reo^anlza- 
tlon  agreement  to  carry  on  their  scheme,  as 
embodied  In  tbe  modified  agreement  Under 
these  circumstances,  no  one  could  have  been 
misled,  simply  because  the  plali^fEs  waited 
to  see  whether  relief  would  come  through  tbe 
lading  litigation,  or  whether  the  sale  would 
be  confirmed,  before  commencing  their  action. 
The  defendants  proceeded  at  their  pwll,  be- 
cause tiuy  had  full  notice  that  some^of  the 
bondholders,  at  least,  bad  not  acquiesced  In 
their  unlawful  acts,  but  were  active  In  the 
assertion  of  their  rights.  We  repeat,  as  ap- 
plicable to  this  case,  so  far  as  the  question 
of  ladi«  Is  concerned,  the  language  of  tbe 
court  In  Boardman  v.  Railway  Co.,  84  N.  T. 
1S7,  188;  "It  iu>pears  that  tiiere  has  been, 
ever  since  tbe  expiration  of  the  time  when 
the  dividends  were  due,  on  active  and  con- 
tinuous litigation,  and  a  sharp  controversy 
In  the  courts  with  other  parties  agaJnst  the 
old  corporation  and  the  defendant,  by  stock- 
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bolden  vho  are  idndlarly  sltoated  witb  the 
plaintiffs,  to  recover  dividends  open  the  pre- 
ferred itock.  *  *  •  Tbe  defendant  necea- 
aarUy  was  acquainted  with  the  character  of 
the  Utlgatlon,  with  the  Questions  InvolTed, 
and  the  claim  of  the  preferred  stockholders 
to  the  dividends,  and  in  the  face  of  these 
facta,  with  fall  notice  of  the  nature  of  the 
claim,  has  no  vronnd  for  insisting  that  it 
would  have  acted  otherwise  If  the  plaintiffs 
bad  Bued  at  an  early  day.  It  was  not  re- 
quired that  each  particular  stockholder 
shonld  sue  for  his  share  of  the  dividends  to 
preclude  the  defendant  from  claiming  an  so- 
quiescence  and  estoppel;  and  It  Is  quite  snf- 
flcient  that  It  was  advised  of  the  character 
of  the  claim  of  the  respective  stockholden. 
The  plaintiffs  and  other  stockholders  were 
entirely  Jnstlfled  In  awaiting  the  result  of 
suits  pending  without  Incurring  the  hazard 
of  losing  their  rights  on  account  of  the  late- 
ness of  their  demand."  So,  the  plaintiffs  In 
this  action,  under  all  the  circumstances,  wers 
not  obliged  to  sue  more  promptly  in  order  to 
save  tbelr  rights.  They  had  a  cause  of  ac- 
tion, and  did  not  lose  It  by  their  silence,  even 
If  they  knew  that  Mr.  Stokes  was  advancing 
money  on  the  strength  of  the  modified  agree- 
ment, because  he  Is  presumed  to  have  known 
tiiat  that  agreement  was  made  without  an- 
tbority,  and  he  had  notice  from  various  legal 
proceedings  against  himself  and  others  that 
the  bondholders  were  attacking  It  on  that 
ground.  There  was  no  estoppel,  because  be 
had  no  right  to  act  in  reliance  upon  the 
silence  of  some  bondholders,  when  others 
were  acting  in  behalf  of  all.  The  summons 
and  complaint  In  the  Roebllng  suit  were  serv- 
ed on  him  individually,  and  as  president  of 
the  United  Lines  Telegraph  Company,  in  Au- 
gust. 188S.  The  object  of  that  action  was  to 
restrain  the  execution  of  the  modified  agree- 
ment, and  to  compel  i>erformance  of  the  re- 
organization agreement  TtiQ  iiendency  of 
this  repcesentatlve  action  was  sufllctent:  no- 
tice to  Mr.  Stokes  and  the  other  defendants 
therein  that  the  bondholders  were  actively  re- 
sisting the  new  scheme,  and  were  Insisting 
that  he  should  perform  his  contract;  and  nei- 
ther he  nor  his  company  can  now  claim  that 
their  subsequent  action  was  taken  In  reliance 
upon  the  acquiescence  of  the  bondholders. 
The  reo^antzatlon  agreement  was  signed  by 
more  than  100  different  parties,  and  it  was 
not  necessary  that  each  should  sue  in  order 
to  preserve  his  rights.  Suit  by  one  of  a  class, 
In  behalf  of  all,  ralleves  all  from  the  Imputa- 
tion of  laches. 

Without  expressing  any  consideration  of 
Incidental  points  urged  by  tbe  learned  coun- 
sel for  the  respondents,  we  have  reached  tbe 
conclusion  that  no  absolute  defense  was  es- 
tablished, and  that  the  plaintiffs  are  entitled 
to  some  relief,  tbe  extent  of  which  must  de- 
pend upon  the  facts  found  on  the  new  trial, 
which  it  Is  our  duty  to  award.  In  view  of 
the  large  advances  mads  by  Mr.  Stokes,  and 
the  doubtful  success  of  the  enterprise  in  any 


event,  It  may  be  that  the  relief  will  prove  of 
slight  value  to  the  plaintiffs;  but  we  cannot 
withhold  Justice  from  them  because  their 
rights  are  smalL  Doubtless,  specific  perform- 
ance of  the  rights  of  the  bondholders  cannot 
now  be  had  In  Justice  to  third  parties.  Farm* 
era'  Loan  ft  Trust  Co.  ▼.  Bankers*  ft  Mer- 
chants' TeL  Co.,  119  N.  T.  15,  23,  28  N.  B. 
173L  We  think,  however,  that,  upon  the 
facts  as  they  now  appear,  the  plaintiffs  are 
entitled' to  an  acjconntlng  upon  an  equitable 
basis,  such  as  the  probable  value  of  the  new  * 
second  mortgage  bonds  If.  the  reorganization 
agreement  had  been  performed,  crediting  Mr. 
Stokes  with  all  moneys  properly  advanced  or 
expended  by  him,  or  to  such  damages  aa  they 
can  establish  for  the  breach  of  the  agree- 
ment At  present  they  have  nothing  for  their 
bonda  deposited  with  the  committee  of  the 
par  value  of  1731,000.  the  actual  value  of 
which,  though  much  less,  was  something. 
They  have  never  received  even  the  second 
mortgage  bonds,  and  the  absolute  dismissal 
of  tbelr  complaint  upon  the  merits  left  them 
helpless.  The  Judgment  should  be  reversed,, 
and  a  new  trial  granted,  with  costs  to  abide 
the  event  AU  concur,  except  PARKER,  O. 
J.,  not  sitting,  and  ORAT  and  O'BRLEN, 
not  TOtlofr   Judgment  revened,  eta 


(174  111.  2U) 
JODTEH  et  aL  V.  DUNCAN  et  al.« 
(Supreme  Court  o'  IIHdoIs.    June  18,  1898.) 

WiTKBSSaS— HDBBAItD  ATiD  WltM  —  VaNDOS  IXB 
PORCBASSa— SPBOiriO  FsaFORIUVOB  —  Mobtojl- 

OBs—HoTicB— Possession— Fbaudolbht  CoB' 

▼BTANOIS. 

1.  A  wife's  dedarations  cannot  be  prored 
by  the  haBband,  in  an  action  not  t>etween  them. 

2.  The  purchaser  of  a  foreclosure  certificate 
assi^ed  it  to  bis  wife,  to  whom  the  deed  wna 
issued,  and  then  gave  the  mortgagor  a  bond  for 
deed,  on  the  back  of  i^hich  the  wife  indorsed  a 
receipt  of.  tbe  consideration.  The  hosband  tes- 
tified that  he  acted  as  the  wife's  agent  in  mak' 
Ing  the  contract  sad  others  testified  to  ad- 
missions by  the  wife  that  the  transaction  was 
a  loui  to  the  mortgagor  to  enable  him  to  re- 
deem, and  that  It  had  been  repaid.  Hdd,  that 
the  obligees  of  the  bond  were  entitled  to  spe- 
cific performance  agaiust  tbe  wife's  heirs. 

8.  To  enable  a  mortgagor  to  redeem,  the  cer> 
tlficate  of  sale  was  purcbased  by  one,  and  as- 
signed to  his  wife,  after  which  he  gave  the 
mortgagor  a  bond  for  deed,  the  mortgagor  re- 
maining in  pfisseflsion.  The  holder  of  the  oer^ 
tificate  then  mortgaged  the  premises.  Eeld, 
that  the  mortgagee  took  with  notice  of  the 
obligee's  rights. 

4.  Evidence  that  the  purchaser,  after  pay- 
ing the  consideration  of  a  bond  for  deed,  would 
not  receive  the  deed  beoiuse  there  had  been 
some  trouble  between  his  brother  and  another 
person,  and  that  he  was  expecting  more  trouble,  ' 
does  not  show  that  he  kept  the  property  out  - 
of  his  own  name  to  avoid  payments  of  his 
debts,  BO  as  to  defeat  spenfic  performancer  ' 
where  the  premises  were  his  homestead. 

Error  to  circuit  court,  St  Clair  county. 

Bill  by  Daniel  Joiner  and  another  against 
Larkln  Duncan  and  others  for  specific  xier- 
formance.  There  was  a  decree  for  defend- 
ants, and  oomplalnanta  bring  error.  B»> 
versed. 

iXtehMiIng  dutod  October  9.  U8& 
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John  B.  Hay  and  Wm.  Winkelroann,  for 
plaintiffs  in  error.  Bopieqoet,  Frnln  &  Baker, 
for  defendants  In  error. 

CRAIG,  J,  This  was  a  bill  in  equity, 
brought  by  the  plaintlfTs  In  error  to  enforce, 
the  speciOc  performance  of  a  contract  for  the 
conveyance  of  a  tract  of  land  In  St.  Clair 
county  consisting  of  15  acres,  described  as  lot 
10.  being  a  part  of  the  N.  W.  M  of  section  2, 
township  2  N.,  range  7  W.,  and  also  to  remove 

'as  a  cloud  on  the  title  a  certain  mortgage 
executed  by  Hannah  Duncan  to  Anthony 
Pfeiffer  for  the  sum  of  $500.  The  cause  pro- 
ceeded to  a  hearing  on  the  pleadings  and 
evidence,  and  the  court  entered  a  decree  dis- 
missing the  bill,  and  also  entered  a  decree  of 
foreclosure  in  the  cross  bill  of  Anthony  Pfeiff- 
er, decreeing  the  premises  to  be  sold  in  pay- 
ment of  the  (500  mortgage  held  by  him.  To 
reverse  the  decree  the  complainant!  sued  out 
this  writ  of  error. 

It  is  averred  in  the  bill  and  admitted  in  the 
answers  that  on  July  7,  1885,  Dantel  and 
Mary  Joiner  were  the  owners  In  fee  of  the 
premises  in  controversy.  They  then  resided 
on  the  land,  and  had  resided  upon  It  for  a 
number  of  years  before.  On  the  date  last 
mentioned,  as  appears  fron:  the  evidence, 
plaintiffs  in  error  mortgaged  the  land  to 
James  Waugh  to  secure  the  sum  of  $175.  In 
1886,  Waugh  died,  and  Joseph  M.  Dill,  admin- 
istrator of  his  estate,  foreclosed  the  mortgage. 
The  premises  were  sold,  and  bid  off  by  Dill 
for  $273.80,  and  a  certificate  of  purchase  was 
issued  to  him  bearing  date  June  28,  1886. 
On  the  27th  day  of  June,  1887,  Dill  assigned 
tJie  certificate  to  Larkin  Duncan,  and  on  the 
22d  day  of  November,  1887,  Duncan  assigned 
the  certificate  to  his  wife,  Hannah  Djincan, 
and  on  the  7th  day  of  February,  1888,  she  ob- 
tained a  deed.  It  also  appears  from  the  evi- 
dence that  after  the  Duncans  had  procured 
an  assignment  of  the  certificate  of  purchase 
a  contract  was  executed  and  delivered  to  the 
Joiners,  which  read  as  follows: 

"Know  all  men  by  these  presents,  that  I, 
Larkin  Duncan,  of  St.  Clair  county,  Illinois, 
am  held  and  firmly  bound  nnto  Mary  Joiner 
and  Daniel  Joiner  In  the  sum  of  $300,  for  the 
payment  well  and  truly  to  be  made  I  bind  my- 
self, my  heirs,  executors,  administrators,  and 
each  and  every  of  them.  The  condition  of  the 
obligation  Is  such  that  if  the  said  Mary  and 
Daniel  Joiner  shall  well  and  truly  pay,  or 
cause  to  be  paid,  unto  said  Duncan,  her  ex- 
ecutors, administrators,  or  assigns,  the  sum 
of  $50  on  the  first  day  of  August,  1888:  $50 
«n  the  first  day  of  August,  1889;  $50  on  the 

.first  day  of  August,  1860;  $50  on  the  first 
day  of  August,  1891;  $50  on  the  first  day  of 
August,  1892;  and  the  balance  on  the  first 
day  of  August,  1893,— out  of  said  several  pay- 
ments when  made  the  interest,  at  the  rate 
of  eight  per  cent.  Is  to  be  taken  ont  on  the 
sum  of  $295.65,  and  balance  of  said  $50  pay- 
ment to  be  credited  on  the  sum  of  $295.65, 
ontU  the  full  sum  is  paid.  Upon  the  payment 


of  said  last-named  sum  of  money,  together 
with  the  interest  thereon  as  herein  specified, 
said  Duncan  hereby  agrees  to  convey  to  said 
Mary  and  Daniel  Joiner  lot  No.  ten  (10),  being 
part  of  the  south-west  quarter  of  the  north- 
west quarter  of  section  2,  township  2  north, 
range  7  W.,  containing  fifteen  acres,  aa  will 
more  fully  and  at  large  appear  on  a  plat  of 
said  section  No.  2  recorded  In  the  recorder's 
ofi9ce  of  St.  Clair  county.  Illinois,  hi  Book  A 
of  plats,  at  page  246.  Bnt,  If  default  shall 
be  made  In  the  payment  of  any  or  either  of 
said  several  sums  of  money  on  the  days  and 
times  mentioned  and  appointed  berehi,  then 
this  bond  to  be  void;  otherwise  to  be  In  full 
force  and  virtue. 

Us 

'Xarkin  X   Duncan.  [Seal.] 
mark. 

"Attest:  William  Winkelmann." 

Respecting  this  contract,  Larkin  Duncan 
testified,  as  appears  from  the  abstract,  as 
fellows:  "The  contract  was  made  to  her.  I 
was  acting  as  her  agent  She  furnished  the 
money.  The  money  she  furnished  was  paid 
back.  Joiner  sent  money  several  times.  I 
won't  say  exactly  how  much,  but  many  times 
I  would  go  there,  and  Joiner  would  say, 
There  Is  some  money  for  you;'  and  I  said, 
'Joiner,  I  will  take  it  to  her,  and  let  her  keep 
the  books.  I  don't  know  anything  about 
that  Yon  and  her  made  the  contract  siid  I 
don't  know  anything  about  It  but  I  will  carry 
it  to  her,  and  she  shall  keep  an  account*  She 
kept  the  account  and  kept  it  all  settled  up 
with  Joiner.  I  was  right  there  when  that 
piece  of  paper  was  made  with  her  name  on 
the  back  of  it"  Witness  was  shown  the  writ- 
ing on  the  back  of  the  contract  and  said: 
"That  Is  her  handwriting.  She  acknowledged 
payment  In  full,  but  Joiner  wouldn't  receive 
the.  deed.  He  told'her  he  did  not  want  a  deed 
just  now.  There  appeared  some  other  trouble 
that  he  was  afraid  he  might  get  into,  and  he 
didn't  want  the  deed."  Counsel  read  in  evi- 
dence the  receipt  on  the  back  of  said  contract 
above  set  forth,  as  follows:  "Bond  for  a 
Deed.  L.  Duncan  to  Mary  and  Daniel  Joiner. 
Received  of  Dantel  Joiner  and  Mary  B.  Joiner 
on  sed  note  $300.  16th  of  October,  1893 
Hannah  Dnncan."  Duncan  fnrther  testified: 
"Before  she  died  she  told  her  heirs  to  deed 
this  property  back  to  the  Joiners;  that  the 
Joiners  had  paid  her  all  they  owed  her.  She 
wrote  that  on  the  back,  right  before  the  Join- 
ers. I  had  no  interest  In  that  thing.  The 
money  was  advanced  by  her  entirely.  She 
got  the  money  that  she  advanced  to  the  Join- 
ers from  Mr.  Fischer."  In  connection  with 
this  evidence,  the  complainants  called  as  a 
witness  Gustave  Vlncoit  who  testified  as 
follows:  "Mrs.  Duncan  told  me  that  Daniel 
Joiner  was  an  honest  man;  that  he  had  paid 
her  every  dollar  that  he  owed  her.  She  ■^as 
sick  at  the  time,  and  was  talking  about  her 
business.  She  said  she  had  stood  for  him, 
and  he  had  paid  her  every  dollar  that  be  owed 
her.  This  was  about  two  years  before  her 
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death."  Mrs.  TowDsend,  another  witness, 
testified:  "In  a  eonrersatlon  I  had  with  Mrs. 
Dnncan  I  said,  *Mr.  Joiner  Is  a  very  nice 
man.*  She  said,  *Tes;  and  a  very  honest 
man.  He  owed  me  $300,  and  he  paid  me  In 
full  for  all  of  It'  I  think  she  said  she  held 
his  notes.  She  said  she  furnished  this  money 
for  a  mortgage  on  his  land,  and  he  had  paid 
her  up  for  It   I  think  this  was  In  1894." 

The  statute  of  frauds  was  not  pleaded  or 
relied  upon  as  a  defense  In  this  case,  and  the 
only  question  to  be  determined  Is  wliether 
the  evidence -Introduced  on  the  hearing  was 
sufficient  to  entitle  complainants  to  the  relief 
prayed  for  in  the  bUL  In  passing  upon  that 
question  it  will  be  necessary  to  exclude  from 
consideration  that  portion  of  Larkin  Dnncan's 
evidence  wherein  he  testified  to  the  declara- 
tions of  Ills  wife,  Hannah  Duncan,  as  such 
evidence  was  not  admissible  at  common  law 
or  under  the  statute.  Goelz  t.  Qoelz,  157  lU. 
41,  41  N.  £1  756.  If  this  action  had  been 
one  between  husband  and  wife,  the  evidence 
might  have  been  competent;  but  the  action 
was  not  between  husband  and  wife,  and  the 
declarations  of  the  wife  could  not 'be  proven 
by  her  husband.  Excluding,  therefore,  that 
part  of  Duncan's  evidence  In  regard  to  the 
declarations  of  the  wife,  we  think  there  re- 
mains ample  evidence  to  authorize  a  decree 
in  favor  of  the  complainants.  The  land  in 
controversy  had  been  sold  in  satisfaction  of 
a  mortgage  given  by  Daniel  and  Mary  Joiner 
to  Waugb.  They  were  desirous  of  making 
an  arrangement  with  some  person  to  advance 
the  money  to  redeem  the  land  and  give  them 
time  to  pay  off  the  incumbrauce.  A.  contract 
was  made  under  which  the  money  necessary 
to  pay  off  the  mortgage  was  advanced,  and 
tike  certificate  was  assigned  to  Ijarkin  Dun- 
can, and  he  assigned  it  to  bis  wife.  They 
never  bought  the  land.  There  Is  no  evidence 
in  the  record  tending  to  prove  that  Duncan 
or  his  wif $  purchased  tills  land  from  any  per- 
son. The  form  the  transaction  assumed,  In 
the  absence  of  other  evidence,  might  Indi- 
cate that  Hannah  Duncan  was  a  purchaser, 
but  that  Is  all.  Larkin  Duncan  testified  that 
he  acted  as  agent  for  his  wife,  and  she  fur- 
nished the  money  to  take  up  the  certificate 
of  purchase;  and  the  money  she  furnished 
was  paid  back.  In  addition  to  this  evidence, 
the  receipt  of  Hannah  Duncan  on  the  back 
of  the  contract  shows  that  she  received  the 
money.  Moreover,  the  evidence  of  Mrs. 
Townsend  shows  that  Mrs.  Duncan  held  the 
land  88  security  for  the  money  she  advanced 
to  pay  off  the  Waugh  mortgage,  and  that  ehe 
had  been  repaid.  If,  then,  Hannah  Duncan 
took  on  assignment  of  the  certificate  of  pur- 
chase, and  held  the  title  as  security  for  the 
repayment  of  the  money  she  advanced  with 
interest,  under  an  agreement  made  by  her 
husband  as  her  agent  that  the  title  should  be 
reconveyed  to  Daniel  and  Mary  Joiner  upon 
the  payment  of  $295.65.  and  interest  thereon, 
when  the  money  was  paid,  as  the  evidence 
showi  it  was,  on  the  16th  day  of  October, 


189S,  she  was  hound  to  make  a  deed  to  them 
at  any  time  they  might  require  it 

One  other  feature  of  the  case  remains  to 
be  considered.  It  appears  that  on  the  10th 
day  of  October,  1894,  Hannah  Duncan  execut- 
ed a  mortgage  on  the  premises  to  one  An- 
thony Pfeiffer  to  secure  the  payment  of  $500, 
which  was  acknowledged  and  duly  recorded 
in  the  recorder's  office  In  8t  Clair  county.  At 
the  time  this  mortgage  was  executed  Daniel 
and  Mary  Joiner  were  in  the  actual  possession 
of  the  premises,  residing  thereon.  Their  pos- 
session was  notice  to  all  persons  of  the  titie 
they  held  on  the  premises.  Actual  possession 
of  land  la  notice  equal  to  the  record  of  a 
deed  nnder  wl^ch  the  party  In  possession 
claims,  and  a  purchaser  is  bound  to  inquire 
by  what  right  or  titie  the  party  in  possession 
holds,  and  he  wlU  take  subject  to  that  titie, 
whatever  It  may  be.  Coari  v.  Olson.  01  UL 
273;  Morrison  V.  Morrison,  140  111.  575,  30  N. 
SL  768.  When  Pfeiffer  took  his  mortgage,  as 
tbe  Joiners  were  in  possession  of  the  prem- 
ises, it  was  his  duty  to  inquire  of  them  under 
what  right  or  titie  they  occupied.  Had  hd 
observed  this  duty,  he  would  have  learned 
that  Hannah  Duncan  had  no  title  which  she 
could  mortgage.  Having  failed  to  make  in- 
quiry when  it  was  his  duty  to  do  so,  he  occu- 
pies no  better  position  than  he  would  have 
occupied  if  he  had  made  inquiry  and  learned 
the  truth  in  regard  to  the  titie  to  tbe  prem- 
ises. 

It  is,  however,  claimed  In  the  argument 
that  the  title  to  the  premises  was  placed  and 
kept  In  the  name  of  Hannah  Duncan  to  en- 
able Daniel  Joiner  to  avoid  the  payment  of 
certain  Indebtedness  which  creditors  were  en- 
deavoring to  collect  from  him.  We  find  no 
evidence  in  the  record  upon  which  this  posi- 
tion is  predicated.  The  only  evidence  found 
in  the  record  which  is  relied  upon  by  counsel 
is  the  following,  testified  to  by  Larkin  Dun- 
can: **Joiner's  brother  was  claimed  to  be 
dead,  and  he  was  not,  and  so  tills  propertT 
was  bought  with  th^  money,  don't  you  see, 
and  he  did  not  know  but  what  he  might  get 
in1»  some  trouble  yet  about  It  and  therefore 
he  would  not  take  the  deed.  The  trouble  was 
with  Charles  Thomas  at  that  time.  The 
trouble  existed  a  long  time  before  this  ar- 
rangement was  made."  Conceding  the  truth 
of  the  statement  made  by  the  witness,  it 
falls  far  short  of  establishing  the  fact  that 
Duncan  was  keeping  the  property  out  of  his 
own  name  to  avoid  the  payment  of  his  debts. 
Moreover,  the  premises  were  the  homestead 
of  the  Joiners,  worth  not  exceeding  $1,000, 
and  hence  was  not  liable  to  be  taken  and  sold 
on  Judgment;  and  hence.  If  there  had  been 
Judgments  against  them,  It  Is  unreasonable  to 
suppose  they  would  have  resorted  to  any 
scheme  to  keep  the  property  out  of  their 
names  to  defeat  the  collection  of  debts  which 
could  not  be  collected.  After  a  careful  con- 
sideration of  the  evidence,  we  are  satisfied 
complainants  were  entitled  to  the  relief 
prayed  for  in  the  bill.   The  decree  of  the  clr- 
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cult  court  wtll  tlierefwe  be  revened,  and  fiio 
cause  wHI  be  remanded,  with  dlrecttona  to 
enter  a  decree  In  favor  of  the  complainants, 
as  prayed  for  In  the  bllL  Rerersed  and  re- 
manded. 


(1S2  ind.  m 

PBBRIiESS  STONE  CO.  ▼.  WRAT.t 

(Supreme  Conrt  of  Indiana.  Oct  11,  1898.) 
Uaster  aud  Sbrtant  —  Nboliqbhob  ajid  Con- 

TRIBUTOKT  NeOLIOKNOB  —  COHPLAIHT — AMRin>* 
MEST— LmiTATIOMS— SPBCIAL  VbRDIOT— AprBAI. 

— Rbtibw — Harmlsss  Ebbos. 

1.  A  complaint  alleged  tibat  plaintiff,  while 
engaged  In  defendant's  qnany,  was  struck  by 
a  bank  of  clay  dirt,  of  original  deposit,  and 
stone,  aboQt  seren  feet  in  length  and  eight 
feet  high  and  one  foot  wide,  which  had  l>een 
loosened  by  the  removal  of  stone,  and  left 
unsupported;  that  the  bank  was  of  a  brownish 
gray  color,  and  plaintiff  considered  It  a  ledge 
of  stone,  and  it  was  not  so  exposed  to  ordinary 
Tiew  OS  to  indicate  anything  else  than  a  ledge 
of  stone,  or  a  dry,  and  the  fact  that  It  was  a 
bank  of  clay  dirt  and  stone  was  wholly  un- 
known to  plaintiff;  that  such  banks  were  un- 
usual In  the  quarry;  that  plaintiff  when  in- 
jured was  in  the  line  of  his  duty  in  the  serrice 
of  defendant,  and  had  no  knowledge  that  said 
bank  had  been  loosened  and  left  ansupported, 
and  was  in  danger  of  falling,  or  that  there  was 
any  danger  in  passing  close  to  it;  that  plaintiff 
In  no  way  cctnmbnted  to  his  injuries;  that  de- 
fendant well  knew  that  the  bank  was  not  a 
ledge  of  stone,  but  was  a  bank  of  clay  dirt  and 
stone,  loose  and  unsupported,  and  in  danger  of 
falling,  but  negligeatly  failed  to  notify  idatntiff 
of  that  fact,  and  that  there  was  danger  In  pass- 
ing close  to  the  bank,  although  defendant  wdl 
knew  that  the  duties  of  plaintiff  required  him 
to  pass  close  to  it;  and  that  the  superintend- 
ent of  the  quarry  was  near  the  bank,  and  saw 
that  the  same  was  a  mud  seam,  and  had  been 
loosened,  and  was  liable  to  dide  down  at  any 
time.  Hdd,  on  demurrer,  that  the  complaint 
sufficiently  showed  negll^nnee  of  d^endant. 
and  plaintiff's  freedom  from  contributory  neg- 
ligence. 

2.  Where  an  amended  comi>Iaint  does  not  set 
up  a  new  claim,  a  plea  of  limitation  will  be  de- 
termined with  reference  to  the  date  the  action 
was  commenced. 

3.  The  jury  found  that  mud  seams  and  dry 
seams  were  usual  in  defendant's  quarry,  of 
which  plaintiff  was  awaie;  that  he  had  work- 
ed in  the  quarry  for  over  a  year;  that  it  cov- 
ered about  one-half  an  acre;  that  plaintiff  re- 
ceived no  specific  command  on  the  day  of  his 
injory  to  go  to  the  place  where  he  was  at  work; 
that,  when  he  went  beneath  a  mud  bank  which 
afterwards  fell  on  him,  be  examined  it  with 
the  eye;  that  he  was  prevented  by  sand  and 
tninornl  deposit  from  seeing  the  exact  char- 
acter of  the  bank;  that  the  stone  which  had 
Riipported  the  bank  had  been  removed  about 
five  mintues  before  it  fell;  that  defendant's 
supcrintKident  had  one  foot  on  the  upper  edge 
of  the  bank  when  It  fell;  that,  by  so  standing, 
he  aided  in  causing  it  to  fall;  that,  for  two  or 
three  days  before,  he  knew  tiiat  the  bank  was 
a  mud  seam,  and  could  have  known  before  this 
that  it  woald  probably  fall  when  the  stone  In 
front  of  it  was  removed;  Ibat  be  knew  that 
the  bank  was  dangerous  to  plaintiff  long 
enough  before  his  injury  to  have  warned  him, 
and  prevented  the  same;  and  that  there  was 
no  mud  seam  on  the  floor  on  which  plaintiff 
was  working  except  the  one  that  fell  on  him. 
Hdd,  in  an  action  for  the,  injuries,  in  which  a 
general  verdict  was  rendered  for  plaintiff,  that 
a  refiinal  to  enter  judgment  uon  obstairte  was 
proper. 

'Rsbtarlm  dsnUd, 


4.  The  supreme  coart  will  not  weigh  the  evi- 
dence where  there  is  safflcient  evidence  to  sup- 
port the  verdict. 

6.  Error  in  permitting  counsel  to  comment 
on  certain  evidence  was  harmless,  where  the 
evidence  was  admitted  without  objection,  and 
the  remarks  were  by  way  of  recital  and  de- 
scription, and  were  withdrawn  when  objected 
to. 

Appeal  from  circuit  court,  Monroe  oountr; 
J.  B.  Wilson.  Special  Judge. 

Action  by  Granville  Wray  against  the 
Peerless  Stone  Company.  There  was  a  Judg- 
ment- for  plaintiff,  and  defen^nt  ^weals. 
AtBrmed. 

M.  F.  Dunn,  for  appellant  Londan  ft  Iioa- 
den  and  J.  B.  Sast  for  app^ee. 

HOWABD,  J.  TblB  Is  the  Ibird  M>peal  In 
this  case.  Stone  Oo.  Wni7»  10  Ind.  App. 
324,  87  N.  B.  1068;  Id.,  148  Ind.  S74,  42  N. 
B.  927.  The  Judgment  in  favor  of  appellee 
was  reversed  on  each  of  the  former  ajqpeals, 
by  reason  of  the  lnsoffl<denc7  of  the  com- 
plaint The  record  before  ua  show*  that  an 
amended  complaint  in  two  paragraphs,  was 
filed  by  appellee  on  Match  81, 1807.  It  la  al- 
l^ced  in  the  first  paragraph  ot  this  complaint 
that  on  June  8^  19S2,  appellee  and  other  em- 
ployes were  engaged  at  work  in  v;>pellanra 
atone  anarry,  near  Bedford,  in  Lawnnce 
county,  and  that  wbJle  appellee  was  then  and 
there  oigaged  In  his  duties,  "a  large  bank  of 
clay  dirt,  of  original  d^oslt,  and  stone,  about 
seven  feet  In  length  and  eight  feet  high  and 
one  toot  wide,  and  weighing  about  five  tons, 
that  had  bem  toosened  by  the  removal  <tf 
stone,  and  left  unsupported,  fell  on,  upon, 
and  against  said  plalntUT  with  great  force 
and  weight  end  braised  and  cmsbed  said 
plaintiff  to  the  ground,  and  broke  several 
bones  In  bte  body,  and  cut  and  bruised  him 
so  that  said  plaintiff  was  unable  to  move, 
and  was  completely  disabled  and  permanently 
Injured;  that  said  bank,  from  where  said 
plsintlfl  and  other  employes  of  said  defend- 
ant were  at  work,  was  of  a  brownish  gray 
color,  and  appeared  .to  said  employes  to  be  a 
ledge  of  stone;  that  said  plaintiff  considered 
it  a  ledge  of  stone,  and  the  same  was  not  so 
exposed  to  ordinary  riew  before  It  fell  as  to 
Indicate  anything  else  than  a  ledge  of  atone 
or  a  dry,  and  the  fact  that  It  was  a  bank  of 
day  dirt  and  stone  was  wholly  unknown  to 
said  plaintiff;  that  they  were  unusual  In  said 
quarry;  that  said  plaintiff,  when  so  Injured, 
was  In  the  line  of  his  du^  In  the  service  of 
the  defendant  In  performing  the  duties  re- 
quired of  him  by  said  defendant  and  had  no 
knowledge  tiiat  said  bank  of  clay  dirt  and 
atone  had  bem  loosened  and  left  unsupptnted. 
and  was  In  danger  of  falling,  and  had  no 
knowledge  whatevw  that  there  was  any  dan- 
ger In  passing  close  to  said  bank  of  clay  dirt 
and  stone,  but  was  In  entire  Ignorance  of 
the  unsafe  nmdltlon  of  said  bank."  Graieral 
allegations  are  also  made  showing  entire  ab- 
sence of  fault  on  the  part  of  ap^llee  in  caus- 
ing Us  own  Injuries,  and  that  he  "In  no 
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waj  whatever  contributed  to  the  same."  It 
Is  furtlier  alleged:  "That  said  defendant  well 
knew  that  said  hank  was  not  a  ledge  of  stone, 
but  was  a  bank  of  clay  dirt  and  stone,  loose 
and  unsupported,  and  was  In  danger  of  fall* 
Ing,  but  carelessly  and  negligently  failed  to 
notify  said  plaintiff  or  call  his  attention  to 
the  fact  that  said  bank  of  clay  dirt  and 
stone  was  loose  and  unsupported,  and  was  Id 
danger  of  falUog,  or  that  there  was  danger  In 
passing  close  to  said  Iwnk  of  clay  dirt  and 
stone,  although  said  defendant  well  knew 
that  the  duties  of  said  plaintiff  required  him 
to  pass  beneath  and  close  to  said  bank; 

*  *  *  that  the  superintendent  of  the  quar- 
ry was  up  on  the  bank,  near  said  bank  of 
clay  dirt  and  stone,  and  saw  that  the  same 
was  a  mod  seam,  and  had  been  loosened,  and 
was  liable  to  slide  down  at  any  time;  that 
said  plaintiff,  by  reason  of  said  Injuries, 

*  *  *  was  totally  disabled  from  manual 
labor  during  his  natural  life."  Conner  for 
appellee.  In  contending  that  this  complaint 
was  good  upon  demurrer,  ss  containing  at 
least  an  Imperfect  statement  of  all  that  was 
necessary  to  be  alleged  to  show  negligence 
by  appellant  In  causing  the  Injuries  sustained 
by  appellee,  and  freedom  from  fault  on  his 
part  In  contributing  to  these  Injuries,  yet  ad- 
mits that  the  complaint  might,  perhaps,  have 
been  "more  specltlc  In  some  particulars." 
With  this  view  we  are  Inclined  to  agree. 
There  is  a  vagueness  of  statement  as  to  some 
essential  allegations  that  is  quite  objection* 
able;  but  the  neceaaair  facts  are,  at  least 
imperfectly,  as  we  think,  set  out.  The  faults 
indicated  on  the  former  appeal  seem  to  have 
been  corrected. 

The  chief  objection  now  made  to  the  com- 
plaint must,  in  our  view,  be  held  untenable. 
It  Is  that  the  action  is  shown  to  t>e  barred 
by  the  statute  of  limitations.  This  objection 
is  based  on  the  circumstance  that  it  appears 
that  the  amended  complaint  was  filed  more 
than  two  years  after  the  cause  of  action  ac- 
crued. There  is  nothing  shown  In  the  plead- 
ing Itself,  or  in  appellant's  brief  in  relation 
thereto,  that  should  take  this  case  out  of 
the  general  rule,  namely,  that  an  amended 
complaint,  as  well  as  an  ammdment  to  a 
complaint,  if  it  does  not  Introduce  a  new 
cause  of  action,  has  reference  to  the  time  of 
the  filing  of  the  original  complaint.  As  stat- 
ed by  Judge  Mitchell,  In  Railroad  Co.  v. 
BlUs,  118  Ind.  222,  20  N.  B.  776:  "An  amend- 
ed complaint  has  relation  ordinarily  to  the 
date  of  the  commencemeot  of  the  action,  and 
Is  regarJed  as  a  matter  occurring  In  the  con- 
tlnuatkm  or  progress  of  the  original  cause. 
Uuless,  therefore,  some  new  claim  or  title 
not  previously  asserted  Is  set  up  by  way  of 
amendment,  a  plea  of  the  statute  of  limita- 
tions will  be  determined  with  reference  to  the 
date  when  the  action  was  originally  com- 
menced." In  the  case  at  bar  it  is  not  con- 
tended that  any  cause  of  action  Is  set  up  in 
the  .amended  complaint  different  from  that 
alleged  In  the  original  complaint.  There  was 


a  trial  by  a  jury,  resulting  )n  a  verdict  and 
Judgment  in  favor  of  appellee.  Afterwards 
a  new  trial  was  granted,  and  the  venue- was 
changed  from  the  regular  judge  to  the  special 
judge  below.  The  second  trial  resulted  also 
m  a  verdict  and  Judgment  In  favor  of  spp^- 
lee. 

The  next  ruling  of  the  court  discussed  In 
appellant's  brief  is  the  refusal  to  render  Judg- 
ment In  favor  of  appellant  on  the  answers  of 
the  Jury  to  special  Interro^torles,  notwith- 
standing the  general  verdict  In  answer  to 
appellant's  Interrogatories  the  jury  found; 
That,  at  the  time  of  appellee's  injury,  mud 
seams  and  dry  seams  were  usual  la  appel- 
lant's quarry;  that  appellee  had  then  work- 
ed in  the  quarry  for  over  a  yeaV;  that  the 
quarry  covered  about  one-half  an  acre;  that 
appellee  recdved  no  specific  command  on  the 
day  of  his  injury  to  go  to  the  place  where 
he  was  at  work;  that  at  the  time  appellee 
w^t  beneath  the  embankmmt,  and  before  it 
fell  upon  him,  le  examined  the  embankment 
"with  the  eye";  that  appdlee  was  prevented 
bjr  "sand  and  minoral  deposit^'  from  seeing 
the  exact  character  of  the  mpd  bank;  that 
he  was  aware  of  the  fact  that  mud  banks 
and  seams  were  usual  in  ^pellant's  quarry; 
that  he  could  not  discover  at  any  distance 
from  the  jank  that  It  was  of  clay;  that  he 
went  beneath  the  bank  without  touching  It; 
that  he  could  not  "by  eight,  by  touch  by  his 
hands,  or  by  examination"  discover  why  the 
bank  was  not  solid  stone,  or  of  an  original 
deposit;  that  the  stone  which  had  supported 
the  bank  had  been  removed  about  five  min- 
utes before  the  bank  feU  upon  appellee;  and 
that  appellee,  as  he  approached  the  embank- 
ment and  original  deposit  which  fell  upon 
him,  could  not  have  seen  the  character  of  the 
same  had  he  looked  and  observed.  In  answer 
to  Interrogatories  submitted  by  appellee,  the 
Jury  further  found:  That  one  Robert  Mc- 
Klnley  was  appellant's  snperlntendent,  and  la 
full  charge  of  the  quarry  on  the  day  of  the 
acdd^t;  that  the  siq>erlntendent  faadione  of 
his  feet  upon  the  upper  edge  of  the  bank  of 
clay  and  dhi:  at  the  time  It  fell  and  Injured 
appellee,  and  that,  by  so  standing  on  the 
bank,  he  aided  In  causing  it  to  fall  upon  ap- 
pellee; that  for  two  or  three  days  prior  to  ap- 
pellee's Injury  the  superintendent  knew  that 
the  bank  was  what  was  known  as  a  "mud 
seam,"  and  could  have  known  for  this  time 
that  It  would  probably  fall  when  the  stone 
in  front  of  It  was  removed;  that  said  super- 
intendent knew  that  said  bank  without  being 
pn^ped  was  dangerous  and  unsafe  to  appel- 
lee, long  enough  b^ore  apiKllee's  injury  to 
have  warned  him  and  prevented  the  same; 
and  that  there  was  no  mud  seam  on  the  floor 
on  which  appellee  was  working  except  the  one 
that  fell  upon  him.  The  general  verdict  of 
the  jury  was  for  the  appellee,  and  against 
the  appelant;  and  It  seems  very  clear  that 
there  Is  nothing  in  the  answers  to  the  qwdal 
interrogatories  which  Is  In  irreconcilable  con- 
flict with  this  general  verdlcC 
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Counsel  for  appellant  assumes  many  facts 
as  found  by  the  Jury  which  the  answers  them- 
selTes  fall  to  bear  him  out  In.  The  rule  la 
that  the  answers  must  be  tn  Irreconcilable 
conflict  with  the  general  verdict  In  order  to 
Justify  the  court  In  giving  Judgment  upon  the 
interrogatories  against  the  verdict;  but  coun- 
sel would  seem  to  argue  as  If  the  rule  were 
that  the  answers  must  not  be  reconciled  with 
the  general  verdict  If  It  be  possible  to  Inter- 
pret them  other\^se.  In  this  case,  however, 
even  without  resorting  to  the  rule  that  all  In- 
tendments are  to  be  taken  In  favor  of  the 
general  verdict,  but  talcing  the  natural  and 
ordinary  meaning  of  the  language  nsed,  tbere 
appears  to  be  no  conflict  whatever  between 
the  answers'  to  interrogatories  and  the  general 
verdict  of  the  Jury.  The  answers  themselves 
show  that  the  Judgment  should  be  in  favor  of 
the  appellee.  While  mud  seams  and  drys  (the 
former  dangerous,  the  latter  harmless)  were 
usual,— that  Is,  liable  to  be  discovered  In  the 
quarry,— yet  It  Is  found  that  there  was  no 
mud  seam  on  the  floor  where  appellee  worked 
except  the  one  that  Injured  him.  This  &e 
examined  as  he  approached  It,  and  It  had  all 
the  appearance  of  solid  rock,  being  covered 
with  a  coat  of  sand  and  mineral  matter,  and 
he  could  not  discover  that  It  was  anything 
difTerent  from  the  rest  of  the  ledge.  He  was 
not  required  to  make  particular  inspection 
with  pick  or  other  tool  every  time  he  ap- 
proached the  face  of  the  stone  wall.  Obvious 
dangers,  open  to  ordinary  observation,  he  was 
bound  to  guard  against,  but  not  latent  de- 
fects, to  be  discovered  only  on  particular 'In- 
spection. It  is  not  to  be  expected  that  ap- 
pellee should  have  received  a  specific  com- 
mand to  go  up  to  the  face  of  the  quarry  every 
time  he  went  there  in  the  performance  of 
his  daily  duties.  It  would  be  a  dilatory  work- 
man who  should  wait  for  such  specific  orders 
every  time  he  picked  up  a  lot  of  tools,  or 
engaged  in  any  other  task  required  by  the 
duties  of  his  employment  The  superintend- 
ent, on  the  other  hand,  whose  duty  it  was 
to  make  inspection,  and  who  knew  the  condi- 
tion of  the  bank,  was  up  above  the  bank 
long  enough  to  have  warned  appellee  of  the 
danger.  He  there  saw  the  character  of  this 
mud  bank,  which  was  wholly  unknown  to 
appellee.  The  Jury  find  that  the  superintend- 
ent knew  for  two  or  three  days  before  the 
accident  that  the  bank  was  a  mud  seam,  and 
not  a  part  of  the  solid  rock,  and  ough^  to 
have  known  that  it  was  liable  to  slide  down 
the  moment  the  rock  In  front  of  it  was  re- 
moved; yet  he  placed  his  foot  upon  this 
tretacherous  mftss  a  little  before  It  came  down, 
and  thus  aided  in  causing  it  to  fall  upon  ap- 
peUee. 

In  arguing  that  the  evidence  does  not  sup- 
port the  verdict,  counsel  for  appellant  in- 
dulges in  extended  verbal  criticism.  It  Is  not, 
however,  seriously  contended  that  there  was 
not  evidence  adduced  to  support  the  verdict, 
but,  rather,  that  the  preponderance  of  the  evi- 
dence was  in  favor  of  the  appellant.  In- 


deed, counsel  goes  so  far,  notwithstanding  the 
well-settled  practice  in  this  Jurisdiction,  as  to 
ask  this  court  to  weigh  the  evidence.  "It 
was  the  duty  of  the  lower  court,"  says  coun- 
sel, "after  the  jury  had  returned  its  verdict, 
to  decide,  by  weighing  the  evidence,  whether 
or  not  the  proponderance  of  the  evidence  was 
with  the  plaintiff  or  with  the  defendant  If 
the  court  below— and  courts  below  sometimes 
so  do— failed  legally,  under  the  evidence  now 
before  this  court  In  the  bill  of  exceptions,  to 
weigh  the  preponderance  of  evidence,  will 
this  court  not  weigh  It?"  The  court  below 
saw  and  heard  the  witnesses;  and  the  law, 
in  authorizing  the  granting  of  a  new  trial, 
concedes  that  the  trial  Judge  may  determine 
whether  the  jury  have  failed  to  properly 
weigh  the  evidence  or  not  This  court,  how- 
ever, has  not  had  the  opportunity  of  either 
hearing  or  seeing  the  witnesses,  and  can  de- 
termine from  the  cold  writing  alone  whether 
there  was  competent  and  sufficient  evidence 
adduced  to  sustain  the  verdict  returned  by 
the  Jury.  Having  decided  that  question,  our 
Jurisdiction  as  to  the  evidence  is  exhausted. 
It  is,  besides,  to  be  noted  In  this  case,  that 
the  court  below  did  grant  a  new  trial  after 
the  reversal  by  this  court,  at  appellant's  re- 
quest, and  also  that  there  was  a  change  of 
venue  from  the  Judge  who  presided  at  the 
first  trial  Thcve  ought  to  be  some  end  to  liti- 
gation. 

Some  objection  was  made  to  comments  by 
counsel  for  appellee  upon  certaJn  evidence  as 
to  appellee's  family.  The  evidence  was  ad- 
mitted without  objection,  a  part  of  it.  Indeed, 
being  evidence  introduced  by  appellant.  The 
remarks  of  counsel  were  by  way  of  recital 
and  description,  and  were,  In  effect,  with- 
drawn when  objected  to.  We  cannot  con- 
ceive of  any  harm  thereby  done  to  appellant 
The  objection,  if  any,  should  have  been  made 
to  the  evidence  Itself.   Judgment  affirmed. 


(151  Ind.  200} 
BUFFINGTON  v.  BUFFINGTON. 
(Supreme  Court  oC  Indiana.   Oct  7,  1898.) 

HD8BAND  AND  WiFE— AUTKNUPTIAL  CONTRACTS— 
VaUDITT— CONSTBDCTION— UUPPOKT  Or  WiVB— - 

Adkihibteation  —  Widow's  Allowasgb 

WaITBK— PLaADIII& 

1.  An  antenuptial  contract  provided  that  the 
wife  released  all  claims  to  the  husband's  prop- 
erty; that  the  husband  would  maintain  the 
wife,  and  release  all  interest  In  her  property; 
that  she  could  maintain  the  control  of  her  own 
property;  and  that  each  could  dispose  of  his  or 
her  property  by  will.  HeW,  that  the  parties 
intended  a  permeneDt  adjustment  ot  their 
property  rights,  and  not  <me  during  wedlock 
only. 

2.  Where  the  purpose  was  to  adjust  all  the 
property  rights,  a  proTision  in  an  antenup- 
tial contract  that  the  hustiand  "will  telease" 
his  interest  in  the  wife's  property  is  not  ex- 
ecutory in  the  sense  that  some  act  remains  to 
be  done  on  his  part 

3.  The  $500  allowed  to  the  widow  of  a  dece- 
dent by  Bev.  St  1894.  S  2424  (Bev.  St  1881. 
S  2269),  may  be  waived  by  her. 

4.  A  provision  in  an  antenuptial  contract  that 
the  intended  wife  "hereby  relinquishes  any  and 
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all  clainu^  to  the  huiiband's  propertr,  wbere 
the  intentfon  was  to  adjust  rights  following 
the  denth  of  the  husband,  includes  the  $500  al- 
lowed to  the  widow  from  his  eatate  hy  Rev.  St 
1894,  i  2424. 

5.  An  allegation  that  an  antenuptial  contract 
was  made  and  signed  after  marriage  is  not  a 
snffltient  denial  of  the  validity  of  the  contract, 
since  an  antenuptial  oral  agreement  may  be 
confirmed  in  writing  after  marriage. 

6.  In  an  antenuptial  contract  providing  that 
each  released  all  claim  In  the  property  of  the 
other,  and  might  dispose  of  his  or  her  own 
property  by  wul,  and  that  the  wife  should  re- 
tain control  of  her  own  personalty,  a  proTision 
that  the  hosband  would  maintain  the  wife  is 
not  a  condition  on  which  the  validity  ot  the 
contract  depended. 

7.  Hie  expenditure  of  money  by  the  wife 
for  the  support  of  herself  and  husband  is  no 
defense,  nor  basis  of  cross  complaint,  to  pro- 
ceedings by  her  husband's  executor  to  enforce 
an  antenuptial  contract  in  which  the  husband 
agreed  to  support  the  wife,  and  this  thongh  the 
expenditure  constituted  an  enforceable  claim 
against  the  husband's  estate. 

Appeal  from  drcult  conr^  Dearborn  coun- 
ty; N.  Sw  Given,  Judge. 

Action  b7  Lewis  O.  Buflbigton,  exeeator  of 
the  wUl  of  William  O.  BuffingtoD,  deceased, 
against  Martha  3.  Bufflngton.  '  There -waa  a 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Samuel  H.  Steuart  and  Omar  F.  Roberts, 
for  appellant  Chaa.  F.  Hayes  and  Thompson 
&  Colt  for  appellee. 

HACKNEY,  0.  J.  This  was  an  action  to 
quiet  the  title  to  certain  real  estate,  and  to 
subject  the  same  to  sale  for  the  payment  of 
the  debts  of  the  estate  represented  by  the 
appellee.  The  appellant,  the  widow  of  the 
decedent  William  C  Bufflngton,  waa  alleged 
to  have  entered,  prior  to  her  marriage  with 
the  decedent.  Into  an  antenuptial  contract 
with  him,  which  contract  in  order  to  com- 
plete the  same,  was,  after  said  marriage, 
acknowledged  before  a  notary  public.  Said 
contract  Is  as  follows:  "Know  all  men  by 
these  presents  that  whereas,  William  0.  Buf- 
fington,  of  Dearborn  county,  lud.,  and  Martha 
J.  Higbee,  of  Ohio  county,  Ind.,  are  about  en- 
tering Into  marriage,  and  that  In  view  of 
such  marriage  the  following  contract  and 
antenuptial  agreement  is  entered  into  by  and 
between  the  said  parties,  to  wit:  The  said 
William  G.  Bufflngton,  on  his  part,  agrees  to 
maintain  his  said  wife,  Martha  J.  Higbee,  In 
a  manner  suitable  to  his  means  and  station 
in  life,  and  he  further  agrees  that  he  will 
release  any  and  all  interest  In  property  own- 
ed by  her,  and  that  she  can  hold  any  and  all 
personal  property  that  she  may  bring  to  the 
house  of  said  William  C  Bufflngfon,  and  that 
she  bare  control  of  her  said  property  with- 
out restraint;  and  the  said  Martha  J.  Eig- 
bee  on  her  part  agrees  and  contracts,  In  con- 
sideration of  the  foregoing,  that  she  hereby 
releases  any  and  all  claims  to  the  property 
of  the  said  William  0,  Bufflngton,  her  in- 
tended husband;  and,  further,  that  they  each 
reserve  the  power  and  right  to  dispose  of  and 
control  their  separate  property,  respectively. 


during  marriage,  and  that  the  right  of  each  Is 
reserved  to  make  wills,  if  they  see  proper,  of 
their  estate.  In  witness  whereof,  the  said 
William  G.  Bufflngton  and  Martha  T.  Higbee 
have  hereunto  set  their  hands  and  seals  on 
November  9,  1878.  William  0.  Bufflngton. 
[Seal.]  Martha  J.  Higbee.  ISeal.]"  The  In- 
strument was  acknowledged,  the  date  not 
appearing,  by  William  C  and  Martha  J.  Buf- 
flngton. The  effect  of  this  contract  upon  any 
Interest  which  the  widow  would  otherwise 
Iiave  had  in  the  real  estate  of  the  decedent 
and  upon  her  claim  to  the  statutory  allow- 
ance of  $500  are  questions  for  decision,  as 
presented  In  various  forms. 

The  appellant's  learned  counsel  Insist  upon 
a  strict  and  narrow  construction  of  the  con- 
tract so  as  to  limit  it  to  the  control  of  prop- 
erty during  wedlock,  and  so  that  any  concev* 
sions  in  this  respect,  made  by  the  appellant 
were  upon  the  consideration  of  the  executory 
promise  of  the  decedent  to  thereafter  relin- 
quish any  interest  in  or  control  over  her 
property  for  such  period,  such  executory 
promise  never  having  been  complied  with.  It 
is  the  flrmly-establlsfaed  rule  In  this  state  that 
antenuptial  contracts  are  not  In  such  disfavor 
as  to  require  rtgid  construction.  On  the  con- 
trary, they  are  favored  by  the  law  as  promot- 
ing domestic  happiness  and  adjusting  prop- 
erty questions  which  would  otherwise  often 
be  the  source  of  fruitful  litigation.  No  for- 
mality is  required,  and  the  rule  of  construc- 
tion Is  to  ascertain  and  give  effect  to  the  In- 
tention of  the  parties.  See  Kennedy  v.  Ken- 
nedy (Ind.  Sup.)  50  N.  a  758;  McNutt  v.  Mc 
Nutt  116  Ind.  545,  19  N.  B.  115,  and  authori- 
ties there  cited.  Looking  to  the  contract  with 
reference  alone  to  the  custody,  control,  and 
disposition  of  the  property  during  wedlock, 
there  was  no  occasion  for  the  contract.  In 
this  respect  the  rights  and  duties  of  the  par^ 
ties  were,  by  the  law,  as  the  contract  would 
have  made  them.  This  conclusion  is,  of  it- 
self, strongly  Influential  In  determining  that 
the  parties  were  intending  to  contract  with 
reference  to  the  disposition  of  their  proi>erty, 
respectively,  upon  the  death  of  either.  As 
far  as  may  be,  parties  are  presnmed  to  con- 
tract with  reference  to  ends  whlcb  do  not 
necessarily  occur  without  contract  l^e 
clause  In  the  contract  whereby  the  appellant 
"releases  any  and  all  claims  to  the  property 
or*  her  Intended  husband  could  not  reason- 
ably have  spoken  an  Intention  to  affect  ex- 
isting Interests,  for  there  were  no  present  In- 
terests In  her  favor  in  his  property.  The 
clause  In  which  each  reserved  the  right  to 
dispose  of  bis  or  her  property  by  will  very 
clearly  had  In  view  the  adjustment  of  prop- 
er^ lights  after  the  death  of  either.  Nor  do 
we  believe  It  to  have  been  intended  that  the 
contract  on  the  part  of  the  decedent  was 
executory  as  to  the  relinquishment  of  his 
rights  In  the  property  of  the  appellant.  Ordi- 
narily, the  phrase  "will  release,"  without 
qualifying  words,  would  express  a  future 
purpose,  but,  considering  the  fact  that  thej 
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were  engaged  In  erecntlng  an  antenuptial 
agreement  or  marriage  aettlement,  and  that 
many  other  features  of  the  Inatrament  Indi- 
cated a  purpose  to  adjust  all  property  Inter- 
ests In  their  respectlTe  estates,  we  are  sat- 
Isfled  that  the  obligation  upon  his  part  was 
not  executory  In  the'  sense  that  another  act 
was  contemplated  to  make  it  effective.  We 
do  not  consider  whether  the  obligation  npon 
her  part  Is  not  sufficient  to  preclude  her,  even 
If  her  construction  that  his  obligation  was 
executory  were  correct.  As  to  the  claim  for 
the  $&00,  allowed  by  statute  (Ber.  St  1894. 
I  2424;  ReT.  St  1881,  1  2269),  we  need  not 
dissent  from  the  proposition  that  It  ts  a  spe- 
cial and  preferred  claim,  analogous  to  dower, 
and  payable  from  tiie  personal  and  real  es- 
tate of  a  deceased  husband.  The  essential 
Inquiries  are,  can  It  be  waived  by  antenup- 
tial contract,  and  was  It  so  waived  by  the  ap- 
pellant? That  It  may  be  waived  by  the  ac- 
ceptance of  testamentary  provision  Incon- 
sistent with  Its  allowance  has  often  been  de- 
cided. Shafer  v.  Shafer,  129  Ind.  3d4.  28  N. 
a.  867;  Hurley  T.  Mclver.  119  Ind.  53,  21  N. 
B.  325;  Langley  v.  Mayhew,  107  Ind.  198,  S 
K  B.  817,  and  8  N.  B.  157.  This  question  de- 
pends upon  the  Intention  ot  the  parties.  In 
the  case  of  Houghton  v.  Houghton.  14  Ind. 
605,  involving  an  antenuptial  agreement,  and 
a  claim  for  the  statutory  allowance.  It  waa 
said  to  be  "undoubted  law  that  it  was  al- 
ways competent  for  the  husband,  by  an  an- 
tenuptial contract,  to  purchase  the  wife's 
personal  fortune.  ♦  •  •  If  he  could  buy 
hers,  it  would  surely  be  competent  for  him 
to  buy  out  her  interest  In  hie  own."  It  fol- 
lows from  these  conclusions  that  the  claim 
may  be  waived  by  stipulations  which  are 
valid,  and  In  lieu  of  the  legal  Interest  ot  the 
prospective  wife  in  the  estate  of  the  hus- 
band. It  only  remains  to  be  determined 
whether  the  contract  In  question  Is  broad 
enough  to  comprehend  this  claim,  and  we  do 
not  hesitate  to  say  that  It  Is.  The  language 
Is  that  "she  hereby  releases  any  and  all 
claims."  This  is  broad  and  comprehensive, 
and,  when  read  In  the  light  of  an  intention 
to  adjust  rights  following  the  death  of  the 
husband,  it  precludes  her.  The  appellant 
alleged  that  the  Instrument  purporting  to  be 
an  antenuptial  contract  was  made  and  sign- 
ed after  the  marriage;  that  the  same  was 
made  to  enable  the  parties  to  manage  and 
control  their  separate  estates,  respectively, 
during  the  marriage,  and  no  longer;  that  he 
agreed  to  maintain  her  in  a  manner  suitable 
to  bis  means  and  station  in  life,  but  failed  to 
do  so;  that  he  failed  to  release  all  Interest  tn 
ber  property  and  estate  as  agreed;  that  she 
expended  her  separate  means  for  the  sup- 
port of  herself  and  the  decedent;  and  she 
aEks  an  accounting,  and  the  protection  of  ber 
rights  under  the  contract  The  denial  of  the 
execution  of  the  contract  Is  not  broad  enough 
to  avail.  It  Is  conceded  that  parties  con- 
templating marriage  may  orally  agree  as  to 
the  disposition  of  property,  and  may  confirm 


such  agreement  In  writing  after  nurrlage. 
Claypool  V.  Jaqua.  135  Ind.  i99.  S5  N.  B.  285. 
Under  this  conceasion  the  allegation  does  not 
deny  the  validity  of  the  contract,  for  the 
mere  signing,  subsequent  to  the  marriage, 
would  not  defeat  It  as  the  ratification  of  the 
original  agreement  It  may  be  doubted,  also, 
whether  the  unverified  denial  of  the  execu- 
tion of  the  agreement  Is  sufficient  under  sec- 
tion 867,  Rev.  St  1894  (section  364,  Rev.  St 
1881).  Allegations  depending  upon  the  mere 
construction  of  the  agreement  such  as  to  the 
intention  to  contract  for  control  duclng  wed- 
lock, and  as  to  the  agreement  to  release,  on 
the  part  of  the  decedent  are  in  contradic- 
tion of  the  legal  effect  of  the  Instrument  and 
are  not  statements  of  facts.  The  stipulation 
as  to  support  was  not  a  condition  upon  which 
the  validity  of  the  contract  was  made  to  de- 
pend, and  the  allegation  of  a  breach  would 
not  support  a  claim  of  forfeiture.  Nor  would 
the  expenditure  of  money  for  which  she  was 
not  liable,  even  If  It  constituted  an  enforce- 
able claim  against  the  estate,  be  a  defense  to 
the  proceedings,  or  so  far  germane  to  the 
pomplalnt  as  to  supply  the  basts  of  a  cross 
complaint  The  property  of  decedent  Is  not 
subject  to  a  life  estate,  or  to  the  statutory  al- 
lowance In  appellant's  favor,  but  passes,  un- 
der the  will,  to  the  devisees  therein  named. 
There  Is  no  error  In  the  record*  mud  the  Judff- 
ment  is  affirmed. 

on  lao.  un 
HART  T.  OltOUUKB  ct  aL 
(Supreme  Court  of  Indiana.    Oct  U.  18S&,) 

JODOMBHT— VaUDITT— QbOUMD  VOK  lNlUR(7no>— 

Oabnishhbht— AFTiDAvir— Bxaimiov  ot 
vrAOBs—^miiT  HoDsBHOLoaas. 

1.  Mere  Irregularity  or  error  Is  no  irovod  for 
eDjolnlng  execution  of  a  judgment 

2.  Code  Civ.  Froc  i  216,  as  amended  by  Acts 
1897,  p.  233  (Homer's  Rev.  St  1S»7,  |  081), 
providing  that  in  all  personal  actions  on  a 
contract  or  Jndgment  at  the  commencement 
of  the  action  or  afterwardi,  whether  attach- 
ment bad  be^n  issued  or  not  If  plaintiff  fila 
an  aflSdavIt  that  lie  has  good  reason  to  believe 
that  any  other  person  is  indebted  to  defendant, 
etc.  plaintiff  shall  have  garnishee  proceBa 
against  said  person,  does  not  dispense  with  the 
necessity  that  the  affidavit  state  the  existence 
of  one  of  the  gronnds  of  attachment  recited  In 
Bums'  Rer.  St  1894,  f  925  (Homer's  Bev.  St 
1897,  I  913),  as  was  expressly  required  by  the 
statute  before  amendment 

3.  Code  Civ.  Proc.  S  243,  as  amended  by  AcU 
1897,  p.  234  (Homer's  Rev.  St  1597,  {  959). 
iimttiog  the  exemption  of  the  wages  of  house- 
holders against  garnishment  to  $26,  and  pro- 
viding that  no  exemption  as  against  garnish- 
ment shall  be  allowed  save  as  tber^n  provided, 
does  not  apply  to  resident  honseholderi,  who 
are  enUtled  under  Bums'  Rev.  St.  1894,  i  715 
(Hjorner's  Rev.  St  1897,  {  708),  to  an  exemp* 
tioo  of  1600. 

4.  The  fact  that  a  Judgment  rendered  against 
a  garnishee  is  erroneona  by  reason  of  no  affl- 
davit  in  attachment  being  filed  as  prescribed 
by  Acts  1897.  p.  233,  and  also  by  reason  of 
the  amount  doe  from  the  garnishee  being  ex- 
empt under  said  act  does  not  render  it  void. 

Appeal  from  superior  court  Tippecanoe 
coun^;  W.  Dewitt  WaUace,  Jndca. 
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Actfon  hy  WlUUm  B.  Hart  againit  Patrick 
O'Bonike  and  otben  bo  enjoin  tbe  enforcement 
of  a  Jodgmeot.  From  a  judgment  In  faror  of 
defendants,  plaintiff  appeala.  Affirmed. 

Brarett  A  Eabank,  for  appellant  Banlej 
&  Wood,  tor  ^pelleea. 

MOXKa  3.  On  Harcb  80,  1807,  appeUea 
OHourke  commenced  an  action  against  ap- 
peUant  before  a  JusUce  of  tbe  peace  of  Tip- 
pecanoe county  to  recover  for  merchandise 
aold  and  delivered  to  appellant  by  said  ap> 
pellee,  and  lUso  AM  an  afiadarit  and  under- 
taking for  a  writ  of  garnishment  against  the 
racelTer  of  the  Monim  BaUway  Company. 
The  affidavit  and  nndertaklng  were  filed  un- 
der the  provlirions  of  the  act  of  1897  (Acts 
1897,  p.  833).  No  affidavit  showing  any 
grounds  of  attachment,  as  required  by  sec* 
tlon  929v  Bums'  Bev.  St.  ISM  (section  013, 
Homer's  Bev,  St  1807),  waa  filed.  A  sum- 
mons was  served  on  appellant  and  a  writ  of 
garnishment  waa  served  on  the  garnishee  de- 
fendant Appellant  appeared  to  aald  action, 
and. filed  an  aiuwer  to  the  proceedings  In 
garnishment  together  with  a  proper  affida- 
vit and  schedule,  and  asked  an  exemption  of 
$600  as  a  resident  householder.  The  gar^ 
nishee  also  filed  an  answer  tliat  the  Monon 
Ball^ay  Company  was  indebted  to  appellant 
in  the  sum  of  ysi.60  for  wagea*  and  ttiat  said 
amount  waa  exempt  from  garnishment  Tbe 
Justice  of  the  peace  tried  said  cause,  found 
for  appellee  (yRoorke,  the  plaintiff  In  said 
action,  and  that  the  railway  comimny  was 
mdebted  to  appellant  the  defendant  In  said 
action.  In  the  sum  of  ¥B1.€0.  and  that  appel- 
lant was  a  resident  householder  of  Tlppo- 
»noe  nwnty,  Ind.,  and  that  as  such  bouse- 
nolder  he  was  entitled  to  an  ex«nptlon  of 
of  the  amount  due  him  from  said  gar- 
nltfiee,  and  rendered  Judgment  against  ap- 
peUant  for  the  amount  of  the  claim  sued  upon 
ud  costs,  and  that  the  garnishee  pay  Into 
said  Justice's  court  the  sum  of  116.90,  being 
the  amount  of  the  Judgment  and  costs.  Ap- 
pellant iHonght  this  action  to  enjoin  the  en- 
forcnnent  of  that  part  of  said  Judgment 
which  required  the  garnishee  defendant  to 
pay  into  said  Justice's  court  the  sum  of 
$15,30,  on  the  ground  that  the  same  is  null 
and  Told.  The  court  below  sustiUned  a  de- 
murrer to  the  complaint  for  want, of  facta; 
and,  ^ipellant  refusing  to  plead,  further. 
Judgment  was  rendered  against  i^tp^lant  on 
demurrer. 

It  Is  settled  law  In  ^  state  that  a  void 
Judgment  may  be  enjoined,  but  If  the  judg- 
ment Is  mttely  Irregular  or  erroneous,  though 
reversible  an  anieal.  It  la  not  nbjeet  to  col- 
la&ral  attack,  and  cannot  be  enjoined.  Fltcb 
V.  Byan.  140  Ind..BM,  40  N.  SL  465,  and  cases 
dted;  Davis  v.  Clements,  148  Ind.  605,  47  N. 
&  IMML  and  cases  dted;.  Bnme  Om- 


duitt  76  Ind.  508;  Jobnson  r.  Bamsay,  01 
loA.  180,  105,  and  cases  dted.  The  Jus- 
tly tried  and  determined  said  cause  upon 
the  theo^  that  under  the  act  of  1807  (Acts 
1897,  pp.  233,  234,  amending  Oode.av.  Proc 
U  210.  243)  appellee  O'Bourke  was  anthorlaed 
to  commence  proceedlnga  In  gamislmient  ahd 
obtain  a  garnishee  summons,  and  prosecute 
tbe  same  to  final  judgment  without  filing 
an  affidavit  containing  any  ot  the  grounds  ot 
attadiment  as  required  by  section  026,  Burns* 
Eev.  St  1804  (section  013,  Homer's  Rev.  St 
1807);  and  that  the  wages  of  appellant  al- 
though be  was  a  resident  honsehidder  of  the 
state,  wero  only  exMupt  from  garnishment 
to  the  amount  of  $25.  This  view  of  the  lav 
was  clearly  erroneous,  as  held  by  this  court 
in  Fomeroy  v.  Beach,  140  Ind.  511,  40'  N.  SL 
S70.  It  does  not  follow,  however,  that  the 
judgment  of  said  justice  against  said  gar- 
nishee was  void  for  tbis  reason.  It  will  be 
observed  that  appellee  appeared  to  said  ac- 
tion before  the  Justice  of  the  peace,  and  that 
a  judgment  was  rendered  against  him  for 
the  amount  ot  bis  indebtedness  to  appellee 
O'Ronrke,  who  was  the  plaintiff  In  said  ac- 
tion. Said  justice,  therefore,  bad  Jurisdiction 
of  the  subject-matter  of  the  action,  and  of  the 
person  of  appellant  and  the  gamlBhee.  Tbe 
proceedings  In  garnishment  were  not  the 
foundation  of  that  action,  but  they  wero 
merely  ancillary  thereto.  The  judgment 
against  the  garnishee  In  that  ease,  although 
erroneous,  was  not  null  and  void.  Sari  v. 
Matheney,  60  Ind.  202,  and  cases  cited;  Wil- 
liams V.  Httale,  83  Ind.  803,  307,  808;  John- 
son V.  Bamsi^,  01  Ind.  189,  195;  Brown  v. 
Goble,  07  Ind.  86»  80;  8  Am.  A  Elng.  E^e. 
Law,  1245.  In  Barl  v.  Matheney,  supra.  It 
was  held  by  this  court  that  In  an  action  be* 
fore  a  justice  of  the  peace  against  a  defend- 
ant duly'  served  with  process,  for  the  collec- 
tion of  a  debt  within  the  jurisdiction  of  the 
justice,  and  In  which  a  tbbrd  party  was 
served  with  process  to  answer  as  garnishee^ 
and  judgment  rendered  against  the  debtor  for 
the  amount  of  the  debt  and  also  against  the 
garaishee  om  such,  said  judgment  against  tlie 
garnishee  was  not  void,  and  could  not  be  ac- 
tacked  collaterally,  although  no  attachment 
proceedings  were  bad  against  the  debtor.  It 
Is  clear,  therefore,  that  said  judgment  was 
not  void  for  the  reason  that  no  affidavit  tai 
attachment  was  filed  In  siUd  proceedings. 
For  the  same  reason  the  error  of  the  court 
In  holding  that  appellant  a  resident  bo  use- 
holder  of  this  state,  waa  not  entitled  to  an 
exemption  of  bis  wages  In  excess  of  $25  as 
agalDSt  the  proceedings  in  garnishment,  al- 
though erroneous  (Pomeroy  v.  Beach,  supra), 
did  not  tender  said  judgment  or  any  part 
thereof,  void.  Bountree  v.  Walker,  46  T«c 
200,  208;  Bx  parte  McCullough,  86  Cal.  07. 
Finding  no  error  In  tbe  record,  tbe  Judgment 
IsalBrmed. 
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NOBBR  T.  SCHMIDT  H  aL  ^ 
(Supreme  Court  of  Indiana.    Oct  0,  1808.) 

FOUBCU»DBB  or  MORTOAQM — APPBII.  AXT)  ErROB 

— Blu,  or  JSxcBPnoNS— Btidbxcb— New  Trial 

•— OOORTS— JORinDIOTIOH— EXBCUTORB  AND  AD- 
1CIK1STRATOB9— FlUHO  OF  CUIMS— PLBADmO. 

1.  The  evidence  cannot  be  conRldered  in  de- 
termining alleged  error  in  oTerrulioK  a  motion 
for  a  new  trial,  on  the  grounds  that  the  as- 
sessment of  the  amount  of  the  recovery  is  too 
large,  that  the  decision  Is  not  sustained  hj  suf- 
ficient evidence,  and  that  the  decision  Is  con- 
trary to  law,  where  the  bill  of  exceptions, 
though  reciting  that  **this  was  all  the  evidence 
given  in  the  caoae,"  affirmatively  shows  that 
evidence  was  given  which  was  not  Included 
therein. 

2.  Where  the  court.  In  an  action  to  foreclose 
a  mortgage,  found  in  favor  of  plaintlfl,  and 
also  In  favor  of  certain  defendants  on  a  coun- 
terclaim, a  motion  by  an  unsaccessfal  defend- 
ant for  a  new  trial  was  properiy  overrnled  If 
such  finding  for  plaintiff  was  correct,  though 
the  evidence  was  not  sufficient  to  sustain  such 
finding  on  the  counterclaim,  as  the  motion 
should.  In  such  case,  have  asked  for  a  new 
trial  of  the  issues  joined  on  the  counterclaim. 

8.  Under  Homer's  Kev.  St.  1897,  |  1351 
(Bums'  Bev.  St.  1894,  ;  1404),  providing  that 
the  superior  court,  in  any  county  In  which  it 
may  be  organized,  "shall  have  original  con- 
current jurisdiction  with  the  circuit  court  hi 
all  civil  causes  except  slander,"  and  section 
1314,  conferring  on  the  circuit  court  In  each 
county  "original  exclusive  jurisdiction  in  all 
cases  at  law  and  In  equity  whatsoever,  *  *  * 
provided,  however,  that  in  counties  in  which 
criminal  or  superior  courts  exist  or  may  be  oi^ 
ganlzed,  nothing  in  this  section  shall  be  con- 
strued to  deprive  snch  courts  of  the  jurisdic- 
tion conferred  upon  them  by  law,"  the  superior 
court  has  jurisdiction  of  actions  to  foreclose 
mortgages  on  real  estate  in  such  county,  not- 
withstanding the  provision  in  section  1095  that 
•Qch  actions  may  be  brought  *in  the  clrcait 
court  of  the  county  where  the  land  lies,"  as  the 
several  sections  referred  to  are  in  pari  materia, 
and  must  be  constrncd  together. 

4.  Though  no  court  ma^  have  jurisdiction  to 
foreclose  a  mortgage  agamst  the  real  estate  of 
a  decedent  before  final  settlement  of  the  es- 
tate, until  after  the  claim  therefor  has  been 
filed  against  the  estate,  even  where  more  than 
one  year  has  elapsed  since  the  death  of  the 
decedent,  under  Homer's  Rev.  St.  1807,  S 
2331  (Bums'  Bev.  St  1894,  i  2484),  constraed 
with  the  "decedents'  act"  yet  a  complaint  to 
foreclose  a  mortgage  In  the  snperlor  court  in 
such  case  need  not  aver  that  the  claim  has  been 
filed  against  the  estate,  as  sucb  court  is  one 
of  general  juriadiction,  whose  authority  to  pro- 
ceed need  not  affirmatively  appear  in  the  com- 
plaint 

Appeal  from  superior  court,  Marlon  connty; 
L.  M.  Harvey,  Judge. 

Action  by  Lorenz  Schmidt,  trustee,  against 
Louisa  Noerr,  administratrix,  and  others,  to 
foreclose  a  mortgage.  From  a  judgment  in 
favor  of  plaintiff,  and  in  favor  of  defendants 
Qeorge  and  Frederick  Noerr  on  a  counter- 
claim, the  administratrix  appeala.  Afflrmed. 

John  B.  Sherwood,  for  appellant  8.  M. 
Sb^bard,  for  appellees. 

MOXKS,  J.  Appdlee  Schmidt,  m  trustee, 
brougbt  ttalB  action  against  his  co-appellees 
and  appellant  to  foreclose  a  mortgage  exe- 
ruted  b7  appellant's  intestate  In  his  lifetime. 
Vppellaut's  demurrer  to  tbe  complaint  was 

'RshsarlBB  danlsd. 


oTemded.  Appellees  George  and  Frederick 
Noerr  filed  a  counterclaim,  by  which  they 
sought  to  be  subrogated  to  the  rights  of  the 
mortgagee  under  a  prior  mortgage  on  the 
same  real  estate,  and  to  foreclose  the  same. 
The  court  found  In  favor  of  Schmidt,  trustee, 
and  In  faror  of  George  and  Frederick  Noerr 
upon  their  counterclaim,  and,  over  appellant's 
motion  for  a  new  trial,  rendered  Judgment 
foreclosing  the  mortgages  sued  dpon  In  con^ 
plaint  and  counterclaim,  respectlT^. 

It  Is  Insisted  by  appellant  that  the  trial 
court  erred  In  OTermllng  the  motion  for  a 
new  trial  Hie  causes  for  a  new  trial  not 
waived  by  a  failure  to  ^ne  the  same  are: 
0}  That  the  court  emA  In  assessing  the 
amount  of  recovery  fn  favor  of  Fredwlck 
and  George  Noerr  on  the  Issues  raised  on 
their  counterclaim,  in  this:  that  the  assess- 
ment is  too  large;  (2)  that  the  decision  of  the 
court  Is  not  sustained  by  sufficient  erldoice; 
aS)  that  the  declaloa  of  tbe  court  Is  contrary 
to  law.  These  causes  for  a  new  trial  require 
a  consideration  of  all  the  evidence  given  in 
the  cause.  Appellees  In^t  that  the  court 
oannot  consider  the  evidence,  for  the  reason 
that  It  aiBrmatlvely  appears  from  the  bill  of 
aceptlona  tiiat  It  does  not  contain  all  the 
evidence  The  bill  of  exceptUma,  although 
reciting  that  **ttils  was  all  the  evidence  given 
In  the  cause,"  shows  afllrmatively  that  evi- 
dence was  givm  at  the  trial  which  was  not 
copied  Into  tbe  bill  of  excepttona.  In  snch 
case  the  settled  rule  Is  that  the  court  cannot 
con^der  the  evidence  In  determining  any  of 
the  foregoing  causes  asalgned  for  a  new  trial. 
Weaver  Kennedy,  142  Ind.  440^  41  N.  B. 
810,  and  cases  cited.  It  followa  tiiat  the 
court  cannot  consider  the  evidence,  and  with- 
out It  there  Is  nothing  from  which  we  can 
determine  that  the  court  erred  In  OTermling 
tiie  motion  for  a  new  triaL  Sforeovw,  If  the 
bill  of  exceptions  contained  all  the  evidence 
given  In  the  cause,  ws  could  not  disturb  the 
action  of  the  trial  court  in  overruling  the  mo- 
tion for  a  new  trlaL  Appellant  does  not 
claim  that  the  finding  of  the  court  In  favor 
of  Schmidt,  aa  tmstee,  was  not  sustained  by 
sufficient  evidence^  or  was  contrary  to  law, 
or  that  the  amount  of  recovoy  assessed  In 
his  favor  was  too  large.  Such  a  dalm  Is 
only  made  as  to  tbe  finding  In  favor  of  Fred- 
erick and  George  Noerr  on  the  counterclaim. 
If  tbe  flndbsg  of  the  court  In  favor  of 
Schmidt,  trustee,  upmi  the  Issues  Joined  upon 
bis  complaint  was  correct,  the  motion  was 
properly  overruled,  even  though  the  evidence 
was  not  Bufflcient  to  sustain  the  finding  In 
favor  of  Frederick  and  George  Noerr  upon 
tiielr  counterclaim.  In  such  case  the  motion 
should  ask  for  a  new  trial  of  tbe  Issues  Joined 
on  the  counterclaim.  Land  Cio.  v.  Glnn,  144 
Ind.  4Mi  439,  48  N.  B.  443,  and  authorltlea 
cited. 

The  following  questions  are,  however,  pre^ 
seated  by  the  record:  (1)  Has  the  Marlon  so* 
perlor  court  Jurisdiction  of  actions  to  foro> 
close  mortgages  upon  real  estate  In  said  coun- 
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ty?  (2)  Is  It  aecessary.  In  an  action  against 
an  administrator  and  the  beirs  of  a  decedent 
to  foreclose  a  real-estate  mortgage  executed 
by  such  decedent  In  his  lifetime,  to  allege  in 
the  complaint  tliat  a  claim  therefor  bad  been 
filed  against  the  estate?  If  both  of  these 
questions  may  be  answered  in  the  afflrmatlye, 
the  case  Is  to  be  affirmed.  Section  10  of  the 
act  of  1S71  creating  superior  courts,  being 
section  1401,  Bums'  Rev.  St  1894  (aectlou 
1351,  Homer's  Rev,  St  1897;  Acts  1871,  p. 
50i,  provides  that  "said  court  in  the  counties 
In  which  It  may  be  organized  shall  have  orig- 
inal concurrent  jurisdiction  with  the  circuit 
court  in  all  civil  cases  except  slander."  Sec- 
tion 3  of  "An  act  concerning  circuit  courts," 
approved  April  7,  1881,  being  section  1366, 
Burns'  Rev.  St.  1894  (section  1314",  Horner's. 
Rev.  St  1897;  Acts  1881,  p.  102),  provides 
that  "circuit  courts  shall  have  original  exclu- 
sive Jurisdiction  in  all  cases  at  law  and  in 
equity  whatsoever,  and  In  criminal  cases  and 
actions  for  divorce,  except  where  exclusive 
or  concurrent  jurisdiction  Is  or  may  be  con- 
ferred by  law  upon  Justices  of  the  peace. 
It  BhaU  also  have  exclusive  Jurisdiction  of 
the  settlement  of  decedents'  estates  and  of 
guardianships,  provided  however  tha  t  I Q 
<x}untle8  In  which  criminal  or  superior  courts 
exist  or  may  be  organized,  nothing  In  this 
section  shall  be  construed  to  deprive  such 
courts  of  the  Jurisdiction  conferred  upon 
them  by  law,"  It  Is  clear  that  nnder  said 
section  the  superior  court  of  Marion  county 
has  jurisdiction  of  actions  to  foreclose  mort- 
gages upon  real  estate  in  said  county.  Ap- 
pelant contends,  however,  that  by  section  712 
of  "An  act  concemlng  civil  proceeding,"  ap- 
proved April  7,  18S1,  being  section  1109, 
Bums'  Rev.  St  1894  (section  1095,  Horner's 
Rev.  St  1897;  Acts  1881,  p.  364),  the  exclu- 
sive Jurisdiction  of  actions  to  foreclose  mort- 
gages on  real  estate  was  vested  in  the  clr- 
-cult  court.  We  cannot  agree  with  this  con- 
tention of  appellant  Said  section  reads  as 
follows:  "When  default  is  made  in  the  per- 
formance of  any  condition  contained  in  a 
mortgage  the  mortgagee,  or  bis  assignees, 
may  proceed,  In  the  circuit  court  of  the  coun- 
ty where  the  land  lies,  to  foreclose  the  equity 
of  redemption  contained  In  the  mortgage." 
It  will  be  observed  that  the  act  containing 
-said  section,  and  the  act  "concerning  the  cir- 
cuit courts,"  which  provided  that  the  same 
should  not  be  construed  to  deprive  criminal 
and  superior  courts  of  the  Jurisdiction  con- 
ferred upon  them  by  law,  were  approved  the 
same  day,— April  7,  1881.  The  rule  Is  that 
laws  in  pari  materia  must  be  construed  to- 
gether. Black,  Interp.  Law,  204.  So  con- 
stmed,  we  think  it  clear  that  section  712  of 
the  act  "concerning  proceedings  In  cIvH 
"Cases,"  being  section  1100  (1095)  supra,  pro- 
viding that  actions  to  foreclose  mortgages  on 
real  estate  may  be  brought  In  the  circuit 
•court  of  the  county  where  the  land  lies,  does 
not  deprive  the  superior  courts  of  the  con- 
current Jurisdiction  .erer  sncli  an  action,-  ex- 


pressly conferred  by  statute.  Browning  v. 
Smith,  139  Ind.  280,  37  N.  B.  640;  Melkel  T. 
Melkel,  119  Ind.  421,  20  N.  a  720. 

It  Is  insisted  by  appellees  that  section  2484, 
Burns'  Rev.  St  1894  (section  2331,  Horner's 
Rev.  St  1897),  expressly  provides  that  the 
holder  of  a  mortgage  upon  a  decedent's  real 
estate,  for  the  payment  of  which  the  personal 
estate  of  such  decedent  Is  liable,  may,  after 
the  end  of  one  year  from  the  death  of  such 
decedent  maintain  an  action  against  the 
heirs  and  executor  or  administrator  for  the 
foreclosure  thereof,  without  first  filing  against 
the  estate  a  claim  for  the  Indebtedness  secur- 
ed by  such  mortgage.  It  was  held  by  this 
court  In  Beach  v.  BeU,  139  Ind.  167,  38  N.  E. 
819,  and  In  Whetstone  v.  Baker,  140  Ind.  213, 
39  N.  E.  868,  "that  a  person  holding  a  spe- 
clflc  Hen  on  the  real  estate  of  a  decedent  may 
enforce  such  lien  against  such  land  after 
final  settlement  of  the  estate,  although  no 
claim  therefor  was  filed  against  said  estate 
before  final  settlement"  It  does  not  follow, 
however,  that  such  a  lien  may  be  enforced 
before  the  final  settlement  of  said  estate 
without  having  filed  a  claim  therefor  against 
the  estate,  under  the  provisions  of  the  dece- 
dents' act  Construing  the  sections  of  the 
decedents'  act  forbidding  the  commencement 
of  actions  by  complaint  and  summons  against 
executors  and  administrators,  and  concerniug 
the  filing  and  allowance  of  claims  against 
decedents*  estates,  the  sale  of  real  estate  to 
pay  the  debts,  and  the  order  In  which  the 
debts  and  liabilities  of  a  decedent  are  to  be 
paid,  together  with  said  section  2484  (2331) 
supra,  concemlng  the  foreclosure  of  mort- 
gages, and  the  enforcement  of  liens  against 
the  lands  of  a  decedent,  it  may  be  true,  as 
insisted  by  appellant  that  no  court  would 
have  Jurisdiction  to  foreclose  such  mortgage 
or  enforce  such  lien,  before  the  final  settle- 
ment of  said  estate,  until  after  the  claim 
therefor  had  been  filed  against  the  estate, 
even  though'  more  than  one  year  had  elapsed 
since  the  death  of  the  decedent.  Conceding, 
without  deciding  as  to  the  correctness  of  this 
contention  of  appellant,  It  does  not  follow 
that  the  complaint  to  foreclose  a  mortgage  in 
such  case  must  contain  an  averment  that 
such  claim  had  been  filed  against  the  estate 
before  the  commencement  of  the  action.  Su- 
perior courts  in  this  state  are  courts  of  gen- 
eral Jurisdiction,  and  therefore  their  authori- 
ty to  proceed  with  a  cause  need  not  af- 
firmatively appear  in  .the  complaint  Eel 
River  R.  Co.  v.  State,  143  Ind.  231,  234,  42  N. 
E.  617;  Cbappel  v.  Shuee,  117  ,  Ind.  481,  484, 
485,  20  N.  E.  417,  and  cases  cited;  1  Work, 
Prac.  §  474.  In  Eel  River  R.  Co.  v.  State,  suiwa, 
this  court  said:  "The  mie  is  thus  stated  by 
this  court  in  Bass  Foundry  &  Mach.  Works 
V.  Board  Com'rs  Parke  Co.,  115  Ind.  234,  17 
X.  E.  593:  'The  rule  is  universal  as  applied 
to  courts  of  general  Jurisdiction,  and  espe- 
cially In  matters  which  proceed  according 
to  the  course -of  common  law,. that  the  facts 
which  gtre  Jurl8dioti<tn'Of  the  subject  of  the 
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■  action  need  not  afflrmatlTely  appear  on  the 
face  of  the  complaint  Klnnaman  t.  Klnna- 
man,  71  IndL  417.  It  foUowa,  from  the  rerj 
language  of  the  atatnte  which  preacrtbea  the 
cause  of  demurrer,  as  Tell  as  from  the  gen- 
eral roles  of  the  common  law,  that  a  demur- 
rer tor  want  of  jurisdiction,  either  In  respect 
to  the  person  of  the  defendant  or  the  sub- 
ject-matter of  the  action,  will  only  lie  where 
the  defect  appears  upon  the  face  of  the  com- 
plaint The  difference  between  want  of  ju- 
risdiction because  the  court  is  wholly  wlth> 
out  power  or  authority  to  take  cognizance  of 
and  adjudicate  upon  the  particular  subject- 
matter  involTed  In  the  suit,  and  the  want  of 
Jurisdiction  on  account  of  the  nonexistence 
of  some  ertraneous  fact  which  may  or  may 
not  exist  in  that  case,  is  not  to  be  disregard- 
ed. When  the  court  la  Incompetent  and  with- 
ont  the  faculty  to  deal  with  the  sobject-mat- 
ter  before  it,  Its  proceedings  and  judgment 
without  regard  to  the  question  of  waiver  or 
consent  by  the  parties  would  be  coram  non 
judlce.  In  such  a  case  the  want  of  jurisdic- 
tion woold  necessarily  appear  npon  the  face 
of  the  complaint,  and  objection  could  be  tak- 
en by  demurrer  or  motion  to  dismiss.  Where, 
however,  the  subject-matter  before  the  court 
Is  within  Its  ordinary  jurisdiction,  so  that  Its 
judgment  would  be  binding  unless  the  facts 
going  to  defeat  its  Jurisdiction  In  that  par- 
ticular case  were  brought  forward,  a  court 
of  general  jurisdiction  may  proceed  until  the 
facts  sbowlog  the  want  of  jurisdiction  are 
made  to  affirmatively  appear.  This  is  so  be- 
cause the  parties  may.  in  such  a  case,  waive 
any  question  concerning  the  jurisdiction  of 
the  court  Where  facts  exist  which  would 
deprive  the  court  of  jurisdiction,  or  arrest 
the  proceedings  for  the  time  being,  the  com- 
plaint being  silent  In  that  regard,  objection 
cannot  be  taken  by  demurrer,  but  the  facts 
must  be  brought  forward  by  answer  or  plea. 
If  no  objection  be  thus  taken,  the  defect  is 
deemed  to  be  waived.' "  See,  also,  6  Enc. 
PI.  &  Prac.  323,  and  cases  cited  in  note  4; 
Henry,  Prob.  Law,  |  287;  Harden  v.  Crest,  7 
Ind.  1G7.  We  have  already  shown  that  the 
Marlon  superior  court  has  the  same  Jurisdic- 
tion to  foreclose  mortgages  aa  the  circuit 
courts  have,  and  it  Is  expressly  provided  by 
statute  that  said  superior  court  "shall  also 
have  concurent  jurisdiction  In  all  actions  by 
or  against  executors  and  admlnlstratora." 
Section  1404.  Bums'  Rev.  St  1894  (section 
1351,  Homer's  Rev.  St  1897). .  Where,  there- 
fore, it  does  not  appear  from  the  averments 
of  the  complaint  that  a  claim  for  the  In- 
debtedness secured  by  such  mortgage  has 
not  been  filed  against  the  estate,  such  fact 
If  It  exists,  and  would  bar  or  abate  the  ac- 
tion in  any  way,  must  be  pleaded;  whether 
In  bar  or  abatement  we  need  not  determine 
in  this  case.  See,  however,  12  Am.  A  Eng. 
Edc.  Law  (1st  Ed.)  809,  310.  The  case  of 
Lovering  v.  King,  97  Ind.  130,^  la  not  in  con- 
flict with,  but  sustains,  the  conclusion  reach- 
ed In  this  case.  It.  appeared  In  said  caae^  In 


the  complaint  for  the  foreeloton  of  a  mort- 
gage, that  the  personal  estate  of  the  decedoit 
was  liable  for  the  payment  of  the  mortgage 
debt  and  that  the  action  was  brought  before 
the  expiration  of  the  year  within  which  the 
statute  provided  It  could  not  be  Instituted, 
and  the  court  held  that  the  objection  could 
be  raised  by  demurrer  because  It  appeared 
upon  the  face  of  the  complaint  It  foliowa 
that  each  of  the  questions  presented  in  this 
case  mnat  be  answered  in  the  afllrmattTt. 
Tb»  judgment  Is  therefore  afl&rmed. 

OES  Xn«.  M) 

BALDWIN  T.  BOTGB.^ 

(Snpreme  Court  of  Indiana.   Oct  0;  189S.) 

Cbattbi.  Hortoaosb— Parol  Etidbscb— Oasoaif^ 
Tioir  or  PuorERTT— Record— Matu- 

BFTT  or  DSBT — pATMBKT. 

1.  Parol  evidence  Is  admissible  to  aid  In  Iden- 
tifying  the  property  described  In  a  cbattel  mort- 
gage. 

2.  A  chattel  mortgage  described  property  con- 
sisting of  restaurant  furniture  and  fixtures  as 
.situated  at  a  certain  number  on  a  certain  street 
without  stating  the  town  or  dty  where  the 
street  was  located.  It  stated,  however,  that 
mortgafi^or  was  of  a  certain  county  In  the 
state;  that  the  property  was  In  her  posses- 
sion, where  it  was  to  remain  until  the  maturi- 
ty of  the  note;  and  that  the  security  was  exe- 
cuted at  M.,  and  payable  at  a  bank  la  that 
city.  Tlie  instrument  showed  it  was  acknowl- 
edged in  sold  county,  of  which  M.  was  the 
county  seat  The  mortgage  was  recorded  with- 
in 10  days  after  its  execution,  and  before  the 
sale  of  the  property  to  defendant  Betd,  that 
the  property  was  bound  by  the  mortgage.  In 
the  hands  of  defendant  since  the  description 
was  sofflcient  to  have  put  him  on  inquiry  as  to 
Its  location. 

8.  A  purcliaser  is  bound  by  a  prior  recorded 
diattel  mortgage  to  the  same  extent  as  thonah 
he  had  actual  notice  <rf  Its  existence  at  mt 
time  of  his  purchase. 

4.  A  complaint  to  foreclose  a  chattel  mort- 
gage, averring  that  the  mortgage  was  duly  re- 
corded in  a  certain  county,  and  containing  a 
copy  of  the  mortgage,  made  a  part  of  tlie  com- 
plaint as  an  exhibit  which  stated  that  mort- 
gagor resided  la  said  county  at  the  time  of  Its 
execution,  is  not  demurrable  as  not  showing 
that  the  mortgage  was  recorded  In  the  county 
In  which  mortgagee  resided. 

6.  The  failure  of  a  complaint  to  foreclose  a 
mortgage  to  expresBly  allege  that  the  mortgage 
debt  18  due  Is  cured  by  a  copy  of  the  mortgage 
being  filed  as  an  exhibit  and  made  a  part  of 
the  complaint,  which  shows  that  the  note  had 
matured  before  suit 

6.  A  complaint  to  foreclose  a  mortxage  al- 
leged. In  regard  to  die  nonpayment  of  the  debt 
merely  that  mortgagee  had  a  lien  on  the  prop- 
erty by  reason  of  the  mortgage,  and  that  the 
lien  was  superior  to  the  rights  of  defendant, 
who  was  a  subsequent  porchaaer.  HM  that, 
though  loose  pleading,  it  tnfeientlallT  ^owed 
that  the  debt  waa  unpaid,  and  was  nenee  not 
demurrable  on  that  ground. 

Appeal  from  circuit  court,  Delaware  county; 
G.  H.  Koons,  Judge. 

Action  by  Mary  Baldwin  against  Jamea 
Boyce.  Prom  a  judgment  sustaining  a  de- 
murrer to  the  complaint  plaintiff  appeals.  Be* 
versed. 

Wagner,  Bingham  ft  Loi^c,  for  i^^Uant 
Chas.  L.  Medsker.  for  appellM* 

>  Behsaring  asnlsd. 
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JORDAN,  J.  TblB  action  was  originally 
commenced  hj  appellant  against  the  appellee 
and  Sarah  Herman,  to  recover  a  judgment 
against  the  latter  upon  a  prtmilasorr  note, 
and  to  foreclose  a  chattel  mortgage,  securing 
the  payment  of  said  note  against  appellee, 
Boyce.  The  cause  of  the  action  was  aubse- 
qaently  dismissed  as  to  the  defendant  Her- 
man; and,  the  court  baving  sustained  a  sep- 
arate demurrer  of  appellee  to  the  complaint 
for  insufficiency  of  facts,  Judgment  was  ren- 
dered upon  demurrer  against  appellant,  and 
the  ruling  of  the  court  In  sustaining  this  de- 
murrer is  the  only  error  assigned. 

The  complaint,  among  other  things,  alleges 
the  execution  of  the  note  by  the  defendant 
Herman  to  plaintiff  on  February  20,  1896, 
for  the  sum  of  $300;  and  to  secure  the  pay* 
ment  of  this  note,  with  the  Interest  there- 
on, when  due,  it  is  arerred  that  the  said  de- 
fendant, Herman,  on  March  27,  1896,  exe- 
cuted to  plaintiff  a  chattel  mortgage  on  her 
stock  of  furniture  and  restaurant  fixtures 
then  situated  In  the  restaurant  and  hotel 
rooms,  being  located  at  No.  818  East  Main 
street  in  the  city  of  Muncle,  Delaware  coun- 
ty, Ind.  It  la  further  alleged  that  this  mort- 
gage,was  duly  recorded  in  the  recorder's  offlQs 
of  Delaware  county,  Ind.,  within  10  days  aft- 
er Its  execution.    It  Is  also  averred  that  on 

the  day  of  ,  1896,  the  defendant 

Boyce  purchased  from  said  Herman  the  said 
property.  At  the  time  of  the  execution  of 
the  chattel  mortgage  in  question,  and  for 
many  years  prior  thereto,  and  ever  since 
said  time.  It  is  averred  that  the  defendant 
Boyce  "was,  haa  been,  and  Is  now  the  owner 
of  said  restaurant  and  hotel  room,  and  the 
building  In  which  the  same  are  situated"; 
that,  at  the  thne  the  mortgage  was  executed 
by  Sarah  Herman,  the  latter  was  the  tenant 
of  Boyce,  and  occupied  these  rooms,  at  Np. 
313  East  Main  street.  In  the  said  city  of 
Muncle;  that  these  rooms,  at  the  time  of  the 
purchase  of  the  property  by  Boyce,  were 
well  known  to  him,  and  he  also  at  that  time 
knew  that  said  property  consisted  of  hotel 
and  restaurant  furniture  and  fixtures,  and 
was  situated  In  the  said  rooms  and  building, 
and  he  also  knew.  It  is  averred,  that  said 
rooms  were  numbered  313  East  Main  street, 
in  the  said  city  of  Muncle,  and  that  they  had 
been  so  numbered  long  prior  thereto.  It  Is 
further  alleged  in  the  complaint  that,  In 
drafting  the  mortgage  In  suit  the  name  of 
the  city  and  county  in  which  the  chattels  were 
situated  was  by  inadvertence  and  uninten- 
tionally omitted.  A  copy  of  the  mortgage  Is 
filed  with  the  complaint  and  made  a  part 
thereof,  and  what  also  purports  to  be  a  copy 
of  the  note,  secured  by  the  mortgage,  is  fil- 
ed as  an  exhibit  with  the  complaint  The 
prayer  of  the  complaint  as  far  as  It  applies  to 
appellee.  Is  for  a  foreclosure  of  the  chattel 
mortgage  and  the  sale  of  the  mortgaged  prop- 
erty In  payment  and  satisfaction  of  the  mort- 
gage debt  The  mortgage,  among  other 
things,  as  the  copy  thereof  discloses,  recites 


that  Sarah  Herman,  of  Delaware  county,  in 
the  state  of  Indiana,  mortgages  to  Mary  Bald- 
win, etc.,  the  following  described  personal 
property,  to  wit:  "All  and  singular  the  res- 
taurant and  hotel  furniture  and  fixtures  locat- 
ed in  and  situated  in  and  about  the  1st,  2nd, 
and  3rd  stories  of  No.  318  East  Main  street, 
consisting  of  the  following  articles,  to  wit:  1 
large  folding  lunch  counter,  1  large  wall  case, 
set  shelving,  1  ten  gallon  coffee  urn,  1  glass  top 
cigar  case,  1  wall  mirror,  1  bank  mirror,  6  fold- 
ing tables,  10  side  tables,  6  tray  stands,  10 
lunch  counter  chairs,  50  dining  chairs,  1  side- 
board,80yardB  linoleum,  1  small  refrigerator,! 
lai^e  refrigerator,  1  linen  and  dish  safe,  1  ten- 
bole  range.  1  steam  tabfe,  1  charcoal  broiler 
and  utensils,  1  thirty-gallon  hot-water  boiler, 
i  gas  stove,  24  bedsteads  with  the  bedding 
for  the  same.  21  washstands  with  bowls  and 
pitchers,  carpeting  In  22  rooms,  and  hall 
carpeting,  T  heating  stoves  for  upstairs 
rooms,  24  mirrors,  D  dressers,  50  chairs,  1 
piano,— to  secure  the  payment  of  a  certain 
promissory  note,  dated  at  Muncle,  Indiana, 
February  20th,  1896,  for  the  sun  of  $300, 
and  due  In  sixty  days  from  date,  and  payable 
at  the  Merchants'  National  Bank  of  Muncle, 
Indiana,  with  8  per  cent  interest  per  annum, 
executed  by  the  said  Sarah  Herman  to  the 
said  Mary  Baldwin."  The  mortgage  also  dis- 
closes that  the  mortgagor  was  in  possession 
of  the  mortgaged  property  at  the  time  of  Its 
execution,  and  that  under  its  terms  she  was 
to  retain  the  possession  and  use  of  the  proih 
erty  until  the  note  secured  thereby  became 
due.  It  appears  from  the  exhibit  that  the 
mortgage  was  duly  acknowledged  and  filed, 
for  record  on  the  same  day  that  it  was  exe- 
cuted, and  that  It  was  recorded  in  the  Chattel 
Mortgage  Record  No.  8,  In  the  recorder's  of- 
fice of  Delaware  county.  We  are  Informed 
by  the  brief  of  appellant's  counsel  that  the 
lower  court  held,  upon,  the  demurrer  of  ap- 
pellee, the  description  of  the  mortgaged 
property  insufficient  The  contention  of  ap- 
pellant's counsel  Is  that  the  description  of 
the  moiTtgaged  chattels  Is  sufficient  and 
that  the  complaint  when  aided  by  the  facts 
which  a  copy  of  the  mortgage  discloses.  Is  sub- 
stantially sufficient  to  withstand  the  demurrer 
of  appellee. 

The  principal  question  discussed,  pro.  and 
con,  by  counsel  for  the  respective  parties,  re- 
lates to  the  sufficiency  of  the  descrlptlpn  of 
the  property  as  described  In  the  mortgage., 
It  is  Insisted  by  appellee  that  the  descriptioii 
of  the  chattels  covered  by  the  mortgage  Is  not 
so  sufficiently  definite  or  certain  as  to  author- 
ize the  enforcement  of  the  lien  against  the 
property  In  the  hands  of  appellee,  who,  It  Is 
said,  Is  a  purchaser  thereof  In  good  faith. 
Appellee  virtually  concedes  that  If  the  Instru- 
ment contained  anything  by  which  the  prop- 
erty might  be  identified,  then.  In  that  event 
It  might  be  held  sufficient  The  Insistence  Is 
that  the  Instrument  states  but  one  thing  that 
would.  If  certain,  afford  means  of  identifica- 
tion, and  that  is  that  the  mortgaged  goods  ar» 
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situated  at  "No.  313  East  Main  St";  but  as 
to  where  "East  Main  St."  Is  located,  it  1b  as- 
serted. Is  left  wholly  Indefinite  by  the  mort- 
gage. The  rule  Is  well  settled  in  this  Jurisdic- 
tion, as  well  as  elsewhere,  that  the  description 
In  a  chattel  mortgage  must  be  reasonably  cer- 
tain; and  a  description  of  the  property  wlUch 
will  enable  third  persons,  aided  by  the  In- 
qulrles  which  the  Instrument  Itself  Indicates 
or  suggests,  to  Identify  the  mortgaged  prop- 
erty, is  sofllclent  The  rule  asserted  by  the 
ancient  maxim  of  the  law.  "Certum  est  quod 
reddl  potest,"— "That  Is  certain  which  can  be 
rendered  certain," — Is  applicable  to  the  descrip- 
tion lu  a  chattel  mor^ge.  The  law  properly 
permits  parol  evidence  to  be  employed,  not  to 
furnish  the  description,  but  to  aid.  If  possible, 
the  description  given  In  the  mortgage,  In  the 
Identification  of  the  mortgaged  property.  In 
support  of  the  doctrine  above  asserted,  see 
Bums  T.  Harris,  66  Ind.  536;  Tlndall  v.  Was- 
son,  74  Ind.  495;  Duke  v.  Strickland,  43  Ind. 
494;  Ebberle  t.  Mayer,  SI  Ind.  235;  Bank  v. 
Brown,  112  Ind.  474,  14  N.  E.  358;  Buck  v. 
Young,  1  Ind.  App.  558,  27  N.  B.  1106;  Koehr- 
Ing  T.  Aultman,  Miller  &  Co.,  7  Ind.  App.  475, 
34  N.  E.  30;  5  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
956.  Cobbey.  Chat  Mortg.  f  188,  states 
the  rule  as  follows:  "The  general  rule  seems 
to  be  that,  as  between  the  parties,  any  de- 
scription Is  good  If  the  parties  at  the  time 
knew  and  understood  what  the  mortgage 
covered;  that  as  to  third  parties,  where  the 
property  Intended  to  be  mor^aged  was  Iden^ 
lifted  at  the  time,  any  description  which 
points  out  the'  particular  property,  or  sug. 
gests  inquiries  by  which  It  can  be  Identified 
outside  of  the  Instrument,  Is  good  against  the 
world.  If  part  or  all  of  the  description 
is  erroneous,  It  Is  only  to  be  rejected,  as 
Invalidating  the  mortgage,  when  It  is  bo  mis- 
leading as  not  even  to  suggest  the  prop- 
erty Intended  to  be  mortgaged;  and,  If  part 
of  the  property  can  still  be  Identified,  It  Is 
good  as  to  that  part"  Applying  the  princi- 
ples to  wlilcb  we  have  referred  to  the  mort- 
gage In  the  case  at  bar,  and  testing  it  there- 
by, we  are  of  the  opinion  that  the  description 
therein  must  be  held  sufficient.  The  descrip- 
tion of  the  property  Is  mainly  assailed  by  the 
appellee  upon  the  ground  that  the  location 
thereof  Is  rendered  uncertain  or  Indefinite,  for 
the  reason  that  the  Instrument  omits  the  name 
of  the  place  where  the  designated  street  is 
situated.  As  a  general  rule,  it  is  true  that  the 
location  of  the  mortgaged  chattels  ought  to 
be  given  in  the  mortgage;  sttll,  as  location 
serves  only  as  an  element  or  feature  of  iden- 
tification, its  omission  is  not  necessarily  fatal. 
If  the  property  is  otherwise  sufficiently  de- 
scribed. 

We  cannot  concur,  however,  in  the  conten- 
tion of  counsel  for  the  appellee  that  the  omis- 
sion In  the  mortgage  of  the  particular  town 
or  city,  wherein  the  designated  street  Is  sit- 
uated, renders  the  description  of  the  property, 
as  otherwise  furnished  by  the  instrument,  in- 
sufficient. The  claim  of  the  appellee,  tbat 


the  failure  to  give  the  name  of  the  town  or 
city  In  which  East  Main  street  may  be  found 
leaves  the  Instrument  without  any  other  clr^ 
cumstances  or  means  to  Identify  the  property, 
Is  not  supported  by  the  facts.  Tbe  mortgage, 
as  heretofore  said,  states  that  the  chattels 
mortgaged  consisted  of  restaurant  and  hotel 
furniture  and  fixtures,  located  In  and  about 
the  first  second,  and  third  stories  at  No.  313 
East  Main  street  It  further  discloses  that 
the  mortgagor  was  of  Delaware  county,  Ind., 
and  that  the  property  was  in  her  possession, 
and  that  she  was  to  retain  the  possession  and 
use  of  the  same  until  the  maturity  of  the 
note  secured.  It  was  further  recited  therein 
that  the  note  secured  thereby  was  executed 
by  the  mortgagor  to  the  mortgagee  at  Muncie, 
Ind.,  and  was  made  payable  at  a  designated 
bank  in  that  city.  It  was  further  shown  by 
the  instrument  that  it  was  acknowledged  be- 
fore a  notary  of  Delaware  county,  Ind.,  of 
which,  as  it  is  well  known,  the  city  of  Mun- 
cie Is  the  county  seat;  and  an  examination 
of  the  public  records  would  have  shown  that 
it  was  recorded  in  the  recorder's  office  of  that 
county.  It  must  be  evident  that  all  of  these 
circumstances  and  means,  which  the  instru- 
ment Itself  discloses,  and  which,  at  least  may 
be  said  to  be  suggestive  of  the  place  where 
the  property,  at  the  time  of  the  execution  of 
the  mortgage,  was  located,  were  sufficient 
to  have  put  an  ordinarily  prudent  person  up- 
on Inquiry  relative  to  the  particular  situs  of 
the  chattels  mentioned  and  embraced  In  the 
mortgage.  It  Is  manifest  also,  we  think, 
that  aided  by  such  Inquiry,  the  situation  of 
such  chattels  could  have  been  easily  ascer- 
tained. Certainly,  a  proper  Inquiry,  under 
the  facts,  would  have  developed  that  the 
street  mentioned  fn  the  Instrument  was  In 
the  city  of  Muncie,  Delaware  county,  Ind. 
The  rule  is  elementary  that  where  a  person 
has  knowledge  of  facts  sufficient  to  put  him 
upon  Inquiry,  be  Is  chai^eable  with  the  knowK 
edge  of  all  matters  which  be  could  have  learn- 
ed by  reasonable  inquiry.  Viewed  In  any 
light  presented  by  the  facts  and  circumstan- 
ces of  the  case,  It  must  be  evident  that  the 
description  of  the  property  In  question  was- 
sufficient  to  have  Identified  it  upon  reasona- 
ble inquiry.  The  mortgage  was  duly  record- 
ed, and  was  notice  to  all;  and  the  appellee  is- 
bound  by  it,  regardless  of  the  fact  that  he  may 
not  have  had  actual  knowledge  of  its  exist* 
ence  at  the  time  he  purchased  the  property. 
Ross  V.  Menefee,  125  Ind.  432,  25  N.  E.  545; 
Koehring  v.  Aultma'b,  Miller  &  Co.,  supra.. 
When  the  other  facts  alleged  in  the  com- 
plaint, relative  to  the  mortgagor  being  a  ten- 
ant of  the  appellee,  and  occupying  the  build- 
ing at  313  East  Main  street  In  the  city  of 
Muncie  (which,  it  Is  averred,  was  owned  by 
appellee,  and  wherein,  it  seems,  the  property 
In  controversy  was  situated  at  the  time  of 
the  execution  of  the  mortgage),  are  considered 
in  connection  with  the  facts  which  the  mort- 
gage itself  reveals.  It  is  clear,  we  think,  that 
a  very  little  Investigation  or  inquiry  vjfosk. 


Digitized  by  Google 


tnd.|  HADLET  t.  LAKE 

Bis  part  woald  hare  led  to  tbe  dlscoTery  that 
the  goods  whidi  be  was  about  to  pnrcbase 
were  the  identical  pioperty  Incmnbered  by 

the  mortgage. 

It  iB  Insisted  hy  couDsel  for  the  appellee  that 
the  complaint  la  also  Insufficient  for  the  fol- 
lowing reasons:  First,  it  does  not  show  that 
the  mortgage  was  recorded  In  the  county  In 
which  the  mortgagor  resided;  second,  that  It 
does  uot  expressly  allege  that  the  debt  se- 
cured by  the  mortgage  Uen  is  dae  and  unpaid. 

In  answer  to  the  first  objection.  It  may  be 
said  that  the  pleading  expressly  avers, that  the 
mortgage  was  duly  recorded  within  10  days 
after  Its  execution  In  the  recorder's  office  of 
Delaware  county,  Ind.;  and  a  copy  thereof, 
which  is  a  proper  exhibit,  and  made  a  part  of 
the  complaint  as  such,  discloses  that  the  mort- 
gagor resided  In  that  county  at  the  time  she 
executed  the  mortgage.  This  was  sufficient 
Brown  t.  Corbln,  121  Ind.  455,  23  N.  E.  276. 

Relative  to  the  second  objection.  It  may  be 
said  that  It  Is  true  tbat  the  law  requires  that 
the  cause  of  action  must  have  accrued  before 
It  Is  commenced,  and  that  a  pleading  founded 
on  a  contract  Is  not  complete  unless  it  alleges 
a  breach  of  such  contract  This  role  Is  well 
recognized  and  affirmed.  Law  son  t.  Sherra, 
21  Ind.  363;  Brickey  v.  Irwin,  122  Ind.  51,  23 
N.  B.  694.  It  Is  true  In  this  case  that  the. 
complaint  does  not  as  It  should,  expressly  al- 
lege that  the  mortgage  debt  Is  due  and  un- 
paid. The  record,  however,  shows  that  the 
complaint  was  filed  on  the  25tb  day  of  May, 
1896;  and  It  Is  sbown,  by  the  copy  of  the 
mortgage  filed  therewith,  that  the  note  secur^ 
ed  had  fully  matured  t>efore  the  action  was 
instituted.  Therefore  the  omission  of  the 
complaint  to  allege  the  maturity  of  the  debt 
Is  supplied  by  the  facts  which  the  exhibit  dis- 
closes, and  the  Infirmity  of  the  pleading  In 
this  respect  Is  thereby  cured.  Green  v.  Lout- 
haln,  49  Ind.  139;  Hardin  v.  Helton.  50  Ind. 
819;  West  v.  Hayes,  104  Ind.  261,  S  N.  B.  032; 
Taylor  v.  Heam,  131  Ind.  537.  31  N.  B.  201. 

The  complaint  was  also  required  to  allege 
facts  which  would  either  expressly  or  Infer- 
entlally  disclose  the  nonpayment  of  the  mort- 
gage debt  Mannfacturing  Go.  r.  Worrail,  80 
Ind.  297;  Stanton  v.  Kenrick,  186  Ind.  382, 
86  N.  B.  19,  and  cases  there  cited.  The  plead- 
ing Itself,  however,  substantially  alleges  tbat 
the  plaintlflF  holds  a  claim  or  lien  on  the  mort- 
gaged chattels,  by  reason  and  virtue  Of  her 
said  mortgage,  and  that  the  interest  In  the 
property,  held  by  the  defendant  Boyce  Is  In- 
ferior and  junior  to  her  said  Hen.  These  aver* 
meats  falriy  show  that  the  plalntlft,  at  the 
time  she  commenced  this  action,  still  held  a 
Hen  upon  the  property,  by  reason  and  virtue 
of  the  mortgage  In  suit,  and  that  this  lien 
was  superior  to  the  interest  which  the  defend- 
ant held  In  said  property.  Sucb  facts  may 
be  said  to  at  least  Inferentlally  show  that 
the  debt  which  sucb  Uen  secured  was  unpaid; 
for  It  Is  evident  K  the  plalntUTs  lien  on  the 
property,  under  the  mortgage,  still  existed  at 
the  time  the  action  was  Instituted,  that  the 
61  N.B.-22  . 
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debt  had  not  been  satisfied  by  payment  or  otb- 
erwise.  Considering,  then,  the  facts  alleged 
in  the  complaint.  In  connection  with  those 
which  the  exhibit  supplies,  it  may  be  said,  at 
least  that  It  Is  inferentlally  disclosed  that  the 
mortgage  debt  was  due  and  unpaid  at  the 
commencement  of  the  action,  and  the  pleading 
In  this  respect  Is  sufficient  to  put  appellee 
upon  his  answer. 

While  we  are  constrained,  under  the  liberal 
rules  of  pleading,  as  settled  by  the  decisions 
of  this  court  to  uphold  the  sufficiency  of  this 
complaint  we  may,  however,  with  propriety, 
say  that  It  Is  loosely  drafted,  and  we  cannot 
commend  It  as  a  model  pleading.  The  judg- 
ment Is  reversed,  and  the  cause  remanded  to 
the  lower  court  for  further  proceedings. 


a«  isd.  80) 

PUTT  et  aL  v.  PUIT  et  al. 
(Supreme  Court  of  Indiana.    Nov.  23, 
Dissenting  opinion. 

For  majority  ophilon,  see  48  N.  B.  856. 

HACKNEY,  J.  I  do  not  concur  In  the  hold- 
ing that  a  will  may  be  contested  upon  a  cross 
complaint  In  an  action  to  qnlet  title,  without 
the  statutory  bond.  The  holding  that  the 
statutory  condition  as  to  the  time  of  waging 
a  contest  applies,  while  that  of  the  filing  of 
a  bond  does  not  apply,  seems  to  me  to  be  In- 
consistent The  right  to  contest  is  purely 
statutory,  and,  as  has  often  been  held,  can 
only  be  waged  by  complying  with  the  condi- 
tions upon  which  the  right  Is  given.  These 
holdings  may  not  be  obviated,  and  the  stat- 
ute evaded,  by  waging  the  contest  by  cross 
complaint  Instead  of  complaint  and  without 
compliance  with  the  conditions  as  to  time 
and  bond. 

<n,  Ind.  App.  675) 
BADIilTT  r.  LAKE  BRIB  *  W.  B.  00.' 
(Appellate  Court  -of  Indiana.    Oct  7,  1898.) 

lUlLROAttfl— PbRSOTIIL  InJDRIBS— CoNSlOKBI  Ull- 

LOADiN'O  Freight — Costributort  Nboliobnob— 
Trial  —  Spegul  Vbkdiot — Vbitirb  Dk  Novo— 
Nbw  Thijii/— Time  of  Afplioatioit. 

1.  Plaintiff  backed  his  weroo  np  to  a  freight 
car  on  a  side  track  to  unload  goods.  There 
was  a  freight  train  on  the  side  track,  to  which 
this  car  was  coupled.  The  freight  train  was 
cut  and  the  engine  was  switching,  and  the 
time  when  It  wonld  couple  up  was  uncertain. 
Plaintiff  knew  these  facts,  and  was  familiar 
with  the  tracks.  The  station  agent  told  him 
he  had  time  to  get  his  goods  out  of  the  car, 
and  he  had  unloaded  them,  and  was  on  his 
wagon,  when  the  train  started.  The  wngon. 
without  apparent  necessity  therefor,  was  placed 
so  close  to  the  car  tbat  a  step  on  the  latter 
caught  and  npset  the  wagon,  injnrlng  plaintiff. 
Beta,  Ouit  he  waa  guilty  of  contributory  negli- 
gence. 

2.  Interrofratorles  caillog  for  finding  that 
personal  Injuries  sustnisea  by  plaintiff  were 
received  without  his  contributory  negligence, 
and  that  thej  were  caused  by  defendant's  neg- 
ligence, are  improper,  and  the  findings  will  be 
disregarded. 

3.  Under  Boms'  Rev.  St.  1894.  f  570  (Hor- 
ner's Bev.  St  1897.  |  6(a),  providing  that  an 

•  R«h««flng  danleO, 
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appIicadoA  for  new  trial  may  be  made  at  any 
tune  during  term,  or,  if  the  verdict  If  rendered 
on  the  last  day  of  the  term,  then  on  the  first 
day  of  the  succeeding  term,  where  a  special 
judge  tried  the  case,  and  the  verdict  wa«  ren- 
dered while  the  regular  judge  was  sitting 
during  the  term,  and  the  record  did  not  show 
that  the  latter  was  disqualitied  to  hear  the 
case,  a  motion  should  have  been  filed  at  the 
term,  and  the  court  prt^rly  refused  to  permit 
the  filing  of  it  at  the  succeeding  term. 

4.  On  rendition  of  a  special  verdict  a 
venire  de  novo  will  not  be  awarded  unlesB  the 
verdict  ia  bo  ambiguous  and  uncertain  on  Its 
face  that  judgment  cannot  be  rendered  on  It. 

Gomstock,  J.,  dissenting. 

Appeal  from  circuit  court,  Tipton  count:^; 
M.  B.  I^ry,  Special  Judge. 

Action  by  Merit  Hadley  against  the  Lake 
&  Western  Bailroad  Company.  From 
iudgment  for  defendant,  plaintiff  appealed. 
Affirmed. 

John  F.  Neal  and  Waugh,  Kemp  &  Wangh, 
for  appellant  W.  IL  Hackedom,  Sblrta  & 
£UbouTne,  John  B.  Cockrum.  and  Miller  & 
ESlam,  for  appellee. 

BOBINSON,  J.  Appellant  sued  appellee  to 
recover  damai^  alleged  to  taave  been  soS' 
talned  by  him  wbUe  unloading  goods  from 
one  of  appdlee'8  cars.  Uiwn  a  special  verdict 
returned  by  the  ixuy  the  trial  court  rendered 
Jo^^ent  in  appellee's  favor.  The  errors  as- 
signed call  In  question  the  action  of  the  court 
In  rendering  Judgmoit  In  appellee's  favor  on 
tbe  special  verdict.  In  orermllng  appellant's 
motion  for  a  venire  de  novo,  and  In  refusing 
to  permit  appellant  to  flle  a  motion  for  a  new 
trial. 

Wbetber  appellant  was  guiltless  of  negli- 
gence proximate  contributing  to  his  Injury 
depends  upon  the  law  applicable  to  the  fol- 
lowing facts,  as  found  In  the  special  verdict: 
A  stock  of  merchandise  and  groceries  was 
shipped  to  appellant,  at  Cicero,  Ind.,  on  appel- 
lee's road,  arriving  In  the  forenoon  of  the 
31jBt  day  of  March.  1804,  In  a  car  which  was 
placed  on  a  side  track,  the  usual  place  of 
unloading  freight  at  said  Btatlon.  At  tbe  time 
of  the  accident  there  was  a  passenger  train 
and  a  freight  train  on  the  side  track  con- 
taining said  car,  both  of  said  trains  bound 
south,  and  about  tbe  time  of  the  accident  a 
train  was  due  from  the  south.  Said  side 
track  was  the  passbig  point  for  two  or  more 
trains  at  or  near  the  time  of  the  accident, 
which  fact  was  known  to  appellant  at  the 
time.  Appellant  had  been  familiar  with  the 
location  of  the  tracks  at  said  place  for  10 
years  prior  to  the  time  of  the  accident  Ap- 
pellant knew  that  the  car  containing  his  goods 
was  coupled  to  a  freight  train  which  was  cut 
In  two,  the  locomotive  being  engaged  in 
switching,  and  he  knew  that  tbe  time  when 
the  train  would  couple  tip  was  uncertain.  In 
tlie  afternoon  of  said  day  appellant  drove  to 
the  car,  and  backed  his  wagon  up  to  the  car 
In  Buch  dose  contact  therewith  that  any  ordi- 
nary movement  of  the  tratai  In  coupling  up 
was  liaUe  to  npaet  the  wagon,  lliere  was  an 


inm  step  or  ladder  on  the  side  pf  the  car 
next  to  the  wag<m.  After  appellant  bad  fin- 
ished unloading  his  goods,  and  bad  gotten 
out  Into  the  wagon,  the  train  waa  coupled  up, 
and  the  car  moved  so  that  tbe  Iron  step  or 
ladder  or  some  part  of  tbe  car  cangbt  the 
wagon,  and  upset  it  throwing  appellant  to 
the  ground,  and  Injuring  blm.  Certain  In- 
terrogatwles  were  submitted  to  the  Jury,  and 
answered  by  them,  to  the  effect  that  appel- 
lant's lojurtes  were  received  without  any 
fault  or  negligence  on  bis  part  contributing 
thereto,  and  also  that  appellanffa  Injuries 
were  cawed  by  the  negligence  and  careless- 
ness of  appellee.  Such  Interrogatories  and 
answers  are  not  proper  in  a  special  verdict 
and  are  to  be  disregarded  in  considering  tbe 
verdict  Board  v.  Bonebrake,  146  Ind.  Sll. 
45  N.  E.  470.  The  verdict  shows  that  appe- 
lant was  directed  by  appellee's  agent  to  the 
car  contalnbig  his  goods.  Tbe  verdict  does 
not  show  that  tiie  agent  told  appellant  that 
be  would  have  plenty  of  time  to  get  his  goods 
out  of  the  ear  before  any  tratai  or  cars  would 
move  iqxm  said  side  tracks;  and  In  answer 
to  a  direct  question  to  this  effect  tbe  jury 
refused  to  answer  the  question  directiy,  but 
said  lhat  the  agent  told  appellant  **tfaat  he 
bad  time  to  get  his  goods  out  of  the  car." 
,  The  jury  simply  answered  that  the  agent  told 
appellant  that  the  car  waa  on  a  certain  tnu&. 
and  that  he  would  Iiave  time  to  unload  it,  and 
by  the  above  answer  they,  in  effect  negatived 
the  proposition  that  the  ag«it  said  appellant 
would  have  time  to  unload  the  car  before  any 
train  or  car  would  move  it  because  they 
refused  to  answer  that  question  directly.  In 
this  connection  the  fact  must  be  borne  In 
mind  that  appellant  knew  that  the  car  was 
conpled  to  a  freight  train,  and  Qiat  the  time 
when  the  train  would  couple  up  was  tmcer- 
taln.  The  extent  to  which  appellant  could 
rely  upon  this  opinion  of  tlie  agent  must  be 
determined  from  tbe  facts  and  clrcnmstances 
at  the  time  surrounding  him,  and  of  which  he 
had  notice.  The  foots  which  he  was  bound 
to  observe  indicated  the  proper  line  of  con- 
duct and  be  had  no  right  to  Ignore  such  facta, 
and  rely  wholly  upon  toe  assurances  of  the 
agent.  But  even  if  we  should  a^It  that 
he  had  the  tight  to  and  did  rely  upon  tiUa 
cplnlon  of  the  agent  It  appears  from  tiie  ver- 
dict that  the  agent  was  right  and  that  appel- 
lant did  have  time  to  unload  his  goods,  and 
that  he  bad  actually  unloaded  tbem,  and  bad 
left  the  car,  when  Injured.  He  waa  not  in- 
jured while  in.  the  car,  or  while  leaving  It 
and  would  not  have  been  Injured  at  all  bad 
be  not  had  his  wagon  In  contact  with  tbe  car. 
The  jury  found  it  was  necessary  for  appellant 
to  place  his  wagtm  near  the  ear,  but  appellant 
has  not  shown  that  it  waa  at  all  necessary 
for  him  to  place  bis  wagm  as  be  did  place  it 
in  order  to  unload  bis  goods.  He  knew  tbe 
conditions  snrroanding  htan,  that  the  time 
when  the  cars  would  be  coupled  up  was  un- 
certain, and  that  when  coupled  tip  this  par- 
411:ular  car  was  liable  to  be  moved.  With 
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knowledge  of  these  facts,  lie  placed  bis  wa;- 
on^wltether  necessarily  or  not  he  lias  not 
shown— In  such  contact  with  tiie  car  that 
any  slight  morement  of  the  car  was  liable  to 
upset  the  wagon.  Such  act,  unexplained  In 
any  way  on  his  part,  was  negligence  which 
proxiinately  contributed  to  his  injury,  and 
precludes  a  recoTery. 

Conngel  for  appellant  cite  the  case  of  Rail- 
way Co.  T.  Ires.  12  Ind.  App.  602,  40  N.  B. 
823.  But  In  that  case  tnere  was  a  general 
Terdlct,  and  it  does  not  appear  what  the  facts 
were.  The  dlscosrion  In  that  case  is  whoUy 
as  to  whether  answers  to  Interrogatories  nec- 
essarily destroyed  the  general  verdict  It 
does  not  appear  what  the  evidence  In  that 
case  disclosed.  No  one  doubts  the  general 
principles  of  law  dwdared  in  that  opinion. 
There  having  been  a  gmeral  verdict  In  that 
case,  and  It  not  appearing  what  the  facts 
were,  the  case  gives  no  assistance  in  deter* 
mining  the  questions  involved  in  the  case  at 
bar.  Counsel  also  cite  the  case  of  Railroad 
Co.  V.  Hauclc,  8  Ind.  App.  S67,  35  N.  B.  578. 
The  opinion  in  that  case  contains  quite  a  full 
statement  of  the  facts,  and  we  have  no  fault 
to  find  with  the  law  applied  to  the  facts 
tiiereln  stated.  But  a  comparison  of  the  facts 
bearing  upon  the  question  of  contributory 
negligence  In  that  case  with  the  facts  upon 
the  same  question  In  the  case  at  bar  will 
show  many  points  of  dissimilarity.  The  con- 
ditions existing  at  the  time,  the  drcumstances 
under  which  the  accidents  occurred,  the 
knowledge  of  such  conditions  and  circumstan- 
ces possessed  by  the  parties  Injured,  are  dear- 
ly distinguishable  In  the  two  cases.  The  law 
applicable  to  one  Is  not  necessarily  controll- 
ing In  the  other.  The  two  cases  present  an 
essentially  different  state  of  facts.  The  case 
cited  was  correctly  decided  upon  the  facts, 
and  the  case  at  bar  must  be  determined  by  its 
own  facts,  and  decided  upon  them. 

Appellant  has  also  assigned  as  error  the 
refusal  of  the  court  to  permit  him  to  file  a 
motion  for  a  new  trial.  The  case  was  tried 
at  the  September  term,  1896,  of  the  Tipton 
circuit  court,  and  the  verdict  was  not  re- 
turned on  the  last  day  of  that  term  of  the 
court  The  motion  for  a  new  trial  was  not 
offered  to  be  filed  until  the  next  succeeding 
term  of  court.  The  case  was  tried  by  a  spe- 
cial Judge,  but  the  record  does  not  show  that 
this  wu  because  the  regular  Judge  was  dls- 
quallfled  to  sit  In  the  case.  The  motlon'for  » 
new  trial  could  have  been  filed  at  any  time 
before  the  dose  of  the  term,  while  the  regular 
Judge  was  presiding,  and  could  have  been 
passed  upon  at  a  subsequent  term  by  the 
special  Judge.  No  excuse  Is  shown  for  not 
having  so  filed  tiie  motion.  Bums'  Rev.  St 
18D4,  I  670  (Homer's  Rev.  St  1897,  |  561); 
Jacquay  v.  Hartzdl,  1  Ind.  App.  SOO,  27  N. 
B.  1105;  Shaffer  v.  Insurance  Ga«  IT  Ind. 
App.  204.  46  N.  B.  657. 

There  was  no  error  In  overruling  the  motion 
for  a  venire  de  novo.  The  special  verdict 
la  not  ambiguous  nor  uncertain.  It  fwntalns 


a  full  and  fair  statement  of  every  fact  sub- 
mitted to  the  Jury.  It  la  well  settled  that  a 
venire  de  novo  will  not  be  awarded  unless 
the  verdict  is  so  defective  and  uncertain  upon 
its  face  that  no  Judgment  can  be  rendered 
upon  It  Bower  v.  Bowei,  146  Ind.  303,  45 
N.  B.  595;  Board  v.  Pearson,  120  Ind.  426, 
22  N.  E.  134,  and  cases  there  cited;  Wysong 
V.  NeallB,  18  Ind.  App.  165,  41  N.  E.  38a 
There  Is  no  error  In  the  record  for  which  the 
Judgment  should  be  reversed,  and  it  Is  there- 
fore affirmed. 

WILEY,  J.  I  concur  In  the  majority  opin- 
ion of  the  court  in  holding  that  the  facts 
found  by  the  special  verdict  clearly  show 
that  appellant  was  guilty  of  negligence  caa- 
trlbutlng  to  his  Injury,  and  for  this  reason 
cannot  recover.  ROBINSON,  J.,  speaking  for 
the  majority,  says  that  this  case  Is  clearly 
distinguishable  from  the  case  of  Railway  Oo. 
V.  Haiick,  8  Ind.  App.  39'i,  36  N.  B.  673,  but 
he  does  not  at  any  length,  point  out  the  dif- 
ference between  the  two  cases;  and,  as  there 
Is  8udi  a  wide  distinction  between  than,  and 
as  wpdlant  relies  largely  on  the  Hanck  Case 
for  a  reversal,  I  desire  to  erpreaa  my  per- 
sonal views  in  relation  thereto.  First  how- 
ever, I  want  to  point  out  the  material  facts 
which  distingalsh  the  two  cases.  In  the  case 
at  bar  there  is  no  finding  that  any  one  of  ap- 
pellee's agents  or  servants  knew  that  i^pel- 
lant  was  at  or  In  the  car  unloading  his  goods, 
at  the  time  of  the  accident.  In  the  Hauck 
Case,  it  was  known  that  appellee  was  In  the 
car,  and  there  at  the  express  direction  of  ap- 
pellant's  agent  In  tiiat  case  a  car  had  been 
placed  on  the  side  track  at  a  way  station,  for 
the  use  of  appellee.  In  which  she  was  going 
to  ship  some  household  goods.  She  was  di- 
rected to  the  car  by  the  station  agent,  and 
was  told  to  hurry,  and  get  her  goods  loaded. 
At  the  time  she  went  to  the  car  to  load  her 
goods  there  was  no  other  car  on  the  side  or 
nuUn  track,  and  no  train  in  or  about  the 
premises.  She  was  unfamiliar  with  the  sur- 
roundings and  the  time  trains  paased  the  sta- 
tion. While  she  was  loading  her  goods,  a 
freight  train  passed  on  the  main  track,  the 
side  door  of  her  car  next  to  the  main  track 
being  closed.  The  Jury  found  as  a  fact  that 
when  said  freight  train  paased  the  car  In 
which  ty>peUee  was  at  the  time.  It  passed  on 
and  out  of  her  hearing,  and  that  "she  had 
reason  to  believe,  and  In  good  faith  did  be- 
lieve, and*  so  believing,  did  rdy  thereon,  that 
said  train,  aftw  Ita  movement  beyond  her 
hearing,  continued  on  Its  way  eastward,  and, 
being  vrtiolly  Ignorant  that  stdd  train  would 
be  backed  up<n  said  track  and  against  said 
car,  thereby  endangering  her  life  and  Umb, 
she  remained  In  said  car,"  etc.  It  will  be  ob- 
served from  these  findings  that  there  Is  a 
total  absence  of  any  fact  that  she  had  any 
knowledge  of  approaching  or  Impending  dan- 
ger, while,  on  the  contrary,  there  Is  an  ex- 
press finding  that  she  beUeved,  and  had  good 
reason  to  bdlev^  and*  lo  believing,  did  rely 
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thereon,  that  tbB  train,  after  It  bad  moved 
beyond  her  hearing,  had  continued  eastward 
on  Its  wa7r  and  that  she  \ra.s  wholly  Ignorant 
that  It  would  be  backed  on  the  Edde  track, 
and  against  ber  car.  After  such  a  finding  of 
facts,  it  was  a  correct  announcement  of  the 
law  to  hold  that  she  was  thus  lulled  into 
danger,  and  the  appellant  was  bound  to  pro- 
tect her  while  she  was  so  situated.  But  how 
materially  different  are  the  facts  in  the  case 
in  band.  The  appellant  here  knew  of  the 
danger  he  was  in.  He  saw  the  freight  and 
passenger  trains  on  the  tracks.  He  saw  the 
process  of  switching  as  It  was  beln^  done, 
and  knew  that  it  was  uncertain  when  the 
train  would  back  up  and  couple  onto  the  car 
from  which  be  was  unloading  his  goods. 
Thus  it  afflrmatiTely  appears  that  he  was 
fully  aware  <tf  the  impending  danger,  and  yet 
be  took  no  precautions  to  avert  It  Tbe  Jury 
found  that  after  reaching  the  car,  and  being 
In  full  possession  of  all  the  facts  constituting 
the  danger,  he  did  not  even  take  the  pre- 
caution to  look  up  and  down  the  track  at  the 
moving  train.  Then  another  broad  distinc- 
tion between  this  and  the  Hauck  Case  Is  this: 
In  the  latter  case  the  station  agent  knew  that 
Mrs.  Hauck  was  In  the  car,  loading  her 
goods,  while  in  the  case  at  hand  there  is  an 
express  findii^  that  neither  tbe  appellee's 
station  agent,  conductor,  or  any  other  serv- 
ant had  any  knowledge  that  t^pellant  was 
In  the  car  when  the  train  was  being  backed 
up  against  said  car.  In  Railroad  Co.  v. 
Hauck,  supra,  Belnhard,  3.,  speakiug  for  the 
court  said:  "The  mere  knowledge  of  the  fact 
that  a  fright  train  had  arrived  and  passed 
the  box  car  on  the  main  track  was  no  notice 
to  her  that  such  train  would  enter  the  side 
track,  and  endang^  her  safety  by  being 
pushed  violently  against  the  car  in  which  she 
was  lawfully  engaged  in  her  work  of  putting 
away  the  goods.  Site  toos  not  bouiul,  under 
auch  cirGum»tanee$,  to  leave  the  ear,  and 
wateh  t?ie  TnovemenU  of  the  freight  train.'* 
(The  italli^ng  In  the  above  quotation  Is  my 
own.)  Mark  the  guarded  and  well-measured 
language  of  the  learned  judge  who  wrote  the 
opinion:  "She  was  not  bound,  imder  such 
drcumstances,"  he  says,  "to  •  •  •  watph 
the  movements  of  the  train."  What  circum- 
stances? Unquestionably  the  circumstances 
that  all  the  facts  and  surroundings  presented 
to  her  mind  and  view.  Such  facts  presented 
to  her  mind  a  state  of  drcumstances  that 
dothed  her  with  perfect  safe^,  while  die 
was  engaged  in  her  duties.  Suppose,  when 
she  went  to  the  car  on  tbe  side  track,  under 
the  direction  of  the  station  agent,  there  ha^ 
been  a  live  freight  train  on  the  track,  en- 
gaged In  switching;  that  a  passenger  train 
was  also  at  the  station,  waiting  for  another 
passenger  train  to  pass,  which  was  then  due; 
that  It  was  uncertain  when  the  freight  train 
would  back  up  against  her  car,  and  she  had 
full  knowledge  of  all  such  facts,  then  the 
"drcumstances"  surrounding  her  would  bare 


been  radically  different  from  what  they  were, 
and  the  language  I  have  Just  quoted  would 
not  have  been  applicable  to  the  case,  and,  I 
dare  say,  would  not  have  been  used.  The 
rule  for  which  appellant  contends,  carried  to 
Its  logical  conclusion,  would  lead  to  confu- 
sion, and  In  many  Instances  become  the  tool 
for  working  manifest  Injustice  and  great 
hardship.  If  the  rule  for  which  appellant 
contends  is  a  correct  one,  then  a  person  may 
place  himself  In  eminent  peril,  with  a  full 
knowledge  of  impending  danger,  and  In  case 
of  Injury  resulting  from  the  negligence  of 
another  he  may  recover  therefor,  notwith- 
standing the  wholesome  and  long-established 
doctrine  that  contributory  negligence  is  a 
complete  defense  to  such  recovery.  In  other 
words,  if  appellant  had  gone  to  tbe  car  to 
unload  his  goods,  under  the  exact  facts  as 
they  are  presented  in  this  case,  with  the  ex- 
ception that,  instead  of  the  switching  of  tbe 
train  at  the  far  end  of  tbe  switch,  it  had  then 
been  backing  down,  and  was  rapidly  ap- 
proaching tbe  car,  yet  applying  the  rule  as 
contended  for,  he  could  still  recover.  To  so 
declare  the  law  would  be  in  a  measure  to 
abrogate  the  rule  governing  contributory  neg- 
ligence, and  be  a  reproach  upon  courts.  The 
rule  that  has  so  long  obtained  should  not  be 
relaxed.  Granting  that  appeUee's  station 
agent  told  appellant  that  he  would  have 
plenty  of  time  to  remove  his  goods  from  the 
car,  before  the  freight  train  would  back  down 
against  it  (and  yet  I  insist  there  is  no  express 
finding  of  such  fact),  and  by  reason  of  such 
direction  he  had  a  r^t  to  rely  upon  protec- 
tion from  injury,  sUll  the  facts  found  are 
fnsuffident  to  support  a  Judgment  for  (Rel- 
iant The  Jury  found  that  some  of  the  ar- 
ticles of  merchandise  in  tite  cor  were  heavy, 
and  that  It  was  necessary  for  him  to  drive 
his  wagon  dose  to  the  car,  so  as  to  unload 
them.  There  Is  no  finding  that  It  was  nec- 
essary for  him  to  place  his  wagon  in  sudi 
close  proximity  to  the  car  that  any  movement 
of  the  car  would  upset  it.  Yet  this  is  Just 
what  he  did,  and  the  Jury  so  find.  Had  he 
not  done  this,  no  injury  would  have  resulted; 
for  It  appears  from  the  finding  of  the  Jury 
that  he  had  removed  all  of  his  goods  from 
the  car  to  the  wagon,  and  had  left  the  car, 
and  entered  the  wagon,  before  the  train  back- 
ed against  the  car.  So.  as  a  matter  of  fact, 
he  had  removed  the  goods,  and  bis  Injury 
resulted  from  the  upsetting  of  the  wagon,  and 
that  occurred  on  account  of  bis  own  negli- 
gence in  placing  lUs  wagon  in  a  dangerous 
position.  There  Is  another  distinguishing  fea- 
ture between  this  and  the  Hauck  Case.  In 
that  case,  at  the  time  of  the  injury,  appellee 
was  alone  In  the  car.  No  one  was  outside  of 
the  car,  in  her  employ,  to  warn  her  of  ap- 
proaching danger.  While  In  this  case  appel- 
lant's servant  was  in  the  wagon  all  the  time 
the  goods  were  being  unloaded,  and  was  in 
full  view  of  the  approaching  train,  for,  as  th» 
jury  .found*  there  were  no  obatmcUons  to  ob- 
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Bcare  the  view.  In  such  caae  the  knowledge 
of  tlie  Beirant  will  be  Imputed  to  the  prlnd- 
paL 

There  la  another  weU-grounded  rule  of 
law  that  should  not  be  lost  sight  of  In  a  cam 
of  this  character,  and  that  la  the  knowledge 
of  appellant  of  the  apparent  danger  snr^ 
nSnndlng  him.  Mr.  Beach,  In  his  ezc^ent 
work  on  Contributory  Negligence,  says: 
"Knowledge  on  the  part  of  the  plalntitT  as 
to  the  danger  to  which  he  Is  exposed,  or, 
what  Is  the  same  thfrg  In  law,  a  legal  obliga- 
tion to  know  of  It,  is  an  easoitial  element 
In  the  caae  when  contribntory  ne^igence  Is 
the  Issue.  The  law  holds  no  one  responsible 
for  exposing  himself  to  a  danger  of  which  he 
knew  nothing,  and  of  which  he  was  nnder  no 
obligation  to  Inform  himself.  We  must  use 
ordinary  care  and  prudence  to  avoid  the  or- 
dinary perils  that  beset  us,  but  we  are  not 
bonnd  to  guard  ^caJnat  those  which  we  have 
no  reason  to  soapecL  Hence  knowledge  of 
the  probable  danger,  or  a  sufllcient  reason  to 
apprehend  It,  Is  essential  to  constitute  con- 
tributory negligence."  Beach,  Contrlb.  Neg. 
I  36.  There  is  a  long  line  of  authorities  In 
harmony  with  this  doctrine,  of  wtilch  we 
dte  the  following:  Wall  v.  Town  of  High- 
land, 72  Wis.  43S,  30  N.  W.  560;  Telephone 
Go.  T.  Vaman  (Pa.  Sup.)  16  Atl.  624;  Moom- 
ey  T.  Peak,  57  Mich.  250,  23  N.  W.  804;  Jeff- 
rey Railroad  Co.,  56  Iowa,  546,  9  N.  W.  884; 
langan  v.  BaUroad  Co.,  72  Mo.  392;  Gray  v. 
Scott,  66  Pa.  St.  345.  Again,  Mr.  Beach 
says:  "While  it  is  nnquestlonably  true  that 
one  may  voluntarily  expose  himself  or  his 
proper^  to  danger,  without  thereby  becom- 
ing guilty  of  contributory  negligence  as  a 
matter  of  law,  It  Is  nevertheless  an  establish- 
ed rule  that,  where  one  does  knowingly  put 
himself  or  his  property  in  danger,  there  Is  a 
presumption  that  he  Ipso  facto  assumes  all 
the  risks  reasonably  to  be  apprehended  from 
such  a  course  of  conduct"  Beach,  Contrlb. 
Neg.  8  37.  The  rule  that  one  cannot  place 
hlroself  In  a  position  of  danger,  and  recov- 
er for  an  injury  resulting  therefrom,  is  firm- 
ly established  and  strongly  Intrenched  by 
the  authorities.  Railroad  Co.  v.  Murphy,  17 
111.  App.  444;  Sehoenfeld  v.  Railway  Co.,  74 
Wis.  433,  43  N.  W.  162;  Allen  v.  Johnston,  76 
Mich.  31.  4i  N.  W.  1075;  Goldstein  v.  RaU- 
road  Co.,  46  Wis.  404, 1  N.  W.  37.  It  has  been 
hdd,  and,  I  think,  correctly,  that  a  party 
cannot  knowingly  expose  himself  to  danger, 
and  then  recover  damages  for  an  injury  which 
he  might  have  avoided  by  use  of  a  reasonable 
precaution.  Railroad  Co.  v.  Clemens,  5  III. 
App.  77,  80;  Palmer  v.  Deerlng,  17  N.  T. 
Wkly.  Dig.  145;  4  Am.  &  Eng.  Enc.  Law,  p. 
66;  Morrison  v.  Board,  ll6  Ind.  431,  19  N.  K. 
316;  Travis  v.  Town  of  Carrollton  (Sup.)  7 
N.  Y.  Supp.  231;  Spllttorf  v.  State,  108  N.  Y. 
205,  15  N.  E.  322.  In  Clark  v.  Wright,  25  O. 
C.  A.  190,  79  Fed.  744,  it  was  held  that  one 
whose  negligence  is  one  of  the  proximate 
^usea  of  his  Injury  cannot  recover  damages 


from  another,  even  though  the  negligence  of 
the  latter  also  contributed  to  It,  and  was  the 
more  proximate  cause.  See,  also,  Railway  Co. 
V.  Davis,  10  U.  S.  App.  422,  3  a  C.  A.  429, 
and  53  Fed.  61;  Railway  Co.  v.  Mosetey,  12 
n.  S.  App.  601.  6  C.  C.  A.  641,  and  57  Fed. 
921;  Reynolds  v.  Railway  Co.,  32  U.  S.  App. 
S77,  16  C.  C.  A.  435,  and  69  Fed.  808;  Sco- 
«eid  V.  RaUway  Co.,  114  U.  S.  615,  5  Sup.  Ct 
1126;  Hayden  v.  Railway  Co.,  124  Mo.  666, 
28  S.  W.  74.  The  case  of  Wherry  v.  Railroad 
Co.  (Mlna)  67  N.  W.  223,  Is  In  point  here. 
In  that  case  appellant  approached  a  street 
crossing,  and  found  it  blocked  by  a  freight 
train.  It  was  apparent  to  him  that  the  train 
was  liable  to  start  at  any  moment,  and,  after 
waiting  some  time,  he  att^pted  to  cross  by 
climbing  up  between  the  cars,  aI>out  250 
feet  from  the  engine,  and  was  injured  by  the 
train  suddenly  backing  up  without  giving  any 
signal  or  warning.  It  was  held  that  be  could 
not  recover.  The  court,  In  speaking  of  the 
facts  as  stated,  said  that:  "It  was  apparent 
that  It  [the  train]  might  start  at  any  time, 
and.  If  It  shonld,  the  risk  and  danger  were 
open  and  notorlons.  On  these  facts  it  must 
be  declared  that  there  was  a  want  of  ordinary 
care  upon  plaintiff's  part  contributing  to  the 
injuries  received,  as  a  proximate  cause  there- 
of, without  which  the  injuries  would  not 
have  been  received."  The  court  further  said: 
"The  fact  Uiat  a  danger  id  known  will  pre- 
clude a  recovery,  in  case  of  Injury,  when  it  Is 
apparent  and  Imminent.  *  *  *  One  has  no 
right  to  cast  himself  upon  a  known  danger 
where  the  act  subjects  him  to  imminent  and 
great  peril."  If,  In  the  case  from  which  I 
liave  Just  quoted,  the  appellant  had  been  di- 
rected by  an  agent  of  appellee  to  do  jTist 
what  he  did  do,  and  had  been  assured  that  he 
could  do  so  In  safety,  the  case  would  have 
been  parallel  to  the  one  in  hand.  Yet  would 
it  be  contended  by  any  one  that  upon  such 
direction  and  upon  such  assurance  appellant 
would  have  iMen  relieved  from  responsibil- 
ity? I  think  not  In  the  case  at  bar  appel- 
lant was  fully  aware  that  the  freight  train, 
to  a  part  of  which  the  car  from  which  he 
waa  unloading  his  goods  was  attached,  was 
likely  to  back  up  and  couple  to  hia  car  at 
any  moment;  and  in  the  case  of  Wherry  r. 
Railroad  Co.,  supra,  it  was  apparent  to  ap- 
pellant that  the  train  might  start  at  any 
time.  In  this  respect  the  two  cases  are 
analogous.  It  baa  been  held  In  mai^  cases 
that  a  railroad  Is  a  mraace  of  danger.  See 
Wherry  v.  Railroad  Co.,  supra,  and  cases 
there  cited.  And,  being  a  place  of  danger,  a 
parson  who  is  mentally  accountable  cannot 
voluntarily  place  himself  within  Its  danger- 
ous environments  and  perilous  surroundings, 
and,  in  case  of  Injury  resulting  from  the 
negligence  of  Its  servants,  recover  for  dam- 
ages sustained. 

Recurring  again  to  the  Hauck  Case,  supra, 
there  was  an  allegation  in  the  complaint  and 
a  finding  by  the  Jury  that  appellee  had  no 
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luiov1edc«  or  notice  of  the  approudUng  tnln 
m  backed  In  upon  tbe  itcle  track,  and  that  no 
means  were  afforded  her  to  learn  or  know  of 
Its  approat^  Bo  In  theie  material  and  ea- 
■entlal  facts  this  case  Is  clearly  dlstlngnlBh- 
able  from  that  Here  appellant  did  have  the 
means  of  knowing,  and  In  fact  the  jurj  found 
that  he  did  know,  that  the  train  was  liable 
.to  more  at  any  moment,  and  back  up  uid 
conple  onto  hla  car.  Under  the  antbarltles 
and  upon  sound  reasoning  the  facts  found 
are,  In  my  opinion,  wholly  Insufficient  to  sup- 
port a  Judgment  In  faror  of  the  apjieUant, 
and  the  conclusion  reached  by  tbe  majority 
of  my  associates  la  correct 

G0M8T0CK,  J»  (diasentlng).  Bellerfng 
that  the  majority  opinion  In  this  cause  does 
not  correctly  express  the  law  as  heretofore 
announced  by  the  supreme  and  thla  court  I 
deem  It  proper  to  briefly  express  my  dissent 
to  the  action  of  the  majority  of  the  court 
^e  special  Terdlct  clearly  shows  that  the  de- 
fendant coEporatlon  was  guilty  of  negHgence. 
Zt  remains  only  to  consider  whether  tbe  plain- 
tiff was  himself  guilty  of  negligence  appnol- 
Diately  contributing  to  his  Injury.  In  the 
opinion  of  the  writer,  the  facts  found  by  the 
Jury  afflrmatiTcly  show  that  he  was  free  tiom 
fault  Upon  the  authority  of  Railroad  Co. 
Hauck,  8  Ind.  App.  367.  86  M.  B.  073,  and 
cases  there  cited,  appellant  is  entitled  to  Judg- 
ment. The  facts  found  declaiTe  of  the  ques- 
tion ar«  in  answer  to  th«  following  Interroga- 
tories: "Was  the  car  containing  Htld  articles 
of  merchandise  and  groceries  side  tracked  by 
defendant  upon  the  principal  swltdi  of  said 
town  of  Cicero?  Answer.  Tea.**  **DId  the 
plaintiff  drive  to  siUd  defendanra  local  office 
and  station  at  said  town  of  Cicero  In  the  af  t- 
onioon  said  day  of  the  Slst  of  March,  UI94, 
and  inquire  of  dtf  endan^s  agent  at  said  olUcb 
concerning  said  goods  and  merrtiandiaeT  An- 
swer. Yes."  "Did  defendant's  agent  In  answer 
to  Bwh  faiqulryof  the  plaintiff,  Inform  the  plain- 
tiff that  the  same  was  In  the  car  of  the  d^oid- 
ant  standing  on  Qie  tide  track  or  switch?  An^ 
swer.  Tes."  ^'Was  the  side  track  or  switch  the 
usual  place  of  unloading  fright  at  said  station 
or  town?  Answw.  Yes."  "Did  said  agent  di- 
rect the  plaintiff  to  drive  around  to  uid  car,  and 
unload  said  artides  and  groceries  tiierefrom 
Into  his  wagon?  Answer.  Yes."  '*Dld  said 
agent  further  state  to  the  plaintiff  at  tbe  time 
that  be  would  have  ample  or  ^nty  of  thne 
to  get  tte  same  befbre  any  train  or  cars  were 
moved  iqun  said  side  track?  Answer.  We, 
tbe  Jury,  find  from  the  endoace  that  the  agent 
told  the  phOntlff  that  he  had  time  to  get  hla 
goods  out  of  the  car."  "Did  the  plaintiff  fol- 
low such  Instructiona,  and  rely  upon  the 
same,  and  Immediately  drive  around  ta  said 
car  for  the  purpose  of  unloading  said  goodaT 
Answer.  Yes."  "When  the  plaintiff  flrst 
started  from  tin  freight  station  to  the  car 
containing  his  goods,  did  the  d^endant  or 
any  of  the  agents,  direct  him  so  to  do?  An- 
swer. The  evidence  shows  Uiat  the  pUUntlff 


received  Information,  when  said  plaintiff  paid 
tbe  fr^i^t  that  said  ^alntUTs  goods  were 
In  ttw  car  on  the  defendant's  aide  track,  and 
when  said  idalnttff  got  around  to  Jackson 
street  Uiat  the  freight  agent  directed  the  said 
plaintiff  to  the  car  In  which  plaintiff's  goods 
verfc"  ^nie  Jury  furtiier  found  that  the 
plaintiff  and  his  assistant  drove  their  wagtin 
Immediately  to  the  car  dedgnated,  and  woA- 
ed  as  dlllgaitly  and  rapidly  as  possible  ta  re- 
move tbe  goods,  and  Just  ss  tbe  work  of  trans- 
ferring the  goods  from  the  car  to  the  wagon 
had  been  comirieted,  and  before  the  plaintiff 
had  time  to  drive  away  from  the  car.  the 
employta  of  the  defutdant  In  (diarge  of  tbe 
locomotive  of  defendant  eaWleasIy,  wlOiont 
any  warning  to  appellant  ran  a  train  ot 
freight  cars  against  the  car  fMm  whidi  he 
had  removed  his  goods,  resulting  In  the  In- 
jury for  whldi  he  sues.  The  facts  thus  fttnnd 
show  that  a  consignee  of  freight  paid  the 
charges  thereon  of  the  common  carrier  at  iht 
place  of  delivery,  and  is  directed  by  its  prop- 
er agent  to  tbe  car  ride  tracked  at  the  usual 
place  for  unloading  goods,  and  Is  informed 
by  said  agent  that  he  would  have  time  to  get 
his  goods  out  before  the  car  would  be  moved; 
that  relying  upon  this  informaUon,  he  went 
to  work  immedlatdy,  with  hla  asalstant.  with 
all  posslUe  diligence,  and  did  remove  the 
gooda  from  the  car  to  bis  vragon,  but  befwe 
he  had  time  to  drive  away,  was,  by  the  fault 
of  tbe  defendant's  employte.  Injured.  The 
learned  Judge  who  wrote  the  opinion  attaches 
Importance  to  the  fact  tiiat  the  Jury  did  not 
s^  that  ^alntlff  was  told  fliat  he  had  ample 
or  plenty  of  time  In  vrhlch  to  get  out  his 
goods,  boc  that  he  was  only  told  that  be 
had  time.  We  submit  that  plabitlff  could 
only  have  undmtood  by  this  statement  un- 
der tbe  circumatanoes,  that  he  had  time  to  ae- 
eompllsb  his  wwk.  It  plaintiff  bad  time  to 
remove  bis  goods  by  the  exerdse  of  ordinary 
diligence.  It  was  all  the  time  be  required,  and 
he  was  Informed  that  he  had  this  time  by 
one  upon  whom  he  bad  the  right  to  rely,  and 
npon  whose  InstrucUons  be  acted.  We  think 
aat  It  cannot  be  reasonably  held  that  the 
statement  made  by  appellee's  agent  to  ap- 
pellant that  he  would  have  time  to  remove 
his  goods  meant  that  he  would  have  time  to 
put  them  In  bis  wagon,  but  not  to  get  away 
with  the  wagon  before  the  train  moved.  The 
majority  opinion  holds  that  the  fact  that  ^ 
pellant  had  tbe  end  of  his  wagon  against  the 
car,  unexplained,  was  negligence.  The  Jury 
found  that  It  waa  necessary  to  place  the  vrag^ 
on  .  near  tbe  car.  That  It  was  necessary  to 
put  the  end  of  tbe  wagon  against  tbe  car 
could  have  no  better  explanation  than  the 
finding  that  among  the  articles  to  be  unload- 
ed was  a  barrel  of  sugar  and  a  barrel  of  vine- 
gar. The  defendant  company  was  under  spe- 
cial obligations  to  protect  the  appellant  ttom 
Injury.  Its  employfis  had  Induced  him  to  en- 
ter into  a  place  of  danger.  The  ease  Is  noc 
distlngnlshable  In  principle  from  that  of  Rail- 
road Ca  ▼.  Bauck,  supra.   Appellant  had 
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teen  lolled  Into  a  feeling  ot  ncinltT  by  the 
agent  of  tbe  company,  ai  bad  beat  tbe  j^alo- 
tiff  in  tbe  case  last  named.  In  wtafcb  tbe  court 
•aid  It  vas  the  daty  of  tbe  raOroad  to  tnr- 
nlab  to  penona  tawfnlly  upon  fts  tracks,  "en- 
gaged In  loading  or  nnloatUng  freight,  protec- 
tion tnm  InJnry  by  approadilng  tralna  w  lo 
comotlrea.  In  aach  cases  a  person  baring 
bnslness  with  tbe  oompany  of  the  character 
indicated  bad  tba  right  to  occopy  a  position 
designated  by  the  company,  eren  if  snch  po- 
sition be  bazardoiu,  and  to  rely  npon  the  AfUr 
grace  of  the  company  to  protect  him  from 
danger."  See  Howe  t.  Ohmart,  7  Xnd.  App.  32, 
33  N.  H.  466;  Railway  Co.  t.  Ives,  12  Ind. 
App.  602.  40  N.  B.  023;  BiUlway  Co.  r.  liOCke, 
112  Ind.  404,  14  N.  ID.  8U1;  Railroad  Co.  t. 
Scbmldt  (Ind.  Sup.)  46  N.  H.  844;  Railroad 
Go.  T.  Keely,  138  Ind.  WO.  87  N.  E.  406.  The 
Judgment  of  tbe  trial  court  should  be  ceTen- 
«d. 

BLACE,  3^  took  no  imrt  In  this  decMoiL 


CHICAGO  &  B.  R.  CO.  T.  HARSHUAN. 
(Appellate  Court  of  Indiana.    Oct  6,  1898.) 

EZECDTORS  AND  ADMINISTRATORS — ACTIOIT  TOB  IK' 
TB8TATB*B    DlATH  —  LlAlllLlTT   Of   £STATB  VOa 

Cbwn— Guiiu— Jddohbkts— Onx&TBBU  A<^ 
VACX— Vaoatioit. 

1.  Where  ad  adminlstntor  soes  for  tibe  death 
of  his  intestate,  and  a,  jodgment  for  costs  is 
obtained  aeainst  him,  the  general  fund  of 
tbe  estate  is  liable  to  pay  snch  judgment,  If 
the  ruchti  of  creditors  do  not  Intervene. 

2.  The  liability  of  an  estate  to  pay  a  jodg- 
aent  recovered  against  the  administrator  as 
each  cannot  be  attacked  In  a  proceeding  to  en- 
force tbe  same  against  the  estate. 

3.  Where,  after  tbe  final  report  of  an  adtnio- 
ifltrator  is  approved,  and  tbe  administrator 
discharged,  the  court,  on  tbe  administrator's 
petition,  seta  aside  the  order  of  confirmation 
«jid  disdiarge  to  enable  him  to  prosecute  a 
.pending  salt,  tbe  estate  is  left  as  If  no  report 
had  been  filed.  Hence  a  claim  snbsequentlr 
filed  apninst  the  estate  is  not  barred  becuuse 
not  filed  before  the  filing  of  the  vacated  re- 
port. 

Appeal  from  circuit  court,  Delaware  coun- 
ty; G.  H.  Koons,  Judge. 

Claim  by  the  Chicago  &  Brie  Railroad  Com- 
1>any  against  Jonathan  Harshmau,  as  admin- 
istrator of  the  estate  of  James  W.  Harsh- 
man,  deceased.  Prom  a  Judgment  for  the 
•estate,  claimant  appeals!  Reversed. 

W.  O.  Johnson.  lEenner  &  Lesh*  W.  W. 
JIann,  and  U  Lesh,  for  apjwllanL  N.  N. 
■Spence^  for  appellee. 

WILST,  3,  James  W.  Harshman,  appel- 
4ee's  decedent,  lost  bis  life  by  being  thrown 
from  a  wagon  In  which  he  was  riding.  Tbe 
accident  resulting  In  bis  death  was  alleged 
-to  have  resulted  from  the  negligence  of  ap- 
pellant Jonathan  Harshman  was  appointed 
4UlmIni!»trator  of  bis  estate,  gave  bond,  and 
assumed  the  duties  of  the  trust  The  deced- 
■enc'B  estate  consisted  o|  personal  property 


and  a  baU  Interest  In  a  gas  Tba  rec- 
ord shows  that  the  estate  was  wolrvaU  and, 
after  payment  of  all  debts,  there  remained 
orer  1000  for  dlstrlbatlon  to  the  lutlrs.  On 
February  7,  the  administrator  filed  his 
final  report,  showing  that  the  debts  of  th% 
estate,  bad  all  been  paid,  and  Ibe  estate  ae^ 
tied,  which  report  was  approved  by  tbe 
coort  and  the  administrator  discharged. 
May  81,  ISOS,  the  administrator  filed  bis  pe- 
tition, and  prayed  the  court  to  set  a^de  the 
final  repeort,  reopen  ttie  estate,  and  continue 
him  as  such  administrator  for  tbe  purpose  of 
enabllug  him  to  prosecute  to  a  final  deteiw 
mioatlon  a  suit  then  pending  in  the  Hunfr 
Ington  circuit  court  against  appellant  to  rfr 
cover  damages  for  tbe  aO^ted  wrongful  kill- 
ing of  decedent  Tbe  prayer  of  this  petltioa 
was  granted..  aiU  tbe  order  previously  made 
declaring  said  esUte  fully  settled,  and  dl»> 
ebarging  tbe  administrator,  was  racated  and 
la  all  things  set  aside.  Tb»  action  against 
appellant  was  finally  determined  In  tbe  Hunt 
ington  circuit  court,  and  resulted  In  a  judg- 
ment against  appellee  toe  eokta.  March  10; 
1887,  appellant  filed  In  the  cleric's  office  of 
the  Delawaie  <drcnlt  court  an  Itemized  state> 
ment  of  tbm  costs  for  which  Judgment  had 
been  rendered  In  Its  favor,  which  statement 
was  accompanied  by  a  certificate  of  the  clerk, 
and  duly  rwlfied.  This  statement  of  costs 
was  filed  as  a  claim  against  tbe  estate^  was 
passed  to  tbe  allowance  docket,  where  It  was 
disallowed  by  the  administrator,  and  was 
subsequently  transfened  to  tbB  Issue  docket 
for  trial.  Trial  was  by  tbe  court  resulting 
In  a  finding  and  judgment  for  appdlee.  Ap- 
pdlant^s  motion  for  a  new  trial  was  over* 
ruled,  and  snch  ruling  la  assigned  as  error. 

Some  technical  questlona  are  urged  to  tbe 
sufficiency  of  the  motion  for  a  new  trial; 
but,  waiving  such  objections,  we  think  the 
motion  fairly  presents  tbe  question  of  tbe 
sufficient^  of  tbe  evidence  to  support  the 
Judgment  There  is  no  conQIct  whatever  in 
tbe  evldenee,  and  this  is  conceded  by  appel- 
lee; hence  no  question  Is  presented  as  to  the 
weight  of  the  evidence,  or  as  to  this  court 
weighing  tbe  evidence  where  there  Is  a  eoi^ 
flict 

The  one  pisrtinent  question  presented  for 
our  decision  Is  this:  Is  the  appellee.  In  bis 
fiduciary  capacity,  liable  for  the  costs  of  prcM- 
ecutlDg  his  action  against  appdlant  for  the 
death  of  his  decedent  .where  be  failed  In  such 
action,  and  the  costs  were  adjudged  against 
him  t  We  are  not  aware  that  this  exact  queih 
tlon  has  ever  been  decided  in  tbls  state,  but 
we  think  the  principle  involved,  has  been 
clearly  settled.  In  all  lltlgatloa  tike  law  con- 
templates tbat  coats  accruing  sbaQ  be  charge* 
able  to  some  one  connected  with  sufita  lltiK»< 
tloa  In  tbls  state  tbe  liability  fbr  and  pay^ 
ment  of  costs  are  regulated  statute,  and 
the  general  rule  Is  tbat  the  losing  party  is 
chargeable  with  Its  iwyment  .If  tbe  deced- 
ent had  survived  tbe  accident  which  resulted 
in  bis  death,  and  prosecuted  an  action  for  bla 
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Injary.  and  sncb  action  bad  resulted  adrene* 
ly  to  him,  he  would  hare  been  liable  to  appel- 
lant for  all  costs  Incident  to  the  snlt  Here 
the  admfnlstnitor  brought  the  action  as  his 
POTSonal  representatlTe  for  the  benefit  of  his 
next  of  kin.  True,  under  the  statute,  if  a  re- 
corery  had  been  had,  the  amount  recoToed 
would  not  hare  gone  into  the  general  fund  for 
the  payment  at  debts,  etc.,  but  woidd  have 
been  distributed  to  the  heirs  or  next  of  Un, 
according  to  their  Interests,  upon  the  final 
settlement  of  the  estate.  The  fund  thus  de- 
rlTed,  although  for' the  benefit  of  the  next  of 
kin,  would  have  been  chargeable  with  the 
necessary  expense  Incurred  by  the  adminis- 
trator on  account  of  his  services,  attorney's 
fees,  and  expenses  of  administration.  Telton 
T.  Railroad  Co.,  lB4Ind.  414,  88  N.B.  629.  In 
that  case.  Yelton  was  the  administrator,  and 
brought  an  action  for  ISiB  death  of  his  de- 
cedent The  decedent  In  that  case  left  no 
children,  but  a  widow,  who  was  his  sole  heir, 
and  whatever  dam^es  were  recovered 
would,  under  the  statute,  inure  to  her  exclu- 
sive ben^t  Pending  the  action,  she  compro* 
mised  with  t2ie  railroad  company,  which  com- 
promise was  pleaded  as  a  defense  1^  way  of 
a  supplemental  answer.  A  demurrer  to  this 
answer  was  overruled  In  tbe  court  below,  and 
on  appeal  such  ruling  was  reversed.  In  that 
case  the  court  said:  "The  fund  Is  evidently 
dutrgeable  with  the  necessary  ezpenso  in- 
curred for  his  aerviees  and  attorneys'  fees 
and  ffiEpense  of  administration,  at  least  This 
would  be  true  In  the  absence  of  any  other  es- 
tate of  tbe  decedent  out  of  which  the  same 
could  be  paid;  and  It  is  Questionable  wheth- 
er any  other  estate  could  be  ai^lled  to  such 
expense,  to  the  exclusion  of  creditors  of  the 
estate."  "It  is  evident  that  no  part  of  this 
fund  could  be  diverted  from  the  source  the 
statute  provides  It  shall  go,  exc^t  that  it 
would,  under  some  circumstance*  at  least  be 
chargeable  with  a  lien  for  the  necessary  ex- 
pense In  collecting  the  same,"  etc.  "But  cer- 
tainly the  funds  derived  from  an  action  of 
this  character  are  liable  for  the  necessary 
costs  and  expense  of  the  coUectlon  of  the 
damages  recovered."  From  the  principles 
announced,  and  from  tbe  language  used  in 
the  above  quotation,  it  seems  i^aln,  and  Is  a 
reasonable  Inference,  that,  where  the  rights 
of  creditors  do  not  intervene,  the  general 
fund  of  the  estate  may  be  resorted  to  In  pay- 
ing the  costs  of  such  an  action,  where  such 
costs  are  adjudged  against  the  estate.  Such 
actions  are  brought  for  tbe  benefit  of  tbe 
widow  and  the  children,  for  in  this  case  the 
widow  and  children  survived,  and  would 
have  been  entitled,  under  the  statute,  upon 
final  settlement,  to  receive  their  respective  In- 
terests, If  a  recovery  had  t>een  had.  The  es- 
tate here  was  solvent  All  debte  have  been 
paid,  and  there  remained  funds  for  distri- 
bution. The  law  contemplatM  a  liability  for 
coBte  upon  one  party  or  the  other.  The  ap- 
riellant  here  Is  evidently  not  primarily  liable 
yr  any  coste  in  the  original  action,  except 


auch  aa  made  by  it  But  a^e  from  this,  ttie 
status  of  the  parties  was  fixed  by  the  Judg- 
ment of  the  Huntington  circuit  court  where- 
in the  appellant  recovered  a  judgment  against 
the  appellee  for  the  costs.  In  New  York  It 
has  been  held  that  a  Judgment  against  execu- 
tors In  their  fiduciary  capacity,  In  an  actton 
in  tort  Is  binding  on  the  estete.  Syms  t. 
Mayor,  etc,  106  N.  Y.  168,  U  N.  B.  360;  Hone 
V.  De  Feyster,  106  N.  Y.  646.  18  N.  E.  m 
And  in  this  state  it  has  been  held  that  whoe 
costs  are  Incurred  by  an  administrator  In  the 
proper  defense  of  claims  filed  against  the 
estate,  or  In  prosecuting  claims  in  favor  of 
the  estete  against  others,  such  coste  pertain 
to  tbe  expenses  of  administration,  and  Uielr 
payment  has  prtference  over  othw  claims. 
Taylor  v,  Wright  98  Ind.  123;  HHIenberg  v. 
Bennett  88  Ind.  543.  In  the  ease  last  dted, 
the  court  say:  "Executors  and  administra- 
tors might  sue  In  that  court  (common  pleaS) 
upon  any  claim,  debt  or  demand  of  any  kind 
accruing  to  them  In  their  fiduciary  capacity, 
without  regard  to  the  amount  of  such  de- 
mand, and  that.  In  all  such  cases,  coste  would 
follow  the  Judgmenf*  It  seems  to  ns,  also, 
that  tbe  question  of  appellee's  liability  can- 
not be  raised  In  this  action,  and  that  the  ob- 
jection urged  comes  too  late.  The  questltm 
of  liability  Is  fixed  by  the  Judgment,  and  Is 
conclusive  as  against  a  collateral  attack. 
Hall  V.  Durham,  108  Ind.  434,  8  N.  E.  926.  and 
10  N.  E.  681;  Cassady  v.  MUer,  106  Ind.  69, 
6  N.  B.  718;  Mott  v.  Stete,  146  Ind.  363,  44  N. 
B.  648.  The  attack  made  against  tbe  Judg- 
ment for  coste  In  thia  case  is  collateral,  and 
the  above  authorities  controL 

It  la  further  urged  by  appellee  that  appel- 
lanffl  Judgment  for  coste  Is  barred,  because 
It  was  not  filed  befwe  the  filing  ot  the  final 
report  of  the  administrator.  We  have  al- 
ready said  that  pending  the  original  action 
against  appellant  the  appellee  administrator 
filed  a  final  report  which  was  approved. 
After  this,  however,  on  the  administrator's 
petition  and  appUcatltHi,  the  ordo:  approving 
the  report  and  discharging  the  administrator,, 
wsas  set  aside  and  In  all  things  vacated.  Aft- 
er this  order,  the  suit  then  pending  was  pros- 
ecuted to  final  determination,  and,  so  fax  as 
the  record  shows,  no  final  report  has  since 
been  filed.  Tbe  order  setting  aside  the  re- 
port eto.,  leaves  the  estete  as  if  no  final  re- 
port had  ever  been  filed.  Subsequent  to  set- 
ting aside  the  report  and  vacating  the  order 
of  Ite  approval,  ete.,  this  Judgment  for  coste 
was  recovered  and  duly  filed  as  a  claim 
against  the  estete.  Under  these  facts,  thoe- 
Is  no  merit  to  iMK>ellee*s  contention  upon  thla 
point 

Appellee  further  InsMs  that  then  was  no 
final  Ju^ment  rendered  below,  and  hence  the- 
aK>eal  will  not  He.  We  have  carefully  ex- 
amined tills  question,  and  are  satisfied  that 
the  Judgment  from  which  the  appml  Is  prose- 
cnted  Is  amply  sufficient.  Looking  at  the 
whole  record,  we  have  reached  the  conclu- 
sion that  the  mrarlte  of  the  case  demand  a. 
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new  trial.  The  Judgment  la  therefore  re- 
versed, with  Instmctlona  to  the  coart  below 
to  sustain  appellant's  motlop  for  a  new  trial. 


<»  iQd.  App.  m) 

DENMAN  T.  WARFIELD. 
(Appellate  Court  of  Indiana.    Oct.  0,  1898.) 
Appbal— Rbcohd— Bill  or  Exobptiomb— Filing. 

L  Under  Acta  1887,  p.  244,  i  X  requiring  It 
to  appear  from  tlie  record  that  the  bill  of  ex- 
ceptions was  filed  with  the  clerk  of  the  trial 
court,  the  record  on  appeal  must  affirmatiTelr 
ahow  Buch  filing,  indepen^dent  of  any  recital  in 
the  hUl  itself. 

2.  An  enttr  in  the  transcript,  sabBtantially  aa 
follows,  to  be  varied  to  conform  to  the  facts 
in  each  case,  may  be  properly  employed  to 
Bhow  the  filing  in  vacation  of  the  bill  of  ex- 
ertions and  tiie  date  of  filing*  vis.:  "Be  it 
remembered  that  afterward,  to  wit,  on  the 

-■  —  day  of  .  18—.  plalntlO  (or  defendant, 

as  the  case  may  be)  filed  in  the  clerk's  office 
the  followiog  bill  of  exceptions,  in  the  words 
and  figures  as  follows,"  etc. 

Appeal  from  circuit  court.  Fountain  coun- 
ty; J.  M.  Babb,  Judge. 

Action  ttj  James  G.  Warfteld,  as  admlnls- 
bator,  against  Samuel  S.  D^unan.  There 
was  a  Judgment  for  plalntUC,  and  defendant 
appeals.  Affirmed. 

Uvengood.  Llvengood  &  Dice,  for  appel- 
lant Nebekn-  &  Slmms,  for  appellee. 

HENLEY,  C.  J.  Appellee  brought  this  ac- 
tion in  the  lower  court  against  appellant  by 
a  complaint  In  three  paragraphs  upon  three 
separate  promissory  notes,  which  are  de- 
scribed In  the  complaint,  and  copies  of  the 
same  filed  therewith.  To  this  complaint  ap- 
pellant filed  an  answer  containing  four  para- 
graphs, the  first  of  which  is  a  general  de- 
nial, the  second  a  plea  of  payment,  the  third 
that  the  notes  in  suit  were  given  without 
any  consideration,  and  the  fourth  paragraph 
of  answer  sets  up  in  detail  a  settlement  be- 
tween appellant  and  appellee's  decedent,  by 
which  the  notes  in  suit  were  canceled.  Ap- 
pellee's demurrer  to  the  fourth  paragraph  of 
answer  was  overruled,  and  he  filed  a  reply 
denying  the  material  allegations  of  appel- 
lant's answer.  Upon  the  Issues  thus  formed, 
the  same  was  submitted  to  the  court  for  trial 
without  the  intervention  of  a  Jury.  By  re- 
quest of  appellant  the  court  found  the  facts 
specially,  and  stated  Its  conclusions  of  law 
thereon,  and  rendered  Judgment  In  favor  of 
appellee.  Appellant  filed  a  motion  for  a  new 
trial,  which  was  overruled.  The  errors  as- 
signed to  this  court  are:  (1)  That  the  court 
erred  in  overruling  appellant's  motion  for  a 
new  trial;  (2)  that  the  court  erred  in  the 
conclusions  of  l&w  stated  np<ni  the  special 
findings  of  fact. 

The  special  findings  made  by  the  court  were 
as  follows:  "(1)  The  court  finds  that  on  the 
6th  day  of  November,  1872,  the  defendant 
executed  to  the  plaintiff's  intestate  his  note 
for  ninety  dollars;  that  the  same  was  given 
for  a  valuable  consideration,  and  has  never 


been  paid,  and  that  there  Is  now  due  on  the 
same  the  sum  of  two  hundred  and  nine  dol- 
lars and  twenty-five  cents.  (2)  The  court 
further  finds  that  on  the  19th  day  of  Janu- 
ary. 1884,  the  defendant  executed  his  note 
to  the  plaintiCfs  intestate  for  the  sum  of  two 
hundred  and  six  dollars;  that  the  same  was 
given  for  a  valuable  consideration,  which  re- 
mains unpaid;  and  that  there  Is  now  due 
on  the  same  the  sum  oC  four  hundred  and 
eighteen  d(rflar8'and  fifty  cents  of  principal 
and  Interest  and  fifty  dollars  attorney's  fees. 
(3)  The  court  further  finds  that  on  the  10th 
day  of  February,  1883,  the  defendant  execut- 
ed his  note  to  Nancy  Denman  for  the  sum 
of  eighteen  dollars;  that  Nancy  Denman 
was  the  wife  of  plaintiOC's  Intestate,  Absalom 
J.  Denman;  and  that  she  died  In  April,  1884, 
Intestate,  and  that  no  letters  of  administra- 
tion were  taken  out  on  the  estate  of  said 
Nancy  J.  Denman.  (4)  The  court  further 
finds  that  the  plaintifTs  Intestate  died  on  the 
28th  day  of  June,  1896,  and  that  the  plain- 
tUI  was,  In  the  month  of  August,  1896,  duly 
appointed  as  administrator  of  his  estate  by 
this  court,  and  that  at  the  time  of  the  bring- 
ing of  this  action  the  defendant  was  a  non- 
resident of  the  state  of  Indiana,  and  was  a 
resident  of  the  state  of  IlUnols.  [Signed]  Jo- 
seph M.  Rabb.  Judge."  Upon  the  facts  so 
found  the  court  stated  as  its  conclusions  of 
law  that  appellee  was  entitled  to  xecover  up- 
on the  two  notes  found  to  have  been  execut- 
ed by  appellant  to  appellee's  intestate  In  the 
sum  of  $667.70,  but  that  appellee  was  not  en- 
titled to  recover  on  the  note  executed  by  ap- 
pellant to  Nancy  Dennuin. 

Appellant,  In  his  argument  for  the  reversal 
of  the  Judgment  In  this  cause,  depends  entire- 
ly on  the  first  specification  of  the  assignment 
of  errors,  which  raises  the  correctness  of  the 
ruling  of  the  lower  court  in  overruling  appel- 
lant's motion  for  a  new  trial,  and  all  ques- 
tions discussed  by  counsel  for  appellant  In 
their  brief  would  require  for  their  solution 
the  presence  of  the  evidence.  Incorporated 
Into  the  transcript  Is  what  purports  to  be  a 
bill  of  exceptions  containing  the  evidence, 
but  there  Is  no  entry  in  the  record  Indicating 
that  the  bill  of  exceptions  was  filed  with  the 
derk.  The  cases  In  this  state  have  uniform- 
ly held  that  the  record  must  affirmatively 
show  the  filing  of  the  bill  of  exceptions  in  the 
clerk's  office,  and  that  the  recital  of  the  fil- 
ing In  the  bUl  Itself  Is  not  sufficient.  The 
simple  manner  in  which  It  shall  be  done  is 
also  pointed  out  by  statute.  Acts  1897,  p. 
244.  In  the  case  of  Miller  v.  Railway  Co., 
143  Ind.  670,  41  N.  E.  801,  and  42  N.  E.  806, 
It  was  said  by  Jordan,  J.:  "Upon  an  examina- 
tion we  find  that  the  record  presents  none 
of  the  questions  discussed  by  counsel  for  ap- 
pellant. Incortwrated  Into  the  transcript  are 
what  purport  to  be  two  bills  of  exceptions, 
one  embracing  the  evidence  and  the  other  the 
instructions.  Neither  of  these  bills  is  prop- 
erly before  this  court,  for  the  reason  that 
there  is  no  wtry.  independent  of  the  blUs 
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themselTes.  to  Inaicate  ttiat  eltber  wu  filed. 
SecUon  629,  Rer.  St.  1881  (section  041.  Bnnuf 
BeT.  BL  1894)  renders  It  necessary  to  file 
the  bill  with  the  clerk  of  the  trial  court  aft- 
er It  has  been  approved  and  signed  by  the 
Jndge.  It  Is  firmly  settled  by  the  deci- 
sions of  this  court  that  the  transcript  of  the 
proceedings  which  comes  to  this  conrt  must 
affirmatively  show,  independent  of  the  bill, 
that  the  latter  waa  filed  In  .the  office  of  the 
clerk,  and  also  the  date  of  filing  the  same. 
Board  t.  Huffman.  134  Ind.  1.  81  N.  E.  570; 
Mason  t.  Brody,  186  Ind.  682,  86  N.  B.  903; 
Prather  t.  Prather,  189  Ind.  670,  89  N.  B.  310; 
Drake  t.  Bute,  146  Ind.  210,  41  N.  B.  799; 
Elliott,  App.  Proc.  }  806.  An  entry  or  recit- 
al in  the  transcript  at  the  proper  place,  sub- 
stantially as  follows  (to  be  varied  to  conform 
to  the  facts  In  each  parUcnlar  caae).  Is  most 
generally,  and  may  be  properly,  employed  to 
show  the  filing  In  vacation  of .  the  bill  of 
exceptions  and  the  date  of  filing  thereof,  to 
wit:  'Be  It  remembered  that  afterward,  to 
wit,  on  the  30th  day  of  October,  1895,  the 
plaintiff  (or  defendant,  as  the  case  may  be) 
filed  In  the  clerk's  office  the  following  bill  of 
exceptions,  in  words  and  figures  as  follows.' 
The  bill  should  then  follow  or  appear  as  near 
as  practicable  immediately  after  this  recital. 
We  merely  suggest  this.  In  the  hope  that  liti- 
gants who  prosecute  appeals  to  this  court  will 
at  least  endeavor  to  see  that  the  record  Is  so 
prepared  as  will  enable  us  to  consider  and 
decide  upon  their  merits  the  questions  in- 
volved." Also  see,  to  the  same  effect,  Dow- 
ney V.  Head.  138  Ind.  604.  38  N.  E.  109;  Rail- 
way Go.  V.  O'Brien,  142  Ind.  218,  41  N.  B.  528. 
The  question  here  involved  was  also  thor- 
oughly discussed  in  strong  and  pertinent  lan- 
guage by  Justice  McCabe  in  the  case  of 
Stone  Co.  v.  Hobbs,  144  Ind.  146.  42  N.  B. 
1022.  It  Is  also  argued  by  appellee's  coun- 
sel that  the  motion  for  a  new  trial  presents 
no  question  to  this  court,  but;  as  the  bill 
of  exceptions  Is  not  In  the  record,  for  the  rear 
sons  given  the  Judgment  will  have  to  be  af- 
firmed, and  it  is  unoecessary  to  prolong  this 
opinion  by  a  discussion  of  other  questions. 
Judgment  affirmed. 

(a  iBd.  App.  880) 

CITY  OF  NEW  AiaANT  T.  LINES  et  at» 

(Appellate  Court  of  Indiana.    Oct.  7.  1898.) 

Hubbard  and  Wirs  — Right  to  Sub  — Sbfakatb 
Cadbkb  or  AoTios— Dbmdbhbr— MONioiPAL  Cor- 

PURATIO!)8  — LlABILITT  — DltMTITB  SBWBRS — 
PbRMASBKT  iNJUaiBfr— ApPBAIi— Biu>  O*  Bxoii^ 

TIOX8. 

1.  A  husband  may  join  with  his  wtfe  In  an 
action  concemlDg  her  separate  property,  as 
at  common  law,  notwithstaDdinf;  she  may  sue 
alone  In  such  cases,  under  Horner's  Rev.  St 
1897^  254  (Bums'  Rev.  Sl  1894,  |  266). 

2.  where  a  complaint  wherein  a  liuaband  and 
wife  are  properly  Jc^ned  as  plaintiffs  states  a 
cause  of  actioD  in  favor  of  both  of  them,  the 
statement  therein  of  facts  constituting  a  cause 

action  in  favor  of  the  hasband  alone,  while 
'reaper,  does  not  make  the  complaint  demur- 
i  as  not  stating  a  cause  of  action. 

ibsBring  dsnlsA. 


8.  A  mnnldpal  eorpwadon  ngaged  in  tba 

andiorised  iminvTement  of  hs  streets  ia  Uabls 
to  adjacent  landowners  for  diverting  surfacs 
water  from  its  natural  channels,  and  negligent- 
ly providing  Inadequate  and  improperly  coo- 
Btructed  sewers  to  carry  away  the  water  thus 
collected. 

4.  A  sewer  was  constructed  by  defendant 
city  before  plaintiff  pnrdiaaed  adjacent  proper- 
ty. After  his  purchase  the  city  onsuccesafuUy 
undertook  to  remedy  the  defectiveness  of  the 
sewerage  by  removmg  and  relaying  the  pipe. 
Plaintiff's  land  was  flooded  by  the  continual 
backing  up  of  the  surface  waters,  which  pro- 
duced an  unhealthy  condition.  Beltl,  that  plain- 
tiff might  recover  his  .damages,  since  the  sewer 
as  constructed  would  not  be  considered  perma- 
nent, within  the  rule  that  In  such  cases  the 
owner  of  the  preratees  at  the  time  of  the  mak- 
ing of  the  Improvement  Is  the  only  person 
entitled  to  recover. 

6.  Acts  1897,  p.  244  (Homer's  Rev.  St.  1887, 
I  650a;  4  Bams^  Rev.  St  |  638a),  provides  that 
in  order  to  make  the  evidence,  and  all  of  the 
mlings  thereon,  and  the  competency  of  wit- 
nesses and  the  objections  thereto,  a  part  of  the 
record  on  appesl,  it  is  sufficient  if  the  transcript 
contain  the  original  bill  of  exertions  em- 
bracing all  such  evidence,  etc.  Htid,  that  the 
mere  presence  in  the  bill  of  matters  other  thaa 
thoae  which  may  be  presented  on  appeal  by  an 
original  bill  does  not  render  the  bill  msuffldent 
as  on  original  bill  containing  the  evidence 
where,  aside  from  the  Incorporation  therein  <tf 
such  other  matters,  there  has  beeu  a  full  com- 
pliance with  the  statutory  provisi<»B. 

Appeal  from  drenlt  emrt,  Floyd  connty; 
Jacob  Herter,  Judge. 

Action  by  James  H.  and  Etta  Lines  against 
the  dty  of  New  Albany  for  damages  cnnsed 
by  the  m^ntenance  of  a  defective  sewer. 
From  a  Judgment  for  plalntlfTs,  dtfendant 
appeals.  Affirmed. 

Gea  H.  Hesteff  for  appellant   Jewett  A 

Jewett,  tor  aiqiellees. 

BLACK,  J.  The  appelleeB,  James  Lines 
and  Etta  Lines,  sued  the  at^Ilant  the  com- 
plaint containtng  two  paragraphs,  a  demnr- 
rer  to  each  of  which  for  want  of  snfllclent 
facts  was  overruled.  Issues  of  fact  werefonp- 
ed,  the  trial  of  which  by  jnry  resulted  In  a 
general  .verdict  for  the  appellees  for  fSOO.  An- 
swers of  the  Jury  to  Interrogatories  Indicate 
that  the  trial  of  the  cause  proceeded  upon  the 
second  paragraph  of  the  complaint  This  par- 
agraph showed  that  the  apprilees  were  bos- 
band  and  wife;  that  the  latter  was  the  own- 
er In  fee  simple  of  a  house  and  lot  (n  the  city 
of  Mew  Albany,  bonnded  on  the  east  by 
Thomas  street  and  on  the  sooth  by  an  alley; 
that  she  bad  owned  said  ^ranlsea  since  1898. 
and  trom  that  time  had  heen  In  possession 
Ibereof,  and  for  the  greater  part  of  the  time 
bad  occopled  the  same  with  her  said  hoe- 
band  as  her  dwdllng  home;  that  said  bouse 
faced  on  said  street  and  ntended  back  along 
said  alley,  the  windows  <m  the  eonth  side  of 
the  building  opening  open  the  alley,  and  the 
house  being  In  part  T»tllated  by  these  open- 
ings; that  In  1880  the  dty.  under  wdlnance 
and  resolutions  oi  Its  oommon  eooncn  duly 
enacted  and  passed.  Improved  said  alley  along 
the  south  line  of  said  praises;  that  in  said 
ImprovemMit  tbe  jvpelunt  dug  ont  and 
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moved  ttae  earth  therefrom,  thereby  redac- 
ine  the  grade  of  the  alley  two  feet  below  the 
Hnrface  of  said  street  at  the  point  where 
the  alley  Intersected  the  street;  that,  under 
the  plan  as  adopted  and  carried  out  In  the 
making  of  said  ImproTement  by  the  grading 
and  paring  of  the  alley,  the  surface  water 
accmnnlatlDg  In  the  alley.  In  draining  off  the 
lots  abutting  on  the  alley  along  the  line  there- 
of, was  carried  eastward  along  the  alley  to 
said  street,  and  was  drained  upon  and  held 
In  check  by  said  street  at  said  intersection  by 
reason  of  the  fact  that  the  street  was  high* 
er  than  the  surface  of  the  alley;  that,  tor  the 
purpose  of  draining  the  alley  and  carrying 
off  SDch  water,  a  sewer  pipe  about  eight  In- 
dies In  diameter  was  laid  in  and  across  said 
street,  after  the  making  of  the  Improvement, 
but  It  was  Insufficient,  and  did  not  properly 
drain  the  alley;  that  when,  in  1883,  the  ap- 
pellee Etta  Lines  purchased  said  premises, 
she  had  no  notice  or  knowledge  that  said 
drain  was  InsnfOdent,  or  that  It  would  not 
carry  off  said  surface  wat^  and  keep  said 
alley  dean  and  wholesome,  but  b^levlng,  in 
good  faith,  that  the  alley  was  properly  con- 
Btmcted.  and  that  a  proper  plan  had  been 
adopted  by  the  common  council  for  the  drain- 
age thereof,  she  purchased  the  property  and 
went  Into  possession  thereof;  that  after  her 
said  purchase  the  api>ellant,  by  Its  agents 
and  servants,  undertook  to  alter  and  Improve 
such  drainage,  and  for  that  purpose  took  up 
and  removed  said  sewer  pipe  In  said  street, 
and  relald  it,  carrying  it  from  said  intersec- 
tion In  a  northeasterly  direction,  across  and 
In  front  of  said  premises,  to  Culberteon  ave- 
nue; that  the  app^ees,  believing,  in  good 
f&lth,  that  said  pipe  was  being  propwly  laid 
and  would  properly  drain  the  alley,  made  no 
objection  to  the  relaying  thereof;  that  the 
appellant  did  not  pr(^)ei1y  relay  said  pipe  for 
the  drainage  of  the  alley,  but  adopted  and 
carried  out  a  defective,  unskillful,  and  negli- 
gent plan  in  laying  down  said  pipe,  In  this: 
that  In  laying  It,  and  fo^  the  purpose  of  mak- 
ing a  sufficient  fall  to  allow  the  watw  to 
pass  through  It  from  the  alley  to  said  avenue, 
the  appellant  raised  the  mouth  or  opening  of 
said  pipe  where  It  entered  the  alley  from 
Thomas  street  at  said  Intersection  four  Inch- 
es above  the  surface  of  the  alley  as  so  im- 
proved; that,  by  reason  of  the  fact  that  it 
was  so  raised  above  the  grade  and  surface  of 
the  alley,  the  surface  water  and  drainage  in 
the  alley  accumulated  and  backed  to  the  depth 
of  four  Inches  in  the  center  of  said  alley  be- 
fore it  would  pass  out  through  said  pipe,  thus 
ke^In^  said  water  and  drainage  standing  to 
that  depth  at  all  times;  that  such  water  be- 
came stagnant  and  offensive,  and  that  nox- 
ious odors  and  vapors  arose  from  it;  that  the 
appellant  was  negligent  and  unskUiful  In  the 
construction  of  said  sewer  and  drainage 
pipes,  In  this:  that  said  pipe  was  not  of  suffi- 
cient «lze  to  car7  off  the  water  accumulating 
'during  rains  and  storms  In  said  alley,  and 
that,  by  reason  of  the  smallness  of  the  plxw 


and  its  lack  of  capacity  to  carry  off  surface 
water,  the  same  was  gathered  upon,  held  in 
check,  and  thrown  back  in  and  upon  the  real 
estate  and  premises  of  the  appellees,  there- 
by covering  the  same  with  water,  and  making 
the  same  damp  and  unwholesome,  and  ren- 
dering said  premises  less  desirable  as  a  place 
of  residence;  that  by  reason  of  the  accumu- 
lation of  unwholesome  animal  and  vegetable 
matter  In  said  alley  at  ttie  mouth  of  said 
sewer,  and  the  holding  of  the  same  In  check 
there  as  aforesaid,  unwholesome  stendies, 
odors,  and  vapors  werecreated  andarosethere- 
from,and  flowed  In  and  upon  said  house,  mak- 
ing the  air  of  the  same  Impure  and  unwhole- 
some; that  the  appellee  James  H.  Lines  had 
been  made  sick  from  the  same,  and  had  been 
unable  to  follow  hla  trade  and  occupation  for 
four  months,  and  had  been  put  to  great  ex- 
pense In  and  about  curing  himself  by  the 
purchase  of  medicines  and  procuring  the  serv- 
ices of  a  physician,  to  wit,  in  the  sum  of 
(100;  that,  tor  the  purpose  of  curing  himself 
of  such  Illnesa,  the  appellees  were  compelled 
to  move  out  of  said  premises  until  he  regain- 
ed his  health,  and  during  such  period,  to 
wit,  six  months,  the  app^leea  were  unable 
to  rent  said  premises  because  of  such  un- 
^olesome  and  noxious  vapors  and  odors, 
and  wh(dly  lost  the  rent  thereof,  amounting 
to  960;  that  the  value  of  said  real  estate  had 
been  greatly  reduced  by  such  noxious  odors 
and  vapors  coming  in  and  upon  said  prem- 
ises, and  by  the  surface  water  in  said  alley 
being  thrown  back  In  and  upon  said  prem- 
ises, to  wit,  In  the  sum  of  $600.  It  was  fur- 
ther alleged  that  said  injuries  were  suffered 
without  any  fault  or  n%llg«ice  on  the  part 
of  the  appellees,  or  either  of  them,  but  solely 
through  the  fault  and  negligence  of  the  appel- 
lant, In  this:  that  the  appellant  was  neg- 
ligent, careless,  and  unekUlfnl  In  the  forma- 
tion and  adoption  of  the  {dan  for  the  drainage 
of  said  alley,  placing  the  opening  of  the  sew- 
er pipe  above  the  grade  and  surface  of  the 
alley,  thus  allowing  the  water  to  accumulate, 
etc.,  and  In  laying  the  pipe  in  such  manner 
as  to  hold  such  BTU*face  water  In  check,  and 
accumulate  It  In  said  alley,  thereby  causing 
it  to  become  stagnant  and  offensive,  and 
In  laying  said  pipe  of  an  insufficient  size  and 
inadequate  to  carry  off  said  surface  water, 
thereby  catuii^  It  to  be  gathered  up,  held  In 
check,  and  thrown  back  upon  said  premises; 
that,  by  reason  of  such  negligent  and  un- 
skillful acts  on  the  part  of  the  appellant,  tlie 
appellees  had  been  damaged  in  the  sum  of 
fl.OOO;  "wherefore  plaintiffB  donand  Judg- 
ment," etc 

In  this  complaint  the  appellees  sought  to  re- 
cover for  injury  suffered  by  the  wife  and  by 
the  husband  separately,  from  the  same 
cause,  and  It  Is  contended  on  behalf  of  the 
appellant  that  for  this  reason  the  complaint 
was  bad  on  demurrer.  It  is  a  familiar  gen- 
eral rule  that,  to  withstand  a  demurrer  for 
want  of  sufficient  facts,  a  complaint  must 
state  a  cause  of  action  la  favor  of  all  the 
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pUdntlirs.  Berkshire  t.  Shnltit,  25  Ind.  S28; 
Xeal  T.  State,  ^  Ind.  61;  Goodnight  t.  Ooar, 
30  Ind.  418;  Debolt  t.  Garter.  31  Ind.  866; 
Farkfir  t.  Small,  68  Ind.  848;  Ballroad  Co. 
T.  Cosby,  107  Ind.  32,  7  N.  K  373;  Insarance 
Co.  T.  Newm&D,  120  Ind.  554,  22  X.  EL  42&  It 
la  quite  certain  that,  for  a  cause  of  action  In 
the  husband  alone,  the  wife  could  not  prop- 
erty be  Joined  as  a  co-plalntifl,  and  that.  If 
the  complaint  by  husband  and  vlfe  stated 
only  such  cause  of  action.  It  would  be  bad 
on  demurrer  for  want  of  facte  sufficient  to 
constitute  a  cause  of  acUon.  A  married  wo- 
man may  mie  as  sole  plaintiff,  under  section 
254,  Homer's  Bev.  St  1897  (section 
Bums*  Rer.  St  1884),  where  the  ajctlon  con- 
cems  her  separate  property,  or  her  husband 
may  be  joined  with  her  as  her  co-plaintiff. 
Welch  T.  Bunce,  83  Ind.  S8Z.  See  Martin- 
dale  y.  Tibbetts,  16  Ind.  200;  Holllngsworth 
T.  SUte.  8  Ind.  257;  Atkinson  t.  Mott  -102 
Ind.  431,. 26  N.  E.  217;  Boiler  t.  BUdr,  96 
Ind.  203.  In  tiie  rarious  changes  made  by 
the  legislature  In  the  law  concerning  hus- 
band and  wife,  our  courts,  clinging  to  th» 
common  law,  adJectlTe  as  well  as  substan- 
tive, except  as  changec  by  statute,  have 
sanctioned  the  Joinder  of  the  husband  as  a 
plaintiff,  when  perhaps  It  may  be  said  no 
substantial  reason  exists  for  retaining  the 
practice  even  as  a  permissive  (me;  but  how- 
ever this  may  be,  the  practice  Is  allowable,  aa 
the  authorities  we  have  cited  and  many  oth- 
ers show.  In  an  action  wherein  husband  and 
wife  may  properly  be  j<^ned  as  plaintiffs, 
facts  which  would  constitute  a  cause  of  ac- 
tion In  favor  of  tiie  husband  alone  cannot 
properly  be  stated  hi  the  complaint;  but  If 
a  complaint  In  which  two  or  more  are  Joined 
aa  plaintiffs  state  a  cause  of  action  In  which 
all  the  plaintiffs  may  Join,  the  statement 
therein  of  other  facts  constituting  a  cause  of 
action  in  favor  of  one  of  the  plaintiffs  alone, 
while  improper,  is  a  fault  of  pleading  which 
cannot  be  reached  by  demurrer  for  want  of 
sufficient  facts,  for  In  such  case  the  com- 
plaint does  state  facta  sufficient  to  authorize 
the  Joinder  of  all  the  plaintiffs.  The  addi- 
tional facta  which  do  not  conduce  to  create  a 
cauae  of  action  for  which  all  the  plaintiffs 
may  unite  In  suit  may  be  struck  out  on  mo- 
tion, or  may  be  excluded  In  various  ways,  in 
connection  with  the  trial  See  Scotton  v. 
Mann,  80  Ind.  404;  Hamm  v.  Bomloe,  98 
Ind.  77.  . 

In  considering  the  question  as  to  tiie  suffi- 
ciency of  the  <»mplalnt  on  demurrer,  the 
statement  of  facta  which  relates  alone  to  In- 
Jury  to  the  husband  cannot  be  considered  as 
adding  anything  of  value  to  the  ramplaint 
and,  to  hold  the  complaint  good,  It  muat  be 
decided  that  It  states  a  cause  of  action  In 
favor  of  tlie  wife.  While  It  appears  from 
the  complaint  that  the  Improvement  of  the 
alley  was  made,  and  tiie  tile  pipe  was  laid, 
before  Ura.  Lines  became  the  owner  of  the 
premises  In  question.  It  Is  shown  that  the 
injuria  of  wlilch  complaint  la  made  accrued 


while  she  was  tiie  owner,  and  after  the  tils 
pipe  was  relald,  in  1884.  It  appears  that  the 
tile  pipe,  as  originally  laid  before  -she  pur- 
chased the  premises,  was  Insufficient  and  did 
not  properly  drain  the  alley,  though  it  Is  not 
further  sliown  in  what  the  insufficiency  them 
consisted,  except  In  the  want  of  sufficioit 
capacity.  There  la  IndeflniteneBS  and  obscur- 
ity In  the  complaint  but  It  is  made  to  appear 
tliat  the  city  undwtook  to  remedy  the  de- 
fectiveness of  the  drainage^  but  so  planned 
and  did  the  work  that  tiie  Insufficiency  was 
not  obviated,  and  tiiereafter  conditions  de- 
scribed existed  which  caused  the  Injuries  in- 
dicated. It  would  seem  to  have  been  Intend- 
ed to  allege  that  the  opening  into  the  sewer 
pipe  was  ralaed  four  Intdiea  above  the  grade 
and  surface  of  the  alley  at  the  time  of  the 
attempt  to  repair  the  dialna^  but  it  fa  not 
Stated  what  was  the  height  ot  the  opening 
before,  and  it  appears  that  the  conditions 
which  caused  the  Injuries  complained  of  were 
the  aame  in  kind  befc««  and  after  the  repairs 
were  undertaken.  The  water  was  collected, 
and  was  not  carried  off.  The  improvement 
of  tlie  alley  Is  shown  to  have  been  lawfully 
ordered,  and  the  only  complaint  made  is  that 
when  the  work  was  completed  the  surface 
water  which  was  collected  and  caused  to  flow 
eastward  could  not  escape  because  of  the 
elevation  of  the  street  at  the  east  end  of  tiie 
alley,  and  becaiwe  of  the  Insufficiency  of  the 
aewer-plpe  drainage  rendered  necessary  by 
this  elevation  of  the  street,  and  because  of 
the  failure  of  the  city  to  properly  repair  the 
drainage  when  it  attempted  to  do  so,  and 
that  thereby  the  water  was  thrown  back  up- 
on the  premises  of  Mrs.  Linos,  and  became 
Btegnant  etc.  It  la  established  that  where 
a  municipal  corporation  has  made  a  lawfully 
authorised  improvement  of  ite  street  or  alley 
with  reasonable  care  and  skill,  there  can  be 
no  recovery  for  consequent  Injury  to  the 
property  of  adjacent  proprietors.  In  such 
case  there  has  been  no  legal  wrong.  Oum- 
mina  V.  City  of  Seymour,  79  Ind.  497.  It  Is  a 
reasonable  rule,  autiiorlUtlvely  settied  in  this 
state,  that  where  such  a  lawful  improvement 
has  been  made,  and  Injuries  accrue  to  own- 
ers of  adjacent  property  through  negligence 
In  the  planning  of  the  improvement  or  in  the 
work  of  coiutrnction,  or  both,  there  may  be 
a  recovery  therefor.  In  such  case  there  has 
been  wrong  and  damage  consequent  thereon. 
City  of  IndlanapoUs  v.  Huffer,  80  Ind.  236; 
Wels  V.  City  of  Madison,  75  Ind.  241;  Cum- 
mins V.  City  of  Seymour,  supra.  Where  the 
Injury  to  property  caused  by  a  municipal  cop- 
poratlon  in  the  exercise  of  its  authority  over 
Ite  streete  is  the  result  merely  of  negligence 
In  the  making  of  an  Improvement  of  a  per- 
manent character,  as  the  grading  of  a  street 
such  injury  must  be  regarded  as  accralng  to 
the  person  owning  the  property  at  tbB  time 
the  wrong  Is  done,— that  is,  when  the  im- 
provement Is  made,— and  the  right  of  action 
in  him  for  sud)  wrong  does  not  pass  by  his 
deed  of  conveyance  of  the  land,  and  a  sut»e- 
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Quent  owner  of  the  land  cannot  by  yirtne  of 
his  ownership  recover  for  such  Injury.  City 
of  North  Vernon  v.  Voegler,  103  Ind.  314,  2 
N.  E.  821;  Stein  v.  City  of  Lafayette,  6  Ind. 
App.  414,  33  X.  £.  912.  Such  cases  are  dis- 
tinguishable from  those  where  the  condition 
which  causes  the  injury  may  reasonably  be 
regarded  as  tem[>orary,  and  It  tuay  be  pre- 
sumed that  the  wrongdoer  can  and  will  re- 
move the  cause  of  injury.  If  the  case  can  be 
r^arded  as  one  wherein  the  matter  of  com- 
plaint constitutes  a  nuisance  which  may  be 
remedied  and  for  the  continuance  of  which 
successive  actions  will  He,  then.  In  an  action 
by  one  who  has  become  the  owner  since  the 
original  creation  of  the  condition  of  things 
from  which  the  damage  arises,  it  cannot  be 
said  that  damages  which  he  seelcs  were  re- 
coverable only  by  the  former  owner.  See 
Stein  T.  City  of  Lafayette,  supra.  While  a 
municipal  corporation  Is  not  ordinarily  liable 
for  a  mere  failure  to  undertake  the  malting 
of  a  public  improvement,  as  a  sewer,  it  may 
by  some  act  of  its  own.  In  its  exercise  of  its 
authority  over  Its  streets,  produce  a  condition 
which  places  it  under  liability  for  such  fail- 
ure. Cummins  v.  City  of  Seymour,  supra, 
and  cases  cited.  A  municipal  corporation. 
In  the  lawfully  authorized  Improvement  of 
Its  streets,  cannot  without  liability  divert 
surface  water  from  its  natural  courses  by  an 
artificial  channel,  and  thereby  cause  it  lo 
flow  in  a  body  upon  adjacent  property.  Wels 
V.  City  of  Madison,  7B  Ind.  241.  If  a  city,  In 
the  improvement  of  a  street  or  alley,  there- 
by causes  an  accumulation  of  surface  water 
upon  the  street  or  alley,  it  must  provide  rea- 
sonable means  whereby  it  will  not  remain 
there  for  an  unreasonable  time,  to  the  injury 
of  adjoining  proprietors,  and  it  must  make 
and  keep  the  means  of  escape  of  such  capac- 
ity and  in  such  repair  that  the  surface  water 
so  collected  by  its  own  act  may  not  injure  the 
adjoining  proprietor.  City  of  Indianapolis  v. 
Lawyer,  38  Ind.  348.  "Having  created  the 
necessity,  the  duty  devolves  upon  it  to  make 
reasonable  provisions  for  the  escape  of  the 
water  without  Injury  to  the  adjacent  propria- 
tors."  City  of  Bvansvllle  v.  Decker,  81  Ind. 
S25.  330. 

The  complaint  before  us  showed  the  failure 
of  the  city  to  provide  a  reasonably  adequate 
means  of  escape  for  surface  water  which  It 
had  collected  and  caused  to  flow  In  a  body. 
It  showed  an  attempt  to  provide  such  means 
by  a  sewer  pipe  which  failed  to  answer  the 
purpose  sufficiently,  and  a  subsequent  relay- 
ing of  the  sewer  pipe,  with  a  like  failure, 
through  appellant's  negligence.  The  water 
so  collect'ed  and  confined  was  offensive  and 
unwholesome,  and  It  flowed  back  upon  the  ad- 
joining premises. 

It  seems  to  us  to  be  Immaterial  whether  or 
not  the  condition,  through  appellant's  fault, 
was  as  bad  before  the  attempted  repairs  as 
afterwards,  or  whether  or  not  the  mouth  of 
the  sewer  pipe  was  as  high  above  the  surface 
of  the  alley  before  the  relaying  of  the  pipe  as 


afterwards.  It  was  at  all  times  the  duty  of 
the  city  to  provide  reasonably  sufficient  means 
of  escape  for  the  water,  for  the  escape  of 
which  it  had  created  the  necessity,  and  its 
failure  to  perform  that  duty  would  give  right 
to  successive  actions  for  recurring  Injuries 
to  the  adjacent  proprietor  without  regard  to 
the  time  of  his  purchase  of  the  premises. 
The  presence  and  condition  of  the  water,  as 
described  in  the  complaint,  at  any  time,  was 
a  nuisance,  to  remove  which  It  was  the  duty 
of  the  city  to  exercise  reasonable  diligence  and 
skill.  The  failure  to  perform  such  duty  was 
shown  to  have  injured  the  adjacent  resident 
proprietor.  In  Mellor  v.  Pilgrim,  8  111.  App. 
476,  it  was  held  that  where  drains  are  so  con- 
structed as  to  collect  surface  water  upon  one's 
land,  and  to  discharge  it  in  a  body  upon  a 
neighbor's  land,  the  wrong  Is  a  continuing 
nuisance,  and  successive  actions  may  be  sus- 
tained. The  conditions  produced  by  the  ap- 
pellant which  resulted  In  the  alleged  Injuries 
cannot  be  regarded  as  an  effect  accomplished 
by  a  permanent  lawful  improvement,  negli- 
gently constructed,  for  which  all  damages 
must  be  recovered  by  the  person  owning  the 
adjacent  property  at  the  time  of  the  improve- 
ment of  the  alley.  It  Is  not  to  be  presumed 
that  the  city  will  continue  indefinitely  to  main- 
tain such  a  condition,  injurious  not  merely 
to  property  owners  Immediately  adjacent,  but 
also  to  all  residing  within  reach  of  the  offen- 
sive and  unwholesome  vapors  so  produced,  or 
that  It  will  not  provide  means  whereby  the 
water  so  collected  will  cease  to  be  thrown 
back  upon  adjacent  private  property;  nor 
can  the  plaintiff,  by  bringing  such  an  action 
as  this,  be  regarded  as  accepting  such  a  oour 
dltion  as  permanent,  and  agreeing  that  It  Is 
never  to  be  remedied  by  the  city. 

A  motion  for  judgment  in  favor  of  the  ap- 
pellant upon  the  answers  of  the  Jury  to  the 
interrogatories,  notwithstanding  the  general 
verdict,  was  overruled.  If  what  we  have 
In  discussing  the  complaint  be  correct,  there 
was  no  error  in  this  ruling. 

A  motion  for  a  new  trial  was  overruled. 
The  record  before  us  embraces  a  bUl  of  excep- 
tions which  contains  the  evidence  and  In- 
structions. It  is  an  original  bill,  as  signed 
by  the  Judge,  inserted  by  the  clerk  without 
copying.  Under  the  statute  of  1897,  a  bill 
of  exceptions  containing  the  evidence  may 
thus  be  brought  before  this  court  The  stat- 
ute (Acts  1897,  p.  244;  Horner's  Rev.  St 
1897,  8  650a;  Bums'  Rev.  St  §  63Sa)  provides 
that,  "to  make  the  evidence  and  all  the  rul- 
ings of  the  court  In  respect  to  the  admission 
and  rejection  of  evidence  and  the  competency 
of  witnesses  and  the  objectiona  and  exceptions 
thereto  in  any  civil  or  criminal  cause  a  part 
of  the  record  upon  appeal  to  the  supreme 
or  appellate  court  It  shall  be  sufficient  if  the 
transcript  contain  the  original  bill  of  excep- 
tions embracing  all  such  evidence,"  etc.  The 
statute  does  not  provide  that  the  transcript 
may  contain  an  original  bill  embracing  in- 
structions to  the  jury,  and,  to  bring  them  be* 
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fore  this  court  by  bill  ot  exceptions,  the  bm 
must  be  copied  Into  the  transcript.  Leach  t. 
Mattlx  (Ind.  Sop.)  48  N.  E.  781.  We  think, 
however,  that  the  mere  presence  in  the  bill 
of  matters  other  than  those  which  may  be 
presented  here  bj  an  original  bill  ought  not 
to  render  the  bill  Insufllclent  as  an  original  UU 
containing  the  evidence,  where,  aside  from 
the  Incorporation  therein  of  such  other  mat- 
ters, there  has  been  In  all  respects  m  compli- 
ance with  the  provisions  of  the  statute. 

One  o^  the  reasons  assigned  In  the  motion 
for  a  new  trial  to  which  counsel  have  called 
attention  was  that  the  damages  were  exces- 
sive. The  argummt  of  counsel  proceeds  up* 
on  the  erroneous  sssumption  that  no  ground  of 
recovery  In  favor  of  Mrs.  Lines  was  shown 
in  the  complaint,  except  loss  of  rent  We  are 
unable  to  determine  from  anything  pointed  ont 
In  argument  that  the  court  erred  In  refnalng 
a  new  triaL   'She  Judgment  !■  aflbmed. 

(21  Ind.  App.  SO) 

YIGO  RBAL-ESTATB  CO.  et  at  T.  RBESB 
et  at 

(Appellate  Ooart  of  Indiana.    Oct.  B,  lSg&) 
AsaioxMeNTS  or  Erbob. 

1.  Aasifcnment  of  error  that  the  complaint 
In  an  action  against  a  receiver  and  another 
does  not  show  leave  to  sne  the  receiver  is  an- 
availiag,  being  joint  as  to  both  defendants, 
and  good  only  as  to  the  receiver. 

2.  An  assignment  of  error  that  the  coart  err- 
ed In  Its  conclasions  of  law  on  the  findings  is 
not  well  taken  where  no  request  was  made 
for  special  findings,  the  statement  of  facts 
found  is  not  signed  by  the  coart,  and  do  con- 
clusion of  law  is  stated;  so  that  the  finding 
must  be  held  a  general  one^  and  no  exertion 
Is  taken  to  the  judgmenL 

3.  A  joiot  assignment  of  error  by  defendants 
In  a  mechanic's  lien  suit  against  a  company 
and  its  receiver,  claiming  that  appointmeut  of 
a  receiver  devested  creditors  of  dtmt  to  lien,  is 
not  good,  as  such  defense  cannot  arail  the 
comiiany  at  least 

Appeal  from  drcnlt  court,  Vigo  county; 
James  E.  Piety,  Judge. 

Suit  by  Samuel  T.  Reese  and  others  against 
the  Vigo  Real-Estate  Company  and  another. 
Judgment  for  plaintiffs.  Defendants  appeal. 
Affirmed. 

W.  H.  Scale,  for  appdlants.  B.  7.  Wll- 
Uams,  for  appellees. 

COMSTOCK,  J.  Suit  brought  by  appel- 
lees to  enforce  a  material  man's  lien  against 
the  property  of  appellant  the  Vigo  Real-Es- 
tate Company  for  lumber  furnished  said  real- 
estate  company  for  a  building  on  lot  379, 
Highland  Place,  dty  of  Terre  Haute,  at  the 
request  of  said  company,  and  used  by  It  in 
the  construction  of  said  building.  The  com- 
plaint alleges  that  appellant  Andrew  Grimes 
Is  receiver  of  said  company,  and  asbs  leave 
to  sue  said  receiver  Jointly  with  said  com- 
pany. The  receiver  demurred  separately  to 
the  complaint  upon  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  overruled;  the 
cause  put  at  lame;  a  trial  by  the  court  with- 
ant  tta  intorrantkui  «f  a  Jury  vesulted  la  a 


jiidgm«ut  In  CsTor  of  pi^'"t'f>  against  the 
real-estate  company  for  the  sum  of  t23&.06, 
and  a  decree  for  the  sals  of  said  real  estate, 
and  barring  the  equity  of  redemption  of  the 
defendants.  The  evidence  dearly  shows  tliai 
the  lumber  was  purchased  by  said  real-estate 
company,  went  Into  the  building  for  which  It 
was  purchased,  and  that  the  balance  for  whlck 
Judgment  was  rendered  Is  unpaid.  The  Joint 
and  several  motions  of  the  appellants  for  a 
new  trial  were  overruled,  and  exceptions  tak- 
en. The  errors  assigned  are:  (1)  That  the 
complaint  does  not  state  facts  sufficient  to  con- 
stitute a  catise  of  action;  CO  the  court  erred 
In  orermllng  the  demurrer  to  the  complaint; 
(S)  the  court  erred  In  its  conclusions  of  law 
on  the  findhigs;  (4)  the  court  erred  In  «Te^ 
ruling  the  motion  for  a  new  trial. 

In  support  of  the  first  and  second  errors  as> 
signed.  appeUants'  counsel  contend  that  the 
complaint  Is  Insufficient,  beer  use  It  does  not 
aver  that  leave  of  the  court  was  first  ob- 
talned  to  sue  the  receiver  before  bringing 
suit  It  Is  the  law  that  a  receiver  cannot 
sue  nor  be  sued  without  leave  of  the  court 
making  the  appointment  being  first  obtained* 
and  the  point  for  which  appellants  contend  ta 
correct  The  assignment  of  errors,  however. 
Is  Joint  Unless  good  as  to  both,  It  Is  unavall* 
Ing  as  to  either.  We  have  mentioned  the  only 
defect  pointed  ont  to  the  complaint  No  de- 
fect Is  shown  as  gainst  the  Ylgo  Real-Es- 
tate Company.  The  assignment  must  there- 
fore, fall.  Board  t.  Eraser  (Ind.  App.)  40  N. 
E.  42;  Earheart  T.  Oreamery  (Ind.  Sup.)  47 
N.  E.  226;  Slbert  t.  Copeland.  146  Ind.  387, 
44  N.  E.  305;  Armstrong  t.  Dunn,  143  Ind. 
483,  41  N.  B.  640;  Carr  T.  Garr,  137  Ind.  232, 
38  N.  B.  889;  Hubbard  t.  BeU.  4  Ind.  App. 
160,  SO  N.  B.  006.  While  the  court  states  In 
narrative  form  the  facts  found,  It  does  not 
appear  that  either  party  requested  a  qieclal 
finding  of  facts.  It  is  not  signed  by  the  court 
No  conclusion  of  law  Is  stated  by  the  court 
no  exception  taken  to  the  Judgment  The 
finding  must  be  held  to  be  a  general  oufc  The 
third  specification  of  the  assignment  Is,  there- 
fore, not  well  taken.  In  discussing  the  re- 
maining error  assigned  (the  overruling  of  the 
motion  for  "a  new  trial)  aj^ellants*  learned 
counsel  claim  that  the  court  erred  In  Its  rul- 
ing, for  the  reason  that  the  evidence  shows: 
0)  That  the  Vigo  Real-Estate  Company  did 
not  own  said  lot  879  at  the  date  of  the  pur- 
chasing of  the  lumber  and  the  perfecting  of 
the  lien,  and  that  no  lien  could  attach  thereto; 
that  It  was  the  property  of  another,  not  a 
party  to  this  suit.  (2)  That  the  appellant  re- 
ceiver was  appointed  June  17,  1893,  and  that 
the  notice  of  intention  to  hold  a  Hen  on  the 
real  estate  In  question  was  not  filed  until  the 
25th  of  July,  1883,  and  that  the  lien  would 
not  therefore,  attach  to  property  In  his  hands. 
The  reasons  for  a  new  trial  set  out  In  the 
motion  are  (1)  that  the  verdict  of  the  court  Is 
not  sustained  by  sufficient  evidence;  (2)  the 
verdict  of  the  court  Is  contrary  to  law;  (31 
the  court  erred  In  OTerrullng  the  demurrer 
to  plaintiffs'  complaint  filed  la  flits  caun  Ik 
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Is  ai^rent  that  coimsel  made  &  clerical  er- 
ror In  uslDK  the  word  "rradlct"  In  the  mo- 
tioni,  Instead  of  "judgment,"  and  we  will 
a>uslder  It  as  corrected.  The  motion  for  a 
new  trial  was  Joint  and  several.  The  assign* 
mem  very  property  may  be  said  to  be  In- 
definite as  to  the  motion  upon  which  It  Is 
predicated;  but,  holding  It  to  apply  to  the 
joint  motion.  It  still  cannot  avail  for  both  ap- 
pellants, and  must,  therefore,  fan  as  to  botb. 
If  the  Vigo  Real-Estate  Ccwnpany  had  no  In- 
terest In  said  lot  879  to  which  said  Hen  could 
attach.  It  could  not  be  prejudiced  Its  sale. 
If  the  appointment  of  the  receiver  devested 
the  creditors  of  the  Vigo  Beal-Estate  Com- 
pany of  all  rights  to  acqalre  a  Hen  (a  point 
which  we  do  not  decide),  It  would  not  be  a  de- 
fense available  to  said  Ylgo  Real-Estate  Com- 
pany.  It  Is  not  necessary  to  add  anything 
concerning  the  snfflclency  of  the  complaint, 
which  Is  again  questioned  In  the  third  ground 
for  a  new  trial.  Judgment  aflirmed. 


{21  Ind.  App.  1) 

PSINNYILLB  NATURAL  OAS  tt  OIL  CO.  v. 

THOMAS  et  aL 
(Appellate  Conri:  of  Indiana.   Oct  4,  189&) 
CoMTBAor— Aoncnr  roa  Bmaoh— Pabtiw— 

FAST^tBRbHir. 

Where  plaintiffs  formed  a.  partnership  to 
bore  a  gas  well  in  a  town,  agreeing  that  each 
should  pat  in  flO,  and  thereby  be  entitled  to  a 
share  In  the  partaershii^  and  that  gas  In  the 
well  ^onld  be  fumiahed  the  members  at  f  10 
a  year  for  a  dwelling,  and  that  in  a  year  eadi 
one  should  transfer  nis  share  to  any  company 
which  would  pipe  the  town,  provided  it  would 
not  charge  more  for  gas;  and  thereafter  the 
IHtrtnership  sold  the  well,  at  defendant's  re- 
quest, to  a  third  party;  and  thereupon  defend- 
ant agreed  to  furnish  each  member  of  the 
partnership  gas  at  certain  prices,  the  members 
to  make  payments  at  specified  times,— right  of 
action  for  defendant's  failure  to  furnish  at  aaid 
prices  inures  to  plaintiffs  not  Jointly,  as  part- 
ners or  otherwise,  but  severally,  so  that  they 
cannot  join  as  plaintiffs  for  said  breach. 

Appeal  from  <^cnlt  court.  Jay  county;  D. 
D.  Heller,  Judge. 

Action  by  John  W.  Thomas  and  others 
against  the  Pennvllle  Natural  Gas  &  Oil 
Company  and  others.  Judgment  for  plain- 
tiffs against  said  company,  and  It  appeals. 
Reversed. 

La  Follette  &  Adair.  J.  S.  Bell,  David  T. 
Taylor,  and  R.  H.  Hartford,  tor  appellant. 
W.  H.  WllUamscm,  for  appdlees. 

WILBT,  J.  Thb  was  an  action  brought  by 
the  appellees  against  the  appellant  and  otta- 
en.  The  complaint  was  In  two  paragraphs. 
In  the  first  paragx^h  It  was  averred;  That 
appellant  was  a  corporation  organised  and 
existing  under  the  laws  of  Indiana,  and  that 
Its  business  was  mlnlj^  for  gas  and  ofl. 
That  it  had  drilled,  and  then  owned,  several 
gas  wells  In  and  near  Camden,  Jay  county. 
That  its  principal  office  and  place  of  business 
was  at  Camden.  Hint  said  wells  produced 
suffident  gas  to  suj^ly  all  of  Its  customers, 


and  stlU  produces  such  supply.  That  It  laid 
pipe  lines  and  mains  In  the  streets  and  alleys 
of  said  town,  and  ctmnected  same  with  Its 
wells,  and  commenced  to  furnish  the  people 
and  residents  at  said  town  with  natural  gas 
for  machinery,  heating  and  lighting  pur- 
poses, and  is  still  engaged  In  said  business. 
That  In  February,  1888,  the  plaintiffs  and  all 
of  the  defendants,  except  the  defendant  (ap- 
pellant) company,  formed  a  partnership  for 
the  purpose  of  raising  money  with  which 
to  drill,  pack,  and  anchor  a  gas  well  in  said 
town.  That  It  was  agreed  that  each  member 
of  said  partnership  should  pay  $10,  and 
thereby  be  entitled  to  a  share  In  said  part- 
nership, and  that  the  gas  in  said  wdl  should 
be  furnished  to  the  members  thereof  at  flO 
for  a  dwelling  house  per  year,  to  be  furnish- 
ed free  to  churches  and  tor  street  lighting, 
and  each  shareholder  agreed  to  use  the  gas 
from  said  well  to  the  exclusion  of  all  otbersi 
That  such  subscriptions  should  be  paid  when 
the  work  on  the  well  was  begun,  and  that, 
after  gas  had  been  furnished  for  a  year,  each 
shareholder  was  to  transfer  his  or  her  share 
to  any  person  or  company  who  would  pipe 
said  town,  provided  eatA  company  should 
not  charge  In  ocess  of  above  rates;  and 
that  gas  should  be  furnished  to  business 
rooms  In  said  town  in  the  same  ratio  as  for 
dwellings.  That  said  co-partnership  adopted 
the  name  of  the  Citizens'  Natural  Oas  Com- 
pany of  Jay  County,  Ind.  That  in  March, 
1S8S,  said  company  commenced  a  well,  and 
completed  the  same  April  2d  following,  and 
obtained  a  plentiful  supply  of  gas,  and  said 
well  was  named  "Pauper  WelL"  That  In 
July,  1888,  said  co-partnership  sold  said  well, 
at  the  request  of  appellant,  to  the  Portland 
Natural  Oas  &  Oil  Company.  That  thereup- 
on appellant  agreed  to  furnish  each  of  the 
members  of  said  co-partnership,  their  heirs 
and  assigns,  natural  gas  for  heating  and 
lighting  at  and  for  the  following  prices,  to 
wit:  For  one  share  of  said  stock  In  said 
co-partnership  a  member  thereof  was  to  have 
In  his  dwelling  bouse  three  stoves  and  three 
lights,  for  $10  per  year;  in  each  business 
house  one  stove  and  six  lights,  for  $10  per 
year;  in  each  office  one  stove  and  one  light 
for  f6  per  year.  That  appellant  agreed  to 
furnish  the  same  at  said  schedule  prices  for 
50  years,  provided  gas  should  continue  to 
flow  In  paying  quantities  for  that  time.  That 
It  was  also  agreed  that  members  of  said  co- 
partnership were  to  pay  appellant  for  gas 
quarterly  In  advance  after  the  first  year. 
That  appellant  also  agreed  to  furnish  free 
gas  for  a  flouring  mlU.  free  gas  for  lighting 
streets,  and  tree  gas  for  all  the  chorches  in 
the  said  town.  This  paragraph  then  sets  out 
the  names  of  the  shareholders,  and  the  num- 
ber of  shares  they  each  owned.  It  is  then 
averred  that  all  thedefradants below,  naming 
them,  »cept  appellant,  were  members  of  said 
co-partnership,  and  made  defendants,  because 
they  refused  to  join  as  plfdntUTs.  It  Is  fur- 
ther alleged  that  appellant  furnished  gas  un- 
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der  satd  contract  and  schedule  of  prices  until 
January  1,  1896,  at  wblcb  time  It  gave  no- 
tice to  each  of  said  members  that  after  Feb- 
ruary 11,  1895,  It  would  not  funilab  any 
more  gas  for  lights  and  fuel  according  to  the 
terms  of  said  contract;  that  since  said  time 
it  has  failed  and  i*efu8ed  to  comply  with  the 
terms  of  said  contract;  that  each  member 
of  said  co-partnership  has  performed  all  the 
stipulations  on  his  and  her  part  to  be  per* 
formed.  It  is  further  alleged  that  natural 
gas  continues  to  flow  in  paying  quantities, 
and  that  M>P^laitt  has  snfBcient  gas  to  fur- 
nish each  member  of  said  firm  the  gas  to 
which  he  Is  entitled  under  said  contract, 
etc  The  second  paragraph  is  substantially 
like  the  first,  and  differs  from  it  only  in 
minor  details.  In  the  second  paragraph  are 
averred  with  greater  particularity  the  pur^ 
poses  for  which  appellees  formed  said  co- 
partnership,—that  the  object  thereof  was  to 
bwe  for  or  otherwise  procure  a  gas  well,  and 
to  put  in  a  plant  to  supply  ttiemselTes  and 
others  with  gas;  that  for  the  purpose  oC 
Indicating  the  interest  of  tibe  sereral  part- 
ners in  the  funds,  property,  and  rights  of  the 
co-partnership  It  was  agreed  that  for  each 
910  paid  by  a  member  Into  the  capital  a  cer- 
tificate should  be  issued  entitling  him  or  her 
to  certain  quantities  of  gas;  that  the  houses 
and  places  of  buslnera  of  each  of  such  mem- 
bers have  been,  and  still  are,  accessible  to 
the  mains  of  appellant,  and  that  they  are 
eacb  entitled  to  receive  protlded  by 

said  contract;  that  they  are  willing  to  pro- 
vide, and  wlU  provide,  the  neceswry  pipes 
and  fittings  to  carry  the  gas  from  the  curb- 
stone to  their  several  places  of  business  and 
houses.  This  paragraph  concludes  with  the 
averment  that  the  appellees  and  all  the  de- 
fendants below,  accept  appelant,  ore  all  the 
jwrsons  entitled  to  the  benefits  oi  sold  con- 
tract The  appelant  addressed  a  demurrer 
to  each  paragraph  of  the  cMnplaint  The 
reasons  assigned  for  the  demurrer  were:  (1) 
Neitherthe  complaint,nor  anyparagraph  there- 
of, stated  facts  sufficient  to  constitute  a 
cause  of  action;  and  (2)  that  there  was  an 
improper  joinder  of  parlies  plaintifL  This 
demurrer  was  overruled,  to  vhtch  ruling  ap- 
pellant ^cepted.  Hie  case  was  put  at  Issue 
by  the  general  denial,  trial  by  jury  resulting 
In  a  verdict  and  judgment  for  $1,760.  Ap- 
pellant's moti(Hi  for  a  new  trial  was  over- 
ruled. 

There  ore  six  specifications  In  the  assign- 
ment of  errors,  but  we  will  notice  only  the 
first  two,  which  are:  "(1)  The  court  erred  In 
overruling  the  demurrer  to  the  first  para- 
graph of  the  complaint;  (2)  the  court  erred  In 
overruling  tiie  demurrer  to  the  second  para- 
graph of  the  complaint.**  It  is  apparent  that 
appellees  proceeded  upon  tike  theory  that  th^ 
and  the  defendants  below,  oth&e  than  appel- 
lant, were  co-partners,  and  that  the  contract 
made  by  them  with  app^ant  inured  to  them 
jointly  as  such  co-partners.  If  Oils  theory 
is  maintainable  then  the  complaint  must  be 


held  good,  for  It  avers  a  breacih  of  the  eon- 
tract  by  appellant,  and  the  perftnmance  of 
all  Its  stipulations  on  the  part  of  appellees. 
This  would  give  them  a  right  of  action.  If, 
indeed,  they  can  jointly  prosecute  that  ri^t 
If.  however,  app^ees'  liability  for  a  breach 
of  the  contract  created  a  rl^t  of  action  by 
eadi  Individual  member  of  the  co-partner* 
ship,  and  not  to  them  as  co-partners,  thai 
the  action  was  improperly  tmiught,  and  tt 
was  error  to  overrule  the  demurrv.  It  seems 
to  us  that  the  questions  as  to  the  sufliciency 
of  the  complaint  must  be  anlved  at  by  first 
determining  whether  or  not  the  tactis  al- 
leged therein  show  that  at  the  time  the  ac- 
tion was  commenced  tiie  appellees  woe  In 
fact  partners  In  the  legal  sense  of  tiiat  term. 
It  Is  averred  in  tiie  complaint  that  the  pur- 
pose of  forming  sold  partnership  was  to  drill 
a  gas  well  to  supply  themselves  and  otiios 
with  natural  gas,  and  the  rights  of  the  Indi- 
vidual partnm  therein  fully  described,  and 
the  conditions  upon  whicih  they  were  to  re- 
ceive gas  were  ttiity  set  forth:  It  is  then 
shown  by  tiie  averments  that  serm  years  be- 
fore the  bringing  of  the  action  they  sold 
said  gas  wdl  whldi  they  had  bored  or  drilled, 
and^  'WhUe  there  is  no  direct  averment  of  tiie 
fact  It  abundantly  appears  that  they  whfHiy 
abandoned  the  purpose  for  which  the  part- 
nership was  fomed  by  tiie  sale  of  such  weU. 
The  sole  business  ot  said  co-partnership  was 
to  furnish  its  individual  members  and  others 
with  gas.  Its  sole  property,  so  far  as  the 
averments  the  complaint  show,  was  a  gas 
well.  It  did  not  lay  cx  own  mains  or  pipe 
lines,  and  did  not  possess  a  franchise  of  any 
character.  "A  sole  of  all  the  property  otC  a 
partnership,  the  management  or  operation  of, 
or  the  dealing  In,  or  wltii  reference  to  which 
constituted  Its  sole  business,  effects  Its  dis- 
solution, as  also  its  total  destruction."  Wells 
V.  Ellis,  68  Cal.  243.  9  Pac  80;  Blaker  v. 
Sands,  20  Kan.  551;  Whltton  v.  Smith,  Freem. 
Gh.  231;  Wilson  v.  Davis,  1  Mont.  183;  Ken- 
nedy T.  Porter,  lOB  JH.  T.  528,  17  N.  B.  426; 
Tlu>mpson  v.  Bowman.  6  WalL  816;  Theriot 
V.  Michel,  28  La.  Ann.  107;  caaibome  r.  Cred- 
itors, 18  La.  601.  In  Illinois  it  was  held  that 
the  mortgage  of  the  entire  property  by  one 
of  tiie  {tartners  and  the  mortgagee  effected  a 
dissolution  of  ttie  partnership.  Smith  v. 
Vanderburg,  46  UL  3i.  Keeping  In  view  that 
a  "partnership  Is  a  legal  entity,  formed  by 
the  association  of  two  ot  more  p«nons  for 
the  purpose  of  carrying  on  business  togetiier, 
and  dividing  Its  pntfts  between  them."  K 
seems  dear.  In  tiie  light  of  the  fact  that 
iVP^ees  had  sold  all  the  pn^rty  of  the 
partnership,  and  abandoned  its  purpose,  the 
partnersIUp  no  longer  existed.  The  contract 
set  out  in  the  cmnplaint  was  not  mode  toe 
the  benefit  ot  the  OltisuiB*  Natural  Gas  Com- 
pany, etc.,  the  co-partnership,  but  for  the  use 
and  benefit  of  the  individual  members  tiiere- 
of.  When  tiie  contract  was  mode  It  did  not 
Inure  to  the  benefit  of  the  partnership.  Noth* 
ing  depended  upon  Uie  partner^p  to  carry 
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oat  the  proTfBlons  of  the  cootract  The  part- 
nership, as  Bnch,  assumed  do  liability.  The 
partnership  was  under  no  ohllgatlons  to  do 
anything,  so  that  the  Individual  members 
might  reap  the  benefits  of  the  contract,  but 
It  was  left  with  each  of  them  to  put  him- 
self In  tonch  with  appellant,  bo  as  to  re- 
ceive the  benefits  of  the  contract,  by  piping 
his  hoose,  etc.,  so  as  to  receive  from  it  natural 
gas.  Suppose,  for  an  example,  that  after  this 
contract  had  been  made  one  of  the  appellees 
had  refused  and  failed  to  pay  appellant  for 
the  gsB  which  he  was  entitled  to  use  under 
the  contract,  would  It  be  contended  that  ap- 
pellant would  have  had  a  right  of  act]on 
against  the  partner&hip  for  such  default  in 
payment?  Certainly  not.  How,  then,  can 
the  alleged  partnership  have  a  right  of  action 
against  appellant  for  an  alleged  breach  of  its 
contract  with  the  Individual  members  of  the 
partnerBhlp?  It  seems  to  us  that  this  Is 
the  real  test,  and  decisive  of  the  question.  As 
we  have  seen,  no  legal  right  accrued  to  the 
partnership  by  the  contract,  and  the  com- 
plaint, in  such  caBe,  would  not  be  good  for 
even  nominal  damages.  If  the  contract  was 
made  for  the  ben^t  of  the  Individual  mem- 
bers, and  not  for  the  partnership,  then  the 
appellees  must  sne  Individually,  and  not 
Jointly. 

The  allegations  of  the  complaint  do  not 
show  that  as  between  the  plaintiffs  (appdlees 
here)  there  was  a  privity  of  Interest  between 
them  in  the  subject-matter  of  the  action,  but, 
on  the  contrary.  It  clearly  appears  that  their 
Interests  are  severaL  The  co-partnership— if. 
Indeed,  any  ever  existed— had  been  dissolved 
by  the  action  of  its  members  by  disposing  of 
the  Joint  property  and  going  out  of  business, 
and  which  left  absolutely  nofhing  upon  which 
the  partnership  could  rest  As  to  these  ap- 
pellees, It  seems  clear  to  us  that  in  their  sep- 
arate and  Individual  capacity  they  would,  un- 
der the  facta  stated,  have  a  right  of  action 
against  appellant  company  for  a  breach  of 
contract,  bat  they  have  not  a  community  of 
Interests  that  would  entitle  them  to  sne  joint- 
ly or  as  partners.  Under  the  averments  of 
the  complaint  some  of  the  appellees  were  en- 
titled to  have  three  fires  and  three  lights, 
others  two  fires  and  two  lights,  and  others 
one  fire  and  one  light  Hence  for  a  breach 
of  the  contract  they  would  be  entitled  to  re- 
cover unequal  damages.  In  other  words,  they 
would  each  have  a  right  to  relief,  but  the 
measure  of  damages  would  not  be  the  same. 
The  evidence  In  support  of  the  damages  ac- 
cruing to  the  one  who  was  to  have  three  Area 
and  three  lights  would  not  support  a  Jndg- 
ment  in  favor  of  the  one  who  was  entitled  to 
have  one  fire  and  one  light  Under  the  aver- 
ments of  the  complaint  one  of  these  appel- 
lees could  not  complain  because  one  of  his 
co-appellees  had  been  refused  the  use  of  gas 
under  the  terms  of  the  contract  The  former 
could  not  complain  because  of  a  breach  of 
the  contract  as  to  the  latter.  The  contract, 
bj  Its  express  terms,  did  not  Inure  to  appel- 
61  N.E.-2a  ,  Fo-  « 


lees  collectively  or  as  partners,  but  to  them 
separately  and  as  individuals.  To  entlUe  two 
or  more  persons  to  join  as  plaintiffs,  It  is 
not  Bufflclent  that  they  each  have  a  cause 
of  action  arising  out  of  the  same  transac- 
tion or  matter.  The  plaintiffs  must  have  a 
common  interest  in  the  subject  of  the  action 
and  in  the  relief.  Each  must  be  interested  In 
the  relief  sought  by  the  other.  Martin  t. 
Davis,  82  Ind.  38;  Heagy  v.  Black,  UO  Xnd. 
534.  The  question  we  are  now  discussing 
may  be  simplified  by  an  Illustration.  Sup- 
pose A.,  B.,  C,  D.,  and  E.  are  the  jolht  owners 
of  personal  property,  and  that  their  Interests 
are  ascertained  and  agreed  upon.  They  dis- 
pose of  such  property  by  sale  to  F.  on  credit 
and  F.  agrees  to  pay  to  each  of  them  the 
amount  represented  by  their  respective  In- 
terests. Such  sale  and  agreement  would  cre- 
ate an  Individual  liability  against  F.,  In  de- 
fault of  which  they  would  each  have  an  in- 
dividual right  of  action  against  him.  There 
would  be  no  commnnlty  of  Interest  between 
the  vendors,  and  they  would  have  no  Joint 
right  of  action  against  the  vendee  for  his 
failure  to  keep  his  promise  or  agreement  to 
pay  them  their  respective  Interests  under  his 
contract  And  that  Is  this  case  exactly.  Here 
it  Is  averred  that  appellant  company  agreed 
to  furnish  appellees  with  gas  for  fuel  and 
lighting  purposes.  Appellant  was  to  furnish 
one  of  the  appellees  a  sufficient  quantity  of 
gas  to  burn  In  three  stoves  and  three  lights, 
for  which  he  was  to  pay  a  fixed  price,  it 
was  to  furnish  another  of  the  appellees  gas 
for  one  stove  and  one  light  for  which  he 
was  to  pay  a  fixed  price.  .  Under  these  facts 
we  do  not  know  upon  what  principle  It  can 
be  maintained  that  a  breach  of  the  contract 
as  to  one  of  such  appellees  would  give  a  Joint 
right  of  action  against  appellant  oor  can  we 
see  how  a  breach  of  the  contract  as  to  all  the 
appellees  In  their  Individual  capacl^  can  give 
them  a  Joint  right  of  action.  For  these  rea- 
sons the  complaint  In  our  Judgment  Is  whol- 
ly InsufiScient 

There  are  other  questions  presented  by  the 
record,  but  as  the  Judgment  must  be  re- 
versed because  of  the  error  In  overruling  the 
demurrer  to  the  complaint,  we  need  not  con- 
sider them.  Judgment  reversed,  with  in- 
struction to  the  court  t>elow  to  sustain  the 
demurrer  to  the  complaint  and  for  further 
proceedings  not  Inconsistent  with  this  opin- 
ion. 

on  ma.  m) 

OBISBN  T.  RBDBB.' 
^preme  Court  of  Indiana.  Oct  14»  1898.) 

ApPBAL— AGRBBD  ClSI— BUfTICIBKOT  — FaILOM 
TO  BXCBPT— RlCORD. 

1.  Hie  requirement  of  Horner's  Rev.  St 
1897,  i  653  (Rev.  St  1894,  f  &62).  Uiat  to  con- 
Btitate  an  agreed  case,  "It  must  appear  by  affi- 
davit that  the  controven^  la  real  and  the  pro- 
ceedlQTB  in  good  faith,"  is  jurisdictional. 

2.  An  exception  to  the  decision  on  the  trial 
of  an  agreed  case  Is  necessary  to  a  seview 
thereof. 

lion  on  petition  for  refaeazlnft  sst  U  N.  B.  lOeOL 
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8.  Where  the  record  contain!  none  of  tb* 
pleadings,  Maigntnents  mat  to  tlw  adnla- 
lion  of  eridmee  cannot  be  conaijdeTed. 

Appeal  from  circuit  court;  Porter  epontr; 
W.  B.  Plnney,  Judge. 

Action  by  Nicholas  Geisen  agiUost  Peter 
Beder.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Aittrmed. 

J.  Kopelke,  for  appellant 

HACKNEY,  3.  The  record  In  this  esse 
brings  up  no  pleadings,  although  It  Is  certified 
as  containlBg  "true  and  complete  copies  of  ail 
the  papers  and  entries  In  said  caase."  The 
blU  of  exceptions  contains  the  following,  tof 
an  attorney  for  the  plalntlfT:  "This  case,  your 
honor,  started  out  at  first  as  an  action  for  the 
dissolution  of  a  partnership  and  an  accpunt- 
fng  and  for  a  receiver  to  make  sale  of  the 
firm's  property.  During  the  pendency  of  the 
action  the  matters  In  controversy  between  the 
parties  have  been  settled  by  written  sgree- 
ments,  and  the  Interest  of  Hr.  Geisen  la 
sold  to  Mr.  Reder;  and,  after  these  agree- 
ments or  settlements  had  been  made,  a  ques- 
tion arose  upon  one  of  them;  and,  in  order  to 
save  a  new  action,  we  agreed  that  Just  In 
the  pending  case,  as  It  stands,  the  matter  in 
controversy  as  to  the  effect  of  this  stipula- 
tion or  settlement  or  sale  between  the  parties 
*houId  be  determined  by  the  court"  Im- 
mediately an  attorney  for  the  defendant  said: 
-^I  suppose  it  Is  agieed  by  the  parties  to  this 
action  that  the  statements  above  made  by 
plaintiff's  counsel  are  the  facts  in  the  case, 
and  that  they  shall  stand  as  the  statement 
of  facts."  Continuing,  the  bill  recites  that 
"it  was  so  agreed  and  admitted  by  both  par- 
ties In  open  court  that  the  statements  above 
made  shall  be  the  facts  In  the  case."  There- 
upon two  documents  are  shown  to  have 
been  read  In  evidence,  the  second  of  which 
■contained  the  statement,  signed  by  one  of 
the  parties  only,  that  "the  dispute  concerning 
tne  meaning  of  the  first  contract  •  •  • 
shall  be  submitted  to,  and  decided  by,  the 
court  In  the  pending  case."  Additional  evi- . 
dence  upon  disputed  questions  was  heard  and 
certified  In  the  bill. 

These  statements  indicate  a  purpose  to  sub- 
mlt  the  controversy  as  an  agreed  case,  but 
they  are  far  from  sutQcIent  to  constitute  an 
agreed  case,  as  the  same  Is  provided  for  by 
the  Coda  Homer's  Rev.  St.  1897,  1  553  (Rev. 
St  1894.  I  5*52).  The  provision  Is  that  "par- 
ties shall  have  the  right  In  aQ  cases,  either 
with  or  without  process,  by  agreement  to  that 
eCCect,  to  submit  any  matter  of  controversy 
between  them  to  any  court  that  would  other- 
wise have  Jurisdiction  of  such  cause,  upon 
an  agreed  statement  of  facts,  to  be  made  out 
and  signed  by  the  parties:  but  it  must  appear 
by  affidavit  that  the  controversy  Is  real  and 
ttie  proceedings  In  good  faith,  to  detennhie 
the  rights  of  the  parties;  whereupon  the 
court  shall  proceed  to  try  the  same,  and 
render  Jodgmokt  a»  In  other  cases.*'  Tba 


affidavit  referred  to  In  this  prorlston  !■  juris- 
dictional, and  without  It  DO  case  would  be 
presented.  City  of  Shelbyrllle  t.  PhlUIpa.  14» 
Ind.  552, 48  N.  B.  626;  Thornton's  Ann.  Code, 
I  5S3.  and  note;  1  Enc:  PL  &  Prac.  p.  888. 
The  practice  requires  also  an  exertion  to 
the  court's  conclusion  or  decision.  City  of 
Shelbyvllle  v.  Phillips,  supra.  There  faavlnf 
been  no  affidavit,  no  agreed  statement  of  facts 
signed  by  the  parties,  and  no  exception  to 
the  decision,  essential  elements  of  an  agreed 
cose  are  lacking. 

The  principal  questions  urged  for  decision 
relate  to  the  admissibility  of  evidence.  Such 
questions  do  not  arise  upon  an  agreed  case, 
the  primary  feature  of  which  Is  to  Invite  a 
decision  upon  facts  not  controverted,  but  fuUy 
agreed  upon,  and  presented  as  the  basis  for 
a  conclusion  of  law.  The  questions  urged 
were  sought  to  be  saved  by  a  motion  for  a 
new  trial,— a  method  relating  to  trials  upon 
issues  formed  and  presented  by  evidence, 
rather  than  abstract  statemmts  of  facta.  The 
action  of  the  trial  court  In  admitting  evi- 
dence, and  granting  exceptions  to  Its  admis- 
sibili^,  seemed  to  proceed  npon  the  theory  of 
a  controverted,  rather  than  an  agreed,  case. 
Such  action,  however,  presents  no  question 
for  review  without  the  pleadings,  which  de- 
fine the  Issues  and  determine  the  limits  within 
which  the  evidence  must  be  confined.  Reid 
V.  Reid,  149  Ind.  274,  49  N.  B.  2;  Marsh  v. 
Bower  (May  term,  1S88)  61  N.  B.  48a  The 
case  does  not,  therefore,  present,  by  proper 
procedure,  any  question  for  decision.  The 
burden  rested  upon  the  appellant  to  bring  to 
this  court  a  record  disclosing  error,  aiu],  hav- 
ing faUed  to  do  so,  we  must  presume  In  favw 
of  the  court's  action. 

If  the  record  Is  correct  in  disclosing  no 
pleadings,  the  appellant,  as  plaintiff  below, 
presented  no  cause  for  relief,  and  the  court's 
action  In  denying  him  relief,  although  by  the 
Irreeular  method  of  a  trial,  reached  the  prop- 
er result  By  either  of  the  only  two  possible 
methods  of  presenting  the  questions  below, 
the  appellant  should  fall.  The  Jodgmmt  la  af- 
firmed. 


OSL  Ind.  SI) 

McINTOSH  V.  STATB. 

(Supreme  Court  of  Indiana.  Oct  13,  189&) 

CanuwAi.  IiAW—ATPBAL—Hoincroa— IvsTXDO- 
TioHB— Rbasoxablb  Doubt— Sblv-Ditbnsb, 

1.  Whore  the  evidence  has  not  been  certified 
to  the  supreme  court  instructions  complaiaed 
of  will  be  considered  correct  If  they  would 
fanre  been  so  under  the  issues  <m  any  si^ 
posable  state  of  the  evidence. 

2.  An  instruction  that  defendant  was  a  com- 
petent witness,  bot  that  the  jury  were  the 
judges  of  the  weight  to  be  given  his  testimoay, 
and  that  they  shonid  take  Into  consideration 
all  the  surrounding  facts  and  drcnmstancea, 
and  give  It  such  weight  only  as  they  believed 
It  entitled  to  in  view  of  all  the  facts,  la  not 
error. 

3.  Where  Instmetions  considered  as  a  whole 
present  a  point  correctly,  th^  will  be  held  to 
be  correct  although  some  one  of  them  consid- 
ered alone  might  have  misled  the  Jury. 
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4.  Ad  ioBtructlon  that  In  weighing  the  testl- 
monj  of  defendant  the  jury  cad  consider  "the 
manner  of  his  testi^ing,  the  reaeonablenesn  or 
unreaaonableness  of  his  account  of  the  trans- 
action, and  his  interest  in  the  result  of  the  case, 
as  affectine  tis  credibility.  You  are  not  requir- 
ed to  receire  blindly  the  testimony  of  such  ac- 
cnBed  person  as  true,  neithw  are  yon  at  liberty 
to  disrefrard  his  testimony,  bnt  yon  are  to  give 
due  consideration,"  etc.,— when  considered  with 
other  instroctions  that  the  Jury  could  not,  on 
at^unt  of  defendant's  interest  in  the  result, 
or  because  he  was  charged  with  a  crime,  dis- 
regard hU  testimony,  but  thtit  it  should  be  gir- 
en  the  same  weight  as  that  of  other  witnesses, 
if  in  their  opinion  it  merited  it,  and  that  de- 
fendant must  be  acquitted  if  there  was  a  rea- 
sonable doubt  of  his  guilt,— is  not  error, 

5.  An  instrcction  on  reasonable  doubt,  that 
*if,  however,  all  the  facts  established  necessa- 
rily lead  the  mind  to  the  conclusion  that  the  de- 
fendant is  guilty,  though  there  be  a  bare  posBi- 
bility  that  De  Is  innocent,  you  should  find  him 
guilty,"  is  not  error,  where  there  are  other 
clear  inatroctioni  on  the  subject,  favorable  to 
defendant,  and  all  the  instmctions  on  the  sub- 
ject requested  by  defendant  were  also  given. 

6.  An  instruction  that  tlie  defense  of  self-de- 
fense is  frequent,  and  should  be  carefully  scru- 
tinized, and  the  evidence  carefully  weighed,  be- 
cause,  if  accused  acted  In  self-defense,  he  ought 
not  to  be  punished,  and  because  the  welfare  of 
society  demands  it,  to  the  end  that  parties 
charged  with  crime  may  not  make  use  of  the 
defense  to  defeat  the  ends  of  justice,  cannot 
be  held  to  be  error,  in  the  absence  of  the  evi- 
dence, as  Bums'  Rev.  St.  1894,  §  1964  (Rev. 
St.  1881.  {  1891),  forbids  a  reversal  in  a  crimi- 
nal case  except  for  errors  which,  in  the  opinion 
of  the  supreme  court,  prejudiced  defendant  in 
his  substantial  rights. 

Appeal  from  circuit  court,  Cass  county;  D. 
H.  Chase,  Judge. 

John  Mcintosh  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.  Affirmed. 

Lalry  &  Mahoney  and  McConnell  &  Jenkins, 
for  appellant.  W.  A.  Eetcham,  F.  M.  Elstler, 
and  Geo.  S.  Klstler,  Pros.  Atty.,  tor  the  State. 

JOBDAM,  J.  App^Oant  ma  ctaaiged  by  In- 
dlctmentr  tried  by  a  Jory,  and  convicted  of 
murder  In  tba  flnt  degree,  and  bis  pnnlibment 
find  at  Imprlsonmwt  In  tbe  stattf a  pdton  for 
life,  and,  over  bla  motion  for  a  new  trial, 
Judgment  waa  rendered  oecordlngly.  '  The 
only  reaaooa  wblch  are  urged  fin  a  rerersal  of 
this  judgment  are  that  the  trial  court  erred  In 
giving  Inatmctiona  numbered  14,  16,  anc* 
80.  Tbe  evidence  upon  which  appellant  was 
omvlcted  has  not  been  certified  to  this  court 
Therefore,  In  accordance  with  the  well-settled 
nde,  we  wHI  not  ccxulder  the  instructions  er- 
roneons  If  they  would  have  been  correct  under 
the  issues  npon  any  suKiosable  state  ot  the  evi- 
d^oe.  Johns  V.  State,  104  Ind.  B67,  4  N.  B. 
163;  Wennlng  v.  TeepJa,  144  Ind.  ISO,  41  N.  BL 

eooL 

By  the  fourteenlb  Instruction,  the  court  ad- 
vised tbe  Jury  that  under  tbe  law  the  defend- 
ant was  a  competent  witness  in  his  own  be- 
half, but  that  they  wcve  tbe  Judges  (tf  the 
Weight  which  ought  to  be  given  to  his  testi- 
mony, and  that.  In  deciding  upon  sucb  wdgbt, 
fliey  staoidd  take  Into  (»&slderation  all  tbe 
facts  and  drcumstances  surrounding  the  case, 
as  disclosed  by  the  evidence,  and  give  defend- 


ant's tesdmony  such  weight  only  as  they  be- 
lieved It  to  be  entitled  to  In  view  of  aU  the 
facts  and  circumstances  proved  on  the  trial. 
Surely,  this  Instruction,  so  far  as  It  professed 
to  go,  cannot  be  stid  to  be  prejodlc^  to  tbe 
appellant 

enlarge  No.  16  is  aa  foHows:  "The  law  gives 
persons  accused  of  crime  tbe  right  to  testis 
In  th^  own  behalf  but  tbelr  credibility  and 
the  weight  to  be  given  to  theb  testimony  are 
matters  ezduslvely  for  tbe  Jury.  Thoefbre,  In 
welj^ilng  tbe  testimony  ot  the  defendant  In 
this  case,  you  have  tbe  right  to  take  into  con- 
^deratlon  the  manner  of  his  testifying,  the 
reaaonaUraess  or  unreasonaUoiesB  of  his  ac- 
count of  the  transaction,  and  bis  interest  bt 
tlie  result  of  the  cas^  as  affecting  bla  credibil- 
ity. You  are  not  required  to  receive  blindly 
tbe  testimwy  of  such  accused  person  aa  true, 
neither  are  you  at  Ubertf  to  disregard  his  teaU- 
mony,  bnt  you  are  to  give  It  due  conalderar 
tlon,  and  to  determine  whether  or  not  bis  state- 
ments are  true,  and  made  In  good  faith,  « 
only  for  the  purpose  of  avoiding  convlcticm."  It 
ia  contntded  by  counsd  for  appellant  that  this 
Instructton  in  effect  informed  the  Jury  tiiat 
as  a  legal  nili^  Ibe  testimony  ct  the  defendant 
was  not  enHtied  to  aa  mucb  w^bt  as  tiiat  oC 
other  witnesses,  or.  In  otber  words;  that  bis 
testimony  must  be  tested  a  more  rigid  rule 
than  tbat  which  is  apidlcable  to  ottier  wit- 
nesses. Appellant's  Insistence  Is  that  the 
court,  by  advising  tbe  Jury  that  they  were  not 
required  to  blindly  receive  the  testimony  of 
the  accused  as  true,  cast  discredit  in  the  minds 
of  tiie  Jury  up<m  his  testimony.  It  appears, 
however,  that  the  court,  in  tbe  same  duurge, 
told  the  Jury  that  fliey  were  not  at  Uber^  to 
disregard  tbe  testimony  of  tbe  defendant,  but 
must  give  It  due  consideration,  and  determine 
whether  or  not  his  statements  were  true.  This 
part  of  the  Instruction,  certainly,  was  as  favor- 
able to  the  defendant  as  be  coidd  AeOH.  It 
must  be  evident  also,  If  tbe  Jury  blindly  re- 
ctfved  bis  testimony  as  true,  It  would  be  the 
equivalent  of  tbdr  receiving  m  aoc^ting  It 
as  it  came  from  bis  lips,  without  tbe  exercise 
upMt  tbeb:  part  of  any  Judgment  In  tiie  deter- 
mination of  Its  truth  or  falsity.  Oertalnly,  an 
admonition  to  the  Jot  against  acting  ia  ancb 
a  manna  In  rectivlng  the  testimony  of  the  d»< 
fendant  or  that  of  any  other  witness  in  the  case> 
if  tbe  court  under  the  drcumstances  deemed  It 
essential,  would  be  proper.  When  the  accused 
made  himself  a  witness  bt  bis  own  behalf,  bis 
testimony  became  subject  to  the  same  rules 
as  other  wltnessea,  and  his  taitereat  or  lack  of 
Interest  in  Ibe  result  of  the  trial,  hia  manner 
of  testifying,  tlw  reasonableness  or  unreason- 
ableness of  Us  Btatonanta,  and  all  other  facts 
or  drcumstances  Oisdosed  by  tbe  evidence  In 
the  case  which  could  In  any  manner  aid  the 
Jury  in  weighing  his  testtanony,  were  mattm 
which  they  were  aatboriaed  to  consider  in  test- 
ing the  wdgbt  or  credibility  thereof.  The 
statements  of  tbe  defoidant,  as  a  witness  In 
the  case, '  were  subject  to  the  same  tests  as 
those  of  otb»  witnesses,  no  more  and  no  less. 
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Anderson  v.  State,  104  Ind.  467,  4  N.  E.  63, 
and  5  N.  E.  711;  Deal  v.  State,  140  Ind.  354, 
39  N.  E.  930. 

While  this  Instruction  standing  alone  can- 
not be  said  to  be  a  complete  or  accurate  state- 
ment to  the  Jury  of  the  rules  by  which  they 
ought  to  be  guided  in  weighing  the  testimony 
of  the  defendant,  and  while  It  may  also  be  said 
that  it  is  possibly  open  to  the  criticism  that  it 
singles  out  the  defendant,  and  directs  the  ad- 
monition or  adTlce  therein  given  alone  to  his 
testimony,  yet.  In  the  absence  of  the  eTidence, 
we  would  not  be  In  a  position  to  adjudge  ttiat 
appellant  was  prejudiced  in  any  of  his  sub- 
stantial rights  thereby.  But,  aside  from  this 
view  of  the  question,  the  court,  by  instruction 
No.  18,  giv«i  at  the  request  of  the  defendant, 
Instructed  the  Jury  that  it  was  their  duty  to 
consider  the  defendant's  testimony,  together 
with  all  of  the  other  evidence  In  the  case;  and, 
while  It  was  their  right  to  consider  bis  Interest 
In  the  result  of  the  suit,  still  they  were  not, 
on  tliat  account,  authorized  to  disregard  bis 
evidence;  neither  should  they  disregard  it  be- 
cause he  was  charged  with  the  crime  described 
In  the  Indictment.  The  court  in  this  charge 
further  Informed  the  Jury  that,  under  the  law^s, 
the  defendant  had  the  right  to  testify  In  bis 
own  l)ehalf,  and  that  they  should  consider  and 
weigh  bis  testimony,  in  the  determination  of 
his  guilt  or  innocence,  in  lilce  manner  as 
that  of  any  other  witness,  and  give  it  such 
weight  as  in  their  opinion  It  merited;  and  if, 
from  all  of  the  evidence,  when  so  considered 
together,  they  had  a  reasonable  doubt  of  the 
defendant's  guilt,  they  should  acquit  him. 
By  Instruction  No.  24,  given  also  at  the  request 
of  the  defendant,  the  Jurors  were  advised  that 
they  were  not  at  liberty  to  discredit  the  ue- 
fendanf  B  testimony  because  he  was  the  defend- 
ant, but  that  It  was  their  duty  to  consider  It  In 
the  light  of  all  the  evidence  and  circumstances 
In  the  case,  and  if  his  evidence,  when  so  con- 
sidered, together  with  the  other  evidence  in 
the  case,  raised  in  their  minds  a  reasonable 
doubt  of  his  guilt.  It  would  be  their  sworn 
duty  to  acquit  him.  Under  a  well-settled  rule, 
tiie  initial  and  essential  question  in  every  case 
where  error  is  based  upon  Instructions  given 
Is,  was  the  Jury  thereby  misled,  to  the  preju- 
dice of  the  complaining  part7?  Tbomp.  Char. 
Jur.  1 131.  The  rale  Is  ottxai  asserted  and  re- 
peatedly affirmed  In  many  of  the  decisions  of 
this  court  thftt  Instractiona  ought  to  be  con- 
sidered and  construed  as  a  whole,  and  not  In 
detached  fragments;  and  when  bo  considered, 
if  tbey  can  be  said  to  have  presented  the  law 
to  the  Jury  upon  the  partlcnlar  point  or  ques- 
tion to  DrtilfA  they  were  directed,  with  reason* 
able  clearness  and  accuracy,  it  will  not  be  pre- 
sumed that  the  Jury  were  misled  thereby,  even 
though  it  may  be  said  that  some  particular 
one  of  the  Instructions,  or  part  thereof,  consid- 
ered alone,  unexplained  or  unqualified  by  tae 
others,  Is  erroneous,  .or  was  liable  to  be  mis  un- 
derstood by  the  Jury.  Insurance  Oo.  v.  Bu- 
chanan. 100  Ind.  63;  Shields  v.  State,'  149  Ind. 
305,  48  N.  E.  851«  and  cases  there  cited;  El- 


liott, App.  Proc.  I  645.  When  the  two  In- 
structions to  which  we  have  referred,  given  by 
the  court  at  the  request  of  the  appelant,  are 
considered  in  connection  with  instruction  No. 
15,  to  which  appellant  objects,  we  cannot 
perceive  how  It  was  possible  for  the  Jury  to 
have  been  misled  thereby  to  his  prejudice,  as 
we  are  bound  to  presume  that  they  considered 
and  acted  upon  the  instructions  as  an  entirety, 
and  were  not  controlled  by  fragments  or  iso- 
lated parts  thereof. 

By  Instruction  No.  20  the  court  told  the  Jury 
that  It  was  not  Its  Intention,  by  the  words 
"reasonable  doubt,"  to  declare  that  a  bare 
possibility  of  Innocence  would  acquit  The 
court,  continuing  in  this  Instractlon,  said  to 
the  Jury:  "Where  a  circumstance  is  of  a 
doubtful  character,  or  doubtful  in  Its  bear- 
ings, you  are  to  give  the  accused  the  benefit 
of  the  doubt.  If,  however,  all  the  facts  es- 
ttMiahed  necessarily  lead  the  mind  to  the 
oonolusion  thcU  the  dtfcndant  u  guilit/t 
though  there  be  a  bare  poseibaitii  that  he  ie 
innoeentt  you  should  find  him  gviiiy.*'  (Our 
Italics.)  It  is  the  part  of  this  charge  in  ital- 
ics which  connsel  for  appellant  criticise,  upon 
the  ground  fliat  the  court  thereby  gave  the 
Jury  to  understand  that,  If  a  preponderance 
of  the  evidence  In  the  case  led  them  ta  be- 
lieve that  the  defendant's  guilt  was  estab- 
lished, they  should  find  him  guilty,  regard* 
less  of  the  fact  that  the  evidence  was  re- 
quired to  ex<dude  reasonable  doubt  of  his 
gnllt  from  the  minds  of  the  Jury  before  tbey 
could  legally  convict  Counsel,  In  support  of 
their  aralgnment  of  error  as  to  the  portion  of 
the  charge  In  question,  rely  on  the  case  of 
Bhodes  T.  State,  128  Ind.  189,  27  N.  B.  866, 
where  an  instruction  similar  to  tbe  one  In  dis- 
pute was  condemned  as  erroneoiu.  Bnt  the 
question,  under  the  instructions,  as  Involved 
In  tbe  present  case,  and  as  It  was  presented 
under  the  circumstances  existing  in  Bbodea 
V.  State,  supra,  can  readily  be  distinguished. 
In  the  latter  case,  as  the  opinion  therein  dis- 
closes, the  entire  drift  of  the  court's  charge 
on  the  subject  at  reasonable  doubt  was  nn- 
favwable  to  the  accused.  The  Jury,  as  it  Is 
said  In  the  opinion  ther^  were  repeatedly 
informed  what  did  not  conatltnte  a  reason* 
able  doubt,  but  were  not  advised  as  to  what 
did  oonstUnte  such  a  doubt  But  in  the  case 
at  bar  the  circumstances  are  cwtalnly  the 
reverse  of  what  fliey  were  in  the'  case  In 
qnestitm.  In  the  present  case  the  court  gave 
a  number  of  Instructions  whereby  it  in  lan- 
guage clear  and  strong.  Informed  the  Jnry 
what  the  law  required,  to  ccmstltute  a  rea- 
sonable doubt  nnd  repeatedly  and  fully  ad- 
vised them  Ui  regard  to  every  feature  of  the 
case  to  which  such  a  doubt  was  applicable. 
In  fact  It  seems  that  the  court  gave  to  the 
jury  all  the  instructions  npcm  the  question  of 
reasonable  doubt  which  appellant  presented, 
and  the  entire  drift  of  the  Instructions  rela- 
tive to  the  qu»tlon  of  reasonable  doubt  was 
as  favoraUe  to  him  as  he  could  desire;  and 
when  all  of  them,  relative  to  the  doctrine  of 
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reason&ble  doubt,  are  ccmsldered  together,  In 
obedience  to  the  mle  preTlonaly  mentioned, 
the  Jury  may  be  said  to  have  been  thereby 
very  fully,  clearly,  and  correctly  Informed  or 
adrised  apon  the  subject  of  reasonable  doubt, 
and  atoo  as  to  tbe  required  tests  to  which  all 
of  the  evidence  In  the  case  must  conform  be- 
fore tbe  Jury  would  be  justified  In  conTlc^ 
log  the  defendant.  It  Is  evident,  then,  13iat 
when  the  jury  considered  all  the  Instructions 
on  the  question  of  reasonable  doubt,  as  It 
must  be  presumed  they  did,  they  certainly 
could  not  have  understood,  from  that  part 
of  the  charge  to  which  appeUant/s  objections 
apply,  that  they  were  authorized,  under  the 
law,  to  convict  him  upon  a  mere  preponder- 
ance of  ttie  evidence.  Shields  v.  State,  su- 
pra. In  reason,  then,  appellanf  s  ccmtentlon 
upon  the  j^lnt  In  question  cannot  be  sus- 
tained. 

Instruction  No.  80,  given  by  ttie  court,  is  as 
fellows:  "The  defense  of  self-defense  Is  one 
frequently  made  In  cases  of  this  kind,  and 
It  Is  one  wblcl^  I  may  say  to  you,  should  be 
very  caretuUy  scrutinized  by  the  jury.  Tbe 
evidence  to  this  point  should  be  carefully 
considered  and  weighed  by  the  jury,  for  the 
reason  that,  it  the  accused  in  fact  acted  In 
self-defense  at  the  time  of  the  alleged  killing, 
then  he  ought  not  to  be  punished  for  such 
act  The  evidence  on  this  question  of  self- 
defense  ought  to  be  carefully  considered  by 
the  jury  for  another  reason,  and  that  Is  be- 
cause a  due  regard  for  ttie  ends  of  justice 
and  tbe  peace  and  welfare  of  society  de- 
mands It;  to  the  end  that  parties  charged 
with  crime  msy  not  make  use  of  the  plea  of 
self-defense  as  a  means  to  defeat  the  ends 
of  justice*  and  a  shield  to  protect  tiwm  from 
criminal  responsibility  In  case  of  violation 
of  the  law."  Appellant's  objection  to  this 
charge  Is  that  It  necessarily  tended  to  cast 
discredit  and  suspicion  upon  the  defense  In- 
terposed by  him,  namely,  that  of  seU-defen8& 
An  instruction  similar  to  the  one  In  question, 
relative  to  the  defense  of  insanity  as  Inter- 
posed to  the  charge  of  murder,  was  approved 
by  this  court  In  Sawyer  v.  State,  8ff  Ind.  SO; 
and  a  like  caution  given  1^  the  trial  court  to 
the  Jury  was  also  approved  in  Banders  v. 
State,  94  Ind.  147;  while  In  the  Uppeal  of 
Aaznum  v.  State.  12S  Ind.  347,  24  X.  B.  123, 
the  same  Instruction  was  by  a  divided  court 
criticised,  upon  the  ground  that  It  could  not 
be  said  to  embrace  a  statement  of  any  legal 
proposition,  but  was  icatlier  In  tbe  nature  of  a 
general  dl^wragement  of  the  defense  of  in- 
sanity, pleaded  by  the  accused  In  that  case. 
It  was  asserted,  however,  that  a  case  might 
possibly  arise  In  which  such  a  statement  by 
the  court  could  be  properly  made;  but  the 
court  passed  the  question  without  deciding 
whetlier  the  charge  In  controvert  constitut- 
ed reversIMe  error.  In  the  absence  of  the 
evidence  in  this  case,  we  are  unable  to  say 
tluit  the  trial  court  was  not  warranted  In 
giving  to  the  jury  tbe  caution  which  It  did 
by  the  charge  In  dispute;  neither  are  we,  in 


tbe  absence  of  the  evidence,  In  a  position  to 
decide  that  appellant  was  prejudiced  In  any 
manner  by  the  Instruction  in  controversy. 

The  statute  forbids  us  to  reverse  a  judg- 
ment hi  a  ciimlnal  case  except  for  errors  of 
the  trial  court  which,  in  our  opinion,  preju- 
diced the  defendant  In  his  substantial  rights. 
Bums'  Bev.  St  1804.  S  1964  (Rev.  St  1881,  { 
1891;  Homer's  St  1897,  {  1891).  WhUe  the 
trial  court  ought  not  In  any  manner,  In  Its 
charge  to  the  jury,  to  disparage  or  east  sus- 
picion upon  any  legitimate  defense  Inter- 
posed In  an  action,  still,  If  necessary  in  the 
Interest  of  Justice,  It  is  certainly  the  right 
and  duty  of  the  Judge  to  give  to  the  jury  such 
advice  and  such  caution  as  wm  aid  them  in 
arriving  at  a  true  and  just  decision  In  the 
case.  The  record  In  this  cause,  for  the  rea- 
sons stated,  does  not  disclose  any  error  which 
would  entitle  appellant  to  a  reversal.  The 
judgment  Is  therefore  affirmed. 


(Ui  Ind.  260) 

STATE!  ex  reL  HARRISON  T.  UBNAUOH 
et  al. 

(Supreme  Oonrt  of  Indiana.   July  1,  1898.) 

Appeal— HEeRABise— Opinion— RBSPoMBiBiLmr 
or  Jui>aBs— Plbadikq — Isscbs. 

1.  The  fact  that  bitter  and  intense  feeling 
exists  in  some  ctmununlties  relative  to '  the 
merits  of  questiims  decided  by  the  supreme 
court  will  not  be  considered  on  a  petition  for 
a  refaeRrin?. 

2.  The  judges  of  the  supreme  court  other 
than  the  writer  of  an  opinion  are  responsible 
only  for  the  final  result,  and  not  for  the  fact 
that  the  opinion  "is  not  an  opinion,  but  an  ar- 
gument." 

3.  A  demurrer  to  a  petition  seeking  relief  un- 
der a  certain  statute  puts  at  issue  the  validity 
of  such  statute. 

On  petition  for  rehearing.  Overruled. 
For  former  opinion,  see  61  N.  £1.  117. 

FEB  OUBIAM.  Counsel  for  awcUant,  In 
their  brief  filed  In  support  of  the  petition  for 
a  rehearing,  In  the  main  insist  that  it  be 
granted  upfm  the  grounds  urged  at  the  former 
hearing  of  this  cause.  M  N.  B.  117.  Counsel 
preface  their  argoment  by  asserting  that:  "In 
view  of  the  bitter  and  intense  feeling  in  many 
communities  of  Indiana  at  the  continuance 
in  office  of  a  nomber  of  township  trustees 
who  are  looked  upon  vrith  suspicion  by  the 
people,"  etc.,  they  are  impressed  with  the 
"solemn  duty"  to  file  the  petition  for  rehear- 
ing, and  "in  every-d^  language  to  aigue  It, 
*  *  *  in  the  hope  that  mature  cmuldera- 
tion  has  changed  the  opinion  of  tbe  majority 
of  this  court,  and  In  the  belief  that  a  few  sng- 
gestfons  win  lead  the  minority  to  modify  their 
final  conduslon."  Counsel  recognize  tbe  fact 
that  tbe  mlnori^  opinion  of  Judges  HACK- 
NET  and  HOWARD  expressly  declares  that 
the  final  conclusion  therein  reached  must  re- 
sult in  affirming  the  judgment  of  the  lower 
court  which  denied  the  right  of  the  relator  to 
demand  that  an  election  for  townidilp  trus- 
tees I>e  held  at  the  November  election  of  the 
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present  year.  This  coart,  under  the  two  opin- 
ions in  question,  may  properly  be  said  to  hare 
been  unanimous  in  holding  that  the  Judgment 
below  must  be  affirmed  for  the  reason  that 
there  was  no  existing  law  which  authorized 
the  election  of  township  trustees  at  the  No- 
vember election  of  180S.  While  It  Is  true  that 
the  minority  opinion  In  this  cause  does  not 
agree  with  the  premises  from  which  the  final 
conclusions  of  the  majority  of  the  court  were 
deduced,  neTertheless  It  Is  evident  that  It  is 
nothing  more  nor  less  than  a  concurrence  In 
the  court's  final  conclusion  that  the  judgment 
must  be  affirmed,  aud  that  there  could  be 
no  election  of  trustees  at  the  ensuing  Novem- 
ber election.  The  material  difference  or  dis- 
tinction between  the  two  opinions  consists  In 
the  reasoning  by  which  the  ultimate  con- 
clusion In  each  Is  reached.  That  ot  the  ma- 
jority, as  will  be  seen,  is  arrived  at  by  affirm- 
ing the  conBtitutlonal  validity  of  the  act  of 
1897;  while  that  of  the  minority  Is  reached 
by  denying  the  constitutional  validity  of  the 
act  of  1897,  and,  for  like  reasons,  that  of 
the  act  of  1893. 

As  to  the  assertion  of  counsel  that  such  a 
"bitter  and  intense  feeling"  exists  In  many 
communities  against  the  present  township 
trustees,  and  which,  as  counsel  for  appellant 
seem  to  intimate,  has.  In  part  at  least,  act- 
uated tbem  to  discharge  the  "solemn  dulT" 
by  applying  for  a  rehearing  in  this  appeal,  we 
may  say  that,  in  regard  to  this  feelli^  upon 
the  part  of  these  commnnlties,  this  court  has 
no  concern,  and  In  no  wise  la  It  responsible 
for  its  existence. 

We  are  Informed  by  counsel's  brief  of  the 
fact,  as  they  therein  assert,  that  some  mem- 
bers of  the  bar,  not  of  counsel,  however.  In 
this  case,  "for  some  occult  reason"  are  im- 
bued with  the  desire  to  have  this  cause  tried 
and  determined  In  the  "forum  of  public  opin- 
ion," and  that  tiiese  particular  attorneys  de- 
clare with  "charmine  frankness"  that  the 
majority  opinion  in  this  case  'is  not  an  opin- 
ion, but  an  argument."  If  the  majority  opin- 
ion can  be  said  to  be  Impressed  with  this  in- 
firmity, the  responsibility  therefor  should 
be  chafed  to  the  writer  thereof,  and  not  to 
the  court,  for  the  latter  Is  only  responsible 
for  the  final  result  reached  In  the  case.  We 
may  also  say,  In  passing,  that  this  tribunal, 
in  the  determination  of  questions  Involved  In 
causes  pending  therein,  cannot  be  Influenced 
by  any  "bitter  and  intense  feeling"  that  may 
exist  -in  some  communities  relative  to  the 
merits  of  such  qnestlons.  Nether  is  the  Judg- 
ment of  this  court  In  appeals  thereto  to  be 
molded  or  conta^led  In  any  manner  by  means 
or  methods  which  can  be  mote  properly,  and 
with  better  effect,  employed  at  a  **towo  meet- 
ing" or  a  iralltiMl  eancus,  than  in  a  court 
constituted  for  the  administration  of  law  and 
Justice.  Concluding,  we  niay  say  that  we 
have  again  given  the  questions  Involved  In 
this  cause  a  careful  consideration,  and  are 
fully  satisfied  that  the  conclusion  reached  at 
the  former  bearing  Is  correct,  and  In  full  har- 


mony with  well-settled  prind^ea  of  law. 
Considering  the  principal  question  Involved  In 
this  appeal  from  the  final  conclusion  of  either 
the  majority  or  minority  opinion  of  this  court, 
and  it  must  necessarily  follow  as,  and-  Is,  the 
unanimous  opinion  of  this  court,  that  the  peti- 
tion for  a  rehearing  ought  to  be  denied.  It 
may  also  be  said  that  appellant's  learned 
counsel,  In  their  criticisms  upon  the  minority 
opinion,  to  the  effect  that  the  validity  of  the 
act  of  1893  could  not  become  involved  under 
the  complaint  of  the  relator,  and  that  the 
minority  in  so  holding  traveled  outride  of 
the  record;  are  certainly  mistaken.  It  is  evi- 
dent that  the  complaint  of  the  relatot  ia 
founded  upon  fils  theory  that  the  act  (tf  1883 
Is 'a  valid  exercise  of  legislative  power.  U 
the  objections  which  his  counsel  urge  against 
the  validity  of  the  act  of  1897  can  be  main- 
tained, they  will  certainly  apply  with  equal 
force,  and  for  like  reasons,  in  striking  down 
the  act  of  1893;  and  be  could,  tiierefore,  have 
no  standing  In  court  to  demand  the  relief 
which  he  does  under  his  complaint  That  this 
result  would  follow,  his  counsel,  In  their  argu- 
ment, from  the  pocdtion  which  they  assume, 
certainly  make  evident  The  petition  for  a 
rehearing  is  overruled,  at  the  costs  of  tbB 
relator. 

HACKNEY,  a  J.  (concurring).  The  appel- 
lant's petition,  as  addressed  to  the  mhtority 
opinion,  rests,  we  respectfully  submit  upon 
false  premises,  1.  e.  that  the  validity  of  the 
law  of  1883  was  not  In  Issue,  that  the  ap* 
pellees  were  estopped  to  assert  Its  InvaUdlty. 
and  that  the  case  of  State  v.  Wells.  144  Ind. 
231,  41  N.  B.  461,  and  48  N.  E.  133,  holds  the 
act  of  1893  to  be  constitutional.  As  In 
Denney  v.  state,  144  Ind.  SOS,  42  N.  E.  929. 
tiie  peUticm  sought  the  relief  prayed  upon  the 
earlier  act  denied  the  validity  of  the 
later  act  The  respondents— properly,  we 
have  no  doubt— contended  that  the  entire  re- 
lief prayed  could  not  be  granted,  because  of 
the  Invalidity  of  the  earlier  act  It  was  there 
held  that  both  acts  were  In  question,  the  re- 
lief demanded  affirming  one  act  and  denying 
the  other.  It  wonld  be  remarkable  If  one 
seeking  relief  under  a  law  could  preclude  his 
adversary'  from  denyfaig  the  constitutional 
validity  of  that  law.  It  would  be  no  lees 
remarkable  to  hold  that  the  question  must 
be  specially  pleaded,  aud  could  not  arise  upoh 
demurrer.  In  conslderii^  the  question  of 
estoppel  again  argued,  it  must  be  borne  In 
mind  that  the  person  to  be  estopped,  according 
to  the  appellant  Is  not  In  court  He  Is  the 
trustee  In  office,  who.  In  this  case.  Is  not  a 
party  denying  or  affirming  the  right  of  the 
appellant  to  require  an  election  tlils  fall.  The 
Issue  In  this  case,  as  we  affirmed  originally. 
Is  not  as  to  the  right  of  a  trustee;  it  Is  as 
to  the  right  of  the  people  to  elect  a  trustee. 
It  was  the  loss  of  this  distinction  by  the 
majority  of  the  court,  as  the  minority  con- 
ceived, that  made  the  hold-over  clause  appear 
to  have  appllcatiim  to  the  case.  In  the  case 
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ot  State  T.  Wdls,  supra,  the  constitutional 
validity  of  the  act  of  1893  was  neither  moot- 
ed nor  decided,  and,  as  well  said  by  appel- 
lant's counsel,  constitutional  questions  are 
never  passed  upon  unless  necessary  to  a  de- 
cision of  the  case.  The  constitutionality  of 
laws  Is  assumed  where  not  denied.  The  mi- 
nority adhere  to  their  original  opinion. 

HOWABD,  J.,  coacuift  la  this  opinion. 


(iol  Ind.  241) 

GREGG.  JusUce  of  the  Peace,  t.  STATE  ex 
rel.  BRANCH. 
(Sumeme  Court  of  Indiana.  Oct.  12,  1898.) 

Makpanos  to  JuwriOB  of  tbb  Fbaob— Judicial 
Acts. 

In  an  action  before  a  justice  of  the  peace, 
aided  by  garnishment,  defendant,  answering, 
claimed  the  fund  garnished  ae  exempt,  and 
garnishee  answered,  admitting  Indebtedness  to 
defendant.  Jadgment  was  rendered  against  de- 
fendant for  the  amount  of  his  indebtedneas  to 
plaintiff,  and  agamet  garnishee  for  a  part  ot 
the  sum  due  defendant.  Htld  that,  though  the 
justice  erred  in  refusing  to  allow  to  defendant 
his  exemption  and  in  rendering  judgment 
against  gamishee,  such  error  could  not  be 
corrected  b^  mandamus,  as  he  had  jurisdiction 
of  the  flubject-matter  and  of  the  parties,  and 
his  acts  were  JudldaL 

Appeal  from  drcnlt  court,  Madlsan  county; 
John  F.  McClure,  Judge. 

Application  for  mandamus  by  the  state,  on 
the  relation  of  James  Branch,  a^Inst  Israel 
W.  Gregg,  a  Justice  of  the  peace  of  Mad- 
ison county.  From  a  judgment  sust^nlng 
relator's  demurrers  to  each  paragraph  of  tne 
return  to  the  alternative  writ,  and  in  over- 
mllDg  reBpondenf  B  demurrer  to  the  petition 
and  alternative  writ,  respondent  appeals. 
Reversed. 

Herman  F.  WUlkle  and  Henrietta  Wlllkie. 
for  appellant.  Goodykoonta,  Ballard  &  Camp- 
bell, for  appellee. 

MONKS,  J.  It  appears  from  the  record 
that  one  Plowman  commenced  an  action 
against  the  relator.  Branch,  before  a  justice 
of  the  peace  of  Madison  county,  to  recover 
for  groceries  sold  and  delivered  to  said  re- 
lator, and  also  filed  an  affidavit  and  under- 
taking for  a  writ  of  garnishment  against  the 
Pittsburg  Plate-Glass  Company,  under  the 
act  of  1897.  Acta  1897,  p.  233.  No  affidavit 
showing  any  grounds  for  a  writ  of  attach- 
ment, as  required  by  section  925,  Burns*  Rev. 
St  18M  (section  913,  Horner's  Rev.  St  1897), 
was  filed.  The  relator,  Branch,  filed  an  an- 
swer setting  up  that  he  was  a  resident  house- 
holder of  Madison  county,  Ind.,  and  that  all 
of  his  property,  real  and  personal,  which  he 
owned  wtthtn  and  without  the  state.  In- 
cluding the  claim  and  debt  due  from  the 
Pittsburg  Plate-Glass  Company,  was  worth 
less  than  f600,  and  claimed  the  same  as  ex- 
empt from  execution.  No  verified  schedule 
of  property  within  or  without  the  state  was 
tiled  by  said  Branch,  aa  provided  by  sections 
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725,  726,  Bums'  Rev.  Bt  189^  (sectlonB  713, 
714,  Homer's  Rev.  at.  1897).  The  glass  com- 
pany, gamishee,  also  filed  an  answer  admit- 
ting its  indebtedness  to  the  relator  In  the 
sum  of  $32.30.  The  cause  was  tried  by  ap- 
pellant aa  justice  of  the  peace,  and  judg- 
ment rendered,  on  September  16,  1897. 
against  the  relator  for  $35.30,  and  against 
the  gamishee  for  $7.30.  This  action  was 
brought  by  the  defendant  in  that  case,  on 
the  relation  of  the  stated  against  appellant, 
as  justice  of  the  peace,  on  September  20, 
1897,  four  days  after  the  rendition  of  said 
judgment  to  compel  him,  by  writ  of  man- 
damus, to  allow  the  relator  his  exemption  of 
1600  as  a  resident  householder,  which,  If  sus- 
tained, would  set  aside  and  vacate  the  Judg- 
ment of  $7.30  against  the  garnishee  defend- 
ant 

It  is  clear  that  appellant's  Judgment  In 
refusing  to  allow  the  relator  his  exemption 
and  rendering  Judgment  against  the  glass 
company,  was  erroneous.  Hart  v.  O'Rourke 
(this  term)  61  N.  £.  330;  Pomeroy  v.  Beach, 
149  Ind.  511,  49  N.  E.  370.  Said  Judgment 
against  the  glass  company,  while  erroneous, 
was  not  void.  Hart  v.  O'Rourke,  supra.  It 
is  true  that  when  a  householder  flies  his 
verified  schedule,  and  demands  his  exemp* 
tion  from  a  sheriff  or  constable,  such  offi- 
cers, in  appointing  an  appraiser  ajid  setting 
off  property  as  exempt,  do  not  act  In  a  judi- 
cial capacity;  but  when  a  party  to  an  action 
In  attachment  or  garnishment  claims  the 
right  to  hold  property  as  exempt  on  the 
ground  that  he  Is  a  resident  householder  of 
this  state,  such  claim  must  be  set  up  In  an 
answer  to  the  proceeding  In  attachment  or 
garnishment  and  as  a  partial  or  complete 
defense  thereto.  State  v.  Manly,  15  Ind. 
810;  Perkins  v.  Bragg,  29  Ind.  507;  Haas  v. 
Shaw,  91  Ind.  384.  In  passing  upon  the  suf- 
ficiency of  such  answer,  and  the  right  of 
such  party  to  plead  such  facts,  and  in  the 
trial  of  said  cause,  and  as  to  the  right  of 
such  party  to  the  exemption  claimed  by  such 
answer  under  the  evidence  given,  the  court 
acts  Judicially.  Haas  v.  Shaw,  91  Ind.  392. 
303.  Whether  property  is  liable  to  attach- 
ment or  garnishment  Is  a  question  to  be  tried 
and  determined  by  the  court  in  which  the 
proceeding  Is  pending,  and  the  question  is 
res  adjudlcata  after  judgment  and  the  same 
is  conclusive  until  vacated  or  set  aside.  Id. 
It  Is  settled  law  that  mandamus  will  not  lie 
to  correct  an  error  In  a  decision  or  judg- 
ment of  a  judicial  tribunal;  the  only  rem- 
edy in  such  case  Is  by  appeal,  or,  if  there 
was  no  jurisdiction,  and  the  judgment  la 
void,  by  injunction.  State  v.  Board  of 
Com'rs  of  Tippecanoe  Co..  131  Ind.  90,  93.  30 
N.  E.  892;  State  V.  Board  of  Com'rs  of  Mia- 
mi Co.,  63  Ind.  497,  602;  State  v.  Board  of 
Com'rs  of  Tippecanoe  Co.,  45  Ind.  501;  Hol- 
Ilday  V.  Henderson,  67  Ind.  103,  109;  Hart 
V.  O'Rourke,  supra;  Fitch  v.  Byall,  149  Ind. 
554,  49  N.  B.  456;  O'Brien  v.  Tallman,  36 
Mich.  13;  14  Am.  &  Eng.  Enc.  Law.  127-129; 


Digitized  by  Google 


860 


61  NOBTEmASTEBN  BBFORTBB. 


Elliott,  App.  Proc.  S  515.  It  Is  true  that  a 
Judicial  tribunal  may  be  compelled  to  act, 
but  not  to  make  or  refrain  from  making  a 
particular  decision.  State  v.  Board  of 
Com'rs  of  Tippecanoe  Co.,  131  Ind.  93,  30 
N.  B.  892;  State  v.  Engle,  127  Ind.  457,  459, 
26  N.  E.  1077;  HolUday  v.  Henderson,  67 
Ind.  109;  State  t.  Board  of  Com'rs  of  Tip- 
pecanoe Co.,  45  Ind.  507;  Elliott,  App.  Proc. 
S  516;  14  Am.  &  Eng.  Enc.  Law,  127-129. 

As  appellant  in  the  trial  of  said  cause,  and 
In  rendering  his  decision  and  Judgment  as 
to  the  relator's  right  to  an  exemption,  and 
as  to  the  Judgment  against  the  garnishee, 
as  well  as  In  the  main  action,  acted  In  a  Ju- 
dicial capacity,  in  which  capacity  he  had 
Jurlsuictlon  of  the  subject-matter  of  the  ac- 
tion and  the  parties.  It  follows  that  his  de- 
cision and  Judgment  in  sold  cause,  even 
though  erroneous,  cannot  be  corrected  by 
mandamus.  If  appellant  Is  compelled  by  a 
writ  of  mandamus  to  allow  the  relator  his 
exemption  as  a  householder,  it  would  result 
In  setting  aside  and  vacating  the  Judgment 
for  f7.30  against  the  glass  company,  gar- 
nishee defendant,  and  would  be  correcting 
an  erroneous  decision  of  a  Judicial  tribunal 
by  mandamus.  Under  the  authorities  cited, 
this  cannot  be  done.  It  follows  that  the 
court  erred  In  sustaining  appellee's  demur- 
rers to  each  paragraph  of  the  return  to  the 
alternative  writ,  and  In  overruling  the  de- 
murrer to  the  petition  and  alternative  writ 
Judgment  reversed,  with  Instructions  to 
overrule  the  demurrer  to  each  paragraph  of 
the  return,  and  to  sustain  the  demurrer  to 
the  petition  and  alternative  writ,  and  for 
further  proceedings  not  inconsistent  with 
this  opinion. 
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(Supreme  Court  of  Indiana.  Oct  12,  189a) 

LlOBNSB  TO  PRAOTIOB  DbKTISTRT— IsrORH ATIOH— 

Bpbomi.  Fbrmit— Eviubhob— Cokstitd- 
TiONAL  Law— Sfbcial  Privilbqb. 

1.  An  information  under  Bev.  St  1894,  | 
5595,  providing  that  it  shall  be  unlawful  for 
any  one  to  practice  dentistry  without  being  reg- 
istered, need  not  negative  the  granting  of  a 
special  permit  under  section  SttOl,  providing 
that  any  member  of  the  board  of  examiners 
may  grant  a  permit,  which  ebali  be  valid  only 
until  the  next  meetliiFr  of  the  board. 

2.  Bev.  St  1894,  S  5596,  providing  that  three 
members  of  the  board  of  examiners  (consisting 
of  five  reputable  practicing  dentists)  of  appli- 
cants for  a  licenBG  to  practice  dentistry  shall 
be  appointed  by  the  Indiana  State  Dental  As- 
•ociation.  does  not  contravene  Const,  art  1,  { 
23,  forbidding  the  granting  of  privileges  which 
shall  not  on  the  same  tenns  equally  oelong  to 
all  citizens,  the  power  to  appoint  In  snch  case 
beinfr  in  the  nature  of  a  duty,  rather  than  a 
privilege. 

3.  On  a  prosecution  for  unlawfully  practicing 
dentistry,  evidence  that  defendant  leased  and 
occupied  rooms  for  several  months  for  the  de- 
clared purpose  of  snch  practice,  that  he  had 
done  dental  work  for  three  or  more  persona, 
and  that  he  was  engaged  In  filling  teeth  at 
times,  and  at  other  times  in  doing  dental  work 


at  the  bmch,  shows  that  he  engaged  In  the 

practice  of  dentistry. 

Appeal  from  circuit  court,  Jay  county;  John 
W.  Headlngton,  Judge. 

Daniel  A,  J.  Ferner  was  convicted  ot  nnlaw- 
fidly  practicing  dentistry,  and  he  appeals. 
Affirmed. 

D.  T.  Taylor  and  John  M.  Smith,  for  appel- 
lant W.  A.  Ketcham  and  Merrill  Moores, 
tot  the  State. 

HACKNET,  O.  J.  The  appellant  was  char- 
ged by  information  with  having  on  the  Ist 
day  of  July,  1897,  and  continuously  there- 
after until  the  Ist  day  of  January,  1898,  un- 
lawfully practiced  dentistry  without  having 
first  "obtained  and  procured  a  certificate  of 
qualification  and  registration  so  to  do  from 
the  board  of  dental  examiners,"  and  without 
during  the  period  aforesaid,  being  lawfully 
registered  according  to  law,  and  not  then  and 
there,  nor  during  any  part  of  said  period,  be- 
ing a  lawfully  registered  surgeon  or  phy- 
sician engaged  In  the  practice  of  medicine  or 
surgery.  The  charge  is  based  upon  section 
5505  et  seq.,  Bev.  St  1894,  the  first  of  which 
provides  that  **lt  shall  be  unlawful  for  any 
one  to  practice  dentistry  •  •  •  without 
being  registered  according  to  the  provisions 
of  this  act."  Other  provisions  require  a 
board  of  examiners  to  grant  certificates  of 
registration  to  certain  applicants,  and  certifi- 
cates of  qualification  and  registration  to  oth- 
ers. Section  5601  provides  that  "any  mem- 
ber of  the  board  of  examiners  may  grant  a 
permit  to  practice  dentistry  to  any  person 
who  shall  file  with  said  member  his  applica- 
tion therefor,  bnt  such  permit  shaU  only  be 
valid  until  the  next  meeting  of  said  Ixurd." 
It  is  urged  that  the  charge  was  subject  to 
the  appellant's  motion  to  quash  by  reason  of 
the  failure  to  negative  the  granting  of  the 
special  permit  authorized  by  the  section  Just 
quoted.  We  think  It  quite  clear  that  it  Is 
made  a  crime  to  practice  dentistry  "without 
being  registered."  Registry,  within  the  pur- 
pose of  the  law,  relates  to  the  permanent  au- 
thority to  practice  dentistry,  and  the  tempo- 
rary permit  Is  only  a  protection  until  the 
board  shall  meet  to  make  the  registry.  The 
permit  would  be  a  bar  to  a  prosecution,  and 
available  as  a  defense  to  a  charge  of  prac- 
ticing without  registry.  The  Information  ts 
sufllclent  to  charge  the  absence  of  registry, 
although  It  may  unnecessarily  charge  the 
failure  to  procure  a  certificate  of  qualifica- 
tion and  registration.  The  one  question  up- 
on the  motion,  therefore,  is,  should  the  pos- 
session of  a  special  permit  have  been  nega- 
tived? Exceptions  in  the  nature  of  a  de- 
fense, and  those  not  a  part  of  the  clause 
creating  the  offense,  but  made  by  anoth- 
er section  of  the  statute,  need  not  be  neg- 
atived In  the  charge,  and  need  not  be  prov- 
en by  the  state.  Russell  v.  State,  50  Ind. 
174;  State  v.  Maddox,  74  Ind.  105;  Mer- 
gentheim  v.  State,  107  Ind.  607.  «  N.  a  668; 
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Hewitt  T.  State,  121  Ind.  245,  23  N.  B.  83; 
People  V.  Phippin,  70  Mich.  10,  37  N.  W.  888; 
Harding  v.  People,  10  Colo.  387,  15  Pac.  727; 
Logan  V.  State,  5  Tex.  App.  306;  Hale  v.  State 
(Ohio  Sup.)  51  N.  E.  154:  Blsh.  New  Cr.  Proc. 
63S,  639.  The  exception  here  is  Independent 
of  the  clause  creating  the  ott&ae,  and  was 
not  required  to  be  negatived. 

It  Is  Insisted,  aLao,  that  section  5596,  snpra. 
Is  unconstitutional,  as  In  violation  of  section, 
23  of  article  1  of  the  state  constitution,  for- 
bidding the  granting  of  privileges  which  shall 
not,  upon  the  same  terms,  equally  belong  to 
all  citizens.  Said  section  provides  for  the 
appointment  of  a  hoard  of  examiners  con- 
sisting of  five  members,  three  of  whom  to  be 
chosen  by  the  Indiana  State  Dental  Associa* 
tlon.  By  this  provision,  it  is  claimed,  a  spe- 
cial privilege  Is  given  the  Indiana  State  Den- 
tal Association  of  naming  members  of  the 
board  of  examiners,  aind  prescribing  the 
standard  of  qualification.  It  is  not  neces- 
sary that  members  of  the  association  shall  be 
appointed  upon  the  board.  Whether  the  law 
Itself  should  prescribe  the  standard  of  quali- 
fication, and  whether  It  does  so,  are  ques- 
tions not  presented.  It  is  not  objected  that 
the  law  discriminates  against  the  appellant 
In  extending  the  right  to  practice  dentistry, 
but  it  Is  that  It  discriminates  In  favor  of  the 
dental  association  In  permitting  it  to  exer- 
cise official  duties.  The  power  to  appoint  Is 
In  the  nature  of  a  duty,  rather  than  a  priv- 
ilege. It  may  not  be  said  to  be  a  special 
privilege  any  more  than  that  conferred  upon 
circuit  judges  to  appoint  city  commissioners 
or  a  drainage  commissioner,  or  that  the  gov- 
ernor, the  president  of  the  state  university, 
and  superintendents  of  common  schools  shall 
be  members  of  the  state  board  of  education,  or 
in  many  other  Instances  where  nonjudicial 
functions  are  imposed  upon  judicial  officers 
or  nonexecutive  functions  are  cast  upon  the 
executive,  or  where  men,  by  reason  of  their 
learning,  are  designated  to  perform  a  serv- 
ice to  the  public.  Long  ago,  Mr.  Justice 
Washington  said  of  the  phrase  "privileges 
and  Immunities,"  as  employed  in  the  federal 
constitution:  "We  feel  no  hesitation  In  con- 
fining these  expressions  to  those  privileges 
and  Immunities  which  are  in  their  nature 
fundamental,  which  belong  of  right  to  the 
citizens  of  all  free  governments,  and  which 
have  at  all  times  been  enjoyed  by  the  citi- 
zens of  the  several  states  which  compose  the 
Union,  from  the  time  of  their  becoming  free. 
Independent,  and  sovereign."  These,  he  said, 
may  be  "comprehended  under  the  following 
general  heads:  protection  by  the  govern- 
ment; the  enjoyment  of  life  and  liberty, 
with  the  right  to  acquire  and  possess  proper- 
ty of  every  kind,  and  to  pursue  and  obtain 
happiness  and  safety;  subject,  nevertheless, 
to  such  restraints  as  the  government  may 
Justly  prescribe  for  the  general  good  of  the 
whole."  Corfleld  v.  Coryell,  4  Wash.  C.  0. 
371,  Fed.  Cas.  No.  3,230.  If  more  were  In- 
cluded, the  general  assembly  would  be  de- 


nied the  right  to  appoint  to  office,  because  the 
appointee  would  enjoy  a  privilege  not  en- 
joyed by  another.  "Every  man  appointed  to 
an  office  in  a  sense  enjoys  a  privilege  not  en- 
joyed by  another,  but  the  appointment  does 
not  deprive  any  other  citizen  of  a  privilege; 
on  the  contrary,  the  appointee  Is  an  instru- 
ment of  the  government  to  protect  snch  oth- 
er citizen  in  his  rights. 

It  has  been  suggested,  rather  than  argued, 
that  the  act  in  question  does  not  afford  due 
process  of  law,  in  that  it  falls  to  extend  the 
right  of  appeal  from  decisions  by  the  board. 
It  may  be  seriously  doubted  If  one  who  does 
not  seek  a  decision  of  the  board  may  com- 
plain that  he  could  not  appeal  from  Its  ac- 
tion. It  may  be  suggested,  also,  that  the 
general  rule  Is  that  appeals  are  recognized  as 
allowable  only  from  judicial  decisions,  and 
boards  of  the  character  of  that  In  question 
do  not  render  judicial  decisions.  State  v. 
Webster  (Ind.  Sup.)  50  N.  E.  750. 

It  is  further  objected  that  the  evidence  did 
not  support  the  verdict  that  the  appellant 
engaged  In  the  practice  of  dentistry.  It 
showed  that  the  appellant  leased  and  occu- 
pied rooms  for  several  months  for  the  de- 
clared purpose  of  practicing  dentistry;  that 
he  had  done  dental  work  for  three  or  more 
persons;  that  at  times  he  engaged  in  filling 
teeth,  and  at  other  times  did  dental  work  at 
the  bench.  This  we  regard  as  sufficient  to 
require  the  Inference  that  he  engaged  in  the 
practice.  Benham  v.  State,  116  Ind.  11%  18 
N.  E.  454.   The  Judgment  1b  affirmed. 


an  Ind.  M) 

INSUBANCB  00.  OF  NOBTB  AHlDBiaA 
T.  MABTIN  et  aL 

(Supreme  Court  of  Indiana.   Oct  11, 1898.) 

IXSUH&SOB  PaTABLB  TO  MoHTOAeBB— CoNDITIOKS 

OF  PoLioT—BuBROS&TioK— Rights  or  Pdrchab- 
BU0— Limitation  of  AonoRft^DBitiAL  of  Lia- 

BILITX— SUPFICI BNCT. 

1.  A  policy  provided  that,  U  insored  con- 
veyed his  interest,  the  policy  should  be  void, 
unless  assigned  to  the  purchaser  with  consent 
of  the  insurer.  A  mortgage  clause  provided 
that  the  loss  should  be  payable  to  the  mort- 
gagee, and  that  the  policy  would  not  be  in- 
validated by  any  act  or  neglect  of  the  mort- 
gagoT,  but  that  if  the  Insurer  paid  the  mort- 
gagee, claiming  that  as  to  the  mortgagor  no  lia- 
bility existed,  it  should  be,  to  the  extent  of  the 
payment,  subrogated  to  the  rights  of  the  mort- 
gagee. After  the  issuance  of  the  policy  the 
mortgagor  sold  the  premises,  and  the  pur- 
chaser took  immediate  pOBsession,  and  assumed 
the  indebtedness  thereon.  Subsequent^,  be- 
fore any  assignment  of  the  policy  had  been 
made,  tne  buildings  were  destroyed  by  fire; 
and  the  insurer  paid  the  mortgagee  the  amount 
DC  the  loss,  talcing  an  assignment  of  the  debt 
of  the  mortgagee  to  the  extent  of  the  amount 
BO  paid.  Haathat,  on  the  conveyance  of  the 
property  by  the  mortgagor,  his  rights  under  the 
policy  terminated,  and  the  purchaser  acquired 
noQe,  and  the-  insurer  had  a  valid  claim  against 
the  property  and  the  purchaser  for  the  amount 
paid  the  mortgagee. 

2.  The  insurer,  by  taking  an  assignment 
from  the  mortgagee  of  the  debt  and  mortgage 
lieu  to  the  extent  of  the  amount  paid,  suffl- 
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ciently  showed  a  denial  of  liability  to  the  mort' 
eagOT  or  purchaser  of  the  property. 

3.  The  fact  that  a  tnortgagee  luB  the  ri^t, 
OD  default  in  payment  of  the  interest,  to  de- 
dare  the  whole  debt  due  before  maturity  of 
tb&  principal  note,  does  not  start  the  running  of 
the  BtBtnte  of  limitations  against  the  prinapal 
note  before  its  actual  maturity,  on  snidi  de- 
fault 

Appeal  from  circuit  court,  Wliltley  connty; 
J.  W.  Adair,  Judge. 

Action  by  the  Insurance  Ck>mpany  of  North 
America  against  St^hen  A.  Blartin  and  oth- 
ers. From  a  judgment  (or  defendants,  plaln- 
tlCE  appeals.  Berersed. 

Pinch  &  Finch  and  Burton  E.  Gates,  for  ap- 
pellant. Marstiall,  McNagney  &  Glngston,  for 
Appellees. 

JORDAN.  J.  Appellant  commenced  this  ac- 
tion against  appellees,  Stephen  A.  and  Nancy 
Martin,  the  ^tna  Life  Insurance  Company, 
and  Wllllair  McMannen,  by  a  complaint  in 
four  paragraphs,  to  foreclose  a  mortgage  up- 
on certain  described  real  estate,  situated  In 
Whitley  connty,  Ind.  Omitting  some  of  the 
facts  alleged  In  the  complaint  not  essential 
to  the  determination  of  the  controversy  in 
this  appeal,  the  following  may  be  said  to  be 
a  summary  of  the  facts  alleged  In  the  first 
paragraph  of  the  complaint:  On  August  26, 
1885,  appellee  William  McMannen,  who  was 
then  the  owner  of  the  mortgaged  premises, 
secured  a  loan  of  f 1,000  from  the  Mtua.  Life 
Insurance  Company,  and  on  that  day  execut- 
ed to  it  his  note  for  that  amount,  which  was 
to  be  due  and  [>ayable  on  January  1,  1800. 
To  this  principal  note  there  were  attached 
coupon  interest  notes,  due  and  payable  as 
therein  mentioned.  McMannen  and  wife,  to 
secure  the  payment  of  this  loan,  together 
with  the  Interest  thereon,  when  due,  on  the 
same  date  executed  to  the  said  ^tna  Compa- 
ny a  mortgage,  whereby  they  mortgaged  the 
real  estate  described  in  the  complaint  This 
mortgage  was  duly  recorded  as  required  by 
law  in  the  recorder's  office  of  Whitley  county, 
fnd.  McMannen,  the  mortgagor,  to  further 
secure  the  mortgagee,  procured  appellant  to 
issue  to  hhn  a  policy  of  fire  insurance,  bear- 
ing date  of  September  1,  1885,  whereby  the 
dwelling  house  situated  upon  the  mortgaged 
land  was  insured  against  loss  by  Are  to  the 
nmonnt  of  (300.  This  policy,  among  others, 
contained  the  following  provisions  and  stipu- 
lations; "If  the  insured  shall,  by  voluntary 
transfer  or  conveyance,  dispose  of  the  proper- 
ty covered  by  this  policy,  or  of  an  undivided 
Interest  therein,  •  •  *  this  policy  may  be 
assigned  to  the  party  or  parties  succeeding 
to  the  ownership  of  the  property,  provided 
the  company  shall  first  consent  thereto  by 
indorsement  hereon;  otherwise  this  Insurance 
shall  cease  from  the  date  of  such  change  of 
ownership."  Attached  to  this  policy,  and 
constituting  a  part  thereof,  is  what  Is  denomi- 
nated a  "mortgage  clause,"  and  the  provi- 
sions and  stipulations  of  this  clause  are  as 
follows:   "It  Is  agreed  that  any  loss  or  dam- 


age that  may  be  ascertained  and  proved  to  be 
due  under  this  policy  to  the  assured  shall  be 
held  payable,  for  the  account  of  said  assured, 
to  JEtna  Life  Insurance  Co.,  mortgagee,  sub- 
ject to  the  following  stipulations:  (1)  It  Is 
agreed  that  this  Insurance,  as  to  the  Interests 
of  the  above-named  mortgagee  or  beneficiary 
In  the  trust  deed  only  therein,  shall  not  be 
invalidated  by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  properly  Insured,  nor 
by  the  occupancy  of  the  premises  for  pur- 
poses more  hazardous  than  are  permitted  by 
the  terms  of  this  policy,  nor  by  any  change 
In  title  or  possession,  whether  by  volnntary 
transfer,  legal  process,  or  conveyance  of  the 
property:  provided,  that  the  mortgagee  or 
beneficiary  shall  notify  this  company  of  any 
change  of  ownership  or  Increase  of  hazard 
which  shall  come  to  the  knowledge  of  such 
mortgagee  or  beneficiary,  and  shall  have  per- 
mission for  such  chauge  of  ownership  or  such 
increased  hazard  duly  Indorsed  on  this  policy; 
and  provided,  further,  that  every  increase  of 
hazard  not  permitted  to  the  mortgagor  or 
owner  shall  be  paid  by  the  mortgagee  or 
beneficiary  on  reasonable  demand,  and  after 
demand  made  by  the  company  upon  and  re- 
fusal 1^  the  mortgagor  or  owner  to  pay  ac- 
cording to  the  established  scale  of  rates;  the 
company  reserving  the  right  to  cancel  the 
policy  at  any  time  on  the  terms  In  said  policy 
provided,  on  giving  to  the  mor^agee  ten 
days'  notice  of  their  intention  so  to  do,  and 
after  said  ten  days  this  policy  and  this  agree- 
ment Shalt  l)e  void.  *  *  *  (2)  It  ia  also 
agreed  that  whenever  this  company  shall  pay 
to  the  mortgagee  or  beneficiary  any  sum  for 
loss  on  this  policy,  and  shall  claim  that  as 
to  the  mortgagor  or  owner  no  liability  there- 
for existed,  It  shall  at  once,  and  to  the  extent 
of  such  payment,  be  legally  subrogated  to  all 
the  rights  of  the  party  to  whcon  such  pay- 
ment shall  be  made,  under  any  and  all  secu- 
rities held  by  such  party  on  the  property  in 
question,  for  the  payment  of  said  debt  But 
such  subrogation  shall  be  In  subordination  to 
the  claim  of  said  party  for  the  balance  of  the 
debt  so  secured,  or  this  company,  at  Its  op- 
tion, may  pay  to  the  mortgagee  or  beneficiary 
the  whole  of  the  debt  so  sectu%d,  Including 
such  sums  as  said  mortgagee  or  benefl{dai7 
may  then  ha^^e  paid  for  taxes  or  fire  insur- 
ance upon  the  property  described  in  such 
mortgage  or  tmst  deed,  pursuant  to  the  terms 
thereof,  with  all  the  Interest  that  may  have 
accrued  thereon  to  the  date  of  such  payment 
and  shall  thereupon  receive  from  the  par^ 
to  whom  such  payment  is  made  an  assign- 
ment and  transfer  of  said  debt,  with  all  se- 
curities held  by  said  party  on  the  property 
In  question  for  payment  thereof."  On  March 
1,  1S8S,  without  the  knowledge  or  consent  of 
appellant,  McMannen  sold,  and,  together  with 
his  wife,  conveyed,  the  mortgaged  real  es- 
tate, upon  which  the  house  Insured  was  situ- 
ated to  the  appellee  Stephen  A.  Martin,  and 
Martin  went  into  possession  of  the  property 
under  this  sale  and  conveyance.  The  fire  in- 
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snrance  policy  was  not  assigned  or  In  any 
manner  transferred  to  Martin,  and  appellant 
was  at  no  time  requested  to  assign  the  policy 
to  him.  After  the  sale  and  conveyance  of  the 
mortgaged  premises,  as  aforesaid  stated,  on 
April  4,  1888,  the  house  insured  was  totally 
destroyed  by  fire.  Martin,  who  was  at  the 
time  the  owner  of  the  premises  under  the  sale 
and  conveyance  mentioned,  gave  no  notice  to 
appellant  of  the  fire,  and  made  no  claim 
against  it  for  Indemnity  under  the  policy. 
After  the  fire  the  mortgagee,  under  the  pro- 
visions of  the  mortgage  clause  of  the  policy, 
demanded  payment  for  the  loss  of  said  house; 
and  on  July  20,  1888,  appellant,  under  the 
prorlslons  of  the  policy  and  the  mortgage 
clause  thereof,  paid  to  the  mortgagee,  the 
^tna  Company,  $300,  and  the  latter,  as  re- 
quired by  the  mortgage  clause,  upon  the  pay- 
ment of  said  amount  upon  the  loss,  assigned 
by  Indorsement  to  appellant  ¥300  of  the 
amount  of  the  said  principal  mortgage  note, 
said  Indorsement  being  as  follows:  "Septem- 
ber 21,  188S.  Beceived  on  the  within  note 
¥283.15  principal,  and  also  $16.85  Interest, 
from  the  Insurance  Company  of  North  Amer- 
ica, and  that  amount  of  this  note  Is  hereby 
assigned  to  said  Insurance  Co.  for  thelx  use 
as  their  rights  may  appear  under  their  con- 
tract of  subrogation,  and  without  recourse 
upon  this  company.  [Signed]  ilDtna  Life  In- 
surance Co.,  by  M.  O.  Bulkeley,  President. 
[Corporate  Seal.]"  The  Mtna,  Company  also 
assigned,  by  writing  duly  acknowledged  and 
recorded  in  the  recorder's  office  of  said  coun- 
ty, its  Interest  in  said  mortgage  security,  to 
the  amount  of  $300.  It  is  also  ave^reid  that 
Stephen  A.  Martin,  as  a  part  of  the  purchase 
money  for  said  land,  assumed  the  payment  to 
the  ^tna  Company  of  the  mortgage  debt, 
and  that  he  has  paid  all  of  said  debt  except 
the  $300  assigned  to  plaintiff,  and  the  Interest 
thereon,  and  that  he  denies  his  liability  as  to 
said  amount,  and  there  la  now  due  and  un- 
paid of  the  said  amount,  principal  and  Inter- 
est, the  sum  of  $600.  The  prayer  of  this  par- 
agraph, among  other  things,  is  for  a  personal 
jod^ent  against  Stephen  A.  Martin  for  $500, 
and  for  a  foreclosure  of  the  mortgage  in  pay- 
ment and  satisfaction  of  the  Judgment  Cop- 
ies of  the  policy,  note,  and  mortgage,  to- 
getlier  with  the  indorsement  and  assignments 
mentioned,  are  filed  as  exhibits  with  the  first 
and  second  paragraphs  of  the  complaint  The 
second  paragraph  is  substantially  the  same 
as  the  first  except  that  It  does  not  demand 
a  personal  Judgment  but  prays  only  for  a 
foreclosure  of  the  mortgage.  The  third'  par- 
agraph makes  no  mention  of  the  insurance 
policy,  or  the  mortgage  clause  attached,  but 
simply  alleges  the  execution  of  the  mortgage 
and  note,  and  assignment  of  a  part  thereof  to 
appellant,  and  the  assumption  of  the  payment 
of  the  debt  by  Martin,  and  asks  for  a  Judg- 
ment against  McMaunen,  and  prays  for  a 
foreclosure  of  the  mortgage.  Copies  of  the 
note  and  mortgage  and  the  assignment  men- 
tioiwd  are  filed  as  exhibits  with  the  tblrd 


and  fourth  paragraphs  of  t&e  complaint  Th« 
fourth  paragraph  is  substantially  like  the 
third,  except  that  it  demands  a  personal  Judg- 
ment against  Martin,  and  also  a  foreclosure 
of  the  mortgage. 

Appellees  Martin  and  wife,  having  unsuc- 
cessfully demurred  to  each  paragraph  of  the 
complaint  filed  their  Joint  answer  thereto, 
consisting  of  11  paragraphs;  the  first  tieing 
a  general  denial  Appellant  demurred  to 
each  of  these  paragraphs,  except  the  first; 
and  this  demurrer  was  sustained  to  the 
fourth,  fifth,  sixth,  and  tenth  paragraphs, 
and  overruled  to  the  others.  Appellee  Mc- 
Mannen  was  defaulted,  and  the  ^tna  Life 
Insurance  Company  filed  an  answer  In  de- 
nial. The  second  paragraph  of  Martin  and 
wife's  answer,  we  are  Informed  by  the  briefs 
of  the  respective  cponsel,  interposed  as  a 
defense  the  six-years  statute  of  limitations; 
but  this  original  second  paragraph  does  not 
appear  In  the  record,  for  the  reason  that  aft- 
er the  demurrer  thereto  was  overruled,  and 
at  a  subsequent  term  of  court  appellees, 
upon  leave  of  court,  filed  a  second  amended 
paragraph  of  answer,  whereby  they  pleaded 
the  six-years  statute  of  Umltations.  No  de- 
murrer appears  to  iutve  been  filed  to  this 
amended  paragrapli.  The  filing  of  this  lat- 
ter inragraph,  of  course,  eliminated  the  orig- 
inal sejcond  paragraph  of  the  answer  from 
the  record;  and  the  clerk,  in  preparing  the 
transcript,  has  properly  omitted  it  Conse- 
quently, under  the  circumstances,  the  rec- 
ord presents  oo  question  on  the  court's  rul- 
ing upon  the  demurrer  to  the  original  second 
paragraph  of  answer.  The  third  paragraph 
pleads  payment  -The  seventh  Is  addressed 
to  the  first  and  second  paragraphs  of  the 
complaint  and  when  stripped.  In  part,  at 
least  of  conclusions,  the  facts  therein  set  up 
as  a  defense  to  these  two  paragraphs  of  the 
complaint  are  substantially  as  follows:  The 
execution  of  the  notes  and  mortgage  by  Mc- 
Mannen  to  the  .^tna  Company,  and  the  issu- 
ing of  the  policy  by  appelant  to  McMannen, 
and  tbe  sate  and  conveyance  of  the  laaA,  as 
averred  in  ttke  complaint,  are  alt  admitted. 
It  is  then' disposed  by  the  averments  that 
the  mortgagor  procured  the  said  Insurance 
policy  from  appellant  and  paid  all  the  pre- 
miums therefor;  that  the  mortgage  clause 
was  inserted  In  the  policy  at  the  request  of 
the  mortgagor,  and  that  the  mortgagee  did 
not  procure  the  policy,  and  paid  no  part  of 
tbe  premiums;  that  J.  O.  Wlgent  of  Colum- 
bia City,  Ind.,  was  the  agoat  of  the  plaintiff, 
and  Issued  the  said  insurance  policy  as  said 
agent  and  that  he  was  also  the  agent  of  the 
mortgagee  in  obtaining  the  mortgage  In  con- 
troveny.  At  the  time  the  mortgaged  prop- 
erty was  sold  and  conveyed  to  Martin,  nei- 
ther he  nor  his  said  wife  had  any  knowledge 
of  the  existence  of  the  insurance  policy,  and 
they  did  not  obtain  any  knowledge  in  regard 
thereto  until  long  after  the  said  sale  and 
conveyance;  and,  bad  tbe  defendant  Martin 
known  vt  the  pollcj  irbsa  the  property  waa 
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conveyed  to  blm,  he  *'coiiId  and  would  have 
procured  an  assignment  of  the  polity  to  him, 
ffltb  the  consrat  of  the  plaintiff."  The  ap- 
pellant had  full  knowledge  of  the  sale  and 
conTeyance  of  the  property  to  BfartiD  with- 
in a  few  days  thereafter.  The  mortgaged 
premises,  apart  from  the  house  situated 
thereon,  were  of  a  ralue  which  exceeded  four 
times  the  amount  of  the  mortgage  debt  It 
IB  further  alleged  that  the  defendant  Martin 
purchased  the  mortgaged  premises  for  occu- 
jMtlon  as  a  home,  and  within  a  few  days 
after  the  couTeyance  to  him  he  moved  his 
family  and  his  household  goods  Into  the 
dwelling  house  thereon,  which  was  the  same 
insured  under  said  policy,  and  Qiereafter  con- 
tinned  wltb  his  family  for  some  weeks  to 
occupy  the  house  as  a  home,  until  It  was  de- 
stroyed by  fire.  It  la  alleged  that  his  occn- 
patltm  was  a.  careful  and  prudent  one,  and 
that  he  exercised  nuusual  precauticms  to  gnard 
against  the  hasards  of  fire.  The  fire  which 
destroyed  the  said  dwelling  house  occurred 
in  the  di^me,  and  the  defendants,  together 
with  the  aid  of  their  neighbors,  made  every 
exertion  to  stay  the  progress  of  the  flames. 
The  origin  ot  the  fire  was  by  reason  of 
Sparta  from  the  chimney  falling  upon  the 
roof  of  the  house,  und  resulted  from  natural 
causes,  and  without  any  fault  or  negligence 
upon  the  part  of  either  Martin  or  his  wife. 
It  Is  averred  that  the  fire  was  one  of  the  has- 
ards  which  the  plaintiff  assumed  when  it  Is- 
sued said  policy,  and  that  said  hazard  was 
in  no  manner  Increased  by  the  conveyance 
of  the  property  to  the  defendant  Martin; 
and  It  Is  also  alleged  that  said  house  would 
have  burned  precisely  as  It  did,  had  Mc- 
Mannen  not  conveyed  tb,e  premises  to  Mar- 
tin. AStec  the  fire  the  defendant  Stephen  A. 
Martin  made  proof  to  the  plaintiff  of  the 
loss,  which  the  latter  accepted  without  pro- 
test, or  notice  to  said  defendant  that  it  did 
not  regard  itself  as  liable  or  bound  to  him 
under  the  policy.  And  It  Is  also  averred 
that  plaintiff  voltmtarlly  paid  the  loss  to  the 
said  mor^agee,  the  .aitna  Company,  in  accord- 
ance with  the  stipulations  and  provisions 
contained  in  the  policy,  and  now  contends 
that  by  reason  of  said  payment,  and  by  en- 
forcing the  provisions  of  forfeiture  embraced 
in  said  policy  relative  to  the  conveyance  of 
the  Insured  property  by  McMannen,  it  la 
subrogated  to  the  rights  of  the  mortgagee  In 
the  mortgage,  to  the  extent  of  the  loss  paid, 
and  that  it  Is  entitled,  to  that  extent,  to 
foreclose  said  morgage;  that  plaintiff,  in 
paying  said  loss  to  the  mwtgagee,  only  dis- 
charged the  obligation  which  It  had  asaum-> 
ed,  and  ought  not  to  be  heard,  in  a  court  of 
equity,  to  demand  an  enforcement  of  a  pen- 
alty or  forfeiture  to  relieve  It  from  Its  obll- 
gatl<»L  The  eighth  paragraph  Is  a  denial 
of  the  averments  of  the  third  and  fourth  par- 
agraphs of  tiie  complaint,  and  the  ninth  Is  a 
plea  of  payment  The  eleventh  paragraph 
is  directed  to  the  third  and  fourth  para- 
graphs of  the  complahit,  and  recites  the 


facts  out  of  which,  as  It  la  alleged,  the  cause 
of  action  accrued  upon  which  these  para- 
graphs of  the  complaint  are  said  to  be  based. 
After  admitting  the  execution  of  the  note 
and  the  mortgage  to  secure  the  same  to  the 
^tna  Company  by  McMannen,  upon  the 
mortgaged  premises,  this  paragraph  pro- 
ceeds to  allege  substantially  the  following 
facts:  McMannen,  on  the  day  he  executed 
the  mortgage  In  suit  procured  from  the 
plaintiff  the  policy  of  Insurance  in  question 
upon  the  dwelling  house  situated  upon  the 
mortgaged  premises,  to  the  amount  of  9300. 
This  policy  contained  a  clause  of  forfeiture, 
to  the  effect  that,  if  McMannen  sold  or  con- 
veyed the  property  covered  by  the  policy, 
without  the  consent  of  the  insurer,  appellant 
herein,  the  insurance  should  cease  from  the 
date  of  said  conveyance.  At  the  request  of 
the  said  mortgagor  a  clause  was  Inserted  In 
the  policy  to  the  effect  that  the  loss.  If  any. 
should  be  paid  by  the  plaintiff  to  the  said 
mortgagee  In  discharge  of  the  mortgage  debt, 
and  the  plaintiff,  as  against  the  mortgagee, 
should  waive  Its  right  to  insist  on  the  pro- 
visions for  forfeiture.  The  nunigage  clause, 
It  is  averred,  further  provided  that  if  the 
plaintiff  should  pay  said  loss  to  the  mort- 
gagee, and  should  dalm,  as  to  the  mort- 
gage, that  it  was  not  liable  for  the  loss  so 
paid.  It  should  be  subrogated  to  the  rights 
of  the  mortgagee,  and  should  receive  from  it 
an  assignment  of  the  note  and  mortgage,  to 
the  extent  of  said  pt^jrinent;  that  subsequent 
to  the  execution  of  the  said  mortgage  and 
policy  said  McMannen  and  wife  conveyed 
the  mortgaged  real  estate  to  the  defendant 
Stephen  A.  Martin;  and  lhat  the  plaintiff 
had  full  knowledge  of  said  conveyame,  and 
mode  no  objections  thereto,  but  did  not 
formally  or  In  writing  consent  to  said  oHi- 
veyance.  At  the  time  of  the  conveyance  the 
defendants  had  no  knowledge  of  the  exist- 
ence of  the  insurance  policy,  and  had  they 
known  of  its  existence.  It  la  alleged,  they 
"would  and  could,  with  the  consent  of  the 
plaintiff,  have  procured  tiie  assignment  of 
said  policy*'  to  Martin  as  purchaser.  Plain- 
tiff, with  the  full  knowledge  of  such  con- 
vejrance,  failed  to  give  to  the  defendant 
Martin  notice  of  its  desire  to  canc^  the  pol- 
icy or  forfeit  the  same  by  reason  of  said 
conveyance.  The  paragraph  then  proceeds 
to  allege  substantially  the  same  facts  as 
does  the  seventh  paragraph  of  the  answer 
relative  to  the  value  of  the  mortgaged  prem- 
ises, being  In  excess  of  the  mortgage  debt 
and  also  In  regard  to  the  careful  and  prudent 
manner  In  which  the  defendants  occupied 
the  house,  and  that  the  fire  occurred  with- 
out any  fault  or  negligence  upon  their  part, 
and  the  unavailing  efforts  which  were  made 
to  subdue  the  fire,  and  that  said  building 
would  have  been  destroyed  precisely  as  It 
was.  had  said  conveyance  not  beea  made. 
It  Is  then  averred  that  ^er  the  fire  Hartin 
made  proof  of  loss  to  the  plaintiff,  whldi 
was  accepted'  without  protest  and  that  ap- 
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pellant  paid  the  amount  of  tbe  Inatiraiice, 
to  wit,  1800,  to  the  said  mortgagee,  tbe  said 
iBtna  Cktmpany,  to  be  appUed  by  It  to  that 
amount  In  discharge  of  the  mortgage  debt; 
Ibat,  Bttac  aald  payment,  plalntilE  ^med 
that  It  was  enticed,  nnder  tbe  proTislona  of 
the  policy  relatire  to  tiie  transfer  of  the 
property,  and  mtiex  the  terms  and  conditions 
embraced  In  the  mortgage  danse  thereof, 
to  demand  and  receive  fnKn  the  mortgagee 
an  assignment  of  tbe  note  and  mortgage  to 
the  extent  of  the  loos  paid  by  It  to  the  mort- 
^gee,  and  nnder  said  demand  It  obtained 
tbe  assignment  set  forth  In  the  complaint; 
and  It  la  alleged  that  plaintiff  baa  no  other 
or  different  rights  In  tbla  case  "than  such  as 
hare  equitably  accrued  to  her  nnder  tbe 
aforesaid  facto."  It  Is  thai  aTOzred  tiiat, 
prior  to  tbe  commencemoit  of  this  action, 
plaintUT  gave  tbe  defendants  no  notice  that 
It  Intended  to  hold  tbe  policy  void  as  to  the 
defendant  Stei^en  A.  SCartln;  and,  to  main- 
tain  ttals  action,  tt  is  alleged  that  pUlnttff 
has  come  into  a  court  of  equity  after  more 
than  six  years  have  elapsed  from  the  time 
tbe  payment  of  the  loan  was  made,  and  now 
seeks  to  enforce  a  forfeiture  of  the  policy  by 
reason  of  the  breach  against  tbe  conveyance 
of  the  property,  which  breach  has  occasioned 
It  no  Injury,  and  ft  also  seeks  to  be  rellered 
from  Its  obligation  to  pay  tbe  lou,  which 
eqnit7,  as  It  Is  averred,  will  not  pramtt;  and 
ttm  paragraph,  doses  with  a  demand  toe 
Judgment  In  favor  of  tbe  defendants.  This 
latter  paragraph,  Uke  the  seventh,  Is  replete 
with  conclusions,  and  Ihae,  In  part  at  lust, 
we  have  eliminated.  -After  the  ruling  of  the 
court  on  tbe  demurrer  to  the  answer,  ap- 
pellant replied  thereto  by  a  general  denial; 
and  the  cause,  being  at  Issue,  was  submit- 
ted to  the  court,  and  upon  the  evidence  being 
heard  the  court  made  a  special  finding  of 
facta,  and  stated  Its  conclusions  of  law  ttiere- 
on  In  favor  of  defendants,  and,  over  appel- 
lant^s  motion  for  a  new  trial,  rendered  Its 
judgment  to  tiie  effect  that  appellant  take 
nothing  by  the  action,  etc. 

It  Is  apparent,  and  ta  fact  Is  not  denied  by 
appellant,  that  the  assignment  of  the  mortgage 
debt,  tt^ther  with  the  mortgage  security,  as 
allied  In  tbe  tbircl  and  fourth  paragraphs  of 
Ibe  complaint,  arises  out  of  and  Is  based  upon 
the  same  facts  and  drcnmstances  dlsdosed  by 
tbe  first  and  seamd  paragraphs  of  the  com- 
plaint Aside  from  the  question  In  regard  to 
the  statute  of  Umftatlona,  tbe  cardinal  one, 
which  the  parties  to  this  appeal  seek  to  hare 
determined.  Is  tbe  right  of  appellant  to  prevail 
In  this  action,  when  the  facts  as  alleged  In  the . 
seventh  paragratdi  of  the  answer  are  consid- 
ered with  reference  to  their  being  a  complete 
bar  to  the  cause  of  action  set  iqi  In  the  first 
and  second  paragraphs  of  the  com[dalnt;  but, 
in  determining  tbe  sufflclraicy  of  the  answer  In 
Its  application  as  a  defense  to  these  paragraphs 
of  the  comi^aint,  we  may  first  properly  re- 
view and  consider  some  of  tbe  material  facts 
as  cUadosed  by  the  compbUnt  and  tbe  exhibits 


filed  therewith.  It  appears  Oat  McMannoi 
In  August,  1885,  when  he  was  the  owner  of 
the  rod  estate  on  whteb  the  bouse  that  was 
destroyed  by  fire  was  ritoated,  obtained  from 
the  ^tna  Company  a  loan  of  ^,000,  and  exe- 
cuted to  this  company  hie  promissory  note  tm 
that  amount,  to  become  due  and  payable  on 
January  1,  1890;  and  to  secure  the  payment 
of  the  prindpal  note,  togefhw  with  the  coupon 
Interest  notes  when  due,  be  and  bis  wife  nuxt- 
gaged  tbe  said  real  estate  to  the  said  ^tna 
I^e  Insurance  Oompany.  As  a  f  nrOier  secu- 
rity to  the  mortgagee  for  this  loan,  be  procured 
appellant  to  issue  to  tabn  a  fire  Insurance  poHo* 
on  tbe  house  In  controversy,  Insuring  him 
against  loss  thereof  by  fire  to  ibe  amount  of 
$800.  This  policy,  as  we  hare  seoi,  contained 
a  prohibitory  prorlslott  against  the  transfer  or 
alienation  of  the  property  Insured.  It  was 
provided,  bowevet.  Out  In  tbe  event  of  the 
transfer  or  conveyance  of  the  property  covered 
by  the  Insurance  the  policy  might  be  asdgned 
to  the  penon  succeeding  to  flie  ownership  of 
the  property,  provided  that'tbe  consent  of  the 
Insurer  (appellant  herein)  to  sndi  assignment 
of  the  jwUcy  was  first  obtained  by  Indorse- 
ment tboeon;  otherwise,  it  was  stipulated 
and  provided,  ttm  buurance,  under  the  policy, 
should  cease  from  the  date  of  such  diange  of 
ownership.  Attadied  to  this  policy  as  a  rider, 
and  made  a  part  thereof,  was  tiie  usual  mort- 
gage clause,  wherein  it  wbb  agreed  "that  any 
loss  or  damage  that  may  be  ascertained  or 
proved  to  be  due  under  ttals  policy  to  the  as- 
sured shall  be  hdd  payable  Cor  the  account  of 
said  assured  to  the  JBtna  Life  Insurance  Ga, 
mortgagee,  subject  to  the  tollowtog  stipula- 
tions." Among  these  stipulatloni^  ahd  those 
particularly  ap^lcable  to  tbe  question  here  In- 
volved, are  the  following:  "It  Is  also  agreed 
that  whenever  thte  company  shall  pay  to  the 
mortgagee  or  boieflclary  any  sum  for  loss  un- 
der this  policy,  and  shall  claim  that  as  to  the 
mortgagor  or  owner  no  liability  therefor  ex- 
isted, It  shall  at  fmce,  and  to  the  extent  of  such 
payment,  be  l^ally  snbn^ated  to  all  the  rights 
of  tbe  party  to  whom  sudi  payment  i(hall  be 
made,  under  any  and  all  secortties  hdd  by 
sodi  party  oa  the  property  In  question,  for 
the  pigment  of  said  debt  But  sndi  subro- 
gation shall  be  in  subordination  to  tbe  daim 
of  said  party  for  the  balance  of  the  debt  so 
secured."  After  the  execution  of  the  mast- 
g^e  and  fire  policy  In  controversy,  McMan- 
nen  conveyed  aD  of  bis  right  and  titie  In  tbe 
property  to  tbe  appdlee,  Martin,  wiUiont  any 
assignment  to  him  of  tbe  policy.  Th»e  facts 
are  not  only  dlsdosed  by  the  com^Int,  but 
are  also  shown  by  the  answer  of  ajqpeDee.  It 
is  certainly  evldoit,  in  the  light  of  the  fiacts 
and  circumstances  of  this  case,  considiraring  the 
prohibition  *of  the  pdicy  against  alienation  of 
tbB  insured  property,  that,  when  McMannen 
conveyed  his  title  to  the  mortgaged  premises 
to  Martin  wltiiout  any  assignment  of  the  In- 
surance policy  to  the  latter,  relations  which 
existed  under  the  policy  between  appellant,  as 
insurer,  and  McMannen,  as  tbe  Insured,  were 
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dlBsolved  or  terminated  by  vlrtne  of  tbe  ez- 
pi%S8  stlpulatioiu  of  the  policy,  and  from  and 
after  the  diate  of  the  change  of  title  of  tbe  In- 
sured property  neither  the  mortgagor  nor  his 
vendee  had  any  ri^ts  or  concern  In  the  poltey, 
and  thereafter,  under  the  circumatances,  ap- 
pellant owed  no  dnty  to  either  of  said  parties. 
For  It  Is  a  general  and  well-settled  principle 
of  Insiirance  law  Qiat  a  policy  of  fire  InBor- 
ance  is  peculiarly  a  personal  contract,  and 
does  not  ran  or  pass  with  tbe  title  to  the  In- 
sured property,  In  the  absence  of  special  stip- 
ulations providing  therefor.  The  alienation  of 
the  Insured  property,  as  the  authorities  afBxm, 
Ipso  facto  avoids  or  Invalldatea  tbe  policy,  un- 
less the  pnrdiaser,  with  the  consent  of  the  In* 
surer,  takes  an  asslgnmait  thereof:  and  an  as- 
signment, generally  speaking,  must  be  made 
with  the  knowledge  and  consent  of  the  in- 
surer. EJspecially  is  this  essential  when  the 
policy  reaulres  the  assignment  to  be  made 
with  the  consent  of  the  insurer.  Among  the 
many  anthorltira  which  fully  support  the  fore- 
going propositions,  the  following  may  be  con- 
sulted: Lett  V.  Insurance  Co.,  125  N.  Y.  S2; 
25  N.  B.  1088;  Ayres  t.  Insurance  Co.,  17 
(owa,  183;  Simeral  v.  Insurance  Co.,  18  Iowa, 
319;  Insurance  Co.  v.  Boss,  23  Ind.  179;  Mc- 
Culloch  r.  Insurance  Co.,  8  Blackf.  50;  In- 
surance Go.  T.  Coquillard,  2  Ind.  6^;  Insur- 
ance Co.  v.  Gallagher,  60  Ind.  209;  May,  Ins. 
fi  6;  Carpenter  r.  Insurance  Co.,  10  Pet.  495; 
Savage  v.  Insurance  Co.,  52  N.  T.  502;  In- 
surance Co.  V.  Beflfrey,  48  Minn.  9,  50  N.  W. 
922;  7  Am.  &  Bng.  Enc.  Law,  1028;  Trust 
Co.  V.  KenneaUy,  38  Neb.  895,  67  N.  W.  759. 
The  property  Insured  in  this  case,  It  appears, 
was  destroyed  by  fire  on  April  4,  1888,  over  a 
month  after  the  mortgagor  bad  transferred  all 
of  bis  right  and  title  to  Martin.  Consequently, 
at  the  time  of  the  Are,  and  for  ova  a  month 
prior  thereto,  all  of  the  rigbta  of  the  mortgagor 
In  the  policy,  under  Its  express  provisions  and 
stipulations,  had  been  destroyed  and  termi- 
nated by  bis  own  voluntary  act,  and  he  was  In 
no  position  to  demand  that  appellant  pay  the 
Indemnity  to  the  mortgagee  for  bis  benefit, 
nor  for  that  of  his  vendee;  and  certainly  the 
latter,  who  was  a  stranger  In  all  respects  to 
the  policy.  In  tbe  absence  of  a  proper  assign- 
ment, bad  no  rights  whatever  thereunder,  and 
each  was  In  the  same  attitude  as  though  tbe 
policy  bad  never  actually  existed. 

We  may  properly  next  consider  the  rights 
of  appellant  under  the  policy  in  dispute. 
There  is  no  question.  In  view  of  the  well- 
settled  principles  of  Insurance  law,  but  what 
the  mortgage  clause  In  the  case  at  bar  con- 
stituted a  contract  between  appellant,  the 
Insurer,  and  the  ^tna  Life  Insurance  Com- 
pany, the  mortgagee.  By  this  contract  tbe 
terms  and  conditions  of  the  policy  relative  to 
the  neglect  of  the  mortgagor  or  owner  of  the 
property,  and  tbe  prohibition  against  the 
alienation  thereof,  etc.,  were  modified,  and 
the  mortgagee  was  thereby  removed  beyond 
tbe  effect  or  control  of  these  stipulations  and 
eondlUoDs.    City  rive-Gents  8av,  Bank  r. 


Pennsylvania  Ins.  Co.,  122  Mass.  165;  In- 
surance Co.  V.  Oleott,  97  Dl.  439;  Insurance 
Co.  V.  Ooverdale,  48  Kan.  446.  29  Pac.  682; 
Blcbards,  Ins.  {  158.  In  Insurance  Co.  v. 
Oleott,  supra,  in  considering  such  a  clause  tbe 
court  said,  "The  mortgagor  and  mortgagee 
held  distinct  Interests  under  the  original 
policy,  which  in  effect  constituted  two  ccai- 
tracts."  Tbe  provisions  of  tbe  contract  creat- 
ed by  the  mortgage  clause  In  question  also 
provided  for  snlmgatltai  in  the  event  the 
policy  was  Invalidate  aa  to  the  Interest  of 
the  mortgagor  or  owner.  An  ezamlnatlMk  ot 
this  clause  will  disclose  that  the  agreement 
therein  relative  to  tills  feature  of  tbe  case. 
La  substance.  Is  tMt  whenever  appellant  paid 
to  the  mortgagee  any  sum  for  loss  under  the 
poller,  and  denied  Its  Uabillfy  as  to  tbe  mort- 
gagor or  owner  of  the  property,  appellant  at 
once,  to  the  extent  of  such  payment,  became 
legally  subrogated  to  all  the  rights  of  the 
mfHTtgagee  in  and  to  all  securities  held  by  it 
for  the  payment  of  such  debt,  etc.  It  Is  evi- 
dent we  think,  that  one  of  the  conditions  or 
<Mmsidera1ion8  which  actuated  appellant  to 
agree  to  waive,  among  others,  tbe  provision 
relative  to  tbe  alienation  of  the  property, 
and  to  agree  to  pay  the  Indemnity  to  the 
mortg^^ee  regardless  of  the  change  of  title, 
was  the  stipulation  or  agreement  contained  in 
the  mort|;age  clause  for  Its  snbrogatltm  w 
snbstltution  to  all  the  rights  of  the  mortgagee 
In  the  debt  and  mortgi^  lien  to  the  extent 
of  any  sum  paid  to  tbe  mortgagee  under  the 
policy  for  the  loss  ot  the  property  by  fire. 
The  contract.  In  effect,  provided  that  after 
the  policy  had  been  invalidated  by  alienation 
of  the  property  the  indemnity  therein  pro- 
vided should  remain  wholly  for  the  ben^t  of 
the  mortgagee,  and  that  neither  the  mort- 
gagor, nor  those  claiming  title  to  the  ptop- 
erty  through  blm.  In  the  absence  of  an  as- 
signment, should  be  entitled  to  any  beneficial 
toterest  therein,  and  that  payment  of  the  loss 
to  the  mortgagee  should  not  be  a  discharge  of 
tbe  mortgage  Indebtedness,  but  such  payment 
should  at  once  l^ially  operate  to  subrogate, 
pro  tanto,  appellant  to  tbe  rights  of  the  mort- 
gagee In  tbe  mortgage  debt,  and  the  mortgage 
lien  as  secnrltr*  or  appelant,  at  its  option, 
had  tbe  right  to  pay  the  entire  debt  to  the- 
mortgagee,  and  thereby  succeed  to  all  the 
rights  of  tba  latter  through  an  assignment; 
or,  In  other  words,  the  provisions  of  Uie- 
mortgage  clause,  under  the  circumstances, 
were  to  the  effect  that  the  amount  due  tat 
the  loss  at  the  property,  after  tha  transfer  <a 
Its  title,  should  not  be  a  fund  to  be  applied 
as  a  paymait  upon  tbe  mortgage  debt,  for  the 
benefit  of  tbe  mortgagor  or  owner  of  tbe 
Insnred  property,  but  that  on  payment  of  the 
loss  to  the  mortgagee  the  Indebtedness,  to 
tbe  extent  of  the  loss  paid,  should  remain 
and  be  deemed  a  fund  for  the  rdmbursement 
of  appellant  as  the  Insurer.  Insurance  Co. 
V.  Beffrey,  supra;  Institution  v.  Leake.  7$ 
N.  Y.  161;  All^  V.  Insurance  Oo.,  132  Mass. 
480;  Dick  V.  Insurance  Co.,  10  Mo.  App.  376^ 
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affinned  In  8X  Ma  108;  Honore  t.  Insurance 
Oo.,  B-1  UL  400;  Onrpenter  t.  Insurance  Co., 
anpra;  Insurance  Oo.  t.  Tyler,  16  Wend.  307; 
Sheld.  Snbr.  (2d  Ed.)  ft  237;  Jones,  Mortg. 
(5th  Ed.)  {  420.  Certainly,  under  the  facts 
dlscloBed  by  the  first  and  second  paragraphs 
of  ttie  complaint,  the  igwclal  agreement  or 
stlpolatlon  for  subrogation  contained  in  the 
policy  was  bindli^  on  the  mortgagee,  and  It 
seems  to  have  so  considered  It;  for,  as  the 
complaint  shows,  upon  the  payment  of  the 
km  the  mortgagee,  by  Indorsement,  assigned 
to  appellant  an  amount  of  the  principal  mort- 
gage debt  equal  to  the  amount  which  ap- 
pellant paid  In  satisfaction  of  the  loss  of  the 
property  destroyed,  and  at  the  same  time  the 
mortgagee,  in  accordance  with  the  method 
prescribed  by  section  1107,  Bums'  BeT.  St 
1884,  also  assigned,  to  a  like  extent,  the  mort- 
gage security.  In  fact,  appellant  may  be  said, 
by  virtue  of  Its  subrogation  tinder  the  agree- 
ment and  the  circumstances  in  the  case,  to 
Tirtnally  occupy  the  position  of  an  assignee  or 
porcfaAser  from  the  mortgagee  for  value. 
Sheld.  Subr.  H  5,  6,  248.  This  Is  not,  as 
appellees  seemingly  Insist,  an  action  to  enforce 
subrogation,  but  it  Is  one  for  the  foreclosure 
at  a  mortgage;  and  the  question.  In  the  main, 
is,  was  the  subrogation  upon  which  appel- 
lant, under  the  facta,  relies,  warranted  there- 
byT  That  it  was,  and  that  the  debt,  to  the 
amount  paid,  with  interest,  in  the  light  of  the 
authorities  cited,  sttU  exists  In  favor  of  ap- 
pellant, there  la  uo  doubt  That  the  facts  set 
up  in  the  seventh  paragraph  of  the  answer 
are  InsofBelent  as  a  bar  to  tbte  action  equal- 
ly manifest  Appellees,  as  we  have  seen, 
were  strangers  to  the  Insurance  policy.  At 
no  time  does  It  appear  that  they,  or  eltb^  of 
Qiem,~  had  any  interests  or  rights  whatever 
therein.  After  the  change  of  title,  the  Insur- 
ance, under  the  policy,  existed  for  the  benefit 
of  the  mortgagee,  and  for  Its  benefit  alone. 
How,  then,  under  the  circumstances,  appel- 
lees can  avail  themselves  of  Its  provisions  to 
defeat  this  action  of  appellant,  Is  not  appar- 
ent. The  averments,  or  rather  surmises,  up- 
on the  part  of  appellees,  that  the  house  would 
have  been  destroyed  In  like  manner  as  It  was 
if  the  title  had  not  been  transferred  by  Mc- 
Mannen,  and  the  alleged  facts  of  the  prudence 
upon  the  part  of  appellee  Martin,  and  the 
precaution  which  was  exercised  to  prevent  the 
Are,  are  futile;  for,  as  heretofore  said,  at  the 
time  of  the  flre  neither  his  grantor  nor  he 
himself  had  any  existing  Interests  or  rights 
under  the  policy.  We  have  examined  the  au- 
thorities cited  by  counsel  for  appellees,  upon 
whidi  they  rely  to  support  their  contention, 
among  which  Is  the  case  of  Insurance  Co. 
V.  Race,  142  TIL  838,  31  N.  B.  392.  Neither 
this  latter  case,  nor  the  others  cited  by  appel- 
lees' counsel,  nnder  the  facts  in  the  case  at 
bar,  have  any  application  tai  support  of  their 
contention. 

In  regard  to  the  question  of  limitation, 
which  the  learned  counsel  tor  appellant  end 


appellees  have  so  fully  dlsciused,  It  may  be 
said  that  by  the  egress  provisions  of  the. 
principal  note  It  was  to  mature  on  January 
1,  1800.  While  it  Is  true,  as  appellees  ctm- 
tend,  upon  default  In  payment  of  interest, 
etc.,  the  mortgage  empowered  the  mortgagee 
to  exercise  at  its  option  the  right  to  declare 
the  entire  debt  due,  and  proceed,  If  it  desired, 
to  foreclose  the  mortgage,  stIU  that  right 
would  not  start  the  running  of  the  statute  of 
limitations,  as  against  the  principal  note,  prior 
to  Its  actual  maturity,  by  reason  of  the  de- 
fault In  payment  of  any  interest  note.  The 
fact  that  appellant  was  subrogated  pro  tanto 
to  the  rights  of  the  mortgagee  would  not  alter 
the  rule  in  this  respect  and  the  statute,  as 
against  the  principal  debt  In  the  hands  of  ap- 
pellant, under  the  facts  at  least,  would  not  be- 
gin to  run  until  January  1,  1800,  the  date  of 
its  maturity.  The  following  decisions  sup- 
port this  conclusion:  White  v.  Miller,  47 
Ind.  389;  Ross  v.  Menefee,  120  Ind.  432,  25 
N.  E.  515.  This  action  was  commenced  with- 
in six  years  from  that  date.  Therefore  the 
decision  upon  the  debatable  question  as  to 
whether  the  six  w  ten  years*  provisions  of 
the  statute  of  limitations  s^iplled  Is  not  ma- 
terlaL 

In  answer  to  the  insistence  of  appellees  that 
the  complaint  does  not  disclose  that  appellant 
denied  its  liability  to  the  mortgagor  or  owner 
of  the  property  at  the  time  It  paid  the  loss 
to  the  mortgagee,  it  may  be  said  that  it  is 
true,  as  the  authorities  affirm,  that  appellant 
was  not  entitled  to  subrogation  upon  its  mere 
denial  of  liability,  but  to  entitle  it  to  this 
right  the  facts  In  the  case  must  Justify  such 
a  denial.  It  does  appear,  howev»,  from  the 
averments  of  the  complaint  that  after  the 
flre  in  question  the  mortgagee,  under  the 
policy,  demanded  of  appellant  payment  for  the 
loss  of  the  house,  and  that  the  latter,  in  ac* 
cordance  with  the  policy  and  the  provisions 
of  the  mortgage  clause,  paid  said  loss  to  the 
former,  and  took  from  it  an  assignment  of 
the  debt  and  mortgage  Hen,  to  the  extent  of 
the  amount  paid.  These  facts,  we  think,  suf- 
ficieatiy  show  a  denial  ot  IlablU^  by  api>el- 
lant  to  the  mortgagor  or  owner  of  the  prop- 
erty. 

Without  further  extending  this  opinion,  we 
think  the  court  erred  in  holding  the  seventh 
paragraph  of  the  answer  sufficient  in  bar  of 
the  action.  Appellant's  ijght  to  prevail  in 
this  actim  may  be  said  more  properly  to  rest 
on  the  first  and  second  paragraphs  of  the  com- 
plaint and  as  the  eleventh  paragraph  of  the 
answer  la,  In  substance,  similar  to  the  sev- 
enth, as  a  defense  therefor  to  the  cause  of 
action,  as  alleged  in  the  first  and  second  para- 
graphs of  the  complaint  it  Is  open  to  the 
same  objections  as  Is  the  seventh  paragraph 
of  the  answer.  The  Judgment  is  reversed, 
and  the  cause  remanded,  with  instructions  to 
the  court  to  vacate  Its  Judgment  and  for 
farther  proceedings  not  inconsistent  with  this 
opinion. 
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OBIST  «t  aL  T.  WATKB  IimiBNATIONAIi 
BUILDING  A  LOAN  ASS'N. 
(8ii^«iie  Court  of  Indiana.    Oct  1%  1898.) 
Appbals— Pabtibs. 

Under  Burns'  Rer.  St  18»4,  |  647  (Hor- 
ner's liev.  SL  1897,  }  635),  providing  that  a 
party  to  a  judcment  who  desires  to  appeal 
therefrom  muat  join  all  his  co-parties,  such  co- 
parties  must  be  made  co-appellantB]  and 
placing  the  oame  of  a  co-party  m  the  title  of 
the  appeal  immediately  after  appellee's  name. 
In  this  wise:  "And  C.  not  Joining  in  this  ap- 
peal."—is  InsufflcienL 

Appeal  from  circuit  court,  Hontington  coun- 
ty; C.  W.  Watklns,  Judge. 

Action  by  the  Wayne  International  Build- 
ing &  Loan  Association  against  Lyman  C. 
Orlst  and  wife.  On  her  application,  Minnie 
Pasbong  was  made  a  party  defendant  From 
a  Judgment  for  plaintiff,  defendants  Lyman 
Orlst  and  Pasbong  appeaL  DlsmlsBed. 

Tliomas  O.  Smltb.  for  appellants.  James  M. 
Hatfield  and  Griffith  ft  Flinn,  for  appellee. 

McOABB,  J.  Tbe  ^>peUee  sued  the  appel- 
lant Lyman  G.  Grist  and  Jennie  Crist,  who 
Is  not  made  a  party  to  this  appeal,  to  recover 
a  Judgment  upon  a  bond  executed  by  said 
Jennie  for  9700,  and  to  foreclose  a  mortgage 
upon  certain  real  estate,  executed  by  both  of 
them,  to  secure  the  payment  of  said  bond, 
and  to  obtain  the  appointment  of  a  receiver. 
On  her  application  the  other  appellant  herein, 
Minnie  Pashong,  was  made  a  party  defend- 
ant she  claiming  an  Interest  In  said  real  es- 
tate, and  filed  a  cross  complaint  setting  ap 
■ach  Interest  Issaes  were  formed  upon  such 
cross  complaint  and  upon  the  complaint  The 
Orists  were  husband  and  wife.  The  Issues 
formed  were  tried  by  the  court,  resulting  In 
a  special  finding  of  Uie  facts,  upon  which  the 
court  stated  conclualons  of  law  leading  to 
Judgment  against  all  the  defendants,  and  a 
decree  foreclosing  the  mortgage. 

Numerous  errors  are  assigned  by  the  ap- 
pellants. But  we  are  met  with  an  objection 
by  the  appellee  to  the  consideration  of  such 
errors  on  the  ground  that  one  of  tbe  parties 
to  the  Judgment  and  the  principal  party 
against  whom  the  Judgment  was  rendered, 
has  not  been  made  a  party  to  this  appeal, 
and  for  that  reason  It  moves  to  dismiss  the  ap- 
peaL This  tMing  a  racatlon  appeal,  tbe  act 
approved  March  0,  1895  (Acts  1895,  p.  179). 
does  not  apply.  The  defect  mentioned  goes 
to  the  Jurisdiction  of  this  court  over  the  ap- 
peal. 

In  the  title  of  the  cause,  Immediately  pre- 
cedlQg  the  assignment  of  errors,  after  naming 
the  appellee,  the  following  words  appear  Im- 
mediately after  appellee's  name,  to  wit:  "And 
Jennie  Crist  not  Joining  In  this  appeal."  If 
this  language  could  even  be  construed  to 
mean  that  she  Is  or  was  an  appellee,  and  that 
She  declined  to  Join  In  the  appeal,  it  would 
be  iDBiifficlent  because  appellees  never  Join 
In  appeals,  anff  never  decline  to  Join  therein. 


Appeals  are  proMcnted  vUhont  eonsaltliig 
the  wishes  of  lyipeUeeB. .  Bestdes,  appellants' 
attorney,  In  writing  out  fiie  cmlgnment  of 
errors,  was  <nily  anthorlxed  to  speak  for  tbe 
sppeliants,  and  had  no  authority  to  speak  or 
write  for  tbe  appellee,  and  say  that  she  did 
not  Join  In  the  appeaL  The  only  way  to 
bring  the  appeal  wlthtn  the  Jurisdiction  of 
this  court  was  to  Join  all  tbe  co-parties  to  the 
Judgment,  or  Judgment  defendants,  as  appd- 
lants,  and  then  Jennie  Crist  could  have  de- 
clined to  Join  In  the  appeal,  or,  falling  so  to 
decline,  she  would  be  regarded  as  having 
Joined,  and  then  the  Jurisdiction  ot  this  court 
over  the  appeal  wonld  have  been  c<Knplete. 
Bev.  St  1894.  I  617;  Homer's  Bev.  St  1897, 
1 635;  Rev.  St  18S1,  |  63S:  Gregory  v.  Smith, 
189  Ind.  48,  88  N.  E.  895;  Vordermark  v. 
Wilklnaon,  142  Ind.  142,  S9  N.  B.  441;  Lee  v. 
Mozlngo,  143  Ind.  667,  41  N.  B.  454;  Absblre 
V.  Williamson.  149  Ind.  248,  48  N.  B.  1027. 
For  failure  of  appellants  to  comply  with  this 
statutory  requirement  this  court  Is  wlthont 
Jurisdiction  over  the  appeal,  and  It  therefore 
must  be,  and  la,  dismissed. 


(SO  iDd.  App.  my 

BALTIMORE  &  O.  a  W.  BY.  CO.  v.  DOES. 

(Appellate  Court  of  Indiana.    Oct  14,  ISML) 

Railroads— Fires— CoNTEiBDTOST  NROLiOBMca— 
Special  Vbkdiot— BurricisNOT. 

1.  A  Judgment  for  damages  caused  by  a  fire 
origioating  on  a  railroad  right  of  way  Is  not 
proper  where  the  verdict  consists  of  interroga- 
tories and  answers,  and  tbe  facts  found  do  not 
show  affirmatively  that  plaintiff  was  wlthont 
contributing  fault. 

2.  One  suing  for  damages  caused  by  a  fire 
originating  on  a  railroad  right  of  way  is  not 
entitled  to  a  judgment  where  the  special  ver- 
dict states  that  he  was  free  from  contributory 
negligence,  but  does  not  find  any  facts  support- 
ing such  a  conclusion. 

Appeal  from  circuit  court,  dark  county; 
a.  D.  H.  Gibson,  Judge. 

Action  by  John  P.  Does  against  the  Balti- 
more &  Ohio  Southwestern  Railway  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

C.  L.  ft  H.  B.  Jewett  for  appellant  Volght 
&  Stotsenburg  and  John  W.  Baldwin,  for  ap- 
pellee. 

COMSTOCK,  J.  Appellee  sned  appellant 
to  recover  damages  caused  by  a  Are  wblch  it 
wsB  alleged  originated  on  the  appellant's 
right  of  way,  and  was  negligently  permitted 
to  communicate  with  appellee's  land,  and 
there  consumed  certain  bay.  fence  rails,  and 
other  property  of  appellee.  The  cause  was  put 
at  issue,  submitted  to  a  Jury,  and  a  special 
verdict  returned,  on  wblch  the  court  ren- 
dered a  Judgment  In  favor  of  appellee.  Ap- 
pellant assigns  as  error:  (1)  The  sustaining 
of  appellee's  motion  for  Judgment  on  tbe  spe- 
cial verdict;  (2)  the  overruling  of  appellant^s 
motion  for  Judgment;  (3)  In  rendering  Judg- 
ment in  favor  of  appellee;  (4)  In  overruUng 
appellant's  motion  for  a  new  trlaL 
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Appellant  contends  that  there  Is  no  finding 
of  facts  showing  that  the  appellee  was  free 
from  contributory  negligence.  The  Terdlct 
conslBts  of  interrogatories  and  answers  there- 
to. To  authorize  a  Judgment  in  favor  of  ai>- 
pellee,  the  facts  found  must  show  affirma- 
tively that  he  was  without  contributory  fault 
In  the  case  of  Railway  Co.  v.  Hadley.  12  Ind. 
App.  516,  40  N.  E.  760,  the  court,  by  Relnhard, 
J.,  eays:  "It  Is  not  enough  for  the  jury  to 
Btate  In  their  verdict  that  the  Injury  was  re- 
ceived by  the  plaintiff  without  his  contribut- 
ing negligence.  Such  a  statement  is  but  a 
conclusion  or  Inference  to  be  drawn  from  the 
ultimate  facts  of  the  case.  It  may  be  proper 
for  the  jury  to  find  this  Inference  when  It 
has  found  the  facts  upon  which  It  is  predi- 
cated." Xo  citation  of  authorities  Is  needed 
In  support  of  the  proposition  that  a  special 
verdict  should  find  only  facts,  and  to  entitle 
the  party  having  the  burden  of  the  Issue  to  a 
judgment  all  the  facts  must  be  found,  and 
mere  conclusions  and  matters  of  evidence 
will  not  serve  the  same  purpose  as  the  find- 
ing of  facts.  In  the  very  well  considered 
case  of  Railroad  Co.  v.  Miller,  18  Ind.  App. 
549,  48  N.  E.  663  (an  action  for  damages  from 
a  fire  set  out  by  a  railroad  company),  the 
lights  and  obligatlous  of  the  property  owner 
are  ably  discussed.  Black,  J.,  speaking  for 
the  court,  says:  "When,  in  such  a  case,  the 
property  owner  had  notice  of  the  fire  en- 
dangering his  property  to  the  loss  for  which 
he  sues,  if  he  could  have  prevented  the  loss 
by  reasonable  effort,  and  did  not  make  sucb 
effort,  or  unless  any  attempt  he  could  make 
and  did  not  make  to  save  his  property  after 
he  discovered  its  danger  would  be  useless  or 
extraordinarily  hassardons,  he  cannot  recover 
for  such  loss.  •  •  •  Where,  as  In  this 
state,  the  burden  rests  upon  the  plaintiff  to 
show  his  want  of  contributory  negligence, 
It  becomes  necessary  for  him  to  show  wheth- 
er or  not  he  or  his  servant  in  charge  of  the 
prope'rty  had  knowledge  of  the  existence  of 
the  fire  during  Its  progress;  and  If  It  is  not 
made  to  appear  that  such  knowledge  did  not 
exist,  then  It  devolves  upon  the  plaintiff  to 
show  what  efforts  were  made  to  save  him 
from  loss,  and  It  Is  incumbent  upon  him  to 
prove  the  use  of  efforts  reasonable  under  the 
circumstances,"— citing  Bevier  v.  Canal  Co., 
13  Hun.  254;  Hogle  v.  Railroad  Co.,  28  Hun, 
363;  Eaton  v.  Navigation  Co.,  19  Or.  391,  24 
Pac.  415;  Tilley  v.  Railway  Co.,  49  Ark.  535, 
6  S.  W.  8;  Railway  Co.  v.  Johnson,  96  Ind. 
40;  Railway  Co.  v.  Hadley,  supra;  Tien  v. 
Railway  Co.,  15  Ind.  App.  304,  44  N.  E.  45; 
Railway  Co.  v.  Porter  (Ind.  App.)  44  N.  E. 
1112;  Railroad  Co.  v.  Bailey  (Ind.  App.)  46 
N.  E.  688.  See.  also,  Railway  Co.  v.  Carmon 
nnd.  App.)  48  N.  K  1047.  In  Railway  Co.  v. 
Hadley,  supra,  appellee  sought  to  recover 
damages  to  his  lands,  alleged  to  have  been 
sustained  by  reason  of  appellant's  alleged 
negligence.  The  court  said:  "In  the  present 
case  the  finding  falls  to  show  where  the  ap- 
pellee was,  or  what  be  was  doing,  at  the  time 
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of  the  fire,— whether  he  was  present  thereat 
or  absent;  and,  If  present,  what  be  did  to 
keep  the  fire  from  spreading  Is  not  made  to 
appe.ar.  The  facts  found  are  silent  as  to  his 
whereabouts.  •  •  •  What  efforts  he  or  his 
family  made  to  arrest  the  fire  and  to  prevent 
the  burning  of  the  property,  and  why  they 
did  not  succeed  therein.  Is  not  made  to  ap- 
pear. It  cannot  be  presumed  that  the  ap- 
pellee was  absent  at  such  a  time,  or,  If  he 
was  present,  that  he  did  all  he  could  to  pre- 
vent or  lessen  the  Injury.  We  think  the  ver- 
dict is  fatally  defective  in  this  regard.  It 
should  have  found  the  facts  necessary  to 
show  that  the  appellee  was  free  from  fault. 
This  it  does  not  do.  If  the  facts  found  were 
Bucfa  as  made  It  most  probable  that  the  ap- 
pellee was  absent,  an  express  finding  to  that 
effect  might  not  be  necessary."  The  only 
finding  relative  to  the  question  of  contribu- 
tory negligence  In  the  verdict  under  consid- 
eration Is  In  answer  to  the  following  inter- 
rogatory: "Was  not  the  loss  of  said  property 
by  Are  without  the  fault  or  negligence  of  the 
plaintiff,  John  P.  Does?  Answer.  Yes."  The 
verdict  does  not  show  where  the  appellee 
was,  nor  what  he  or  any  one  else  did,  if  any- 
thing, at  any  time  before  or  during  the  fire, 
to  protect  hia  property.  As  we  have  seen, 
the  statement  contained  In  interrogatory  26, 
supra,  and  the  answer  thereto,  Is  not  the  find- 
ing of  facts  showing  freedom  from  contribu- 
tory fault  The  verdict  is  fatally  defective 
in  falling  to  find  the  facts  from  which  such 
a  conclusion  migbt  be  drawn.  For  this  rea- 
son the  trial  court  erred  In  sustaining  appel- 
lee's motion  for  judgment  on  the  special  ver- 
dict It  Is  claimed  by  appellee's  learned 
counsel  that  the  evidence  is  not  in  the  record. 
We  do  not  deem  it  necessary  to  consider  the 
questlonB  presented  by  the  motion  for  a  new 
trial,  as  they  may  not  occur  again,  and  do 
not  therefore  determine  whether  or  not  the 
evidence  Is  In  the  record.  From  a  considera- 
tion of  the  entire  verdict,  we  think  justice 
demands  a  new  trial.  The  judgment  la  there- 
fore reversed,  and  the  cause  remanded  for  a 
new  triaL 


(2a  Ind.  App.  10) 
HANCOCK  T.  LAE:E  ERIE  A  W.  R.  CO. 
et  al. 

(Appellate  Court  of  Indiana.   Oct  4.  1898.) 

Railko&ds — Croskino  ACCrDBlTT— GoirntlBDTOKT 
Nbomobsoi— BpiOial  Vbhdict— Will- 
ful XsJCHT — Complaint. 
1.  A  special  verdict  in  an  action  for  injury 
caused  by  the  frightening  of  plaiotifTs  horse, 
when  close  to  a  railroad  crosjdng,  by  a  paas- 
ini;  train,  shows  contributory  uegligence,  not- 
withstandiog  finding  that  in  approaching  the 
crossing  plaintiff  exercised  all  the  care  ordmari- 
ly  exercised  by  prudent  persons  under  similar 
circnmstances,  and  that  the  fiagman  was  not 
in  bis  usual  and  proper  place,  the  other  findings 
showing  that,  while  view  of  the  approaching 
train  was  prevented  by  obstnictiona.  plaintitt 
could,  if  she  had  stopped  and  listened  atten- 
tively, instead  of  taikiae  and  laughing  with 
others  in  the  team,  have  heard  the  train  while 
she  was  at  a  safe  distance  from  the  track,  and 
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tf  Bfae  had  looked  attentiTely  eoald  have  teen 
the  flagnutn  giving  warning  signals  when  she 
was  more  than  100  feet  from  the  track. 

2.  No  willful  injury  of  plaintiff  is  charged 
by  a  complaint  alleging  that  defendant  caused 
its  train  to  approach  and  i»aflB  over  the  cross- 
ing at  a  Bpeed  of  2S  miles  an  hour,  in  known 
and  purposed  violation  of  the  speed  ordinance 
of  the  city;  that  it  willfully  failed  and  omitted 
to  sound  the  whistle  for  the  crossing,  and  will- 
fully omitted  to  maintain  a  flagman  at  the 
crossing;  that  the  flagman  was  willfully  away 
from  his  post  of  duty,  and  willfully  failed  to 
warn  plafiitiff  of  the  approach  of  the  train; 
that  defendant  willfully  caused-  the  train  to 
come  close  to  plaintiff  while  about  to  cross  the 
track;  and  then  and  thereby  willfully,  and  in 
known  and  purposed  violation  of  the  statute, 
frightened  her  horse,  and  thereby  willfully  ana 
illegally,  as  aforesaid,  caused  him  to  anickly 
turn  and  upset  the  buggy,  cansiug  plalntifl's 
injury,  which  was  receiTed  hj  her  without  any 
fault  on  her  part 

Appeal  tram  circuit  court,  Howard  connty; 
L.  J.  Kirkpatrlck.  Judge. 

Action  b7  Helena  H.  Hancock  against  the 
Lake  Erie  &  Weatem  Ballroad  Company  and 
another.  Judgment  tor  the  named  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

Flppen  &  PtUTis  and  Moon  &  Wolf,  for  ap- 
pellant Bell  &  Purdnm  and  John  U  Rupe. 
for  appellee. 

BOBINSOX,  J.  Appelhint  brooght  this  ac- 
tion against  appellee  and  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Ballroad  Com- 
pany, which  latter  road  was  at  the  time  us- 
ing the  track  of  the  former,  to  recover  dam- 
ages for  Injuries  alleged  to  have  been  re- 
ceived at  a  highway  crossing.  A  special  rer^ 
diet  was  returned,  upon  which  judgment  was 
rendered  In  appellee's  favor,  and  this  action 
of  die  court  Is  the  only  question  presented  by 
the  assignment  of  errors.  It  la  conceded  by 
counsel  for  appellee  that  the  verdict  shows 
negligence  on  the  part  of  the  company.  From 
the  special  v^lct  it  appears  that  about  1 
o'clock  in  the  afternoon  of  August  10,  1893, 
a  clear  day,  appellant*  with  h&t  sister,  moth- 
er, and  10-year  old  daughter,  all  in  a  one- 
seated  top  buggy  drawn  by  a  gentle  horse, 
approached  a  street  crossing  in  Tipton,  Ind., 
where  Jefferson  street  crosses  appellee's 
tracks.  Two  of  the  ladles  occupied  the  bug- 
gy seat,  and  the  daughter  sat  on  Uie  lap  of 
one,  and  appellant  on  th6  lap  of  the  other. 
As  seated,  appellant's  head  came  near  the 
top  of  the  bnggy.  In  going  from  Deal  street 
to  the  crossing,  about  600  feet,  the  horse  was 
checked  from  a  trot  to  a  walk  ahont  half  a 
square  from  the  crossing,  and  from  that  point 
was  driven  to  the  croastng  In  a  trot  When 
she  checked  the  horse  Into  a  walk  she  lis- 
tened for  a  train,  but  heard  none,  and  from 
that  point  on  she  looked  continuously  to- 
wards the  crossing  for  trains  and  the  flag- 
man, and  listened  continuously  for  trains, 
and  saw  and  heard  neither,  nor  any  warn- 
ing of  danger,  until  near  the  track,  and  when 
she  first  saw  the  train  It  was  so  near  the  horse 
ns  to  make  It  Impossible  to  prevent  his  scar- 
ing.  Appellant  was  going  west  and  the  train' 


south.  There  were  obstrucUons  on  the  north 
side  of  the  street  from  where  i^pellant  en- 
tered on  the  same,  so  that  the  track  north 
of  the  street,  or  a  train  approaching  thereon 
from  the  north,  could  not  be  seen  by  a  per- 
son at  any  point  on  said  street  east  of  a  few 
'feet  from  the  railroad  trade.  There  were  four 
tracks  at  the  crossing,— the  main  track,  and 
two  switches  east  and  one  west  A  box 
freight  car  stood  on  the  east-ride  track,  30 
feet  north  of  the  north  line  of  the  street, 
which  further  obstructed  appellant's  view. 
Appellant  was  well  acquainted  with  all  the 
surroundings  of  said  crossing,  whldi  was  a 
dangerous  one,  and  at  which  a  flagman  was 
constantly  needed.  The  noise  of  the  horse 
and  buggy  on  the  brick-paved  street  and  a 
mill  In  oi>eration  In  the  Immediate  vicinity 
Interfered  with  appellant's  ability  to  hear  the 
train,  and  the  buildings  and  other  obstruc- 
tlons  on  the  north  side  of  the  street  obstructed 
the  sound  of  the  approaching  train.  Appel- 
lant's senses  of  sight  and  hearing  were  un- 
impaired. Appellant  and  those  with  her,  as 
they  approached  the  crossing,  were  laughing 
and  talking  among  themselves.  The  train, 
as  It  approached  the  crossing,  was  making  a 
loud  noise,  which  was  heard  by  persons  as 
far  east  as  Deal  street,  and  by  a  number  of 
persons  both  east  and  west  of  the  crossing. 
The  engine  bell  was  rln^ng,  and  the  pop 
valve  of  the  engine  released,  causing  a  loud 
noise.  If  appellant  had  stopped  and  Ustmed 
attentively,  she  could  have  heard  the  train 
approaching  the  crossing  before  she  came 
within  100  feet  of  the  crossing,  and  if  she 
had  Btt^ped  land  listened  attentively  she  conld 
have  heard  the  train  approaching  In  time  to 
have  stopped  within  a  safe  distance  of  the 
track.  The  flagman  kept  at  the  crossing  had 
a  little  house  on  the  south  aide  of  the  street 
and  immediately  west  of  the  track.  In  which 
he  usually  stayed  if  no  train  was  approaching, 
and  If  a  train  was  approaching  it  was  bis 
cnstom  to  come  out  and  signal  persons  ap- 
proaching, and  the  proper  and  usual  place  for 
slgnalii^  was  near  the  flagman's  house.  At 
said  time  he  was  on  liie  south  ride  of  the 
street,  about  60  feet  west  from  the  track,  and 
his  attention  was  called  to  appellant  when 
she  was  about  150  to  200  feet  from  the  cross- 
ing, and  he  then  waved  his  flag,  and  when 
appellant  was  alwut  50  feet  away  he  gave  a 
second  warning  with  his  flag.  Appellant  fidl- 
ed  to  see  said  warnings,  because  the  flagman 
was  not  at  hia  usual  place.  Immediately  aft- 
er the  second  warning  the  flagman  started 
towards  said  crossing,  and  cried  out  to  ap- 
pellant to  stop,  but  she  did  not  see  or  hear 
him  or  the  train  until  she  was  In  Immediate 
proximity  to  said  crossing,  and  upon  the  right 
of  way,  and  after  she  saw  the  train  she  could 
not  have  prevented  the  horse  from  becoming 
frightened  and  turning  around  and  overturn- 
ing the  buggy.  Appellant  from  ttie  time  she 
came  onto  Jefferson  street  from  Deal  street, 
could  have  seen  the  flagman  on  the  street 
with  Ills  flag,  and  within  view  of  ^pellant 
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nntn  she  came  to  the  croBSlng.  If  she  had 
looked  atte&tlr^,  she  could  bare  seen  the 
flagman  vaTlng  his  flag  to  give  warning  be- 
fore she  came  wlttiln  100  feet  of  the  crosting. 

It  la  the  law  In  this  state  that  a  person  ap- 
proaching a  railroad  crossing,  kooWn  by  him 
to  be  dangerous,  must  exercise  care  In  pro* 
portion  to  the  danger  to  be  avold^M;  that  he 
must  nse  his  senses,  most  listen  for  signals 
or  the  noise  of  approaching  trains,  must  ob- 
serre  signs  xmt  up  as  warnings,  and  look  toi 
trains  where  there  Is  a  view  of  the  track; 
tliat  If  he  Is  injured  at  a  oosidng  the  fault  Is 
prima  fade  hla  own,  and  he  must  abo*  af- 
flimaUTely  that  hla  own  negligence  did  not 
contribute  to  the  Injury;  that  In  approaching 
a  croBtf  ng  he  most  assume  that  there  Is  dan- 
ger, and  act  with  ordinary  care  and  prudence, 
on  that  assumptton.  See  Sallway  Co.  v. 
Hedges,  118  Ind.  6,  20  N.  B.  630;  Railway  Co. 
T.  HIU,  UT  Ind.  66. 18  N.  B.  461;  BaHway  Oo. 
T.  Stommd,  128  Ind.  86,  26  N.  B,  863;  Smith 
T,  Railroad  Co.,  141  Ind.  92,  40  N.  E.  270; 
RaUway  Co.  v.  Duncan,  143  Ind.  624.  42  N. 
B.  87;  PennaylTai^  Co.  t.  Meyers,  186  Ind. 
242,  86  N.  B.  82. 

It  appears  that  there  were  obstructtODS 
which  shut  out  ahnost  all  sight  In  the  dlree* 
tlon  from  which  the  train  was  apjaoachlng.. 
That  tact  Imposed  the  duty  of  Increased  care 
In  the  use  of  the  sense  of  hearing,  and  to  that 
end  appellant,  in  approaching  the  creasing, 
should  hare  stopped  and  attaitlvdy  listened. 
Railway  Co.  t.  Duncan,  supra.  .And  the  Jury 
find  In  thdr  verdict  that,  if  ai^Iant  had 
stopped  and  listened  attentively,  she  could 
have  heard  the  train  approaching  the  cross- 
ing before  she  became  within  100  feet  of  the 
crossing.  Appellant  knew  that  a  flagman  was 
kept  at  the  crossing,  and  (the  was  acquainted 
with  his  usual  mode  of  attending  the  cross- 
ing. It  iB  true  the  jury  find  that  she  failed 
to  see  the  flagman  when  he  gave  the  warn- 
ings J>ecau8e  he  was  not  at  the  usual  and 
proper  place  for  him  to  be.  But  It  appears 
that  the  flagman  was  near,  and  the  Jnry  find 
that  appellant,  from  the  time  she  came  onto 
Jefferson  street  at  Deal  street,  about  600 
feet  from  the  crossing,  could  have  seoi  the 
flagman  on  the  street  with  his  flag,  and  with- 
in view  of  appellant,  until  she  came  to  the 
point  where  the  accident  occurred,  and  that 
If  she  had  looked  attentively  she  could  have 
seen  the  flagman  waving  his  flag  to  give 
warning  before  she  came  to  Mill  street,  about 
100  feet  from  the  crossing. 

It  Is  argued  by  counsel  that  the  finding  of 
the  Jury  of  the  ultimate  fact  that  appellant. 
In  approaching  the  crossing,  exercised  all  the 
care  ordinarily  exercised  by  prudent  persons 
under  similar  circumstances,  must  be  regard- 
ed as  a  determination  of  the  question  of  con- 
tributory negligence  by  the  jury.  Where, 
upon  the  facts  found,  two  or  more  inferences 
may  be  drawn  therefrom,  the  finding  of  such 
Qltlmate  fact  by  the  jury  Is  proper.  Railway 
Co.  V.  Orames.  136  Ind.  30,  34  N.  E.  714. 
But  where  the  jury  find  the  facts.  Informing 


the  court  exactly  what  was  done  and  what 
was  not  done  by  the  Injured  party,  and  the 
court  can.  as  a  matter  of  law,  adjudge  that 
the  Injured  party  was  or  .was  not  guilty  of 
contributory  n^llgence,  the  finding  of  such 
ultimate  fact  by  the  jury  must  give  way  to 
the  findings  of  such  specific  facts.  Towers 
V.  Railroad  Co.,  18  Ind.  App.  684,  48  N.  B. 
1046;  Smith  v.  RaUroad  Co.,  141  Ind.  92.  40 
N.  B.  270;  Railway  Ca  v.  Moneyhnn.  146 
Ind.  147,  44  N.  B.  1106;  Board,  of  Com'rs  v. 
Bonebrake,  146  Ind.  811.  46  N.  B.  470.  Tak- 
ing the  specific  facts  found,  we  cannot  say 
that  they  are  such  as  warrant  the  finding  of 
such  ultimate  fact  the  jury.  Such  a  con- 
clusion Is  not  con^tent  with  the  partlcolar 
facte  found.  When  the  Jury  flnd  precisely 
what  the  complainhig  party  did  and  what 
he  did  not  do,  as  In  this  case,  the  question  of 
her  negligence  becomes  one  of  law.  and  the 
jury's  condudon  must  give  way.  The  rule 
announced  to  Railroad  Co.  v.  Grames,  136 
Ind.  88,  84  N.  B.  714,  Is  not  quesUoned,  but 
It  has  no  application  to  the  case  at  bar. 
Where  the  jury  returns  a  general  verdict, 
they  are  required  to  flnd.  and  do  find,  the 
ultimate  fact  as  to  the  care  exercised  by  the 
Injured  party,  and,  If  there  is  some  evidence 
to  support  such  a  conclusion.  It  must  stand 
without  rtfereace  to  what  an  appellate  tri- 
bunal may  think  about  the  preponderance  of 
the  evidence.  What  the  Injured  party  did  In 
such  case  Is  concluded  by  the  jury  from  all 
the  evidence,  and,  when  there  Is  some  evi- 
dence from  which  the  jury  can  say  that  the 
complaining  party  acted  as  a  reasonably  pru- 
dent person  would  act  under  like  circum- 
stances, such  rondudcKQ  must  stand.  Rail- 
road Co.  V.  Williams  (Ind.  App.)  61  N.  B.  128. 
But  when  the  jury  return  a  special  verdict, 
and  state,  as  facts,  what  the  complaining 
party  did,  and  there  can  be  but  one  conclu- 
sion drawn  from  such  facts,  It  Is  the  duty  of 
the  court  to  state  such  conclusion  as  matter 
of  law.  The  cases  holding  a  railroad  com- 
pany liable  where  the  traveler  has  been  mis- 
led by  some  affirmative  act  of  a  flagman  are 
not  controlling  In  the  case  at  bar.  It  Is  held 
that,  where  the  company  Is  required  to  close 
a  gate  upon  the  approach  of  trains,  the  open 
gate  is  an  invitation  to  cross,  and  the  person 
approaching  the  crossing  has  a  right  to  rely 
upon  the  tovltetlon,  but  even  then  he  Is  not 
excused  from  the  use  of  some  care  to  avoid 
Injury.  Pemsylvania  Co.  v.  Stegemeler,  118 
Ind.  306,  20  N.  B.  843.  But  In  the  case  at  bar 
appellant  relies  upon  the  fact  that  the  flag- 
man was  not  at  his  usual  place,  and  that  be- 
cause he  was  not  there  she  did  not  see  him. 
She  does  not  rely  upon  havlni;:  been  misled 
by  some  affirmative  act  of  his.  Smith  v. 
Railroad  Co..  141  Ind.  92.  40  N.  B.  270;  Cad- 
wallader  t.  Railway  Co.,  128  Ind.  618.  27  N. 
B.  161. 

It  Is  true  that  a  traveler  approaching  a 
crossing  has  a  right  to  presume  that  the  law 
will  be  obeyed,  but  In  acting  upon  that  pre- 
sumption be  Is  bound  to  exercise  due  care,  un- 
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der  the  circumstances.  He  has  no  right  to 
rely  entirely  upon  receiving  the  warning  sig- 
nals required  by  law,  and  approach  the  cross- 
ing without  looking  and  listening  for  the 
approach  of  trains.  In  determining  the  con- 
duct of  the  complaining  party  In  approaching 
a  crossing,  the  jury  have  the  right  to  take 
Into  consideration  the  absence  of  statutory 
signals,  but  the  absence  of  such  signals  does 
not  excuse  such  party  from  the  exercise  of 
due  care.  Miller  v.  Railway  Co.,  144  Ind. 
323,  43  N.  E.  257;  Railroad  Co.  v.  Consyer, 
149  Ind.  524,  48  N.  E.  352,  and  49  N.  E.  452; 
Pennsylvania  Co.  v.  Stegemeier,  118  Ind.  305, 
20  N.  E.  843;  Railroad  Co.  v.  Wmiams  (Ind. 
App.)  51  N.  E.  128.  Taking  the  specific  find- 
ings of  facts  as  to  what  appellant  did  as  she 
approached  the  crossing,  and  the  further  find- 
ings of  the  Jury  that  If  she  had  listened  at- 
t^itlvely  she  could  have  heard  the  approach- 
ing train,  and  that  if  she  had  looked  atten- 
tively she  could  have  seen  the  flagman  waiv- 
ing his  flag  to  give  warning,  under  the  rales 
declared  In  the  cases  above  cited  we  can  bat 
conclude  that  appellant  was  guilty  of  negli- 
gence proximately  contributing  to  her  Injury. 

The  third  paragraph  of  complaint  seeks  to 
recover  for  a  willful  injury.  It  Is  charged  In 
this  paragraph  that  appellee  caused  Its  train 
to  approach  and  pass  over  the  crossing  "at 
a  rate  of  speed  of  twenty-five  miles  per  hour, 
Id  known  and  purposed  violation  of  the  speed 
ordinance  of  the  city  of  Tipton";  that  appel- 
lee "willfully  failed  and  omitted  to  sound 
the  whistle  of  said  locomotive  for  said  street 
crossing,"  and  "willfully  omitted  to  maintain 
a  fii^rman  at  said  crossing";  that  the  flag- 
man "was  willfully  away  from  his  post  of 
duty,  and  willfully  failed  to  warn  the  plain- 
tlflf  of  the  approach  of  said  train";  that  ap- 
pellee "willfully  caused  said  locomotive  and 
train  of  cars  to  come  into  close  proximity  to 
said  horse  and  plalntiCT  while  then  and  there 
about  to  cross  said  railroad  at  said  point," 
and  "then  and  there  and  thereby  willfully 
and  illegally,  and  In  known  and  purposed 
violation  of  the  statute,  •  •  ♦  frightened 
said  horse,  ♦  •  •  and  thereby  willfully 
and  illegally,  as  aforesaid,  caused  him  to 
quickly  turn  round  and  upset  said  buggy  In 
which  plaintiff  was  riding,"  causing  her  in- 
Jury,— "all  of  which  said  wounds  and  injuries 
herein  mentioned  were  received  by  her  with- 
out Any  fault  or  negligence  on  her  part" 
The  complaint  does  charge  that  a  number 
of  acts  were  willfully  done,  but  It  does  not 
charge  that  appellee  willfully  Injured  appel- 
lant. Because  appellee  willfully  failed  to 
sound  the  whistle,  and  willfully  ran  the  train 
at  an  unlawful  speed,  and  the  flagman  was 
willfully  away  from  his  post  of  duty,  and 
the  other  acts  enumerated  were  willfully 
done.  It  does  not  necessarily  follow  from  the 
pleading  that  there  was  any  Intention  to  In- 
jure any  one.  The  pleading  charges  that  cer- 
laln  acts  were  done  willfully,  and  concludes 
that  because  of  these  wlUful  acts  appellee 
willfully  Injured  appellant   It  Is  not  shown 


that,  at  the  times  these  willful  acts  were 
done,  appellee's  employds  had  any  knowledge 
that  appellant  or  any  one  else  was  near  the 
crossing.  The  paragraph  does  not  charge 
that  appellant's  horse  was  purposely  and 
wlllfally  frightened  by  the  servants  of  appel- 
lee, nor  are  the  facta  alleged  such  that  such 
an  Inference  can  be  drawn.  Thus,  It  has  been 
said:  "It  Is  only  necessary  to  charge,  in  a 
complaint  which  seeks  redress  for  a  willful 
Injury,  that  the  Injurious  act  was  purposely 
and  Intentionally  committed,  with  the  Intent 
willfully  and  purposely  to  Inflict  the  Injury 
complained  of."  Gregory  v.  Railroad  Co., 
112  Ind.  386, 14  N.  E.  228.  It  Is  true  that  the 
unlawful  Intent  Involved  In  a  willful  act  may 
be  either  actual  or  constructive,  but  there  are 
no  facts  averred  In  this  paragraph  which 
show  that  there  was  either  an  actual  or  con- 
structive Intent  to  Injure  appellant  or  to  In- 
jure any  one  else  at  the  time  of  the  occur- 
rence pleaded.  The  engineer  may  have  omit- 
ted to  sound  the  whistle  either  from  forget- 
ting it  or  from  thinking  It  unnecessary,  and. 
In  either  case,  so  far  as  this  pleading  goes, 
such  omission  Is  nothing  more  than  negli- 
gence. A  paragraph  of  complaint  in  Railroad 
Co.  V.  Hedges,  105  Ind.  398,  7  N.  B.  801,  very 
similar  to  the  one  under  consideration,  was 
held  to  charge  no  more  than  negligence,  the 
court  saying:  "Notwithstanding  the  frequent 
use  of  the  words  'purposely'  and  'willfully,' 
the  pleading  does  not  cha^e  that  the  defend- 
ant purposely  or  willfully  killed  the  Intestate, 
or  purposely  or  wiUfnlly  ran  the  train  upon 
him,  or  purposely  or  willfully  caused  It  to  be 
run  upon  him.  The  allegations  amount  to 
no  more  than  a  charge  of  killing  through 
negligence."  In  the  case  of  Conner  v.  Rail- 
road Co.,  146  Ind.  430,  45  N.  E.  662,  the  court 
said:  "The  substance  of  the  rule,  as  estab- 
lished by  the  cases  to  which  we  have  re- 
ferred. Is  that,  to  entitle  one  to  recover  for  an 
Injury  without  showing  his  own  freedom 
from  contributory  negligence,  the  injurious 
act  or  omission  must  have  been  purposely  and 
intentionally  committed  with  a  design  to  pro- 
duce Injury,  or  It  must  have  been  committed 
under  such  circumstances  as  that  its  natural 
and  reasonable  consequences  would  be  to  pro- 
duce Injury  to  others,  the  actor  having  knowl- 
edge of  the  situation  of  those  others."  In 
Railway  Co.  v.  MlUer.  149  Ind.  490,  49  N.  B. 
445,  It  was  said:  "The  liability  of  appellant, 
under  the  circumstances  in  this  case,  must 
be  tested  or  measured  by  the  acts  or  conduct 
of  Its  employes  In  the  control  of  the  engine 
after  they  became  aware  that  the  deceased 
was  approaching  the  crossing  where  the  col- 
lision occurred.  Railroad  Co.  v.  Graham,  95 
Ind.  286."  It  is  true  it  is  averred  that  the 
particular  street  Is  a  much-traveled  street, 
hut  there  are  no  averments  from  which  It  can 
be  Inferred  that  the  crossing  and  surround- 
ings were  of  such  a  character  that  the  natural 
and  probable  consequence  of  running  a  train 
over  the  crossing  at  a  high  rate  of  speed  and 
without  sounding  the  Tihlstle  would  result 
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In  an  Injury.  It  cannot  be  said  that  the  con- 
dnct  of  appellee*!  ierrants  shows  an  ag- 
Sresslve  vrong.  The  most  that  can  be  said 
of  the  pleading  ts  that  It  avers  simply  acts  of 
nonfeasance.  Construing  this  paragraph  from 
the  specific  statement  of  facts,  and  not  from 
its  general  averments,  we  must  conclnde  that 
Its  averments  as  to  the  cause  of  the  injury, 
notwithstanding  the  epithets  cast  Into  It,  do 
not  show  any  wDifnl  or  intentional  wrong. 
Ivens  V.  Railway  Co.,  103  Ind.  27,  2  N.  B. 
134;  Railway  Co.  v.  Schmidt.  106  Ind.  73, 
S  N.  B.  684;  Railway  Co.  t.  Bryan,  107  lod. 
51,  7  N.  E.  807;  Parker  v.  Pennsylvania.  Co., 
134  Ind.  673,  34  N.  E.  604;  MlUer  v.  Miller, 
17  Ind.  App.  605.  47  N.  B.  838;  RaUroad  Oo. 
T.  Nash.  1  Ind.  App.  298,  27  N.  B.  664.  As 
we  construe  the  third  paragraph  of  com- 
plaint, the  Issue  of  a  willful  injury  Is  not  pre- 
Muted.  There  ia  no  error  In  the  record. 
Judgment  affirmed. 

COMSTOCK,     took  DO  part  In  thli  ded- 


<n  lad.  App.  40) 

OLSON  V.  GHISBL 
(Appellate  Court  of  Indiana.    Oct  1%  1898.) 

PnniCIPAIi  AND    SdRBTT— DtBOUAROS—BlLLB  AMD 

Norn— GxTBKSioiT  or  Twi— Ai^ 

PHAIi— RSVIBW. 

1.  An  extension  of  time  given  the  maker  of 
a  note  releases  the  snrety  onlf  where  it  is  for 
a  consideration,  for  a  time  certain,  and  wlth- 
OQt  his  consent 

2.  The  fact  that  the  payee  of  a  note  told  the 
anrety,  after  it  was  past  dne^  that  he  had  giv- 
en the  maker  an  extension,  and,  relying  there- 
on, the  snrety  failed  to  indemnify  himself  from 
the  maker,  who  became  Insolvent  after  the  ex- 
tension, does  not  raise  an  equitable  estoppel  in 
favor  of  the  suretv,  where  he  did  nothing  to 
Miforce  the  collection,  and  it  does  not  appear 
that  the  eztensloD  was  without  his  consent. 

3.  A  verdict  based  on  eonQietiug  evidence 
will  not  be  disturbed. 

Appeal  from  circuit  court,  Benton  conn^; 
S.  P.  Thompson,  Judge. 

Action  by  George  M.  Chlam  against  Ole 
Olson.  There  was  a  Judgment  for  plalntlft, 
and  defendant  appeals.  Affirmed. 

Smith  A  Gray,  for  i^peUant  Fnuw  * 
lataam,  tor  appellea 

ROBINSON,  J.  Appellee  recovered  a  Jndg< 
ment  against  appellant  and  one  Taylor  In 
an  action  on  a  promissory  note.  In  appel- 
lant's second  paragraph  of  amended  answer 
he  averred  that  he  signed  the  note  as  surety, 
and  received  no  part  of  the  consideration, 
which  was  known  to  appellee  when  the  note 
waa  executed;  that  after  the  note  became 
due  appellee  told  appellant  that  be  had  ex- 
tended the  time  of  payment,  and  had  agreed 
to  give  Taylor  one  year  more  time:  that  ap- 
pellant relied  upon  such  statement,  and  be- 
lieved tbe  same  tme,  and  was  thereby  pre- 
vented from  indemnifying  himself;  that  up 
to  tbe  time  of  such  extension  Taylor  was 


solvent,  and  that  at  the  time  milt  was 
brought  be  was  Insolvent;  that  by  reason  at 
such  statement  appellant  was  induced  to 
neglect  any  and  all  means  he  might  bave 
used  for  his  own  protection. 

There  was  no  error  In  sustaining  a  demur- 
rer to  this  paragraph  of  answer.  Without 
entering  Into  any  discussion  as  to  necessary 
averments  In  pleading  the  surety's  release, 
It  is  not  averred  In  the  case  at  bar  that  the 
extension  of  time  given  was  upon  any  con- 
sideration, nor  that  there  was  any  extension, 
but  that  appellee  told  appellant  he  had 
agreed  to  extend  the  time.  In  order  tiiat 
the  extension  of  time  of  payment  may  re- 
lease a  surety.  It  must  appear  that  It  was 
for  a  consideration,  for  a  time  certain, 
and  without  the  surety's  consent,  and  that 
the  holder  knew  that  the  person  seeking  to 
be  released  was  a  surety.  Vorls  t.  Shotts 
(Ind.  App.)  60  N.  B.  484;  Brannon  v.  Irons, 
18  Ind.  App.  305,  49  N.  B.  469;  Davis  V. 
Stout,  126  Ind.  12,  28  N.  B.  862;  Holmes  v. 
Boyd,  90  Ind.  832;  Beach  v.  Zimmerman, 
100  ind.  495,  7  N.  B.  237;  Henry  v.  GlUiland, 
103  Ind.  177;  2  N,  B.  860;  Gates  t.  Thayer, 
93  Ind.  166;  Hume  v.  Mazeliu,  84  Ind.  674. 

Nor  does  this  paragraph  of  answer  plead 
an  equitable  estoppel.  Appellant  knew  the 
note  was  past  due,  and  that  It  was  tmpaid, 
and  nothing  waa  done  by  appellee  which 
prevented  appellant  from  enforcing  the  col- 
lection of  the  note  under  tbe  statute.  It 
does  not  appear  from  the  pleading  that  the 
extension  of  time  was  made  without  the 
knowledge  or  consent  of  appellant  He 
could  have  agreed  to  an  extension,  and,  so 
far  as  the  pleading  shows,  he  may  have  done 
so. 

Some  argument  Is  made  upon  the  evidence, 
bnt  upon  the  point  argued  it  la  admitted  tbe 
evidence  Is  contradictory.  In  such  case  wo 
cannot  Interfere  with  tbe  Jury's  finding. 
There  was  some  evidence  to  sustain  the  ver- 
dict of  the  Jury,  and  that  la  anffldent  Jnda^ 
ment  affirmed. 


(21  Ind.  App.  42) 
FULLER  T.  FULLER'S  ESTATE. 

(AppeiUte  Conrt  of  Indiana.   Oct  12,  1898.) 

EXIOOTORS  AND  AdUITTISTBATORS  —  CLAIMS  —  Ilt> 

FLiiD  CosTRACTs— Evisa:(cs. 

1.  Decedent  at  an  early  Rge,   after  her 

Earents  bad  died,  went  to  live  with  claimant,  a 
alf-brother,  and  continued  to  live  with  him 
until  her  death  at '28  rears  of  age.  Claimant 
fMiItirated  and  lived  upon  a  large  farm,  and  bad 
a  large  famiiv.  Decedent  assisted  in  the  work 
of  the  household,  and  acted  and  was  treated 
as  a  member  of  tbe  family,  and  had  no  ex- 
press agreement  to  receive  pay  for  her  services, 
nor  to  pay  for  board  or  care  received  by  her. 
Claimant's  final  report  as  guardian  of  decedent 
showed  DO  charge  for  her  maiuttiDance  or  care. 
Bfid,  that  there  was  no  implied  contract  enti- 
tling claimant  to  a  recovery  against  decedent's 
estate  for  board  and  care. 

2.  A  claim  against  a  decedent's  estate  for  the 
feed  and  cnre  of  a  pony  will  not  be  sustained 
where  claimant,  who  was  operating  a  large 
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farm,,  save  the  pony  to  decedent,  his  half-sis- 
ter, and  a  member  of  his  family,  on  acconnt  of 
her  kindness  to  his  family,  without  agreement 
as  to  the  terms  on  which  it  was  to  be  kept, 
and  the  pony  was  uaed  in  common  bj  all  uie 
family. 

^peal  from  drcnlt  court,  Madison  county; 
John  F.  McGlnre,  Judge. 

Claim  of  William  H.  Poller  against  the  es- 
tate of  Ida  Ftilira',  deceased.  Judgment  In 
favor  of  the  estate,  and  claimant  appeals. 
Affirmed. 

Henry,  McMahan  &  Van  Asdal,  for  appel- 
lant. Walter  VermiUlon,  W.  F.  Edwards,  and 
Bagot  &  Bagot,  for  appellee. 

COMSTOCK.  J.  Claim  of  appellant  against 
the  estate  of  Ida  Fuller,  deceased,  for  balance 
due  appellant  for  board  and  care  of  decedent, 
for  money  and  medicine  furnished  during  her 
lifetime,  and  (or  the  care  and  feed  of  a  pony 
owned  bj  her;  amounting  in  all  to  $791.  The 
cause  was  submitted  to  the  court,  and  the 
trial  resulted  In  a  finding  and  judgment  for 
costs  in  favor  of  the  estate.  Tbe  appellant 
moved  to  modify  the  Judgment,  in  this,  to 
wit:  "That  claimant  recover  of  and  against 
said  estate  the  sum  of  $2Qi  for  60  months' 
feed  and  care  of  pony  at  $4.40  per  month,  and 
costs  of  suit"  Appellant  also  moved  for  a 
new  trial  upon  the  following  grounds:  "(1) 
That  there  was  no  evidence  to  sustain  the 
finding  and  Judgment  of  the  court;  (2)  that 
the  finding  and  Judgment  of  tbe  conrt  Is  not 
sustained  by  tbe  evidence;  (3)  that  the  find- 
ing and  Judgment  of  the  conrt  Is  contrary  to 
the  evidence;  (4)  that  the  finding  and  Judg- 
ment of  ttie  court  Is  contrary  to  law."— which 
motions  were  ovjerruled,  and  excepljona  duly 
taken.  These  rulings  of  the  court  are  as- 
signed as  error. 

Counsel  for  appellee,  before  discussing  the 
alleged  errors,  Insist  that  the  questions  raised 
by  the  assignment  of  errors  are  not  properly 
presented  by  this  appeal.  We  have,  however, 
carefully  eximined  tbe  record,  and,  having 
concluded  that  tbe  Judgment  of  the  trial 
conrt  shonld  be  affirmed  upon  the  merits  of 
the  cause,  do  not  pass  upon  tbe  preliminary 
question  raised  by  tbe  appellee.  Appellant's 
claim  Is  made  up  of  four  Items,  viz.:  (1) 
Six  years'  board;  (2)  forty-nine  weeks'  board 
and  care;  (3)  six  years'  care  and  feed  of 
pony;  (4)  cash  furnished  decedent  during  her 
last  sickness.  Appellant's  learned  counsel 
do  not  claim  that  there  Is  evidence  to  sup- 
port the  last  claim  Nor  do  they  claim  that 
the  evidence  shows  an  express  contract  be- 
tween appellant  and  decedent  to  pay  for  her 
support  and  tbe  services  for  which  he  sues. 
They  do,  however,  insist  that  the  facts  and 
circumstances  show  an  implied  contract  upon 
which  he  is  entitled  to  recover.  The  evidence 
shows  that  the  services  for  which  a  recovery 
Is  sought  were  rendered  to  the  decedent  De- 
cedent was  the  half-sister  of  appellant  Her 
parents  died,  and  at  an  early  age  she.  wiUi  a 
younger  sister,  went  to  lire  with  appellant 


with  whom  she  continued  to  live,  until  her 
death.  She  had  Inherited  some  property  fr^mi 
her  father,  and  appellant  was  appointed  her 
guardian.  His  final  report  shows  that  be 
charged  her  for  services  as  guardian  for  14 
years  the  sum  of  $28,  It  does  not  show  that 
he  charged  her  anything  for  maintenance 
or  care.  Soon  after  he  took  decedent  and  her 
sister  to  live  with  him,  ills  fli-st  wife  died. 
She  left  surviving  her  one  child,  a  young  glri. 
Decedent  was  at  that  time  about  12  years 
old.  She  and  her  sister  assisted  Id  the  work 
of  the  household.  Within  a  year  or  two  after 
ttie  death  of  his  first  wife,  appellant  married 
a  second  time.  By  his  second  wife  he  bad 
eight  children.  Decedent  assisted  in  tbe  case 
of  all  of  them,  assisted  In  taking  care  of  ap- 
pellant's wife  in  two  of  her  confinements,  and 
assisted  In  the  general  work  needful  to  house- 
keeping. Appellant's  family  was  large.  He 
lived  upon  and  cultivated  a  farm  of  some 
300  acres;  at  certain  seasons  of  the  year  em- 
ployed bands.  Increasing  tbe  size  of  his  fam- 
ily, and  the  labor  of  the  household.  She 
acted  and  was  treated  and  was  beloved  as 
one  of  the  family;  had  no  agreement  to  re- 
ceive pay  for  her  services,  nor  to  pay '  for 
board  or  care  received  by  her,  although  there 
were  biuiness  relations  between  her  brother 
and  herself,  she  loaning  him  money  and  tak- 
ing his  note  therefor.  This  was  the  manner 
of  her  life  up  to  tbe  time  of  her  death,  which 
occurred  when  she  was  28  years  old.  The 
only  agreement  made  was  between  appellant 
and  his  brother  to  the  effect  that  he  would 
charge  nothing  for  the  board  and  home  he 
furnished  the  sisters  after  they  were  14  years 
old.  In  all  respects  she  was  treated  as  one 
of  appellant's  family.  The  evidence  does  not 
show  such  facts  and  circumstances  from 
which  the  law  would  imply  that  appellant  ex- 
pected to  receive  pay,  and  that  decedent  ex- 
pected to  pay,  for  the  board  furnished  and 
services  rendered  by  appellant.  There  is 
some  evidence  that  the  decedent  expressed  a 
wish  that  her  brother  should  receive  some 
compensation  for  bis  kindness  to  ber.  It  was 
for  tiie  trial  court  to  determine  the  credibility 
of  this  evidence.  Bearing  in  mind  the  well- 
recognized  rule  of  law  that  whenever  a  mem- 
ber of  a  famfly,  as  In  case  of  parent  or  child, 
or  when  near  relationship  exists  other  than 
tbat  of  parent  and  child,  the  law  does  not. 
In  the  absence  of  an  ^pressed  contract  Im- 
ply a  promise  to  pay  for  services,  but  that 
tbe  facts  and  circumstances  must  exist  which, 
within  themselves,  clearly  raise  the  presump- 
tion that  such  services  were  to  be  paid  for. 
and  applying  It  to  facts  disclosed  by  the  evi- 
dence, we  are  of  tbe  opinion  that  the  motion 
for  a  new  trial  was  properly  overruled. 

As  to  tbe  assignment  of  error  based  upon 
the  overruling  of  the  motion  to  modify  the 
Judgment  so  as  to  allow  appellant  the  Item 
for  feeding  the  pony,  we  think  it  only  neces- 
sary to  say  that  the  evidence  shows  that  ap- 
pellant a  large  farmer,  presented  decedent 
with  a  pony,  on  account  ot  her  iHwanf^  lo. 
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iilm,  bis  wife,  and  cftlldren.  It  was  ased  In 
common  bj  all  the  members  of  the  family.  It 
was  given  to  decedent  while  she  was  making 
her  home  on  a  large  farm,  and  which  she  in- 
tended to  make  her  home.  With  this  gift 
there  was  no  agreement  as  to  the  terms  upon 
which  It  was  to  be  kept  A  son  of  appellant 
lestlfled  that  his  father  presented  decedent 
with  the  pony  and  with  Its  feed.  The  dr- 
■cumstances  under  which  It  was  glTen,  and 
the  manner  of  Its  use,  we  think,  were  such  as 
to  Justify  the  trial  court  In  the  conclusion 
that  appellant  did  not  expect  to  charge  for 
keeping  this  animal  any  more  than  "he  would 
charge  his  own  daughter  or  any  other  mem- 
ber of  hiB  family.  The  Judgment  Is  affirmed. 


to.  iDd.  App.  n) 

SWAIM  T.  GRINLET  et  al. 
{Appellate  Court  of  Indiana.   Oct  13»  189S.) 

Jl0IIT0A0eB~-As9L'MPTI0S  Of  PATMBST  OF  NOTEB— 
MakeH'S  LlABIUTT. 

In  an  action  on  a  note  secured  by  mort- 
gage, defendant  answered  that  subsequent  to 
their  execution  an  action  was  commenced 
against  him  for  possession  of  the  premises,  and 
hf  agreement  between  plaintiff  therein  and 
himself,  in  consideration  that  plaintiff  assnme 
the  payment  of  such  note,  judgment  was  en- 
tered in  bis  favor  for  the  land;  >that  plaintiff 
herein  bad  full  knowledge  of  the  assumption 
of  the  debt;  and  that,  subseqifent  to  such 
judgment,  the  premises  were  conveyed  to  oth- 
ers. BM,  that  such  answer  was  Insnfflcient  t6 
relieve  defendant  from  responBibility,  since  it 
was  not  alleged  that  the  payee  had  accepted 
the  agreement  of  assumption. 

Appeal  from  circuit  court,  Farke  ooimty; 
A.  F.  White,  Jndg& 

Action  by  Louis  N.  Orinley  against  lAfay- 
ette  Swalm.  Defoidant  Impleaded  Oegrge.W. 
and  Alice  Jessup.  From  a  Judgment  In  favor 
of  plaintiff,  defendant  appeals.  Affirmed. 

Wrlgbt  &  Seller,  for  appellant  Puett  & 
McFaddln,  for  appellees. 

HENLEY.  C.  J.  Appellee  Grinley  was  the 
plaintiff  below,  and  began  this  action  against 
appellant  upon  a  promissory  note,  by  a  com- 
plaint In  one  paragraph.  Appellant  answered 
In  four  [)aragrapbs,  and  also  filed  a  cross  com- 
plaint of  two  paragraphs  against  appellee 
Grinley  and  his  co-appellees,  George  W.  and 
Alice  Jessup.  The  separate  demurrer  of  appel- 
lee Grinley.  directed  to  the  fourth  paragraph 
■of  answer  and  to  the  first  and  second  para- 
graphs of  cross  complaint,  was  sustained.  The 
separate  demurrera  of  appellees  George  W.  and 
AUce  Jessup  to  each  paragraph  of  cross  com- 
plaint was  also  sustained.  There  was  a  trial 
by  the  court  without  the  Intervention  of  a  Jury, 
and  a  finding  In  favor  of  appellee  Grhiley,  and 
Jndgment  for  the  amoimt  of  the  note  in  suit. 

The  rulings  of  the  lower  court  in  sustaining 
the  various  demurrers  to  the  pleadings,  as  be- 
fore stated,  are  the  alleged  o'rora  properly  as- 
signed to  this  court  by  the  appellant  for  re- 
view. 

The  fovth  ^ATSsraph  of  answer,  to  wtaidi  a 


demurrer  was  sustained,  admits  the  execution 
of  the  note  In  suit,  but  further  avers  that  to 
secure  the  payment  of  said  note,  app^ant 
and  vrife  executed  a  mortgage  upon  certain 
real  estate  In  Parke  county,  Ind.,  which  ap- 
pellant at  said  time  owned;  that  said  mort- 
age was  duly  recorded;  that  Grinley  was  the 
owner  and  holder  of  the  note  and  mortgage  all 
the  time  from  its  execution  until  the  bringing 
of  this  suit;  that  on  the  11th  day  of  February, 
1SS7,  Moses  Swaim  and  Margaret  Swalm  be- 
gan their  action  hi  the  Parfee  circuit  court 
against  appellant  to  quiet  their  tiUe  to  the  said 
land  so  mortgaged  by  this  appellant  to  said 
Grinley,  and  by  the  Judgment  of  said  Parke 
circuit  court  the  title  to  said  land  was  quieted 
In  said  Moses  Swalm;  and  that  afterwards,  on 
the  8d  day  of  July,  1893,  said  Swalm  began  an 
acUon  against  appellant  for  possession  of  the 
said  real  estate,  and  such  proceedings  were 
had  Ui  said  action  as  that  on  the  19th  day  of 
September,  1898,  there  was  a  Judgment  ren- 
dered by  agreement  In  favor  of  said  Swaim, 
and  that,  as  a  vext  consideration  for  said  Judg- 
ment by  agreement  the  said  Moses  Swalm 
was  to  assume  and  pay  off  the  note  secured  by 
said  mortgage,  and  should  take  the  land  snlv 
Ject  to  the  lien  ot  said  mortgage.  It  is  fur- 
ther alleged  that  appellee  Grinley  had  full 
knowledge  of  the  commencement  and  termina- 
tion of  said  actions,  and  bad  full  knowledge  of 
the  Judgment  by  agreement  in  favor  of  said 
Moses  Swalm,  and  had  full  knowledge  of  the 
assumption  by  said  Swalm  of  said  debt  as  a 
part  of  the  consideration  for  the  Judgment 
rendered  In  his  (said  Swalm's)  favor.  Said  an- 
swer concludes  as  follows:  "Defendant  avers 
that  by  the  delay  of  plahitlff  to  collect  or  to 
try  to  collect  the  said  note,  that  he  has  been 
released,  and  is  not  liable  on  said  note;  where-- 
fore,"  etc.  There  are  two  paragraphs  of  the 
cross  complaint  which  present  substantially  the 
same  -facts  as  are  found  In  the  fourth  para- 
graph of  answer.  In  the  first  paragraph  of 
the  cross  complaint  it  Is  alleged  t^t  appellees 
Genrge  W.  and  Alice  Jessup  are  'interested 
and  necessary  parties  to  a  fnll  determination 
of  the  matters  herein  Involved,  and  that  they 
are  made  parties  to  answer  as  to  th^  said  in- 
terest" In  addition  to  the  all^atlons  of  the 
fourth  paragraph  of  answer,  the  second  para- 
graph of  oross  complaint,  as  the  pleader  de- 
nominates It  avera  that  said  mortgaged  prem- 
ises were  on  the  14th  day  of  October,  1893,  con- 
veyed to  appellees  George  W.  and  Alice  Jes- 
sup, *'who  appear  to  be  the  present  owners 
thereof."  The  prayw  of  the  paragraph  is  as 
follows:  ^'Wherefore  he  (plaintiff)  avera  that 
he  is  not  liable  on  said  note,  and  that  he  a^s 
Judgment  for  costs  and  all  other  proper  relief." 

It  Is  argued  by  couns^  for  appellant  that 
on  the  facts  appearii^  In  the  fourth  para- 
graph of  answer,  and  appearing  fully  In  both 
paragraphs  of  cross  complalht  with  the  fur- 
ther allegation  that  appellant  only  parted 
with  his  title  on  cmditlon  that  the  note  in 
suit  should  be  paid,  the  appellant  is  put  In 
a  position  where  he  has  a  right  to  compel  the 
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appeDee  Orlidey  to  ezliatist  tbe  mortgaged 
premises  before  proceeding  against  bim  per- 
BonaUy  for  the  debt  To  Bostaln  tbis  position, 
cooDsel  cite  three  cases  from  the  supreme  conrt 
of  tills  state,  which  we  hare  carefully  exam- 
ined. It  Is  held  In  Durham  t.  Gralg,  79  Ind. 
117,  that  when  a  mortgagor  sells  the  mort- 
gaged premises,  and  the  purchaser  assumes 
the  payment  of  the  mortgage  debt,  as  a  part 
of  the  consideration,  the  land  Is  In  his  (the  pur- 
chaser's) hands  a  primary  fond  for  the  pay-- 
ment  of  the  debt,  and  the  purchaser,  In  equity, 
as  between  him  and  the  vendor  (mortgagor), 
becomes  thie  principal  debtor  for  the  mortgage 
debt,  and  either  the  creditor  or  the  mortgagor 
has  the  right  to  have  the  land  applied  to  the 
payment  of  the  mortgage  debt  in  j^reference 
to  a  creditor  of  tbe  vendee.  In  the  case  of 
Stanton  t.  Kenrlck,  185  Ind.  682,  85  N.  E.  19, 
It  Is  held  that  one  wbo  In  a  deed  assumes  and 
agrees  to  pay  an  ^»fing  Incumbrance  upon 
the  land,  as  a  part  of  the  purchase  price,  be- 
comes by  such  assumption  the  principal  debtor, 
and  liable  to  be  sued  In  the  first  instance  by 
the  holdw  of  tbe  debt,  and,  as  between  grantor 
and  grantee,  the  former  Is  surety  and  tbe  latter 
principal  To  the  same  eflfect  are  tbe  cases 
of  Hlgham  T.  Harris,  108  Ind.  246, 8  N.  B.  255; 
Blrke  t.  Abbott,  108  Ind.  1, 1  N.  B.  486;  8ef- 
ton  T.  Hargett,  118  Ind.  69S^  IS  N.  B.  513. 

We  are  unable  to  see  where  the  principles  of 
law  announced  In  the  cases  c^ted  apply  to  this 
cause.  Nether  paragraiA  of  the  answer  or 
cross  oompL^t  presents  tvAB  which  would 
biing  the  cause  within  the  (deration  of  the 
rule  as  announced  in  the  died  cases.  Ap- 
pellee could  have  brought  his  action  primarily 
against  any  person  wbo,  as  purchaser  of  the 
mortgaged  premises,  had  assumed  and  agreed 
to  pay  the  debt;  but  it  is  optional  wltb  toe 
creditor  wbetber  he  do  this,  or  pursue  the 
principal  debtor  npcm  his  note.  The  creditor 
ia  not  bound  to  accept  the  terms  of  a  contract 
entered  into  between  his  debtor  and  a  stranger, 
and  to  which  contract  he  was  not  a  puiy,  but 
be  may  accept  It  The  doctrine  of  novation  Is 
in  no  way  Involved  In  such  cases,  the  original 
debtor  is  not  released,  and  the  creditor  Is  not 
a  party  to  the  transaction  In  any  way.  As 
between  the  original  debtor  and  the  purchaser 
of  the  mortgaged  real  estate,  who  has  assumed 
and  agreed  to  pay  the  mortgage  debt,  they,  by 
the  transactions  as  between  themselyes, 
fix  tbelr  liability  for  the  debt;  but  tbis  does 
not  In  any  way  change  the  liability  of 
tile  original  debtor  to  the  payee  of  the 
note,  and  the  payee  can,  if  he  chooses, 
pursue  the  debtor  individually,  and  collect 
his  claim,  without  regard  to  any  arrange- 
ment which  may  have  been  made  be- 
tween the  maker  of  the  note  and  a  (bird  per- 
son. Now,  if  any  arrangement  was  entered 
into  between  appellant  and  the  purchaser  of 
the  land,  whereby,  as  between  appellant  and 
tbe  purchaser  of  the  land,  appellant  became 
surety,  and  the  purchaser  principal,  for  the 
-^ent  of  tiie  note  in  suit,  and  if  afterwards 
allant  was  compelled  to  pay  tbe  debt,  then, 


after  such  payment,  ai^eDant  can  proceed 
against  the  purchaser  personally,  or  foreclose 
the  mortgage,  which  equity  will  keep  alive  for 
his  benefit  Neither  paragra^  of  tin  cross 
comiOalnt  stated  a  cause  of  action  against 
either  of  the  ai^llees,  and  the  demurrus  were 
properly  sustained  to  it  For  the  reasons  bore- 
tofore  stated  the  fourth  paragraph  of  answer 
was  also  clearly  insufficient  Judgment  af- 
firmed. 


(21  Ind.  App.  t8) 
BOTOB  V.  SGHROEDBB. 
(Appellate  Court  of  Indiana.    Oct  11,  1898.) 
Master  and  Sbrtint— DErscnTB  Tools— 8df- 

PIOIBNCT  OF  CklHPUINT— BPBCIAL  V«B- 
DICT— INSTRDOTIOKS. 

1.  A  complaint  by  a  servant  for  injuries 
caused  by  the  use  of  a  defective  too)  furnished 
by  the  master  need  not  aver  that  the  servant 
carefully  examined  the  tool  before  using  it; 
since,  when  a  maater  places  an  implement  in 
the  hands  of  the  servant  he  Impliedly  under- 
takes that  it  is  sound  and  fit  for  the  use  in- 
tended, and  that  he  will  exercise  ordinary  care 
to  keep  it  bo. 

2.  Where,  in  an  action  by  a  servant  for  in- 
juries caused  by  the  use  of  a  defective  tool  fur- 
nished by  the  master,  tbe  facts  found  by  the 
special  verdict  were  snfllcient  to  enable  the 
court  to  adjudge  defendant  guilty  of  negli- 
gence, and  plaintifE  free  from  fault,  as  a  mat- 
ter of  law,  it  is  immHterial  whether  a  finding 
that  plaintifl!  used  that  degree  of  prudence 
that  an  ordinarily  prudent  man  would  have 
used  under  similar  arcumstances  was  author- 
ized. 

8.  Injuries  to  the  driver  of  a  truck  were 
caused  by  the  breaking  of  apln  or  key  used 
to  keep  a  wheel  on  the  axle.  The  key  had  been 
greatly  worn  by  constant  use,  apd  its  condition 
could  have  been  seen  if  the  grease  and  dirt 
coTering  it  had  been  removed,  but  not  other- 
wise. The  master  had  used  the  truck  for  near- 
ly two  years  prior,  and  had  made  no  inspection 
of  it  or  the  pin.  It  was  no  part  of  the  driver's 
duty  to  inspect  the  truck.  HM,  that  the  mas- 
ter was  liable. 

4.  The  giving  of  instructious  generally  as  to 
the  law  of  the  case  where  a  special  verdict  is 
to  be  returned  is  improper. 

Appeal  from  superior  court,  La  Porte  coun- 
ty; John  B>  OasB,  Judge. 

Actum  by  William  Schroeder  against  Jona- 
,tban  Boyce  for  personal  injuries.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  F.  Oallahw  and  H.  B.  Tntblll.  for  ajflff^ 
lant   0.  It  &  J.  B.  Oollins,  for  appellee. 

HENLBT,  0,  J.  The  original  comidalnt  in 
this  cause  was  filed  to  the  La  Forte  ctaKmlt 
court  on  the  9tb  day  of  AprfL,  1881,  and  the 
trial  of  the  cause  which  resulted  In  the  Judg- 
ment from  which  tills  appeal  is  prosecuted 
was  had  at  tbe  November  twm,  1896,  of  tbe 
La  Porte  superior  conrt  Tbe  amended  comr 
plaint  upon  which  tbe  cause  went  to  trial 
was  in  two  paragraphs.  Tbe  first  paragr^b 
alleged,  In  substance:  Tliat  on  tbe  90th  day 
of  AprO,  1880,  tbe  appellee  was  employed  by 
appellant  to  work  in  and  about  appellant's 
lumber  yard.  That  be  was  employed  to  (iter- 
ate what  Is  commonly  called  a  laml)er 
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"BqnlU,"  which  la  a  two-wheeled  truck,  pnlled 
toy  a  team  of  horses,  and  uBed  to  transport 
lumber  from  place  to  place;  that  about  the 
«ald  30th  day  of  April.  1889,  while  appellee 
was  at  work  In  the  proper  discharge  of  hlg 
■duties,  driving  a  team  of  horses,  which  was 
hitched  to  and  hauling  the  said  truck  loaded 
-with  lumber,  and  while  appellee  was  so  driv- 
ing as  aforesaid,  "the  truck  broke;  that  is  to 
say,  that  the  pin  or  key  which  holds  and 
keeps  the  wheel  on  the  axle  was  old  and 
worn  out  and  became  broken,  thereby  per- 
mitting the  wheel  and  axle  to  become  sepa- 
rated, and  thereby  causing  the  aforesaid 
truck  and  the  lumber  piled  thereon  to  fall, 
and  causing  the  lumber  which  was  piled  on 
said  track  as  aforesaid  to  fall  on  the  plain- 
tiff, whereby  one  of  his  legs  was  broken  and 
otherwise  greatly  Injured."  That  appellee 
had  no  authority,  and  It  was  not  his  duty,  to 
examine  or  repair  said  truck,  but  that  his 
duty  was  to  hitch  his  horses  to  the  loaded 
track,  and  to  drive  said  horses  with  said 
load  to  the  place  where  said  lumber  was  to 
be  stacked  or  loaded  onto  cars.  That  the 
breaking  of  said  pin  or  key  was  caused  by 
the  defective  and  unsafe  condition  of  said 
truck,  which  was  unsafe  for  use,  and  worn 
out,  which  condition  was  known  to  appel- 
lant, who  negligently  and  carelessly  used 
said  truck  In  his  business,  but  that  the  condi- 
tion of  said  truck  was  unknown  to  the  appel- 
lee. The  general  allegations  as  to  the  negli- 
gence of  appellant  and  appellee's  freedom 
from  fault  are  found  In  the  complaint,  wlilch 
concludes  with  a  demand  for  Judgment  la 
the  sum  of  $1,999.  The  second  paragraph 
of  complaint  differs  from  the  first  in  but  one 
respect.  It  counts  on  the  appellant's  im- 
plied knowledge  of  the  defect  which  caused 
the  injury  by  reason  of  the  length  of  time 
the  truck  had  been  out  of  order.  Appellant 
demurred  to  each  paragraph  of  complaint, 
which  was  overruled,  and  the  cause  was  put 
at  issue  by  a  general  denlaL  There  was  a 
trial  by  Jury,  and  a  special  verdict  returned, 
which  Is  in  the  form  of  Interrogatories  and 
answers,  as.  is  provided  by  the  act  of  the  gen- 
eral assembly  of  1885,  in  relation  to  special 
verdicts.  Both  parties  to  the  action  moved 
for  Judgment  upon  the  special  verdict.  The 
motion  of  appellee  was  sustained,  and  that 
at  appellant  overruled.  Appellant  moved  for 
a  new  trial,  which  was  denied.  The  errors 
assigned  in  this  court  are:  (1)  That  the  court 
erred  in  overruling  the  demurrer  of  appellant 
to  the  first  paragraph  of  complaint;  (2)  that 
the  court  erred  In  overruling  the  demurrer 
of  appellant  to  the  second  paragraph  of  com- 
plaint; (3)  that  the  court  erred  In  sustaining 
appellee's  motion  for  Judgment  on  the  spe- 
cial verdict;  (4)  that  the  court  erred  In  over- 
ruling appellant's  motion  for  Judgment  on 
the  special  verdict;  (6)  that  the  court  erred 
in  overruling  appellant's  motion  for  a  new- 
trial. 

Counsel  attack  both  paragraphs  of  com- 
Dlalot,  and  argue  the  question'  from  thd 


standpoint  that  appellee's  injury  must  have 
occurred  from  the  risks  and  dangers  natural- 
ly Incident  to  his  employment;  that  the  com- 
plaint does  not  show  that  appellee  was  with- 
out knowledge  of  the  danger  of  the  business 
la  which  he  was  engaged,  etc.  The  com- 
plaint clearly  proceeds  upon  the  theory  that 
appellant's  liability  arises  from  the  fact  that 
he  placed  worn-out  and  defective  tools  in  the 
hands  of  appellee,  his  servant,  and  that  such 
defects  were  known  to  the  master,  and  un- 
known to  the  servant  It  was  not  necessary 
that  the  complaint  aver  that  appellee  care- 
fully examined  the  truck  before  proceeding 
to  use  It,  because,  when  the  master  places  an 
Implement  In  the  hands  of  the  servant,  he, 
the  master,  Impliedly  undertakes  that  it  is 
sound  and  fit  for  the  use  for  which  it  Is  In- 
tended, and  that  he  will  exercise  ordinary 
care  and  prudence  to  keep  It  In  such  coadl- 
tlon.  We  think  both  paragraphs  of  com- 
plaint stated  a  cause  of  action,  and  that  the 
court  did  not  err  In  orerrullng  the  demurrer 
thereto. 

In  this  case  the  Jury  was  required  to  an< 
swer  253  Interrogatories.  It  was  found  by 
the  Jury  that  appellant,  In  the  year  1880, 
operated  and  maintained  a  lumber  yard  in 
the  city  of  Michigan  City,  Ind.,  and  employed 
In  such  work  between  50  and  100  men,  and 
used  In  such  work  between  30  and  52  wheel 
trucks  or  "squills";  that  appellee  was  em- 
ployed to  work  In  said  appellant's  lumber 
yard,  and  that  his  duties  were  to  drive  the 
horses  which  hauled  the  trucks  which  were 
used  In  moving  lumber  from  place  to  place; 
that  the  lumber  was  placed  on  said  trucks  by 
other  employes,  called  "pliers";  that  appel- 
lee was  on  the  30th  day  of  April,  1889,  en- 
gaged as  aforesaid.  In  driving  a  team  of 
.horses  attached  to  a  loaded  truck,  when  the 
truck  broke  down;  that  the  truck  was  load- 
ed with  about  1,000  feet  of  lumber,  which 
was  the  ordinary  load  for  a  truck;  that  ap- 
pellee was  driving  on  the  road  ordinarily  used 
to  drive  upon  In  hauling  lumber  from  the 
place  where  the  truck  was  loaded  to  the 
place  where  he  was  directed  to  take  it;  that 
the  roadway  was  plank,  and  it  was  neces- 
sary, in  driving  a  horse  attached  to  a  loaded 
truck,  that  the  driver  should  walk  closely 
alongside  the  truck,  and  to  hold  the  lines  In 
one  hand,  and  place  the  other  hand  on  the 
lumber  on  the  truck,  to  aid  in  guiding  the 
truck;  that  appellee  was  driving  in  the  man- 
ner last  described  when  the  accident  oc- 
curred; that  no  particular  truck  was  used  by 
appellee,  but  It  was  the  pitactlce  of  the  man 
whose  duty  it  was  to  load  the  trucks  to  take 
any  truck  that  might  be  handy  to  load  upon, 
and  the  men  whose  duty  it  was  to  hitch  to 
and  drive  the  horses  attached  to  the  loaded 
trucks  took  them  as  they  were  loaded;  that 
the  truck  which  broke  down  and  caused  ap- 
pellee's injury  was  hitched  to  In  the  usual 
course  of  the  business,  and  was  driven  by 
appellee  along  said  roadway  In  a  slow  and 
careful  manner,  and,  while  so  driving  said 
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track.  It  broke  down,  and  the  lumber  fell  up- 
OD  apiKllee,  and  caused  the  Injury  for  which 
he  maintalDB  this  action  for  damages.  It 
was  further  found  by  the  Jury  that  appellee 
was  In  full  possession  of  his  mental  faculties, 
had  good  eyesight  and  hearing,  and  that  the 
accident  occurred  In  the  daytime;  that  the 
accident  was  caused  by  the  breaking  of  the 
pin  which  was  used  to  keep  the  wheel  on  the 
axle;  that  the  key  had  become  greatly  worn 
by  constant  use,  and  by  being  rubbed  by  the 
hub  of  the  wheel;  ttiat  the  said  pin  was  cov- 
ered with  oil,  grease,  and  dirt,  and  the  condi- 
tion of  said  plQ  could  have  been  seen  if  the 
oil,  grease,  and  dirt  had  been  removed;  that 
the  appellant  bad  used  said  truck  In  his  lum- 
ber yard  for  nearly  two  years  prior  to  the 
time  appellee  was  Injured,  and  at  no  time 
bad  either  the  appellant  himself  or  any  one 
In  his  behalf  made  any  Inspection  of  said 
truck  or  pin;  that  the  oil,  grease,  and  dirt 
covered  the  pin  and  the  outer  portions  of  the 
hub  of  said  truck  to  such  an  extent  that  ap- 
pellee could  not  see  that  said  pin  was  nearly 
worn  off;  that  appellee  had  no  knowledge  of 
the  worn  and  unsafe  condition  of  said  pin, 
and  that  the  accident  was  wholly  the  result 
of  the  defective,  worn,  and  unsafe  condition 
of  said  pin;  that  appellee  "looked  over"  the 
truck  after  be  had  hitched  the  horse  to  It 
and  before  he  started  with  the  load;  that  the 
truck  was  furnished  appellee  by  appellant 
for  appellee's  use  In  hauling  lumber;  that 
appellant  owned  said  truck,  and  that  he  made 
no  efCort  to  keep  said  track  in  repair;  that 
the  pin  which  held  the  wheel  4n  place  was 
made  of  material  which  with  constant  use 
would  wear  away;  that  said  track  was  in 
constant  use;  that  It  was  no  part  of  appel- 
lee's duty  to  inspect  or  look  over  the  truck, 
or  any  part  thereof;  and  that  he  was  eut 
tirely  Ignorant  of  the  worn  and  defective 
condition  of  the  pin  which  held  the  truck 
wheel  in  place,  and  at  the  time  of  the  acci- 
dent was  acting  In  obedience  to  the  direction 
of  appellaot,  and  in  the  line  of  his  (appel- 
lee's) duty.  The  jury  also  found  fully  the 
extent  and  character  of  appellee's  Injury,  and 
they  further  found  that  appellee  at  all  timos, 
and  under  all  the  facts  and  circumstances, 
as  found  by  the  verdict,  used  that  degree  of 
prudence  and  caution  that  an  ordinarily  pru- 
dent man  would  bare  used  under  similar  dr- 
cumstances. 

Whether  or  not  the  latter  flndlog  would  be 
authorized  In  this  case  is  Immaterial,  as  the 
facts  found  are  full  and  clear,  and  were  suf- 
ficient upon  whlctf  the  court  could,  as  a  mat- 
ter of  law,  adjudge  appellant  guilty  of  neg- 
ligence, and  appellee  free  from  fault.  The 
facts  found,  we  think,  bring  the  case  square- 
ly within  the  law  as  dtated  In  the  recent  case 
of  Railway  Co.  v.  Amos  (Ind.  App.)  48  N.  B. 
854,  where  It  was  said:  "It  Is  the  duty  of 
a  master,  who  employs  a  servant  to  wort 
with  tools  furnished  by  the  former,  to  exer- 
cise ordinary  care  and  diligence  In  providing 
such  tools;  to  furnish  to(^  which  wUl  be  safe 


for  the  servant  in  the  use  thereof  about  the 
master's  business,  pursuant  to  the  contract 
of  employment  It  Is  also  the  master's  duty 
towards  the  servant  to  exercise  a  reasonable 
supervision  over  such  tools,  aud  to  exercise 
ordinary  care  to  keep  them  In  safe  condition 
(or  the  use  of  the  servant  He  cannot  devest 
himself  of  tiie  responsibility  by  delegating 
the  performance  of  such  duties  to  agents  or 
other  servants.  The  master  Is  required  to 
take  notice,  not  only  of  the  deterloratioq  of 
tools  and  appliances  by  continued  use,  but 
also  of  auch  deterioration,  by  natural  or  ordi- 
nary decay,  as  may  be  discovered  by  reason- 
able Inspection,  in  any  material  which  may 
be  provided  by  him  as  tools  or  parts  thereof. 
The  servant  has  a  right  to  rely  upon  the  mas- 
ter's observance  of  these  requirements  and 
performance  of  these  dntiea  The  servant  Im- 
pliedly assumes  the  risks  ordinarily  and  nat- 
urally incident  to  the  particular  service  In 
which  he  voluntarily  engages  as  a  servant 
and  he  Is  bound  to  exercise  ordinary  care  for 
his  own  safety  In  the  use  of  the  implements 
so  provided.  If  he  is  injured  because  of  hie 
own  want  of  such  care,  be  cannot  recover  of 
the  master  because  of  contributory  fault;  and 
if  he  Is  injured  through  want  of  due  care  on 
his  part  yet  without  any  failure  of  the  master 
to  perform  such  duties  on  his  part  the  Injury 
is  to  be  regarded  as  one  the  risk  of  which 
was  assumed  by  tiie  servant  But  the  dn^ 
of  inspection  does  not  lie  equally  upon  the 
master  and  servant  for  the  servant  has  the 
right  to  assume  that  the  master  has  so 
formed  his  duty  that  the  servant  may  rely 
upon  the  safety  of  such  Implements  provided 
by  the  master,  unless  their  defectiveness  Is 
open  to  the  observation  of  ordinarily  prudent 
men,  In  which  case  the  servant  cannot  so 
rely  upon  their  safety;  and.  If  he  voluntarily 
continues  to  use  them  In  such  condition,  he 
assumes  the  additional  risk.  The  implied  un- 
dertaking of  the  master  Is  not  that  the  im- 
plement Is  absolutely  free  from  danger  in 
its  use,  but  that  according  to  Its  kind,  it 
is  sound  and  fit  for  the  use  to  wtdch  It  is  to 
be  put  so  far  as  ordinary  care  and  prudence 
can  discover,  and  that  he  will  exercise  ordi- 
nary care  and  pradence  to  keep  It  In  such 
condition.  These  legal  propositions  are  so  ele- 
mentary, and  are  so  often  stated,  in  sub- 
stance. In  tiie  reported  dedsioas  of  our  state, 
that  this  repetition  of  them  may  seem  usuec- 
essary,"  Applying  the  law  aa  stated  to  the 
facts  aa  found  by  the  special  verdict  in  this 
cause  could  lead  to  but  one  conclusion.  The 
lower  court  did  not  err  In  sustaining  appel- 
lee's motion  for  judgment  upon  the  special 
verdict  and  did  not  In  overmltng  the  mo- 
tion of  the  appellant  tor  Judgm»t  In  his  (ft- 
vor. 

It  is  also  argued  by  counsel  for  appellant 
that  tiie  lower  court  erred  In  giving  certain 
lustractions,  and  in  refusing  to  give  certain 
other  Instractions.  Waiving  the  claim  of  ap- 
pellee's counsel  that  the  lustractions  are  not 
properly  In  the,  record,  it  has  been  repeatedly 
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held  that  the  giving  of  Instructions  generally 
as  to  the  law  of  the  case  Is  Improper  in  cases 
where  the  Jnry  has  beep  ordered  to  return  a 
special  verdict,  and  the  action  of  the  court  In 
glrin^  or  refusing  to  give  such  Instructions 
is  not  reversible  error.  Woollen  v.  Wire,  110 
Ind.  251,  11  N.  E.  236;  Town  of  Kentiand  v. 
Hagen  (Ind.  App.)  46  N,  £.  43;  Board  v. 
Bonebrilke,  146  Ind.  311,45  N.  E1.470.  There  Is 
evidence  In  the  record  which  supports  every 
material  allegation  of  the  complaint  We 
find  no  enot.  Judgment  aflinned. 


tn  IM.  App,  36) 

PEIGHNBR  et  aL  v.  DELANBT. 

(AppeUate  Court  of  Indiana.   Oct  12,  1898.) 

MAuoiom  Frosbcutiox— Plbadiho — SomomoT 
— Hbcohd— Etxdemcb. 

1.  Where  a  complaint  for  malicious  prosecu- 
tion alleges  that  defendaot  corporation,  its 
president  naming  him,  and  its  officers  and 
s^nts,  at  the  iustigatitMi  and  procarement  o£ 
the  company,  falsely  and  maliciously  and  with- 
out probable  cause  procured  plaintiff  to  be  In- 
dicted, etc.,  it  sufficiently  charges  that  the  act 
was  done  by  the  corporation. 

2.  Horner's  Rev.  St  1897.  S  1673  (Bums' 
Bev.  St  1884,  9  1742),  provldea  that  no  indict- 
ment shall  be  nm  pros'd  except  by  order  of 
court  on  motion  of  the  prosecuting  attorney, 
and  that  such  motion  must  be  in  writing,  and 
the  reafons  therefor  must  be  stated.  Hdd,  that 
where  the  venue  of  a  prosecatlon  was  changed, 
and  the  indictment  was  non  pros'd  on  motion 
of  the  prosecuting  attorney,  based  on  a  letter 
from  the  prosecuting  attorney  of  the  county 
where  the  prosecution  was  begun,  which  let- 
ter was  mentioned  in  and  attached  to  the  mo- 
tion, the  letter  was  not  admissible  as  part  of 
the  record  of  the  prosecution  in  an  action 
brought  by  tiie  accused  for  malicious  prosecu- 
tion. 

Appeal  from  circuit  court,  Tipton  county; 
L.  J.  KIrkpatrick.  Judge. 

Action  by  John  Delaney  against  William 
Feighner  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed. 

John  A,  Kersey  and  R.  B.  Beauchamp,  for 
appellants.    Waugh.  Kemp  ft  Wattgli 
Roscoe  Klmple,  for  appellee. 

BLACllK,  J.  The  appellee  sued  the  appel- 
lants, the  Peerless  Stamping  &  Glass  Com- 
pany and  William  Feighner,  to  recover  for 
malicious  prosecution.  The  court  overruled 
a  motion  to  require  the  appellee  to  make 
the  complaint  more  specific,  and  also  over- 
ruled a  demurrer  to  the  complaint  for  want 
of  sufficient  facts.  In  the  meager  reference 
to  these  rulings  tn  one  of  the  briefs  for  the 
Bpp^ants,  the  criticisms  of  the  pleading  seem 
to  be  directed  to  the  allegation  of  the  com- 
plaint that  "the  defendant  William  Feighner 
and  the  said  Peerless  Stamiring  and  Glass 
Company,  by  Its  president,  William  Feigh- 
mr,  and  Its  officers  and  agents,  at  the  Insti- 
gation and  procurement  of  said  company, 
falsely  and  maliciously,  and  without  prob- 
able cause,  procured  the  plaintiff  to  be  In- 
dicted," etc.   This,  we  think,  was  not  mere- 


ly an  alle^tiott  that  the  act  eomplafned  of 
was  done  by  officers  and  agents,  but  was  a 
sufficient  charge  of  the  doing  of  the  act  by 
the  corporation;  and  it  was  not  necessary 
to  state  further  than  was  done  the  names 
of  the  officera  and  agents,  or  their  relation 
to  the  corporation,  or  to  set  forth  particular- 
ly the  manner  In  which  the  defendants  pro- 
cured the  prosecution,  oi*  to  further  show 
that  the  corporation  authorized  or  ratified 
the  action  of  Its  officers  snd  agents.  It  Is 
sufficient  in  pl^dlng,  to  state  the  Issuable 
facts,  without  setting  forth  the  evidence  by 
which  they  are  to  be  proved.  Railway  Oo. 
V.  Savage,  110  Ind.  1B6,  ON.  B.  85;  Bicycle 
Co.  V.  Wmis,  18  Ind.  App.  625,  48  E  646. 
Each  of  the  appellants  answered  by  general 
denial.  There  was  a  special  verdict,  and  the 
court  overruled  separate  motions  of  the  ap- 
pellants for  a  new  trial.  On  the  trial  the 
appellee  offered  in  evidence  a  transcript  of 
the  record  In  the  criminal  prosecution  against 
him,  certified  by  the  clerk  of  the  Miami  cir- 
cuit court  to  which  the  venue  had  been 
changed  from  the  Grant  circuit  court,  where 
the  prosecution  was  commenced.  This  tran- 
script contained  an  entry  of  record  In  the 
Miami  circuit  court  showing  that  Joseph  N. 
TUlett  prosecuting  attorney,  moved  the  court 
to  nolle  prosequi  the  cause;  that  the  court 
sustained  this  motion;  and  that  it  was  or- 
dered "that  said  cause  be,  and  Is  hereby, 
nolle  pros'd,  and  said  defendant  is  now  dis- 
charged without  day."  In  connection  with 
this  entry  In  the  transcript  was  set  out  a 
copy  of  the  motion  of  the  prosecuting  attor- 
ney. This  motion,  omitting  Its  caption  and 
the  signature  thereto  of  said  prosecuting  at- 
torney, was  as  follows:  "Comes  now  Joseph 
N.  Tlllett  prosecuting  attorney  for  the  coun- 
ty of  Miami,  in  the  state  of  Indiana,  and 
moves  the  court  to  enter  a  nolle  prosequi  In 
the  above-entitled  cause,  and  shows  the 
court  that  the  said  cause  Is  In  this  court  upon 
a  change  of  venue  from  Grant  county;  that 
your  petitioner  knows  nothing  of  the  facts 
of  the  case,  but  that  the  prosecuting  attorney 
of  Grant  county,  Orlo  L.  CJline,  desires  the 
dismissal  of  the  case,  because.  In  his  opinion, 
the  state  has  not  sufficient  evidence  to  con- 
vict the  defendant  The  letter  of  said  Orlo 
L.  Cllne  is  attached  hereto."  Following  this 
motion  in  the  transcript  so  offered  In  evi- 
dence Is  a  copy  of  a  letter,  dated  at  Marlon, 
Ind.,  and  addressed  to  J.  N.  Tlllett,  prosecut- 
ing attorney,  Peru,  Ind.,  and  proceeding  as 
follows:  "Dear  Sir:  Your  letter  Informing 
me  of  the  setting  of  case  of  State  of  Indiana 
vs.  Delaney,  on  charge  of  arson,  was  re- 
ceived in  due  course  of  mall.  I  have  come 
to  the  conclusion,  after  consulting  with  the 
parties  that  know  about  the  facts,  that  there 
is  not  Sufficient  evidence  to  secure  a  convic- 
tion, and  suggest  for  that  reason  the  case  be 
dismissed,  whenever  you  see  fit  to  do  so.  I 
never  did  think  the  case  a  very  good  one. 
All  tiie  evidence  we  have  Is  circumstantial. 
No  one  of  our  witnesses  can  identify  the  de- 
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fendan^  and  not  eTcn  give  tiielr  best  Judg- 
ment Bs  to  the  person  being  the  defendant 
altbongb  two  of  our  witnesses  saw  Ibe  party 
wbo  attempted  to  burn  the  building,  and 
they  are  botb  acquabited  with  tbe  d^end- 
ant.  I  don't  tUnk  It  Is  proper  to  take  tbe 
time  of  tbe  court  to  try  tbe  case,  when  we 
have  no  stronger  evidence  than  we  have. 
Tours,  truly,  Orlo  U  Cllne."  The  appellants 
objected  to  tbe  Introduction  and  readbig  to 
the  Jury  of  that  portion  of  this  transcript 
which  consifited  of  a  copy  of  tbe  letter  pur- 
porting to  hare  been  written  by  the  prosecut- 
ing attorney  of  the  Orant  circuit  court  to  the 
prosecuting  attwney  of  the  Miami  circuit 
court;  but  tbe  court  overruled  the  objection, 
and  pmaitted  the  entire  transcript  to  be 
read  in  evidence.  It  cannot  be  doubted  tliat 
such  a  letter  In  evidence  would  be  Influential 
with  the  Jury.  It  Is  manifest  that.  If  the 
letter  alone  were  offered  In  evidence  on  the 
trial  of  tbe  case  at  bar,  It  would  be  Inadmis- 
sible. It  seems  to  have  been  admitted  be- 
cause It  was  regarded  as  a  part  of  the  rec- 
ord of  the  criminal  prosecution,  whose  termi- 
nation tt  was  proper  to  prove  by  the  recs 
ord  of  the  Miami  circuit  court  The  stat- 
ute (section  1973,  Homer's  Bev.  St.  1897; 
section  1742,  Bums'  Bev.  St  1884)  provides: 
*'No  Indictment  shall  be  non  pressed  or  in- 
formatlon  dismissed  »cept  by  order  of  the 
court  on  motion  of  the  prosecuting  attorney; 
and  such  motion  must  be  in  writing,  and 
tbe  reasons  therefor  must  be  stated  In  such 
motion  and  read  in  open  court  before  sncb 
ordw  Is  made."  We  are  not  required  to  de- 
termine whether  or  not  Ihe  written  motion 
of  tbe  prosecuting  attorney  on  which  alone 
an  Indictment  may  be  non  pros'd  Is  neces- 
sarily a  part  of  the  record  without  a  bill  of 
exceptions.  The  motion  set  forth  In  the  tran- 
script offered  in  evidence  is  not  one  imme- 
diately relating  to  and  founded  upon  mat- 
ters of  record  In  the  cause  In  which  the  mo- 
tion was  made,  but  is  one  founded  on  rea- 
sons ttierein  stated,  which  are  not  matters 
of  record  In  that  cause.  Perhaps,  therefore, 
It  should  not  be  regarded  as  a  direct  motion 
conBtltutlng  a  part  of  the  record.  See  El- 
liott, App.  Proc.  S  191.  But  even  If  the 
motion  Itself  be  properly  regarded  as  a  direct 
motion,  and  as  constituting  a  part  of  tbe 
record,  the  letter  submitted  with  the  motion 
In  support  of  Its  statement  of  reasons  why 
tlie  indictment  should  be  non  pros'd  did  not 
constitute  a  part  of  the  record.  The  proper 
purpose  of  the  appellee  in  the  case  at  bar,. 
BO  far  as  the  record  of  tbe  Miami  circuit 
court  was  concerned,  was  to  prove  tbe  exist- 
ence of  the  criminal  prosecution  as  alleged, 
and  its  ending  with  the  discharge  of  the  ap- 
pellee, before  the  commencement  of  tbe  ac- 
tion for  damages.  This  proof  could  have 
been  made  without  the  reading  of  the  let- 
ter In  evidence,  and  tbe  letter  (uuld  not  add 
anything  proper  to  the  same  effect  The 
Judgment  Is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 


(SL  Znd.  App.  40 
DUTTON  T.  BNSLBT. 
(Appellate  Court  of  Indiana.   Oct  13.  1898.) 

BSTOFPBL— FlXTOaU— iNTBimOH— UlSTAKB. 

1.  The  owner  of  land  mortgaged  it  and  with 

the  monev  thereby  obtained  erected  a  hoase. 
erroneously  supposing  it  to  be  on  her  land. 
Afterwards,  having  learned  that  the  honse  was 
on  the  land  of  an  adjoining  owner,  she  sold  her 
land,  representing  that  the  house  was  on,  and 
a  part  of.  the  realty  conreyed.  Thereafter 
the  mortgage  was  foreclosed,  and  the  foreclo- 
snre  purchaser  removed  the  house  onto  the 
land  purchased,  for  which  act  the  original  own- 
er sued  him  as  for  a  conversion.  Hdd,  that 
plaintiff  was  estopped  from  asserting  title  to 
the  house  on  account  of  her  representations  to 
her  grantee. 

2.  Where  a  house  is  erected  on  the  land  of 
an  adjoining  owner  as  a  permanent  fixture  to 
be  used  for  a  residence,  it  becomes  a  fixture 
to  the  property  of  the  adjoining  owner,  not- 
withstanding the  house  is  merely  set  on  blodu. 

Appeal  from  circuit  court  Pulaski  county; 
G.  W.  Beeman,  Judge. 

Action  by  Sarah  E.  Ensley  against  Lewis 
Dutton.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Beversed. 

Stels  &  Hathaway,  for  appellant  John  O. 
Nye,  tor  appellee. 

WILBT,  J.  Appellee  was  plaintiff  below, 
and  sued  appellant  for  the  alleged  wrongful 
conversion  of  a  certain  frame  dwelling  bouse. 
The  issue  was  Joined  by  a  general  denial, 
trial  by  the  court  special  finding  of  facts 
made,  conclusions  of  law  tiiereon,  and  Judg^ 
ment  for  appellee.  The  court  found  that  ap- 
pellee,' on  the  9th  day  of  October,  :^89,  was 
tbe  oymer  of  the  W.  %  of  the  S.  E.  %  of 
section  7,  township  30,  range  2  W.,  in  Pulas- 
ki county,  Ind.;  that  on  said  day  she  ex- 
ecuted a  mortgage  on  said  land,  her  husband 
Joining  her,  to  tbe  state  of  Indiana,  to  se- 
cure a  school  fund  loan  for  $  ;  that  with 

a  part  of  the  money  so  borrowed,  appellee, 
In  1887.  built  the  house  in  controversy,  but 
by  mistake  built  It  on  land  of  one  Morrison, 
which  was  adjoining  her  land  above  de- 
scribed; that  .on  September  23,  1889,  appel- 
lee conveyed  said  land  by  waminty  deed, 
her  busband  joining,  to  George  T.  Bouslog; 
tbat  on  the  same  day  said  Bouslog  conveyed 
said  land  to  appellee's  husband;  that  on 
May  16.  1891,  William  Ensley,  the  appellee 
Joining  with  him  as  his  wife,  conveyed  by 
warranty  deed  said  land  to  Edwin  J.  Short; 
that  when  Bald  land  was  sold  to  said  ^oxt, 
the  agent  of  the  Ensleys  showed  said  house 
as  a  part  of  the  Improvements  on  said  land, 
but  nothing  was  said  as  to  what  land  said 
bouse  was  upon;  that  on  July  17.  1891,  said 
Short  and  wife  conveyed  said  real  estate  to 
one  Butterfleld;  that  said  building  wad  set 
on  blocks  about  18  Inches  high,  but  was  not 
made  fast  to  said  blocks;  that  when  appel- 
lee erected  said  building  she  supposed  she 
was  putting  it  on  her  own  land,  as  above 
described,  and  did  not  learn  to  the  contrary 
until  after  she  moved  into  it;  tbat  abe  did 
not  know  for  about  15  months  that  said 
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building  was  on  the  MorrisoD  land;  that 
about  5  moDtfas  after  she  learned  that  said 
honse  was  situated  on  Morrison's  land  she 
and  her  husband  moved  away,  but  employed 
persons  to  look  after  it  for  her;  that,  the 
Interest  on  said  loan  being  In  default,  said 
land  was  sold  by  the  auditor  In  March,  1803, 
and  bid  in  by  one  Benson  for  $335.90,  the 
amount  then  due;  that  said  auditor  conveyed 
said  land  by  deed  to  said  Benson;  that  before 
the  commencement  of  this  action  said  Benson 
conveyed  said  land  by  quitclaim  to  appellant; 
that  In  the  faU  of  1893,  appellant,  without 
appellee's  permission,  removed  said  house, 
and  converted  It  to  his  own  use;  that  It  was 
of  the  value  of  $50;  that  in  May,  1891,  said 
William  Ensley  and  appellee,  his  wife,  placed 
said  real  estate  in  the  bands  of  one  Hey,  as 
agent,  for  sale;  that  they  described  the  im- 
provements thereon.  Including  the  house  In 
controversy,  and  that  when  said  real  estate 
was  sold  to  said  Short  said  house  was  taken 
into  account  as  a  part  of  the  improvements 
thereon;  that  prior  to  the  commencement  of 
this  action  appeUee  did  not  make  any  de- 
mand on  appellant  for  the  return  of  said 
bouse,  or  payment  for  the  same;  and  that 
when  said  house  was  built  It  was  placed 
where  It  was  by  mistake.  As  a  conclusion 
of  law  the  court  stated  that  appellee  was 
entitled  to  recover  of  appellant  $50,  and  ren- 
dered Judgment  accordingly.  Appellant's 
motion  for  a  new  trial  was  overruled. 

The  errors  assignedare:  (1)  Overruling  the 
motion  for  a  new  trial,  and  (2)  that  the  court 
erred  in  ts  conclusion  of  law.  For  a  cor- 
rect disposition  of  the  controlling  question  In 
the  case,  we  need  only  consider  the  assign- 
ment of  error  calling  in  question  the  conclu- 
sion of  law  as  stated  by  the  court  From 
the  finding  of  facts  it  is  clear  that  appellee 
and  her  husband  knew,  before  they  placed 
the  land  In  the  hands  of  their  agent  for  sale, 
that  the  house  in  controversy  was  not  on  the 
land  owned  by  them,  or  either  of  them,  but 
was  on  the  land  of  Morrison.  Notwithstand- 
ing this  fact,  they  represented  to  their  agent 
that  the  house  was  on  this  land;  was  a  part 
of  the  improvements  thereon;  that  it  was  so 
represented  to  Short,  the  purchaser,  and  tak- 
en into  account  In  the  sale  to  him.  It  thus 
appears  that,  while  the  house  was  not  on 
the  laud  owned  by  appellee,  and  afterwards 
by  her  husband,  they  parted  with  the  title, 
and  upon  their  representations  the  bouse  was 
taken  Into  account  as  a  part  of  the  improve- 
ments of  the  real  estate,  and  considered  in 
arriving  at  the  value  thereof;  and  that  they 
received  the  benefit  of  it  This  was  such  a 
fraud  on  the  purchaser  that  appeUee  cannot 
now  be  heard  to  complain.  By  her  represen- 
tations, or  being  a  party  to  the  representa- 
tions made  by  her  husband,  whatever  title 
■he  had  to  the  house,  if  any,  she  parted  with. 


and  she  Is  now  estopped  from  asserting  title.. 

But  there  Is  another  reason  why  appellee 
is  not  entitled  to  recover  under  the  facts 
found,  and  that  is,  It  is  not  shown  that  she 
was  the  owner  of  the  dwelling  house  In  ques- 
tion, or  that  she  was  entitled  to  the  posses- 
sion thereof.  The  findings  show  beyond 
all  question  that  appellee  erected  the  house 
on  the  real  estate  of  Morrison,  and  that  she 
intended  that  it  should  be  a  permanent  fix- 
ture, and  that  it  was  to  be  used  for  a  resi- 
dence. The  manner  In  which  the  house  was 
placed  on  and  attached  to  blocks  can  have 
no  bearing  in  determining  the  question  as 
to  whether  it  must  be  regarded  as  person- 
al or  real  property.  The  modem  authorities 
no  longer  adhere  to  the  doctrine  that  physi- 
cal annexation  Is  the  proper  criterion  by 
which  to  determine  whether  a  fixture  is  real 
or  personal  property.  Ballroad  Co.  t.  Mor- 
gan, 42  Kan.  23,  21  Pac.  809,  and  22  Pac.  995, 
16  Am.  St  Bep.  471;  Melg's  Appeal,  62  Fa. 
St  28.  In  the  case  of  Blnkley  v.  Forkner, 
117  Ind.  176,  19  N.  E.  753,  the  court  said: 
"The  united  application  of  these  requisites 
is  regarded  as  the  true  criterion  on  .an  im- 
movable fixture:  (1)  Real  or  constructive  an- 
nexation of  the  article  in  question  to  the 
freehold;  (2)  appropriation  or  adaptation  to 
the  use  or  purpose  of  that  part  of  the  realty 
with  which  It  is  connected;  (3)  the  intent  of 
the  party  making  the  annexation  to  make  the 
article  a  permanent  accession  to  the  free- 
hold." This  court,  in  Improvement  Co.  v. 
Reddick,  18  Ind.  App.  610,  47  N.  B.  848,  by 
Robinson,  J.,  quoted  approvingly  the  rule 
laid  down  In  Binkley  v.  Forkner,  supra,  and 
cited  many  authorities  in  support  of  it  We 
still  adhere  to  that  doctrine.  Nor  can  the 
fact  that  appellee  built  the  house  on  Mor- 
rison's land  by  mistake,  measured  by  the 
subsequent  facts  in  the  case,  and  the  acts  of 
appeUee,  change,  modify,  or  abrogate  the 
rule.  In  Seymour  v.  Watson,  5  Blackf.  555, 
it  was  held  that  where  a  fence  was  built  by 
mistake  on  adjoining  lands,  where  the  party 
building  the  fence  supposed  he  was  building 
on  his  own  land  for  the  purpose  of  Inclosing 
It  the  fence  so  built  became  realty,  and  pass- 
ed with  the  land.  In  that  case  it  was  said: 
"It  is  a  general  principle  that  all  permanent 
buildings  follow  the  tenure  of  the  soil  on 
which  they  are  erected."  See,  also,  Hamil- 
ton T.  Huntley,  78  Ind.  621.  The  house  In 
question  became  a  fixture  to  the  freehold  of 
Morrison.  Under  the  findings  there  Is  no 
fact  found  which  would  change  its  character, 
and  It  clearly  appears  that  appellee  has  not 
shown  that  she  was  nither  the  owner  or  en- 
titled to  the  possession,  and  hence  she  has 
shown  no  right  to  recover.  The  judgment 
Is  reversed,  with  instructions  to  the  court 
below  to  restate  Its  conclusion  of  law,  and 
render  jadgtnent  for  appeUiutt 
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(173  111.  608) 

ST.  LOUIS  &  a  R.  CO.  et  at  t.  POSTAL 
TEL.  Ca  OF  ILLINOIS. 
(Sapreme  Court  of  IllinoiB.   Jnne  18,  1808.) 

BMINKNT  DOMAIK  —  BUMMOXS  —  PaRTIBB— PLBAIT 

tXGS — JU  UISDICTION— DAH  A  SSB— ETI- 
[IBXCB — Jt'DOMBHT. 

1.  Under  Emiaent  Domain  Act,  I  2,  provid- 
Ing  that  the  party  seeing  the  ctmdeinnation 
shall  apply  to  the  judge  of  the  circuit  or  county 
court  either  in  vacation  or  term  time;  and  sec- 
tioQ  3.  )>rovic]ing,  if  the  petition  is  presented 
to  a  jndfre  tn  T&cation,  the  judge  iball  note 
thereon  the  day  of  presentatloi^  and  when  he 
will  bear  the  same,  and  shall  order  the  issue  of 
summons, — the  proceeding,  though  in  vacation, 
is  one  in  court,  so  that  the  summons  Is  properly 
returnable  to  the  court  instead  of  the  judge. 

2.  Failure  to  make  a  mortgagee  defendant  in 
condemnation  proceedings  does  not  entitle  the 
mortgagor  or  lessee  to  have  the  proceedings  dis> 
missed. 

3.  Petition  to  condemn  right  of  way  for  a 
telegraph  line  along  a  railroad  right  «t  way 
need  not  locate  eacn  pole,  or  state  how  many 
wires  are  to  be  put  on  the  cross-arms. 

4.  Petition  In  condemnation  proceedings  need 
not  show  in  the  exact  words  of  the  statute  that 
compensation  cannot  be  agreed  on  by  the  parr 
ties,  but  any  words  afflrmatiyely  showing  this 
will  snfflce. 

5.  Petition  to  condemn  right  of  way  for  tel- 
egraph line  on  a  railroad  right  oC  way  may 
show  by  its  description  of  the  location  of  the 
telegraph  line  that  such  line  will  not  incom- 
mode the  public  ase  of  the  railroad. 

6.  Rev.  St.  c.  134,  |  2.  authorizing  a  tele- 
graph company  to  construct  lines  "along  and 
upon  a  railroad,"  and  section  3,  giving  such 
company  power  to  exercise  the  right  of  eminent 
domain,  authorize  coudemnation  of  right  of 
way  lengthwise  on  the  right  of  way  of  a  rail- 
road company. 

7.  Petitioner  for  condemnation  of  right  of 
way  for  telegraph  line  need  not  file  a  plat  of 
the  location  of  the  proposed  Kne,  where  it  wonld 
not  give  a  more  intelligible  statement  €a  the 
manner  of  the  proposed  construction  than  is 
set  out  in  the  petition. 

8.  A  real  effort  to  agree  on  compensation  for 
right  to  construct  a  telegraph  line  on  a  railroad 
right  of  way,  so  as  to  authorize  condemnation 
proceedings  for  such  right,  is  shown  by  evi- 
dence that  the  railroad  company  refused  to 
make  an.v  agreement  allowing  such  construc- 
tion, on  the  ground  of  a  prior  agreement  giving 
exclusive  rignts  to  another  telegraph  company. 

9.  Where  petttitm  to  condemn  right  of  way 
for  telegraph  line  along  a  railroad  right  of  way 
describes  the  whole  railroad  right  of  way,  a 
cross  petition  Is  not  necessary  for  recovery  of 
damages  to  the  part  not  sought  to  be  taken. 

10.  Condemnation  may  be  had  In  one  countv 
of  right  of  way  for  telegraph  line  along  a  rail- 
road right  of  way  extemung  through  several 
counties;  Rev.  SL  e.  134,  |  3.  authorizing  it  to 
be  taken  In  the  manner  provided  for  the  exer- 
cise of  the  right  of  eminent  domain;  Eminent 
Domain  Act,  {  2,  providing  that  one  authorized 
to  condemn  proper^  may  apply  to  the  judge  of 
the  county  court  where  any  part  of  the  proper- 
ty Is  situated;  and  Prac.  Act,  {  2,  authorizing 
an  action  agalnrt  a  railroad  company  to  he 
brought  in  any  county  through  whidi  its  road 
runs. 

11.  Though  the  eminent  domain  act  contains 
no  provision  for  recording  a  condemnation 
Jadimient  In  any  other  county  than  that  in 
wbl<^  It  Is  rradered,  it  may  be  recorded  In  oth- 
er counties  in  which  are  parts  of  the  land  con- 
demned. 

12.  Eminent  Domain  Act,  I  9,  providing  that 
the  jury  shall,  at  the  request  of  cither  party, 
go  on  the  land  sought  to  be  taken  or  damaged, 
and  examine  it,  does  not  require  them  to  go 


along  the  entire  line  of  a  railroad,  along  which 
right  of  way  for  telegraph  line  is  lieing  con- 
demned ;  it  not  being  shown  that  the  right  of 
way  differs  in  other  places  from  the  part  on 
which  the  jury  goes. 

13.  So  far  as  concerns  the  qnestifHi  of  compen- 
sation and. damages  in  proceedings  to  condemn 
ri^t  of  way  for  telegraph  line  along  a  railroad, 
the  land  taken  is  only  the  porUon  occupied  by 
the  poles,  though  other  parte  may  be  damaged 
by  erection  of  the  poles  and  stringing  the  wires. 

14.  Stipulation,  in  petition  to  condemn  right 
of  way  for  telegraph  line  along  railroad  right 
of  way,  that  If  ever  the  railroad  company  de- 
sires to  diange  location  of  its  tracks,  or  coo- 
Btruct  new  ones,  petitioner  will  remoTe  the 
poles  to  such  other  points  on  the  ririit  of  way 
as  said  company  shall  designate,  Is  binding  on 
petitioner,  and  so  affects  the  Question  of  dsuH 

flfon  the  question  of  compenBation  for  con- 
demnation of  a  right  of  way  for  a  telegraph 
line  along  a  railroad  right  of  way,  It  cannot 
be  shown  what  rent  was  stipulated  In  a  lease 
by  the  railroad  company  to  another  telmrai^ 
company  giving  it  exdnalve  use  of  the  railroad 
right  of  way;  sndi  lease  being  rold  aa  creating 
a  monopoly. 

16.  Even  if  the  amount  paid  by  a  telegranh 
company  to  a  railroad  company  for  use  of  its 
right  of  way  la  competent  on  the  question  of 
compensation  in  proceedings  by  another  tele- 
graph company  to  condemn  right  of  way  f<w  its 
line,  evidence  that  the  rent  was  the  priTilege 
given  the  railroad  to  use  the  telegr^h  line  for 
Its  own  businesB  Is  too  indefinite. 

17.  Defendant  cannot  complain  that,  while  a 
petition  asked  for  condemnation  of  right  of 
way  for  the  entire  distance  between  two  placeSf 
the  verdict  and  judgment  did  not  give  him 
right  of  way  for  the  fall  distance. 

18.  Judgment  in  proceedings  to  condemn  right 
of  way  for  telegraph  line  along  a  railroad  right 
of  way  is  not  void  for  uncertainty  because, 
like  title  petition,  locating  the  line  In  the  alter- 
native, as,  "at  a  distance  of  not  less  than  25 
feet  from  the  outer  edge  of  said  railroad  track 
upon  the  ea9t  side  of  said  track,  <x  at  such  points 
as  may  be  agreed  upon"  by  the  partiea. 

Carter,  a  J.,  and  Cartwright,  J.,  dissenting. 

Appeal  from  Jackson  county  court. 

Condemnation  proceedings  by  the  Postal 
Telegraph  Company  of  Illinois  against  the 
St  Louis  &  Cairo  Railroad  Company  and  an* 
other.  Judgment  for  petitioner.  Defend- 
ants appeal.  Affirmed, 

This  Is  a  petition,  filed  on  June  4,  1897,  in 
the  county  court  of  Jackson  county,  by  the 
appellee,  a  telegraph  company,  organized  un- 
der the  laws  of  Illinois  on  April  20,  1887, 
for  the  purpose  of  condemning  a  right  of- 
way  for  its  telegraph  line  upon  and  along 
the  right  of  way  of  the  St  Louis  &  Cairo 
Railroad  Company,  from  Cairo,  In  Alexander 
county,  to  East  St  Louis,  In  St  Clair  coQaty, 
a  distance  of  about  152  miles.  The  petition 
alleges  that  the  St  Louis  &  Cairo  Railroad 
Company  was  a  corporation  under  the  laws 
of  Illinois,  and  owned  all  the  right  of  way  of 
the  railroad  extending  from  East  St  Louis 
to  Cairo;  that  on  February  1, 18S6,  said  rail- 
road company  leased  to  the  Mobile  &  Ohio 
Railroad  Company  said  right  of  way  for  a 
term  of  45  years;  that  said  Mobile  &.  Ohio 
Railroad  Company  was  In  possession  and 
control  of  said  right  of  way  and  railroad; 
that  said  right  of  way  la  100  feet  wide,  and 
extends  the  entire  length  of  said  raUnad 
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from  East  St  Loots  to  Its  terminal,  in  Cairo; 
that  aald  railway  from  East  St  Lonla  to 
Cairo  IB  a  single  line,  omstracted  at  tbe  cen- 
ter of  the  right  of  way;  tliat  tha  trade  Is 
about  4  feet  and  8%  In^aea  gaugCt  with, 
switches,  turnouts,  eta,  such  as  are  neces- 
sary  to  operate  a  single-track  railway;  that 
the  right  of  way  extends  abont  60  feet  wide 
from  a  line  along  the  center  between  the 
rails  of  the  main  track.  The  oUier  alKga- 
tlona  of  the  petition,  so  far  as  It  is  necessary 
to  refer  to  Uiem,  are  set  forth  In  the  opinion. 

The  defendants  entered  a  special  aiipear- 
auee,  and,  on  the  day  set  for  the  trial,  moved 
to  qnasb  the  snmmons,  and  also  made  a  num- 
ber of  motlwa  to  dismiss  the'  petition  upcm 
several  grounds,  which  are  roferred  to.  in 
the  oplnlcn.  Th«  appellant  the  Bt  Louis  ft 
Cairo  Railroad  Company  also  filed  a  demur- 
rer, specifying  Tarions  causes  of  demurrer, 
moat  of  which  were  ttie  same  in  substance  as  ■ 
the  gromulB  alleged  in  support  of  the  motions 
to  dismiss  the -petition.  The  motion  to  re- 
quire the  petitioner  to  furnish  a  more  partic- 
ular description  of  tiie  proposed  location  of 
the  line  of  ;^egrfQ>h  over  the  right  of  way 
of  the  defendants  was  'sustained.  The  de- 
murrer was  also  sustained  so  far  as  it  al- 
leged that  flie  petition  did  not  contain  a  suffi- 
cient description  of  the  property  songbt  to 
be  condemned,  or  of  tiie  proposed  telegraph 
line  to  be  erected.  An  the  other  motiois  to 
dismiss  were  orermled,  and  the  demurrer 
to  the  petition  was  also  orermled,  except  as 
to  tite  ground  of  demurrer  already  stated. 
The  petitioner  thml  amended  Ito  petition,  so 
as  to  describe  more  particularly  the  property 
sought  to  be  condemned,  and  tiie  pnqposed 
location  of  the  telegraph  line  to  be  built 
The  defendants  tli«i  traversed  each  and  evr 
ery  of  tiie  allegations  of  the  petitttm,  as 
amended,  and  called  for  proofs.  The  peti- 
tioner then  introduced  its  certificate  of  in- 
corporation, and  cmtaln  testimony  to  show 
that  it  cmrid  not  agree  with  the  appellants 
as  to  the  CDmpensation  to  be  paid.  It  also 
offered  a  copy  of  tiie  resolution  of  Its  board 
of  directors,  anthtniatng  the  location  and  con- 
struction of  tbe  telegraph  line  upon  said 
right  of  way.  ^le  court  found  the  issues 
for  the  petitioner,  and  adjudged  that  It  was 
entitled  to  maintain  tbe  proceeding,  and  or^ 
dwed  the  cause  to  proceed  to  trial  before  a 
jury  npcm  the  issue  of  compensation  and 
damages.  A  trial  was  had,  and  an  award 
was  found  by  the  jury;  but,  both  the  peti- 
tions and  the  defendants  having  moved  for 
a  new  trial,  the  same  was  granted.  On  July 
601  the  defendanto  again  appeared,  and  made 
motions  to  qnath  tiie  summons  and  dismiss 
tiie  amended  petitions,  which  motions  were 
overruled.  Defendants  then  reflled  their 
or^^inal  demurrer  upon  the  same  grounds  as 
those  already  stated,  irtilch  was  also  over- 
ruled. Defendants  then  traversed  all  the 
aUegattons  of  the  amended  petition;  but  the 
court  ruled  that  its  finding  at  the  former 
trial  iipon  said  Issues,  which  was  in  favor 


of  tite  petitioner,  should  still  stand  as  the 
Judgment  of  the  court  Tbe  d^wdants  then 
moved  for  leave  to  file  a  cross  petitimi,  which 
was  denied,  ^nie  jnry  was  called,  and  evi- 
dence was  submitted  upon  tiie  question  of 
compensation  and  damages.  At  the  close  of 
the  evidence,  defendanto  moved  ttie  court  to 
direct  the  Jury  to  go  upon  the  land  sought 
to  be  condemned  in  the  counties  of  St  CUalr, 
Monroe,  Bando^^  Perry,  Jackson,  Union, 
and  Alexander,  to  view  the  premises.  This 
motion  was  overruled. 

The  jury  returned  a  verdict  as  follows: 
*^e,  the  undersigned  junnrs,  b^  to  n^rt 
that  after  hearing  tbe  evidence  in  the  above- 
styled  cause,  and  having  gone  viptm  the  laads 
and  light  of  way  sought  to  be  taken  and 
damaged,  and  determined  upon  the  cmnpen- 
satlon  and  damages  that  it  would  be  just  for 
13ie  petitioner  to  pay  the  defendants,  we  find 
and  have  ascertained  that  the  Just  compoiBa- 
tion  to  be  made  to  the  St  Louis  and  C^ro 
Bailroad  Company  for  taking  and  damaging 
their  lands  and  i^ht  of  way  described  in  tiie 
petition  for  a  right  of  way  to  coiutruct  and 
maintain  a  telegraph  line  and  orect  telegraph 
poles  at  a  distance  of  about  ooe  hundred  and 
seventy>five  feet  from  each  other,  over  tbe 
right  of  way  of  defeidant  the  St  Loi^  and 
Oalro  Railroad  Company,  at  a  distance  of  not 
leas  than  tweuly-flve  feet  from  the  outer  edge 
of  said  railroad  back,  upon  the  .east  side 
thereof,  or  at  such  point  as  may  be  agreed 
upon  by  the  petitioner  and  the  railroad  com- 
pany operating  said  road,  be^nning  at  the 
corporation  line  of  said  railroad  of  tlie 
of  Bast  Bt  Louis,  Illinois,  ai^  extending 
sontheriy  through  the  counties  of  St  Glair, 
Monroe,  Randolph,  Perry,  Jackson,  Union, 
and  Alexander,  to  the  coipcnation  line  of 
the  cl^  of  Cairo  In  the  atete  of  Illinois,  to  l>e 
the  sum  of  989.  And  we  find  the  just  com- 
pensation and  damages  to  be  paid  to  the 
Mobile  and  Ohio  Railroad  Company  for  sncb 
taking  of  said  premises  to  be  tiie  sum  of 
one  dollar."  After  tiie  verdict,  and  before 
the  Jury  was  dlsdiarged,  the  defendanto 
moved  the  court  to  go  upon  all  the  lands  de> 
scribed  In  the  petition  In  said  several  cmn- 
tles,  and  view  the  same;  and,  to  support  of 
said  motion,  submitted  an  affidavit  of  the 
sheriff,  showing  that  the  Jury  had  gone  to 
view  the  land  to  question  lumn  said  right  of 
way  withto  the  limits  of  the  dty  of  Mur< 
physboro,  and  for  a  distance  of  two  mUes 
south  thereof  and  one  mile  north  thereof, 
making  a  totel  distance  of  about  three  mUea. 
This  motion  was  overruled,  and  Judgment 
was  entered  on  the  verdict  The  present  ap- 
peal Is  prosecuted  from  the  Judgment  so  en* 
tered  by  the  county  court 

-Ritchie,  BSher  ft  WooUey  and  John  H.  Her- 
bert, for  appellants.  Loesch  Bros,  ft  Howell, 
Frank  J.  Loesch,  and  J.  B.  Mcintosh,  for  ap- 
pellee. 

BLAGBUDBR,  J.  (after  steting  the  facts). 
1.  The  defendants,  limiting  their  appearance 
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for  the  purpose,  mored  to  quash  the  sum- 
mons,  upon  the  ^ound  that  this  proceeding 
was  begun  tn  vacation,  and  summons  was 
returnable  to  the  court,  and  not  to  the  Judge. 
This  motion  was  properly  overruled.  The 
contention  of  the  appellants  Is  that  the  coun- 
ty court  obtained  no  Jurisdiction  of  them  by 
the  service  of  summons,  because  the  sum- 
mons was  returnable  to  the  court,  instead 
of  being  returnable  to  the  Judge  of  the  court. 
Section  3  of  the  eminent  domain  act  provides 
that,  If  the  petition  is  presented  to  a  judge 
in  vacation,  the  Judge  shall  note  thereon  the 
day  of  presentation,  and  shall  also  note  there- 
on the  day  when  be  will  hear  the  aame,  and 
shall  order  the  Issue  of  summons,  etc.  This 
cause  was  set  to  be  beard  on  June  23,  1897, 
which  was  in  vacation.  Section  2  of  the 
eminent  domain  act  also  provides  that  the 
party  seeking  condemnation  shall  apply  to 
the  Judge  of  the  circuit  or  coimty  court,  ei- 
ther In  vacation  or  term  time.  While  it  is 
true  that  the  act  makes  use  In  several  of  its 
sections  of  the  expression  "judge  or  court," 
yet  it  was  not  the  Intention  of  the  act  to 
provide  two  tribunals  for  the  bearing  of 
condemnation  cases,— one,  the  Judge,  as  an 
Individual;  and  the  other,  the  court,  as  a 
Judicial  tribunal  The  Judge  cannot  exercise 
Judicial  power,  except  when  sitting  as  a 
court,  and  not  as  an  individual.  Whether 
the  proceeding  be  In  vacation  or  term  time, 
it  is  a  proceeding  in  court  Therefore  the 
summons  was  properly  made  returnable  to 
the  county  court,  instead  of  the  Judge.  Such 
was  the  view  of  this  court  In  reference  to  the 
contention  here  made  upon  this  point  when 
It  was  urged  In  Bowman  t.  Railroad  Ca,  102 
III.  459. 

2.  It  is  claimed  that  the  petition  should 
have  been  dismissed,  upon  a  motion  made  for 
that  purpose,  for  want  of  necessary  parties 
thereto.  In  support  of  this  motion,  the  a{>- 
pellants  submitted  an  affidavit  showing  that 
the  railroad  right  of  way  was  subject  to  a 
mortgage  or  deed  of  trust  executed  by  the  St. 
Louis  &  Cairo  Railroad  Company  to  certain 
trustees,  to  secure  a  certain  amount  of  in- 
debtedness, and  also  showing  that  said  trus- 
tees were  dead,  and  that  certain,  successors 
in  trust  bad  been  appointed  In  their  places. 
The  motion  to  dismiss  was  based  upon  the 
fact  that  these  mortgagees  or  trustees  were 
not  made  parties  defendant  to  the  petition 
to  condemn.  As  the  mortgagees  were  in- 
terested parties,  they  should  have  been  made 
defendants.  But  the  failure  to  make  them 
defendants  cannot  be  taken  advantage  of  by 
the  appellants,  one  of  whom  is  the  mort- 
gagor, and  the  other  the  leasee  of  the  mort- 
gagor. "An  omission  of  any  proper  party 
will  not  invalidate  the  proceedings  as  against 
such  persons  as  are  made  parties.  The  only 
consequence  is  that,  as  against  the  omitted 
party,  the  condemnation  is  nugatory."  7 
Enc.  Pi.  &  Prac.  p.  504.  The  mortgagees, 
not  being  made  parties,  would  be  left  un- 
affected as  to  their  Interests  by  tbe  Judgment 


of  condemnation.  The  condemnation  1b  nu- 
gatory as  to  them,  but  not  Invalid  aa  to  tbe 
appellanta.  A  party  will  not  be  permitted  In 
a  court  of  review  to  take  advantage  of  au 
error  that  does  not  injuriously  affect  himself 
or  his  interests.  Bowman  v.  Railroad  Co., 
supra;  Brown  v.  Miner,  128  IlL  148,  21  N.  E. 
223;  Tyler  v.  Tyler,  126  111.  525,  21  N.  E. 
610;  Gage  v.  Du  Puy,  134  111.  132,  24  N.  E. 
866.  There  was  no  error,  therefore,  In  over^ 
ruling  the  motion  to  dismiss  for  want  of 
parties. 

S.  Motion  was  made  to  dismiss  the  peti- 
tion, and  the  point  was  raised  In  the  traverse 
of  the  appellee's  amended  petition  that  the 
amended  petition  does  not  contain  a  sufficient 
description  of  tbe  property  sought  to  be  ap- 
propriated, nor  of  the  proposed  line  or  route 
of  telegraph.  It  is  claimed  by  the  appel- 
lants that  tbe  petition  does  not  set  forth  pre- 
cisely what  it  demands,  and  Just  what  por- 
tion of  defendant's  property  It  proposes  to 
take  or  damage.  The  petition  Is  not  Justly 
subject  to  tbe  charge  thus  made  against  it. 
It  is  sufficient  to  describe  the  land  condemn- 
ed with  reasonable  certainty.  Railway  Oo. 
V.  Turner,  68  IlL  187;  Chicago  &  A.  R.  Co. 
V.  City  of  Pontlac,  168  lU.  155,  48  N.  E.  485. 
An  examination  of  the  allegations  of  the  peti- 
tion will  show  that  tbe  property  sought  to 
be  condoned  is  described  with  reasonable 
certainty.  Where  a  telegraph  company  seeks 
to  condemn  a  part  of  the  right  of  way  of  a 
railroad  company,  the  poBlti<m  and  size  of 
I  the  telegraph  poles  should  be  stated.  Broome 
v.  Telephone  Co.,  49  N.  J.  Law,  624,  9  AtL  312. 
Data  should  be  given  by  which  the  location 
of  the  telegraph  poles  may  be  determined, 
and  tbe  Intended  heights  of  tbe  poles,  as  well 
as  the  number  and  size  of  the  cross-arms 
they  are  to  bear,  should  be  Indicated.  Tel- 
ephone Go.  T.  Broome,  SO  N.  J.  Law,  432,  14 
Ati.  122. 

Here,  the  petition  describes  the  right  of 
way,  upon  which  the  petitioner  seeks  to  lo- 
cate its  line,  as  the  railway  of  the  defend- 
ants, running  from  East  St  Louis  to  Cairo, 
In  .the  manner  set  forth  In  the  statement 
preceding  this  opinion.  The  petition  then 
states  that  the  petitioner  desires  to  construct 
a  line  of  telegraph  over  and  above  said  right 
of  way  for  Its  entire  length  from  its  com* 
mencement.  In  East  St  Louis,  to  Its  termlnaL 
in  Cairo;  that  a  portion  of  said  right  of  way 
lies  In  Jackson  county;  that  the  petitioner 
would  locate  a  line  of  telegraph  upon  said 
right  of  way,  and  does  not  seek  to  acquire 
the  fee  to  any  lands,  or  the  right  to  use  the 
same  for  any  purpose,  but  to  locate  a  tele- 
graph line  thereon,  and  to  repair  and  main- 
tain the  same,  and  use  the  same  for  telegraph 
purposes;  that  It  desires  only  one  line  of 
poles;  that  It  will  be  constructed  of  the  best 
material  and  upon  tbe  most  Improved  plan; 
that  the  poles  will  be  not  less  than  25  feet 
long,  and  1  foot  In  diameter  at  the  base,  and 
be  set  Id  the  ground  at  a  depth  of  not  less 
than  6  feet;  that  lapoa  tbe  potoa  wUl  be  a^ 
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tactaed  suitable  arms,  six  feet  In  length,  fas- 
tened near  the  top  of  the  poles,  and  In- 
sulators, on  which  will  be  strung,  at  or  near 
the  upper  end,  wires  of  suitable  material, 
and  sufficient  In  number  to  enable  the  peti- 
tioner to  promptly  transmit  telegraph  mes- 
sages: that  the  poles  will  be  set  about  175 
feet  from  each  other,  and  will  be  erected 
upon  the  right  of  way  at  a  distance  of  not 
less  than  25  feet  from  the  outer  edge  of  the 
railroad  track,  and  upon  the  east  side  of  said 
track,  or  at  such  point  as  may  be  agreed  up- 
on by  the  telegraph  company  and  the  rail- 
road company  operating  the  same;  that  in 
places  where  the  line  crosses  the  track,  or 
where  It  Is  neceBsary  to  do  so,  to  prevent  In- 
terference with  any  work  or  use  of  said  rail- 
road, the  poles  will  be  so  high  above  the 
ground  aa  to  permit  the  wires  to  be  sus- 
pended so  far  above  any  structure  of  de- 
fendants as  to  prevent  any  Interference  there- 
with; and  that  the  said  poles  will  be  so 
erected  on  said  telegraph  line,  and  so  con- 
structed and  maintained,  as  nbt  to  obstruct  or 
Interfere  with  the  business  or  use  of  said 
railroadf  or  hinder  the  usual  travel  and  traffic 
thereon,  or  in  any  manner  obstruct  the  use 
of,  or  come  In  contact  with,  any  other  line 
of  telegraph  upon  said  right  of  way;  that 
there  Is  no  Improvement  or  superstructure  on 
said  line,  where  It  Is  necessary  to  construct 
and  maintain  said  telegraph  line,  except  the 
trestlework  and  bridges,  and  except  the  ffiUng 
and  embankments;  that  such  filing  and  em- 
bankments consist  of  a  mere  transformation 
of  the  earth  Into  shspe  and  condition  to  fit 
it  Into  a  railroad  bed,  bat  that  the  same  Is 
not  at  a  point  where  petitioner  Intends  to  set 
poles  and  suspend  wires. 

The  petition  thus  sets  forth  every  detail 
necessary  to  Identify  and  describe  the  loca- 
tion of  the  proposed  telegraph  line.  It  desig- 
nates the  railroad  track  as  a  fixed  monument, 
and  gives  the  height  of  the  poles,  the  diame- 
ter of  the  poles,  the  distance  of  the  poles 
from  the  track,  the  distance  of  the  poles 
from  each  other,  and  the  length  of  the  cross- 
arms.  This  covers  every  reasonable  Intend- 
ment of  the  statute.  It  is  true  that  the  pe- 
tition does  not  state  how  many  wires  are  to 
be  placed  upon  the  cross-arms,  except  that 
their  number  will  be  sufficient  to  enable  the 
petitioner  to  promptly  transmit  telegraph 
messages.  It  is,  however,  no  more  required 
that  the  petitioner  should  state  the  number 
of  wires  to  be  hung  on  the  cross-pieces,  than 
It  Is  for*  a  railroad  company,  in  condemniug 
land  for  a  right  of  way,  to  designate  how 
many  railroad  tracks  It  will  put  upon  the 
strip  100  feet  wide  which  It  seeks  to  con- 
demn for  its  railroad.  It  is  assumed  that 
It  will  not  put  down  any  more  tracks  than 
the  condition  of  its  business  will  warrant. 
So,  here.  It  may  be  assumed  that  the  tele- 
graph company  wfll  not  string  any  more 
wires  than  Its  business  will  demand.  It 
seems  to  be  conceded  that  the  construction 
of  the  petitioner's  telegraph  lines  will  re- 
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quire  the  erection,  through  the  whole  line  of 
the  railroad  right  of  vray,  of  about  4,600  tele- 
graph poles.  To  locate  each  pole  by  an  indi- 
vidual description,  so  as  to  designate  by 
metes  and  bounds  the  exact  spot  of  earth 
occupied  by  each,  would  require  the  inser- 
tion in  the  petition  of  4,500  separate  descrip- 
tions. The  very  statement  of  such  a  proposi- 
tion shows  Its  unreasonableness. 

4.  It  is  furthermore  contended  by  the  ap- 
pellants that  the  petition  does  not  show  an 
endeavor  on  the  part  of  the  petitioner  to 
agree  with  defendants  as  to  compensation 
and  damages,  and  a  failure  to  so  agree.  This 
contention  Is  without  merit  The  eminent 
domain  act  requires  the  petitioner  to  show 
that  "the  compensation  to  be  paid  for  or  In 
respect  of  the  property,  sought  to  be  appro- 
priated or  damaged  for  the  purposes  above 
mentioned,  cannot  be  agreed  upon  by  the 
parties  Interested."  The  petition  avers  that 
"the  petitioner  has  applied  to  the  defendants 
for  the  privilege  and  right  of  way  to  con- 
struct Its  telegraph  line  upon  said  right  of 
way,  and  has  endeavored  to  come  to  an 
agreement  upon  the  damages  to  be  paid  to 
said  company  for  said  right  of  way  afore- 
said, but  has  wholly  failed  to  reach  an  am- 
icable agreement  with  either  of  said  compa- 
nies, by  which  said  right  of  way  could  be 
secured  or  damages  agreed  upon;  *  •  • 
and  for  such  purposes  compeusation  to  be 
paid  for  and  in  respect  of  the  property  sought 
to  be  appropriated  cannot  be  agreed  upon 
by  said  defendants  and  the  petitioner."  The 
averment  of  the  petition  Is  clearly  sufficient. 
"I'he  avarments  In  the  petition  to'  condemn 
land  for  a  public  use  need  not  be  In  the 
language  of  the  statute,  but  any  allegations 
showing  affirmatively  that  the  petitioner  has 
been  unable  to  agree  with  the  owner  In  re- 
spect to  the  compensation  to  be  paid  will  suf- 
fice." Reed  v.  Railway  Co.,  126  HI.  48,  17 
N.  B.  807. 

5.  It  is  further  urged  that  the  petition  falls 
to  show  that  the  proposed  telegraph  line  will 
not  Incommode  the  public  use  of  the  railroad. 
The  allegations  of  the  petition,  as  already 
above  referred  to,  sbow  that  this  objection  is 
not  wen  taken.  Such  allegations  must  be 
considered  In  connection  with  the  description 
of  the  location  of  the  telegraph  line.  The 
location  of  the  line,  as  Indicated  In  the  peti- 
tion, shows  that  tbe  public  use  of  the  rail- 
road will  not  be  seriously  Incommoded. 

0.  The  appellants  further  moved  to  dismiss 
the  petition  upon  tbe  alleged  ground  that  a 
telegraph  company  In  Illinois  cannot  lawfully 
condemn  a  right  of  way  lengthwise  upon  the 
right  of  way  of  a  railroad  company.  We  are 
of  the  opinion  that  the  statute  expressly  au- 
thorizes such  a  condemnation.  It  may  be 
conceded,  as  contended  by  counsel,  that  prop- 
erty already  taken  and  dedicated  to  one  pub- 
lic use  cannot  lawfully  be  taken  for  another 
public  use  Inconsistent  with  the  first,  unless 
the  legislature  In  express  terms  has  so  de- 
clared.   Chicago  ft  A.  B.  Co.  T.  Clt7  of  Fon^ 


Digitized  by  Google 


886  •  SI  N0BTHBA8TBBN  BEPOBTBB.  (10. 


liac,  sa^n.  Even  if  tt  were  trne  tbat  tlie 
erection  and  openitloii  of  a  telegraph  line  ts 
a  public  use  Inconsistent  with  the  public  use 
to  which  a  railroad  right  of  way  Is  devoted, 
which  Is  a  question  here  not  passed  upon, 
yet  there  Is  legislative  authority  in  this  state 
for  taking  a  portion  of  such  right  of  way  for 
the  purpose  of  constructing  and  operating  a 
telegraph  line.  Section  2  of  chapter  134  of 
the  Revised  Statutes  of  this  state,  In  regard 
to  telegraph  companies,  provides  tiiat  every 
telegraph  company  incorporated  under  the 
laws  of  this  state  **niay  enter  upon  any  lands 
for  the  purpose  of  making  surreys  and  ex- 
amlnattoDs  with  a  view  to  the  erection  of 
any  telegraph  line,  and  take  and  damage  pri- 
vate proper^  for  the  erection  and  mainte- 
nance of  such  Ihies,  and  may,  subject  to  the 
provisions  contained  In  this  act,  construct 
lines  of  telegraph  along  and  ui^n  any  rail- 
road, roadt  hi^way,  street  or  alley*  along 
or  acrora  any  of  the  waters  or  ixnd,  within 
this  state,  and  may  erect  poles,  posts,  piers 
or  abutments  for  supporting  the  Insulators, 
wires  and  other  necessary  fixtures  of  their 
lines,  in  such  manner  and  at  such  points  as 
not  to  Incommode  the  public  use  of  the  rail- 
road, highway,  street  or  alley,  or  Interrupt 
the  navigation  of  such  waters."  A  telegraph 
company  Is  thus  empowered  to  construct 
lines  of  telegraph  "along  and  upon  any  rail- 
road." Under  section  3  power  Is  given  to 
such  company  to  exercise  the  right  of  em- 
inent domain,  when  it  may  be  necessary  to 
take  or  damage  any  property.  Ckiunsel  for 
app^ants  contend  that  the  word  "upon"  here 
means  "across,"  an^  that  the  legislature  only 
Intended  to  confer  the  right  to  construct  a 
telegraph  line  across  the  right  of  way.  It 
la  furthermore  aald  that  a  "railroad"  ia  a 
track  upon  which  cub  nm,  and  that  the  leg- 
islature cannot  have  intended  to  confer  the 
power  to  erect  a  telegraph  line  upon  a  rail- 
road track.  The  word  "rallrofid"  may  some- 
times  mean  the  track  or  ground  upon  which 
the  rails  constituting  the  track  are  laid,  or 
it  may  mean  the  right  of  way,  Including  the 
track  and  the  land  on  either  ^de  of  the  track, 
according  to  the  connection  in  which  the 
words  are  used.  The  telegraph  line  may  be 
built  "along  and  upon"  the  railroad.  The 
word  "along"  Indicates  that  the  construction 
is  to  be  lengthwise  and  the  very  fact  that  a 
constructUm  upon  the  track  cannot  have  been 
contemplated  by  the  legislature  would  lead 
to  the  conclusion  that  tbe  construction  Is  in- 
tended to  be  upon  the  right  ct  way  and  along 
the  same.  Where  the  language  of  the  stat- 
ute is  plain  and  free  from  ambiguity,  and 
expresses  a  dngle,  definite  and  senMUe 
meaning,  that  meaning  is  conclusively  pre- 
sumed to  be  the  meaning  which  the  legisla- 
ture intended  to  convey,  ^ck,  Xnterp. 
Laws,  p.  85. 

(Counsel,  howenr,  refer  to  the  case  of  Pos- 
tal Tel.  Gable  Co.  t.  Korfolk  &  W.  R.  Co., 
88  Ya.  920^  U  S.  B.  803,  as  supporting  their 
contention  in  regard  to  this  matter.   In  the 


latter  case,  a  provision  of  the  Virginia  Gode 
(8ecti(m  1287),  providing  that  telegraph  com- 
panies may  construct  their  lines  "along  and 
parallel  to  any  of  the  railroads  of  the  state," 
was  held  not  to  authorize  the  condemnation 
of  a  right  of  way  by  a  telegraph  company 
along  and  upon  the  right  of  way  of  a  rail- 
road company.  It  will  be  observed  that  the 
language  there  was  different  from  the  lan- 
guage here.  There  the  words  are  "along 
and  parallel  to";  here  the  words  are  "along 
and  upon"  any  railroad.  A  careful  reading 
of  that  case  will  show  that,  if  the  words 
there  had  bera  the  same  as  the  words  here, 
their  meaning  would  have  been,  in  the  opin- 
ion of  the  court,  "along  the  right  of  way  and 
parallel  to  the  track."  In  I^oulslana.  how- 
ever, Oie  words  "along  and  parallel  to"  were 
held  to  have  a  difTerent  meaning  bom  tbat 
given  to  them  in  the  Virginia  case.  In  Pos- 
tal Tel.  Cable  Co.  of  Louisiana  v.  Morgan's 
Louisiana  &  T.  B.  ft  S.  S.  Co.,  4S  La.  Ann. 
68,  21  South.  183,  an  act  of  the  legislature 
of  Louisiana  (Act  1880,  No.  124)  authorized 
"the  construction  of  telegraph  lines  along 
and  parallel  to  any  of  the  railroads"  In  that 
state;  and  It  was  held  by  the  supreme  court 
of  Louisiana  that  the  act  In  question  gave 
Ihe  rl^t  to  construct  a  telegraph  Une  ovor 
a  railroad's  right  of  w^.  Postal  3^  Cable 
Co.  of  Louisiana  v.  Louisiana  W.  R.  Co.,  49 
La.  Ann.  ISflO,  22  South.  239.  If  an  act  which 
authorizes  a  telegraph  line  to  be  constmcted 
"along  and  parallel  to"  a  railroad  authorises 
Its  construction  upon  the  railroad  right  of 
way,  tt  Is  certainly  true  that  an  act  which 
authorizes  a  telegraph  Une  to  be  constructed 
"along  and  upon"  any  railroad  confers  the 
power  to  construct  it  lengthwise  upon  the 
right  of  way.  Mr.  Lewis,  in  his  work  on 
Eminent  Domain,  at  section  268  says:  "A 
telegraph  line  may  be  built  aloi^  a  railroad 
right  of  way.  It  being  no  material  Interfv- 
^ce  with  the  use  for  railroad  purposes." 
In  Alabama  a  statute  provided  that  any  tel- 
egraph company  incorporated  In  tliat  or  any 
other  sbtte  "shall  have  the  right  to  construct, 
maintain,  and  operate  llnra  of  telegraph  along 
any  of  the  railroads  or  other  public  highways 
fn  the  state  of  Alabama,— but  so  as  not  to 
obstruct  or  hinder  the  usual  travel  on  such 
railroad  or  other  highway.**  Acts  1872-73, 
p.  180,  i  1.  And  it  was  held  In  that  state 
that  such  statute  authorizes  the  appropria- 
tion by  eminent  domain  proceedings  of  a 
r^ht  of  way  for  a  telegraph  line  along  and 
iq>on  a  railroad  right  of  way.  New  Orleans, 
M.  &  T.  R.  Co.  T.  Southern  ft  A.  Tel.  Co.,  68 
Ala.  211. 

7.  The  appdlants  complain  tlut  the  county 
court  overruled  their  motion  to  compel  ap- 
pellee to  file  a  plat  of  ibe  location  of  its 
proposed  line.  The  overruling  of  flils  motion 
was  not  error.  The  case  of  Chicago  ft  N. 
W.  Ry.  Co.  V.  Chicago  ft  E.  B.  Co.,  112  IlL  604. 
te  referred  to  to  sustain  thla  objection.  In 
that  case  the  facts  (which  it  la  not  neceasazy 
here  to  state)  Ediow  that  an  affidavit  was 


Digitized  by  Google 


mi  sr.  LOUIS  &  o.  b.  go. 

filed  setting  ap  the  neceralty  of  a  plat,  In  or^ 
der  to  make  manifest  the  tise  to  which  the 
petitioner  designed  to  devote  the  land  sought 
to  be  condemned.  But  here  a  plat,  If  flled, 
could  not  give  a  more  Intelligible  statement 
of  the  manner  In  which  the  appellee  proposed 
to  construct  Its  telegraph  line  than  la  set 
forth  In  the  petition.  A  plat  would  have  add- 
ed no  force  to  the  description  In  the  petition, 
or  made  the  location  any  more  Intelligible. 
No  showing  was  made,  by  way  of  affidavit 
or  otherwise,  as  to  the  necessity  of  snch  a 
plat 

8.  The  next  objection  Is  that  the  petitioner 
failed  to  show  any  real  effort  to  agree  prior 
to  the  beginning  of  the  suit  We  have  al- 
ready seen  .that  the  averments  of  the  peti- 
tion upon  this  subject  were  sufficient  The 
contention  now  Is  that  the  proof  Introduced 
did  not  show  that  there  was  an  endeavor 
made  to  agree,  and  a  failure  to  agree.  This 
objection  also  Is  without  force.  The  testi- 
mony shows  that  a  representative  of  the  tel- 
esrraph  company  went  to  the  vice  president 
of  the  Mobile  &  Ohio  Railroad  Company, 
and  tried  to  procure  the  right  to  construct  a 
telegraph  line  upon  the  right  of  way  in  ques- 
tion. The  vice  president  of  the  company  de- 
clined to  agree  to  the  construction  of  the 
telegraph  line,  upon  the  ground  that  the  Mo- 
bile &  Ohio  Railroad  Company  had  a  con- 
tract with  the  Western  Union  Telegraph  COTa- 
pany,  by  which  It  had  agreed  to  give  the 
Western  Union  Telegraph  Company  the  en- 
tire right  of  way,  lands,  and  bridges  of  the 
railroad  company,  and  any  extensions  and 
branches  thereof,  for  the  construction,  main- 
tenance, and  operation  of  a  line  of  poles  and 
wires;  and  upon  the  ground  that,  by  the 
terms  of  such  contract,  the  Western  Union 
Company  was  antlurlzed  to  use  the  name  of 
the  Mobile  &  Ohio  Ballroad  Company  to  re- 
sist any  effort  on  the  part  of  any  competing 
line  to  construct  on  said  right  of  way  any 
compeUng  telegraph  line.  In  other  words, 
the  MobUe  &  Ohio  Ballroad  Company  re- 
fused to  grant  the  privilege  asked  because 
of  an  existing  contract  which  gave  the  West- 
em  Union  Company  the  exclusive  use  of  the 
railroad  right  of  way  for  telegraph  purposes. 
Such  a  contract  has  been  held  void,  as  being 
against  public  policy.  Western  Union  Tel. 
Oo.  T.  American  Union  TeL  Co.,  Ga.  IGO; 
New  Orleans  B.  Go.  t.  Southern  &  A.  TeL 
Co.,  supra.  As  the  Mobile  &  Ohio  Ballroad 
Company  had  a  lease  of  the  right  of  way. 
which  was  not  to  expire  for  34  years,  a  re- 
fusal  on  Its  part  to  allow  the  appellee  to  con- 
struct its  telegraph  line  rendered  such  con- 
stmctlon  Impossible,  without  reference  to 
what  the  lessor,  the  St  Louis  &  Cairo  Ball- 
road Company,  might  have  to  say  In  the 
matter.  The  testimony,  however,  shows  that 
the  appellee,  through  a  proper  representative, 
made  an  ^ort  to  induce  the  latter  railroad 
company  to  make  an  agreement  with  it  for 
the  construction  of  the  telegraph  line  upon 
the  right  of  way  In  question,  but  failed  to 
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effect  such  agreement  We  are  of  the  (pin- 
ion that  this  testimony  showed  sufficient  ef- 
fort on  the  part  of  the  appellee  to  agree  upon 
compensation  with  the  appellants,  and  also 
showed  a  failure  of  such  efforts.  Where  an 
owner  refuses  to  sell  altogether,  negotiation 
as  to  the  amount  of  compensation  Is  thereby 
cut  off.  Bowman  v.  Ballroad  Co.,  supra: 
Booker  v.  Railway  Co.,  101  IlL  333;  Thomas 
T.  BaUway  Co.,  161  lU.  634,  46  N.  E.  8.  It  to 
not  necessary  that  there  should  be  a  series 
of  efforts,  or  a  prolonged  negotiation,  in  or- 
der to  agree  upon  compensation;  an  effort 
to  agree  Is  all  that  Is  required.  In  re  Vil- 
lage of  Mlddietown.  82  N.  Y.  106.  There  was 
here,  on  the  part  of  the  railroad  companies, 
a  refusal  to  accede  to  any  terms  of  agree* 
ment  in  regard  to  the  compensation  and  dam  - 
ages,  and  tluit  refusal  was  based  upon  the 
existence  of  the  illegal  contract  already  re* 
ferred  to. 

9.  The  appellants,  upon  the  trial  below, 
made  a  motion  for  leave  to  flie  a  cross  peti- 
tion. This  motion  was  denied,  and  ite  denial 
is  assigned  as  error.  The  court  below  did 
not  err  In  tills  regard.  The  petition  In  this 
case  sofflcientiy  described  the  right  of  way, 
extending  from  East  St  Louis  to  Cairo,  and 
seeks  to  condemn  a  part  of  such  right  of 
way.  In  a  condemnation  proceeding  In  this 
state,  the  defendant  has  the  right  to  file  a 
cross  petition,  where  other  property,  not  de- 
scribed In  the  petition.  Is  damaged.  Bqt  If 
the  property  alleged  to  be  damaged,  aa  well 
as  the  property  which  Is  taken.  Is  described 
In  the  petition,  no  cross  petition  is  necessary. 
In  City  of  Bloomlngton  v.  Miller.  81  lU.  621, 
which  was  a  proceeding  by  the  city  to  con- 
demn land  for  a  street  a  part  of  a  certain  ' 
lot  was  sought  to  be  so  condemned,  and  the 
lot  was  described  in  the  petiUcm.  It  was 
there  held  that  damages  as  to  the  part  not 
sought  to  be  appropriated  might  be  allowed 
Vlthout  any  cross  petition  by  the  owner.  In 
that  case,  in  referring  to  the  case  of  Mix  v. 
Hallway  Co.,  67  HL  319,  we  said  (page  623): 
"In  that  case  the  damages  relied  upon  re- 
lated to  property  not  mentioned  In  the  peti- 
tion, no  part  of  which  was  takra  or  even 
touched  by  the  proposed  improvement  In 
this  case,  as  we  understand  the  record,  this 
lot  10  Is  a  part  of  the  property  mentioned  in 
the  petition,  from  which  a  part  is  proposed 
to  be  taken.  •  *  •  The  ascertainment  of 
the  Just  compensation  to  the  owner  for  tak- 
ing away  a  part  of  his  lot  of  necessity  in- 
volves the  consideration  of  the  value  of  the 
whole  property  intact  and  the  value  of  that 
part  of  the  lot  not  taken,  when  contemplated 
as  after  the  proirased  part  shall  have  been 
taken.  This  subject-matter  needed  no  cross 
petition."  In  Ballroad  Co.  v.  Mayrand,  93 
lU.  691,  It  was  held  that  a  cross  petition  was 
not  necessary  to  obtain  damages  to  the  re- 
mainder of  lands  not  token,  where  the  peti- 
tioner sought  to  toke  only  a  portion  of  such 
entire  tract,  the  court  sayli^:  "Where  the 
petition,  as  In  this  case,  shows  that  the  de* 


Digitized  by  Google 


888 


61  NORTHEASTERN  REPORTER. 


fendant  la  the  owner  of  an  entire  tract  of 
land,  and  that  the  petitioner  proposes  to  ap- 
propriate a  strip  running  through  the  tract 
described,  there  can  be  no  need  of  a  counter 
petition."  In  the  case  at  bar  the  cross  peti- 
tion of  the  appellants  described  no  property 
by  metes  or  bounds  or  otherwise,  nor  did  It 
show  that  the  appellants  owned  property  In 
addition  to  the  right  of  way.  The  cross  pe- 
tition alleged  that  "these  defendants  are  en- 
titled to  damages  to  their  property,  contigu- 
ous to  the  property  to  be  taken,  which  will 
be  damaged  by  the  erection  and  maintenance 
of  the  proposed  telegraph,"  etc.  The  con- 
tiguous property  here  refered  to  Is  simply 
the  remainder  of  the  right  of  way,  after  tak- 
ing out  the  portions  sought  to  be  condemned 
for  telegraph  purposes,  which  right  of  way 
was  described  In  the  petition.  In  describ- 
ing It,  the  petitioner  bronght  within  the 
terms  of  the  petition  all  the  property  of  the 
railroad  company  which  could  be  damaged 
by  the  proposed  Improvemont;  hence  no 
cross  petition  was  necessary.  The  refusal 
in  no  wise  prejudiced  the  defendants,  be- 
cause they  were  allowed  to  Introduce  testi- 
mony for  the  purpose  of  showing  that  the 
right  of  way  In  question  would  be  damaged 
by  reason  of  the  construction  of  the  tele- 
graph line.  "Where  part  of  the  lot  or  tract 
only  Is  taken,  a  cross  petition  Is  not  neces- 
sary In  order  to  obtain  damages  to  the  part 
not  taken."    Lewis,  Em.  Dom.  S  316. 

10.  It  is  next  contended  by  appellants  that 
the  county  court  of  Jackson  county  was  with- 
out Jurisdiction  as  to  any  part  of  this  land 
outside  of  that  county,  and  that.  If  the  court 
had  Jurisdiction  as  to  any  land  outside  of 
that  county,  It  should  have  directed  the  Jury 
to  go  upon  the  lands  In  the  other  counties, 
as  well  as  those  In  Jackson  county.  This 
contention  would  have  great  weight,  If  It 
were  not  for  the  express  language  of  the 
statute  of  Illinois  upon  this  subject  As  a 
general  rule,  where  land  lies  In  one  county, 
proceedings  in  rem,  affecting  the  same,  can- 
not be  carried  on  In  another  county.  Prima 
facie  a  proceeding  in  rem  Is  local,  and  Juris- 
diction thereof  Is  conflped  to  the  courU  of 
the  locality  where  the  property  la  situated. 
While  such  is  the  general  rule,  the  legislature 
has  the  undoubted  power  to  modify  or  change 
the  rule.  It  Is  only  when  there  are  no  statu- 
tory  provisions  to  the  contrary  that  con- 
demnation proceedings  should  be  Instituted 
In  the  county  In  which  the  land  taken  or 
affected  Is  situated.  Lewis,  Em.  Dom.  §  316. 
"Unless  the  statute  prescribes  otherwise,  the 
proceedings  must  be  brought  In  the  county 
where  the  land  lies,  even  though  the  works 
effecting  the  damage  are  in  another  county." 
7  Enc.  PI.  &  Prac.  478. 

It  becomes  necessary,  therefore,  to  exam- 
ine the  statutory  provisions  in  this  state  up- 
on this  subject.  Section  3  of  chapter  134 
of  the  Revised  Statutes.  In  regard  to  tele- 
graph companies,  provides  that,  "when  It 
shall  be  necessary  for  the  construction,  alter-  I 


atlon  or  repair  of  any  line  of  telegraph  to 
take  or  damage  any  property,  the  same  may 
be  done,  and  the  compensation  therefor  ascer- 
tained and  made,  in  the  manner  which  may 
be  at  that  time  provided  by  law  for  the  ex* 
erclse  of  the  right  of  eminent  domain." 
When  reference  Is  made  to  the  eminent  do- 
main act,  which  provides  bylaw  for  the  ex- 
erclse  of  the  right  of  eminent  domain,  sec- 
tion 2  of  that  act  is  found  to  provide  that. 
In  all  cases  where  the  right  to  take  private 
property  for  public  use  has  been  heretofore 
or  shall  be  hereafter  conferred  by  general 
law  upon  any  corporation,  it  shall  be  lawful 
for  the  party  authorized  to  take  or  damage 
the  property  so  acquired,  "to  apply  to  the 
Judge  of  the  circuit  or  county  court,  either 
in  vacation  or  term  dine,  where  the  said 
property,  or  any  part  thereof,  is  situate,  by 
filing  with  the  clerk  a  petition,"  etc.  1 
Starr  &  C.  Ann.  St  p.  1042.  In  the  case 
at  bar  the  petition  for  condemnation  has  been 
filed  In  the  county  court  of  Jackson  county. 
A  part  of  the  railroad  right  of  way  which  Is 
sought  to  be  condemned  Is  situated  In  Jack- 
son county.  Hence,  although  the  rest  of  the 
right  of  way  Is  situated  In  counties  other 
than  Jackson  county,  the  condition  prescrib- 
ed by  the  statute  here  exists.  The  statute 
does  not  state  that  when  the  property  la 
situated  In  more  than  one  county,  a  petition 
must  be  filed  in  each  one  of  said  counties; 
but  it  does  state  that  the  application  may  be 
made  to  the  Judge  of  the  county  court  where 
any  part  of  the  property  Is  situated.  In  ad- 
dition to  the  provision  thus  referred  to,  con- 
tained in  section  2  of  the  eminent  domain 
act,  section  2  of  the  practice  act  reads  as 
follows:  "Actions  against  a  railroad  or  bridge 
company  may  be  brought  In  the  county  where 
its  principal  office  Is  located,  or  In  the  county 
where  the  cause  of  action  accrued,  or  in  any 
county  Into  or  through  which  its  road  or 
bridge  may  run."  Here  the  railroad  of  the 
appellants  runs  through  Jackson  county,  and 
therefore  this  condemnation  proceeding  1» 
properly  brought  In  such  county  under  the 
terms  of  said  section  of  the  practice  act  We 
are  of  the  opinion  that  the  contention  of  the 
appellants  that  there  was  a  lack  of  Jurisdic- 
tion In  the  county  court  of  Jackson  county, 
because  all  the  right  of  way  did  not  lie  In 
that  county,  cannot  prevail,  in  the  light  of  the 
power  thus  expressly  conferred  by  the  emi- 
nent domain  and  practice  acts  upon  the 
county  court  Three  Jurisdictional  facts  here 
exist:  First,  the  telegraph  company  has  au- 
thority to  condemn;  second,  It  may  apply  to 
the  Judge  of  the  circuit  or  county  court  where 
said  property,  or  any  part  thereof.  Is  situated; 
and,  third,  actions  against  a  railroad  com- 
pany may  be  brought  In  any  county  into  or 
through  which  Its  road  may  run.  These  stat- 
utory provisions  are  plain  and  free  from  am- 
biguity, and  their  meaning  will  be  presumed 
to  be  the  meaning  which  the  legislature  in- 
tended to  convey.  Courts  cannot  tamper  with 
the  clear  and  onequlrocal  meaning  of  the 
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words  ased,  even  though  the  conBequences 
appear  not  to  have  been  such  as  were  con- 
templated by  the  legislature.  23  Am.  &  Eng. 
Bnc.  Law,  p.  298.  Here,  however,  it  cannot 
be  said  that  any  consequences  will  follow 
from  the  interpretation  thus  given  to  the 
statute  which  were  not  intended  by  the  leg- 
islature. If  a  special  condemnation  proceed- 
ing should  be  instituted  in  each  one  of  the 
counties  through  which  the  right  of  way 
rurs,  there  would  be  In  all  of  such  suits  the 
same  petitioner,  the  same  defendants,  and 
the  same  right  of  way.  Under  such  circum- 
stances it  hardly  seems  necessary  to  file  sev- 
en different  petitions,  in  seven  different  coun- 
ty courts.  In  seven  different  countira,  to  con- 
demn the  same  right  of  way  in  all  the  seven 
counties.  Such  a  course  would  be  to  subject 
the  people  of  the  state,  without  any  good  rea- 
son, to  the  costs  and  annoyance  of  seven  dif- 
ferent lawsuits,  and  the  petitioner  to  the  de- 
lay consequent  upon  the  bringing  of  so  many 
proceedings. 

It  Is  said,  however,  that  the  statute  con- 
tains no  provision  for  recording  a  condemna- 
tion Judgment,  rendered  by  the  county  court 
of  Jackson  county,  in  the  recorder's  office,  or 
elsewhere,  in  any  other  county.  While  there 
may  be  no  such  statutory  provision.  It  is  at 
the  same  time  true  that  the  recorder's  office 
in  each  of  the  other  counties  In  which  the 
proceeding  was  not  begun  Is  open  to  receive 
the  record  of  the  decree  or  judgment  rendered 
in  the  county  where  the  proceeding  was  be- 
gun. The  partition  act  of  this  state  pro- 
vides that  a  petition  for  partition  may  be 
filed  in  the  county  where  the  premises  or 
some  part  thereof  is  situated,  and  that  every 
person  having  any  Interest,  who  Is  not  a  peti- 
tioner, shall  be  made  a  defendant  to  such 
petition,  and  that  if  the  lands  lie  in  dif- 
ferent counties,  the  court  may  appoint  sep- 
arate sets  of  commissioners  for  each  county, 
or  one  set  for  all  of  them,  as  may  seem  best 
for  the  parties  interested.  Under  this  statute 
no  difficulty  has  ever  been  experienced  in 
the  institution  of  partition  proceedings, 
where  the  lands  sought  to  be  partitioned  lie 
in  different  counties.  The  partition  act  con- 
tains no  provision  requiring  the  recording  of 
the  decree  of  partition,  or  the  deed  made 
under  a  sale  in  the  partition  proceeding,  In 
any  county  other  than  that  in  which  the  pro- 
ceeding was  instituted.  And  yet  it  has  never 
been  supposed  that  any  party  to  such  pro- 
ceeding cannot  file  a  copy  of  his  decree  or 
his  deed  In  the  county  where  the  lands  ac- 
quired by  him  In  such  i)artltlon  proceeding 
are  situated.  The  possession  taken  by  the 
telegraph  company  of  the  portions  of  the 
right  of  way  lying  in  other  counties  than 
Jackson  county  Is  notice  of  its  rights,  and 
would  put  upon  Inquiry  any  person  having 
knowledge  of  such  possession.  In  Postal  Tel. 
Cable  Co.  t.  Morgan's  Louisiana  &  T.  B.  & 
S.  8,  Co.,  supra,  and  Postal  Tel.  Gable  Co.  v. 
Lonlslana  W.  R.  Co.,  supra,  proceedings  were 
Instituted  In  one  parish  In  Louisiana  to  con- 


demn a  right  of  way  for  a  telegraph  line  up- 
on the  entire  railroad  right  of  way  running 
through  a  number  of  parishes;  but  the  su- 
preme court  of  Louisiana,  as  will  appear  by 
a  reference  to  these  cases,  had  no  difficulty 
in  sustaining  a  condemnation  Judgment  ren- 
dered In  the  district  court  of  one  parish  only. 
In  the  Louisiana  cases  the  proceeding  was 
sustained  upon  the  ground  that  the  right  of 
way  was  an  entirety,  and  that  one  Jury  could 
make  an  award  of  compensation  for  such 
entire  right  of  way,  though  passUig  through 
several  parishes  or  counties. 

The  defendants  below  made  a  motion  that 
the  court  direct  the  Jury  to  go  upon  the 
right  of  way  sought  to  be  condemned  In 
the  other  six  counties,  besides  Jackson  coun- 
ty, through  which  the  same  ran.  This  mo- 
tion was  overruled,  and  the  overruling  of  It 
is  assigned  as  error.  It  appears  from  the  v^ 
diet  of  the  Jury  that  they  went  upon  the 
lands  and  right  of-  wy  sought  to  be  taken 
and  damaged.  They  so  recite  in  their  ver- 
dict The  appellants  themflelves  have  shown 
in  the  record  that  the  Jury  did  go  upon  and 
view  the  right  of  way  for  a  distance  of  three 
miles  in  Jackson  county,  including  the  por- 
tion of  such  right  of  way  which  passed 
through  the  city  of  Murphysboro.  The  de- 
fendants did  not  prove  in  any  way  that  the 
right  of  way  in  any  of  the  other  counties  dif- 
fered In  any  respect  from  the  right  of  way 
in  Jackson  county.  Section  9  of  the  em- 
inent domain  act  provides  that  the  Jury  sliall, 
at  the  request  of  either  party,  go  upon  the 
land  sought  to  be  taken  or  damaged,  in  per- 
son, and  examine  the  same.  This  section,  how- 
ever, does  not  require  the  Jury  to  go  upon 
every  part  of  the  land  sought  to  be'  taken  or 
damaged.  It  would  seem,  therefore,  that  in 
this  case  the  action  of  the  jury  was  In  com- 
pliance with  the  terms  of  the  statute.  Coun- 
sel for  appellants  say  that  the  court  had  no 
power  to  refuse  their  request  that  the  Jury 
go  upon  the  lauds  in  person  and  examine  the 
same.  This  may  be  true,  but  the  request  au- 
thorized by  the  statute  was.  not  refused.  It 
was  only  the  request  that  the  Jury  go  upon 
the  right  of  vray  In  all  the  different  counties 
which  was  refused.  If  there  were  any  Im- 
provements upon  ihe  right  of  way  In  any 
of  the  other  coontlea  than  Jackson  county, 
it  does  not  appear  that  such  improvements 
were  different  from  those  in  Murphysboro, 
which  were  viewed  by  the  Jury.  We  are  of 
the  opinion  that  the  court  below  committed 
no  error  In  overruling  said  motion. 

11.  Appellants  claim  that  the  court  below 
erred  in  admitting  evidence  for  the  petition- 
er, and  excluding  evidence  offered  by  the 
defendants,  and  also  In  giving  Instructions  for 
the  petitioner,  and  in  refusing  instructions 
asked  by  the  defendants,  and  in  modifying 
certain  of  the  Instructions  asked  by  the  de- 
fendants, and  giving  the  same  as  modifled. 
It  is  impossible  for  us  to  notice  all  the  objec- 
tions growing  out  of  the  admission  and  ex- 
clusion of  evidence,  and  the  giving  and  re- 
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fusal  (Mid  modifying  of  lastructlons.  Objec- 
tfoDfl  made  by  the  appellanta  arrange  them- 
selves under  eereral  g^ieral  heads,  and  ajy- 
ply  as  w^l  to  the  Instmctiona  as  to  the  evi- 
dence. We  will  confer  this  branch  of  the 
case  under  these  general  heads,  without  en- 
tering Into  detail. 

In  the  ^rst  place,  the  appellee  claims  that 
the  compensation  to  be  paid  to  the  appellants 
must  be  the  value  of  the  ground  occupied  by 
each  of  the  telegraph  poles  erected  .upon  the 
right  of  way;  that  the  laud  taken  Is  noth- 
ing more  than  those  portions  of  It  upon 
which  the  telegraph  poles  stand,  or  Into 
which  they  are  Inserted;  that  the  rest  of 
the  compensation  to  which  appellants  are  en- 
titled, other  than  for  the  land  thns  taken, 
consists  merely  of  the  damages  accruing  to 
the  remainder  of  the  right  of  way  by  rea- 
son of  the  erection  of  the  telegraph  poles  and 
the  stringing  of  the  wires  upon  the  ctobb- 
arms  thereon;  and  that,  as  to  the  spaces  be- 
tween the  telegraph  poles  over  which  the 
wires  near  the  top  of  the  poles  ate  strung, 
such  spacM  are  not  land  taken.  On  the  con- 
trary the  appellants  contend  that,  by  the 
construction  and  operation  of  the  telegraph 
Hue,  the  appellee  not  only  takes  the  ground 
occupied  by  the  telegraph  poles,  but  that  the 
strip  of  ground,  aa  wide  as  tibe  cross-bars, 
over  which  the  wires  are  strung,  la  also  land 
taken.  In  other  words,  the  appellants  claim 
that  the  appellee  takes  that  part  of  the  right 
of  way  over  whldi  the  wires,  extending  from 
pole  to  pole,  are  atrung.  The  theory  of  the 
court  below,  In  Its  rulings  upon  the  evidence, 
and  In  the  giving  and  refusal  of  instructions, 
was  that  the  appellants  were  entitled,  for 
tlielr  Just  compensation,  to  the  value  of  the 
land  actually  taken  by  the  erection  of  the 
poles,  and  to  such  damages  as  were  done  to 
the  right  of  way  by  the  erection  of  poles  and 
by  the  strlngli^  of  the  wires  thereon.  This 
theory  Is  sustained  by  reason,  and  by  the 
previous  holdings  of  this  court.  In  the  pres- 
ent case  the  petitioner  Introduced  evidence 
showing  that  the  land  embmced  within  the 
right  of  way  throughout  its  whole  extent 
was  worth  from  $26  to  940  per  acre,  and 
that  the  actual  ground  to  be  occupied  by  all 
the  telegraph  poles  to  be  erected  upon  the 
whole  right  of  way  amounted  to  an  eighth  of 
an  acre.  In  Tdegraph  Co.  v.  Katkamp,  lOS 
Ul.  420,  testimony  was  Introduced  showing 
what  the  land  upon  which  It  was  proposed  to 
construct  a  telegraph  line  was  worth  per 
acre.  The  appellante  below  Introduced  no 
evidence -as  to  the  value  per  acre  of  the  land 
to  be  taken  by  the  erection  of  the  telegraph 
poles,  but  introduced  witnesses  who  steted 
that  the  compensation  to  be  awarded  to  the 
railroad  company  for  the  construction  of  the 
telegraph  line  on  Its  right  of  way  should  not 
be  less  than  certein  sums  of  money  per  mile, 
said  amounts  varying  from  9100  to  $200  per 
mile.  Upon  what  basis  the  land  for  railroad 
purposes  was  estimated  to  be  worth  $100  per 
mile,  or  9160  per  mile,  or  9^  per  mile,  does 


not  ai^ear.  'testifying  to  amounta  of  dam- 
ages, where  there  Is  no  bads  of  damage,  la 
of  no  value  as  evidence^*'  Telegraph  Gol  v. 
Katkamp,  supra. 

The  ai^llante  claim  that  the  spaces,  17fi 
feet  long,  between  the  telegraph  poles,  should 
be  regarded  as  lands  taken.  We  cannot 
agree  with  tills  contention.  The  spaces  over 
which  the  wires  are  strung  from  pole  to  pole 
are  not  taken  by  the  telegraph  company. 
Such  damage  as  tbe  construction  and  opera- 
tton  of  the  telegraph  line  causes  to  llie  spaces 
between  the  poles  the  appellaate  are  entitled 
to  recover.  The  telegraph  company  does  not 
acquire,  by  the  judgment  of  condemnation, 
the  fee  to  any  portion  at  ttM  rl^t  of  way. 
Any  constru(Stlon  which  holds  that  It  does 
acquire  the  fee  Is  not  sanctioned  by  the  lan- 
guage of  the  act  in  relation  to  telegraph  com- 
panies. The  act  does  not  confer  the  right  to 
use  the  land  condemned  for  any  other  pur- 
pose than  for  telegraph  purposes.  The  com- 
pany cannot  take  possession  of  It,  or  Injure  11; 
for  any  other  purpose  than  to  erect  telegraph 
poles,  and  suspend  wires  i^on  them,  and  to 
mainteln  and  repair  tb»  same.  The  com- 
pany will  have  the  right  to  enter  upon  that 
portion  ot  the  right  of  way  which  is  between 
the  telegrai^  poles,  and  under  ita  wires,  for 
tlie  purpose  of  repairing  Its  Une.  But  tbe 
telegraph  company  acquires  no  right  to  ex- 
clude the  railroad  company  from  the  use  of 
the  land.  Hie  ownership  of  the  raOvoad 
company  remains  as  It  was  before,  while 
the  telegraph  company  mei^y  acquires  an 
easemoit  upon  what  it  condenma,  for  tb» 
purpose  ot  entering  thereon  In  order  to  erect 
and  repair  the  line.  Lockie  v.  Tel^raph  Co., 
108  lU.  401.  In  the  Lockie  Case  we  said: 
"The  only  exduirive  right  of  occupancy  the 
company  acquires  by  such  a  proceeding  is  Ibe 
occupancy  of  the  ground  occupied  by  the 
poles  erected  for  tdegraph  purposes."  The 
spaces  between  the  telegraph  poles,  and  over 
which  the  wires  are  strung,  are  used  Jointly 
by  the  railroad  company  and  the  telegraph 
company,— by  the  former  for  such  purposes 
as  are  appropriate  to  a  railroad  right  of  way, 
and  by  the  latter  In  the  exercise  of  Ito  right 
to  l^e  easement  already  r^erred  to.  Inas- 
mocb  as  the  telegraph  company  does  not 
take  the  exdnslve  use  of  the  remaindn  of 
tile  right  of  way  not  occupied  by  the  poles, 
and  Inasmuch  as  the  railroad  company  still 
continues  to  use  the  .same.  It  cannot  be  said 
that  such  remainder  is  taken  by  the  condem- 
nation proceeding.  It  Is  merely  damaged  to 
the  extent  to  which  the  telegraph  company 
has  an  easement,  or  tiie  right  to  enter,  for 
the  purpose  of  constructing  and  repairing  Ito 
line.  The  measure  of  damages,  therefore, 
suffered  by  tiie  railroad  company,  is  not  tiie 
value  of  the  land  embraced  within,  the  right 
of  way  between  the  poles  and  under  the 
wires;  but  the  measure  of  damages  Is  the 
extent  to  which  the  value  of  the  use  of  sncb 
spaces  by  the  railroad  company  Is  diminished 
by  the  use  of  the  same  by  the  telegraph  com- 
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pany  for  its  purposes.  In  Chicago,  B.  &  Q. 
R.  Co.  T.  City  of  Chicago.  149  111.  457,  3T  N. 
E.  78,  where  the  city  sought  to  condemn  the 
the  right  to  extend  a  street  over  the  railroad 
right  of  way,  including  its  tracks,  we  held 
that  the  value  of  the  land  embraced  within 
the  crossing  Is  not  the  measure  of  just  com- 
pensatlou  for  such  Interest  as  may  he  taken, 
but  that  the  measure  of  compensation  Is  the 
amount  of  decrease  in  the  valtie  of  the  use 
for  railroad  purposes,  caused  by  the  use  for 
purposes  of  a  street,  such  use  for  the  pur- 
poses of  a  street  being  exercised  Jointly  with 
the  use  by  the  company  for  railroad  pur- 
poses. The  same  doctrine  Is  applicable 
here  so  far  as  the  spaces  between  the  tele- 
graph poles  and  over  which  the  wires  ore 
strung  are  concerned,  the  use  of  such  spaces 
for  telegraph  purposes  being  exercised  Joint- 
ly with  the  use  of  the  same  by  the  compa- 
ny for  railroad  purposes.  The  verdict  ren- 
dered by  the  Jury  below  Is  not  inconsistent 
with  the  mode  of  ascertaining  the  compensar 
tlon  OS  here  outlined. 

It  Is  said,  howevecv  that  at  some  future 
time  the  railroad  company  may  conclude  to 
lay  down  another  track,  and  that,  If  It  does 
so,  the  telegraph  poles  will  be  in  the  way  as 
on  obstruction.  It  is  also  said  that  at  some 
future  time  the  railroad  company  may  con- 
clude to  erect  certain  structures  upon  its 
right  of  way  for  railroad  purposes,  and  that 
the  erection  thereof  will  be  hindered  and 
Interfered  with  by  the  telegraph  wires 
stretched  from  pole  to  pole.  Such  damages 
might  be  regarded  as  remote  In  character. 
In  view  of  the  fact  that  the  evidence  does 
not  show  any  Immediate  demand  for  the 
construction  of  such  additional  track,  or  for 
the  erection  of  the  structures  referred  to. 
But,  whether  such  damages  be  regarded  as 
remote  or  not,  the  petition  in  this  case  con- 
tains the  following  statement:  "And  In  the 
event  that  said  railroad  company  shall  at 
any  time  desire  to  change  the  location  of 
Its  tracks,  or  construct  new  tracks  or  side 
tracks  where  the  same  do  not  now  exist,  the 
petitioner  hereby  consents  to  remove  such 
poles  to  such  other  point  or  points  on  the 
said  right  of  way  adjacent  thereto,  which 
shall  be  designated  by  said  railroad  com- 
pany, upon  reasonable  notice,  and  at  the  ex- 
pense of  petitioner."  The  petition  also  states 
that,  in  case  of  the  erection  of  any  struc- 
tures by  the  appellants  upon  the  right  of 
way,  the  wires  will  be  suspended  high 
enough  to  prevent  any  interference  there- 
with. These  allegations  In  the  petition  are  In 
the  nature  of  stipulations  to  which  the  peti- 
tioner binds  Itself.  Such  stipulations  have 
been  held  valid  by  the  decisions  of  this  court 
Chicago  &  A.  R.  Co.  V.  Jollet,  L.  &  A.  Ry.  Co., 
105  ni.  388;  Peoria  &  P.  U.  R.  Co.  v.  Peoria 
A  F.  Ry.  Co.,  Id.  110.  Indeed,  section  2  of 
the  act  in  regard  to  telegraph  companies 
only  authorizes  such  companies  to  construct 
lines  of  telegraph  along  and  upon  railroads, 
and  to  erect  poles  for  supporting  the  insula- 


tors and  wires  of  their  lines,  upon  condition 
that  such  construction  and  erection  are  done 
"In  such  manner  and  at  such  points  as  not  to 
Incommode  the  public  use  of  the  railroad." 
It  is  a  condition  preced^t  to  the  erection  of 
the  telegraph  line  that  the  public  use  of  the 
railroad  shall  not  be  Incommoded.  The  tele- 
graph company  accepts  the  right  to  put  its 
line  upon  the  railroad  right  of  way,  subject 
to  the  condition  that  It  does  not  incommode 
the  use  of  the  railroad.  In  view  of  this  pro- 
vision of  the  statute,  and  in  case  the  telegraph 
line  Is  constructed  as  directed  by  the  statute, 
the  railroad  company  will  not  suffer  any  dam- 
ages by  reason  of  being  Incommoded  in  the 
use  of  Its  right  of  way.  We  are  therefore  of 
the  opinion  that  the  court  below  committed 
no  error  In  its  rulings  in  regard  to  the  evi- 
dence, or  In  regard  to  the  girUig  or  refusal 
of  instructions,  bo  far  as  its  action  was  based 
upon  the  theory  that  the  spaces  between  the 
telegraph  poles  and  under  the  wires  were  not 
taken  by  the  condemnation  proceeding.  Its 
action  In  the  respects  mentioned,  having  been 
based  upon  the  theory  that  only  the  spaces 
occupied  by  the  poles  were  taken,  and  that 
the  spaces  between  the  poles  and  under  the 
wires  were  damaged  only  by  the  use  of  the 
same  In  the  manner  stated,  was,  In  our  opin- 
ion, correct 

In  the  second  place.  It  Is  claimed  by  the 
appellants  that  the  appellee  must  make  com- 
pensation proportionately  for  the  costs  and 
expenses  to  which  the  appellants  are  alleged 
to  have  been  subjected  In  putting  the  right 
of  way  in  condition.  In  other  words,  it  is 
said  that  the  appellee  cannot  avail  Itself  of 
improved  conditions  without  compensation. 
No  evidence  was  Introduced  here  on  behalf 
of  the  appellants  to  show  that  any  work  had 
been  done  by  them,  or  any  expenses  incuiTed 
by  them,  in  clearing  the  right  of  way  along 
and  upon  which  the  appellee's  telegraph  line 
is  proposed  to  be  located.  The  petition  ex- 
pressly avera  that  it  there  baa  been  any 
transformation  of  the  surface  of  the  earth 
into  shape  and  cohdition  to  fit  It  for  a  rail- 
road bed,  the  petitioner  does  not  Intend  to 
set  poles  and  suspend  wires  at  the  poiuts 
where  such  transformation  has  taken  place. 
We  cannot  say  in  this  case  that  the  appellee 
Is  entitled  to  be  mulcted  In  damages  by  rea- 
son of  availing  Itself  of  any  improved  condi- 
tions created  by  the  appellants.  In  the 
Louisiana  cases  referred  to,  It  appeared  that 
the  railroad  right  of  way  ran  for  miles 
through  swamps,  timbered  and  not  timber- 
ed, and  that  such  timbered  and  swamp  lands 
had  been  made  available  for  a  right  of  way 
at  a  cost  of  much  labor  and  money,  and  had 
been  kept  clear  and  In  suitable  condition  at 
a  considerable  expense,  the  maintenance  of  it 
in  such  condition  being  necessary  for  the  prop- 
er and  safe  operation  of  the  railroad  trains. 
No  such  state  of  facts  exists  here,  where  the 
right  of  way  for  the  most  part  Is  level  prairie 
land.  Under  the  instructions  of  the  court 
the  Jury  were  authorized  to  award,  as  corn- 
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pensatlon  to  the  appellants,  the  Talue  of  the 
ground  taken  for  the  erection  of  the  tele- 
graph poles;  and,  If  such  ground  had  an  ln< 
creased  value  by  reason  of  being  Improved 
In  the  manner  stated,  the  appellants  had  the 
benefit  of  It  at  the  hands  of  the  Jury  under 
the  Instructions.  The  rulings  of  the  court  In 
regard  to  the  evidence  and  Instructlcins,  so 
far  as  they  refused  to  make  what  counsel 
call  Improved  conditions  of  the  right  of  way 
a  basis  for  the  award  of  compenaatlon,  were 
Dot  erroneous. 

In  the  third  place,  appellants  claim  that  the 
trial  court  erred  In  refusing  to  allow  them 
to  prove  that  the  railroad  companies,  or  one 
of  them,  had  rented  the  use  of  their  right  of 
way  to  other  telegraph  companies  at  certain 
amounts  per  year,  and  that  the  rents  so  re- 
ceived should  be  taken  into  consideration  In 
establishing  the  amount  of  compensation  to 
be  awarded.  There  was  no  error  In  the  ac* 
tlon  of  the  court  in  this  regard.  The  con- 
tract of  lease  with  another  telegraph  com- 
pany, which  It  was  proposed  to  prove,  gave 
such  telegraph  company  the  exclusive  use  of 
the  railroad  right  of  way,  and  therefore  was 
void  upon  grounds  of  public  policy,  as  being 
In  restraint  of  trade,  and  as  creating  a  mo- 
nopoly. Crosw.  Electricity,  |  45.  In  addi- 
tion to  this,  the '  contract  of  lease,  which  It 
was  proposed  to  prove,  gave*  the  use  of  the 
telegraph  line  to  the  railroad  for  its  trains, 
so  that  the  railroad  company  was  authorized 
to  use  the  telegraph  line  in  sending  Its  owe 
dispatches,  and  in  moving  its  trains,  and  Id 
managing  its  own  business.  It  was  not 
shown,  nor  was  It  proposed  to  show,  bow 
much  such  use  of  the  telegraph  lines  by  the 
railroad  was  worth.  The  contract  of  lease, 
therefore,  was  not  sufflcleutly  definite,  as  to 
the  amount  received  by  the  railroad  company 
from  the  telegraph  company,  to  Indicate 
what  was  the  rental  value  of  the  privilege 
of  erecting  and  operating  a  telegraph  line 
upon  the  right  of  way,  even  If  the  amount  of 
rent  paid  by  the  telegraph  company  to  the 
railroad  company  was  competent  evidence 
for  the  purpose  of  fixing  the  amount  of  com- 
pensation to  be  awarded.  It  does  not  appear 
that  the  rental  value  proposed  to  be  proven 
was  any  criterion  of  the  value  of  the  ease- 
ment proposed  to  be  taken  by  the  present  ap- 
pellee. 

12.  It  is  furthermore  claimed  by  the  appel- 
lants that  there  Is  a  variance  between  the 
petition  and  the  verdict  and  judgment  in  the 
present  case,  and  that  the  judgment  is  void 
for  uncertainty.  This  objection  Is  without 
force.  The  petition  proposes  the  construc- 
tion of  a  telegraph  line  through  the  entire 
length  of  the  railroad  right  of  way,  from  Its 
commencement  In  East  St.  Louis  to  its  ter- 
mination in  Cairo.  The  verdict  and  judg- 
ment only  cover  the  route  which  begins  at 
the  corporation  line  of  East  St  Louis,  and 
extends  to  the  corporation  line  of  Cairo;  that 
Is  to  say,  the  appellee  abandoned  so  much  of 
the  petition  as  asked  for  the  construction  of 


Its  telegraph  line  on  the  railroad  right  of  way 
inside  of  the  city  limits  of  East  St  Louis  and 
Cairo,  The  verdict  and  judgment  gave  less 
than  the  petitioner  asked  for.  The  only 
party  having  a  right  to  complain  of  this 
would  be  the  appellee,  and  not  the  appel- 
lants. A  party  wlU  not  be  allowed  to  com- 
plain of  an  act  that  does  not  injuriously  af- 
fect him  or  bis  interests.  Gage  -r.  Dn  Pny, 
134  m.  132.  24  N.  B.  866. 

The  judgment  is  said  to  be  void  for  un- 
certainty, because  It  describes  the  location 
of  the  line  as  the  same  Is  described  In  the 
petition,  to  yrlt:  "At  a  distance  of  not  less 
than  twenty-five  feet  from  the  outer  edge  of 
said  railroad  track  upon  the  east  side  of  said 
track,  or  at  such  points  as  may  be  agreed 
upon  by  said  telegraph  company  and  the 
railroad  company  operating  said  road."  The 
uncertainty  Is  said  to  consist  in  the  alterna- 
tive character  of  the  location,  as  above  de- 
scribed. We  see  no  objection  to  the  form 
of  the  judgment  as  here  set  out,  and  do  not 
regard  ft  as  being  void  for  nncertainl^.  Aft- 
er the  Judgment  of  condemnation  Is  entered. 
If  the  parties,  instead  of  having  the  line  lo- 
cated 25  feet  from  the  outer  edge  of  the 
track,  choose  to  agree  upon  some  other  point 
or  line  of  location,  there  can  be  no  reasona- 
ble objection  to  such  change,  ^e  ju<^meut 
of  the  county  court  la  affirmed.  Judgment 
affirmed. 

OARTBE,  O.  J.,  and  OABTWBIGHT,  J., 
dissent. 


(166  N.  Y.  e28) 

WALKER  et  al.  v.  PHOSNIX  INS.  CO.  OF 
HARTFORD,  CONN, 

(Court  of  Appeals  of  New  York.  Oct  4,  1898.) 

IiraUBiLllGE  —  iNCCMBRATtCBS  —  CoNDITIOMB— 
Waivkb, 

A  policy  provided  that  It  shonld  be  void  If 
the  pioperiT  insured  was  incumbered,  without 
insurer's  consent,  and  that  Insurer's  acts  in 

respect  to  the  appraisal  of  a  loss  should  not 
be  deemed  a  waiver.  At  the  time  the  policy 
was  issued,  insurer  bad  no  knowledge  of  an 
incumbrance  on  the  property.  After  a  loss,  the 
insured  asked  that  toe  policy  nught  be  correct- 
ed as  to  a  clerical  error,  and  a  clause  making 
it  payable  to  the  mortgaeee  inserted.  The  in- 
surer corrected  the  error,  nnt  refused  to  attach 
the  clause,  and  appointed  an  adjuster.  On  his 
fallnre  to  agree  with  the  owners,  appraisers 
were  appointed  under  the  policy;  and.  after 
their  appraisal,  insurer  left  at  the  agents  who 
had  issued  the  policy  a  bill  for  pr«niums.  Held, 
that  the  question  of  the  waiver  of  the  condi- 
tions as  to  incumbrance  was  for  the  Jury. 

Appeal  from  supreme  conrt,  genml  term, 
First  department 

Action  by  StUlman  R.  Walker  and  another 
against  the  Phoenix  InBorance  Company  of 
Hartford,  Conn.  From  a  Jndgment  of  the 
general  term  05  N.  Y.  Supp.  874)  affirming  a 
judgment  for  defendant,  plaintlfls  appeaL 
Reversed. 

'  George  W.  Stephens,  for  appellaata.  Dal- 
las Flannagan,  for  respondeat. 
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VANN.  J.  On  fhfi  nth  of  November,  1890, 
the  film  of  Batinderadn  &  Starkweather, 
through  their  broker,  named  Clark,  applied  to 
the  defendant  for  insurance  upon  some  print- 
ing machinery  tod  materials,  which  were  at 
the  time  subject  to  two  chattel  mortgages,  ■ 
but  this  fact  was  not  then  dlsdosed  to  the 
company.  Each  mortgage  contained  a  cov- 
enant on  the  part  of  the  mortgagors  to  keep 
the  property  insured  for  the  benefit  of  the 
mortgagees,  who  are  the  plaintiffs  In  this  ac- 
tion, and  to  assign  the  policy  to  them.  Said 
application  was  made  at  the  main  office  of 
the  defendant  to  one  Haslock,  the  "applica- 
tion clerk,"  who  passed  upon  substantially 
all  applications,  fixed  the  rate,  and  ordinarily 
took  the  risk  and  bound  the  company,  as  well 
as  gave  permits  for  change  of  ownership  and 
the  like.  Mr.  Haslock  thereupon  signed  and 
delivered  what  is  known  as  a  "binder,"— a 
brief  instrument,  whereby  the  defendant  in- 
sured Sannderson  &  Starkweather  against 
loss  by  fire  upon  said  property  to  the  amount 
of  $1,000,  "subject  to  the  conditions  of  its 
"several  policies."  The  next  day  the  prop- 
erty insured  was  injured  by  fire,  but  a  policy 
of  the  standard  form,  covering  the  same  risk 
as  the  binder,  was  at  once  Issued,  and  deliv- 
ered to  the  broker  who  had  made  the  appli- 
cation for  insurance.  On  Novemlwr  13th, 
the  day  after  the  Are,  the  broker  discovered 
that  the  name  of  one  member  of  the  firm  in- 
sured was  misspelled  in  the  policy;  so  he 
took  It  to  the  same  office  of  the  defendant, 
where  he  again  saw  Mr.  Haslock,  told  him 
about  the  fire,  stated  that  the  property  insur- 
ed was  incumbered  by  chattel  mortgage,  and 
requested  him  to  correct  the  spelling  in  the 
name,  and  to  insert  the  usual  "mortgage 
clause."  In  answer  to  this  request,  as  Mr. 
Clark  stated  on  his  direct  examination,  Mr. 
Haslock  "said  that  he  could  change  the  word 
■Starkweather,'  but  that  he  could  not  change 
the  mortgage  note  or  put  It  on,  or,  rather, 
he  could  not  change  it  because  it  wad  not  on; 
that  he  could  not  put  the  mortgage  note  on. 
1  said,  'How  will  that  affect  In  the  case  of  the 
fire?'  He  said  It  would  make  no  difference, 
as  the  loss  would  be  settled  with  Saunderson 
&  Starkweather,  and  a  check  paid  to  their 
order."  Mr.  Clark  thereupon  asked  Mr.  Has- 
lock to  give  notice  when  he  drew  the  check  • 
to  the  order  of  Saunderson  &  Starkweather, 
BO  that  the  plaintiffs  could  be  present  at  the 
time  the  check  was  paid  to  them,  and  get 
the  amount  of  their  claim  therefrom,  but  it 
does  not  appear  that  any  answer  was  made 
to  this  request.  Upon  his  cross-examination, 
Mr.  Clark  described  the  interview,  after  mak- 
ing the  request  for  said  changes,  as  follows: 
Mr.  Haslock  "said  he  could  not  do  it  at  that 
time,  as  the  fire  had  occurred,  but  he  could 
change  the  name  of  'Starkweather,'  and,  re- 
garding all  losses,  It  would  make  no  differ- 
ence in  their  payments,  as  they  would  draw 
their  check  to  the  order  of  Saunderson  & 
Starkweather,  and  •  *  •  Walker  &  Bres- 
nan  could  look  to  Saunderson  &  Starkweath- 


er for  their  money.'  X  then  asked  ttte  g^tle- 
man  If  he  would  not  hold  his  check  when  he 
paid  the  loss,  and  let  me  know,  that  I  might 
have  Bresnan  &  Walker  theare  when  the 
check  was  paid  either  to  Hr.  Saunderson  or 
Mr.  Starkweather."  Mr.  Haslock  denied  that 
he  said  a  check  would  be  given  for  the  loss, 
hut  admitted  saying:  "We  settled  with  the 
Insured  only.  It  makes  no  dUCerence,  and  It 
Is  out  of  my  hands."  While  this  conversa- 
tion was  going  on,  Mr.  Haslock  corrected  the 
mls^elled  name,  and  soon  after  handed  the 
policy  thus  corrected  to  the  broker,  who  was 
acting  for  the  owners  of  the  property.  Has- 
lock also  testified  that  he  reported  the  exist- 
ence of  the  mortgages  to  Mr.  McKay,  the 
manager  of  the  company,  but  could  not  say 
whether  it  was  before  any  steps  had  been 
taken  to  adjust  the  loss.  He  was,  however, 
in  the  same  office  as  the  manager  and  in  con- 
atent  communication  with  blm.  On  the  13th 
of  November,  Mr.  McKay  appointed  as  ad- 
juster for  the  company  one  Watlington,  who 
at  once  conferred  with  Mr.  Saunderson,  and 
told  him  that,  when  his  statement  of  the 
property  insured  was  ready,  be  would  be 
prepared  to  ascertain  and  fix  the  amount  of 
loss  with  him.  Mr.  Saunderson  prepared  an 
itemized  statement  of  the  property,  as  re- 
quired by  the  policy,  embracing  many  items, 
with  descriptions  and  values,  and  on  the  ISth 
of  November  delivered  It  to  Mr.  Watlington, 
who,  a  day  or  two  later,  negotiated  with  Mr. 
Saunderson  "and  his  adjuster"  at  the  scene 
of  the  fire,  examined  the  property  in  connec- 
tion with  the  schedule  furnished,  and  said 
they  had -better  have  the  amount  of  the  loss 
ascertained  by  appraisers.  Prior  to  this  time 
no  mention  bad  been  made  of  an  appraisal  • 
on  either  side.  Thereupon  appraisers  were 
selected,  an  appraisal  had,  an  award  made 
and  brought  to  the  office  of  the  company. 
Proofs  of  loss  on  the  basis  of  the  appraisal 
were  made  by  the  insured,  and  delivered  to 
the  defendant,  about  the  20th  of  November, 
and  no  objection  was  made  as  to  their  form 
or  sufficiency.  On  the  8th  of  December,  Mr, 
Clark's  firm  tendered  a  check  to  the  defend- 
ant for  the  premium  on  the  policy,  but  the 
company  refused  to  receive  it  On  the  20th 
of  January  following,  the  defendant  sent  to 
Mr.  Clark's  firm  a  formal  bill  for  $45,  of  which 
$30  was  for  the  premium  on  the  policy  In  ques- 
tion, and  the  remainder  on  another  policy, 
with  a  request  to  remit  for  the  same.  No 
remittance  appears  to  have  been  made,  nor 
Was  any  reason  given  by  the  company  for 
sending  said  bill;  and,  although  It  is  now 
claimed  by  Its  counsel  to  have  been  sent  In- 
advertently, there  is  no  evidence  In  the  rec- 
ord to  that  effect.  After  all  the  rights  of  the 
insured  had  been  duly  assigned  to  the  plain- 
tiffs, an  action  was  brought  by  them  upon 
the  policy  for  the  amount  of  the  loss,  which 
was  less  than  the  amount  of  the  insurance. 
Upon  the  trial  the  foregoing  facts  appeared, 
and  at  the  close  of  the  evidence  the  court  di- 
rected a  verdict  In  faror  of  the  defendant, 
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and  flie  plalntlffa  dniy  enepted.  From  the 
Jik^nnent  of  affinnaitce  Tendered  by  the  gen- 
eral  term,  tlw  plaintiffs  appealed  to  this 
court 

The  poller  proTided  that  It  should  be  TOld 
*if  the  Interest  of  the  Insured  be  other  than 
unconditional  and  sole  ownership;  •  •  • 
or  If  the  subject  of  Insurance  be  person- 
al pTopeety^  and  be  or  become  Incum- 
bered by  a  chattel  mortgage.  *  *  *  If  fire 
occurs,  the  Insured  shall  «  •  •  separate 
the  damaged  and  undamaged  property,  put 
It  In  the  best  possible  order,  make  a  com- 
plete Inventory  of  the  same,  stating  the 
quantify  and  cost  of  each  article  and  the 
amount  claimed  thereon.  •  •  •  This  com- 
pany shall  not  be  held  to  hare  waived  any 
provision  or  condition  of  this  pcdlcy  or  any 
forfeiture  thereof  by  any  reaulrement,  act, 
or  proceeding  on  Its  part  relating  to  the  ap- 
pralsaL  *  *  *"  As  the  defendant  did  not 
know  of  the  existence  of  the  chattel  mort- 
gages when  the  Insurance  contract  was 
mode,  the  mortgage  clause  above  quoted 
rendered  It  voidable,  at  the  election  of  the 
defendant  If,  however,  the  company,  after 
learning  the  facts,  treated  the  policy  as 
valid,  or  put  the  Insured  to  trouble  and  ex- 
pense on  account  thereof,  It  was  evidence 
from  which  the  jury  might  have  found  a 
waiver  of  the  forfeiture  caused  by  the  ei- 
Ifiteuce  of  the  mortgages.  Thus,  as  was  said 
in  Armstrong  v.  Insurance  Co.,  130  N.  T. 
564,  29  N.  E.  992:  '*The  rule  Is  now  estab- 
lished •  •  *  that  if.  In  any  negotiations 
or  transactions  with  the  assured  after  knowl- 
edge of  the  forfeiture,  it  recognizes  the  con- 
tinued validity  of  the  policy,  or  does  acts 
based  thereon,  or  requires  the  Insured  to  do 
some  act  or  incur  some  trouble  or  expense, 
the  forfeiture  is  waived.  Titus  v.  Insur- 
ance Co.,  81  N.  Y.  410;  Roby  v.  Insurance  Co., 
120  N.  T.  510,  24  N.  B.  808;  Pratt  v.  In- 
surance Co.  (N.  Y.)  29  N.  B.  117."  And 
more  recently,  referring  to  the  same  sub- 
ject, in  Kiernan  v.  Insurance  Co.,  150  N.  Y. 
190.  196,  44  N.  B.  606,  699,  this  court  said: 
"While  express  waiver  rests  upon  lutentlon, 
and  estoppel  upon  mialeadlng  conduct,  im- 
plied waiver  may  rest  upon  either,  for  It  ex- 
ists when  there  Is  an  Inteution  to  waive  un- 
expressed, but  clearly  to  be  Inferred  from 
circumstances,  or  when  there  Is  no  such  In- 
tention In  fact,  but  the  conduct  of  the  In- 
surer has  misled  the  insured  Into  acting  on 
a  reasonable  belief  tiiat  the  company  has 
waived  some  provision  of  the  policy.  Ron- 
ald V.  Association,  132  N.  Y.  378,  30  N.  B. 
739;  Armstrong  v.  Insurance  Co.,  130  N.  Y. 
560,  29  N.  E.  991;  2  BIddie,  Ins.  S  1052.  While 
the  principle  may  not  be  easily  classified,  It 
is  well  established  that  If  the  words  and 
acts  of  the  insurer  reasonably  Justify  the 
conclusion  that,  with  full  knowledge  of  all 
the  facts,  it  intended  to  'abandon  or  not  to 
insist  upon  the  particular  defense  afterwards 
relied  upon,'  a  verdict  or  finding  to  that 
effect  establishes  a  waiver,  which.  If  it 


once  exists,  can  never  b6  revoked.  Trippe 
V.  Society.  140  N.  Y.  2S.  85  N.  H.  316;  Btsa- 
nlnghoff  r.  Insurance  Co.,  93  N.  Y.  495: 
Brink  v.  Insurance  C!o.,  80  M.  T.  108;  dem- 
ent. Dig.  Fire  Ins.  p.  621,  |  6;  2  May,  Ins. 
504a;  2  Blddle.  Ins.  S  1058."  The  avtborltlefl 
are  too  nnmerona  and  the  principle  too  well 
settled  to  require  further  argument  or  cita- 
tion. 

Assuming  that  whatever  was  said  or  done 
between  the  re^sentetive  of  the  Insurance 
company  and  the  owner  of  the  property 
which  related  aoleHy  to  an  appraisal  la  not 
to  be  -regarded  as  evidence  of  walvo!,  owing 
to  the  provision  In  the  policy  relating  to 
that  subject,  the  question  presented  for  de- 
cision la  whether  there  was  enough  other 
evidence  from  which  the  Jury  might  have 
found  a  waiver  by  the  company.  When 
Mr.  Olark  applied  to  Mr.  Haslock  to  cliange 
the  policy,  the  latter  stood  for  the  company, 
and  whatever  he  did  It  did.  He  changed 
the  pcdlcy,  not  In  an  important  respect,  to 
be  sure;  but  stlU,  by  making  any  change  at 
ail,  did  he  not  recognize  the  policy  as  an 
existing  contract,  and  show  an  intention  not 
to  insist  upon  the  forfeiture?  If  be  regard- 
ed the  policy  as  void,  why  should  he  have 
made  the  change?  What  object  was  there 
in  changing  a  contract  that  could  not  be  en- 
forced against  the  company?  Why  should 
any  alteration  be  made  in  a  void  instru- 
ment? Bven  a  clerical  change,  made  by 
one  party  to  a  written  agreement  at  the  re- 
quest of  the  other,  is  some  evidence  of  a 
recognition  of  the  validity  of  the  Instrument, 
because  otherwise  there  would  be  no  reason 
■for  making  any  change.  The  party  who 
alters  a  writing  entered  into  between  him- 
self and  another,  at  tbe  tatter's  request,  nec- 
essarily treats  that  writing  as  an  existing 
instrument,  and  Invites  the  other  party  to 
act  on  It  as  such.  The  nature  or  extent  of 
the  alteration  is  not  Important,  provided 
there  Is  an  Intention  to  alter  something  tliat 
is  still  In  force,  and  which  is  regarded  aa 
still  binding.  It  cannot  be  presumed  that 
the  company  meant  to  do  nothing,  or  to  do 
a  meaningless  act,  when  at  Its  cblef  place 
of  business,  acting  through  an  agent  pos- 
sessing general  authority,  it  deliberately  al- 
tered its  written  obligation  so  as  to  make  It 
conform  to  the  original  intention  of  the  par- 
ties. A  reasonable  man  does  not  ordinarily 
change  a  void  contract  at  the  request  of 
the  other  party  thereto,  unless  he  wishes  to 
revive,  continue,  or  treat  It  as  valid.  If  he 
wished  to  treat  it  as  a  nullity,  one  would  ex- 
pect blm  to  decline  because  It  was  a  nul- 
lity. If  the  company  meant  nothing  In  mak- 
ing the  alteration,  why  did  it  make  It?  The 
change  made  called  for  an  explanation  of 
the  motive  in  making  It;  and  whether  the 
explanation,  which  rested  simply  upon  infer- 
ence, was  satisfactory  or  not,  was  a  ques- 
tion for  the  Jury  to  determine. 

The  company  not  only  made  the  change, 
but,  through  Mr.  Haslock,  aald.  In  substance. 
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tlutt  the  policy  would  be  paid  notwltbfttaDd- 
ing  the  existence  of  the  chattel  mortgages 
and  the  occurrence  of  the  fire.  While  he 
refused  to  make  the  policy  payable  to  the 
mortgagees,  he  did  not  put  his  refusal  on  the 
ground  that  the  poUcy  waa  void,  but,  as  the 
jury  might  have  found,  on  the  ground  that, 
after  the  flre  had  occurred,  he  could  not 
change  the  persons  to  whom  the  payment 
was  to  be  made,  which  might  subject  the 
company  to  a  double  liability.  Thus,  at  a 
time  when  the  company,  If  it  intended  to 
take  advantage  of  the  forfeiture,  should 
have  said  so.  It  not  only  failed  to  say  so, 
but  changed  the  policy,  and  said  that  It 
would  be  paid.  This  was  followed  by  the 
appointment  of  an  adjuster  who  requested 
In  behalf  of  the  company,  as  the  policy  per- 
mitted, that  an  inventory  of  the  property 
injured  should  be  made  by  the  Insured,  not 
for  the  purpose  of  an  appraisal,  for  none  bad 
yet  been  suggested,  and  no  difference  of  opin- 
ion as  to  value  had  arisen,  but  for  the  pur- 
pose of  an  adjustment  The  statement  or 
inventory  thus  called  for  was  required  by 
the  policy  to  be  complete,  and  to  set  forth 
the  quantity,  cost,  and  value  of  each  article. 
The  defendant  thus  put  the  Insured  .to 
trouble  and  expense  by  requiring  him  to 
comply  with  tbe  terms  of  the  contract  to  this 
extend,  and  thus  enforced  it  pro  tanto  upon 
its  part  After  this  schedule  had  been  fur- 
nished, negotiations  for  the  express  purpose 
of  adjusting  the  loss  were  entered  Into  be- 
tween the  representative  of  the  company 
and  the  Insured,  and  finally  tbe  company 
sent  a  bill  for  tbe  premium. 

We  think  that,  under  the  authorities,  the 
evidence  thus  alluded  to  was  for  the  consid- 
eration of  the  jury.  While  they  might  have 
found  in  favor  of  the  defendant  if  the  case 
bad  been  submitted  to  them  for  decision, 
there  was  some  evidence  which  would  have 
oiabled  them  to  find  a  waiver  by  the  com- 
pany. It  is  not  necessary  that  tbe  company 
should  say,  in  terms,  through  its  officers  or 
agents,  that  it  waives  a  forfeiture;  but  it 
Is  sufficient  if  what  It  says  and  does  would 
induce  a  reasonable  man  to  believe  that  It 
did  not  Intend  to  treat  the  policy  as  void. 
The  acts  stated  are  utterly  inconsistent  with 
such  an  Intention.  When  not  only  a  change 
was  made  In  the  policy,  but  an  assurance 
waa  given  that  It  would  be  paid,  and  the  in- 
sured were  required  to  furnish  an  inventory 
for  the  purpose  of  an  adjustment,  which 
was  entered  upon,  and  finally  a  request 
made  for  the  payment  of  the  premium,  and 
no  explanation  of  these  facts  was  furnished 
by  tbe  company,  we  think  it  was  the  duty 
of  the  learned  trial  judge  to  submit  the  case 
to  the  jury.  While  it  may  be  that  some 
officers  or  agents  of  the  defendant  acted  in 
Ignorance  of  what  the  others  had  done,  thia 
does  not  affect  the  question.  If  the  com- 
pany Intended  to  treat  the  poUcy  as  a  valid 
Instrument  upon .  three  different  occasions, 
through  at  least  two  different  agenta,  they 


furnished  some  evidence  of  waiver  which 
presented  a  question  of  fact  Without  fur- 
ther comment,  we  think  tbe  judgment  should 
be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event  All  concur,  ex- 
cept PABKBR,  0.  J.,  not  sitting.  Judgment 
xeT»Bed,  etc 


(IW  N.  T.  33) 

CONWAY  V,  CITY  OF  KOOHESTER  et  al. 
(Court  of  Appeals  of  Mew  York.   Oct  18, 

K&iLROAD  Traces  in  Strbsts— Constrdotior  of 
PaVBUKNT— LlABlLlTT  or  Abuttino  Owhbrs 
— DUTT  or  COMMOS  Coosciu 

1,  Laws  1890,  c.  D4J5,  |  98,  as  amended  by 
Laws  1892,  c.  676,  §  98,  provides  that  "every 
Btreet  surface  railroad  corporation  bq  long  as 
it  shall  continiie  to  use  any  of  its' tracks  in  any 
street  avenue  or  public  place  in  any  city  or  Til- 
lage shall  have  and  keep  In  permanent  repair 
that  portion  of  such  street  avenue  or  puolic 
place  Between  its  tracks,  the  rails  of  its  tracks, 
und  two  feet  In  width  ontside  of  its  tracks, 
under  the  supervisioD  of  the  proper  local  au- 
thorities, and  whenever  required  by  tfa«n  to 
do  so,  and  in  snch  manner  as  they  may  pre- 
scribe"; and  provides,  farther,  that  in  case 
of  neglect  to  make  pavements  or  repairs  after 
30  days'  notice  to  do  so,  the  local  authorities 
mny  make  same  at  tbe  corporation's  expense. 
Htid,  that  an  abutting  owner  ia  not  liable  for 
the  cost  of  constructing  a  new  pavement  be- 
tween tbe  tracks  and  the  rails  thereof,  and  for 
two  feet  in  width  ontside  of  satne. 

2,  This  section  makes  mandatory  the  duty 
of  the  common  council  to  request  a  railway 
company  to  construct  a  pavement  between  its 
tracRs,  the  rails  of  its  tracks,  and  for  two  feet 
ontside  thereof,  on  a  street  or  avenue,  before 
the  city  makes  a  repavement. 

Appeal  from  supreme  court  appellate  di- 
vision, Fourth  department 

Suit  by  John  Conway  against  the  city  of 
Rochester,  and  others,  composing  its  execu- 
tive board,  to  restrain  defendants  from 
awarding  a  paving  contract  An  order  vacat- 
ing a  temporary  injunction  was  affirmed  by 
the  appellate  division  (49  N.  Y.  Supp.  244),  and 
that  court  afterwards  allowed  an  appeal  to 
tbe  court  of  appeals,  and  certified  questions. 
Reversed. 

John  Desmond,  for  appellant  John  F.  Kin- 
ney, for  respondents. 

PARKER,  C.  J.  The  common  council  of 
the  city  of  Rochester  determined  to  pave, 
with  asphalt  one  of  its  streets  that  was  in 
part  occupied  by  the  tracks  of  the  Rochester 
Railway  Company,  over  which  its  cars  were 
operated.  Before  the  ordinance  was  adopt- 
ed to  pave  tbe  street  the  officers  of  the  rail- 
way company  were  waited  upon,  with  the 
Tlew  of  ascertaining  whether  the  company 
wonld  assist  In  paving  tbe  street.  After  con- 
sideration of  the  question,  the  officers  decided 
that  the  company  could  not  be  compelled  to 
contribute  towards  the  expenses  of  repav- 
lug  the  street,  and  so  advised  the  manlcipsl 
authorities.  The  latter  seemed  to  have  reach- 
ed tbe  same  conclusion,  for  they  proceeded  to 
take  the  necessary  steps  to  pave  tbe  street 
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from  curb  to  curb,  without  giving  the  Roch- 
ester Railway  Company  ngtlce  that  It  was  re- 
quired to  pave  the  portion  of  the  street  with- 
in Its  traci£S  and  two  feet  in  width  outside  of 
Its  tracks.  Thereupon  plaintiff,  who  Is  a  tax- 
payer in  the  city  and  also  an  abutting  owner 
upon  the  street  in  question,  Instituted  this 
suit,  at  the  commencement  of  which  a  tem- 
porary injunction  was  granted  restraining  the 
defendants  from  awarding  any  contract  for 
the  making  of  such  pavement  Subseqnently 
an  order  was  granted  vacating  the  Injunction, 
and  an  appeal  taken  from  that  order  to  the 
appellate  division,  which  affirmed  the  order. 

Thereafter,  upon  a  motion  made  for  a  rear- 
gument  and  for  leave  to  go  to  the  court  of 
appeals,  the  appellate  division  decided  to  al- 
low an  appeal  to  this  court,  and  It  certified 
two  questions  for  our  consideration:  First. 
Are  the  abutting  owners  on  Lyell  avenue  lia- 
ble for  the  cost  of  constructing  a  new  pave- 
ment between  the  tracks,  and  the  rails  of  the 
tracks,  and  for  two  feet  In  width  outside  of 
the  tracks,  of  the  Rochester  Railway  Com- 
pany? Second.  Is  the  duty  of  the  common 
council  of  the  city  of  Rochester  to  request  the 
Rochester  Railway  Company  to  construct  a 
pavement  between  Its  tracks,  and  the  rails 
of  Its  tracks,  and  for  two  feet  outside  there- 
of, on  Lyell  avenue,  before  the  city  con- 
structs such  pavement,  mandatory? 
,  As  the  answer  to  these  questions  must  be 
found  In  the  statute,  I  quote  section  96  of  the 
general  railroad  law,  which  Is  applicable  to 
the  Rochester  Railway  Company:  "Every 
street  surface  railroad  corporation  so  long  as 
It  shall  continue  to  use  any  of  Its  tracks  In 
any  street,  avenue  or  public  place  in  any  city 
or  Tillage  shall  have  and  keep  in  permanent 
repair  th&t  portion  of  such  street,  avenue  or 
public  place  between  its  tracks,  the  rails  of 
its  tracks,  and  two  feet  in  width  outside  of  Its 
tracks,  under  the  supervision  of  the  proper  lo- 
cal authorities,  and  whenever  required  by  them 
to  do  BO,  and  in  such  manner  as  they  may 
prescribe.  In  case  of  the  neglect  of  any  cor- 
poration to  make  pavements  or  repairs  after 
the  expiration  of  thirty  days'  notice  to  do  so, 
the  local  authorities  may  make  the  same  at 
the  expense  of  such  corporation,  and  such  au- 
thorities may  make  such  reasonable  regula- 
tions and  ordinances  as  to  the  rate  of  speed, 
mode  of  use  of  tracks,  and  removal  of  ice 
and  snow,  as  the  interests  or  convenience  of 
the  public  may  require.  A  corporation  whose 
agents  or  servants  willfully  or  negligently 
violate  such  an  ordinance  or  regulation,  shall 
be  liable  to  such  city  or  village  for  a  penalty 
not  exceeding  five  hundred  dollars  to  be  ^ec- 
ified  in  such  ,  ordinance  or  regulation."  Laws 
1890,  c.  565,  i  88,  as  amended  by  lavs  1882,  c. 
676,  9  88. 

We  note,  first,  that  the  legislature  by  this 
statute  intended  to  provide  tiiat  so  much  of  a 
street  or  avenue  as  should  be  within  the 
tracks  of  any  street  surface  railroad  corpora- 
lion,  and  for  two  feet  In  width  outside  such 
tra<^  shall  b«  kept  in  repair.   Xh&'duty  of 


keeping  such  portion  of  the  streets  In  per- 
manent repair  Is  not  suggested  or  advised,  but 
is  commanded.  So  much  of  the  statute  cer- 
tainly is  mandatory. 

It  will  next  be  observed  that  the  party  char- 
ged with  the  performance  of  the  duty  Is  spe- 
cifically pointed  out  The  street  surface  rail- 
road corporation  continuing  to  use  any  of  Its 
tracks  "shall,"  says  the  statute,  "keep  In  per- 
manent repair"  such  portion  of  .the  street 
This  language  Is  mandatory.  The  municipal 
authorities  are  given  no  authority  to  relieve 
the  railroad  corporation  of  the  whole  or  any 
portion  of  the  needed  repairs,  or  to  impose 
the  whole  or  any  portion  of  the  cost  upon  the 
abutting  owners  or  the  dty  at  large. 

Having  provided  that  a  given  portion  of  a 
street  occupied  by  a  street  surface  railroad 
corporation  shall  be  kept  in  permanent  re- 
pair, and-  that  the  work  shall  be  done  by 
the  corporation  In  actual  occupation  of  the 
tracks,  the  statute  next  undertakes  to  provide 
a  method  by  which  the  duty  enjoined  by  the 
statute  can  be  enforced  lo  such  a  manner  as 
will  best  protect  the  interests  of  the  public 
in  such  streets,  and  so  it  declares  that  when 
such  repairs  are  made,  they  shall  be  made 
"under  the  supenislon  of  the  proper  local  au- 
thorities." But  the  power  of  the  local  author- 
ities does  not  end  with  the  right  of  supervision 
of  the  repairs  made  to  such  portion  of  a  street 
by  a  surface  railroad  corporation.  The  legis- 
lature saw  fit  to  vest  In  the  local  authorities 
the  further  right  to  determine  when  the  re- 
pairs should  be  made  and  how  they  should 
be  made.  The  statute  provides  that  the  cor- 
poration shall  make  such  repairs  under  th& 
supervision  of  the  proper  local  authorities 
"whenever  required  by  them  to  do  so,  and  In 
such  manner  as  they  may  prescribe." 

Again,  It  will  be  observed  that  the  language 
employed  is  mandatory  so  far  as  the  railroad 
corporation  is  concerned.  The  local  authori- 
ties may  determine  when  and  how  the  street 
shall  be  repaired,  but  when  that  Is  done  the 
statute  steps  In,  and  says  the  railroad  com- 
pany is  to  do  the  work.  As  a  safeguard 
against  the  neglect  or  refusal  of  a  railroad 
corporation  to  repair  a  street  in  accordance 
with  the  determination  of  the  proper  local 
authorities,  it  Is  further  provided  that,  "In 
case  of  the  neglect  of  any  corporation  to  make 
pavements  or  repairs  after  the  expiration  of 
thirty  days'  notice  to  do  so,  the  local  author- 
ities may  make  the  same  at  the  expense  of 
such  corporation."  Our  examination  of  the 
statute  then  leads  to  the  conclusion  that,  un- 
der section  98  of  the  railroad  act  It  became 
and  was  the  duty  of  the  Rochester  Railway 
Company  to  keep  In  permanent  repair  such 
portion  of  the  street  though  which  it  [mssed 
as  was  within  Its  tracks  and  two  feet  In  width 
outside,  and  that  the  local  authorities  of  that 
city  were  vested  with  tlie  authority  of  de- 
termining when  the  repairs  should  be  made, 
and,  thus  empowered,  the  local  authorities 
did  determine  that  repairs  should  be  made, 
and  the  character  of  them.    They  decided 
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tbat  the  entire  street  should  be  repaved,  and 
that  the  material  to  be  used  should  be  as- 
phalt This  the7  had  tiie  right  to  do,  and 
when  this  determination  was  made  the  stat- 
ute Intervened,  and  commanded  that  the 
Rochester  Railway  Company  should  make 
the  repairs  thus  ordered,  under  the  supeirl- 
sion  of  the  local  authorities.  In  case  of  the 
Delect  of  the  corporation  to  repave  within 
30  days  after  notice  given  It  to  do  so,  then  the 
local  authorities  were  to  do  the  work  at  the 
«xpense  of  the  corporation,  while  as  to  the 
rest  of  the  street  the  charter  of  the  dty  of 
Rochester  conferred  iqion  the  local  authori- 
ties power  to  pave  It  with  asphalt,  and  charge 
the  expense  therefor  upon  the  abutting  own- 
ers and  the  city  at  large  In  the  proportions 
provided;  but  they  had  no  power  to  charge 
any  portion  of  the  dcpense  of  repairing  that 
portion  of  the  street  which  the  statute  says 
the  street  surface  railroad  shall  keep  In  per^ 
manent  repair  upon  either  the  abutting  own- 
ers or  the  dty  at  large. 

It  Is  our  view  of  the  statute,  therefore,  tbat 
the  first  question  should  be  answered  in  the 
negative,  and  the  second  question  in  the  af- 
firmative, and  thus  a  reversal  of  the  order  of 
the  appellate  division  Is  required. 

learned  appellate  division  seems  to 
have  been  of  the  opinion  that  the  conclusion 
reached  by  It  was  snintantlally  required  by 
the  decision  of  this  court  in  the  case  of  Gil- 
more  V.  City  of  Utlca,  121  N.  T.  661.  24  N.  B. 
1009.  The  statute  which  the  conrt  then  had 
under  consideration  was  very  different,  as 
we  read  it,  from  the  one  now  before  us.  The 
plaintiff  In  that  action  contended  that  certain 
provisions  of  the  charter  of  the  city  of  Utica 
made  it  tbe  duty  of  surface  railroad  com- 
panies to  repave  between  their  tracks,  and 
two  feet  In  wldtb  outside,  whenever  the  com- 
mon council  should  direct  a  reinvement  of 
the  street;  but  this  court  held  that  the  stat- 
ute was  not  mandatory,  but  permissive;  that 
the  locfU  authorities  possessed  the  power  to 
require  railroad  companies  to  make  such 
pavemeni^  but  that  the  exercise  of  this  power 
by  the  municipal  authorities  was  discretion- 
ary. The  provision  of  the  charter  then  con- 
sidered reads  as  foUoirs:  "The  common 
council  is  hereby  authorised  to  require  all 
railroad  companies  operating  street  railroads 
In  any  of  the  streets  of  the  dty  to  repave  be- 
tween their  tracks,,  and  at  least  two  feet  in 
width  on  each  side  thereof,  whenever  the 
common  council  shall  deem  such  repavement 
necessary.  But  nothing  contained  in  tills  sec- 
tion shall  be  so  construed  as  to  Impair  any 
rights  which  have  heretofore  been  granted 
to,  or  acquired  by,  the  Utlca  City  Railroad 
Company."  Laws  1870,  c.  28,  {  TO,  subd.  S. 
It  will  be  observed  tbat  this  statute  did  not 
provide  that  the  railroad  company  should  keep 
any  portion  of  the  street  in  repair.  It  merely 
attempted  to  empower  the  common  council  to 
require  the  raUroad  companies  to  repave 
whenever  It  should  deem  repavement  neces- 
.sary.  Whether  the  railroad  company  should 


repave  or  pot  was,  therefore,  a  question  ad- 
.dressed  to  the  discretion  of  the  common  coun- 
cil, and  this  court  held  that,  having  exercised 
that  discretion  against  requiring  the  railroad 
company  to  repave  any  part  of  the  street, 
the  plaintiff  had  no  legal  ground  of  com- 
plaint The  attention  of  the  conrt  in  the  Gil- 
more  Case  was  called  to  section  0.  c.  252, 
Laws  1884,  which  is  substantially  like  section 
98  of  the  rafiroad  law,  and  the  court  decided 
that  section  was  not  applicable  to  the  Utica 
Belt  Line  Street  Surface  Railroad  Company, 
because  it  was  not  operating  its  road  under 
the  act  and  therefore  the  section  had  no  pei^ 
tinency.  And  the  court  also  considered  sub- 
division 6  of  section  28  of  the  railroad  law 
of  1860,  which  provided  that  the  railroad 
company  may  construct  Its  track  "along  or 
upon  •  •  *  any  street  or  highway,"  but 
tiiat  the  "company  shall  restore  the  street  or 
highway  *  «  •  toudied  to  Its  former  state 
or  to  such  state  as  not  necessarily  to  impair 
Ita  usefulness.**  It  was  properly  said  that 
while  tliat  statute  requires  the  railroad  com- 
pany not  only  to  restore  the  street,  but  to 
keep  it  In  such  a  stete  of  repair  as  not  to  af- 
fect Its  usefulness,  still  It  does  not  enjoin 
upon  the  company  the  duty  of  repaying  the 
street  whenever  the  mnnlcipaUty  shall  re- 
quire It  But  the  language  of  that  section  Is 
very  different  from  that  of  section  98  of  the 
present  railroad  law,  which  does  make  It  Uie 
duly  of  reread  companies  to  keep  that  por< 
tion  of  the  street  described  in  the  statute  in 
permanent  repair,  and  does  command  that  It 
shall  make  such  repairs,  not  only  whenever 
required  by  the  local  authorities  to'do  so,  but 
also  "in  such  a  manner**  as  they  shall  pre- 
scribe. The  language  employed  by  the  legis- 
lature Is  broad  enough  to  Include  repavement 
as  well  as  repairs,  and  that  It  was  thus  used 
advisedly  is  further  evidenced  by  the  very 
next  sentence,  which  provides  that  "In  case 
of  the  neglect  of  any  corporation  to  make 
pavements  or  r^iairs  *  «  *  tlw  IcKal  au- 
thorities may  make  the  same  at  the  expeiue 
of  such  corporation."  The  order  should  be  re- 
versed, with  costs,  the  first  question  certified 
answered  In  the  n^ative,  and  the  second  In 
the  affirmative.  All  concur.  Order  reversed, 
etc. 


OfiT  N.  T.  60) 

CITT  OP  JOHNSTOWN  v.  WADB  Bt  aL 
(Conrt  of  Appeals  of  New  Torlc   Oct  18, 
1808J 

Appial— Fivai.  Oiidbiu— Vacatimo  JoitaHBiv. 

An  order  denyine  an  application  to  vacate 
a  judgment  entered  In  condemnation  proceed- 
ing ia  not  a  "judgment  or  order  finally  deter- 
mming  an  action  or  special  proceeding,*^'  under 
the  coDBtitutioD  and  Code  Civ.  Proc  {  190, 
making  only  such  orders  appealable  to  the 
court  of  appeals. 

Appeal  from  supreme  court  MVeUate  di- 
vision. Third  department 

Application  by  the  dty  of  Johnstown  to  va- 
cate a  jndgm«it  In  a  condemnation  proceed- 
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lug  against  Mortimer  Wade  and  others.  From 
an  order  of  the  appellate  divlBlon  (51  N.  T. 
Supp.  763)  reversing  an  order  of  the  special 
term  granting  such  application,  plaintiff  ap- 
peals.   Appeal  dismissed. 

A.  J.  Nellls,  for  appellant  J.  Keck,  for 
respondents. 

PARKSR,  O.  J.  The  city  of  Johnstown, 
desiring  to  acquire  for  the  purposes  of  a 
street  certain  real  estate,  the  title  to  which 
was  tn  Mortimer  Wade.  Instituted  this  pro- 
ceeding for  that  purpose.  Some  time  there- 
after an  agreement  was  reached  as  to  the 
value  of  the  property;  and,  in  pursuance  of 
&  stlpul&tloii  of  the  parties,  a  final  orier  was 
entered  January  27,  1897,  and  the  Judgment 
awarding  damages  was  finally  docketed  Au- 
gust 10,  1897.  Later  the  municipal  authori- 
ties reached  the  conclusion  that,  in  the  pro- 
ceedings talcen  by  the  common  council  to 
open  the  street,  certain  steps  bad  been  omit- 
ted which  the  statute  required,  and  there- 
fore the  assessment  which  might  be  levied 
upon  property  benefited  to  pay  the  award 
in  the  condemnation  proceedings  and  other 
necessary  expenses  would  be  Invalid.  For 
the  purpose  of  Instituting  all  the  proceed- 
ings anew,  the  city  of  Johnstown  made  ap- 
plication to  the  court  at  a  special  term,  about 
November  15,  1897,  that  this  proceeding,  lu- 
cladlng  the  order  and  final  Judgment,  be  va- 
cated and  set  aside.  The  special  term  so 
ordered,  but  on  an  appeal  to  the  appellate 
division  the  order  was  reversed,  and  it  is 
from  the'  later  order  the  appeal  now  t>efore 
us  la  taken. 

A  number  of  questions  are  suggested  for 
our  consideration  relating  to  the  authorl^ 
of  the  special  term  to  entertain  the  applica- 
tion and  to  the  merits  of  the  application, 
but  we  cannot  consider  them  for  the  reason 
that  this  court  is  without  Jurisdiction  to 
review  tbe  order  appealed  from.  While  it  Is 
true  it  Is  the  last  order  made  in  this  special 
proceeding,  it  is  not  a  final  order  In  such 
proceeding,  within  the  meaning  of  the  con- 
stitution and  section  190  of  the  Code.  This 
precise  qoestion  was  before  this  court  In 
Van  Arsdale  v.  King,  165  N.  Y.  326,  49  N.  B. 
866,  In  which  case  an  order  denying  a  motion 
to  vacate  a  judgment  was  sought  to  be  re- 
viewed. As  the  question  was  exhaustively 
considered  at  that  time  by  the  court.  It  will 
not  be  reopened  for  further  discussion.  The 
appeal  should  be  dismissed,  with  costs.  All 
concur.   Appeal  dlsmlesed. 


(UT  N.  T.  ») 

In  re  OKAB. 
(GonrC  of  Appeals  of  New  Tork,   Oct.  18, 
1808.) 

Appeal— Dsoiaioirs  Rbvibwablb— Fiitai,  Orssbs. 

An  appeal  will  not  lie  to  tiie  court  of  ap- 
peals from  an  order  made  at  speciai  term,  and 
affirmed  in  the  appellate  division,  appointing 
commissioners  to  ascertain  tbe  amount  of  dam- 


aces  sustained  by  a  change  of  srade  of  a  stzeet. 
since  it  is  not  a  final  order.  Code  Civ.  Proe.  i 
190. 

Appeal  from  supreme  court,  appellate  divi- 
sion. Second  department. 

Application  by  John  Grab  for  tbe  appoint- 
ment of  commissioners  to  determine  compen- 
sation to  which  he  Is  entitled,  as  owner  of  real 
estate  In  the  Incorporated  village  of  New 
Bochelle,  by  reason  of  the  change  of  grade 
of  certain  streets  In  said  village.  An  order  of ' 
the  special  term  appointing  commissioners 
was  affirmed  In  the  appellate  division  (}SSt  N. 
Y.  Supp.  396),  and  the  village  appeals.  Ap- 
peal dismissed. 

J.  Addison  Young,  for  appellant  Michael 
3.  Tlemey,  for  respondent 

FEB  CUBIAM.  John  Grab,  the  owner  of 
real  estate  in  the  village  of  New  Bochelle, 
claiming  to  be  aggrieved  by  a  change  of 
grade  in  tbe  street  In  front  of  his  property, 
Instituted  this  proceeding  for  the  purpose  of 
securing  damages  which  he  claimed  to  have 
sustained.  Such  proceedings  were  had  there- 
in that  the  court,  at  special  term,  appointed 
three  commissioner  to  ascertain  the  amount 
of  the  damages.  From  that  order  an  appeal 
was  taken  to  the  appellate  division.  Second 
department,  where  it  was  affirmed,  and  from 
that  order  a  further  appeal  was  taken  to  this 
court.  The  appeal  must  be  dismissed,  for, 
while  the  order  Is  In  a  special  proceeding.  It 
is  not  a  final  order,  and  therefore  this  court 
has  not  Jurisdiction  to  review  It  Code  Glv. 
Proc.  §  190.  The  appeal  should  be  dlsmlsied, 
with  costs.  AH  eoncor.  Appeal  dismissed. 


(IM  N.  T.  4ES) 

FIB8T  NAT.  BANK  OF  PATEBSON,  N.  J., 
V.  NATIONAL  BBOADWAY 
BANK  et  aL 

(Coort  of  Appeals  of  New  York.    Oct  4, 
1898.) 

Fledoe— RioHT  TO  HoiD— TarsTEE's  Powass— 
RiOBT  TO  Trust  Propkrtt— Collatekal  At> 
TACK— Lex  Looi — Cohmoit  Law — Prbsumptiomo. 

1.  Where  a  trustee  of  bank  stock.  In  vitria- 
tion  of  his  tmst '  pledges  some  for  any  (Hie'a 
benefit  to  one  constnictively  notified  of  the 
trust,  any  inquiry  short  of  an  actual  Inspection 
of  the  trust  deed  will  aot  entitle  the  pledgee  to 
hold  the  same. 

2.  A  trustee's  power  to  sell  and  reinvest  trust 
property  does  not  include  the  power  to  pledge  it. 

3.  The  right  of  a  trustee,  jodlciaUy  appointed, 
to  the  trust  property,  cannot  be  attacked  collat- 
erally. 

4.  Where  a  resident  of  Connecticut  created 
a  tmst  in  that  state  by  deed  in  favor  at  his 
children  there,  the  rights  of  the  beneficiaries 
are  aoveroed  by  the  laws  of  Connecticat 

5.  In  the  absence  of  proof,  it  is  presumed 
that  a  statute  of  New  York  prohlUtory  of  a 
common-law  mle  has  not  been  enacted  in  an- 
other state,  but  tiiat  the  common-law  rale  pre- 
vails. 

6.  In  tiie  absence  of  a  stotute  prohibiting 
alienation  of  their  Interests  by  cestuls  que 
truatent  where  a  trustee  pledged  bank  stock 
held  in  trust  for  his  wife  for  life,  remainder  to 
their  children,  as  collateral  for  her  note,  dis- 
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counted  hj  the  pledgee,  with  her  written  an- 
thoritr  and  representation  that  she  was^  the 
owner  thereof,  and  the  pledgee,  on  nonpayment 
thereof,  sold  the  pledge  to  himself  at  public 
sale  in  accordance  with  the  note,  it  is  equiva- 
lent to  a  pledge  by  her  of  her  separate  inter- 
t^t  in  the  trust,  estopping  her  to  claim  an  in- 
terest In  the  Btock. 

I'arker.  G.  J^i,  and  ACartin  and  Vann,  JJ^  dis- 
senting. 

Appeal  from  eapreme  court,  appellate  di- 
vision, PlFBt  department 

Action  b7  the  First  National  Bank  of  Pat- 
ersoD.  N.  J.,  against  the  National  Broadway 
Bank  and  another,  to  compel  a  transfer  to  It 
of  shares  of  capital  stock  of  the  Broadway 
Bank.  A  Judgment  for  defendant  Tnttle 
was  affirmed  by  the  appellate  division  (47  N. 
T.  Snpp-  880).  and  plaintiff  ain>ealB.  Blodlfled. 

The  plaintiff  commenced  thla  action  to  com- 
pel the  Broadway  Bank  to  transfer  to  its 
name  certain  sbares  of  ctyiltal  stock  Issued 
to  and  standing  In  the  name  of  PhUo  P. 
HotchklBB,  trustee.  The  defendant  bank  de- 
nied the  plaintUTs  ownership,  and  set  up  the 
cl&lm  of  title  made  thereto  by  Seth  M.  Tnttle, 
as  allQEed  trustee  of  the  shares  In  succession 
to  Hotehkisa.  TntUe  was  subsequently 
brought  Into  the  action,  and  made  a  party 
defendant;  upon  his  application,  in  order  to 
pnuecDto  his  claim  of  ownership.  The  gen- 
«ral  history  of  the  trust  is  that  In  1857  WU- 
liam  H.  Imlayf  of  Hftrtfordt  Oonn.,  deeded 
certain  Michigan  lands  to  Chester  Adams,  of 
the  same  place,  as  trustee.  By  the  terms  of 
the  trust  he  was  to  sell  the  lands,  and  to 
invest  the  set  proceeds  In  good  bank  stocks 
In  his  own  name  as  trustee,  with  power  to 
«^  such  stocks,  and  to  reinvest  in  other 
bank  Bto(^  He  was  to  pt^  the  net  Income 
.  equally  to  Imlay's  three  unmarried  daugh- 
tem,  for  their  sole  and  seiMTate  use,  ete. 
^nie  Issue  ot  any  daughter  waa  to  take  in 
fee  the  shake  held  In  trust  for  the  mother, 
upon  ber  death;  and  upon  tbe  death  of  one 
or  more  of  the  daughters,  without  issue  sur- 
viving, the  traat  sharis  or  shares  were  to 
vest  in  the  survivora  or  survivor.  Adams, 
the  trustee,  died  subsequently,  leaving  a  wUl, 
wherein  be  appointed  one  Bartholomew  as 
his  successor  In  the  trust,  pursuant  to  a 
power  to  that  effect  contabied  In  the  trust 
deed.  Subsequently  Barth(^omew  resigned 
as  trustee,  and  Hotchklss  was,  by  an  order 
of  the  probate  court  of  Hartford,  Conn.,  ap- 
pointed trustee  In  succession.  At  the  time  of 
his  appointment,  Alice,  one  of  Imlay's  daugh- 
ters, had  died,  without  issue,  and  her  one- 
third  share  in  the  trust  had  vested  In  her 
two  surviving  sisters,  Isabel  and  Oeorglana. 
Isabel  had  also  died,  but  left  Issue  surviving, 
to  whom  her  portion  of  the  trust  estate  was 
paid.  Georglana.  married  Hotchklss,  and  has 
two  daughters.  When  Hotehkiss  was  sub* 
Btituted  aa  trustee  under  the  deed  of  trust, 
the  defendant  Broadway  Bank  transferred 
the  stock  in  question  Into  his  name  upon  re- 
ceiving the  order  mentioned,  which  referred 
to  the  trust  deed.  Some  time  after  his  ap- 


pointment, EtotehUSB,  who  held  himself  out 
as  manager  of  HotchUss  ft  Co.,  presented  a 
note  for  912,000  of  that  flrm«  which  fne 
plaintiff  discounted  tipon  Ibe  pledge  of  col- 
lateral securities,  which  included  the  stock 
in  question,  and  whldi  were  takeA  tip,  by 
means  of  the  proceeds  of  the  discounted  note, 
from  the  Home  Insurance  Company,  by 
which  company  the  collaterals  had  been  held 
to  secure  a  former  note  of  Hotchklss  ft  Go. 
The  plaintiff  received  at  the  time  a  writing 
signed  by  Georglana  Hotchklss,  which  au- 
thorized her  husband  to  borrow  on  the 
"stocks  standing  in  his  name  as  trustee  for 
my  benefit,  and  owned  by  me."  Subsequent- 
ly, upon  default  In  payment  of  the  note,  the 
plabitiff.  pursuant  to  the  terms  of  the  stock 
note  discounted  by  1^  sold  the  stocks  at 
public  auction,  and  pur<^iased  them  thereat 
Upon  requesting  of  the  defendant  bank  a 
transfer  of  the  stock  and  the  issuance  of 
a  new  certificate,  the  request  was  refused, 
and  thereupon  this  action  was  instituted. 
Hotehkiss,  having  been  convicted  of  grand 
larceny,  and  sent  to  prison,  was  removed  as 
trustee  upon  the  application  of  Alice  Blcb- 
arda,  a  daughter  of  Georglana  Hotchklss.  Ibe 
beneficiary  of  the  deed  of  trust,  and  TntUe 
was  appointed  trustee  In  his  stead  by  an 
order  of  the  supreme  court  tn  this  state. 
The  concern  of  Hotehkiss  ft  Co.,  whose  note 
was  discounted  by  the  plaintiff,  appears  to 
have  consisted  only  of  Georglana  L  Hoteh- 
kiss; the  business  being  managed  by  PhUo 
P.  Hotchklss. 

Charles  F.  Brown,  for  ai^ellant  William 
C.  Beech«r  and  George  B,  Waldo,^ft»r  re- 
spondents. 

GRAY,  J.  (after  stating  the  facta).  Upon 
these  facts,  which  are  undisputed,  the  courts 
below  have, held  that  Tuttle  was  entitled  to 
the  possession  and  transfer  of  the  stock,  and 
to  the  accrued  dividends  thereon.  The  con- 
clusion as  to  the  title  to  the  property  was 
reached  upon  the  theory  that  as  the  plain- 
tiff received  Oie  stock  with  constructive  no- 
tice that  it  was  the  subject  of  a  trust  no 
title  was  acquired  thereto  whi<A  it  could  en- 
force, for  the  pledge  was  contrary  to  the 
terms  of  the  trust  I  tliink  that  so  far  we 
should  agree  in  the  decision  of  the  learned 
Justices  below.  It  is  clear  enough,  upon  the 
facte  proved,  that  the  transaction  with  the 
plaintiff  was  for  the  benefit  of  Hotchklss  & 
Co.,  whose  business  Phllo  P.  Hotehkiss.  the 
trustee,  was  conducting  for  his  wife  as  the 
sole  member  of  the  firm.  It  was  a  loan  or 
an  advance  of  moneys  to  that  concern  upon 
Ite  note,  secured  by  a  pledge  of  the  trust 
stock,  among  other  things.  It  Is  not  a  ma- 
terial drcumstence  that  the  moneys  were  In 
fact  paid  to  the  Home  Insiurance  Company, 
and  not  to  Phllo  P.  Hotehkiss,  the  trustee, 
or  to  the  firm  of  Hotehkiss  ft  Go.  They  were 
so  paid  In  order  that  Hotchklss  ft  Go.  might 
pay  and  take  up  their  fonner  note,  which 
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bad  been  given  upon  the  Home  Insurance 
Company's  loan  to  them,  and  to  release  the 
collateral  securities.  Despite  the  circuity  of 
payment,  It  was  none  the  less  a  loan  or  an 
advance  of  moneys  to  Hotcbklss  &  Go. 

I  do  not  understand  the  appellant  as  dis- 
puting the  general  rule,  which  imposes  upon 
a  party  dealing  with  a  trustee,  in  respect  of 
the  estate  in  his  hands,  the  duty  of  inquiry  as 
to  the  character  of  the  trust,  and  a  conse- 
quent responsibility  for  the  property  received, 
if  it  turns  out  that  a  reasonable  inquiry  would 
have  disclosed  that  the  property  bad  been 
transferred  in  violation  of  the  duty  or  power 
of  the  trustee.  Nor  does  the  appellant  appear 
to  dispute  that  the  presence  of  the  word  "trus- 
tee" upon  the  stock  certificate  was,  of  Itself, 
notice  of  the  character  of  the  property,  and 
Boffldent  to  put  the  plaintiff  upon  inquiry  as 
•  to  Hotcbklss'  authority  to  pledge  it  The 
argument  is  that  this  is  not  a  case  where  the 
appellant  can  be  held  under  the  doctrine  of  a 
constructive  notice  of  the  terms  of  the  trust 
created  by  Imlay's  deed,  and  It  Is,  In  effect, 
argued  that,  as  there  was  an  absence  of  gross 
negligence  in  the  plaintiff,  in  that  its  duty  of 
Inquiry  was  performed  In  the  way  that  an 
ordinarily  prudent  and  careful  man  would  pur- 
sue  in  his  own  affairs,  the  rule  In  this  class 
of  cases  was  satisS.ed.  In  support  of  this  con- 
tention it  Is  urged  that  the  facts  disclose  that 
the  trustee  was  not  dealing  wltb  the  trust 
property  for  his  own  benefit;  that  the 
moneys  were  paid  to  a  third  party,  whose  re- 
lations were  with  Hotcbklss  as  trustee;  and 
that,  Sa  the  securities  did  not  suggest  an  in- 
qutry  into  the  deed  of  trust,  inquiry  short 
of  that  would  show  that  the  securities  were, 
apparently,  the  property  only  of  Greorgiana 
herself,  which  she  had  competently  author- 
ized her  husband,  as  trustee  for  her,  to  dis- 
pose of  in  this  way.  My  consideration  of 
this  case  does  not  lead  me  to  the  opinion 
that  the  argument  Is  effective.  Hotcbklss 
was  not  examined  as  a  witness,  and  the 
plalntifTs  president,  who  conducted  the  traus- 
action  with  blm,  was  dead,  so  that  their  evi- 
dence is  lacking  to  show  what  inquiry  was 
made,  or  what  the  extent  of  Information  dis- 
closed, at  the  time.  The  court  therefore  is 
more  or  less  remitted  to  the  presumptions 
which  arise  from  the  known  facts  of  the 
transaction,  and  which  it  Is  bound  to  enter- 
tain in  view  of  the  settled  rule  of  law.  Any 
person  who  receives  property  knowing  that 
It  is  the  subject  of  a  trust,  and  that  it  has 
been  transferred  In  violation  of  the  duty 
or  power  of  the  trustee,  takes  it  subject  to 
the  right,  not  only  of  the  cestui  que  trust, 
but  also  of  the  trustee,  to  reclaim  possession 
of  the  property.  Knowledge  of  the  trustee's 
violation  of  the  trust  conditions  will  be 
chargeable  to  the  person  dealing  with  him.  If 
the  facts  were  such  as,  in  reason,  to  put 
blm  upon  Inquiry,  and  to  require  him  to 
make  some  Investigation,  as  the  result  of 
which  the  true  title  and  authority  of  the 
trustee  might  have  been  dis<dosed.    He  will 


then  be  regarded  as  having  consuructlve  no- 
tice of  the  terms  of  the  trust,  whence  the 
trustee  derives  bis  power  to  act  Reference 
may  be  had  to  the  folowing  text-books  and 
decisions  as  showing  the  general  rule  under 
which  those  dealing  wltb  trustees  are  affect- 
ed with  notice  of  the  terms  of  the  trust:  1 
Story,  Eq.  Jur.  t  400;  2  Perry,  Trusts,  S  831; 
Acer  V.  Westcott,  46  N.  T.  384;  Wetmore  v. 
Porter,  92  N.  T.  77;  Gerard  v.  McCormIck,, 
130  N.  T.  261,  2»  N.  B.  116;  Klrsch  v.  Tozler, 
143  N.  Y.  390,  S8  X.  SL  876;  Anderson  v. 
Blood,  152  X.  T.  285,  46  N.  E.  493;  Duncan  v. 
Jaudon,  16  Wall,  165;  Shaw  v.  Spencer,  100 
Mass.  382.  in  Story,  Eq.  Jur.  S  400.  it  Is  laid 
down  that  "a  purchaser  la  •  •  •  supposed 
to  have  knowledge  of  the  instrument  under 
which  the  party  with  whom  he  contracts  as 
executor,  or  trustee,  or  appointee  derives  his 
power";  and  quite  lately  this  court  has  af- 
firmed that  doctrine.  Suarez  v.  De  Mon- 
tlgny,  1  App.  DIv.  494,  87  N.  T.  Supp.  503. 
aflarmed  on  opinion  below,  163  N.  T.  678, 
48  N.  E.  1107.  Such  an  inquiry  was  .called 
for  In  this  case  as  was  reasonably  possible 
to  the  plaintiff,  in  order  to  discover  what  was- 
the  character  of  the  trust  impressed  upon 
the  property,  and  if  there  was  a  right  In  the 
trustee  to  nse  it  by  way  of  pledge  for  a 
loan  or  an  advance  of  moneys  for  the  bene- 
fit of  Hotcbklss  &  Co.  The  proof  shows  that 
that  the  Broadway  Bank,  whose  stock  was 
offered  to  be  pledged,  had  transferred  the  ti- 
tle thereto  to  Hotcbklss  as  trustee,  upon  the 
requirements  of  an  order  of  the  Connecticut 
court,  which  appointed  him  as  trustee  In  suc- 
cession to  a  prior  trustee.  This  order  re 
ferred  to  "the  matter  of  the  Imlay  trust,  dat- 
ed January  17,  1857,"  and  also  to  the  will  of 
Adams,  wherein  Hotcbklss'  predecessor  la 
the  trust  was  appointed  trustee  in  succession 
to  Adams,  "as  provided  in  said  trust  deed." 
An  examination  of  the  petition  for  Hotcbklss* 
appointment  and  of  Adams'  will  would,  pre- 
sumably, have  disclosed  further  facts  about 
the  trust  deed;  but,  as  a  muniment  of  his  ti- 
tle and  authority,  it  is  to  be  presumed  that 
Hotcbklss  bad  It  in  his  possession,  or  could 
have  produced  It,  or  an  authenticated  copy. 
Its  examination  would  have  shown  that  the 
only  power  which  the  trustee  had  to  deal 
with  the  trust  securities  was  to  sell  the  same,, 
and  invest  the  proceeds  thereof  in  other  good 
bank  stocks  "in  his  own  name  as  trustee." 
It  would  have  shown  that  Georglana'a  Inter- 
est In  them  was  only  that  of  a  life  bene- 
ficiary, and  that  the  principal  of  the  trust 
belonged  to  her  issue  In  remainder,  or,  con- 
tingently, to  others.  Shall  we  say  that  the 
plaintiff's  duty  of  Inquiry  terminated  when 
it  ascertained  what  authority  the  trustee  bad 
from  Georgiana,  the  cestui  que  trust,  and 
that  it  was  not  bound  to  ascertain  the  ex- 
tent of  the  authority  conferred  by  the  trust 
instrument  itself?  I  think  that  would  be  a 
dangerous  precedent  to  establish,  and  one  as 
unsound  in  principle  as  unsupported  by  au- 
thority.  The  very  order  directing  the  Broad- 
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way  Bank  to  transfer  the  stock  into  Hotch- 
kiss'  hands  as  trustee,  had  It  been  examined, 
would  have  disclosed  that  Georglana,  who 
authorized  the  pled^g  of  the  stock,  was 
described  as  "the  only  person  directly  inters 
ested  In  the  trcst?';  and  that  phraseology,  by 
Inference,  su^ested  that  there  were  others 
who  might  be  Interested  In  Its  conduct. 

I  cannot  agree  with  the  distinguished  coun- 
sel,  who  has  presented  the  case  so  ably  for 
the  appellant,  in  thinking  that  bis  client 
would  have  performed  its  reasonable  duty  In 
the  matter  of  Inquiry  if  It  had  stopped  at  any 
step  short  of  the  inspection  of  the  trust  In- 
strument Itself,  and  that  It  was  warranted 
in  accepting  and  acting  upon  the  statements 
and  declarations  of  the  trustee  and  of  Geor- 
glana HotchkisB,  the  cestui  que  trust,  and  In 
presuming  from  the  order  appointing  Hotch- 
klss  as  trustee  that  she  resumed  In  herself 
all  the  interests  in  the  trust,  and  was.  In 
fact,  the  owner  of  the  stock.  I  tblnk,  tn 
the  absence  of  evidence  of  what  was  done, 
by  way  of  Inquiry,  the  court  Is  bound  to  pre- 
sume that  the  plaintlfir  went  as  far  as  there 
was  a  clue  to  lead  It  which  was,  In  its  na- 
ture, such  as  to  suggest  to  a  person  of  ordi- 
nary prndence  and  care  in  business  transac- 
tions that  proceeding  further  would  settle 
any  question  of  Just  what  the  trust  au- 
thority was.  Had  the  Broadway  Bank  been 
Inquired  of,  the  plaintiff  would  certainly 
haTe  been  put  in  the  way  of  dlscoTerlng  the 
facta.  I  see  nothing  unreasonable  In  holding 
the  plalntifl  to  such  a  rule  of  diligence  as 
would  require  the  examination  of  the  trust 
instrument  before  It  undertook  to  loan 
moneys  upon  trust  property  in  behalf  or  for 
the  benefit  of  any  person.  See  Duncan  t. 
Jandon,  supra,  at  page  176.  The  burden 
was  upon  it  to  proTe  what  inquiry  was  made, 
and,  failing  that  proof,  the  presumption 
should  obtain  that  it  was  made  up  to  the  in- 
strument of  trust  Itself,  an  Inspection  of 
which  would  show  that  the  trustee  could  not 
pledge  the  trust  securities.  Lord  Chancellor 
Cranworth  observed,  In  Ware  t.  Egmont  31 
Eng.  Law  &  Eq.  89-97,  that  "the  question, 
when  it  is  sought  to  affect  a  person  with  con- 
structive notice,  is  not  whether  he  had  the 
means  of  obtaining,  and  might,  by  prudence 
and  caution,  have  obtained,  the  knowledge  In 
question,  but  whether  the  not  obtaining  it 
was  an  act  of  gross  or  culpable  negligence." 
Adopting  that  standard  of  duty,  I  think  we 
may  say  of  the  plaintiff  that  it  was  culpably 
negligent  not  to  investigate  the  right  of  the 
trustee  under  the  trust  instrument  to  pledge 
property  affected  upon  its  face  with  notice 
of  a  trust.  Doubtless,  the  circumstances  of 
each  case  must  determine  whether  the  person 
has  acted  prodenUy  and  cautiously.  Wheth- 
er he  was  constructively  notified  in  the  trans- 
action with  the  trustee,  may  depend  upon 
how  far  those  circumstances  pointed  out  the 
path  of  inquiry. 

On  the  face  of  this  stock,  the  plaintiff's 
attention  was  called  to  the  fact  that  It  was 
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dealing  with  a  trustee,  and  Inquiry  of  the 
Broadway  Bank  would  have  produced  the  or- 
der appointing  Hotchklss  trustee  "In  the  mat- 
ter of  the  Imlay  trust,  dated  January  17, 
1857."  It  then  became  chargeable  with  the 
knowledge  of  such  facts  about  the  trustee's 
duty  and  power  as  would  have  been  revealed 
by  such  an  inquiry  as  a  prudent  regard  for 
the  rights  of  others,  if  not  for  Its  own  Inter- 
est, would,  naturally,  dictate.  That  a  knowl- 
edge of  the  limitations  of  the  trustee's  power 
of  disposition  would  have,  or  should  have, 
deterred  the  plaintiff  from  advancing  mon- 
eys to  a  business  concern  upon  a  pledge  of 
the  stock,  Is  not  to  be  doubted.  That  such 
knowledge  was  obtainable,  If  not  through 
'the  trustee  himself,  then  through  other  avail- 
able means,  Is  also  clear.  So  that,  as  it 
seems  to  me,  we  have  a  ease  presented  where, 
if  the  course  bad  been  pursued  by  the  plain- 
tiff which  was  Incumbent  upon  it,  under  the 
circumstances.  It  wonld  have  been  informed 
of  the  trust  condition^  which  forbade  the 
trustee  from  pledging  the  property  for  a  loan. 
The  pledge  was  not  for  the  benefit  of  the 
trost  on  its  face,  and  we  may  not  presume 
that  It  was.  But  there  was  no  power  at  all 
to  pledge,  for  such  a  power  is  not  Included 
in  a  power  to  sell  and  to  reinvest  Insur- 
ance Co.  V.  Bay,  4  N.  T.  9-19.  Nor  can  any 
such  intention  be  predicated  upon  the  lan- 
guage of  the  trust  instrument  To  the  con- 
trary. It  seems  evident,  from  the  disposition 
directed  to  be  made  of  the  proceeds  of  a  sale 
by  their  reinvestment,  that  the  settior  of  the 
trust  did  not  Intend  that  the  trust  securities 
Should  be  pledged.  The  trustee  took  the  le- 
gal title  to  the  trust  property  on  a  trust  which 
did  not  authorize  him  to  pledge  it  Gum- 
ming V.  Williamson,  1  Sandf.  Ch.  17-25. 

So  far  as  the  appellant  seeks  to  attack  the 
title  of  Tuttle,  the  trustee  appointed  in  suc- 
cession to  Hotchklss,  and  his  claim  to  the 
securities,  I  think  we  must  agree  with  the 
view  taken  by  the  court  below.  Whatever 
may  be  argued  respecting  the  validity  of 
Tuttie's  appointment  as  trustee,  it  is  not  open 
to  the  plaintiff  to  question  it  The  appoint- 
ment Is  good  until  it  Is  set  aside  In  a  pro- 
ceedlng'for  the  purpose,  and  may  not  be  the- 
subject  of  collateral  attack.  People  v.  Nor- 
ton, 9  N.  T.  176.  If  the  plaintiff  never  ac- 
quired a  good  title  to  the  trust  property  and 
could  not  retain  It  against  the  claim  of  the 
cestui  que  trust,  or  the  trustee,  how  Is  it  In 
a  position  to  complain  of  any  Invalidity  in  the 
appointment  of  the  new  trustee,  as  against 
a  decree  of  the  court  directing  the  transfer  of 
the  property  to  him?  Having  no  right  to 
compel  the  transfer  to  it,  certainly  It  has  no 
Interest  in  the  question  Into  whcne  possession 
It  shall  be  decreed. 

But  I  do  not  think  we  should  affirm  the 
Judgment  below  In  so  far  as  it  denies  the 
plahitifiTs  claim  upon  the  life  Interest  oi 
Georgiana  Hotchklss  In  the  dividends  ac- 
cumulated and  to  be  declared  upon  the  stock. 
The  learned  Justices  below  have  denied  the 
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claim  npoo  the  ground  her  Interest  aa 
beneaclary  of  the  trust  was  Inalienable  un- 
der the  Kerlsed  Statutes  (l  Rev.  St  p.  729,  { 
68).  That  would  be  perfectly  true  U  the 
trust  could  be  regarded  as  goTemed  by  the 
laws  vt  tbia  state,  but  I  am  unable  to  so  re- 
gard it  The  trust  was  created  In  Connecti- 
cut, by  a  resident  of  that  state,  In  favor  of 
hts  children  there.  Adams,  the  trustee 
named  in  the  deed  of  trust,  was  domiciled 
in  Connecticut,  and  by  his  will,  probated 
there,  he  appointed  his  successor  In  the  trust 
as  directed  by  the  deed.  Hotchklss  was  ap- 
pointed trustee,  in  further  snccesslcm,  by  an 
order  of  a  court  of  that  state.  The  transac- 
tion of  loan  by  the  plaintlfl  Itsdf  was  in  Mew 
Jersey.  Under  these  circumstances  I  do  not 
see  how  the  questions  relating  to  the  Interests 
of  the  beneficiary  In  the  tmst  are  to  be  dealt 
with  according  to  the  provisions  of  our  stat- 
utes. What  the  law  of  the  state  of  Connecti- 
cut may  be  concemhig  them,  as  affected  by 
any  legislative  ena(^ents»  we  are  not  In- 
formed by  the  proofs  in  the  oise.  Section 
63  of  our  Bevised  Statutes  U  Bev.  St  p.  7291) 
effected  a  change  In  the  common-law  rule, 
which  permitted  the  alienation  of  tbelr  In- 
terests by  cestui  que  tmstent;  and.  In  the 
al»ence  of  proof  upon  the  subject,  we  may 
not  indulge  In  the  presumption  that  the  pro- 
hlUtory  provisions  of  our  statutes  have  .been 
enacted  in  Connecticut  Leonard  v.  Naviga- 
tion Co..  84  N.  Y.  48;  Vanderpoel  t.  Gorman, 
140  N.  Y.  S68,  SB  N.  B.  882.  It  Is  to  be  pre- 
sumed ttiat  the  common-law  rules  In  equity 
still  obtain  there.  Under  the  common  law  a 
wife  had  complete  capacity  to  dispose  of  her 
separate  estate,  and,  if  she  w«)  the  benefi- 
ciary of  a  trust  Bhe  was  capable  of  chargtaig 
her  equitable  interest  to  the  extent  that  It 
was  not  Inconsistent  with  Uie  temu  of  the 
trust  Instrument  L'Amoureux  ▼.  Van  Bens- 
selaer,  1  Barb.  Ch.  34-87;  Yale  t.  Dedov 
er,  18  N.  Y.  265;  Dyett  v.  Trust  Oo^  140  N. 
Y.  35  N.  E.  341.    By  this  deed  Of  trust 

the  settior'B  only  apparent  Intention  as  to 
his  daughters'  enjoyment  and  disposition  of 
their  interests  Is  that  they  should  have  the 
sole  end  separate  use,  free  from  their  hus- 
bands* coBtnd  or  Interference.  When  the 
plaintiff  made  t3m  loan  of  money  upon  the 
note  of  Hotchklss  &  Co.,  It  was  upon  a  writ- 
ten authorization  of  Geoi^na  Hotchklss  to 
her  husband  that  he  might  "borrow"  oa  cer- 
tain named  stocks  "standing  In  his  name  as 
trustee  for  my  benefit  and  owned  by  me." 
She  was  the  person  dealing  under  the  firm 
name  of  Hotchklss  &  Co.,  and  had  filed  her 
certificate  to  that  effect,  as  required  by  the 
laws  of  the  state.  Thus  we  have  a  transac- 
tion entered  Into  by  the  plaintiff  prranmably 
In  reliance  upon  the  representations  of 
Georgiana.  the  beneficiary,  and  for  the  bene- 
fit of  a  business  concern  which  was  legally 
hers.  I  think  she  Is  estopped  by  her  acts 
from  setting  up  any  claim  to  the  income  up- 
on the  stock  received,  and  which  may  be 
hereafter,  during  her  life,  received,  by  way 


of  dividends,  by  the  trustee.  If  this  were 
not  so,  then  the  court  would  be  aiding  her  In 
the  perp^atlon  of  a  fraud  upon  the  plain* 
tiff.  That  the  writing  signed  by  her,  and 
upon  which  the  j^ntlfTs  officers  acted  In 
dealing  with  Hotchklss,  was  a  diSEWsltion  or 
pledge,  by  his  wife  and  beneficiary,  of  her 
separate  interest  In  the  trust  I  entotahi  no 
doubt  and  to  hold  otber^rise  would  be  hlgfa^ 
inequitable.  I  am  not  without  «ome  hetita- 
tion  upon  Ihia  phase  of  the  case,  because  I 
am  mlndfid  of  the  policy  of  the  state,  as  de- 
clared in  the  enactment  of  a  statutory  provi- 
sion so  beneficent  and  protective  in  Its  char- 
acter as  section  63;  but  I  cannot  regaM  this 
case  as  one  which  comes  within  the  sphere 
of  any  state  poli<7.  I  look  npon  the  ques- 
tion as  simply  one  of  a  tmst  created  in,  and 
governed  by  the  laws  of.  a  foreign  state,  aa 
presumed,  if  not  proved,  and  nothing  ap- 
pears to  prevCTt  our  giving  effect  to  the  act 
of  Ge(^Iana  Hotchklss,  the  beneficiary.  In 
disposing  as  she  did  of  her  interest  The 
condnslon  I  reach,  therefore,  is  that  this 
Judgment  should  be  modified  so  that  it  shall 
adjudge  that  the  dividends  upon  the  stock  In 
quMtlon,  accumulated  and  to  be  declared, 
shall  be  paid  to  the  plaintiff  during  the  life- 
time of  Geoi^ana  I.  Hotchklss,  and.  as  so 
modified,  the  Judgment  should  be  affirmed, 
without  costs  of  this  appeal  to  any  party 
save  to  the  defendant  Broadway  Bank,  to  be 
paid  out  of  the  fund. 

O'BBIBIN,  BABTLETT,  and  HAIGHT,  JX. 
concur.  PABKSIII,  O.  J.,  and  llARTXN  and 
VANN.  JX,  dissent 

Judgment  modified. 


OH  N.  Y.  474) 

CONABEEB  v.  NEW  YORK  CENT.  &  H.  R. 

B.  CO.  et  aL 
(Court  of  Appeals  of  New  York.  Oct  4  1888.) 

Railroads— Right  or  Wat— PAtLUBB  ro  XTss— 
UsB  or  Stbkkt— AauTTiNO  Owsbk's  Consknt — 
Epfecjt  — InJDscTioN  —  Rights  or  Ownbk's 
Okamtbb. 

1.  A  railroad  company's  mere  faiiore  to  im- 
mediately use  a  grant  of  rig^t  of  way  to  ite 
fall  extent  is  not  a  wslver  or  abandonment 

thereof. 

2.  A  landowner  granted  a  railroad  company 
a  right  of  way  throng  her  land,  and  through 
the  center  of  a  proposed  street,  which  waa 
subsequently  opened  by  the  municipality,  which 
assumed  to  acquire  title  to  the  prc^erty  em- 
braced In  the  ^ant  making  an  avrard  there- 
for, but  recOEcniziag  the  right  of  the  company 
to  use  the  same.  Held  that  whether  or  not 
the  city  acquired  title,  and  the  rights  of  the 
railroad  company  passed  with  it,  the  rlsht  to 
uise  the  street  for  a  railroad. still  existed,  and 
the  owner  and  her  grantees  were  bound  by  (|he 
grant. 

3.  Where  an  abutting  owner  Is  bound  by  the 
consent  ot  his  grantor  to  the  use  of  a  street 
for  a  railroad,  he  cannot  enjCHn  the  construc- 
tion of  additional  tracks  on  the  ground  that 
they  would  constitute  an  additional  bnrden,  if 
it  does  not  appear  that  the  same  traffic  might 
not  be  conducted  on  the  tracks  already  laid. 
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4.  Wbere  one  pvTChased  a  lot  with-  con- 
stnictlT«  notice  of  a  right  to  use  the  street  In 
front  for  a  railroad,  and  actually  knew  the 
extent  of  the  nse,  which  was  unchanged  for 
many  years,  he  is  preenmect  to  have  bought  In 
contemplation  of  the  burden,  and  hence  can- 
not dalm  any  loss  by  being  deprived  of  oth- 
erwlae  appurtenant  easements. 

Appeal  from  suptwne  court,  general  term, 
Elnit  department 

Action  by  Hannah  Conabeer  against  the 
New  York  Central  ft  HncUwn  Blver  BaU- 
Toad  Oompany  and  the  New  York  &  Hatlem 
Railroad  Oompany.  Vxtaa  a  Judgment  of  the 
general  term  (33  N.  Y.  Snpp.  6)  affirming  a 
dlamJsaal  of  her  complaint,  plaintiff  qn^^als. 

This  action  was  commenced  on  the  20th  of 
NoTember,  1891,  to  obtain  an  Injunction  per- 
petually restraining  the  further  operation  of 
the  defendants'  railroad  In  Park  avenue,  for- 
merly known  as  Fourth  avenue.  In  the  city 
of  New  York,  opposite  the  premises  of  the 
plaintiff,  and  for  damages  to  the  rental  value 
thereof.  In  1807,  by  chapter  115  of  the  Laws 
of  that  year,  three  commissioners  were  ap- 
pointed, who  were  empowered  to  lay  out 
streets  and  avenues  upon  the  northern  por- 
tion of  Manhattan  Island,  which  Included  the 
locality  in  question.  On  April  1,  1811,  they 
filed  a  map  showing  the  streets  and  avenues 
as  they  now  generally  exist.  Upon  this  map 
One  Hundred  and  Fourth  street  was  shown  to 
be  of  the  width  of  60  feet,  and  Fourth  avenue 
of  the  width  of  100  feet  That  act  also  pro- 
vided that  the  map,  plans,  and  surveys  so 
made  and  filed  should  be  final  and  conclusive 
as  to  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York,  the  owners  and  oc- 
cupants of  lands  within  the  boundaries  of  the 
streets,  and  in  respect  to  all  other  persons 
whomsoever.  For  many  years  after  the  fil- 
ing of  this  map,  these  streets  renlalned  on- 
opened,  and  had  no  existence,  except  that 
which  resulted  from  their  being  designated 
as  such  on  the  map.  In  1831,  by  a  special 
act  of  the  legislature  (chapter  2S3),  the  New 
York  &  Harlem  Railroad  Company  was  Incor- 
porated, with  power  to  construct  a  railroad 
^m  any  point  on  the  north  bounds  of  Twen- 
ty-Third street  to  the  Harlem  river,  between 
the  east  bounds  of  Third  avenue  and  the 
west  bounds  of  Eighth  avenue,  with  the  right 
to  operate  It  by  steam,  or  by  any  mechanical 
or  other  power  that  the  company  might 
choose  to  employ.  By  that  act  It  was  given 
the  right  to  locate  Its  railroad,  and  to  file  a 
map  thereof  In  the  office  of  the  register  of 
New  York,  but  It  was  not  to  be  filed  until  It 
should  have  been  submitted  to,  and  approved 
by,  the  common  council.  It  was  then  au- 
thorized to  biiild  its  road,  to  take  all  lands 
and  real  estate  necessary  for  Its  construction, 
and  to  receive  or  take  all  voluntary  grants 
or  donations  of  land  to  aid  In  the  accomplish- 
ment of  that  work.  The  act  likewise  provid- 
ed that  lauds  thus  taken,  which  were  not 
donated,  should,  if  the  parties  could  agree,  be 
pnrcfaaaed  of  the  owners  at  a  price  itgreed 


upon  between  them,  and  then  provided  for 
condemnation  when  an  agreement  could  not 
be  had.  It  declared  that  the  corporation  was 
authortzed  to  construct  such  a  railroad,  to  use 
single  or  double  tracks,  and  that  In  case  Its 
railroad  was  located  along  any  public  street 
or  avenue  then  laid  out  upon  the  map  or 
plan  of  the  clly  of  New  York,  It  should  leave 
sufficient  space  in  the  street  on  each  side  of 
the  railroad  for  a  public  highway  for  car- 
riages and  a  sidewalk  for  foot  passengers. 
It  also  provided  that  the  corporation  should 
not  be  deemed  to  be  authorized  to  construct 
a  railway  across  or  along  any  of  the  streets 
thus  designated,  whether  open  or  not  with- 
out the  consent  of  the  mayor  and  aldermen, 
who  were  authorized  to  grant  permission  to 
the  corporation  to  construct  Its  railroad  across 
or  along  the  streets  or  avenues  of  the  city.  The 
provisions  of  this  act  were  complied  with 
by  the  New  York  &  Harlem  Railroad  Com- 
pany, and  it  located  its  route  along  the  center 
line  of  Fourth  avenue,  from  Twenty-Third 
street  to  the  Harlem  river,  and  filed  a  map 
in  the  register's  office,  October  22,  1831,  to- 
gether with  a  resolution  of  the  common  coun- 
cil, approved  by  the  mayor,  authorizing  the 
company  to  construct  its  road  over  Fourth 
avenue.  It  obtained  the  consent  of  the  mu- 
nicipal authorities  to  the  location  of  such 
road  by  an  ordinance  approved  by  the  mayor 
December  22, 1831.  At  that  time  the  locality 
which  Included  the  premises  In  question  con- 
sisted of  farm  lands  and  salt  meadows, 
known  as  a  part  of  tiie  "Harlem  Flats,"  a 
portion  of  which  was  owned  by  one  Mar- 
garet McGown.  On  the  18th  of  January, 
1832,  Mrs.  McGown  conveyed  to  the  New 
York  &  Harlem  Railroad  Company  and  its 
successors  a  portion  of  the  land  owned  by 
her,  consisting  of  24  feet  of  land  running 
through  the  center  of  Fourth  avenue,  be- 
tween Ninety-Seventh  and  One  Hundred  and 
Sixth  streets,  for  and  during  the  period  It 
might  remain  an  Incorporated  company,  on 
which  to  construct  Its  railroad,  but  for  no 
other  purpose,  with  the  right  to  slope  its  em- 
bankments  or  excavations  so  much  further 
beyond  the  line  of  the  premises  granted  as 
might  be  necessary  to  support  Its  work,— not. 
however,  to  extend  beyond  the  width  of  the 
avenue,  which  was  I09  feet  Some  time  an- 
terior to  1835  the  railroad  company  constructs 
ed  along  this  portion  of  Fourth  avenue  a 
stone  viaduct  upon  the  land  In  question, 
upon  which  two  tracks  were  laid.  The  only 
difference  between  the  old  viaduct  and  the 
one  now  complained  of  Is  that  the  width  of 
the  latter  was  increased  16  feet  on  each  side, 
and  accommodated  two  additional  tracks.  In 
1835  the  matter  of  widening  Fourth  avenue 
from  100  to  140  feet  was  brought  before  the 
-common  council  by  a  petition  requesting  that 
the  avenue  be  thus  widened.  One,  If  not  the 
chief,  ground  upon  which  this  was  asked, 
was  the  existence  of  the  railroad  in  the  cen- 
ter of  that  avenue.  Subsequently,  and  In 
1837,  the  street  was  widened  to  140  feet 
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Fourth  ETenue  was  not  opened  unW  nearly 
20  years  after  the  construction  of  the  defend- 
ants' road  oyer  this  part  of  It:  In  the  pro- 
ceedings for  opening  that  street  tiie  ^ty  of 
New  York  assomed  to  acquire  the  title  to  the 
strip  of  land  upon  which  the  defendants*  road 
was  constructed,  an^  for  which  a  nominal 
award  of  one  doUar  was  made  for  each  of 
the  lots  across  which  it  passed.  No  attempt 
was  made  by  the  city  to  acquire  the  ease- 
ments secured  by  the  railroad  company  under 
its  deed  from  Mrs.  McGtown,  either  as  to  Its 
right  to  build  and  maintain  Its  road  aJong 
the  strip  purchased  of  her.  or  to  slope  Its 
ranbankments  and  excavations  so  far  as  nec- 
essary to  support  the  work.  The  possession 
by  fbe  railroad  company  of  the  portion  of  the 
street  thus  occupied  was  not  attempted  to  be 
disturbed  by  the  city.  When  the  street  was 
opened,  in  December,  1853,  the  railroad  was 
npon  a  high  vladact  along  the  center  of  the 
ftTenne,  which  was  In  the  excluslTe  posses- 
sion of  the  New  York  &  Harlem  BallroadOom- 
pany.  The  portion  so  occupied  has  never 
been  used  as  any  part  of  the  public  street 

In  1872,  by  chapter  702  of  the  laws  of  that 
year,  the  legislature  passed  an  act  to  improve 
and  regulate  ttie  use  of  Fourth  avenue,  In  the 
city  of  New  York.  That  act  authorized  and 
required  the  railroad  company  to  regulate  the 
grade  of  Its  railroad  In  Fourth  avenue  In  a 
manner  spedfled,  and  to  construct  such  via- 
ducts, bridges,  excavations,  tnunels,  and  open- 
in{^  as  were  therein  described.  It  provided 
that  from  Flf^-Sixtb  to  Ninety-Sixth  street 
the  railroad  should  run  through  a  covered 
way  with  openings  therein,  and  thence  con- 
tinue upon  the  grade  as  it  then  existed  to  the 
center  of  One  Hundred  and  Fifth  street.  It 
also  authorized  the  ralhmd  company,  for  the 
purpose  of  facilitating  rapid  transit  and  acs 
commodating  local  traffic,  to  lay  two  addi- 
tlcmal  tracks  on  such  avenue,  and  to  make 
such  landings  and  excavations  therein  as 
might  be  required  for  the  tracks  ai^  the  en- 
trance and  delivery  of  its  passengers  outside 
of  the  excavations  and  viaduct  It  created 
a  board  of  engineers  to  execute,  direct,  and 
superintend  the  construction  of  such  Improve- 
ment, the  e^^ense  thereof  to  be  borne  by  the 
city  and  the  railroad  company  In  equal  pro- 
portions. It  forbade  the  municipal  authori- 
ties of  the  city  from  obstructing  the  use  of 
Fourth  avenue  for  that  purpose  above  For^- 
Second  street,  authorized  the  municipal  cor- 
poraticsi  to  pass  such  ordinances  as  mlg^t  be 
requisite  or  necessary  to  facilitate  the  im- 
provement, provided  that  the  railway  be  ex- 
clusively for  the  uses  end  purposes  of  the 
railroad  company,  and  that  the  legliOature 
might  at  any  time  alter,  amend,  or  repeal  that 
act  This  Improvement  was  carried  on  and 
completed  uvder  the  direction  of  a  board  of 
engineers  appointed  by  the  legislature  for 
that  purpose.  The  height  of  the  old  viaduct 
at  One  Hundred  and  Fourth  street,  opposite 
the  premises  now  owned  by  the  plaintiff, 
was  unchanged.   Xhe  improvement  at  that 


point  consisted  In  taking  down  the  old  viaduct, 
and  erecting  a  new  one  of  the  same  height 
but  66  feet  wld&  It  was  completed  In  18^ 
In  which  year  the  New  York  &  Harlem  Bail- 
road  Company  leased  to  the  New  York  Central 
&  Hudson  Biver  Ballroad  Company  Its  rail- 
way for  401  years.  Since  that  time  the  rail- 
road as  then  constructed  has  been  in  Oie  pos* 
session  of  and  operated  by  the  latter  company 
as  such  lessee. 

In  1887,  14  years  after  the  improvement 
directed  by  the  statute  of  1872  was  conq>leted. 
the  plaintiff  purchased  her  lot,  at  the  comer 
of  Fourth  avenue  and  One  Hundred  and. 
Fourth  street  It  was  a  part  of  tiie  premises 
owned  by  Mrs.  McGown  in  1832,  when  she 
deeded  the  land  in  Fourth  avenue  to  the  Har- 
lem Ballroad  Company.  Upon  the  plaintiffs 
lot  there  was  at  the  time  ot  her  purchase, 
and  still  Is,  a  three-story  and  basement  brick 
and  stone  building,  used  aa  a  dwdling  house. 
Since  June,  1887,  she  has  been  the  owner  In 
fee  and  in  possession  and  occupancy  of  tlie 
premises  thuspurchased.  Since  the  lease  to  the 
New  York  Central  &  Hudson  Biver  BaUroad 
Company,  It  has  maintained  and  operated  the 
railroad  upon  such  viaduct  and  runs  thereiHi 
a  large  number  of  trains  during  the  day  and 
night  drawn  by  locomotives;  and.  In  its  opera- 
tion steam,  smoke,  noxious,  and  unpleasant 
gases,  rapOTs,  coal,  soot,  cinders,  ashes,  and 
sparks  have  been  and  are  frequently  emit- 
ted from  such  locomotives,  whidi  f&U  npon 
the  plahiUirB  premises;  loud  and  disagreeable 
noises  luive  been  and  are  produced  by  Its  op^ 
ation;  the  free,  steady,  aud  natural  passage 
of  light  is  interrupted;  and  dark  diadows  and 
bright  flashes  of  light  ere  produced.  The  via^ 
duct  and  railway  structure  are  of  a  lasting 
and  permanent  nature,  Intmded  for  continu- 
ous and  pfflmanent  use,  and  the  defendants 
Intend  to  continue  to  maintain,  use,  and  oper- 
ate a  railroad  thereon.  Tbe  viaduct  is  about 
40  feet  from  the  buUdiz^  line  upon  Fourth 
avenue.  Of  this,  26  feet  In  width  on  eaCh  side 
are  used  as  a  roadway  for  teams,  carriages, 
and  other  vehicles,  and  15  feet  as  a  sidewalk. 
The  street  line  Is  now  42  feet  from  such  via- 
duct, while  before  the  widening  of  Fourth 
avenue  the  street  line  was  fully  38  feet  from 
the  viaduct,  as  first  constructed. 

Joseph  Ullman,  for  appellant  Ira  A.  Place, 
Alexander  S.  Lyman,  and  Hamilton  Harris, 
for  respondents. 

MARTIN,  J.  (after  stating  the  tacts).  It  Is 
obvious  that,  when  the  deed  by  Mrs.  Mc- 
Gown to  the  New  York  &  Heriem  BiUlroad 
Company  was  given,  it  was  understood  be- 
tween the  parties  that  its  railroad  was  to  be 
built  upon  an  embankment  or  viaduct  in 
Fourth  avenue,  as  It  expressly  provided,  not 
only  that  the  grantee  should  have  24  feet  of 
land  In  the  center  of  the  avenue  during  Its 
coriwrate  existence  upon  which  to  construct 
ltd  ralhnad,  but  it  also  conferred  upon  the 
company  the  right  to  slope  its  embankment 
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to  the  full  width  of  the  street  It  Is  equally 
apparent  that  the  grantor  Intended  to  con- 
fer upon  the  railroad  company  the  right  to 
construct,  maintain  and  o[>erate  a  steam  rail- 
road upon  the  premises  so  conveyed,  and  to 
thereby  release  It  from  any  damages  to  her 
adolning  property  arising  from  the  proper  ex- 
ercise of  that  right  Thus,  the  property  now 
owned  by  the  plaJntifT,  which  adjoins  Fourth 
avenue,  became  burdened  witb  the  easement 
or  right  of  the  company  to  maintain  and  oper- 
ate its  railroad  at  that  place,  so  that  neither 
the  owner  nor  her  grantee  could  recover  dam- 
ages for  any  Injury  to  the  property  arising 
from  the  contemplated  use,  and  conld  in  no 
way  interfere  with  the  proper  exercise  of  that 
right  by  the  railroad  company  during  Its  con- 
tinuance. The  only  injury  or  interference 
with  the  premises  now  owned  by  the  plaintiff 
was  found  by  the  trial  court  to  have  been 
<:aused  by  acts  and  conditions  which  wefe 
necessarily  and  naturally  Incident  to  the  oper- 
ation of  a  steam  railroad.  The  court  express- 
ly declined  to  find  that  those  acts  and  condi- 
tions deprived  the  plaintiff  of  her  property 
In  the  avenue,  or  of  the  easements  appurte- 
nant thereto,  or  to  find  that  access  to  the  prem- 
ises, or  the  approach  of  light  and  air  thereto, 
was  obstructed  otherwise  than  by  acts  and 
conditions  which  were  Incident  to  the  oj>era- 
tlon  of  the  defendants*  railroad.  It  also  de- 
clined to  find  that  the  construction  and  opera- 
tion of  the  defendants'  railroad  had  dimin- 
ished the  valne  of  the  plalntUTs  premises. 

An  examination  of  the  evidence  contained 
In  the  record  shows  quite  plainly  that  the 
trial  court  was  Justified  in  declining  to  find 
that  the  plaintiff's  access,  light,  and  air  were 
obstructed,  except  In  the  manner  stated. 
Therefore  the  question  presented  is  whether, 
under  the  proof  contained  in  the  record,  the 
plaintiff  was  entltied  to  restrain  the  defend- 
ants from  operating  their  road  upon  the  vla- 
dnct  In  front  of  her  premises,  upon  the  ground 
thftt  It  affected  them  in  the  manner  hi  which 
the  operation  of  a  steam  railroad  thus  located 
aiatnrally  and  necessarily  would.  It  is  to  be 
remembered  that  Mrs.  McGown  was  the  oom- 
mon  source  of  titie  to  both  the  plaintiff's  and 
the  defendanto'  l&nds,  and  that  prior  to  her 
transfer  of  the  premises  now  owned  by  the 
plaintiff  she  had  transferred  to  the  Harlem 
Ballrosd  Company  the  right  to  build,  main- 
tain, and  operate  Its  road  in  the  center  of  the 
avenue,  where  It  Is  now  located,  thereby  Im- 
posing upon  the  remainder  of  her  land  the 
burden  of  the  presence  of  a  ralhroad  at  that 
place,  to  be  maintained  and  operated  as  such. 
When  she  granted  that  right.  It  was  the  under- 
standing of  the  parties  thattbe  premises  grant- 
ed were  to  tie  thus  used,  and  there  was  upw 
her  part  an  Irrevocable  grant  to  the  NewTork 
A  Harlem  BaUroad  Company' and  Ite  sucees- 
9on  of  the  right  to  so  use  the  avenue  during 
the  period  of  the  Incorporation  of  Qiat  com- 
pany. It  In  effect  released  to  It  any  conse- 
<iaekitlal  damages  .to  her  remaining  property 
■which,  might  be  occasioned  by  the  annoyances 


or  Injuries  resulting  from  the  operation  of  the 
road.  When  that  right  was  granted,  Fourth 
avenue  was  but  100  feet  In  width,  and  the 
viaduct  or  embankment  first  constructed  by 
the  defendants  was  at  most  but  3S  feet  from 
the  exterior  street  line.  Since  that  time  the 
street  has  been  widened  to  140  feet  ao  that 
the  street  line  Is  now  42  feet  from  the  defend- 
ants' viaduct 

It  is  claimed  by  the  plaintiff  that  as  the 
New  York  &  Harlem  Railroad  Company  used 
only  26  feet  of  the  avenue  for  the  construc- 
tion of  its  first  viaduct  It  waived  any  right 
it  possessed  In  the  remainder  of  the  street 
and,  consequentiy,  was  entitied  to  maintain 
Its  viaduct  upon  that  portion  of  the  street 
only.  Where  a  right  Is  obtained  by  prescrip- 
tion, the  measure  of  the  right  is  controlled 
by  the  extent  of  the  use.  But  where,  as  in 
this  case,  there  is  an  express  grant  the  fact 
that  the  grant  to  its  fullest  extent  is  not  Im- 
mediately used  will  not  amount  to  an  aban- 
donment or  waiver  of  the  rights  thus  express- 
ly granted.  Where  one  acqnires  a  title  by 
deed,  It  will  not  be  affected  by  nonuser.  un- 
less there  Is  a  loss  of  titie  in  some  of  the 
ways  recognized  by  law.  Mere  nonuser, 
however  long  continued,  does  not  create  an 
abandonment  Welsh  v.  Taylor,  134  N.  Y. 
450,  81  N.  B.  896;  Height  v.  LIttiefleld,  147 
N.  T.  338,  41  N.  E.  696.  Therefore,  as  be- 
tween the  plaintiff's  grantor  and  the  defend- 
ants, It  Is  quite  evident  that  the  latter  may 
exercise  all  the  rights  conferred  upon  them 
by  the  deed  of  Mrs.  McGown,  unless  there 
has  been  a  loss  of  that  right  in  some  of 
the  ways  recognized  by  law.  There  Is  no 
proof  of  any  such  loss.  That  the  plaintiff's 
remote  grantor,  Mrs.  McGown,  surrendered 
tiie  easements  in  Fourth  avenue  appurtenant 
to  her  abutting  property,  so  far  as  the  same 
were  affected  by  the  erection  and  operation 
of  this  railroad,  there  Is  no  doubt  and  the 
plaintiff  conld  acquire  no  greater  rights  than 
were  possessed  by  her.  This  court  has  sev- 
eral times  held  that  a  release  or  abandon- 
ment of  the  easements  of  light  &lr>  ftnd  ac- 
cess which  are  appurt^ant  to  prop^ty  abut, 
ting  upon  a  public  street  may  be  establish- 
ed by  any  evidence  whltA  clearly  indicates 
an  Intention  upon  the  part  of  an  abutting 
owner  to  abandon  the  right  at  least  where 
It  has  been  acted  up(m  by  the  oihet  party. 
That  the  deed  from  Mrs.  McGown  to  the  de- 
jfendants  effected  such  a  release  and  aban- 
donment Is  obvloiiB.  White  V.  Railway  Co., 
139  N.  T.  19,  34  N.  E.  887;  Foote  v.  Railroad 
Co.,  147  N.  Y.  367,  42  N.  E.  181;  Ward  v. 
Railroad  Co.,  152  N.  Y.  38,  46  N.  E.  319. 

Althougli,  under  the  statute  of  1807,  the 
commissioners  appointed  made  a  map  wUch 
Included  Fourth  avenue,  still,  until  the  street 
was  op^ed  and  the  damages  to  the  owners 
of  the  land  paid,  the  titie  remained  in  the 
latter.  By  the  Laws  of  18S1  the  Harlem  RaU- 
road  Company  was  vested  with  power  to 
purchase  and  hold  such  real  estate  as  was 
necessary  for  the  purposes  of  .1^  Incqrpora- 
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tion,  and  was  authorized  to  build  its  road 
In  the  public  streets  or  avenues  laid  out  on 
the  map  of  the  city.  That  act  also  provided 
that  sufficient  space  on  each  side  of  the  rail- 
road should  be  left  for  a  public  highway 
for  carriages  and  for  a  sidewalk  for  foot 
travelers.  These  rights  were  reserved  and 
granted,  subject  to  the  approval  of  the 
mayor,  aldermen,  and  commonalty  of  the 
city,  which  was  obtained.  In  1832,  in  pur- 
suance of  the  power  thus  conferred,  the 
New  York  &  Harlem  Railroad  Company 
purchased  the  right  of  way  of  Mrs.  Mc- 
Gown,  to  which  we  have  referred,  and  the 
road  was  constructed  thereon.  In  1835,  with 
the  consent  of  the  legislature,  the  munici- 
pality widened  this  street,  and  opened  on 
each  Bide  of  the  defendants'  railroad  streets 
for  teams  and  foot  travelers,  as  required  by 
the  statute  to  which  we  have  adverted. 
When  this  street  was  opened,  the  muDlel- 
pallty  assumed  to  acquire  the  title  of  the 
New  York  &.  Harlem  Railroad  Company  to 
the  property  which  it  owned  in  Fourth  ave- 
nue, awarding  it  therefor  the  nbminal  sum 
of  one  dollar  upon  each  lot  At  that  time, 
however,  the  municipal  authorities  and  the 
legislature  recognized  the  right  of  the  rail- 
road company  to  continue  its  road  In  the 
street,  and  in  no  way  disturbed  Its  posses- 
sion  or  the  exercise  of  that  right  It  is 
claimed  that  by  this  proceeding  the  city  be- 
came vested  with  the  title  to  the  property 
of  the  raOroad  company,  and  hence  that  the 
deed  from  Mrs.  McGown  to  the  New  York 
&  Harlem  Railroad  Company  was  abrogat- 
ed, and  Its  effect  wholly  annulled.  This 
contention  cannot  be  maintained.  If  it  be 
admitted  that  the  naked  title  to  the  land 
passed  to  the  city,  it  is  still  clear  that  the 
consent  of  Mrs.  McGown  to  the  construction 
and  operation  of  this  road  did  not  pass  with 
It  That  grant  was,  at  least,  an  irrevocable 
consent  to  the  use  of  the  land  for  a  specific 
purpose,  which  continued  and  remained  In 
the  corporation  to  which  it  was  made.  But 
if,  as  claimed.  It  passed  to  the  city,  so  that 
the  city  had  the  right  formerly  possessed 
by  the  railroad  company,  then  it  Is  equally 
clear  that  the  right  still  exists;  and,  as  the 
city  has  consented  to  the  use  of  the  street 
Mrs.  McGown  and  her  subsequent  grantee 
are  yet  bound  by  that  grant  When  the 
street  was  opened.  In  1853,  the  railroad  was 
upon  a  high  viaduct  along  the  center  of  the 
avenue,  which  was  in  the  sole  and  ex- 
clusive possession  of  the  railroad,  and  no 
portion  of  It  was  occupied  as  a  public  street 
Therefore,  whatever  rights  the  city  may 
have  acquired,  it  Is  quite  evident  that,  so 
far  as  Mrs.  McGown  was  concerned,  the 
right  which  she  had  granted  to  the  rail- 
road company  never  reversed  In  her,  and, 
consequently,  neither  she  nor  her  grantees 
can  assert  the  right  thus  released. 

In  1872  the  legislature  passed  an  act 
adopting  a  plan  for  the  Improvement  of 
Fourth  avenue.    By  that  act  the  railroad 


corporation  was  authorized  and  required 
to  regulate  the  grade  of  its  road,  and 
authorized  to  lay  two  additional  tracks 
for  the  accommodation  of  traffic  and  to  fa- 
cilitate rapid  transit  in  the  city.  By  the 
same  act  the  <^cers  of  the  municipality 
were  forbidden  to  obstruct  the  Improve- 
ment or  the  use  of  Fourth  avenue  for  that 
purpose.  Therefore,  not  only  the  munici- 
pality consented  to  the  Improvemeut  made 
In  pursuance  of  that  statute,  but  the  legis- 
lature expressly  authorized  the  use  of  the 
avenue  for  that  purpose,  and  to  the  width 
of  the  present  structure;  so  that  unless  the 
plaintiff  has  some  right  in  the  street  which 
Is  superior  to  that  of  the  defendants,  and 
to  the  combined  power  of  the  legislature  and 
municipality,  this  action  cannot  be  main- 
tained. It  Is  manifest  that  the  only  injury 
the  plaintiff  has  sustained  resulted  from  the 
proper  use  and  operation  of  the  defendants' 
steam  railway;  and,  as  the  plaintlfTs  gran- 
tor expressly  conveyed  to  the  defendants 
the  right  to  maintain  and  operate  It  there, 
the  plaintiff  cannot  recover  for  any  Injuries 
arising  from  that  cause.  The  defendants* 
use  of  the  street  for  the  purpose  of  build- 
ing, maintaining,  and  operating  their  railroads, 
was  a  legal  one.  It  was  constructed  and  la 
maintained  and  operated  under  and  by  vir- 
tue of  the  grant  by  Mrs.  McGown,  and  the 
combined  authority  of  the  legislature  and 
municipality.  "The  legislature,  by  virtue 
of  its  general  control  over  public  streets 
and  highways,  has  power  to  authorize  struc- 
tures in  the  streets  which,  without  such  au- 
thority and  under  the  common  law,  would 
be  held  to  be  encroachments  or  obstructions, 
and  this  power  It  may  delegate  to  the  gov- 
erning body  of  a  municipal  corporation." 
Wormser  v.  Brown,  149  N.  Y.  163,  171,  43 
N.  B.  524,  626.  As  the  appropriation  of  this 
street  by  the  defendant  for  the  purpose  of 
constructing  and  maintaining  Its  road  was 
legal,  no  merely  consequentia]  damage  to 
the  owner  of  an  adjoining  lot  having  no 
title  to  the  street  furnishes  a  ground  of 
action  against  the  defendant  Fobes  v.  Ball- 
road  Co.,  121  N.  Y.  505,  518,  24  N.  B.  919. 
Where  a  railroad  is  built  In  a  public  street 
or  highway  with  proper  care  and  skill,  after 
the  public  rights  and  private  property.  If 
any,  In  the  highway  or  soil  have  been-  ac- 
quired, the  railroad  is  not  responsible  for 
any  damages  to  private  property  neces- 
sarily resulting  from  its  construction  and 
operation.  Uline  v.  Railroad  Co.,  101  N.  Y. 
98,  4  N.  B.  436;  Conklhi  v.  Railroad  Co., 
102  N.  Y.  112,  6  N.  E.  663.  The  cases  of 
Beining  v.  Railroad  Co.,  128  N.  T.  157,  28 
N.  E.  640,  and  Egerer  v.  Railroad  Co.,  130 
N.  Y.  108,  29  N.  E.  95.  In  no  way  Impair  the 
doctrine  of  the  Ullne  and  Conklln  Cases; 
nor  are  they  applicable  to  the  facts  in  this 
case.  In  those  cases  it  was  held  that  the 
authorities  of  a  city  have  no  -tight  to  sub- 
stantially close  a  street  for  ordinary  street 
uses  against  an  abuttlug  owner,  aud  that 
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before  an  established  street  can  be  ckned 
mtalnst  Bucb  owner,  he  would  be  entitled 
to  compensation.  In  the  case  at  bar,  the 
street,  at  the  place  where  the  defendants' 
railroad  was  constructed,  was  never  opened 
or  used  as  a  public  street  of  the  city.  The 
streets  In  Fourth  avenue  were,  by  the  com- 
mand of  the  statute,  laid  out  upon  either 
aide  of  the  railroad  fitructui;«,  and  were 
the  only  streets  ever  actually  opened  In 
that  avenue.  So  that  the  plalntlfl  never  ac- 
quired or  i>0Bfle6sed  any  right  to  the  use  of 
Fourth  avenue  as  a  public  street;  except 
such  as  she  now  enjoys. 

This  case  is  clearly  dladngulshable  from 
the  elevated  railroad  cases  upon  which  the 
plaintiff  relies.  In  those  cases  there  was  no 
grant  by  the  abutting  owners  of  the  right 
to  use  the  street.for  the  purposes  for  which 
It  was  used,  and  the  aiq^roprlatlon  of  the 
street  was  held  to  be  Illegal;  while  here  the 
use  of  the  street  was  legalized  by  a  grant 
from  the  plaintiff's  grantor,  as  well  as  by 
the  legislature  and  municipal  authorities.  We 
are  of  the  opinion  that  the  grant  to  the  New 
Tork  &  Harlem  Railroad  Company  by  the 
plaintiff's  grantor  is  a  substantial  bar  to  the 
plalntUTs  dalm  in  this  action.  It  Is  no  an- 
swer to  this  position  that  the  city  subsequent- 
ly, for  a  nominal  consideration,  obtained  by 
condemnation  the  naked  fee  to  the  24  feet 
of  land  deeded  by  Mrs.  McOown  to  the  New 
York  ft  Harlem  Railroad  Company.  In 
whomsoever  the  men  naked  title  to  the  24 
feet  may  rest,  It  is  obvious,  from  the  record, 
that  the  right  to  maintain  and  operate  the 
defendants'  road,  with  the  consent  of  the 
plaintiff's  grantor,  was  not  Intended  to  be  af- 
fected, but  to  remain  In  the  defendants  as  8 
protection  to  their  right,  so  long  as  the  road 
was  operated  In  that  avenue,  and  the  time 
mentioned  in  the  grant  had  not  expired.  Un- 
der these  drcumstances,  we  agree  with  ^  the 
learned  trial  court  that  neither  Mrs.  Me- 
Gown  nor  her  grantees.  Immediate  or  re- 
mote, can  properly  ask  a  court  of  equity  to 
«nJoln  the  operation  of  the  defendants'  rail- 
road, to  which  her  assent  was  thus  expressly 
given.  In  American  Bank-Note  Co.  v.  New 
York  El.  B.  Co.,  129  N.  Y.  262,  29  N.  E.  302, 
this  court  held  that  where  a  public  use  au- 
thorized by  law  takes  no  land  of  an  indi- 
vidual, but  merely  affects  him  by  his  proxim- 
ity, the  necessary  annoyances  of  tbat  use 
furnish  no  basis  for  damage.  It  was  tliere 
expressly  decided  tbat  noise  was  not  an  in- 
jury for  which  damage  might  be  recovered, 
and  that  in  that  class  of  cases  the  abutter 
«ould  recover  only  the  damages  to  his  ease- 
ments of  light,  air,  and  access.  In  Wonnser 
V.  Brown,  149  N.  Y.  163,  43  N.  E.  624,  this 
court  determined  that  an  Interference  with 
the  view  from  the  plaintiffs'  windows  would 
not  entitle  them  to  relief  by  injunction,  and 
that  the  granting  or  refusal  of  equitable  re* 
lief  by  way  of  injunction  depends,  to  a  great 
extent  upon  the  particular  facts  In  each  case, 
■and  la  largely  discretionary  with  the  court 


in  which  the  action  originated.  In  People  \ 
Oom'rs  of  Taxes,  101  N.  Y.  322,  4  N.  B.  127, 
the  Jodgment  of  this  court  was  to  the  effect 
that  the  tunnels,  tracks,  superstructure,  sub- 
structures, stations,  viaducts,  and  masonry 
of  the  defendants  situated  upon  this  avenue 
were  land,  vrlthin  the  meaning  of  the  stat- 
ute In  reference  to  property  liable  to  taxa- 
tion, and  tbat  the  fact  tbat  the  city  was  re- 
quired to  pay  a  portion  of  the  expense  of  the 
construction  of  the  viaduct  in  question  did 
not  devest  it  of  the  incidents  of  other  prop- 
erty belonging  to  the  railroad  company,  or 
give  the  city  any  title  to  it,  especially  in  view 
of  the  fact  .that  the  city  was  forbidden  to  ob- 
stiruct  the  Improvement  or  the  use  of  Fourth 
avenue  above  Forty-Second  street  for  that 
purpose.  Under  the  circumstances  of  this 
case,  it  Is  manifest  that  the  abutting  owners 
who  derived  their  title  from  Mrs.  McGown 
subsequent  to  her  grant  to  the  New  York 
ft  Harlem  Railroad  Company  were  not  en- 
titled to  have  that  portion  of  the  avenue  upon 
which  the  defendants'  viaduct  stands  opened 
as  a  part  of  the  public  street,  but  that  the 
only  streets  for  public  use  which  existed  In 
Fourth  avenue,  or  to  the  nse  of  which  they 
were  entitled,  were  streets  42  feet  In  width 
upon  each  side  of  the  Tladnct  occupied  by 
the  defendants. 

The  plaintiff,  however,  contends  that  the 
increase  In  width  of  the  viaduct  from  26  to 
66  feet  was  an  additional  burden  upon  the 
pleintiffa  land,  and  therefore,  to  the  extent 
of  such  increase,  the  acts  of  the  legislature 
and  municipal  authorities  were  unauthor- 
ized, and  the  defendants*  use  of  the  street 
was  an  invasion  of  her  rights  as  an  abutting 
owner.  Inasmuch  as  the  trial  court  has 
properly  refused  to  find  tbat  the  plaintiff's 
easements  of  light,  air,  and  access  were  In- 
vaded or  impaired,  except  by  such  acts  and 
conditions  as  were  incident  to  the  operation 
of  a  steam  railroad,  to  which  her  grantor  con- 
sented, we  think  there  was  no  such  addeu 
burden  as  would  justify  this  court  in  holding 
as  a  matter  of  law  that  the  trial  court  should 
have  awarded  her  relief  by  Injunction.  While 
the  additional  traffic  over  the  defendants* 
road,  resulting  from  an  Increased  population 
and  an  enlarged  business,  may  have  added  to 
the  nmnber  of  trains  passing  the  plaintiff's 
premises,  still,  as  It  does  not  appear  that  the 
same  number  of  trains  might  not  have  passed 
and  the  same  traffic  might  not  have  been 
conducted  upon  the  two  previously  existing 
tracks,  and  have  been  equally  annoying  and 
burdensome  to  the  plaintiff's  property,  and 
as  the  consent  of  Mrs.  McOown  was  unlim- 
ited In  that  respect,  it  would  be  difficult  to 
determine  tbe  extent  of  any  such  added  in- 
jury. If  it  exists,  or  to  hold  that  It  was  not 
within  the  Intention  of  the  parties,  and  cot* 
ered  by  her  grant.  Moreover,  when  the 
plaintiff  purchased  her  premises,  the  defend- 
«nta*  viaduct  had  existed  for  many  years; 
had  occupied  the  entire  portion  of  the  street 
where  It  now  stands,  and  was  used  sabstan- 


Digitized  by  Google 


408 


61  NORTHHASTEBN  BBPOSTBR. 


tially  ai  when  tbli  action  wu  commenced. 
Slie  pnrcbaaed  tbe  premises  with  foil  knowl- 
edge of  its  existence,  of  Its  porpose  and  nae, 
and  with  constmctlTe  notice  of  the  defend- 
ants* rights.  With  that  knowledge,  presum- 
ably, she  made  the  purchase  for  a  price  which 
Included  all  proper  deductions  from  its  value 
by  reason  of  the  presence  of  the  defendants' 
railroad,  and  hence  lost  nothing  by  being  de- 
prived of  any  of  her  otherwise  appurtenant 
easements.  Under  these  circumstances,  we 
are  of  the  opinion  that  the  learned  trial  court 
was  Justified  in  declining  to  award  to  the 
plaintiff  the  relief  demanded,  and  that  this 
conrt  cannot  hold  as  a  matter  of  law  that 
the  discretion  of  the  court  below  was  Im- 
properly exercised. 

We  have  examined  the  various  exceptions 
of  the  plaintiff  relating  to  the  reception  and 
rejection  of  evidence,  to  the  findings  of  the 
court,  and  to  the  refusal  of  the  court  to  find 
as  requested,  without  discovering  any  that 
would  authorize  a  reversal  of  the  Judgment 
or  that  requires  further  discussion.  The 
Judgment  should  be  affirmed,  with  costs.  All 
concur,  except  PABKEB,  C.  J.,  not  sitting. 
Judgment  affirmed. 


(157  N.  T.  60) 

STANDARD  FASHION  CO.  v.  SIBOEI^ 
OOOPER  CO.  et  aL 

(Court  of  Appeals  of  New  York.   Oct  IS, 

1898.) 

SPBOIFIO    PBRFORHAyOB  —  Co^RACT  Rs^DIHtKe 

ExBROiSE  OF  Special  Skill— Fjlbtial  Rb- 
Li  BF— Injdnctiok— Bill— Dbhdrrbb. 

L  A  contract  requiring  the  performance  of 
varied  and  continuouB  acts,  or  the  exercise  of 
Bpeciai  sliill,  taste,  and  judgment,  but  in- 
volving no  public  interest,  will  not,  ai  a  rule, 
be  specifically  enforced  in  equity. 

2.  A  manufacturer  of  paper  patterns  entered 
Into  a  contract  with  defendant,  a  dealer,  where- 
by the  latter  was  appointed  its  agent  for  a  cer- 
tain term  for  the  sale  of  its  patterns  in  his 
store,  defendant  covenanting  not  to  sell,  or 
allow  to  be  sold,  on  his  premises,  during  the 
life  thereof,  any  other  make  of  patterns.  Hdd, 
that  while  the  court  might  refuse  specific  per- 
formance of  the  contract  in  its  .entirety,  as 
impracticable,  it  might  grant  an  injunction,  on 
equitable  conditions,  restraining  defendant  from 
sellingpattems  of  another  make. 

3.  Where  a  bill  for  specific  performance  sets 
forth  a  canse  of  action  in  equity,  a  demurrer 
thereto  should  not  be  sustained  l>ecause  the 
court  would  be  justified,  in  its  discredon,  in 
refusing  specific  performance  in  view  of  the 
nature  of  the  contract,  and  the  dicaculties  at- 
tending its  enforcement. 

Appeal  from  supreme  court,  appellate  divi- 
sion, First  department 

Action  by  the  Standard  Fashion  Company 
against  the  Slegel-Gooper  Company  and  the 
Butterick  PnbUsbing  Company,  Limited,  for 
the  specific  performance  of  a  contract  From 
an  order  of  the  appellate  division  (52  N.  T. 
Supp.  43£0  reversing  an  Interlocutory  Judg- 
ment sustaining  separate  demurrers  to  the 
complaint,  defendants,  by  permission,  appeal. 
Affirmed. 


'  The  complaint,  after  setting  fottli  the  cor- 
porate chaeacter  of  each  party  to  the  actim^ 
alleges:  That  the  plaintiff  and  the  defend- 
ant the  Buttmck  Publishing  Company  are 
rivals  and  CMupetltors  in  the  business  at  pre- 
paring and  selling  paper  dress  patterns  and 
designs.  That  the  defendant  the  Slegd* 
Cooper  Company  Is  engaged  In  the  business  of 
selling  at  retail  all  artldes  required  by  people 
for  consnmpUon  and  use,  and  that  it  occupies 
and  carries  on  the  greatest  department  store 
In  the  world,  covering  half  a  block  In  the  ctty 
of  New  York.  That  on  the  16th  of  July,  1807, 
the  plaintiff  and  the  Sl^l-Oooper  Company 
entered  Into  an  agreement,  of  which,  omitting 
the  formal  parts,  the  following  Is  a  copy: 
*^e  Slegel-Cooper  Company  is  hereby  ap- 
pointed an  agent  for  the  sale  of  Standard  pat- 
terns and  Standard  fashion  publications  for 
a  term  of  two  years  from  the  date  the  con- 
tract goes  into  ^ect,  and  said  term  to  be  ex* 
tended  from  year  to  year  thereafter  until 
closed  by  three  months'  notice  In  writing 
either  party,  to  be  given  within  thirty  days 
after  said  two  years  or  any  one  year  there- 
after. The  Standard  Fashion  Company  agrees- 
to  conduct  at  its  own  expense  and  risk  a  pat- 
tern department  on  the  ground  floor  of  the 
Slegd-Oooper  Company's  store  on  Sixth  ave- 
nue and  18th  street,  New  Toiic  City,  said 
Standard  Fashion  (Company  furnishing  Its 
own  employes,  such  employte  to  be  subject 
'to  the  onployes'  rales  of  the  Slegel-Cooper 
Company.  The  Standard  Fashion  Company 
further  ^^ees  to  furnish,  tree  <at  charge,  not 
lees  than  two  hundred  and  Uttj  thousand 
eight-page  fashion  sheets,  of  the  Unds  wHA. 
at  ten  dollars  per  thousand,  to  the  Bl^^el- 
Gooper  0>mpany,  per  annum,  as  long  as  ttils 
contract  continues,  and  to  print  the  advertise- 
ments of  said  SiegeKIooper  Company  on  front 
and  back  thereof  without  charge,  to  be 
changed  monthly,  if  so  desired;  such  fashion 
sheeto  to  be  distributed  by  the  Slegel-Cooper 
C<Hnpany  from  Ito  store,  or  from  pattera 
counter  or  any  oOier  of  the  business,  without 
expense  to  the  Standard  Fashifm  Company. 
The  Slegel-Cot^r  Comi>any  to  furnish  wrap- 
ping paper  and  twine,  free  delivery,  and  other 
store  facilities.  Said  Slegel-Cooper  (^nnpany 
agrees  not  to  sell,  or  allow  to  be  sold,  on  Its- 
premises  during  the  duration  of  this  contract 
any  other  make  of  paper  patterns.  Slegel- 
Cooper  Company  agrees  to  pay  over  to  the 
Standard  Fashion  ComiMiny  two-thirds  of  all 
the  moneys  received  from  the  sale  of  patterns- 
and  fashion  publications,  making  weekly  set- 
tlements with  the  Standard  Fashion  Compa- 
ny, said  Slegel-Cooper  Company  to  make  no 
charge  for  castUerlng.  The  remaining  one- 
third  to  be  the  remuneration  of  said  Slegel- 
Cooper  Company  for  the  permission  to  the 
Standard  Fashion  Company  to  conduct  said 
department  The  said  Slegel-Coqper  Compa- 
ny agrees  to  allow  the  use  of  the  present  pat> 
tern  fixtures  and  the  present  position  for  pa^ 
per  patterns,  but.  In  case  a  change  of  location 
should  be  deemed  advisable,  auch  new  loca^ 
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tlon  not  to  be  less  prominent,  nor  to  occupy 
iess  spai.'e,  tban  the  present  one,  except  be- 
tween Thanksgiving  and  Cbrlstmas  of  each 
year.  This  contract  to  go  Into  effect  either 
on  September  l^th  or  December  12th,  18S7, 
according  to  the  choice  of  said  Slegel-Cooper 
Oompany,  sncb  choice  dependhig  upon  the 
question  of  whether  the  contract  between  the 
said  Slegel-Cooper  Company  and  the  Butter- 
Ick  PubliLhlng  Company,  now  existing,  will 
be  terminated  in  September  or  December  of 
this  year.  The  Standard  Fashion  Company 
agrees  to  assume  all  risk  of  loss  by  flre,  wa- 
ter, etc.,  or  risk  of  theft,  or  other  unforeseen 
damage  to  or  destruction  of  pattern  stock, 
and  to  hold  the  Slegel-Cooper  Company  harm- 
less In  that  respect.  Said  Slegel-Cooper  Com- 
pany to  make,  at  the  expense  of  the  Standard 
Ii'ashlon  Company,  frequent  mention  of  the 
fact  that  they  are  agents  for  the  sale  of  the 
Standard  patterns  in  its  dally  Mew  York 
newspaper  advertisements,  and  also  to  allow 
reasonable  display  of  attractive  show  cards 
and  signs  furnished  by  the  Standard  Fashion 
Company,  and  subject  to  the  approval  of  said 
Slegel-Cooper  Company,  at  convenient  places 
In  its  store;  the  expense  of  such  signs  to  be 
entirely  borne  by  the  Standard  Fashion  Com- 
pany." The  complaint  further  alleges  that 
said  agreement  "as  defendant  the  Slegel- 
Cooper  Company  well  knew,  at  the  time  it 
was  entered  luto,"  was  for  the  purpose  of  se- 
curing to  the  plaintiff  the  great  advantage  and 
prestige  to  be  obtained  from  the  sale  of  its  pa- 
per patterns  exclusively  in  said  store,  and  to 
prevent  the  Slegel-Cooper  Company  from  sell- 
ing or  allowing  to  be  sold  on  its  premises  any 
make  of  paper  patterns  other  than  those  of 
the  plaintiff.  After  alleging  willingness  to 
perform  on  its  part,  the  plaintiff  alleged  re- 
fusal to  perform  on  the  part  of  the  Slegel- 
Cooper  Company,  and  that  it  has  entered  Into 
an  agreement  with  Its  co-defendant  to  sell  in 
said  store  the  paper  patterns  made  by  the 
Butterlck  Publishing  Company,  during  the 
whole  or  part  of  the  term  of  the  agreement 
made  with  the  plaintiff;  that  It  has  given 
notice  that  It  will  not  sell  the  paper  patterns 
of  the  plaintiff,  nor  allow  the  plaintiff  to  sell 
its  paper  patterns  in  said  store,  nor  permit 
plaintiff  to  enter  or  occupy  said  store,  or  any 
part  thereof;  that  the  Butterlck  Publishing 
Company  knew  of  said  agreement  wltb  the 
plaintiff,  and  induced  the  Slegel-Cooper  Com- 
pany to  break  the  same,  promising  to  save 
It  harmless  against  any  recovery  by  the  plain- 
tiff on  account  of  the  said  breach,  and  to  de- 
fend at  its  own  ex[>ense  any  action  brought 
on  account  thereof;  that  the  plaintiff  will  be 
put  to  irreparable  loss  and  injury  if  the  Sle- 
gel-Cooper Company  is  suffered  to  break  Its 
agreement;  that  It  will  be  damaged  in  its 
business  'f  that  company  sells  the  patterns 
of  the  Butterlck  Publishing  Company,  the 
rival  and  competitor  of  the  plaintiff,  by  loss 
of  the  prestige  aforesaid,  as  well  as  by  the 
loss  of  receipts  from  the  sales  of  its  patterns 
in  said  store  In  a  manner  altogether  impossi- 


ble to  be  compensated  Cor  In  an  action  for 
money  damages,  and  that  in  no  place  can  the 
plaintiff  obtain  the  same  advantages  for  the 
sale  of  its  patterns  as  In  said  store.  The  re- 
lief demanded  Is  that  the  Slegel-Cooper  Com- 
pany be  required  to  specifically  perform  its 
contract  with  the  plaintiff,  and  that  both  de- 
fendants be  restrained  from  selling  In  said 
store  any  paper  patterns  except  those  made 
by  the  plaintiff  "from  December  12,  1897,  to 
December  12,  1899,  and  for  three  months 
thereafter."  There  Is  also  a  prayer  Cor  dam- 
ages and  general  relief.  The  separate  de- 
murrers interposed  to  this  complaint  on  the 
ground  that  it  did  not  state  facts  sufflclent  to 
constitute  a  cause  of  action  were  sustained 
at  special  term,  but  upon  appeal  the  appellate 
division  reversed'  the  interlocutory  judgment 
entered  below,  holding  that,  while  the  plain- 
tiff could  not  have  a  specific  performance  of 
the  contract,  as  It  would  impose  too  great  a 
burden  upon  the  court,  still  It  was  entitled  to 
an  injunction  to  enforce  a  negative  covenant 
of  the  Slegel-Cooper  Company  that  It  would 
not  sell,  or  allow  to  be  sold,  on  Its  premises, 
during  the  duration  of  the  contract,  any  oth- 
er make  of  paper  patterns.  The  defendants 
appealed  to  this  court  by  permission  of  the 
appellate  division,  which  certified  the  follow- 
ing question:  "Does  the  complaint  In  this 
action  state  facts  constituting  a  cause  of  ac- 
tion against  either  of  the  defendants?* 

Sldward  O.  Perkina  and  Thomas  H.  I>ebe* 
volse,  for  appellants.  John  M.  Bowers  and 
James  W.  Gerard,  Jr.,  tor  respondent 

VANN,  J.  (after  stating  the  facts).  .  Con- 
tracts which  require  the  performance  of  varied 
and  continuous  acts,  or  the  exercise  of  spe- 
cial skill,  taste,  and  Judgment,  wUl  not,  as  a 
general  rule,  be  enforced  by  courts  of  equity, 
because  the  execution  of  the  decree  would  re- 
quire such  constant  superintendence  as  to 
make  Judicial  control  a  matter  of  extreme 
difficulty.  Marble  Co.  v.  Ripley,  10  Wall. 
339,  358;  Beck  v.  Allteon,  66  N.  T.  366,  370; 
Oervais  v.  Edwards,  2  Dru.  &  War.  80; 
Blackett  v.  Bates,  1  Ch.  App.  117;  Fargo  v. 
Railroad  Co.,  3  Misc.  Rep.  206,  23  N.  Y.  Supp. 
360;  Pom.  Spec.  Perf.  S  312;  Fry,  Spec.  PerC. 
8  69.  An  exception  to  this  rule,  founded  upon 
the  rights  of  the  public  rather  than  those  of 
the  plaintiff,  obtains  with  reference  to  con- 
tracts relating  to  the  management  and  con- 
trol of  railroads  and  other  agencies  of  trans- 
portation which  enjoy  special  privileges  con- 
ferred by  statute,  and  promote  the  general 
welfare.  Joy  v.  St  Louis,  138  U.  S.  1,  4,7,  11 
Sup.  Ct  243;  Prospect  Park  &  0. 1.  R.  Co.  v. 
Coney  Island  &  B.  R.  Co.,  144  N.  Y.  152,  39 
N.  E.  17.  When  the  Inconvenience  of  the 
courts  in  acting  Is  more  than  counterbalanced 
by  the  inconvenience  of  the  public  if  they  do 
not  act  the  Interest  of  the  public  will  prevail. 
But  even  if,  upon  a  trial  of  the  action,  specific 
performance  of  the  contract  in  its  entirety 
were  refused  as  Impracticable,  stlU  the  bill 
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should  be  retained  oa  one  permitting  an  In- 
junction, In  tbe  Bound  discretion  of  the  conrt, 
to  restrain  the  defendants  from  Tlolatlng  the 
negatlTe  and  severable  covenant  of  the  Slegel- 
Gooper  Company  that  It  would  not  *'8ell,  or  al- 
low to  be  sold,  on  Its  premises,  during  the 
duration  of  this  [the]  contract,  any  other  make 
of  paper  patterns"  than  those  of  the  plalntUI. 
The  learned  appellate  division,  one  of  the 
Judges  dissenting,  overruled  liie  demuxrers 
on  this  ground,  holding  that  the  court  should 
extend  Its  remedy  as  far  as  It  Is  able,  and 
thus  prevent  the  principal  defendant  not  only 
from  making'  money  by  breaking  Its  agree- 
ment, but  from  Inflicting  a  double  wrong  upon 
the  plaintiff  by  depriving  It  of  the  right  to  sell, 
and  conferring  that  right  on  a  business  com- 
petitor. We  think  this  Is  a  sound  and  Just 
conclusion,  because  It  will  compel  the  Slegel- 
Cooper  Company  to  either  perform  Its  agree- 
ment or  lose  all  benefit  from  breaking  It,  and 
at  the  same  time  will  shield  the  plaintiff  from 
part  of  the  loss  caused  by  the  breach,  if  per- 
sisted In.  Lumley  v.  Wagner,  1  De  Gez,  M.  & 
G.  604;  Donnell  v.  Bennett,  22  Ch.  DIv.  8S6; 
Montague  v.  Flockton.  L.  B.  16  Bq.  189; 
Singer  Sewlng-Mach.  Co.  t.  Unlm  Buttonhole 
&  Embroidery  Co.,  1  Hotmes,  253.  Fed.  Cas. 
No.  12,004;  Chicago  &  A.  Ry.  Co.  t.  New 
York.  L.  E.  &  W.  B.  Co.,  24  Fed.  616,  621; 
Goddard  v.  Wilde,  17  Fed.  816;  Western 
Union  Tel.  Co.  v.  Union  Fac.  "By.  Co.,  S  Fed. 
423,' 429;  Telegraph  Co.  v.  Bogers,  42  N.  J. 
Bq.  Sll,  n  AtL'  1». 

The  injunction,  when  granted,  may  not  be 
absolute,  but  mAy  'be  based  on  some  equitable 
condition  that  will  prevent  either  party  from 
taking  advantage  of  the  other,  such  as  the 
waiver  by  the  pl^tlff  of  the  breach  of  the 
contract  by  the  principal  defendant  The 
question  raised  by  the  demurrer  does  not  re- 
late to  any  matter  of  discretion  or  propriety, 
but  to  the  power  of  the  conrt  to  grant  any  re- 
lief, conditional  or  otherwise.  We  are  satisfied 
with  the  opinion  below  upon  the  subject,  and 
diould  adopt  It  as  our  own  without  comment, 
but  for  a  point,  not  thus  far  considered,  which 
seems  to  us  a  conclusive  answer  to  the  de- 
murrers, and  which,  if  overiooked,  might 
lead  to  some  confusion.  The  action  Is  for 
the  ape(^  performance  of  a  lawful  contract, 
duly  executed  by  both  the  parties  thereto.  It 
Is  capable  of  performance  by  both,  and  there 
la  no  reanon  for  nonperformance  by  either. 
A  conrt  of  equity  has  Jurisdiction  of  such  ac- 
tions, and  the  complaint  sets  forth  the  con- 
tract,—readiness  to  perform  on  one  side,  a  re- 
fusal to  perform  on  the  other,— and  facts 
showta^  no  adequate  remedy  at  law.  A  com- 
plete cause  of  action  Is,  therefore,  alleged, 
and  £he  only  reason  for  not  awarding  general 
relief  to  the  plaintiff  Is  that  Its  nature  is  so 
complicated  as  posslUy  to  require  a  mtdtipllc- 
Ity  of  orders  by  the  court  in  Its  efforts  to 
superintend  tiie  details  of  an  extensive  and 
peculiar  business.  This  fact  does  not  deprive 
the  court  of  Jurisdiction,  but  Jtutifles  a  re- 
fusal, 111  its  uound  discretion,  to  exercise  It 


It  confers  no  right  np<m  either  party.  The 
court  does  not  refuse  to  act  because  the  de- 
fendants object  to  Its  acting,  for  It  wouH 
refuse,  under  the  drcumstances,  If  both  par* 
ties  requested  it  to  proceed;  but  It  refuse* 
because  the  execution  of  Its  decree  would 
require  protracted  supervision.  It  Is  the  dif- 
ficulty of  enforcing,  not  of  renderli^.  Judg- 
ment that  causes  it  to  hesitate.  The  <Ace  of 
a  demurrer  is  to  swe^  away  a  defective  plead- 
ing, and  in  the  case  before  us  It  attacks  the 
substance  of  the  complaint;  yet  the  comidalnt 
Is  good  In  substance,  for  It  sets  forth  a  oanse 
of  action  In  equity.  Whfle  It  Is  tme  that  the 
court  In  its  discretion,  may  not  hear  tlie 
cause,  or,  after  hearing,  may  rtfnae  relief 
owing  to  the  difficult  ct  enforcing  Its  decree, 
still  this  does  not  make  the  conwlalnt  de- 
fective, nor  authorise  a  genend  domntrer, 
which  "must  be  founded  ap<»i  the  abeolute, 
certain,  and  clear  pn^iosititni  that  tpfc*"g  tb» 
ebarges  In  the  bill  to  be  true,  ttw  bill  vonld 
be  dismissed  at  the  hearing."  Beach,  Hod. 
Eq.  Prac.  {  226.  Upon  the  facts  before'  ns. 
It  Is  In  the  power  of  the  court  to  enforce  the 
agreement  the  same  as  In  ttie  caackof  railroad 
contracts,  but  the  dUBenltiea  attending  the 
enforcem^t  are  so  great  that  the  conrt  would 
ordinarily  refuse  to  undertate  1^  as  there  la 
no  public  taiterest  Involved.  As  there  was 
complete  Jnriedlction  and  a  perfect  cause  of 
action  against  both  deCenduit^  the  demur* 
rers  must  be  overruled.  Oontswortii  v.  Rail- 
way Co.,  166  N.  T.  461,  61  N.  B.  801.  The 
order  of  the  appellate  dlvtolon  should  be  sf- 
flnned,  with  costs,  and  the  question  c^Uted 
answered  In  the  affirmative.  AU  conmr. 
Order  affirmed. 

on  N.  y.  <o 

PEOPLE  ex  rel.  CITT  OF  AUSTBBDAM  v. 
HBSS  et  al..  Assessors. 

(Court  of  Amieals  of  Mew  York.   Oct  18, 
1808J 

Taxation— Bxkmptioss—Propbrtt  of  'Crriss— 
Watkrwokks. 
Laws  1890,  c.  906,  SS  8,  4,  making  all 
property  in  the  state  taxable  unlesa  exempt 
from  taxation  by  law,  and  exempting  all  prop- 
erty  of  a  municipal  corporation  from  taxation 
except  the  portion  of  sach  properly  not  with- 
in the  corporation,  make  a  waterworks  ^rstm 
owned  by  a  city,  and  located  outside  its  bound- 
aries, subject  to  taxation. 

Appeal  from  supreme  court,  appellate  divi- 
sion, Third  department 

Action  by  the  people,  on  the  relation  of  the 
city  of  Amsterdam,  against  Henry  B.  Heas 
and  others,  assessors  of  the  town  of  Perth. 
Fulton  county.  From  an  order  of  the  appel- 
late division  (60  N.  Y.  Supp.  1132)  reversii^ 
an  order  of  the  special  term  adjudging  that 
an  ass^ment  of  relator's  prc^rty  la  Ul^al, 
relator  appeate.  Affirmed. 

NiBbet  ft  Hanson,  for  ^pdUuit  3.  Keck, 
for  respondoits. 

BARTLETT,  J.  A  single  questl^m  la  pre- 
sented on  this  appe^  The  aBsessment  sought 
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to  be  renewed  -mm  laid  under  the  proT-Islons 
of  chapter  908  of  the  Laws  of  1896,  known  as 
the  "a'ax  r^aw,"  which  toot  effect  June  15th 
of  that  year.  The  property  aasessed  Is  the 
waterworks  system  of  the  relator,  the  clt7 
of  Amsterdam,  located  In  the  town  of  Perth, 
consisting  of  water  pipe,  conduit  lines,  and 
about  two  acres  of  land  used  for  dams.  It 
Is  conceded  that  prior  to  this  statute  the  prop- 
erty assessed  was  not  liable  to  taxation,  as 
It  was  held  by  a  municipal  corporation  for 
public  use.  This  exemption  rested  on  no 
statutory  provision,  but  upon  a  principle  of 
the  common  law  supported  by  numerous 
cases  in  England  and  this  wuntry.  We  are 
of  opinion  the  tax  law  of  1896  has  changed 
this  rule,  and  that  property  held  by  a  mu- 
nicipal corporation  for  public  use,  but  located 
beyond  the  boundaries  of  the  municipality  Is 
subject  to  general  taxation.  Section  8  of 
the  tax  law  of  1806  reads  as  follows:  "Prop- 
erty Liable  to  Taxation.  All  real  property 
within  tbis  state,  and  all  personal  property 
situated  or  owned  within  this  state.  Is  taxa- 
ble unless  exempt  from  taxation  by  law." 
This  is  a  substitute  for  the  old  statute  (1 
Kev.  St.  p.  387,  S  1).  which  reads:  "All  lands 
and  all  personal  estate  within  this  state, 
whether  owned  by  individuals  or  by  corpora- 
tions, shall  be  liable  to  taxation,  subject  to 
the  exemptions  hereinafter  specified."  The 
old  statute  was  construed  as  not  embracing 
munlf^pal  corporations,  and  that  all  pn^rty 
held  by  them  for  public  use  was  exempt 
City  of  Rochester  v.  Town  of  Rush,  80  N.  Y. 
302,  and  cases  cited;  People  v.  Board  of  As- 
sessors. Ill  N.  T.  S05, 19  N.  C  90.  The  pres- 
ent statute  Is  more  comprehensive  in  Its 
terms,  and  provides  that  all  real  and  per- 
sonal property  within  this  state  is  taxable, 
unless  exempt  from  taxation  by  law.  This 
clearly  embraces  the  property  owned  by  mu- 
nicipal as  well  as  other  corporations,  and 
subjects  It  to  taxation  unless  exempt  by  law. 
Section  4  of  the  present  law  reads  as  foUows: 
"Exemption  from  Taxation.  The  following 
property  shall  be  exempt  from  taxation." 
Then  follow  17  subdivisions.  It  Is  only  nec- 
essary In  this  connection  to  call  attention  to 
the  first  three.  One  exempts  property  of 
the  United  States;  two,  the  property  of  this 
state,  other  than  its  wild  or  forest  lands  in 
the  forest  preserve;  and  three,  the  property 
of  a  municipal  corporation  of  the  state  held 
for  public  use,  except  the  portion  of  such 
property  not  within  the  corporation.  We 
have  here  disclosed  the  policy  of  the  legis- 
lature to  exempt  all  property  of  the  United 
States;  all  property  of  the  state,  with  a  sin- 
gle exception;  and  all  property  of  a  munici- 
pal corporation  except  that  not  located  with- 
in Its  boundaries.  Reading  sections  3  and  4 
together,  it  Is  apparent  that  the  former  ren- 
ders liable  to  taxation  all  property  of  a  mu- 
nicipal corporation.  In  its  general  terms,  and 
the  exception  of  the  latter  limits  the  exemp- 
tion of  property  held  by  a  municipal  corpora- 
tion for  public  lue  to  60  much  of  It  as  Ues 


within  Its  boondarles.  The  history  of  sec- 
tion 4  of  the  present  law  Is  instructive,  and 
discloses  the  policy  of  the  legislature.  The 
revisers  submitted  to  the  legislature  the  tax 
law  with  section  4,  eubd.  3,  reading  as  fol- 
lows as  to  exemptions:  "Proper^  of  the^ 
municipal  corporations  of  the  state  held  for 
public  use."  This  was  merely  a  codiflcatioa 
of  the  rule  of  the  common  law,  and  evidences 
the  views  of  the  revisers.  They  proposed  to 
exempt  all  property  held  by  municipal  corpo- 
rations for  public  use,  without  regard  to  Its 
location.  The  legislature,  after  due  consid- 
eration, added  these  words  to  those  last  quot- 
ed: "Except  the  portion  of  such  property 
not  within  the  corporation."  Report  of  Com- 
missioners of  Statutory  Revision,  1896,  p.  16. 
It  thus  appears  the  legislature  was  of  opin- 
ion that  public  policy  required,  If  a  munici- 
pality saw  fit  to  acquire  valuable  property 
within  the  boundaries  of  another  municipal- 
ity, It  was  only  Just  to  tbe  latter  that  the 
former  should  pay  Its  share  of  the  local 
taxes.  It  is  only  within  recent  years  that 
municipal  corporations  have  found  It  neces- 
sary generally  to  acquire  tlUe  to  property 
beyond  their  boundaries.  The  rapid  growth 
of  tbe  great  cities  of  tbe  state  has  made  the 
question  of  an  adequate  supply  of  wholesome 
water  of  paramount  importance,  and  all  the 
larger  cities  have  been  forced  to  acquire  ex- 
tensive property  rights  in  the  natural  water 
supply  of  adjacent  territory.  In  many  in- 
stances cities  have  condemned  or  purchased 
a  large  amount  of  real  estate  within  the  lim- 
its of  some  neighboring  municipality  in  or- 
der to  secure  a  water  supply,  and,  unless 
liable  to  local  taxation  thereon,  the  taxpayers 
owning-  the  remaining  real  estate  are  sub- 
jected to  greatly-increased  tax  burdens.  As 
between  these  taxpayers  and  the  municipal- 
ity recelTlDg  all  the  benefits  under  this  trans- 
action, natural  Justice  suggests  that  the  lat- 
ter should  be  assessed  for  the  purposes  of 
taxation  on  the  property  so  acquired  outside 
of  Its  corporate  limits.  The  letter  of  the  stat- 
ute and  tbe  policy  upon  which  It  Is  founded 
lead  to  this  conclusion.  It  foUows  that  the 
property  of  the  city  of  Amsterdam  located 
within  the  town  of  Perth  Is  taxable.  The  or- 
der of  the  appellate  division  should  be  af- 
firmed, wltb  costs.  AH  concur.  Order  af- 
firmed. 

(in  N.  T.  40 
In  re  THRALL'S  ESTATS. 
(Court  of  Appeals  of  New  Tork.   Oct  18, 

1808.) 

Tranbfbr  Tax— Exsmitionb— Lboaot  to  a  Citt. 

Laws  1886,  c  008,  I  8^  making  a  general 
revision  of  all  the  tax  laws,  mclading  the  trans- 
fer tax,  provides  that  all  real  property  within 
the  state,  and  all  personal  property  situated  or 
owned  within  it,  are  taxable  unless  exempt 
from  taxation  by  law;  and  section  4  specifies 
property  of  a  municipal  corporation  of  the 
state  held  for  a  public  use  as  exempt;  and 
hence  a  legacy  bequeathed  to  a  cilT  for  the  con- 
Btroction  of  a  public  library  builduig  is  exempt 
from  the  transfer  tax. 
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Appeal  from  supreme  coart,  appellate  dlvl- 
don,  Second  department. 

In  the  matter  of  tbe  legacy  and  Inheritance 
tax  on  the  estate  of  S.  Maretta  Thrall,  de- 
ceased, an  order  was  made  by  the  appellate 
diTlBlcm  (51  N.  T.  Sopp.  595)  modifying  a  de- 
cree of  the  surrogate's  court  bo  as  to  sabject 
a  legacy  to  the  city  of  MIddletown  to  the 
transfer  tax,  and  the  legatee  appeals.  Mod- 
ified. 

John  C.  R.  Taylor,  Corp.  Counsel,  for  ap- 
pellant city  of  MIddletown.  Daniel  Finn,  for 
appellant  executors.  Howard  Thornton,  for 
respondents  comptroller  of  the  state  and 
county  treasurer  of  Orange  county. 

HAIGHT,  3.  8.  Maretta  Thrall  was  a  resi- 
dent of  the  city  of  MIddletown,  and  died,  leav- 
ing a  last  will  and  testament,  In  which  she  be- 
queathed to  the  city  fbe  sum  of  fSO^OOO  for 
the  ccmstmctlfm  of  a  library  buOding  to  be 
open  to  the  public.  The  surrogate  of  the 
county,  In  his  decree  fixing  the  amount  of  the 
transfer  tax  that  should  be  paid,  held  that 
this  legacy  was  exempt.  The  appellate  divi- 
sion reversed  the  decree  in  this  particular, 
holding  that  the  legacy  was  not  exraapt  from 
the  tax. 

Prior  to  the  rerislMii  of  the  tax  laws  of  the 
state  of  1896  (chapter  908).  cities  to  which 
bequests  had  been  made  under  wills  were 
chargeable  with  the  transfer  tax.  This  ques- 
tion was  settled  by  our  decision  in  Re  Ham- 
Uton.  148  N.  Y.  810,  42  N.  B.  717.  The  ques- 
tion now  Is  as  to  whether  the  statute  has 
been  so  changed  as  to  relieve  cities  from  the 
payment  of  the  transfer  tax  on  bequests  of 
this  character.  The  Hamilton  Case  arose 
under  the  c(^ateral  Inheritance  tax  law  of 
1887  (chapter  713),  by  which  the  tax  was  Im- 
posed on  "all  property  which  shall  pass  by 
will  •  •  •  to  any  body  politic  or  corporate, 
•  •  •  other  than  to  *  •  •  the  societies, 
corporations  and  Institutions  now  exempted 
by  law  from  taxation."  Under  the  laws  then 
In  force,  there  was  no  provision  of  the  stat- 
utes that  exempted  municipal  corporations 
from  taxation;  and,  consequently.  It  was  held 
that  they  were  not  relieved  from  the  payment 
of  the  transfer  or  Inheritance  tax.  The  de- 
cision in  the  Hamilton  Case  proceeds  upon 
the  theory  that  the  right  to  impose  taxes  Is  a 
part  of  the  sovereign  power  of  the  state, 
which  Is  not  extended  to  the  property  of  the 
state  or  of  its  civil  or  municipal  divisions; 
that  a  city  Is  not  taxable  for  the  reason  that 
it  Is  a  part  of  the  stete,  and  not  because  It  Is 
exempt  by  the  provisions  of  any  statute.  Un- 
der the  changed  provisions  of  the  stetute,  the 
reasons  given  for  the  decision  in  the  Hamil- 
ton Cose  no  longer  exist  In  1890  there  was 
a  general  revision  of  all  the  tax  laws  of  the 
state,  Including  the  collateral  Inheritance  tax, 
now  known  as  the  "transfer  tax."  Under  the 
revision  there  may  be  no  material  change  in 
the  transfer  act  as  to  exemptions,  but  we 
find  a  very  material  change  with  reference  to 


the  general  taxation  at  propOTty.  By  sectlou 
S  of  the  act  it  Is  provided  that  "all  real 
property  within  this  state,  and  all  personal 
property  situated  or  owned  within  this  state. 
Is  taxable  untess  exempt  from  taxatltm  by 
law."  We  here  have  an  express  declaration 
of  the  statute  that  all  property  within  the 
stete,  real  or  personal,  is  taxable  unless  ex- 
empt This  provision  was  evidently  Intend- 
ed to  cover  state  and  municipal  property,  for 
In  the  next  section  the  statute  proceeds  to 
specify  the  property  that  shall  be  exempt 
from  taxation:  "(1)  Property  of  the  United 
States.  (2)  Property  of  this  state  other  than 
Its  wild  or  forest  lands  In  the  forest  preserve^ 
(3)  Property  of  a  municipal  corporation  of 
the  state  held  for  a  public  use,  ex<»pt  the  por^ 
tlon  of  such  pn^»»ty  not  within  the  ccopora- 
tlon."  We  now  have  a  statute  taxing  the 
property  of  municipal  corporations,  except 
such  portion  thereof  as  Is  held  for  a  public 
use  within  the  corporate  llmite,  which,  by 
the  express  provisions  of  the  stetute.  Is  ex- 
empt from  taxation.  It  appears  to  us  that 
cities  are  now  brought  clearly  within  the  pro- 
visions of  the  transfer  act,  and  are  exempt  as 
to  property  held  or  to  be  held  for  a  public 
nse  within  the  corporate  limits.  As  to  the 
other  item  brought  up  for  review,  we  agree 
with  the  conclusion  reached  by  the  appellate 
division.  The  order  of  the  appellate  division 
should  be  reversed  In  so  far  as  it  modified 
the  decree  of  the  surrogate  with  reference  to 
the  transfer  tax  on  the  bequest  to  the  city 
of  MIddletown,  and  the  decree  of  the  sur- 
rogate In  that  particular  afBrmed;  in  oth- 
er respecte  the  order  of  the  appellate  division 
should  be  affirmed,  without  coste  of  this  ap- 
peal to  either  party.  All  concur.  Ordered 
accordingly. 

on  N.  T.  61) 

PEOPLE  ex  lel.  NEWBUROH  SAV.  BANS 
V.  PECK,  Assessor,  et  aL 
(Coart  of  Appeals  of  New  Tork.   Oct  18, 

1898.) 

Taxatiok— Exemption— Savings  Difobtf— Stat- 
utes—RspsiL. 

1.  The  surplus  fund  of  a  savings  bank,  which 
Laws  1892,  c.  688,  fi  123,  authorizes  to  be  ac- 
cumulated  for  the  oepoettors'  securi^,  is  ex- 
empt from  taxation,  under  Laws  1896,  c.  906^ 

L4.  subd.  14,  exempting  "the  deposits  iu  any 
nk  for  savings  which  are  due  depositors,"  as 
said  section  123  provides  for  a  division  among 
depositors  of  excess  accumulations  above  15 
per  cent,  of  the  deposits,  thereby  declaring  that 
the  surplus  belongs  to  depositors. 

2.  hawa  1882,  c.  402,  repealfaig  Laws  I860, 
c.  761.  making  the  frandiises  of  savings  bai^ 
taxable  to  an  amount-not  exceeding  the  gross 
sum  of  their  earned  surplus,  thereby  repeals 
Laws  1867,  c  861,  ameuding  said  chapter  761 
by  allowing  a  deduction  from  sncb  surplus,  ot 
the  amount  Invested  in  United  States  securi* 
ties. 

3.  Banking  Law  1892  and  Tax  Law  1896 
cover  the  whole  snbject-matter  of  the  taxation 
of  savings  banks,  and  repeal  by  Implication  all 
prior  enactmento  respecting  such  taxation. 

Appeal  from  supreme  court,  appellate  dlTt 
sion,  Second  department 
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Certiorari  by  the  people,  on  the  relation  of 
the  Newburgh  Savings  Bank,  against  George 
W.  Peck,  assessor  of  the  city  of  Newburgh, 
and  others,  to  review  an  assessment  of  per- 
sonal property  for  taxation.  From  an  order 
'  of  the  appeUate  division  (52  N.  Y.  Supp.  259) 
affirming  an  order  of  the  special  term  (50  N. 
Y.  Supp.  SiO)  vacating  the  assessment,  de- 
fcndanta  apipeaL  Affirmed. 

The  relator  Is  a  savings  bank,  Incorporated 
under  chapter  262  of  the  Laws  of  1852,  and, 
by  virtue  of  the  provisions  of  the  "Banking 
Law"  (Laws  1892,  c.  689,  $  132).  Is  entitled  to 
all  the  privileges  and  is  subject  to  the  liabili- 
ties created  by  the  latter  act  The  assessor 
of  the  city  of  Newburgh,  In  this  state,  assess- 
ed It  as  the  owner  of  personal  proper^  to  the 
value  of  $1,176,8^.01.  which  amount  was 
subsequently  reduced  to  the  sum  of  $414,- 
849.01.  The  assessment  was  based  upon  the 
report  made  by  the  relator  to  the  superintend- 
ent of  banks  of  Its  condition  on  January  1, 
1897,  which  showed,  after  deducting  from  the 
total  resources  of  the  relator  the  total  sum 
credited  to  depositors,  with  Intereftt,  an  ap- 
parent surplus  of  the  amount  first  assessed. 
The  reduction  of  the  first  assessment  by  the 
board  of  review  of  the  city  was  etEected  by 
allowing  a  deduction  from  the  apparent  sur- 
plus of  the  market  value  of  the  United  States 
bonds  held  by  the  relator  and  of  the  value  of 
Its  real  estate. 

J.  Newton  Flero,  for  appellants.  Charles 
F.  Brown,  for  respondent 

GRAY,  J.  <after  stating  the  facts).  The  Im- 
portant question  which  this  appeal  brings  up 
for  our  consideration,  and  which.  If  decided 
In  accordance  with  the  view  taken  In  the  court 
below,  will  dispose  of  the  whole  case,  is 
whether  the  surplus  fund  held  by  a  savings 
bank  In  this  state  la  Uable  to  taxation  or  not 
The  (Qtinlon  of  Hi.  Justice  HIrschberg,  at 
special  term,  upon  which  the  Justices  of  tiie 
appdiate  division  have,  in  the  main,  rested 
their  affirmance  of  this  order,  very  fnliy  and 
satisfactorily  covers  the  ground  of  discussion; 
but,  because  of  the  importance  of  the  case,  I 
think  that  our  reasons  for  affirming  the  order 
should  be  stated.  It  la  quite  apparent  that 
the  question  Is  of  very  considerable  import- 
ance, Inasmuch  as  tiie  aggregate  of  the 
amounts  of  snrplns  funds  held  by  the  savings 
banks  of  this  state  Is  upwards  of  one  hun- 
dred mfillons  of  dollars,  and  thdr  exemption 
from  taxation  necessarily  affects  materially 
the  body  of  taxpayras.  Its  dedslon  turns  up- 
on the  construction  to  be  given  to  the  provi- 
sions of  the  statute  nnder  which  exemption 
fnan  liability  Is  claimed.  That  constrnctlon 
la  not  to  be  Influenced  by  condderatlons  oth- 
er than  those  which  may  tend  to  elucidate 
the  purpose  of  the  law,  and  which  bear  upon 
Its  Just  Interpretation.  All  property,  by  the 
tax  law  of  tlds  stat^  Is  made  Uable  to  tax- 


ation, except  so  far  as  It  Is  expressly  exempt- 
ed by  law.  That  is  the  general  rule,  and,  In 
order  that  any  property  shall  be  taken  out  of 
Its  operation,  the  legislative  enactment  de- 
pended upon  for  exemption  must  be  In  un- 
mistakable terms.  No  person  or  property  Is 
Impliedly  exempt  from  taxation,  and  It  Is 
the  rule  that,  where  exemption  Is  claimed, 
the  statute  Is  to  be  strictly  construed  against 
the  claimant  With  the  rule  In  view  which 
le  applicable  to  the  construction  of  the'  stat- 
ute in  question,  let  us  consider  the  provision 
for  exemption.  It  was  originally  contained 
in  section  4,  c.  456,  Laws  18S7,  and  Is  now 
embodied  In  subdivision  14,  S  4,  c.  906,  I-aws 
1896,  which  Is  known  as  the  "Tax  Law." 
The  exemption  clause  reads  as  follows:  "The 
deposits  In  any  bank  for  savings  which  are 
due  depositors,  the  accumulations  in  any  do- 
mestic life  insurance  corporation,  held  for 
the  exclusive  benefit  of  the  insured,  other 
than  real  estate  and  stocks,  now  liable  for 
taxation;  and  the  accumulations  of  any  In- 
corporated co-operative  loan  association  upon 
the  shares  of  such  association  held  by  any 
person."  Does  this  language  warrant  the 
view  that  the  legislature,  by  the  language 
**the  deposits  In  any  bank  for  .savings  which 
are  due  depositors,"  Intended  the  exemption 
to  apply  to  only  such  amounts  as  were  cred- 
ited on  the  books  of  the  bank  to  depositors, 
and  which  were  immediately  demandable  by 
them?  Did  it  Intend  thereby  that  the  sur- 
plus fund  held  by  the  bank  should  be  the 
subject  of  local  taxation?  Referring  to  those 
provisions  of  the  banking  law  which  govern 
savings  banks,  we  will  ascertain  what  Is 
the  status  under  the  law  of  a  savings  bank, 
and  what  are  Its  obligations  to  Its  depositors. 
Section  105  of  the  banking  law  (chapter  689, 
Laws  1892)  authorizes  the  corporation  to 
receive  deposits  of  mon^,  to  Invest  the  same, 
and  to  declare  dividends  thereon,  and  to 
prosecute  the  business  of  a  savings  bank  on- 
ly as  provided  In  Uie  statute.  By  section 
118  It  Is  provided  that  the  sums  deposited, 
together  with  the  dividends,  or  Interest,  cred- 
ited thereto,  shall  be  repaid  to  the  depositors, 
after  demand,  nnder  regnlattons  to  be  pre- 
scribed by  the  board  of  trustees.  Section 
128  provides  that  the  trustees  shall  regulate 
the  rate  of  interest  or  dividends,  not  to  ex- 
ceed 5  per  centum  upon  the  d^slts,  In  such 
manner  that  depositors  shall  receive  as  near- 
ly as  may  be,  all  the  profits  of  such  corpora- 
tion, after  deducting  necessary  e:Q>en8e8  and 
reserving  snch  amonnts  as  the  trustees  may 
deem  expedient  as  a  rarplus  fund  tor  the 
secnrlty  of  the  depositors,  which  to  the 
amount  of  fifteen  per  cent  of  its  deposits, 
the  trustees  of  any  such  corpOTation  may 
gradually  accumulate  and  Hold,  to  meet  any 
contingency  or  loss  In  Its  business  from  the 
depreciation-  of  its  secnrltleB  or  otherwise.'* 
It  Is  further  tiiereln  provided  that  "the  trus- 
tees of  any  such  corporation  whose  surplus 
amounts  to  fifteen  per  cent  of  Its  deposits', 
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at  least  once  la  three  -yean,  sliall  divide  eq- 
uitably tbe  accumulation  beyond  such  author- 
ized surplus  as  an  extra  dividend  to  de- 
positors, In  excess  of  the  regular  dividends 
authorized."  Further,  by  other  provisions, 
In  the  event  of  the  dissolution  of  the  corpora- 
tion (sections  133-135),  the  moneys  not  paid 
to  depositors  must  be  paid  to  the  superin- 
tendent of  banks,  to  be  by  him  distributed, 
under  direction  of  the  supreme  court.  These 
provisions  seem  to  make  it  clear  that  every 
interest  in  the  properties  held  by  a  savings 
fiank  is  vested  In  the  depositors,  and  that 
the  bank  can  acquire  no  interest  therein.  I 
think  that  section  123  can  only  be  regarded 
as  declaratory  of  the  ownerahip  of  all  tbe 
funds  by  the  depositors.  They  are  to  re- 
ceive all  tbe  profits,  except  that  expenses  are 
to  be  deducted,  and  that  there  may  be  ac- 
cnmtilated  a  surplus  for  their  security.  Such 
a  corporation  has  neither  capital  nor  share- 
holders, and  its  only  resources  are  the  mon- 
eys of  depositors,  and  the  income  which  may 
be  received  from  investments.  The  bank, 
necessarily,  from  the  statutory  provisions, 
must  be  deemed  to  bold  what  property  it  has 
for  the  benefit  of  depositors  only.  It  man- 
ages tbe  same  through  Its  trustees  and  offl* 
cers,  and  under  no  circumstances,  and  In  no 
event,  does  it,  or  do  Its  trustees,  acquire  any 
Interest  therein.  The  assessment  in  this  case 
necessarily  proceeded  upon  the  theory  that 
the  surplus  fund  belonged  to  the  bank  itself, 
and  that  what  was  due  to  Its  depositors  was 
only  the  aggregate  of  tbe  sums  credited  to 
them  on  their  pass  books.  That  is  the  posi- 
tion of  the  appellants,  and  they  endeavor  to 
support  it  by  tbe  argument  that,  as  the  de- 
positors' accounts  can  be  closed  at  any  time, 
and  as  they  can  only  demand  that  which 
stands  to  their  credit  on  the  books,  it  must, 
therefore,  follow  that  as  to  the  surplus  fund 
the  bank  Is  not  their  debtor.  This  argument 
depends  upon  a  narrow  reading  of  the  ex- 
emption clause,  and  falls  to  take  into  consid- 
eration tbe  legal  status  of  tbe  savings  bank 
and  of  its  depositors.  The  bank  neither 
earns  nor  holds  anything  for  itself  or  for  Its 
trustees,  but  holds  everything  for  the  de- 
positors. The  fact  that  the  surplus  repre- 
sents accumulations,  and  may  not  be  imme- 
diately paid  out,  cannot  affect  the  question 
of  the  ownership  of  the  property.  The  word 
"deposits,"  used  In  the  statute  of  exemp- 
tion, means,  by  a  Just  Interpretation,  the  total 
amount  received  for  which  tbe  bank  Is  ac- 
countable, and  not  merely  the  identical  mon- 
eys received  from  particular  depositors.  The 
surplus  which  has  accumulated  Is  a  part  of 
a  fund  which  represents  the  original  depos- 
its, and  Its  creation  Is  authorized  In  contem- 
plation that  It  may  be  needed  to  be  used  to 
repay  the  depositors  the  amounts  put  In  by 
them.  Lewis  v.  Institution,  148  Mass.  235, 
19  N.  B.  366;  Suffolk  Sav.  Bank,  Petitioner, 
149  Mass.  1.  20  N.  B.  331;  HunUngton  v. 
Bank,  96  U.  S.  388.   These  cases,  to  which 


the  learned  connsel  for  the  respondent  refers 
us,  clearly  sustain  these  propositions.  It  Is 
difficult  to  see  upon  what  theory  the  appel- 
lants' contention  could  be  sustained  that  only 
the  actual  deposits,  which  are  returnable  to 
depositors  upon  demand,  are  exempt  from 
taxation.  The  surplus  does  not  belong  to 
the  bank,  for  It  holds  It  for  the  security  of 
the  depositors,  to  whom  it  Is  due  contingent- 
ly upon  the  occurrence  of  circumstances  re- 
quiring Its  payment  to  them.  If  It  Is  an  as- 
set, it  Is  at  the  same  time  to  be  treated  as 
a  liability  of  the  bank.  The  clause  In  ques* 
tion  evldentiy  regards  "deposits"  In  savings 
banks  In  tbe  same  light  as  It  does  the  accu- 
mnlaticHia  of  life  Insurance  companies,  or  of 
loan  associations,  and  no  greater  reason  ex- 
iste  for  taxing  the  reserves  of  savings  insti- 
tutions than  those  of  the  other  tnstituUons 
mentioned. 

We  are  in  no  wise  embarrassed  by  our 
previous  decisions  In  the  cases  of  tbe  New 
London  Savings  Bank  (185  N.  Y.  231,  31 
N.  B.  1022)  and  the  Groton  Savings  Bank  (1S4 
N.  Y,  122,  47  N.  B.  1103).  In  the  New  Lon- 
dcm  Saivlngs  Bank  Case,  where  the  assess- 
ment was  made  upon  shares  of  the  capital 
stock  of  banks  hi  New  York  City  standing  In 
the  name  of  the  bank,  a  Connecticut  corpora- 
tion, the  views  of  Judge  Barle,  who  delivered 
tbe  opinion  which  ia  reported,  would  certainly 
support  the  view  which  Is  contended  for  by 
the  appellants.  But  only  one  other  member 
of  the  court  concurred  with  him  in  his  opin- 
ion, while  tbe  remaining  members  of  tbe 
court  concurred  In  the  result,  and  refused 
to  express  any  opinion  upon  tbe  question  of 
tbe  taxation  of  deposits.  In  the  subsequent 
case  of  the  Oroton  Savings  Bank,  also  a  Con- 
necticut corporation,  where  tbe  assessment 
was  also  upon  that  part  of  the  surplus  which 
was  invested  in  the  shares  of  capital  stock 
of  New  York  City  banks,  tbe  prior  case  was 
referred  to,  and  It  was  observed  of  It  that 
there  was  nothing  there  to  show  that  the 
depositors  had  any  int^st  whatever  In  the 
surplus,  or  that  they  could  ever  be  entitled 
to  It  Judge  O'Brien,  who  delivered  the  opin- 
ion of  the  court  in  the  latter  case,  considered 
the  provisions  of  the  Connecticut  statute, 
and  observed  that  It  was  apparent  therefrom 
that  the  profits  of  savings  banks  belong  In 
equity  to  the  depositors,  and  are  a  part  of 
the  deposits,  In  the  same  sense  that  the  stipu- 
lated Interest  Is,  or  may  be.  He  said  that 
the  surplus  was  within  the  equl^  of  the 
statute  exempting  depositors  of  savings  banks 
from  taxation,  and  that  "this  surplus  fund  is 
a  debt  or  obligation  due  to  depositors,  Just 
as  much  as  the  accumulated  interest  stipu- 
lated to  be  paid  to  them.  There  Is  no  m<ff6 
reason,  under  these  circumstances,  for  tax- 
ing the  surplus  fund  of  a  savings  bank,  than 
tbe  accumulations  of  a  life  Insurance  eompa.- 
ny  held  for  the  exclusive  benefit  of  the  as- 
sured." Neither  of  these  cases  may  be  re- 
garded as  concluding  us  upon  this  appeal; 
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but  the  reasoning  of  the  opinion  In  the  latter 
case,  by  reason  of  the  general  likeness  of  the 
particular  features  of  the  Connecticut  stat- 
ute to  ours.  Is  quite  applicable. 

There  is  another  view,  which  favors  the 
conclusion  I  think  we  should  reach  In  hold- 
log  the  surplus  fund  of  a  savings  bank  to  be 
exempt  from  taxation.  By  section  7,  c.  761, 
Laws  18G0,  the  privileges  and  franchises  of  a 
savings  bank  were  made  liable  to  local  taxa- 
tion "to  an  amount  not  exceeding  the  gross 
sum  of  th^lr  surplus  earned."  Chapter  861 
of  the  Laws  of  1867  amended  the  act  of  1866, 
as  to  Its  seventh  section,  by  allowing  the  de- 
duction from  the  surplus  of  the  amount  In- 
vested in  United  States  securities.  Both  of 
these  statutes  were  repealed  by  chapter  371 
of  the  Laws  of  1ST5;  but.  in  1882,  chapter  402 
of  the  Laws  of  that  year  repealed  the  act  of 
1S75  and  the  act  of  1866,  but  did  not,  In 
terms,  repeal  the  act  of  1867.  The  appellants 
contend  that,  as  a,  result,  the  act  of  18G7 
was  revived.  I  do  not  think  that  such  was 
the  result.  Inasmuch  as  the  repeal  of  the  act 
of  1866.  which  created  the  liability  to  taxa- 
tion, could  hardly  be  said  to  have  left  the 
amendatory  act  of  1867  In  force  as  an  Inde- 
pendent enactment  But,  however  that  may 
be,  the  revision  of  the  banking  law  In  1892, 
and  of  the  tax  law  In  1896,  superseded,  as  the 
entire  statute  law  upon  the  subject,  all  an- 
tecedent provisions  affecting  savings  banks, 
under  the  established  rule  of  construction, 
tn  re  New  York  Institution.  121  N.  T.  234, 
24  N.  E.  378.  Article  3  of  the  banking  law 
relates  exclusively  to  savings  banks,  but  con- 
tains nothlug  which  indicates  a  revival  of  the 
statute  of  1861,  while  section  183  of  the  tax 
law  expressly  exempts  savings  banks  from 
the  payment  of  a  tax  on  their  privileges  and 
franchises.  It  seems  to  be  a  fair,  If  not  a 
plain,  Inference,  from  the  course  of  legisla- 
tion referred  to,  that,  while  the  legislature 
at  one  time  auiJiorized  the  local  taxing  au- 
thorities to  reach  the  snrplns  held  by  sav- 
iogs  banks,  In  anbseqaently  withdrawing  that 
authorization  it  must  be  regarded  as  adopt- 
ing a  policy  of  nontaxatlon  In  the  case  of 
savings  InsUtutlons.  The  purpose  to  allow 
local  taxation  for  ttie  benefit  of  the  com- 
monly Is  to  be  deemed  abandoned.  It  Is  to 
be  presumed  that  considerations  of  public 
policy  have  dictated  the  exonptlon,  and  that 
the  legislative  body  has  been  actuated  by  the 
motlTe  of  assuring  the  protection  of  deposit- 
on  against  the  contlngenctes  of  losses  or  of 
depredation  In  valoes.  The  only  apparent 
reason  for  questioning  the  policy  of  such 
exemption  Is  In  the  magnitude  of  the  amount 
of  property  affected;  bnt  that  Is  a  reason 
which  must  be  left  to  the  consideration  of 
the  legislature,  and  which  does  not  bear  upon 
the  constroctlon  of  the  lav,  I  think  Uie  or- 
der appealed  from  should  be  afflrmed,  with 
costs.  All  concur  (UABTIN.  J.,  In  result), 
except  PASKER,  U.  J.,  not  TOtlDg.  Judg- 
ment and  order  aflOrmed. 


(ITS  Hufl.  13(9 

BLLSBUET  T.  NEW  YORK,  N.  H.  &  H. 
K.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worceeter.    Oct.  20,  1898.) 
Master  and  Bzbvant — Railhoads— Keolioence. 

An  experienced  brakeman,  who  could  not 
tell  the  difference  in  height  in  the  drawbars  in 
two  cars  with  different  kind  of  coupling  until 
they  were  cl<«e  to  each  other,  and  could  not 
make  the  couplloB  except  by  link  and  pin  and 
by  going  between  the  cars,  was  injured,  while 
attcmptrng  to  couple  the  cars,  by  one  draw- 
bar passing  over  -the  other,  and  the  cars 
squeesing  him  between  the  sills.  The  car  with 
the  higher  drawbar  was  from  another  rail- 
road. H^,  that  be  could  not  recover  of  the 
railroad  company,  since  the  difference  hi  height 
of  the  drawbars  was  not  a  defect  for  which  it 
was  answerable. 

Report  from  stipetlor  court  Woneatu 
county;  John  Hopkins,  Judge. 

Action  by  Allen  J.  Bllsbury  against  the 
New  York,  New  HaTen  &  Hartford  Railroad 
Company.  Submitted  on  r^rt  Judgment 
for  defendant 

J.  E.  McConnell,  for  plaintiff.  F.  P.  Gould- 
Ing  and  W.  C.  Melllsh,  for  defendant 

HOLMES,  3.  This  Is  on  action  of  tort 
for  Injuries  received  while  attempting  to 
couple  two  cars  together  In  obedience  to 
orders.  The  two  cars  had  different  kinds 
of  drawbars, — one  l>elongIng  to  tiie  defend- 
ant, a  Miller;  the  other  belonging  to  the 
Pennsylvania  Railroad,  a  Jenny.  They 
could  be  coupled  only  by  the  use  of  a  link 
and  pin.  A  fellow  servant  of  the  plaintiff 
put  a  link  Into  the  Pennsylvania  car,  but 
according  to  the  plalntUTs  story,  the  draw- 
bar of  that  car  was  too  high  to  allow  tiie 
connection,  and  when  the  cars  came  to- 
gether It  slid  over  the  other  one,  and  the 
plaintiff,  who  held  the  link,  was  crushed 
between  the  sOIb  of  the  cars.  The  pl^- 
tlff  was  an  experienced  man,  but  testified 
that  he  could  not  have  told  the  dltferraice 
In  height  or,  It  would  seem,  the  alleged 
Impossibility  <a  the  connection,  until  the 
drawbara  were  dose  to  eacA  other.  At  the 
trial  the  Judge  directed  a  verdict  for  the 
defendant  - 

We  are.  unable  to  see  any  ground  on 
which  the  plaintiff  could  be  allowed  to  re- 
cover. In  Lawless  t.  Railroad,  136  Mass. 
1,  the  defendant  furnished  a  locomotive  to 
be  used  as  a  switcher.  The  drawbar  was 
too  low  fbr  the  cars  with  which  It  was  ex- 
pected to  be  used.  The  plaintiff  did  not 
know  It,  and  was  not  called  ou  to  look  out 
for  It  In  Bowers'T.  Railroad  Co.,  162  Mass. 
312.  38  N.  B.  608.  tiiere  was  some  alight  evi- 
dence that  the  drawbar  was  defective  In 
having  too  much  lateral  play,  and  that  the 
accident  was  due  to  that  defect  In  Good- 
rich T.  Railroad  Co..  116  N.  T.  898,  22  N. 
B.  897,  ttien  was  no  qnestton  that  the  In- 
jury was  caused  by  a  defect  In  13ie  bumper. 
But  such  cases  do  not  dispose  of  the  present 
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It  was  lawful  for  the  defendant  to  receive 
a  car  from  another  railroad  with  a  draw- 
bar different  In  make  and  height  from  that 
which  It  used  Itself.  It  was  lawful  for  It 
to  couple  such  a  car  with  its  own.  So  far 
aa  appears,  both  cars  were  in  proper  condi- 
tion. The  difference  In  height  was  not  a 
defect  for  which  the  defendant  was  an- 
swerable, either  at  common  law  or  by  stat- 
ute. Pennsylvania  Co.  t.  Ebaugh,  144  Ind. 
687,  43  N.  E.  936.  The  defendant  was  not 
called  on  to  make  preliminary  measure- 
ments, and  to  warn  the  plaintiff  of  the 
possible  difference  before  setting  bim  to 
work.  The  possibility  was  obvious  in  a  car 
coming  from  a  different  road.  Ballroad  Oo. 
T.  Smlthson,  45  Mich.  212,  220,  7  N.  W.  791. 
8o  far  as  appears,  the  cars  might  have  been 
coupled  snccessfully,  if  not  with  a  straight 
link,  then  with  a  crooked  one.  It  does  not 
appear  that  the  defendant  fafled  to  furnish 
whaterer  appliances  were  necessary  to  do 
the  work.  It  was  not  the  defendant's  duty 
to  see  that  the  plaintiff  or  ills  fdlow  serv- 
ants picked  oat  suitable  ones,  it  It  furnish- 
ed them.  All  that  we  can  say  Is  that  an 
«Q>erlenced  man  was  set  to  do  a  dangerous 
thing,  and  met  the  couaequaiees  of  failure. 
We  cannot  see  evidence  that  tlie  failure  was 
due  to  the  defendant's  fault.  See  Ballro^ 
Go.  T.  SmithBon,  4S  Mich.  212,  7  N.  W.  Tfil; 
Ballroad  Oo.  t.  GndersleeTe,  S3  Mich.  183; 
Pennsylvania  Oo.  v.  Ebaugt^  144  Ind.  687. 
43  N.  E.  936;-  Ballway  Co.  v.  Black,  88 
nt  112;  Baldwin  v.  Ballroad  Co..  60  Iowa, 
680;  Hulett  v.  Railway  Co.,  67  Mo.  239; 
Ballway  v.  Higglns,  44  Ark.  293;  Mc- 
Donald's Adm'r  v.  Railroad  Co.,96  Va.  98,  27 
S.  E.  821;  Ballroad  Co.  v.  Brown.  91  Va. 
668,  672,  22  S.  E.  496;  Knhn  v.  McNulta, 
147  n.  S.  238y  13  Sap.  GU  28&  Judgment 
on  the  verdict. 


a72  Maea.  E3) 

WEKES  V.  CCBRIER  et  at 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.   Oct.  20,  1898.) 

CaNOBLL&TIOH    of  iHtTHDMKSTS— EqUITT  JdBIIH 

BiCTioir— Vbndok  aud  Furchasbk— BxoHAsea 
or  Pbofbrtt— Faui  Rbprbbbntatioxi. 

1.  Since  St  1S77,  c  178  (Pub.  St.  c.  151,  8  4), 
rovides  that  the  supreme  Judicial  court  Bhali 
ave  juriediction  In  equi^  of  all  -  Cases  and 

matters  cognizable  under  tne  general  principles 
of  equity  Jurisdiction,  snch  courts  have  con- 
current jurisdictioD  with  courts  of  law  to  set 
aside  a  deed  of  real  estate  procured  by  fraud, 
and  to  obtain  a  reconveyance  of  the  property. 

2.  Where  a  vendor  was  induced  to  execute 
and  deliver  a  deed  in  exchange  for  the  ven- 
dee's property,  relying  on  false  representations 
made  by  the  vendee's  agent  as  to  its  value,  the 
amount  for  which  it  was  rented,  and  the  in- 
cumbrances thereon,  he  Is  entitled  to  a  recon- 
veyance, notwithstanding  the  expenditure  of 
money  on  the  property  by  the  vendee. 

Report  from  superior  court,  Worcester 

COUtt^. 

Suit  by  Albert  W.  Weeks  against  Israel  L. 
Oazrier  and  another  to  set  aside  a  convey- 


ance of  real  estate.    Decree  for  plaintiff  on 
facts  found  by  the  superior  court 

3.  B.  Thayer  and  A.  P.  Bngg,  for  plalntUC. 
Herbert  Parker,  for  defendants. 

KNOWI^N,  7.  This  case  amies  before 
OS  on  a  report  containing  a  finding  of  facts, 
and  showing  that  the  defendants  Joined  an 
answer  In  demurrer  with  their  answer  In 
matters  of  fact  The  Judge  found  that  the 
plaintiff  made  a  deed  of  his  land,  which  was 
executed  wlQiout  Inserting  the  name  of  Uie  ' 
grantee  In  the  blank  spaces  left  for  tt,  and 
was  delivered  to  the  defendant  Ourrler.  Cur- 
rier was  acting  as  an  agent  and  broker  for 
the  defendant  Gniry,  and  afterwards  he  fill- 
ed the  Uanks  with  the  name  of  Gurry,  caused 
one  Mnlvey  to  vnlte  his  name  as  a  witness 
upon  the  deed,  although  Mulvey  did  not  see 
the  plaintifl  or  his  wife  irign  It,  and  then 
caused  It  to  be  recorded  In  the  registry  In  the 
county  In  Kew  HampshlTB  .where  the  land 
was  situated.  The  Judge  also  found  that  ths 
plaintiff  was  Induced  to  sign  and  deliver  tt 
1^  r^resentatlons  of  Ourrler  that  a  house 
and  lot  owned  by  Gurry,  which  were  In  Qie 
hands  of  Ourrler  for  sale,  and  which  were 
conveyed  to  the  plaintiff  In  exchange  tm  the 
property  described  In  the  deed  from  the 
plaintiff,  bad  recently  been  sold  for  $3,200; 
that  they  were  rented  for  fl4  per  month; 
and  that  there  were  (miy  certain  named  In- 
combrances  upon  the  property.  AH  of  these 
representations  were  false.  They  were  made  « 
by  Currier  as  of  matten  within  his  per> 
sonal  knowledge,  and  they  were  relied  upon 
by  the  plaintiff  as  Inducements  to  make  the 
contract  The  plaintiff  offered  to  reconvey 
the  property  conveyed  to  him  by  Gurry, 
and  demanded  a  conveyance  to  himself  of 
the  property  described  In  the  deed  delivered 
to  Currier.  These  facta  are  an  set  out  In  the 
plaintiff's  bni,  and  the  representations  are 
alleged  to  have  been  fraudulentty  made  by 
Hie  defendants. 

The  principal  ground  of  tiie  demurrer  Is 
that  the  plaintiff  cannot  have  rtitef  In  equity, 
because  he  has  a  full,  adequate,  and  complete 
remedy  at  law.  Since  the  enactment  of  St 
1877,  c.  178  (Pub.  St  c.  ICl,  1 1),  relief  may 
be  had  in  this  commonwealth  In  equity  to  set 
aside  a  deed  of  real  estate  procured  by 
fraud,  and  to  obtain  a  reconveyance.  The 
remedy  at  law  by  a  writ  of  entry  t»  concur^ 
rent  Binings  v.  Hann,  156  Masa  203,  SO 
N.  B.  1136;  Emerson  v.  Atkinson,  159  Mass. 
356-361.  34  N.  B.  616;  Nathan  v.  Nathan,  166 
Mass.  294,  44  N.  B.  221.  Fraudulent  repre- 
sentations and  oral  misstatements  made  with 
Intent  to  deceive  an  not  so  merged  in  a  writ- 
ten Instrument  procured  by  means  of  them 
that  they  may  not  be  made  the  basis  of  a  de- 
cree to  set  It  aside.  Tbe  demuner  must 
ttier^ore  be  overruled. 

It  follows  upon  Uie  facts  found  that  the 
plaintiff  Is  entltSed  to  a  decree  against  the 
defendants.   The  false  statemoita  found  to 
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bare  been  made  were  material,  and,  being 
celled  upon,  they  entered  Into  the  substance 
of  the  contract  Medbory  t.  Watson,  .6  Mete. 
<U&ss.)  246-260;  Manning  t.  Albee,  11  Al- 
ton. 620-B22;  Furnace  Co.  t.  Moffatt,  147 
Mass.  403,  IS  N.  B.  lOa  It  a  Statement  of 
a  fact  which  Is  susceptible  of  actual  knowl- 
edge Is  made  as  of  one's  own  knowledge, 
and  Is  false.  It  may  be  made  a  foundation  of 
an  action  for.  deceit,  wlthont  further  proof 
«f  an  actual  Intent  to  decelre.  Utchfleld  t. 
Hutchinson,  117  Mass.  195;  Bums  v.  Dock- 
ray,  160  Mass.  1S5,  80  N.  B.  551;  Fnmacs 
Oo.  Moffatt,  nbl  inpra;  UUIiken  Thorn- 
dike,  103  Mass.  882.  In  a  suit  of  this  kind, 
a  defendant  Is  affected  by  a  fUse  and  fraud* 
olent  representation  made  by  another  while 
acting  as  his  agent  within  the  scope  of  bis 
authority,  as  If  be  made  It  blmsdf.  Hss- 
kell  T.  Stsi^lrd,  162  Mass.  U7,  25  N.  B.  14. 
Tbat  Ourrler  has  expended  some  money  np- 
«n  Uie  property  fraudulently  obtained  does 
not  relieve  blm  from  the  obligation  to  return 
It  Snow  T.  AUey.  144  Mass.  546-S62,  U 
N.  BL  764.  The  facts  found  by  the  Judge 
fully  establish  the  right  of  the  plaintiff  to  a 
reconreyance.  Without  considering  the  ef- 
fect of  the  nnautborised  changes  made  In  the 
deed  after  It  was  signed,  there  must  be  a 
decree  for  the  plaintiff. 
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(Supreme  Court  of  Indiana.   Oct  14.  1898.) 

JuooEs— TsKir— BuecnoK—Amnimntxp-STAi^ 

una  —  Vauditt  —  ComriTunoKAL  Law  — 
Rbtboactitb  Lawb~Mandahus— Pabtiks. 

L  A  complalDt  Jointly  by  candidates  nomi- 
nated for  the  office  of  appellate  judge,  for 
mandamOB  to  compel  the  state  board  of  elee- 
tiiw  commiasiooera  to  place  their  names  on 
the  official  ballot,  which  was  refused  on  the 
ground  tbat  tliere  was  no  vacancy  in  that  of- 
fice, is  not  defectiye  as  for  want  of  a  com- 
mon Interest  of  relators  In  the  result 

2.  Acts  1891,  p.  39  (Rev.  St.  1894.  |  1836} 
Homer's  Rev.  St.  1897,  {  e662a),  created  the 
appellate  court,  and  fixed  March  1,  1897,  aa 
the  limit  of  its  existence.  Acts  1893,  p.  293 
(Rev.  St  1894,  S  1341),  provided  that  aU  of 
the  Judges  then  holding  should  continue  to 
bold  their  offices  for  four  years  from  January 
1.  1893.  nOd,  that  the  Judges  elected  at  the 
general  election  of  1896  took  their  offices  Jan- 
nary  1.  1897,  and  held  them  until  March  1. 
1897,  when  the  existence  of  the  court  was  to 
end,  notwithstandiog  the  aubaeguently  enact- 
ed Acta  1807,  p.  10,  extended  It  for  four  years. 

8.  Acta  18)1,  j>.  39  (Rev.  St  1894.  I  1336; 
Homer's  Rev.  St  1897.  fl  e5G2a).  created  the 
appellate  court,  and  fixed  March  1,  1897,  as 
the  limit  of  its  exintence.  Acts  1897,  p.  10 
(Homer'B  Rev.  St  1897.  |  6666a).  repealed  sec- 
ticn  20  of  the  act  of  1^1,  which  limited  the 
life  of  the  court  to  March  1,  1897,  and  extend- 
ed the  period  of  its  existence  for  four  years 
from  January  1,  1S97.  A  clause  of  section  2 
of  the  act  of  1897  provided  "that  the  term  of 
office  of  each  of  the  judges  of  said  appellate 
court  shall  be  four  rears  from  the  first  day  of 
January  next  after  his  election."  flrfrf,  that  If 
aaid  clause  was  but  a  formal  re-enactment  of 
the  provision  of  the  act  of  1891,  fixing  the 
term  at  four  years,  then  the  clause  left  the 
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law  In  this  reapect  as  It  was  at  the  time  of 

the  general  election  of  1896,  and  therefore  did 
not  extend  the  term  of  the  Judges  elected  In 
1896  beyond  March  1.  1887. 

4.  Acte  1891,  p.  39  (Rev.  St.  1894.  §  1336; 
Horner's  Rev.  St  189T.  S  6SC2a},  created  the 
appellate  court  and  fixed  March  1,  1807,  aa 
the  limit  of  ita  existence.  AcU  1807,  p.  10 
(Homer'a  Rev.  8t  1807.  ia566a),  repealed 
section  26  of  the  act  of  1891.  whldi  limited 
the  life  of  the  court  to  March  1,  1897,  and 
extended  the  period  of  its  existence  for  four 
yeara  from  January  1,  1897.  Gonat  art  6,  I 
18.  authorizea  the  governor,  when  a  va;^ncy 
occurs  in  the  office  of  judge  of  any  court,  to 
"fill  such  vacancy  by  appointment,  which  shall 
expire  when  a  successor  shall  have  been  elect- 
ed and  qualified."  Held,  tbat  the  proviaton  of 
section  2  of  the  act  of  1897,  "that  all  the  pres- 
ent Judges  of  said  court  shall  continue  to  hold 
their  office  as  such,  respectively,  for  the  dis- 
tricts for  which  they  have  been  elected,  for 
and  during  the  term  of  four  years  from  the 
first  day  of  January.  1897,"  Is  void,  as  be- 
yond the  power  of  the  legislature,  since  said 
office  la  elective  by  the  people,  except  in  case 
of  vacancy  for  certain  causes. 

B.  Const  art  16.  i  1,  providing  that  all  of- 
ficers whose  appointments  are  not  otherwise 
provided  for  therein  shall  be  chosen  in  such 
manner  as  prescribed  by  law,  doea  not  author- 
ize  the  legislature  to  appoint  or  elect  Jndges* 
or  to  extend  the  terms  of  judges  of  the  appe- 
late court  already  elected. 

6.  Under  Const  art  2,  |  14,  providing  for 
the  holding  of  general  elections  on  a  named 
day,  with  a  proviso  authorizing  the  general 
assembly  to  provide  for  the  election  of  all 
Judges  of  courts  of  appellate  Jnriadiction  by  an 
election  to  be  held  for  auch  officers  Mily,  the 
people  have  the  right  to  choose  Judges  at  gen- 
eral elections,  and  hence  the  legislature  could 
not  even  If  it  bad  the  power  of  appointment 
fill  by  appointment  the  office  of  judge  of  the 
appellate  court  for  a  longer  period  than  the 
term  of  the  next  succeeding  general  election. 

7.  Acts  1897.  p.  10  (HornePslRev.  St.  1897,  | 
^SWa)  i  2,  fixing  the  term  of  office  of  a  Judge 
of  the  appellate  court  at  four  years  from  the 
1st  day  of  Januanr  next  after  his  election,  and 
section  3,  extending  the  existence  of  the  ap- 
pellate court,  which  by  law  was  to  expire 
March  1,  1887,  to  four  years  from  January  1, 
1887,  have  not  the  retroactive  and  inddeutal 
effect  of  prdionging  the  official  terms  ot  the 
judges  who  had  been  elected  at  the  preceding 
general  election  to  four  yean. 

8.  The  amendment  of  a  statute  does  not  af- 
fect acts  done  under  the  statute  before  such 
amendment 

Jordan  and  Honka^  JJ.,  dissenting. 

Appeal  from  circuit  conrt,  Marlon  county; 
Henry  a  Allen,  Jodge. 

Mandamus  by  the  state,  on  the  relation  of 
Bdwtn  Taylor  and  others,  against  James  A. 
Monnt  and  others.  From  a  Judgment  deny- 
ing the  writ,  relators  appeal.  Reversed. 

Smith  &  Korbly  and  Oavln  St  Davis,  for 
appellants.  Wm.  A.  Eetcham,  Atty.  Oen., 
and  Geo.  L.  Relnhart,  for  appellees. 

HOWARD,  J.  Ibla  wss  an  action  brought 
by  the  relators,  In  the  name  of  the  state, 
for  a  writ  of  mandamus  to  require  the  ap- 
pelleea,  who  constitute  the  state  board  of  elec- 
tion commissioners,  to  place  upon  tbe  official 
ballot  to  be  voted  at  the  general  election  held 
In  November,  1898,  the  names  of  the  relators 
aa  candidates  for  Judges  of  Ibe  appellate 
court   In  the  complaint  and  alternative  wfl| 


■Rehearing  denied,  61  M.  B.  401, 
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luned  tberemam  It  li  diown  that  tbe  n- 
kton  an  each  eligible  Id  Ihe  office  of  a^ 
pellate  judge,  that  each  was  duly  nominated 
thereto,  and  auch  nomination  pnq^erly  cer- 
tified to  the  aald  board  of  election  commla- 
jtonera,  hnt  that  aald  board  refused  to  place 
fbe  names  of  the  relators  upon  the  official 
ballot,  claiming  that  tbere  were  no  such  of- 
ficers to  be  elected  at  said  election.  To  the 
complaint  and  altematlre  writ  the  appellees 
demurred  for  want  of  safficlent  facts,  and 
this  demurrer  was  sustained  by  the  court 
Judgment  was  thereupon  rendered  denying 
the  peremptory  writ^  and  for  costs  against 
the  relators. 

As  preliminary  to  a  consideration  of  the 
case  upon  Its  merits,  .the  appellees  contend 
that  the  complaint  is  defecUve,  for  the  reason 
that  It  dtscloaes  a  Joint  action  by  the  relators, 
whereas  they  have  no  Joint  or  common  Inber^ 
,e8t  In  the  result  There  la  do  doubt  that 
each  of  the  relators  Is  separately  Interested 
In  the  outcome  of  ^  action.  Inasmuch  as 
each  seeks  election  for  himself  to  the  office 
of  Judge  of  the  appellate  court  We  think, 
however,  that  they  bare  also  a  common  In- 
.  terest  In  the  decision  of  the  case.  They  are 
all  complialnlng  of  the  one  act  of  the  board 
of  election  commissioners,  who  hare  refused 
to  place  thebr  names  on  the  official  ballot, 
claiming  that  there  Is  no  right  to  flU  the  of- 
fice of  appellate  jjudge  at  the  ensuing  gen- 
eral election.  That  is  the  one  actual,  Indl- 
Tlsfble  Issue  brought  before  the  court,  and 
each  of  the  relators  is  equally  Interested  In 
the  decision  of  that  Issue.  The  s^arate  in- 
terests of  the  relators,  which  follow  and  de- 
pend upon  the  determinatloa  of  this  issue, 
are  merely  Incidental,  and  are  not  before  the 
court  tor  any  decision  whatever.  Is  there 
a  vacan<gr  in  the  office  of  appellate  Judge,  to 
be  filled  at  the  ensuing  election,  and  should 
the  election  commissioners  therefore  place  the 
namM  of  the  relators  on  the  ballot  as  can- 
didates for  that  office?  That  Is  the  question 
for  decision,  and  It  Is  too  plain  for  argument 
that  all  of  the  relators,  nomhiees  as  they 
are  for  this  office,  have  a  common  Interest 
In  the  decision  of  the  question.  They  ask 
only  that  the  court  answer  the  question  by 
saying  "Tes"  or  "No,"  and  m  this  answer 
they  all  have  a  common  Interest  Under  au- 
thority of  article  7  of  section  1  of  the  consti- 
tutlon,  which  provides  ttiat  "the  Judicial 
power  of  the  atate  ahall  be  vested  in  a 
supreme  court  In  circuit  courts,  and  in  such 
other  courts  as  the  general  assembly  may 
establish,**  the  legislature,  by  an  act  approved 
February  28,  1891,  created  the  appellate 
court  Acts  1891.  p.  39;  Rev.  St  1884,  f 
1SS6  <Homer's  Bev.  St  1897.  |  6562a),  and 
following  sections.  By  the  terms  of  the  act 
the  state  was  divided  Into  five  appellate  court 
districts,  one  Judge  to  be  elected  from  each 
district  Tbe  first  Judges  were  appointed 
by  the  governor,  "to  serye  until  Judges  for 
said  court  shall  be  elected  and  qualified." 
The  term  of  office  of  such  Judges  was  fixed 


at  four  years  from  the  1st  div  of  Tanuary 
next  ensuing  thdr  election,  except  that  the 
first  Judge  elected  In  Uie  First  district  should 
serve  for  two  years,  and  the  first  Jndgea 
elected  In  the  Second  and  Third  districts 
Should  each  serve  for  three  years.  The  Bmlt 
of  the  existence  of  the  court  was  fixed  at  alx 
years  from  March  1,  1891.  By  an  act 
proved  March  4,  1893,  the  term  of  office  <^ 
each  of  the  Judges  first  elected  was  fixed  at 
four  years  from  the  1st  day  of  January,  1883. 
Acts  1803.  p.  293;  Rev.  St  1891,  I  134t 
Thus  Stood  the  law  at  the  time  the  present 
Judges  of  the  appellate  court  were  elected  at 
the  general  election  In  November,  1^6.  They 
were  to  take  their  office  on  the  1st  day  of 
January,  1897,  while  the  period  of  existence 
of  the  court  was  to  end  on  the  let  day  of 
March,  1807. 

It  is  contended  by  the  relators  that,  as  ttie 
judges  elected  at  the  general  election  of  1896 
were  to  take  their  office  on  the  1st  day  of 
January  thereafter,  and  as  the  court  itself 
was  to  end  on  the  Ist  darof  March  following, 
it  therefore  results  that  those  Judges  were 
elected  to  serve  for  two  months  only;  that 
Is,  from  January  1,  1897,  to  March  1,  ISffl. 
Appellees,  on  the  other  hand,  contoid  that 
as  the  law  fixed  the  term  of  office  of  the 
Judges  at  four  years  from  the  1st  day  (tf 
January  following  thehr  election.  It  must  result 
that  the  Judges  elected  In  November,  1S96, 
were  elected  to  serve  for  four  years  from 
January  1,  1897.  It  would  seem  that  the 
contention  of  the  relators  must  be  correct 
The  general  election  of  1886  could  be  conduct- 
ed only  with  reference  to  the  law  as  It  then 
stood.  The  term  of  the  then  Incumbents  of 
the  office  of  appellate  Judge  would  expire 
on  the  1st  day  of  January  thereafter,  while 
the  term  of  the  court  Itself,  would  expire  on 
the  Ist  day  of  the  succeeding  March.  Ths 
electors,  in  casting  their  ballots  for  appe- 
late Judges  In  1896,  must  therefore  have  had 
in  mind  that  the  officers  to  be  elected  could 
serve  only  from  January  to  March,  1897. 
It  would  be  absurd  to  say  that  the  electors 
would  or  could  choose  Judges  to  serve  for  a 
time  after  March  1,  1897,  when  there  would 
be  no  court  in  existence  as  tlien  provided  by 
law.  The  iieople  could  not  dect  Judges  con- 
ditionally, on  the  auppositlDn  that  the  legts- 
latnre  might  afterwards  extend  the  life  of 
the  court  It  would  be  quite  as  reasonable 
to  say  tliat  the  peojde  could  elect  Judges  for 
a  court  that  had  not  yet  been  created,  on  the 
supposition  that  sueh  a  court  might  thereafter 
be  created.  We  can  look  mily  to  the  law  In 
force  at  the  time  of  the  election  to  know  the 
elCect  of  an  election  then  held.  The  people 
conduct  an  election  by  means  of  the  machin- 
ery of  existing  law,  not  by  virtue  of  law 
that  formerly  existed,  or  that  may  thereafter 
exist  It  Is  absolutely  certain,  therefore,  that 
so  far  as  their  election  by  ttie  people  Is  con- 
cerned, the  Judges  elected  at  the  general 
election  In  November,  1886,  were  dected  to 
serve  from  the  expiration  of  the  terms  of 
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tbeir  predecesaon  anA  4ntn  the  expliatloa 
of  the  term  of  the  court  Itself;  that  ta,  from 
Jairoair  1.  1887,  to  March  1.  1887^ 

^terwards.  b7  an  act  approved  January 
28,  1887.  wctloa  as  of  the  act  of  1881.  which 
Umlted  the  life  of  the  court  tu  the  period  of 
•Ix  jean  from  Mardi  1.  1881,  wu  rq^ealed, 
and  ttie  period  of  the  ezlsteoce  of  the  court 
was  extended  for  four  years  from  January  1* 
1887.  Acts  1887,  p.  10;  Homer'i  Ber.  St 
1887.  |656Sa.  fiectkm  2  of  tbta  hut  act  reads 
as  follows:  *'Sec.  2.  That  the  term  of  office 
of  oadi  of  the  Judges  of  said  appellate  court 
Aall  be  four  years  from  the  first  day  of  Jao- 
vary  next  after  his  dectlon;  and  that  all  ol 
thB  present  Judges  of  said  court  shall  continue 
to  ludd  their  (rtBces  as  such.  respectlTdy.  for 
the  districts  fw  which  they  have  been  elected, 
for  and  daring  the  term  of  four  years  from 
the  1st  day  of  January.  1897."  The  first 
danse  of  this  sectl<m  la  but  a  re-enactment  of 
the  original  proTlslon  of  the  law  that  the 
term  of  office  of  each  of  the  Judges  should  be 
four  years  from  the  1st  day  of  January  next 
after  his  election.  If  by  this  r»«nactment 
the  legislature  Intended  to  lengthen  the  terms 
of  the  Judges  already  elected,— which  would  be 
ttie  eqnlTalent  of  appointing  them  for  such  ex- 
tended term.— It  Is  enough  to  say  here,  what 
will  mi»e  fuHy  appear  hereafter,  that  the 
legislature  had  no  such  power.  If  the  clause, 
boveva,  was  but  a  formal  rMuactment  of 
the  provision  originally  embraced  la  the  stat- 
ute, as  first  enacted  In  1881,  It  Is  to  be  said 
that  the  re-enactment  1^  the  law  In  this  re- 
spect Just  as  it  had  been  at  the  Ume  of  the 
election  ot  the  present  Judges  In  November, 
1S86;  and  from  what  we  have  already  said 
It  Is  clear  that  the  re-enactment  of  the  pro- 
vision could  have  no  effect  upon  the  action 
of  the  electors  In  the  previous  Novembor.  By 
the  second  clause  of  Hm  sectlwi,  Imwever,  the 
legislature  attempted  to  provide:  "That  all 
of  the  present  Judges  of  said  court  shall  con- 
tlnne  to  bold  their  offices  as  such,  respectively, 
toe  the  districts  tar  whldk  they  have  been 
elected,  for  and  daring  the  term  of  four  years 
from  the  fint  day  of  January,  1887."  Two 
tacts  are  plain  bom  Oils  clause:  Flra^  the 
l^slatuie  explicitly  realized  the  Incumb- 
ents as  dectlve  officers,  elected  by  the  people 
at  the  previous  general  election;  and,  second, 
the  le^slature  assumed  to  Itself  the  right  to 
continue  the  Judges  In  office  for  the  full  term 
to  which  the  court  had  been  extended.  That 
ttw  office  Is  one  elective  by  the  people,  save 
only  that  In  case  of  vacancy  an  a^Kilntment 
may  be  made  by  the  governor.  Is  not  only 
recognized  by  the  various  acts  In  relation  to 
tb9  establishment  and  membership  of  the  ap- 
pellate court,  but  Is  also  clear  from  the  coO' 
stitutiou  Itself.  It  Is  provided  In  article  5,  | 
a,  of  that  Instrument,  that  "when,  at  any 
time,  a  vacancy  shall  have  occurred  ■  «  • 
In  Uie  office  of  Judge  of  any  court,  the  gov- 
«oov  shall  fill  such  vacancy  by  appointment, 
whldi  diall  expire  when  a  anccessor  shall 
have  been  elected  and  qualified.**  "In  two 


methods,  and  two  only."  said  this  court  In 
commentlog  on  the  foregoing  provision  of  the 
cooatitutlon,  "can  Judges  be  dunen,— by  the 
people  and  by  the  chM  executive,— and  by  the 
latter  only  where  there  Is  a  vacancy.**  State 
V.  Noble.  118  Ind.  850^  21  N.  a  2M.  That 
the  legislature  cannot  fill  the  office  of  Judge 
of  any  court  by  Its  ovrn  appointment  ought  to 
be  so  evident  as  not  to  be  In  any  manner  con- 
troverted. If  there  Is  one  principle  that 
stands  out  more  deariy  In  our  constitution 
than  any  other,  It  Is  that  the  three  depart- 
ments of  government.  legislaHve,  executive^ 
and  Judicial,  are  not  merely  equal,  but  ate 
exclusive  In  respect  to  the  duties  assigned  to 
each;  that  is,  they  are  absolutely  Independent 
of  one  another.  State  v.  Noble,  snpza.  But 
If  the  legislature  oould  appoint,  or  continue 
In  office  after  the  expiration  of  the  term  for 
which  they  have  been  elected,  the  Judges  of 
any  court,  that  would  at  once^  to  that  extent, 
subject  the  Judicial  to  the  control  of  the  legls* 
lative  department  Speaking  of  the  constitu- 
tional amendment  adopted  as  a  preliminary 
to  the  creation  U  the  iq>pelbae  court  It  was 
said  in  the  case  above  dted:  "We  kmnr 
Judicially  that  our  constitution  .was  so  amend- 
ed as  to  Invest  the  l^slature  with  power  to 
create  courts  stqiorior  to  the  circuit  conrtt 
and  that  this  was  done  fur  the  purpose  at  en- 
abling litigants  to  have  appeals  disposed  of 
by  a  constitutional  tribumd.  It  cannot  be 
unknown  to  any  one  that  all  the  departments 
of  the  government  believed  that  the  only 
method  of  administering  tiie  laws  was  by 
courts  created  under  the  provlslona  oC  the  con- 
stitution, and  this  belief  the  peo|^  confirmed 
by  their  votes  In  favor  of  the  constitutional 
amendment  This  supplies  stroi^  reasons  for 
holding,  as  we  do.  that  no  body  not  provided 
for  by  the  constitution  can  exerdse  any  part 
of  the  Judldal  power  of  the  state"  It  was 
accordingly  held  In  that  case  that  the  legis- 
lature could  not  appoint  commissioners  to 
assist  this  court  In  the  cUscharge  of  Its  duties. 
Still  less  could  the  legislature  appoint  the 
members  of  a  court  ItseU.  or  continue  such 
members  In  office  for  a  time  beyond  that  for 
which  they  had  been  chosen  the  peopl& 
We  are  therefora  deariy  opinion  t2iat  the 
second  clause  of  sectkm  2  (tf  the  act  In  ques- 
tion, 1^  which  the  general  assembly  attempt- 
ed to  provide  that  the  present  Judges  of  the 
appellate  court  should  conttaiue  to  hoU  their 
offices  for  any  time  beyond  the  time  for  which 
they  bad  been  elected.  Is.  wholly  roiA.  It 
seems  to  have  been  attempted  by  counsel  to 
draw  from  the  provlskms  of  article  IS  of 
section  1  of  the  constitution  some  argument 
In  favor  of  the  powa  of  the  legislature  to  ap- 
point w.  what  amounts  to  the  same  thli^, 
to  extend  the  terms  of.  Judges  of  the  appellate 
court  already  elected.  That  section  of  the 
constitution  iciula:  "AU  offlcen  whose 
polntments  are  not  otherwise  provided  for  In 
this  constitution  shall  be  dmsen  Is  aucb  man- 
aiex  as  now  is,  or  hereafter  may  be^  prescribed 
by  law."   But  a  construction  has  been  given 
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U>  this  section  adversely  to  the  theory  of 
counsel,  by  declsloDs  of  this  court  In  State  t. 
Denny,  118  Ind.  882,  21  N.  E.  252;  City  of 
EvansvUle  v.  State,  118  Ind.  426,  21  N.  B. 
267;  State  v.  Denny,  118  Ind.  449,  21  N.  B. 
274;  and  State  T.  Peelle,  121  Ind.  495,  22  N. 
E.  654.  It  was  held  In  those  cases  that  by 
the  section  of  the  constitution  referred  to  au- 
thority Is  conferred  upon  the  le^slature  to 
prescribe  by  law  the  manner  of  electing  such 
officers,  but  not  the  power  itself  to  elect  them. 

Another  like  contention  of  counsel  may  be 
noticed  here.  It  Is,  if  we  understand  It,  that 
because  the  legislature  has  the  power  to  cre- 
ate an  appellate  court,  and  to  fix  the  tenure 
of  office  of  the  Judges  for  any  time  not  ex- 
ceeding four  years,  it  therefore  follows  that 
the  legislature  might  provide  for  the  filling 
of  the  offices  for  that  time,  by  extending  the 
terms  of  the  Incumb^ts  to  any  time  with- 
in the  four-year  period,  even  though  that 
should  be  beyond  the  time  of  a  general  elec- 
tion, when  the  people  could  fill  the  offices. 
We  have  already  shown,  as  we  think,  that  the 
legislature  has  no  right  to  fill  the  offices  for 
any  time,  no  matter  how  short  In  addition, 
the  constitution  (article  2,  §  14)  provides  ex- 
pressly for  general  elections,  to  be  held  on 
the  first  Tuesday  after  the  first  Monday  In 
November,  with  a  proviso  that  the  general 
assembly  may  provide  by  law  "for  the  elec- 
tion of  all  Judges  of  courts  of  general  and 
appellate  Jurisdiction  by  an  election  to  be 
held  for  such  officers  only."  Here  Is  a  plain 
recognition,  If  It  were  needed,  of  the  right  of 
the  people  to  elect  judges  at  general  elec- 
tions, save  only  In  case  the  legislature  has 
designated  some  other  time  for  that  purpose. 
It  follows,  therefore,  that,  even  If  the  legis- 
lature had— as  It  has  not— the  power  to  fill  the 
office  of  Judge  by  appointment,  It  could  fill 
such  office  only  until  the  time  of  the  next  gen- 
eral election,  when  the  people  could  perform 
that  high  function  for  themselves.  Counsel, 
In  this  connection,  contend  very  stoutly  that 
there  was  no  vacancy  In  the  office  of  appel- 
late Judge,  such  as  the  governor  could  fill, 
on  the  Ist  day  of  March,  1897.  Whether  the 
extension  of  the  life  of  the  appellate  court 
from  March  1,  1897,  until  January  1,  1901, 
as  made  by  the  act  of  January  28,  1897, 
supra,  was  the  creation  of  a  new  court,  so 
aa  to  cause  an  immediate  vacancy  in  the  of- 
fice of  the  Judges,  we  are  not  called  upon  to 
decide.  The  Incumbents  of  the  office  on 
March  1, 1897,  have  continued  to  sit  as  Judges 
of  the  court  up  to  this  time;  and  for  the 
purposes  of  this  action  It  Is  immaterial 
whether  they  continued  as  holding  over 
under  the  constitution  until  their  successors 
should  be  elected  and  qualified,  or  whether 
they  have  been  filling  a  vacancy  as  de  facto 
officers.  At  furthest,  and  giving  to  them  the 
benefit  of  all  uncertaintleB  as  to  their  right 
to  sit  as  Judges  after  March  1,  1897,  there 
can  be  no  manner  of  doubt  that  they  cannot 
continue  to  hold  their  offices  after  their  sue- 
(■essors  are  elected  at  the  ^ulng  general 


election,  and  after  such  successors  qualify 
and  demand  their  offices  on  the  Ist  day  of 
January,  1899.  But  counsel  for  appellees 
say  tha^  even  If  the  last  clause  of  section  2 
of  the  act  of  January  28,  1897,  supra.  In 
which  the  legislature  assumed  the  right  and 
power  to  appoint  the  Judges  of  the  ai^llate 
court,  or  to  continue  them  In  office  after 
March  1,  1897,  should  be  held  Invalid,  yet 
the  first  clause  of  that  section,  which  fixed 
the  term  of  office  of  said  Judges  at  four  years, 
construed  In  connection  with  section  3  of  the 
act,  which  extended  the  period  of  existence 
of  the  court  for  four  years  from  January  1, 
1897,  had  the  retroactive  and  incidental  ef- 
fect of  causing  the  Judges  who  had  been 
elected  at  the  preceding  general  election  to 
have  been  chosen  for  a  period  of  four  years. 
This  argument  rests  on  the  assumption  that 
the  people  elected  those  Judges  with  the 
knowledge  that  the  legislature  might  after- 
wards repeal  the  section  of  the  law  that  then 
limited  the  life  of  the  court,  and  so  enable 
the  Judges  to  hold  for  a  term  of  four  j'ears. 
We  think  we  have  already  said  enough  to 
show  the  absurdity  of  this  argument  The 
people  elect  officers  with  a  view  to  the  pro- 
visions of  the  law  as  It  exists  at  the  time  i3t 
the  election.  According  to  the  reasoning  of 
counsel,  the  people  might  ot  any  general 
election,  choose  Judges  of  a  court  of  concili- 
ation, or  of  any  other  court  which  the  legisla- 
ture might  establish, becauseof  the  knowledge 
that  the  people  would  have  at  the  time  of 
the  election  that  the  legislature  might  at  its 
ensuing  session  create  such  a  court.  The 
people  choose  officers  for  definite  terms,— 
terms  to  begin  and  end  at  a  known  time,  as 
fixed  by  the  law  In  force  at  the  date  of  the 
election.  The  fact  that  the  legislature  may 
thereafter  abolish  the  office,  or  shorten  or 
lengthen  its  duration,  has  nothing  to  do  with 
the  election  Itself.  The  constitution  and  the 
laws  provide  for  filling  vacancies,  or  for  offl- 
eers  holding  over  until  the  time  when  the 
people  may  elect  The  election  Itself,  how- 
ever, Is  independent  of  those  future  possi- 
bilities and  contingencies.  The  turning  point 
In  the  case  seems  to  be  upon  the  question, 
were  the  Incumbents  of  the  office  of  appellate 
Judge  elected  in  1896  for  a  term  of  four 
years?  Since  it  must  be  conceded  that  the 
prescribed  duration  of  the  office  was  but  two 
months  from  the  expiration  of  the  term  of 
their  predecessors,  but  one  answer  would 
seem  possible,  namely,  that  they  could  be 
elected  for  no  longer  period  than  the  ex- 
pressed duration  of  the  office.  The  possi- 
bility of  holding  longer  required  legislative 
action  which  should  give  the  office  renewed 
life.  It  seems  too  plain  for  argument  that 
the  right  to  hold  the  office,  from  whatever 
source  that  right  Is  derived,  depends  upon 
the  existence  of  the  office.  Just  how  the  peo- 
ple could  be  deemed  to  have  elected  for  four 
years  to  an  office  which  they  had  said, 
through  their  legislature,  should  expire  In 
two  months^  seems  beyond  comprehensloik. 
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Tb«  conclusion  that  they  dtd  bo  Intend  must 
rest  npon  the  assumption  that  they  then 
uttlclpated  that  the  Ufe  of  the  court  would 
be  extended  long  enough  to  fill  out  the  four 
yeariL  The  asaumptlon  cannot  be  authorlEed 
merely  from  the  dtcumstance  that  the  act  vaa 
afterwards  passed.  It  Is  sufficiently  dlfBcult 
to  know  what  laws  have  been  passed,  and  the 
people  cannot  be  held  to  know  what  laws  wQl 
be  passed. 

In  State  t.  L<nig,  91  Ind,  851,  It  appeared 
that  Long  had  been  elected  to  the  office  of 
county  recorder,  and  that  before  bis  term 
began  his  predecessor  reslgnsd,  and  Long 
was  appointed  to  fill  the  vacancy,  recelTlng 
a  commission  to  flU  sqch  vacancy,  and  also 
a  commission  tor  bis  regular  term  thereafter. 
His  successor,  elected  at  the  next  genoral 
Section,  claimed  that  Long  bad  only  one 
term,  which  be|^  at  the  date  of  the  reslg- 
natlou  of  his  predecessor.  This  court,  how- 
enxt  held  that  the  people  had  elected  Long 
tor  a  r^nlar  term  to  begin  at  the  aid  of  his 
predecessor's  regular  term,  and  that  be  was 
entitled  to  All  out  that  r^lar  term,  not- 
wlthatandli^  he  had  also  been  appointed  to 
'flU  the  vacancy  occasioned  by  his  predeces- 
sor's reslgnntlon.  "Long's  election."  said  the 
court,  "gave  him  no  right  to  the  office  until 
the  expiration  of  the  period  for  which  SmaU 
pils  predecessor]  bad  been  elected.  ■  •  • 
The  term  for  which  Long  had  been  elected 
could  not  be  changed  by  any  act  of  Small." 
There,  as  here,  the  people  voted  for  the  offi- 
cer for  a  term  provided  by  the  law  as  It  then 
existed.  It  Is  wholly  Inadmissible,  as  said 
by  the  court  In  People  v.  Palmer.  154  N.  Y. 
183,  47  N.  E.  1084,  that  the  electors  voted  for 
an  officer  for  a  term  to  be  thereafter  fixed  by 
the  legislature.  The  case  was  a  very  plain 
one  when  the  people  assembled  at  the  pollB 
at  the  general  election  In  1896.  There  was 
an  appellate  court  In  existence,  whose  life 
was  limited  by  the  law  upon  the  statute 
book  to  tbe  Ist  day  of  March,  1897.  There 
could  then  be  no  sudi  thing  as  electing  any 
one  to  fill  the  office  of  appellate  judge  after 
that  date.  In  order  that  there  be  a  judge, 
there  must  be  a  court;  or,  as  was  said  In 
State  V.  Frledley.  135  Ind.  119,  84  N.  B.  872, 
"There  can  be  no  such  thing  as  an  office 
without  responsive  duties  and  functions  to 
be  performed  by  the  officer."  The  people, 
with  this  knowledge,  therefore,  could  elect 
no  Judge  of  the  appellate  conrt  for  any  time 
beyond  the  life  of  tbe  court.  Consequently, 
If  the  Judges  then  elected  had  any  authority 
to  sit  as  such  officers  after  Uarch  1,  1897, 
such  authority  could  not  come  from  tbe 
electors,  but  must  come  from  appointment  by 
the  governor  to  fill  a  vacancy,  or  by  holding 
over  under  tbe  constitution  until  their  suc- 
cessors should  be  elected  and  qualified.  Any 
act  of  the  legislature,  we  have  already  seen, 
could  give  them  no  official  life.  Two  or  three 
cases  have  been  cited  from  courts  of  other 
states  In  support  of  the  contention  of  appel- 
lees, but  they  are  either  not  In  poln^  as  based 


on  constitutional  provisions  different  from 
our  own,  or  else  as  being  not  well  reasoned. 
Gasea  wfalcb  abundantly  support  tb»  conda- 
slons  which  we  have  readied  are  Pec^le  v. 
Palmer,  supra;  People  v.  Bull,  46  N,  Y.  57; 
People  V.  Foley,  148  N.  Y.  677.  43  N.  E.  171; 
People  V.  BuEcb,  84  Hlch.  408,  47  N.  W.  '765; 
and  State  v.  Arrlngton,  18  Nev.  412,  4  Fac. 
785. 

The  amtentton  of  appellees  that,  because 
the  legislature  by  amendment  of  the  statute^ 
might  bave  extended  the  life  of  the  court  to 
four  years  at  any  time  before  the  Blectttm, 
and  the  Judges  would  therefore  have  been 
elected  for  a  full  term  of  four  years,  It  follows 
that  the  same  results  must  take  i^cs  when 
the  legislature  amends  the  statute  In  like  man- 
ner after  tJie  election,  for  the  reason,  as  coun- 
sd  s^,  that  an  amendment  to  a  statute  be- 
comes a  part  Qiereof,  as  If  It  bad  been  enact- 
ed aa  a  part  of  the  original  statute,  la  utterly 
ftillaclous,  so  far  as  it  affects  operations  un- 
der the  statute  before  sucb  amendment  This 
principle  was  recognized  by  this  court,  as 
now  constituted.  In  Walsh  t.  State,  142  Ind. 
8S7,  41  M.  B.  65,  where  an  amendment  to  a 
fee  and  salary  law.  though  beld  to  be  a  part 
of  the  law.  as  If  originally  enacted  with  It, 
was  yet  construed  to  operate  only  as  to  mat- 
ters occiurlng  after  tiie  amendment  The 
court  there  dted  also  from  State  v.  City  of 
Cincinnati,  62  Ohio  St  419,  40  N.  B.  508^ 
where  it  was  also  held  that  "an  unconstitu- 
tional statats  may  be  amended  into  a  constitu- 
tional one,  80  far  as  Its  future  operation  Is 
concerned."  In  fuU  harmony  with  this  nU- 
Ing  Is  23  Am.  &  Eng.  Enc.  Law.  284,  where 
it  is  said,  citing  numerous  authorities:  "An 
amendatory  act  takes  effect  from  the  time  of 
Its  passage,  and  has  no  retroactive  effect,  In 
the  absence  of  an  expressed  Intent  to  the 
contrary.  The  original  statute  governs  rights 
which  have  accrued  before  Its  amendment, 
but  as  to  future  acts  the  law  as  amended 
governs;"  Here  the  office  was  first  filled  by 
the  people,  and  the  duration  of  the  term  was 
afterwards  attempted  to  be  fixed,  or  rather 
changed,  by  the  legislature.  It  Is  clear  that 
the  legislature  had  no  power  to  do  this.  "In 
any  proper  sense,"  said  tbe  New  York  court 
of  appeals.  In  People  v.  Bull,  supra,  "where 
the  office  Is  to  l>e  filled  by  oue  authority,  and 
the  duration  of  the  term  thereof  Is  to  be  de- 
termined by  another,  the  declaration  of  the 
duration  mast  go  before  the  filling,  so  that 
each  authority  may  bave  Its  legitimate  exer- 
cise." We  are  therefore  of  opinion  that  the 
period  of  time  for  which  the  present  judg- 
es of  the  appellate  court  were  elected  came 
to  an  end  on  March  1, 1897,  and  that,  wheth- 
er appointed  or  holding  over  after  that  date, 
they  can  hold  only  until  the  election  and 
qualification  of  their  successors;  and,  ther^ 
fore,  that  the  state  board  of  election  commis- 
sioners should  bave  placed  the  names  of  the 
relators  upon  the  official  ballot  as  candidates 
for  said  offices.  The  Judgment  Is  reversed, 
with  Instmctiona  to  overrule  tbe  d^nrrer  to 
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tbe  complalitt  and  alternative  writ  snd 
further  procee<IIngB  not  Incoi^Btent  wllii  thla 
opinion.  The  clerk  of  this  conrt  Is  directed 
to  certify  this  opinion  and  dedition  to  the 
lower  court  at  once. 

JORDAN,  J.  (dlssaiting).  I  am  constrained 
to  dlsaent  from  the  conclusion  reached  hj  the 
majority  of  the  court  In  this  case,  and  wlU, 
brleSy  as  possll)!^  and  without  ^boratlon, 
state  my  reasons  for  dissenting.  It  Is  con- 
ceded,  if  I  understand  the  position  of  counsel 
for  the  relators,  and  at  least  it  (annot  t» 
successfully  denied,  that;  In  the  absence  of 
tbe  proTlBlon  Umlthie  the  life  of  the  appel- 
late conrt  in  the  statute  creating  1^  its  exist- 
ence would  hare  been  perpetual,  subject  only 
to  a  legislatire  change;  and  under  such  cir- 
cumstances the  tenure  of  the  present  Judges, 
in  accordance  with  the  proTf  slons  of  the  same 
statute,  which  fixed  tbe  term  of  office  and  the 
beginning  thereof  wonld  hare  been  four 
yean  from  January  1, 1897.  Hut  the  Incnm- 
bait  Judges,  uhder  their  Section  in  1896, 
would  have  held  foe  a  term  of  four  years 
from'  the  same  date,  bad  the  legislature  of 
isas  repealed  the  limitation  clause  of  die 
orl^nal  act,  and  prolonged  the  life  of  the 
court  to  January  1, 1901,  as  was  done  by  the 
legislature  of  1B97,  In  the  light  of  weU-settled 
principles  cannot  be  successfully  coDtrovert- 
ed.  The  InqubTi  then,  is.  It  this  wonld  have 
been  the  effect  and  operation  of  a  change  in 
the  law  made  by  the  l^filatnre  prior  to  the 
election  of  the  present  Judges,  why  must  a 
different  result  follow  because  the  limitation 
dause  in  question  was  repealed,  and  the  life 
of  the  court  continued  or  prolonged,  under 
the  act  of  1897,  wlUch  was  passed  and  in  force 
a  month  or  more  before  the  date  upon  which 
tiie  existence  of  the  court  was  to  terminate 
as  originally  provldedT  That  a  legislature,  In 
tbe  absence  of  constitutional  prohibition,  may 
repeal,  modify,  or  amend  statutes  enacted  by 
Itself  or  predecessor,  Is  dementary.  It  is  set- 
tied  beyond  controversy  that  when  a  section 
of  an  existing  law  is  amended  or  changed  it 
ceases  to  exist,  and  tiie  section,  as  amended, 
supersedes  such  original  section,  and  becomes 
Incorporated  In,  and  constitutes  a  part  of,  tbe 
original  act.  Blakemore  t.  Dolan,  60  Ind. 
191.  Applying  this  well-settied  rule,  It  be- 
comes evident  that  when  the  legislature  of 
1897  exercised  the  right  to  repeal  the  limita- 
tion section  of  the  original  act,  and  to  change 
the  time  of  the  court* b  expiration  from  March 
1, 1897,  to  January  1, 1901,  all  of  which  legis- 
lation, as  It  will  be  seen,  occurred  and  was 
in  full  force  and  effect  before  the  life  of  the 
court  had  terminated,  the  law  stood  precisely 
as  though  the  legislature  bad,  In  the  first  In- 
stance, declared  that  the  court's  existence 
should  end  on  January  1. 1901;  and  certainly, 
under  such  drcumstences.  In  view  of  the  facts 
In  this  case,  no  successors  to  the  present  Judg- 
es could  be  elected  at  the  ensuing  November 
election. 

The  fact  that  the  incumbents  bad  been 


elected  and  Inducted  hito  (Mea  priw  to  Itae 
passage  and  taking  effect  of  the  act  of  1897 
can  make  no  material  difference  In  regard  to 
their  status,  for,  when  tiie  Change  made  by 
the  last  enactment  Is  construed  with  the  pro- 
vision of  the  original  act,  wUch  fixed  the 
tenure  of  office  at  four  years,  and  each  pro- 
vision is  givm  Ite  full  force  and  effect,  it 
must  follow  that  the  present  Judges  wonld 
hold  for  a  full  term  of  four  years,  provided 
the  life  of  the  court  was  pndonged  for  tiiat 
period  by  legislative  action.  But  tiie  dalm 
or  contention  Is  that  the  tocumbent  Judges 
were  only  elected  by  the  people  for  a  term  of 
two  months,  beginnbig  January  1,  1897,  and 
ending  on  the  Ist  day  of  March  foUowlng,  at 
which  date  the  existence  of  tbe  dourt  was  to 
terminate,  and  at  that  time,  it  is  contended, 
their  official  functions  ceased  by  virtue  of  Uie 
llmltotion  clause,  r^rdless  of  the  act  of  the 
legislature  In  controversy,  whltA  repealed  tiie 
tenure  clause  of  the  court,  and  expressly  ex- 
tended the  life  of  the  court  and  which  act 
as  heretofore  said,  was  In  full  force  and  effect 
at  and  prior  to  the  date  originally  fixed  for 
the  expiration  of  the  life  of  the  conrt  Coun- 
sel for  the  relators  seen^gly  press  their  ar- 
gument to  the  extreme  of  inslsthig  that  va- 
cancies tu  tbe  offices  of  appellate  Judges  oc- 
curred on  and  after  March  1,  1897,  and  that 
the  operation  of  the  act  In  dispute  autiioriaed 
the  governor  to  fill  such  vacancies  by  appoint- 
ment until  the  next  general  election;  or,  in 
other  words,  the  contention  is  that  the  effect 
of  the  amendatory  law,  by  whldi  the  life  of 
the  court  was  prolonged,  was  eqnlvsdent  to 
tbe  creation  of  a  new  office.  This  argument 
is  certainly  strained,  and  can  find  support 
neither  In  reason  nor  law.  Counsel  appar- 
ently confuse  or  confound  the  tenure  of  tbe 
tribunal  with  the  term  of  ite  Judges.  The 
le^slatipn  of  1897  was  not  aimed  at  the  term 
of  the  office,  but  was  dhrcted  at  and  affected 
the  tenure  of  the  court;  and  this  distinction 
should  be  observed.  It  to  no  manner  changed 
or  affected  the  provisions  which  are  con- 
telned  to  the  act  of  1891  and  the  amendatory 
act  of  1893,  wherein  tbe  legislature  expnaAj 
declares  that  the  term  of  each  of  the  Judges 
of  the  appellate  court  shall  be  four  years  from 
the  1st  day  of  January  after  their  election. 
It  Is  this  legislative  flat  as  expressed  in  these 
previous  Iswa,  which  operates  to  make  the 
tenure  of  the  present  Judges  four  years  from 
January  1,  1897,  to  the  event  tbe  court  was 
so  long  continued  by  authority  of  the  legis- 
lature, and  not  the  provisions  of  the  act  of 
1897,  which  expressly  declared  that  tiie  life 
of  tbe  court  should  be  prolonged  for  four 
years  from  January  1,  1807.  Neither  can  It 
be  matotalued  that  the  right  of  the  present 
Judges  to  continue  to  office  for  four  years 
must  rest  solely  upon  the  provisions  contained 
In  section  2  of  the  act  of  1897,  upon  which  re- 
lators place  so  much  stress,  which  declared 
that  the  present  Judges  of  the  court  shall  con- 
tinue to  hold  their  offices  during  a  term  of 
four  years  from  January  1,  1S>7,  This  sec- 
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tlon  l8  bat  a  repetition,  In  effect,  of  wb&t  the 
legislature  had  declared  In  the  previoua  acta 
of  1881  and  1893.  This  section  Is  surplusage, 
and  may  be  entirely  eliminated  from  the  act, 
and  the  operation  and  effect  of  the  legisla- 
tion prolonging  the  existence  of  the  court  up- 
on the  terms  of  the  present  Incumbents  would 
be  the  same. 

The  argument  or  claim  that  the  electors  of 
the  state  elected  the  present  Judges  for  a 
term  of  two  months  only,  and  that  no  act 
on  the  part  of  the  legislature  could  In  any 
manner  vary  or  change  this  result,  is  futile, 
and  devoid  of  merit.  The  people,  when  they 
voted  at  the  election  of  1806  for  appellate 
Judges,  are  at  least  presumed  to  have  known 
the  provisions  of  the  law  creating  the  appel- 
late court,  and  also  that  the  term  of  the 
JudgM,  under  its  particular  provisions,  was 
four  years,  and  could  be  for  no  longer,  sub- 
ject, however,  to  the  tenure  of  the  court  as 
then  fixed,  or  as  It  might  be  limited  or  fixed 
by  the  legislature  of  1897,  before  the  expira- 
tion of  the  original  limit,  and  subject,  also, 
to  the  right  and  power  of  the  legislature  to 
shorten  or  abridge  the  tenure  of  the  Judges 
elected.  Tha.t  the  voters  were  presumed  to 
have  known  the  power  with  which  the  legis- 
lature was  Invested,  In  respect  to  both  the 
prolongation  of  the  life  of  the  court  and  the 
abridgment  of  the  term  of  Its  Judges  after 
their  election,  Is  surely,  In  the  light  of  the 
authorities,  a  well-settled  legal  proposition. 
The  appellate  court  Is  purely  one  of  statutory 
creation,  as  authorized  by  the  constitution, 
and  subject  only  to  the  restrictions  of  the 
latter  In  three  respects,  namely,  that  the 
Judges  thereof,  generally  speaking,  must  be 
elected,  and  their  term  of  office  cannot  ex- 
ceed four  years,  and  temporary  vacancies 
occurring  therein  must  be  filled  by  the  gov- 
ernor until  the  next  election.  Aside  from 
these  constitutional  restrictions,  the  office 
may  be  said  to  be  wholly  under  the  control 
of  the  legislature.  The  court  can  be  made 
IKrpetual,  or  Its  existence  limited,  at  the  dis- 
cretion of  the  legislature,  or  it,  at  any  time, 
may  abolish  the  office  altogether.  The  tri- 
bunal Is  therefore  completely  within  the 
power  of  the  legislature,  except  so  far  as 
the  constitution  forbids  that  body  to  Inter- 
fere. It  could  shorten  the  term  of  four  years 
to  one  year  or  under,  or.  If  the  tenure  of  the 
office,  as  originally,  fixed,  was  two  years  or 
under,  the  legislature  could  bave  lengthened 
the  term  to  that  of  four  years,  and  the  Judges 
elected  and  Installed  into  office  prior  to  such 
action  of  the  legislature  would  be  affected 
by  such  change,  and  their  tenure,  as  the  case 
might  be,  would  undoubtedly  be  subject  to 
the  abridgment  or  extension  of  the  official 
term.  This  power  or  right  of  the  legislature 
over  offices  of  its  own  creation  has  been  re- 
peatedly recognized  and  affirmed  by  the  de- 
cisions of  this  court  State  v.  Hyde,  129 
Ind.  296,  28  N.  B.  186,  and  cases  there 
cited;  State  t.  Menaugh  (at.  this  term)  CI 
M.  E.  117.    See,  also,  7  Lawson,  Rights,  Bern. 


&  Prac.  I  S797.  Even  though  It  be  conceded 
that  the  term  of  the  present  Judges  was  but 
two  months,  as  relators  assert,  when  they  are 
elected  and  became  Incumbents  of  the  office 
they  would  certainly  be  subject  to  either  an 
abridgment  of  that  term  or  to  an  extension 
thereof  not  over  four  years;  and,  as  the  lim- 
itation clause  In  question  was  changed  and 
extended  before  the  expiration  of  the  two 
months,  it  certainly  must  be  evident.  In  view 
of  the  authorities,  that  the  term  of  the  Judges 
would  be  subject  to  that  extension  which, 
under  the  facts  in  this  case,  is  within  the 
constitutional  restriction  of  four  years;  and 
upon  this  theory  of  the  case  the  contention 
of  the  relators  that  the  election  for  appellate 
Judges  must  be  held  at  the  eiunlng  election 
cannot  be  sustained. 

The  legislature,  then,  being  invested  with 
the  power  to  extend  the  existence  of  a  stat- 
utory office  beyond  its  original  limit,  if  this 
power  is  exercised  during  the  life  of  the  of- 
fice, It  will  result  in  permitting  the  Incum- 
bent to  continue  In  office  for  his  full  term  as 
fixed  by  law,  not  exceeding  four  years,  pro- 
vided the  life  of  the  office  has  been  so 
long  continued  by  the  legislature.  In  sup- 
port of  this  proposition,  In  addition  to  the 
authorities  above  cited,  see  the  following: 
19  Am.  &  Eng.  Enc.  Law,  pp.  562m,  D62n; 
In  re  Bulger,  45  Cal.  553;  Jordan  v.  Bailey, 
37  Minn.  174,  33  N.  W.  778;  Wilcox  v.  Rod- 
man, 46  Mo.  322;  Bruce  v.  Fox,  1  Dana,  447; 
Christy  v.  Board,  39  Cal.  3;  Paine,  Elect. 
100,  101;  State  v.  McCracken,  ^1  Ohio  St. 
123,  36  N.  E.  941;  State  v.  Howe,  25  Ohio 
St.  588;  Taft  v.  Adams,  3  Gray,  126;  Long 
V.  Mayor,  etc..  81  N.  Y.  425;  State  v.  Nelh- 
Ilng,  6  Ohio  St  40.  Paine  on  Elections,  In 
section  130,  states  the  rule  as  follows: 
"When  a  state  constitution  declares  an  olfico 
to  be  elective,  it  cannot  be  filled  In  any  other 
mode  than  that  prescribed  In  the  constitution. 
But  where  an  office  has  been  filled  In  the 
mode  prescribed  in  the  constitution,  the  term 
of  the  incumbent  may  be  extended,  provided 
the  entire  term,  when  so  extended,  does  not 
exceed  the  time  limited  by  the  constitution. 
The  Incumbent  during  the  addition  to  his 
term,  holds,  not  as  the  appointee  of  the  legis- 
lature, but  as  an  elected  officer."  The  case 
of  Bruce  T.  Fox,  supra,  especially  controverts 
the  principal  contention  or  argument  of  coun- 
sel for  relators.  This  case  arose  out  of  a 
controversy  over  the  office  of  commonwealth 
attorney,  each  of  the  parties  claiming  the 
office.  Fox,  the  incumbent  held  under  the 
appointment  of  the  governor,  and  Bruce 
claimed  title  through  a  subsequent  appoint- 
ment by  the  governor  of  the  state.  The  stat- 
ute creating  this  office  was  limited  In  its 
operation  to  two  years,  after  which,  by  its 
own  limitation,  it  was  to  be  no  longer  In 
force;  but  the  constitution  of  the  state  of 
Kentucky  provided  that  offices  of  the  grade 
of  the  one  In  question  should  be  held  by  the 
Incumbent  during  good  behavior.  Before  the 
expiration  of  the  two  years,  during  which 
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period  the  statute  wag  to  be  operative,  the 
leglBlature  repealed  the  limitation  clause. 
Bruce,  believing  that  the  vacancy  existed 
In  the  office,  procured  himself  to  be  appointed 
by  the  governor  to  succeed  Fox,  but  this  ap- 
pointment was  not  confirmed,  as  required, 
by  the  senate.  Bruce  demanded  the  right  in 
court  to  qualify,  and  succeed  Fox,  which 
right  the  latter  denied.  The  case  being  taken 
to  the  court  oC  appeals,  the  contention  of 
appellant  there  was,  as  it  is  In  the  case  at 
bar,  that  the  Incumbent  could  not  hold  be- 
yond the  original  term  of  the  office  as  fixed 
by  the  law  creating  It,  and  that,  as  soon  as 
the  two-years  limitation  expired,  a  vacancy 
tn  the  office  existed,  which  the  governor  was 
anttaorized  to  fill;  the  insistence  being  urged 
that  the  subsequent  prolongation  of  the  life 
of  the  office  by  the  legislature  did  not  oper- 
ate to  continue  the  then  Incumbent  In  office, 
for  the  .reason  that  when  he  was  appointed 
there  was  no  office  to  be  filled  for  a  term 
longer  Uian  two  years,  and  that  Fox.  the  in- 
cumbent, was  appointed  with  reference  to  the 
fact  that  the  term  could  not  extend  beyond 
two  years,  and.  c(maeq[uently.  it  could  not  be 
claimed  that  he  was  appointed  for  a  longer 
term  than  two  years.  But  the  court  denied 
this  claim  or  contention  of  the  appellant, 
Bruce,  and  decided  that  Fox  was  entitled  to 
hold  during  good  tKhavlor.  and  so  long  as 
the  office  existed.  The  cou^  in  that  case 
held  that  the  prolongation  of  the  life  of 
the  office  by  the  legislature  was  not  the  crea- 
tion of  a  new  office,  and  that  no  vacancy  ex- 
isted by  reason  of  the  continoatkm  of  the  of> 
flee.  In  pasring  upon  the  question  Involved, 
the  court,  in  the  course  of  its  opinion,  said: 
"As  the  officer  may.  under  the  constitution, 
hold  the  office  during  good  behavior  and 
the  continuance  of  the  office,  If  the  law  had 
been  repealed,  or  been  permitted  to  opire. 
he  would  have  been  out  of  office;  but  as  It 
was  neither  repealed  nor  permitted  to  ex- 
pire, but  was  continued  In  force  by  a  sub- 
sequent statute,  enacted  prior  to  the  time 
fixed  for  its  expiration  by  its  own  terms,  the 
officer  BtUl  has  the  right  to  hold  the  office 
during  good  behavior  and  the  continuance  of 
the  office.  And  he  holds  his  office  under  the 
law  which  created  It,  and  under  which  he 
was  oommissioned.  That  ktto  tma  not  re- 
enacted  or  revived,  but  was  onlp  eontimted 
in  /once  by  an  txet  which  repealed  mo  much 
of  it  aa  preaer^xd  ita  oum  limitation.  The 
continuance  of  the  law,  and  the  consequent 
duration  of  the  office,  depend,  not  on  the  law 
Itself,  but  altogether  on  l^islatlve  will,  like 
all  other  offices  of  legislative  oreation.  The 
effect  of  the  limitation  wojt  only  that  the  of' 
fice  should  continue  for  two  years,  and  no 
longer,  unleaa  the  legislature  should,  in  the 
meantime,  repeal  the  law,  or  extend  its 
operation  for  a  longer  term.  The  office  might 
not  have  continued  two  years,  because  the 
iaw  might,  In  the  meantime,  have  been  re- 
pealed.  It  may  continue  indefinitely,  or  so 


long  as  the  legislature  shall  deem  expedient. 
It  cannot,  therefore^  with  any  propriety^  be 
denominated  or  considered  an  office  for  ttoo 
years,  or  for  any  other  definite  period,  be- 
yond whioh  it  cannot  extend."   (My  italics.) 

The  limitation  of  the  existence  of  the  ap- 
pellate court,  in  the  act  creating  It,  may  be 
said  to  be  temporary.  An  act  of  the  legis- 
lature may  be  temporary  in  some  of  Its  parts 
and  permanent  in  others;  and  the  authorities 
affirm  that  If  a  statute,  temporary  when  en- 
acted. Is  made  permanent  by  a  subsequent 
act,  It  is  to  be  deemed  [>ermanent  ab  Initio. 
Suth.  Bt  Const  i  136;  23  Am.  &  Eng.  Enc. 
Law,  p.  155,  cl.  6.  It  would  follow,  under  these 
authorities  and  the  facts  in  this  case,  t^at  the 
repeal  by  the  legislature  of  1897  of  the  provis- 
ions of  the  original  act,  which  limited  ih» 
life  of  the  coyrt,  would  have  alone  resulted 
in  making  the  existence  of  the  court  perma- 
nent, ab  initio,  had  there  been  no  expression 
of  the  will  of  the  legislature  to  the  contrary. 
The  dalm  of  the  relators  that,  If  the  present 
Judges  continue  in  office  for  a  term  of  four 
years,  they  will  do  so  as  appointees  of  the 
legislature,  and  not  under  an  election  by  the 
people,  Is  without  merit.  The  supreme  court 
of  California,  In  the  case  of  Christy  v.  Board, 
supra.  In  passing  upon  the  powers  of  the  legis- 
lature tn  relation  to  statutory  offices,  the  of- 
ficial terms  of  which,  under  the  constitution  In 
that  state,  as  in  our  own,  could  not  exceed 
four  years,  said:  "When  the  constitution  de- 
clares an  office  to  be  elective.  It  cannot,  of 
course,  be  filled  In  any  other  mode  than  that 
provided  by  the  Instrument  Itself.  •  •  • 
But  where  an  office  has  been  filled  In  the 
method  prescribed  by  the  constitution,  no  rea- 
son Is  perceived  why  the  legislature  may -not 
extend  the  term  of  the  lncuml>ent,  provided 
the  whole  term,  when  extended,  does  not  ex- 
ceed the  time  limited  by  the  constitution;  sec- 
tion 7,  art.  11,  of  which  provides  that  'when 
the  duration  of  any  office  is  not  provided  for 
by  this  constitution,  it  may  be  declared  by 
law,  and,  If  not  so  declared,  such  office  shall 
be  held  during  the  pleasure  of  the  authority 
making  the  appointment;  nor  shall  the  dura- 
tion of  any  office,  not  fixed  by  this  constitu- 
tion, ever  exceed  four  years.'  An  officer  duly 
elected  by  the  people,  and  holdhig  his  office 
for  a  term  extended  by  the  legislature  within 
the  constitutional  limitation  of  time,  cannot, 
In  any  Just  sense,  be  held  to  hold,  not  as  an 
elected  officer,  but  as  an  appointee  of  the 
eglslature.  It  cannot  be  denied  that  he  was 
elected  to  the  office,  and  that  he  would  not  be 
the  incumbent  of  It  except  for  his  election. 
The  people  have  exercised  their  constitutional 
right  In  selecting  falm  for  the  office,  and,  in- 
stead of  thwarting  the  popular  will  by  ap- 
pointing some  one  else,  the  legislature  has 
rather  ratified  It  by  extending  his  term.  The 
duration  of  the  terms  of  office,  except  as 
limited  by  the  constitution,  Is  a  mattter  of 
purely  legislative  discretion.  It  may  be  di- 
minished or  extended,  at  the  will  of  the  legis- 
lature, within  those  Umlta;  and  this  power 
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to  no  degree  trenches  on  Oie  constltuttonal 
right  of  the  peoide  to  select  the  person  who 
is  to  fill  an  electire  office.  The  people  select 
the  Incumbent  of  the  office,  bnt  the  le^sla- 
tnre  has  the  power  to  d^e  the  duration  of 
the  term,  provided  It  1b  not  fixed  hy  the  con- 
stitution, and  Is  within  the  constitutional 
limitation  of  (our  years." 

The  iHrlnclple  asserted  In  People  t.  BoU,  46 
N.  T.  67,  under  our  constitution,  which  pro- 
hibits the  legislature  from  fixing  the  term  of  a 
statutory  office  beyond  four  years,  Is  not  In 
point,  or  applicable  to  the  question  Involved 
In  the  case  at  bar.  Under  the  constltutton 
of  New  York,  as  It  then  stood,  the  power  of 
the  legldature  to  fix  the  term  of  an  office  of 
its  own  creation  ai^iears  to  have  been  un- 
fettered, and  the  bidding  In  Pec^  v.  Bull, 
Bni»a,  proceeds  upon  the  thetnry  that,  if  the 
power  was  conceded  to  the  legislature  to  ex- 
tend the  term  of  an  incumbent  beymid  ^t 
fixed  txiOT  to  his  incumbency,  such  power 
would  be  without  limit,  and  the  legislature 
could  extend  the  term  of  an  official  so  as  to 
make  the  duration  of  his  term,  when  once 
elected,  permanent,  and  ever  afta  thereby 
deprive  the  people  of  choosing  bis  successor. 
It  wiU  readily  be  seen  that,  rxaisx  the  con- 
■tltntion  ot  this  state,  such  evil  results  cannot 
bdlow  an  extension  by  the  legislature  of  the 
tann  of  an  office.  This  body,  under  our  coa- 
BtitntlMi,  is  antbivlced,  in  Ute  first  instance, 
to  fix  the  tena  at  four  yean,  and  no  longer. 
If  the  term  of  a  statutory  office  Is  originally 
fixed  tor  a  term  under  four  years,  the  l^s- 
lature  certainly  has  the  power,  as  our  own 
decisions  in  effect  affirm,  to  subsequ^tly  ex- 
tend It  to  the  maximum  ^  four  years,  r^card- 
less  of  the  fact  that  such  extension  may  result 
in  keeping  an  incumbent  In  tMce  beyond 
the  original  term.  Without  further  consider- 
ation of  the  question,  I  am  erf  the  tq^lnlon  that 
there  can  be  no  election,  under  the  law,  (or 
appellate  Judges  at  the  ensuing  November 
election,  and  that  the  Judgment  below,  deny- 
ing the  right  of  the  relators  to  have  their 
names  placed  upon  the  t^dal  ballot.  Is  right, 
and  onght  to  be  afllnned. 

MONKS,  J.,  concurs. 


(n  Ind.  App.  GE> 

SAUPLB3  V.  CARNAHAN. 
(Appellate  Court  of  Indiana.    Oct.  14,  1898.) 

XaSBL  AKD   SLAHDBB  — PhIVILBOBD  CoUHUNIOA- 
noKB— Flbadiso— JDBTIFICATIO!!— Tbi&l— . 
RiOHT  TO  Open  and  Closb— Appbal. 

«  1.  Error  cannot  be  predicated  on  the  over- 
rnlins:  of  a  demurrer  which  Is  not  in  the 
recora.  and  the  gronndB  of  which  are  not  dis- 
closed. 

2.  An  answer  admitting  publication  of  the 
alleged  libelous  words,  but  not  alleging  that 
they  were  true  In  the  sense  Imputed  by  the 
innuendo,  is  bad  as  a  plea  of  jastification. 

8.  Defendant  voluntarily  wrote  a  business 
acquaintance,  advising  him  that,  if  a  certain 
note  ot  the  acquaintance  for  $50  was  in  the 
hands  of  a  certain  **Jack-leg  lawyer,"  to  call 
it  In,  as  he  was  in  danger  of  losing  it  entirely. 


and  that  hia  mraey  was  safer  where  ft  was 
than  In  the  bands  of  such  lawyer.  Sdd,  that 
it  was  not  a  privileged  communication. 

4.  Unnecessary  allegations  in  an  answer  do 
not  make  the  pleading  bad,  as  against  a  de< 
marrer,  for  want  of  (acts. 

f).  An  answer  containing  a  plea  of  jastifica- 
tion (or  libel  does  not  entitle  defendant  to 
open  and  close  the  argument,  when  the  plea 
is  coupled  with  a  plea  directly  or  argumenta- 
tively  denying  material  allegations  of  the  com- 
plaint. 

6.  A  complaint  for  libel  alleged  that  plain- 
tiff was  an  attorney  at  law,  that  certain  state* 
ments  were  falsely  and  maliciously  made,  and 
that  by  reason  of  them  plaintifF  waa  injured 
in  hia  professional  reputation.  The  answer  al- 
leged that  plaintiff  'pretended  to  be  a  lawyer," 
and  "pretended  to  practice"  law,  and  that  he 
had  never  made  any  preparation  for  such  prac- 
tice; admitted  the  writing  of  the  statements, 
but  alleged  that  they  were  used  in  a  difFermt 
sense  than  that  impoted  by  the  complaint;  and 
averred  that  the  statements  were  true,  and 
were  made  without  malice.  HM,  that  defend- 
ant was  not  eutitied  to  open  and  close  the  ar- 
gument, since  the  answer  afflnnatively  denied 
material  parts  of  the  complaint. 

Appeal  from  circuit  court,  Owen  ooonty; 
O.  W.  Grubbs,  Judge. 

Action  by  George  O.  Samples  against  Sam- 
uel H.  Camahan.  From  a  Judgment  (or  d«- 
fendant,  plain  tlS  appals.  Heversed. 

Willis  Hickam,  EL  H.  0.  Gavins,  and  Davis 
&  MoCTett,  for  appellant  Fowler  &  S^pangler, 
Wm.  L.  Bude,  J.  R  Wilson,  and  J.  0.  Bobln^ 
•on,  for  appdlee. 

ROBINSON,  J.  Appellant  sued  appellee  for 
damages  for  an  alleged  UbeL  Upon  Issues 
formed,  a  trial  resulted  In  appellee's  favor. 
The  errors  assigned  are  that  the  court  erred 
In  ov^ullng  the  respective  demurrers  to  the 
amended  second  and  the  third  paragraphs  of 
answer,  and  In  overruling  appellant's  motioli 
for  a  new  trlaL  A  demurrer  was  sustained  to 
the  first  paragraph  of  answer.  The  transcript 
recites  that  a  demurrer  was  filed  to  the  amend- 
ed second  paragraph  of  answer,  and  that  it 
was  overruled,  but  we  are  not  Informed  o(  the 
grounds  of  demurrer,  nor  is  the  demurrer  It- 
self copied  Into  the  record.  In  this  condition 
of  the  record,  no  question  is  presented  by  this 
assignment  of  error. 

The  alleged  libel  consisted  of  a  letter  writ- 
ten by  appellee  to  one  McNaught,  as  follows: 
"One  word  with  you,  which  I  hope  will  be 
confidential.  If  the  Halton  note  you  spoke 
of  is  in  the  hands  of  a  Jack-leg  lawyer  here, 
would  advise  you  to  call  It  In  at  once,  or  you 
may  lose  It  entirely,  while,  If  Mr.  i^lton  is 
let  alone,  and  not  tantalized  by  him,  he  will 
do  what  Is  right.  Your  money  is  a  great  deal 
safer  In  Mr.  H.'s  hands  than  in  the  aforesaid 
J.  li.  L.  I  know  whereof  I  speak.  I  have 
tried  it  I  say  you  may  as  well  tear  up,  or 
put  collection  In  the  fire,  and  be  done  with 
them  and  this  vexation,"  ete.  It  Is  averred 
that  appellee  by  these  words  Intended  to,  and 
did,  charge  that  appellant  was  dishonest,  and 
was  guilty  of  embeimlement.  The  amended 
second  paragraph  of  answer  was  a  plea  of 
Justification.  The  tlUrd  paragraph  of  answer 
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admit!  the  writing  and  publlEdiing  of  the  let- 
ter Bet  out  In  the  complaint,  and  In  addition 
aTon,  in  subBtance,  that  appellee  at  the  time 
was  a  farmer  and  miller,  and  that  at  and  be- 
fore said  time  he  had  had  large  busfnese  con- 
nections vith  one  A.  3.  McNaught,  who  was 
a  patron  of  his,  and  to  whom  he  famished 
large  quantities  of  floor  and  other  produce; 
that  at  said  time  there  resided  In  Worthlng- 
ton  one  George  O.  Samples,  appellant  herein, 
"who  pretended  to  be  a  lawyer,"  and  "pre- 
tended to.  practice"  the  profession  of  law; 
that  "said  SainpleB  bad  never  made  any  prep- 
aration for  the  practice  of  law,  was  Ignorant; 
designing,  snbtie,  and  dy,  and  was  regarded 
among  his  acQuaJntances  where  he  resided 
as  being  crafty  and  nnrellable,  and  was  by 
raaaon  thereof  known  and  spoken  of  by  a  ma^ 
;]oiity  of  aQ  who  fcnew  him  as  beii^;  a  jack- 
1^  lawyer  and  shyster,  and  whose  repntation 
for  morally  waa  bad."  It  is  further  averred 
that  said  McNanght  held  a  note  for  «50 
against  one  Halton,  and  had  sent  the  same 
to  appellant  for  collection;  that  appellant  as 
sotm  as  be  recelTed  sald  note  "commenced  tor- 
menting, tantallzltig,  and  vexing  said  Halton, 
and  threatening  to  sue  btan  tbereon,  and  there- 
by ofltended  said  Halton,"  who  told  appellee 
that,  If  appellant  further  pressed  bim  about 
said  note,  he  never  would  pay  the  same;  that 
thereupon,  "In  view  of  the  business  relations 
between  himself  and  said  McNaught,  and  the 
dnty  he  owed  to  said  UcNaught  to  keep  him 
advised  as  to  his  own  tnteresta,  and  the  inter- 
est that  aiUd  defendant  had  In  said  McNanght 
as  one  of  the  cnstomers  of  hlm,  ssid  defoid- 
an'^  and  the  Interest  that  said  defendant  had 
In  the  business  success,  of  said  UcNau^^^  and 
honestly  and  In  good  faith,  and  upon  probable 
cause,  Intending  to  Inform  him  of  such  facts 
as  he,  said  defendant,  was  In  possesion  ot 
relating  to  said  note,  and  the  collection  there- 
of, and  without  malice,  gave  to  said  Mc- 
Naught the  facts  set  forth  In  said  letter,  men- 
tioned and  set  out  In  said  plaintiff's  complaint, 
which  are  tru&"  Tbls  paragraph  does  plead 
the  truth  of  the  all^^  llbdous  matter,  but  It 
does  not  avw  that  the  lai^ruage  used  in  the 
letter  was  true,  In  the  sense  Imputed  to  it  In 
the  complaint  The  sense  Imputed  by  the  In- 
nuendo was  that  appellant  was,  among  other 
things,  dishonest,  and  was  guilty  of  embez- 
slement.  WbOe  an  Innuendo  cannot  change 
the  natural  meaning  of  language,  yet  In  thte 
case  It  was  necessary  to  Identify  the  perscm, 
and  to  explain  the  meaning  of  the  words  used, 
and  their  apEOicatimi.  A  plea  of  Justification 
admits  tiie  Inunendo,  which  this  paragraph 
falls  to  do.  Townsh.  Sland.  &  L.  (4th  Bd.)  f 
215;  Downey  v.  Dillon,  S2  Ind.  442;  Hays 
V.  MItcheU.  7  Blaekf.  117;  Ward  v.  Colyhan, 
30  Ind.  805;  Rodebaugh  v.  HolUngswortb.  6 
Ind.  389. 

It  is  argued  by  ap|»elIee*B  counsel  that  the 
third  paragraph  of  answer  was  good  In  bar 
of  the  sctlon,  as  presenting  tacts  showing 
that  the  letter  complained  of  was  a  privileged 
<-ommunlcatlon.  But  with  this  view  of  the 


pleading  we  cannot  agre&  It  does  not  agipeax 
that  the  letter  was  writtoi  in  amnrar  to  a  con^ 
fldentlal  Inquiry,  nor  does  the  pleading  show 
that  fbe  relationship  between  appdlee  and  the 
one  to  whom  the  letter  was  addressed  was  one 
^Ich  the  law  deems  confldentiaL  It  does  not 
appear  that  they  were  related,  or  that  tbey 
were  intimate  friends,  but  ^ply  that  they 
were  acquaintances  who  bad  had  business 
dealings  with  eat^  other.  Bee  Krebs  v.  Oli- 
ver, 12  Oray,  239;  Joannes  v.  Bennett,  5  Al- 
len, 169.  "nie  letter  does  not  appear  to  have 
be^  written  In  answer  to  any  previous  In- 
quiry, but  to  have  bem  vtduntarDy  written. 
And  It  has  been  said  that,  where  the  matto' 
is  not  of  great  or  immediate  Importance^  brter- 
ference  may  be  considered  (rfnclous  and  med- 
dlesome, although,  If  the  party  bad  been  ap- 
plied to.  It  would  dmriy  have  been  his  dn^ 
to  give  all  tile  Information  he  could;  and  an 
answer  to  a  confidential  inquiry  may  be  priv- 
ileged, where  the  same  information.  If  vtdun- 
teered,  would  be  actionable.  See  Odgers,  Lib. 
&  Sland.  (2d  Ed.)  p.  201,  et  seq.  We  are  un- 
able to  say  that  the  mattw  menticmed  in  the 
letter  waa  of  such  Imp(Hrtance  as  to  warrant 
the  language  used  In  the  letter;  nor  can  we  say 
that  the  ctarcnmstances  were  such  as  reason- 
ably imposed  on  ^u>pellee  the  duty  to  make 
such  statemento  as  those  contained  In  the  let- 
ter, although  he  may  have  believed  he  was 
writing  the  truth.  As  has  been'  well  said, 
"Althou^  tiie  defendant  may  feel  sure  that 
if  he  were  In  his  neighbor's  place,  he  should 
be .  most  grateful  for  the  Information  con- 
veyed, still  he  must  recollect  that  It  m^ 
eventually  turn  out  that  In  endeavoring  to 
avert  a  fanded  InJnry  to  that  neighbor  he 
haa  really  inflicted  an  undoubted  and  unde- 
served Injury  on  the  plaintiff."  Odgers,  Lib. 
St  Bland.  (2d  B^.)  216,  and  cases  cited. 
Taking  account  of  the  drcumstamies  under 
which  the  letter  was  writtoi,  the  relation 
at  the  time  9^n**f*e  between  the  appellee 
and  the  recipient  of  the  letter,  the  nature 
of  the  matter  abott  which  the  letter  was 
written,  and  the  language  used  in  the  letter, 
we  cannot  say  that  the  letter  was  privileged. 

There  are  avermente  In  this  paragraph 
proper  to  be  considered  In  mltigatiim  of  dam- 
ages,—among  others,  appellants  reputotlon 
as  a  lawyer,  and  his  general  character  for 
honesty.  There  are  averments  In  the  par- 
agraph which  do  not  properly  belong  In  It. 
but  they  do  not  make  the  pleading  bad 
against  a  demurrer  for  want  of  facts. 

Appellant  haa  assigned  as  error  the  over- 
ruling of  the  motion  for  a  new  trial.  The 
flrst  reason  assigned  In  the  motion  for  s 
new  trial  questions  the  sustaining  of  appel- 
lee's motion  to  be  allowed  to  take  the  burden 
of  the  issue,  and  open  and  close  the  evi- 
dence and  argument  If  this  right  was  im- 
properly given.  It  Is  by  reason  of  certain 
averments  In  the  third  paragraph  of  answer. 
The  amended  second  paragraph  of  answer, 
standing  alone,  would  give  this  right;  but  If. 
with  a  plea  (tf  Justification,  tiure  Is  an  an- 
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vwer  tniTenbts  lonie  material  aTenuent  or 
avermenta  of  the  complaint;  the  burden  <it 
VroTlng  BQch  arennents  la  upon  the  plain* 
tltt,  and  entftlea  blm  to  open  and  close.  It 
li  aTerred  In  the  complaint  that  the  «tate> 
ments  contained  In  the  letter  were  falsely 
and  maliciously  made  of  and  concerning  ap- 
pellant. Intending  thereby  to  charge  that  &[>- 
pellant  was  dishonest  and  had  violated  his 
obligation  as  an  attorney  at  law,  and  that 
by  reason  ot  such  false  and  maliclona  state- 
ments appellant  had  been  injured  in  his 
good  name  and  reputation  as  an  attorney. 
In  this  third  paragraph  of  answer,  as  we  have 
seen,  appellee  admits  writing  the  letter  men- 
tioned In  the  complaint,  and  after  setting 
out  at  some  length  the  relation  between  the 
parties,  and  the  circumstances  under  which 
the  letter  came  to  be  written,  avers  that  ap- 
pellant pretended  to  be  a  lawyer,  and  pre- 
tended to  practice  law.  and  that  he  had 
never  made  any  preparation  for  the  'practice 
of  the  law,  and  concludes  as  follows:  "And, 
without  malice,  gave  to  said  A.  J.  McNaught 
tbe  facts  set  forth  in  said  letter,  mentioned 
and  set  out  In  said  plalntlfTs  complaint 
which  are  true."  The  construction  to  be 
given  the  closing  part  of  this  answer  bas  been 
announced  by  the  supreme  court  Id  the  case 
of  tSbalse  v.  McWUUama,  104  Ind.  512.  3  N. 
B.  243.  In  that  case  a  complaint  alleged 
that  the  defendant  had  "falsely,  maliciously, 
and  slanderously"  spoken  to  certain  named 
persons,  of  and  concerning  the  plaintiff,  cer- 
tain "false,  malicloas.  and  slanderous  words" 
(setting  them  out).  Imputing  to  plaintiff  a 
want  ot  virtue  and  cbasUty.  An  answer 
was  filed,  admitting  the  speaking  of  substan- 
tially the  same  words.  Stating  what  was  said, 
and  the  circumstances  under  which  they  were 
spoken,  and  then  averring:  "Tbe  defendant 
avers  that  all  tbe  8tatem«ita  made  by  him, 
alleged  In  the  complaint  of  the  plaintiff, 
were  of  and  concerning  -snch  plaintiff,  but 
without  malice."  In  discussing  this  answer 
the  court  said:  "It  will  be  readily  seen  that 
this  answer  does  not  confess  and  avoid  the 
cause  of  action  stuted  In  appellee's  complaint 
On  the  contrary.  It  affirms  facts  which  are 
utterly  Inconsistent  with  the  truth  of  facts 
entering  Into  and  constituting  a  material 
element  In  appellee's  cause  of  action.  Such 
an  answer  Is  what  is  generally  called  an  *ar* 
giimentative  dental  pro  tanto  of  tbe  com- 
plaint*; and  tbe  burden  of  tbe  issue  formed 
by  such  denial  is,  of  course,  on  tbe  plaintiff, 
and  gives  her  tbe  right  to  open  and  close." 
The  reasoning  In  tbe  case  last  cited  Is  ap- 
plicable to  the  case  at  bar.  But  the  answer 
contains  other  averments  denying  a  material 
allegation  of  plnlntltTs  complaint,  altiiough 
DOt  In  express  words.  Tbe  complaint  pro- 
reeds  upon  tbe  theory  that  by  reason  of  tbe 
alleged  libel  appellant  bad  suffered  damages 
In  bis  special  calling,  whlcb  was  that  of  an 
Attorney  at  law.  Tbe  very  wording  of  tbe 
complaint  limits  the  damages  claimed  to 
damage  to  appellants  good  name,  reputation, 


and  bnslneBs  as  a  lawyor.  See  Odgers,  Lib. 
ft  Sland.  (2d  Ed.)  27,  67,  and  cases  cited.  If 
an  answer  does  not  make  fencb  an  admission 
of  the  facts  alleged  in  the  complaint  that  the 
plaintiff  would  not  be  reciulred  to  Introduce 
any  evidence  In  tbe  first  Instance  to  entitle 
him  to  judgment  the  plalntlfl  Is  entitled  to 
open  and  close.  If  an  answer  denies,  either 
directly  or  argumentatlvely,  a  material  al- 
ICKiiiion  In  the  complaint  although  a  Justlfi- 
catiun  may  also  be  pleaded,  the  defendant  has 
no  right  to  open  and  close  tbe  case.  Kinney 
V.  Dodge,  101  Ind.  573;  Rahm  v.  Delg.121  Ind. 
283,  23  N.  E.  141;  Machine  Co.  v.  Gray,  100 
Ind.  2S5:  Rothrock  v.  Perkbason,  61  Ind.  39; 
Fettprs  V.  Bank,  34  Ind.  251;  Railroad  Co.  v. 
McWblnuey.  S6  Ind.  436.  Appellant  sought 
In  his  complaint  to  recover  because  of  special 
Injury  In  the  way  of  his  profession  as  an  at- 
torney at  law,  and  bas  pleaded  sucb  profes- 
sion as  a  substantive  and  traversable  fact 
His  complaint  alleges  that  bis  business  is 
that  of  an  attorney  at  law.  Pollock  v. 
Hastings.  88  Ind.  248.  Tbe  third  paragraph 
of  answer  does  not  expressly  deny  this  al- 
legation, but  it  does  deny  It  argumentatlvely. 
Wben  appellee  says  In  his  answer  tbnt  ap- 
pellant was  a  pretended  lawyer,  and  pretend- 
ed to  practice  law.  and  that  be  had  made  no 
preparation  to  practice  law,  he  Is  not  ad- 
mitting that  appellant  Is  a  lawyer,  but  Is 
placing  ine  burden  upon  blm  of  proving  that 
fact.  It  cannot  be  said  that  with  tbe  above 
allegations,  this  paragraph  of  answer  either 
expressly  or  Implicclly  admitted  tbe  alle> 
gatlon  In  the  complaint  that  appellant  was  a 
lawyer.  It  amounted  to  a  denial  pro  tanto 
of  the  essential  allegations  of  the  complaint 
For  the  error  of  the  court  In  granting  tbe 
appellee  the  right  to  open  and  close  the  case, 
the  motion  for  a  new  trial  should  have  been 
sustained.  Jndgment  reversed,  with  Instruc- 
tlona  to  sustain  appellant's  motion  for  a  new 
trial. 


(Zl  Ind.  App.  661) 
NAGLEBAUOH  v.  HARDKR  &  HAFEB 
COAL-UIN.  G0.1 

(Appellate  Conrt  of  Indiana.   Oct  11,  189&) 

AssiOKKi  xTs— Pleadixo— Bar  FiciBH  or— F^TKan 

or  Employbs— Bhaas  Checks. 

1.  A  petitloD  alleging  that  plaintiff  had  pnr* 
cbnsed  brass  checks  Uaued  by  defendnnt,  and 
repreeentine  money  due  from  defciidnnt  to  his 
employes,  but  containing  no  statement  show- 
ing the  work  done  by  such  employes,  and  giv- 
ing no  reason  for  not  making  them  parties  de- 
fendant does  not  state  a  canse  of  action  on  an 
assigned  account  for  work  performed  by  them. 

2.  Rev.  St.  1884.  |  7000  (Horuer's  Rev.  St. 
1807,  S  5200),  making  it  a  misdemeanor  to  is- 
sue brass  checks  to  an  employ^  In  payment  for 
labor,  predndes  tbe  pnrcbaaer  of  such  checks 
from  making  them  tbe  basis  of  as  action 
against  the  employer  Issaing  them. 

Appeal  from  circuit  court,  Sullivan  ooonty; 
William  W.  Moffett  Judge. 

Action  by  John  23aglebaugh  against  tbe 
Harder   ft   Hafer   Coal-Mlnlng  Company. 

>  RsltMUiaa  daalsO. 
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From  a  Judgment  for  defendant,  plalntUt  ap- 
peals. Affirmed. 

Otis  Parker  and  Plgg  &  Brown,  for  appel- 
lant.  John  S.  Bays,  for  appellee. 

WILEY,  J.  The  only  question  presented  by 
the  record  is  the  action  of  the  court  In  sus- 
taining a  demurrer  to  the  complaint  The 
appellant  was  plaintiff,  and,  refusing  to 
amend.  Judgment  was  rendered  against  blm 
for  costs.  The  complaint  Is  In  two  para- 
graphs. In  the  first  It  is  charged  that  ap- 
pellee is  a  corporation;  that  it  owned  snd 
operated  a  coal  mine;  that  it  employed  a 
large  number  of  men  in  mining  coal;  that  for 
three  years  appellee  Issued  to'  and  circulated 
among  Its  employes  brass  checks,  which  rep- 
resented money  due  snch  employ&s  for  labor; 
that  said  checks  were  payable  at  the  store 
of  Patton  &  Baldrldge,  at  Grammercy  Park, 
Ind.,  where  said  mine  was  located;  that  said 
checks  represented  an  amount  due  from  the 
appellee  to  the  holders;  that  appellant  was  In 
business  near  said  mine,  and,  in  business 
transactions  with  said  employes,  purchased 
their  claims  tot  a  valuable  considwtlon,  and 
received  from  them,  as  evidence  <ii  fheir 
claims,  said  brass  checks;  that  said  checks 
so  porchased  represented  In  the  aggregate 
9600;  ^t  appellant  is  not  now  able  to  give 
the,  names  of  the  persons  from  whom  be  pur- 
chased said  checks;  that  be  presented  them 
to  said  Fatten  &  Baldrldge  for  payment, 
which  was  refused;  that  he  also  presented 
them  to  appellee  for  payment,  which  was  like- 
wise refused;  and  that  the  amount  repre- 
sented by  them  is  due,  etc.  The  second  para- 
graph is  identical  with  the  first,  except  that  It 
does  not  aver  that  the  checks  were  presented 
to  Patton  &  Baldrldge  for  payment 

In  the  language  of  the  complaint  "a  copy 
of  fac  simile  of  the  Inscription  of  said 
checks"  are  made  exhibits.  There  are  three 
of  them,  and  one  is  as  follows: 


The  other  two  are  just  like  the  above,  ex- 
cept one  calls  for  50  and  the  other  fw  25 
cents.  On  one  side  of  the  check  above  set 
out  are  impressed  the  words  and  figures 
"Good  for  1.00  In  trade,"  and  on  the  reverse 
side  the  words  "Patton  &  Baldrldge,  Gram- 
mercy  Park,  Ind." 

It  Is  difficult  to  understand  upon  what 
theory  the  complaint  proceeds.  It  is  plain, 
however,  that  appellant  seeks  a  recovery  upon 
one  of  two  theories:  (1)  Upon  the  brass 
checks,  which  he  describes  in  his  complaint 
and  which  he  makes  liis  exhibits  thereto;  or 
(2)  upon  an  account  for  work  and  lalrar  per- 
formed by  the  employes  of  appellee,  and  an 
assignment  thereof  to  him  by  such  employes. 
If  he  relies  upon  the  latter  theory,  his  com- 
plaint Is  radically  defective  for  two  reasons: 
(1)  There  is  no  sufficient  statement  in  the 
complaint  or  bill  of  particulars  accompanying 
it  as  an  exhibit  of  the  work  and  labor  per- 
formed by  such  employes;  and  (2)  such  em- 
ployes are  not  made  defendants,  to  answer 
as  to  th^  Interests,  and  no  sufficient  showing 
is  made  why  they  are  not  We  must  as- 
sume, therefore,  that  this  Is  not  the  theory 
upon  which  the  complaint  proceeds,  but  tliat 
the  plaintiff  has  grounded  his  action  upon  the 
checks.  Upon  the  latter  theory,  it  seems 
clear  to  us,  no  cause  of  action  Is  stated. 
These  checks  show  on  their  face  that  they 
were  offiy  good  "in  trade"  at  a  fixed  and 
definite  place,  and  that  was  at  Patton  & 
Baldrldge's.  It  Is  also  charged  In  the  com- 
plaint that  they  were  made  payable  there. 
These  checks  were  not  commercial  in  thdr 
character,  and  the  appellant  took  them  char- 
ged with  a  fun  knowledge  of  their  Infirmities. 
The  complaint  assumes  that  these  checks  were 
valid,  and  It  appears  to  us  that  the  action  is 
predicated  upon  iixem,  and  must  upon  this 
theory  either  stand  or  faU.  It  must  be  held, 
under  the  facts  pleaded,  that  these  checks 
were  Issued  to  the  employes  of  appellee  in 
payment  or,  at  least  In  part  payment  for 
labor  performed  by  them.  They  were  redeem- 
able by  appellee  at  the  store  of  Patton  & 
Baldrldge.  As  to  whether  these  checks  were 
purchased  by  appellant  at  a  discount,  as  a 
speculation,  we  have  nothing  to  do,  although 
counsel  have  discussed  this  Question. 

The  Issuing  of  the  checks,  under  the  statute, 
was  an  unlawful  act  and  this  appellant  ad- 
mits. Section  7060,  Rev.  St  1894  (secUon 
&206X,  Horner's  Rev.  St  1887),  provides  "that 
any  person,  co-partnership,  corporation,"  etc., 
"who  shall  publish,  issue  or  circulate  any 
check,  card  or  other  paper  which  la  not  com- 
mercial paper  payable  at  a  fixed  time  in  any 
bank  In  this  state,  at  Its  full  face  value  In 
lawful  money  of  the  United  States,  •  •  • 
to  any  employe  of  such  poson,  co-partn«^lp, 
corporation,"  etc.,  "In  payment  tor  any  work 
or  labor  done  by  such  employe,  •  •  • 
shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  shall  be  fined."  etc.  The  com- 
plaint avers  that  said  checks  represented 
money  due  th«  employte  of  appdlee  for  wwk 
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And  labor  done,  and  did  In  tact  represent 
amoantg  due  from  appellee  to  the  bolden 
thereof.  If  this  1b  true,  thai  the  checks  must 
be  regarded  as  eridences  of  Indebtedness,  or. 
Id  other  words,  a  promise  to  paj  money- 
They  would  constitute  the  contracts  between 
the  parties.  "When  the  object  of  the  con- 
tract Is  to  obstruct  jastlcft  and  duty  by  de- 
featins  the  lettw  or  spirit  of  the  law,  the 
•courts  wUl  not  enforce  the  agreement  It 
would  be  a  tcareaty  upon  government.  Could 
Its  judiciary  lend  aid  to  attempts  to  defeat 
the  very  ends  of  government?  It  has  been 
tq>eatedly  and  most  emphatically  decided  that 
contracts  contrived  for  the  purpose  of  violat- 
ing statutes  are  ln<H>eratlve  and  void.  When 
auch  a  contract  Is  In  defiance  of  an  absolute 
ivovlslon  of  the  statute,  the  lU^wlity  la  more 
apparent  *  *  *  If  an  act  la  forbidden,  a 
contract  to  do  It  Is  void,  whether  any  penally 
be  attached  or  not  tor  no  one  can  use  tb^  law 
to  effect  Its  violation."  9  Am.  &  Bng.  Enc. 
Law,  p.  909.  It  Is  the  rule  everywhere  that 
courts  will  not  enforce  a  contract  made  to 
violate  a  statute  of  the  state.  Smith  v.  Ax- 
oold.  106  Mass.  269;  Prescott  t.  Battersby, 
U9  Mass.  285;  Barton  v.  Plank-Boad  Co.,  17 
Barb.  SBfl;  Tenney  v.  Foote,  4  111.  App.  S84; 
Caldwell  v.  Bridal,  48  Iowa.  15;  Thomas  v. 
City  of  Blchmond,  12  Wall  849;  Burkholder 
T.  Beetem,  66  Pa.  8t  406;  Blasdel  v.  Fowle, 
120  Mass.  447;  Austin  v.  Markham,  44  Ga. 
ISI.  In  Case  v.  Johnson,  91  Ind.  477.  the 
«ourt  say;  "The  general  nde  of  law  Is  well 
•ettled  that  a  contract  prohibited  by  statote 
Is  absolutely  void.  The  court  will  not  ok- 
force  such'contracts,  but  will  leave  the  parties 
who  have  contracted  In  vlol^lon  of  such  stat* 
ate  without  any  remedy  at  law,  where  they 
are  In  lurl  dellcta**  In  Deming  v.  State,  23 
Ind.  416»  It  was  said:  'The  general  rule  of 
law  that  a  contract  prohibited  by  statute  Is 
void  is  familiar,  and  we  do  not  lose  sight  of 
It  It  Is  a  wholesome  rule  In  every  case 
where  Jt  Is  properly  applicable.  The  gen- 
«ral  doctrine  aa  to  such  contracts  is  fbai  the 
•courts  will  not  enforce  them,  *  *  •  but 
parties  who  have  contracted  In  violation  of 
law  wlU  be  left  without  remedy  whenever 
thej  are  hi  pari  delicto.  The  plain  reason 
•and  purpose  of  the  rule  commends  It  to  any 
enlightened  Judgment  It  Is  to  secure  obe- 
•dlence  to  the  statute  which  has  forbldded  the 
thing  to  be  don^  and  thereto  aid  In  accom- 
plishing the  l^telaUve  Intention."  See,  also, 
flcotten  V.  State,  51  Ind.  52.  In  Grlswold  v. 
WaddlngKm,  16  Johns.  438,  the  following  lan- 
guage Is  used:  "There  Is  to  my  mind  some- 
thing monstrous  In  the  proportion  that  a 
court  of  law  ought  to  carry  Into  effect  a  con- 
tract founded  upon  a  breach  of  the  law.  It 
ts  encouraging  disobedience,  and  ^vlng  to  dis- 
loyalty Ito  unhallowed  fruits.  Th^e  is  no 
sudi  mlseherlous  doctrine  to  be  deduced  firom 
the  books."  See,  also,  Bowman  v.  Phillips, 
41  Kan.  864,  21  Pac.  23a  We  have  In  thU 
atate  a  statute  (section  2019,  Bums'  Rev.  St 
1894;  section  tB42,  Bev.  St  1881)  making  It 


a  felony  for  certain  puUIe  oOoers  to  loan 
public  funds;  and  In  the  case  of  Light  Co. 
V.  Veal.  145  Ind.  50%  41  N.  K.  834,  and  44 
N.  B.  858,  where  a  eoxmtj  treasurer  loaned 
money  belonging  to  tlie  county.  In  violation 
of  Oie  statute.  It  was  held  he  could  ixit  re- 
cover. In  that  cue,  Howard,  J.,  speaking  for 
the  court,  said:  "It  Is  hence  argued  that 
having  wgaged  In  the  commistion  of  an  act 
made  criminal  by  the  law  of  the  stote,  the 
appellee  Is  not  In  &  position  to  Invoke  the 
same  law  to  aid  him  In  the  recovery  of  the 
money  loaned;  that  by  assisting  him  to  make 
good  his  loan,  the  law  would,  la  ^ect  be  but 
abetting  him  In  his  wroi^dolng.  In  otba 
words,  the  law  cannot  help  tiie  criminal  to 
reap  tb»  fruits  of  his  crime,  but  must  leave 
bim  where  It  finds  him,"— dting  with 
proval  Rock  v.  Stinger,  86  Ind.  846,  and  Lord 
Mansfield  bi  Holman  v.  Johnson,  Cowp.  848. 

We  must  assume  that  ttie  ^»pellant  when 
he  purchased  said  checks,  knew  they  were 
Issued  in  violation  of  a  penal  statute  of  the 
state,  and  that  In  Us  hands  they  would  create 
no  l^ial  llabUlty  against  appellee.  Suppose 
these  checks  were  still  In  the  hands  of  the 
employte,  to  whOm  they  were  issued,  and 
appellee  refused  to  pay  them.  They  could 
not  recovw  from  appellee  the  amounts  rqjh 
resented  by  the  checks,  and  make  the  checks 
the  basis  (ff  the  action.  Their  sole  remedy 
would  be  to  disregard  the  i^ecks,  and  sue  on 
the  quantum  meruit  as  for  work  and  labor 
performed.  The  appellant  Is  In  no  better 
position  to  maintain  an  action  on  the  checks 
than  the  original  holders;  and,  as  It  Is  mani- 
fest that  tiiey  could  not  do  so.  It  follows  that 
appellant's  complaint  does  not  state  any  cause 
of  action.  If  appellant  Intended  to  disregard 
the  checks,  and  sue  upon  an  account  for  la- 
bor of  appellee's  employte.  as  upon  an  equi- 
table assignment  and  as  aa  equitable  assign- 
ee, and  ask  to  be  subrogated  to  the  or^nal 
ilghte  of  such  assignors,  a  different  ques- 
tion would  be  presented;  but  that  Is  not  tha 
theory  of  the  complaint  and  hence  that  ques- 
tion is  not  before  us  for  decision.  The  demurs 
rer  to  the  complaint  was  properly  sostaiAed. 
Judgment  affirmed. 


(22  Ind.  App,  6tr> 
DIGOS  ct  aL  v.  WAY  et  aL^ 
(Appellate  Court  of  Indiana.    Oct  14,  1898.) 
CoMVBiuioii— Pliasiks  —  Exhibits—  Hortqaoks. 

L.  In  an  action  for  conversion 'of  morttfaged 
KOod&  a  copy  of  the  mortgage  filed  with  the 
complaint  aa  an  exhibit  cannot  be  considered 
in  determining  the  snfflciencT  of  the  complaint 
since  the  mortgage  is  not  the  foundation  ot 
the  complaint  within  Barns*  Rev.  St  1801,  I 
866  (Horner'a  Rev.  St  1897,  |  362). 

2.BurDs'  Rev.  St  1894,  |  6^  (Rev.  St 
1881.  i  4918),  provides  that  no  chattel  mort- 
gage shall  be  valid  against  third  persona  where 
the  gooda  are  not  delivered  to  the  mortKEgee, 
and  retained  by  falm,  unlesa  It  is  recorded  in 
the  recarder'a  office  of  the  county  where  the 
mortgagor  reaides.  A  complaint  for  convert 
sion  ot  mortgaged  goods  diarged  defendant 
with  notice  of  the  mutgag^  but  did  not  allege 
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that  the  connty  In  which  the  mortgage  waa  re- 
corded was  tfae  county  of  the  mortgagor's  resi- 
dence.  Btid  inaufllcient. 

Appeal  from  clrcnlt  court,  Randolph  coun- 
ty; Albert  O.  Marsh,  Jadge. 

Action  by  Francis  M.  Way  and  others 
against  Frank  Dlggs  and  others  for  the  con- 
Terslon  of  mortgaged  property.  From  a  judg- 
ment for  i^amtlffs,  defendaots  appeoL  Be- 
Tcrsed. 

Engle  &  Parry  and  Marsh  &  Jaqtia,  for  ap- 
pellants. Newton  Ward  and  S.  A.  Canady, 
tor  appellees. 

BLACK,  J.  It  Is  assigned  as  error  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  complaint 
contained  two  paragraphs.  The  court,  in  its 
special  finding  and  Judgment,  treated  the  case 
as  an  action  against  the  appellants  for  the 
recovery  of  damages  for  the  wrongful  conrer- 
slon  to  their  own  use  of  a  certain  stoclt  of 
merchandise.  Tbe  appellants  were  shown  In 
the  second  paragraph  of  complaint  to  hare 
obtained  possession  of  the  goods  through  pur- 
chase from  others,  not  parties,  who  had 
bought  them  and  taken  possession  under  a 
sale  on  execution  against  an  owner  of  the 
goods,  one  Lindsey  L.  Ludwlck,  by  whom 
they  had  been  mortgaged  to  the  appellees,  be- 
fore the  issuing  of  the  execution,  to  secure  cer- 
tain indebtedness  of  the  mortgagor  to  the 
mortgagees.  A  copy  of  the  chattel  mortgage 
was  filed  with  the  original  complaint,  and 
was  referred  to  in  each  paragraph  as  a  part 
thereof,  marked  as  an  exhibit;  and  It  was  al- 
leged In  each  paragraph  that  the  mortgage 
was  duly  recorded  within  10  days  after  its 
execution.  In  the  chattel  mortgage  record,  the 
volume  and  page  being  specified,  of  Randolph 
county,  Indiana,  "the  connty  In  which  said 
mortgaged  property  was  situated  at  the  time 
of  the  execution  of  said  chattel  mortgage." 
In  the  first  paragraph  of  the  complaint  no 
mention  was  made  of  the  sale  on  execution, 
but  it  was  alleged  that,  subsequent  to  the 
execution  and  recording  of  the  mortgage,  the 
goods  passed  from  tbe  possession  of  said  Lud- 
wlck Into  the  possession  of  the  appellants, 
under  a  pretended  claim  of  ownership  there- 
in. We  state  no  more  of  the  contents  of  the 
lengthy  pleadings  than  we  deem  proper  for 
the  decision  of  the  particular  ipiestlon  pre- 
sented In  argument  before  ua. 

The  case  having  been  tried  by  the  court  be- 
low as  an  action  In  tort,  the  complaint  is  not  to 
be  treated  as  a  complaint  on  the  mortgage,  and 
the  mortgage  cannot  be  regarded  as  the  founda- 
tion of  the  action,  within  the  meaning  of  the 
statute  (section  362,  Homer's  Rev.  St.  1897; 
section  365,  Bums'  Rev.  St  1801),  which  pro- 
vides: "When  any  pleading  is  founded  on  a 
written  Instrument  or  on  account,  the  original, 
or  a  iXipy  thereof,  must  be  filed  with  the  plead- 
ing. •  •  •  Such  copy  of  a  written  Instrument, 
wnen  not  copied  in  the  pleadings,  shall  be  tak- 
en as  part  of  the  record."  It  Is  well  settled  by 
r^>^ted  decisions  that  an  Improper  exhibit 


will  not  be  considered  in  examining  a  pleading 
for  the  purpose  of  determining  the  question 
as  to  the  sufficiency  of  the  facts  stated.  Such 
exhibit  cannot  supply  any  averment  omitted 
In  the  pleading.  Knight  t.  Turnpike  Co.,  45 
Ind.  134;  Wilson  v.  Vance,  66  Ind.  684;  Whip- 
ple V.  Shewalter,  91  Ind.  114;  Conwell  v.  Con- 
well,  100  Ind.  437;  Huseman  v.  Sims,  104  Ind. 
817,  4  N.  B.  42,  However  necessary  a  writ- 
ten instrument  may  be  as  evidence  In  support 
of  a  plaintiff's  suit.  It  Is  not  a  proper  exhibit 
If  the  action  be  not  founded  on  the  Instru- 
ment. Treadway  v.  Cobb,  18  Ind.  36;  Rausch 
V.  Trustees,  107  Ind.  1,  8  N.  E.  26;  Barrett  T. 
Johnson,  2  Ind.  App,  26,  27  N.  E.  983.  In 
Ross  V.  Menefee,  125  Ind.  432.  25  N.  E.  545, 
It  was  held  that  a  complaint  for  the  wrongful 
conversion  of  personal  property,  tbe  plalntifTs 
right  in  tbe  property  being  shown  by  tbe  com- 
plaint to  be  derived  by  a  mortgage,  waa  not 
based  on  the  mortgage,  and  that  the  mort- 
gage could  not  l:>e  made  a  part  of  the  com- 
plaint by  filing  a  copy  thereof.  It  has  been 
suggested  by  counsel  for  the  appellant  that  a 
copy  of  the  chattel  mortgage  mentioned  in 
the  complaint,  which  was  filed  with  the  orig- 
inal complalni  should  not  be  treated  as  filed 
with  the  amended  complaint  In  view  of 
wiiat  has  preceded,  we  need  not  further  notice 
this  suggestion,  as  we  do  not  look  to  the  con- 
tents of  the  exhibit 

When  the  facts  in  this  case  arose,  and  when> 
the  cause  was  pending  below,  it  was  provided 
by  statute  (section  4913,  Rev.  St  1881;  sec- 
tion 6638,  Bums'  Rev.  St  1894)  that  no  assign- 
ment of  goods  by  way  of  mortage  shall  be 
valid  against  any  other  person  than  the  par- 
ties thereto,  where  such  goods  are  not  deliv- 
ered to  the  mortgagee  or  assignee,  and  re* 
tained  by  him,  unless  such  assignment  or 
mortgage  shall  be  ack^iowledged  as  provid- 
ed In  case  of  deeds  of  conveyance,  and  re* 
corded  In  the  recorder's  office  of  the  coun- 
ty where  the  mortgagor  resides,  within  lO- 
days  after  the  execution  thereof.  The  right 
of  the  appellees  to  maintain  the  action 
for  conversion  depended  upon  tbe  validity 
of  their  pretended  mortgage  lien.  It  Is  not 
shown  directiy  or  Inferentially  In  the  com- 
plaint that  the  county  in  which  the  mort- 
gage waa  recorded  was  the  county  in  which 
the  mortgagor  resided.  The  appellants  were  - 
persons  against  whom,  by  the  plain  terms  of 
the  statute,  the  mortgage  was  not  valid,  un- 
less recorded  In  the  recorder's  ofilce  of  the- 
county  where  the  mortgagor  resided,  within 
10  days  after  Its  execution.  It  was  material 
and  essential  to  the  cause  of  action  against 
the  appellants  to  show  the  existence  of  all 
statutory  requisites  of  the  validity  of  the 
mortgage  on  which  the  right  of  the  appellees 
depended.  The  allegation  of  actual  notice  to 
the  appellants  or  their  grantor,  or  both,  of  the 
existence  of  the  mortgage,  could  not  render 
the  complaint  sufficient  without  showing  that 
the  statutory  requisites  of  validity  had  1>een 
complied  with.  See  Scarry  v.  Bennett,  2  ind. 
App.  167,  28  N.  E.  231;  Morris  v.  Ellis,  10. 
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Ind.  App.  879,  46  N.  B.  41;  State  t.  Griffin, 
16  Ind.  App.  555.  45  N.  E.  936.  See,  also, 
Morris  EIUs,  16  Ind.  App.  679,  46  N.  B.  41. 
For  tbe, omission  of  an  averment  concerning 
the  residence  of  tbe  mortgagor,  we  must  bold 
the  complaint  Insufflelent  as  a  complaint  tor 
the  conversion  of  the  mortgaged  goods. 
Wbether  the  complaint  was  otherwise  defi- 
cient we  do  not  decide.  Tbe  Judgment  la  re- 
versed.- 

(157  N.  T.  90) 

PEOPLE  ex  rel.  LEET  T.  KELLER,  Gom'r 
of  Public  Oharitiea. 

(Court  of  Appeals  of  New  Yoi^   Oct  25, 
188&) 

UxUTn  Nsw  YoBK  Chartbs—  Civil  Sbrvics— 
CoKBTBDcnoH  Or  Statutb— Time  or 
TiKive  Bprscr. 

1.  ThejproTisIonB  of  the  Oreater  New  York 
barter  (Laws  1897,  c.  378)  relating  to  the  civU 
service  ot  tbt  new  city  cverated  to  establish 
a  special  local  system,  and  to  take  the  city  out 
of  the  operation  of  the  general  civil  service 
law  (Laws  1883,  c  854),  and  were  not  repealed 
or  affected  by  Laws  189S,  c.  186,  amending 
the  geseral  law. 

2.  Laws  1898,  c.  186,  amending  the  general 
dvi]  service  law  applicable  to  cities  (Laws 
1883.  c.  354),  which  allowed  the  mayor  of 
«ach  city  two  months  within  which  to  perform 
the  new  duties  imposed  by  the  act,  and  after 
tbe  expiration  of  that  period  tbe  state  civil 
service  comralasioners  one  month  in  which  to 
act  niton  tbe  same,  operated  only  upon  cases 
wbidi  came  into  existence  after  its  passage, 
and  after  the  new  dvil  service  rules  had  been 
approved  by  the  state  board. 

Aiveal  from  supreme  conrt.  appdlaAe  di- 
vision, First  department 

Application  for  mandamus,  on  the  relation 
of  George  Edwin  Leet,  against  John  W.  Kell- 
er. commlssioDer  of  public  charities  for  the 
borough  of  Manhattan.  From  an  order  of  the 
-special  tenu  denying  a  peremptory  writ  af- 
firmed by  tbe  appelate  division  (62  N.  Y. 
Sam.  8B0),  relator  aroeala.  Affirmed. 

The  relator  was  appointed  In  1896  superin- 
tendent  of  the  dty  hospital  by  the  commls- 
sloners  of  public  charities  of  the  former  dty 
of  New  York.  By  the  dvU  service  regnlatlons 
of  the  thrai  dty,  his  position  was  one  of  those 
"to  be  filled  by  selection  from  those  who  have 
passed  highest  In  opoi  competitive  examlna- 
tions."  On  January  1,  1898,  he  was  trans- 
f«Ted  to  the  employment  of  tbe  new  dXy,  In 
the  department  of  pnUic  charities,  to  hold  the 
same  position;  and  on  March  81,  1898,  he 
was  removed  from  bis  position,  the  removal 
to  take  effect  April  1,  1886.  On  March  6, 
1898^  tbe  mnnldpal  dvll  service  eommlssion- 
en  of  the  {ffesent  dty  of  New  York,  who'had 
been  ai^lnted  on  January  1,  18^  the 
mayor,  made  certain  roles  and  regulations, 
which  were  approved  by  the  mayor,  under 
which  die  position  of  tbe  rdator  was  classi- 
fied In  the  schedtfie  of  positions  not  subject 
to  competitive  examinations.  On  March  81, 
1898,  chapter  186  of  the  Laws  of  1S9S  went 


Into  effect,  as  an  amendment  of  the  general 
clvU  service  taw  passed  In  1883.  Among  oth- 
er things,  the  amendatory  law  provided  that, 
if  a  person  holding  a  position  subject  to  com- 
petitive examination  shall  be  removed  or  re- 
duced, tbe  reasons  therefor  shall  be  stated  in 
writing,  and  the*  person  so  removed  have  an 
opportimlty  to  make  an  explanation;  and, 
further,  that  the  dvU  service  regulati<ms  of 
cities  ^ould  be  approved  by  tbe  state  dvll 
service  commission.  Upon  his  removal  (rom 
office,  the  relator  applied  tat  a  peremptory 
writ  of  mandamus  commanding  the  respond- 
ent to  rdnstate  him  in  tbe  position  which  be 
had  bdd,  upon  tbe  ground  ibat  he  vaa  re- 
moved without  the  hiring,  ot  an  oipportnni^ 
to  make  an  explanation,  to  which  he  was  en- 
titled by  law.  His  appllcatkm  was  denied  at 
the  special  term,  and  upon  appeal  the  order 
was  affirmed  by  the  appellate  division  (tf  the 
First  Judicial  departmeait  From  the  order  of 
affirmance  tbe  relator  has  a^ealed  to  tills 
court 

JuUns  H.  Mayer  and  T.  BL  Baocoek,  for  ap- 
pellant Theodore  Oonnoly,  for  respondent 

GRAY,  J.  (after  stating  tbe  facts).  The  ap- 
pellant claims  that  as  Us  removal  took  effect 
a  day  after  the  enactment  of  chapter  186  of 
the  Laws  of  1898,  amendatory  of  the  general 
civil  service  law,  the  rules  and  regulations  of 
the  New  Yoife  City  dvll  service  commission- 
ers, under  which  tbe  position  bdd  b7  hbn  was 
taken  out  of  tbe  ccanpetlttve  dass,  were  hi- 
effectual,  because  not  approved  by  tbe  state 
dvll  service  board,  as  required  by  that  act; 
and.  It  Ineffectual  for  that  reason,  fbe  re- 
spondent was  without  iwwer  to  remove  him 
without  an  opportunity  to  be  h^ird.  In  sup- 
port of  this  claim,  he  argues  that  the  charter 
of  the  new  dty  d!U  not  estabUsb  a  comcdete 
and  exduslve  statutory  system  of  clTll  ser- 
vice for  the  dt7i  but  that  the  dvQ  service 
law  of  the  state  waa  In  force  ttiere,  modified 
only  in  certain  particulars.  The  general  law 
was  enaqted  In  IfiSS  (chapter  864,  Laws  1883), 
and  apt^ed  to  an  the  cities  of  tbe  state.  In 
framing  the  charter  of  the  new  dty  of  New 
York,  which  went  into  eCEtet  on  January  1, 
1888,  there  was  Inserted  a  idau  for  appoint 
meuts  to  poBltlons  In  the  dvll  service.  Por^ 
tlons  <rf  the  general  law  were  carved  out,  and 
new  itrovlslons  were  made,  and  all  were  put 
together,  until  a  complete  system  was  evolved 
and  incorporated  In  the,  charter.  There  were 
sharp  and  fundamental  differences  between 
tbe  charter  provisions  and  the  general  law. 
Section  123  of  the  charter  provided  that  the 
mayor  should  app<^t  commissioners)  who, 
subject  to  bis  apiffoval,  should  prescribe  regu- 
lations for  sppolntmaits  and  promotions  In 
the  dvll  service  of  the  euy,  tor  dassificatlonB 
and  examinations  therein,  and  for  the  regis- 
tration and  selecthm  of  laborers  for  employ* 
ment  Section  124  enacted  wbat  these  regu- 
lations should  provide.  Under  the  general  act 
of  1883,  the  duty  was  devolved  upon  the  may- 
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or  of  a  clt7  to  prescribe  regulations,  which 
abould  conform  to  the  scheme  of  regulatfons 
provided  In  section  2  of  the  general  law,  and 
the  action  of  the  mayor  was  to  he  ai^roved 
hy  the  state  dvll  service  hoard  before  his 
regulations  should  go  Into  ^ffect  It  Is  clear 
that  In  these  respects  there  was  a  striking 
difference  between  the  civil  service  system 
provided  for  the  city  of  New  Tort,  and  that 
provided  in  the  general  civil  service  law  for 
the  rest  of  the  state.  In  the  one  case  a  duty 
of  action  Is  Imposed  npon  the  commissioners, 
whose  regnlatlons  are  to  be  approved  by  the 
mayor  only,  while  In  the  other  case  a  dnty 
is  devolved  on  the  mayor,  whose  action  needs 
the  approval  of  the  state  dvU  service  board, 
to'be  effective.  It  Is  evident,  from  section  12S 
of  the  charter,  that  the  legislature  was  not 
unmindful,  In  its  enactment,  of  the  existence 
of  the  state  civil  service  board,  Inasmuch  as 
It  is  therein  provided  that  "It  shall  be  the  duty 
of  such  persons  to  make  reports  from  time 
to  time  to  the  state  dvU  service  commission, 
whenever  said  commls^on  may  request,  of 
the  manner  In  which  the  civil  service  law, 
and  the  rules  and  regulations  thereunder, 
have  been  and  are  administered,  and  the  re- 
sults of  their  administration  in  such  dty." 
This  was  a'  provision  under  which  the  state 
dvll  service  commissioners  might  require  In- 
formation, but  It  gave  them  no  power  over  the 
municipal  commission.  I  think  that  the  char- 
ter provisions  contained  a  special  and  ex- 
chislve  system  for  the  classification  and  ex- 
amination of  applicants  for  employment  In  the 
cItD  service,  and  for  Its  administration.  They 
manifested  a  deliberate  Intention  on  the  part 
of  the  legislature  to  take  the  dty  of  New 
Tork  but  of  the  general  civil  service  law  of 
the  state.  Differences,  other  than  the  marked 
one  mentioned,  make  this  plain,  and  they  are 
pointed  out  In  the  opinion  below.  It  Is  to  be 
observed  that,  in  the  general  law,  promotions 
are  on  the  basis  of  merit  and  competition, 
while,  in  the  charter,  they  are  upon  the  baids 
of  "ascertained  merit  and  seniority  In  service, 
and,  upon  such  examinations  as  may  be  for 
the  good  of  the  public  service,"  and,  farther, 
that  there  is  a  material  difference  between 
the  charter  and  the  general  law,  In  respect 
to  the  examlnalton  and  employment  of  labors 
era. 

The  act  of  1888  only  purported  to  amend  sec- 
tions 8  and  IS  of  the  general  act  of  1883.  It 
was  prospective  In  its  operation,  and  Its  ef- 
fect was  to  change  the  general  law  In  the  re- 
spects mentioned;  bttt  while,  In  terms,  It  ap- 
plied to  all  the  cities  of  the  state,  it  seems  to 
me  that  the  present  city  of  New  York  was 
necessarily  left  under  its  particular  system, 
for  the  want  of  apt  language  to  make  the  act 
operative  upon  the  charter  provisions.  There 
Is  no  repeal.  In  express  terms,  of  'the  civil 
service  provisions  of  the  charter,  and  no  lan- 
guage from  which  the  Intention  may  be  In- 
ferred that  the  act  should  have  any  applica- 
tion thereto.  As  amending  specific  sections 
of  the  act  of  1883,  It  could  not  be  deem- 


ed to  amend  the  charter  of  the  new  dty,  un- 
less the  provisions  of  the  latter  are  to  be  re- 
garded as  a  mere  application  of  the  general 
law.  But  I  do  not  see  how  that  can  be  true, 
not  only  because  of  the  striking  differences  In 
the  system,  but  because,  If  the  general  act 
was  to  be  applicable.  Its  embodiment  In  the 
charter  was  needless.  Being  a  special  and 
local  law,  how  could  the  charter  of  the  city 
of  New  York  be  repealed  or  altered  b^  a  sub- 
sequent general  statute,  unless  such  an  In- 
tent to  repeal  or  alter  was  manifest?  Where 
a  local  and  special  statute  covers  the  entire 
ground,  and  constitutes  a  complete  system  of 
provisions  and  regulations,  which  the  general 
statute,  if  allowed  to  operate,  would  alter, 
the  settled  rule  Is  that  it  Is  not  to  be  deemed 
repealed,  except  the  Intent  to  repeal  is  clear- 
ly manifested.  In  re  Evergreens,  47  N.  Y. 
216;  In  re  Commissioners  of  Central  Park, 
60  N.  Y.  493;  McKenna  v.  Edmundstone,  91 
N.  Y.  231;  Suth.  St.  Const  fi  167.  As  It  was 
said  In  People  v.  Quigg,  59  N.  Y.  83,  where 
the  question  was  whether  the  provisions  of 
chapter  315  of  the  Xiaws  of  1844,  entitled  "An 
act  for  the  establishment  and  regulation  of 
the  police  of  the  city  of  New  York,"  which 
authorized  summary  Judgments  uiwn  forfeit- 
ed recognizances,  were  repealed  by  chapter 
202  of  the  Laws  of  1855,  which  extended  the 
provisions  of  the  Code  to  forfeited  recogni- 
zances: "Laws,  special  and  local  In  their  ap' 
plication,  are  not  deemed  repealed  by  gen- 
eral legislation,  except  upon  the  clearest  man- 
ifestation of  an  Intent  by  the  legislature  to 
effect  such  repeal;  and  ordinarily  an  express 
repeal  by  some  Intelligible  reference  to  the 
special  act  Is  necessary  to  accomplish  that 
end."  I  think  the  learned  Jnsdces  of  the  ap- 
pellate division  were  clearly  correct  in  their 
opinion  of  the  effect  to  be  ^ren  to  the  act  of 
1898. 

There  la,  however,  anottier  ground  upon 
which  the  affirmance  of  tills  order  can  be 
rested,  and  that  is  that  tl»  act  of  1898  can- 
not be  given  a  retroactive  effect  In  its  opera- 
tion. It  Is  capable  of  a  constmction  which, 
recognizing  the  regulations  existing  at  the 
time  of  its  passage,  simply  required  that  in 
the  future  the  regulations  prescribed  therein 
shall  be  approved  by  the  state  dvU  service 
commission.  In  amending  section  8,  It  pro- 
vides that,  "within  two  months  after  the 
passage  of  this  act;  It  shall  be  the  duty  of 
each  of  said  mayors  In  and  by  such  regula* 
tions  to  cause  to  be  arranged  In  classes  the 
several  clerks  and  persona  employed  or  be- 
ing in  the  public  service  of  the  dty  of  which 
he  Is  mayor,"  etc.,  and,  further,  that  "such 
regulations  herein  prescribed  and  established, 
and  all  n^ulations  now  existing  for  appoint- 
ment and  promotion  In  the  dvU  serrlce  of 
said  city  and  any  subsequent  modification 
thereof,  shall  take  effect  only  ujion  the  ap- 
proval of  the  mayor  of  the  city  and  of  the 
New  York  dvll  service  commission."  In  the 
amendment  of  section  13,  It  provides  that. 
"If  a  person  holding  a  position  subject  to 
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competltiTe  examination  *  •  *  shall  be 
removed  or  reduced,  the  reason  therefor  shall 
be  stated  In  writing  and  filed  •  •  •  and 
the  person  so  removed  or  reduced  shall  have 
an  opportunity  to  malie  an  explanation." 
These  provisions  clearl;  have  reference  to 
the  future,  and  leave  unaffected  and  Id 
force  all  regulations  which  had  been  lawfully 
adopted  at  the  time  of  the  enactment  of  the 
act.  Such  regulations  as  had  then  been 
adopted  were  within  the  provisions  of  the 
charter,  and,  so  far  from  there  being  any  in- 
tention expressed  to  invalidate  them,  the  con- 
trary Is  apparent  from  the  language  quoted. 
They  provide  for  a  period  of  time,  of  two 
months,  within  which  the  mayor  is  to  per- 
form the  duty  imposed  by  the  act;  and  aft- 
er the  expiration  of  that  period  a  month  elaps- 
es, within  which  the  state  civil  service  com- 
mission may  act  upon  the  new  regulations. 
This  Is  shown  by  the  provision  that  "after 
the  termination  of  three  months  from  the  pas- 
sage of  this  act  no  officer  or  clerk  shall  be 
appointed,  and  no  person  shall  be  admitted 
to  or  be  promoted  In  either  of  the  said  classes 
now  existing  or  that  may  be  arranged  here- 
under pursuant  to  said  rules,"  etc.  Thus,  up 
to  the  expiration  of  the  three  months,  If 
meanwhile  the  new  regulations  have  not  been 
approved  as  required,  the  existing  regula- 
tions apply  to  appointments  and  classifica- 
tions, and  there  can  be  no  hiatus  in  the  work- 
ing of  the  system.  Not  being  a  remedial  stat- 
ute, the  act  of  1898  should  not  be  construed 
to  operate  retroactively,  but  as  operating  only 
upon  cases  which  shall  come  Into  existence 
after  its  passage,  when,  under  Its  new  provi- 
sion, the  civil  service  rules  of  the  city  must 
receive  the  approval  of  the  state  civil  service 
board,  to  be  effective.  It  is  a  familiar  and 
well-established  rule  that  every  law  operates 
prospectively,  unless  the  legislative  intent  that 
It  shall  act  retrospectively  is  expressed  in  clear 
and  unambiguous  language.  Where,  as  In 
the  present  case,  a  new  rule  Is  laid  down  by 
the  legislative  body  for  the  future  adminis- 
tration of  the  civil  service  system  in  cities 
throughout  the  state,  it  must  logically  follow 
tluit  acts  done  under  the  authority  of  the 
law  In  force  prior  to  the  time  when  the  new 
rule  takes  effect  are  valid.  The  regulations 
of  the  New  York  civil  service  commission  of 
March  5,  1808,  were  validly  made,  and,  being 
existent  when  the  act  of  1898  was  passed, 
were  In  express  terms  recognized;  but  they 
were  required  to  be  further  approved  by  the 
state  board.  Hence,  what  had  been  done  un- 
der their  authority  was  lawfully  done,  and 
was  not  affected.  The  dasslflcatioD  of  the 
relator's  position  as  noncompetitive,  and  his 
subsequent  removal  without  hearing,  were 
lawful  acts,  because  done  under  the  law  then 
In  force,  and  before  the  act  providing  for 
changes  In  the  system  took  effect  The  order 
appealed  from  should  be  affirmed,  with  costs. 
All  concur  on  the  second  ground  stated  in 
opinion,  except  BIABTIN,  J.,  who  dissents. 
Order  affirmed. 
51  N.E.-28 


(156  N.  T.  MB) 

SUTHBBliAND  v.  CIT£  OF  BEOOKLTN 
et  aL 

(Court  ot  Appeals  of  New  Tork.    Oct  4, 
180S.) 

Tjuc  Sale— Bbdbmptiok—Bcbplcs— Rights  or 

UORTOAOBB. 

Laws  1888,  tit.  8,  c.  583,  provides  that  the 
purchaser  at  a  delinquent  tax  sale  shall  be  en- 
titled to  a  deed  one  year  after  the  giving  of  no- 
tice to  the  owner  or  mortgagee;  that  any  per- 
son having  an  estate  In  the  land  may  redeem 
within  one  year  after  notice,  on  payment  of  10 
per  cent,  in  advance  on  the  price  paid  at  the 
sale,  and  15  per  cent,  interest,  and  accrued 
taxes,  assessments,  etc.;  and  that  the  redeem- 
er, on  request,  may  be  credited  towards  re- 
demption with  the  surplus  price  "then  remain- 
ing m  the  hands  of  the  treasnrer."  Also  that, 
when  the  land  be1onf?s  to  an  infant  having 
no  guardian,  the  registrar  shall  not  issue  a 
deed  to  the  purchaser  until  at  least  one  month 
after  he  shall  have  legal  evidence  that  sudi 
disability  has  been  removed  or  a  guardian  ap- 
pointed, and  that  until  the  expiration  of  sudi 
month  the  guardian  may  redeem,  the  same  as 
any  other.  fleW,  that  a  mortgagee  in  posaes- 
sion,  as  to  whom  the  year  for  redemption  has 
mn.  Is  entitled  to  the  surplus,  although  the 
purchaser  has  not  applied  for  a  deed,  and  the 
owners  are  infants,  for  whom  a  guardian  has 
not  been  appointed. 

Parker,  a  3.,  and  Gray  and  Bartlett,  JJ..  dis- 
senting. 

Appeal  from  supreme  court,  general  term. 
Second  department 

Action  by  John  fiutheriand  against  the  city 
of  Brooklyn  and  others.  From  a  judgment 
of  the  general  term  (33  N.  Y.  Supp.  959)  re- 
versing a  Judgment  of  the  special  term  in  hia 
favor,  plaintiff  appeals.  Keveraed. 

John  A.  Taylor,  for  appellant  Almet  F. 
Jenkfl,  for  respondents. 

HAIQHT,  3.  This  action  was  brought  to 
recover  the  surplus  moneys  arising  from  a 
sale  of  a  lot  of  land  in  the  city  of  Brooklyn. 
On  the  11th  day  of  April,  1S76,  Eliza  Bich- 
ardson  was  the  owner  of  the  lot  in  question, 
and  on  that  day  executed  a  mortgage  with 
her  husband  to  the  plaintiff  to  secure  the 
payment  of  the  sum  of  $4,200.  Both  Eliza 
Richardson  and  her  husband  have  since  died, 
leaving  children  who  were  their  heirs  at  law, 
and  who  are  made  parties  to  this  action  and 
appear  by  guardians.  No  part  of  the  money 
secured  by  the  mortgage  has  ever  been  paid 
to  the  plaintiff,  and  for  some  years  he  has 
been  in  possession  of  the  premises.  On  the 
11th  day  of  July,  1888,  the  defendant  the 
city  of  Brooklyn  sold  the  lot  pursuant  to  law 
for  unpaid  taxes,  which  had  previously  been 
levied  and  assessed  thereon,  and  received 
from  the  purchaser  the  sum  of  $3,500,  which 
was  in  excess  of  the  taxes  imposed  in  the 
sum  of  $3,407.67,  which  sum  was  thence- 
forth held  by  the  city  for  disposition  and 
payment  to  such  person  or  persons  as  shall 
be  entiUed  thereto.  Thereafter  the  purchas- 
er, or  his  assignee,  caused  notice  to  be  served 
upon  the  plaintiff,  as  such  mortgagee,  of 
such  sale  and  purchase,  and  that  be  must  re- 
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deem  before  tbe  expiration  of  one  year.  Un- 
der snch  notice,  plalntlfta  time  to  redeem 
from  such  sale  expired  on  tbe  2d  day  of  No* 
rember,  1888.  After  the  notice  of  sucb  sale 
had  been  aerred  upon  him,  and  on  or  before 
the  2d  day  of  November,  1889,  and  after  such 
date,  be  demanded  from  the  defendant  the 
of  Brooklyn  that  the  surplus  be  paid 
over  to  falm,  and  at  the  time  exhibited  to  tbe 
proper  officers  of  the  city  his  munlmenti  of 
tlUe  thereto  as  such  mortgagee,  whose  »• 
tate  and  lien  appeared  of  record  in  the  coun- 
ty of  Kings,  but  payment  tiiereof  was  re- 
fused. It  appears  from  the  evidence  In  the 
case  that  after  or  about'  the  time  that  the 
plaintiff  first  demanded  the  payment  to  him 
of  the  surplus  one  Tormey  appeared  at  the 
office  of  the  comptroller,  and  redeemed  the 
premises  from  the  sale,  and  that  thereupon 
the  surplus  was  paid  over  to  the  purchaser 
or  his  assignee.  It  does  not  appear  whether 
Tormey  was  acting  for  himself  or  for  the 
purchaser,  but  It  does  appear  that  be  was 
not  the  owner  or  a,  mortgagee,  or  a  iwrson 
baring  any  interest  In  tbe  premises  which 
entitled  blm  to  redeem  under  the  statute. 

The  statute  undra  which  the  sale  took  place 
is  ctiapter  583,  Laws  1888,  tit  &  The  scheme 
provided  for  tbe  collection  of  arrears  of  taxes 
Is,  In  substance,  a  sale  by  the  registrar  of 
arrears  of  the  lands  upon  which  tbe  taxes 
were  assessed  at  public  auction  to  the  high- 
est bidder,  but  for  a  sum  not  less  than  the 
aggregate  amount  of  all  arrears  of  taxes  un- 
paid, with  the  interest  accrued  thereon.  Up- 
on such  sale,  and  ttie  payment  by  the  pur- 
chaser Into  the  treasury  of  the  amount  bid, 
the  registrar  delivers  to  hhn  a  certificate  of 
such  sale,  containing  a  covenant  on  the  inurt 
of  the  city  to  refund  the  amount  paid  for  the 
lands,  with  Interest  at  the  rate  at  4  per  centum 
per  annum  from  the  date  of  sale,  and  all  sums 
paid  by  htan  for  taxes,  assessments,  and  water 
rates  authorized  by  the  statute  In  case  the 
title  shall  prove  Invalid;  and  that  upon  pres- 
entatUin  ot  the  certlflcate  of  sale,  and  tbe 
service  of  a  notice  thereof,  upon  the  owner 
and  upon  mortgagees  of  the  lands,  tbe  reg- 
istrar, after  the  expiration  of  one  year  from 
the  date  of  the  service  of  such  notice,  in 
case  tbe  lands  have  not  been  redeemed,  shall 
execute  and  deliver  to  tbe  purdmser,  his  legal 
representatives  or  as^gns,  a  deed  of  tbe 
premises,  who  shall  take  a  good  and  suffl- 
cloit  title  In  fee  simple  absolute  In  the  prop- 
ecty.  Tbe  statute  further  provides  that  "any 
person  or  persons  having  an  estate  In  or  any 
mortgagee  of  any  of  the  lands  and  premises 
sold  In  purauance  of  tbe  third  section  of 
this  tltie,  whose  estate,  or  lien  appears  of 
record  In  the  county  of  Ein^  may,  at  any 
time  before  the  expiration  of  one  year  after 
notice  shall  bave  been  given  to  bbn  of  such 
sale,  by  the  purchaser  or  bis  assigns  In  the 
manner  hereinafter  provided,  or  before  a 
deed  of  said  premises  shall  have  been  deliv- 
ered as  provided  In  section  four  of  this  title, 
redeem  said  lands  and  premises  by  paying 


to  the  registaff  of  arrears  for  ttie  use  of 
the  pnrehaser  or  his  asdgns  Oie  sum  paid 
by  him  on  sucb  sale,  and  tan  per  centum  on 
the  same,  with  Interest  on  the  aggregate 
amount  at  the  rate  of  fifteen  per  centum  pa 
annum  from  the  date  of  said  sale,  and  Mie 
dollar  for  each  notice  {not  exceeding  abO 
served  as  hei-elnafter  provided,  together  with 
all  sums  which  shall  bave  been  paid  by  such 
pnrehaser  or  his  assigns  for  taxes,  assess- 
ments or  water  rates  on  said  land^  levied. 
Imposed  or  becoming  due  a^ter  the  tax,  as- 
sessment or  water  rate  for  whlcb  tne  sale 
was  made,  with  Invest  thereon,  from  the 
date  of  such  paymoit,  req>ectlvely,  at  tbe 
rate  of  nine  per  centum  per  annum.  •  •  • 
Any  person  redeeming  any  lands  from  a  sole 
under  the  provisions  of  this  title,  shall,  at  tbe 
request  of  the  perstm  so  redeeming,  be  allow- 
ed and  credited  by  the  registrar  of  arrears, 
toward  sucb  redemption,  with  the  amount  of 
surplus  moneys  received  on  aucb  sale  then 
remaining  in  the  hands  of  the  treasnrer,  and 
upon  bis  presenting  to  the  aald  registrar  a 
certificate  from  the  oonvtroUer  showing  tbe 
amount  of  such  surplus,  such  amount  shall 
be  arolled  upon  or  towa^  such  redemption." 
Tbe  statute  further  provides  that  **whenever 
such  registrsr  shall  receive  satisfactory  in- 
formation that  the  land  so  sold  belongs  to  an 
idiot  or  Insane  person,  for  whose  estate  no 
committee  shall  have  been  appointed,  or  to  an 
infant  having  no  guardian,  he  shall  not  ex- 
ecute a  conveyance  of  thdr  land  until  at  least 
one  month  after  be  shall  bave  legal  evidence 
that  such  diaabillty  has  been  removed,  or  a 
committee  or  guardian  of  tbe  estate  has  been 
appointed.  And  until  the  expiration  of  said 
month,  such  commltt^  or  guardian,  may  re- 
deem such  land  in  the  same  manner  as  here- 
inbefore provided." 

It  win  be  observed  that  the  provisions  of 
thla  act  are  somewhat  extraordinary.  The  re- 
demption provided  for  is  made  exceedingly 
burdensome,  for  It  can  only  be  made  1^  pay- 
ing 10  per  centum  on  the  amount  of  the  bid, 
and  15  ver  centum  interest,  whlcb  at  the  end 
ot  tbe  first  year  amounts  to  26  per  centum, 
and  an  addttlraal  iS  per  centum  for  every 
year  thereafter.  It  is  an  Inducement  ttiere- 
fore,  for  purchasers  at  tax  soles  to  bid  a  large 
sum,  and  thus  Increase  the  amount  to  be  re- 
turned to  them  upon  redemption.  Tbe  owner 
m  mortgagee,  however,  Is  not  bound  to  re- 
deem. He  may  elect  to  adopt  the  sale  and  ac- 
cept the  surplus  over  and  above  the  taxes 
paid  by  the  purehaser  into  the  treasury.  This 
la  what  the  plaintiff  did  In  this  case.  He 
was  the  flrat  lienor  of  record,  holding  a  mort- 
gage unpaid,  upon  which  more  than  the 
amount  of  the  mtrplus  was  due  and  owing, 
and  his  right  thereto  waa  established  by  the 
Judgment  In  thte  action,  in  which  tbe  ownera 
were  parties,  and  about  which  there  is  no 
controversy.  He  was  met.  however,  with  a 
refusal  on  the  part  of  tbe  city  to  pay  the  sur- 
plus to  him  for  the  reasm  that  another  per^ 
son  had  redeemed  the  premises  and  the  sur- 
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pluB  had  been  returned  to  the  purchaser.  It 
was,  however,  conceded  upon  the  argument 
by  the  counsel  representing  the  city  that 
Tormey,  the  redeemer,  was  not  an  owner  or 
a  lienor,  or  a  person  entitled  to  redeem  un- 
der the  statute,  and  that  such  redemption 
must  be  treated  as  unauthorized.  He  claims, 
however,  that  up  to  the  time  that  the  pur- 
chaser could  legally  take  his  deed,  and  antU 
the  deed  was  delivered,  the  purchaser  had  no 
title  to  the  premises,  but  the  title  and  pos- 
session were  with  the  owner,  and  that  the  lien 
of  the  mortgage  bad  not  been  disturbed;  that 
the  plalntlfl  could  not  dalm  payment  of  the 
surplus,  for  the  reason  that  It  must  be  re- 
tained by  the  city  so  long  as  redemption  was 
possible.  It  appears  that  this  view  was 
adopted  by  the  court  below,  Mr.  Justice  Cul- 
len  saying  In  his  opinion:  "The  sale  has  not 
yet  become  absolute,  and  may  never  become 
such."  We  do  not  see  our  way  clear  to  the 
adoption  of  this  view.  It  Is  true  that  the 
owners  are  Infants,  and.  If  they  had  no  guard- 
lans,  they  yet  may  have  the  right  to  redeem; 
but  the  plaintiff  as  first  lienor,  whose  Hen  Is 
past  due,  Is  entitled  to  the  surplos.  As  to 
him,  the  year  had  run  after  the  service  of  the 
notice  upon  him  before  the  last  demand  was 
made,  and  as  to  hfm  the  purchaser  was  en- 
titled to  a  deed  absolutely  cutting  off  and  dlsr 

.  charging  the  lien  of  bis  mortgage  upon  the 
premises.   The  fact  that  the  purchaser  neg- 

i  lected  to  apply  for  his  deed  does  not,  as  it 
a[^>ear8  to  us,  affect  the  rights  of  the  plain- 
tiff. To  hold  otherwise  would  permit  the 
purchaser,  at  his  option,  to  tie  up  the  sur- 
plus for  an  Indefinite  number  of  years,  thus 
preventing  the  mortgagee  from  having  any 
nse  of  the  money  which  clearly  belonged  to 
him.  Nor  does  the  fact  that  the  owners  are 
Infants  appear  to  affect  the  plalntllTa  rights. 
It  is  true  that  the  statute  provides  that  per* 
80D8  redeeming  may  be  credited  by  the  regis- 
trar with  the  amount  of  surplus  moneys  re- 
ceived on  such  sale  then  remaining  in  the 
hands  of  the  treasurer,  but  a  former  provision 
provided  for  the  redemption  upon  the  pay- 
ment of  the  Bom  paid  by  the  purchaser  on 
the  sale  and  10  per  centum  on  the  sum,  with 
Interest  on  the  aggregate  amount  at  the  rate 
of  16  per  centum.  These  two  provisions 
must  be  read  and  construed  together,  and, 
when  so  read  and  considered,  there  can  be  no 
doubt  as  to  the  meaning.  A  person  entitled 
to  redeem  must  pay  the  amount  of  the  pur- 
chase money,  with  the  10  per  centum  In  ad- 
dition and  the  16  per  centum  interest  In 
making  such  payment,  he  must  be  credited 
with  the  amount  of  the  surplus  received  upon 
the  sale,  if  any  such  surplus  then  remains  in 
the  hands  of  the  treasurer.  If  none  so  re- 
mains, he  cannot  be  credited  with  it.  This 

.  construction  brings  the  provisions  of  the  stat- 
ute in  harmony,  and  sustains  the  plan  of  re- 
demption evidently  Intended.  It  often  occurs, 
as  It  has  in  this  case,  that  redemption  may  be 
made  hy  more  than  one  person,  but  such  is 
not  the  case  with  the  distribution  of  surplus 


moneys  unless  the  amount  Is  nore  than  suf- 
ficient to  pay  the  first  lienor.  If  the  owners 
should  hereafter  redeem,  they  would  have  to 
pay  the  amount  of  the  mortgage,  for  it  Is  past 
due.  If  the  surplus  now  remaining  in  the 
treasury  of  the  city  Is  spplied  upon  the  mort- 
gage, the  owners  do  not  suffer  thereby,  for 
they  still  can  redeem  upon  payment  of  the 
amounts  specified  by  the  statute.  They  would 
be  entitled  to  no  credit,  for  there  would  be  no 
surplus  In  the  treasury,  It  having  been  ap- 
plied In  discharging  their  obligation  upon  the 
mortgage.  Neither  is  the  purchaser  preju- 
diced or  deprived  of  any  of  his  rights  under 
the  statute  by  thus  applying  the  surplus 
funds  paid  into  the  treasury  by  him.  If  no 
redemption  takes  place,  he  Is  entitled  to  his 
deed.  If  redemption  Is  finally  made  by  the 
'  owners,  he  gets  his  25  per  centum  for  the 
first  year,  and  15  per  centum  Interest  annual- 
ly thereafter,  together  with  the  full  amount 
of  his  bid.  The  Judgment  of  the  general  term 
should  be  reversed,  and  that  of  the  special 
term  afiBrmed,  with  costs. 

O'BRIEN,  MARTIN,  and  VANN,  JJ.,  con- 
cur.  PARKER,  C.  J.,  and  GRAY  and  BART- 
LETT,  JJ.,  dissent. 

Judgment  reversed,  ete. 


(2S7  K.  T.  100) 

PRINGLB  V.  LONG  ISLAND  R.  CO. 

(GoBrt  of  Appeals  of  New  York.   Oct.  25, 
1888.) 

Abitbhehtakd  Bbvival— Sdbstitotiok— Lacbis 

— APPCUt-RBOORO— CBBTrriOATIOS 
OV  QUBSTIOSI. 

L  Code  Glv.  Proc.  S  767,  provides  that  In 
cose  of  death  of  a  party.  If  the  canse  of  ac- 
tion survives,  the  court  must,  on  motion,  allow 
or  compel  the  action  to  be  contianed  by  or 
agataist  his  representative  or  successor  In  In- 
terest; and  section  761  provides  that  at  any 
time  after  the  death  of  plaintiff  the  court  may, 
in  its  discretion,  on  notice  to  such  persons  as 
It  directs,  and  on  application  of  the  adverse 
party  or  of  the  person  whose  interest  is  affect- 
ed, direct  that  the  action  abate,  unless  it  is 
continued  by  the  proper  parties  within  a  time 
specified  in  the  order.  Held,  that  laches  in 
making  an  application  for  a  revivor  in  an  ac- 
tion for  damages  fw  negUgence  la  ground  for 
its  denial. 

2.  Where  the  order  of  eertlflcation  of  the  ap- 
pellate dlilsion  expressly  refers  to  its  opinion 
on  the  Question  certified,  the  court  of  appeals 
will  consider  such  opinion  a  part  of  the  record 
before  it. 

Appeal  fnmi  supreme  court,  appellate  dl- 

vision,  First  departmrat 

Action  by  Mary  B.  Fringle,  as  executrix  of 
the  last  will  and  testament  of  James  E.  Prin- 
gle,  deceased,  against  the  Long  Island  Rail- 
road Company.  From  an  order  of  the  appel- 
late division  (60  N.  Y.  Supp.  636.  See,  also, 
62  N.  Y.  Supp.  1148)  reversing  an  order  of 
the  special  term,  and  granting  a  motion  to 
substitute  James  S.  Biddell,  as  admlnlatr^r 
with  the  will  annexe^  as  plalntUI^  defendant 
appeals.  Reversed. 
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Tbls  action  was  commenced  on  the  20th  oC 
May,  l&SU,  to  recover  damages  from  the  de- 
fendant on  account  <tf  Its  alleged  negligence, 
Thlcb  resulted  in  the  death  of  James  EL  Prln- 
gle  on  or  about  the  Stb  of  March,  1886.  Mrs. 
Pringle  died  on  the  second  of  July,  18&i,  and 
letters  of  administration  with  the  will  an- 
nexed were  Issued  to  James  S.  Btddell  on  the 
19th  of  October,  1807.  Bight  days  later  a 
motion  was  made  to  substitute  Hr.  Bidddl, 
as  administrator  with  the  will  annexed,  as 
plaintiff  In  the  action,  and  to  continue  It  in 
his  name  as  such.  Upon  the  hearing  of  said 
motion,  alBdaTlta  were  read  in  behalf  of  the 
defendant  tending  to  show  laches  on  the  part 
of  the  plaintiff,  and  affidavits  were  read  in 
1>ehaU  of  the  plaintiff  tending  to  excuse  such 
laches.  The  special  term  denied  the  motion, 
as  appears  from  the  opinion  of  the  Justice 
presiding,  on  the  ground  of  *nacheB  In  mak- 
ing It"  Upon  appeal  the  appellate  divlsloa 
rerersed  the  order,  and  granted  the  motion, 
without  specifying  any  reason  or  ground  in 
Its  ordtf,  hut  In  its  opinion  stating  that 
laehes  to  no  answer  to  such  a  motion,  npon 
the  authority  of  Holsman  t.  St.  John,  90  N. 
T.  461.  An  appeal  was  allowed  to  this  court, 
and  the  following  question  certified:  "Is 
laches  on  the  part  of  the  plaintiff  an  answer 
to  a*  motion  ftir  a  reTlTor  in  an  action  for 
damages  brought  against  a  defendant  by  rea- 
son of  alleged  negl^nceT* 

WllUam  J.  Kelly,  for  apiwllant  Isaac  M. 
Miller,  for  respondent. 

VANN.  J.  (after  stating  the  facts).  The  de- 
cision of  this  appeal  depends  upon  the  con- 
struction to  be  given  to  sections  757  and  761 
of  the  Code  of  Qril  Procedure.  These  sec- 
tions take  the  place  of  portions  of  section  121 
of  the  Code  of  Procedure,  which,  as  original- 
ly enacted,  provided  that  no  action  should 
abate  by  the  death  of  a  par^,  and  that  "the 
court  must,  upon  a  supplementary  summons 
and  comjdaint,  or  In  Its  discretion,  upon  a 
motion,  If  made  wltbln  one  year  after  a  de- 
cedent's death.  In  a  proper  case,  allow  or 
compel  the  action  to  be  continued  by  or 
against  his  representative  or  successor  In  in- 
terest" In  1877  thto  section  was  amended 
by  strilclng  out  the  provision  relating  to  a 
supplemental  summons  and  complaint  and 
directing  that  "the  court  must  upon  a  mo- 
tion, allow  or  compel  the  action  to  be  con- 
tinued," etc.  This  la  the  language  of  section 
767  of  the  Code  of  Civil  Procedure,  as  now 
in  f<»ce.  Section  761  provides  that  at  any 
time  after  the  death  of  the  plaintiff  the  court 
may,  in  Its  discretion,  upon  notice  to  snch 
persons  as  It  directs,  and  upon  the  applica* 
tiou  of  the  adverse  party,  or  of  the  person 
whose  Interest  is  affected,  direct  that  the  ac* 
tion  abate,  unless  it  is  continued  by  the  prop- 
er parties  wltl]ln  a  time  specified  In  the  or- 
der. In'  Beach  v.  Reynolds,  58  N.  Y.  1,  which 
was  an  action  in  equity.  It  was  held  that  the 
right  of  the  repi-esentatlves  of  a  deceased 


party  to  eontiiine  an  action  poidlng  at  this 
time  of  hto  death  to  not  absolute,  but  rests 
in  the  legal  discretion  of  the  court;  that  leave 
to  continue  the  action  may  be  granted  or  re- 
fused according  to  the  particular  clreuro- 
■tances  of  each  case;  tbat  a  long  detoy  In 
making  the  api^catlon,  onexecnted,  oonsH- 
totes  laches,  and  a  valid  reason  for  refnsing 
the  rdlef  aAed  for;  that  in  such  cases  the 
equitable  mlb  which  requires  reaaonable  dili- 
gence as  well  as  good  faith  to  pat  the  court 
In  motion  prevails;  and  tbat  the  .court  will 
not  aid  a  party  who  has  dept  npon  bto  rights 
In  the  enforcement  of  stale  demands.  In 
Evans  T.  Clevdand,  72  N.  Y.  4S6,  where  Ihe 
effort  to  continue  was  by  supplemNital  com- 
plaint the  court  dted  Beach  v.  Beynolds,  and 
held  that  no  mere  topse  of  time  would  ab- 
solutely defeat  an  application  for  the  con- 
tinuance of  an  action  at  Uw  In  the  name  of 
the  representative  <^  a  deceased  party,  and 
that  if  ttie  detoy  has  been  unreasonable,  or 
In  any  way  damaging  to  the  defendant  the 
application  may  be  denied.  In  Colt  v.  Camp- 
bell, 82  N.  Y.  S09,  which  arose  upon  a  mo- 
tion to  revive  an  action  In  equity.  It  was 
held.  In  substance,  that  the  word  "must,"  as 
used  In  section  7S7,  is  imperative  rally  so  for 
as  to  require  that  where  the  right  o£  con- 
tinuance eztots,  It  must  be  i^anted  on  mo- 
tion, without  putting  the  party  to  a  supple- 
mental pleading,  and  that  the  courts  still 
have  a  le^  discretion  to  refuse  an  ^^llcap 
tlon  In  an  equity  case  where  there  has  been 
laches.  The  next  case  In  order  ot  time  to 
which  our  attention  has  been  called  to  the 
one  upon  which  the  learned  appeUate  division 
relied  (Holsman  v.  8t  John,  90  N.  T.  461), 
which  holds  that  an  application  for  a  con- 
tinuance must  now  be  made  by  motion;  that 
upon  proper  affidavits  showing  the  facts,  the 
court  must  grant  the  order;  and  that  no 
mere  topse  of  time  can  defeat  the  application. 
When  the  question  was  next  presented,  how- 
ever, In  Lyon  v.  Pork,  111  N.  Y.  SCO,  18  N. 
B.  863,  It  was  held  that  as  an  application  to 
the  court  to  necessary  to  anthorlze  the  revival 
or  continuance  of  an  action,  the  court  may, 
on  tike  ground  of  Inexcusable  laches,  and 
where  otherwise  irreitarable  Injury  wHl  be 
suffered  by  the  opposite  party,  deny  the  ap- 
iMlcatlon,  because  the  right  to  the  continu- 
ance to  not  of  so  absolute  a  nature  as  to  pre- 
clude the  court  In  the  exercise  of  a  legal  dis- 
cretion, from  denying  It  The  case  of  Hols- 
man V.  St  John,  supra,  although  dted  1^ 
counsel,  was  not  mentioned  by  the  conrt  In 
its  opinion.  Colt  r.  Campbell,  and  SVrans  v. 
Cleveland,  supra,  were  reviewed,  and  the  lat- 
ter expressly  relied  upon.  The  tost  utterance 
of  the  court  upon  the  subject  was  in  Mason 
V.  Sanford,  137  N.  Y.  40T,  88  N.  B.  646v  which 
was  a  motion  fOr  substitution,  and  the  fol- 
lowing  rale  was  laid  down:  "The  rule  as  to 
the  revival  of  actions  by  the  substitution  of 
the  representative  of  a  deceased  party  In  this 
state  is  as  follows:  In  legal  actions  there  is 
no  mere  time  limitation,  but  the  motion  to 
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revive  may  be  denied  for  laches  In  making 
the  motion.  In  equity  actions  there  is  a  time 
IlfflltatioQ  of  ten  yeara,  but  in  sucb  actions, 
on  account  ot  prejudicial  laciies,  the  court 
may  refuse  the  revivor  within  the  period  of 
limitation,"— citing  Evans  v.  Cleveland,  Colt 
V.  Campbell,  and  Lyon  v.  Park.  Holsman  v. 
St  John  does  not  appear  to  have  been  cited, 
and  was  not  mentioned  by  the  court.  We 
feel  bound  to  follow  the  latest  decisions, 
wliicta  require  us  to  answer  the  question  cer- 
tified in  the  affirmative. 

The  order  of  the  appellate  division  does  not 
state  that  that  court  decided  the  question  ot 
fact  as  to  laches  In  favor  of  either  party, 
and,  according  to  the  general  rule,  we  could 
not  look  into  the  opinion  for  information  up- 
on the  subject  Koehler  v.  Hughes,  148  N. 
Y.  507,  42  N.  E.  1051.  The  ordinary  pre- 
sumption, in  support  of  the  order  appealed 
from,  would  be  that  the  court  decided  the 
question  of  tact  in  favor  of  the  prevailing 
party.  This  appeal,  however,  is  certified  to 
us,  and  our  jurisdiction  to  review  depends 
upon  the  order  of  certification,  which  express- 
ly refers  to  the  opinion  of  the  appellate  di- 
vision rendered  in  deciding  the  appeal  from 
the  special  tenn.  Under  these  circumstances, 
we  think  the  opinion  becomes  a  part  of  the 
record  before  us;  and  hence  it  appears  that 
the  action  of  the  court  was  t)ased  upon  the 
case  of  iSolsman  v,  St  John,  and  that  the 
court  did  not  consider  the  question  ot  fact 
presented  by  the  conflicting  affidavits  read 
upon  the  motion.  The  defendant,  therefore, 
although  entitled  to  a  review  of  that  ques- 
tion by  the  appellate  division,  has  not  yet 
had  the  benefit  of  its  consideration  by  that 
learned  court.  We  therefore  reverse  the  or- 
der appealed  from,  answer  the  question  cer- 
tified in  the  affirmative,  and  remit  the  case 
to  the  appellate  division  for  further  consider- 
ation, with  costs  of  ibis  appeal  to  the  de- 
fendant to  abide  the  eveat.  AM  concur.  Or- 
der reversed,  etc. 


(167  N.  T.  70) 

PEOPLE  ex  rel.  NEW  YORK  LOAN  &  IM- 
PEOVEMENT  CO.  v.  ROBERTS, 
Comptroller. 

(Court  of  Appeals  of  New  York.   Oct^  2S, 
1888.) 

TaZATIOIT— ASSEBBHBNT  OV  CORPOHATIONS 

— Revision. 
When  limitation  has  run  against  right  of 
action  against  a  corporation  for  a  tax  and  pen- 
alties, neither  can  be  "lawfully  demanded," 
within  ■  Tax  Law,  $  195,  providing  tliat  on 
the  application  to  the  state  cotaptroUer  for  the 
revision  and  leadjustment  of  an  account  of 
taxes, .  if  it  appear  that  any  sucti  account  in- 
cluded- taxes  or  other  charges  which  could 
not  have  been  "lawfully  demanded,"  he  shall 
resettle  the  same,  and  charge  or  credit,  aa  tlie 
case  may  require,  the  difference  resulting  from 
such  Kvislon  or  resettlement  etc. 
Bartlett  Martin,  and  Vann,  JJ.,  dissenting. 

Appeal  from  supreme  court,  apellate  dlvl- 
aion.  Third  department. 


Certiorari  by  the  people,  on  the  relation  of 
the  New  York  Loan  &  Improvement  Compa- 
ny, against  James  A.  Roberts,  state  comptrol- 
ler, to  review  a  tax  assessment  The  deter- 
mination ot  the  comptroller  was  affirmed  by 
the  appellate  division  (48  N.  Y.  Supp.  1112), 
and  relator  appeals.  Rerersed. 

Sherman  Evarts,  for  appellant  T.  B.  Han- 
cock, tor  respondent 

GRAY,  J.  The  relator  is  a  domestic  busi- 
ness corporation.  In  November,  1894,  the 
comptroller  ot  the  state,  pursuant  to  the  pro- 
visions of  the  corporation  tax  law,  appraised 
the  value  of  its  capital  stock,  and  stated  a 
tax  thereon  for  the  nine  years  ending  Novem- 
ber 1, 1805,  not  including  the  year  ending  No- 
vember 1,  1803.  Thereupon  the  relator  made 
application  to  the  comptroller  for  a  revision 
and  readjustment  ot  the  account  ot  taxes  tor 
which  it  was  assessed;  but  upon  the  rehear- 
ing, which  was  thereupon  had,  the  comp- 
troller determined  adversely  to  ttte  applica- 
tion. This  detennluatlon  ot  the  comptroller 
was  brought  under  review  by  writ  of  cer- 
tiorari before  the  appellate  division  of  the 
Third  department,  where  it  was  affirmed.  48 
N.  Y.  Supp.  1112.  Upon  this  appeal,  which 
was  taken  by  the  r^tor  from  the  order 
of  affirmance,  the  contention  ot  the  appellant 
is  limited  to  the  question  of  whether,  with- 
in the  provisions  of  the  corporation  tax  law,- 
the  statute  of  limUations  may  not  operate 
upon  the  comptroller  In  assessing  taxes  for 
past  years  and  penalties  for  nonpayment  On 
its  behalf,  it  is  argued  that  as  the  statute 
ot  limitations  would  have  been  a  complete' 
bar  to  a  suit  brought  by  the  comptroller  for 
the  collection  of  the  taxes  imposed  tor  the 
two  years  ending  November  1,  1886,  and  No- 
vember 1,  1887,  and  for  penalties  for  the  six 
years  ending  November  1,  1801,  the  assess- 
ment made  included  taxes  and  penalties  which 
could  not  have  been  lawfully  demanded.  By 
the  provisions  of  Tax  Law,  S  105,  upon  an 
application  to  the  comptroller  tor  the  revision 
and  readjustment  of  an  account  of  taxes,  if  it 
is  made  to  appear  "that  any  such  account  in- 
cluded taxes,  or  other  charges,'  which  could 
not  have  been  lawfully  demanded,  •  •  • 
be  shall  resettle  the  same  according  to  law 
and  the  facts,  and  charge  or  credit  as  the 
case  may  require,  the  difference,  it  any,  result- 
ing from  such  revision  or  resettlement"  etc. 
Turning  to  the  Code  ot  Civil  Procedure,  we 
find  tbat  It  provides  that  certain  actions  must 
be  commenced  within  certain  periods  after 
the  cause  of  action  has  accrued.  When  the 
action  is  to  recover  upon  a  liability  created 
by  statute,  the  period  of  limitation  Is  placed 
at  stx  years,  and  where  the  action  Is  to  recov- 
er a  penalty  to  the  people  of  tbe  state  it  is  two 
years.  It  also  provides  that  the  limitations 
so  prescribed  "apply  alike  to  actions  brought 
in  tbe  name  of  the  people  of  the  state,  or  for 
their  benefit  and  to  actions  by  private  per- 
sons."  SecUons  380,  382,  881,  389.  ^ow,  as 
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the  corporation  tax  law  stood  prior  to  Its 
amendraoDt  In  1S85,  the  remedy  for  the  col- 
lection of  a  tax  upon  the  capital  stock  of  a 
corporation  was  by  suit  brought  by  the  attor- 
ney general  at  the  Instance  of  the  comptroller. 
In  the  year  18S5,  by  amendment,  the  comp- 
troller was  given  the  right,  In  addltltm  to  such 
an  action,  to  Issue  a  warrant  directed  to  the 
aheriff  for  the  collection  of  the  tax.  So  that, 
In  the  present  condition  of  the  law,  the  comp- 
troller has  two  remedies  to  enforce  the  pay- 
ment of  the  tax  which  he  has  assessed. 

The  important  question  to  be  determined  is 
whether  the  statute  of  limitations  is  to  be 
given  any  effect,  when  the  comptroller's  as- 
sessment is  objected  to,  by  way  of  an  applica- 
tion to  him  for  revision  and  readjustment  of 
the  accounts  under  the  tax  law.  Inasmuch  as 
the  limitations  prescribed  by  the  Code  are  ex- 
pressly made  applicable  to  actions  brought  in 
the  name  of  the  people,  or  for  their  benefit, 
we  are  not  embarrassed  by  considerations  of 
any  immunity  of  the  state  from  statutes  of 
limitations.  If  the  limitations  prescribed  by 
the  Code  so  operated  u^jon  the  claim  of  the 
state  for  the  taxes  in  question  that  the  comp- 
troller could  not  have  maintained  an  action 
to  enforce  It,  was  it  not  his  duty  to  hare  re- 
settled the  account  accordingly,  upon  the  ap- 
plication made  to  him  by  the  relator?  If  it 
Included  taxes  which  could  not  have  been  re- 
covered for  In  an  action,  can  It  fairly  be  said 
that  they  were  the  subject  of  a  lawful  de- 
mand? Is  this  not  true,  upon  the  considera- 
tion of  the  provisions  of  the  act  in  question? 
The  tax  which  is  imposed  upon  every  corpora- 
tion is  made  a  liability,  the  amount  of  which 
Is  fixed  by  its  condition  at  the  close  of  the 
business  on  October  Slat  of  the  year,  and 
which  is  made  due  and  payable  into  the  state 
treasury  on  or  before  the  15th  day  of  January 
m  each  year.  T&x  Law  1896,  S§  189,  194. 
At  the  latter  date  the  corporation  has  incur- 
red an  obUgatlon  to  the  state  which  the  com[>- 
troUer,  If  nothing  In  the  nature  of  legal  pro- 
ceedings has  occurred  to  delay  him,  m&y  en- 
force by  action  or  warrant.  As  an  officer  of 
the  state,  charged  with  the  duty  to  assess  and 
to  collect  a  tax  which  remains  unpaid,  he  is 
given  very  extensive  and  summary  powers  in 
that  respect.  Is  there  any  reason,  in  the  event 
of  a  neglect  on  his  part  to  perform  the  duty 
with  which  he  is  charged,  that  the  stale 
should  not  suffer  to  the  extent  that  that  neg- 
lect may  subject  the  claim  to  the  bar  of  the 
statute?  Although  the  corporation  has  a  duty 
to  perform  in  making  a  report  of  Its  condi- 
tion, upon  which  the  comptroller  Is  to  act  In 
assessing  the  tax  to  be  paid,  its  failure  to  do 
so  devolves  upon  that  officer  the  duty,  and 
he  is  fully  empowered,  to  examine  into  Its  af- 
fairs, and  thereupon  to  make  the  proper  as- 
sessment. Section  192.  It  Is  bis  duty  to  take 
action  upon  the  corporation's  obligation.  The 
corporation  was  under  a  statutory  liability, 
and  if  the  compiroUer  does  not  take  the  steps 
to  fix  the  amount  of  the  tax  and  to  demand 
Its  payment,  until  after  the  lapse  of  time 


which  would  constitute  a  bar  to  a  recovery 
by  action,  can  It  be  said  that  it  could  be  "law- 
fully demanded"?  That  is  the  requirement 
of  the  statute,  and,  if  the  condition  cannot  be 
met,  how  is  the  comptroller  warranted  In  re- 
fusing to  resettle  an  account  of  taxes,  when, 
as  to  all  or  some,  the  bar  of  the  statute  has 
fallen  against  their  collection?  It  must  be 
borne  in  mind  that  the  statute  Is  pecnllar  In 
its  provisions.  The  tax  which  is  imposed  up- 
on a  corporation  is  not  made  a  lien  upon  Its 
property,  but  constitutes  an  obligation,  for  the 
enforcement  of  which  remedies  are  prescrib- 
ed, which  the  comptroller  of  the  state  may 
avafi  himself  of.  As  an  obligation,  It  should 
be  regarded  in  the  same  light  as  are  the  ob- 
ligations of  individuals,  In  view  of  the  general 
operation  of  the  statute  of  limitations,  and. 
If  not  enforceable  at  law,  as  In  the  case  of 
an  individual  obligation,  then  It  may  not  be 
"lawfully  demanded,"  within  the  just  mean- 
ing of  the  corporation  tax  law.  There  is  no 
reason  why  the  "statute  of  repose"  should  not 
be  given  its  full  and  beneficent  effect,  when 
the  state  Is  a  claimant,  under  the  provisions 
of  the  act,  as  fully  as  in  the  case  of  private 
persons. 

When  the  comptroller  of  the  state  was  ^ 
plied  to  for  s  revision  and  readjustment  of 
the  account  of  taxes  rendered  to  the  relator, 
he  was  confronted  with  the  fact  that,  as  to 
two  of  the  earlier  years'  in  tiie  account,  no 
action  could  have  been  maintained  for  their 
recovery,  by  reason  of  the  bar  of  the  statute, 
and  therefore  that  they  could  not  be  lawfully 
demanded.  That  is  to  say,  there  existed  a 
legal  defense  to  the  enforcement  by  him  of 
the  taxes  assessed  for  periods  more  than  six 
years  prior  to  bis  official  action.  It  cannot 
well  be  maintained,  and  I  do  not  understand 
that  it  is  argnied  on  behalf  of  the  comptroller, 
if  the  bar  of  the  statute  operated  to  defeat 
an  action,  that,  by  giving  the  additional  rem- 
edy by  warrant,  the  time  was  enlarged  with- 
in which  a  tax  could  be  lawfully  assessed. 
This  additional  remedy  was  given  in  1885, 
and  nothing  In  the  amended  law  tends  to 
show  that  It  was  the  intention  of  the  legisla- 
ture thereby  to  extend  the  comptroller's  time 
to  fix  a  tax  and  to  leave  that  time  absolutely 
unlimited.  The  statute  continues  to  contain 
the  provision  for  the  bringing  of  an  action 
by  the  attorney  general  at  the  Instance  of  the 
comptroller  to  recover  the  amount  of  any  ac- 
count, and  It  seems  to  me  clear,  where  two 
remedies  are  given  for  the  enforcement  of  a 
party's  rights,  the  one  by  action  and  the 
other  by  a  summary  method,  that  the  latter 
cannot  be  available  If  an  action  la  barred  by 
statute.  No  reason  appears  for  inferring 
from  the  additional  remedy  given  by  war- 
rant an  Intention  to  extend  the  time  of  the 
comptroller  to  assess  the  tax.  The  effect  of 
the  amendment  was  simply  to  afford  a  sum- 
mary remedy  of  collection  by  the  comptrol- 
ler, not  to  extend  his  time  to  act 

However  this  question  Is  looked  at,  It  seems 
to  me^  as  long  as  the  statute  of  limitations  b 
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made  ezpresily  ilppUcmblfl  to  the  state,  as 
well  as  to  prlTato  satton,  that  It  cannot  be 
-witbin  the  power  .of  the  compttoUer  to  fix  a 
tax  to  the  colleetlon  of  which  a  legal  deCenae 
•exists  nnder  the  statute  of  UmltaUons.  That 
cannot  be  made  the  subject  of  a  lawfnl  de- 
mand, which  Is  Incapable  of  enforcement  by 
the  remedy  provided,  and  that  test  seems  to 
give  point  and  applicability  to  section  195, 
7az  tAW,  goremlng  the  proceedings  for  re- 
TlBlon. 

On  behalf  of  the  comptroller.  It  Is  argued 
that  the  statute  of  limltattona  does  not  ap- 
ply, because  the  statute  auUioilzbig  tbe  comp- 
tndler  to  stete  an  account  tot  taxes  due  the 
«tate,  and  to  entertain  an  application  for 
the  rOTlslon  and  adjustment  of  the  account, 
^oes  not  bring  such  proceedings  within  tile 
category  of  actions  or  special  proeeedlogs, 
under  tiie  Code  of  Glrll  Procedure.  But  that 
■does  not  meet  the  point  of  the  etmtentton, 
wbldi  Is  whetiwr  It  Is  not  made  the  duty  of 
the  comptroller,  having  stated  an  account  of 
taxes,  In  which  were  Included  some  the  lia- 
bility for  which  accrued  more  than  tUx  years 
before,  and  which,  therefore,  would  be  unen- 
forceable by  action,  by  operation  ot  the  stat- 
ute of  Umitetions,  upon  an  applicatlbn  for  a 
revision,  when  the  inability  to  enforce  sncb 
taxes  Is  made  to  appear,  to  resettte  his  ac- 
count "according  to  taw  and  the  facte,"  by 
atriklng  off  the  uncoUecUUe  taxes  and  giving 
credit  to  the  corporation  for  the  difference, 
AS  tbe  stetute  provides  abam  be  done.  The 
«ffect  of  the  stetute  oC  llmltetions  which  Is 
sought  to  be  given  here  Is  not  that  It  oinrated 
«s  a  bar  to  the  proceedings  of  the  comptrol- 
ler for  tbe  stetement  of  the  account  of  taxes, 
•or  upon  the  application  for  revision  and  read- 
justment, but  that  it  constituted  such  a  legal 
•defense  to  the  recovery  of  certeln  of  the 
taxes  claimed  to  be  due  a«  made  tiiem  no 
Jongrar  the  snl^ect  of  a  lawful  demand  when 
the  objection  was  token.  The  constmctl<»i 
which  I  think  should  be  given  to  the  corpora- 
tion tax  law  accords  with  a  reasonable  and 
Just  view  of  the  relative  duties  and  obliga- 
tions of  the  Btete  and  of  corporations  fbrmed 
under  Its  laws.  To  hold  that  tiie  time  Is  ab- 
solutely unlimited  within  which  the  state 
officer  can  assess  a  corporation  for  taxes 
would  be  harab,  and  quite  without  the  spirit 
and  tbe  letter  of  the  law.  A  corporation 
which,  wheth«:  for  some  apparently  satis- 
factory reason  or  not,  has  remained  In  the 
post  unaasessed,  may  be  Intolerably  harass- 
ed by  future  dalnw,.  without  other  reason 
than  under  some  new  view  of  Ito  obligation. 

It  resulte  from  the  views  which  have  been 
expressed  that  it  was  equally  Incompetent 
for  the  comptroller  to  assess  penalties  for 
more  than  two  years  prior  to  the  date  of  the 
assessment,  when  a  recovery  of  the  same 
could  not  be  had  by  action.  I  think  that  the  or- 
der and  judgment  of  the  court  below  and  the 
determination  of  the  comptroller  should  be 
reversed,  and  that  It  should  be  remitted  to  the 
•comptroller  to  readjust  the  account  of  taxes 


and  penaltiei  tai  accordance  wltii  the  iHlnclj^le 
of  our  dedslon.  All  concur,  except  BABI- 
IiBTT,  MARTIN,  and  VANN,  JJ.,  who  dis- 
sent upon  tbe  ground  that,  assuming  the  stat- 
ute of  llmltetions  applies  to  this  proceeding. 
It  does  not  b^ln  to  nm  against  the  state  until 
the  tax  is  due  and  the  remedy  to  proceed  by 
action  or  warrant  Is  complete.  Judgment  and 
order  rerersed,  ete. 

OH  Oblo  8U  U) 

WILLIAMS  V,  STEARNS  et  al. 
(Sopreoie  Court  of  Ohio.    Oct.  11,  188&) 

AOTBOXITX  OF  ALLEORD  ASBNT  » BvlDSHOy  TO 

Show  RATiricATion. 
On  the  trial  of  Issues  involving  the  au- 
thority of  ao  alleged  agent  to  moke  parchaaes 
on  acconnt  of  the  defendant,  evidence  that  the 
defendant  became  guarantor  to  others  than 
the  plaintiff  for  the  payment  of  the  price  of 
similar  articles  parchased  by  the  alleged  agent 
upon  his  own  account  ia  not  competent  for  tlw 
purpose  of  showing  either  a  previous  authority 
or  a  ratification. 
(Syllabus  b7  the  Coart.) 

Error  to  ciroult  court,  Crawford  county. 

Action  by  Williams  against  Steams  &  Hoov- 
er to  recover  for  materials  sold  and  delivered. 
From  the  Judgment  of  the  circuit  court  re- 
versing a  judgment  In  his  favor  by  the  com- 
mon pleas,  plolntlfl  brings  error.  Affirmed. 

The  plalntlfl  filed  his  peCltloo  in  the  court 
of  common  pleas  agatast  the  defendante, 
Bteams  &  Hoover,  alleging  that  on  and  after 
July  16,  1802,  they  were  engaged  as  con- 
tractors In  constructing  the  OcAumbua  ft  Short 
Line  Railway;  that  one  Harmon  wan  employ- 
ed by  them  as  agent  to  purdiase  and  pay  fw 
all  lumber,  timber,  and  ties  that  might  be 
needed  In  such  construction,  and  that  <me 
Brook*  was  in  their  employ.  In  oonnection 
with  and  under  Harmon,  "to  solicit  lumber 
and  timber  for  said  defendante  In  the  eotf 
BtrucUon  of  said  railroad,  and  to  draw  writ- 
ten orders  and  bills  in  favor  of  the  vendors 
of  such  lumber.  Umber,  and  ties,  upon  the 
said  Harmon.  fOT  his  acceptance  and  pay- 
ment tiiereof  over  to  tiie  holders  of  such  or- 
ders and  bills";  that  Brooks  solicited  from 
the  plaintiff  timber  and  ties  for  the  purpose 
of  such  construcU<m,  and  that  plaintiff,  up- 
on application  to  Hannon  for  Information 
touching  tiie  authority  of  Brooks,  was  In 
formed  that  he  (Harmon)  was  agent  and  pay- 
master of  the  defendante,  and  Harmon  then 
requested  the  plaintiff  to  let  Brooks  have 
such  material  as  he  might  desire,  and  that 
he  (Harmon)  would  pay  therefor.  The  first 
cause  of  action  is  for  tiie  value  of  material 
delivered  by  the  plaintiff,  and  evidenced  by 
an  order  drawn  by  Brooks  upon  Harmon  in 
favor  of  the  plaintiff,  and  alleged  to  have 
been  accepted  by  Harmon,  though  his  ac- 
ceptance was  not  indorsed  thereon.  The  sec- 
ond cause  of  action  is  upon  an  account  for 
ties  alleged  to  have  been  by  the  plaintiff 
"sold  and  delivered  to  the  said  defendante 
through  their  aald  agents,  at  defendante*  ape- 
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slal  instance  and  request,  and  which  ties 
were  used  by  said  defendants  In  the  con- 
Btmctton  of  said  railroad."  The  defendants 
by  their  answer  admitted  that  tbey  were 
partners,  engaged  at  the  time  alleged  In  the 
construction  of  said  railroad,  but  they  deny 
OTery  other  allegation  of  the  petition.  A 
judgment  In  favor  of  the  plaintiff  followed  a 
Terdlct,  and  this  was  reTersed  by  the  circuit 
court  for  error  in  the  admission  of  evidence 
and  In  the  charge.  Other  portions  of  the 
record  are  stated  In  the  opinion. 

L.  O.  Feighner,  for  plaintiff  In  error.  Har- 
ris, Sears  &  Monnett,  for  defendants  In  er- 

SHATTCK,  J.  (after  stating  the  facts).  The 
first  cause  of  action,  like  the  second,  was 
for  the  value  of  materials  sold  and  delivered 
by  the  plaintiff  to  the  defendants  through 
their  agents.  It  may  be  that  the  order  was 
mere  evidence  not  properly  set  out  In  the  pe- 
tition, and  that  the  petition  stated  but  one 
cause  of  action;  but  the  record  does  not  re- 
quire the  consideration  of  those  questions.  It 
Is  apparent  that  the  real  contention  upon  the 
trial  concerned  Harmon's  authority,  as  agent 
of  the  defendants;  that  Is,  whether  bis  pur- 
chases were  as  their  agent,  or  in  fulfillment 
of  his  contract  to  sell  and  deliver  to  them  con- 
struction material  at  a  price  agreed  upon. 
Against  the  objection  of  the  defendants,  one 
Luts  and  other  witnesses  were  permitted 
to  testify,  on  behalf  of  the  plalntitr,  that  Har- 
mon and  Brooks  came  to  tbem,  representing 
that  they  had  a  contract  with  the  defend- 
ants to  furnish  material  for  the  constmction 
of  the  railroad,  and  requesting  the  witnesses 
to  get  out  the  matertal  for  the  unfinished  por^ 
tlon  of  tbelT  said  contract;  that  the  witness- 
es tiien  made  an  arrangement  with  the  de- 
iFmdants  whereby  the  latter  undertook  to  see 
that  the  witnesses  were  paid  for  such  mate- 
rials as  they  might  furnish  punmant  to  this 
request  of  Harmon  and  Brooka. 

The  purpose  for  which  this  evidence  was 
supposed  to  be  competent  was  probably  in- 
dicated to  tbe  Jury  by  the  Instruction  given 
at  the  request  of  the  plaintiff,  Indicated  In 
the  record  as  his  third  request  Tbe  record 
contains  no  other  evidence  to  which  the  In- 
struction could  bare  been  tiiought  appIlcaUe. 
That  Instruction  Is  as  follows:  "The  Jury  are 
further  instructed  that  It  Is  the  law  of  the 
case  that  a  contract  alleged  to  have  been 
made  with  defendants'  agent  on  t&e  question 
of  agency,  evidence  that  the  alleged  agent 
had  made  ccmlraclB  with  other  persons  as 
such  agent,  which  were  ratified  by  defend- 
ants, Is  admissible  to  be  weighed  by  the 
Jury."  Tbe  emu:  In  treating  the  transac- 
tions testified  to  by  these  wltiiesses  as  rat- 
iflcaticma  Is  obvious.  There  can  be  no  ratifica- 
tion by  an  alleged  principal  unless  authority 
to  represent  him  has  been  assumed  by  the  al- 
legea  agent.  It  is  of  the  essence  of  ratifica- 
tion that  the  principal  confirms  and  adopts 


as  his  own  an  act  done  without  his  previous 
authority.  In  tbe  transaction  testified  to  by 
these  witnesses,  Harmon  and  Brooks  did  not 
assume  to  act  as  agents  for  the  defendants. 
To  tbe  contrary,  their  representation  was 
that  they  were  purchasing  materials  on  their 
own  account  to  fill  their  contract  with  the  de- 
fendants. It  was  entirely  consistent  with 
that  reprraentation  that  the  defendants 
should  undertake  that  Harmon  and  Brooks 
should  pay  for  materials  so  purchased  by 
them.  This  evidence,  therefore,  showed  nei- 
ther ratification  nor  equitable  grounds  upon 
which  the  defendants  should  be  estopped  to 
deny  the  alleged  agency,  and  tbe  trial  court 
erred  both  In  admitting  the  evidence  and  in 
living  the  instruction  with  respect  to  It.  Evi- 
dence of  this  character  Is  clearly  dlstingnisb- 
able  from  such  as  tends  to  show  a  holdii^  oat 
to  others  by  the  alleged  principal  of  tbe  al- 
leged agent  as  baring  autbcnrlty  to  repre- 
sent blm  with  respect  to  a  business  which  In- 
cludes tiie  transaction  In  contixiversy.  That 
such  holding  out  or  recognition  may  be  shown 
Is  tbe  pohit  decided  In  Transportation  Co.  t. 
Kavanaugh  (Ala.)  IS  South.  283,  notwith- 
standing tbe  Inadvertent  use  of  tbe  word 
"ratification**  in  the  syllabus. 

It  Is  also  insisted  by  counsel  tar  tbe  de- 
fendants that  the  trial  court  erred  In  admit- 
ting the  declarations  of  Harmon  to  estabUsb 
his  antiiority  as  agent  Upon  tbe  trial  of  !»• 
sues  of  tills  character  It  Is  competent  to  show 
that  tiie  alleged  agent  assumed  to  act  in  a 
representative  capacity,  but  Us  dedarations 
are  not  competent  to  natinteln  tbe  allegation 
as  to  hiB  authority.  Perhaps  this  distinctitm 
was  not  consistently  observed  In  tbe  admis- 
sion of  evidence,  but  we  cannot  see  that  there 
was  preJodlclal  eiror,  in  view  of  tbe  Instmc- 
tion  given  to  the  Jury  upon  the  precise  point. 
That  the  rule  might  bare  been  stated  with 
more  clearness  is  true,  but  it  was  given  In 
the  language  requested  1^  counsel  for  tbe 
defendants,  and  the  Jury  conld  hardly  have 
faUed  to  understand  that  the  autborlty  of  an 
agent  cannot  be  estaUished  by  bis  own  dec- 
larations. Judgment  affirmed. 


(6»  Ohio  St  37) 
LEWIS,  Auditor,  v.  STATE  ex  rel. 
MULLIKAN. 
(Supreme  Court  of  Ohio.    Oct.  11,  1808.) 

Taxation — Histaki  ik  Valoatioh  or  Rbal  Es- 
MTB— Br  Ax^ual  ok  Dbcbxhial  Apfkaibbb' 

— DUTT  or  CODKTT  ACUITOR. 

1.  Where,  by  reason  of  a  mistake  made  by 
an  annual  assessor  or  by  a  decennial  appraiser 
of  real  estate,  or  in  the  office  of  a  county  audi- 
tor, in  the  course  of  transferring  their  reports 
to  the  tax  list  in  Iiis  office,  the  appraisement  of 
a  new  structure  is  fixed  at  a  Bum  greater  than 
tliat  intended  to  be  placed  on  it,  by  either  the 
annual  assessor  or  decennial  appraiser,  it  is 
the  duty  of  tbe  county  auditor,  under  section 
1(B8,  Rev.  St,  to  correct  the  error  upon  the 
tax  list  in  his  office  for  the  current  year,  and 
to  report  the  matter  to  the  board  of  county 
commissioners  for  their  action,  under  the  same 
statute. 
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2.  In  auch  case  it  is  the  dutj  of  the  connty 
acditor  to  act,  when  satisfied  that  an  error  has 
occurred,  althoag'h  some  of  the  facta  necessarr 
to  establish  the  error  do  not  appear  on  the  rec- 
ords of  bis  office,  but  are  shown  bj  parol  evi- 
dence only. 

(Syllabua  by  the  Court.) 

'  Error  to  circuit  coort,  Hamilton  county. 

Tbls  action  was  lironght  by  the  relator,  Mrs. 
Katherlne  C  Mutllkan,  against  Lewis  as  audi- 
tor of  Hamilton  county,  to  require  him,  as 
such  auditor,  to  correct  an  erroneous  valua- 
tion upon  certain  real  estate  owned  by  ber, 
■and  to  require  said  auditor  to  call  the,  toatter 
to  the  attention  of  the  county  commissioners, 
that  they  might  order  a  refunding  of  the  taxes 
paid  by  ber  for  tbe  five  preceding  years  on 
this  overralnatlon.  Tbe  relator  prevailed  In 
the  circuit  court,  and  the  cause  is  brought 
liere  by  the  county  auditor.  Affirmed. 

Rendigs,  Foraker  &  Dlnamore,  Oo.  Sola.,  for 
plaintiff  in  error.  Frederick  Hertensteln.  foe 
•defendant  In  error. 

BRADBURZ,  J.  There  is  no  dispute  In  this 
«ise  over  the  facts.  It  is  clear  that  the  re- 
lator's property  stands  upon  the  books  of  the 
county  auditor  at  a  valuation  52,000  greater 
than  it  should  stand.  The  contention  relates 
—First,  as  to  the  power  of  the  county  auditor 
to  correct  his  duplicate  for  the  current  year; 
and,  second,  as  to  his  duty  to  call  tbe  matter 
to  tbe  attention  of  the  county  commissioners, 
so  that  tbe  latter  body  may  bave  before  them 
tbe  question  of  refunding  to  tbe  relator  tbe 
taxes  paid  by  her  during  tbe  five  preceding 
jears  on  this  erroneous  valuation  of  ber  prop- 
erty. The  authority  of  tbe  auditor  to  make 
the  correction,  and  his  duty  to  lay  the  matter 
before  tbe  board  of  county  commissioners, 
rest  upon  the  following  provisions  of  section 
1038,  Rev.  St:  "The  auditor  shall,  from  time 
to  time,  correct  all  errors  which  he  discovers 
In  the  tax  list  and  duplicate,  either  In  the 
name  of  the  person  charged  with  taxes  or  as- 
sessments, the  description  of  the  lands  or  oth- 
er property,  or  when  property  exempt  from 
taxation  has  been  charged  with  tax,  or  In  the 
amount  of  such  taxes  or  assessments,  *  *  * 
and  If  at  any  time  the  auditor  discovers  that 
any  erroneous  taxes  or  assessments  have  been 
charged  and  collected  In  previous  years,  be 
shall  call  the  atientibn  of  tbe  coun^  commis- 
sioners thereto,  at  any  regular  or  special  ses- 
sion of  the  board,  and  If  tbe  commissioners 
find  that  taxes  or  assessments  bave  been  so 
erroneously  charged  and  collected,  they  shall 
order  the  auditor  to  draw  bis  warrant  on  the 
county  treasurer,  in  favor  of  the  person  or 
persons  paying  the  same,  for  the  full  amount 
of  taxes  or  assessments  so  erroneously  char- 
ged and  collected,  and  the  county  treasurer 
shall  pay  the  same  out  of  any  surplus  or  un- 
expended funds  in  the  county  treasury.  •  •  *" 

A  brief  history  of  the  transaction  discloses 
that  the  relator  obtained  her  title  to  the  real 
estate  In  question  in  September.  1889,  and 
soon  thereafter  began  the  erection  of  a  dwell- 


ing house  thereon,  which  was  completed  about 
tbe  1st  day  of  June  followhig  (1890).  In 
March,  1890,  that  being  the  year  of  tbe  deceti- 
nial  appraisement  of  real  estate  In  Ohio,  the 
decennial  appraiser  for  the  district  in  which 
the  property  was  situated  entered  upon  his 
duties.  Later  on  the  annual  appraiser  for 
1890  entered  upon  bis  duties.  It  Is  part  of 
this  latter  officer's  duties,  under  section  2753, 
Rev.  St,  to  "return  a  Ust  of  all  new  build- 
ings," etc.,  "*  •  •  the  value  of  which  shall 
not  have  been  previously  added  to  •  •  • 
the  valuation  of  the  land  on  which  such  struc- 
tures bave  been  erected.  ♦  •  And  in 
discharging  hla  duty  in  this  regard  he  return- 
ed the  building  in  course  of  erection  on  tbe  re- 
lator's lot  as  an  unfinished  structure,  fixing 
tbe  tax  value  at  $1,500;  and  this  sum  was 
added  to  tbe  previous  value  of  the  land  ($800), 
oaaklng  a  total  of  $2,300,  upon  which  she  paid 
taxes  for  that  year.  The  decennial  appraiser, 
although  he  entered  on  the  discharge  of  bis 
duties  earlier,  did  not  finish  them  and  make 
his  return  until  l>ecember,  1800,  and  then  re- 
turned the  value  of  the  building  at  $2,800,  or 
$1,300  more  than  the  annual  assessor  had 
valued  it  Tbe  next  year  (1891)  tbe  annual 
assessor  made  tbe  following  return  as  to  this 
property:  "Total  valuation  of  structure,  $3,- 
500;  partial  value  reported  last  year,  $1,500; 
amount  to  be  added  *  *  •  for  new  struc- 
ture, $2,000."  The  form  of  tbls  return  dis- 
closes that  tbe  annual  appraiser  for  1891  In 
appraising  the  relator's  property  entirely  ig- 
nored the  appraisement  made  the  preceding 
year  by  tbe  decennial  appraiser,  whereas  he 
should  have  taken  it  as  the  basis  for  his  ap- 
praisement and  return;  for  It  is  quite  clear 
tliat  tbe  decennial  appraisement  of  1890  fixed 
tbe  valne  of  tbe  property,  which  could  not  be 
increased  by  the  annual  appraiser  for  tiie  year 
following,  imless  a  new  building  or  structure 
had  In  the  meantime  been  placed  on  It  When 
tbe  county  auditor  came  to  make  up  bis  tax 
list,  be  took  the  return  of  tbe  decennial  ap- 
praiser for  1890  as  hla  basis,  and  Ignored  that 
of  the  annual  appraiser  for  1890.  The  result 
was  that  be  added  the  $2,000  returned  by  the 
annual  appraiser  for  1891  to  tbe  value  of  the 
decennial  appraisement  for  1890,  thus  Increas- 
ing by  $2,000  the  valuation  of  relator's  proper- 
ty over  tbat  fixed  by  the  decennial  appraiser. 
On  tbls  increased  valuation  she  has  paid  taxes 
ever  since.  Now,  It  Is  manifest  tbat  this  ac- 
tion by  the  auditor  was  erroneous;  that  is,  he 
unwarrantably  added  $2,000  to  tbe  value  of 
relator's  property,  unless  a  building  or  struc- 
ture of  that  value  bad  been  placed  thereon 
after  It  bad  been  appraised  by  the  decennial 
appraiser  In  1890,  and  before  the  appraisal  by 
the  annual  appraiser  in  1891.  Tliat  this  was 
not  done  is  a  conceded  fact  It  is  therefore 
clear  that  $2,000  was  in  tbe  year  1891  errone- 
ously added  to  the  value  of  relator's  property, 
and  still  remains,  and  that  ever  since  It  was 
thus  added  she  has  paid  taxes  thereon.  This 
was  not  a  fundamental  error,  in  any  sense  of 
tbat  term.   Tbe  addition  was  not  made  by' 
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reason  or  any  mistaken  notion  that  the  rela- 
tor was  legally  chargeable  with  the  additional 
?2,000.  It  was  the  result  of  Inadrerteoce  on 
the  part  of  some  one  of  the  public  officers 
charged  with  a  duty  In  respect  of  bringing 
property  on  the  tax  list  of  the  county  for  tax- 
ation. The  relator  Is  In  no  wise  chargeable 
with  the  error,  and  the  plainest  principles  of 
Justice  plead  in  her  behalf. 

Counsel  for  the  auditor,  however,  without 
denying  either  the  fact  that  the  relator's  prop- 
erty was  thus  overralued,  or  the  manner  in 
which  it  was  done,  contend  that  it  was  not 
the  duty  of  the  auditor,  imder  section  1038, 
Rev,  St,  to  correct  the  error,  because  all  the 
facta  necessary  to  enable  him  to  make  the 
correction  do  not  appear  In  the  records  of  his 
office.  It  is  true  that  some  of  the  facta  neces- 
sary In  this  case  to  show  the  error  must  be 
ascertained  from  other  sources.  This  objec- 
tion, however,  we  do  not  regard  as  conclusive. 
If  aJI  the  data  necessary  to  correct  the  error 
appear  on  the  records  of  the  auditor's  office, 
the  duty  of  correction  may,  of  course,  be 
readily  and  unhesitatingly  discharged,  where- 
as. If  some  of  the  facts  must  be  gathered  from 
other  sources,  the  auditor  might  be  warrant- 
ed In  proceeding  with  caution,  and  to  re- 
quire convincing  proof  of  the  facta  on  which 
the  alleged  error  may  be  based.  The  statute 
Itself  does  not  require  the  correction  to  be 
founded  on  facts  of  record  in  the  auditor's  of- 
fice; and  as  Its  provisions,  In  aa  far  as  they 
authorize  relief  against  unjnst  taxation,  may 
be  regarded  as  remedial  In  their  nature,  we 
perceive  no  sufflclent  reason  for  restricting 
their  operation  in  such  cases  by  a  construction 
that  would  deny  relief  except  on  record  evi- 
dence. It  has  always  been  held,  In  making 
additions  to  the  tax  list,  that  a  county  audi- 
tor may  act  upon  information  obtained  from 
other  sources,  and  we  see  no  sufficient  reason 
why,  upon  the  facts  thus  obtained,  he  may 
not  just  as  well  afford  relief  against  unjust 
taxation;  nor  can  we  find  anything  to  mili- 
tate against  this  conclusion  in  the  cases  of 
Ohio  V.  Montgomery  Co.  Com'rs,  31  Ohio  St 
271,  Insurance  Co.  v.  Cappellar,  38  Ohio  St. 
660,  or  State  v.  Ralne,  47  Ohio  St  447,  25  N. 
E.  64.  Judgment  affirmed. 


(61  Oblo  St.  11) 

SPEYEK  et  al.  v.  BAKER. 
(Supreme  Court  of  Ohio.    Oct  11,  l89a) 
Bauc  of  Chattbl  PaoPEBTr* —  Pathbnt  is  Is- 

BTAIXHINTS— TiTLl  TORbHAIIT  IN  VlNDOR 

—Rights  ov  Parties. 
1.  Sales  of  chattel  property,  to  be  paid  for 
in  whole  or  in  part  in  installments,  on  condi- 
tion that  it  aball  belong  to  the  purchaser  when 
the  amount  paid  thereon  shall  be  a  certain 
sum,  or  the  value  of  the  property,  the  title  to 
remain  in  the  vendor  nntil  such  amount  shall 
be  paid,  are,  when  made  subsequent  to  the  act 
of  May  4,  18S5  (82  Ohio  Laws,  23S),  now  sec- 
tions 7918-72,  791»-73.  of  the  Revised  Stai- 
ntes,  governed  by  the  provisions  of  that  stat- 
ute; and  the  rights  of  the  purchaser  under 
the  statute  are  unaffected  by  the  execution  of 
a  mortgage  on  the  property  at  the  time  of  the 


sale  to  Kcnre  Installments  of  the  purdiase 

price. 

2.  Where  a  pnrchaser  at  such  sale  has  made 
payments  on  the  property,  he  is  entitled  to  its 
possession,  though  in  default  as  to  other  in- 
stallments, until  there  shall  be  refunded  or  ten- 
dered back  the  amount  so  paid,  less  a  reasona- 
ble compensation  for  the  use  of  the  property 
and  for  any  damage  done  to  it  while  in  his  pos- 
session; and  the  amount  which  he  is  so  entitled 
to  have  refunded  should  be  awarded  him  aa 
damages  when  the  property  Is  taken  in  replev- 
in at  the  suit  of  the  vendor. 

(^Ilabna  by  the  Court) 

Error  to  circuit  court,  Hamilton  county. 

The  original  action  was  replevin  brought 
by  Speyer  ft  Go.  agalDst  Margaret  Baker 
before  a  Justice  of  the  peace  In  Hamlltoa 
coun^  to  recover  posseaslon  of  a  lot  of  bonse- 
bold  goods.  In  the  court  of  common  pleas, 
on  appeal,  where  larae  was  Joined  on  tiie 
plalntUtB*  right  of  possession,  the  verdict  and 
Judgment  were  In  tbebr  favor.  Tbat  Judg- 
ment was  reversed  by  tiie  ctrcnlt  coturt,  and 
plaintiffs  bring  error.  Affirmed. 

The  record  shows  that  Speyer  ft  Co.,  whose 
bu^ness  was  that  of  selling  household  furni- 
ture on  the  Installment  plan,  sold  In  that  way 
to  the  defendant  goods  of  that  kind  to  the 
amount  of  $885.55  ou  the  31st  day  of  May, 
1893,  and  on  the  Sd  of  July,  1893,  other 
goods  of  a  like  kind  to  the  amount  of  $18.75. 
Upon  the  first  of  these  purchases  the  de- 
fendant paid  in  cash  the  sum  of  |100,  and 
agreed  to  pay  the  balance  in  weekly  install- 
ments of  $7.50  each;  and  upon  the  other 
purchase  she  paid  $5  In  cash,  the  payment 
of  the  balance  to  'be  made  in  weekly  Install- 
ments of  $1.50  each.  At  the  time  of  each 
sale  a  chattel  mortgage  was  taken  by  the 
plaintiffs  ou  the  goods  sold,  which  was  duly 
filed  In  the  proper  office.  These  mortgages  are 
alike  In  all  respects,  except  In  the  amounts 
and  the  description  of  the  property.  The 
following  Is  a  copy  of  the  first  one,  omitting 
the  description,  which  Is  unimportant  in  the 
consideration  of  the  case:  "This  agreement, 
made  and  entered  Into  this  thirty-first  day  of 
May,  1893,  by  and  between  Margaret  Baker, 
of  Cincinnati,  party  of  the  first  part,  and 
Speyer  ft  Co.,  of  Cincinnati,  Ohio,  of  the  sec- 
ond part  wltnesseth  that  the  said  party  of 
the  first  part  In  consideration  of  eight  hun- 
dred and  eighty-five  and  fifty-five  one  hun- 
dreths  dollars  to  her  paid  by  Speyer  ft  Co., 
the  receipt  of  which  is  hereby  acknowledged, 
does  hereby  bargain,  sell,  and  convey  to  the 
said  Speyer  ft  Go.  and  assigns  the  following 
described  personal  propoiy,  now  situated  and 
being  In  and  located  at  104  Garfield  place, 
city  of  Cincinnati,  county  of  Hamilton,  state 
of  Ohio,  to  wit:  [Here  follows  a'descrlpdou 
of  the  property.]  To  have  and  to  hold  the 
same  to  the  use  of  the  said  Speyer  ft  Co., 
and  assigns:  provided,  nevertheless,  that 
whereas,  the  said  party  of  the  first  part  Is 
Indebted  to  the  said  Speyer  ft  Co.  In  the 
sum  of  eight  hundred  and  eighty-five  and  fif- 
ty-five one-hundredths  dollars:  Now,  If  the 
said  party  of  the  first  part  shall  pay  to  aald 
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Speyer  &  Oo.,  at  their  offlca  in  eald  dty  of 
CfDclnnatl.  the  said  mm  of  eight  hundred 
and  elghty-flTe  and  flf  ty-flve  one-taimdzedllis 
dollars,  one  hundred  dollars  thereof  at  ono^ 
and  the  balance  In  weekly  Installments  of 
seven  and  Qtty  one-hnndredths  dtdlara  eaeht 
payabto  on  Batarday  of  each  and  erery  week; 
commencing  for  the  drat  payment  on  Jons 
17,  1898,  exc^  as  herein  mentioned  below: 
It  b  hereby  onderstood  and  M^eed  thai; 
aside  from  the  above  agreement;  said  Biar- 
garet  Baker,  party  of  the  first  part;  shall  on 
September  1,  1883.  pay  to  Bpeyer  &  Ca,  parw 
ty  of  the  second  part,  the  sum  of  one  hundred 
dollars,  said  amount  to  be  credited  to  tUa  mort- 
gage,—until  the  said  snra  of  eight  bmidred 
and  elghty-flTe  and  fifly-flve  one-bondiedths 
doUars  Is  paid,  .then  this  conr^ance  shall 
be  Toldy  otherwise  to  be  and  remain  In  CoU 
force.  And  the  said  party  of  the  first  part 
hereby  agrees  that.  In  case  of  deCault  of 
payment  of  any  weeUy  instalhnent  on  the 
day  on  which  It  shall  become  due,  the  whide 
■am  then  unpaid  on  this  agr»ment  shall  In 
such  case  Immediately  become  doe  and  pay- 
able. And  the  said  party  of  the  first  part 
covenants  and  agrees  that  she  will  Insure 
the  said  pn^jierty  for  not  less  Oian  eight  hun- 
dred and  elghl7-flTe  and  fifty-five  one-hnn- 
dredths doUara,  and  keep  the  same  Insured 
during  the  continuance  of  thla  agreement, 
and,  If  she  neglects  or  falls  to  do  so,  then 
the  said  Speyer  &  Oo.  may  Insure  the  same 
*at  the  expense  of  the  undersigned,  and  In  case 
of  kMs,  If  any,  payment  shall  be  made  to 
the  said  Speyer  &  Oa,  for  the  uses  and  pur- 
poses herein  mentioned;  that  she  will  not 
pramlt  the  said  property,  or  any  part  thereof, 
to  be  Injured,  spoiled,  or  damaged;  that  she 
will  ke^  the  same  In  good  order  and  repair; 
and  tbat  she  will  not  sell,  pledge,  or  others 
wise  dispose  of  siUd  property,  or  any  part 
thereof,  or  atten^tt  to  do  so.  And  tb»  said 
par^  of  the  first  part  further  covenunia  and 
agrees  that  on  detaidt  ot  payment  of  ai^  of 
said  InsteUments  or  payments,  or  on  any  sale 
or  pledge,  or  attonpt  to  sdl  or  pledge  or  dfa* 
pose  of  said  goods  and  chattds,  or  any  part 
of  them,  or  to  remove  them,  or  any  part  of 
them,  from  the  county*  or  from  their  location, 
or  upon  aiqr  selsnve  of  them,  or  any  part  of 
than,  hs  process  of  law,  or  npmi  any  failure 
to  oonq^ly  wlfli  the  said  provlstons  as  to  In- 
surance, or  U  the  said  Speyer  &  C3o.  shall 
at  any  time  deem  themselves  In  danger  of  loa- 
ing  the  said  property,  or  any  part  thereof,  or 
If  they  shall  at  any  thne  deem,  ttionselves 
Insecure  as  to  the  safety  or  proper  treatment 
of  said  property,  or  any  part  thereof,  or  upon 
any  failure  to  keep  anch  chattds  In  proper 
order  and  repair,  or  In  case  the  said  party  of 
the  first  part  shall  suffer  such  chattels  to  be 
Injured,  soiled,  or  damaged,  except  the  usual 
wear  and  tear,  or  in  case  said  party  of  the 
first  part  shall  fail  or  refuse  to  permit  said 
E^peyer  ft  Co.,  or  any  of  their  agents,  at  any 
and  all  times  to  see  and  examine  said  prop- 
erty, or  upon  any  breach  of  any  covouint  or 


covoiantB  of  Ihls  i^reeanoit  tiMa  the  said 
Speyer  ft  Go.  may,  without  demand,  which 
Is  hereby  waived,  take  the  same  Into  their 
possession,  and  dfqiose  ot  them  at  any  time 
thereafter,  at  public  or  .private  sale,  as  In 
their  Judgment  may  seem  bes^  herel^  waiv- 
ing all  demands  for  payment  of  the  amount 
due  on  within  agreonen^  and  any  and  all 
notice  of  the  time  and  place  of  said  sale;  and 
the  said  Speyer  ft  Go.  are  hereby  authorised 
at  such  sale  to  purchase  nioh  portion  ot  said 
goods  and  chattds  as  they  may  deem  best, 
and  out  of  the  proceeds  of  sale  to  pay— First, 
the  reasonable  cost  and  expense  of  taking 
and  keeping  and  selling  tiie  same.  Including 
attorney's  fees;  second,  the  amount  of  prln- 
dpal  and  interest  that  BbaU  be  due  and  un- 
paid tiiereon;  third,  the  balance,  if  any,  to 
said  party  of  the  first  part  And  the  under- 
lined waives  any  and  all  notice  of  the  ex* 
erdse  by  Bpeya  ft  Go,  erf  the  rights  reserved 
to  them  under  thla  agreemoit  In  iritaess 
thereof  fbe  uld  Margaret  Baker  has  herenn* 
to  set  her  hand  the  day  and  year  first  above 
written.  Margaret  Baker." 

The  record  also  shows  that  the  d^endant 
paid  her  weekly  Installments  on  both  pur* 
chases  nntn  her  payments,  including  the 
amounts  paid  at  Qie  times  of  the  purchases, 
amounted  In  the  aggregate  to  the  sum  of 
$ZSiJSO.  The  last  payment  was  snaite  on  the 
Ist  day  of  November,  1893,  when,  becoming 
nnaUe  to  pay  further,  she  consulted  coun- 
sel, who  sought  an  adjustment  with  the  plain- 
tiffs on  the  basis  that  she  Tras  entitled  to  a 
return  of  part  the  amount  she  had  paid 
before  she  could  be  compelled  to  surrender 
the  property.  The  plalntUfs  dedlned  to  en- 
tertain the  proposition,  and,  without  having 
paid  or  offered  to  pay  the  defendant  any  part 
of  the  sum  they  had  received  from  her, 
brought  the  suit  before  the  Justice. 

It  appears  from  the  blU  of  exeepticma  13iat, 
on  the  trial  In  the  common  pleas,  evidence 
WMB  given  whldi  fairly  tended  to  prove  that 
when  the  salea  were  made  to  tlu  defendant  it 
was  verbalty  agreed  between  the  parties 
Oiat  the  goods  should  remain  the  property 
of  the  plaintiffs  until  the  purchase  jnlce 
should  be  fully  paid,  and  should  become  the 
property  of  ttie  defendant  only  upon  such 
payment  being  made.  Upon  the  conclusion 
of  the  testbnony  the  defendant  requested  the 
court  to  give  In  chai^  to  the  Jury  each,  of  the 
followbig  instructitma:  "(1)  If  the  Jury  find 
trom  the  evidence  that  the  transaction  be- 
tween tbe  parties  was  in  the  nature  of  a 
conditional  sale  (1.  e.  that  the  goods  were 
bought  on  the  Installment  plan,  to  be  paid 
for  in  whole  or  in  part  in  installments,  and 
that*  the  purchaser,  the  defendant,  was  not 
to  become  1^  owner  of  them  imtil  paid  for 
In  full),  even  though  lOie  did  sign  -the  in- 
strument which  purports  to  be  a  chattel  mort- 
gage, if  signed  at  the  time  of  the  transac- 
tion, and  if  the  Jury  find  that  she  did  actually 
pay  ft>r  them  in  part  in  installments,  and 
that  Uie  plaintlffli  took  possession  of  the  goods 
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without  teuderlDg  or  refunding  to  tbe  de- 
fendant tlie  sum  or  sums  of  money  so  paid, 
or  any  part  of  them,  you  will  find  that  tbe 
defendant  was  entitled  to  the  posBesalon  of 
the  property  at  the  commencement  of  this 
suit,  and  yonr  verdict  shall  be  for  the  defend- 
ant (2)  If  the  jury  find  for  the  defendant, 
the  right  of  possesalon  In  the  property  being 
the  only  Interest  claimed  by  the  d^endant, 
the  jnry  will  further  determine  the  value  of 
this  possessory  Interest;  and,  In  estimating 
the  value  of  this  interest,  it  will  be  iKcesaary 
to  consider  the  total  amounts  of  money  paid 
by  the  defendant  to  the  plalntUfs  in  p^- 
ment  of  the  bill  of  goods,  and  deduct  there- 
from what  the  jury  may  consider,  from  the 
testimony,  to  be  a  reasonable  compensation 
for  the  use  of  the  goods  frnn  the  time  the 
goods  were  purcOiased  to  the  time  they  were 
taken  from  the  defendant's  possession,  which 
compensation  shall  in  no  case  exceed  fifty  per 
cent  of  the  total  amount  paid.  The  re- 
mainder after  the  above  deduction  will  be  the 
value  of  the  defendants  interest  (3)  If  the 
jury  find  for  the  defendant,  they  will  also 
assess  to  her  sudi  damages  for  the  takii^ 
and  detention  of  said  property  as  they  think 
right  and  pn^»ar,  and  such  other  damages  as 
tbe  evidence  may  show  were  suffered  by  the 
defendant"  The  court  declined  to  give  either 
of  these  Instmctlcms,  and  charged  tiie  jury 
*'that  dedslons  had  been  rendered  in  the  com- 
mon  pleas  court  boldli^  that  a  chattel  mort- 
gage of  the  kind  In  this  case  does  not  come 
within  the  purvtew  of  sections  7913-72,  7913- 
73,  of  the  Revised  Statutes,  and  by  which  de- 
cisions the  court  felt  Itself  bound,  and  there- 
fore directed  the  Jury  to  return  a  verdict  for 
the  plaintiffs,  with  one  cent  (Ic)  damages." 
TbB  defendant  duly  entered  her  exceptions  to 
tbe  charge,  and  to  the  refusal  of  the  instruc- 
tions requested.  A  verdict  was  returned  in 
conformity  with  the  charge,  a  motion  for  a 
new  trial  overruled,  and  Judgment  rendered 
on  the  verdict  That  Judgment  was  reversed 
by  the  circuit  court  for  error  "In  refusing 
to  charge  the  Jury  as  requested  by  the  de- 
fendant  below,  and  In  directing  tbe  Jdry  to 
return  a  verdict  for  the  plaintiffs  below." 
The  case  Is  here  for  review  on  this  record. 

Outcalt  &  Granger  and  Ramsey,  Maxwell 
&  Ramsey,  for  plalntUfa  In  error.  Charles  C 
Benedict  for  defendant  In  error. 

WILLIAMS,  J.  (after  stating  tbe  facts).  The 
contention  In  this  case  relates  to  the  applica- 
bility to  the  transactions  Involved  of  the  act  of 
May  4, 1885  (82  Ohio  Laws,  238).  now  sections 
7913-72,  7ftl3-73,  of  the  Revised  Statutes.  The 
statute,  In  terms,  applies  to  all  sales  of  chat- 
tels, "to  be  paid  for  In  whole  or  In  part  In 
Installments,  on  condition  that  the  same  shall 
belong  to  the  person  purchasing  the  same 
whenever  the  amount  paid  shall  be  a  certain 
sum,  or  the  value  of  the  property,  the  title 
to  remain  In  the  vendor  until  such  sum,  or  the 
value  of  such  property  or  any  part  thereof 


Shan  have  been  paid.**  And  it  Is  made  unlaw- 
ful for  any  vendor  of  chatty  pn^rty  so  aoSA, 
for  bis  i^ent  or  servant,  to  take  possession 
of  said  pn^erty  without  tendering  or  refund- 
ing to  the  purchaser  the  sum  or  sums  of  mon- 
ey BO  paid  after  deducting  therefrom  a  rea- 
sonable compensation  for  the  use  of  such 
pn^>erty,  which  shall  in  no  case  exceed  fifty 
per  cent  of  the  amount  so  paid,  anything  In 
the  contract  to  the  contrary  notwlttistandlng, 
and  whether  anch  condititm  be  e^ieased  In 
such  otmtract  or  not  unless  audi  pn^terty  has 
been  broken  or  actually  damaged,  and  thm 
a  reasonaUe  compensation  for  such  breakage 
or  damage  shall  be  allowed."  Thcare  was  evi- 
dence at  the  trial,  thou^  It  was  not  without 
conflict  from  which  tbe  Jury  mi^t  have 
found  that  the  sales  made  by  tbe  plaintiffs  to 
the  defendant  of  the  property  In  question  were 
conditional  salei^  of  tbe  character  defined  by 
the  statute;  and  the  Instructions  which  were 
requested,  but  refused  by  tbe  court  were  to 
the  effect  that  If  the  Jury  should  find  the 
sales  to  be  of  that  nature,  the  defendant's 
rights  under  the  statute  ymn  unaffe<lted  by 
the  mortgages  i^ven  to  secure  Installments 
of  the  purchase  price  of  tiie  prcq>er^.  The 
refusal  to  so  cha^^e,  and  tlie  diarge  given, 
pear  to  be  placed  jxpon  the  ground  that  the 
mortgages  rendered  the  statute  Inapidicable; 
and  that  Is  tbe  position  takoi  by  counsel  for 
tbe  plaintiffs  In  error,  who  express  some  ap- 
prelienslon  that  any  other  holding  would  dis- 
courage sales  on  credit  and  nnsettie  chatteT 
mortgage  Becnrities.  We  see  no  good  ground 
for  giving  tbe  mortgages  the  ^ect  claimed  for 
them,  nor  any  suffldoit  cause  for  the  tappn- 
henslon  expressed.  Bona  fide,  absolute  sales 
of  chattel  property  are  not  within  the  opera- 
tion of  the  statute;  neither  are  mor^agea 
made  in  good  lUtltb  to  secure  tbe  purchase 
price  of  property  sold  at  such  a  sale,  nor 
mortgages  made  In  good  faltb  on  prc^>erty 
owned  by  the  mortgagor  to  secure  a  valid 
debt  arising  otherwise  than  upon  a  condition- 
al sale  of  the  property.  But  tbe  rights  of 
parties  to  all  conditional  sales  of  personal 
^operty,  as  defined  by  tbe  statute^  are  ccm- 
trolled  by  Its  provisions,  and  we  find  noth- 
ing txk  the  statute  which  indicates  an  inten- 
tion that  those  rights  should  be  clianged  or 
affected  In  any  way  by  the  vendor  taking  a 
mortgage  on  tbe  pn^erty.  On  the  contrary, 
the  statute  appears  to  have  carefully  guarded 
against  that  result  It  preserves  in  explicit 
terms  to  the  purchase'  at  such  a  sale  the  bene- 
fits of  its  provl^ns.  even  against  express 
stipulation  In  the  contract  to  tbe  contrary, 
and  though  the  contract  be  put  In  su^  form 
that  tbe  conditional  character  of  the  sale  Is 
not  shown.  The  policy  of  tbe  statute  In  this 
respect  seems  manifest  Purchasers  on  this 
plan  are  usually  persons  of  small  means,  and 
unable  to  pay  except  in  installments;  and 
such  sales  ar^  partiy  on  that  account  made 
at  prices  in  excess  of  those  <AarRed  in  other 
cases.  Payment  of  part  of  the  Installments 
may  amount  to  more  than  the  actual  worth 
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of  tlie  property;  and,  on  account  of  the  trn- 
ooiuclotiable  advantEige  which  the  vendor 
would  otherwise  have,  by  taking  the  property 
and  retaining  the  money  paid,  the  legislature 
deemed  It  proper  to  adopt  the  equitable  ride 
of  adjostnieut  prescribed  by  the  statute.  Th&t 
rule,  when  properly  observad,  will,  we  be- 
lieve, be  found  fair  and  Just  to  both  parties. 
At  all  erents,  It  enters  Into,  and  becomes  a 
part  of,  every  contract  of  conditional  sale 
made  after  Its  adoption,— as  much  so  as  U  ex- 
pressly embodied  therein.  And  It  Is  obvious 
that  the  statute  would  fall  of  its  purpose,  if 
any  instrument  which  the  vendor  might  choose 
to  exact  at  the  time  of  the  sale  could  preclude 
an  inquiry  Into  the  real  nature  of  the  transac- 
tion, or  deprive  the  purchaser  of  the  ben^t 
of  Its  provisions. 

It  Is  urged  that  the  defendant  in  this  case 
li  sufficiently  protected  against  a  forfeiture  of 
the  property  by  accounting  clauses  In  the 
mortgages,  which  require  the  plalntlfts,  on 
sale  of  the  property  by  them,  to  pay  the  de- 
fendant any  balance  that  may  remain  after 
the  satisfaction  of  their  claims.  If  these 
clauses  were  given  that  effect,  it  is  not  per- 
ceiTed  how  they  cotild  prevent  the  application 
of  tb.e  statute  to  the  transactions  between 
the  parties.  If  they  were  in  fact  conditional 
sales,  wiOiin  its  meaning,  or  affect  the  rights 
of  the  parties  under  it  Bnt  the  accounting 
clauses  are  accompanied  by  otliers  which 
anttiorln  the  idalntlffs  to  take  the  property 
from  the  possession  of  the  defendant  when- 
ever they  deem  It  necessary,  and,  without  no- 
tice of  any  kind,  to  sell  the  same  at  private 
sale  to  themselves  for  any  price,  and  upon  any 
terms  they  may  choose  to  fix.  These  neces- 
sarily raider  nugatory  the  accotmtlng  clauses; 
for,  as  the  sale  would  take  place  without  no- 
tice, there  would  be  no  bid  but  that  of  the 
plaintiffs,  and  it  Is  unlikely  that  would  ex- 
ceed the  balance  of  thebr  claim.  The  formali- 
ty of  a  sale  could  amount  to  nothing  but  an 
idle  ceremony.  Nor  Is  tt  apparent  how,  un- 
der any  contract  of  conditional  sale,  the  con- 
tinued dominion  and  control  of  the  voidor 
over  the  property  could  be  more  complete  and 
absolute  tban  was  retained  by  the  plaintiffs 
under  these  mortgages,  nor  what  benefldal 
ownersfa^  vnw  vested  hi  the  defendant,  be- 
yond that  of  any  conditional  vendee.  But 
Owse  and  other  dausea  of  the  mortgages  are 
important  only  as  they  may  serve  to  throw 
ll^t  <m  what  W88  the  true  character  of  the 
sales. 

The  cases  of  Wnrmaer  v.  Slvey,  62  Mo.  App. 
424,  and  Dailey  t.  Hannfaeturteg  Co.,  88  Mo. 
301,  (dted  by  counsel,  do  not  raise  the  ques- 
tions presented  In  this  case.  There  was  noth- 
ing present  In  cdtiier  of  those  cases,  except  an 
absolute  sale,  and  a  mortgage  for  part  of  the 
purchase  money.  The  bedding  Is  that  **where 
there  Is  an  absolute  ssle.  and  the  vendor  ot 
chattels  receives  part  of  the  purchase  price, 
and  takes  a  chattel  mortgage  to  secure  the 
uiqiaid  balance,  sectlonB  G180,  6181,  Bev.  St. 
1888,  bare  no  application  to  the  tnmsaction, 


and  upon  default  the  mortgagee  can  replevin 
the  goods  without  tendering  back  the  sum 
paid  on  the  purchase  price."  By  our  statute, 
in  cases  of  conditional  sales  a  purchaser  who 
has  made  one  or  more  payments  upon  the 
property  Is  entitled  to  its  possession,  notwith- 
standing his  failure  to  make  further  payment, 
until  the  seller  refunds  or  tenders  back  the 
amount  so  paid,  less  a  reasonable  compen- 
sation for  Its  use  and  for  any  damage  to  it. 
The  compensation  allowed  the  seller  for  the 
use  of  the  property  Is  in  no  case  to  exceed 
50  per  cent,  of  the  amount  received  by  him 
from  the  purchaser.  The  sum  which  the  pur- 
chaser Is  so  entitled  to  have  refunded  consti- 
tutes the  value  of  his  right  of  possession,  and 
should  be  awar:3ed  him  as  damages  when  the 
property  Is  taken  In  replevin  at  the  suit  of  the 
vendor  before  the  amount  has  been  refunded. 
Judgment  affirmed. 

(59  Ohio  St.  ly 
PHILLIPS  V.  McCONIOA. 
(Supreme  Coort  of  Ohlo^   Oct  11.  1888.) 
AoTioN  TO  Bbcovbr  Monbt— Patmknt  bt  Bxbod- 

TOH  TJNDSB  MlSTAKB— LaPSBD  LBSAOT 

— Adopted  Child. 

1.  An  action  to  recover  back  money  paid  out 
by  an  executor  upon  distribation,  by  mistake, 
1b  properly  broneht  in  the  name  of  such  execa- 
tor  in  his  official  capacity. 

2.  Money  voluntarily  paid  by  an  execut<H', 
upon  distnhution,  to  one  not  entitled  to  receive 
the  same,  under  a  mistake  of  his  rights  and 
duties  &  execQtor,  there  being  no  mistake  of 
fact,  cannot  be  recovered  back. 

3.  When  a  legatee  dies  before  the  testator, 
the  legacy  lapses  unless  such  legatee  was  a 
child  or  other  relative  of  the  te8tat<»,  and 
left  issue  surviving  the  testator,  as  provided  in 
section  5071,  Rev.  St  An  adt^ted  child  Is 
not  such  issue, 

4.  An  adopted  child  Is  enabled,  by  section 
8140,  Rev.  St.,  to  InheTlt  from  its  adt^ter,  bnt 
not  through  him,  from  his  ancestors. 

(Syllabus  by  the  Cteurt.) 

Error  to  circuit  court,  Morrow  county. 

Action  by  William  L.  Phillips,  executor, 
against  Myrtle  S.  Mc(3onlca,  guardian,  to  re- 
cover money  paiA  out  by  mistake.  From  the 
judgment  of  the  circuit  court  reversing  a 
judgment  In  his  favor  by  the  common  pleas, 
^aintifl  brings  error.  .Affirmed. 

On  the  8th  day  of  August,  189S.  Wllllaim  L. 
IMiUllps,  as  executor  of  the  last  will  and  tes- 
tament of  Thomas  H.  Madden,  deceased,  filed 
his  petition  In  the  court  of  common  pleas  of 
Morrow  county  agahist  Myrtle  S.  McConlca, 
as  guardian  of  Mary  B.  McContca,  a  minor, 
which  said  petition  is  In  the  words  and  figures 
following:  'Tlalntiff  says  that  Thomas  H. 
Madden  died  on  or  about  the  twenty-first  day 
of  August,  1881,  leaving  a  last  will  and  testa- 
ment which  said  will  was  duly  filed  and  ad- 
mitted to  probate  by  the  probate  court  of 
Mottow  county,  Ohio,  on  the  ninth  day  of 
September,  1801.  That  said  will  named  plain- 
tiff as  the  executor  thereof,  and  that  he  was 
appointed  by  the  said  court  on  the  ninth  day 
of  September,  1881,  as  executor  of  the  last 
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win  and  testament  of  the  said  Thomas  H. 
Madden,  deceased,  and  Is  now  the  duly  qual- 
ified and  acting  executor  of  the  said  will  of 
the  said  Thomaa  H.  Madden,  deceased,  and 
brings  this  snlt  aa  such  execatqr.  That  said 
'win  contained  the  following  clause:  'I  here- 
by give  and  bequeath  all  the  residue  of  mj 
property  of  every  description,  moneys  and 
credits,  dne  me  at  my  decease,  or  belonging  to 
my  estate,  to  be  equally  divided,  one-half  to 
the  heirs  of  my  daughter  Befella,  deceased 
wife  of  John  McConlca,  namely,  Wllbert, 
Thomas,  and  Charles  McConlca.  and  Minnie 
McConIca  Fulton.*  That  said  Wllbert  Mc- 
Conlca died  on  or  about  the  tenth  day  of  Oc- 
tober, 1888.  leaving  no  heirs  of  his  body.  That 
the  said  WUbert  McConlca,  during  his  life- 
time, and  on  or  about  the  second  day  of 
May,  1888,  In  the  probate  court  of  Hancock 
county,  Ohio,  and  under  the  laws  of  Ohio, 
legaJIy  adopted  the  said  Mary  McConlca.  an 
Infant  That  the  said  Myrtle  S.  McConlca 
was  wife  of  the  said  Wllbert  McConlca  at  the 
time  of  his  deatti,  and  was  on  or  about  the 
seventeenth  day  of  December,  1891,  by  the 
probate  court  of  Morrow  county,  Ohio,  duly 
appointed  gnardian  of  the  said  Infant,  Mary 
McConlca.  That  on  the  twenty-fonrOi  day 
of  December,  1881,  under  a  mistake,  to  wit, 
believing  the  said  Infant,  Mary  McConlca, 
adopted  as  aforesaid,  Inherited  the  legacy  of 
Wllbert  McConlca  mentioned  in  that  clause 
of  the  wfll  set  forth,  plaintiff,  as  executor  as 
aforesaid,  paid  to  said  Myrtle  8.  McConlca,  aa 
guardian  of  the  said  Mary  McConlca,  the 
sum  of  $2S0.10w  That  he  paid  said  money  wi- 
der a  mistake  of  his  rights  and  duties  as  ex- 
ecutor, as  aforesaid*  and  which  he  was  under 
no  le^^  or  moral  obligation  to  pay.  Plain- 
tlfr  further  says  that  said  Infant,  Mary  Mc- 
Conlca, had  no  Ught  or  color  of  title  to  said 
legacy,  and  the  said  Myrae  S.  McConlca,  as 
guardian  as  aforesaid,  has  no  right  In  good 
conscience  to  retain  the  same.  That  plaintiff, 
on  the  twentieth  day  of  April,  1888,  and  as  soon 
as  he  dlseoYered  said  mistake,  demanded  of  the 
defendant  a  repayment  of  said  sum  to  him, 
which  demand  defendant  refused  and  stlD 
refuses,  and  wrongfnily  and  Illegally  with- 
holds the  same  from  this  plaintiff.  Where- 
fore plaintiff  prays  Judgment  against  said 
Myrtle  8.  McConlca,  as  guardian  as  afore- 
said, for  the  said  sum  of  9220.16,  tiie  amount 
so  paid  as  aforesaid,  with  interest  from  the 
twentieth  day  of  April.  1898,  and  for  aU  prop- 
er relief* 

To  this  petition  the  defendant  below  filed 
a  demurrer  on  the  grounds— First,  that  the 
plaintiff  had  no  legal  capacity,  as  executor,  to 
maintain  the  action;  and,  second,  that  the  p» 
titlon  did  not  state  facta  tnfflclent  to  consti- 
tute a  cause  of  action  In  favor  of  the  plaintiff 
and  agfUnst  the  defendant  The  court  overrul- 
ed the  demurrer,  and,  the  defendant  below  not 
desiring  to  furtoer  plead,  a  judgment  was  veor 
dered  against  the  defendant  below  for  the 
sum  claimed  in  the  petition;  to  all  of  which 
the  defendant  b^ow  excepted,  and  filed  her 


petition  in  error  In  the  circuit  court,  seeking 
to  reverse  the  judgment;  and  the  circuit 
court,  on  hearing,  reversed  the  judgment,  on 
the  ground  that  the  court  of  common  pleas 
erred  In  overruling  the  demurrer,  and  remand- 
ed the  cause  to  the  court  of  common  pleas 
for  further  proceedings  aci^)rdlng  to  law. 
Thereupon  Mr.  Phillips,  the  executor,  filed  his 
petition  in  this  court,  seeking  to  reverse  the 
Judgment  of  the  circuit  court,  and  to  have 
the  Judgment  of  the  court  of  common  pleas 

McConlca  &  Banker  and  S.  C.  Kingman, 
for  plaintiff  in  error.  L.  K.  Powell  and  J.  A. 
Carver,  for  defendant  in  error. 

BUREET,  J.  (after  stating  the  facts).  It 
Is  urged  by  defendant  below,  defendant  in 
error  here,  that  the  tfalntltf  below  had  no 
legal  capacity  to  maintain  the  action,  be- 
cause the  executor  is  personally  llaUe  to  the 
legal  distributees  for  the  moner  which  cams 
into  his  hands  as  such  executor,  and  for  the 
farther  reason  that  he  can  maintain  an  ac- 
tion In  his  own  personal  right  for  mhn^  of 
the  estate  jnongfully  distributed,  as  hdd 
In  Rogers  t.  Weaver,  6  Ohio.  536.  These  con- 
siderations are  not  snfilclent  to  cnt  ofl  his 
rii^t  to  maintain  the  action  as  execntor.  The 
money  paid  to  the  guardian  was  the  money 
of  the  estate,  and  an  executor  to  always  a 
proper  party  to  maintain  an  action  to  recover 
money  belonging  to  the  estate.  Other  exist- 
ing remedies  to  recover  mon^  wrongfully 
paid  out  do  not  exclude  the  remedy  by  action 
in  the  name  of  the  executor.  It  may  be  that 
the  executor  and  his  snrettes  have  become  in- 
solvent, and  In  such  cases  the  only  remedy 
that  is  effectiTO  and  avallaUe  to  the  proper 
distributees  Is  Iqr  an  action  In  the  name  of 
the  executor.  The  actl<m  was  therefore  prop- 
erly broni^t  in  his  name  as  executor. 

The  demurrer  further  raises  the  question 
as  to  whetiber  the  petttton  states  facte  suffi- 
cient to  otmstitute  a  cause  at  acticm  in  favor 
of  the  executor  i^alnst  the  guardian.  WU- 
bert McConlca,  the  legatee,  having  adopted 
Mary  McConlca,  an  Infant,  to^  ii^pd  proceed- 
Ings  In  the  probate  court,  died  ^tbont  Issue 
of  his  body  before  the  death  of  Thomas  H. 
Madden,  the  testetor.  The  legacy  to  WUbert, 
therefore,  lapsed,  unless  Mary  la  to  be  re- 
garded In  law  as  the  Issue  of  wnimt  WU- 
bert was  the  grandson  of  the  testator,  and  sec- 
tion 6971  of  the  Revised  Statutes  provides  that 
when  a  devise  of  real  or  personal  estate  Is 
made  to  any  child  or  other  relative  of  the 
testator,  and  such  child  or  other  rdaUve 
shaU  die,  leavbig  Issue  surviving  the  testator, 
such  Issue  shall  take  the  estete.  The  word 
"Issue"  In  this  section  means  chUd  of  the 
body,  or  heir  of  the  body,  of  the  deceased 
relative  of  the  testator,  and  does  not  Include 
a  child  adapted  by  such  decedent.  The  issue 
to  such  case  must  be  of  tiie  blood  of  the  tes- 
tator and  of  tbe  deceased  child  or  other  rel- 
ative by  birth.   Adoption  does  not  make  the 
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adt^ted  child  of  the  blood  of  Its  adopter  nor 
of  the  blood  of  his  ancestors. 

True,  section  3140,  Rer.  St,  provides  that 
racfa  adopted  child  "shall  be  to  all  Intents  and 
purposes  the  child  and  legal  heir  of  the  person 
so  adopting  hbn  or  her,  entitled  to  all  the 
lif^tB  and  privileges,  and  subject  to  all  the 
obligations,  of  a  child  of  such  person,  begot- 
ten in  lawful  wedlock."  But  this  Is  far  from 
providing  that  such  adopted  child  shall  be 
the  Issue  of  the  adopter,  and  of  his  blood  and 
of  the  blood  of  his  ancestors.  It  was  well 
said  in  Upson  t.  Noble,  85  Ohio  St  6&8,  that 
In  passing  the  adopting  statute  "the  legisla- 
ture was  dealing  with  personal  rights  and 
duties  growing  out  of  the  relation  of  parent 
and  child,  by  transferring  them  from  the 
natural  to  the  adopted  relation."  The  stat- 
nte  enables  the  adopted  child  to  Inherit  from 
its  adopter,  but  not  throagb  htm.  The  stat- 
ute does  not  make  the  adopted  child  the  heir 
of  the  ancestors  of  Its  adopter,  and  the  right 
of  the  adopted  child  to  Inherit  cannot  be  ex- 
tended beyond  where  the  statute  has  fixed  It. 
Tbe  statute  In  this  regard  must  be  strlctiy 
construed,  as  held  In  35  Ohio  St  658.  Adop- 
tion does  not  change  the  law  of  descent  and 
distribution  as  to  the  property  of  the  an- 
cestors of  the  adopter.  Qulgley  t.  Mitchell, 
41  Ohio  St  S75.  The  ancestors  of  the  adopter 
are  presumed  to  know  their  relatives  by 
blood,  and  to  have  them  In  mind  In  the  distri- 
bution of  their  estates,  either  by  wHl  or  de- 
scent but  they  cannot  be  expected  to  keep 
Informed  as  to  adoption  proceedings  in  the 
probate  courts  of  the  counties  of  this  state; 
and  to  allow  an  adopted  child  to  Inherit  from 
tbe  ancestors  of  the  adopter  would  often  put 
property  Into  the  hands  of  unheard  of  adopt- 
ed children,  contrary  to  the  wishes  and  ex- 
pectations of  such  ancestors. 

As  Mary  McConIca,  the  adopted  child,  was 
not  the  issue  of  Wllbert,  tbe  legacy  to  him 
lapsed,  and  the  guardian  of  Mary  was  not 
entlUed  to  receive  the  money  that  was  paid 
to  her,  as  such  guardian,  by  the  executor  on 
distribution  of  (he  estate,  and  the  money 
should  be  returned  to  him  by  the  guardian, 
unless  there  is  some  rule  of  law  to  prevent  It 

The  petition  sets  out  that  he  believed  that 
Mary  Inherited  the  legacy  of  Wllbert  and 
that  he  paid  the  money  to  the  guardian  un- 
der a  mistake  of  his  rights  and  duties  as  ex- 
ecutor, and  which  he  was  under  no  1^1  or 
moral  obligation  to  pay.  This  states  no  mis- 
take of  fact,  but  of  law.  So  far  as  the  peti- 
tion discloses,  he  knew  all  the  facts,  but  was 
mistaken  as  to  his  rights  and  duties;  that 
Is,  as  to  the  law  of  the  case.  In  Thompson 
T.  Thompson,  18  Ohio  St  78,  It  was  held  by 
tills  court  that  "mistake  as  to  the  law  of  de- 
scents, where  the  intention  In  making  a  deed 
was  to  vest  the  estate  conveyed  In  the  gran- 
tee, affords  no  ground  for  relief  In  equity." 

In  City  of  Cincinnati  v.  Gaslight  &  Coke 
Co.,  53  Ohio  St  278,  41  N.  B.  238,  this  court 
held  that  "a  payment  made  by  reason  of  a 
wrong  coDstracUoB  of  tbe  terms  of  a  con- 


tract is  not  made  under  a  mistake  of  fact 
but  under  a  mistake  of  law,  and,  If  voluntary, 
cannot  be  recovered  back."  The  payment 
as  disclosed  In  the  petition,  was  voluntary, 
and  not  under  duress,  and  not  under  mistake 
of  fact  and  In  such  cases  the  holdings  of  this 
court  have  been  that  no  recovery  can  be  had. 
Mays  V.  City  of  Cincinnati,  1  Ohio  St.  268;  City 
of  Marietta  v.  Slocumb,  6  Ohio  St  471;  Valley 
Ry.  Co.  V.  Lake  Erie  Iron  Co.,  46  Ohio  St.  44, 
18  K.  B.  486;  City  of  Cincinnati  v.  Gaslight  & 
Coke  Co.,  63  Ohio  St  278,  41  N.  E.  239.  The 
executor  had  the  right  to  obtain  the  judg- 
ment of  the  court  as  to  the  proper  person 
to  receive  this  money,  as  was  done  In  Upson 
V.  Noble,  35  Ohio  St.  655.  Rev.  St  S  6202. 
But  knowing  all  the  facts,  he  did  not  seek 
the  direction  of  tbe  court  but,  relying  upon 
his  own  judgment  paid  the  money  at  his  own 
peril.  If  he  Intended  to  litigate  the  matter, 
he  should  have  litigated  before  payment  It 
Is  now  too  late,  unless  he  can  show  that  he 
paid  it  under  a  mistake  of  fact  and  this  his 
present  petition  fails  to  show.  Judgment  af- 
firmed. 

(172  Mm*.  10I> 
EDWARDS  T.  OITT  OF  WORCESTBR. 
<Sapfeme  Judicial  Oonrt  of  Massachusetts. 
WoBcester.  Oct  20, 1888.) 

EXKRT  BviDBMCS  — HloaWATS  — IMTOXICATIOK— 
VsRDicT— Nsw  Tkul. 

1.  In  an  action  for  Injuries  sustained  through 
a  defective  country  road,  expert  testimony  of 
its  condition  is  inadmissible,  being  a  matter  on 
which  the  Jary,  by  its  common  experience.  Is 
qualified  to  pass. 

2.  A  eeneral  verdict  will  not  be  disturbed  be- 
cause the  coart  asked  tbe  foreman  of  the  jniy 
on  whldi  of  two  grounds  It  had  been  rendered, 
where  the  drcumstances  mAet  which  tbe  ques- 
tion was  asked  are  not  disclosed. 

3.  Nonexpert  witnesses  may  testify  whether 
a  person  was  Intoxicated,  that  being  a  state- 
ment of  fact  and  not  of  opinion. 

Elxceptions  from  su[>erior  court,  Worcester 
county;  Francis  A.  Gasklll,  Judge. 

Action  by  Daniel  Edwards  against  the  city 
of  Worcester  for  personal  Injuries.  There 
was  a  verdict  for  defendant,  and  plaintiff 
brings  exxf^tlons.  OreHuled. 

There  was  evidence  tending  to  show  that 
plaintiff  was  driving  at  tbe  rate  of  10  or  12 
miles  an  hour,  and  defendant  Introduced  a 
city  ordinance  limiting  the  rate  of  driving  to 
8  miles  sn  b&ax.  la  answer  to  a  question 
of  the  court  as  to  the  ground  on  which  tbe 
Jury  found  their  verdiet,  the  foreman  re- 
plied, **0n  the  ground  that  plaintiff  was  not 
In  the  exerdse  of  due  care,  becanse  of  the 
rate  of  speed  at  which  he  was  going."  No 
poll  of  the  jury  was  taken  on  this  question, 
and  no  written  question  was  previously  sub- 
mitted to  them. 

Wood  &  Wood,  for  plaintiff.  A.  P.  Rugg. 
City  SoL,  for  detendsbt. 

MORTON.  J.  The  plaintiff  does  not  rely 
upon  the  exception  to  the  exclusion  of  the- 
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testimony  relating  to  his  habits  as  to  tem- 
perance and  to  his  reputation  (or  sobriety, 
which  was  offered  by  him  as  bearing  upon 
the  probability  of  his  Intoxication.  The  rul- 
ing was  right  Carr  t.  Railway  Co.,  163 
Mass.  360,  40  N.  B.  185;  McCarty  v.  Leary, 
118  Mass.  509;  Heland  t.  City  of  Lowell.  3 
Allen,  407. 

The  testimony  of  the  alleged  expert,  which 
was  offered  to  show  whether  the  road  was 
safe  and  convenient  for  travel,  was  properly 
excluded.  It  related  to  a  matter  on  which 
the  common  experience  and  observation  of 
the  Jury  qualified  them  to  pass  when  the 
actual  conditlcHi  of  the  way  had  been  de- 
scribed to  them,  and  on  which  they  needed 
no  assistance  from  an  expert.  Ryeraoa  v. 
Ablngton,  102  Mass.  626.  531;  Bliss  v.  In- 
habitants of  Wllbrabam,  S  Allen,  564;  Hutch- 
inson T.  Inhabitants  of  Methuen,  1  Allen,  33; 
Crane  v.  Town  of  Northfleld,  33  VL  124; 
Graham  T.  Pennsylvania  Co.,  139  Pa.  St. 
149.  162.  21  Atl.  151.  In  Lund  v.  Tyngsbor- 
ough,  9  Cush.  36,  the  answers  of  the  witnesses 
were  admitted  as  describing  the  actual  con- 
dition of  the  road  within  their  personal 
knowledge,  and  not  as  expressions  of  opin- 
ion merely. 

There  is  nothing  to  show  that  the  court 
erred  in  putting  to  the  foreman  of  the  jury 
the  question  which  It  did.  The  circumstan- 
ces under  which  the  question  was  put  are  not 
fuUy  disclosed.  Zt  Is  said  In  the  plaintiffs 
brief  that  the  Jury  had  been  out  25  hoars, 
but  that  does  not  appear  In  the  exceptions; 
and,  If  it  did,  we  do  not  think  that  It  would 
render  the  question  Improper,  or  that  the 
foreman  necessarily  would  be  unable  to  state 
the  ground  of  the  verdict  Spoor  t.  Spooner. 
12  Mete.  (Masa.)  281;  Dorr  t.  Fenno,  12  Pick. 
521.  525. 

The  witnesses  were  rightly  allowed  to  tes- 
tify whether  the  plaintiff  was  Intoxicated. 
It  was  not  a  matter  of  opinion,  any  more  than 
questions  of  distance,  sise,  color,  weight. 
Identity,  age.  and  many  other  aimllar  mat- 
ters are.  Com,  t.  Sturtlrant,  117  Uasa.  122; 
Stacy  T.  Publishing  Co.,  ^  Me.  279;  People 
T.  Baatwood,  14  N.  T.  ff62.  Exceptions  over- 
ruled. 

(172  Mass.  5S) 

COMMONWEALTH  v.  HUBLBT. 
(Supreme  Judicial  Court  of  Massacbasetts. 
Worcester.    Oct  20.  1898.) 
Hditioifu:.  Corporationb-— LioBNas— Juhk  Dmaju- 

BRS. 

Under  Pub.  St.  c.  27.  {  15.  authoriting 
towns  to  make  by-laws  for  directing  and  man- 
aging the  prudential  affairs,  preservine  peace 
and  good  order,  and  maintaining  the  mtemal 
police;  and  chapter  102,  S  28,  providing  for 
licensing  dealers  in  jnnk,  old  metals,  or  sec- 
ondhasd  articles, — a  town  may  prohibit  collect- 
ing, storing,  and  dealing  in  old  rags,  old  pa- 
pers, and  other  such  refuse  within  certain  thick- 
ly-settled district^  without  a  license;  and  this, 
though  chapter  80,  H  18.  84.  authorize  boards 
of  health  of  towns  to  regulate  matters  affect- 
ing the  health  at  the  community 


Exceptions  from  superior  court,  Worces- 
ter county;  John  Hopkins,  Judge. 

Elijah  L.  Hubley  was  convicted  of  collect- 
ing and  storing  old  rags,  papers,  and  other 
refuse  material  within  a  prohibited  district, 
and  he  brings  exertions.  OTermled. 

W.  J.  Taf  t  for  defendant  H.  Parker  and 
O.  S.  Taft,  for  the  Commonwealth. 

KNOWLTON,  J.  The  defendant  was  con- 
victed of  a  violation  of  an  ordinance  of  the 
city  of  Worcester,  which  Is  as  follows:  "An 
ordinance  to  regulate  the  collecting  and 
storage  of  old  rags,  old  papers  or  other  ref- 
use material.  Section  1.  No  person  shall 
carry  on  the  business  of  collecting,  storing 
and  dealing  In  old  rags,  old  papers  or  other 
such  refuse  material  in  any  building  within 
a  circle  the  radius  of  which  Is  two  miles 
from  the  Intersection  of  the  south  line  of 
Front  street  and  the  east  line  of  Main  street, 
unless  be  is  duly  licensed  therefor  by  the 
board  of  aldermen,  for  which  license  if 
granted,  no  fee  shall  be  charged."  The  only 
question  in  the  case  Is  whether  the  ordi- 
nance is  valid.  By  Its  charter  the  city  of 
Worcester  has  all  the  rights  to  pass  ordi- 
nances that  are  given  to  cities  and  towns 
by  general  laws.  St  1893,  c.  444,  %  19.  Un- 
der Pub.  St  c.  27,  i  15,  towns  may  make 
"such  necessary  orders  and  by-laws,  not  re- 
pugnant to  law,  as  they  may  }adge  most 
conducive  to  their  welfare,"  for  the  follow- 
ing pnrposes,  among  others,  namely:  "For 
directing  and  managing  the  prudential 
falrs,  preserving  the  peace  and  good  order, 
and  maintaining  the  Internal  police  there- 
of." By-laws  and  ordinances  looking  to  the 
preservation  of  the  public  health  are  plain- 
ly within  the  authority  conferred  by  this 
section.  See  Com.  v.  Parks,  155  Mass.  531, 
30  N.  E.  174.  The  authority  given  by  Pab. 
St  c.  80,  H  18>  84,  to  boards  of  health  of 
towns  to  make  regnlatlons  and  pass  orders 
in  reference  to  certain  matters  affecting  the 
health  of  the  community  pannot  properly 
be  construed  to  prevent  the  passage  of  rea- 
sonable by-Iavrs  by  towns,  under  the  au- 
thority of  Pub.  St  c.  27,  i  15.  Com.  v. 
Parks,  156  Mass.  e31~«33,  30  N.  B.  174. 
Special  authority  Is  given  by  Pub.  St.  c. 
80,  S  18,  to  a  board  of  health,  'tespecttns 
articles  which  are  capable  of  containing  or 
conveying  Infection  or  contagion,  or  of 
creating  sickness  brought  into  or  conveyed 
from  Its  town."  It  Is  manifest  that  old 
rags  may  be  very  dangerous  In  this  respect 
The  case  of  Train  t.  Disinfecting  Co.,  144 
Mass.  523.  11  N.  B.  929^  foUy  recognizes  the 
reasonableness  of  prorislons  regulating  the 
business  of  dealing  in  rags.  Besides  the  au- 
thority found  In  the  statutes  already  quoted, 
we  have,  in  Pub.  St  c.  102.  §  28,  a  provision 
'or  licensing  "dealers  in  and  keepers  of 
thops  for  the  purchase,  sale  or  barter  of 
Junk,  cii  metals  or  secondhand  articles." 
There  Is  certalnlj  strong  ground  for  the 
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argnment  of  the  district  attorney  tbat  deal- 
ing In  rags  Is  within  the  express  language 
of  this  statute. 

We  are  of  opinion  that  It  was  not  unrea- 
sonable for  the  city  of  Worcester  to  forbid 
the  business  of  collecting,  storing,  and  deal- 
ing in  rags  within  the  thickly-settled  por- 
tions of  the  city,  except  When  conducted  by 
licensed  persons.  The  safety  of  the  com- 
munity might  be  found  to  require  tbat  only 
persons  who  could  be  trusted  to  observe 
proper  precautions  should  be  permitted  to 
carry  on  this  business.  When  the  Interests 
of  IndiTiduala  conflict  with  the  rights  of 
the  public,  the  Individual  interest  must  yield 
to  the  paramount  right  Inhabitants  of  Wa- 
tertown  v.  Mayo,  109  Mass.  S16;  Newton 
T.  Joyce,  166  Mass.  83,  44  N.  B.  116;  Train 
T.  Disinfecting  Oo.,  supra.  Bxcepttons  orer- 
rnled. 


cm  Ham.  56) 

KBBVAN  T.  WALKER  et  aL 
.  (Supreme  Judicial  Ooart  of  Massachasetts. 

Worcester.    Oct  20,  IBdS.) 
Hastsb  AMD  SsETAKT— NsGbiesircB— QoBsnoH 

JOB  JORT— OOKTBIBUTOET  NB«LieB!fCI. 

1.  The  brake  on  a  moldiDg  machine,  being 
oat  Of  repair,  allowed  the  die  to  move  upward, 
and  injure  plaintiff,  who  was  working  the  ma- 
chine. He  teetiSed  that  he  had  notified  de- 
fendants of  the  defect  more  than  a  week  be- 
fore, aod  several  times  since  then,  and  that 
they  had  had  a  man  examine  it,  who  promised 
to  fix  it.  Defendants'  foreman  also  examined 
it,  and  promised  to  have  it  fixed,  bnt  both 
failed  to  do  so.  Hdd,  that  there  was  snfilclent 
evidence  of  defendants'  negligence  to  go  to  the 
Jnry. 

2.  Plaintiff  was  injnred  by  the  die  of  a 
molding  machine,  which  moTed  upward,  owing 
to  a  defective  brake.  He  had  discovered  the 
defect  and  the  danger  some  time  before,  and 
had  notified  defendants*  foreman,  who  exam- 
ined It,  and  promised  to  have  it  fixed.  Plain- 
titt.  did  not  use  the  machine  again  for  several 
dMja  until  the  day  of  his  injury.   Held,  that  the 

Jinestion  whether  he  was  negligent  was  for  the 
nry. 

Bbcceptlons  from  superior  court,  Worcester 
county;  Daniel  W.  Bond,  Judge. 

Action  by  Edward  A.  Keevan  against  Mel- 
vln  H.  Walker  and  others  to  recover  for  per- 
sonal injuries  received  by  plaintiff  while  In 
defendanfai'  employ.  Verdict  was  ordered  for 
defendants,  and  plaintiff  ^cepts.  Bxc^tions 
sustained. 

J.  B.  Batlgan  and  M.  X  X^den,  for  plain- 
tUL  W.  8.  B.  Ebipktui  and  B*.  B.  Smith,  for 
defendants. 

KNOWLTON,  J.  There  was  eTidence  that 
a  machine  belonging  to  the  defendants,  on 
which  the  plaintiff  waa  working,  waa  out  of 
repair,  so  that  the  lower  part  of  the  die, 
which  should  have  remained  at  rest  until  It 
was  moved  qp  by  the  application  of  the  foot 
to  a  treadle,  moved  upward  Immediately  after 
It  had  come  down  to  Its  place,  and  struck  the 
plalnttlTs  finger  against  the  upper  pert  of  the 
die,  and  cnt  it  off.  The  plaintiff  testified  that 
51  N.E.-29 


on  the  front,  near  the  treadle,  there  waa  a 
brake  made  of  iron,  faced  with  leather  on 
the  Inside  next  to  the  power.  As  the  treadle 
was  pressed  down,  the  brake  pulled  away- 
from  the  pulley,  and  the  machine  started- 
Ordinarily,  the  machine  would  not  operate  un- 
less the  treadle  was  pressed  down.  He  said 
that  on  June  4th  he  noticed  that  the  brake 
would  not  stop  the  power,  bnt  that  It  let  the 
shaft  revolve  when  he  took  his  foot  off  the 
treadle.  Upon  examining  the  leather  upon 
the  brake  he  found  it  was  worn.  He  also  said 
that  at  the  same  time  the  cogs  were  worn  and 
slipped.  According  to  his  testimony,  be  then 
told  one  of  the  defendants,  who  said  be  would 
have  one  Billings  come  down  and  fix  It  Bill- 
ings came  down,  and  put  In  a  screw  where 
one  was  needed,  and  the  plaintiff  said  to 
Billings,  "You  might  Just  as  well  fix  up  that 
brake,  and  everything  will  then  be  la  running 
order."  Billings  sidd  he  had  not  time  that 
night,  but  promised  to  do  It  some  other  time. 
On  the  following  Monday  the  plaintiff  again 
called  Billings'  attention  to  fixing  the  brake, 
and  told  him  "tbat  the  mold  used  to  come  up 
part  way  to  the  die,  and  that  it  was  liable 
to  catch  him."  Billings  promised  to  fix  It, 
and  went  away.  On  Wednesday,  June  9th, 
the  mold  went  up  and  down  twice,  and  the 
piaintiff  found  tbat  a  screw  was  loose,  and 
that  the  brake  did  not  work,  and  he  tight- 
ened the  screw  himself.  At  the  same  time 
be  called  the  attention  of  the  foreman  of  the 
room  to  It  The  foreman  promised  to  look 
after  It,  and  have  it  fixed.  The  work  in  the 
part  of  the  shop  in  which  the  plaintiff  was 
working  was  stopped  from  tbat  day  until  the 
following  Monday.  He  and  the  foreman 
looked  at  the  brake  again,  and  the  foreman 
said:  "Yes,  tbat  does  need  fixing.  I  will 
have  It  fixed  right  off."  The  plaintiff  went 
away,  and  did  not  work  on  the  machine 
again  until  the  afternoon  of  the  following 
Monday,  when  he  was  Injured.  If  the  testi- 
mony of  the  plaintiff  was  believed,  the  Jury 
would  have  been  well  warranted  In  finding 
negligence  on  the  part  of  the  defendant 
They  might  also  have  foimd  that  the  plaintiff, 
when  he  returned  to  his  work  on  Monday, 
had  good  reason  to  suppose  that  the  brake 
had  been  repaired,  and  was  In  perfect  condi- 
tion, and  have  found,  accordingly,  that  he 
was  in  the  exercise  of  due  care  In  working 
upon  the  machine  without  making  a  particu- 
lar examination  of  it  The  case  should  have 
been  submitted  to  the  Jnry.  Bzceptlcms  sus- 
tained. 

ALDRICH  V.  ALDBICH  et  al. 
(Supreme  Judtdal  Oourt  of  Massachusetts 
Worcester.  Oct  20, 1888.) 
Wills— CoHSTROcnoK—PaicjLTOBT  Trust. 
Testator  devised  his  residuary  estate  to 
his  wife,  and  provided  tbat  It  was  given  to 
her  to  the  end  that  she  might  provide  a  home 
where  she  could  receive  the  children,  and  that 
he  was  confident  that  U  would  be  eanally  divid- 
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«d  among  ftQ  of  them  when  Ae  no  loDger  need- 
ed ft  HM,  that  the  wife  took  the  propertr  ab- 
Kdntdr.  and  not  on  a  trnat  to  dime  It  equal- 
I7  among  the  children  <hi  her  demise. 

.  B^rt  trom  superior  conrt,  Worcester 
countr;  Justin  Dewey,  Judge. 

BlU  by  Edward  E.  Aldrlch  against  Charles 
F.  Aldrldi,  as  executor  of  the  last  wUl  and 
testament  of  Sarah  Aldricbr  deceased,  and 
others,  for  an  accounting  of  property  claim- 
ed by  plaintiff  as  heir  at  law  of  P.  Emory 
Aldrlch,  deceased,  and  which  defendant  ex- 
ecutor claims  was  devlaed  to  Sarah  Aldrlch 
absolutely  by  the  will  of  said  P.  Emory 
Aldrlch.  At  the  request  of  the  parties,  ques- 
tloiu  reserved  on  the  pleadings  and  on 
agreed  facts  were  reported  for  decision. 
BlU  dismissed.  ' 

The  win  in  controrMvy  Is  as  tbIlowB,  tIs.: 
'*AU  my  Just  debts  must  be  paid.  All  the 
rest  and  residue  of  my  estate,  after  pay- 
ment of  my  debts,  I  give  and  bequeath  to 
my  beloved  wife,  Sarah  Aldrlch.  I  hereby 
nominate  my  wife,  Sarah,  aforesaid,  sole  ex- 
ecutrix of  tbto,  my  win.  As  I  do  not  Intend 
to  leave  any  debts  unpaid  at  my  decease, 
1  request  that  my  said  executrix  shall  be 
exempt  from  giving  any  surety  or  sureties 
on  her  bond  as  such  executrix,  and  that 
she  wQl  not  be  required  to  file  any  edied- 
nle  of  property  In  the  probate  court  I  gin 
all  my  estate  to  my  said  wife,  to  the  end 
that  she  may  be  able  to  nudntaln  a  borne 
for  herself,  and  one  where  she  can  receive 
all  our  dear  children,  as  we  have  been  ac- 
customed to  during  our  Joint  lIveSL  I  am 
confident  she  wDl  manage  with  good'  discre- 
tton  and  Iklellty  what  is  committed  to  her, 
and  that,  when  she  shall  no  longer  need 
the  property.  It  will'  be  equally  divided 
among  our  dear  children  or  their  representa- 
tives." 

G.  S.  Tuft,  for  plalntlfr.  W.  B.  Durant 
and  C.'F.  Aldi'icb,  for  respondents. 

MORTON,  J.  If  the  testator  had  intend- 
ed to  create  a  trust  In  favor  of  his  children 
at  his  wife's  death,  there  can  be  no  donbt 
that  he  knew  how  to  do  It  in  dear  and  un- 
mistakable terms;  and  It  is  almost  Incon- 
ceivable that.  If  such  was  his  purpose,  be 
should  have  expressed  himself  In  the  man- 
ner In  which  be  has  done.  There  Is  no 
doubt  that  words  of  recommendation,  or  of 
confidence,  entreaty,  hope,  or  desire,  baVe 
been  held  sufficient  under  some  drcum- 
stancea  to  create  a  trust  But  speaking 
generally,  this  was  because  In  such  cases 
such  a  construction  was  supposed  to  carry 
out  the  intention  of  the  testator.  If  an  arbi- 
trary rule  seems  to  have  been  laid  down  at 
one  time  in  regard  to  what  would  constitute 
a  precatory  trust  there  can  be  no  doubt 
we  think,  that  tlie  tendency  'of  later  ded- 
slons  has  been.  If  not  to  relax  Uie  rule  thus 
laid  down,  at  least  not  to  extend  It  Hess 
T.  Slngler.  114  Mass.  50;  Ijunbe  t.  Eames, 
U  S.  10  Bq.  2G7,  S  Cb.  App.  588. 


In  the  present  case  Oiere  Is  what  deaxiy 
would  constitute  In  law,  If  It  stood  alone, 
an  absolute  gift  of  the  estete  to  the  wlf& 
Tlkere  follows  after  one  or  two  tntwvenlng 
clauses  the  one  on  which  the  complainant 
relies.  This  was  Intended  by  the  testator, 
it  seems  to  us,  to  express  bis  reason  f«  the 
gift  to  his  wife,  and  his  confidence  In  her, 
'  and  not  to  cut  down  or  affect  the  absolute 
character  of  the  gift  whMi  he  bad  pre- 
viously made  to  her.  It  Is  true  tluit  be  says, 
in  substance,  that  he  e^pecte  Ciat  the  prop- 
erty, when  she  shall  no  longer  need  It  will 
be  divided  equally  between  the  chOdrea  and 
their  repreeentativee.  But  there  la  nothli^c 
which  renders  It  obligatory  on  her  to  do 
tUs,  and  ther^re  one  of  the  features  of  a 
precatory  trust  Is  wanting.  See  Wartter  t. 
Bates,  88  Sfass.  374;  Spoons  v.  Lorefoy, 
108  Mass.  t^;  Hess  v.  Singler,  supra;  Seaxa 
V.  Cnnntogham,  122  Mass.  638;  Barrett  t. 
Marsh,  120  Mass.  213;  Davis  v.  Malley,  184 
Masa  588;  Sturgis  t.  Falne,  146  Masa  854, 
16  N.  B.  21;  Ihirant  v.  SmlUi,  ISO  Mass. 
229,  84  N.  B.  180;  Lambe  t.  Barnes,  snpra; 
In  re  Hutchinson,  8  Oh.  Dir.  04D;  Bank  t. 
Bayndr.  T  Aiqp.  Gas.  821;  Pamall  t.  Pbv> 
nail,  8  Gh.  Div.  86;  Eaton  r.  Watts,  L.  B. 
4  Eq.  161;  Meredith  Beneage,  1  Sim.  543; 
Bale  V.  Moore,  Id.  534;  Hoy  v.  Master.  6 
Sim.  568;  Webb  r.  Wools,  2  Sim.  (N.  S.) 
267;  In  re  Adams,  27  Oh.  Dlv.  884,  406; 
In  re  WOllams,  [1897]  2  Ch.  12;  Pennock's 
Estate.  20  Fa.  St  268;  Qay  v.  Wood.  153 
M.  T.  134,  47  N.  EL  274;  BandaU  v.  BandalL 
13S  111.  898,  26  N.  B.  780;  Nunn  T.  CBrien. 
83  Md.  198.  84  Atl.  244.  The  cases  which 
we  have  dted  do  not  resemble  in  all  re- 
epecte  the  one  at  bar,  and  there  are  Btwllsh 
and  American  cases  whldi  seem  to  snppcnt 
the  view  fbr  which  the  complainant  con- 
tends. But  the  question,  la  whether,  tafcliv 
the  will  as  a  wbiole,  it  was  the  Intention  of 
the  testetor  to  create  a  trust;  and  we  are  *of 
opinion  that  It  was  not  and  that  the  con- 
struction which  we  have  adopted  Is  In  har- 
mony with  the  more  recent  En^lsb  and 
American  oases.   BUI  dismissed. 


(172  Uara.  Tt) 

OLDS  V.  NEW  YORK,  N.  H.  ft  H.  B.  GO. 

(Supreme  Judicial  Court  of  Massachasetta. 
Frankan.    pet  20,  1898.) 

Oaaams  —  iwiiaias  to  PAassiie w  —  Mood 

TaAiits. 

A  passeneer  who  knowingly  rides  cm  a 
train  composed  of  freight  and  passenger  cars, 
regularly  run  on  a  branch  road,  where  no  other 
train  Is  required  by  the  trafflo^  assumes  ad^ 
tlona)  risks  Inddent  thereto,. 

Beport  from  superior  court  FtanUIn  eooa- 
ty;  J.  B.  Richardson,  Judge, 

AcfHon  by  one  Olds  against  tlM  New  ToA. 
New  Haven  &  Hartford  Rafiroad  Oominny. 
By  agreement  of  patties,  questions  were  re- 
.  served  and  reported  tat  dechdeih  Judgment 
tor  der«idant 
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Parker  F.  Martin,  lor  plaintiff.   Dana  Ma- 

Ifflie,  for  defendant 

KXOWLTON,  J.  This  Is  an  action  to  re- 
cover damages  for  an  injury  received  by  the 
plaintiff  while  riding  in  a  car  of  the  defend- 
ant corporation.  The  case  was  tried  without 
a  jury.  The  Judge  found  that  the'  Jerking 
and  Jolting  were  "greater  and  more  severe 
than  would  occnr  on  an  ordinary  passenger 
train  running  under  due  care,  and  ruled  that 
If  the  liability  la  respect  to  preventing  Injury 
by  Jolting  and  Jerking  and  stopping  suddenly 
Is  the  same,  and  If  die  obligations  are  the  smne 
In  all  these  respects,  on  a  freight  or  mixed 
train,  sncta  as  this  train  was,  as  on  an  ordinary 
passenger  train,  the  plaintiff  la  entitled  to  re- 
cover; •  •  •  but,  If  the  defendant  was 
not  Ilatde  for  snch  Jolting  and  Jerking  as  was 
ordinarily  Incident  to  a  train  of  this  kind, 
tiie  platnttff  was  not  entitled  to  recover." 
By  agreement  of .  the  parties,  the  (!ase  was 
reported  to  this  court  If  the  ruling  was 
correct.  Judgment  Is  to  be  entered  for  the  de- 
fODdant;  If  incorrect  for  the  plaintiff.  It 
mast  be  assumed  that  on  tiie  findings  of  fact 
this  Is  the  only  disputed  proposition  o£  law 
which  was  considered  at  the  trlaL 

The  accident  occurred  on  a  branch  line  of 
the  defendant's  railroad,  about  10  miles  In 
length,  extending  from  South  DeerSeld  to 
Turner's  F&lls,  In  the  town  of  Montague. 
The  trains  nmnlng  on  this  branch  of  the 
railroad  are  usually  made  up  of  freight  cars 
and  a  car  known  as  a  "combination  car,**  one 
part  of  which  Is  fitted  with  seats  for  the  con- 
veyance of  passengers,  and  another  part  Is 
adapted  to  carrying  baggage,  It  Is  reason- 
ably to  be  Inferred  that  there  Is  not  sufficient 
business  over  this  part  of  the  railroad  to 
warrant  the  running  of  trains  for  carrying 
passengers  only.  If  under  these  circum- 
stances the  defendant  was  legally  bound  to 
provide  tor  the  plaintiff  at  the  place  of  the 
accident  a  train  made  up  of  passenger  cars 
only,  or  to  conduct  Its  business  In  such  a  way 
as  to  start  and  stop  Its  trains  with  no  more 
Jerking  or  Jolting  than  Is  common  In  running 
ordinary  passenger  trains,  tiie  defendant  is 
liable;  oOierwlse  It  Is  not  The  nature  of  the 
defendant's  business  on  this  line,  and  the 
mode  of  conducting  It,  were  well  known  to 
the  plaintiff,  and  he  mnst  be  assuined  to  have 
made  his  .contract  for  carriage  In  reference  to 
existing  conditions.  It  is  obvious  that  com- 
mon carriers  mnst  adapt  their  vehicles  and 
methods  to  the  business  to  be  done.  There 
Is  every  kind  of  business  to  be  provided  for 
in  different  places,  from  the  carrying  of  taiou- 
sands  of  tons  of  freight  and  tens  of  thou- 
sands of  passengers  per  day  over  a  single 
line,  to  the  maintenance  of  Ihies  over  which 
only  an  occasittnal  pasbenger  will  pass  and 
ft  few  small  articles  of  merchandise  be  car- 
ried. In  some  places  long  pass^iger  trains, 
with  the  best  possible  equlpmrat  for  safety 
dnd  comfort  are  reasonably  required;  In, 
others  a  single  horse  and  a  cheap  vufffau.  are 


all  that  can  be  maintained  from  the  income 
of  the  business  for  which  provision  Is  to  be 
made,  and  all  that  reasonably  can  be  expect- 
ed. It  Is  the  duty  of  a  carrier  of  passen- 
gers to  ex^clse  "the  utmost  care  consistent 
with  the  nature  of  his  undertaking,  and  with 
due  regard  for  all  the  other  matters  which 
ought  to  be  considered  in  conducting  the 
business."  Dodgev.  Steamship  Co.,  148  Mass. 
207-218,  19  N.  E.  87S.  If  the  bushiess  of  a 
given  line  Is  the  running  of  trains  for  freight 
with  a  car  attached  for  passengers,  the  care 
required  is  such  as  ought  to,  be  exercised  In 
running  such  trains.  The  law  Is  clearly,  ex- 
pressed In  Railroad  Co.  v,  Arnol,  144  111.  261, 
33  N.  E.  204,  as  follows:  "Persons  taking 
passage  upon  freight  trains,  or  in  a  caboose 
or  car  attached  to  a  freight  train,  cannot  ex- 
pect or  require  the  conveniences  and  all  of 
the  safeguards  against  danger  that  they  may 
demand  upon  trains  devoted  to  passenger 
service,  and  are  accordingly  held  to  have  ac- 
cepted the  conditions  provided  by  the  com- 
pany, subject  to  all  of  the  ordinary  Incon- 
veniences and  delays  and  hazards  incident 
to  such  trains,  when  made  np  and  ^equipped 
in  the  ordinary  manner  of  making  and  equip- 
ping such  trains,  and  managed  with  proper 
care  and  skllL  •  •  *  But  U  a  railway  com- 
pany consents  to  carry  passengers  for  hire 
by  such  trains,  the  general  rule  of  its  re- 
sponsibilities for  their  safe  carriage  is  not 
otherwise  relaxed.  From 'the  composition  of 
such  a  train,  and  the  aiq;>llances  necessarily 
used  In  its  efficient  operation,  there  cannot 
in  the  nature  of  things,  be  the  same  immunity 
from  peril  in  traveling  by  ^Ight  trains  as 
there  Is  by  passenger  trains;  but  the  same 
degree  of  care  can  be  exercised  in  the  opera- 
tion of  each.  The  result  In  respect  of  the 
safety  of  the  passenger  may  he  wh(dly  dif- 
ferent because  of  the  Inherent  hazards  inci- 
dent to  the  operation  of  one  train,  and  not  to 
the  other;  and  it  is  these  hasatds  the  pas* 
senger  assmnea  In  taking  a  freight  train,  and 
not  hazards  or  potU  arising  from  the  negli- 
gence or  want  of  proper  care  of  those  In 
charge  of  It"  Principles  decisive,  of  the 
present  case  are  stated  In  Le  Barron  v.  Fer- 
ry Co.*  11  Allen,  312,  and  In  Heyward  t. 
Railroad  Co.,  169  Mass.  466,  48  N.  B.  773. 
See,  also.  Dodge  v.  Steamship  Co.,  148  Mass. 
207--218, 19  N.  E.  373;  BaUroad  Co.  v.  Axley. 
47  HL  App.  307;  Dunn  T.  BaUway  Co.,  68 
Me.  187-197:  Lusby  t.  RaUway  Co.,  41  Fed. 
181-184;  Railroad  Co.  Dlckersim,  59  Ind. 
317. 

The  plaintiff  in  the  present  case  well  unde^ 
stood  tlie  kind  of  business  In  which  the  de- 
fendant was  engaged,  and  the  manner  In 
which  the  business  was  conducted.  So  far 
as  there  were  dangers  naturally  incident  to 
the  ruiulng  of  freight  cars  and  a  passengw 
car  In  the  same  train,  the  parties  must  be 
presumed  to  have  extracted  in  reference  to 
them,  and  tiie  pli^tUT  to  have  assumed 
them.  We  have  no  occasion  to  consider  the 
additional,  fact  that  tb&  plahitlfl  was  injured 
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on  a  part  of  the  railroad  which  was  deign- 
ed excIoalTely  for  freight  traffic^  beyond  the 
termlnuB  of  the  line  Intended  for  pasaengera 
also.  There  are  additional  reasons  for  hold- 
ing that  when  the  plaintiff  went  beyond  the 
passenger  station  over  a  portion  of  the 
freight  tracks,  where  he  and  other  passen- 
gers were  permitted  to  ride  tor  their  con- 
venience as  a  favor,  he  aasnmed  all  the  risks 
Incident  to  the  ordlniuy  management  of  a 
freight  train  In  that  place.  Judgment  on  the 
finding. 

072  Maas.  132) 

AVERT  et  al.  T.  MONROE  et  al. 
(Sopreme  Judicial  Ooart  of  Massachusetts. 
Worcester.    Oct.  20,  1898.) 

GARSISaHBST-— ASSIONHBNTS     70R  CREDITORS— 
Ex  ECUTIOS — PRESOHPTIONS. 

1.  Pub.  St.  c.  183.  S  26,  providing  that  a 

};rantee  of  a  Toid  conveyance  m  trust  for  cred- 
tors,  belnsr  iu  possession  of  the  property  con< 
veyed,  may  be  adjudged  a  trustee,  does  not  pre- 
clude such  an  adjudlcatioa,  where  such  gran- 
tee has  not  obtained  possession  of  the  property. 

2.  A  grantee  accepting  a  conveyance  of  all 
nouexempt  property  of  a  debtor  in  trust  for  his 
creditors  has  property  "intrusted  in  his  hands," 
within  Pub.  St.  c.  183,  I  21  (providing  for  the 
attachment  of  property  intrusted  in  the  hands 
of  a  person  summoned  as  a  trustee),  where 
such  grantee  has  done  nothing  about  taking 
posBeasion  of  the  property,  and  no  creditors 
have  become  juirtieB  to  the  conveyance. 

3.  A  conveyance  for  creditors  executed  by 
several  assignors  will  be  presumed  to  have 
been  executed  by  all  of  them  on  the  date  of 
the  conveyance,  in  the  absence  of  evidence  to 
the  contrary. 

Exceptions  from  superior  court,  Middlesex 
county.  ■ 

Action  by  John  Avery  and  others  against 
O.  A.  Monroe  and  others,  and  Thomas  H. 
Goodspeed,  trustee.  There  was  an  order 
charging  the  trustee,  and  be  brings  excep- 
tions. Overruled. 

F.  A.  &  A.  A.  Wyman,  for  plaintiffs.  F. 
W.  Blackmer  and  E.  H.  Vanghan,  for  trustee. 

HOLMES,  J.  At  the  time  of  the  service  of 
the  writ  In  this  action,  the  person  sought  to 
be  chBigeA  as  trustee  had  acc<^E>ted  from  the 
principal  defendants  a  conveyance  of  all  their 
property  not  exempt  from  attachment,  con- 
sisting mainly  of  machinery,  supplies,  and 
sto^  on  hand  In  a  shoe  factory,  and  book 
accounts.  In  trust  for  the  defendants*  cred- 
itors, but  bad  done  nothing  about  taking  pos- 
session of  the  property.  No  creditors  appear 
to  have  become  parties  to  the  deed.  Th^ 
question  before  us  la  whether  these  foots 
warranted  the  superior  court  In  charging  the 
trustee. 

The  title  had  passed  as  between  the  itartlea 
to  the  deed.  The  trustee  had  the  right  to  the 
Immediate  possession.  We  do  not  see  why 
he  was  not  as  well  "able  to  turn  It  out  to  be 
disposed  of  on  execution"  (Andrews  r.  Lud- 
low, S  Pick.  28,  31),  as  If  he  had  taken  pos- 
session by  a  formal  act  The  case  of  Vlall 
T.  BllSB,  0  Pick.  IS,  aeons  probably  to  have 


been  similar  to  this,  and  In  Maine  It  seems 
settled  that  In  cases  like  the  present  the  trus- 
tee Is  to  be  charged.  Lane  t.  Nowell,  15  Me. 
86;  Arnold  t.  ElwcU,  13  Me.  2fil;  Peabody  t. 
Magnlre,  79  Me.  672,  584, 12  Atl.  680;  Olenn 
r.  Glass  Oa,  7  Md.  287.  See.  also.  Bank  t. 
Walte.  150  Mass.  284. 235, 22  N.  B.  016:  Gush. 
Trustee  Process,  H  53-55;  Drake,  Attacbm. 
(7th  Ed.)  S  482;  Freem.  Ex'n  (2d  Ed.)  i  160. 
Pub.  St  c.  183,  I  2%  la  not  Intended  to  limit 
the  liability  of  trustees  undw  dee^  like  this 
to  cases  where  th^  hare  taken  possesalont 
but  simply  to  declare  the  exlstbv  law,  that 
they  may  be  charged  by  trustee  process,  un- 
do* section  21.  Rev.  St  e.  100, 1  36,  commls- 
jtioners'  note.  We  are  of  opinion  that  Uie 
property  was  'intrusted  In  fiie  hands'*  of  the 
trustee,  within  Pub.  St  c.183, 1 21. 

It  Is  suggested  that  it  does  not  appear  from 
the  trustee's  answers  to  Interrogatories  tiiat 
all  the  defendants  had  elated  the  deed  be- 
fore service  of  the  writ  It  does  not  appear 
that  they  had  not  The  deed  was  executed, 
and,  if  it  be  material,  may  be  presumed  to 
have  beoi  executed  by  all  three  of  ttie  de- 
fendants on  the  day  of  Its  date,  as  it  ooiain- 
ly  was  by  two  ct  tbem.  Exc^tiona  over- 
ruled. 


(172  Mbm.  84) 
BESTON  et  al.  v.  AMADON. 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct  20,  1898.) 

Fbinoifal  and  Aobnt— Evidsscs  or  AOTaoRiT?-- 
QuBSTiOH  roK  Jdrt — Rioai  or  Actioh 

AdllNST  FkINCIPIL. 

1.  Defendant,  her  hasband,  and  her  Bon-la- 
law  lived  together  on  her  property.  The  son- 
in-law  ordered  brick  of  plaintiff  to  build  a 
greenhouse  on  the  premises.  Defendant  knew 
the  work  was  being  done,  and  some  painting 
on  the  place  was  paid  for  by  defendant'B  hus- 
band, who  was  her  general  agent  Defendant 
introduced  evidence  that  she  had  not  authoria- 
ed  the  building,  and  that  the  son-in-law  rent- 
ed the  premises  from  her.  HHd,  that  the 
question  whether  such  material  was  ordered 
by  defendant's  authority  was  for  the  jury. 

2.  Plaintiff  sold  brick  to  defendant's  son-in- 
law,  who  lived  with  her.  for  a  building  erected 
on  her  property.  Bdd,  that  the  fact  that  he 
took  the  son-in-law'a  note,  supposing  he-  was 
dealing  with  him  alone,  is  no  bar.  to  an  ac- 
tion against  defendant  where  he  had  offered 
the  note  back. 

Exceptions  from  superior  cooit,  Hampden 
county;  Daniel  W.  Bond,  Judge. 

Action  by  Patrick  Beston  and  others 
against  Frances  A.  Amadon.  A  verdict  was 
directed  for  defendant  and  plalutlfls  except 
Exceptions  sustained. 

J.  B.  Carroll,  W.  H.  BIcGUntock,  and  J.  F. 
Stapleton,  Jr.,  for  plaintiffs.  W.  W.  Uc- 
Clench,  for  defendant 

HOLMES.  J  This  la  an  action  to  recover 
the  price  of  bricks  used  In  building  a  large 
greenhouse  oa  land  of  the  defendant  The 
bricks  were  ordracd  by  cme  Oartter,  the  de- 
fendant's son-in-law.  At  the  trial  a  verdict 
was  directed, for  the  defendant;  we  presume 
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on  the  gronod  that  there  wu  no  evidence 
that  the  defendant'!  lon-ln-Uw  vm  her 
agent 

The  defendant,  her  hOBband.  her  daugh- 
ter, and  her  son-in-law  lived  together  on  the 
place  where  the  greenhouse  was  put  op.  The 
defendant's  evidence  was  that  Cartter  hired 
the  farm  at  150  a  month,  nnder  some  oral 
arrangement;  but  even  this  precarious  tenure 
seems  not  to  have  been  admitted  by  the 
plalntlfla.  In  April  or  May.  1S95.  Cartter 
began  the  greenhouse,  having  conveyed 
pretty  much  all  the  personal  property  which 
he  used  upon  the  place  to  the  defendant  In 
January,  and  going  into  insolvency  In  No> 
vember.  soon  after  the  work  was  finished. 
The  value  of  the  work  done  that  summer 
was  estimated  by  the  plalntifl^  an  expert,  at 
from  $10,000  to  $12,000.  There  was  evidence 
that  the  defendant  knew  of  the  work  while 
It  was  ^Ing  on,  and  It  was  not  disputed  that 
some  painting  on  the  place  was  paid  for  by 
ttie  defendant's  husband,  who  was  her  gen- 
eral agent,  with  her  money.  We  are  of  opin- 
ion that  on  these  facts  the  Jury  would  have 
been  warranted  In  finding  that  the  building 
was  ordered  by  the  defendant's  authority. 
It  !b  true  that  the  defendant  Introduced  evi- 
dence which  tended  the  other  way,  but  the 
Jury  might  have  preferred  to  disbelieve  It 
rather  than  to  suppose  that  the  order  was 
given  by  Cartter  on  his  own  behalf  alone, 
under  circumstances  where  It  would  have 
looked  very  much  Like  a  deliberate  fraud.  In 
most  of  the  cases  like  this  which  have  been 
cited  for  the  plaintiff  the  order  was  given  by 
the  hnaband  of  the  owner  of  the  place,  and 
In  some— not  all— there  was  evidence  that  be 
was  the  general  agent  or  manager  for  his 
wife.  Gannon  v.  Shepard,  166  Masa  SS6, 
81  N.  R  206;  Dyer  v.  Swift,  154  Msss.  159, 
28  N.  B.  8;  JefTerds  T.  Alvard,  151  Mass.  04, 
23  N.  E.  734;  Wbeaton  v.  Trimble.  146  Mass. 
345,  U  N.  SL  104:  Arnold  v.  Bpurr.  IBO  Mass. 
847;  LoveD  v.  WlUlams,  125  Mass.  489.  But 
In  Westgate  v.  Munroe,  100  Mass.  227,  the 
report  of  the  Jodge  stated  that  there  was  no 
evidence  tending  to  ahow  who  employed  or 
procured  the  services  of  the  plaintiffs  In 
making  the  repairs,  yet  the  court,  speaking 
through  Mr.  Justice  Hoar,  said  that  they  en- 
tertained "no  doubt  that  if  a  person,  with 
the  knowledge  of  the  owner,  performs  valua- 
Ue  serrioea  upon  the  sepa;rate  property  of  a 
married  woman,  it  Is  evidence  of  an  employ- 
ment 1^  her,  and  may  authorize  a  Jury  to 
find  a  contract  by  her  to  pay  for  It"  If,  In 
addition  to  the  evidence  In  that  case,  the 
name  of  a  member  of  the  household  had  been 
^ven  as  that  of  the  person  who  gave  the 
order,  plainly  It  would  not  have  changed  the 
opinion  of  the  court  nor  could  the  result  be 
affected  If  he  and  the  alleged  principal  should 
unite  In  denying  that  he  acted  on  the  de- 
fendant's behalf.  The  Jury  might  disbe- 
lieve their  testimony,  and  draw  the  same  in- 
ference that  they  would  have  had  a  right 
to  draw  If  tli«  Jnterested  avldence  bad  not 


been  given.  Dyer  t.  Swift  and  Jefferda  t. 
Alvard,  nM  supra. 

It  la  Dot  argned  for  ttie  defendant  that  ttie 
fact  that  the  plaintiffs  took  Oartter's  note, 
when  they  supposed  they  were  dealli^  with 
him  alone.  Is  a  bar  to  thl»  action.  The  note 
hsd-been  offered  back.  Lovell  T.  WUUam% 
129  Mass.  438. 

Exceptions  sustained. 


on  Msn.  m 
SPAULDINO  V.  KENDBICK  et  at 
(Supreme  Judicial  Court  of  Massachusetts. 
Berfcshlrew   Oct  20,  1808.) 
MuAmiorauvsn  VuHDe— Pincmn  *o  Inrooan 
Fjurrr. 

One  who,  In  good  faith,  receives  mon^ 
from  another  as  security  against  loss  as  sure- 
ty on  the  bond  of  tbe  other  as  trustee,  can 
hold  It  though  tbe  other  had  misappropriated 
It  as  receiver  of  a  bank. 

Exceptions  from  superior  court,  Berkshire 
county;  Charles  S.  LIUey,  Jndge. 

Suit  by  William  C.  Spauldlng,  receiver  of 
the  Stockbridge  Savings  Bank,  against  Qeorge 
S.  Kendrick  and  another.  Bill  was  dismissed 
as  to  Kendrick,  and  plaintiff  excepts.  Ex- 
ceptions overruled. 

Charles  E.  Hlbbard,  for  plaintiff.  Ham- 
mond, Robinson  &  Field,  for  defendants. 

KNOWLTON,  J.  The  plaintiff,  as  receiver 
of  the  Stockbridge  Savings  Bank,  seeks  to  re- 
cover tbe  sum  of  $5,000,  the  property  of  the 
bank,  which  Is  alleged  to  have  been  misappro- 
priated by  one  Hobbs,  a  form^  receiver  of 
the  bank,  who  has  been  removed  from  bli 
office.  It  Is  alleged  that  this  sum  was  taken 
by  Hobbs  from  the  funds  hi  his  tiands  as  re- 
ceiver, and  sent  to  William  A.  Dickinson,  of 
Amherst  In  the  form  of  a  draft,  and  by  him 
delivered  to  one  James  L  Cooper,  who  received 
It  as  the  attorney  of  the  defendant  Kendrick, 
and  turned  It  over  to  him.  The  plaintiff  dit- 
contlnued  his  suit  as  against  all  the  defend- 
ants except  Kendrick  and  Hobbs,  and  Kend- 
rick alone  defends.  Kendrick  and  one  StotA.- 
bridge  were  sureties  for  Hobbs  upon  a  bond 
given  by  him  as  trustee  nnder  the  will  of  one 
Dlcklnaon,  In  the  sum  of  $8,000,  and  previous 
to  the  receipt  of  the  money  Kendrick  had  filed 
a  petition  in  the  probate  court  asking  to  be 
relieved  from  farther  liability  on  tbe  bond. 

We  may  assume,  upon  the  evidence,  that 
tbe  money  belonged  to  the  bank,  and  was 
misappropriated  by  Hobbs.  There  was  evl- 
Aeace  to  warrant  the  finding  of  the  Judge  that 
the  defendant  had  no  knowledge  that  the 
money  was  other  than  the  property  of  Hobbs, 
and  that  he  received  It  through  his  attorney 
In  good  faith,  and  as  security  for  a  liability 
of  greater  amount  than  $5,000,  and  on  account 
thereof  forbore  to  prosecute  his  petition  for 
relief  as  surety  on  the  bond  of  Hobbs.  Tbe 
evidence  warranted  a  finding  that  his  receipt 
of  It  was  the  same,  in  legal  effect  as  If  it  had 
been  pnt  into  his  posaesBlon  by  Hobbs  wlUi  his 
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own  hand,  to  be  hdd  as  secnrlty  agalnet  lofut 
as  snrety  on  the  bond.  The  evidence  tended 
to  show  that  the  draft  was  sent  to  Mr.  Dick- 
inson, to  be  held  and  used  as  such  aecnrlty, 
and  that,  If  the  delivery  of  It  to  Cooper  was 
not  expressly  authorized  by  Hobbs,  It  was 
within  the  genoal  purpose  of  Hobbs,  and 
was  soon  afterwards  known  to  Um  and  xatl- 
fled  by  him. 

The  law  of  the  case  Is  settled  by  nnmerona 
decisions.  If  a  thief  gives  stolen  money,  or 
negotiable  eeeurltles  before  their  maturity,  in 
payment  of  his  debt,  or  as  security  for  It,  to 
one  who  In  good  faith  receives  tbe  money  or 
securities  as  belonging  to  him,  the  creditor  can 
hold  the  property  as  against  the  true  ownerj 
As  between  the  payor  and  the  payee  there  Is 
no  mistake  which  affects  the  validity  of  tbe 
transaction.  One  receiving  money  or  negotla* 
ble  secnrlties  In  payment  of,  or  as  security 
for,  an  existing  debt,  Is  not  bound  to  Inquire 
where  the  money  or  securities  were  obtained. 
It  Is  better  that  money  or  a  negotiable  seen* 
rlty  passing  from  hand  to  hand,  to  one  who 
rightly  receives  It  for  a  valuable  consideration, 
should  carry  on  Its  face  Its  own  credentials. 
Insurance  Co.  v.  Abbott,  131  Mass.  S97;  Bank 
V.  Plimpton,  17  Pick.  1B9;  Greenfield  School 
Dlst  V.  Ph-st  Nat  Bank,  102  Mass.  174; 
Thacher  v.  Way,  113  Mass.  291;  Ex  parte 
Apsey,  3  Brown,  Ch.  265;  Jaques  v.  Mar- 
quand,  6  Cow.  497;  Dunlap  .v.  Limes,  49 
Iowa,  177.  See.  also.  Mason  v.  Walte,  17 
Mass.  560-663;  Worcester  Co.  Bank  v.  Dor- 
chester &  Milton  Bank,  10  Gush.  488.  It  has 
often  been  decided  hi  this  commonwealth  that 
a  pre-existing  debt  Is  a  valuable  consideration 
for  a  payment  made,  or  a  security  given,  on 
account  of  it  Blanchard  v.  Stevens,  3  Cush. 
162;  Fisher  v.  Fisher,  08  Mass.  803;  Good- 
win V.  Trust  Co.,  152  Mass.  189-199,  25  N.  E. 
100;  Merchants'  Nat.  Bank  of  Lowell  v.  Hav- 
erhill Iron  Works.  159  Mass.  168.  34  N.  E.  93; 
Bank  v.  Morse,  163  Mass.  888,  40  N.  B.  180. 
Exceptions  overruled. 


an  Mbm.  ts) 

OOLLINS  T.  INHABITANTS  OF  6RB1DN- 
riELD. 

(Supreme  Jndldal  Court  of  Massachnsetts. 
Franklin.   Oct  20,  1888.) 

KTastsr  aw  Bbkvant— AssoHPTioif  ov  Risk- 
Municipal  COHPOHATIONB— i^BLIO  AOBNTS — 
Pkivatx  Ertrrpribbs— Bvidbhob. 

1.  PlalntifTs  intestate  was  ei^aged  in  de- 
fendant'E  employ  in  raking  stone  down  a  hill- 
side on  land  oelonging  to  defendant.  He  was 
crushed  a  short  time  after  going  to  work,  by 
the  falling  of  an  overhanging  rock,  which  look- 
ed Bafe  from  where  he  waa  working.  Defend- 
ant's snpn-intendent  who  put  plaiotiff'B  intes- 
tate to  work  at  the  place  where  he  was  killed, 
had  been  told  that  the  rock  oould  and  ought 
to  be  barred  down  without  further  blasting, 
and  he  bad  promised  to  see  -to  it.  ffeM,  that 
intestate  did  not  assume  the  risk  bb  a  matter 
of  law. 

2.  Plaintifr*s  intestate  was  killed  while  work- 
ing, nnder  the  direction  of  the  superintendent 
of  streets  (a  public  officer),  In  gathering  roelm 


preliminary  to  macadamizing  a  particular 
street,  whidt  dnty  was  primarily  cast  on  a 
Btreet-railroad  company  by  its  franchise,  but 
which  work  tbe  town  was  doing  In  pursuance 
of  a  contract  whereby  the  railroad  company 
was  to  pay,  and  did  pay,  Ita  portion  of  the 
expenaea,  which  waa  for  the  bo<^f  of  the  work. 
The  town  also  sold  a  small  amount  of  the 
crushed  stone  to  private  persons.  Beld  that 
oasuming  that  the  town  old  not  exercise  any 
control  BO  as  to  make  it  liable  on  the  ground 
of  its  interferrace.  yet  the  jury  might  have 
found  that  the  superintendoit  of  streets  was 
acting,  not  as  an  independent  public  officer, 
bnt  for  the  time  being  as  the  agent  of  the 
town  in  its  private  enterprise,  not  Aoae  under 
tbe  compulsion  of  statute,  but  which  might 
have  been  left  to  the  railroad  company,  so  as 
to  make  the  town  liable  for  the  negligent  acts 
of  tbe  superintendent. 

3.  On  an  Issue  of  liability  of  a  town  for  the 
negligence  of  a  public  officer  in  charge  of  wrak 
which  it  was  claimed  the  town  had  assumed  as 
a  private  enterprise,  and  not  under  the  com- 
pnlsion  of  law,  it  Is  Immaterial  whether  the  «- 
tenirise  proved  profitable. 

4.  Kvidence  that  in  doing  audi  work,  the 
town  had  sold  a  small  amount  of  the  mate- 
rial prepared  b;r  it  to  private  persons,  1b  ad- 
ndssible  as  a  circumstance,  together  with  oth- 
er facts,  to  show  that  the  work  was  a  private 
enterpriae. 

Exceptions  from  superior  court  Franklin 
county;  J.  B.  Richardson,  Judge. 

Action  by  Caroline  A.  Collins,  as  adminis- 
tratrix of  Mtchael  Collins,  deceased,  against 
the  inhabitants  of  Greenfield.  There  was  a 
verdict  for  plalnthl,  and  defendant  excepts. 
Exceptions  overruled. 

Brooks  &  Hamilton,  for  plaintiff.  Dano 
Malone,  for  defendant 

HOLMES,  J.  This  is  an  action  for  injuries 
suffered  by  tbe  plaintiffs  Intestate,  Michael 
Collins,  and  causing  his  death,  while  in  tbe 
defendant's  employ.  The  case  is  here  on  ex- 
ceptions to  a  refusal  to  direct  a  verdict  for 
the  defendant,  and  to  one  or  two  less  Impor- 
tant rulings.  Collins  was  engaged  In  raking 
stones  down  a  hillside  upon  land  belonging  to 
the  defendant  that  they  might  be  gathered 
and  broken  up  in  a  stone  crusher  for  use  tn 
macadamizing  the  defendant's  streets.  Above 
him  was  a  large,  overhanging  rock,  which 
looked  safe  from  where' he  was  at  woik,  but 
which  had  a  large  crack  behind  It,  perhaps 
In  consequence  of  some  blasting  done  two 
days  before.  This  rock  fell  a  few  minutes 
after  Collins  went  to  work,  and  crushed  him. 
There  was  evidence  that  the  superintendent 
one  Walt  put  Collins  to  work  where  he  was 
hurt;  that  Walt  had  been  told  that  the  rock 
which  fell  upon  Collins  could  and  ought  to  be 
barred  down  without  further  blasting;  and 
that  Wait  had  said  that  he  would  see  to  It 

The  facts  stated  thus  far  are  all  that  are 
material  to  the  argument  that  Collins  took 
the  risk  of  the  rock  failing,  which  Is  one  of 
the  grounds  on  which  the  main  exception  is 
supported.  The  jury  might  have  found  that 
there  was  a  special  and  concealed  danger,  of 
which  the  defendant  had  notice,  but  which 
Collins  did  not  know,  and  had  no  chance  to 
find  out  and  that,  therefore,  Collins  was  not 
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negligent,  or  did  not  take  tlw  rtok,  vliicbeTer 
phrase  be  preferred.  Bnrgess  t.  Ore  Oo^  165 
Mass.  71.  42  N.  B.  5Q1;  McKee  T.  Toortel- 
lotte,  167  Mass.  68*  44  N.  B.  1071. 

Another  ^und  on  whl^  the  defendant 
dalms  immunity  1b  that  the  Tork  was  nnder 
the  charge  of  a  public  officer,— the  superin- 
tendent of  streets.  Clark  v.  Easton,  146 
Mass.  43,  14  N.  B.  796;  Pratt  t.  Weymoath, 
147  Mass.  243,  17  N.  B.  638;  Prince  v.  City 
of  Iiynn.  149  Mass.  198.  21  N.  £.  206;  Ben- 
nessey  t.  01^  of  New  Bedford,  IBS  Mass. 
260^  26  N.  B.  SOO;  McOann  t.  Olty  of  Wal- 
tham,  163  Mass.  344,  40  N.  B.  20;  Jensen 
City  of  Waltbam,  100  Mass.  844,  44  N.  B. 
839;  Taggart  t.  Olty  of  Fall  River,  170  Mass. 
32S,  49  N.  B.  622;  Maboney  t.  Olty  of  Boston 
<Mu8.)  60  N.  B.  939.  We  assume  for  the 
purposes  of  decision  that  the  superintendent 
was  appointed  properly,  and  held  his  office 
lawfully,  as  well  aa  de-facto,  dark  t.  Bast* 
on,  146  BAasB.  43,  46,  46^  14  N.  a  796.  We 
asaome,  also,  that  there  was  no  such  cimtrol 
cxerdsed  by  the  selectmen  as  to  make  the 
town  liable  on  the  ground  of  their  Interfer- 
ence. But  the  jnry  were  warranted  In  find- 
ing that  the  work  which  Collins  was  doing 
was  In  aid  of  macadamising  a  particular 
atreet,— Federal  street,— and  this  was  work 
which  primarily  it  was  the  duty  of  a  street- 
railway  CMupany  to  do,  under  Pub.  St.  c. 
113,  1  82,  at  least  for  the  most  part,  and  ao 
far  as  it  went  beyond  the  18  inches  on  the 
sides  of  the  track,  according  to  the  excep* 
dons,  was  the  dn^  of  the  same  company,  by 
the  condltlona  of  the  location  of  Ita  franchise. 
The  town  did  the  work  In  pursuance  of  an 
arrangment  with  the.  railway  cmupany  by 
which  the  railway  oomiiany  was  to  pay,  and 
did  pay,  It  "the  portion  of  the  expense  beloog* 
log  to"  the  company.  It  would  seem  from 
this  language  quoted  from  the  town  vote, 
and  from  the  r^ort  of  the  selectmen.  Hat  the 
company  did  not  pay  tbe  whole  bill;  but  we 
must  assume  from  the  statement  In  the  excep- 
tioBB  previously  quoted  that  the  body  of  the 
work  was  what  the  company  was  bound  to 
da  The  town  also  sold  a  small  amoont  of 
ttie  crushed  stone  to  private  persons. 

On  these  facts  the  Jury  were  warranted  in 
finding  that  the  town,  whatever  Its  public 
duty  as  to  a  portion  ot  the  street  did  the 
wrah  voluntarily  as  a  private  enterprise,  and 
not  under  llie  compulsion  of  statute,  when  It 
mlifht  have  left  It  all  to  tbe  raUw^  Mm* 
pany  aa  a  du^  which  the  company  had  aa- 
mimed.  Tbe  Jury  might  tiave  found  further, 
as  they  naturally  would  If  they  took  tbe  first 
stepk  tiiat  the  anperintendent  of  streets  wu 
acting,  not  as  an  Independent  pubUc  officer, 
but,  for  flu  time  being.  k&  the  agent  of  the 
town.  The  quMtlon  is  not  whether  the  town 
eould  modl^  its  doty  to  the  public  by  a  pri- 
vate arrangemuit  or  by  the  terms  of  Its 
grant  to  the  raUway  ctnnpany  alone,  as  mat- 
ter of  law,  aa  may  h^pen  In  some  cases,— for 
Instance,  that  of  landlord  and  teaaot  (Qulou 
V.  Orimmlngs  [Mass.]  60  M.  B,  624).— but 


whether,  aa  matter  of  fact,  the  town,  from 
private  motives,  undertook  a  work  wbleh  ae- 
toally  It  might  have  left  to  be  done  1^  an* 
other,  and  eoQiloyed  CoUlna  to  aid  it  in  that 
voluntary  task.  If  the  Jury  took  this  view  of 
the  facts,  the  town  was  liable  for  Golllna' 
death.  Waldron  v.  HaverbUl,  143  Mass.  682. 
10  N.  E.  481;  Nefl  V.  Inhabitants  of  Wellea- 
ley,  148  Mass.  487,  20  N.  E.  lU;  Sullivan  v. 
Holyoke,  185  Mass.  273;  Deane  v.  Inhabit- 
ants of  Bandolph,  182  Mass. 

It  is  not  material  whether  the  undertaking 
I«oved  profltaUe,  and  evidence  on  t^at  point 
properly  was- excluded.  The  fact  that  the 
town  made  stune  small  ealea  of  cmabed  stone 
was  a  drcnmstance  to  be  considered;  and 
although  taken  alone,  It  might  not  have 
made  ont  a  case,  yet,  as  it  was  only  a  portion 
of  the  evidence,  the  Judge  was  not  required 
to  role  to  that  effect,  and  tiius  to  break,  one 
by  one,  tbe  'sticks  which  were  relied  on  only 
when  bound  together  In  a  fagot  Whltford  v.' 
Inhabitants  of  Southbrldge^  119  Mass.  664, 
S7S. 

A  portion  of  an  answer  In  the  deporildon  of 
Wait,  tbe  superintendent,  to  the  ^eet  that 
he  cantliHied  Collins  about  tlie  dangers  of  the 
woric,  was  excluded,  no  doubt  on  the  gromid 
that  it  undertook  to  give  the  effect  of  what 
waa  said,  rather  than  the  substance  of  the 
words  whkh  he  used.  See  Ives  v.  Hamlin,  6 
Gush.  684.  Possibly,  a  part  of  the  excluded 
testimony  might  have  admitted  a  more  lib- 
eral construction,  but  we  are  ofit  pi-epared  to 
say  that  the  Ju^  was  wrong. 

Bzceptitms  overruled. 


an  icui.  n> 

WALKER  V.  WALSBB. 
(Supreme  Judicial  Court  of  MaSsadrasetts. 
HampahlK.    Oct.  20,  ISOa) 
Divorce— Advltbrt—Dbsrrtiok. 
On  a  libel  for  divorce  for  adultery,  the 
libelant's  desertion  of  libelee  Is  no  bar,  where 
not  continued  for  a  snfflcieat  l«igth  of  time, 
prior  to  the  act  of  adulteiy,  to  CMiBtitute  a 
ground  for  divorce. 

Exceptions  from  superior  court,  Hamp- 
ablre  county;  Francis  A.  Gasklll,  Judge. 

Libel  by  Mary  N.  Walker  against  Myron 
P.  Walker  for  divorce.  There  waa  decree 
nisi  for  libelant,  and  libelee  brings  excep- 
tions.   Kxceptlona  ovwruled.. 

B.  H.  Latbrop,  for  libelant  B.  O.  Bum- 
pus,  for  libelee. 

BARKER,  J.  If,  as  the  libelee  contoids, 
the  letter  of  the  libelant  to  him  of  Decem- 
ber 15,  1891,  with  her  subsequent  conduct 
until  he  committed  adultery  in  the  year 
1892,  was  a  desertion,  which,  if  continued 
for  three  years,  would  have  given  him 
ground  for  divorce,  the  libelant  yet  had  a 
locus  penlt^tlee,  and  under  our  dedslons, 
after  the  adulteiy  of  the  libelee,  was  under 
no  obligation  to  return  to  him,  and  he  can- 
not set  up  the  desertion  In  bar  of  her  UbtH 
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for  falB  adultery  committed  before  her  de- 
Bertlon  had  continued  bo  long  as  to  give  him 
a  right  to  a  divorce.  Hall  v.  Hall,  4  Allen, 
41;  Clapp  T.  Glapp,  97  Mass.  531.  See,  also, 
Handy  r.  Handy,  124  Mass.  394;  Gumming 
T.  Gumming,  135  Mass.  386,  389;  Morrison 
T.  Morrison,  142  Mass.  361,  8  N.  B.  59; 
Watts  T.  Watts,  160  Mass.  464,  467.  3ft  N. 
B.  479.   BzceptlonB  overruled. 


(172  Uan.  60) 

NEW  ENGLAND  THBOSOPHICAL  CORP. 
T.  CITT  OF  BOSTON. 

(Snpreme  Judicial  Oourt  of  HassadmsettB. 
Saffolk.  Oct.  20,  1896.) 
LnsRAHT,  Benbtolbht,  akd  SciBHTino  COR- 

FOBATIONB— EXSUPTIOK  TROH  TaUTIOIT. 

1.  A  corporation  organized  nnder  Pub.  St 
c  115,  {  13,  having  for  its  paramount  object 
the  dissemination  of  theoBopbical  ideas,  and 
the  procuring  of  converts  thereto,  is  not  a 
"benevolent"  or  "charitable"  institution,  with- 
in chapter  11,  {  5,  cl.  3,  as  amended  by  St 
1889,  c.  465,  exempting  such  from  taxation. 

2.  Nor  is  It  a  "benevolent"  or  "charitable" 
corporation  because  one  of  its  purposes  was 
"forming  the  nucleus  of  a  universal  brother- 
hood of  humanity,"  the  statement  of  sncb  pur- 
pose being  too  indefinite  to  justify  a  finding  to 
uiat  effect 

3.  A  corporation  having  for  Its  paramount 
object  the  dlsBemination  of  theosophical  ideas, 
and  the  procuring  of  converts  thereto,  is  not  a 
"scientific"  Institution,  within  Pub.  St  c.  11, 
f  S.  cl.  3,  ss  amended  by  St  1888,  e.  465,  ex- 
empting such  from  taxation;  since,  if  there  ia 
any  connection  between  theoeophy  and  any 
kind  of  science,  it  ia  only  incidental  to  the 
study  and  promulgation  of  a  system  of  specu- 
lative philosophy. 

4.  Nor  fs  such  a  corporation  a  "literary"  In- 
stitution, within  Pub.  St  c.  11,  §  B,  cl.  3,  as 
amended  by  St.  1889,  c.  465,  exempting  such 
from  taxation,  even  though,  in  furtherance  of 
Its  main  object,  boohs  are  collected,  instruction 
irtven.  and  literary  work  done. 

Beport  from  superior  courts  Suffolk  coun- 
ty. 

Petition  by  the  New  England  Theosophi- 
cal Corporation  against  the  city  of  Boston 
for  the  abatement  of  taxes  assessed  on  real 
estate.  Submitted  on  reports.  Judgment 
ordered  for  respondent 

George  D.  Ayers,  for  petitioner.  Samuel 
M.  Child,  for  defendant 

LATHBOP,  J.  These  are  two  proceedings, 
under  St  1890,  c.  127,  for  the  abatement  of 
taxes  assessed  as  of  May  1,  IS&i,  and  1895, 
respectively,  on  a  parcel  of  land  on  Mt  Ver- 
non street.  In  Boston.  The  case  comes  be- 
fore us  on  reports  of  the  Justice  of  the  su- 
perior court  who  heard  the  cases,  and  who 
found  and  ruled  as  follows:  "1  find  that 
the  witnesses  at  the  hearing  testified  truth- 
fully, and  rule  that,  on  all  the  evidence,  X 
am  not  required  to  find  that  the  real  estate 
of  the  petitioner,  or  any  part  thereof,  was 
exempt  from  taxation."  The  reports  state 
that  the  only  witnesses  at  the  trial  were 
the  petitioner's  treasurer,  called  by  the  peti- 
tlooer.  and  Its  president,  who  also  acted  as 


counsel,  called  by  the  defendant  The  re- 
ports further  Btate  that  there  was  evidence 
tending  to  show  certain  facts,  and  gives 
portions  of  the  evidence  of  the  two  wit- 
nesses. The  Judge  has  made  no  findings  of 
fact,  and  we  are  left  to  gather  the  facts 
from  the  evidence,  which  Is  not  a  satisfac- 
tory way  of  having  cases  presented  to  us. 
The  question  before  us  Is  whether,  as  mat- 
ter of  law,  the  Justice  of  the  court  below 
was  bound  to  abate  the  tax  assessed  tn 
either  or  both  of  the  years  above  mentioned. 

The  petitioner  was  organized  In  1893,  un- 
der Pub.  St  c.  115,  and  received,  under  sec- 
tion 13,  a  certificate  from  the  secretary  of 
the  commonwealth,  in  which  the  puri>oses 
of  the  corporation  are  thus  set  forth:  "For 
the  purpose  of  literary,  benevolen.t,  chari- 
table and  Bcientlfic  purxxnes;  more  partic- 
ularly to  assist  the  Theosophical  Society  In 
Its  three  objects:  (1)  Forming  the  nucleus 
of  a  universal  brotherhood  of  humanity, 
without  distinction  of  race,  creed,  sex,  caste, 
or  color;  (2)  promoting  the  study  of  Aryan 
and  other  Eastern  Uteraturee,  religiona,  and 
sciences,  and  demonstrating  their  Import- 
ance; (3)  Investigating  unexplained  laws  of 
nature,  and  the  psychical  powers  latent  In 
man,  for  mutual  Improvement  In  religious 
and  philosophical  knowledge,  in  the  further- 
ance of  religious  and  philosophical  opinions, 
for  maintaining  a  library  or  libraries  of 
theosophical  and  cognate  books,  for  printing 
and  publishing  theosophical  literature."  It 
is  further  declared  in  the  certificate:  "No 
person  can  become  a  member  of  this  cor- 
poration without  being  a  member  of  the 
Theosophical  Society,  which  was  founded 
in  New  York,  November  17,  1875,  and  now 
has  Its  headquarters  in  India."  After  this 
certificate  was  obtained,  the  petitioner  ac- 
quired title  to  the  premises  taxed.  This  Is 
ft  lot  of  land,  with  a  building  thereon,  for- 
merly a  dwelling  house,  containing  about 
20  rooms,  of  good  size.  The  reports  state: 
"The  evidence  tended  to  show  that  the  worS 
carried  on  by  the  corporation  and  the 
branch  organizations  and  Individuals  who 
assisted  the  corporation  was  of  a  very  gen- 
eral character,  corresponding  to  the  objects 
named  In  the  charter,  and  consisting  of 
editing  the  Theosophical  News,'  sending  out 
press  reports  and  articles  to  various  papers 
by  means  of  the  'Press  Bureau'  of  the  New 
England  committee  for  theosophical  work; 
that  several  branch  organizations,  engaged 
in  various  departments  of  the  same  work 
described  in  the  purposes  of  the  main  cor- 
poration as  shown  by  the  charter,  occupied 
various  rooms  in  said  building,  some  of 
whom  subscribed  si  certain  amount  weekly 
to  the  support  of  the  parent  corporation,  the 
petitioner."  One  room,  in  1894,  was  occu- 
pied by  a  newspaper  reporter,  who  worked 
for  his  newspaper  at  night  and  slept  during 
the  day,  and.  when  he  was  not  asfeep,  did 
some  work  for  the  petitioner,  in  the  way  of 
writing  and  addresslnc  letters.   A  large 
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namber  of  oUier  roonu  were  let  to  rarlous 
theosopblcal  workers,  and  they  respectlTe- 
ly  paid  a  small  rental  for  the  same,  In  pro- 
portion to  tbelr  respecUTe  means,  som%  of 
these  being  engaged  In  other  occnpatlons 
daring  tbe  day.  In  1894  a  man  and  his 
wife  occupied  one  of  tbe  rooms.  On 
1,  1895,  tbe  wife,  who  was  a  member  of  the 
corporation,  was  temporarily  In  Europe,  and 
the  man,  who  was  not  a  member,  occupied 
die  room,  and  ctmtlnued  to  occupy  It 

The  petitioner  contends  tliat  Ihe  evidence 
shorn  that  the  corporation  was  a  'literary, 
benevolent,  charitable  and  sclentlflc  Instl- 
tntkuu"  and  so  exempt  from  taxation,  nn- 
Cbt  Pnb.  St  c.  11,  S  5,  d.  3,  as  amended  by 
St  1889,  c.  465.  We  see  no  ground  upon 
which  It  can  be  said  that  tbe  judge  was 
bound  to  hold  that  the  petitioner  was  either 
a  benevolent  or  a  charitable  Institution. 
The  word  "benevolent '  may  include  pur- 
poses whi^  may  be  deemed  charitable  by 
a  court  of  equity,  and  it  may  also  Include 
"acts  dictated  by  kindness,  good  will,  or  a 
disposition  to  do  good,  the  objecta  of  which 
have  no  relation  to  the  promotion  of  educa- 
tion, learning  or  religion,  the  relief  of  the 
needy,  the  sick,  or  the  afBleted,  the  sup> 
port  of  public  works,  or  tbe  relief  of  public 
burdens,  and  cannot  be  deemed  'diarltalOtf 
fa  the  technical  or  legal  sense.*^  Ohamber- 
lain  V.  Steams,  111  llass.  267.  See.  also, 
Massachusetts  Soc.  for  Prevention  of  Omelty 
to  Animals  v.  Boston,  1^  Mass.  24,  6  N.  B. 
840.  The  word  "charitable"  refers  to  hospi- 
tals and  oilier  dtarltable  Institutions  for  tbe 
relief  of  tbe  poor  or  tbe  sick.  !nie  reason  of 
this  exemption  is  that  they  render  a  service 
to  tbe  public,  and  so  relieve  tiie  state  or  mv- 
nieipallty  from  .expense  See  Cooley,  Tax*n 
(2d  Ed.)  202. 

The  -purpose  of  "forming  the  naelens  of  a 
universal  brotherhood  of  humanity"  is  too  in- 
definite an  expression  to  enable  ns  to  say, 
on  the  evidence,  that  the  judge  was  wnmg 
in  holding  tiiat  the  petittonor  was  not  a  be- 
nevolent or  a  charitable  institntloii. 

The  Judge  was  not  bound  to  bold  that  this 
was  a  sclentlflc  Instltntion.  While  the  term 
"scientific*'  may  not  be  limited  to  the  physical 
sciences,  yet  there  Is  nothing  In  tbe  evidence 
to  show  that  there  Is  any  study  or  ai^llca- 
flon  of  science,  even  In  tiie  broadest  sense  of 
the  word,  In  theosc^by.  Bat,  even  If  there 
is  any  connection  between  tbeosophy  and  any 
Hnd  of  science,  It  Is  only  Incidental  to  tbe 
stndy  and  promulgation  of  a  system  of  specu- 
lative ptallosopby.  To  make  an  Institntloa 
scientific.  It  should  be  devoted  either  to  the 
sciences  generally,  or  to  some  d^rtment  of 
science  as  a  principal  object,  and  m>t  merely 
as  an  unimportant  Inddmt  to  Its  Important 
streets. 

13»  wwd  "literary**  has  no  technical  legal 
meaning,  and  there  to  some  difference  of 
opinion  as  to  what  Is  meant  in  statutes  ex- 
empting literary  Institutions  or  societies  from 
taxation.   In  Stogland  It  Is  held  that  a  school 


for  educating  teaCbos  organized  under  6  it 
7  Vict  c.  86,  Is  not  a  literary  socjety.  Reg. 
T.  Pocock,  8  Q.  B.  729.  See,  also,  Oommon 
Oouncn  V.  McEjean,  8  Ind.  328;  Pbllade^bia 
V.  Overseers  of  PnUlc  Schools,  170  Pa.  St 
267,  32  Aa  1033;  Kendrick  v.  Farquhar,  i 
Ohio,  180.  In  Trustees  of  Wesleyan  Academy 
V.  Inhabitants  of  Wllbraham,  99  Mass.  599,  It 
was  said  by  Chief  Justice  cniapman.  In  cour 
siderlng  tbe  exemption  of  the  academy  from 
taxation:  "The  academy  of  fbe  plaintiffs  Is 
a  literary  and  scientific  inotitution,  duly  in- 
corporated, and  the  only  qnestlons  that  are 
raised  In  Ihe  case  relate  to  tbe  character  of 
the  property  which  tbe  d^endants  have  as- 
sessed." Tbe  Institution  In  this  case  was 
Incorporated  by  St  1821,  c.  80,  "for  the  pur- 
pose of  promotlQg  religion  and  morally,  and 
for  the  education  of  youth,  in  such  of  tiie 
liberal  arts  and  sdences,  as  tbe  trustees  for 
the  time  being  shall  direct"  In  Mt  Her- 
mon  Boys'  Scho<d  v.  Gill,  146  Mass.  130,  13 
M.  K  8B4,  It  was  conceded  that  tbe  pUdnttfl 
was  one  of  the  Institutions  exempt  from 
taxation  by  Pnlx  St  c.  11,  |  6,  cL  8,  and 
the  court  aald  that  It  was  "vcary  properly 
conceded."  The  Institution  In  this  case  was 
oiganlzed,  under  Pnb.  St  c.  116,  for  tbe  *Mn- 
catlon  of  hoya.**  We  have  no  occa^n,  how- 
ever, to  Inqnlre  whether  a  buDdlng  owned  1^ 
a  corporation  formed  for  tbe  purposes  of 
education  is  exen^  ^m  taxation,  when  a 
similar  bnUdlng  used  for  the  same  purposes 
would  not  be  If  owned  by  private  Individ- 
uals, as  we  are  of  opinion  that  the  Judge 
was  not  bound  to  find  tbat  tbe  petitioner  is  a 
literary  Institution,  wltiiin  tbe  meaning  of 
the  statute.  Tbe  paramount  object  of  the 
petitioner  Is  tbe  dissemination 'of  ttieosopht- 
cal  ideas,  and  tbe  procuring  of  converts  there- 
to. Bverythlng  else  la  subordinate.  The 
fact  that;  In  furtherance  of  this  object  books 
are  collected.  Instruction  glvoi,  and  Utevary 
work  done,  does  not  make  the  petitioner  a  lit- 
erary Institution.  To  hold  otherwise  would 
be  to  permit  any  seven  men  who  believed  In 
any  partioOar  tiwory  on  any  subject  to  live 
free  from  taxation,  by  foaming  a  corpora- 
tion, buying  a  house,  living  In  It,  editing  a 
newspaper,  and  writing  articles  to  other 
newspapers  In  favOT  of  their  views,  with  tbe 
hope  of  gaining  convorts.  This  Is  not.  In 
our  view,  the  Inteat  of  ttie  legislature.  Ac- 
cording to  the  tonus  of  tbe  reports,  Judgment 
is  to  be  entoed  In  each  case  for  tbe  respond- 
ent for  Its  expenses  and  costs.   So  ordered. 


an  Masa.  H) 
HOBBISSBT  et  al.  v.  GEISEL  et  al. 
(Snpreme  Judicial  Court  of  MaBBachusetts. 

Hampden.  Oct  20,  1888.) 
Building  Contracts— Breach— BTiDiNoit. 
One  about  to  build  an  hotel,  having  stipu- 
lated that  all  labor  should  be  performed  by 
union  men,  informed  a  contractor  that  if  he 
could  produce  a  certificate  from  the  Laborers* 
XTnton  that  he  was  acceptable  to  It  be  would 
gire  liim  tlie  contract   That  night  the  labor 
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unioQ  unanimously  voted  not  to  work  for  any 
tmatractoT  on  tbjs  job  who  had  employed  non- 
anioa  men  during  the  previous  two  years.  This 
vhe  contractor  had  done.  The  contractor  then 
offered  to  give  a  bond  to  the  union  not  to  em- 
ploy nonunion  men,  but  it  took  another  vote, 
and  snstaioed  its  former  action.  HM  that,  in 
an  action  for  refusal  to  let  the  contractor  pro- 
ceed on  the  alleged  contract,  these  votes  were 
properly  admitted,  since  they  tended  to  show 
that  the  contractor  could  not  secure  union  labor 
or  the  certificate  from  the  union  required;  and 
this,  whether  they  were  communicated  to  the 
contractor  or  not. 

Exceptions  from  Btip^or  court,  Hampden 
county;  Bllaha  B._M87i)ard,  Judge. 

Action  by  one  Morrlssey  and  otbers  against 
one  Oelsel  and  others.  There  was  a  rerdtct 
for  defendants,  and  plalntUfs  except  Ex- 
ceptions overruled. 

J.  B.  CarroU,  W.  H.  McClI&tock,  and  J.  F. 
Stapleton,  Jr.,  for  plalntiffa.   Brooks  &  Ham- . 
Uton,  for  defendants. 

HOLMES,  J.  This  Is  an  action  for  the 
breach  of  an  alleged  oral  contract  to  employ 
the  plalntltrs  to  build  an  hotel  and  bottling 
establishment  In  Springfield.  The  defend- 
ants advertised  for  bids,  stipulating  that  all 
labor  should  be  done  by  union  men.  The 
plalntiCFs  made  the  lowest  bid.  The  parties 
met  on  the  afternoon  of  March  17,  1896,  and, 
according  to  the  plaintiffs'  testimony,  the  con- 
tract was  awarded  to  them.  The  defend- 
ants, on  the  other  hand,  testified  that  they 
went  no  further  than  to  say  that  if  the  plain- 
tiffs could  produce,  to  the  defendants'  satis- 
faction, evidence  or  a  ceiiJficate  from  the 
labor  nnlons  that  the  plaintiffs  were  ac- 
ceptable to  them,  the  plaintiffs  should  have 
the  contract.  The  Jury  found  for  the  de- 
fendants. 

At  the  trial  several  exceptions  were  taken, 
some.  If  not  all,  of  which,  apart  from  other 
questions,  were  made  Immaterial  by  the 
charge  of  the  judge.  Only  one  la  Insisted 
upon  at  the  present  time,  and  that  Is  to  the 
admission  of  two  votes  by  the  Building  La- 
borers' International  Protective  Union,  Noi 
3,  of  America,  otherwise  called,  in  the  testi- 
mony, the  "Masons*  Tenders'  Union,"  the 
"Hod  Carriers'  Union,"  or  the  "Laborers' 
Union."  These  votes  were:  First,  "Moved 
&  Sec.  that  we  refuse  to  work  for  any  con- 
tractor that  gets  this  job  that  has  not  had 
all  union  men  for  the  last  two  years.  Oar- 
rled,"— passed  in  the  evening  of  March  17th, 
after  the  meeting  of  the  parties  to  this  suit 
about  the  contract;  and,  second,  "A  special 
meeting  called  for  the  purpose  of  asking 
whether  we  now  recede  from  our  former  ac- 
tion In  regard  to  this  brewery  Job  or  not. 
Moved  and  seconded  that  we  sustain  our  for- 
mer action.  Forty-five  for  and  six  against. 
Carrled,"-'passed  on  March  21st. 

There  was  evidence  that  the  plaintiffs  had 
employed  some  nonunion  men  within  two 
3'ears,  and,  Indeed,  it  Is  not  a  violent  infer- 
ence that  the  first  vote  was  directed  gainst 
the  plaintiffs  e^raclally..  On  Mareb  20tb, 


before  the  second  vote,  there  was  a  meeting 
between  the  plaintiffs,  the  defendants,  and 
some  representatives  of  labor  unions,  for  the 
purpose,  It  might  have  been  found,  of  try- 
ing to  arrange  matters  between  the  plaintiffs 
and  the  laborers.  At  this  meeting  the  plain- 
tiffs offered  to  give  a  bond  of  fGOO  to  employ 
only  union  men  npon  the  Job. 

When  the  votes  were  put  In,  It  was  pos- 
sible that  the  plaintiffs  might  contend  that, 
even  If  the  Jury  should  find  that  on  March 
17tb  the  defendants  only  had  made  a  condi- 
tional offer,  the  plaintiffs  had  satisfied  the 
condition,  reasonably  understood,  and  were 
able  to  go  on  with  union  labor.  The  first 
vote  of  the  Laborers'  Union  was  treated  by 
the  parties  at  their  meeting  as  sufficiently 
proving  that  at  that  time  the  plaintiffs  could 
not  get  members  of  that  onion  to  work  for 
them.  It  proved  It  very  plainly.  Such  a 
Tote  waa  more  than  a  mere  declaration  of  In- 
tention. It  was,  or  might  have  been  found 
to  import,  a  command  by  the  union  to  every 
one  of  Its  members  not  to  work  for  the  plain- 
tiffs, and  a  command  which  no  member  of 
the  union  would  dare  to  disobey.  The  ex- 
istence of  such  a  C(»nmand,  unrevoked,  from 
a  superior  power,  to  those  whom  the  plain- 
tiffs would  have  employed  If  they  could,  does 
not  depend  upon  communication  to  the  plain- 
tiffs for  its  effect  as  evidence  of  what  the 
plaintiffs  were  able  to  do  with  the  men.  The 
votes  were  Important,  also,  as  bearing  on  the 
position  of  the  unions  from  which  the  defend- 
ants required  a  certificate.  They  were  not 
only  declarations  of  Intention,  they  were  acts, 
—orders  carrying  oat  the  Intention,  the  sec- 
ond of  them  seemingly  In  rejection  of  the 
plaintiffs'  attempt  to  conciliate  them  by  a 
bond.  There  Is  no  question,  that  they  were 
serious  votes.  As  such,  whether  commoni- 
cated  or  not,  they  showed  that  the  plaintiffs 
were  not  acceptable  to  the  union  that  passed 
them.  It  is  argued  that  the  offer  of  the  bond 
does  not  appear  to  have  been  communicat- 
ed to  the  union.  But  it  was  made  to  their 
secretary,  who  was,  at  the  meeting  of  March 
20th,  to  represent  them.  If  this  was  not 
sufiiclent,  the  contents  of  the  second  rote 
show  plainly  enough  that  the  secretary  had 
laid  the  offer  before  the  meeting. 

It  Is  enough  that  the  evidence  vras  admis- 
sible In  connection  with  the  rest  of  the  de- 
fendants' evidence;  and  It  Is  unnecessary  to 
consider  whether,  on  the  plaintiffs'  theory, 
the  votes  would  have  been  competent  to  show 
that  no  cause  of  action  had  accrued,  because 
the  plaintiffs  were  not  able  to  begin  work 
with  union  men.  See  Jones  v.  Parker,  163 
Mass.  564,  567.  S68, 40  N.  E.  1044.  The  Judge 
took  the  most  favorable  view  for  the  plain- 
tiffs, and  instructed  the  Jury  that.  If  a  con- 
tract was  made  on  the  17th,  the  plaintiffs 
were  entitled  at  least  to  nominal  damages, 
and  thus  absolutely  excluded  a  finding  for 
the  defendants  on  the  ground  of  a  breadi  of 
condition  after  the  contract  was  made. 

The  first  to%  at  least*  was  admissible  alao 
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from  anotber  point  of  Tlew:  It  "wslb  opeh  to 
file  defendants  to  argue  that  the  meeting  of 
SCandi  iSOtb  was  more  conalttent  wltli  tbe  de< 
fendante'  evidence  that  the  contract  dq;iended 
npon  the  plaintiffs*  baring  c<»ne  to  ferms 
with  the  labor  unions  than  with  the  plalntUW 
theory.  In  order  to  explahi  the  plalntlflB'  ctm- 
dnct,  It  was  prc^r  to  put  In  the  vote,  which 
erld^^  was  one  of  the  causes  ot  the  meM- 
Ine. 

Exceptions  oremiled. 


DIRBOTOBS  OF  PEOVIDENCH  &  W.  B. 
00.  et  al.  T.  TOWN  OF  UXBEIDGB. 
(Snpreme  Judicial  Court  of  MaBsachusetts. 
Worcester.    Oct  20,  1888.) 
AppBAr. — Repokt  from  Sinolb  Justiob — Kbtibw 
—Railroads— Cbossi  Kas—ABouTiojt— 

BXPBKSBS. 

1.  Piib.  St.  a  IM,  §  20,  providing  that  a  re- 
port by  a  Bingle  justice,  when  confirmed  Jiy 
the  court,  shall  be  final,  does  not  take  away 
the  anthority  of  the  joBtice  to  report  to  tne 
fall  court  quesdons  of  law  arising  In  equity. 

2.  Where  the  point  was  not  raised  In  the  su- 
perior court  that  a  party  did  not  file  in  that 
court  objections  to  the  report  by  the  justice. 
In  accordance  with  equity  rules  31  and  32,  it 
cannot  be  raised  in  the  full  court 

3.  The  expense  of  employing  counsel  to  rep- 
resent the  town  in  the  superior  court,  and  be- 
fore a  commission  appointed  to  make  separa- 
tion of  the  grade  closing  and  of  employing  a 
civil  engineer  to  prepare  plans  to  presmt  to 
tbe  commission,  are  not  snch  itenu  of  cost 
or  expenses  as  are  contemplated  by  Acts  1890, 
c.  428.  18  3,  7,  which  provide  that  railroads 
shall  pay  65  per  cent,  of  the  total  actual  cost  of 
abolishing  grade  crossings,  including  the  cost  of 
hearing,  and  the  compensation  of  tbe  commis- 
sioners and  auditors,  and  the  expense  incurred 
bj  the  town. 

Report  from  superior  court,  Worcester 
county;  J.  B.  Richardaon,  Judge. 

Petition  by  the  Directors  of  the  Providence 
&  Worcester  Railroad  Company  and  others 
asalUBt  the  town  of  Uxbridge  for  separation 
of  a  grade  crossing.  Claims  hy  the  town 
for  counsel  fees  and  fees  for  engineer  disal- 
lowed, and  the  case,  was  submitted  on  a  re- 
port  Items  disallowed. 

li.  Hall,  tos  petitioners.   Oea  &  Taf^ 
tm  Town  of  Uxbrldvel 

HAMMOND,  J.  The  Items  In  dl^>ute  were 
disallowed  by  the  auditor  and  by  the  Justice 
of  the  superior  court,  and  fheqnestion  wheth- 
et  this  was  correct  comes  to  us  upon  a  re- 
port made  by  the  justice.  Although  the  lan- 
guage of  the  statute  Is  that  the  report,  when 
confirmed  by  the  court,  shall  be  final,  still  it 
la  not  to  be  construed  as  taking  away  tbe 
general  authority  of  a  single  justice  to  re- 
port to  the  full  court  questions  of  law  aris- 
ing in  equity.  Pub.  St  c.  151,  8  20;  St  1883. 
c  223,  S  2.  The  petitioners,  contend  that  the 
town  has  no  standing  here,  because  it  did 
not  file  In  the  superior  court  objections  to 
the  report,  in  accordance  with  equity  rules 
31  and  32  of  that  court   But  the  point  does 


not  Beem  to  have  been  taken  there,  and  It  Is 
too  late  to  raise  It  now.  We  are  therefore 
brought  to  the  question  In  the  case,  whldi 
Is  whether  expenses  Incurred  by  a  town  In 
employing  counsel  to  represent  It  In  title  su- 
perior court,  and  before 'a  commlsston  ap- 
pointed to  make  sepwati(m  of  a  grade  cross- 
ing, under  chapter  428  ot  the  A.ctB  of  1890, 
and  In  emi^yhtg  a  cItU  en^eet  to  prepare 
plans  to  present  to  the  commission,  should 
be  allowed  1^  the  auditor,  as  part  of  the 
"emt  of  the  hearing,"  under  secti<m  8,  or  as 
part  of  the  "excuse  Incurred  by  the  town," 
under  aeeOxm  7  of  that  aet^  to  be  apportion- 
ed between  the  raflroad  conqiany,  ttie  com- 
monwealth, and  the  town.  The  legal  serrlces 
consisted  in  part  In  appearing  at  hearings  hi 
the  superior  court  In  opposition  to  the  ap* 
poinlment  of  a  commission,  and  reiHresenflng 
the  town  In  the  selecti<m  of  commissioners 
after  the  decision  of  the  court  to  aj^lnt;  In 
part  In  oi^oslng  before  the  commission  any 
abolition  whatever;  and  in  part  advocating 
before  ^e  commission,  after  Its  decision  to 
abolish  the  crosting,  a  different  plan  of  sep- 
aration from  that  presented  by  the  railroad 
company.  The  engineering  aervltxB  consist- 
ed In  preparing  and  presenting  to  tiie  com- 
mission the  town  plans  for  Qie  abolition. 
The  commission  adopted  ^e  r^lroad  plan. 
The  town,  by  vote  at  a  town  meeting,  ap- 
pointed a  committee  with  authority  to  em- 
ploy counsel  and  an  engineer  for  the  pur- 
poses stated.  The  reasonableness  of  (fharges 
Is  not  tai  dilute.  The  sevratii  section  of  the 
statote  simply  provides  the  machinery  by 
which  the  items  nsmed  In  third  section 
may  be  ai^rtioned,  and  cannot  tw  held  to 
vary  them  In  any  way.  Tbe  decision  of  the 
question  thraefore  depends  vsfou  the  inter* 
protation  to  -he  given  to  the  following  hm- 
gnage  of  tbe  third  section:  "The  railroad 
companies  shall  pay  sixty-Ave  per  centum  of 
the  total  actual  oost  of  tbe  alterations,  in- 
cluding in  such  oost  the  cost  of  the  hearing 
and  the  compensation  of  the  commissioners 
and  auditors  for  their  serrlces.  and  ^  dam- 
^es  Including  those  mentioned  In  section 
five  of  this  act"  These  items  cannot  be  con- 
sidered as  a  part  of  the  total  cost  of  the 
alterations.  They  were  incurred  before  tbe 
decree  for  alterations  was  made,  and  in  op- 
position to  the  decree,  and  not  for  the  pur^ 
pose  of  performing  It  Instead  of  being  In- 
curred In  carrying  out  tbe  decree,  they  were 
Incurred  to  prevent  it  In  ttiese  respects  the 
case  materially  differs  from  Boston  &  A.  R. 
Co.  V.  Inhabitants  of  Oharllxm,  161  Mass.  82, 
36  N.  B.  6Sa  In  this  latter  case  the  expenses 
were  Incurred  by  tbe  town  In  a  bona  flde 
attempt  to  ascertain  the  land  damages. 
.  Nor  do  we  think  these  items  can  be  allow- 
ed as  a  part  of  the  "cost  of  hearing"  before 
the  commiBslOD.  A  review  of  the  history  of 
tbe  legislation  on  this  matter  is  here  Instruc- 
tive. When  railroads  were  first  esteUlshed. 
the  acte  of  Incorporation  usually  authorised 
them  to  raise  or  tower  highways  so  as  to 


Digitized  by  Google 


460 


61  NOBTHEASTBSN  BBPOBTEB. 


pass  under  or  ov.er  them,  and  forbade  the 
obstruction  ot  highways.  St  1828,  c.  183, 
S  6;  St  1829,  c.  20,  S  5;  St  1830,  c.  93,  8  9; 
Id.  c.  94,  S  10;  Id.  c.  95,  $  11;  Id.  c.  4,  S 
11;  St  1833,  c.  187.  These  provisions  were 
incorporated  In  Rev.  St  c.  39,  IS  66-68.  The 
first  statute  authorizing  proceedings  for  the 
abolition  of  grade  crossings  was  St  1842,  c. 
22:  "If  the  selectmen  of  any  town,  or  the 
mayor  and  aldermen  of  any  city,  wherein 
any  tum-plke,  highway  or  townway,  crossed 
by  any  railroad,  on  a  level  therewith,  Is  sit- 
uated, shall  be  of  opinion  that  it  Is  necessary 
for  the  security  of  the  public  that  said  turn- 
pike, highway  or  townway  should  be  raised 
or  lowered,  so  as  to  pass  over  or  under  said 
railroad,  said  selectmen,  or  mayor  and  alder- 
men, may,  In  writing,  request  the  corpora- 
tlon  to  which  said  railroad  belongs  to  raise 
or  lower  said  ways;  and  If  said  corporation 
shall  neglect  or  refuse  so  to  do,  said  s^ect- 
men,  or  mayor  and  aldermen,  may  apply  to 
the  county  commissioners  of  the  county  with- 
in which  said  town  is  situated,  to  decide  up^ 
on  the  reasonableness  of  such  request;  and 
If  said  commissioners,  after  due  notice  and 
hearing  the  parties,  shall  decide  that  the 
raising  or  lowering  of  said  ways  is  neces- 
sary for  the  security  of  the  public,  said  cor- 
poration shall  comply  with  said  decision, 
and  shall  pay  the  costs  of  the  application; 
and  if  the  said  conmolssionera  shall  he 
of  opinion  that  such  alteration  ,  of  said 
ways  is  not  necessary,  the  siUd  selectmen 
or  mayor  and  aldermen  shall  be  liable  to 
the  costs  of  their  application."  This 
statute  was  re-enacted  In  Gen.  St  c  63, 
St  63,  M.  This  last  was  repealed  by  St 
1872,  c.  262.  Section  1  provides  that  If,  upon 
application,  the  county  commissioners  decide 
that  no  alteration  Is  necessary,  "the  party 
making  the  application  shall  pay  the  costs." 
Section  2  Is  as  follows:  "The  party  by  whom 
such  decision  shall  be  carried  into  effect 
shall  be  determined  upon  the  award  of  a 
commission  consisting  of  three  disinterested 
persons,  one  of  whom  shall  be  named-  by  the 
county  commissioners,  If  the  way  that  crosses 
or  Is  crossed  by  the  railroad  Is  a  highway,  or 
by  the  selectmen  or  mayor  and  aldermen  if 
It  Is  a  town  way;  one  by  the  railroad  cor- 
poration interested;  and  the  third  shall  be 
a  member  of  the  board  of  railroad  commis- 
sioners designated  by  said  board.  Said  com- 
mission shall  be  named  within  thirty  days 
after  the  decision  that  an  alteration  is  nec- 
essary, and  shall  meet  within  sixty  days; 
and  the  said  commission  shall  also  determine 
by  what  party  all  charges  and  expenses  oc- 
casioned by  making  such  alteration  and  all 
future  charges  for  keeping  In  repair  such 
crossing  and  the  approaches  thereto,  as  well, 
as  all  costs  of  the  application  to  the  county 
commissioners,  or  of  the  hearing  before  said 
commission,  sliall  be  borne;  or  said  commis- 
sion may  apportion  all  such  charges,  ex- 
penses or  costs  between  the  railroad  corpora- 
tion .and  the  town,  city  or  conu^  In  which 


said  crossing  is  situated,  and  the  award  of 
said  commission  shall  be  final."  And  this 
is  substantially  re-enacted  In  St  1874,  c.  372, 
»  96,  98,  and  in  Fub.  St  c.  112,  S8  120,  131. 
Then  comes  the  statute  In  question,^t 
189a  c.  428.  It  will  be  observed  that  in  the 
previous  statutes  the  costs  which  were  to 
be  apportioned  were,  untU  St  1872,  c.  262, 
"the  costs  of  tiie  application  to  the  cbunty 
commissioners,"  but  when  special  conunl»* 
sloners  were  appointed,  and  up  to  St  1S90, 
c.  428,  the  costs  were  the  costs  of  the 
plication  to  the  county  commissioners  and  of 
the  hearing  before  s^d  special  conmilsslon- 
ers.  Since,  under  St  1890,  c.  428,  the  peti- 
tion was  to  be  made  to  the  superior  court 
there  was  no  occasion  to  continue  the  provi- 
sion concerning  costs  before  the  county  com- 
missioners, and  BO  that  concerning  the  cost 
of  bearing  before  the  special  commlsslonerB 
only  was  retained.  There  can  be  no  doubt 
that  the  same  general  kind  of  expense  la 
meant  by  the  term  "cost  of  hearing"  as  by 
the  cost  of  "application  before  the  couniy 
commissioners."  Prior  to  St  1872,  c.  2«2, 
the  whole  matter  of  alterations  was  passed 
npon  by  the  county  commissioners,  and  in 
that  case  there  were  no  other  costs  to  be 
paid  but  those  of  the  application  to  them; 
but  when  a  part  of  the  work  was  delegated 
to  a  special  commission,  then  it  became  nec- 
essary to  Include  the  cost  of  hearing  before 
the  latter.  In  order  to  cover  some  of  the  cost 
which  had  theretofore  come  in  under  costs 
of  application  to  the  county  commissioner. 
A  similar  provision  le  contained  In  the  act 
for  laying  out  highways.  Pub.  St  c.  49,  { 
2.  But  these  provisions  concerning  costs  be- 
fore the  county  commissioners  never  have 
been  held  to  relate  to  costs  between  the  par- 
ties, or  to  the  costs  incurred  by  the  re- 
spective [yartles  In  the  preparation  and  trial 
of  their  respective  sides  of  the  controversy, 
but  merely  to  the  costs  incurred  by  the  coun- 
ty commissioners  or  the  tribunal  as  a  court, 
and  they  are  simply  Intended  to  protect  the 
public  treasury  from  the  exjwnse  of  holding 
the  court  and  of  investigating  the  questions 
presented.  GitTord  v.  Inhabitants  of  Dart- 
mouth, 129  Mass.  136.  No  part  of  the  items 
In  question  were  Incurred  for  that  purpose, 
and  they  were  rlghUy  disallowed.  Itema  dlft* 
allowed.  Decree  according. 


an  vtMB.  60) 
GLBASON  T.  SMITH. 
(Supreme  Judicial  Oourt  of  Massachasetta, 
Worcester.    Oct  20,  1898.) 

Uabtkb  ahd  SBRvun^NioLiaasoa— AMnMrnos 
or  Bisx— ExFiKt  EviDBKca. 

1.  PlalntUf  had  been  a  molder  for  10  years, 
and  had  worked  for  defendant  for  four  years. 

He  had  worked  two  yenrs  on  a  machine  for 
molding  piano  tops,  similar  to  that  on  which 
he  was  injured,  except  as  to  the  guard,  which 
on  the  first  machine  and  on  the  one  on  which 
he  was  injured  was  a  contrivance  made  by  tlie 
workmen  themselveB^  wiUiout  direction  fntm 
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the  employers,  and  was  not  ft  part  of  the  ma- 
chine. The  machine  on  whicn  he  had  first 
worked  had  a  guard  covering  the  whole  sweep 
of  the  knives,  bat  the  guard  on  the  machine  on 
which  he  was  injured  did  not,  and  the  revolu- 
tions were  bo  rapid  that  the  knives  were  in- 
visible; bnt,  when  he  was  first  pnt  at  the  lat- 
ter machine  on  the  day  of  the  injury,  it  was 
at  rent,  and  he  could  have  seen  tiiat  the 
knives  were  not  wholly  covered.  While  run- 
ning a  board  through  the  machine,  he  observed 
a  defect,  and  was  injured  by  the  knives  while 
examining  it  with  his  hand.  Bdd,  that  he 
«oald  not  recover  of  his  employer. 

2.  The  question  whether  a  madiine  with  rap- 
idly Terolving  knives  is  dangerous  Is  not  one 
for  nperta. 

Exceptions  trom  superior  court,  Worcester 
conn^;  Daniel  W.  Bond,  Jtt^e. 

Action  by  Frank  D.  Gleaaoa  against  F.  G. 
Smith.  A  Terdlct  was  directed  for  defendant, 
and  plaintiff  excepts.   Exceptions  overruled. 

J.  B.  Thayer  and  A.  P.  Bugg,  for  plaintiff. 
B.  P.  Pierce  and  3,  A  StUea,  for  defendant 

KNOWLTON,  J.  The  plaintiff  was  em- 
ployed by  the  defendant  as  a  molder  In  a 
woodworking  shop,  where  piano  cases  were 
manufactured;  and  while  working  upon  a 
machine,  molding  the  top  of  a  piano,  his 
thumb  and  two  Angers  were  cut  off.  He  con- 
tends that  the  defendant  was  negligent  In 
setting  him  to  work  upon  a  dangerous  ma- 
<^Ine  without  warning  btan  of  the  danger. 
The  only  objection  which  he  now  makes  to 
the-  machine  Is  that  a  guard  used  upon  It  was 
not  M  wide  aa  It  should  hare  been.  The 
plaintiff  testified  tbat  he  had  been  a  molder 
ten  years  or  more,  and  had  worked  for  the 
defendant  In  this  shop  about  four  years  prior 
to  the  accident,  and,  before  working  for  the 
defendant^  had  worked  In  four  other  shops 
where  work  was  done  similar  to  tbat  done  by 
the  defendant  In  these  shops  he  bad  worked 
two  years  upon  a  machine  like  that  upon 
which  he  was  Injured,  except  in  respect  to 
Its  guard.  In  the  defendant's  shop  be  bad 
worked  molding  pieces  of  wood  smaller  than 
piano  tops,  upon  machines  whose  working 
was  similar  to  that  upon  which  he  was  In- 
jured, but  he  bad  nerer  woifted  upon  that 
IWTticular  machine  nqtil  the  day  of  the  ac<d- 
dent  He  testified  tbat  he  knew  that  guards 
or  springs  are  not  made  or  furnished  by  man- 
ufacturers of  moldlbg  machines,  and  that  the 
machines  made  no  provision  for  the  attach- 
ment of  guards  or  springs;  that  they  are  not 
ordinarily  provided  by  employers  for  use  up- 
on machines;  that  In  every  Instance,  so  far 
as  be  knew,  they  were  made  by  the  workmen, 
without  request  or  direction  of  employers, 
when  they  could  use  them;  that,  when  he 
worked  in  another  shop  molding  piano  tops, 
he  had  made  one  similar  to  that  upon  tiie 
defendant's  machine,  except  tbat  It  covered 
the  whole  sweep  of  the  knives,  and  that  be 
made  It  from  his  own  experience  and  Judg* 
iuent  without  request  from  his  entployer. 
The  guard  on  the  defendants  machine  had 
been  made  five  or  six  yeara  before  tba.  acci- 


dent, by  some  workmen  employed  in  the  de- 
fendant's shop,  and  had  been  used  as  the 
work  done  there  required  ever  since.  It  was 
there  when  the  plaintiff  entered  the  defend- 
ants service,  and  was  the  only  one  that  had 
been  in  the  shop  during  the  time  that  be 
worked  there.  It  was  used  only  when  piano 
tops  were  being  molded.  It  was  not  lmpei> 
fe<^  or  dtfective  In  form  or  material,  except 
tbat  it  did  not  covor  the  entire  sweep  of  the 
knives,  and  did  not  furnish  so  much  protection 
to  the  workmen  aa  If  It  had  been  wldor. 
The  plaintiff,  while  woAIng  upon  the  ma- 
chine, saw  a  defect  In  the  board  that  was 
being  molded,  and  put  his  hand  along  the 
outer  edge  of  the  guard,  to  examine  the  de- 
fect, and  to  discover  by  the  sense  of  feeling 
just  what  It  was.  His  flngem  came  In  contact 
with  the  rapidly  rercdvlng  knives,  and  were 
cut 

We  need  not  consider  the  question  whether 
there  was  any  evidence  that  the  plaintiff  was 
In  exercise  of  due  care,  for  we  are  of  opin- 
ion that  there  was  no  evidence  of  negligence 
on  the  part  <tf  the  defendant  Tlie  plaintiff 
contracted  to  work  as  a  molder,  and  be  Im- 
pUedly  agreed  to  assume  the  risk  of  working 
upon  ordinary  molding  machines.  The  ma- 
chine on  which  he  was  injured  was  an  ordi- 
nary machine.  In  perfect  condition.  A  guard, 
which  was  no  part  of  the  machine,  but  was  an 
appliance  made  by  the  workmen  using  the 
machine,  was  not  so  wide  aa  one  which  the 
plaintiff  had  previously  made,  before  he  was 
employed  by  the  defendant  If  there  was 
negligence  In  that  part  of  the  business  whlCb 
Is  ordinarily  done  by  employes  in  connection 
with  tiie  use  of  thdr  machines,  It  was  one 
of  the  rl^  of  the  bustness  asstuned  by  tbe 
plaintiff  in  teterlng  tiie  sorvlce.  Bven  if  the 
machine  and  its  guard  be  considered  together 
as  Bomethtaig  to  be  furnished  complete  by  the 
defendant  for  the  particular  vnurk  which  the 
plaintiff  was  doing,  the  d^endant  web  not 
bound  to  change  the  construction  of  the  ma- 
chine^ if  Its  condition  was  fq^  and  obvious 
when  the  plaintiff  contracted  to  work  in  the 
business,  and  If  there  were  no  concealed  dan- 
gers which  one  about  to  enter  the  service 
could  not  readily  discover.  That  the  plain- 
tiff did  not  In  fact  know  of  the  particular  dan- 
ger when  he  made  his  contract  Is  tmmaterisl, 
1^  with  the  exardse  (tf  due  diligence^  he  ndgbt 
have  known  It  Murch  v.  Tbwnas  Wilson's 
Sons  ^  OtL,  168  Mass.  408,  47  K.  B.  HI; 
O'Maley  v.  OasUght  Co.,  158  Haiu.  18S,  82 
N.  B.  1119;  Flsk  v.  Balboad  Co.,  158  Mass. 
238,  33  N.  B.  510;  Ooodrldge  v.  Mills  Co.,  100 
Mass.  2S4.  35  N.  B.  484;  Booney  v.  Cordage 
Co.,  161  Mass.  158,  86  N.  E.  789;  Ooodes  v. 
BaUroad  Co.,  162  MiUS.  287,  38  N.  B.  800. 

Although  the  plaintiff  could  not  see  the 
knives  when  the  machine  was  In  opnation, 
there  Is  notidng  to  Indicate  that  an  examlna- 
tton  of  the  machine  when  It  was  at  rest  would 
not  have  ahown  that  the  guard  did  not  fully 
cover  the  knives.  If  the  plaintiff  had  chosen 
to  use  them,  lie  evidently  had  all  the  means 
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of  seeing  ttte  rdatlon  of  the  guard  to  the 
knlvea  which  the  workmen  had  who  made 
the  guard.  He  pnt  his  thumb  and  fingers 
■gainst  the  knives  without  making  an  ex- 
amination. The  defendant  had  no  reason  to 
suppose  that  be  needed  instractlon  In  r^ard 
to  this  danger,  and  owed  hfan  no  duty  either 
to  change  the  guard,  or  to  i^Te  him  Instruc- 
tion or  warning  about  It.  'Oie  testimony  of 
experts  to  show  that  this  madilne  was  in 
their  opinion  very  dangerona  was  rightly  ex- 
.  eluded.  The  elements  and  the  degree  of  the 
danger  InvolTed  in  using  It  could  be  unda> 
stood  by  persons  of  common  intelligence  with- 
out the  aid  of  esperts.   Exceptions  overruled. 


an  Uua.  ST) 

PARKER  T.  GRIFFITH. 
(Supreme  Judicial  Court  of  MaBsachusettS. 
Hampden.    Oct  20,  1898.) 
ArpBAi<— BAHKLBSa  Ebkor— Nbw  Thial. 

1.  Brror  In  excluding  evidence  competoit 
only  on  the  qnestion  of  damases  Is  cured  by  a 
verdict  that  the  party  is  not  entitled  to  dam- 
ages. 

2.  Refusal  to  grant  a  new  trial  is  not  ground 
■for  exception. 

Exceptions  from  superior  court,  Hampden 
county. 

Action  by  Wallace  A.  Parker  against  Amen- 
Ko  Griffith.  There  was  a  judgment  for  de- 
fendant, and  plaintlfF  excepts.  Exceptions 
overruled. 

Bowdoin  S.  Parker,  for  plaintiff.  Tom  Flts- 
glbb(m,  for  d^endant 

KNOWLTON,  J.  The  only  exertions  tak- 
en at  the  trial  of  this  case  relate  to  the  ex- 
clusion of  evidence.  The  plaintiff  offtted  to 
show  his  general  reputation  as  a  man  of  skill 
In  his  iffofesslon,  and  to  prove  that  his  prac- 
tice as  A  physician  was  profitable,  and  also  to 
I«ove  spoclflc  acts  and  operations  performed 
by  him  tending  to  show  his  professional  abili- 
ty. He  also  offered  to  show  by  his  own  tes- 
timony the  diminution  of  his  business  since 
the  utterance  of  the  alleged  slander  by  the 
d^endant.  The  pmiding  Justice  ezduded  the 
testimony. 

Upon  the  question  ot  liability,  the  issue  was 
whether  the  words  uttered  by  the  defendant 
were  true.  It  seema  dear  that  the  testimony 
excluded  would  have  bad  no  tendency  to  show 
that  the  plaintiff  was  not  guSty  of  the  crime 
charged  against  bim  in  the  words  set  out  in 
the  declaration.  The  only  Issue  upon  which 
It  could  have  had  any  bearing  was  the  amount 
of  the  damages.  Some  ot  it  was  plainly  In- 
competent upon  any  question  in  the  case. 
Without  deciding  whether  any  part  of  it  prop- 
erty might  have  been  admitted  In  connection 
with  other  evidence  upon  the  question  of  dam- 
ages, It  is  enough  to  say  that  the  finding  of 
the  jury  that  the  defendant's  Justification  was 
established  made  it  unnecessary  for  them  to 
consider  the  subject  of  damages,  and  render 
the  eiKeptlons  Immaterial.  ThompsM 


Dickinson,  1S8  Mass.  210-212,  84  N.  E.  262; 
liawler  t.  Barle,  5  Allen,  22;  Gunnlni^iam  v. 
Parks,  97  Mass.  172. 

Upon  a  motion  for  a  new  trial,  the  ptalntttf 
asked  the  Judge  to  rule  that  there  waa  error 
In  the  Instructions  which  permitted  the  Jury 
to  find  for  the  defendant  upon  Insuffldent  evi- 
dence, and  enepted  to  his  r^usal  so  to  rule. 
No  exception  had  been  taken  to  the  instruc- 
tions, and  the  question  had  not  prevlomdy 
been  raised.  A  motlim  tor  a  new  trial  Is  ad- 
dressed to  the  discretion  of  the  court,  and  a 
refusal  of  the  Judge  to  grant  such  a  request 
on  the  hearing  of  such  a  motion  is  not  a  mat- 
ter of  reception.  Kidney  v.  Richards,  10  Al- 
len, 419;  Whlttaker  v.  InhaUtants  of  West 
Boylston,  97  Mass.  278;  Oom.  t.  Morrison, 
184  Mass.  190. 

This  Is  a  sufficient  answer  to  the  plataitUTs 
argument  But  we  may  add  that,  whatever 
may  be  thought  of  the  credibility  erf  the  prin- 
cipal witness  for  ttie  defendant,  there  was 
enough  in  her  testimony  to  warrant  the  Judge 
In  submitting  to  the  Jury  the  questkm  decided 
by  their  verdict  Exceptions  overruled. 


(in  Hav.  146> 
TAYLOR  V.  TUSON. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.   Oct  21,  1888.) 
Tbsahot  at  Will— TERBiiyATioii.  ' 

A  tenancy  at  will  is  not  terminated  by 
the  mere  act  of  the  tenant  in  vacating  the 

8 remises,  where  the  landlord  does  not  accept 
tieir  surrender,  but  tliere  must  also  be  a 

E roper  legal  notice  given  by  the  tenant  of  his 
itoitlon  to  terminate  tiie  tenancy. 

Szceptlons  from  .superior  cour^  Worcester 
couhty;  Francis  A,  Gasklll,  Judge. 

Action  by  Ransom  O.  Taylor  against  Albert 
Tuson  for  the  use  and  occupation  of  an  of&ce 
rented  to  defoidant.  There  was  a  Judgment 
for  plaintiff,  and  defendant  excepts.  Excep- 
tions overruled. 

Tlie  only  question  of  fact  submitted  to  the 
Jury  was  whether  any  notice  to  terminate 
the  tenancy  at  will  was  givoi  by  defendant 
to  plaintiff,  It  not  being  contended  by  defend- 
ant that  the  plaintiff  accepted  the  surrender 
of  the-  premises  prior,  to  the  brini^ng  ot  the 
suit 

SuUIvan,  O'Connell  St  Hubbard,  for  plain- 
tiff.  Willis  E.  Sibley,  for  defendant 

FIELD,  0.  J.  The  defendant  vras  a  tebant 
at  will  of  the  plaintiff.  The  presiding  Jus- 
tice rightly  ruled  that  if  the  tenant  did  not 
give  "a  proper  and  legal  notice  sufficient  to 
determine  the  tenancy,"  as  the  plaintiff  did 
not  accept  the  surrender  of  the  premises,  the 
tenancy  at  will  was  not  determined  by  the 
tenant  vacating  the  premises.  Walker  v. 
Furbush,  11  Cosh.  866;  Batchelder  v.  BatcS.- 
elder,  2  Allen,  105;  Whlcher  v.  Oottrell,  165 
Mass.  851.  43  N.  B:  114.  Exertions  over- 
ruled. 
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riiAHEBTT  T.  NORWOOD  KNOINBEB- 

ING  CO. 

(Supreme  JodlcUl  Court  of  MuoachoMtta. 
HampGbtre.   Oct.  21.  1898.) 

HMTU  A3fD   SsitTANT— IXJDHIBB  TO  BBBTIIT^ 
QUSSTIOKS  FOB  JCHT. 

Wbether  an  Injured  Rervaot  ezerdsed  doe 
care  or  was  oegligeut  with  respect  to  the  ap- 
pliaaces,  whether  he  knew  and  appreciated  the 
aaD}:ers  of  iiU  emploj-uieut,  and  whether  tbe. 
kppiuiDces  were  reosouably'  sate  and  propw* 
an  queitlaiia  for  the'  tusj. 

Exceptions  frqm  aaperlor  court,  Hampablre 
county;  H.  Watdwdl,  Jndee. 

Aetloa  hf  WllUam  Flaherty  aeolnst  tiie 
Norwood  BngloeeriDg  Oompany.  Verdict  toe 
plalndtt.  Defendaot  except!^  BxcepUonB 
OTermled. 

J.  B.  aDonneU,  fur  plalatUF.  Wm.  G.  Bas- 
■ett,  for  defendant 

HAMMOND,  J.  Conalderlog,  among  other 
things  shown  t>j  the  evidence,  the  dangerous 
character  of  the  molten  Iron,  what  was  to 
be  done  with  It,  the  nature  of  the  appliances 
to  be  used  In  handling  It,  the  Infrequency  of 
their  use,  the  degree  of  knowledge  of  the 
plaintiff,  and  the  general  scope  of  his  du- 
ties, we  are  of  opinion  that  the  Questions 
whether  the  plaintiff  was  In  the  exercise  of 
doe  care,  Whether  the  appliances  were  rea- 
sonably safe  and  proper,  whether  there  was 
amy  negligence  on  the  i>art  of  the  defendant 
as  to  those  i^ipllauces,  and  wbether  the  plain- 
tiff knew  and  appreciated,  or  onght  to  hare 
known  &nd  appreciated,  the  danger,  were 
•11  qnestiona  of  (aet  for  th«  Jnry.  Bzeep- 
tlou  oTMmleA. 


an  Hiss.  im  . 

TRIUBIiB  T.  WHITIN  UACH.  WOREa 
(Snpran^  Jndlctal  Ooart  of  Masssehasetta. 

Worcester.  .  Oct  21,  1898.) 

.  IVITRT  TO  BUPLOTM— LlABIUTT  or  If  ASTSR. 

1.  Where  a  Rang  plank  ts  necessary  to  load 
machinerr,  and  the  master  famished  a  suitable 
one.  he  Is  not  bound  to  see  that  it  was  pn^^ 
erly  placed. 

2.  Where  It  was  not  shown  tiiat  a  fomnadi's 
principal  do^  was  that  of  snperintendence.  or 
that  be  was  to  see  that  a  Rang  plank  was  prop- 
erly placed  while  employfis  were  using  it,  the 
BBStM  is  not  liable  for  an  iojory  to  an  em- 
ployt  caused  by  the  gang  puuik  not  bMag 
pn^rly  placed  by  him. 

Exceptions  from  superior  cotirt,  Worceater 
county:  Daniri  W.  Bond.  Judge. 

Action  by  one  Trimble  against  the  Whitin 
Machine  Works  for  damages  for  personal  In- 
juries. Judgment  In  favor  of  defendant,  and 
^ntlfl  brings  exceptions.  Overruled. 

Sbeehan  &  Cutting,  for  plaintiff.  W.  3. 
B.  Hopkins  and  F.  B.  Smith,  for  defendant 

MORTON,  3.  We  understand  that  the  only 
defect  complained  of  was  the  want  of  a  gang 
plank  at  the  aide  door  of  a  car,  while  the 
plal&tUK  waa  helping  to  load  the  machine. 


■If  sre-anuma^-  wlUiout  deddlng,  tliat  a  gang 
plank  was  a  part  of  the  way%  works,  and 
machinery,  there  la  nothing  to  Show  that  tlis 
defendant  had  not  fnmlahed  a  snltable  gang 
plank.  U  the  defendant  Cnmlshed  a  suit- 
able gang  plank,  It  waa  not  bound  to  see 
that  it  waa  properly  placed  at  tbe  door  whUa 
the  men  were  patting  the  machine  Into  the 
car.  It  would  have  performed  Ita  dn^  la 
furnishing  the  gang  plank.  I^blnson  t, 
Masufactaring  Co.,  14ft  Maaa  628.  10.  N.  B. 
S14;  Ashley  t.  Hart  147  Mass.  673. 18  N.  E. 
416;  Tbyng  t.  Railroad  Co^  156  Mass.  13,  30 
N.  B.  IGD;  CanwU  t.  Telegraph  Co..  160 
Mass.  1B2,  86  N.  E.  4S6;  AUen  T.  Iron  Co, 
160  Mass.  667.  86  N.  B.  681.  Under  the  dr- 
cnmatancea  Indicated,  ttie  putting  of  the  gang 
plank  In  place  was  the  work  of  tiiC'  men 
themselrei^  or  It  b^onged  to  some  superln- . 
tendent  or  foreman  of  the  defendant  to  aee 
to  it  If  It  was  the  former,  then  It  Is  clear 
that  the  defendant  la  not  liable  to  the  plalo- 
tlfl  for  an  injuty  occurring  tbrongb  the  fait 
ure  or  neglect,  (tf  the  plaintiff  or  his  feUow. 
workmen  to  do  something  which  he  or  they 
ought  to  have  don&  .Nobody  Is  referred  to 
In  the  exceptlona  as  anperlntendent  and  the 
only  person  who  is  referred  to  in  tluaq  as  a 
foreman  Is  Mr.  Gram.  Bat  there  Is  notbing 
to  show  whether  his  sole  or  principal  dn^ 
was  that  of  superintendence^  w  whether  It 
was  a  part  of  bis  duty  to  aee'tiiat  the  gong 
plank  was  In  place  at  the  aide  door  of  the 
car  while  the  men  were  loading,  the  madilne. 
It  does  not  eren  clearly  appear  that  be  waa 
a  foreman  of  the  deftedant,  ttiongb  perhaps 
that  might  be  fairly  presumed.  Therefore* 
even  though  we  make  In  the  plalntUTs.  favor 
the  assumption  which  we  have  made,  lie  falls 
on  tfat*  branch  of  the 'ease.  The  result  is 
that  the  exceptlona  muat  be  oTerruled^  Bo 
ordered. 

(t?0  ICaai.  49Q 
PARKS  et  al.  T.  COOKE. 
(Snprane  Jtididal  Court  of  Massachoeetta. 
Suffolk.  Match  11, 1808.) 

DBPOSITlOira— ADMISSI  BILITT. 

A*  second  denoaition  of  a  witness,  talcen 
on  a  snbsequent  nearinfr,  is  not  objectionable 
because  part  of  It  related  to  matters  on  which 
he  had  testified  la  the  first  deposition. 

Exception  from  superior  court  Suffolk  coun- 
ty. 

Action  of  contract  by  L.  K.  Parks  and  an- 
other agalnsf  Edward  O.  Cooke  on  an  ac- 
count annexed.  There  was  a  verdict  tor 
plaintiffs,  and  defendant  excepts.  Exceptlona 
overruled. 

This  case  was  originally  brought  In  the 
municipal  court  of  Boston,  and  on  on  appeal 
was  tried  several  times  In  the  superior  court 
before  a  Jury.  At  the  trial  In  the  superior 
court  before  Blodgett,  J.,  It  appeared  In  evi- 
dence that,  before  any  trial  of  the  case  was 
had,  the  deposition  of  Barbour,  one  of  the 
plaintiff^  was  taken,  on  June  -21,  1801,  upon. 
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a  commfssloD  Issnlng  from  flie  mnnlcfiittl 
court,  and  to  tbe  Interrogatorlefl  put  to  him 
no  cross  Interrogatortes  were  filed  by  the 
defendant  This  depoidtion  was  used  at  tbe 
trial  of  the  case  In  the  municipal  court,  and 
at  the  first  trial  at  the  case  In  the  siq^or 
conrt  After  the  case  bad  been  once  tried  In 
the  superior  conrt,  the  lAalntUtB*  attorney 
again  filed  Interrogatories  to  Barbonr  In  that 
court,  for  the  purpose  of  taking  his  deposition 
a  seccmd  time.  The  only  cross  InterrogatorieB 
filed  by  the  defendant  were  inquiries  to  the 
witness  concerning  whether  or  not  he  had 
given  the  deposition  first  mentioned.  The 
defendant  filed  with  these  cross  Interrogato- 
ries his  objections  to  the  plaintiffs  giving 
this  deposition,  for  the  reason,  substantially, 
that  they  had  already  given  the  first  depoel- 
tl(HL  A  commission  was  Issued,  and  Barbour 
gave,  on  January  IT,  1896,  his  second  deposi- 
tion, which  related  to  the  same  subject-mat- 
ter, with  some  additional  testimony,  and  con- 
tradicted a  portion  ot  the  testimony  ^ven 
by  the  defendant  at  the  former  trial.  At  the 
present  trial  the  plaintiffs  offraed  In  evidence 
the  second  deposition,  and  the  defendant  ob- 
jected tiia«to,  and  asked  that  at  least  so 
much  of  the  dq^osltion  as  related  to  matters 
upon  whldbi  the  said  Barbour  had  given  testi- 
mony In  his  first  deposition  be  excluded.  The 
Judge  overruled  the  obJectUm  of  the  defend- 
ant, denied  his  request,  and  allowed  the  whole 
of  the  second  deposition  to  be  read  to  the 
Jury.   The  defendant  alleged  exceptions. 

W.  P.  Hale,  for  plaintiffs.   B.  O.  Cooke, 

pro  se. 

FIELD,  C.  3.  The  exceptions  in  this  case 
do  not  raise  the  question  whether  any  of 
the  interrogatories  contained  In  the  second 
deposition  caled  for  Incompetent  evidence,  or 
whether  any  of  the  answers  thereto  were 
incompetent.  The  single  exception  is  to  the 
admission  of  the  second  deposition  in  evi- 
dence, or  at  least  of  "so  much  of  the  deposi- 
tion as  related  to  matters  upon  which  the 
said  Barbour  had  ^ven  testimony  in  his  first 
deposition."  We  think  that  the  ruling  was 
right.  Akers  v.  Demond,  108  Mass.  818. 
Exceptions  overruled. 


(171  Uaas.  666) 

KENDALL  v.  EQUITABLE  LIFE  ASSUB. 
SOC.  OF  THE  UNITED  STATES  et  at 
(Supreme  Judicial  Court  ot  Massachusetts. 
SufiFolk.    Aug.  31,  1898.) 

Appeal— PSKSONB  Aoghibtbi>~Bboord— Rbviiw 
—Life  Insdhaxob— Flbdoe  of  Pouot— Rights 
of  Bsnefioiabi— Notes— Fathbht—Fakol  Bvi- 

DBHCB. 

1.  Under  Pub.  St  c.  151,  f  13.  restricting 
the  light  of  appeal  from  final  decrees  to  par- 
ties aggrieved  thereby,  a  party  filing  requests 
in  the  alternative  is  not  precluded  from  argu- 
ing the  correctness  of  those  not  given,  if  the 
case  is  removed  on  exceptions. 

2.  Where  a  case  is  reported  after  appeal  by 
both  parties,  all  aaeations  of  law  are  (ven  to 
'eview. 


8,  Where  Insured  assigned  a  life  p<^cy  as 
security  for  a  debt  by  assignment  guarantying 
his  title,  in  which  the  beneficiary  joined,  ana 
gave  a  note  for  the  debt  which  was  rraewed 
without  the  beneficiarv'g  knowledge,  the  bene> 
flciaty  was  not  entitled  to  a  reassignment  <^ 
the  policy  without  paying  the  debt  since  she 
was  not  a  surety,  ana  toe  legal  effect  of  the 
assignment  was  not  affected  by  the  extension. 

4.  The  question  whether  a  note  was  paid  by 
the  giving  of  a  renewal  note  Is  a  question  of 
fact  depending  on  the  intention  of  the  parties 
and  the  circumstances  surrounding  the  trans- 
action. 

6.  The  consideratiou  and  purpose  of  a  bene- 
ficiary's written  assignment  of  her  interest  In 
a  policy  may  be  shown  by  ptfrol,  thou^  the 
assignment  be  absolute  In  terms. 

6.  Where  the  pledgee  of  an  insurance  policy 
had  to  pay  the  premiums  to  keep  it  ailve,  the 
beneficiary,  who  joined  in  making  the  pledge, 
could  redeem  the  policy  only  on  paying  the 
pledgee  the  preminnis  paid  by  him,  with  inter- 
est in  addition  to  the  debt 

Report  from  superior  court  Suffolk  county; 
J.  B.  Richardson,  Judge. 

Action  by  Eiizabetb  Kendall  against  the 
Equitable  Life  Assurance  Society  of  the  Unit- 
ed States  and  others  to  redeem  an  insurance 
policy  pledged  by  plaintiff  and  another  for  a 
debt  From  a  decree  fixing  the  terms  on 
which  plaintiff  may  redeem,  plaintiff  and  de- 
fendant pledgee  appeal,  and  the  case  Is  sub- 
mitted on  a  retort 

The  assignment  of  the  policy  was  In  part 
as  fonowB:  "We  hereby  assign,  transfer,  and. 
set  over  all  our  right  title,  odA  Interest  lot 
said  policy,  and  all  money  which  may  be  paya- 
Ue  undu  the  Mrae,  to  Frank  A.  Russell,  tma- 
tee,  of  BrooUln^  MaasaehuBetts;  and,  for  the- 
conslderatlon  above  expressed,  we  do  also, 
for  ourselves,  our  executors  and  admlnlatca- 
tors.  guaranty  the  vaUdlt:^  ^  sufficiency  of 
the  foregoing  assignment  to  the  above-named 
assignee,  his  execnttvs,  administrators,  and 
assigns,  and  their  title  to  the  said  policy  wIU: 
forever  warrant  and  defend." 

5.  L.  Whipple  and  W.  R.  Sears,  tor  plaintiff. 
B.  M.  Morse  and  M.  Johnson,  for  defendants. 

LAXHROP,  J.  The  defendants  other  than 
tbB  assurance  so(dety  contend  that  as 
Justice  who  heard  the  case  decided  It  In  favor 
of  the  plalntUTs  third  contention,  she  Is  not 
a  party  aggrieved,  within  Pub.  St  c.  151,  I- 
13,  and  has  no  right  of  appeaL  For  tills  posl 
tlon,  Copp  V.  Williams,  135  Mass.  401,  and. 
Downs  V.  Society,  149  Mass.  180,  21 N.  B.  2M, 
are  cited.  Tliese  cases  state  the  familiar  rule 
that  if  a  party  asks  for  a  certain  ruling,  and 
It  Is  given,  he  has  no  ground  of  exception. 
But  the  reqnests  In  the  ease  befwe  us  were- 
in  the  alternative,  and  the  idalntlff  would  not 
be  precluded  from  arguing  the  correctness  ct 
the  other  requests  if  the  case  came  here  on  ex- 
ceptions. The  case  Is  here  on  a  report  afta 
an  appeal  by  both  parties,  and  aU  questtons  of 
law  are  open. 

The  first  contention  of  the  ^alntJff  Is  that 
on  the  facts  of  the  case,  the  plaintiff  is  enti- 
tled to  a  reassignment  of  the  policy  'without. 


Digitized  by  Google 


KENDAIX  T.  EQXTITABLE  LIFE  ASSUR.  SOa 


465 


paying  any  amonnt  to  the  defendant!,  <»  any 
of  them.  The  argnment  In  mpport  of  ttdi 
cuitentlon  la  that  the  contract  on  flie  iwrt  of 
the  vlfe  waa  one  of  anretysblp,  and  that  ■Qa 
note  was  ludd  by  the  raiewal  of  It  vfthont 
her  knowledge.  We  are  of  (q;>lnlon,  however, 
that  the  wife  did  not  stand  In  the  relation  of 
a  sarety  to  faer  husband.  Both  she  and  her 
husband,  at  the  time  of  the  assignment,  had 
an  Interest  In  the  policy.  By  Its  tarms.  If  he 
were  alive  on  Inly  2S.  1897,  prorlded  the  pol- 
icy bad  xmt  been  terminated  by  lapse  or  by 
his  death,  he  had  the  option— ^Ixst,  to  wilbdraw 
In  akOi  the  poller's  entire  Share  of  the  assets 
of  the  Insurance  society,  namely,  the  accumu- 
lated reserve,  which  was  expressed  to  be  $3,- 
tSSSM,  and.  In  addition  thereto,  ttie  surplus 
apportioned  by  the  fat^orance  society;  or,  sec- 
ondly, to  convert  the  same  into  a  iMUd-np  pol- 
icy. The  Interest  of  the  wife  was  contingent 
upon  htt  husband's  death  before  July  25, 
1807.  Each  could  assl^  his  or  her  interest, 
bnt  neither  could  assign  the  Interest  of  the 
other,  or  defrat  It  In  any  way.  The  fact  that 
It  was  inyable  to  him  In  &  certain  contlngen' 
ey,  which  did  not  happen.  Is  Immaterial.  Pin- 
grey  T.  Insnrance  Oo.,  144  Mass.  374, 883, 11 N. 
E.  662.  The  husband  aJid  wife  having  these 
biterests  In  the  policy,  the  husband  wisbed  to 
pledge  It  for  his  debt  and  obtained  the  assign- 
ment of  the  policy  by  the  wife,  absolute  In 
form.  We  see  In  this  alone  no  contractof  sure- 
tyship. While  the  guaranty  contained  In  tbe 
assignment  may  have  been  lost  by  the  giving 
of  time,  It  does  not  alVsct  the  legal  consequen- 
ces of  the  asi^nment. 

We  are  also  of  opinion  that  the  note  given 
for  tbe  original  debt  cannot,  as  matter  of  bw, 
be  said  to  have  been  paid  by  the  second  note. 
Whether  this  note  operated  as  pigment  of  the 
first  note  was  a  question  of  tact,  depending 
on  the  Intratlon  of  tbe  parties  and  the  other 
drcnmstances  attending  the  traiuaetlon. 
Bank  vi  Downing,  169  Sfass.  207,  47  N.  S. 
1016. 

Hie  plahitiirs  sectmd  contention  in  the  court 
below  was  that.  If  she  was  liable  to  pay  any- 
thing to  redeem  her  policy,  she  was  entitled  to 
an  assignment  upon  paying  tiie  aggregate 
amonnt  of  tiie  quarterly  premiums  paid  by 
the  BnsseDs,  together  with  Interest  thereon 
fnmi  the  date  of  tbe  paymoit  thereof,  at  6 
per  cent,  per  annum;  and  tbe  third,  that  In 
no  event  was  she  bound  to  pay  more  than  the 
amonnt  of  the  orlf^na!  loan,  with  Interest  at 
0  per  cent,  and  the  quarter^  prontums,  with 
interest  thereon  at  6  per  cent  from  tbe  date 
of  payment  The  judge  entered  a  decree  In 
favor  of  the  plaintiff,  based  upon  her  third 
contentioD.  Tbe  findings  of  fact  do  not  make 
It  entirely  diear  whether  the  plalntUt  pledged 
her  Interest  In  the  Insurance  pcdicy  as  security 
for  the  original  debt  or  for  tbe  original  note. 
Tbe  Judge  finds  as  a  fact  "that  she  did  not 
ever  consent  or  agree  that  the  policy  should  be 
pledged  or  held  by  said  Bnssell  as  security  for 
any  debt  other  than  the  note  of  91,900  and 
Interest  thereon.  She  had  no  knowledge  or 


notice  that  the  said  Bussell  daimed  to  bold 
said  policy  as  security  for  any  debt  other  than 
tbe  original  debt  of  91.900  and  Interest  Oiere- 
on,  until  after  tbe  death  of  said  Joidah  B. 
Kendall,  nor  did  she  authorize  her  husband 
to  pledge  It  for  any  other  debt"  The  note 
was  for  $1,900,  payable  six  months  from  date, 
with  Interest  after  maturity  at  the  rate  of  2 
per  cent  a  mtmtb.  This  was  a  legal  contract 
by  the  platotUTs  husband,  who  signed  It 
Pub.  St  c.  77,  i  3.  And  lie,  at  least  was 
bound  to  pay  the  Interest  stIpuUted  nntn  pay- 
ment or  until  the  claim  for  principal  and  In* 
terest  was  Judicially  determined.  Brannon  v. 
HurseH,  112  Bfass.  63;  Union  Institution  for 
Savings  V.  City  at  Boston,  120  Mass.  8Zi  Lam- 
prey V.  Mason,  148  Mass.  281,  19  N.  B.  851: 
French  v.  Bates,  149  Mass.  73,  79.  21  N.  B. 
237;  Handy  V.  Tracy,  150  Mass.  524.  23  N.  B. 
226;  Schmidt  v.  Bank,  153  Msss.  650.  27  N. 
E.  695;  McDonald  v.  Faulkner,  164  Masa  34, 
27  N.  B.  883.  If,  therefore,  tbe  finding  of  the 
Judge  Is  to  be  construed  as  a  Oodtaig  that  the 
plalntirr  pledged  ber  Interest  in  Ibe  policy  as 
security  for  the  note,  a  different  rate  of  In- 
terest should  bave  been  allowed.  But  we  do 
not  so  construe  the  finding.  The  latter  part 
of  tbe  finding  refers  dlreetiy  to  the  or^taial 
debt  and  the  decree  Is  based  upon  this  finding. 
.  The  next  question  Is  as  to  the  eCTect  of  the 
assignment  of  the  policy,  which  was  In  form 
absolute.  If  the  only  authority  which  tbe 
wife  gave  tbe  husband  was  to  pledge  her  In- 
terest in  the  policy  for  the  original  debt  be 
was  not  ber  agent  ^tber  to  make  the  orii^nal 
note  in  the  fonn  hi  which  it  waa  made,  or  to 
make  new  notes;  and  the  fact  that  tbe  as* 
slgnment  was  absolute  in  form  Is  Immaterial. 

The  consideration  and  the  purptMe  ot  the 
transaction  could  be  shown  by  oral  evidence. 
Bfley  V.  Bank,  184  Mass.  482,  480,  41  N.  B. 
679.  The  first  part  ct  the  decree  was  there- 
fore right 

The  remaining  question  is  as  to  the  correct- 
ness of  the  last  part  of  the  decree,  which 
obliges  the  plaintlfC  to  repay  tbe  amount  of  all 
tbe  premiums  paid  by  Daniel  W.  Bussell  or 
his  estete,  with  Interest  on  each  premium 
from  tbe  date  of  ite  payment  to  tbe  date  of 
repayment  at  the  rate  of  6  per  cent  per  an- 
num. We  are  of  opinion  that  the  decree  in 
this  respect  was  right  The  plaintiff  Joined 
In  pledging  the  property  as  security  for  a  debt 
The  pledgee  had  to  pay  the  premiums  in  order 
to  keep  the  policy  alive.  We  have  already 
said  that  she  must  pay  the  debt  wltii  simple 
Interest  thereon;  and  It  Is  only  equitable  that 
lidie  should  repay  the  premiums  paid  by  the 
pledgee,  with  simple  InteNst  from  the  time 
of  each  payment.  This  is  not  tbe  case  at  a 
mere  vidnnteer  paying  the  premiums,  or  the 
part  owner  of  a  policy,  as  in  Be  Leslie,  23  Oh. 
DIv.  5(^.  Nor  is  It  the  case  of  a  payment 
made  by  a  mortgagor  to  preserve  the  proper- 
ty, as  In  Falcke  v.  Insurance  Go..  84  Ch.  Dlv. 
234.  It  Is  tbe  case  of  a  paymoit  by  a  pledgee, 
who  bad  a  right  u  against  the  pledgor,  ts 
keep  the  pledge  alive.  See  Wamock  v.  DaTl% 
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and. 


104  17.'  S.  775:  Scobey  t.  Waters,  10  I^ea, 
561;  Harley  v.  Heist,  86  Ind.  196;  RaXey  v. ' 
Rosa,  00  Ga.  862.  Decree  affirmed. 


(161  Ind.  413) 

NO.  2  INDIANA  MUT.  BUILDING  &  LOAN 
ASS'N  V.  ORAWLBY  et  al. 
(Supreme  Court  of  Indiana.  'Not.  3,  1898.) 

BniLDlKO  AHD  LOAX  ASSOCIATIONS  —  PLK*mXO — 
COL'STBKOLAIH — LOANB— ACTIOSB, 

1.  In  an  action  by  a  building  and  loan  asso- 
oiation  on  a  note  and  mortxage  of  a  member, 
a  plea  admitting  their  execution,  and  that  plain- 
tiff issued  stock  to  defendant,  on  which  certain 
payments  have  been  made,  and  praying  to  have 
such  stoclc  canceled,  and  the  amount  of  the 
paymentB,  with  interest,  applied  on  Buch  loan, 
la  bad  as  a  counterclaim,  as  it  does  not  state 
facts  on  which  defendant  would  be  entitled  to 
maintain  an  independent  action. 

2.  It  la  bad  as  an  answer,  because  it  is  plead- 
ed as  a  complete  defense  to  a  cause  of  action 
to  which  it  is  only  a  partial  defense. 

3.  An  answer  in  an  action  to  foreclose,  by  a 
buildine  and  loan  association,  which  Is- permit- 
ted by  Burns'  Rev.  St  1894,  8  4449,  and  Bums' 
Rev.  St  1894.  S  4451  (Horner's  Rev.  St  1897, 
f  3414),  to  provide  by  its  by-laws  for  the  char- 
rang  of  a  premium  on  loans  in  addition  to  the 
fegal  interest,  which  merely  alleges  that  the 
"premium  was  not  paid  for  a  preference  m 
procuring  said  loan,  but  the  whole  of  said  ten 
per  cent  was  charged  without  bidding  for  said 
money,"  and  tiiat  defendant  had  paid  a  certain 
snm,  part  of  .which  was  for  usurious  interest, 
and  which  prays  for  a  recoupment*  la  insuffl- 
cient  on  demurrer,  as  it  ahomd  set  out  facts, 
and  not  conclusions. 

.\ppeal  from  circuit  court,  SulllTan  county; 
WUUam  W.  Moffett.  Judge. 

Action  by  No.  2  Indiana  Mutual  Building  &, 
Loan  ABsoclatlon  against  Charles  E.  Crawley 
and  others.  Judgment  for  ^Intilt,  who  ap- 
peals. Beyersed. 

HcBrlde  A  Denny,  W.  W.  Lowry,  and  O.  B, 
Harris,  for  appellant  W.  A.  DontUtt,  for  ap- 
pellees. 

JORDAN,  7.  Appellant,  as  the  pUUitlfl  be- 
low, commenced  this  action  to  recover  a  Judg- 
ment upon  ft  note,  and  to  foreclose  a  mort- 
g&ge.  The  note  was  executed  alone  by  the 
appellee  Charles  S.  Crawley,  and  the  mort- 
gage to  secure  It  was  executed  by  him  and 
his  wife.  The  complaint  alleges  that  the 
plaintiff  Is  a  mutual  building  and  loan  asso- 
ciation, organized  under  the  laws  of  the  state 
of  Indiana;  tiiat  the  defendant  Charles  B. 
Crawley  upon  the  26th  day  ot  October,  1892, 
by  his  note  Iwarlng  date  of  October  1,  1892, 
promised  to  pay  to  plaintiff  $l;2O0,  with  attot^ 
ney*8  fees,  and  6  per  cent  interest  per  an- 
num, and  4  per  cent,  premium  per  annum 
thereon,  together  with  monthly  dues  upon  12 
shares  of  stock  at  the  rate  of  f8.60  upon  aald 
shares,  all  of  which  (Interest  premium,  and 
dues),  it  Is  averred,  are  payable  monthly,  or 
or  before  the  last  Saturday  in  each  month, 
at  the  office  of  said  association,  at  Indlanapo- 
llB,  Ind.  The  compUUnt  also  alleges  that  at 
the  time  of  the  execution  of  the  note  the  de- 
fendant CSutrles  B.  Crawley  pledged  to  the 
plaintiff,  aa  collateral  security  for  the  pay- 


ment of  the  note,  the  said  shares  of  stock 
which  he  held  in  the  association,  and,  as  fur- 
ther security,  that  be  and  his  wife  executed 
the  mortgage  upon  the  real  estate  therein  de- 
scribed, etc.  The  complaint  alleges  that  by 
the  terms  and  stipulations  of  said  mortgage 
the  failure  of  the  defendant  Crawley  to  pay 
for  a  period  of  three  months  any  Installment 
of  Interest  premium,  or  dues,  or  his  failure  for 
GO  days  after  they  became  due  to  pay  the  pre- 
miums for  Insurance,  or  taxes,  would  author- 
ize the  plaintiff  to  declare  the  said  note  due. 
and  that  the  same  upon  such  default  would 
become  due  and  collectible.  The  default  of 
the  defendant  Charles  B.  Crawley  for  a  peri- 
od of  four  months  in  the  payment  of  Install- 
raents  of  dues,  Interest  premium,  and  taxes 
Is  alleged;  and  by  reason  of  such  default  the 
plaintiff,  It  Is  averred,  avails  itself  of  Its 
right  or  option,  under  the  mortgage,  to  de- 
clare the  entire  debt  due,  Including  prtndpal. 
Interest  and  premium,  etc  It  Is  alleged  that 
the  stock  pledged  by  the  defendant  as  secorl* 
ty  is  worth  $445.62,  and  no  more,  and  plain- 
tiff offers  to  allow  and  apply  said  stock  to 
that  amount  In  payment  of  the  debt  A  juds- 
ment  Is  demanded  for  $2,000,  and  for  a  cancel- 
lation of  the  stock,  and  a  forecloeure  of  the 
mortgage,  etc.  Copies  of  the  note  and  mort- 
gage are  filed  as  exhibits  with  the  complaint 
The  note  In  suit  as  disclosed  by  the  exhibit 
filed,  Is  as  follows:  "No.  .  First  Mort- 
gage Note.  Nonnegotlable.  Indianapolis,  Ind., 
Oct  1st  1892.  For  value  received,  I  promise 
to  pay  to  the  No.  2  Indiana  Mutual  Building 
and  Loan  Association,  a  corporation  duly  or- 
ganized under  the  laws  of  the  state  of  Indi- 
ana, the  sum  of  twelve  hundred  dollars,  and 
reasonable  attorney's  fees,  with  six  per  cent 
interest  per  annum,  and  four  per  cent  premi- 
um per  annum  thereon,  from  date  until  paid, 
and  monthly  dues  aa  provided  in  the  by-laws 
of  said  association;  all  payable  monthly,  on 
or  before  the  last  Saturday  of  each,  month. 
Principal,  Interest,  premium,  and  dues  pay- 
able at  ttie  office  of  the  said  asaoUatttm,  at  In- 
dianapolis, Ind.,  all  without  asij  relief  from 
valuation  and  appraisement  laws.  Any  faU- 
nre  to  jfay  the  numthly  dues,  interest  or  pre- 
mium when  due  shall  make  prlnc^ial,  inter^ 
est  and  premium  at  once  due,  and  any  waiver 
of  the  right  to  enforce  the  same  shall  not  pre* 
vent  the  payee  from  enfordng  the  right  iq>- 
on  any  recunence  of  the  de&nlt  Hie  shares 
of  stock  in  the  said  assodatlou  held  by  the 
imdersigned,  aa  shown  by  certificate  of  stock 
Na  3,860,  are  hereby  tnmitf  erred  and  pledged 
to  It  as  eollatoral  seemly  tox  the  performance 
of  the  conditions  of  this  obligation,  and  of 
the  mortgage  securing  the  same.  Charles  K 
Crawley."  The  defendant  Charies  B.  Craw- 
ley flwarately  answoed  the  oomplalni  tab 
answer  containing  two  paragrq>hs,  the  first 
being  a  general  denial.  A  dbmurrer  was  aus- 
tained  to  the  second,  and  subsequmtly  be 
filed  an  additional  tbhrd  And  fourth  paragrai^ 
to  his  answer,  and  also  filed  an  amended  aeo- 
ond  paragraph.  AppeUaat  danurred  to  each 
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of  these  for  Insiiffldeney  of  facta.  The  court, 
over  the  ezceptloDB  of  appellant,  oTerruled 
this  demnrrer  to  each  paragraph,  and  appel- 
lant replied  by  a  general  denial.  Under  the 
Issues  as  joined,  a  trial  by  the  court  resulted 
In  appellant  obtaining  a  Judgment  against 
Charles  E.  Crawley  (or  ?e84.80,  and  a  fore- 
closure of  the  mortgage  against  all  of  the 
appellees;  and  It  was  further  adjudged  by 
the  court  that  ihe  building  and  loan  stock 
set  up  In  thfr  complaint  be  canceled,  and  for- 
feited to  the  plaintiff. 

The  error  discussed  'by  appellant,  and  prin- 
cipally relied  on  by  it  for  a  reversal,  Is  the 
overmllng  of  Its  demurrer  to  each  of  the 
three  paragraphs  of  the  answer.  The  third 
paragraph  of  the  answer.  In  part,  Is  aa  fol- 
lows: "The  defeudant  Charles  B.  Crawley, 
for  additional  third  paragraph  of  his  separate 
answer,  and  for  couaterclaim  against  the 
plalntlfT,  says  that  he  admits  the  execution  of 
the  note  an4  mortgage  sued  on,  and  says  that 
the  same  were  giren  in  consideration  of  a 
loan  of  fl,200  made  by  plaintiff  to  this  de- 
fendant on  October  26, 1892."  The  paragraph 
then  proceeds  to  aver  that  the  plaintiff  *is 
a  bnllding  and  loan  association  organized  and 
doing  business  under  the  laws  of  Indiana, 
and  as  such  association  It  Issued  to  the  de- 
fendant the  shares  of  stock  mentioned  In  the 
complaint;  that  the  defendant  has  paid  on 
the  said  twelve  shares  of  stock  $422.40,  and 
is  entitled  to  Interest  oq  said  dues  at  the  rate 
of  6  per  cent  per  annum  for  twenty-flve 
months,  which  interest  amounts  to  $54.86, 
making  in  all  $477.20.  Defendant  says  that 
he  Is  entitled  to  have  his  said  stock  canceled, 
and  applied  as  a  credit  on  said  loan."  The 
paragraph  closes  with  a  demand  for  judg- 
ment for  $477.26,  and  for  a  cancellatlbn  of 
said  stock.  It  will  be  seen  tha.  in  the  para- 
graph in  question  the  defendant  expressly  ad- 
mits the  execution  of  the  note  and  mortgage, 
and  that  the  consideration  therefor  was  a 
loan  of  $1,200.  It  is  also  alleged  that  the 
plalntlCf  la  a  building  and  loan  association  or- 
ganized and  doing  business  under  the  laws  of 
this  state,  and  as  such  association  it  Issued  to 
the  defendant  the  buUdlng  and  loan  stock 
mentioned  in  the  complaint.  The  only  aver- 
ment of  focts  in  addition  to  those  mentioned 
above  Is  that  defendant  has  paid  on  his  stock 
$422.40  as  dues,  and  the  pleading  then  states, 
as  a  conclusion,  that  he  Is  entitled  to  6  per 
cent.  Interest  per  annum  on  said  dues  for  25 
months;  and  the  pleader  further  concludes 
that  the  defendant  Is  also  entitled  to  have 
his  stock  canceled,  and  the  sum  oC  $477.26 
applied  as  a  credit  on  his  loan.  The  pleading 
certainly  is  not  good  aa  a  counterclaim,  for  it 
states  ho  such  facts  as  would  entitle  defend- 
ant to  a  recovery  against  the  plaintiff.  A 
counterclaim,  as  our  decisions  affirm,  is  not 
a  defense  to  a  plaintiff's  action,  but  It  Is  a 
cross  action  by  the  defendant;  and  it  must 
state  facts  suMcIent  In  law  to  constitute  a 
cause  of  action;  otherwise  it  wUl  be  held  bad 
on  demurr».   Neither  can  tucb  a  pleadifig 


perform  the  office  of  both  an  answer  and 
counterclaim.  The  defendant  does  not  deny. 
In  this  paragraph,  that  he  is  a  delinquent  bor- 
rowing member  of  the  association,  but  by  his 
silence  in  this  reapect  he  tadti^  admits  that 
he  Is,  as  the' complaint  alleges,  and  that  his 
stock  Is  pledged  as  a  security  for  the  loan. 
It  cannot  be  successfully  contended  that  the 
paragraph  alleges  facts  that  would  entitle  the 
defendant  to  avail  himself  of  the  provisions 
of  section  4450,  Bums'  Bev.  St  1804;  being 
the  section  of  the  statute  relating  to  the  re- 
payment by  a  boTfowlng  member  of  a  build- 
ing and  loan  association  of  his  loan,  and  his 
right  to  withdraw  and  secure  a  cancellation 
of  bis  stock.  The  paragraph,  if  considered 
as  an  answer,  is  bad,  at  least,  for  the  reason 
that  It  Is  pleaded  as  a  complete  defense  to 
the  cause  of  action,  while  the  facta,  alleged 
therein,  if  sufficient  In  any  respect  could  only 
avail  the  defendant  as  a  partial  defense. 
Viewed,  then,  either  as  an  answer  or  a  coun- 
terclaim, the  paragraph  is  not  sufficient  to 
withstand  a  demnrrer.  The  appellee,  as  stat- 
ed by  his  counsel  In  his  brief,  relied  upon  the 
additional  fourth  paragraph  of  the  answer  to 
operate  as  a  plea  of  usury.  By  this  para- 
graph the  defendant  also  expressly  admits 
the  execution  of  the  note  and  mortgage  In 
suit,  and  says  that  the  tonalderatlon  thereof 
was  the  loan  of  $1,200  mentioned  In  the  com- 
plaint It  la  then  alleged  that  by  the  "terms 
of  the  note  and  mortgage  a  greater  rate  of 
Interest  was  contricted  for  than  that  allowed 
by  law,  to  wit,  ten  i)er  cent.,  six  per  cent  of 
which  was  called  Interest,'  and  four  per  cent., 
'premium.'"  The  answer  then  allies  that 
'  the  note  "]s  a  usurious  and  unlawful  contract; 
that  the  said  four  per  cent,  called  'premium' 
was  not  to  be  paid  for  a  preference  In  procur- 
ing said  loan,  but  the  whole  of  said  ten  per 
cent,  was  charged  without  bidding  for  said 
money."  The  paragraph  then  ends  with  the 
following  averment:  "Bald  defendant  before 
the  bringing  of  this  suit  was  required  to  pay 
on  the  account  of  interest  on  said  loan  the 
sum  of  $373.60,  which  Is  $55.60  In  excess  of 
the  legal  rate."  The  prayer  Is  that  this 
amount  be  recouped  against  any  sum  found 
due  the  plaintiff.  By  this  paragraph  the 
pleader  apparently  attempts  to  raise  the  ques- 
tion of  appellant's  right  to  charge  a  premium 
upon  a  loan  of  money  to  a  member  of  the  as- 
sociation in  the  absence  of  any  bidding  for  a 
preference  in  procuring  such  a  loan,  as  pro- 
vided under  section  4449,  Burns'  Rev.  St  18U4. 
But  the  only  thing  tending  to  show  that  the 
4  per  cent  premium  In  controversy  Is  not  in 
the  nature  of  a  bonus  bid  by  the  defendant 
as  a  preference  m  obtaining  his  loan  is  the 
averment  of  the  pleader  "that  the  said  four 
per  cent  per  annum  called  'premium'  was  not 
to  be  paid  for  a  preference  or  priority  in  pro- 
curing said  loan,  but  the  whole  of  said  ten 
per  cent  was  charged  without  bidding  for 
said  money."  Section  4449,  supra,  provides. 
"The  by-laws  of  the  association  shall  pre- 
scribe the  manner  of  awarding  loans  to  Its 
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members,  tbe  time  or  times  when  the  pre- 
mium, If  ai^,  shall  be  paid,  the  rate  of  Inter- 
est to  be  charged*  not  exceeding  the  then 
legal  contract  rate,  •  •  •  but  said  asso- 
ciation may  provide  in  Its  by-laws  that  tibe 
loans  shall  be  made  to  the  members  of  the 
association  who  shall  bid  the  highest  pre- 
miums for  the  preference  or  priority  In  pro- 
curing loans  [the  premium  to  be  payable  at 
one  time  or  In  Installments,  etc.]."  The  eighth 
section  of  the  bulldhig  and  loan  law,  being 
section  4^1,  Boms'  Rev.  St  (section  8414, 
EComer's  Rev.  SL  1897)  provides  that  no  pre- 
mlnm  In  addition  to  the  interest  on  any  loan 
shall  be  deemed  to  be  osnrlous,  and  It  Is  pro- 
vided tiiat  the  same  may  be  collected.  If 
the  4  per  cent  which  the  defendant  agreed 
to  pay  was  not  legally  exacted,  but  was  sim- 
ply an  attempt  to  evade  tbe  law  against 
usury,  the  burden  was  on  the  defendant  to 
disclose  such  Illegality  by  the  averment  of 
facts,  and  not  by  bare  asserttons.  If  tiie 
plaintiff  bad  not  adopted  by-laws  relative  to 
awarding  loans,  and  controlling  the  matter 
of  premiums  upon  the  same,  as  authorized  by 
section  4449,  supra,  such  facts  ought  to  have 
been  disclosed  by  the  pleading.  If  tbe  plain- 
tiff bad  adopted  such  by-laws,  but  had  failed 
to  conform  to  them  In  making  the  loan  to  the 
defendant,  then  that  fact  ought  to  have  been 
shown.  Again,  If  the  pr^um  In  dispute  Is 
but  a  guise  to  cover  up  an  Illegal  charge,  the 
payment  of  which  the  plaintiff  has  exacted 
from  the  defendant,  then  the  amount  which 
the  latter  has  paid  upon  such  premium,  or 
which  has  been  reserved  by  the  former, 
should  be  shown,  In  order  to  authorize  a  re- 
coupment The  only  averment  as  to  payment 
Is  that  "before  the  bringing  of  this  suit  the 
defendant  did  pay  on  account  of  Interest  on 
said  loan  tbe  sum  of  ^73.G0."  This  amount 
the  pleader  states  as  a  conclusion,  was  $55.60 
in  "excess  of  the  legal  rate."  The  note  in  suit 
upon  Its  face  only  professes  to  draw  6  per 
cent  Interest,  and.  If  the  defendant  paid 
usurious  Interest  It,  under  the  circumstances, 
must  have  resulted  from  hia  paying  what,  as 
Is  claimed,  was  in  Illegal  premium.  Under 
the  limited  facts,  as  they  are  stated  In  the 
paragraph  In  question,  this  feature  of  the 
case  Is  left  to  conjecture.  The  defendant  re- 
lied upon  a  charge  of  usury  to  entitle  him  to 
the  recoupment  which  he  seemingly  demand- 
ed under  the  provisions  of  section  7046,  Bums' 
Rev.  St  1894.  Consequently,  upon  hla  theory 
that  the  premium  in  dispute  was  unlawful, 
be  was  required  to  show  that  fact  by  bis 
pleading,  and  further  to  disclose  that  he  hod 
paid,  in  whole  or  in  part  the  money  which 
the  plaintiff  had  unlawfully  exacted.  Strip- 
ped of  tbe  conclusion  that  the  amount  of  $55.- 
60  was  in  excess  of  the  legal  rate.  It  may  be 
said  that  there  are  no  facts  going  to  show 
the  payment  by  the  defendant  of  any  usurious 
Interest  It  is  elementary  that  a  pleading 
must  state  facts,  not  conclu^ons.  Elliott, 
Gen.  Prac.  {  425.  '^e  question  as  here  pre- 
sented la  one  relative  to  good  pleading,  not 


what  Hie  appellee  might  be  permitted  to 
prove  under  proper  pleadings  and  fftcts  as- 
sailing tbe  -methods  of  tiie  plaintiff  in  regard 
to  the  loan  in  controversy. 

The  second  amended  paragraph  of  the  an- 
swer, which  la  improperly  termed  by  tbe 
pleader  a  "counterciahn,"  ts  so  replete  with 
evidence^  conclusions,  and  verbosity  that  It  Is 
difficult  to  ascertain  upon  what  partkmlar 
theory  It  proceed.  If  It  Is  batended  to  t^rate 
as  a  defense  of  partial  payment  of  the  cause 
of  action.  It  ought  to  be  held  bad  upon  de- 
murrer, for  the  reason,  at  least  that  it  is  not 
limited  as  a  partial  defense,  but  professes  to 
answer  the  entire  complaint  The  court  erred 
in  overruling  appellant's  dranurrer  to  the  third 
and  fourth  additional  paragraphs  of  the  an* 
Bwer,  and  the  Judgment  is  therefore  reversed, 
and  the  cause  remanded,  with  Instructions  to 
the  court  to  sustain  appellant's  demurrer  to 
these  paragraphs,  and  to  grant  leave  0t  de- 
sired) to  either  party  to  reform  the  Issue. 


(161  iDd.  H8) 
NATCHER  V.  CLARK. 
(Supreme  Court  of  Indiana.    Oct  27,  1898.) 

DiVOSCB— SbFARATIOH— BSTTLBMBNTS— BHBOT  OS 
FKOPBRTT  BlOBTS. 

A  husband  agreed  to  pay  his  wife  $2,000 

In  consideration  of  a  separation,  and,  on  his. 
obtaining  a  divorce,  alimony  was  granted  in 
the  snm  of  $1,800.  Shortly  after  separation 
she  became  insane,  symptoms  of  which  she  had 
manifested  before  separation.  She  had  a 
daughter  by  a  former  marria^,  who  had  been 
treated  by  the  husband  as  his  own  child.  The 
court  In  awarding  alimony,  considered  a  pay- 
ment of  $200  made  by  him  on  the  $2,000.  add, 
that  the  divorce  must  be  deemed  to  have  set- 
tled all  property  rights  then  existing  between 
the  parties,  and  therefore  moneys  paid  to  said 
wife  after  separation,  and  before  divorce  and 
expended  separately  for  the  daughter's  use. 
should  not  be  allowed  as  a  credit  on  the  said 
$2,000. 

Appeal  from  circuit  court,  OUnton  county; 
J.  V.  Kent,  Judge. 

Action  by  Harry  D.  Katcher  against  John 
O.  Ci^rk,  guardian.  Ttiere  was  a  Judgment 
for  defendant  and  plaintiff  appeals.  Affirmed. 

Quenther  &  Clark,  for  appellant    H.  O. 

Sheridan,  for  appeUee. 

HOWARD,  J.  In  September  or  October, 
1895,  the  appellant  began  negotiations  with 
his  wife,  looking  to  the. terms  of  a  separation 
between  them.  It  was  finally  agreed  that 
he  should  pay  her  $2,000,  and  that  she  should 
not  appear  against  him  at  the  trial  for  di- 
vorce. In  the  succeeding  November  he  sent 
her  and  her  child  by  a  former  marriage  to 
Pennsylvania.  Appellant  and  his  wife  had 
been  married  for  ten  years,  and  the  child  was 
four  years  old  at  the  time  of  the  marriage. 
She  had  always  been  treated  by  him  as  his 
daughter.  On  March  13, 1896,  a  divorce  was 
granted,  on  default  made  by  tbe  wife;  ali- 
mony being  allowed  In  the  sum  of  $1,800.  No 
action  was  taken  as  to  the  child.  Alx)ut  twc 
weeks  thereafter  the  divorced  .wife  le^amed 
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with  her  child  from  PennsylTania,  and  a  few 
days  subsequently  insanity  proceedings  were 
instituted  against  her.  On  April  18, 1896,  she 
was  admitted  into  the  Asylum  for  the  Insane 
at  Indianapolis.  Testimony  given  at  the  in- 
quest indicated  that  she  liad  manifested 
symptoms  of  insanity  as  early  as  S^tember, 
189S.  After  the  wife  had  been  committed  to 
the  asylum,  appellant  sent  his  stepdaughter 
back  to  Pennsylvania,  where  she  seems  to 
have  been  placed  in  care  of  his  mother,  who 
lived  there.  On  December  15,  1S9C.  the  ap- 
pellee was  appointed  guardian  of  the  estate 
of  appellant's  divorced  wife,  which  estate 
consisted  only  of  the  Judgment  for  alimony 
In  her  favor.  On  March  1.  1897,  appellant  in- 
stituted this  action  to  have  credited  on  the 
judgment  for  alimony  certain  sums  alleged 
to  have  been  paid  by  him  both  before  and 
after  the  divorce.  The  court  found  that  ?50 
only  should  be  so  credited;  being  a  payment 
of  that  amount  made  by  appellant  to  his  wife 
on  April  8, 1896,  after  the  divorce,  and  before 
the  bringing  of  the  Insanity  proceedings.  The 
contention  of  appellant  is  that  all  moneys 
paid  to  his  wife,  or  for  her  use,  after  the 
agreement  for  divorce,  should,  in  equity  and 
good  conscience,  be  credited  on  the  sum  of 
^2,000  to  be  paid  to  her.  It  is  admitted  by 
him  that.  In  awarding  alimony  In  the  sum  of 
$1,800  only,  the  court  allowed  a  credit  of  9200 
for  moneya  paid  by  him  to  his  wife  before 
the  date  of  the  divorce.  But  be  says  that 
f  171  besides  should  have  been  so  allowed,  and 
evidence  Is  adduced  to  show  the  payment  of 
that  amount  to  or  for  her  before  the  divorce, 
in  addition  to  the  1^200  allowed  by  the  court 
We  think,  however,  that  the  Judgment  of  the 
court  In  awarding  alimony  most  be  held  to 
have  finally  determined  all  property  rights 
between  the  parties  up  to  the  date  of  grant- 
ing the  divorce.  This  is  not  an  action  to  set 
aside  the  Judgment,  but  only  to  allow  certain 
credits  upon  it;  and  we  must  conclude  that 
tbe  court  In  entering  Its  decree,  took  into  ac- 
count everything  that  ought  to  affect  the 
amount  allowed.  The  court  was  not  required 
to  be  governed  by  any  agreement  made  by 
the  parties.  Besides,  with  the  additional  light 
we  now  have  on  the  enfeebled  mental  condi- 
tion of  this  woman,  and  the  circumstances  un- 
der which  she  made  the  so-called  agreement 
relied  on,  we  should  not  be  disposed  to  aid  the 
appellant  in  diminishing  the  scant  estate  left 
her  after  her  10  years'  experience  In  wedlock. 
There  Is  little  grace  In  appellant's  appeal  for 
an  equitable  application  upon  tiie  Judgment 
of  moneys  given  by  him  to  his  wife  during  a 
time  while  he  was  yet  under  legal  obligation 
to  provide  for  her  support  As  to  amounts 
^Itned  by  appellant  to  have  been  paid  to  bis 
wife,  or  for  her  use  and  the  use  of  his  step- 
daughter, during  the  time  his  wife  was  ad- 
Judged  insane,  there  is,  of  course,  no  obliga- 
tion against  her  whatever.  In  addition,  ap- 
pellant's own  bill  of  particulars  shows  that 
the  Items  were,  to  a  large  extent  for  moneys 
paid  for  railroad  far^  music,  board,  and  a 


bicycle  furnished  the  14  year  old  child,  that 
he  says  he  had  for  10  years  treated  as  hla 
own  daughter.  Nothing  In  the  decree  of  the 
court  affected  the  flllial  relation  which  had 
for  Bo  long  a  time  existed  between  them. 
Even  when  be  sent  her  from  his  household, 
it  was  to  bis  mother's,  in  Pennsylvania.  It 
seems  like  an  afterthought  to  charge  against 
the  Insane  mother's  estate  wliat  were  seem- 
ingly the  free  offerings  of  a  father's  good  will 
towards  a  daughter.  One  should  learn  to  be 
Just  before  he  Is  generous,  particularly  with 
another's  money.  It  is  true  that  contracts 
with  Insane  persons  for  necessaries  will  be 
upheld,  but  there  Is  here  no  satisfactory  evi- 
dence of  any  necessaries  furnished  appellant's 
wife.  While  she  was  Id  the  asylum  the  state 
furnished  all  that  she  needed;  and,  had  ap- 
pellant been  anxious  to  transfer  to  her  use 
a  part  of  the  money  awarded  her  as  alimony, 
he  could  have  secured  the  earlier  appoint- 
ment of  a  guardian,  who  would,  under  direc- 
tion of  the  court  have  more  carefully  guard- 
ed her  rights,— as  her  present  guardian  Is  do- 
ing, in  defending  her  estate  against  this  un- 
conscionable action.  If  ever  there  was  a 
case  which  showed  that  the  prosecuting  at- 
torney should  exercise  his  statutory  duty  in 
resisting  an  undefended  petition  for  divorce, 
it  was  tills  one.  The  proceedings  which  re- 
sulted In  the  casting  off  of  an  unhappy  vrife 
at  a  time  when  she  was  in  the  incipient 
stages  of  Insanity,  followed  by  this  appeal  to 
the  equity  side  of  the  court  to  take  from  her 
a  part  of  the  allowance  made  for  her  support, 
are  such  as  to  arouse  the  indignation  of  all 
moral  and  fair-minded  people.  It  was  a 
righteous  Judgment  of  the  court  that  refused 
to  sanction  this  last  proposed  outrage.  Judg- 
ment affirmed. 

(161  Ind.  382) 

TUCKER  et  aL  v.  HYATT. 

(Supreme  Conrt  of  Indiana.  .  Oct  25,  1898.) 

CoHSPiBAor— InsAKiTT  ow  ConspiR&TOB— Proof 
or  CovspiBAor -~  AjVPhal  amd  Errok— Joist 
Exoiftiox—Vbrdict— Weight  or  Evidbhcr— 
Obnbbu.  Objbction— Trial— Rbhittitur—Ua- 

L1010U8  PROSBCOTIOH — SPBOIAL  VeRDIOT. 

1.  In  an  action  for  conspiracy,  the  unaonnd- 
neas  of  mind  of  one  conspirator  at  the  time  of 
the  trial  is  no  defense  either  for  him  or  the 
other  conspirators  sued. 

2.  ^\Tiere  an  offer  to  prove  the  unsoundness 
of  mind  of  one  defendant  in  an  action  for  con- 
spiracy was  made  by  the  defendants  jointly, 
and  on  -  separate  motions  for  a  new  trial  the 
error  assigned  In  each  case  was  the  refusal  to 
■permit  "defendants"  to  make  such  proof,  no 
question  is  presented  on  appeal  as  to  whether 
it  wotdd  have  been  error  to  have  exduded  the 
offer  if  made  on  behalf  of  sadt  defendant 
alone. 

3.  The  fact  that  wt-ongfnl  acts  in  further- 
ance of  a  conspiracy  were  performed  by  a  de- 
fendant of  unaonnd  mind  does  not  'exempt  the 
other  defendants  sued  as  conspirators  from  lia- 
bility to  the  person  injured. 

4.  A  congpiracy  may  be  established,  though 
there  be  no  direct  evidence  of  any  agreement. 

5.  A  v^dict  will  not  be  disturbed  on  appeal 
as  against  the  weight  of  the  evidence  when 
Supported  by  competent  evldehce. 
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6.  The  trial  cotrrt  may  permit  a  remittltxir 
of  part  of  the  damagies  aaseseed,  and  reader 
jadgmeot  for  the  remainder. 

7.  No  qucBtion  conceroing  a  jndffment  cao 
be  prpffrtted  on  appeal,  DDlesa  the  objection 
thereto  in  the  trial  court  particdlarlr  mdnts  ont 
the  miMtike  or  defect  therein,  and  auig  for  Its 
correctiiiii. 

8.  A  special  verdict  In  an  aotion  for  mali- 
dons  rrii.'ecution  need  not  find  that  Buch  proge- 
cution  waR  without  probable  cause,  in  order 
to  suppurt  a  Judgment  thereon  for  plaintiff,  it 
being  the  duty  of  the  jury  to  find  the  facts, 
and  of  the  court  to  determine  from  the  facts 
found  Mlietber  or  not  there  was  probable  cause. 

9.  Nor  need  such  rerdict  find  the  evidence 
and  all  the  sniiidnsage  contained  in  the  com- 
piatnt. 

Aiqpeal  from  circuit  conrt,  Hamilton  coun- 
ty; R.  R.  Stephenson,  Judge. 

Action  by  Imogene  Hyatt  against  Albert 
Tucker  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

John  D.  Wldeman  and  Saml.  W.  Royse,  for 
appellants.  Frank  D.  Bntler,  Cbas.  £.  Averlll, 
and  Fertlg  &  Alexander,  for  appellee. 

MONKS,  J.  Appellee  brought  this  action 
against  appellants.  The  complaint  was  In 
two  paragraphs.  It  is  alleged  In  the  first 
paragraph,  among  other  things,  In  substance, 
that  the  appellant  Tuclter  had  tteen  sued  by 
appellee  for  breach  of  promise  to  marry,  and 
that  the  trial  of  said  cause  had  resulted  In  a 
Judgment  In  her  favor,  and  the  same  was 
pending  in  this  court  on  appeal;  that  there 
was  another  action  pending  ]n  the  state  of 
Mississippi  against  said  Tucker;  that  the 
interest  of  said  Tucker  In  said  cause  was 
great,  Inrolving  many  thousaild  dollars,  and 
prior  to  the  commissions  of  the  wrongs  com- 
plained of  by  appellee  she  had  testified  as 
a  witness  In  each  of  said  causes  against  said 
Tucker,  and  was  an  important  witness 
against  him;  that  said  cause  in  the  state  of 
Mississippi  was  set  for  a  retrial  before  a 
Jury  on  the  26th  day  of  February,  1895,  a  day 
subsequent  to  the  commission  of  the  wrongs 
complained  of,  and  she  had  promised  and 
agreed  to  be  present  and  testify  as  a  witness 
In  said  cause  in  the  state  of  Mississippi,  all 
of  which  was  well  known  to  said  Tucker 
prior  to  the  formation  of  the  conspiracy  by 
him  and  bis  co^ppellants;  that  some  time 
prior  to  Jannary  28,  189S,  appellants  con- 
spired tof^ether  to  unlawfully  kidnap  and  de- 
coy appellee  from  her  residence  In  Peru,  Ind., 
to  the  city  of  Indianapolis,  and  there  en- 
velgle  and  entrap  her  Into  a  house  of  prostl- 
tytlon,  where  she  should  be  found,  and  to 
cause  the  fact  to  be  made  known  and  pub- 
lished in  the  newspapers,  and  thereby  to 
blacken  and  defame  her  character  and  name, 
and  to  degrade  and  disgrace  her,  and  sub- 
ject her  to  the  contempt  and  ridicule  of  so- 
ciety,—all  of  which  was  done  and  carried  out 
for  the  purpose  of,  and  with  the  Intent  to, 
destroy  the  character  and  standing  of  ap- 
pellee as  a  witness  in  said  cause,  and  to  de- 
stroy the  force  and  effect  of  her  testimony 
so  far  as  the  same  should  be  adverse  to  said 


Tucker;  that  appellants  did  afterwards,  tn 
pursuance  of  said  conspiracy,  and  in  fur- 
therance, of'  their  said  corrupt  design,  en- 
Teigle  and  entrap  her  into  a  honse  of  prosti- 
tution in  the  city  of  Indianapolis,  where  she 
was  arrested  on  the  charge  of  being  a  proS' 
titute,  and  taken  to  the  police  station;  that 
she  had  no  knowledge  or  means  of  knowl- 
edge of  the  character  of  said  bouse  until  aft- 
er her  arresL  The  second  paragraph  sets 
forth  the  same  facts  in  i^gard  to  the  suits 
against  Tucker,  and  the  fact  that  appellee 
vas  an  Important  witness  against  bim  in  said 
causes;  and  when  the  cause  was  set  for  trial 
In  Mississippi,  and  the  conspiracy  to  destroy 
her  character,  and  thereby  destroy  the  weight 
and  effect  of  her  testimony  m  said  actions 
against  appellant  Tucker,  the  same  as  the 
first  paragraph.  It  Is  then  alleged  that  In 
pursuance  of  said  conspiracy  appellants  did, 
on  the  21st  day  of  January,  1896,  at  the  city 
of  Indianapolis,  falsely  and  maliciously  cause 
and  procure  appellei*  to  be  arrested  by  the 
police  of  said  city,  and  to  be  by  them  trans- 
ported through  the  streets  of  the  dty,  and 
to  be  imprisoned  and  Incarcerated  In,  and  to 
.be  slated  upon  the  records  of,  said  police  sta- 
tion, as  a  prostitute;  -that  said  prosecution 
was  instituted  maliciously,  and  without  any 
pro!>abIe  canse  whatever,  in  pursuance  of 
said  conspiracy;  that  upon  the  trial  of  said 
cause  she  was  acquitted  by  the  police  court 
in  which  said  charge  was  tried.  A  general 
denial  to  tiie  complaint  was  filed  by  each  ap- 
pellant, and  upon  the  issues  so  Joined  the 
cause  was  tried  by  a  Jury,  and  a  special  yep- 
diet  returned,  upon  which,  over  a.  separate 
motion  for  a  new  trial  by  each  appellant. 
Judgment  was  rendered  in  favor  of  appellee. 
Bach  appellant  has  assigned  errors,  which 
are  substantially  the  same:  (1)  That  the 
court  erred  In  overruling  the  separate  mo- 
tion of  appellant  for  a  new  trial;  (2)  that  the 
court  erred  In  overruling  said  appellant's  mo- 
tion for  a  Judgment  in  his  favcMr  on  the  spe- 
cial verdict;  (3)  that  the  court  erred  In  per- 
mitting appellee  to  remit  $3,000  of  the  tw> 
diet,  and  rendering  Judgment  for  ^,000. 

It  Is  assigned  as  one  of  the  causes  for  a 
new  trial  in  the  motion  of  each  appellant 
that  "the  court  .erred  in  refusing  to  allow 
defendants  to  prove  by  the  deposition  of 
Rot)ert  Anderson  that  the  defendant  Bller 
was,  at  the  date  of  the  commission  of  the 
alleged  offense  set  forth  In  the  comfdalnt,  a 
person  of  unsound  mind,  and  that  he  was 
still  a  person  of  unsound  mind  at  the  time 
of  the  trial."  The  bill  of  exceptions  recites 
that  "the  defendants,  by  counsel,  offered  to 
introduce  In  evidence  the  deposition  of  Rob- 
ert Anderson  to  prove  the  unsoundness  ot 
mind  of  William  Bller."  The  bUl  of  excep- 
tions shoves  that  appellee  objected  to  the 
Introduction  of  the  deposition,  and  that  the 
objection  was  sustained.  It  will  t>e  observed 
that  the  offer  was  to  prove  the  unsoundness 
of  the  mind  of  William  Eller.  No  time  was 
mentioned.   The  offer  so  made  had  reference 
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to  tbe  tlmo  of  the  trial.  Elg  unsoundness  of 
mind  at  that  time  was  no  defense,  either  for 
BUer  or  his  co-appellants.  But,  If  -the  oftw 
to  jH.'OTe  the  ansonndoess  of  the  mind  of 
Eller  referred  to  the  time  of  the  commlsr 
■toll  of  the  wrongs  complained  of,  does  the 
record  show  that  the  court  below  commit- 
ted reversible  error  In  excluding  the  saine7 
It  irUl  be  observed  that  the  offer  to  prove 
the  muonndness  of  mind  of  Eller  was  made 
hy  appellants  Jointly,  and  the  ruling  of  the 
court  excluding  the  evidence  offered  was  ex- 
cepted to  by  the  appellants  Jointly;  that  It 
iB  assigned  In  the  motion  of  the  appellant 
filler,  as  well  as  in  each  of  the  motions  of 
the  other  appellants  for  a  new  trial,  not  that 
the  court  erred  In  not  allowing  the  one  mak- 
ing the  motion  to  prove  the  unsoundness  of 
the  mind  of  KUer,  but  that  the  court  erred 
In  "not  allowing  the  defendants  to  prove  the 
unsoundness  of  the  mind  of  ICller."  No  ques- 
tkm  Is  presented  by  the  record,  therefore, 
as  to  whether  or  not  It  would  have  been 
error  to  have  excluded  such  evidence  if  it 
had  been  offered  on  behalf  of  EUer  altme. 
Hie  only  question  presented  by  the  record 
Is  whether  such  evidence  was  competent  on 
behalf  of  all  the  appdlants.  It  Is  clear  that 
the  unsoundness  of  the  mind  of  Eiler  at  the 
time  of  the  commission  of  the  acts  complain- 
ed of ,  If  a  defense  for  him  to  either  or  both 
paragraphs  of  the  complaint,  was  no  defense 
for  his  eo-appellants.  They  were  liable  for 
hia  acts,  as  well  as  their  own.  In  furtherance 
ftf  the  alleged  conspiracy,  the  same  as  .if  he 
was  a  person  of  sound  mind.  No  man  can 
shield  himself  from  liability  for  his  wrong- 
ful acta  on  the  ground  that  the  person  who 
assisted  In  carrying  out  and  executing  hie 
wrongful  purpose,  or  the  wrongful  purpose 
of  himself  and  others,  was  a  person  of  un- 
sound mind.  One  who  aids  or  abets  or  oth- 
erwise procures  a  person  of  unsound  mind 
to  commit  a  wrongful  act  or  acts  to  the  In- 
jury of  another  Is  liable  In  damages  there- 
for to  tbe  person  Injured,  whether  the  person 
of  onsound  mind  is  or  not 

It  Is  next  Insisted  that  there  was  no  evi- 
dence connecting  appellant  Tucker  with  said 
conspiracy,  and  that  be  Is  not;  therefore,  lia- 
ble for  the  acts  done  by  his  co-appellants  In 
pursuance  of  said  conspiracy.  There  was  no 
direct  evidence  that  said  appellant  Tucker 
was  a  party  to  said  conspiracy,  but  there 
was  circumstantial  evidence  which,  consid- 
ered in  connection  with  tbe  other  evidence  In 
the  cause,  was  sufficient  to  sustain  tbe  special 
verdict  of  the  Jury  against  said  appellant, 
In  order  to  establish  a  conspiracy  It  is  not 
necessary  that  the^'e  should  be  direct  evidence 
of  any  agreement  6  Am.  &  Eng.  Enc.  haw 
(2d  Ed.)  S64,  865.  It  Is  true  that  appellant 
'[dicker  testifled  that  he  bad  nothing  to  do 
with  the  acts  complained  of,  but  the  Jury 
were  the  exclusive  Judges  of  the  credibility 
of  the  witnesses,  and,  for  all  that  appears 
from  the  record,  may  have  been  justifled  in 
disregarding  hli  evldenca.    Aa  there  was 


competoit  evldenoe  whidi  laliafled  the  jury, 
we  cannot  disturb  the  Tenllct  on  the  weight 

bf  the  evidence. 

No  motion  was  made  by  either  of  appd- 
lanta  for  a  Judgment  In  his  favor,  on  the  spe- 
cial verdict.  No  question  Is  presented*  there- 
fore, by  tbe  second  error  assigned. 

Neither  Is  the  question  whether  appellee 
was  entitled  to  a  Judgment  In  her  favor  on  the 
special  verdict  preseated  by  the  third  error 
assigned.  -  That  error  challenges  the  right  of 
the  court  to  permit  $B,000  of  the  damages 
lissessed  to  be  remitted,  and  to  tender  a  Judg- 
ment for  (5,000,  Instead  of  the  whole  amount 
(8.000.  There  was  no  error  In  permitting  a 
remittitur  by  appellee  of  a  part  of  the  dam- 
ages assessed,  and  rendering  Judgment  only 
for  the  remainder.  2S  Am.  &  ISng,  Enc.  Law, 
809-817;  Railway  Co.  v.  Beckett,  11  Ind. 
App.  &47,  C52-554,  30  N.  E.  420,  and  cases 
cited.  Even  If  the  assignment  of  error  had 
been  that  "tfa^  court  erred  In  rendering  Judg- 
ment on  the  verdict  In  favor  ot  appellee,"  no 
question  could  have  been  presented,  because 
only  a  general  objectloB  and  exception  were 
taken  In  tbe  court  below  to  the  judgment, 
and  no  defect  op  mistake  was  specifically 
poUited  out  to  the  rendition  of  said  judgment, 
nor  was  any  motion  made  to  modify  or  other- 
wise change  it.  It  Is  settled  law  that,  unless 
the  objection  particularly  points  out  the  de- 
fect or  mistake  in  the  judgment  and  asks 
that  the  same  be  corrected,  in  the  court  be- 
low, no  qnestion  concerning  the  same  can  be 
presented  on  appeal.  Evans  v.  State,  160 
Ind.  061,  665,  656,  60  N.  E.  820,  and  cases 
cited;  Jarrell  v.  Brubaker,  150  Ind.  260,  40  N. 
E.  1050,  and  cases  cited:  Cockrum  t.  West 
122  Ind.  872,  377,  28  N.  E.  140,  and  cases 
cited;  Rardm  t.  Walpole,  38  Ind.  146,  160; 
Smith  T.  Dodds,  35  Ind.  452,  460;  BueU  T. 
Shuman,  28  Ind.  i&i,  466;  Elliott  App.  Froc. 
H .  345,  346.  We  have,  however,  examined 
the  special  verdict,,  and. every,  fact  essential 
to  a  judgment  on  said  verdict  In  favor  of  ap- 
pellee Is  set  forth  therein.  It  was  not  neces- 
sary to  find  as  a  fact  that  the  prosecution  al- 
leged In  the  second  paragraph  was  without 
probable  cause.  When  a  special  verdict  is  re- 
turned in  an  action  for  mallcloua  prosecution, 
tlie  Jury  must  find  the  facts,  and  the  court 
determines  from  tbe  facts  found  whether  or 
not  there  was  probable  cause.  Helwig  t. 
Beckner,  140  Ind.  J  81,  133,  46  N.  E.  ^4,  and 
48  N.  E.  788,  and  cases  cited.  Neither  was  It 
necessary  that  the  special  verdict  should  find 
the  evidence  and  all  tbe  surplusage  contained 
In  the  complaint.  Finding  no  available  error 
fn  the  record,  the  Judgment  Is  affirmed. 

(Ui  lad.  ni) 

PHILLIP  ZORN  BREWING  CO.  et  aL  t. 
MALOTT. 

(Supreme  Court  of  Indiana.    Oct'  28,  1808.) 

COHTRACTB  —  REFOHMATION  —  BOUNnAKIBS  —  Ad- 
fOINJRO  LaBDOVHBBS. 

Where  parties  agree  that  a  certain  Hoe, 
which  both  suppose  is  the  correct  on^  shall 
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be  the  dlvldlns:  line  between  lands,  which  line 
Ib  afterwards  discovered  not  to  be  the  true 
line,  a  coart  of  cqoltr  cannot  reform  the  con- 
tract, BlDce  it  cannot  decide  what  the  parties 
would  haTe  agreed  to  if  ther  had  known  the 
tme  line. 

On  rehearing.  Reversed. 

For  former  opinion,  see  46  N.  E.  2S. 

James  F.  OaUaher,  t<x  c^ipellants.  H.  B. 
Tutbill,  A.  T.  Brown,  and  John  G.  WUllanu, 
for  appellee. 

HACKNEY,  O.  J.  Thia  w«B  a  ault  by  the 
appellee  against  the  appellant  and  others, 
whose  interests  are  not  here  Involved,  for 
the  reformation  of  a  written  contract  In  which 
the  parties  agreed  upon  one  of  the  boundary 
lines  dividing  lands  of  the  appellee  from  the 
tract  of  the  appellant  in  the  city  of  Michigan 
City.  The  cause  was  tried  upon  eereral  para- 
graphs of  complaint,  and  resulted  in  a  special 
finding  of  facts  and  conclusions  of  law  In  sup* 
port  of  the  third  paragraph  of  complaint  as 
amended.  While  the  sufficiency  of  the  seTeral 
paragraphs  of  complaint  Is  attacked  by  the  ap- 
pellant, there  Is  no  disagreement  upon  the  prop- 
osition that,  under  the  practice,  the  questions 
raised  upon  the  conclusions  of  law  dispense 
with  any  qucBtlon  upon  the  sufficiency  ol  the 
complaint.  Woodward  t.  Mitchell,  140  Ind. 
406,  39  N.  E.  437;  Scanlln  t.  Stewart,  18S  Ind. 
574,  37  N.  E.  401,  and  38  N.  E.  401;  Stephen- 
eon  T.  Boody,  139  Ind.  60,  38  N.  B.  331;  Rob- 
inson T.  Dickey,  143  Ind.  205,  42  N.  E.  679; 
Tewksbury  v.  Howard,  138  Ind.  103,  37  N.  B. 
855.  The  contract  in  question,  which  was  set 
ont  In  the  findings,  was,  In  its  essential  fea- 
tures, "that  for  the  purpose  of  establishing 
the  division  line  between  certain  real  estate 
owned  by  the  parties'*  it  was  agreed,  "each 
with  the  other,  that  the  line"  described  "shall 
be,  and  the  same  Is  hereby,  established  and 
confirmed  as  the  division  line  supporting  and 
dividing  the  real  estate  owned  by  Malott  on 
the  northerly  side  of  said  division  line  from 
the  real  estate  owned  by  the  other  parties 
hereto  lying  on  the  southerly  side  of  said 
division  line."  Said  line  Is  then  particularly 
described  by  courses,  distances,  and  monu- 
ments, and  Is  made  more  particular  by  ref- 
erence to  a  plat  accompanying  the  contract, 
and  to  be  recorded  with  It,  "for  the  purpose 
of  describing  and  establishing  said  division 
line."  This  contract  and  map  were  acknowl- 
edged by  the  parties,  and  recorded  in  the 
Miscellaneous  Record  of  La  Porte  county. 
That  part  of  Oie  line  described  in  the  con- 
tract and  now  in  dispute  is  that  which  begins 
at  a  point  550  feet  southeast  from  the  south- 
east corner  of  Division  and  Michigan  streets, 
on  the  north  side  of  the  latter  street,  and  ex- 
tends In  a  northeasterly  course  168  feet 

The  first  22  of  the  court's  findings  of  fact 
relate  to  the  source  of  the  title,  and  descrip- 
tions of  the  lands  owned  by  the  several  par- 
ties. It  Is  further  found  that  neither  the  ap- 
pellant nor  the  appellee  knew  the  location  of 


the  true  dividing  line  between  their  respe<> 
tlve  tracts;  that  the  true  line  was  103  feet 
■outbeast  of  the  Une  designated  in  said  con- 
tract,—that  is  to  say,  that  the  line  described 
In  the  contract  gave  the  appellant  a  strip  of 
ground  west  of  the  true  Une  103  feet  wide, 
and  took  that  much  from  the  appellee;  that 
hi  the  year  1887  Phillip  Zom,  appellant's 
grantor,  purchased  the  lands  east  of  the  true 
line,  and  procured  a  survey  to  be  made,  to 
ascertain  the  line  dividing  them  from  the 
lands  of  the  appellee,  which  survey  erroneous- 
ly located  the  division  line  on  the  line  describ- 
ed in  the  contract,  and  said  Zom  thereupon 
built  a  fence  upon  said  line,  which  fence  ex- 
isted at  the  time  of  the  contract.  Of  said  sur- 
vey and  the  erection  of  said  fence  Malott  had 
no  knowledge  until  Just  before  the  execution 
of  said  contract  in  August  1894;  that  the 
appellant  and  the  appellee  "each  and  both 
honestly  Intended  and  believed  that  tbe  line 
so  run  and  embodied  In  said  contract  was  the 
tme  dividing  line  dividing  their  properties," 
and  "each  and  all  were  mistaken  In  the  loca- 
tion of  the  line  stated  In  said  contract  aa  di- 
viding" their  lands;  that  appellee  Is  the  own- 
er of  the  land  lying  west  of  said  true  line; 
that  in  the  summer  of  1894,  by  the  filling  of  « 
creek  at  the  north  of  the  lands  of  appellant 
and  appellee,  all  traces  of  a  dividing  line 
were  obliterated.  It  Is  found  also  that  the 
appellee  demanded  reformation  of  the  con- 
tract before  this  suit  which  was  instituted 
October  13,  1894.  In  repetition  of  facts  once 
found,  as  we  have  stated  them,  the  conrt  stat^ 
ed  that  no  doubt  existed  that  the  Une  describ- 
ed in  tbe  contract  was  not  the  true  line,  and 
that  while  there  was  conflict  in  tbe  evidence 
as  to  the  location  of  the  tme  line,  a  prepon- 
derance of  the  evidence  showed  It  to  be  as 
already  Indicated.  There  are  also  findings  as 
to  certain  Improvements  made  by  the  appel- 
lant but  since  no  Importance  Is  attached  to 
such  findings  In  tbe  ailment  they  are  omit- 
ted. The  court  concluded  as  a  question  of 
law  upon  tbe  facts  found  that  said  contract 
should  be  reformed  so  as  to  embrace  a  de- 
scription of  said  true  line  as  found  to  exist 
instead  of  the  Une  therein  described.  The 
case  made  by  tbe  findings  does  not  include  an 
agreement  between  the  parties,  which  agree- 
ment was  not  properly  expressed  In  tbe  vriit- 
Ing.  There  Is  no  finding  of  fraud  or  misrepre- 
sentation. The  most  that  can  be  said  for  the 
facts  Is  that  both  parties  believed  the  fence 
to  be  on  the  true  line,  and  that  the  true  line 
was  described  tn  the  writli^.  In  this  beUef 
the  parties  were  honestly  and  mutnaUy  mis- 
taken. 

It  Is  not  found  as  a  fact  that  tbe'  parties  In- 
tended or  agreed  to  arbitrarily  recognize,  es- 
tablish, and  perpetuate  the  fence  Une  as  tbe 
true  line.  All  that  we  learn  of  such  possible 
Intention  Is  from  tbe  words  of  the  writing, 
from  which  we  are  not  to  Infer  a  fact,  and  at 
most  ooold  reft  a.  condnslon  of  law,— «  cos- 
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clasion  as  to  ItB  legal  effect.  Tbe  writing, 
therefore,  was  upon  a  mutual  mistake  tbat 
the  line  described  was  the  tnie  line.  What  is 
tbe  nile  in  such  cases?  Equity  cannot  re- 
form, as  there  Is  so  agreement  to  reform  hy. 
The  mistake  InvolTea  a  fundamental  error,— 
an  error  as  to  the  existence  of  the  thing  con- 
cerning which  the  writing  was  entered  into. 
Of  such  mistakes  it  Is  said  In  Prof.  Pollock's 
admirable  treatise  on  the  Principles  of  Con- 
tract (0th  Bd.)  p.  442:  "Next.  It  may  happen 
that  there  does  exiat  a  common  Intention, 
which,  however,  is  founded  on  an  assumption 
made  by  both  parties  as  to  some  matter  of 
fact  essential  to  the  agreement  In  this  case 
the  common  Intention  must  stand  or  fall  with 
the  asanmptlon  on  which  it  ia  founded.  If 
that  assumption  is  wrong,  the  intention  of  the 
parties  Is,  from  the  outset.  Incapable  of  tak- 
ing effect  But  for  their  common  error,  It 
would  never  have  been  formed,  and  it  la 
treated  as  nonexistent  Here  there  ia,  In 
some  sense,  an  agreement;  but  It  is  nullified 
In  its  Inception  by  the  nullity  of  the  thing 
agreed  upon.  And  it  seems  hardly  too  artifi- 
cial to  say  that  there  Is  no  real. agreement 
The  result  la  the  same  as  If  the  parties  bad 
made  an  agreement  expressly  conditional  on 
the  existence  at  the  time  of  the  supposed 
state  of  facta,  which  state  of  facts  not  exist- 
ing the  agreement  destroys  itself.  In  the  lat- 
ter class  of  cases  the  error  must  be  common 
to  both  parties.  They  do  agree  to  the  same 
thing,  and  It  would  be  in  the  same  sense,  but 
that  the  sense  they  intend,  thongh  posstble, 
as  tar  as  can  be  seen  from  the  terms  of  the 
agreement.  Is  In  fact  nugatory.  Aa  It  la,  their 
consent  la  Idle.  The  sense  In  which  they 
agree  is,  if  one  may  so  speak.  Insensible." 
The  basis  of  the  contract  the  existence  or 
Identity  of  tbe  thing  contracted  about,  rest- 
ing in  mutual  mistake,  equity  would  be  fee- 
ble it  It  afforded  no  relief.  What  is  the  re- 
lief? As  we  have  Intimated,  it  cannot  be 
reformation,  since  there  was  no  agreement 
The  minds  of  the  parties  did  not  meet  be- 
cause of  the  mutual  mistake  about  the  sub- 
ject of  the  agreement  An  attempted  refor- 
mation must  result  only  In  making  an  agree- 
ment for  the  parties,— in  ascertaining  and 
stating  the  agreement  which  they  would  hare 
made  had  they  not  mistaken  the  subject  of 
the  agreement  Equity  cannot  decide  what 
the  parties  would  have  done  if  they  had  un- 
derstood correctly  the  location  of  the  true 
line.  In  granting  reformation,  therefore,  the 
circuit  court  erred.  It  Is  urged,  however, 
tbat  upon  the  prayer  for  reformation  the 
court  may  grant  rescission,  or  that  the  refor- 
mation, granted,  but  leaves  the  parties  wher^ 
they  wotdd  stand  without  an  agreement 

We  would  not  diminish  the  powers  oC  ttie 
chancellor  to  administer  full  and  exact  joa- 
tlce  In  disregard  of  mere  fmltless  technicali- 
ties, where  the  parties  submit  their  grier- 
ances  to  a,  court  of  equity;  but  Bince  tbe  evi- 
dence was  bi  marked  conflict  as  to  tbe  loca- 
tion of  the  true  llne»  the  court  feeling  called 


upon  to  state  that  his  flndlng  was  np<»  a 
mere  preponderance  of  the  evidence,  we  feel 
that  the  ends  of  Justice  will  be  the  better 
subserved  by  permitting  a  new  trial  upon 
more  comprehensive  pleadings.  The  decree 
of  tbe  circuit  court  Is  reversed,  with  Instruc- 
tions to  grant  a  new  trial,  and  for  further 
proceedings  In  accordance  with  this  opinion. 

OBL  Ind.  4H) 

STATE  V.  FRIHDLBT. 
(Supreme  Court  of  Indiana.  Nov.  2,  1808.) 

RSVIBW    OH    AFPBAL— EXCRPTIoas— DiBTBIOI  A» 

TOBaET—AOTHORiTT— Trial— Harxliss 
Error— Writ  or  Hakdatb. 
1  Under  Homer's  Eev.  St  1897,  |  626,  re- 
quiring the  party  objecting  to  a  deduon  to 
except  thereto  at  the  time  It  Is  made,  an  order 
dischargfiig  a  prosecuting  attorney  from  fur- 
ther service  In  a  divorce  suit  in  which  he  had 
been  admitted  to  defend  on  the-  ground  of  collu- 
sion between  the  parties,  cannot  be  reviewed 
where  no  ex<»ption  was  taken  when  it  was 
rendered. 

2.  A  prosecuting  attorney,  who  has  been  dis- 
charged by  the  court  from  further  service  in  a 
divorce  suit  which  he  had  defended  on  the 
ground  of  collusion  between  the  parties,  has  no 
authority  to  move  tor  a  new  trisi,  or  to  tender 
a  bill  of  exceptions. 

S.  Where  the  grounds  of  a  motion  tor  a  new 
trial  are  not  In  the  record,  and  there  is  no 
showing  that  the  exceptions  reserved  hj  the 
bill  of  exceptions  were  included  in  such  motion, 
it  cannot  be  said,  on  review,  that  the  trial 
court's  refusal  to  entertain  the  motion  for  a 
new  trial  was  prejadldaL 

4.  Under  Homer's  Rev.  St.  1897,  f  1167,  pro- 
viding that  the  writ  of  mandate  shall  issue  from 
the  supreme  court  only  when  necessary  for  the 
exercise  of  its  functions  and  powers,  a  petition 
therefor  must  show  that  the  steps  sons^t  to  be 
enforced  on  the  part  of  the  trial  court  are  wltb 
a  view  to  an  aweaL 

Orl^nal  action  for  writ  of  mandate  by  the 
state  of  Indiana  ligalnst  WlUlam  Priedley. 
Defendant  demurs  to  the  petition.  Sustained. 

Harry  R..  McMuUen.  for  the  State.  War- 
ren N.  Hauck,  for  respondent 

HACENET,  0.  J.  The  questions  her^ 
arise  upon  demurrer  to  a  petition  on  behalf 
of  Harry  R.  McMullen.  prosecuting  attorney 
for  the  Seventh  judicial  circuit  against  Wil- 
liam T.  Friedley,  special  judge  of  the  Dear- 
bom  circuit  court  It  is  alleged  that  the  re- 
spondent acting  as  special  judge  in  the  trial 
of  a  suit  for  divorce,  admitted  the  prosecuting 
attorney  to  defend  therein,  upon  the  repre- 
sentotlon  that  the  suit  was  collusive,  and  tbe 
defense  made  by  the  defendant  therein  was 
not  to  good  faith.  The  suit  proceeded  to  trial, 
and  decree  in  favor  of  the  pl^ntlfl  therein, 
and  an  order  tbat  the  prosecuting  attorney  be 
discharged  from  further  service  In  said  suit, 
to  which  order  there  was  an  objection,  but 
no  exception.  It  is  lAiown  that  thereafter  said 
prosecnting  attorney,  during  the  term,  tendtf- 
ed  a  motion  for  a  new  trial  ctf  lald  suit,  which 
motion  the  coort,  said  Judge  presiding,  de- 
clined to  entertain,  or  allow  to  be  filed.  Nel- 
thet  said  motion  nor  the  grounds  ttiereof  ap- 
pear from  the  petition  herein.   It  la  also 
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shown  that  after  the  term,  time  not  ha-rlnc 
been  songht  or  given  beytnid  the  term,  uld 
prosecuting  attorney  tendered  to  the  respond- 
ent a  general  bill  of  exceptions  relating  to 
questions  of  evldeDce  only,  and  asked  ttiat 
the  same  be  signed,  and  ordered  made  a  put 
of  the  record,  wblcti  the  respondent  declined 
to  do.  Tbe  prayer  of  the  petition  Is  that  the 
altematlTe  writ  of  mandate  Issue  directing 
the  respondent  to  show  cause.  If  any.  why- 
said  motion  for  a  new  trial  -  should  not  be 
filed,  and  said  bill  of  exceptions  signed,  and 
made  a  part  of  the  record. 

From  these  facts  there  is  possible  Infwence, 
bat  no  atlogatlon  to  the  effect,  that  the  prose- 
cuting attorney  desires  or  Intends  to  appeal 
i:rom  the  decree  in  said  suit  In  support  of 
the  demurrer  It  is  insisted  that  no  appeal  by 
a  prosecuting  attorney  appearing  in  a  dl- 
Torce  salt  will  lie.  .There  Is  no  provlrion  of 
tine  statute  expressly  allowing  an  appeal  by 
thB  prosecutor.  The  only  statute  permitting 
him  to  defend  Is  section  1038,  Homer's  Rev. 
St.  1S97,  as  follows:  "Wbenerer  a  petition 
for  divorce  remains  undefended,  it  shall  be 
the  dnty  of  the  proeecuting  attorney  to  appear 
and  resist  such  petition."  Whether  the  prose- 
eator,  appcarlog  In  pursuance  of  this  provl- 
•lon,  appears  simply  as  an  attoniey.  or  wheth- 
er he.  In  his  representatiTe  capacity,  becomes 
so  far  a  party  as  to  give  him  or  to  gire  the 
state  an  appealable  Interest  in  any-  case,  are 
questions  not  necessary,  at  this  time,  to  de- 
cide. In  this  case  bis  appearance,  if  author- 
ised by  the  statute  quoted,  there  having  al- 
ready been  a  defense,  was  upon  the  theory 
that  such  defense  was  not  in  good  faith,— was 
no  defense.  The  court,  having  heard  the  case, 
upon  tbe  evidence  rejected  the  prosecutor's 
defense,  and,  whatever  his  legal  attitude  to- 
wards the  case,  he  was  expressly  discontinued 
as  a  representative  of  tbe  state  In  that  behalf. 
To  this  action  of  tbe  court  there*  was  no  ex- 
ception, and  there  can  be  no  question  for  ap- 
peal arising  therefrom.  Horner's  Rev.  SL 
1807, 1  020;  Railway  Co.  T.  McBetfa.  149  Ind. 
7a  47  N.  B.  078:  Association  T.  Black,  130 
Ind.  544,  39  N.  B.  820;  Butler  T.  Thomburgh, 
141  lad.  192,  40  N.  B.  014;  Hedrick  v.  Whito- 
horn.  145  Ind.  642,  43  N.  B.  942;  Johnson  t; 
Bberhart,  140  Ind.  210,  SO  N.  B.  459;  Fletcher 
V.  Waring.  137  Ind.  199,  SO  N.  E.  896.  Having 
had  bis  relations  to  the  rase  cut  off  before 
the  offer  of  the  motion  for  a  new  trial  or  the 
tendering  of  the  bill  of  exceptions,  h«  bad  no 
authority  to  take  further  steps,  and  those  pro- 
posed were  entitled  to  no  recognition.  The 
bill  of  exceptions  not  having  been  tendered  to 
the  judge  until  after  the  dose  of  the  term,  and 
no  time  beyond  the  term  having  been  obtain- 
ed, it  came  too  late.  Homer's  Rev.  St  1807, 
I  820;  Matsball  v.  Beeber,  03  Ind.  88;  Wbl^ 
worth  V.  Sour,  57  Ind.  107;  Elliott  App.  Proc 
it.  800,  801,  and  authorities  there  cited. 

it  may  be  said,  however.  Ibat  tbe  filing  of 
the  motion  for  a  new  trial  would  carry  the 
exceptions  over  until  It  was  ruled  upon.  !nie 
motion  and  Its  grounds  not  being  before  ua. 


we  cannot  aty  that  It  was  not  properly  njeet- 
ed  as  presoiting  no  legal  ground  tar  a  new 
trIaL  The  exceptions  reserved  by  tbe  propos- 
ed bill  of  exceptions  relating  alone  to  the 
evidence,  and  tbe  petition  falling  to  sbow  that 
the  motion  fbr  a  new  trial  presented  an 
grounds  for  a  new  trial  any  of  the  mllngs  n 
excited  tOt  wtt  cannot  say  that  the  petitioner 
was  harmed  by  the  refusal  to  utcrtaln  tbe 
motkin,  or  that  tucb  exceptions  would  beonoe 
aTaIlabl&  Tbe  motion  may  bare  related  ta 
none  of  tucb  mllngs,  and  sucb  rulings  could 
only  be  made  available  upon  a  motion  tot  a 
new  trial  Stuner  v.  State,  ailnd.  360;  Rous- 
seau Corey,  62  Ind.  200;  Conner  t.  Town  ct 
Marlon,  112  Ind.  017. 14  N.  B.  488;  Brown  t. 
State,  140  Ind.  87i  80  N.  a  TOtr 

An  objection  to  ttie  petition  as  fatal  as  any 
we  have  stated  is  that  It  Is  not  shown  that 
the  steps  sought  to  be  enforced  hi  tbe  dlvoroe 
ease  are  with  a  view  to  an  ^peaL  The  stat> 
nte  expmsly  provides  that  .th«  writ  of  man- 
date "Aalt  issue  from  ttie  supreme  ooort  only 
when  necessary  tor  tbe  exercise  of  its  ftane- 
■  tlona  and  powers."  Bom«'a  Rev.  St  1807, 
I  1107.  The  "fnnettona  and  powers"  of  thb 
court  would  be  itecessarOy  Involved  only 
when,  by  the  faQu^e  of  the  trial  judge,  Uie 
parties  would  be  prevented  from  perfecting 
a  desired  appeal.  Tbe  petition  Is  buuBlden^ 
and  the  demurrer  is  sastalned. 

(US  Ind.  lOT) 

COPBLAND  T.  TOWN  OF  SHERIDAN.  & 
(Supreme  Court  of  ladiana.  Oct  25,  1898.) 
ISTTOxm&Tiits  LiqtTOBs— CoMSTKircTioii  or  Sta-^ 

OTBS— LlCaV8RK~AMOOHV. 

1.  Act  April  10,  1885  <Acti  1S8S.  p.  171). 
anthoriziag  the  trustees  of  towns  to  liceaee  the 
Bale  of  iotoxicatiog  liquors,  is  void,  since  it  is 
an  amendment  to  tbe  act  of  March  1,  1877, 
held  iDTalid  by  the  supreme  court 

2.  Acta  1852,  |  22.  cl.  7,  as  amended  by  Acts 
1879,  p.  201.  gave  the  trustees  of  towns  power 
to  license  the  sale  of  intoxicating  liquors,  in 
conHfderation  of  a  inm  not  to  exceed  tiic 
amount  required  by  the  statutes  of  the  state 
for  a  license  to  tell  such  iiquort.  Rev.  St. 
IS&l.  I  7281,  provides  that  the  state  fee  for  a 
license  to  sell  Bpiritaous,  vinous,  and  malt 
liquors  shall  be  (100;  and  to  sell  vlnons  and 
malt  liqaon,  $50.  Held,  that  a  town  had  the 
power  to  issue  a  single  license  to  sell  all  kinds 
of  liquors,  and  elact  $100  therefor. 

Appeal  from  circuit  court,  Hamilton  county; 
R.  R.  Stephenson,  Judge. 

Albert  Copeland  was  couvieted  of  violating 
an  ordinance  of  tbe  town  of  Sheridan  by  sell- 
big  Intoxicating  liqaots  without  a  license,  and 
be  appeala  Affirmed. 

Edenharter  ft  Mull,  fttr  apiwUant  Oavln, 
Coffin  ft  Davis,  for  appdlee. 

HOWARD,  X  Appellant  was  convicted  of 
having,  within  the  corporate  limits  of  the 
town  of  Sheridan,  sold  intoxicatihg  liquors  In 
a  qiuntlty  not  less  than  a  quart,  to  wit,  two 
quarts  of  beer,  to  be  thai  and  there  dnmk  as 
a  beverage,  without  having  a  license  so  to  do. 
contrary  to  ttie  provisions  of  an  ordinance  of 

*  Rshsarlnt  dsaled. 
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said  town  passed  Judq  15,  1806.  The  ordl- 
oauce  In  question  provided  for  a  license  fee  of 
flOO.  It  Is  contended  that  the  town  had  no 
authority  to  pass  such  an  ordinance,  and  that, 
even  If  It  had  such  authority.  It  could  not 
pass  an  ordinance  which  should  exact  more 
than  $50  as  a  license  fee  for  selling  vinous 
and  malt  liquors.  It  Is  conceded  that  wljat- 
ever  power.  If  any,  the  town  had  to  pass  the 
ordlnancp  in  question,  must  be  derived  from 
the  seventh  clause  of  section  22  of  the  act  of 
1852  for  the  Incorporation  of  towns,  as  the 
same  has  since  been  amended.  The  power  of 
the  town,  as  originally  given  In  that  clause, 
was  "to  license,  regulate  or  retrain  auction 
establishments,  traveling  peddlers  and  public 
exhibitions  within  the  corporation."  1  Gavin 
&  H.  St  p.  619  (1  Rev.  St.  1852,  p.  4S2). 
This,  of  course,  gave  no  power  to  license  the 
sale  of  Intoxicating  liquors.  By  an  act  ap- 
proved Blarch  2,  1855,  an  attempt  was  made 
to  amend  section  22  of  the  act  of  1852,  supra, 
by  adding  to  the  original  16  clauses  3  ad- 
ditional ones,  but  setting  out  only  the  new 
clauses,— the  seventeenth,  eighteenth,  and 
nineteenth  (Acts  1855,  p.  128;  1  Davis'  Rev. 
St  p.  878,  at  page  880;  1  Gavin  &  H.  SL,  at 
page  025);  but  the  amendatory  act  was  held 
void  for  failure  to  set  out  the  full  section  as 
amended.  Cowley  v.  Town  of  Rushvllle,  60 
Jnd.  327.  A  like  feature  resulted  from  the  at- 
tempt made  by  an  act  of  March  11,  1867,  to 
amend  the  seventh  clause  of  said  section,— 
the  clause  here  under  consideration;  the  leg- 
islature having  again  failed  to  set  out  the 
whole  section  as  amended.  Acts  18G7,  p.  220; 
3  Davis'  Rev.  St  p.  121;  Town  of  Martlna- 
vUle  V.  Frieze,  33  Ind.  507.  By  an  act  ap- 
proved March  1,  1877,  a  third  attempt  was 
made  to  amend  said  section,— this  time  also 
with  the  Intent  to  reach  clause  7,  and  au- 
thorize towns  to  license  the  sale  of  intox- 
icating liquors.  Acts  1877  (Reg.  Seas.)  144; 
Rev.  St  1881.  S  3333;  Rev.  St  1S&4,  8  4357. 
Bat  the  effort  again  failed,  for  the  reason  that 
the  legislature  attempted  to  secure  the  object 
In  view  by  amending  the  void  act  of  March 
2.  1855,  supra.  Carr  v.  Town  of  Fowler,  74 
Ind.  590.  A  fourth  effort  to  amend  the  sec- 
tion was  made  by  an  act  approved  April  10. 
1885.  Acts  1885,  p.  171;  Rev.  St  1894.  S 
4357;  Homer's  Rev.  St.  1897,  §  3333;  Thorn- 
J:on'8  Rev.  St  S  4462.  This  last  act  seems  to 
have  been  regarded  by  the  court  below,  as  It 
evidently  was,  also,  by  all  the  late  compilers 
of  our  statutes,  as  a  valid  law.  It  appears, 
however,  on  examination,  that  the  act  was 
but  an  amendment  of  the  void  act  of  March 
1,  1877,  supra.  It  must  consequently  be  also 
void,  since  "a  valid  law  cannot  be  enacted 
by  amending  an  Invalid  and  void  law."  Cow- 
ley V.  Town  of  Rushvllle,  supra.  By  an  act 
approved  March  6,  1897,  however  (Acta  1897, 
p.  176;  Fomer's  Rev.  St.  1897.  }  3333a),  it  Is 
admitted  that  the  legislature  has  finally,  by 
an  Independent  statute,  given  to  towns  the 
power  to  lic<  nse  by  ordinance  the  sale  of  in- 
toxicating liquors.  Still,  although  the  act  of 


1897  may  apply  to  all  future  cases,  yet,  aA 
the  ordinance  before  us  was  passed  June  15, 
1896,  it  is  plain  that  this  last  act  can  have 
no  effect  In  the  case  at  bar.  But  counsel  for 
appellee  cite  us  to  an  act  approved  March  81, 
1879  (Acts  1879,  p.  201),  which,  though  over- 
looked  by  the  compilers  of  the  revision  of 
1881.  and  by  all  subsequent  compilers  of  the 
statutes,  and  even  by  this  court,— in  Cleven- 
ger  V.  Town  of  Rushvllle,  90  Ind.  258,  where 
by  oversight  the  void  act  of  1877,  supra,  was 
relied  on,— seems  nevertheless  to  be  a  valid 
amendment  of  section  22  of  the  original  act 
of  1852,  and  to  have  fully  authorized  the  pas- 
sage of  the  ordinance  In  question.  The  act 
was  recognized  as  valid  in  McKlnney  v.  Town 
of  Salem,  77  Ind.  213.  The  seventh  clause 
of  section  22  of  the  act  of  1852,  as  so  amended 
by  the  act  of  1879,  gives  pQwer  to  the  trustees 
of  towns  "to  license,  regulate  or  restrain  auc- 
tion estobliahmentB,  street  auctions,  and  all 
tables,  alleys^  machines,  devices  and  places 
for  sports  or  games,  kept  for  hire  or  pay, 
traveling  peddlers,  public  exhibitions,  and  the 
sale  of  spirituous,  vinous,  malt  and  other  In- 
toxicating liquors.  A  sum  not  exceeding  the 
amount  required  by  the  statutes  of  the  state 
for  license  to  sell  or  retail  intoxicating  liq- 
uors, may  be  required  to  be  paid  Into  the 
treasuiT  of  the  corporation  by  the  person  80 
licensed  before  receiving  sucli  license." 

While  counsel  for  appellant  in  their  reply 
brief  candidly  admit  the  validity  of  this  act, 
and  that  it  gave  to  the  trustees  of  the  appel- 
lee town  power  to  pass  an  ordinance  for  li- 
censing the  sale  of  intoxicating  liquors,  .yet 
they  say  that  the  ordinance  is  Invalid  for  the 
reason  that  It  required  the  appellant  to  pay 
a  license  fee  of  $100,  whereas  the  statute  last 
cited,  and  under  which  the  ordinance,  if 
valid,  must  have  been  passed,  limited  the  li- 
cense fee  to  be  charged  to  "a  sum  not  ex- 
ceeding the  amount  required  by  the  statutes 
of  the  state  for  a  license  to  sell  or  retail  In- 
toxicating liquors,"  which  sum  then  required 
by  the  state  was,  for  a  license  to  sell  spiritu- 
ous, vinous,  and  malt  liquors,  $100;  and  tor 
a  license  to  sell  vinous  and  malt  liquors  only. 
$50.  Acts  1875,  p.  55;  Rev.  St  1894,  9  7281; 
Rev.  St  1881,  §  5316.  In  other  words,  the 
contention  Is  that,  under  the  statutes  then  in 
force,  appellant  could  not  In  order  to  be  per- 
mitted to  sell  beer,  known  by  the  court  to  be 
a  malt  liquor,  be  required  to  pay  a  license  fee 
of  more  than  $50,  and  could  not  consequent- 
ly, be  fined  for  violating  an  ordinance  which 
exacted  a  license  fee  of  $100.  We  do  not 
think  the  limitation  here  sought  to  be  placed 
upon  the  power  of  the  town  to  exact  a  fee  up 
to  the  sum  of  $100  "for  license  to  sell  or  re- 
tail Intoxicating  liquors"  can  be  established 
or  maintained.  The  town  might  perhaps 
have  Issued  a  license  "to  sell  only  vinous  or 
malt  liquors,  or  both,  tn  quantities  less  than 
a  quart  at  a  time,"  as  provided  In  the  act  of 
1875,  supra,  and  if  It  did  so.  possibly,  under 
the  act  could  demand  a  fee  of  but  $90.  The 
town,  however,  was  not  required  to  Issue 
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nicb  A  Ucenee.  but  might,  as  It  did,  issue  only 
a  license  "to  sell  spirituous,  Tlnons,  malt  or 
otber  Intoxicating  liquors  in  any  quantity  not 
less  than  a  quart  at  a  time."  For  such  a  li- 
cense, to  sell  "Intoxicating  liquors"  generally, 
vrea  though  not  In  quantities  leas  than  a 
quart  at  a  time,  it  Is  evident,  construing  the 
acts  of  1ST5  and  1879,  supra,  together,  that 
the  only  limitation  upon  the  fee  to  be  char- 
ged Is  (100;  tLat  being  the  amount  then  **re- 
qulred  by  the  statutes  of  the  state  for  license 
to  sell  or  retail  intoxicating  liquors."  The 
town  was  under  no  obligation,  by  the  Bta^ 
ntes  then  In  force,  to  Issue  one  license  for 
selling  spirituous,  vinous,  and  malt  liquors, 
and  another  to  sell  vinous  and  malt  liquors 
alone.  The  only  requirement  was  that  the 
corporation  should  not  exact  a  license  fee  "to 
sell  or  retail  intoxicating  liquors"  greater 
than  the  fee  exacted  by  the  state.  This  the 
towDt  by  Its  ordinance,  did  not  attempt  to  do, 
and  consequently  no  Invalidity  Is  shown  In 
tbe  ordinance.  Judgment  affirmed. 

(U2  Ind.  «21) 

KUNB  et  al.  v.  BOARD  OF  COM'RS  OF 
HUNTINGTON  COUNTY,  i 
(Supreme  Court  of  Indians.  Oct.  27,  180&) 

HlORWATS  — Bpboial  AsSSBUiniTS— Coxoldsits* 
HBSB— RbassESSH  BHTS— LtHITATIOX— TlHD- 
INOS— EXCSPTIOWS— Rbtiiw. 

1.  Under  Burns'  Rev.  St  1804,  H  6855,  6850 

glev.  St  1881,  81  5001,  6092),  empowering 
e  board  of  connniBsloners  to  lay  out  and  Im- 
prove roads,  etc.,  ttie  board  has  power  to  lay 
an  additional  assessment  to  meet  the  cost  of 
such  improvement  when  the  first  was  Inade- 
quate. 

2.  Under  Bums*  Bev.  St  1804,  |  6858  (Rev. 
St  1881,  {  6004).  providlDK  that  viewers  shall 
make  "an  assessment  of  uie  expenses  of  sudi 
Improvement"  as  a  basis  for  the  action  of  the 
eommissiODers,  their  order  directing  the  making 
of  tbe  contemplated  highway  Improvement  and 
levying  an  assessment  of  the  cost  thereof  la  not 
a  jadicial  determination  that  such  assessment 
will  be  adequate,  so  as  to  bar  an  addidoaal 
assessment  In  case  of  a  deficit. 

3.  The  six-years  statutory  Hmitatlon  has  no 
application  to  a  proceeding  under  the  highway 
statute  to  reassess  lands  for  the  improvement 
of  highways,  becanse  such  proceeding  is  not 
<me  for  the  recovery  of  money  by  the  countr. 

4.  A  reassessment  of  tlie  coat  of  highway  Im- 
provement cannot  be  defeated  hj  tbe  fact  that 
tbe  county  had  already  fully  paid  for  the  im- 
provement by  money  advanced,  and  the  new 
assessment  was  only  desifrned  to  relmbnrse  It 
for  the  deficiency  in  the  original  assessment 

5.  Findings  will  not  be  reviewed  when  tbs 
evidence  is  not  in  tbe  record. 

0.  An  exception  to  conclusions  of  law  Jointly 
will  not  be  sustained  if  any  of  them  are  cor* 
rect 

Appeal  from  circuit  court  Huntington  coun- 
ty; Robert  Lowry,  Special  Judge. 

Action  by  Henry  Kline  and  others  against 
die  board  of  commissioners  of  Huntington 
county.  There  was  a  Judgment  for  defend- 
ant, and  plalntitrs  appeaL  Affirmed. 

B.  M.  Oobb.  tor  appellants.  Whitdock  & 
Oook,  for  appellee. 

JORDAN,  J.  TbiB  was  a  proceeding  by  tbe 
toord  of  commissioners  of  the  county  of  Hunt- 
■Rshsarlag  dsalad. 


Ington  to  reassess  lands  benefited  by  the  coin 
struction  of  a  free  gravel  road  known  as  the 
"Huntington  and  Zanesvllle  Highway."  Pro- 
ceedings to  improve  this  road  were  Instituted 
in  1881,  under  the  act  of  1877.  Rev.  St  1804, 
a  6866.  6866  (Rev.  St  1881,  H  6001,  5002; 
Homer's  Rev.  St  1S8T.  ||  5001,  6002).  It  ap- 
pears that  tbe  miglnal  assessment  upon  tb« 
lands  benefited  amounted  to  |9,000;  and  the 
board  of  commissioners,  under  the  authority  of 
the  above  statute.  In  order  to  raise  money  io 
meet  the  expenses  of  the  Improvement,  Issued 
and  Bold  bonds  to  that  amount.  After  collect- 
ing tbe  original  assessment,  and  applying  the 
money  arising  therefrom  to  tbe  payment  of 
these  bonds  and  the  interest  thereon,  it  ap* 
pears  that  said  assessment  proved  to  be  In- 
adequate to  pay  all  of  the  expense  Incurred 
in  the  Improvement  of  tbe  highway.  Appel- 
lants, upon  notice,  appeared  before  the  board 
of  commissioners,  and  remonstrated  against 
the  levying  of  an  additional  tax,  and  such 
^oceedtaigs  were  had  before  the  board  that 
viewers  were  appointed,  and  an  additional 
assessment  was  miade,  and  approved  and  con- 
firmed by  the  board,  from  which  order  an  ap- 
peal was  taken  to  the  drcvit  court  In  the 
latter  court  appellants  filed  an  amended  re- 
monstrance. By  the  first  paragraph  of  their 
amended  remonstrance  they  challenged  the 
right  of  the  board  to  make  a  reassessment 
npon  their  lands  to  pay  the  deficit  arising  out 
of  tbe  construction  of  tbe  toad,  and  under  tha 
third  paragraph  they  set  up  tiiat  tbe  defld^ 
for  the  payment  of  which  the  reassessmoit 
was  proposed  to  be  made,  bad  been  paid  and 
satisfied  by  the  county  upon  the  order  of  the 
board  of  commissioners  without  the  request 
or  consent  of  appellants,  and  that  this  pay^ 
meut  had  been  made  by  the  county  m<Hre 
than  six  years  before  the  Institution  of  this 
proceeding;  wherefore  It  was  prayed  that  the 
amount  be  adjudged  barred  under  the  six- 
years  statute  of  Umitatlotts.  Each  of  these 
paragraphs  of  tbe  remonstrance,  on  motion  of 
appellee,  was  struck  out,  and  rejected,  and 
tbe  first  contention  of  counsel  In  this  appeal 
Is  that  in  this  ruling  the  trial  court  erred. 
Appellants,  In  discussing  the  question  sought 
to  be  raised  by  the  first  paragraph  of  their 
remonstrance,  contend  that  the  original  as- 
sessment under  the  order  of  the  board  of  com- 
missioners was  a  final  settlement  or  deter- 
mination upon  the  question  of  ben^ts  accru- 
ing to  their  lands,  and  that,  therefore,  the 
board  was  preduded  from  making  a  second 
assessment  to  meet  the  deficit  In  the  cost  of 
Improvement;  or.  In  other  words,  It  is  Insist- 
ed that  under  tbe  original  order  of  tbe  board 
the  question  of  an  additional  assessment  la 
res  Judicata. 

The  power  or  right  of  the  board  of  commis- 
sioners, under  the  authority  of  the  statute 
mentioned,  to  levy  an  additional  assessment 
upon  lands  benefited  by  the  Improvement  of 
a  public  road,  when  the  original  assessment 
proves  to  be  Insufficient,  is  no  longer  an  opea 
Question,  but  is  one  which  has  been  flnnly 
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aenied  by  tlie  declsloiu  ol  this  court,  mb- 
Ject,  however,  to  the  right  of  any  landowner 
to  demand  that  hi  no  case  shall  the  assesa- 
menta  made  upon  his  land,  when  consider- 
ed In  the  aggregate,  exceed  Hie  anumnt  of  the 
benefits  to  the  land  by  reason  of  the  In^rove* 
ment.  Board  t.  FnUea,  111  Ind.  410.  12  X. 
B.  296;  Rogers  t.  Voorhees,  124  Ind.  468,  21 
N.  B.  874;  Goodwin  t.  Board,  146  Ind.  164, 
44  N.  E.  lllf^  and  caaes  thwe  dted.  The 
contention  ttiat  the  or^nal  order  ttf  the  board 
la  a  final  adjudication  upon  the  questlcm  of 
reassessment  Is  not  tenable,  as  such  question 
was  In  no  wise  at  tssoe  In  the  original  pro* 
ceedlnga.  Among  the  matters,  under  section 
68B8,  Rev.  St  ISM  (section  50M,  Ber.  St 
18S1;  section  5094,  Homer'a  Ber.  St  1807), 
wblcb  the  vlewera  appointed  are  required  to 
r^rt  to  fbe  board  of  ctHnmlBsloners  Is  "an 
estimate  of  the  eqpenaes  of  said  ImproTe- 
meat"  It  la  tme  that  the  estimated  expense 
of  the  work  la  a  matter  which  the  law  In* 
tends  should  be  taken  into  consideration  by 
the  board  in  making  its  order  for  the  lmproTe> 
ment  for.  If  It  w«e  disclosed  to  that  body  In 
any  particular  case  by  rellaUe  ftuits  that  the 
cost  of  the  woik  would  exceed  the  estimate 
of  the  viewers.  It  certainly,  under  the  law, 
would  not  be  right  tor  the  board  to  undertake 
ttie  improTement  of  tbe  road.  However,  if  the 
board  is  satisfied  that  the  legitimate  expenses 
arising  out  of  or  necessarily  connected  with 
the  work  will  not  ended  the  estimate  and 
proceed  to  order  that  the  desfared  hnprove- 
ment  ctf  the  hlghwi^  be  undertaken,  and  It 
subsequently  should  be  ascertained  that  the 
board  was  mistaken  by  reason  of  some  un- 
foreseen  causes  which  have  resulted  In  in- 
creasing the  cost  of  tiie  work  beytmd  the  orlg* 
Inal  estimate,  under  such  drcnmstances  It 
could  not  in  reason  be  said  that  the  question 
of  additional  assessment  to  meet  a  de^t  had 
been  iveviously  determined  by  the  original 
order,  and  Uiat  tiiorefore.  the  right  or  power 
of  tlw  board  to  order  a  reassessment  to  be 
levied  no  limger  existed.  Board  v.  Fullen, 
supra. 

In  answer  to  the  Insistence  of  appellants 
that  the  court  erred  in  rejecting  the  third 
paragraph  of  the  remonstrance.  It  may  be 
aald  fliat  this  is  purely  a  proceeding,  u  it 
professes  to  be,  to  secure  an  additional  aa- 
sessment  upon  the  lands  in  controversy  for 
the  purpose  mentioned,  and  In  no  sense  is  tt 
one  A)r  the  recovery  of  money  Ify  the  county, 
and  the  six-years  statote  of  limitations  Inters 
posed  by  appellants  has  no  a^Ucatlon.  Nei- 
ther can  tiiey.  In  ordw  to  detest  this  pro- 
ceeding,  avail  tlieraselves  of  the  sBsged  fact 
that  the  county,  upon  the  order  of  the  board 
of  commissionets,  had  advanced  the  money 
to  pay  the  deficit  In  dispute,  and  that  the 
purpose  of  Uie  assessment  sought  to  be  mode 
was  to  reimburse  the  county  tta  the  money 
wlUch  it  bad  paUL  The  county,  under  the  clr- 
cumstantts,  Is  entitled  to  be  reimbursed  for 
the  amount  principal  and  interest  which  it 
has  paid  upm  the  expenses  of  the  hnprove- 


ment  The  statute  Is  careful  to  protect  tiie 
county  against  aU  loss  or  llaMlliy  that  Jt  ma^ 
Incur  upon  the  legitimate  expenses  arising 
out  of  the  improvement  and  the  lands  within 
the  taxing  district  benefited  thereby  are,  nn- 
dw  the  law.  hdd  liable  to  protect  the  county 
against  loss.  Manor  v.  Board,  187  Ind.  367, 
84  N.  B.  969,  and  S6  N.  B.  1101;  Goodwin 
V,  Board,  supra;  Gavin  v.  Board.  104  Ind. 
2(0,  3  N.  B.  846;  Little  V.  Board.  7  Ind.  App. 
lis,  84  N.  B.  499.  The  court  did  not  err  in 
rejecting  tbe  first  and  third  paragraphs  of 
the  remonstrance. 

The  next  alleged  error  discussed  by  appd- 
lants  is  based  upon  the  overruling  of  the  mo- 
tion toe  a  new  trial.  Oounsd,  In  tiielr  bri^ 
say.  '^Is  brings  in  review  the  fiuite  found 
by  tbe  court"  But  the  evidence,  however,  is 
not  before  us,  and,  in  Ite  absence,  we  must 
accept  the  finding  of  the  court  as  correct. 
Many  reasons  which  are  assigned  In  the  mo- 
tion Air  a  new  trial  have  no  legitimate  place 
In  such  a  motion,  and  therefore  present  no 
question  for  consideration.  The  other  remain- 
ing reaaons  assigned  in  the  motion  depend 
upon  the  evidence,  and,  In  ite  absence  from 
the  record,  we  are  preduded  from  reviewing 
tbem. 

The  court  made  a  special  finding  of  foets, 
and  stated  Its  several  conclusions  of  law  tbere^ 
on.  Appellante  did  not  except  to  these  eon- 
duslons  severally,  but  excepted  Jointly.  Tbe 
rule  is,  under  sudi  circumstances,  that  an  of 
the  conduslona  must  be  wrong  In  cHrder  to 
render  such  an  exceptloit  available.  Boyse  v. 
Bourne,  140  Ind.  187,  47  H.  B.  827,  and  casoi 
there  (dted;  BvansviUe  &  T.  H.  R.  Co.  v. 
Stete,  149  Ind.  276,  49  N.  B.  2.  It  cannot  be 
successfully  insist  In  tbJB  case  that  all  of 
the  condusitms  are  wrong,  and  It  mnst  there- 
fore, follow  that  the  exc^»tIon  to  the  condn- 
sions  does  not  serve  to  raise  any  question  for 
our  consideration. 

Other  «Ton  asdgned  are  not  discussed  by 
counsel  for  app^ante  In  tbeir  brief,  and  there- 
fore they  must  be  domed  as  waived.  There 
Is  no  available  error,  and  the  Judgment  is  af- 
firmed. 


OSi  Ind.  396) 

CITIZBNS'  ST.  B.  CO.  v.  REED. 

(Supreme  Court  of  Indiana.    Nov.  1,  1808.) 

Spboial  Vbhdiot— Evidbhcs. 

Tbe  jury  may  not  return  the  piiioary  facts 
on  eresly  balanced  evidence,  where  tbe  oorden 
ot  eBtablishing  the  ultimate  fact  resto  on  the 
part7  in  vhose  favor  the  ivlmaty  facts  are  re- 
turned. 

Appeal  from  superior  court.  Marlcm  county; 
X  Ih  McMasters,  Judge. 

Action  by  Nancy  K  Reed,  administratrix, 
etc.,  against  the  Citizens*  Street-Ballroad 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed. 

W.  H.  H.  Miller,  John  B.  Ehim,  and  WUl  B. 
Ijitta,  for  appellant  Ayen  &  Jones,  for  ap- 
pellee. 
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HAOKNET,  0.  J.  Tbis  was  an  action  for 
persoiial  Injuries  resulting  In  the  death  of 
John  W.  Reed,  alleged  to  hare  been  sustained 
by  reason  of  the  appellant's  negligence,  and 
without  any  negligence  on  the  part  of  the 
decedent.  The  trial  resulted  in  a  special  ver- 
dict In  the  form  of  interrogatories  and  an- 
swers returned  by  a  Jury.  The  first  alleged 
error  of  the  trial  court  was  in  charging  the 
Jury  that,  "If  the  evidence  is  evenly  balanced 
as  to  any  fact  inquired  about  In  an  Interroga- 
tory, then  you  should  find  that  sut^  fact  does 
Dot  exist"  The  burden  rested  upon  the  ap- 
pellee to  prove  by  a  preponderance  of  the  evi- 
dence the  alleged  negligence  of  the  appellant, 
and  that  the  decedent  was  free  from  contrib- 
utory negligence.  To  sustain  this  burden  it 
was  indispensable  that  the  special  verdict 
should  find  facts  enforcing  the  legal  Infer- 
ence of  negligence  on  the  one  side,  and  free- 
dom from  negligence  on  the  other.  No  fact 
tending  to  establish  either  the  conclusion  of 
negligence  on  the  part  of  the 'appellant,  or  of 
due  care  on  the  part  of  the  decedent,  could 
be  found  upon  "evenly  balanced"  evidence. 
These  propositions  are  so  thoroughly  settled 
in  the  law  of  this  state  as  to  admit  of  no 
doubt  The  theory  of  the  case  was  that  the 
appellant  was  negligent  in  running  a  street 
car  without  a  gate  or  barrier  on  the  front 
platform  next  to  the  poles  suspending  the 
trolley  wire;  that  the  decedent  was  employed 
by  the  appellant  as  a  road  officer,  with  the 
duty  to  inspect  cars  while  in  use.  and  direct 
their  repair  and  Improvement  Including  the 
addition  of  gates,  when  necessary,  and  as  to 
this  was  superior  to  those  running  the  cars; 
that  he  boarded  the  car  numbered  342  by  the 
rear  platform,  and  passed  to  the  front  plat- 
form, with  a  headlight  in  his  hand,  and  when 
he  had  gone  upon  said  platform  he  lost  his 
balance,  and  fell  from  the  platform,  at  the 
end  thereof  next  to  the  poles,  which  was  not 
guarded  or  protected  by  a  gate;  and  that  in 
falling  he  stmck  one  of  such  poles.  Relat- 
ing to  the  question  of  contributory  negligence, 
the  Jury  were  asked  and  answered  the  fol- 
lowing: "Did  said  decedent  at  the  time  and 
place  mentioned  enter  the  wrong  car  with 
the  headlight  by  mistake?  Answer.  No." 
"When  decedent  passed  through  the  door  of 
said  car,  or  onto  the  front  platform  thereof, 
could  he  see,  by  looking,  that  the  end  of  said 
platform  towards  the  south  was  open?  An- 
swer. No."  "Did  decedent  Immediately  after 
he  was  recognized  by  said  motorman,  endeav- 
or to  get  off  of  said  car  with  the  headlight? 
Answer.  No."  "At  the  time  said  Reed 
stepped  upon  the  platform,  could  he  see  that 
the  safety  gate  was  not  on  the  side  next  to 
the  poles?  Answer.  No."  "Was  the  fact  that 
the  safety  gate  was  not  upon  the  front  end 
of  said  ear.  upon  tbe  side  next  to  said  pdes, 
known  to  said  Reed  at  that  time?  Answer. 
No.",  These  inquiries  were  as  to  primary  or 
subsidiary  facts  having  more  or  less  Influ- 
ence upon  the  ultimate  fact  namely,  did  Beed 
oxerclse  that  degree  ot  care  which  a  man  of 


ordinary  care  and  prudence  would  have  ex- 
ercised under  like  circumstances?  As  to  this 
ultimate  fact  there  were  few  other  Interred' 
torles  and  answers,  and  these  were  as  to 
Reed's  duty  to  Inspect  running  cars,  and  order 
them  in  for  repairs;  the  rainy  and  dark  con- 
dition of  the  evening;  that  he  knew  the  con- 
dition of  the  track,  the  position  of  the  poles, 
and  the  swaying  motion  of  the  cars;  that  the 
headlight  was  for  car  numbered  542,  while  he 
carried  It  upon  car  numbered  342;  that  the 
motorman  was  near  the'mlddle  of  the  plat- 
form; that  Reed  went  upon  the  left  side  of 
the  platform;  and  that  vrhlle  going  upon  tbe 
platform  he  did  not  take  hold  of  anything 
for  support  There  were  Interrogatories  and 
answers  which  found  the  ultimate  fact  that 
he  exercised  such  care  as  a  person  of  ordi- 
nary care  and  prudence  would  have  exercised 
under  like  circumstances.  The  conclusion 
was  also  found  that  he  was  without  fault  or 
negligence.  This  conclusion  could  result  (Hily 
from  the  law  and  the  facts,  and  the  Jnry 
bad  no  right  to  pass  upon  questions  of  law. 
Board  t.  Bonebrake.  146  Ind.  Sll,  4fi  N.  E. 
4T0;  Oil  Co.  V.  Helmlck,  148  Ind.  457.  47  N. 
SI  14;  and  authorities  cited  In  each.  The 
finding  of  the  ultimate  fact  luToIved  an  Infer- 
ence or  conclDston  from  the  primary  or  sub- 
sidiary facts.  Ordinarily  It  Is  not  the  priv- 
ilege of  tbe  Jury  to  return  such  conclusion, 
and  they  are  required  to  return  only  the  pri- 
mary facts.  There  are  cases,  however,  where 
the  Jury  may  draw  the  Inference.  They  are 
those  where  the  primary  facta  found  and  re- 
turned admit  of  two  or  more  reasonable  in- 
ferences. Upon  these  propositions,  see  Rail- 
way Co.  T.  Orames,  136  Ind.  39,  84  N.  K.  714; 
Smith  V.  Railway  Co.,  141  Ind.  92,  40  N.  HL 
270;  Board  v.  Bonebrake,  supra;  Smith  v. 
Mannfacturhig  Co.,  14S  Ind.  S33.  46  N.  E. 
1000;  Sutherhind  T.  Ballway  Qm  148  Ind. 
308,  47  N.  E  624. 

Whether  the  present  is  a  case  in  which  the 
Jury  .were  authorised  to  draw  the  Inference 
we  need  not  decide,  but  It  Is  without  any 
doubt  that  the  inference  Is  never  permitted 
without  the.  primary  facta,  or  those  which 
give  the  Inference  Itt  tfupi>ort  If  it  were 
otherwise,  the  duty  of  the  court  to  pass  upon 
the  facta  might  be  foreclosed  in  every  case 
by  the  return  of  the  Jury  . of  only  the  ultimate 
or  inferential  facts  of  the  want  of  care  on 
one  side,  and  the  exercise  of  care  on  the  oth- 
er. Here  the  appellee's  learned  counsel  ar- 
gue that  all  of  the  interrogatories  quoted  up- 
on the  subject  of  contributory  negligence— 
those  BO  answered  In  the  negative—might  be 
stricken  out  and  there  would  remain  sulfl- 
clent  findings  to  support  the  Judgment  But 
to  strike  them  out  would  not  only  require  a 
reliance  upon  the  inference  drawn'  by  tbe 
Jury,  but  would  dispense  with  primary  facts 
supporting  tbat  Inference.  We  are  confront- 
ed, therefore,  with  the  question,  may  the 
Jury  return  the  primary  facts,  upon  evenly 
balanbed  evidence,  where  the  burden  of  estab- 
lishing the  ultimate  fact  rests  upon  tbe  party 
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in  wbose  favor  the  primary  facts  are  retam- 
ed?  We  must  answer  this  question  In  the 
negative.  It  Is  not  claimed  that  the  ques- 
tions of  the  deceased's  opportunities  to  know, 
and  of  his  actual  knowledge,  of  the  danger- 
ous condition  of  the  car,  were  unimportant  In 
considering  his  care.  Nor  could  it  be  said 
that  the  Inquiries  as  to  whether  he  had  taken 
the  headlight  upon  the  wrong  car,  and,  when 
he  recognized  the  motorman,  endeavored  to 
get  off  the  car,  had  no  bearing  upon  his  care. 
These  important  questions  were  decided  by 
the  Jury  against  the  appellant  Under  the 
direction  of  the  court,  the  decision  may  have 
been  upon  evenly  balanced  evidence.  It  can- 
not be  said  that  every  negative  answer  of 
the  Jury  was  n&t  upon  the  conclusion  that 
the  evidence  was  evenly  balanced.  Nor  can 
It  be  said  that  the  ultimate  fact  was  not 
drawn  from  these  very  negatives.  Taking 
these  negatives,  without  reference  to  the  In- 
struction, the  court  wdnld  accept  them  as  in 
a  great  measure,  if  not  entirely,  requiring  the 
Inference  of  care  on  the  part  of  Beed.  With- 
out these  n^atlves  the  findings  of  fact  open 
which  to  predicate  the  Inference  of  care 
would  be  exceedingly  vague  and  shadowy,  If, 
Indeed,  they  did  not  show  contributory  neg- 
ligence. If  the  case  required  the  Jury  to 
draw  the  inference  of  care,  we  cannot  escape 
the  conclnsion  that  they  did  so  upon  these 
negatives.  If  not  required  to  draw  the  In- 
ference, the  facts  supporting  the  Inference 
drawn  by  the  court,  being  thus  authoriaed 
upon  evenly  balanced  evidence,  could  not  be 
accepted.  The  Inference  is  not  supported  by 
a  preponderance  of  the  evidence  whea  the 
facts  from  which  it  la  drawn  are  found  upon 
evidence  evenly  balanced.  For  the  error 
mentioned  the  Judgment  is  reversed,  with  In- 
structions to  grant  the  appellant's  motion  for 
a  new  trial. 


afil  Xnd^  389) 

SBA.DER  T.  SRADEB  et  aL 
(Supreme  Court  of  Indiana.    Oct  26,  1898.) 
StrnKO  AsiDM  Vbbd— Cohpuikt. 

Complaint  to  set  aside  a  deed  alleged  to 
have  bees  obtained  by  fraud  miint  show  that 
the  consideration  was  not  sufficient  and  an 
offer  to  restore  the  same. 

Appeal  from  circuit  court,  Montgomery 
county;  3.  M.  Babb,  Special  Judge. 

Action  by  James  H.  Srader  against  Morton 
B.  Srader  and  others. '  Judgment  for  defend- 
ants.  Plaintiff  appealtL  Affirmed. 

Claude  Thompson  and  Paul  ft  Van  Cleave, 
for  appellant  Thomas  ft  Whlttlngton.  for 
appellees. 

JOBDAN,  J.  Action  by  the  appellant  to 
set  aside,  upon  the  ground  of  fraud,  a  deed 
executed  by  Andrew  W.  Srader  to  appel- 
lees, Jacob  G.  and  Morton  E.  Srader,  where- 
by he  conveyed  to  them  certain  described 
real  estate.  The  gist  of  the  material  facta, 
as  aUezed  in  Via  first  paragraph,  may  be  said 


to  be  as  follows:  Andrew  W.  Srader  died 
on  the  8th  day  of  November,  1880,  leaving 
the  api)ellant  surviving  as  his  only  full 
brother,  and  certain  others  of  the  appellees 
in  this  action  as  his  half  brothers  and  sisters, 
and  only  heirs  at  law.  William  H.  Long, 
one  of  Uie  appdlees.  Is  the  administrator  of 
the  estate  of  sold  decedent  Andrew  W.  Sra- 
der, prior  to  his  death,  was  the  owner  of  40 
acres  of  land  situated  In  Montgomery  coun- 
ty, Ind.,  which  be  inherited  from  his  mother. 
In  November,  1805,  he  sold  and  conveyed  thia 
real  estate  to  the  appellees  Jacob  O.  and 
Morton  E.,  who  were  his  two  half-brothers, 
for  the  agreed  consideration  of  $2,000;  $200 
of  this  purchase  price  being  paid  in  cash 
by  the  said  grantees  to  the  said  Andrew  W. 
Srader,  the  grantees  assuming,  as  a  part  of 
the  purchase  money,  the  payment  of  a  $500 
mortgage  lien  existing  against  the  land  at 
the  time  of  the  sale,  and  executed  promis- 
sory notes  payable  to  the  said  Andrew  W. 
Srader  for  the  remainder  of  the  said  pur- 
chase price.  These  unpaid  notes  were  held 
by  the  administrator  of  the  said  Andrew  W. 
at  the  commencement  of  this  action,  and  It 
Is  alleged  that  he,  as  said  administrator,  is 
about  to  collect  the  notes  from  the  said 
Jacob  O.  and  Morton  E.  Srader,  and  convert 
them  Into  money.  It  is  averred  that  the  said 
decedent  was  a  person  feeble  In  mind,  and 
incapable  of  looking  after  his  own  affairs, 
and  that  his  said  two  half-brothers  were 
shrewd  business  men,  In  whom  he  had  Im- 
plicit confidence.  It  Is  also  averred  that 
under  the  clrcmnstances,  these  two  half- 
brothers,  appdUees  herein.  In  order  to  In- 
duce the  decedent  Andrew  W.,  to  convey  the 
real  estate  in  question  to  them,  falsely  rep- 
resented to  him  that  the  mortgage  lien  of 
$o00,  which  existed  against  said  land,  was 
about  to  be  foreclosed,  and  that  he  would 
thereby  lose  his  said  property;  that  they 
would  cause  anonymous  letters  to  be  written 
to  tJie  said  Andrew  W.,  which  stated  that 
the  land  would  be  taken  from  him  In  a  tew 
days  by  the  holder  of  the  mortgage  Uen,  and 
that  the  only  way  for  him  to  save  the  prop- 
erty waa  to  convey  It  away,  and  take  notes 
therefor.  Said  decedent  It  is  averred,  con- 
fided In  said  Jacob  Q.  and  Morton  B..  and 
would  show  these  letters  to  them,  and  they 
would  reprasent  to  him  that  the  matters  stat- 
ed in  sold  letters  were  true.  It  is  averred 
that  .Jacob  G.  and  Morton  K.  wrote  the  let- 
ters themselves,  or  caused  them  to  be  writ- 
ten, for  the  purpose  and  with  the  intention 
of  taking  advantage  of  the  said  decedent, 
and  thereby  inducing  him,  by  said  fraudu- 
lent means,  to  transfer  the  land  to  them.  It 
Is  charged  that  the  decedent  Andrew  W., 
relied  upon  these  representations,  and  be- 
lieved them  to  be  true,  and,  having  full 
confidence  in  his  said  half-brothers,  convey- 
ed the  real  estate  to  them.  The  falsity  of 
the  said  representations  Is  allied,  while  it 
Is  also  averred  that  tbey  were  made  for  the 
fraudulent  purpose  of  taking  advantage  of 
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the  said  decedent.  The  complaint  contains 
other  averments  In  regard  to  the  false  repre- 
sentations made  by  the  appellees  to  the  de- 
cedent In  respect  to  the  manner  In  which 
the  real  estate  would  descend,  and  the  man- 
ner In  which  his  property  would  be  dis- 
tributed. In  the  event  of  his  death;  but 
these  facts  are  not  material,  and  lend  no 
support  to  the  complaint  The  prayer  of  the 
first  paragraph  is  that  the  deed  of  conveyance 
be  set  aside,  and  the  title  qxileted  in  the  ap- 
pellant, and  that  the  notes  for  the  purchase 
money  remaining  unpaid  be  canceled  and  de- 
clared void.  The  facts  alleged  In  the  sec- 
ond paragraph  are  substantially  similar  to 
those  set  up  In  the  first,  and  the  prayer  Is 
that  the  title  to  the  real  estate  be  quieted 
In  appellant  For  Insufficiency  of  facts,  a 
demurrer  was  sustained  to  each  paragraph 
of  the  complaint,  and  a  final  judgment  in 
favor  of  the  appellees  waa  rendered  qp<hi 
demurrer. 

The  only  question  presented  for  review  Is: 
Do  the  facts,  as  averred  In  the  complaint, 
Eufflclentiy  constitute  a  cause  of  action  In 
favor  of  appellant  to  set  aside  the  deed  or 
conveyance  in  question  upon  the  alleged 
ground  of  fraud?  We  are  of  the  opinion  that 
the  facts,  as  alleged  In  the  paragraphs  In 
question,  are  not  sufficient,  and  that  the 
demurrer  to  each  was  therefore  properly  sus- 
tained. Appellant  as  the  heir  of  the  de- 
ceased grantor,  occupIe»  no  better  position 
than  woula  the  latter  had  he  Instituted  and 
prosecuted  this  action  prior  to  his  death. 
Without  deciding  the  question  as  to  the  suffi- 
ciency of  the  fraud  imputed  to  appellees, 
by  means  of  which  they  procured  a  sale  of 
the  land  to  them,  it  Is,  however,  manifest 
that  the  complaint  Is  fatally  bad,  for  the 
reason  that  there  Is  &n  absence,  under  the 
facts,  of  at  least  two  essential  elements. 
First  there  Is  no  showing  that  the  grantor 
sustained  any  damage  or  Injury  In  the  sale 
and  conveyance  of  his  land  to  the  appellees. 
It  Is  not  disclosed  that  the  purchase  price  of 
$2,000,  for  which  the  40  acres  were  sold 
and  conveyed,  was  not  equal  to  the  full  value 
of  the  land.  Five  hundred  dollars  of  the 
consideration  were  satisfied  by  the  grantees 
assuming  the  payment  of  the  mortgage  exist- 
ing against  the  premises  to  that  amount 
Two  hundred  dollars  were  paid  to  the  gran- 
tor In  cash,  and  for  the  remaining  $1,300  the 
grantees  executed  to  the  grantor  their  prom- 
issory notes,  which,  it  appears,  the  adminis- 
trator of  the  latter  held  and  was  proceeding 
to  collect  There  Is  no  showing  that  these 
notes  are  not  amply  good,  and  worth  their 
full  face  value.  For  aught  appearing  In  the 
complaint  the  sale  and  conveyance  of  the 
land,  under  all  of  the  circumstances,  may 
have  been  conducive  to  the  best  interests 
of  the  grantor.  Fraud  without  damage  or 
Injury  to  the  defrauded  party  creates  no 
cause  of  action.  This  rule  Is  elementary  and 
one  of  universal  application.  Wiley  v.  How- 
ard, IS  Ind.  169;  BodUo  r.  Merit;  102  Ind. 


293,  1  N.  E.  625;  Cooley,  Torts,  PQ.  474,  475. 
Second,  It  does  not  appear  that  there  was 
any  effort  made  to  place  the  appellees  In 
statu  quo  by  a  return  or  an  offer  to  return 
to  them  the  amount  of  the  money  which  tbej 
paid  In  cash  upon  the  purchase  price  for  the 
land,  and  by  restoring  or  offering  to  restore 
to  them  the  notes  which  they  bad  execnted. 
It  is  a  well-settled  rule  that  a  par^  desiring 
to  rescind  a  contract  upon  the  ground  of 
fraud  must  eltiier  restore  or  offer  to  restore 
what  has  been  received  therefor,  In  order 
that  the  other  party  may  be  placed,  as  near 
as  possible,  In  statu  quo.  This  doctrine  Is 
well  affirmed  by  many  anthoritles.  Wiley 
V.  Howard,  supra;  Vance  v.  Schroyer,  78  Ind. 
380;  Ashmead  v.  Hurt,  125  Qtd.  666^  2B  N.  B. 
709.   Judgment  affirmed. 


(JSL  Ind.  US) 
llARSH  et  al.  v.  BOWBB. 
(Sapreme  Court  of  Indiana.    Oct  20*  1898.) 
Appbal— Kbcord. 
There  can  be  no  review  where  it  appean 
that  there  were  filed  at  least  two  amended 
complaints,  with  reference  to  which  varions 
ralinffs  were  made,  but  the  one  on  which  trial 
WEB  had  Is  unidentified,  though  accompanying 
the  transcript  are  two  documents  purporting 
to  be  amended  complaints,  which  do  not  show 
the  time  or  order  of  their  filing. 

Appeal  from  circuit  court.  Floyd  coimt7i 
William  T.  Zenor,  Special  Judge. 

Action  between  James  K.  Marsh,  trustee, 
and  others,  and  George  B.  Bower,  From  a 
judgment  for  Bower,  tbe  othoa  appeaL  Af- 
firmed. 

J.  G.  Howard,  A.  DowUng.  W.  H.  Watson, 
and  M.  Z.  Stannard,  for  appellants.  George 
H.  Volght  for  appellee. 

HACKNEY,  0.  J.  This  case  originated  In 
tbe  Clark  circuit  court  and  went  on  change 
of  venue  to  the  lower  court  The  transcript 
on  change  of  venue,  being  the  first  paper 
copied  into  the  transcript  before  us,  recited 
the  ffiing,  upon  at  least  two  occasions,  of 
amended  complaints,  without  setting  forth 
such  complaints.  It  appeared  also  that  vari- 
ous rulings  were  made  with  reference  to  such 
amended  complaints  upon  demurrers  and 
motions  to  make  more  specific.  Accompany- 
ing the  transcript  were,  among  other  plead- 
Inga,  two  documents  purporthig  to  be  amend- 
ed complaints,  neither  of  which  bears  file 
mark  or  other  means  of  ascertaining  the  or^ 
der  or  time  of  Its  filing,  nor  Is  there  other 
identification  of  the  complaint  upon  which 
the  trial  was  had,  in  the  transcript  brought 
to  this  court  The  point  is  urged  by  the  ap- 
pellee, and  Is  not  answered  for  the  appellants, 
that  no  question  Is  presented  for  decision  be- 
cause of  the  Imperfection  In  the  record  In 
failing  to  disclose  the  complaint  upon  which 
the  proceedings  and  judgment  were  had. 
Not  only  have  we  Inextricable  confusion  from 
the  presence  of  the  two  amended  complaints, 
which  differ  ta  essential  re^pectSt  but,  U 


Digitized  by  Google 


ind.) 


STATE  T. 


WHITE. 


481 


either  of  sucb  complalnta  were  absent,  the 
record  would,  In  our  opinion,  present  no  ques- 
tion for  decision.  There  Is  abundant  authorl- 
t7  for  the  proposition  that  upon  the  appellant 
rests  the  dnty  of  presenting  a  record  disclos- 
ing manifest  error.  Elliott,  App.  Proc.  {  186. 
It  Is  well  settled,  also,  that,  In  the  absence  of 
the  complaint,  no  question  Is  presented  for 
decision.  Collins  t.  Express  Co.,  27  Ind.  11; 
McCardle  t.  McGInley,  86  Ind.  538;  Fellenzer 
T.  Van  Valsah,  96  Ind.  128;  field  v.  Beld,  149 
Ind.  274.  49  X.  B.  2;  Gelsen  t.  Beder  and. 
Sup.)  51  N.  SL  353;  Railway  Go.  Lavender, 
7  Ind.  App.  655.  34  N.  B.  847.  In  the  last  of 
these  cans  cited,  ui>on  a  record  much  like 
the  present,  the  court  held  that  such  fin  Im- 
perfection could  not  be  cured  by  any  pre- 
sumption arising  from  the  presence.  In 
transcript,  of  the  pleading  unidentified  as  that 
upon  whld)  the  trial  was  had.  The  suffi- 
ciency of  pleadings,  the  correctness  of  con- 
dnslona  of  law,  and  quratlons  nptm  the  mo- 
tion for  a  new  trial  oU  relate  back  to.  the 
complaint,  and.  In  Its  absence  from  the  rec- 
ord, are  not  properly  presented.  The  Judg- 
ment Is  affirmed. 


(Ul  lod.  864) 

STATE  ex  reL  BIBLE  et  aL  T.  WHITE, 
Auditor,  et  al. 
(Supreme  Court  of  Indiaaa.    Oct  27,  1898.) 

HtOHVATS — ESTABLIBHMBNT— UaMAOKS. 

Under  Bums'  Bev.  St.  1894,  M  6735,  6737, 
6752  (Homer's  Bev.  St.  18»7,  SS  5010.  5012, 
5025),— providing  that,  before  the  coonty  com- 
mtssionera  can  grant  petition  to  establish  a 
highway  in  two  counties,  they  must  determine 
whether  the  damaxes  asseBsed  are  greater 
than  the  public  utility  of  the  highway,  and 
leaving  It  to  them  to  determine  by  whom  the 
damages  shall  be  paid,  except  that  any  amount 
In  excess  of  such  ntiHty  cannot  be  paid  out  of 
the  county  treaBarie8,--wbere,  after  the  com- 
missioDers  have,  on  a  petition  for  a  highway, 
allowed  one  $50  damages,  and  determined  that 
the  damages  assessed  are  not  greater  than  the 
public  utility,  and  found  in  favor  of  the  high- 
way, and  declared  that  each  county  shall  pay 
half  the  damages,  such  person  appeals,  and 
gets  verdict  for  $450  damages,  the  cose  idiould 
Be  returned  to  the  county  commisaionerB  to 
determine  whether  the  damages  exceed  the 
utility,  and  who  shall  pay  them;  and  therefore 
a  jadgmmt,  without  this,  that  the  damages 
shall  he  paid  half  by  each  county  cannot  be  ^- 
foroed. 

Appeal  from  circuit  court,  Montgomery 
county;  Joseph  M.  Babb,  Spedal  Judge. 

Mandamus  proceedings,  on  the  relation  of 
WUIlam  W.  Bible  and  othezs,  against  Wil- 
liam M.  White  and  another,  auditors  of 
Montgomery  and  Tippecanoe  counties.  Judg- 
ment for  d^endants,  Belators  appeaL  Af- 
firmed. 

Paul  &  Van  Cleave,  for  appetlants.  0.  BL 
Lake  and  P.  M.  Dice,  for  appellees. 

MONKS,  J.    It  appears  from  the  record 
that  a  proceeding  was  brought  to  establish 
a  highway  In  the  counties  of  Tippecanoe 
and  Montgomery,  and  that  the  relator  Shep- 
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ard  ffied  with  tiie  board  of  commissioners  of 
Montgomery  county  a  remonstrance  for  dam- 
ages to  hU  real  estate  In  Montgomery  coun- 
ty, and  was  allowed  $50.  ~  Said  board  of 
commissioners  determined  that  the  damages 
assessed  w«re  not  greater  than  the  utility 
of  the  proposed  highway,  and  ordered  that 
notice  thereof  be  glren  to  the  auditor  of 
Tippecanoe  county,  as  required  by  section 
6735,  Bums  Ber.  8t  1894  (section  5O10.  Hor^ 
ner'a  Ber.  St  1897).  Afterwards  the  board 
of  commissioners  of  each  of  said  counties 
found  in  favor  of  the  petition  tor  said  high- 
way, and  declared  It  located,  and  that  each 
county  pay  one-half  <tf  the  damages.  The 
Tt^tot  Shepard  appealed,  under  the  provi- 
sions of  section  6754.  Bums*  Ber.  St  1894 
(section  5027.  Amor's  Bev.  St  1807),  ftom 
the  decision  of  the  boards  In  regard  to  dam- 
ages. On  the  trial  of  said  cause  In  the  Mont- 
gomery circuit  court  said  rdator,  Shepard, 
obtained  a  rerdlct  and  Judgment  upon  his 
remonstrance  fw  $450  damages,  and  an  or- 
der that  each  of  said  counties  pay  one-half 
tiiereof.  A  certified  cojjy  of  said  Judgment 
was  delivered  to  the  auditor  of  each  of  said 
counties.  This  action  was  brought  by  the  re- 
lators, to  compel,  1^  writ  of  mandamus,  ap- 
pellees, the  auditors  of  Mon^omery  and  Tip- 
pecanoe counties,  respectively,  to  issue  a 
warrant  to  the  relator  Shepard  for  one-half 
of  said  damages;  and  tiie  trial  court  ren- 
dered Judgment  on  demurrer  against  the  r^ 
lators. 

It  Is  settled  lav  In  this  state  that  In  pro- 
ceedings to  establish  highways  In  one  coun- 
ty only,  under  the  statute  (section  6748, 
Bums'  Ber.  St  18M;  section  5021,  Horner's 
Bev.  St  1807)  the  question  of  whether  or 
not  the  damages  shall  be  paid  out  of  the 
county  treasury  Is  one  solely  for  the  con- 
sideration and  determination  of  the  board  of 
county  commissioners.  Jamleson  v.  Board, 
56  Ind.  466,  476;  Hayes  v.  Board,  59  Ind. 
652;  Wilkinson  v.  Blxler,  88  Ind.  574,  and 
cases  dted.  As  was  said  by  this  court  In 
Wilkinson  v.  Blxler,  88  Ind.  674,  on  page 
677:  "It  Is  a  matter  exclusively  within  the 
discretion  of  the  and  Its  Judgment 

and  determination  In  that  regard  cannot  be 
controlled,  coerced,  or  reviewed  by  any  other 
court  Whether  the  whole  or  one-half  of  the 
damages  should  be  thus  paid  out  of  the  public 
treasury,  the  other  half  having  been  paid 
by  the  petitioners,  was  a  question  which  the 
board  had  the  exclusive  right  to  determine; 
and,  having  determined  It  that  determlna* 
tlon  cannot  be  reviewed  upon  appeal  to  the 
circuit  court"  It  Is  also  settled  law  "tha» 
the  petitioners  may  imy  the  damages  as- 
sessed, and  that  such  payment  Is  neither  Im- 
proper morally  nor  legally  wrong."  Wilkin- 
son T.  Bixler,  88  Ind.  p.  677.  Section  6748 
(5021),  supra,  provides  that  If  "tiie  board 
shall  consider  the  proposed  highway,  vaca- 
tion, or  change  to  be  of  sufficient  Importance 
to  the  public,  they  shall  order  the  costs  and 
damages  to  be  paid  out  of  the  county  treas- 
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ury."  And  ttie  cases  above  tUteA  bold  that 
said  section  vests  the  discretion  in  the  board 
of  commlssionen  whether  the  damages  and 
costs  shall  be  paid  out  of  the  eonnty  treas- 
ury. In  Hays  v.  Board,  S9  Znd.  652.  on  page 
663,  this  court  said:  "A  proposed  highway 
may  be  of  public  utility,  and  yet  not  be  of 
sufficient  impoitanee  to  the  public  to  Justify 
the  payment  of  the  damages  out  of  the  coun- 
ty treasnry.  It  may  lie  of  sufficient  public 
utmty  to  call  Into  exercise  the  right  of  emi- 
nent domain,  and  to  authorise  It  to  be  laid 
ont  upon  the  lands  of  private  persons,  upon 
the  payment  of  the  damages  occiuloned 
thereby,  and  yet  not  of  sufficient  pubUc  im- 
portance to  require  those  damages  paid  out 
of  the  public  treasury.  The  statute  leaves  it 
to  the  board  of  commissions  to  determine 
when  damages  shall  be  paid  ont  of  the  coun- 
ty treasnry."  The  statute  also  clearly  con- 
templates that  damages  may  be  paid 
those  who  de^re  the  establishment  of  the 
proposed  highway,  for  it  provides  that  "no 
such  highway  shall  be  opened,  worked  or 
used  until  the  damages  assessed  therefor 
shall  be  |>aid  to  the  persons  entitled  thereto, 
or  deposited  In  the  county  treasury  for  their 
use,  or  they  shall  give  their  consent  there- 
to In  writing  filed  with  the  auditor  of  such 
county."  Bums'  Bev.  St.  1894,  i  6762  (Hor- 
ner's Bev,  St  1887,  |  6025).  Section  G752 
(6025),  supra,  spiles  to  proceedings  to  es- 
tablish highways  in  one  county,  or  in  more 
than  one  county.  The  boards  of  commis- 
sioners, in  proceedings  to  establish  high- 
ways in  •more  than  one  county,  have  the 
same  discretion  iu  regard  to  whether  the 
dam^^  shall  be  paid  out  <tf  the  coouty 
treasury  that  is  possessed  by  a  board  of 
commissioners  in  a  proceeding  to  establish 
a  highway  in  one,  county  only.  Before  the 
boards  of  commissioners  can  grant  the 
prayer  of  the  petition  In  a  proceeding  to 
establish  a  highway  in  more  than  one  coun- 
ty, each  board  must  determine  whether  the 
damages  assessed  are  greater  than  the  util- 
ity of  the  proposed  highway.  Bums*  Bev. 
St  im,  SI  6735,  6737  (Homer's  Bev.  St 
1807.  U  6010,  5012).  If  a  majority  of  such 
boards  of  commissioners  decide  that  the 
damages  are  greater  than  the  puUlc  utility 
of  the  proposed  highway,  the  damages  can- 
not be  paid  out  of  the  treasuries  of  said 
counties.  But  if  the  highway  is  of  public 
utility,  and  the  petitioners  jmy  the  damages 
under  the  provisions  of  section  6762  (SOW), 
siqira,  or  so  much  thereof  that  the  remain- 
der not  paid  is  not  greater  than  the  utility 
of  the  proposed  highway,  a  majority  of  said 
boards  may  establish  such  highway. 

After  the  retum  of  the  verdict  In  the  Mont- 
gomery circuit  court  assesring  the  relatw 
Shepard's  damages  at  |460,  as  the  question 
involved  was  as  to  the  amount  of  such  dam- 
i^es,  the  only  power  the  court  had  was  to 
render  the  proper  judgment  for  costs,  and  op- 
der  the  case  remanded  to  the  boards  of  com- 
missioners of  said  counties,  for  them  to  de- 


termine whether  said  damages  were  greater 
than  the  utility  of  the  proposed  hlghwi^.  If 
such  boards  so  determined,  the  highway 
could  not  be  established  unl^  the  petitl<mr 
ers  would  pay  all  the  damages,  or  such  part 
thereof  as  said  boards  determined  necessary 
80  that  the  amount  remaining  unpaid  would 
not  be  greater  ttian  the  atllity  of  the  pro- 
posed highway.  The  record  does  not  show 
that  the  boards  of  commissioners  eror  order- 
ed said  f460,  or  any  part  thereof,  paid  out 
of  the  treasuries  of  said  counties,  or  that 
they  ever  detennlned  that  said  danuges 
were  only  equal  to  or  less  than  the  utUI^  of 
said  proposed  highway.  Any  Judgment  ot 
order  of  the  Uontgomery  circuit  court  on 
such  appeal  that  the  damages,  or  any  part 
thereof,  be  paid  out  of  the  treasuries  of  said 
counties,  was  wholly  unauthorized.  It  fid- 
lows  that  the  relator  Sh^ard  is  not  entitled 
to  have  sudi  damages,  or  any  part  thereof, 
paid  ont  of  the  treasuries  ot  said  counties, 
unless  the  boards  of  commissioners  of  said 
counties  shall  establish  said  highway,  and 
BO  ordw.  The  Jodgmoit  is  therefore  af- 
firmed. 


(151  lod.  401) 
^BTGHBB  ▼.  'WHTTB.  Auditor,  et  at 
(Supreme  Court  of  Indiana.    Nov.  1,  1898.) 

DhaIHS— &IX0THBKT  OF  RbPAIBS— J0RIaDIOTIOK— 
I  K  J  P  N  OTIOS  8— ESTOPPEt. 

1.  Under  Acts  1889,  p.  68  (Bums'  Rev.  St 
1804,  I  6633),  providing  for  the  repair  of  pub- 
lic ditches,  ana  requiring  that  the  surveyor, 
whenever  practicable,  should  locate  eadi  allot- 
ment on  the  tract  of  land  asseased  for  its  re- 
pair, the  tmstee  of  the  township  in  which  the 
aliotmeDt  is  located  has  jorisoiction  ot  ancb 
repairs,  though  tlie  land  assessed  therefor  is 
situated  In  another  township. 

2.  Where  the  trustee  of  the  township  in 
which  plaintiff's  land  was  sitnated,  mistaking 
his  dttty  under  Acts  1889.  p.  63  (Bums'  Rev. 
St  1804,  S  6633},  relating  to  tiie  repair  of  pub- 
Uc ditcties,  notified  plaintiff  to  repair  bis  al- 
lotment of  a  ditch  running  tlirougli  his  land 
and  extending  into  anotlier  townsliip,  which 
aliotment  was  located  in  such  other  township, 
and.  ou  failure  of  plaintiff  to  do  ao,  repaired 
such  allotment,  and  certified  the  expense  there- 
of to  the  county  auditor  for  collection  on  the 
tax  dnnllcate,  an  action  to  eaS<An  the  colleetion 
of  such  expense  could  not  be  maintained,  for 
want  of  equity,  as  plaintiff  was  eatoypea  by 
his  conduct  in  ijtandine  by  and  permittme  such 
worlc  to  be  done  for  nia  benefit  by  such  offi- 
cer, without  objection. 

Appeal  from  circuit  court  Montgomery 
county;  J.  M.  Rabb,  Special  Judge. 

Action  by  Foster  A.  Fletcher  against  Wil- 
liam M.  White,  auditor  of  Montgomery  coun- 
ty, and  others,  for  an  injunction.  From  a 
Judgment  In  favor  of  defendants,  ^intlfC  ap- 
peals. Affirmed. 

Paul,  Van  Ooive  ft  Paul,  toe  appellant 
CSrane  &  Anderson,  for  appellees. 

HOWARD,  J.  The  appelant,  is  the  owner 
of  certain  lands  in  HadJson  township,  Mont- 
gomery county,  through  whldi  a  public  ditch 
runs.  The  ditch  is  six  or  sev^i  miles  in 
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length,  and  extends  also  Into  Union  township, 
said  county.  In  making  the  allotments,  un- 
der the  statnte,  for  the  repair  of  said  ditch 
(Acts  1889,  p.  63,  Bums'  Rev.  St.  189i,  §  6633), 
the  county  snrveror  allotted  to  appellant  a 
certain  part  of  the  ditch  In  Union  township. 
Whether  the  tmstee  of  the  township  In  which 
the  land  Is  situated  or  the  trustee  of  the  town- 
ship In  which  the  allotment  Is  located  1b  the 
proper  official  to  give  notice  to  repair,  and, 
In  case  of  failure  of  the  owner  to  do  the  work, 
to  make  the  repairs  himself,  and  certify  the 
cost  to  the  county  auditor,  to  be  placed  upon 
Uie  tax  duplicate  for  collection.  Is  somewhat 
uncertain  on  a  first  reading  of  the  various  sec- 
tions of  the  act  for  repairing  public  drains, 
dted  above.  The  statute  Is,  In  this  respect, 
not  very  definite.  We  are,  however,  satisfied, 
on  examination  of  the  various  provisions  of 
the  law,  that  the  proper  officer  to  cause  re- 
pairs to  be  made  Is  the  trustee  of  the  town- 
ship in  which  the  allotment  is  located.  The 
statute  cited  requires  that  the  surveyor, 
"whenever  practicable,"  should  locate  each  al- 
lotment upon  the  tract  of  land  assessed  for 
Its  repair.  This  matter  Is  thus  left  to  the 
sound  judgment  and  discretion  of  the  sur- 
veyor, and  In  the  present  case  the  surveyor, 
for  reasons  not  apparent  from  the  record, 
did  not  locate  appellant's  allotment  upon  his 
tend,  nor  even  In  his  township.  Undoubted- 
ly, however,  the  trustee  of  the  township 
where  the  allotment  is  located  has  Jurisdic- 
tion of  the  repairs.  In  the  case  at  bar,  there- 
fore, the  trustee  of  Union  township,  In  which 
appellant's  allotment  was  located,  and  not  the 
trustee  of  Madison  township,  where  appel- 
lant's land  is  situated,  should  have  given  ap* 
pellant  notice  to  repair,  and,  on  appellant's 
failure  to  do  the  work,  should  have  proceed- 
ed to  make  the  repairs,  and  to  cause  the  ex- 
pense to  be  placed  on  the  tax  duplicate  for 
collection.  The  trustee  of  Madison  township, 
however,  conceiving  it  to  be  his  duty,  gave 
the  notice  to  repair,  and,  on  appellant's  fail- 
ure to  do  the  work,  went  ahead  himself,  and 
repaired  appellant's  allotment,  and  certified 
the  expense  to  the  county  auditor  for  collec- 
tion on  the  tax  duplicate.  Appellant  then 
brought  this  action  against  the  appellees,  who 
are  the  auditor  and  treasurer  of  the  county 
and  the  trustee  of  Madison  township,  to  en- 
Join  the  Cfdlectlon  of  the  said  expense  of  re- 
pairing his  allotment  as  placed  upon  the  tax 
dui>llcate. 

While  there  is  no  doubt,  as  we  have  already 
intimated,  that  the  trustee  was  mistaken  as 
to  his  duty,  and  that  the  work  done  by  him 
should  have  been  done  by  the  trustee  of 
Union  township,  yet  we  do  not  think  that  ap- 
pellant has  shown  any  equities  in  hla  favor 
that  should  entitle  him  to  an  injunction 
against  the  collection  of  the  cost  of  repairing 
that  part  of  the  ditch  allotted  to  htm  by  the 
county  surveyor.  He  has  stood  by  and  re- 
ceived the  benefit  of  the  work  done  by  the 
troBtee,  though  done  by  that  official  under  a 
misapprehension  of  dutj;  and  we  do  not  think 


he  can  now  come  in,  and,  because  of  the  of- 
ficer's mistake,  cause  the  people  of  Madison 
township  to  pay  for  the  repair  of  his  ditch. 
He  received  notice  to  do  the  work,  and  then 
permitted  the  trustee  to  do  It  without  taking 
any  action.  His  suit  ft>r  Injunction  came  too 
late.  He  should  have  brought  the  s\ilt  when 
the  trustee  first  gave  notice,  and  threatened 
to  do  the  work,  and  not  have  waited  until  his 
ditch  had  been  repaired,  and  then  sought  to 
be  relieved  of  the  cost  after  receiving  the 
benefit  of  the  work.  It  has  frequently  been 
held  by  this  court  that  a  person  cannot  stand 
by  and  receive  the  benefit  of  a  work,  and 
afterwards  appeal  to  a  court  of  equity  to  be 
relieved  from  paying  for  It  He  is  estopped 
by  his  own  conduct.  See  Board  v.  Plotner, 
149  Ind.  116,  48  N.  B.  635,  and  hnmerons  au- 
thorities there  dted.  Jadgment  affirmed. 


asL  Ind.  407) 

STATE  er  rel.  CUTTER  t.  KAMMAN  et  al. 
{Supreme  Ooort  of  Indiana.  Nov.  2,  1898.) 
Hiqhwats  — ■  Repairs  —  Dutt  of  Supervisors  — 

F8XAI.TT  FOB  NbOLSCT— UANDAMUS- 
RDrFIOIBSCT  OP  PETmOW. 

1.  Burns'  Rev.  St.  1894,  §  6818  (Homer's 
Bev.  St.  1897,  }  6068),  provides  that  the  road 
supervisor  shall  carry  Into  effect  all  orders  of 
the  tmstee  of  the  township  In  which  the  road 
district  Is  situated,  touching  the  highways  and 
brldses  therein,  and  keep  them  in  good  order. 
Section  6828  (o077)  provides  that  such  super- 
visor shall,  within  10  days  after  the  receipt  of 
any  money,  proceed  to  employ  laborers  to  re- 
pair the  highways  In  his  district,  and  attend 
to  and  not  neslect  such  repairs,  and,  if  the 
tax  aBBessed  shall  be  insufficient  therefor,  he 
shall  call  ont  the  hands  In  his  district  to  com- 
plete such  repairing.  Section  6838  (5088)  pro- 
vides that,  where  a  superviBor  shall  fail  to  use 
due  diligence  in  keeping  the  highways  in  good 
repair,  he  shall  forfeit  tiie  sum  of  flO  for 
every  offense,  to  be  recovered  by  the  township 
trustees.  Sdd.  that  it  is  the  imperative  duty 
of  the  supervisors  to  keep  the  highways  In 
good  repair. 

2.  Mandamus  will  lie  to  compel  highway  su- 
pervisors to  repair  the  highways  notwithstand- 
ing thej  are  liable  to  a  fine  for  failure  to  do  so* 
since  such  fine  does  not  compel  the  perform- 
ance of  their  duty,  and  Is  not  an  adequate 
legal  remedy. 

3.  An  allegation  In  a  petition  for  mandamus 
to  compel  a  supervisor  to 'repair  a  highway, 
and  in  the  alternative  writ,  that  the  road  is  In 
an  impassable  condition,  by  reason  of  its  be- 
ing washed  into  galleys,  and  the  deposit  of 
driftwood,  stones,  and  other  debris  thereon,  and 
has  so  remained  for  more  than  12  months  last 
past,  sufficiently  shows  that  the  road  was  In 
such  condition  when  the  action  waa  com- 
menced, and  had  been  for  more  than  12  months 
before. 

4.  Mandamus  will  lie  to  compel  the  township 
trustee  to  bring  suit  against  a  highway  super- 
visor  to  recover  the  fine  prescribed  by  Bums' 
Rev.  St.  1894,  {  6838  (Homer's  Rev.  St.  1897, 

oOSS),  as  a  penalty  for  failure  to  keep  th* 
ipfhways  in  repair. 

5.  Where  the  facts  alleged  in  the  petition 
for  mandamus  and  the  alternative  writ  make 
a  prima  facie  case,  facts  existing  on  account 
of  which  a  peremptoiT  writ  should  not  be  is- 
sued must  be  set  up  by  way  of  retnm  to  the 
alternative  writ. 

Appeal  from  circuit  court,  Ohio  conntr;  N. 
8.  Oivan,  Judge. 
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Petition  for  mandamnB  by  the  atate,  on  the 
i%latioD  of  John  F.  Cutter,  against  Frank 
W.  Kamman,  township  trustee,  and  others. 
From  a  judgment  sustaining  a  demurrer  to 
the  petition,  and  granting  a  motion  to  qnasb 
the  alternative  writ,  relator  appeals.  Re- 
versed. 

Coles  &  Hall,  for  appellant.  R.  L.  Davis 
and  John  L.  Davis,  for  appellees, 

MONKS.  J.  This  action  was  brought  by 
appellant  to  compel,  by  writ  of  mandamus, 
appellee  Obertate,  a  road  supervisor,  to  repair 
A  part  of  a  certain  highway  In  his  road  dis- 
trict, and  appellee  Kamman,  trustee  of  said 
township,  to  sue  said  Obertate  for  the  statu- 
tory penalty  for  his  failure  to  keep  said  high- 
way In  repair.  An  alternative  writ  was  is- 
sued, and  appellees  each  moved  to  qnaBfa  the 
same,  and  also  filed  a  demurrer,  for  want 
of  facts,  to -the  petition  for  the  alternative 
writ.  The  motions  to  quash  the  alternative 
writ  and  the  demurrers  to  the  petition  were 
sustained  by  the  court  The  errors  assigned 
call  In  question  said  rulings  of  the  court  be- 
low. If,  under  tbe  statutes,  it  rests  In  the 
discretion  of  road  supervisors  whether  they 
keep  the  highways  in  their  road  districts  in 
repair.  It  is  concluded  that  the  demurrers  and 
motions  of  appellees  were  properly  sustained. 

Section  6818,  Bums*  Rev.  St  1894  (secUon 
5068,  Hoiner'a  Rev.  St  1897),  provides, 
among  other  things,  that  the  road  supervi- 
sors "shall  carry  Into  effect  all  orders  of  tbe 
trustee  of  the  township  in  which  the  road 
district  Is  situated,  touching  the  higbw&ys 
and  bridges  therein,  and  keep  the  same  in 
good  repair."  Section  6828,  Bums'  Rev.  St. 
1891  (section  6077.  Homer's  Rev.  St  1897), 
provides  that  "such  supervisor  within  ten 
days  after  the  receipt  of  any  mcmey  which 
be  is  not  required  to  pay  over  to  the  town- 
ship trustee,  shall  proceed  to  employ  laborers 
to  repair  the  highways  In  his  district,  but 
shall  not  pay  more  to  such  laborers  than  is 
customary  In  his  district  for  similar  purposes, 
and  such  supervisor  shall  attend  such  repairs, 
but  In  no  case  shall  he  neglect  to  repair  such 
highways,  and  If  such  labor  and  tax,  or  such 
labor,  if  no  tax  has  been  assessed,  shall  bo 
Insufflcienf  therefor,  he  shall  call  out  the 
hands  In  his  district  to  complete  such  repair- 
ing; and  If  any  person  so  called  out  shall 
refuse  to  work,  he  shall  be  liable  to  pay  the 
commutation  money  therefor,  and  It  shall  be 
the  duty  of  tbe  supervisor  to  bring  suit  for 
the  same  as  provided  In  this  act"  Section 
6838.  Burns'  Rev.  St  1894  (section  5088,  Hor- 
ner's Rev.  St  1897),  provides  that  "In  case 
such  supervisor  shall  fall  to  use  due  diligence 
in  keeping  the  highways  of  his  district  In  good 
repair,  under  tbe  regulations  herein  pre- 
scribed, for  every  such  offense  shall  forfeit 
the  sum  of  ten  dollars,  to  be  recovered  before 
any  Justice  of  the  county  in  the  name  of  the 
township  by  the  trustee  of  such  township, 
and  all  sums  so  recovered  shall  be  for  the 
benefit  of  the  district  for  which  such  super- 


visor was  dected  or  appointed,  and  such  trus- 
tee shall  bring  suit  within  three  days  after 
receiving  imTormaticm  of  any  such  forfeiture." 

These  sections  of  the  statute  plainly  impose 
upon  a  road  supervisor  the  duty  to  keep  the 
highways  hi  his  district  In  good  repair,  and 
he  Is  authorized  to  call  out  the  hands  of  the 
district  to  complete  the  repairing  If  tbe  labor 
and  tax  are  Insufficient  therefor.  If  a  high- 
way Is  out  of  repair,  the  statutes  require  that 
be  place  the  same  In  good  repair.  The  plan 
and  manner  of  making  the  repairs,  and  tbe 
material  used  in  making  the  saiue.  may  rest 
In  his  discretion;  but  his  duty  to  put  the 
same  In  good  repair  is  a  public  duty,  aud  Is 
imperative,  and  not  discretionary.  Under 
such  clTcum  stances.  If  the  law  furnishes  no 
other  adequate  remedy,  mandamus  win  lie; 
and  any  person  having  an  interest  In  the  mat* 
ter  can,  as  relator,  maintain  the  action.  Hen- 
derson V.  State,  63  Ind.  60,  63,  and  cases 
cited;  HoUlday  v.  Henderson,  67  Ind.  103, 
107;  Hamilton  v.  State,  8  Ind.  452;  Wampler 
v.  State,  148  Ind.  557,  663,  664.  47  N.  B.  1068; 
Manor  v.  State,  149  Ind.  310,  313,  40  N.  B. 
160,  and  cases  cited;  Larkln  t.  Harris,  3S 
Iowa,  93;  Patterson  v.  Vall,  43  lowm,  142; 
People  V.  City  of  Bloomlngton,  63  III.  207; 
Hammar  v.  City  of  Covington,  3  Mete.  (Ky.) 
494;  People  v.  Thompson,  32  Hun,  93;  Bor- 
ough of  Unlontown  v.  Com.,  34  Pa.  St  293; 
14  Am.  &  Eng.  Enc.  Law,  166,  167;  7  Law- 
son,  Rights,  Rem.  &  Prac.  i  4031;  Dane  v. 
Derby,  89  Am.  Dec.  738.  In  Borough  of 
Unlontown  v.  Com.,  siqpra,  it  was  held  that 
aa  the  borough  was  of  common  right  bound 
to  keep  its  streets  In  repair,  It  could  be  com- 
pelled to  do  so  by  mandamus.  In  Larkln  t. 
Harris,  supra,  and  In  Patterson  t.  Vall.  supra, 
it  was  held  that  as  it  was  the  duty  ot  a 
road  supervisor  to  remove  all  obstractions 
from  a  highway,  and  keep  the  same  in  re- 
pair, mandamus  was  the  proper  remedy  to 
compel  him  to  perform  this  duty. 

Appellees  Insist  that  If  they  failed  to  keep 
the  highway  In  repair,  as  allured,  they  were 
liable  to  a  fine  of  not  less  than  $6  nor  more 
than  SlOO  each,  under  the  provisions  of  sec- 
tion 2148,  Bums*  Rev.  St  1894  (section  2061^ 
Homer's  Rev.  St  1697),  and  that  this  consti- 
tuted an  adequate  legal  remedy,  and  there- 
fore mandamus  would  not  lie.  The  fact  that 
a  party  is  liable  to  indictment  and  punish- 
ment, or  to  a  penalty  or  forfeiture,  which 
may  be  recovered  In  a  civil  action  for  his 
failure  or  refusal  to  perform  a  duty  Imposed 
by  law,  does  not  constitute  any  objection  t» 
the  granting  of  tbe  writ,  for  the  reason  that 
such  proceedings  cannot  compel  the  perform- 
ance of  official  duty,  and  therefore  such 
remedies  are  not  adequate.  People  v.  Mayor, 
etc.,  of  New  York,  10  Wend.  395,  398.  and 
cases  cited;  California  Pac.  R.  Co.  v.  Central 
Pac.  B.  Co..  47  Cal.  528,  531;  Babcock  v. 
Goodrich,  47  CaL  488,  606;  Fremont  v.  Crip- 
pen,  10  Cal.  216;  State  v.  Holllday,  8  N.  J. 
Law,  205;  In  re  Trenton  Water  Power  Co., 
20  N.  J.  Law,  659.  6^;  State  v.  Wright  10 
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17S;  State  v.  Northeastern  B.  Oo.,  9 
Rich.  Law,  217;  People  r.  State  Treasurer, 
24  Mich.  4Bd;  People  T.  State  Treasurer.  23 
Mich.  499;  Ballroad  Oo. .  t.  Iosco  Circuit 
Jodce,  44  Mich.  479,  7  N.  W.  6B;  14  Am.  & 
Bug.  Enc.  Law,  102,  103,  and  cases  cited  In 
note  4.  p.  103.  So  far  aa  State  t.  Yant,  134 
Znd.  121,  88  N.  BL  896,  holds  to  the  contrary. 
It  Is  ovenruled. 

It  Is  next  Insisted  by  appellees  that  It  Is  not 
arerxed  that  the  adjacent  landowner  had  not 
removed  the  alleged  ohstmctlon  to  the  high- 
way, as  it  was  his  duty  to  do  under  the  stat- 
ute. It  Is  alleged  In  the  petition  and  altema- 
tlve  writ:  "Which  part  of  said  road  •  •  • 
is  in  an  almost  impassable  condition,  by  rea- 
son of  its  being  washed  Into  gnlleys,  and  the 
deposit  of  driftwood,  stones,  and  other  dAbrls 
theretm,  by  heavy  rains,  and  has  so  remained 
for  more  than  twelve  months  last  past"  It 
li  clear  from  this  allegation  that  the  highway 
was  In  the  condition  alleged  when  the  action 
was  commenced,  and  had  been  In  that  condi- 
tion for  more  than  12  months  before.  Even 
If  the  alleged  gnlleys  were  an  obstruction  of 
the  highway,  within  the  meaning  of  section 
6831,  Bums'  Bev.  St  1891  (sectloii  0080.  Hor- 
ner's Ber.  St  1897),  which  we  need  not  and 
do  not  decide,  yet  It  was  the  duty  of  the  sn- 
perrlsor  to  keep  said  highway  In  repair; 
aiHl  if  the  adjacent  landowners  failed  to  re- 
move obstructions,  as  required  by  said  sec- 
tion, it  was  the  duty  of  the  appdiee  Obertate, 
as  supervisor,  to  have  it  done.  Borough  of 
Unlontown  v.  Com.,  supra.  If  he  had  no 
funds,  and  If  he  could  not  give  receipts  for 
labor  on  the  highway,  under  section  6834, 
Bums'  Rev.  St.  1891  (section  6084,  Homer's 
Rev.  St  1897),  then  it  was  his  duty  to  call 
out  the  hands  in  the  district  as  provided  In 
section  6828  (5077),  supra.  AppeUees  cite 
Mayor,  etc.,  v.  Roberts,  34  Ii^  471,  aa  btdding 
the  contrary;  but  that  case  Is  not  in  point 
here,  as  It  only  holds  that  whether  an  Im- 
provement shall  or  shall  not  be  made,  and 
paid  for  out  of  the  general  fund  in  the  treas- 
ury of  a  city.  Is  a  matter  In  which  the  Judg- 
ment of  the  city  council  cannot  be  reviewed 
by  the  courts  In  a  proceeding  by  mandamus, 
for  the  reason  that  courts  cannot  review  the 
discretion  of  such  bodies  by  mandate.  Sec- 
tion 6838  0W88),  supra,  provides  that  the 
township  trustee  shall  bring  suit  within  three 
days  after  receiving  notice  of  the  failure  of 
the  supervisor  to  use  due  diligence  to  keep 
the  highways  of  his  district  In  rep^r.  The 
allegation  that  the  said  highway  had  been 
in  the  condition  alleged,  and  on  that  account 
almost  Impassable,  for  more  than  one  year, 
was  sufficient  to  show  that  the  supervisor  had 
failed  to  use  "due  diligence  In  keeping  the 
highways  of  his  district  In  good  repair." 
This  statute  la  peremptory,  and  no  discretion 
Is  left  to  Oie  trustee.  Mandamus  wOl  there- 
fore lie  to  compel  the  performance  of  such 
duty.  It  Is  suggested  that  such  a  remedy 
mlg^t  be  proper,  In  State  v.  Tant,  134  Ind., 
on  page  127,  83  N.  B.  886. 


The  assignments  of  error  present  no  qoes-. 
tltm  as  to  the  right  to  compd  the  supervisor 
and  trustee,  respectively,  to  perform  said  du- 
ties In  the  same  action,  and  we  decide  noth- 
ing as  to  that  question.  The  facta  alleged 
In  the  petition  and  alternative  writ  make  a 
prima  facie  case  for  a  writ  of  mandamus, 
and,  If  any  fact  exists  on  account  of  which 
a  peremptory  writ  should  not  be  Issued,  the 
same  must  be  set  up  by  way  of  return  to  the 
alternative  writ  Judgmrait  reversed,  with 
instracttons  to  overrule  the  demurrer  to  the 
petition,  and  to  overrule  the  motion  to  quash 
the  alternative  writ,  and  for  further  proceed-. 
Ings  not  inconsistent  with  this  opinion. 


cm  tDd.  422) 

SELZ  SCHWAB  &  00.  et  aL  v.  MATER 
et  al. 

(Supreme  Court  of  Indiana.    Nov.  8,  1896.) 

FaATNBRSHIP— ASSIGNMBNT  OV  PkOPBBTC— BlOHTB 

OP  Crsditors — Fhiudulbnt  Cohtbt- 
AxcBft— Findings. 

1.  On  the  dlaaoladon  of  a  partnership,  one 
member  surroidered  his  interest  to  the  others,^ 
who  composed  another  firm,  In  consideration 
of  the  latter  releasing  a  debt  due  from  the 
former  to  the  partnership,  and  also  assamlng 
the  debts  of  the  firm,  add,  that  the  agree- 
ment was  supported  by  a  valid  consideration. 

2.  Two  partners  composing  one  firm  were 
also  members  of  another  firm  which  had  a 
tliird  member.  The  latter  firm,  on  the  retire- 
meat  of  the  ttdrd  member,  mortgaged  its  prop- 
erty to  secure  debts  of  both  firms.  Bdd,  that 
the  creditors  of  the  latter  firm  had  no  lien  on 
its  assets,  and  therefore,  in  the  absence  of 
fraud,  the  mortgage  was  valid  as  against  them. 

3.  As  the  bnraeo  of  proving  that  a  mortgage 
given  to  secure  creditors  is  fraudulent  is  on 
the  party  attacking  it,  a  failure  to  find  a 
fraudulent  intent  Is  equivalent  to  a  finding 
that  there  was  none. 

4.  A  failure  to  find  whether  a  mortgage  was 
made  with  fraudulent  intent,  in  an  action  to 
set  aside  such  mortgage,  does  not  make  the 
findings  defective,  so  as  to  require  a  venire  de 
novo. 

Appeal  from  circuit  court  Fulton  coimty; 
Geo.  W.  Holman,  Judge. 

Action  by  the  John  V.  Farwell  Company 
and  others  against  Slgmund  Mayer  and  oth- 
ers. Judgment  for  defendants,  and  plaintUT 
Selz  Schwab  &  Co.  appeals.  Affirmed. 

Harley  A  Logan,  for  appellant  Leopold 
M.  Lnuer,  Charles  P.  Drummond,  and  Samuel 
Parker,  for  appellees. 

McOABE,  J.  The  John  V.  Farwell  Com- 
pany, the  Durand  &  Eaq;>er  Company,  the 
Havens  &  Geddes  Company,  and  Sdz  Schwab 
&  Co.,  being  four  several  corporations,  as 
Judgment  creditors  of  a  part  of  the  defend- 
ants, sued  the  appellees  to  compel  the  applica- 
tion of  certain  assets  in  the  bands  of  the  de- 
fendants, to  be  applied  to  the  payment  of  the 
plaintiffs*  several  Judgments,  to  set  aside  a 
certain  mortgage  of  certain  goods  as  fraud- 
ulent, the  sale  of  the  property  mortgaged,  and 
the  application  of  the  proceeds  to  the  pay- 
ment of  the  several  Judgments  of  the  several 
plalntlff8,  and  asking  the  appointment  of  a 
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receiver.  The  issueB  formed  npon  tbe  com- 
plaint were  tried  by  the  court,  resulting  In  a 
special  finding  of  the  facti,  upon  which  tbe 
court  stated  condualons  of  law  leading  to 
Judgment  for  the  defendants.  The  conclu* 
slons  of  law  and  the  trial  court's  refusal  to 
award  a  renlre  de  noTO  are  called  In  ques- 
tion by  the  assignments  of  error.  All  of  the 
plaintiffs  have  been  Joined  as  appellants  in 
this  court,  but  all  of  them,  except  Sels 
Schwab  &  Co.,  having  been  notified,  have  de- 
clined to  Join  In  the  appeal.  The  action  was 
commenced  In  the  Marshall  circuit  court;  and 
afterwards  the  renue  was  changed  to  the  Ful- 
ton circuit  court  The  substance  of  the  facta 
found  Is:  That  Sigmund  Mayer  and  Lambert 
Nossbaum,  both  of  Plymouth,  Marshall  coun- 
ty, Ind.,  for  many  years  prior  to  February 
28,  1806,  were  engaged  In  business  at  said 
Plymouth,  as  merchants,  under  tbe  firm  name 
of  Nussbanm  &  Mayer.  That  during  said 
time  they  established  a  general  store  In  the 
Tillage  of  Marmont,  In  said  county,  and  In  the 
year  1896  took  as  a  partner  in  tbe  boaineBS  at 
Hftrmont  one  Henry  M.  Speytx,  said  busi- 
ness  In  said  town  being  carried  on  under  the 
firm  name  of  Nussbanm,  Mayer  &  Go.  Said 
'firm  <tf  Nussbanm  &  Mayer,  of  Plymouth,  fur- 
nished all  the  capital  for  the  business  at  Mar^ 
mont,  and  that  firm  was  to  have  one-half  of 
tbe  profits  of  the  business  at  Marmont,  and 
Speyer  tbe  other  half.  Said  Speyer  was  to 
superintend  and  manage  the  business  at  Mar- 
mont in  consideration  of  his  said  share  of  the 
profits.  During  the  existence  of  said  part- 
nership at  Marmont,  and  some  time  prior  to 
February  28,  1896,  said  firm  of  Nusabaum, 
Mayer  &  Co.  became  Indebted  to  the  plaintifC 
the  John  T.  Farwell  Company,  and  was  so  In- 
debted on  said  date  In  the  stun  of  $1,390.20,  and 
to  the  Durand  &  Kasper  Company  In  the  sum 
of  ¥247.89.  to  Sehi  Schwab  &  Co.  In  the  sum  of 
$1,049.68,  and  to  the  Havens  &  Geddes  Com- 
pany In  the  sum  of  f299.41.  That  the  claims 
of  said  plalntifflB  were  afterwards,  but  before 
the  brlngli^  of  this  action,  reduced  to  Judg- 
ment In  the  Marshall  circuit  court,  which 
claims  are  unpaid.  That  on  said  date  said 
Nnssbanm,  Mayer  ft  Oa.'B  assets  consisted  of 
a  stock  of  goods  of  the  value  of  between  $4,- 
000  and  $5,000,  notes  and  accoimta  due  the 
firm  of  about  $1,000,  and  of  real  estate,  con- 
sisting of  a  store  building  and  some  lots  of 
the  value  of  at»ut  $2,000,  and  iiad  no  other 
property.  That  said  firm  was  then  Indebted 
for  borrowed  money  and  for  goods  in  the  sum 
of  $10,500,  and  was  insolvent  That  the  firm 
of  Nussbanm  &  Mayer,  of  Plymouth,  a  mem- 
ber of  the  firm  of  Nussbanm,  Mayer  &  Co.,  of 
Marmont,  on  said  date  had  assets,  consisting 
of  real  estate,  goods,  notes,  and  accounts,  of 
tbe  value  of  about  $9,000,  and  was  Indebted 
for  borrowed  money  and  for  goods  about  $13,- 
000,  and  was  insolvent  That  on  said  date 
said  NuBsbaum  &  Mayer,  as  one  member,  and 
said  Henry  M.  Speyer,  as  the  other  member, 
of  the  Marmont  firm,  entered  into  a  written 
agreement  of  dissolution  of  the  sanie,  provid- 


ing therein,  as  a  consideration  for  tbe  with- 
drawal of  Speyer  therefrom,  the  assumption 
by  Nussbanm  &  Mayer  of  all  Indebtednesa 
of  said  firm  of  Nussbaum,  Mayer  &  Co.,  and 
the  surrender  and  satisfaction  of  the  Indebt- 
edness of  about  $300  due  from  Speyer  to  the 
firm  of  Nussbanm,  Mayer  &  Co.,  providing  in 
said  instrument  that  the  dlssfdution  was  not 
to  take  effect  until  the  next  day,  February 
29th;  that  there  was  no  other  consideration 
for  such  dissolution.  That, on  tbe  next  day, 
February  29,  1896.  said  Henry  M.  Speyer,  In 
pursuance  of  said  contract  transterred  to 
saicl  Nussbaum  &  Mayer  aU  of  his  interest  in 
tbe  assets  of  the  firm  of  Nussbaum,  Mayer  & 
Co.,  and  retired  from  the  firm.  That  on  said 
last-mentioned  date,  said  Niusbaum  &  Mayer, 
as  a  firm  and  as  individuals,  executed  a  mort- 
gage <Hi  all  the  real  estate  and  goods,  whldi 
constituted  assets  of  the  dissolved  firm  prior 
to  said  dissolution,  and  on  the  assets  of  the 
firm  of  Nussbaum  &  Mayer,  of  Plymouth,  to 
secure  notes  executed  by  them  and  others, 
aggregating  $6,474.61,  which  Included  a  part 
of  the  indebtedness  of  the  firm  of  Nussbaum, 
Mayer  ft  Co.;  and  said  mortgage  secured 
notes  described  therein  for  the  indebtednesa 
of  Nossbaum  ft  Mayer,  said  notes  all  bear- 
ing tbe  said  date  of  February  29.  1896,  and 
falling  due  80  days  thereafter,  and  signed 
Nussbaum  ft  Mayer,  aggregating  $10,'nS6.83. 
That  said  mortgage  was  duly  executed  and 
acknowledged  on  said  February  29. 1886,  .and 
recorded  in  the  ofilce  of  the  recorder  of  Mar- 
shall county,  OD  March  2d,  following.  That 
on  January  21,  1896,  Sigmnnd  Maycar  was  the 
owner  of  a  dwdUng  property  conatitnting  his 
home  In  Plymouth,  which  on  that  day  he  eon- 
veyed  to  bis  two  sons.  That  Henry  M.  Speyer 
was  the  owner  ai  a  dwelling  properly  and  a 
livery  barn  In  Marmont  worth  $1,200,  but  on 
which  was  a  mortgage  of  $300.  That  on  said 
29th  day  of  February,  he  executed  a  mort- 
gage to  hte  mother  qn  said  property  In  the 
sum  of  $880.87,  being  a  pre-existing  debt 
That  he  was  then  insolvent  That  on  Janu- 
ary 29, 1896,  said  Lambert  Nussbaum  was  the 
ownor  of  a  dwelling  conatitnting  his  home, 
and  which  he  conveyed  to  his  wife.  That  all 
of  the  Items  of  Indebtednesa  described  In  said 
mortgage  were  for  money  borrowed  from 
time  to  time,  by  the  respective  firms,  cover- 
ing a  period  of  10  years  previous  to  February 
29, 1896,  which  was  evidenced  by  promissory 
notes,  some  of  which  were  renewed  from  time 
to  time,  and  the  money  derived  therefrom 
was  used  in  the  business  of  the  respective 
firms.  That  on  said  February  29th  some  of 
said  notes  were  due,  and  some  were  not  due, 
but  all  were  auirendered  on  that  day,  and 
the  notes  described  In  the  mortgage  execut- 
ed, took  the  place  of  the  others.  That  there 
was  no  other  consideration  for  the  execution 
of  the  mortgage.  That  on  said  February  29. 
1800,  said  Nussbaum  ft  Mayer  assigned  to  the 
defendant  Leopold  M.  liauer  all  of  the  notes 
and  accounts  due  to  the  firms  of  Nussbaum, 
Mayer  ft  Co,  and  Nussbaum  -ft  Mayer,  for 
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the  benefit  of  the  credltora  named  In  sold 
mortgage.  Iliat  Nusstoum  &  Mayer  con- 
tlnned  in  the  pogseaslon  of  all  of  Bald  mort- 
gaged property,  and  to  aeU  at  retail  goods  of 
botb  of  said  stores,  imtll  April  6,  1886,  when 
Leopold  lAner  took  poBsessloa  thereof,  and 
sold  the  same,  under  said  mortgage  and  the 
order  of  the  Marshall  circuit  court  That,  dur- 
ing the  period  from  said  February  29tb  to  April 
6th,  the  sales  and  collections  at  the  Uarmont 
store  amounted  to  f 1,073.S0,  and  the  sales  and 
collections  at  the  Plyinonth  store  amounted  to 
$1,550.29.  That  on  May  2, 1896,  all  of  the  goods 
of  said  Plymouth  store  were  sold  at  pub- 
He  auction  by  said  Laner,  and  brought  $950; 
and  on  May  1,  189G,  all  of  the  goods  then  re- 
maining at  the  Marmont  store  ware  sold  at 
public  auction,  and  brought  f3,100.  That  all 
the  notes  and  accounts  due  to  the  Marmont 
store,  uncollected,  are  of  the  value  of  $200. 
That  said  notes  are  now,  and  have  been  since 
said  February  29th,  In  the  possesslcm  of  said 
Leopold  M.  Lauer.  That  ou  April  8,  1896. 
said  Leopold  M.  Tjiuer,  acting  on  behalf  of 
the  creditors  named  in  said  mortgage,  paid  to 
each  of  said  creditors  15  per  cent,  of  the  face 
of  their  claims.  That  the  remainder  of  the 
money,  realized  from  all  sources,  from  the 
goods,  notes,  and  accounts,  is  now  on  deposit 
In  the  First  National  Bank  of  Marshall  coun- 
ty, at  Plymouth,  Ind.,  placed  there  by  said 
Leopold  M.  Lauer,  amounting  to  $4,947.33. 
That  said  contract  of  dissolution,  and  the 
transfer  of  said  notes  and  accounts  of  the 
firm  of  Nusshaum,  Mayer  &  Co.,  by  said  Hen- 
ry M.  Speyer,  to  said  firm  of  Nussbaum  & 
Mayer,  and  by  said  firm  of  Nussbaum  & 
Mayer  to  Leopold  M.  Lauer,  and  the  execution 
of  the  notes  described  In  said  mortgage,  and 
the  execution  of  the  mortgage  Itself,  were  all 
made,  done,  and  performed  In  pursuance  of 
an  understanding  between  all  of  the  mem- 
bers of  the  two  firms  t!int  the  creditors  nam- 
ed In  said  mortgage  were  to  be  preferred  over 
other  creditors  of  said  firms,  and  the  entire 
assets  of  the  two  firms  were  to  pass  by  these 
transactions  to  the  mortgagees,  for  the  ben- 
efit of  themselves  as  preferred  creditors,  and 
security  for  the  payment  of  their  said  claims. 
The  conclusion  of  law  upon  these  facts  Is  to 
the  effect  that  the  plaintiffs  cannot  recover, 
and  should  take  nothing  by  their  suit  It  Is 
contended  that  the  conclusion  of  law  Is 
wrong,  first,  at  least,  as  to  the  assets  of  the 
firm  of  Nussbaum,  Mayer  &  Co.,  because 
there  was  no  consideration  for  the  transfer 
of  its  assets  to  Nussbaimi  &  Mayer  by  the 
retiring  partner,  Speyer,  and  hence  It  is  con- 
tended that  Bald  Ann  could  not  mortgage 
them. 

Assuming,  without  deciding,  that  the  want 
of  a  consideration  for  the  transfer,  by  Henry 
M.  Speyer  to  Nussbaum  &  Mayer,  rendered 
the  transfer  void,  and  the  mortgage  of  said 
assets  void  also,  It  Is  sufficient  to  say  that 
the  agreement  of  Nussbaum  &  Mayer  to  pay 
the  debts  of  the  firm  of  Nussbaum,  Mayer  & 
Co.,  and  release  and  cancel  the  indebtedness 


of  $300  due  to  the  firm  of  Nussbaum,  Mayer 
&  Co.,  from  Henry  M.  Speyer,  the  retiring 
partner,  was  an  ample  consideration  to  sup- 
port the  contract.  But  the  principal  ground 
on  which  it  is  contended  that  the  conclusion 
of  law  is  wrong  is  that  the  mortgage  of  the 
partnership  property,  and  the  assignment  al 
the  notes  and  accounts  of  the  firm  of  Nuss- 
baum, Mayer  &  Co.,  having  been  made  to  se- 
cure certain  preferred  creditors  of  both  firms 
for  pre-existing  debts,  was  not  valid  against 
the  creditors  of  Nusslutum,  Mayer  &  Go.  Ap- 
pellant contends  that  the  creditors  of  the  lat- 
ter firm  bad  an  equitable  Hen  on  all  the  as- 
sets of  that  firm  for  the  payment  of  their 
debts.  It  is  conceded  that  this  lien  or  pref- 
erence must  be  worked  out  through  the  Ileus 
of  tbe  partners,  to  compel  the  application  of 
the  partnership  property  and  assets  to  the 
payment  of  tbe  partnership  debts.  Fisher 
V.  Syfers,  109  Ind.  514,  516.  10  N.  R  306:  £31- 
liott  T.  Pontius,  136  Ind.  641,  35  N.  B.  562. 
and  86  N.  E.  421.  As  soon  as  the  property 
of  the  firm  of  Nussbaum,  Mayer  &  Co.  was 
sold  to  the  firm  of  Nussbaum  &  Mayer,  and 
the  other  firm  was  dissolved,  Its  property 
became  the  property  of  the  firm  of  Nussbaum 
&  Mayer,  and  that  firm  could  apply  such 
property  to  the  payment  of  Its  debts,  the 
same  as  If  It  had  never  been  the  property  of 
the  dissolved  partnership,  unless  the  cred- 
itors of  the  dissolved  firm  had  a  lien  on  the 
same  for  the  satisfaction  of  their  debts. 
Trentmen  v.  Swartzell,  85  Ind.  443-447. 
Whether  they  did  have  such  a  lien  is  the 
controlling  question  in  this  case. 

It  Is  well  established  In  this  court,  and  is 
the  uniform  Judicial  opinion  everywhere, 
that  such  lien  may  be  waived  or  parted  with 
by  the  portners;  and,  when  It  is  so  waived 
or  surrendered,  the  creditors  have  no  lieu. 
This  proposition  Is  not  controverted  by  the 
appellant.  The  question  here  Is  what  will 
operate  as  a  waiver  of  the  lien  by  tbe  part- 
ners, so  as  to  cut  off  the  partnership  cred- 
itors from  availing  themselves  of  it  It  Is 
held  by  this  court  that  a  sale  of  his  Interest 
in  the  partnership  effects  by  a  partner  of  the 
firm,  in  the  absence  of  fraud.  Is  a  waiver  of 
hlB  lien  on  the  partnership  assets,  and  there- 
after the  creditors  of  the  firm  cannot  avail 
themselves  of  -tbe  Uen  for  the  satisfaction  of 
their  debts  agalnat  the  partnership  assets. 
Trentman  v.  Swartzell,  supra;  Goudy  v. 
Werbe,  117  Ind.  154-150,  19  N.  E.  764;  Purple 
T.  Farrlngton,  119  Ind.  164,  21  N.  E.  543.  This 
Is  the  unquestioned  rule  recognized  every- 
where, and  it  Is  conceded  by  the  appellant's 
counsel.  In  the  absence  of  anything  In  the 
contract  of  dissolution  and  transfer  of  the 
property  of  tbe  dissolved  firm  indicating  an 
Intention  on  the  part  of  the  partners  In  the 
dissolved  firm  to  retain  the  lien  of  the  part- 
ners, to  compel  the  application  of  the  property 
thereof  to  payment  of  its  debts;  and  it  Is  con- 
tended that  the  contract  by  which  tbe  remain- 
ing partner  promised  to  pay  the  debts  of  that 
firm  raised  tbe  Implicatloa  that  there  was  no 
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Intention  to  waive  or  part  with  tbe  Hen  of 
the  partners,  and  Implies  an  Intention  by 
tbe  partners  to  retain  the  lien.  Many  ad- 
judged cases  by  tbe  courts  of  last  resort  of 
other  states  are  cited,  holding  that  a  con- 
tract, snch  as  the  one  fonnd  In  this  cas^  Im- 
plies an  Intention  on  the  part  of  the  part- 
ners to  retain  the  lien.  These  cases  recog- 
nize the  rule  that,  In  tiie  absence  of  a  con- 
tract of  the  kind  mentioned,  the  sale  and 
transfer  of  the  firm  property  Is  a  waiver  or 
abandonment  of  the  Hen  of  thA  partners,  so 
as  to  predude  tJie  partnership  creditors  from 
availing  themsdres  of  It  But  the  adjudicat- 
ed coses  outside  of  this  state  are  In  conflict 
on  this  point,  many  of  them  holding  that  the 
partners*  liens  are  waived  and  abandoned  by 
such  a  sale  and  transfer,  whether  accompa- 
nied by  a  contract  to  pay  the  partnership 
debts  or  not  Appellant  however,  contends 
that  this  court  has  never  decided  tbe  ques- 
tion. But  It  has  frequratiy  held  In  Just  such 
cases  that  the  Hen  of  the  partners  Is  waived 
and  gone,  even  though  the  transaction  was 
accompanied  by  a  contract  to  pay  the  Indebt- 
edness of  the  firm.  Trentmen  t.  Swartaell, 
supra;  Goudy  v.  Werbe,  supra;  Puride  v. 
Farrington*  supra.  The  finding  of  facts  16 
Allent  as  to  any  fraudulent  Intent  in  the  trans-^ 
action.  The  plaintiffs  had  charged  that  the 
sale,  transfer,  and  mortgage  were  made  with 
the  Intent  to  defraud  the  creditors  of  the  dis- 
solved Ann.  They  bad  the  burden  of  that 
Issue  and  the  failure  to  find  such  fraudulent 
intent  Is  equivalent  to  a  finding  that  Uiere 
was  no  fraudulent  Intent  As  was  said  in 
Purple  V.  Farrington,  supra:  "Where,  how- 
ever, the  partners  have  the  possession  and 
control  of  their  own  proper^,  they  have  the 
right  to  make  any  honest  disposition  of  It 
they  see  fit  Bach  has  the  right  to  waive 
his  equitable  lien,  and  together  they  may  sell, 
assign,  or  mortgage  the  property  of  tbe  firm, 
to  pay  or  secure  either  an  Individual  debt  of 
one  of  the  partners,  or  the  debts  of  the  firm. 
Tbe  equity  of  the  creditors  Is  a  derivative 
one,  and  arises  out  of  tbe  principles  of  sub- 
rogation, entlUlng  them  to  enforce  the  equi- 
ties sub^lstlug  betwe^m  the  partners,  so  long 
as  the  right  of  any  of  the  partners  has  not 
been  waived.  *  *  *  The  true  doctrine  Is 
that  the  property  of  the  partners  Is  their 
Joint  property,  and  they  may  sell  and  dispose 
of  the  same  In  good  faith,  as  they  deem 
proper;  *  •  •  and  they  have  the  right  to 
prefer  creditors,  and  even  may,  if  a;ll  the 
partners  consent  to  do  so,  dispose  of  the 
property  to  satisfy  the  Individual  debt  of  one 
of  the  partners,  which  would  operate  to  de- 
crease tbe  assete  of  the  firm,  and  to  the  det- 
riment of  the  firm  creditors;  yet  neverthe- 
less, they  have  such  right  to  secure  or  pay 
the  bona  fide  debt  of  one  of  the  partners." 
To  the  same  effect  are  Goudy  v.  Werbe,  su- 
pra; SUlott  V.  Pontius,  supra;  Henderson  v. 
Trust  Co..  143  Ind.  661,  40  N.  R  616;  Hard- 
ware Oo.  V.  Thomas,  147  Ind.  313-320,  46  X. 
B,  645,  and  authorities  there  cited;  Fisher  v. 


Syfers.  supra;  McFadden  r.  Ross,  126  Ind. 
341,  26  N.  H.  7a  The  failure  to  find  whether 
the  transfer  and  mortgage  were  made  with 
a  fraudulent  Intent  to  cheat  hinder,  and  de- 
hiy  tbe  creditors  of  the  dissolved  firm,  did 
not  make  the  finding  defective,  so  as  to  re- 
quire appellant's  motion  tor  a  venire  de  novo 
to  be  awarded;  and  hence  there  was  no  er^ 
xor  in  overruling  the  motion  therefor.  There 
being  no  error  In  the  record,  the  Judgmait  Is 
affirmed. 


(21  Ind.  App.  eu 

McCOLLOM  et  aL  v.  SHAW. 

(Appellate  Oourt  of  Indiana.    Oct  26.  189a) 

CorsTT  CouuissioNERB — Bbrvicrs — Fbks— Allow- 
ance—App  BAL. 

1.  Under  Bams'  Bev.  St.  1894,  §§  7856,  7859 
(Horner's  Rev.  St.  1897,  |9  5769,  6772),  provid- 
ing that  an7  one  aggrieved  by  a  decision  of  the 
Iward  of  connty  commissioners  may  appeal  to 
the  circnit  or  superior  court,  except  from  deci- 
sions allowing  for  services  voluntarily  rendered 
or  things  roluntarily  furnished  for  tbe  public 
use,  &Q  appeal  lies  from  a  decision  of  the  board 
allowing  a  claim  of  one  of  its  members  for  serv- 
ices. 

2.  A  board  of  county  commiseioners  has  such 
powers  only  as  are  authorized  by  statute. 

3.  Tinder  Burns'  Bev.  St.  1894,  §  7820  (Hor- 
ner's Rev.  St  1897,  {  5735),  providin«  that  the 
board  of  county  comnussiDners  "shall  have  all 
the  duties,  rights  and  powers  incident  to  cor- 
porations, not  Inconsistent  with  the  provision 
of  this  act"  and  section  7926  (5^),  providing 
that  the  county  commissioners  shall  receive 
$3.50  "for  each  day  eneaged  in  the  discharge 
of  their  duties,"  a  member  of  the  board  is  not 
entitled  to  fees  for  services  in  superintending 
worli  on  county  property  under  agreement  with 
the  board,  rendered  at  times  when  the  board 
was  not  In  session. 

Appeal  from  circuit  court  Shelby  county; 
W.  J.  Buckingham,  Judge. 

Appeal  by  Robert  McOollom  and  others 
from  a  decision  of  the  board  of  county  com- 
missioners allowing  the  claim  of  Jesse  Shaw. 
Reversed. 

Adams  &  Carter  and  Wilson  &  Thompson, 
for  appellants.  John  0.  Otaeeney  and  Hord  & 
Adams,  for  appellee. 

BLACK,  J.  The  appellee.  Jesse  Shaw,  a 
member  of  tbe  board  of  commlsdoners  of 
Shelby  county,  filed  his  claim  before  that 
board  on  tbe  lOtb  day  of  June.  1886.  The 
claim  was  allowed  on  the  same  day  by  the 
other  two  members  of  the  board  In  tbe  sum 
of  fll2.52.  Robert  McCoUom,  one  of  the 
two  appellants  here  (said  board  being  tbe 
other  appellant),  as  a  citlxen  and  taxpayer  of 
said  county,  appealed  to  the  court  below, 
where,  a  motion  to  dismiss  the  appeal  hav- 
ing been  overruled,  the  cause  was  tried  by 
the  court  In  Ite  special  finding  the  court 
stated  the  tacts  substentlBlly  as  follows:  The 
appellee,  at  tbe  times  In  question,  was  a  duly 
elected  and  acting  member  of  the  board  of 
commissioners  of  said  county.  He  served  as 
a  member  of  the  board  for  nine  days  at  Its 
regular  March  term,  1896,  end  for  the  same 
period  at  Its  regular  June  term^  1896;  also 
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for  one  day  at  a  special  caned  seBskin  on  the 
14th  day  of  December,  1805,  and  for  two 
days  Bt  a  special  called  aession  on  the  6th 
and  Tth  of  April,  1896.  He  paid  out  tor  the 
county,  fdr  freight  and  postage  due  from  It, 
as  was  necessary,  G2  cents.  We  may  here 
remark  that  It  Is  agreed  by  counsel  that  as 
to  these  services  at  regular  terms  and  special 
sessions  of  the  board  the  appellee  was  en- 
titled to  an  allowance  at  the  rate  of  $3.60  per 
day,  and  that  he  was  entitled  to  be  reim- 
bursed for  the  amount  of  62  cents  so  paid  out 
by  him.  It  is  not  denied  that  for  the  forego- 
ing items  the  appellee  might  properly  have 
been  allowed  the  sum  of  $74.02.  The  dispute 
here  relates  to  the  other  Items  of  claim, 
amounting  to  $38.50,  which  were  shown  in 
the  special  finding  in  sutwtance  as  follows: 
The  county  owned  240  acres  of  land,  upon 
which  were  situated  certain  buUdli^  de- 
scribed, and  an  orchard  of  160  Dearlng  apple 
trees.  This  farm  was  cnltlTated  and  man- 
aged by  a  superintendent  elected  by  said 
board  of  commissioners,  and  residing  on  said 
premises,  and  said  farm  and  buildings  were 
maintained  by  said  board  as  a  "poor  asylum," 
to  provide  for  the  paupers  of  said  county,  of 
whom  there  were  25,  who  were  supported 
and  cared  for  there.  In  the  spring  of  1896 
said  buildings  had  become  out  of  r^alr,  so 
that  the  stone  steps  leading  into  a  building 
had  fallen  Into  decay;  the  cellar  walls  leak- 
ed, and  water  passed  Into  the  cellar;  and  It 
became  necessary  to  repair  the  cellar  walls, 
and  to  put  a  cement  floor  In  the  cellar.  It 
was  also  necessary  to  repair  the  wash  house, 
and  to  paint  and  repaper  and  otherwise  repair 
the  main  building,  at  a  necessary  outlay  of 
a  large  sum  of  money;  also  to  build  a  gran- 
ary to  store  wheat  raised  on  the  premises. 
All  the  apple  trees  were  of  one  Tarlety,  ex- 
cept three  trees,  and  It  was  proper  and  neces- 
sary that  some  of  the  trees  should  be  graft- 
ed. Said  board  decided  to  make  said  repairs 
and  improTements,  and  directed  the  appel- 
lee, as  one  of  tbeir  body,  to  proceed  to  said 
poor  asylum  on  the  30th  of  April  and  4th  of 
May,  1806,  and  to  employ  labor  and  procure 
material,  and  to  point  out  the  kind  of  repairs 
needed  and  desired,  and  to  direct  the  same, 
which  he  did;  and  the  employes  were  em- 
ployed to  do  the  work  by  the  day,  because 
the  character  of  the  work  was  such  qs  to  im- 
press the  board  that  this  was  the  better  way 
to  do  th^  work.  The  board  employed  one 
Hugh  Hoskins  to  graft  the  tnlt  trees  under 
the  direction  of  the  board;  and  the  board 
delegated  the  appellee,  as  a  member  of  the 
board,  to  meet  said  Hoskins  on  the  farm  on 
the  12th  of  May,  1806.  and  to  point  out  to  hhn 
'  the  apple  trees  they  desired  grafted;  also  the 
number  to  be  grafted  with  different  varieties 
of  fruit;  and  to  see  that  the  work  was  prop- 
erly done,  and  to  see  that  said  repairs  and 
improvements  were  progressing  as  directed; 
which  service  the  appellee  did  as  a  member  of 
said  board.  The  county  owned  a  court  house, 
county  jail,  and  Jailer's  residence  at  Shelby- 


vUle,  and  It  became  necessary  to  put  In  war 
ter^Iosets  In  the  Jail,  jailer's  residence,  and 
court  house,  and  to  build  sewers  connecting 
with  a  sewer  in  a  public  sb^et;  also  to  have 
a  large  amount  of  plumbing  done  In  said 
buildings,  to  remove  an  Iron  railing  In  the 
court  room,  to  change  the  interior  thereof, 
and  to  purchase  a  carpet  for  the  court  room, 
and  to  make  oUier  Improvements;  all  of 
which  was  (HTdered  by  said  board.  On  the 
0th  and  Uth  of  May,  1806,  the  appellee,  as  a 
member  of  said  board,  and  at  Its  request, 
served  two  days  in  supervising  said  work, 
overseeing  the  same,  and  conducting  it  ac- 
cording to  the  wish  of  the  board.  Said  board 
had  In  contemplation  the  adoption  for  said 
asylum  of  a  water  system  and  a  heating  ays* 
tern,  the  necessity  for  which  was  stated  at 
length  In  the  finding,  and,  havliv  heard  that 
.Marion  county,  Ind.,  had  Buccessfnl  systems 
In  operation,  said  board,  on  the  20th  day  of 
December,  1806,  visited  the  Marion  county 
asylum,  to  examine  said  systrans,  with  a  view 
of  gaining  Information  in  reference  thereto, 
or  of  adopting  the  same  or  some  other  system 
In  Shelby  county;  and  also  examined  into  the 
management  of  said  institution,  with  a  view 
of  adopting  all  useful  suggestions.  On  the 
nth  of  January,  1806,  the  iqrpdlee  and  an- 
other member  of  said  board  served  as  such 
one  day  in  emt^ying  labor,  buying  material, 
having  a  door  cut  in  a  heavy  brick  wall,  to 
convert  an  old  vault  in  the  court  house  into  a 
room  for  an  office  by  direction  of  said  board, 
which  was  afterwards  occupied  as  an  office 
by  the  county  superintendent  of  schools,  Feb- 
ruary 27,  1806,  the  appellee,  with  the  other 
members  of  said  board,  served  one  day  as 
such  in  making  a  proper  and  necessary  visit 
to  the  poor  asylum,  for  the  purpose  of  tak- 
ing an  Inventory  of  the  personal  property  of 
the  county  In  possession  of  an  outgoing  su- 
perintendent, and  to  see  that  he  was  properly 
accounting  for  the  same.  On  the  12th  of 
March,  1896,  a  new  superintendent  having 
been  installed  in  the  poor  asylum.  It  became 
necessary  and  proper,  It  was  found,  for  the 
appellee  and  the  other  members  of  the  board 
to  visit  said  asylum,  and  to  advise  and  tf- 
rect  him  as  to  the  management  and  control  of 
the  paupers  of  said  asylum,  which  they  did. 
A  public  bridge  over  Blue  river  had  become 
out  of  repair,  and  said  board  decided  to  re- 
pair it,  and  on  the  14th  of  Aprtl,  by  direction 
of  the  board,  one  of  their  number  went  to  a 
mill  to  purchase  lumber  for  the  r^alrs,  and 
the  appellee,  with  the  other  member,  was  di- 
rected by  the  board  to  employ  the  hands, 
tear  up  the  old  floor,  and  direct  the  employ^ 
when  and  how  to  pnt  down  the  new  floor, 
and  direct  the  work  on  the  same,  which  was 
done  by  the  appellee.  It  became  proper  and 
necessary  for  said  hoard  to  erect  a  bridge 
over  Big  Sugar  creek,  which  the  board  decid- 
ed to  do,  and  said  board,  with  the  appellee 
as  a  member,  served  one  day  in  locating  said 
bridge,  and  in  staking  off  the  location  for  the 
abutments  and  piers,  on  a  day  when  the 
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board  was  not  In  regular  or  special  'session, 
but  had  come  together  on  their  own  motion  to 
locate  the  bridge.  At  the  time  the  appellee  ren- 
dered the  services  in  looking  after  the  repairs 
at  the  poor  farm,  the  court  house,  and  the 
county  bridges,  and  when  he  visited  the  Ma- 
rion county  poor  farm,  the  board  of  commis- 
sioners was  not  in  a  regular,  special,  or  call- 
ed session.  Upon  these  facts  the  court  stated 
as  its  conclusions  of  law  that  the  appellee 
served  as  a  member  of  th.e  board  of  commls- 
''sloners  of  Shelby  county,  In  the  discharge  of 
his  duties  as  such  commissioner,  for  32  days, 
and  expended  52  cents  for  the  county,  which, 
he  should  have  refunded  to  him,  ojid  that  he 
should  recover  against  said  board  $112.52,  and 
that  the  appellant  McCoIlom  should  pay  the 
costs;  to  which  conclusions  the  appellant  Mc- 
CoIlom excepted. 

It  is  contended  on  behalf  of  the  appellee 
that  the  court  erred  In  overruling  the  motion 
to  dismiss  the  appeal,  It  being  suggested  in 
Argument  that  no  appeal  lies  from  the  action 
of  a  board  of  county  commissioners  in  allow- 
ing a  claim  against  the  county.  The  right  of 
appeal  In  such  cases  Is  provided  by  statute, 
and  recognized  by  many  decisions.  See  sec- 
tions 5769,  5772,  Horner's  Bev.  St.  1897  (sec- 
tions 7856,  7850,  Burns'  Eev.  St.  1894);  Myers 
V.  Gibson,  147  Ind.  452,  46  N.  E.  914;  Gem- 
miU  T.  Arthur,  125  Ind.  258,  25  N.  E.  283; 
Waymlre  v.  Powell,  105  Ind.  328,  4  N.  B.  886; 
Holman  t.  Bobbins,  5  Ind.  App.  436,  31  N. 
E.  803;  Van  Auken  v.  Hook,  6  Ind.  App.  610, 
34  N.  E.  104.  The  allowance  to  the  appellee, 
aside  from  his  reimbursement  for  the  small' 
sum  paid  by  him  for  freight  and  postage,  was 
stated  by  the  court  to  be  for  service  for  32 
days  as  a  member  of  the  board  of  commis- 
sioners of  the  county  in  the  discharge  of  his 
duties  as  such  commissioner,  at  the  rate  of 
$3.50  per  day.  It  appears  that  the  services 
thus  compensated  were  rendered  on  21  days 
when  the  board  was  in  session  and  on  11  days 
when  the  board  was  not  In  session,  and  the 
dispute  before  us  relates  solely  to  the  right- 
fulness of  the  allowance  for  these  11  days. 
The  powers  of  the  tward  of  county  commls- 
^oners  are  statutory,  and  all  its  acts  must 
be  expressly  or  Impliedly  authorized  by  stat- 
ute. Gavin  v.  Board,  104  Ind.  201,  3  N.  E. 
846;  Board  v.  Barnes,  123  Ind.  403,  24  N.  B. 
137:  Board  v.  Bradford.  72  Ind.  455;  HIght 
V.  Board,  68  Ind.  575;  Badger  v.  Merry,  139 
Ind.  631,  39  N.  E.  309;  State  v.  Hart,  144 
Ind.  107,  43  N.  B.  7;  Myers  v.  Gibson,  supra. 
That  the  law  will  not  uphold  or  tolerate  con- 
tracts made  by  the  board  of  county  commis- 
sioners witli  one  or  more  of  Its  members  for 
services  for  the  performance  of  which  it 
might  have  employed' other  persons,  and  that 
no  allowance  may  be  made  by  the  board  by 
way  of  compensation  for  such  services  volun- 
tarily rendered  for  the  county,  Is  well  estab- 
lished. Waymire  T.  Powell,  105  Ind.  328,  4 
N.  B.  886;  Pratt  v. 'Lutlier,  45  Ind.  250; 
Stropes  V.  Board,  72  Ind.  42;  Hornung  v. 
State.  116  Ind.  45S,  19  K.  E.  151;  Brown  r. 


Bank,  137  Ind.  655,  667,  37  N.  B.  168.  There- 
fore it  is  not  pretended  on  behalf  of  the  ap- 
pellee that  the  services  rendered  by  him  when 
the  board  was  not  in  session  were  riendered 
by  way  of  performance  of  contracts,  or  that 
compensation  could  l>roperly  be  allowed  for 
them  as  for  services  voluntarily  rendered. 
His  account  allowed  by  the  board  purported 
to  be  for  services  Tendered  as  a  county  com- 
missioner; and  as  to  those  services  rendered 
when  the  board  was  not  in  session  it  is  claim- 
ed in  argument  on  his  behalf  that  he  was  act- 
ing under  authority  delegated  to  him  from 
the  board  in  session,  and  also  that  he  per- 
formed the  services  In  the  capacity  of  a  coun- 
ty commissioner.  The  compensation  allowed 
by  the  board  does  not  appear  to  have  been 
regulated,  either  in  the  statement  of  the  ac- 
count or  in  the  allowance  thereof,  by  any 
contract  price,  or  by  the  value  of  the  services; 
but  he  dahned  and  was  allowed  the  statutory 
compensation  per  diem  for  the  discharge  of 
his  duties  as  a  county  commissioner.  If  such 
services  were  within  his  duties  as  county 
commissioner,  the  authority  to  render  them 
at  the  expense  of  the  county  must  appear  in 
the  statutes. 

It  Is  provided  by  the  state  constitution  (ar- 
ticle 6,  S  10)  that  the  general  assembly  may 
confer  upon  the  boards  doing  county  busi- 
ness In  the  several  counties  powers  of  a  local 
administrative  character.  The  statutes  relat- 
ing to  the  organization  of  boards  of  county 
commissioners,  their  powers  and  duties.  Indi- 
cate that  the  duties  of  a  county  commissioner 
are  to  be  performed,  and  his  official  authorlt? 
is  to  be  exercised  (at  least  where  there  Is  no 
special  provision  to  the  contrary),  as  a  mem- 
ber of  the  board  of  which  he  Is  a  constituent 
part  at  lawfully  convened  sessions  of  the 
board.  By  the  terms  of  the  statute  (section 
5735,  Horner's  Rev.  St  1897;  section  7820, 
Bums'  Rev.  St.  IBM),  the  conmilssloners  are 
to  be  considered  a  body  corporate  and  politic 
by  the  name  and  style  of  "The  Board  of  Com- 
missioners of  ,"  and  as  such  and  in  such 

name  may  prosecute  and  defend  suits,  and 
have  all  other  duties,  rights,  and  powers  In- 
cident to  corporations,  not.  Inconsistent  with 
the  provisions  of  the  act  of  which  this  pro- 
vision forms  a  part.  Much  stress  Is  placed  by 
counsel  upon  this  statutory  declaration  of  cor- 
porate power.  But  the  powers  Incident  to  cor- 
porations thus  announced  are  limited  to  such 
as  are  not  Inconsistent  with  express  statutory 
provisions.  Such  powers  are  conferred  upon 
the  commissioners  not  individually,  but  col- 
lectively as  a  board,  acting  as  such  within  the 
limited  authority,  and  according  to  the  ex- 
pressed methods  of  the  statutes.  There  is  not  - 
only  a  broad  difference  between  A  private 
corporation  organized  for  a  private  purpose, 
though  subserving  a  public  interest,  and  a 
public  corporation,  like  a  county  or  city  or- 
ganized for  public  purposes  only,  and  whose 
obligations  must  be  paid  from  public  funds 
raised  for  public  purposes  only,  a  corpora- 
tion of  which  latter  class  may  always  de- 


Digitized  by  Google 


Ind.) 


VoCOLLOU  T.  SHAW, 


491 


fend  <m  ttie  ground  tLat  a  supposed  contract 
was  outside  the  antbority  conferred  on  It  hj 
law  (Driftwood  Valley  Turnpike  Co.  v.  Board 
of  Oom'rs  Bartholomew  Co.,  72  Ind.  226;  Bls- 
slng  v.  aty  of  Ft  Wayne,  187  Ind.  427,  87  31. 
£.  328);  hut  there  Is  a  distinction  also  be- 
tween the  corporate  character  of  a  county 
and  that  of  such  municipal  corporations  as 
cities  and  towns  (Bob.  Go.  &  Tp.  OfE.  S  4; 
Board  of  Com'rs  Alhnan,  142  Ind.  678,  42 
N.  E.  206).  "Considered  with  respect  to  their 
corporate  iwwera,  counties  rank  low  down  in 
the  scale  of  corporate  eslstence,  and  are  fre- 
quently termed  quasi  corporatkins."  State  t. 
Hart,  144  Ind.  107,  48  N.  B.  7.  *The  powers 
of  tbe  board  of  commissioners  are  limited, 
and  for  any  act  done  by  them  not  wltfahi  the 
scope  of  their  powers  the  county  Is  not  lia- 
Ue."  Id.  In  Potts  v.  Henderson,  2  Ind.  827, 
it  was  held  that  a  statute  authorising  boards 
of  county  commissioners  to  contract  for  build- 
ing  bridges,  and  to  appoint  one  or  more  per- 
sons to  superintend  the  same,  did  not  em- 
power the  commlBsioners  to  a^ralnt  agents 
to  make  such  contracts.  Whore  a  contract 
between  a  board  of  commtssloners  and  an 
architect  provided  that  the  board  had  the 
right  to  order  changes  in  the  plans  and  speci- 
fications. It  was  held  that  this  meant  that 
the  request  to  make  changes  should  come 
from  the  board  acting  officially,  and  not  from 
a  member  of  the  board  acting  individually, 
and  in  bis  private  capacity.  Board  v.  Bunt- 
ing, m  Ind.  143,  12  N.  B.  151.  In  Archer  v. 
Board,  3  Blackf.  501,— an  option  against  a 
board  of  county  commissioners  to  recover  for 
work  and  labor  and  for  goods  sold  and  de- 
livered,—it  was  said:  "The  defendants  are 
only  chargeable  In  their  corporate  capacity. 
No  act  of  theirs,  relative  to  the  subject-mat- 
ter of  this  action,  could  render  them  liable  in 
their  character  of  commissioners  unless  such 
act  was  done  by  them  at  a  regular  meeting 
of  tbe  board  at  the  time  fixed  by  law."  See, 
also,  Campbell  v.  Breckenridge,  8  Blackf. 
471;  Potts  V.  Henderson,  2  Ind.  827.  In 
Board  v.  Chltwood,  8  Ind.  &04.  It  was  held 
that  a  board  of  county  commissioners  could 
not  meet  at  any  time  other  than  in  the  terms 
preaoribed  by  statute,  and  that  it  could  only 
transact  business  as  a  board  when  legally  In 
session.  In  Board  v.  Ross,  46  Ind.  404,  It 
was  said  that  It  would  be  making  a  dangerous 
precedent  to  hold  that  county  commissioners 
could  do  acts  binding  on  the  county  when  not 
in  session,  or  when  acting  suocesdveily  and 
separately.  In  Torr  v.  State,  115  Ind.  188, 
17  N.  E.  286,  It  was  said:  "As  a  matter  of 
course,  -  a  board  of  commlssionen  must  be 
lawfuUy  in  session  In  order  to  do  any  valid 
official  btisiness,  and  It  cannot  lawfully  con- 
vene Itself  in  special  session  by  an  order  ad- 
journing over  the  term  to  a  day  in  vacation." 
Tbe  commissioners  cannot  lawfully  convene 
as  a  board  except  at  the  times  prescribed  by 
statute,  unless  called  In  special  session  by 
the  auditor  or  other  county  officer  designated 
by  statute.  See  Jossen  t.  Board,  95  Ind.  SQ7: 


Wilson  V.  Board,  68  Ind.  S07;  Board  v. 
Brown,  28  Ind.  161;  Oliver  v.  Kclghtley,  24 
Ind.  514.  The  boud  of  a»nmlB:ionera  bas 
incidental  implied  powers,  but  they  are  such 
that  wltiwut  them  It  oould  not  adequately 
perform  Its  express  powm  in  full  accordance 
with  the  pnrpose  of  tbe  l^lalature.  For  any 
supposed  iH>wer  there  must  be  a  legislative 
enactment,  to  wliich  It  may  be  referred  legiti- 
mately. See  Board  v.  Barnes,  123  Ind.  408, 
24  N.  E.  137.  In  Waymlre  v.  Powell,  105 
Ind.  328,  4  N.  El  886,  It  was  held  that  a  board 
of  coun^  commissioners  had  no  authority  to 
order  an  allowance  of  $3.50  for  per  diem  as 
a  commissioner  of  sidd  board  for  one  day's 
service  In  Inspecting,  examining,  and  measur- 
ing the  stone  abntments  of  a  certain  new 
bridge.  It  was  said:  "The  order  recites  that 
the  allowance  was  for  'per  diem  as  a  com- 
missioner of  the  board,'  etc.,  but  it  also  shows 
that  tt  was  not  for  'attendance  as  a  m^ber 
of  the  county  board  or  board  of  equalization,' 
and  It  was,  therefore,  made  without  any  au- 
thority of  law."  The  statute  In  relation  to 
the  compensation  of  county  commissioners  in 
force  when  the  order  In  that  case  was  made, 
and  quoted  in  the  opinion  of  the  supreme 
court,  provided  (section  6823,  Rev.  St  1881): 
"Tbe  county  commissioners'  fees  shall  be  as 
follows:  For  each  day's  attendance  as  a 
member  of  the  county  board  or  board  of 
equalization  each  commissioner  shall  receive 
three  dollars  and  fifty  cents."  This  was  su- 
perseded by  section  1  of  an  act  of  1880  (Acts 
1S8S,  p.  186;  section  6823,  Homer's  Bev.  St. 
1807;  section  7926,  Bums*  Rev.  St  1894),  en- 
titled "An  act  fixing  the  salaries  of  county 
commissioners,"  etc.,  said  section  1  being  as 
follows:  "That  the  county  commissioners  of 
this  state  shall  each  receive  for  their  services 
as  such  commissioners  for  each  day  engaged 
In  the  discharge  of  their  duties,  the  sum  of 
three  dollars  and  fifty  cents:  provided,  that 
In  counties  where  the  population  shall  exceed 
one  hundred  thousand  as  shown  by  the  last 
census,  such  commissioners  shall  each  receive 
in  lieu  of  such  per  diem,  the  sum  of  eighteen 
hundred  dollars  per  annum,  to  be  paid  out 
of  the  cotmty  treasury."  It  Is  claimed  for  the 
appellee  that  the  difference  In  the  terms  of 
the  existing  statutory  provision  in  relation 
to  the  compensation  of  county  commissioners 
and  that  which  It  superseded  should  dlstin-. 
gulsh  the  case  at  bar  from  a  case  involving 
on  application  of  the  superseded  statute. 
While  the  statute  In  its  present  form  entities 
county  commissioners  to  receive  the  desig- 
nated sum  for  their  services  as  such  commis- 
sioners for  each  day  engaged  In  tbe  discharge 
of  their  duties  as  such  commissioners,  they 
were  formerly  entltied  to  receive  the  same 
sum  for  each  day's  attendance  as  a  mem- 
ber of  the  county  board  or  board  of  equaltea- 
tlon.  The  later  statute  of  1880  does  not 
change  tbe  character  of  the  official  dutira  of 
the  commissioners,  and,  so  far  as  their  official 
powers  and  duties  remain  unchanged  by  stat- 
ute, the  services  f<«  which  they  may  receive 
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compensation  'as  officials  remain  the  same  aa 
under  the  earlier  statute.  So  far  aa  any  of 
the  serrlcea  rendered  by  the  appellee  on  the 
11  days  In  question  are  concerned,  no  statute 
has  been  pointed  out  to  na.  and  none  1&  found 
by  us,  except  snob  as  forbid  an  Implication 
that  the  rendering  of  such  serrlces  by  a  coun- 
ty commissioner  alone  or  Jointly  with  other 
commissioners,  when  not  participating  as  a 
member  of  the  county  board  In  a  lawful  ses- 
sion of  the  corporate  body,  entitles  him  to 
any  compensation  therefor  from  the  coimty. 
If  differences  exist  between  the  county  com- 
missioners and  the  county  officer  who  alone 
has  authority  to  call  the  board  to  meet  in 
special  session,  the  determination  by  that  of- 
ficer of  the  qnestion  whether  or  not  the  pub- 
lic Interests  demand  that  such  a  meeting  be 
convened,  baring  been  committed  by  statute 
to  him,  Instead  of  the  commissioners,  or  any 
of  them,  cannot  be  reversed,  or  set  aside,  or 
Ignored  by  them,  or  any  of  them.  They  can- 
not, while  in  lawful  session,  prepare  for  cir- 
camventlng  such  determination;  and  cannot, 
whether  In  lawful  session  or  not.  In  effect  con- 
tract with  themselves  to  render  unofficial 
service  under  a  pretense  of  a  delegation  of 
their  official  authority  as  a  board  to  the  indi- 
vidual members  thereof.  The  services  In  dis- 
pute not  having  been  rendered  by  the  commis- 
sioner In  discharge  of  his  duties  as  such,  he 
Is  not  entitled  to  compensation  for  them. 
The  Judgment  is  reversed,  and  the  cause  is 
remanded,  with  Instruction  to  state  concln- 
•ions  Qt  law  In  accordance  wltb  thte  <vliiloii. 


m  Ind.  App.  47C> 

UICKS  et  tL  T.  STBtVENSON.^ 
(Appellate  Court  of  Indiana.  Nov.  1, 18M.) 

Apfeai<— ONBcnoKS  ROT  Hadb  Bbu>w— Bau— 

What  Combtitctbs. 

1.  The  objection  that  general  averments  that 
plaintiff  comptied  with  all  the  terms  of  an 
agreement,' and  that  the  sale  therein  stipulated 
was  cuQsummated  at  a  sum  approved  by  de- 
fendants, are  not  a  sufficient  snowiDg  of  per> 
formaDce,  will  not  be  considered,  where  made 
for  the  first  time  on  appeal;  oo  material  aver-' 
ment  being  entirely  omitted  from  the  com- 
plaint, 

2.  A  contract  of  sale  was  dniy  executed,  con- 
taining conditions  for  deferred  payments,  and 
for  assuming  debts.  Held,  that  the  sale  was 
"consnmmuted,"  so  as  to  entitle  the  aseut  to 
commissions  for  effecting  it,  although  the  cov 
ditions  were  never  complied  with. 

Appeal  from  circuit  court,  Blkhart  county; 
L.  W.  Vail,  Special  Judge. 

Action  by  MUton  L.  Stevenson  agafnat  J.  BL 
BUcks  and  E.  Q.  Gllman.  There  was  a  Judg- 
ment for  plaintiff,  and  from  the  Judgment* 
and  an  order  denying  a  new  trial,  defendants 
appeal  Affirmed 

Dodge  &  Hubbeli,  for  appellants  C2iamber> 
lain  &  Turner,  for  appellee. 

HENLEY,  a  J.  Appellants  were  on  the 
28d  day  of  April.  1896,  the  owners  of  one- 
baif  of  the  ca|>ltal  ato^^  of  the  Uopie  ifilectrlQ 


Light  &  Power  Company,  a  eorporatlou  doing 
business  In  the  city  of  Elkhart,  Ind.,  and  up- 
on that  day  entered  Into  the  following  con- 
tract with  appellee:  "This  agreement,  made 
this  22nd  day  of  April,  1896,  between  MUton 
Stevenson,  of  the  city,  of  Elkhart,  county 
of  Elkhart,  state  of  Indiana,  party  of  the  first 
part,  and  J.  B.  Micks  and  E.  Q.  Gilman,  also 
of  said  city  of  Elkhart,  parties  of  the  second 
part,  witnesseth:  That,  for  and  In  considera- 
tion of  the  covenants  herein  by  the  parties  of 
the  second  part,  said  party  of  the  first  part 
agrees  to  negotiate  a  sale  to  one  Carroll  Col- 
lins, of  Champaign,  In  the  state  of  Illinois,  of 
a  one-half  Interest  m  the  Home  Electric  Light 
&  Power  Co.,  a  corfwratlon  doing  business  In 
the  said  city  of  Elkhart;  said  one-half  Inter- 
est being  owned  by  said  parties  of  the  second 
part  hereto.  It  la  agreed  that,  upon  the  con- 
summation of  said  sale  at  a  sum  first  to  be 
approved  and  accepted  by  the  parties  of  the 
second  part,  that  the  said  parties  of  the  sec- 
ond part  shall  pay  to  said  party  of  the  first 
part  the  sum  of  one  thousand  dollars  (f 1,000). 
In  witness  whereof,  we  have  hereunto  set  our 
hands  this  day  and  date  first  above  mention- 
ed. Milton  L.  Stevenson,  Party  of  the  First 
Fart  J.  E.  MickB,  E.  G.  Gllman,  Parties  of 
the  Second  Part"  Appellee's  complaint  la 
founded  upon  this  contract  Said  contract 
Is  set  out  in  the  body  of  the  complaint,  and 
It  Is  alleged  that  appellee  duly  performed  aU 
the  covenants  and  agreements  upon  bis  part 
as  stipulated  In  the  contract;  that  he  nego- 
tiated a  sale  of  said  one-half  Interest  In  said 
stock  to  said  Carroll  Collins,  the  person  nam- 
ed In  said  agreement;  that  appellants  were 
the  owners  of  said  one-half  Interest  so  sold, 
and  that  said  sale  so  made  was  made  at  a 
price  approved  and  accepted  by  appellants; 
and  that  the  sum  of  $1,000  Is  due  and  unpaid. 
Judgment  Is  asked  for  $1,000.  Appellants  an- 
swered by  general  denlaL  There  was  a  trial 
by  jury,  and  a  verdict  for  $1,000  In  favx>r  of 
appellee.  Appellants*  motion  for  a  new  trial 
was  overmled,  and  Judgment  rendered  in  ac- 
cordance with  the  verdict  of  the  jury.  The 
assignment  of  errors  on  appeal  to  this  court 
questions  the  sufficiency  of  the  complaint, 
and  the  action  of  the  lower  court  In  overrul- 
ing the  motion  for  a  new  trial. 

The  complaint  is  attacked  for  the  -first  time 
upon  appeal,  and  counsel  for  appellants  in 
their  able  brief  nowhere  attempt  to  show  to 
this  court  or  contend,  that  a  material  aver^ 
ment  has  been  omitted  from  the  complaint 
It  Is  claimed  by  appellants'  counsel  that  the 
general  averments  that  appellee  compiled 
with  all  the  terms  of  the  agreement  npon  his 
part  and  that  the  sale  was  consummated  at 
a  sum  approved  and  accepted  by  appellants. 
Is  not  a  sufilclent  showing  of  performance  of 
the  terms  of  the  agreement  upon  the  i>art  of 
appellee,  but  that  appellee  should  have  stated 
what  he  did.  and  from  such  statement  o' 
facts  the  court  could  cohdude  whether  or  not 
he  bad  compiled  upon  his  paiit  with  the  terms 
of  the  coutracL  Without  dlsctiMUng  tUft  )naP> 

Digitized  by  Google 


IML) 


GARPENTEB  t.  OHICAGO  ft  £.  L  B.  CO.' 


493 


it!  of  appellanfB*  contention,  It  1b  enough  to 
oay  that  tbe  averments  of  appellee's  com- 
plaint -were  anfficlent  wider  wfaldi  tlie  court 
could  Trittaont  error  admit  proof  of  what  ap- 
pi^ee  actually  did  towards  the  performance 
of  the  conditions  Imposed  upon  him  by  the 
contract  It  Is  only  where  a  material  aver- 
meat  Is  «iUrely  omitted  from  a  complaint  that 
this  court  will  hold  the  complahit  bad  when 
attacked  for  the  first  time  upon  appeal.  This 
we  think  Is  the  correct  rale.  Assurance  Co. 
T.  Koontz,  17  Ind.  App.  54,  46  N.  B.  95,  and 
cases  there  cited. 

All  but  two  of  tbe  Tadooa  reasons  urged  by 
aroellants  In  their  motion  for  a-  new  trial 
are  waived  on  account  of  falling  to  discuss 
them  In  the  briefs  filed  In  this  court  The 
two  reaaons  discussed  relate  to  the  giving  ot 
certain  instructions  to  the  jury,  and  tiie  ad- 
mission of  certain  evldoice.  Appellee  offered 
In  evidence  a  written  contract  between  tbe 
Home  Ellectrlc  Light  ft  Power  Company,  O. 
N.  Lambert,  and  tbe  appellants,  Micks  and 
Oilman,  as  parties  of  the  first  port,  and  the 
said  Carroll  Collins,  as  party  of  the  second 
part  This  contract  provided  for  tbe  sale  and 
transfer  to  said  Carroll  Collins  of  all  the  stock 
in  the  said  Home  Electric  Light  ft  Power 
Company.  It  further  provided  tiiat  said  Ctd- 
Uns  should  pay  the  sum  of  $2,000  casta  at  tbe 
time  of  tbe  execution  ot  the  cmtract  the 
payment  of  $8,000  on  or  before  tbe  15th  div 
of  December,  1896,  and  the  further  payment 
of  stated  amounts  at  stated  times  therein 
mentioned;  that  said  Collins  should  assume 
certain  existing  Indebtedness;  and  that  the 
stock  should  not  be  transferred  to  said  Col- 
Itns  until  the  $8,000  payment  which  was 
4ue  on  or  before  December  15,  1806,  had 
been  paid  by  him.  It  is  not  contended  that 
the  contract  was  not  duly  executed  by  all  the 
parties  thereto,  but  It  Is  claimed  by  appel- 
lants' counsel  that  no  sale  was  consummated 
under  tbe  contract,  because  It  was  condltlon- 
-al,  and  the  conditions  were  never  complied 
with  by  tbe  pnrcbaaer,  and  that  by  the  terms 
of  the  contract  no  sale  could  be  consummated 
prior  to  the  payment  ot  the  98,000  doe  De- 
cember 16,  1S96.  If  this  agreement  evidenced 
a  sale  of  the  stocA  of  appellants  to  said  Gar- 
roll  CoIIinB,  It  was  certainly 'competent  evi- 
dence upon  the  trial  of  this  cause.  Chancellor 
Kent  says,  "A  sale  Is  a  contract  for  the  trans- 
fer of  property  from  one  person  to  another 
for  a  valuable  consideration,  and  these  things 
are  requisite  for  Its  validity,  viz.  tbe  thing 
sold,  which  is  tbe  object  of  tbe  contract,  the 
price,  and  consent  of  the  contracting  par- 
ties." 2  Kent.  Comm.  468.  The  contract  of- 
fered In  evidence  was  a  contract  for  the  trans- 
fer of  property,  and  all  of  the  things  requisite 
fw  Its  validity  are  therein  recited.  The  con- 
ditions named  in  the  contract  make  it  none 
the  less  a  sale.  They  were  sacfa  conditions 
as  were  Imposed  by  tbe  seller,  and  agreed  to 
by  the  purchaser.  Tbe  ownership  and  eqnl- 
taUe  title  to  thj  property  described  In  the 
•contract  passed  to  tbe  said  Carroll  Collins. 


The  sale  was  complete,  and  appellee  could 
have  nothing  to  do  with,  or  control  tai  any 
manner,  tbe  terms  thereof,  or  the  conditions 
Imposed  upon  the  tmjer.  In  the  case  of 
Beardsley  v.  Beardsley,  138  17.  B.  262,  11 
Sup.  Ct  SiS,  tbe  appelant  bad  signed  imd 
delivered. to  appeUee  a  paper  In  the  follo^rtng  . 
words:  "I  h«ld  of  the  stock  of  the  Washing- 
ton ft  Hope  Ballwi^  Oimpany  $33,250.  m 
1,860  shares,  which  la  sold  to  Paul  F.  Beards- 
ley [tbe  appeillee],  and  which,  though  standing 
in  my  name,  belongs  to  him,  subject  to  a  pay- 
ment <a  $8,000,  with  Interest"  It  was  held 
in  tbe  above-cited  case  that  the  equitable  ti- 
tle and  ownership  ct  tbe  stock  passed  to  the 
party  to  whom  tiie  paper  was  delivered,  with 
a  reservation  of  tbe  titie  by  the  fonner 
as  security  for  tbe  purcluse  money.  See  21 
Am.  ft  Eng.  Bnc  Law,  p.  488. 

The  question  of  whether  or  not  appellee  was 
Instrumental  In  effecting  the  sale  as  evidenced 
by  tbe  contract  under  consideration,  and 
whetiur  such  sale  grew  out  €t  tbe  contract 
upon  which  appellee's  actlcm  was  founded^ 
was  a  questl<m  for  tiie  jury,  and  was  decid- 
ed adversely  to  appellants.  The  instructions 
complained  of  Vy  appellants,  we  think,  stated 
tbe  law  correctiy.  We  find  no  earn  to  tiie 
record.  Judgment  affirmed. 


(21  Ind.  App.  88) 

CARPENTER  et  aL  v.  CHICAGO  ft  SI.  L 
R.GO. 

(AppeUate  Court  of  Indiana.    Oct  27,  1898.) 

ACCIDK5T  iNSDRAirCB  —  EhPLOTBR  AS  IHBDBBD— 

Bbnifit  or  Emplote—Actiokb. 
A  contract  signed  by  an  inanrance  com- 
pany and  defendant  railroad  company  certified 
that  decedent  was  insnred  against  accidents  so 
long  as  he  remained  In  the  employ  of  defendant, 
and  that  the  contract  was  made  in  accordance 
with  the  policy  issaed  by  the  insurance  com- 
pany to  detendant  for  the  benefit  of  its  em- 
ploy^. The  complaint  alleged  the  taking  out 
of  a  policy  by  defendant,  the  deduction  -of 
monthly  premiuma  from  decedent's  wages,  and 
the  injury.  It  was  not  alleged  that  the  wages 
dedncted  were  not  applied  by  defendant  to  the 
payment  of  preminma  to  the  insurance  com- 
pany, or  that  defendant  received  or  retained 
moneys  from  the  insurance  company  due  the 
estate  of  decedent  under  the  policy.  Held,  that 
defendant  was  not  liable,  since  decedent  waa 
the  third  party  for  whose  benefit  tbe  insur- 
ance was  taken  out,  and  hence  bis  estate  could 
enforce  the  contract  against  the  insurance  com- 
pany. 

Appeal  from  circuit  court.  Clay  county;  S. 
M.  McOregor.  Judge. 

Action  by  Mary  E.  Carpenter  and  other& 
against  the  Chicago  ft  Eastern  IlllnolB  Rail- 
road Company  and  another  on  a  contract  oT 
insurance.  From  a  judgment  rendered  on 
sustaining  a  dunurrer  by  defendant  railroad 
company,  plaintiffs  appeal.  Afflnued. 

E.  S.  H(fiU^y  and  Frank  A  Homer,  for  ap- 
pellants. George  A.  Knight  and  W.  H.  Ly- 
ford,  for  appellee. 

HENLBT,  aj.  The  only  error  assigned  by 
appellnnts  In  this  cause  is  that  the  lower 
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conrt  erred  In  instatnii^  appellee*!  demur* 
rer  to  mipellaBts'  complaliit  Appellanta  are 
the  only  hein  of  one  Emanuel  Carpenter,  de- 
ceaKd.  and  aie  the  children  and  widow  of 
Bald  Emannel  Carpenter,  deceased,  whose  es- 
tate was  settled  without  admlntitration.  This 
action  was  bronght  against  the  appellee  and 
the  American  Oasnalty  ft  Insnranoe  Ocuu- 
pany.  Appellee  KppetueA  and  separately  de- 
murred to  the  complaint,  stating  as  caase  that 
the  complaint  did  not  state  facts  snffldent  to 
constltnte  a  canse  of  action.  This  demnrrer 
was  sostiUned  by  the  lower  conrt,  and,  appel- 
lants refusing  to  plead  fDrther.  judgment  up- 
on demurrer  was  rendered  in  faTor  of  apfiel- 
lee. 

The  complaint  li  npon  a  written  ocmtract, 
and  iB  In  one  paragraph.  It  alleges  the  death 
of  Emanuel  Carpenter,  the  settlement  of  his 
estate  without  administration,  and  that  appel- 
lants are  his  heirs,  and  only  heirs  at  law.  It 
alleges  that  a  certain  contract  was  executed 
by  all  of  the  parties  to  this  action,  and  makes 
the  said  contract  a  part  of  the  complaint.  This- 
contract  is  In  the  following  words:  "This  is 
to  certify  that  Emanuel  Carpenter,  Sec  26, 
Coal  Bluff,  is  Insured  by  the  American  Cas- 
ualty Insurance  and  Security  Company  of 
Baltimore,  Hd.,  against  aceldent  resulting  In 
bodily  Injnry  or  death.  By  the  terms  of  the 
policy  the  above-named  person,  ao  long  as  he 
remains  an  employ^  of  the  Chicago  ft  Eastern 
Illinois  Railroad  Company,  will  receive 
through  the  paymaster  of  that  railroad  com- 
pany In  case  of  accident,  however  and  when- 
ever liappenlng  between  the  date  hereof  and 
the  first  day  of  May.  1893.  the  following  ben- 
efits: (1st)  For  accidental  Injury  not  result- 
ing In  death,  one-half  of  his  usual  wages, 
during  disablement,  if  not  more  than  fifty  (50) 
weeks;  also,  doctor  bills.  (2nd)  For  acciden- 
tal Injury  resulting  in  bis  death,  his  legal  rep- 
reseDtatlves  will  receive  one-half  of  hfs 
usual  wages  for  one  year,  and  doctor  bills 
and  funeral  expenses.  The  above  benefits 
will  not  accrue  to  said  person  except  for  ac- 
cidents sustained  while  he  is  In  the  employ  of 
the  Chicago  &  Kastem  Illinois  Railroad  Com- 
pany, and  only  between  this  date  and  the  first 
day  of  May,  1893.  No  benefits  will  accrue 
hereunder  for  any  accident  occurring  as  the 
result  of  a  riot  or  other  riolatiou  of  the  law. 
This  certificate  Is  Issued  In  accordance  with 
the  policy  of  insurance  Issued  by  the  Ameri- 
can Casualty  Insurance  and  Security  Com- 
pany to  the  Chicago  &  Eastern  Illinois  Rail- 
road Company  for  the  benefit  of  its  em- 
ployees. Dated  at  Chicago,  Ills.,  this  1st  day 
of  July,  1892,  tSigned]  American  Casualty 
Insurance  &  Secnrity  Co.,  W.  E.  Mldgley, 
President.  Chicago  &  Bastem  Illinois  R.  R. 
Co.,  by  Charles  H.  Rockwell,  GJen'l  Supt."  It 
Is  further  alleged  that  a  certain  policy  of  In- 
surance written  by  appellee's  co-defendant 
was  taken  out  by  appellee  for  the  benefit  of 
Its  employes,  and  that  the  premium  paid  for 
said  policy  was  collected  from  said  employte 
by  appellee  retaining  a  stated  amount  out  of 


the  mcmthly  wages  of  each  Insured  employe; 
that  appellants'  decedent  was  one  of  appel- 
lee's employes,  and  that  appellae  retained  oat 
of  his  monthly  wages  ttie  snm  of  f2  per 
month,  which  went  Into  the  treasury  of 
pellee,  to  pay  for  said  Insurance:  that  appel- 
lants* decedoit  was  accidentally  Injured  while 
In  the  employ  <a  appellee,  and  In  the  line  of 
his  said  employment,  and  that  said  accidental 
Injury  occurred  during  the  term  of  said  In- 
surance, and  that  from  such  Injury  he  was 
wboDy  disabled,  and  lingered  a  long  time, 
and  finally  died  as  a  result  thereof;  that  the 
wages,  doctor  bills,  and  other  moneys  which 
said  contract  and  policy  of  insurance  provid- 
ed should  be  paid  on  tiie  happening  of  Hie 
events  related  In  the  complaint  have  never 
been  paid.  Judgment  tor  9400  Is  demanded. 

Does  the  complaint  state  facts  sufficient  to 
create  a  liability  upon  the  part  of  the  appel- 
lee? We  are  unable  to  find  in  the  complaint 
any  averment  charging  appellee  with  a 
breach  of  any  contract  declared  upon,  or  the 
breach  of  any  duty  owing  to  appellants  or 
their  decedent  It  la  not  charged  timt  the 
moneys,  or  any  part  ,thmofj  which  appose 
deducted  from  decedent's  wages,  was  not  ap- 
plied to  the  payment  of  premiums  due  from 
bim  to  appeUee'a  co-defendant;  neithv  is  It 
charged  that  appellee  received  and  retained 
any  moneys  from  the  said  insmuice  company 
which  were  due  appellants  under  the  pitdlcy 
taken  out  for  the  benefit  of  Bmanuel  Car- 
penter, deceased.  It  Beems  dear  to  us  that 
this  action  cannot  be  maintained  i^ainst  ap- 
pellee. There  was  no  contract  of  insurance 
between  appellee  and  Bmanuel  Carpenter. 
The  etmtract  of  Insurance  was  entered  Into 
between  appellee  and  Its  co-defendant,  and 
was  for  the  benefit  of  said  Emanuel  Carpen- 
ter; he  accepted  its  terms,  and  paid  to  ap- 
pellee  the  amounts  necessary  to  Insure  blm 
the  benefits;  he  was  the  third  party  for 
whose  benefit  the  contract  was  made;  and, 
under  the  well-settled  rules  of  law  as  an- 
nounced by  the  decisions  of  our  supreme 
court,  be,  or  bis  heirs  In  case  of  his  death, 
could  enforce  the  contract  against  the  Insur- 
ance company,  if  his  injury  was  such  a  one 
as  wonld  bring  him  within  the  provisions  of 
the  poUcy.  Dunlap  v.  McNeil.  85  Ind.  816; 
Devol  V.  Mcintosh,  28  Ind.  B29;  Iflller  t. 
BllUngsley.  41  Ind.  489. 

We  find  no  mcot  in  flw  reoovd.  Judgmut 
affirmed. 

m.  lod.  App.  ioi> 

ORIH  V.  ADKIN8  et  aL 

(Appellate  Court  of  Indiana.   Oct  28,  1888.) 

Public  OrriosHs— Authohitt — Executioh— Coir 
LATBRiL  Attack— Costs. 

1.  Authority  of  one  acting  as  justice  of  the 
peace  under  an  appointmmt  cannot  be  questioned 
in  replevin  for  goods  levied  on  oader  jadgment 
rendered  by  him. 

2.  That  an  execution  Is  for  five  cents  more 
than  the  judgment  does  not  render  it  void,  or 
subject  to  collateral  attach. 
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3.  Costs  In  replevin '  agBlnst  a  marshal  and 

I'xectiUon  creditor  for  g«>d8  taken  on  the  exe- 
cution cannot  be  recovered  aRalnst  the  eiecn- 
tiou  creditor,  it  appearing  ^at  the  pn^)erty 
\rna  detained  by  tbe  marshal,  and  that  the  ex- 
ocution  creditor  never  had  posfiefision  thereof, 
and  it  not  appearing  that  he  advised  the  levy 
thereon,  or  had  demand  made  on  him  therefor. 

Appeal  from  circuit  court.  Greene  county; 
WlUlam  W.  M offett,  Judge. 

R^IcTln  by  William  W.  Grim  against 
Charles  0.  Adklna  and  another.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Geo.  O.  Sample,  for  a^Dellant  H.  0.  Shaw, 
f  appellees. 

G0318TOCK.  J,  Appellant  (plaintiff  below) 
brongbt  tblB  action  against  appellees  to  re- 
cover  poasesalon  of  certain  personal  property 
which  he  alleged  they  wrongfully  withheld 
from  bhn.  An  lasne  having  been  formed  by 
general  denial,  at  the  request  of  appellant  the 
court  made  a  special  finding  of  fftcts,  and 
stated  Its  coiic1im1(hu  of  law  thereon.  Ap- 
iwllant  ezeepted  to  sncb  special  finding  of 
facta.  A  motion  for  a  new  trial  was  oTer* 
ruled,  and  Judgment  rendered  against  ap- 
pelant The  erran  assigned  are:  (1)  That 
tbe  court  erred  In  its  conduslons  of  law  up- 
on the  apectal  finding  of  facts;  the  cou^t 
«cred  in  rendering  judgment  on  the.  special 
finding  of  facta  and  conclusions  of  law 
a«aliut  asoeUant 

The  court  found  that  at  the  December  term, 
18B8,  of  the  board  of  commissioners  of  Greene 
county,  Danlti  A.  Foster,  was  duly  appointed 
«  Justice  of  the  peace  for  Jefferson  township 
of  said  county,  to  flU  a  vacancy  of  such  office 
In  said  township;  that  In  January,  IBQA,  he 
qualified  aa  such  Justice  of  the  peace  pursu- 
ant to  smA  appointment;  that  at  tbe  general 
dectlon  held  hi  NoT^mber,  iSQi,  said  Foster 
was  duly  dected  s  Justice  of  the  peace  for 
aald  township,  but  that  be  did  not  qualify 
after  said  election  as  auch  Justice  ot  tbe 
peace,  bat  continued  to  discharge  the  func- 
tion* of  said  office  under  said  appointment; 
that  after  said  electton,  and  while  said  Fos- 
ter was  so  acthig,  Seytxat  (vegtmee}  brought 
suit  before  said  Justice  ot  the  peace  against 
William  Grim  (appellaut)  for  the  possession 
«f  real  estate,  and  damages  for  Its  detention, 
which  cause  was  tried,  and  resulted  In  a 
Judgment  In  favor  of  Seyfort  for  the  posses- 
sion of  said  real  estate  and  five  dollars  dam- 
ages for  the  detoition  of  the  possessbm  there- 
of, and  for  costs;  that  thereafter  said  Fos- 
ter, acting  as  such  justice  of  the  peace.  Is- 
sued a  writ  of  possesirion  and  execution  on 
said  Judgment  to  Adklns,  the  duly<qnallfled 
.and  acting  marshal  of  the  incorporated  town 
«f  Wortbington,  In  said  county,  commanding 
him  to  make  tlie  said  aum  of  five  dollars 
damages,  with  Interest  and  costs  accrued  In 
said  cause.  Adklns  levied  on  the  good^  set 
«ut  In  tbe  complaint  to  .satisfy  said  writ, 
whereupon  appellant  Instituted  this  action 
to  replevin  the  same.   Apswllant'a  theory  la , 


that  Foster  was  not  a  Justice  of  the  peace 
when  he  rendered  the  Judgrment;  that  he 
"could  not,  under  his  appointment,  hold  over 
after  the  election;  and  that,  as  he  did  not 
qualify  after  his  election,  be  could  not  hold 
by  virtue  of  the  election,  and  that  thereupon 
his  acts  were  void,  and  that  the  acts  of  Ad- 
klns were  also  void  so  far  as  they  related  to 
said  execution.  Counsel  for  appellees  con- 
tend that  the  question  thus  raised  cannot  be 
considered  on  this  appeal,  for  the  reason  that 
the  right  to  a  public  office  cannot  be  tried  In 
an  action  In  replevin.  Upon  the  subject  of 
replevin  it  Is  stated  in  20  Am.  &  Sng.  Enc. 
l>aw,  at  page  1017,  that  neither  the  right  to 
an  office,  the  constltutloDallty  of  a  statute, 
nor  the  regularity  and  sutBciency  of  an  exe- 
cution can  be  tried.  In  Baker  v.  Wambaugh, 
09  Ind.  312,  It  is  held  that  the  right  of  a  Jus- 
tice of  the  peace,  acting  under  color  of  ap- 
pointment to  flU  a  vacancy,  cannot  be  ques- 
tioned by  a  suit  to  enforce  tbe  collection  of 
a  Judgment  by  him  rendered.  In  Gumberto 
T.  Express  Co.,  28  Ind.  181,  It  Is  held  that, 
where  one  Is  In  tbe  exercise  of  an  office  In 
which  tbe  public  la  concerned,  his  authority 
as  an  officer  in  tbe  performance  of  official 
acts  can  only  be  questioned  In  a  direct  pro- 
ceeding to  contest  his  right  to  hold  the  office. 
See,  also,  Desmond  v.  McCarthy,  17  Iowa, 
525;  Crelgbton  v.  Piper,  M  Ind.  182;  Mc- 
Instry  r.  Tanner,  9  Johns.  185;  Potter  v. 
Lutber,  8  Johna  431;  Reed  T.  GlUet  12 
Johns.  296;  Parker  v.  State.  188  Ind.  ITS,  82 
N.  B.  89S,  and  63  N.  B.  119;  Mowbray  t.  States 
88  Ind.  824.  In  Wlloex  t.  Smith.  6  Wend. 
234,  the  court  says:  "An  individual  coming 
into  office  by  color  of  an  Action  or  appoint 
ment  Is  an  officer  de  fftcto,  and  his  acta  In  re- 
lation to  the  public  m  third  persona  are  valid 
nntll  he  la  removed,  although  it  wHt  be  con- 
ceded that  hUi  dectkm  or  ai^ntment  was 
illegal."  Fostw  was  acting  as  JnatiOB  of  the 
peace  under  an  appolntmott,  and  It  Is  clear 
that  bis  authority  cannot  be  qnestUmed  in 
this  inroceedlng. 

Appellant's  connsel  farther  contend  liut 
because  an  execution  for  a  greato:  amount 
than  the  Judgment  was  Issned.  it  was,  there- 
fore, void,  and  can  be  attaclced  collaterally.. 
The  special  finding  shows  that  the  Judgment 
was  for  IC  and  costs  taxed  at  $18.20,  while 
tbe  execution  commanded  the  officer  to  make 
the  sum  of  VI  the  amount  of  the  Judgment, 
and  costs  taxed  at  fl8.25.  In  8  Enc  PL  & 
Prac.  p.  429,  upon  this  question  the  law  is 
thus,  aa  we  think,  correctly,  stated;  "A  va- 
riance in  amount  lietween  the  execution  and 
a  Judgment  "which  is  not  sufficient  to  destroy 
the  identity  of  the  Judgment  on  which  the 
writ  issued  does  not  render  the  writ  void, 
but  voidable  only,  especially  when  the  va- 
riance is  dne  to  clerical  error,  or  to  miscalcu- 
lation of  the  amount  remaining  due  on  the 
Judgment;"  citing  many  decislona  The  er- 
ror In  said  writ  la  not  sufficient  to  destroy 
the  Identity  of  the  Judgment. 

Appellant's  counsel  further  contend  that  the 


Digitized  by  Google 


496 


n  NOBTHBASTBBN  BBPOBTBB. 


court  erred  In  Its  fifth  and  MTenth  c(niclu- 
■loni  of  law.  The  fifth  conclusion  of  law  la 
aa  follows:  "Plaintiff  should  recover  costs 
np  to  the  retam  to  plaintiff  by  defendant  Ad- 
klna  of  the  Items  of  property  mentioned  hi 
finding  No.  10^'*  Said  finding  10^  was,  In 
anbstance,  that  on  the  23d  day  of  Angust, 
1886.  defendant  Adklns  delirered  orer  to  the 
possession  of  said  Grim  certain  articles  of 
property  therein  mentioned  since  the  date  of 
levy.  The  court  found'  that  defendant  (ap- 
pellee) was  entitled  to  hicHi  the  remslndor  of 
the  goods  under  the  writ  The  court  prop- 
erly. In  Its  discretlooi;  made  a  division  of  the 
costs.  The  seventh  conclusion  reads  as  fol- 
lows: 'l^t  defendant  Seyfort  should  re- 
cover bis  coats  against  the  plaintiff,  and  that 
the  plaintiff  should  take  nothing  against  de- 
fenduit  Seyfort"  The  findings  sbow  that 
tiie  property  was  detained  by  Adklns;  that 
demand  was  made  on  him  for  possession  of 
the  property  before  the  commencement  of 
this  suit;  that  Seyfort  at  no  time  had  pos- 
session In  person  of  any  part  thereof.  Nor 
do  the  findings  show  ^t  Seyfort  advised  the 
levy  to  be  made  oh  the  goods,  .nor  was  any 
demand  made  on  btan  for  them.  We  find  no 
error  for  which  the  judgment  of  the  lower 
court  Should  be  reversed.  Judgment  af- 
firmed. 


(Zl  lod.  App.  MG) 

BLUMENTHAL  et  a1.  v.  STATE,  i 

(Appellate  Court  of  Indiana.    Oct  28,  1888.) 

HienwAt— Oir  Railroad  Hiobt  Of  Wat— Ad- 
TBRSB  Ubbr. 

1.  A  highway  may  be  acquired  by  advene 
user  on  a  railroad  right  of  wa;  parallel  with 
the  railroad. 

2.  Uointernipted  ase  by  the  public  of  a  road 
continnoualy  for  20  years  consutates  It  a  high- 
way. 

Appeal  from  circuit  court,  Lake  county; 
John  H.  GUIett,  Judge. 

August  Blumenthal  and  others  were  con- 
victed of  obstructing  a  highway*  and  apiwaL 
Affirmed. 

N;  O.  Boss  and  Geo.  O.  Boss,  fbr  appet 
lants.  T.  S.  Fancher,  Thos.  J.  Heard,  and 
O.  J.  Bruce,  for  the  State. 

BOBIMSON,  J.  This  cause  was  transfer- 
red  to  this  court  by  the  snprrane  court  Ap- 
pellants were  tried  and  convicted  tor  obstruct- 
ing a  public  highway.  The  only  error  assign- 
ed Is  the  overruling  of  the  modon  for  a  new 
trial.  A  new  trial  was  asked  because  the 
finding  of  the  court  was  contrary  to  the  law 
and  the  evidence.  The  highway  In  question 
lies  within  the  right  of  way  of  the  Pittsburgh, 
Cincinnati,  Chicago  &  St  Louis  Railway  Com- 
pany, and  parallel  to  the  track;  and,  ff  a 
highway  exists  at  the  place  in  question.  It 
was  established  user.  It  Is  argued  by  coun- 
sel that  the  land  in  controversy,  having  been 
appropriated  for  and  used  by  Uie  railway 
company  for  Its  right  of  way,  cannot  be  ap- 
propriated,  either  directly  or  IndbKcOy,  <or< 

*  RabMrlDC  danled. 


another  and  different  use.  But  this  question 
has  been  decided  adverstiy  to  appellant  In  the 
case  <a  Pittsburgh,  O,  a  &  St  L.  By.  Co.  v. 
Town  of  Crown  Point  (Ind.  Sup.)  60  N. 
741.  In  tbat  case  the  court  said:  "One  prop- 
osition relied  uptni  by  the  appelant  Is  that 
having  appropriated  land  to  Its  right  of  way 
and  station  grounds,  no  power  existed  to  takOr 
by  direct  proceeding,  any  part  tliereof.  later- 
ally, for  a  street  or  public  highway,  and  that, 
therefore,  no  right  existed  to  take  the  same 
IndliecUy,  as  by  nser  or  ertoppeL  It  Is  not 
doubted  that  lands  appropriated  to  one  pab- 
lie  ose  are  not,  in  the  absence  of  special  au- 
thority, subject  to  condemnation  toe  another 
and  Inconsistent  public  ose.  ^is  case,  how- 
ever, presents  no  quratlon  at  variance  with 
this  doctrine.  The  question  here  Is,  can  a 
railroad  company,  holding  property  for  the 
uses  of  a  railway,  part  with  the  same  for  an- 
other public  use?  That  it  may  do  so  by  ex- 
press grant  is  not  doubted.  That  the  doc- 
trine urged  Is  for  the  protection  of  the  bolder 
of  the  first  public  use  is  certain.  That  the 
railroad  company  may  waive  this  protection 
seems  equally  certain;  and.  If  It  may,  Just 
why  the  company  Is  not  bound  by  the  prin- 
ciples of  waiver  and  estoppel,  under  which 
the  Individual  may  simender  his  lands  to  the 
euement  of  a  street  or  hlghwaj  arising  from 
adverse-  user, '  It  Is  difficult  to  see.  That  one 
public  ase  may  be  lost  by  user  or  dedication 
to  Another  has  been  directly  decided.  Board 
V.  Hnff,  81  Ind.  883;  Easley  ▼.  Railway  Co., 
118  Ho.  236,  20  8.  W.  1073;  Turner  v.  Ball- 
road  Co.,  146  Mass.  488,  14  N.  B.  827." 

The  only  remaining  question  a^ed  Is  thm 
snfflciency  of  the  evidence.  There  was  evi- 
dence tiiat  the  public  bad  ctmtlnnonsly,  with- 
out Interruption,  used  the  road  In  question 
as  a  highway  for  more  than  20  years  prior  to 
the  obstruction  complained  of.  In  the  case  of 
Hart  V.  Trustees,  16  Ind.  220.  K  was  held  that 
the  uninterrupted  use  of  a  road  by  the  pubUe 
continuously  for  20  years  constituted  It  a  jub- 
11c  highway  of  an  undefined  width,  and  it 
was  limited  to  the  ^Idth  It  occupied  at  the 
end  of  the  20  years.  See  Board  v.  Hnff.  91 
Ind.  8S3.  There  Is  no  error  la  the  record. 
Judgment  affirmed. 

m  Ind.  App.  T4> 
KANE  et  al.  v.  SEFRIT  et  aL 
(Appellate  Court  ot  Indiana.    Oct  25.  1898l> 
Valub — Etidbkcb. 
The  fact  that  a  purchaser  of  aa  article, 
the  balance  of  the  purchase  price  of  which  he 
refuses  to  pay,  on  the  ground  that  it  was  not 
np  to  warraoty,  or  worth  more  than  bad  al- 
ready been  paid,  mortgaged  it  with  other  ar- 
ticles, does  not  tend  to  sbow  that  he  valued 
ft  at  the  price  paid,  there  being  no  representa- 
tion In  the  mortgage  as  to  the  value  of  any  of 
the  articles. 

Appeal  from  circuit  court  Daviess  county; 
D.  J.  Hefron,  Judges 

Action  by  Thomas  Kane  ft  Go.  against 
Charles  G.  Sefrit  and  others.  Judgment  for 
defendants.   Plaintiffs  appeal.  Affirmed. 


Digitized  by  Google 


HEKBT  T.  UOBEBLT. 


497 


G.  O.  Barton,  for  appellant!.   Gudlaer  ft 

Gardiner,  for  appellees. 

EBNLET.  0.  J.  The  appellants  In  this 
canse  filed  tbeir  complalot  In  one  paragraph 
upon  two  promissory  notes  executed  by  ap- 
pellees for  s  part  of  the  purchase  price  of  a 
certain  gas  en^ne.  Appellees  answered  In 
two  paragraphs.  The  first  paragraph  of  an- 
swer averred  that  the  notes  were  given  wlth- 
ont  any  consideration;  the  second,  that  the 
gas  engine  purchased  by  appellees,  and  for 
which  the  notes  tn  suit  were  executed  In 
part  payment,  was  not  such  an  eosrlne  as 
appellants  had  warranted  It  to  be;  that  the 
balance  of  tiie  purchase  price  other  than  the 
two  notes  In  controversy  had  been  p^d  by 
appellees  In  cash;  and  that  on  account  of 
the  defective  working  of  the  engine,  which 
Is  particularly  described  In  the  answer,  the 
said  payment  of  $100  Id  cash  was  In  fact  a 
full  consideration  therefor;  that  appellants' 
warranty  bad  failed,,  and  appdlees  demand- 
ed Judgment  In  their  favor.  A  reply  was 
filed,  denying  the  material  allegations  of  the 
answer.  It  was  upon  the  Issues  thus  form- 
ed that  a  Jury  In  the  lower  court  returned  a 
general  verdict  In  favor  of  appellees.  Ap- 
pellants moved  for  a  new  trial.  The  mo- 
tion for  a  new  trial  was  overruled,  and  judg- 
ment rendered  In  favor  of  appeUeea.  The 
overruling  of  appellants*  motion  for  a  new 
-trial  is  the  only  error  properly  assigned  to 
this  conrt  Under  this  specification  of  the 
assignment  of  errors,  appellants'  connsd  ar^ 
gne  two  qnestlons:  First  It  la  contended 
that  the  rerdlct  Is  not  sustained  by  the  evi- 
dence. We  find  from  a  careful  reading  of 
the  evidence  that  It  la  Tery  conflicting,  and 
that  much  evidence  was  Introduced  support- 
ing appellees*  second  paragrtiph  of  answer. 
The  rule  that  this  court  will  not  wel^  the 
evidence  Is  too  firmly  established  to  require 
a  citation  of  antborltles  to  sostaln  it  It  Is 
next  contended  that  the  lomr  oonrt  erred  In 
refuting  to  permit  appellants  to  tntroduce  In 
evidence  certain  diattel  mortgaga  cocecnted 
by  these  appelleM  to  third  parties  to  secure 
the  payment  of  debts,  In  irtileh  mort^ges 
the  gas  engine,  together  wtOi  a  large  amount 
of  other  chattels,  were  named  as  ttie  mort- 
gaged property.  Api)ellants'  counael  oon- 
tftnd  that  these  mortgages  tended  to  prove 
that  appellees  bad  mortgaged  the  gas  en- 
gine mentioned  In  the  second  paragraph  of 
answer  at  Its  fall  purchase  price.  In  neither 
of  the  mortgages  offered  in  erldence  Is  any 
value  placed  upon  any  specific  article  therein 
described,  and  nowhere  therein  la  any  repre- 
aentatlon  made  aa  to  the  value  of  the  gas 
engine  Included  In  the  chattels  mortgaged. 
We  are  unaMe  to  see  how  these  mortgages, 
executed  by  appellees.  In  any  manner  placed 
a  value  upon  the  gas  engine,  or,  for  Hiat 
matter,  upon  any  one  of  the  arttcles  de- 
scribed therein.  We  think  the  lower  court 
pnqterly  refnsed  to  admit  them  tn  evldnce. 
We  find  no  ecTOT.  Judgment  afBrmed. 
SlN.Bi.-82 


C23  tnd.  Ai>p.  MO 
HBNET  V.  MOBBRLT.  i 
(Appellate  Court  of  Indiana.    Nor.  1,  1898.) 
XiiBBL — Statbusitts  Cokditionaixt  Fhivtlbobd 

— HaUW— FiXSITT— EVIDBNOB— UAHAOBB. 

1.  Where  aa  alleged  libel  was  made  ondev 

anallSed  privilege,  plaintiff  must  prove  that 
le  publication  was  malldoas  and  without 

probable  cause. 

2.  A  school  trustee,  at  the  request  of  Us 
asBociates,  put  in  writing  certain  coarges,  that 
a  teacher  applying  for  reappointment  had 
claimed  wages  not  due  her,  and  knowingly 
made  false  statements  In  order  to  obtain  them. 
He  had  prevlonsly  said  or  writtot  nothing  derog- 
atory of  ner.  *DiXf  were  on  friendly  terms,  had 
never  liad  any  trouble,  and  had  always  met  eadi 
other  courteously.  udA  not  to  justify  a  finding 
that  the  charges  were  maliciously  made. 

8.  A  statement  In  writing  a  school  trustee 
to  his  associates.  Of  charges  against  a  teach- 
er's Integrity,  as  a  reason  for  not  re-employing 
her,  is  a  priTileged  communication. 

4.  In  order  to  hold  a  person  liable  as  tor 
falsely  and  mallcionsly  making  privileged 
statements  concerning  a  third  person,  It  is  et- 
sential  that  he  knew  they  were  false. 

5.  An  alleged  libel  in  the  guise  of  a  privl-. 
leged  commaQfcntion  by  a  school  tmstee  to  his 
associates,  protesting  against  the  employment 
of  a  certain  person  as  teacher,  which  did  not 
prevent  her  employment  and  was  not  commu- 
nicated to  any  other  persons,  and  did  not  ocn^ 
tion  any  financial  loss,  will  not  wammt  num 
than  nominal  damages. 

Black,  J.,  dissenting. 

Appeal  from  ehrcult  oonrt  Clay  oonnty;  B. 
M.  McGregor,  Judge. 

Action  MuT  R.  Mobniy  against  Jamea 
R.  Henry.  l%ere  waa  a  Judgment  for  plains 
tiff,  and  defendant  appeals.  Reversed. 

Willis  HIckam,  Wm.  B.  Harrison,  J.  0: 
Kobtnson,  George  A.  Knight  and  James  A. 
McNutt  for  appellant  I.  H.  Fowler,  D.  H. 
Downey,  John  R.  Bast  tti>d  HoDlday  ft  Byrd, 
for  appellee. 

WILEY,  J.  In  June^  1889,  appellant  waa  a 
member  of  Uie  board  of  school  tmatees  of  tiw 
town  of  Gosport,  and  was  Its  treasurer,  and 
had  been  for  many  years  prior  Uiereto.  Ap- 
pellee had  been  employed  by  said  school  trus- 
tees as  a  teacher  in  the  public  scbool  of  said 
town,  and  did  teach  therein  during  the  schoM 
year  <tf  1888  and  1889.  At  a  meeting  of  the 
board  held  on  the  2lBt  day  of  June,  1889.  eafl- 
ed  apectally  to  consider  the  application  of 
pellee  to  be  re-employed  for  the  next  ensuing 
echoed  year  as  a  teacher,  appellant  as  a 
member  of  said  board,  filed  a  written  protest 
against  ao  aniployinc  appellee.  The  majority 
of  said  board  refused  to  consider  the  objec- 
tions therein  urged  to  her  employment  and 
did  favorably  consider  appellee's  application, 
and  did  contract  with  her  to  teach  in  said 
school  fbr  the  next  ensuing  year.  After  such 
protest  was  filed,  and  appellee  was  r&«m- 
ployed  aa  indicated,  appellant  withdrew  the 
protest  filed  by  him,  and  locked  It  up  in  his 
safe,  until  he  was  required  by  tb6  court  to 
produce  It  for  inspection.  Appellant  did  not 
publish  w  circulate  said  protest  In  any  way 
other  than  to  submit  It  to  said  school  tmsteei, 
and,  when  It  was  submitted,  no  one  was  pcaa- 

■  RehsariDB  dralsd. 
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•Dt  tmt  flw  tbree  memben  of  lald  board.  It 
^pean  from  the  record  tbat,  at  a  proTloos 
meeting  of  said  board,  appellaot  stated  bis 
objection*  to  the  re-eoiployment  of  appellee, 
whlcb  objections  were  stated  orally,  anil  were 
Msentlally  the  same  as  those  embraced  In  the 
vrltten  protest  filed  June  21,  1889;  nnd,  at 
tbe  request  of  the  other  two  members  of  the 
said  board,  appellant  reduced  bis  ubjcc-tlons 
to  writing.  The  "protest."  as  It  Is  desigimted 
In  tbe  record,  Is  quite  lengthy;  but,  as  only  a 
certain  liart  of  It  Is  relied  upon  as  libelous, 
we  need  not  set  It  out  In  full  In  this  opinion. 
It  Is  headed  as  follows:  "Uosport,  lud.,  June 
21st  1SS9.  George  P.  Lee.  President,  A.  H. 
Wampler.  Secretary,  Gosport  School  Board — 
Gentlemen:  I,  James  R.  Henry,  treasurer  of 
said  school  board,  submit  the  followlug  as 
my  protest  against  the  employment  of  Mary 
Moberly  as  teacher  In  Gosport  school  for  the 
ensuing  year."  In  this  protest  the  appellant 
stated  seren  different  reasons  why  he  object- 
ed to  the  employment  of  appellee,  tbe  second 
of  which  Is  as  follows:  "(2)  For  claiming 
wages  not  due  her,  and  In  making  statements, 
which,  in  my  opinion,  she  knew  to  be  false, 
In  order  to  obtain  them."  Upon  this  language 
In  the  protest,  appellee  sued  appellant  for  li- 
bel, and  charged  In  her  complaint  that  said 
language  was  uttered  and  publislicd  by  filing 
It  with  said'  board,  etc.  As  to  the  publication 
toC  the^e  words  the  complaint  arers  that  they 
were  false  and  Iltwlous  and  without  probable 
cause,  and,  In  the  language  of  tbe  complaint, 
"theret>y  charging  and  intending  to  charge 
tbat  said  plaintiff  [appellee]  •  •  •  had 
willfully  and  corruptly  lied  concerning  the 
amount  of  money  due  her.  and  that  she  was  a 
liar."  The  cause  was  put  at  Issue  by  on  an- 
swer admitting  the  publication  of  tbe  words 
charged,  bnt  averring  that  they  were  true, 
•and  reply  Id  general  denial.  In  other  words, 
tbe  answer  was  a  Justification.  Appellant's 
motions  for  Judgment  In  his  favor  on  the 
■peclal  verdict,  that  the  court  render  Judg- 
ment In  favor  of  appellee  for  nominal  dam- 
ages only,  and  for  a  new  trial,  were  respec- 
tively overruled,  and  proper  exceptions  re- 
served. Tbe  assignments  of  error  challenge 
these  several  rulings;  also,  tbe  owrrullug  of 
appellant's  demurrer  to  the  complaint  and 
the  sufficiency  of  tbe  complaint. 

Tbis  Is  the  second  appeal  In  this  case.  See 
Henry  v.  Moberly,  6  Ind.  App.  490,  83  N.  E. 
981.  In  tbe  former  appeal  this  court  held 
that  the  communication,  or  the  "protest"  sued 
upon,  was  privileged.  In  tbe  former  appeal, 
the  Judgment  was  reversed,  because  of  the 
bisufllciency  of  tbe  complaint  Tbe  complaint 
was  tben  amended,  and  appellant  again  urges 
that  It  Is  still  InBuaiclent:  but  upon  a  careful 
examination  of  the  opinion  upon  the  former 
appeal,  we  think  that  tbe  objections  urged 
against  tbe  complaint  are  obviated  by  tbe 
amendroeots,  and  substantially  conform  to  tbe 
rule  announced  therein.  Hence  tbe  rule  ap- 
plies tbat  tbe  law  as  declared  In  the  former 
appeal  la  the  law  of  the  cue  In  a  lubae^nent 


appeal.  There  was  no  error  Id  ovarrullng  the 
demurrer  to  tbe  amended  complaint. 

The  other  alleged  errors  mny  be  considered 
together.  Before  further  discussing  the  anea* 
tlona  Involved,  we  deem  It  proper  to  state  la 
narrative  form  tbe  mntcrlal  facts,  as  shown 
by  the  special  verdict.  The  Jury  found  that 
appellee  was  a  school  teacher;  that  she  had 
taught  In  tbe  public  schools  itf  the  town  of 
Gosport  for  the  two  school  years  Immediate- 
ly preceding  June  20, 1889;  that  sbe  was  duly 
licensed  to  teach  the  ensuing  year;  that  the 
school  board  of  said  town  was  composed  at 
George  P.'  Lee,  A.  H.  Wampler,  and  appel- 
lant; that  Lee  was  president.  Wampler  aecn- 
tary,  and  appellant  treasurer,  of  said  board; 
that  oa  tbe  evening  of  June  20.  1889,  a  ma* 
Jorlty  of  said  board  voted  to  emidoy  appellee 
as  such  teacher  for  the  ensuing  year;  thai 
appellant  voted  for  another  persou  for  tbe 
same  position;  that  at  said  meeUog.  appe- 
lant stated  orally  to  said  board  bis  objectlbna 
to  the  employment  of  appellee;  tbat  th»eup- 
on  Wampler  and  Lee  requested  appellant  to 
put  his  objections  In  writing,  and  present  the 
same  at  a  snbseQuent  nueting;  that  appel- 
lant agreed  to  do  so,  and  a  meeting  of  said 
board  was  called  to  meet  at  the  residence  of 
Wampler  tbe  following  day,  at  1  o'clock  p. 
m.,  to  receive  and  consider  the  same;  that 
sold  board  did  meet  at  the  time  and  place 
designated,  In  the  parlor  of  the  residence  of 
said  Wampler;  that  at  said  meeting  thoe 
were  no  [arsons  present  bnt  the  members  oC 
said  board;  that  when  said  meeting  was 
called  to  order,  appellant  presented  bis  ob- 
jections In  writing;  tbat  one  of  the  membeES 
read  the  same  to  the  other  members  of  said 
board;  tbat  the  second  specification  of  said 
protest  was  as  follows:  "For  claiming  wages 
not  due  her,  and  making  statements  she  knew 
to  be  false  In  order  to  obtain  them;"  tbat  by 
the  use  of  such  words,  appellant  intended  to 
charge  that  appellee  willfully  and  corruptly 
lied;  tbat  he  thus  Intended  to  chai^  tbat  up- 
pellant  was  a  liar;  that  saM  language  so 
written  and  published  was  to  gratify  a  feel- 
ing of  personal  111  will  and  revenge  entertain- 
ed by  appellant  towards  appellee;  that  be 
wrote  and  published  said  language  with  a  cor- 
rupt motive,  to  Injure  tbe  good  name  of  the 
appellee;  that  he  did  so  In  bad  faltb;  that 
he  knew  It  was  untrue;  that  the  words  were 
written  and  published  maliciously,  ti>  Injnie 
the  appellee:  that  the  said  language  was 
without  probable  cause;  that  siipcllee  did 
not  ask  or  claim  of  said  board  more  money 
than  was  due  to  her;  that  at  tbe  end  of  tbe 
school  year  1S8S~89,  there  waa  due  her  $86, 
which  appellant  paid  to  her  on  or  about  May 
20,  1888;  that  for  teaching  In  said  school, 
sbe  was  to  receive  $35  per  month;  that  tbe 
language  sued  on,  and  contained  In  tbe  state- 
ment filed  with  said  hoard,  was  written  by 
appellant  for  the  purpose  o(  reading  to  Lee 
and  Wampler,  as  members  of  said  board:  that 
June  21,1889^  had  been  fixed  tor  finally  hearing 
and  dtferralnlnc  appdleo**  aoDllcatlon  to  taadi 
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In  tbe  GoBport  fcbool*;  tbftt  saM  meeUns  was 
called  for'tbe  expreaa  purpose  of  enabling  tlie 
appellant  to  file  a  written  statement  of  his  rea- 
sons and  objections  against  the  fnrttaer  em- 
ployment of  appellee,  and  for  the  purpose  of 
considering  the  objection's  by  ^n^ellant;  that 
the  only  pubUcation  of  said  objections  by  ap- 
pelant was  made  to  said  Lee  and  Wampler, 
while  said  school  board  was  In  session,  ccmsld- 
erlng'said  application;  that  tbe  sole  purpose  of 
appellant  In  preparing  and  pnbllBhlng  the  lan- 
guage sued  on  was  to  make  known  to  the 
other  members  of  said  board  his  oldectltms  to 
the  fltneas  of  appeUee  to  bo  teach,  and  to  pre- 
TeiU  her  further  employment;  that  said  '*vco- 
test"  was  spared  1^  appellant  as  a  mem- 
ber of  aaid  school  board,  and  by  hlnr  ddlrered 
to  lioe  and  Wampler,  the  other  two  membas 
of  the  board,  while  aaid  board  waa'con'raied, 
as  bis  proteirt  against  the  furtha  oovloyment 
of  vpellee  as  a  teacher  In  said  sAool:  that 
the  three  members  of  said  board  were  the  on- 
ly persons  who  saw  or  heard  said  Instrument 
when  It  was  so  read  and  i^iUlshed;  that,  be- 
toTB  said  meeting  at  which  said  protest  was 
read,  Lee  and  Wampler  had  been  folly  in- 
formed as  to  the  contents  of  the  diarge  sued 
on;  that,  as  soon  as  aaid  ''protest"  was  so 
read  and  pubUshed,  the  said  Lee  and  Wam- 
pler at  once  decided  Uiat  aaid  chai^  did  not 
contain  anything  that  affected  the  Character 
or  fitness  of  ai^lee  to  teach  In  said  schools, 
and  did  then  and  there  eniploy  her  to  teach 
fOr  the  owning  year;  that  they  placed  her 
In  said  school  at  the  beg^niUng  of  the  follow- 
tng  school  year;  that  the  language  complained 
of  was  written  and  published  in  reference  to 
the  matter  ot  appellee's  knowledge,  and  the 
■claims  made  her  In  reCerence  to  the 
amount  of  wages  claimed  by  her  to  be  due  her 
at  tbe  time  of  her  settlement  with  appelant 
aa  treasurer,  at  the  end  of  the  sdiool  year 
of  188S-88;  that  immediately  after  said  pro- 
test had  been  pnUIshed,  aa  aforesaid,  appe- 
lant took  the  same  his  possession,  h>cked 
it  np  in  a  safe  in  hie  bank,  where  It  remained 
until  after  this  action  was  commenced,  when 
it  was  produced  by  order  of  court,  and  no 
otbw  person  or  persons  ever  saw  It;  that 
vrhea  appellee  made  her  final  settlemrat  with 
appelant  for  her  salaxy.  on  or  about  May  20, 
1880,  she  did  not  claim  or  assert  that  aihe 
was  to  recelTe  more  tban  $85  per  month;  and 
that  the  Instrument  containing  the  language 
sued  on  was  prepared  and  paUlshed  at  the 
request  of  Lee  and  Wampler,  as  m«Abers  of 
said  board. 

It  is  proper  to  say  here  that  the  complaint 
does  not  state  any  tacts  that  would  entitle 
appeltee  to  special  damages,  and  hence  bw 
right  to  recover  must  reat  upon  Uie  general 
aTormente  oC  her  complaint,  and  the  facts 
found  by  the  Jury,  if  such  facts  are  witiiln 
the  Issoes  and  shown  by  the  evidence.  The 
language  which  appeUee  has  made  the  basis 
of  her  action  Is  not  libelous  per  se,  and  only 
becomes  so  by  reason  of  the  Innuendo  cSiarged. 
It  having  been  held  in  the  former  appeal* 


and  we  think  correctly  M,  that  the  occasion 
npim  which  the  language  waa  publiahed  was 
one  (tf  qualified  privilege,  it  loUows,  under 
tbe  great  weight  of  antborltieb.  that.lt  was 
necessary  for  apjwllee  to  aUege  and  prove  that 
the  publication  was  malicious  and  without 
probable  cause,  to  entiUe  her  to  recover.  Up- 
on UUa  propoBitton,  we  cite,  without  quoting, 
tiie  case  of  Henry  v.  Moberly,  supra,  where, 
In  an  exhaustive  opinion,  manyanthorttles  are 
cc^lected,  and  the  subject  ably  discussed.  To 
better  understand  the  mwits  of  the  contro- 
versy here  i^resented,  we  deem  it  necessary 
to  state  some  facts  disclosed  by  tbe  evidence 
which  do  not  clearly  appear  from  the  qwdal 
ver^ct  The  language  used  in  ttie  protest 
which  a^llee  has  singled  out  as  her  cause 
of  action,  as  claimed  by  appelant;  had  its 
origin  In  an  alleged  conversation  between 
a^wllant  hidi  appeiee  at  the  former's  bank, 
when  she  called  on  tabs  for  a  final  settle- 
ment of  htt  salary  at  the  close  of  the  schocd 
y&Lt  1888-89.  Appellant  testified  that  appe- 
iee came  to  his  bank  to  have  a  settlement; 
that  he  looked  over  her  aeoonnt,  and  told 
her  Itaere  was  $86  due  her;  that  she  emphat- 
ically  said.  "Tbat  Is  not  r^t;"  that  he  said 
to  her  tliat  ho  thoi4;ht  he  had  kept  the  books 
right;  that  he  got  her  former  receipts,  and 
figured  the  amount  she  had  already  received, 
and  showed  her  tbat  it  waa  $195;  that  he 
put  down  $3S,  and  multiplied  it  by  eight; 
that  she  then  said,  "$35  Is  not  right;  I  am 
entitled  to  have  mote  than  $86;  I  am  to 
have  as  much  aa  the  other  teachoa'*  that  he 
then  said  to  her  that  she  had  been  employed 
for  $S6  per  monOi,  and  that  that  was  all 
be  was  authorised  to  pay  her,  and  that,  If 
she  was  to  get  any  more,  she  would  have  to 
see  the  other  trustees,  and,  if  they  would 
allow  ber  more,  be  would  imy  It;  that  she 
Bflild  she  would  go  to  see  the  other  trustees, 
and  he  told  her  that  was  all  right  He  fur- 
ther testified  that  be  asked  her  If  she  would 
take  tbe  $86  then,  or  wait  tm  she  saw  the 
other  trustees,  and  that  she  said.  "No;  I  will 
take  It  now.*'  He  also  testified  that  at  the 
time  she  was  angry  and  excited,  and,  as  she 
went  ont,  she  said  it  was  not  right  As  to . 
this  part  of  appellantfB  evidence,  he  was  cor- 
roborated in  every  material  fact  by  another 
witness,  who  heard  the  conversation  between 
appelant  and  appeUee,  and  saw  her  conduct 
and  actions.  Appeiee  was  a  witness  In  her 
own  behalf,  and  was  asked  this  question: 
"Now.  Miss  Hoberly,  will  you  teU  this  jury 
what  yon  said,  and  what  Mr.  Henry  said  to 
you,  at  that  time?*'— to  wUch  she  answered: 
**Z  went  hi  to  draw  my  money.  I  said  I 
came  down  to  draw  my  mon^.  He  got  the 
books,  and  came  out  and  I  sidd,  'How  madh 
b  comhig  to  me7  Be  figured  there  a  lltUe 
while,  and  he  mid  there  was  $86  due  me. 
After  he  figured  ttiere  a  short  time,  I  said  to 
him,  'How  much  are  you  giving  me,  any 
way7  and  he  said,  '$80.'  Then  I  said. 
*Why  Is  it  that  you  can't  give  me  as  much 
as  the  other  teachers?*  I  didn't  teU  hbn  I 
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wanted  more,  or  anytliliig  of  the  kind;  I  just 
said,  'Why  Is  It  that  yon  haven't  given  me 
as  much  as  the  otber  teachers?* "  We  do 
not  s^  oat  this  evidence  for  the  purpose  of 
criticising  the  Jury  In  Its  findings  In  reganl 
to  what  did  actually  take  place,  or  what  was 
said  between  appellant  and  appellee,  but  to 
show  the  ground  of  the  charge  of  which  she 
complains,— that  appellant  accused  her  of 
claiming  more  than  was  due  her,  and  mak- 
ing statements  which  she  knew  to  be  false 
to  obtain  it  We  might  properly  say  here 
that  all  the  other  teachers  were  recelTing 
larger  salaries  than  an^Uee,  which  she 
knew,  and  that  she  was  to  receive  93S  per 
month,  and  no  more,  which  fact  she  knew 
when  she  made  her  final  settlement  wttb  ap> 
pellant. 

Becnrrlng  again  to  the  question  of  tite  lan- 
guage sued  on  as  being  privileged,  we  desire 
to  submit  some  additional  observations,  and 
dte  some  antliorltles  beating  upon  It.  The 
general  rule  prevails  that,  where  a  publica- 
tion is  libdona  per  se,  malice  Is  presumed, 
and  proof  of  it  Is  not  necessary  to  entitle 
plalntifl!  to  recover.  Staarpe  v.  Larson  (Minn.) 
70  N.  W.  554;  Nolte  v.  Herter,  66  111.  App. 
430;  Owen  t.  Dewey  (Mich.)  6S  N.  W.  8; 
Youmans  v.  Paine,  86  Hon,  470.  35  N.  T. 
Supp.  60;  Dixon  v.  Allen,  68  OaL  I^,  11  Fae. 
170;  Thompson  v.  Powning,  16  Nev.  185; 
Oanl  T.  Fleming,  10  Ind.  253;  Hndion  r. 
Qomer,  22  Mo.  423;  Housler  v.  Harding,  33 
Ind.  176;  Byrket  t.  HoDOhon.  7  Blackf.  83; 
UltcheU  MUholland,  106  HL  175;  Sim- 
mons Holster,  13  Hinn.  248  (GIL  232). 
But,  when  the  publication  is  not  Ubelons 
per  se,  the  burden  shlfrte,  and  the  plaintiff 
must  prove  malice.  In  snch  case  there -Is 
no  presumption  of  malice,  and  ft  recovery 
cannot  be  had  unless  malice  Is  proven;  and 
especially  is  this  rule  applicable  where  the 
pnbllcatlon  Is  ^vlleged.  This  Is  the  rule, 
and  so  held  both  In  Bni^and  and  In  this 
country  by  an  unbroken  line  of  authorities. 
In  a  recent  case  In  Bngland  It  was  held 
tiiat  in  an  action  for  libel,  if  the  Ubel  was 
published  on  a  privileged  occasion,  there 
must  be  proof  of  actual  malice;  and.  In  the 
absence  ot  such  proof,  the  defendant  was 
entitled  to  Judgment.  Nevill  v.  Insurance 
Go.  [1895]  2  Q.  B.  156,  14  Reporta,  5S7.  In 
Maine  it  was  held  that,  where  the  matter 
complained  of  Is  privileged,  the  burden  ot 
proving  malice  was  upon  the  plaintiff,  and 
that  the  defendant  cannot  be  called  upon  to 
show  that  be  was  not  actuated  by  malice, 
nntU  some  evidence  of  malice  towards  the 
plaintiff,  more  than  a  mere  scintilla,  haa  been 
adduced  by  the  plalntifl.  Bearce  v.  Baas, 
88  Me.  521,  34  Aa  411.  In  New  York  it 
was  held  that,  a  publication  being  privileged, 
the  plaintiff  haa  the  burden  of  proving  mal- 
ice. Youmans  ▼.  Paine,  supra.  And  In  an 
action  for  slander,  where  the  rule  Is  the 
same,  where  the  words  spoken  were  pre- 
sumptively privileged,  the  burden  Is  upon  the 
plalntifl  to  prove  that  they  were  maliciously 


spoken.  See,  also.  Green  ▼.  Meyer  (Sup.) 
44  N.  T.  Supp,  81;  Henry  v.  Moberly,  supra. 

The  Jury  did  And  that  the  publication  by 
appellant  of  the  language  complained  of  was 
malldous;  and  If  we  were  to  be  guided  and 
controlled  by  such  finding,  regardless  of  evi- 
dence, It  would  be  the  end  of  the  contro- 
rexBj  upon  this  question.  We  have,  how- 
ever, examined  with  minuteness  and  care 
every  word  of  the  evidence,  and  fall  to  find 
a  single  fact  Item  of  evidence  which  In 
the  remotest  degree  shows  malice  on  the 
part  of  iu>i>ellant  The  evidence  of  both 
appellant  and  appellee  shows  that,  prior  to 
the  alleged  Ub^,  they  were  on  friendly 
terms;  that  then  had  never  been  any 
trouble  between  them;  that  when  appellant, 
as  a  member  of  the  school  board,  visited  the 
school,  he  visited  the  room  and  grade  over 
which  appellee  bad  control;  that,  when  they 
met  each  other,  they  exchanged  the  common 
courtesies  of  such  occations.  There  Is  not 
a  word  of  iavldence  In  the  record  diowlng 
that  appellant  had  previously  ssld  <x  written 
anything  derogatory  to  the  good  nam^  and 
fame  of  appellee.  As  we  have  already  siUd,  the 
publication  of  the  language  relied  upon  was 
not  libelous  per  ae;  and,  as  the  publication 
was  privileged,  there  was  no  inference  or 
presumption  of  malice,  but  the  appellee  was 
bound  tb  prove  it  to  snstaln  her  right  of  ac- 
tion. While  it  is  true  that  the  Jury  found 
that  malice  existed,  yet  there  was  no  evi- 
dence from  which  such  fact  could  possibly 
have  beoi  found,  and  we  must  condude  that 
it  was  found  from  more  Inference  or  pre- 
sumption. This  being  true,  the  verdict  can- 
not stand. 

In  a  well-con8ld»ed  case  in  Kansas,  where 
the  complaint  alleged  that  the  defendant  put>> 
li^ed  a  false  and  malldous  libel  concern- 
ing the  plalntifl,  setting  out  the  publication 
complained  of,  from  which  It  appeared  to  be 
prima  fade  prlvUeged,  as  a  r^rt  to  a  Grand 
Lodge  of  Odd  Fellows,  Justifying  a  subor- 
dinate lodge  in  expelling  a  member  for  per- 
jury, it  was  hdd  that  the  burden  of  vrool 
upon  the  trial  as  to  whether  the  defendant 
was  actuated  by  malice  was  upon  the  plahti- 
tifl,  and  that;  If  the  plaintiff  gave  no  evi- 
dence of  express  malice,  under  the  allega- 
tions of  the  complaint  the  defendant  was 
entitled  to  a  verdict.  Eirkpatri<^  v.  Bagle 
Lodge,  26  Kan.  384.  See^  also,  Maries  v. 
Baker,  28  Minn.  162,  8  N.  W.  678;  Latiirop 
T.  HjnOe,  25  Wendv  448;  Foirtes  Bowen, 
90  N.  Y.  2a  In  Ohio  it  was  held  that  even 
a  dtisen  not  only  had  the  right,  but  ^t  it 
Is  his  duty  as  a  dthsoi,  to  communicate  to 
the  appointing  power  whatever  he  knows  for 
good  or  HI  )Minceming  one  who  Is  an  appli- 
cant for  a  teachhr,  and  that,  when  snch  com- 
munication Is  made  In  good  faith,  the  dtlaen 
is  protected,  even  thoi^h  the  statements  con- 
tained in  the  commnnlcation  be  not  true. 
Nolan  T.  Kane.  13  Ohio  Olr.  CL  B.  485. 
How  much .  more  tordbly  the  rule  should 
apidy  If  the  communication  is  made  by  a 
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member  of  the  appointing  power  to  assod- 
atef  members  thereof,  and  especially  when 
such  communication  la  made  at  the  request 
of  such  associate  members.  Here  we  hare 
a  member  of  a  school  board,  bavins,  as 
we  must  presume,  the  good  of  the  schools  in 
view,  protesting  to  bis  associate  members  of 
the  board  against  the  employment  of  a  teach- 
er, giving  his  reasons  In  writing  why  he 
objects  to  her  further  employment,  and  the 
only  publication  of  his  protest  was  the  read- 
ing of  It  on  a  privileged  occasion  at  a  special 
meeting  of  the  board  called  for  that  pur- 
pose, with  no  one  present  but  the  members 
of  the  board.  There  Is  not  a  word  of  evi- 
dence, or  a  circumstance  disclosed  by  the 
entire  record^  that  appellant  acted  with 
malice,  nor  Is  there  anything  to  show  that 
he  did  not  act  In  good  faith.  In  the  case 
before  ub  the  jury  found  that  the  cha^e 
made  by  appellant  was  false.  This  finding 
was  made  upon  the  uncorroborated  evidence 
of  the  appellant  as  against  the  evidence  of 
appellee  corroborated  by  the  evidence  of  a 
disinterested  witness.  The  jury  being  the 
exclusive  Judges  of  the  evidence  and  cred- 
ibility of  the  witnesses,  both  the  trial  and 
this  court  are  bound  by  their  finding.  But, 
to  prove  malice,  the  onus  being  on  plaintiff, 
she  would  be  bound  to  prove,  not  only  the 
falsity  of  the  charge,  but  to  go  further,  and 
prove  that  the  qualified  privileged  communi- 
cation was  maliciously  published.  While 
proof  of  the  falsity  of  the  charge  may  be 
considered  as  tending  to  prove  malice,  yet 
the  unbroken  line  of  authorities  bold  that 
«]Cb  evidence  Is  not  In  Itself  sufficient  for 
that  purpose.  What  we  consider  a  leading 
case  upon  this  question  Is  Laing  v.  Nelson 
<Neb.)  58  N.  W.  846,  where  many  authori- 
ties are  collected  and  reviewed,  and  the  sub- 
ject Is  carefully  and  ably  considered.  With 
one  quotation  from  that  case,  we  dismiss  the 
subject  without  further  comment  The 
court  aald:  "Upon  a  review  of  the  decisioDS, 
we  think  the  proper  rule  to  be  that,  while 
the  plaintiff  might  rely  upon  the  presump- 
tion of  the  falsity  of  the  charges  made 
against  him,  he  is  not  required  to  do  so,  but 
may  Introduce  affirmative  evidence  of  such 
falsity  in  cases  where  malice  must  be  ex- 
pressly shown,  as  a  step  in  the  proof  of 
malice,  but  that  the  falsity  of  the  charge  is 
not  In  Itself  sufficient  to  establish  malice, 
and  only  becomes  sufficient  when  coupled 
with  evidence  tending  to  show  that  the  plain- 
tiff made  the  charges  knowing  them  to  be 
false,  or  with  other  evidence  tending  to  show 
malice." 

We  next  remark  that  there  is  no  finding 
by  the  jury  that  the  appellant  knew  at  the 
time  he  made  the  charges  that  they  were 
false,  and  this,  under  the  authorities,  Is  es- 
sential. The  verdict,  being  silent  upon  this 
Important  fact.  Is  equivalent  to  a  finding  upon 
the  question  favorable  to  the  appellant.  We 
need  not  cite  authorities  in  support  of  a 
proposltlop  so  famlUari  and  one  which  has  so 


often  been  dedded  by  the  supreme  and  this 
court  The  damages  claimed  by  appellee 
for  the  alleged  libel  is  for  the  Injury  she 
sustained  to  her  reputation  by  its  publica- 
tion to  two  members  of  the  school  board, 
by  the  appellant  who  was  their  associate  In 
office.  They  were  all  engaged  In  the  same 
public  service.  It  is  not  claimed  that  any 
one  else  ever  heard  of  the  charge  after  Its 
publication  at  said  meeting,  through  appel- 
lant; and  its  publication  thereafter,  if  at  all, 
by  any  person  other  than  appellant  could 
not  make  appellant  liable.  It  Is  not  even 
claimed  that  Its  publication  resulted  in  loss 
of  employment  or  any  financial  loss.  There 
la  no  finding  by  the  Jury  that  she  sustained 
any  financial  loss.  It  abundanUy  appears 
that  Lee  and  Wampler  both  requested  ap[>el- 
lant  to  reduce  his  charge  to  writing,  for 
the  purpose  of  having  it  published  to  them 
In  their  official  capacity,  and  not  In  their 
Individual  capacity,  and  that  It  was  to  be 
published  to  them  the  following  day,  at  a 
special  meeting  of  the  school  board  for  that 
express  purpose.  This  publication  was  made 
at  a  time  while  the  board  was  further  con- 
sidering appellee's  application  for  employ- 
ment The  Jury  found  that  appellant  filed 
the  protest  for  the  sole  and  only  purpose  of 
preventing  appellee's  further  employment 
and  that,  notwithstanding  the  protest  the 
other  two  members  of  the  board,  after  read- 
ing the  same,  decided  In  appellee's  favor,  on 
the  ground  that  In  their  judgment  the  pro- 
test contained  nothing  which  affected  appel- 
lee's character  or  fitness  to  teach  the  school. 
Both  the  evidence  and  the  verdict  show  that 
Lee  and  Wampler  knew  every  fact  stated  In 
the  protest  long  before  It  was  presented  to 
them  In  writing,  and  therefore  It  did  not 
convey  to  them  any  new  or  additional  in- 
formation. Looking  to  the  evidence,  we  find 
that  as  soon  as  It  was  read,  "Lee  remarked 
that  he  saw  nothing  in  that  protest  to  change 
hiB  mind,  and  Mr.  Wampler  sanctioned  him 
by  saying  that  that  was  his  view  of  It  exact- 
ly, and  they  said  Miss  Moberly  would  remain 
In  the  school."  It  looks  to  us  that  If  her 
character  or  fitness  as  a  teacher  were  not  in- 
jured or  affected  In  the  minds  of  Lee  and 
Wampler,  the  only  persons  to  whom  the  pro- 
test was  addressed,  or  In  whose  presence  it 
was  published,  she  was  not  Injured  in  her 
reputation  or  character.  The  attempt  of  the 
appellant  to  prevent  the  further  employment 
of  appellee  was  futile,  and  the  finding  of  the 
jury  that  his  sole  object  was  to  prevent 
such  employment,,  and  that  she  was  Imme- 
diately employed,  controvert  the  Idea  that 
she  was  thereby  Injured.  In  fact  the  jury 
affirmatively  find  that  she  did  not  suffer  In- 
Jury,  by  finding  that  she  was  re-employed. 
By  the  publication  of  the  language  charged, 
appellee  could  not  have  been  brought  Into 
public  scorn,  contempt,  or  ridicule,  because 
the  alleged  libel  was  not  given  to  the  pub- 
lic; nor  could  her  reputation  have  been  In- 
jured thereby  under  the  facts  as  fonnd  In 
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thlB  case.  This  being  a  privileged  commDnl- 
catlon,  appellee  was  not  entitled  to  recover 
damages  for  wounded  feelings,  distress  of 
mind,  humiliation,  etc.  Taking  the  verdict 
aa  a  whole,  it  is  not  safflcient  to  support  a 
Judgment  for  appellee  for  more  than  nom- 
inal damages  at  least,  because  there  Is  no 
finding  that  she  was  Injured  by  the  publi- 
cation, while  it  affirmatively  appears  that 
she  was  not  Injured.  We  feel,  however, 
that  the  ends  of  Justice  will  be  best  sub- 
served by  a  new  trial.  Judgment  reversed, 
with  Instructions  to  the  coart  below  to  grant 
a  new  trial. 

I 

COMSTOCK,  J.,  concurs  In  the  conclusion. 
BLACK*  dissents. 


(21  lad.  App.  90 

OAAR,  SCOTT  &  GO.  T.  WILSON. 

(Appellate  Court  of  Indiana.    Oct.  27,  1898.) 

Ihjdrt  to  Bhplots  — Defbctivb  Appliance— 
NcoLiosNOB  —  Assumption  op  Ribk  —  Plead- 

ISa — EVIUENCE  —  BZCBPTION  —  BlLl,  OP  EXCEP- 
T10S8. 

1.  An  employ^  does  not  assume  the  risk  of 
a  defect  In  an  appliance,  unknown  to  him.  and 
which  tlie  employer  knows  of.  or  for  which 
he  is  responsible. 

2.  Complnint  of  an  employ^  Injured  by  a  de- 
fective appliance  must  alleee  want  of  knowl- 
edge of  the  defect,  but  need  not  aver  want  of 
'means  of  aBcertaining  it. 

3.  The  taking  of  exception  to  and  at  the  time 
of  the  ovemilini;  of  a  motion  for  new  trial  may 
be  c^own  by  the  bill  of  exceptions,— Bums' 
Rev.  St.  1894.  638.  640.  641  (Horner's  Rev. 
St.  18&7,  S8  626,  628,  629),  providing  time 
may  be  given  to  reduce  the  exception  to  writ- 
ing; that  when  the  decision  objected  to  la  en- 
tered on  the  record,  and  the  grounds  of  objec- 
tion appear  in  the  entry,  the  exception  "may 
be  taken"  by  the  party  causing  It  to  be  noted 
at  the  end  of  the  decision  that  he  excepts;  and 
that,  when  the  record  does  not  otherwise  show 
the  decision  or  grounds  of  objection  thereto, 
the  party  objecting  "must,  within  such  time 
as  may  be  allowed,  present  to  the  Judge  a  prop- 
er hill  of  exceptions." 

4.  A  bill  of  exceptiona  cannot  be  rejected  as 
an  original  bill  containing  more  than  can  be 
presented  by  such  a  bill,  though  it  is  plainly 
shown  that  the  part  containing  the  endence 
is  the  original  longhand  manusciipt,  and  the 
signature  of  the  judge  and  certain  dates  are 
in  manuscript,  the  remainder  being  typewrit- 
ten, it  not  being  stated  anywhere  uat  the  bill 
of  exceptiona  is  the  original  bill,  and  the  clerk 
at  the  end  of  the  transcript  certifying  that 
the  foregoing  transcript  contains  full  copies 
of  all  papers  and  entries  In  the  cause,  and 
that  on  a  certain  date  the  stenographer  filed 
in  the  clerk's  ofBce  his  longhand  manuscript 
of  the  evidence,  which  is  the  same  manuscript 
incorporated  in  the  bill  of  exceptions  made  a 
part  of  the  transcript. 

5.  Failure  of  the  bill  of  exceptions  to  af- 
firmatively show  that  the  stenographer  was 
elected  or  agreed  on  by  the  parties,  or  that 
he  was  sworn  to  report  the  case,  is  not  ground 
for  excluding  the  evidence  authenticated  by 
the  statement  signed  by  the  judge  that  it  was 
all  the  evidence  given  in  the  cause. 

6.  Plaintiff  in  an  action  for  injury  from  the 
falling  of  an  Iron  which,  whm  not  in  nse,  was 
held  in  an  upright  position  by  a  damp,  having 
complained,  not  that  the  clamp  was  an  improp- 
er device  for  tiie  purpose,  but  that  it  was  neg- 
ligently permitted  to  become  out  of  order,  can- 
not, give  evident  ttiat  other  irons  had  fallen 


out  of  other  clamps.  It  not' being  shown  that 
there  were  defects  in  the  other  clamps  occa- 
sioned by  the  cause  of  the  defect  in  question, 
or  that  such  defect  was  produced  by  toe  oUier 
defects,  but  the  contrary  ai^earing. 

Appeal  from  circuit  court,  Henry  county; 
WlUlam  O.  Barnard.  Judge. 

Action  b7  Leigh  C.  Wilson  against  Oaar, 
Scott  &  Go.  for  injury  received  by  plaintiff 
In  defendant's  employ.  Judgment  for  plain- 
tiff.   Defendant  appeals.  Reversed. 

Wm.  A.  Brown  and  Jackson  &  StarTt  for 
appellant  M.  EL  Forkner  and  Chas.  BL  Hern- 
ly,  for  appellee. 

BLACK,  J.  A  demurrer  to  the  appellee's 
complaint  for  want  of  sufficient  facts  was 
overruled.  It  was  In  substance  sbown  by  the 
complaint  that  the  appellant  was  a  corpora- 
tion, etc. ;  that  It  had  at  Richmond,  Ind.,  a  man- 
ufacturing establishment,  In  which  It  man- 
ufactured portable  steam  engines  and  other 
machines  for  the  market;  that  It  employed 
in  this  establishment  a  large  number  of  em- 
ployes, who  were  engaged  In  the  building  of 
said  engines,  etc.;  that  the  appellee  entered 
Into  the  employ  of  the  appellant  about  five 
years  before  the  bringing  of  this  action,  and, 
as  such  employfi,  he  was,  under  the  direction 
of  the  appellant,  engaged  In  working  upon 
said  machines  for  the  appellant;  that,  in 
building  Its  steam  engines,  "there  is  used  In 
one  of  the  rooms,  under  the  charge  of  a  su- 
perintendent, what  Is  known  as  a  shaft,  or 
arbor,  made  of  metal,  which  Is  several  Inches 
In  diameter,  and  about  eight  feet  long,  and 
Is  circular;  that  the  said  shaft  Is  used  for 
the  purpose  of  being  placed  In  a  certain  posi- 
tion In  an  engine,  when  it  is  being  construct- 
ed, for  the  purpose  of  having  metal  poured 
around  It,  In  order  to  form  what  Is  known  as 
boxing;  that  when  said  metal  Is  poured,  and 
said  boxing  Is  formed  and  completed,  the 
said  shaft,  or  arbor.  Is  removed  by  the  em- 
ployes of  the  defendant,  and  Is  placed  up- 
right beside  posts  In  the  room  where  they 
are  used;  that  upon  said  posts  are  attach- 
ments provided  by  the  defendant  for  the  pur- 
pose of  holding  the  said  shafts,  or  arbors,  up- 
right In  position  until  tbey  are  again  needed; 
that  the  said  shafts,  or  arbors,  are  heavy; 
that,  when  the  said  attachments  for  holding 
the  same  In  position  are  In  proper  order  and 
condition,  the  said  shaft  will  not  slip  there- 
from, and  fall";  that  on  or  about  the  6th  of 
April,  1896,  the  appellee  was  an  employg  of 
the  appellant,  and,  as  such,  under  the  direc- 
tion of  the  appellant,  was  engaged  In  work- 
ing upon  an  engine  which  the  appellant  was 
having  constructed  In  Its  said  machine  shop, 
and  it  was  a  part  of  the  duty  of  the  appellee 
while  performing  work  aforesaid,  under  the 
direction  of  the  appellant,  to  take  what  Is 
known  as  a  chain,  that  Is  used  In  an  engine, 
from  a  blacksmith  shop  of  the  appellant.  In 
Its  factory,  "to  where  he  was  engaged  In 
working  upon  said  engine;  that,  in  doing  so. 
It  was  necessary  for  him,  in  the  line  at  his. 
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dnty,  to  pass  near  where  one  of  these  shafts, 
-or  arbors,  was  placed  upright  beside  one  of 
the  posts,  and  beld  by  one  of  the  attachments 
aforesaid  upright  In  position;  that  In  passing 
near  the  same,  without  any  fault  or  negli- 
gence whatever  upon  the  part  of  the  plain- 
tiff, the  said  shaft,  or  arbor,  by  reason  of 
the  attachment  by  which  It  was  held  upright 
86  aforesaid  being  defective  and  out  of  order, 
as  hereinafter  stated,  without  the  fault  or 
negligence  of  plaintiff,  slipped  from  said  at- 
tachment, and  fell  against"  him,  and  upon 
bis  right  foot,  with  great  force,  by  which  he 
was  greatly  injured,  etc.,  the  character  and 
«ffect  of  the  injury  being  stated,  with  his 
expense,  etc.;  that  said  Injuries  were  received 
and  sustained  by  him  as  aforesaid,  without 
any  fault  or  negligence  on  his  part.  It  was 
further  alleged  that  the  appellant  bad  a  fore- 
man In  charge  of  the  room  in  which  the 
arbor,  or  shaft,  was  at  the  time  it  fell  upon 
his  foot,  as  aforesaid,  whose  duty  It  was  to 
fiee  that  the  same  was  placed  In  a  proper 
and  safe  position,  and  to  see  and  know  that 
the  attachment  provided  for  holding  the  same 
upright,  as  aforesaid,  was  in  proper  repair 
and  condition;  that  "the  said  attachments 
were  not  In  proper  condition,  and  would  not 
aafely  hold  the  said  shaft,  or  arbor,  upright, 
as  required,— «t  which  fact%  plaintiff  avers, 
the  defendant  and  his  said  foreman  at  all 
times  had  full  notice  and  knowledge,  but  that 
«ald  foreman  and  the  said  defemdant  know- 
Jngly  permitted  the  said  attachment  to  be  and 
remain  out  of  condition  and  out  of  proper 
repair,  negligently  and  carelessly,  and  to  be 
and  remain  in  a  condition  to  not  securely 
liold  said  arbor,  or  shaft,  and  to  permit  tbe 
-same  to  be  liable  at  any  time  to  fall  and  in- 
jure any  one  passing  by  or  near  the  same; 
that  be.  the  plaintiff,  had  no  notice  or  knowl- 
edge of  the  unsafe  condition  of  said  attach- 
ments, as  aforesaid,  or  of  the  Insecure  position 
■ct  said  shaft,  as  aforesaid,  and  was  without 
fault  In  the  premises";  that,  at  tbe  time  the 
-appellee  was  so  injured,  he  was  in  the  line  of 
his  duty,  and  In  tiie  employ  of  the  app^ant 
as  aforesaid,  and  wad  in  a  place  where  his 
-duty  required  him  to  be,  and  that  "he  Is 
now,  and  was  at  all  times  and  in  all  things 
hereinbefore  stated,  wholly  without  fault  or 
oegligence."    Wherefore,  etc. 

It  is  objected  on  behalf  of  tbe  appelant  that 
the  complaint  contains  no  charge  that  the 
appellant  was  guilty  of  negligence;  that  it 
does  not  show  a  causal  connection  between 
the  appellant's  negligence  and  the  appellee's 
Injury;  and  that  it  must  be  taken  from  the 
allegations  of  the  pleading  that  the  alleged 
'defect  in  the  attachment  was  patent,  and  that 
'the  Injury  received  by  the  appellee  was  the 
result  of  a  risk  Incident  to  bis  employment 
It  is  averred.  In  substance,  in  the  complaint, 
that  thti  appellee  was  injured  by  tbe  falling 
of  the  arbor  upon  him,  and  that  It  so  fell  by 
reason  of  tbe  attachment  being  defective  and 
■out  of  order,  as  stated  further  on  in  the  com- 
plain^ where  It  Is  alleged  .tbat  tbe  attachment 


was  not  In  proper  condition,  and  would  not 
safely  bold  tbe  arbor  upright,  and  tbat  the 
appellant  had  full  notice  and  knowledge  of 
these  facts,  and  knowingly  pemiitted  the  at- 
tachment to  be  and  remam  out  of  condition, 
and  out  of  proper  repair,  negligently  and 
carelessly,  and  to  be  and  remain  In  a  condi- 
tion to  not  securely  hold  the  arbor,  and  to 
permit  it  to  be  liable  at  any  time  to  fall  and 
Injure  a  person  In  the  situation,  which  was 
that  In  which  the  appellee  was  shown  to  have 
been  when  injured.  When  all  the  averments 
of  the  pleading  are  considered  together,  we 
may  say  that  it  shows  negligence  on  the  part 
of  the  appellant,  and  that  a  causal  connection 
between  the  appellant's  negligence  and  tbe 
appellee's  injury  sufficiently  appears.  We  are 
also  of  the  opinion  that  the  further  objection 
of  the  appellant  that  tbe  defect  was  shown 
to  be  patent,  and  that  the  Injury  was  the  re- 
sult of  the  risk  assumed  as  an  Incident  of 
the  service,  is  not  well  taken.  Hie  defect  is 
not  pattlcnlarly  described.  No  objection  Is 
made  to  the  plan  of  the  device  for  boldii^  the 
axboT  In  an  upright  position,  or  to  the  form, 
material,  construction,  or  situation  of  the  at- 
tachments; but  It  Is  alleged  that,  when  the 
attachments  were  In  proper  order  and  condi- 
tion, they  properly  performed  the  purpose  for 
which  they  were  used.  There  is  nothing  In 
the  complaint  from  whidi  it  can  be  said  tbat 
the  defectiveness  of  the  attachment  in  ques* 
tlon,  whereby  the  arbor  was  not  properly  se- 
cured, was  so  obvious  aa  to  be  a  patent  de- 
fect. It  might  be  well  known  to  the  appel- 
lant, and  yet  unknown  to  the  appellee,  with- 
out fault  on  bis  part.  On  the  one  hand,  the 
employer  has  the  right  to  expect  that  the 
employe  will  be  vigilant  for  his  own  protec- 
tion, and  careful  to  avoid  injury  from  ordi- 
nary or  known  and  obvious  risks;  yet,  on  the 
other  hand,  the  employ^  has  a  right  to  pre- 
sume that  the  employer  has  done  his  duty  In 
using  reasonable  care  to  provide  safe  appli- 
ances, and  to  Inspect  them  at  proper  times, 
and  he  Is  not  obliged  to  search  for  defects  or 
to  exercise  like  diligence  with  the  employer 
to  discover  defects.  When  tbe  ordinary  per- 
ils of  the  employment  are  increased  by  the 
use  of  defective  appliances,  known  to  the  em- 
ployer, or  for  which  he  Is  responsible,  and 
unknown  to  the  employ^,  such  Increased  per- 
ils cannot  be  regarded  as  assumed  risks.  If 
tbe  risk  by  which  the  emp!;oyS  was  injured 
be  one  assumed,  there  can  be  no  recovery, 
though  he  may  have  exercised  ordinary  care. 
It  may  be  tbat  notwithstandlog  the  fact  that 
the  Injured  empToyd  exercised  reasonable  dili- 
gence, or  even  the  utmost  cOre,  and  was  free 
from  fault,  yet  the  injury  was  one  Incurred 
from  a  risk  assumed  by  him,  and  therefore 
one  for  which  there  could  be  no  recovery. 
It  is  In  this  state  Incumbent,  ordinarily,  upon 
tbe  Injured  employe  suing  bis  employer  for 
tbe  injury,  to  negative  knowledge  on  the 
plaintlfTs  part  of  the  want  of  safety  or  of 
the  defective  condition  of  the  appliances  by 
which  he  alleges  bis  injuries  were  caused. 
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RaQway  Co.  t.  DaUey,  UO  Znd.  75.  10  N.  B. 
681;  Engine  WoEks  r.  Bandall,  100  InA.  283; 
Railway  Co.  t.  Corps,  121  Ind.  427.  24  X.  B. 
1016;  Railway  Co.  t.  Sandford,  117  Ind.  26S, 
19  N.  E.  770.  But  It  iB  not  needed  that  tbe 
comiiilalnt  show  affirmatively  that  the  com- 
plaining employ^  bad  no  means  of  ascertain- 
ing the  defect.  It  Is  enough  to  aver  that  he 
had  no  knowledge  of  the  defect.  Railway  Co. 
T.  Pearcy.  128  Ind.  197,  27  N.  E.  478;  RaU- 
road  Co.  t.  Duel,  184  Ind.  1£6.  33  N.  E.  85S. 
While  the  complaint  Is  not  wholly  satisfactory 
In  form,  we  think  It  suffldenL 

A  motion  for  a  new  trial  was  orermled.  It 
Is  suggested  for  the  appellee  that  the  record 
does  not  properly  show  an  exception  to  this 
ruling.  In  the  jonmid  entry  of  the  action  of 
the  court  upon  this  motion  there  Is  no  state- 
ment of  an  exception,  but  In  the  same  entry 
It  Is  stated  that  the  appellant  prayed  an  ap- 
peal to  this  court,  whl(A  was  granted,  and 
that  the  aroellant  was  glToi  20  days  to  file 
an  appeal  bond,  and  60  days  to  file  Its  bill  of 
exceptions.  Is  a  bill  of  exceptions  filed  with- 
in tbe  time  granted.  It  Is  stated  that  on,  etc., 
the  appellant  "filed  Its  motion  for  a  new  trial 
of  the  said  oiuse,  as  the  same  appears  as  a 
part  of  the  record  of  this  cause,  which  mo- 
tion the  court,  after  duly  considering  the 
same,  orerroled,  on  the  5th  day  of  July,  1897, 
during  the  said  term  of  tbe  Henry  circuit 
court,  to  which  raUng  of  tbe  court  tiie  de* 
fendant  at  the  time  excepted,"  etc.  It  Is  pro- 
vided by  statute  (section  626.  Homer's  Rev. 
St  1897;  section  638,  Bums'  Rev.  St.  1894) 
that  the  party  objecting  to  ttie  dectelon  must 
except  at  the  time  the  decision  Is  made,  "but 
time  may  be  s^ven  to  reduce  tbe  exception  to 
writing,  but  not  beyond  the  term,  unless  by 
special  leave  ol  the  court,"  etc.;  and  <sectIon 
628,  Homer*s  Rev.  St  1897;  section  640, 
Bunui*  Rev.  St  1884)  tiiat  wlwre  the  decision 
objected  to  Is  entered  on  tbe  record,  and  the 
grounds  of  the  objection  appear  In  the  entry, 
the  exception  "may  be  taken"  by  tbe  party 
causing  It  to  be  noted  at  the  ei^  of  tiie  deci- 
sion that  he  exeats;  and  (section  629,  Hor- 
ner^ Rev.  St  1897;  section  641,  Bums'  Bev. 
St  1894)  tiiat,  when  the  record  does  not  oth- 
erwise show  the  deddon  or  grounds  of  ob- 
jection thereto,  the  party  objecting  "must, 
within  such  time  as  may  be  allowed,  present 
to  the  Judge  a  proper  blU  of  ^ceptions,"  etc 
To  save  for  review  <m  appeal  the  action  of  tbe 
court  In  overraling  a  motion  for  a  new  trial, 
the  record  must  show  that  an  exception  to 
that  action  was  taken  at  the  time  thereof. 
Fletcher  v.  Waring,  137  Ind.  169,  36  N.  E.  886. 
It  Is  common  to  show  the  exception  In  a  form? 
al  entry  of  record  showing  the  overruling  of 
tbe  motion.  Such  method  has  been  constant- 
ly recognised  as  sofflclent  But  we  are  of 
the  opinion  that  the  taking  of  the  exception 
at  the  time  of  the  mllng.may  be  i^own,  as 
was  done  In  this  case,  by  the  blU  of  excep- 
tions. Pace  V.  Oppenhelm,  12  Ind.  S33;  Stagg 
V,  Compton,  81  Ind.  171. 

It  Is  objected  on  behalf  of  the  appellee  that 


there  are  Irregularities  in  connection  with  the 
bni  of  exceptions,  which  should  prevent  tbe 
consideration  of  matters  to  which  It  relates. 
It  appears  that  the  original  longhand  report 
of  the  evidence  was  filed  In  tbe  clerk's  olfioe 
on  the  13th  day  of  July,  18B7,  and  that  tbe 
bill  of  exertions  Incorporating  said  original 
longhand  t^rt  was  presented  to  the  Judge, 
signed  by  him,  and  filed  on  the  18tb  of  Au- 
gust 1887.  The  bill  contains,  besides  said  re- 
port certahi  s^rately  stated  exceptions  to 
the  rulings  on  the  tr^  and  the  statement 
above  menti<Hied,  rating  to  the  exception  to 
the  ovemlllng  of  the  mothm  for  a  new  trial. 
There  are  two  signatures  of  the  Judge,  both 
made  on  tbe  same  day,  one  at  the  end  of  the 
bill,  and  one  following  the  repwt  of  the 
stenographer.  Immediately  before  each  s^ 
nature  Is  a  formal  statement;  that  following 
the  stenographer's  report  refwrlng  to  it  as 
the  original  loi^hand  manuscript  of  the  evi- 
dence, and  being  In  such  form  as  to  be  a 
sufficient  ending  of  a  bill  of  exceptions  ctm- 
talnlng  tbe  evidence,  and  the  other  relating 
to  the  -whtOB  bill.  While  It  la  plainly  sbovra 
that  the  portion  containing  the  evidence  Is  the 
original  longhand  manuscript,  It  is  not  stated 
anywhere  that  the  bill  of  exceptions  is  the 
original  bill,  and  the  clerk  at  the  end  of  the 
transcript  certifies  that  "the  above  and  fore- 
going transcript  onitalns  full,  true,  and  com- 
plete copies  of  an  papers  and  entries  In  said 
cause,  and  that  on,  etc.,  tiie  official  r^rter, 
who  took  down  the  evidence  In  said  cause, 
"ffied  In  my  ofilGe  bis  longhand  manuscript 
thereof,  which  Is  the  same  manusci^t  of  the 
evidrace  Incorporated  In  the  bill  of  exceptions 
.  made  a  part  of  the  foregoing  transcript" 
Though  both  of  said  signatures  of  the  Judge 
and  certain  dates  are  In  mannscr^t  wbll& 
the  remainder  of  the  bill  Is  In  typewriting, 
we  think  we  cannot  reject  tbe  bill  as  being  an 
original  bni,  containing  more  tiian  may  be 
presented  to  ns  by  an  original  biU.  (31ty  of 
Huntington  v.  Griffith.  142  Ind.  280.  287,  41 
N.  E.  8,  588.  See  Wantiand  v.  State,  14S  Ind. 
38.  43  N.  E.  931.  If  It  may  property  be  said 
that  tiie  bill  cannot  be  r^arded  as  showing 
that  tbe  stenc^phw  was  selected  or  agreed 
upon  by  the  partly  or  that  be  wAa  sworn 
to  report  this  case,  It  cannot  be  saiA  that  the 
bill  shows  anything  to  the  contrary;  -  and  such 
faUure  cannot  exclude  from  us  tbe  evidence 
authenticated  by  the  statement  signed  by  the 
Judge,  that  It  was  an  the  evidence  given  In 
the  cause.  WlUlams  v.  Turnpike  Co.,  76  Ind. 
87;  Stagg  v.  Compton,  81  Ind.  171;  UcCoy  T. 
Able,  131  Ind.  417,  80  N.  B.  628,  and  31  M.  B. 
453. 

It  appeared  in  evidence  tiiat  the  appellee 
was  Injured  In  a  room  used  for  bnUdlng  or 
setting  up  engines;  that  this  room  was  longer 
ftom  east  to  west  than  from  north  to  south; 
that  there  were  in  It  two  rows  of  Iron  col- 
umns, extending  from  east  to  west,  and  sup- 
porting tbe  nroer  floor,  there  being  five  or  six 
ccdumns  In  each  row.  The  engines  were  built 
up  In  stalls  or  spaces,  called  "floors,"  ul  the 
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soutb  side  of  the  apartment,  the  space  be- 
tween the  eastern  column  and  the  east  end  of 
the  apartment  being  called  "floor  No.  1,"  that 
between  the  flrst  two  columns  from  the  east 
being  called  "floor  No.  2,"  and  so  on,  the 
space  between  each  two  columns  being  a 
floor.  The  arbors,  or  mandrels,  when  not  In 
use,  were  set  upright  beside  these  columns. 
At  some  of  the  columns  there  was  but  one 
mandrel;  at  others  there  were  two;  at  some 
there  were  more  than  two.  They  were  se- 
cured at  the  tx)ttom  by  an  iron  ring  on  the 
floor,  and  near  the  top  by  the  attachment 
mentioned  in  the  complaint,  which  was  faa- 
tenaJ  to  the  pillar.  The  attachments  were 
Iron  bands,  bent  around  the  plUar,  and  fasten- 
ed to  It  by  iron  screws,  and  so  extended  and 
formed  as  to  constitute  spring  clamps  for  re- 
ceiving and  holding  the  mandrels.  The  man- 
drels were  placed  within  these  clamps,  and. 
taken  from  them  by  forcing  the  round  shafts 
through  the  lips  of  the  ^rlng  clamps.  The 
appellee  was  working  In  the  stall  or  floor 
numbered  4,  In  the  course  of  his  employ- 
ment, he  went  out  of  a  door  at  the  east  end 
of  the  apartment,  and  returned  the  same  way. 
On  his  return,  as  he  passed  the  flrst  pillar  on 
his  left, — the  one  furthest  eaat,~-4  mandrel 
at  the  north  side  of  this  pillar  fell  upon  his 
right  foot,  and  caused  the  injury  complained 
of.  The  attachment  on  this  pillar  was  adapt- 
ed for  receiving  two  mandrels,— one  on  the 
north  side,  and  the  other  on  the  south  side. 
There  were  two  pieces  of  Iron  bent  around 
the  pillar,  and  extended  on  the  north  and 
south  sides,  and  there  bent  out,  forming  a 
clasp  on  each  side  of  the  pillar;  the  ends  be- 
ing left  open  so  that  the  mandrels  could  be 
slipped  Into  the  clamps,  and  held  there. 
They  were  alike  In  that  construction  on  the 
north  and  south  sides  of  this  pillar.  An  em- 
ploy6  named  Charles  Williams,  whose  duty  It 
was  to  pick  up  things  when  out  of  place,  and 
to  put  them  In  their  proper  places,  saw  the 
mandrel  lying  on  the  floor  In  the  gangway, 
and  picked  It  up,  put  one  end  In  the  socket 
on  the  floor,  and  tossed  the  mandrel  back, 
Intending  to  put  It  in  the  clasp,  and  thinking 
that  he  did  so.  He  was  In  a  hurry,  walking 
rapidly  from  the  door  at  the  east  end  of  the 
room  to  answer  the  telephone  at  the  west 
end.  Having  so  replaced  the  mandrel,  h^ 
without  stopping  to  examine  whether  it  had 
been  caught  In  the  clamp  or  not,  went  on; 
and  about  a  minute  and  a  half,  as  he  esti- 
mated, from  the  time  of  so  replacing  the 
mandrel,  and  between  the  time  of  his  leaving 
the  pillar  and  getting  to  the  telephone,  or 
while  he  was  answering  the  telephoDe,  the 
acddent  happened.  He  testified  that  be 
could  not  say  whether  he  put  the  mandrel 
In  carefully  or  not,  or  s<y  positively  whether 
It  went  fnrtba  than  the  lips  of  the  attach- 
ment or  not.  There  was  no  direct  evidence 
that  the  clamp  on  the  north  side  of  the  east 
pillar  was  In  a  defective  condition;  no  wit- 
ness had  observed  any  defect  in  It;  and  there 
was  no  evidence  that  a  mandrel  bad  ever 


fallen  from  It  before,  or  had  been  knocked 
down.  One  Charles  A.  Wood,  who  had  work- 
ed at  the  place  about  five  years,  was  per- 
mitted, over  appellant's  objection,  to  testify 
that  he  had  noticed  the  mandrel  on  the  south 
Bide  of  this  pillar  faJI  out.  and  that  it  had 
fallen  out  two  or  three  times  that  he  knew  of. 
This  witness  having  also  testified  that  each 
piece  of  Iron  forming  the  damiffi  on  this  pil- 
lar was  screwed  to  the  pillar  by  two  bolts, 
one  on  the  north  side,  and  one  on  the  south 
side;  that  the  two  bolts  on  the  north  side 
gave  the  tension  and  strength  to  the  spring 
on  that  Bide;  that  these  two  clamps  were 
alike  In  general  shape,  and  that  there  was 
a  crack  on  the  south  side  of  one  of  the  pieces 
of  iron  forming  these  clamps;  that  this  crack 
would  not  weaken  the  damp  on  the  north 
Bide.  Thereupon  the  appellant  moved  to 
strike  out  the  testimony  of  this  witness  on 
the  subject  of  the  mandrel  on  the  south  side 
of  the  post  having  fallen  out  on  two  or  three 
different  occasions  from  its  attachment;  but 
the  motion  was  overruled.  Another  witness, 
.  one  August  Unde,  who  bad  worked  at  the  es- 
tablishment many  years,  was  permitted,  over 
the  appellant's  objection,  to  testify  that,  be- 
fore the  acddent  to  appedlee,  the  witness  had 
seen  mandrels  fall  down;  that  th«e  was  not 
room  for  the  engines  to  pass,  and,  when  the 
wheels  struck  them,  they  would  fall;  that 
they  did  not  fall  of  their  own  weight;  that. 
In  running  an  engine  around  one  of  the  posts, 
It  would  leave  the  clamps  open,  so  that  they 
would  have  to  be  driven  back,  which  he  had 
seen  dtme.  This  testimony  related  to  other 
pillars  than  that  from  which  the  mandrel 
fell  upon  the  appellee. 

Evidence  should  have  a  legitimate  bearing 
upon  the  question  in  issue.  Here  there  was, 
as  before  observed,  no  complaint  relating  to 
the  adaptation  of  the  device  to  the  purpose 
t<x  which  it  was  used,  as  to  its  plan,  or  the 
material  of  which  It  was  made,  or  to  the  man- 
ner of  Its  construction  or  attachment  to  the 
pillar.  The  complaint  was  that  It  was  negli- 
gently permitted  to  become  out  of  order.  The 
evidence  so  admitted  over  objection  does  not 
appear  to  have  be«i  limited  by  court  or  coun- 
sel to  any  restricted  purpose.  Under  the  com- 
plaint, it  devolved  upon  the  appellee  to  prove 
that  the  particular  attachment  from  which 
the  arbor  fell  and  Injured  him  was  n^li- 
gently  permitted  to  be  defective  and  out  of 
order,  and  that  the  arbor  fedl  by  reason  of 
this  negligently  permitted  condltltm  of  this 
particular  attachment.  It  Is  said  In  the  brief 
of  the  learned  counsel  for  tbe  appellee:  "It 
was  incumbent  upon  the  plaintiff  In  this  case 
to  prove  that  the  device  was  out  of  order, 
and  that  It  had  become  out  of  ordo:  through 
the  negligence  of  the  defendant,  so  that  the 
defendant  knew  Its  condition,  or  could  have 
known  It  by  a  reasonable  Inspection  of  the 
same.  It  Is  averred  In  the  complaint,  and  not 
controverted  In  the  evidence,  tbat  the  device, 
when  In  proper  order,  is  Sclent  tor  the  par- 
pose  for  which  It  was  Intended.   *   *  *  It 
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was  C(»apetent  to  abow  flie  workings  and  ef> 
fldency  of  tUs  device  by  the  operation  of  It 
and  like  ones  In  the  same  room,  and  In  the 
exact  Bltaatlon  In  which  It  was  altaated." 
There  -wom  no  erldejice  that  the  other  nuuv 
flrels  of  whose  falUng  the  witnesses  were  pex^ 
mitted  to  testify  fell  because  of  the  ftict  that 
the  clamps  which  held  them  {being  originally 
sufficient)  had  been  permitted  to  become  ont 
of  order,  so  that  the  mandrels  fell  from  them 
by  reason  of  defectlyeness  occasioned  from  a 
cause  which  had  prodnced  defeedveneas  In  the 
damp  on  the  north  side  of  the  east  plUar. 
On  tiie  contrary,  there  was  evidence  vt  par- 
tlcnlar  rasons  for  the  fSJUng  of  the  other 
mandr^  which  did  not  apply  to  the  attach- 
ment on  the  north  side  of  tbe  east  pfflar. 
TbB  conditions  were  not  shown  to  be  ena^ 
tiaUy  the  same.  It  Is  a  common  thing  to 
prove  the  condition  of  machinery  or  BppU> 
anoes  at  the  time  of  the  oconrrence  InvfAved 
In  the  litigation,  by  facts  showing  the  like 
condition  of  the  same  macbloery  or  appli- 
ances at  another  thne,  when  the  drcnmstan- 
ces  shown  are  soch  as  to  raise  a  fair  infer-, 
ence  that  iu>  change  has  taken  place.  BIo- 
Oidloch  T.  Dobson.  138  N.  T.  U4,  30  N.  El  641. 
Brldenoe  that  on  occasions  before  that  In  liti- 
gation, the  conditions  being  sabstantlally  the 
same,  the  appliance  by  which  the  plaintiff 
was  Injured  failed  in  lUce  manner  to  operate 
pnq>erly,  was  hdd  competent  for  the  porpose 
of  proTli^  the  defective  character  of  the  ap- 
pliance, and  that  the  employer  knew  or  ought 
to  have  known  thereof.  Brewing  Co.  v.  Ban- 
er,  BO  Ohio  8t  660,  86  N.  B.  S5.  Proof  of 
similar  accidents  at  the  same  switch  under 
the  same  condltlona  was  hdd  onnpetent  In 
Clapp  V.  Railway  Co.,  36  Minn.  6,  80  M.  W. 
840.  See,  also,  Dye  v.  BaUroad  Co.,  ISO  N.  Y. 
671,  29  N.  B.  820.  Evidence  that  the  appli- 
ance by  wlilch  the  em^oyfi  was  injured  had 
failed  In  like  manner  to  work  properly  on 
former  occasions  of  which  the  employe  was 
Charged  with  knowledge  la  admlsslMe.  My- 
ers V.  Iron  Co.,  160  Mass.  125,  22  N.  B.  681. 
In  such  case  the  defendant  may  prove.  If  It 
can,  that  the  fwmer  failure  occurred  from 
some  other  cause  than  a  defect  in  the  appli- 
ance. Id.  In  Bailway  Co.  v.  Wynant,  114 
Ind.  625,  17  N.  B.  lis,  it  was  said:  '*When 
It  becomes  necessary  to  affect  Ibose  chafed 
with  tbe  duty  of  keeping  the  bridges  or  other 
structures  In  a  safe  condition,  or  of  Iceeidng 
only  competent  persons  in  their  service,  with 
notice  at  defects  or  nnfltness,  or  where  tbe 
questlcai  is  as  to  tbe  safety  or  avallaMllty  of 
a  matiUne  or  contrivance  designed  for  a  par- 
tlcolar  purpose  or  for  practical  use,  evidence 
Is  admissible  to  show  how  tbe  thing  served 
when  pat  to  the  nae  for  which  It  was  de- 
signed. In  the  one  case,  or  that  occurrences  of 
a  character  to  make  the  defect  or  Incompe- 
tency notorious  had  taken  idace,  In  the  otiier. 
•  *  *  Evidence  of  other  similar  occorroioes 
ta  occasions  Is  not  admlsslUe  tor  the  purpose 
of  raising  a  presnmptlfm  that  the  particular 


accldoit  In  quesHon  happoied,  or  that  the 
place  was  deftative  and  dangeroos,  or  that 
the  sltuatkm  was  of  such  a  ehancter  that 
the  occnrrence  resulting  in  the  Injury  com- 
Xdalned  of  ml^t  well  have  taken  place."  The 
general  rule  is  that  evidence  of  odier  or  simi- 
lar defects  is  Incompetent  Tbe  exceptions  to 
the  rule  are.  It  haa  been  hdd.  In  cases  where 
the  other  defects  are  shown  to  be  the  result 
of  a  cause  presumptively  operating  at  the 
place  of  the  Injury,  or  where  such  other  de- 
fects might  have  caused  the  one  which  pro- 
dnced the.lnjnry.  Moma  v.  Bailway  Co.,  30 
Minn.  46B.  16  N.  W.  858;  BaUroad  Co.  v.  Hont- 
ley,  88  Mich.  637;  Baltanad  Co.  ▼.  Fox,  U 
Bu«b.  4W;  Tel^ai^'Co.  v.  .Levi,  47  Ind. 
6K2;  Banuey  v.  Ballroad  Co.,  81  Ind.  804. 
We  cannot  determine  that  this  evidence  was 
deprived  of  improper  efCect  by  the  tact  that 
.tbe  falling  of  the  other  mandrtis  aroeared 
by  the  e^dence  to  have  been  occaslmied  by 
causes  not  shown  to  have  affected  tbe  at- 
tachment whose  defectiveness  was  charged 
bk  the  complalnL  The  ju^imMt  is  reversed, 
and  the  cause  Is  remanded  for  a  new  trial. 

COMSTOCK,  J.,  took  no  part  In  this  de- 
cision. 
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STEVENS  ?rORB  CO.  et  nl.  v.  HAMMOND. 

(Appellate  Court  of  Indiana.    Oct  25,  1898.) 

LiuiTiTioa  or  AoTioNS— Notes  —  BD8FBN8ION  or 
Statutx— SuEKTiEH— Bill  of  Ezcbp- 

TlOlff— BVIDBNOe. 

1.  The  defense  of  limitations  cannot  be  rais- 
ed hr  demnrrer,  even  where  the  compl^t  sets 
ont  a  note  on  which  the  cause  of  action  ac- 
crued more  than  10  years  prior  to  action 
brought,  unless  it  also  shows  on  its  face  that 
the  action  is  not  within  any  of  the  exceptions 
to  the  statute. 

2.  Payments  1^  a  joint-stock  association  of 
interest  on  a  note,  which  Its  president  hod 
alf^DPA  as  surety,  does  not  toil  the  statute  of 
limitations  as  to  the  latter,  for  the  obligation 
Is  joint  and  several. 

3.  Act  March  8,  1807,  providing  that,  to 
make  evidence  part  of  the  record,  it  is  euffl- 
ctent  if  the  transcript  contains  tbe  ori^nal  bill 
of  exertions  embracing  such  evidence,  if  It 
appears  from  tim  record  that  such  bill  was  du- 
ly presented  to  the  judge,  approved  and  signed 
by  nim,  and  filed  with  the  trial  clerk  or  in  opea 
court,  and  providing  that  the  act  shall  not  ap- 
ply "to  cases  now  {tending  on  appeal,"  extends 
to  appeals  which  were  nerfected  after  the  act 
became  operative,  though  the  bill  of  exceptions 
had  been  previously  signed  and  filed;  and 
therefore,  in  such  case,  ^e  record  need  not  af- 
firmativelT  show  that  the  longhand  manuscript 
of  the  evidence  was  filed  in  the  clerk's  office 
before  It  was  embraced  in  snch  exe^itions. 

Appeal  from  circuit  court.  La  Pwte  coun- 
ty; Lucius  Hubbard,  Judge. 

Action  by  Seth  Hammond  against  the  Stev- 
ens Store  Company  and  Samuel  Eoontz,  Sr. 
From  a  judgment  for  plaintiff,  defendant 
Koontz  appeals.  Beversed. 

Ohaa,  KeniBon,  for  appellant.  Andtsw 
Anderson,  for  apfiellees. 
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WILEIT,  J.  The  appellee  Hammond  aaed 
appellant  and  appellee  tbe  SteveiiB  Store 
Company  upon  a  promlasory  note  for  $1,000, 
dated  May  26,  1883,  which  said  note  waa 
signed  as  foDows:  "Sterols  Store  Co..  1^ 
Samuel  Koonts,  Sr.*  President  Samuel 
Koontz,  Sr."  The  note  provided  for  interest 
at  8  per  cent,  payable  annually.  The  com- 
plaint was  In  the  statutory  form.  Tbe  a]>- 
pellee  tbe  Stevens  Store  Company  was  de- 
faulted, and  It  Is  not  appearing  to  this  ap- 
peal. The  appellant  challenged  the  sofil- 
dency  of  the  complaint  for  want  of  facts, 
which  demurrer  was  oTermled,  and  he  ex- 
cepted. He  then  answered  In  three-  para- 
graphs, as  fidlows:  <1)  Gteneral  denial, 
payment  and  ijty  statute  of  limitation.  Ap- 
pellee Hammond  replied  0)  by  a  general 
denial,  and  (2)  by  a  new  promise  of  the  ap- 
pellant to  pay  wtfbin  10  years.  Trial  by 
Jury,  resulting  in  a  verdict  and  Judgment 
for  app^lee  Hammond.  Appellant's  mo- 
tions for  a  new  trial  and  in  arrest  of  Judg- 
ment were  overruled,  and  on  appeal  he  has 
assigned  errors  as  follows:  (1)  That  the 
court  erred  In  overruling  the  demurrer  to 
the  complaint;  CS)  that  the  complaint  does 
not  state  facts  sufficient,  etc.;  (8)  that  the 
court  wred  tn  overmtlng  the  motion  for  a 
new  trial;  and  (4^  the  court  erred  In  over- 
ruling the  motion  In  arrest  of  Judgment 

The  first  second,  and  fourth  spedflcstlons 
of  the  assignment  of  errors  may  be  constder- 
ed  together,  as  they  all  present  the  same 
question.  The  appellant  contends  that,  as 
the  complaint  on  Ite  face  ^ows  that  the 
action  was  commenced  more  than  10  years 
aftra  tbe  maturity  of  the  note,  and  the  right 
of  actton  accrued,  the  oon^aint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  There  is  some  confusion  In  the  rec- 
ord as  to  Just  when  the  action  was  com- 
menced, but  waiving  any  technical  ques- 
tion, we  think  it  sufficiently  appears  that  the 
complaint  was  filed  and  summons  issued 
February  23,  1805.  As  above  stated,  the 
note  was  dated  May  25,  1888,  and  became 
due  six  months  after  date,  and  hence  the 
right  of  action  accrued  Kovember  SS^  1883. 
Thus  it  appears  that  the  right  of  action  acs 
cmed  more  than  10  years  n^t  before  the 
suit  was  commenced.  Though  this  Is  con- 
ceded, It  does  not  follow  that  appellant's  con- 
trition that  the  complaint  Is  Insnffldent  can 
prevail,  and  hence  the  conclusion  drawn  by 
him  is  wrong.  Tbe  statute  of  limitations 
very  wls^  contains  certain  exceptions,  and 
it  Is  the  uniform  rule  in  this  stete  that  a  de- 
murrer wiU  not  lie  to  a  oomi^nt  uxdess  It 
appears  from  the  complaint  itself  that  the 
case  is  not  within  any  of-  the  exertions. 
Medsker  v.  Pogue,  1  Znd.  App.  197,  27  N.  O. 
432;  Bhewaltw  v.  Bergman,  123  Ind.  165, 
23  N.  E.  686;  ^gan  v,  Robtoson,  01  Ind. 
188:  NewBon  v.  Boutd.  92  Ind.  229:  State 
V.  Yonnts,  89  Ind.  318;  Devor  v.  Berick,  87 
ind.  337;  Dnnn  v.  Tousey,  80  Ind.  288; 
Harlen  v.  Watson,  03  Ind.  143;  Potter  r. 


Bmltb,  36  Ind.  231;  Board  v.  Adams,  76  Ind. 
604;  Mllner  v.  Hyland.  77  Ind.  458;  Morri- 
son V.  Kendall,  6  Ind.  App.  212,  88  N.  B. 
370.  As  the  eonq;>laint  does  not  show  that 
appellee  Hunmond  was  not  wlUiin  some  of 
the  exceptlims  stated  in  the  statute.  It  fol- 
lows, from  the  authorities  cited,  that  appel- 
lant's donnrrer  was  not  well  taken,  and  the 
eomi^tnt  was  sufficient  This  leaves  for 
our  considmttlon  tbe  alleged  error  tn  overrun 
Ing  appellant^s  motion  for  a  new  trIaL  l%e 
reasoitt  "assigned  fbr  a  new  trial  are  that  the 
court  erred  in  admitting  certein  evidence;  In 
giving  and  refusing  to  give  certain  instruc- 
tions; that  the  vodlet  Is  not  sustained  by 
sufficient  evidence;  that  the  verdict  Is  .con- 
trary to  law;  and  that  ttie  assessment  of  the 
amonnt  of  recovery  iM  erroneous,  In  that  It 
is  too  large.  Before  considering  an^  of  the 
questiouB  presented  by  the  motlm  for  a  new 
trial,  we  desire  to  say  that  appellant,  Koonts, 
rested  his  entire  defense  upon  the  stetute  of 
Umitatloni^  and  Is  here  Insisting  that  as  to 
him,  the  action  is  baned.  As  shown  by  the 
evldmce,  the  facts  upon  which  he  rdies  tac 
his  defense  are,  In  brief,  the  following:  The 
Stevens  Store  Company  was  a  Joint-stock 
company,  the  shares  of  stock  of  which  were 
owned  by  divers  persons,  Including  appellant 
Koontz.  He  was  the  president  of  tbe  com- 
pany, and  one  of  ite  directors;  attended  the 
meetings  of  the  stockholden  and  directors, 
but  did  not  participate  actively  tn  the  man- 
agranent  of  the  business.  So  for  as  the  rec- 
ord slwws,  he  was  the  largest  stockholder. 
The  note  In  salt  was  executed  for  borrowed 
money  that  went  Into  the  business  of  the 
Stevens  Store  Company,  and  snch  company 
was  prhiclpal  and  appelant  the  surely  tbere- 
on.  The  note  was  executed  May  25,  188^ 
and  this  suit  was  commenced  In  February, 
189&  The  Interest  had  been  paid  thereon 
up  to  May,  1862,  said  interest  having  been 
paid  by  the  Stevois  Store  Company,  throu^ 
tiie  person  tn  charge  of  the  bustaess;  haz 
no  pftrt  of  tbe  Interest. hod  been  paid  by  ap- 
pellant Koonts,  in  his  Indl^dual  capacity. 
At  the  meetings  of  the  directors  otiiitdts  or 
statements  of  the  business  of  the  company 
wen  made  by  Its  manager,  and  such  stete- 
menta  were  open  to  the  Inspection  and  ex- 
amination of  the  dlreetws.  The  pi^mentt 
of  Interest  of  the  note  were  mode  by  the 
manager,  and  such  paymente  were  made  'out 
of  the  funds  of  the  compsny.  It  is  shown 
by  the  evidence  that  appellant  bad  signed 
other  notes  as  surety  fOr  the  Stevens  Store 
Company.  One  witness  testified  that  at  the 
meetings  of  the  board  of  direetore  ai^iellant 
had  steted  w  differcait  oecaslcms  that  he 
wanted  all  the  notes  paid  upon  which  he 
was  liable  as  surety,  and  that  no  particular 
note  or  notes  were  specified;  while  apiwllant 
and  other  witnesses  testified  that  he  bad 
stated  at  some  of  the  meetings  of  the  board 
that  be  wanted  certain  and  speeffied  notM 
paid  upon  which  he  was  liable  as  surety.  It 
Is  also  shown  by  the  evidence  that  appellant 
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did  not  make  any  payments  of  Interest  on 
the  note  In  suit  in  his  Individual  capacity, 
and  It  Is  upon  this  latter  fact  that  he  relies 
for  a  reversal.  Under  the  authorities,  the 
note  is  Joint  and  several.  Lambert  v.  Lagow, 
1  Blackf.  388;  Croves  v.  Stephenson.  6 
Blackf.  5S4;  Halden  v.  Webster,  30  Ind.  317; 
Giles  V.  Canary,  99  Ind.  116.  The  rule  is 
well  settled  in  this  state  that  one  of  the 
makers  of  a  Joint  and  several  promissory 
note  may  plead  the  statute  of  limitations 
where  another  Joint  and  several  maker  has 
kept  the  statute  from  rnnning  against  him 
by  payments,  or  otherwise.  Bottles  v.  Mil- 
ler, 112  Ind.  584,  14  N.  B.  728;  Christian  v. 
State.  7  Ind.  App.  417.  34  N.  E.  825.  The 
recent  case  ol  Mo^go  v.  Ross,  50  N.  E.  867, 
It  the  last  ecpreasion  of  the  supreme  court 
upon  the  qnestion,  and  la  decisive  of  the  case 
before  Us.  It  was  there  held  that  a  partial 
payment  can  serve  only  to  suspend  the  run- 
ning of  the  statute  of  Umltatlons  as  against 
the  party  making  the  payment,  and  the  fact 
that  one  makli^  the  payment  la  the  principal 
debtor  doea  not  alter  or  change  the  rule  as 
to  other  debtors,  who  executed  the  note  or 
obligation  as  sureties.  The  opinion  of  the 
court  by  Jordan,  J,,  Is  an  exhaustive  exposi- 
tion of  the  law,  and,  after  quoting  the  stat- 
ntea,  and  reviewing  many  authorities,  the 
court  reached  the  conclnsion  Just  stated. 
We  do  not  deem  It  necessary  to  quote  at 
length  from  the  opinion,  but  content  'onr* 
selves  by  citing  it  as  decisive  of  the  case  in 
hand. 

Appellant  nrgefl  that  the  court  erred  in  In- 
Btmctlng  the  Jury  to  return  a  verdict  for 
appellee  for  the  amount  due  on  the  note. 
This  was  the  only  Instruction  given,  the  court 
refusing  to  give  certain  Instructions  tendered 
and  requested  by  appellant  Under  the  evi- 
dence and  law  as  her^  stated  the  court 
was  not  authorized  to  direct  a  verdict  tor 
appellee,  and  for  the  error  In  so  Instructing 
the  Jury  the  Judgmoit  must  be  reversed. 

Appellee  Inslsta  that  the  evidence  la  not  In 
the  record,  because  it  does  not  affirmatively 
show  that  the  longhand  manuscript  of  the 
evidence  was  filed  In  the  cleric's  office  before 
It  yrsji  Incorporated  In  the  bill  of  exceptions, 
and  bence  we  cannot  consider  the  Instruc- 
tlcms;  but  In  this  li^tence  we  think  he  Is 
In  error.  The  transcript  was  filed  In  this 
court  November  22,  1897,  and  therefore  It  Is 
governed  by  the  provisions  of  the  act  ap- 
proved March  8,  1897  (see  Acts  1897.  p.  244), 
notwithstanding  the  fact  that  tbe  bill  of  ex- 
ceptions was  signed  and  filed  before  tbe  act 
was  passed.  To  make  the  evldoice  a  part 
of  the  record  under  that  act,  It  Is  sufficient 
If  the  transcript  contains  the  original  blU  of 
ezceptlons  embracing  such  evidence.  If  It 
appears  from  the  record  that  such  bill  was 
duly  and  timely  presented  to  the  Judge,  ap- 
proved and  signed  by  him,  and  filed  with  the 
derk  of  the  trial  court  or  In  open  court 
This  tl»  record  shows  was  done.  The  act 
fiffthu  proTldes  that  it  shall  not  apply  to 


"cases  now  pmdlng  on  appeal  in  tbe  supreme 
or  appellate  courts."  This  must  be  con- 
strued to  mean  that  though  the  bill  of  ex- 
ceptions, embracing  the  evidence,  was  signed 
and  filed  befose  tbe  act  went  into  effect  sod 
the  appeal  perfected  after  It  became  opera- 
tive, the  appeal  must  be  governed,  so  far  as 
bringing  the  evidence  into  the  record  Is  con- 
cerned, by  the  act  In  force  when  the  appeal 
is  perfected.  It  is  not  necessary,  therefore, 
that  the  record  should  show  that  the  long- 
hand manuscript  of  the  evidence  was  filed  In 
the  clerk's  office  before  it  was  embraced  la 
the  bill  of  exceptions.  Judgment  reversed, 
with  Instructions  to  tbe  court  below  to  sus- 
tain appellant's  motion  for  a  new  trial. 

(21  Ind.  App.  82) 
SMITH  V.  MILLER  et  at 
(Appellate  Court  of  Indiana.    Oct  26,  1896.) 

ADHINI^TRATORB — OpBNIXO    SbTTLBUKHT — PLBAD- 
ING— DSFBCTg  CURBD. 

1.  Under  Barns'  Rev.  St.  1894,  |  2558  (Hoi^ 
ner's  Rev.  St  1897,  8  2403),  providing  for  set- 
ting aside  final  settlement  of  an  estate  after 
the  administrator  has  been  discharged,  on  a 
person  interested  in  the  estate  filing  his  pe- 
tition, setting  forth  the  fraud  or  mistake  in 
the  settlement  or  prior  proceedings,  "affecting 
him  adversely,"  it  is  not  enough  to  allege  that 

Elaintiffs  were  creditors  of  the  estate,  and 
ad  claims  allowed  which  were  not  paid,  and 
that  the  administrator  did  not  account  for 
fnnda  received,  but  it  should  show  that  their 
claims  were  for  more  than  nominal  snms;  and, 
having  alleged  that  the  estate  was  settled  as 
insolvent  it  should  show  that  after  payment 
of  any  claims  entitled  to  a  priority,  there 
would  be  a  balance  to  be  applied  on  tlieir 
claims. 

2.  Failure  of  petition,  demurred  to  '^ich  Is 
oTerntled,  to  aver  a  material  fact  Is  not  cured 
by  general  finding,  onder  Burns'  Rev.  St.  1894, 
§  348  (Horner's  Rev.  St.  1897,  S  345),  declar- 
ing that  "no  objection  taken  by  demurrer,  and 
overruled,  shall  be  sufficient  to  reverse  the 
judgment  if  it  appears  from  the  whole  record 
that  the  merits  of  the  canse  have  been  fairly 
determined." 

Appeal  from  circuit  court  Oarroll  count?; 
T.  F.  Palmer,  Judge. 

Action  by  William  Miller  and  others  against 
James  G.  Smith,  administrator  of  Thomas  B. 
Robertson,  deceased.  Judgment  tor  plaintiffs. 
Defendant  at^wals.  Beversed. 

A.  C.  Hindman,  L.  D.  Boyd,  and  John  H. 
Gould,  for  appelant  Pollard  &  PoUard,  for 
appellees. 

0OM3TOCK,-J.  This  actlrai  was  brought 
by  ai^pellees  as  creditors  of  Thomas  B.  Robert- 
son, deceased,  whose  dalms  had  been  allow- 
ed, but  bad  not  been  paid,  asking  that  the 
final  settlement  made  by  the  admlidstrator  of 
said  estate  be  set  aside,  and  the  estate  reopen- 
ed. The  petition  was  based  upon  section 
2558,  Bums'  Rev.  8t  1891  (section  2403, 
Homer's  Rev.  St  1887),  which  reads  as  fol- 
lows: "When  final  settlement  of  an  estate 
shall  have  been  made,  and  the  executor  or 
administrator  discharged,  any  person  Intraest- 
ed  in  the  estate^  not  appearing  at  tbe  final 
settlement  nor  personally  summoned  to  St* 
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tend  the  ume,  may  hare  sneh  settlement,  or  m 
much  thereof  as  affects  falm  adTeraely,  set 
aside,  and  the  estate  re-opened,  by  filing  In  the 
court  In  which  settlement  was  made,  within 
three  years  from  the  dat»  of  snch  settlement, 
his  petition,  particularly  setting  forth  the  Il- 
legality, fraud  or  mistake  In  such  settlement 
or  In  tiie  prior  proceedings  In  the  administra- 
tion of  the  atate,  affecting  him  adversely. 
The  executor  or  administrator  of  the  estate, 
and  any  of  the  creditors,  heirs,  devisees  or 
legatees  of  the  decedent  adversely  Interested 
In  the  matters  alleged  In  such  petition,  shall 
be  made  defendants  thereto,  and  shall  be  en- 
titled to  such  notice  of  the  pendency  thereof 
as  to  required  to  be  given,  under  the  Code  of 
Clrtl  Procedure,  to  defendants  In  ordinary 
actions,**  etc.  A  demurrer  to  the  petition,  for 
want  of  facts,  was  overruled,  a  general  de- 
nial filed,  and,  upon  final  hearing,  the  court 
found  that  by  mistake  the  administrator  had 
failed  to  chai^  himself  with  three  separate 
Items,  amounting  In  the  aggr^te  to  9T2.  The 
final  settlement  was  set  aside,  and  the  admin- 
istrator directed  to  file  another  report,  charg- 
ing himself  with  said  omitted  Items,  and  set- 
ting out  an  Itemized  statement  ot  hla  services 
as  administrator. 

The  assignment  of  errors  contains  three 
q>eclficatlons.  The  first  and  second  challenge 
the  suffldency  of  the  complaint;  the  third, 
the  action  of  the  court  In  overruling  the  mo- 
tion for  a  new  trlaL 

The  petition  avers  that  the  plaintiffs  are 
creditors  of  the  estate  of  said  Robertson,  de- 
ceased; that  letters  of  administration  were 
duly  Issued  to  the  defendant,  Smith,  on  the 
22d  day  of  August,  1S91;  that  on  the  19th  day 
of  April.  1896,  he  filed  In  the  CarroU  ch^t 
court  his  final  settlement  report  of  his  said 
trust,  which  said  settlement  was  duly  ap- 
proved and  duly  entered  In  the  proper  order 
book  of  said  court;  that  neither  of  the  plain- 
tiffs appeared  to  said  settiement;  that  neither 
of  them  was  summoned  to  attend  the  same, 
nor  did  they  have  any  notice  whatever  that 
the  same  would  be  made;  that  each  of  the 
plaintiffs  had  claims  allowed  against  said  es- 
tate, but  neither  of  them  received  any  part 
thereof;  that  such  estate  was  settled  as  insol- 
vent; and  that  said  report  was  procured  by 
fraud  and  misrepresentation  practiced  by  said 
administrator  upon  the  court  The  petition 
then  seta  out  particularly  the  acts  which  ap- 
pellees characterize  as  fraudulent,  among 
them  the  failure  of  the  administrator  to  ac- 
count for  divers  sums  of  money  which  he 
rec^ved  as  such  administrator  from  various 
sources,  and  for  which  ba  did  not  aocoont 
to  said  report 

Without  setting  out  the  averments  showing 
the  illegality,  fraud,  or  mistakes  of  the  ad- 
ministrator on  account  of  which  the  peti- 
tioners asked  that  the  final  report  be  set 
aside,  it  is  enough  to  say  that  they  were  suffi- 
cient to  Justify  the  trial  court  in  reopenisg 
the  estate,  had  the  petition  not  been  wanting 
In  other  necessary  averments.   The  statute 
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clearly  contemplates  that  th^  report  shall  be 
set  aside  and  the  estate  reopened  only  upon 
the  petition  of  those  whose  pecuniary  interests 
have  been  affected  adversely  by  the  settle- 
ment It  must  therefore  appear  from  the 
complaint  that  the  Illegality,  mistake,  or  fraud 
worked  pecuniary  damages  to  the  petiUoneis. 
This  does  not  appear  from  the  averments  ot 
the  complaint  It  Is  alleged  that  the  estate 
was  settled  as  Insolvent  It  appears  from  the 
petition  that  the  real  estate  was  sold  by  the 
administrator  to  pay  debts.  If  the  estate  was 
Insolvent,  It  should  appear  from  the  complaint 
that  appellees'  claims  were  entitled  to  pay- 
ment In  the  order  of  priority,  or  that  there 
was  a  balance  after  payment  of  claims  entitied 
to  priority  to  be  applied  pro  rata  upon  the 
unsecured  or  general  claims.  The  complaint 
does  not  show  the  amount  of  either  of  appel- 
lees' claims.  It  should  show,  at  least,  that 
their  claims  were  for  more  than  a  nominal 
amount  In  other  words,  the  complaint 
should  show  that  appellees  were  affected  ad- 
versely by  the  alleged  errors  or  fraud,  and 
that  but  for  the  alleged  illegality,  mistake,  or 
fraud,  there  would  have  been  assets  to  apply 
to  their  respective  claims.  Splcer  v.  Hock- 
man,  72  Ind.  120.  This  the  complaint  falla 
to  do.  For  this  reason  the  trial  court  erred 
In  overruling  the  demurrer. 

In  the  event  of  another  trial,  other  alleged.' 
errors  are  not  likely  to  arise,  and  we  do  no£. 
consider  them. 

The  learned  counsel  for  appellees  suggest 
that  an  examination  of  the  record  will  dis- 
close that  the  cause  was  fairly  tried,  and  that 
even  If  the  ruling  on  the  demurrw  to  the  com- 
plaint was  erroneous,  the  judgment  should  be 
affirmed,  under  section  848,  Bums'  Rev.  St 
1804  (section  845,  Homer's  Sev.  St  1897), 
reading  aa  follows:  "No  objection  taken  by 
demurrer,  and  overruled,  shall  be  sufficient  to 
reverse  the  judgment  If  It  appear  from  the* 
whole  record  that  the  merits  of  the  cause  have 
been  fairly  determined."  This  section  ha« 
been  held  In  a  number  of  cases,  by  the  su- 
preme and  this  conrt  to  apply  to  special  find- 
inga,  but  then  in  a  qualified  sense.  The  find- 
lug  In  this  case  must  be  held  to  be  a  general 
finding.  In  Insurance  do.  v.  Reptogle,  114 
Ind.  7,  15  N.  E.  810,  the  court,  by  Mitchell, 
J.,  says:  'The  special  findings  cannot  be 
looked  to  tn  order  to  determine  the  prop* 
riety  of  a  ruling  on  the  pleadings,  unless  they 
rest  upon  other  pleadings  than  -the  one  ruled 
on."  In  Railway  Co.  v.  Kurts,  10  Ind.  App., 
at  page  74,  85  N.  B.  201,  and  87  N.  B.  808. 
the  court  after  a  lengthy  review  of  numerous 
decisions  upon  the  question,  declined  to  hold 
that  a  complaint  defective  in  matter  of  sub- 
stance could  he  cured  by  a  special  finding.  In 
Assurance  Co.  v.  McCarty,  18  Ind.  App.  468, 
48  N.  E.  265,  It  was  held  that  the  failure  to 
aver  a  material  fact  was  not  cured  by  a  ape- 
dal  finding.  See,  also,  Jones  v.  Casler,  189 
Ind.  382.  88  N.  B.  812;  Assurance  Co.  v. 
Koontz,  17  Ind.  App.  64,  46  N.  £.  95;  Rhodes 
T.  HUilgoss,  16  Ind.  App.  478,  46  N.  B.  666; 
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DIU  T.  Mnmfofd,  10  Xod.  App.  600,  48  N.  B. 
861.   Judgment  rerened,  with  InstnictlonB  to 
tbe  lower  court  to  tuatala  tbe  demurrer  to  the ' 
complalnL 


(22  Ind.  App.  ffI7) 

MANUFACTURERS'  NATURAL  GAS  CO. 

OF  INDIANAPOLIS  t.  LESLIE  «t 
(Appellate  Court  .of  Indiana.    Oct.  27,  1898.) 

Ehinest  DoHAnc— Damaobs— Appsil  and  Gbbob 
— Objiotioki  Waitbd. 

1.  Where  an  easement  In  land  is  appropriated 
for  the  laying  of  natural  gas  tnaios,  damages 
cannot  be  allowed  for  possible  injury  to  crops 
from  leakage  or  for  inJurieB  to  persons  and 
property  likely  to  resnlt  from  explosions. 

2.  In  the  absence  of  evidence  that  a  natural 
gas  main  will  proTcnt  the  future  improTement 
of  land,  damages  cannot  be  allowed  uerefor  In 
proceedings  to  appropriate  an  easement  for  its 
construction. 

3.  Appellant,  who  at  tbe  trial  did  not  obje<:t 
to  the  submisBum  of  cpedal  Interrogatories 
to  the  jury,  cannot  on  appeal  complain  that 
rach  Interrogatorie*  were  not  anthorixed  by 
statute. 

Appeal  from  superior  court,  Madison  coun- 
ty; William  S.  Dlven,  Judge. 

Proceedings  by  the  Manufacturers'  Natural 
Ou  Company  of  Indianapolis  against  Mary 
Leslie  and  oOiers  to  appropriate  an  easement 
tn  lands  for  the  purpose  of  laying  natural 
gas  mains.  From  an  award  of  damages^  the 
plaintiff  appeals.  Reversed. 

Ohlpman,  Keltner  &  Hendee^  for  appellant. 
Carver  &  Ballard  and  Gtarln  ft  Davis,  for  ap- 
pellees. 

WILBT,  J.  This  case  was  transferred 
from  the  supreme  court  after  a  Judgment  ot 
affirmance  had  been  rmdered  In  that  court, 
and  a  rehearli^  granted.  40  N.  O.  046.  It 
was  a  proceeding  to  appropriate  an  ease- 
ment In  lands  for  the  purpose  of  laying  nat- 
ural gas  mains,  under  the  provisions  of  the 
act  of  1880.  Acts  1880,  p.  22;  Rer.  8t  1804. 
I  G103.  and  succeeding  sections.  In  tlie  case 
before  us  tbere  was  a  dbugreement  betmoi 
appellant  and  appellees  as  to  the  appropri- 
ation of  certain  of  appdlees*  lands  for  such 
easement  and  they  were  unable  to  agree 
among  themselves  as  to  what  compensation 
appellant  should  pay.  Thereuiwn  apprais- 
ers were  duly  appointed,  as  (vovlded  by  law, 
who  assessed  damages  at  $260.  So  far  as 
the  record  idiows,  all  the  steps  required  hj 
statute  aKiear  to  have  been  regular,,  and,  on 
the  filing  of  tbe  report  of  the  appraisers, 
anidlant  paid  to  the  clMk  of  the  court  the 
amount  assessed  for  the  use  and  benefit  of 
app^lees.  To  this  report  appellees  filed  ex- 
ceptions, and  appealed  to  tke  court  below, 
where  the  question  of  damages  was  submit- 
ted to  a  Jury,  and  the  amount  assessed  at  fSSO 
t>7  tbdr  general  TOrdlct  At  the  proper 
time,  appellant  requested  the  court  to  sub- 
mtt  to  the  Jury  certain  interrogatories,  and 
require  them  to  be  answered  In  case  the 
Jury  agreed  upon  a  general  Terdlct.  By 
their  answtts  to  Interrogaturlei^  the  Jury 
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q^eeifled  the  different  Items  of  damages,  and 
tbese  several  Items  aicgr^te  tbe  amount 
named  in  the  genml  verdict,  aa,  as  between 
the  general  verdict  and  the  answers  to  tbe 
interrogatories,  tbere  is  no  Inconsistency  in 
tbe  amounts.  It  Is  earnestly  Inslstedi  how< 
ever,  by  appeUant,  that  certain  items  or  de- 
mente  of  damages  found  and  spedfied  by 
the  Jury  In  answer  to  the  Interrogatories  are 
improper,  and  do  not  constitute  damages  for 
which  it  Is  liable  in  this  proceeding.  The 
several  Items  of  damages  as  specifically 
found  by  the  Jury  are,  as  f<dIows:  (1)  Val- 
ue of  real  estate  condemned,  $200;  CO  in- 
terfering wltb  the  cultivation  of  the  soil. 
$60;  (8)  leakage  of  gas,  permeating  the  soO, 
and  entering  tUe  ditches,  causing  explosions 
and  loss  of  crops,  $100;  (4)  explosion  of  gas, 
causing  damages  to  pecsons  and  stock,  $50: 
(5)  barring  and  interfering  wltb  improve- 
ment of  certain  parts  of  the  land.  $75;  («)  re- 
lation of  tbe  balance  ot  the  land  to  the  part 
condemned.  $7B^making  a  total  of  $650. 
Upon  the  return  ot  the  verdict  and  answers 
to  interrogatories,  an^allant  moved  for  Judg* 
ment  in  ite  favor  on  the  answers  to  Inter- 
rogatories,  notwithstanding  the  gomal  ver- 
dict; also  moved  the  court  to  rend«  Judg- 
ment for  appellees  for  $2S0  and  $276,  respec- 
tively,—eadi  of  which  motions  was  over- 
ruled, and  appellees*  motion  Cor  Judgment  for 
$550  was  sustained.  Appellant  then  moved 
that  the  Judgment  be  modified  so  as  to  be 
for  $250  and  $274,  respectively,  and  no  more, 
which  motions  were  each  overruled..  All 
these  motions  axe  properly  reserved  .and 
brought  into  the  record  by  a  bill  of  excep- 
tions. The  rulings  on  tbem  several  mo- 
tions are  assigned  as  errors,  and,  as  they  sub- 
stantially present  tbe  same  question,  they 
may  be  considered  together. 

It  is  specially  urged  that  the  items  of  $100 
for  leakage  of  gas,  causing  explosions  and 
loss  of  crops,  and  $50  for  explosion,  causing 
damage  to  persons  and  stock,  are  not  png^ 
elemente  or  items  of  dami^  and  are  er- 
roneously Included  bi  the  Judgment  The 
Btatnto  under  whicb  this  proceeding  was 
brought  Is  not  as  dear  and  definite  as  to 
tbe  question  of  damages  as  it  might  be;  yet 
we  think  it  can  be  falily  construed  ao  as  to 
carry  out  the  Intoitlon  of  the  legislature  In 
passing  It.  It  inovldea,  where  the  parties 
cannot  agree,  tbat  an  appraisonent  of  the 
damages,  etc.,  shall  be  made;  and,  as  to  the 
measure  of  damages,  It  Is  provided  that  "they 
[the  appridsers]  sihall  consider  the  Injury 
which  such  owner  may  sustain  by  reason  of 
such  trendies  and  pipe  Hues,  and  shall  forth- 
with return  th^  assessment  of  damages  to 
the  clerk  of  the  court,  setting  forth  the  value 
of  the  property  taken,  or  Injury  d<me  to  the 
^operty,  which  they  shall  assess  to  the  own- 
er or  owners  separately."  This  statute  Is 
evidently  Intended  to  serve  the  same  purpose, 
tor  the  condemnation  of  lands,  or  to  appro- 
priate an  easement  therein,  fer  tlie  laying  of 
pipe  lines,  etc,  as  the  genenl  statute  ralat- 
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tog  to  condemnation  proceedings  In  securing 
the  lif^t  of  way  tm  the  constmctlon  of  rafl- 
ToadB.  There  Is  tbls  dUference,  howeTer:  In 
a  condemnation  proceeding  to  procure  a  right 
of  -way  for  a  constroctlon  of  a  railroad,  the 
title  to  such  right  of  way  Tests  In  the  com- 
pany; wliile.  In  a  proceeding  of  this  char- 
acter, the  company  only  acquires  an  ease- 
mHit  The  object,  therefore,  at  the  lei^sla- 
tnre  in  passing  the  act  we  are  now  consid- 
ering, was  to  provide  landowners  a  Just  and 
adequate  compensation  for  damages  Incident 
to  the  construction  of  pipe  lines,  etc,  over 
and  across,  their  lands,  finch  compensation, 
it  se^a  to  OS,  mnst  be  measured  by  the  ac- 
tual damages  to  the  freeht^  occasioned  by 
such  construction,  Indudlng  the  land  appro- 
priated and  occiq^,  and  the  relation  of  the 
remaining  land  thereto.  It  la  evident  that  it 
was  not  the  intention  of  the  legislature  to 
embrace  within  the  statute  damages  on  ac- 
count of  injuries,  eitlier  to  persons  or  prop- 
erty, that  subsequently  might  occur  on  ac- 
count of  negligence,  etc  Such  negligence, 
resulting  In  Injury  either  to  persons  or  prop- 
erty, might  create  an  independent  right  of  ac- 
tion, but  It  could  not  be  made  a  basis  tor  esU- 
mating  the  damages  to  the  freehold,  growing 
out  of  the  conatructlon  of  such  pipe  Une.  The 
rule  for  the  assessment  of  damages  In  con- 
demnation prbceedlngs  for  railway .  purposes 
Is  the  Talne  of  the  land  actually  taken,  and 
any  injury  to  the  residue.  Ballroad  Co.  t. 
Allen,  100  Ind.  409;  Railroad  Co.  t.  McGIure, 
29  Ind.  536;  GraTol-Boad  Go.  t.  Stockton,  43 
Ind.  828;  Railroad  Co.  t.  Lansing,  52  Ind. 
220.  In  Rousfalange  t.  Railway  Co.,  115  Ind. 
106,  17  N.  E.  lOS,  Zollars,  J.,  stated  the  rule 
as  follows:  "The  role  aa  to  what  damages 
may  be  assessed  by  the  commissioners  in  a 
condemnation  proceeding  la  that  the  value  of 
the  land  appropriated  should  be  considered, 
togethei^  with  any  Injury  to  the  reMdue  of 
tiie  land  naturally  resulting,  or  that  might 
reasonably  be  expected  to  result,  from  the 
appropriation  and  conrtmction  of  Uie  road  in 
a  proper  and  lawful  manner.**  And  In  tbe 
same  case  it  was  further  said!  "Such  assess- 
ment of  damages  wHl  not  be  presumed  to 
cover  damagea  resulting  txom  the  negligent 
construction  of  the  road,  or  any  portion  of  It, 
nor  damages  resulting  from  Improper  en- 
croachments upon  land  outside  of  the  right 
of  way."  In  the  case  last  cited,  the  r^ht  of 
way  was  conveyed  by  deed  to  the  railway 
company;  and,  after  the  road  had  been  con- 
strneted,  it  waa  found  that,  at  a  certain  point 
on  such  right  of  way,  the  ground  was  soft, 
and  the  roadbed  sunk.  In.  filling  up  tbe  de- 
pression, appellee  encroached  upon  land  out- 
side of  the  original  light  of  way,  and  the 
owner  brought  his  action  for  damages.  In 
discussing  the  question,  the  court  said:  "Had 
the  strip  of  land  been  taken  by  c(»idemna- 
tlon,  Instead  of  by  grant,  the  commlsalonera 
or  Jury,  in  assessing  the  damages,  could  not 
have  Included  damages  for  such  encroach- 
ment—First  Because  they  could  not  have  as- 


sumed that  the  railroad  company  would  vol- 
untarily so  CMistruct  Ite  road  aa  to  make  It 
rest  partially  uptm  land  outside  tlie  right  of 
way.  To  have  assumed  titat,  and  to  have 
assessed  damage  accordingly,  would  have 
been  to  assume  that  the  railroad  company 
would  commit  a  trespass,  and  have  assessed 
in  advance  damages  resulting  from  such  trea- 
paas.  Second.  Because  they  could  not  have 
known  In  advance  tliat  the  result  of  the  fill 
would  be  to  cause  the  embankment  to  so 
spread  as  to  encroach  upon  the  balance  of 
the  land,  and  cause  injury.  Such  an  injury 
could  not  reasonably  have  been  expected 
from  the  proper  construction  of  the  road." 
The  case  of  On  Oo.  v.  Jones,  14  Ind.  App.  66, 
42  N.  B.  487,  is  In  point  It  was  there  held, 
and  we  think  correcfly,  that  It  will  not  be 
presumed,  in  the  absence  of  evidence,  that 
natural  gas  cannot  be  conducted  through 
pipes  without  Injury  to  the  premises  through 
which  It  passes.  And.  in  the  same- case  It 
was  fnrUier  h^  that  damages  wU  not  be 
allowed  for  probable  future  losses  by  fire  and 
explosions,  as  ind^endent  items,  disconnect- 
ed from  the  diminished  value  of  the  land,  in 
proceedings  to  condemn  the  same  for  laying 
pipes  to  convey  natural  gas.  The  questlona 
there  discussed  and  decided  arose  in  condem- 
nation proceedings,  and  upon  an  Instruction 
to  the  Jury.  In  the  instruction,  the  court 
told  the  Jury  that,  In  considering  the  dam- 
ages to  be  assessed,  they  could  take  Into  con- 
sideration the  probability  of  Injuries  from 
flro  and  explosions  which  might  result  from 
the  ordinary,  prudent,  and  careful  operation 
of  the  pipe  line.  And,  in  another  instruc- 
tion, the  court  told  the  Jury  that  they  could 
include,  not  only  damages  for  the  Injuries  to 
the  land  resulting  from  putting  in  the  pipe 
line,  but  also  da-mages  whlcb  would  probably 
result  from  the  careful  and  reasonably  pru- 
dent maintenance  of  the  same  In  the  future. 
Both  of  these  instructions  were  hdd  to  be 
erroneous,  aa  not  stating  tiie  correct  rule  aa 
to  the  measure  of  damages  In  such  proceed- 
ings. The  Jury  foimd  in  the'case  beftnre  us 
that  appellees  were  entitled  to  recover  dam- 
ages for  leakage  of  gas  and  the  bursting  of 
pipes,  resulting  In  injury  to  crops  In  the  sum 
of  1100,  and  $60  dunages  for  explosions,  to 
the  Injury  of  persons.  Under  the  autiiori- 
ties,  these  items  of  damages  were  not  recov- 
erable in  this  action,  and  it  vnis  reverslUe 
error  to  render  Judgment  for  them. 

Another  Item  of  damages  as  found  by  the 
Jury  is  as  fellows:  'barring  Improvements 
on  certain  portion  of  land,  $76."  As  to 
whether  this  Is  an  element  of  damages  proper 
to  be  considered  In  this  proceeding,  we  are 
not  able  to  decide  from  the  record.  We  hold, 
however,  that,  under  the  record  as  It  comes 
to  ua.  It  was  Improper  for  the  Jury  to  con* 
aider  it  The  evidence  is  not  brought  into 
the  record,  and  whether  there  was  any  evi< 
dence  upon  whldi  su<^  damages  cotild  be 
predicated,  we  are  unable  to  9ay.  If  the 
Jury  meant  to  say  that  at  some  fntore  time 
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the  appellees  might  desire  to  build  a  house 
or  BMne  other  structure  on  the  land  traversed 
by  appellant's  pipe  line,  and  that  such  line 
would  Interfere  therewith,  then,  In  that 
event.  It  would  be  too  remote  and  Indefinite 
to  form  the  basis  of  the  damages  specified 
in  the  last  above  mentioned  Item.  The  stat- 
ute under  which  these  proceedings  were  had 
provides  that  "said  trenches  and  pipe  lines  In 
all  cases  to  be  laid  at  such  depth  as  not  to 
interfere  with  the  tillage  of  the  soil,  or  the 
existing  drainage,  and  the  soil  talcen  from 
such  trenches  shall  be  returned  with  the  top 
soil  on  top,  as  originally  fojiind."  Rev.  St 
1S94,  i  5103,  subd.  4.  The  same  statute  also 
provides  that  such  trenches  shall  be  con- 
structed In  such  manner  as  to  afford  security 
to  life  or  property.  We  must  presume  that 
appellant,  in  constructing  Its  pipe  line,  did  so 
in  conformity  to  the  law;  and  hence,  in  fill- 
ing the  trench.  It  placed  the  top  soil  on  top, 
so  as  not  to  Interfere  ,wlth  the  cultivation  of 
the  soil  or  the  use  of  the  freehold,  and  also 
constructed  Its  pipes  In  such  a  manner  as  to 
afford  security  to  life  and  property.  If  this 
Is  true,  then,  when  appellant  had  fully  com- 
pleted Its  line  and  filled  the  trenches,  such 
line  wonld  not  Interfere  with  appellees*  cul- 
tivation, Use,  and  occupancy  of  the  freehold, 
or  prevent  them  from  constructing  buildings 
4m  any  part  thereof.  The  highest  duty  of 
a  court  Is  to  see  that  jttstice  Is  meted  out,  and 
that  the  rights  of  litigants  are  fully  protect- 
ed. In  this  case  this  could  not  be  done  by 
an  affirmance  of  the  judgment,  for  we  would 
thus  be  holding  that  appellees  could  recover 
certain  elements  of  damages  which  the  stat- 
ute does  not  authorize,  which  Justice  does  not 
tolerate,  and  which  tiiis  court  has  specifical- 
ly decided  are  not  recoverable. 

It  Is  Insisted  by  counsel  for  appdlees  that, 
when  this  action  was  tried  In  the  court  be- 
low,- there  was  no  statute  authorlzli^  the 
court  to  submit  to  a  Jury  Interrogatories,  and 
require  them  to  find  specially  npon  partlcu- 
lar  questions  of  fact  '  As  to  whether  there 
was  such  authority  or  not,  we  do  not  decide, 
for  the  objection  comes  too  late.  At  the  trial 
of  this  cause,  counsel  for  appellees  recognized 
the  right  to  have  Interrogatories  submitted 
to  the  Jury  upon  particular  questions  of  fact 
by  not  objecting  thereto,  and  therefore  ap- 
pellees cannot  now  be  heard  to  complain.  As 
we  have  shown  in  this  opinion,  the  elements 
of  damages  that  may  be  recovered  in  such 
proceedings  are  clearly  and  distinctly  mark- 
ed. Neither  courts  nor  Juries  can  speculate 
upon  the  question,  for  the  damages  accruing 
to  the  freehold  are  susceptible  of  direct  and 
positive  proof,  and  hence  may  be  determined 
by  almost  mathematical  precision.  It  is  sel- 
dom that  a  case  comes  to  this  court  where 
the  record  presents  such  a  wanton  disregard 
of  the  legal  rights  of  a  litigant  as  shown  by 
the  Jury  In  this  case,  in  their  answers  to  In- 
terrogatories. If  the  principle  contended  for 
here  by  appellees  should  prevail  and  become 
fixed  In  otir  Jurl^pmdence^  there  would  be  no 


protection  to  the  rights  of  those  Invoking  the 
wholesome  doctrine  of  eminent  domain, 
where  the  right  Involved  the  duty  of  submit- 
ting the  question  to  the  arbitrament  of  a 
Jury.  We  could,  on  the  answers  to  the  in- 
terrogatories, direct  a  Judgment;  but,  looking 
at  the  entire  record,  we  believe  the  ends  of 
Justice  win  be  best  subserved  by  a  new  trial 
of  all  the  Issues.  The  Judgment  is  therefore 
reversed,  and  a-  new  trial  directed. 


(1B7  N.  T.  78) 

In  re  TAXPAYERS  AND  FREEHOLDERS 
OF  VILLAGE  OF  PLATTSBUHGH. 

(Court  of  Appeals  of  New  Twk.   Get  25* 

1898.) 

Appeal — Dbcibioxs   Rkvibwabls — Towhs — Pow- 
IRS  or  Tow!<r  Trubtbbs— Expsnditorbs— Db- 

riCIBNOT  or  FOKDS— CbARTBR— CONSTRUCTIOIT— 
BXPBRTS— APPOtNTUBST  OP— COSTS— WaJVBB. 

1.  An  order  which  was  the  result  of.  an  in- 
vesti^tion  In  a  summary  proceeding  institnted 
before  a  justice  of  the  supreme  court  under 
Greneral  Municipal  Law,  f  3  (Laws  1892,  <*. 
685),  providing  for  an  investigation  into  the 
finanaal  affairs  of  villagefl.  being  a  final  wder. 
in  a  spedal  proceeding,  Is  reviewable  on  ap- 
peal. 

2.  A  justice  of  the  supreme  court  In  a  pro- 
ceeding before  him,  under  General  Unnldpal 
Law,  f  3  (Laws  1892,  c.  685),  providing  for  an 
investigation  into  the  financial  affairs  of  vil- 
lages, fonnd  that  the  trustees  acted  illegally  in 
paying  out  of  the  proper  fund  debts  chargea- 
ble to  that  fund,  but  contracted  daring  previ- 
ous years.  Bdd  error,  since  there  was  no  pro- 
hibition in  the  charter  against  paying  a  debt 
out  of  the  proper  fund,  'although  it  was  not 
contracted  during  the  year  when  payment  was 
made. 

3.  The  charter  of  the  Tillage  of  P.  provides 
that,  whenever  there  shall  oe  an  excess  of 
money  in  any  particular  fund  In  any  year,  the 
trustees  can  apply  such  excess  to  supply  any 
deficiency  exlstmg  in  any  other  fund.  Held, 
that  the  deficiency  intended  to  be  supplied  was 
not  only  such  as  might  arise  from  the  nonpay- 
ment of  taxes,  but  also  such  as  might  arise 
from  the  expenditure  of  a  particular  food  in 
supplying  the  reasonable  wants  of  the  village. 

4.  The  trustees  of  a  village  contracted  debts 
in  undertaking  to  suppress  an  epidemic,  under 
the  direction  of  the  local  board  of  health.  The 
charter  of  the  village  contained  no  provision 
authorizing  its  tmstees  to  contract  debts  for 
preserving  the  public  health;  but  General 
Health  Law,  S  3d  (Laws  1893,  c.  661),  makes 
the  municipality  liable  for  all  expenses  incur- 
red by  the  local  board  of  health  in  the  sup- 
pression of  disease.  Beld,  that  the  debts  were 
not  illegally  created,  since  the  general  law 
must  be  regarded  as  part  of  the  village  charter. 

5.  A  village  charter  provided  that  no  sewer 
exceeding  20  rods  in  length  should  be  construct- 
ed without  advertising.  The  trustees,  under 
the  direction  of  the  local  board  of  health,  con- 
structed sewers,  without  advertising,  exceeding 
such  length,  as  a  preventative  of  an  apprehend- 
ed epidemic.  It  was  not  claimed  that  there 
was  any  fraud  In  the  transaction.  Hdd,  that 
the  action  of  the  trustees  was  technically 
wrong,  hut  did  not  Justify  a  finding  that  the 
debts  so  contracted  were  illegal. 

6.  In  a  proceeding  by  the  freeholders  of  a  vil- 
lage before  a  justice  of  the  supreme  court  for 
an  investigation  into  the  financial  affairs  of 
the  village,  under  General  Municipal  Law,  S  3 
(Laws  1892,  c.  685),  such  justice,  having  the 
discretionary  right  to  appoint  an  expert  to 
make  the  investigation,  on  bis  own  motion 
pointed  one  oi  sach  freehoUbers.   EM  error. 
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u  snch  freeholder  waa  ineligible  for  tlie  ap- 
pointmait. 

7.  A  Justice  in  a  proceeding  before  him,  un- 
der General  Municipal  Law,  §  3  (Laws  1892, 
c.  685),  providinK  for  an  investigation  into  the 
financial  affairs  of  a  village,  taxed  the  costs 
thereon  against  the  village  trustees,  and  di- 
rected payment  hj  them  personall;.  The  stat- 
ute authorizee  the  justice  to  tax  costs,  but 
makes  no  provision  as  to  how  thej  are  to  be 
awarded.  Held,  that  the  justice  had  no  power 
to  direct  payment  of  the  costs  in  a  lump  sum, 
or  in  such  amount  as  he  should  determine  to 
be  proper;  since,  being  a  special  proceeding,  the 
costs,  under  Code,  §  3240,  should  have  been  re- 
stricted to  such  as  would  be  allowable  for  similar 
services  in  an  action. 

8.  Hie  first  opportunity  a  party  bad  to  object 
to  costs  was  when  the  wder  therefor  was  serv- 
ed on  him,  and  he  made  hla  objection  by  ap- 
peal. HM,  that  he  did  not  waive  his  right  to 
question  their  allowance. 

Appeal  from  anpreme  coart,  lyipellate  dlvl- 
■lon,  Third  department 

Proceeding  before  a  jmAiee  of  the  anpreme 
court  on  application  of  freeholders  of  the  vil- 
lage of  Plattsbnrgh  for  a  sommary  Investi- 
gation into  title  financial  afEalr*  of  the  Tillage. 
From  an  order  of  aflBrmance,  at  the  appellate 
dlTlalon  (50  N.  T.  Snpp.  SS6).  of  an  order  of 
the  Justice,  the  tniBteea  of  the  Tillage  appeal. 
Berersed. 

S.  h.  Wheeler,  for  api>eUantik  Boyal  Cor^ 
bin,  for  respondent!. 

O'BRIBN,  J.  This  was  a  sammary  pro- 
ceeding Instituted  before  one  of  the  justices 
of  the  supreme  court  under  section  3  of  the 
general  municipal  law  (X^aws  1892,  c.  685), 
which  provides  as  follows:  "If  twenty-flve 
freeholders  In  any  town  or  village  shall  pre- 
sent to  a  Justice  of  the  supreme  court  of  the 
judicial  district  In  which  such  town  or  village 
Is  situated,  an  affidavit,  stating  that  they  are 
freeholders  and  have  paid  taxes  on  real  prop- 
erty within  such  town  or  vtllage  within  one 
year,  that  they  have  reason  to  believe  that 
the  moneys  of  such  town  or  village  are  being 
unlawfully  or  corruptly  expended,  and  the 
grounds  of  their  belief,  such  Justice,  upon  ten 
days'  notice  to  the  supervisor,  and  the  officers 
of  the  town  disbursing  the  funds  to  which 
such  moneys  belong,  or  the  trustees  and  treas- 
ure of  the  Tillage,  shall  make  a  sununary 
investigation  Into  the  financial  affairs  of  such 
town  or  village,  and  the  accounts  of  such 
officers,  and,  in  his  discretion,  may  appoint  ex- 
perts to  make  such  Investigation,  and  may 
cause  the  result  thereof  to  Im  published  in 
such  manner  as  he  may  deem  proper.  The 
costs  incurred  In  such  Investigation  shall  be 
taxed  by  the  justice,  and  paid,  upon  hla  or- 
der, by  the  officers  whose  expenditures  are 
investigated,  If  the  facts  In  such  affidavit  be 
substantially  proved,  and  otherwise  by  the 
freeholders  making  such  affidavit  IC  such 
justice  shall  be  satisfied  that  any  of  the  mon- 
eys of  such  town  or  village  are  being  unlawr 
fully  or  corruptly  expended,  or  are  being  ap- 
propriated for  purposes  to  which  they  are  not 
properly  applicable,  or  are  improvldently 
■quandered  or  wasted,  he  shall  fortbwidi 
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grant  an  order  restralDlng  such,  unlawful  or 
corrupt  expenditure,  or  such  other  Improper 
use  of  such  moneys." 

On  the  24th  of  February,  1897,  26  freehold- 
ers and  taxpayers  of  the  village  made  and 
presented  to  the  justice  an  affidavit  charging 
in  substance  that  they  had  reason  to  believe 
that  the  moneys  of  the  village  were  being 
unlawfully  expended.  It  was  not  charged 
that  they  were  corruptly  expended  or  Improv- 
ldently squandered  or  wasted.  The  charges 
were  wholly  based  upon  the  ground  of  Ulegal 
action.  In  that  the  trustees  had  Incurred  ex- 
penses beyond  the  amount  which  they  were 
authorized  to  raise  by  taxation,  and  had  In- 
curred debts  beyond  the  limitations  of  the 
village  charter.  Upon  this  affidavit  and  no- 
tice, served  therewith,  the  justice  appointed 
the  10th  day  of  March,  1897,  for  a  hearing. 
The  hearing  was  had  at  considerable  length, 
and  at  Its  conclusion  the  Justice  made  a  re- 
port in  the  form  of  an  order,  in  which  he 
found  that  certain  payments  of  money  made 
by  the  trustees  were  Illegal,  and  contrary  to 
the  limitations  of  the  charter,  and  that  cer- 
tain debts  and  obligations  had  been  created 
and  audited  which  were  Illegal.  He  also 
made  an  order  restraining  the  village  treas- 
urer from  i)aying  any  of  the  debts  so  Ille- 
gally created,  or  any  of  the  costs  of  the  pro- 
ceedings. The  Investigation  related  wholly 
to  past  transactions;  that  la,  to  expenditures 
that  had  been  made  during  the  three  years 
previous  to  the  Institution  of  the  proceedings. 
It  was  not  claimed  that  the  trustees  were,  at 
the  time  of  the  institution  of  the  proceedings, 
actually  engaged  In  squandering  or  misappro- 
priating the  moneys  of  the  village,  or  that 
they  contemplated  any  soch  action  In  the  fu- 
ture. Inasmuch  as  the  order  of  the  learned 
Judge  convicted  the  trustees  of  Illegal  pay- 
ments of  moneys  for  the  restoration  of  which 
they  were  personally  liable,  and  of  contract- 
ing debts  which.  If  not  binding  upon  the  vil- 
lage, were  upon  themselves  personally,  aud 
since  the  treasurer  of  the  village  was  restrain- 
ed from  paying  the  claims  of  certain  of  Its 
creditors  who  had  no  hearing  as  to  the  valid- 
ity of  the .  dalma  or  any  opportunity  to  be 
heard,  the  decision  may.  In  the  future,  prove 
to  be  of  conslderatde  practical  Importance  to 
the  parties  In  Interest 

The  first  question  to  be  considered  la  whetb~ 
er  the  order  of  the  learned  Justice,  which  has 
been  affirmed  at  the  appellate  division  (BO 
N.  Y.  Supp.  356),  is  revIewaUe  in  this  court 
1  think  it  is.  It  was  a  special  proceeding, 
authorized  by  statute;  and.  although  It  au- 
thorized the  Judge  to  proceed  summarily,  it 
must  be  classed  as  a  special  proceeding,  and 
the  order,  which  waa  the  result  of  the  Inves- 
tigation, must  therefore  be  classed  as  a  final 
order  In  a  special  proceeding,  and  hence  re- 
vlewaUe  here.  For  -  the  reasons  already 
stated,  if  it  appears  that  the  order  is  the  re- 
sult of  the  apfdlcatlon  of  erroneous  prlnciideB 
or  rules  of  law  with  respect  to  the  duties  and 
obligations  of  the  trustees  and  village  offi- 
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cers  In  the  administration  of  their  trust,  or  an 
erroneous  construction  of  the  charts.  It  should 
not  be  permitted  to  stand.  In  the  body  of 
the  order  Itself  tiie  reasoning  and  legal  con- 
clusions of  the  learned  Judge  are  found.  In 
fact,  the  order  itself  assumes  the  form  of  an 
elaborate  opinion  by  the  learned  jndge  with 
respect  to  the  law  and  the  facts  Involved  In 
the  Investigation;  and  on  a  carefnl  examina- 
tion of  the  grounds  and  reasoning  upon  which 
he  proceeded,  and  which  are  Involved  In  the 
order,  I  think  be  applied  roles  and  principles 
to  the  questions  before  him  altogether  too 
strict;  and  in  some  respects  erroneous  in 
point  of  law.  Without  further  reference  to 
the  facts.  It  wHI  be  quite  snffldent  to  state 
brl^y  the  points  dl8cl(»ed  by  the  ord»  in 
which  there  Is,  as  we  think,  legal  error. 

1.  One  of  the  fundamental  rules  laid  dovra 
by  the  learned  judge,  and  npon  which  tiie  or- 
der largely  rests,  is  the  proposition  that  the 
trustees  acted  Ulegally  in  paying  out,  from 
the  proper  village  fund,  debts  <diai^eable  to 
that  fund,  but  contracted  during  previous 
years.  For  instance,  the  charter  provides 
that  the  trustees  may  raise  by  taxation  in 
each  year  a  sum  not  to  exceed  $3,000  for  the 
piupose  of  constructing  necessary  sewers. 
The  order  under  review  shows  that  during 
the  year  1886  the  tmstees  paid  out  more  than 
that  sum,  but  the  excess  was  for  sewers  actu- 
ally constructed  during  that  and  previous 
years,  which  had  not  yet  been  paid  for.  I  do 
not  think  this  can  be  said  to  be  an  illegal 
payment  It  may  hi4)pen  in  a  perfectly  hon- 
est and  prudent  administration  of  village  af- 
fairs Itaat  the  trustees  may  be  required  by 
the  local  board  of  health  to  construct  In  some 
one  year  sewers  costing  (6,000,  whereas  they 
have  raised  only  $3,000  to  pay  for  them;  but, 
If  in  the  next  year  they  should  conclude  not 
to  construct  any  sewers  at  all,  they  would 
have  In  the  treasury  $3,000  applicable  to  the 
payment  of  the  expense  of  constructing  sew- 
ers. I  have  no  doubt  that  they  may  legally 
pay  out  this  money  for  the  balance  due  and 
unpaid  on  sewers  constructed  In  previous 
years,  and  what  is  true  with  regard  to  sew- 
evB  or  the  sewer  fund  is  equally  true  of  many 
of  the  other  funds  referred  to  In  the  ordor. 
There  la  no  prohibition  tn  the  charter  against 
paying  an  hon^t  debt  Incurred  during  pre- 
vious years,  from  the  proper  fund,  when  there 
is  money  in  the  treasury,  although  the  debt 
was  not  contracted  duiing  the  year  when  the 
payment  was  made. 

2.  It  to  provided  by  the  charter  Oat,  when- 
ever there  shall  be  an  excess  of  money  in 
any  particular  fund  In  any  one  year  raised 
by  tax.  the  trustees  have  power  to  appl7 
such  excess  to  supply  any  deficiency  that 
may  exist  In  any  other  fund.  The  learned 
Judge,  in  his  report,  limits  the  application  of 
this  provision  to  cases  where  there  is  a  de- 
ficiency In  some  particular  fund  in  conse- 
quence of  nonpayment  of  taxes  or  otherwise; 
and  he  holds  It  has  no  application  when  the 
ii  mount  of  the  particular  fund  has  been 


raised  by  taxation,  and  paid  into  the  treas- 
ury. His  position  is  tbat  then  there  can  be 
no  deficiency.  We  think  that  Is  altogetha- 
too  narrow  a  constmbtion  of  the  statute. 
The  village  bos  other  sources  of  revenue 
besides  taxes.  It  seems  there  are  paid  Into 
the  treasury  each  year  considerable  sums 
of  money  for  fines,  licenses,  and  other  priv- 
ileges for  which  the  village  Is  entitled  to 
charge.  The  deficiency  referred  to  In  the 
statute  Is  not  a  deficiency  caused  by  non- 
payment of  taxes,  but  one  arising  from  the 
reasonable  wants  and  necessities  of  the  vil- 
lage and  the  expenditure  of  a  particular 
fund;  that  is  to  say.  If  the  trustees  should 
be  of  the  opinion  that.  Instead  of  spending 
$8,000  for  sewers,  they  should  epeni  $4,000. 
aiul  there  Is  an  excess  over  and  above  the 
necessities  of  the  current  year  In  the  gen- 
eral fund,  or  any  other  fund,  of  that  amount, 
arising  from  these  miscellaneous  sources,  it 
is,  we  think,  perfectly  competent  for  the 
trustees  to  use  that  excess  to  construct  sew- 
ers, or  for  any  other  purpose  that,  in  their 
Judgment  and  discretion.  Is  for  the  best  In- 
terests of  the  village. 

3.  The  debto  created  and  audited,  and 
which  the  learned  Judge  found  had  been  Il- 
legally created,  or  a  large  part  of  them, 
were  due  to  the  action  of  the  trustees  of  the 
village  hi  prior  years,  althongh  the  board 
under  Investigation  had  audited  the  claims, 
and  presumptively  were  willing  to  pay  them. 
These  debts  amounted  in  the  aggregate  to 
something  over  $11,000.  About  one-half  of 
this  debt  was  due  to  the  prevalence  of  an 
epidemic  In  the  Tillage,  which  the  local 
board  of  health  undertook  to  suppress.  Tb& 
health  board  directed  the  trustees  to  quaran- 
tine certain  places  and  persons  supposed  to 
be  Infected  and  dangerous  to  the  community; 
and  they,  or  the  board  Itself,  undertook  to 
do  it,  and  thus  contracted  the  debts,  claims, 
or  obligations  already  mentioned,  and  which 
they  subsequently  audited.  I  do  not  think 
the  auditing  of  these  claims  conaUtntes  Il- 
legal action  on  ttie  part  of  the  trustees.  The 
general  public  health  law  provide  as  fcd- 
lows:  "Gvery  such  local  board  of  health 
shall  guard  against  the  introduction  of  con- 
tagious and  Infections  diseases  by  the  exer- 
cise of  proi>er  and  vigilant  medical  Inspec- 
tion and  control  of  all  persons  and  things 
arriving  in  the  municipality  from  Infected 
places,  or  which  from  any  cause  are  liable 
to  communicate  contagion.  It  shall  require 
the  isolation  of  all  persons  and  things  In- 
fected with  or  exposed  to  such  diseases,  and 
provide  snltoble  places  for  the  treatment  and 
care  of  sick  persons  who  cannot  otberwlse 
be  provided  for.  •  •  Laws  188^  c. 
661,  I  2^  "All  expenses  incurred  by  any 
Ipcal  board  of  health  in  the  performance  of 
the  duties  imposed  npon  It  or  its  members 
by  lav,  shall  be  a  cStarge  upon  the  munici- 
pality, and  shall  be  audited,  levied,  collected 
and  paid  In  the  same  manner  as  the  other 
charges  o^.  or  upon,  the  municipality  are 


Digitized  by  Google 


N.  Y.) 


IN  RE  TAXPAYERiS 


AND  FREEHOLDEIia 


515 


audited,  lerled,  collected  and  paid."  Id.  f 
30.  This  provision  of  the  general  law  must 
l>e  regarded  as  In  the  nature  of  an  amend- 
ment, or  at  least  a  part  of  all  municipal 
charters.  The  charter  of  this  village,  It  Is 
true,  contains  no  provision  authorizing  the 
trusteea  to  raise  money  or  to  contract  debts 
for  the  purpose  of  suppressing  disease  or 
preserving  the  public  health;  but  the  gen- 
eral laws  of  the  state  make  It  their  diity  to 
comply  with  the  orders  of  the  local  board 
of  health  in  this  respect;  and  when  that 
board  Incurs  expense  In  the  performance  of 
its  duty  In  guarding  against  the  Introduction 
Into  the  village  of  contagious  or  infectious 
diseases,  or  In  the  Isolation  of  persons  or 
things  Infected  with  or  exposed  to  such  dis- 
eases, or  In  providing  suitable  places  (or 
the  treatment  and  care  of  the  sick  who  can- 
not otherwise  be  provided  for.  It  becomes  the 
duty  of  the  municipal  authorities  to  comply 
with  the  order,  whether  there  is  any  provi- 
sion to  that  effect  in  the  charter  or  not  So, 
we  think,  the  strict  view  taken  by  the  courts 
below  with  reference  to  the  powers  of  the 
trustees  In  this  respect  Is  erroneous. 

4.  There  are  some  other  provisions  of  the 
charter  under  which  acts  of  the  trustees 
condemned  by  the  report  can  be  Justified 
only  by  a  very  liberal  construction  of  the 
law  with  respect  to  the  powers  of  village 
officers  acting  in  an  emergency  for  the  public 
good;  for  Instance,  the  charter  requires  that 
no  sewer  exceeding  20  rods  In  length 
shall  be  constructed  without  advertising.  It 
seems  that  the  trustees  of  this  village  did 
construct  sewers  of  a  greater  length  without 
the  necessary  advert!  s^;ment;  and,  while  It 
Is  not  claimed  that  there  was  any  fraud  or 
comiption  In  these  transactions,  and  It  Is  not 
claimed  that  the  village  has  not  had  the  bene- 
fit of  every  dollar  spent  In  that  regard,  yet 
In  this  respect  the  trustees  probably  exceed- 
ed their  powers.  It  Is  true  a  part  of  them 
were  constructed  under  the  direction  of  the 
local  board  of  health,  as  a  preventative  of  an 
epidemic  then  existing  in  the  village  or  ap- 
prehended. It  was  an  emergency,  no  doubt, 
that  called  for  prompt  and  vigorous  action; 
but  all  that  could  be  had  by  compliance  with 
the  charter,  and,  If  the  trustees  under  these 
circumstances  did  construct  sewers  longer 
than  specified  in  the  charter,  It  was  at  least 
a  technical  disregard  of  the  law.  They 
could  have  held  the  orders  of  the  board  of 
health  In  abeyance  until  the  expiration  of 
the  time  provided  by  the  charter  for  adver- 
tising. The  general  health  law  of  the  state 
is  an  exercise  by  the  legislature  of  the  police 
power,  but  It  does  not  abrogate  methods  of 
procedure  required  by  municipal  charters; 
and  when  the  trustees  of  this  village  con- 
structed the  sewers  In  question  under  its 
direction,  without  reference  to  the  limita- 
tions of  the  charter,  it  is  no  doubt  true  that 
their  action  In  this  respect  was  Illegal;  but 
this  consideration  could  hardly  justify  the 
ordw  made'  In  ttala  case. 


In  regard  to  the  procedure  adopted  at  the 
Investigation,  there  are  two  things  disclosed 
by  the  record  of  which  I  think  the  trustees 
have  the  right  to  complain: 

First.  It  will  be  seen  by  the  statute  above 
quoted  that  the  justice  making  the  investiga- 
tion had  the  right  to  appoint  an  expert  for 
the  purpose  of  making  the  Investigation  into 
the  financial  affairs  of  the  village,  and  he 
exercised  that  power;  but  the  expert  ap- 
pointed was  one  of  the  complaining  free- 
holders and  taxpayers,  and  his  appointment 
was  without  the  consent  of  the  trustees,  and 
upon  the  justice's  own  motion.  The  court 
had  the  right  to  give  to  his  report  the  same 
force  and  effect  that  Is  given  to  the  report 
of  a  referee  appointed  to  report  testimony  or 
facts,  with  his  opinion  thereon.  It  was  not 
conclusive,  but  was  merely  for  the  Informa- 
tion of  the  conscience  of  the  court  When  It 
was  offered  In  evidence,  It  was  objected  to 
by  counsel  for  the  trustees  on  these  specific 
grounds.  It  appears  In  the  record  as  part 
of  the  proceedings,  and  hence  must  have  been 
accepted  by  the  justice  for  the  purpose  con- 
templated by  the  statute.  In  this  way  the 
unverified  statement  of  one  of  the  parties 
to  the  proceeding,  who  was  interested,  was 
received  and  acted  upon  by  the  court;  and 
hence  It  may  be  said  that  In  some  sense  the 
action  of  the  trustees  was  investigated  by 
one  of  thelt  accusers.  If  the  general  prin- 
ciples applicable  to  jurora,  judges,  and  ref- 
erees are  applicable  to  sach  a  case,  and  to 
the  expert  appointed,— and  we  see  no  reason 
why  they  should  not  be  applied,— then  he 
was  not  eligible  for  the  appointment  It 
may  be  that  this  error,  if  it  was  one,  had 
no  Influence  upon  the  result;  but  It  is  proper 
to  say  that  an  expert,  whose  duty  It  is  to  In- 
vestigate books  and  papers  of  a  village  gov- 
ernment, and  to  report  the  result  to  the 
court  is,  in  a  very  substantial  sense,  a  ref- 
eree, and  should  not  have  been  selected,  at 
least  without  the  consent  of  all  the  parties, 
from  one  of  the  complainants,  whether  there 
was  power  to  appoint  hbn  or  not 

Second.  The  justice  awarded  costs  i^ainst 
the  trustees  In  the  sum  of  $778.75,  and  direct- 
ed payment  of  this  sum  by  them  personally. 
If  these  costs  were  awarded  upon  any  erro- 
neous principle  or  view  of  the  law,  the  trus- 
tees have  the  right  to  complain.  The  statute 
gave  to  the  justice  the  power  to  award  and 
tax  costs,  hut  no  provision  Is  made  with  re- 
spect to  the  principle  upon  which  costs  are 
to  be  awarded  or  the  rate  by  which  they 
are  to  be  measured.  Since  this  was  a  spe- 
cial proceeding,  costs  are  governed  by  the 
provisions  of  the  statute  In  that  regard.  It 
was  not  within  the  power  of  the  justice  to 
direct  the  trustees  to  pay  costs  in  a  lump 
sum,  or  in  such  amount  as  he  should  deter- 
mine would  be  a  proper  allowance  for  the 
counsel  fees  and  expenses  of  the  complain- 
ants, as  he  evidently  did.  The  costs  In  spe- 
cial proceedings  are  limited  by  statute  the 
same  as  the  costs  in  actiona,  and  the  Justice 
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bad  DO  power  In  this  case  to  award  costs 
in  excess  of  these  limitations.  Under  sec- 
tion 3240  of  the  Code,  the  costs.  If  any. 
should  have  been  restricted  to  those  allowed 
for  similar  services  In  an  action. 

The  first  opportunity  the  appellants  had  to 
object  to  the  costs,  or  raise  any  questions  as 
to  the  amount,  was  when  the  order  was 
served  upon  them  or  published,  and  they 
then  made  objection  by  appeal.  They  have 
not  therefore  waived  their  right  to~  question 
the  allowance  in  this  court.  If.  before'  the 
order  was  entered,  they  had  notice  of  a  bill 
which  was  presented  to  the  justice  lor  taxa- 
tion, and  an  opportunity  to  be  heard  before 
him,  and  failed  to  appear,  the  contention  of 
the  learned  counsel  for  the  taxpayers  might 
be  held  to  be  correct  But  a  party  cannot 
be  held  guilty  of  laches  or  considered  to  hare 
waived  any  right  when  be  makes  objection 
at  the  first  possible  opportunity. 

For  these  reasons,  the  order  of  the  justice 
and  of  the  appellate  division  should  be  re- 
versed, without  costs  to  either  party.  All 
concur  (BARTLETT  and  MARTIN,  JJ.,  in 
result),  except  VANN,  J.,  not  voting.  Or- 
der reversed,  etc. 


(167  N.  T.  105) 

POWERS  T.  BROOKLYN  EL.  R.  CO.  et  aL 

(Court  of  Appeals  of  New  "tork.   Oct  26» 
1S0&) 

Ehutint  Domain— Da  HiOBS—TiKDiKOS—Evi' 

DBNOB. 

Id  an  action  for  damages  occasioned  by 
the  erection  of  an  elevated  railroad  in  front 
of  plaintiffs  proi>erty,  defendant  requested  and 
was  refused  a  finding  that  a  stable  in  the  rear 
of  the  premises  contributed  to  the  depreciation 
in  the  value  of  the  property.  The  testimony 
showed  generally  that  the  proximity  of  a  stable 
to  property  was  more  or  less  dami^ng.  Bdd 
not  error,  since  the  proof  did  sot  show  that 
this  particular  stable  contributed  to  the  depre- 
dation of  the  property. 

Appeal  from  supreme  court,  general  term. 
Second  departmrat. 

Action  by  Oeorge  A.  Powers  against  the 
Brooklyn  Elevated  Railroad  Company  and 
another.  From  a  Judgment  for  plaintiff  ot 
f5,000,  defendants  appealed  to  tlie  general 
term,  and  from  an  order  of  reversal  (36  N. 
Y.  Snpp.  43)  plaintiff  appeals.  Reversed. 

Charle«  J.  Patterson,  for  appellant  Eu- 
gene Treadwell,  for  respondents. 

BARTLETT,  J.  This  Is  the  usual  equita- 
ble action  In  elevated  railroad  cases,  brought 
by  an  abutting  property  owner  for  a  perma- 
nent injunction,  unless  his  damages  are  paid. 
The  learned  trial  judge  found  that  the  plain- 
tiff's property,  located  In  Brooklyn,  at  the 
comer  of  Flatbush  avenue  and  Fifth  ave- 
nue, and  extending  back  on  Pacific  and  Dean 
streets,  was  of  the  value  of  $70,000;  that  the 
railroad  of  defendants  is  operated  in  front  of 
BO  much  of  the  property  as  is  located  on  Flat- 
bush  avenue  and  Fifth  avenue,  and  turns 


from  Flatbush  avenue  into  Fifth  avenue,  so 
that  a  portion  of  the  structure  Is  within  the 
line  of  the  curb  at  the  point  where  the  rail- 
road is  nearest  to  the  plalntifTs  property, 
and  Is  of  itself  necessarily  detrimental  there- 
to; that  the  damages  occasioned  to  the  prop- 
erty by  the  railroad  and  structure  exceed  the 
benefits  derived  therefrom  by  the  sum  of 
fS.OOO;  that  the  property  is  substantially 
vacant  The  general  term,  by  a  divided 
court  reversed  the  judgment  and  ordered  a 
new  trial. 

The  questions  for  us  to  determine  are 
whether  the  findings  are  against  the  weight 
of  evidence,  and  whether  legal  error  exists, 
as  the  reversal  was  on  both  the  law  and  the 
facts.  The  case  discloses  a  sharp  conflict 
between  the  expert  witnesses,  and  it  was 
peculiarly  within  the  province  of  the  trial 
judge,  who  had  the  witnesses  before  him,  to 
determine  the  questions  of  fact  The  de- 
fendants' manager  and  chief  engineer  testi- 
fied that,  to  make  the  curve  easier,  they  ran 
close  to  the  property  in  turning  the  comer. 
It  needs  no  argument  to  show  that  the  rail- 
road structure,  within  a  few  feet  of  the  prop- 
erty, and  with  its  columns  In  the  sidewalk, 
is  a  permanent  damage,  and  will  Impair  the 
value,  to  some  extent  of  any  building  that 
may  be  erected  thereon.  It  not  Infrequently 
happens  that  property  In  a  neighborhood 
may  be  generally  Increased  In  value  by  the 
advent  of  an  elevated  railroad,  while  other 
properly  In  the  same  locality,  by  reason  of 
the  close  proximity  of  the  structure,  may  be 
damaged.  We  have  carefully  examined  the 
record,  and  are  of  opinion  that  the  flndlnga 
are  not  against  the  weight  of  evidence. 

It  remains  to  consider  whether  there  Is 
legal  error  that  Justified  the  reversal  of  the 
general  term.  It  is  confidently  urged  by  the 
defendants  that  they  were  entitled  to  a  find- 
ing that  the  presence  of  the  stable  adjoining 
the  rear  of  these  premises  on  Pacific  street 
had  contributed  to  the  depreciation  of  this 
property.  We  think  the  case  Is  barren  of 
evidence  that  would  justify  such  a  finding. 
The  nature  of  this  stable,  and  the  facts  con- 
nected with  Its  use  calculated  to  establish 
Its  character  as  a  nuisance,  do  not  appear. 
A  number  of  witnesses  testified  generally  on 
behalf  of  the  defendants  that  the  proximity 
of  a  stable  to  property  was  more  or  less  dam- 
aging, but  the  proof  should  have  gone  fur- 
ther In  order  to  have  warranted  the  finding 
that  this  stable  contributed  In  any  apprecia- 
ble degree  to  the  depreciation  of  this  prop- 
erty. The  defendants  Insisted  that  more 
than  one  cause  had  contributed  to  the  de- 
preciation of  this  property,  and  that  the  fact 
it  was  left  unimproved  tended  to  that  result 
We  think  the  evidence  warranted  the  con- 
clusion of  the  trial  Judge  that  only  one  cause 
contributed  to  the  depreciation  of  this  prop- 
erty, and  consequently  the  court  was  not  call- 
ed upon  to  find  upon  this  subject  as  request- 
ed. Without  discussing  further  In  detail  the 
defendants*  exceptions,  we  are  of  oplnUm 
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tbat  no  error  1b  dtsclosed,  either  In  the  re- 
fusals to  find  at  defendants'  request,  or  In 
the  rulings  npon  questions  of  evidence,  that 
celled  for  a  reversal  of  the  judgment  by  the 
general  term.  The  order  of  the  general  term 
should  be  reversed,  and  the  Judgment  of  the 
special  term  affirmed,  with  costs.  All  con- 
cnr.  Order  reversed,  and  Jadgment  accord- 
ingly. 

an  UiM.  127} 

HOGO  V.  AMERICAN  CREDIT  INDEMNI- 
TY CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.   Oct  20,  1888.) 

CBCnrr  l8BUBAVOI~lNDBHNIFTIKO  BOND  —  COIF- 
■TKUCTIOK. 

An  indemnifying  bond  against  losses  frtHo 
Insolvent  debtors  provided  for  an  indemni^ 
on  total  gross  sales  made  between  June  lo, 
1S96,  and  June  14,  1897,  inclusive,  and  was 
to  expire  June  14,  1897.  By  a  rider  attached. 
It  covered  losses  occnrring,  after  jKtyment  of 
premium,  on  sties  and  shipments  made  from 
ApHl  1,  189e,  to  June  15,  1886.  The  bond 
also  provided  that  claims  should  be  barred 
unless  notice  thereof  was  given  within  10  days 
after  the  indemnified  was  informed  of  a  debt- 
or's insolvency  dnring  the  term  of  the  bond, 
and  a  final  statement  of  daims  filed  in  ac- 
cordance with  this  condition  was  made  and 
received  at  the  indemnifier^s  office  within  30 
days  after  the  bond  expired.  An  adjustmmt 
was  to  be  made  within  60  days  after  its  re- 
ceipt, end  the  amount  found  due  was  payable 
at  once.  In  case  the  bond  w&b  renewed,  losses 
on  sales  covered,  resulting  after  its  expiration, 
on  shipments  made  during  the  term  of  the 
bond,  could  be  proven  in  accordance  with  the 
terms  of  the  renewal.  flel<f,  that  it  did  not  au- 
thorise a  claim  for  Indemnity  for  a  loss  result- 
hig  from  an  insolvency  occurring  after  the  date 
of  expiration. 

Appeal  from  superior  conrt,  Worcester  conii< 
ty. 

Action  by  W.  J.  Hogir  against  the  Americas 
Credit  Indemnity  Company  of  New  Yoric. 
A  judgment  was  ordered  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Charles  A.  Merrill,  for  appellant  E.  R. 
Champlln  and  G.  L.  Wilson,  for  appellee. 

HOLMES,  J.  This  Is  an  action  upon  a 
bond  of  Indemnity,  within  certain  Umlts, 
against  loss  resulting  from  Insolvency  of  debt- 
ors, as  afterwards  defined,  "on  total  gross 
sales  *  •  •  amounting  to  $120,000  or  less; 
said  sales  *  *  *  to  be  made  between  the 
15th  day  of  June,  1896,  and  the  14th  day  of 
June,  1897,  both  days  Inclusive."  The  bond 
•vna  "to  expire  on  the  14tb  day  of  June,  1897." 
By  a  rider  attached  to  the  bond  "losses  oc- 
curring after  payment  of  premium,  on  sales 
and  shipments  made  from  the  1st  day  of 
April.  1896,  to  the  15th  day  of  June,  1896, 
may  be  proven  under  this  bond,"  etc.  The 
two  losses  in  respect  of  which  the  plalntllf 
dalms  indemnity  may  be  assumed  to  have 
been  upon  sales  made  within  the  time  lim- 
ited by  the  Instrument,  but  the  insolvency 
causing  the  loss  in  each  case  occurred  after 
June  14,  1S97.   The  defendant  demurs  the 


principal  ground  of  demurrer  being  that  the 
bond  does  not  cover  losses  from  insolvency 
occurring  after  the  term  of  the  bond. 

As  we  are  of  opinion  that  the  defendant 
most  prevail  npon  this  ground,  we  do  not 
go  into  details  which  are  unnecessary  for  the 
discussion  of  this  point  We  fully  appreciate 
the  great  probability  that  a  business  man 
reading  the  contract  without  warning  might 
understand  that  he  was  getting  the  protec- 
tion which  the  plaintlfF  clatans.  We  appre- 
ciate the  small  worth  or  worthlessness  of 
the  bond  for  sales  made  during  the  last  part 
of  the  term  covered,  when  we  consider  the 
definition  which  It  gives  for  the  terjn  "in- 
solvency of  debtors,"  as  used  In  the  bond. 
If  we  could  see  a  reasonable  doubt  as  to  the 
meaning  of  the  Instrument  we  should  give 
the  plaintUf  the  benefit  of  It  But  whatever 
doubt  may  be  left  by  the  words,  '*to  expire 
on  the  14th  day  of  June,  1887,"  seems  to  ns 
removed  by  the  language  of  three  conditions, 
all  of  - which  lead  to  the  same  resnlt  By  the 
fourth  condition,  "notification  of  claims  must 
be  delivered  to  this  company  *  *  •  within 
ten  days  after  the  Indemnified  shall  have  had 
information  of  the  Insolvency  of  any  debtor, 
and  must  be  received  at  the  central  office  of 
the  company  at  St  Iionls,  Mo.,  during  the 
term  of  this  bond;  otherwise  such  claims 
shall  be  barred."  This  Is  perfectly  explicit, 
and  cannot  be  reconciled  with  tiie  plalntlfTs 
construction  except  by  arbitrarily  assuming 
that  construction  to  be  correct  The  plaln- 
tUf  says  that  It  must  be  limited  to  cases 
where  the  conventional  Insolvency  occura  dur- 
ing the  term  of  the  bond.  Of  course  It 
must,  as  It  could  not  be  compiled  with  in 
any  other.  But  the  conclusion  is  not  that 
there  are  other  cases  for  which  the  bond 
makes  no  provision  at  all,  but  that  this  re- 
quirement, universal  In  form,  Is  universal  in 
fact  and  covers  all  the  cases  to  which  the 
bond  applies.  So,  by  condition  12-C:  "A 
final  stetement  of  all  claims  which  have  been 
filed  In  accordance  with  condition  No.  4  shall 
be  made.  *  *  *  Such  final  statement  must 
be  received  at  said  office  within  80  days  after 
the  expiration  of  this  bond;  otherwise  all 
claims  hereunder  shall  be  forever  barred. 
The  adjustment  of  claims  shall  be  had  within 
sixty  days  after  receipt  of  such  final  state- 
ment by  the  company,  and  the  ^onnt  then 
ascertained  to  be  due  shall  at  once  become 
payable."  This  plainly  provides  for  the 
winding  up  of  all  claims  upon  the  bond. 
Finally,  by  the  eighth  condition.  "In  case 
this  bond  Is  renewed,  •  •  •  loss  on  sales 
covered,  •  •  •  resulting  after  said  date  of 
expiration,  upon  shipments  made  during  the 
term  of  this  bond,  may  be  proven  under  and 
subject  also  to  the  terms  and  conditions  ol 
such  renewal"  Then  follows  a  similar  pro- 
vision in  case  this  bond  Is  a  renewal.  This 
contemplates  cases  like  the  present,  and  con- 
templates and  encourages  renewals  as  the 
means  by  which  bondholders  could  get  the 
benefit  of  contlnnona  Insurance.  Unless  that 
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means  Is  resorted  to,  tbere  Is  no  protection 
for  losses  "resnltlng  after  aald  date  of  ex- 
piration upon  shipments  made  during  the 
term  of  this  bond." 
Judgment  affirmed. 


mt  Mass.  109) 

BASRY  T.  BOSTON  ft  A.  B.  00. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.   Oct  20,  1888.) 

Oarrirks— Kailroam— IxjORiBSTO  Pasbbhobrs— 

SrOPPItlO  AT  StATIOK— IMSTBOOTIONB. 

1.  In  an  actiim  for  Injuries  recelTOd  by  a 

passenger  while  attempting  to  alight  from  a 
train,  it  was  not  error  to  refuse  to  instruct 
that  the  br&keman's  calling  the  station  and 
the  actual  stopping  of  the  train  do  not  war- 
rant a  finding  that  defendant  negligently  led 
plaiotifF  to  suppose  the  train  had  reached  the 
place  for  her  to  alight,  where  there  were  other 
circumstances  bearing  on  the  question  wheth- 
er plaintiff  supposed  the  train  had  reached  the 
■tation. 

2.  A  complaint  for  Injuries  received  In  at- 
tnnpting  to  step  from  a  train,  alleging  that  at 
or  near  a  certain  station  the  brakemon  called 
out  in  the  car  in  which  plaintiff  was  seated  the 
name  of  the  station,  and  thereupon  the  car 
stopped,  and  plaintiff  sttempted  to  alight,  and 
was  thrown  to  the  ground  t>7  the  starting  of 
the  train,  does  not  require  plaintiff  to  show 
that  the  traio  bad  come  to  a  stop  "at  a  place 
designed  for  passengers." 

3.  In  an  action  for  Injuries  received  in  at- 
temptiiv  to  step  from  a  train.  It  was  not  error 
to  refuse  to  Instruct  that  the  brakemau's  call- 
ing the  station  was  not  an  invitation  to  alight 
from  the  train,  or,  if  It  was,  that  it  was  not  an 
Invitation  to  alight  nntil  the  train  had  come  to 
a  stop  at  the  station,  where  the  court  instruct- 
ed that  plaintiff  "was  bound  to  use  due  care  to 
ascertain  whether  the  train  reached  the  place 
designed  for  passengers  to  alight,  and  had  no 
right  to  assume  it  simply  because  the  brake- 
man  had  announced  the  station,  and  the  train 
had  stopped.   She  must  use  her  senses." 

Ezceptlona  from  superior  court,  Worcester 
county;  Francis  A.  Oaskiil,  Judge. 

Action  by  Mary  Barry  against  the  Boston 
&  Albany  Railroad  Company  to  recover  for 
Injuries  received  in  attempting  to  step  from 
defendant's  train.  There  was  a  verdict  for 
plaintiff,  and  defendant  exc^ta.  Exertions 
overruled. 

The  defendant  asked  the  court  to  rule  as 
follows:  "(1)  If  the  plaintiff  undertook  to 
step  off  the  train  when  It  was  in  motion,  and 
was  Injured  in  consequence,  she  cannot  re- 
cover. (2)  If  the  train  had  not  come  to  a  stop 
when  she  attempted  to  step  off,  she  cannot 
recover,  whether  she  knew  it  was  In  motion 
or  not  (3)  The  plaintiff  cannot  recover  un- 
less  the  train,  at  the  time  she  attempted  to 
step  off,  had  come  to  a  stop  at  the  place  de- 
signed for  passengera  to  alight,  unless  there 
Is  evidence  to  satisfy  the  jury  that  the  defend- 
ant negligently  led  the  plaintiff  to  suppose 
the  train  bad  reached  and  stopped  at  such 
place.  (4)  The  act  of  the  brakeman  in  call- 
log  the  station,  and  the  actual  stopping  of 
the  train,  are  not  evidence  to  warrant  a  find- 
ing that  the  defendant  negligently  led  tiie 
plaintlfl  to  suppose  the  train  had  reached  the 


place  for  her  to  alight  (5)  She  was  bound  to 
use  due  care  to  ascertain  whether  the  train 
bad  reached  the  place  designed  for  passengers 
to  alight  and  had  no  right  to  assume  It  sim- 
ply because  the  brakeman  announced  the  sta- 
tion, and  the  train  had  stopped.  (6)  The  action 
of  the  brakeman  In  calling  the  station  was 
not  an  Invitation  to  alight  from  the  train  at 
all,  or,  If  it  was.  It  was  not  an  Invitation  to 
alight  from  the  train  until  It  had  come  to  a 
stop  at  the  station  where  it  was  designed  to 
discharge  the  passengers.  (7)  On  the  plead- 
ings and  evidence  In  this  case  there  can  be 
no  recovery  unless  the  train  bad  come  to  a 
stop  at  the  place  designed  for  passengers  to- 
alight,  and  while  the  plahitlff  was.  In  the  ex- 
ercise of  due  care,  in  the  act  of  alighting,  the 
train  was  negligently  started.  (S)  The  evi- 
dence is  not  sufilclent  to  warrant  a  finding 
that  the  train  had,  at  the  time  the  plaintUt 
attempted  to  step  off,  come  to  a  stop  at  the 
place  designed  for  passengers  to  alight ** 
The  court  gave  the  first  three  rulings  and  the 
fifth,  In  the  form  requested,  and  also  gave  the 
fourth  in  a  modified  form.  The  court  also 
gave  the  seventh,  subject  to  certain  modifica- 
tions as  appears  in  the  charge.  As  to  the 
sixth,  it  Is  for  the  court  to  determine  how  far. 
If  at  all,  the  matter  was  covered.  The  court 
declined  to  give  the  ^hth  request  in  any 
form. 

J.  R.  Thayer  and  A.  P.  Ru^,  for  plaintiff. 
F.  P.  Gonlding  and  W.  C.  Melltsh,  for  defend- 
ant 

EL&.MMOND,  J.  At  the  dose  of  the  evi- 
dence the  defendant  requested  the  court  to 
give  certain  rulings,  eight  in  number.  The 
court  gave  the  first  three  and  the  fifth.  The 
fourth  was  rlghUy  refused  In  the  form  pre- 
sented. There  were  other  circumstances  bear- 
ing upon  the  question  whether  the  plaintiff 
supposed  the  train  had  reached  the  place  for 
her  to  alight  and  the  court  was  not  bound 
to  rule  upon  the  ^ect  of  the  two  facts  named 
In  the  request  considered  as  detached  from  all 
the  others.  The  Instruction  that  "the  act  of 
the  brakeman  In  calling  the  station,  and  the 
actual  stopping  of  the  train,  are  to  be  consid- 
ered by  you  in  connection  with  the  care  which 
It  was  necessary  for  her,  the  plaintiff,  to  use 
in  the  ecerctse  of  her  senses,  to  determine 
whether  the  defendant  negligently  led  the 
plaintiff  to  suppose  the  train  had  reached  the 
place  for  her  to  alight"  sufficiently  covered 
the  subject-matter  of  the  request  The  sub- 
ject-matter of  the  sixth  was  fairly  covered  by 
the  Instruction  that:  "She  was  bound  to  use 
due  care  to  ascertain  whether  the  train  reach- 
ed the  place  designed  for  passengers  to  alight 
and  had  no  right  to  assume  it  simply  because 
the  brakeman  had  announced  the  station,  and 
the  train  had  stopped.  I  think  I  substan- 
tially covered  that  before.  She  must  use  her 
senses.  Simply  because  somebody  said  'South 
Framlngham'  Is  not  enough.  She  most  use 
her  senses  about  It"  The  seventh  was  rlghtr 
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\j  refused.  The  declaration  did  not  require 
ttae  plaintiff  to  prove  that  tlie  train  actoally 
bad  come  to  a  stop  at  a  place  designed  for 
paasengera.  It  alleges  ttiat  "at  or  near  the 
station  at  South  Framlngliam  the  defendant's 
anploffi  called  out  in  the  car  in  which  the 
plaintiff  was  seated  'South  Framlngham'  and 
thereupon  the  said  car  stopped,  and  came  to 
a  standstill,  and  that  thereafter  the  plaintiff, 
relying  upon  the  said  announcement,  and  be- 
ttering therefrom  and  from  the  stopping  of 
said  car  that  the  passenger  station  had  been 
reached,  attempted  to  alight  from  said  car; 
that,  as  she  was  on  the  point  of  stepping  from 
said  car,  the  train  suddenly  started,  and  she 
was  thrown  with  great  force  to  the  ground." 
It  nowhere  states  where  the  train  stopped, 
and  proof  of  a  stopping  elsewhere  than  at  the 
place  designed  for  passengers  to  alight  was 
no  Tarlance.  And  the  rest  of  the  request  was 
gWea  subject  to  the  modification  contained  In 
the  laXt&e  part  of  the  third  Instruction  which 
was  glTen,  This  was  all  the  plaintiff  was  en- 
titled to.  The  refusal  to  give  the  eighth  pre- 
sents a  question  of  more  difficulty.  The  evi- 
dence produced  by  the  defendant  seems  to 
have  a  very  strong  tendency  to  show  that  at 
the  time  the  plaintiff  attempted  to  get  off  the 
train  had  not  come  to  a  stop  at  the  place 
designed  for  passengers  to  alight  On  the 
other  hand,  the  plaintiff  testfSed  that  when 
she  was  stepping  out  she  saw  the  platform 
of  the  depot,  and  tried  to  step  upon  It,  and 
that  she  "was  stepping  on  the  fourth  step, 
and  Just  stepping  on  the  platform."  It  is 
argued  for  the  plaintiff  that  In  other  parts 
of  her  testimony  It  appears  that  she  did  not 
know  what  she  was  going  to  step  on,  when  she 
left  the  car,  and  that  in  saying  she  saw  the 
platform  she  was  mlstatcen;  and  there  is 
much  In  her  testimony  to  support  this  conten- 
tion. But  the  effect  of  the  whole  evidence 
was  for  the  Jury,  and,  there  being  a  conflict, 
we  cannot  say,  as  matter  of  law,  that  they. 
were  not  Justified  In  coming  to  a  conclusion 
the  other  way.  Sxceptlons  overruled. 


(172  Mass.  122) 

JOHNSON  V.  CITY  OF  WORCESTER. 

Supreme  Judicial  Court  of  Massachusetts. 
Worcester.   Oct  20.  189a} 

UvNiciPAi  CoHPORATioNs— NseuaBiio»-B»r- 

TLINO  or  TRB:fOH. 

A  trench  constracted  by  a  city,  shortly  aft- 
er being  filled,  settled  during  a  heavy  rain- 
storm, at  a  point  where  a  connection  was  made 
between  a  20  and  a  24  Inch  pipe,  and  caneed 
the  accident  to  plaintiff  while  driving  <hi  the 
street  The  earth  was  sandy  for  a  consider* 
able  distance  around  the  settling,  and  two 
knees  which  had  eminected  the  old  pipe  at 
such  point  were  left  in  the  ground.  Th«e  was 
not  a  settling  at  any  other  place  on  the  line 
of  the  trench.  Defendant  dty  introduced  evi- 
dence that  the  trench  was  properly  filled,  and 
contended  that  the  canse  of  the  settling  was 
the  unusnal  rainstorm,  which  waa  greater  than 
was  reasonably  to  be  anticipated,  and  that 
the  failure  to  provide  against  such  a  storm 
was  consistent  with  doe  care  In  filling  the 


OF  WOBCESTEa 

tnndi.  BeUt  that  a  dnding  by  the  jury  that 
the  settling  was  due  to  negligent  fiUing  wob 
not  error. 

BxceptioDS  from  superior  court;  Worcester 
county;  DuUd  W.  Bond,  Judge. 

Action  by  William  H.  Johnson  against  the 
city  of  Worcester  to  recoTer  damages  for  la- 
Jmles  received  by  plaUitlfrs  wUe  on  account 
of  a  defect  In  a  street  There  was  a  TOrdlct 
for  plaintiff,  and  defendant  excepts.  Ex* 
ceptlons  overruled. 

Gouldlng,  Johnson  &  Melllsh.  for  plaintiff. 
A.  P.  BvfK,  for  clt7  of  Worcester. 

■HAMMOND,  J.  The  defendant  asked  for 
varlons  rulings,  none  of  which  were  given  In 
the  tona  presented.  All  are  waived  upon 
tile  defendant's  brief,  "except  those  that  go 
to  the  essence  of  the  plaintiff's  case." 

The  first  contention  of  tlie  defendant  Is  that 
there  Is  no  evidence  to  warrant  a  finding  by 
the  Jury  that  the  trench  was  negligently  fill- 
ed; that- the  burden  of  proving  negligence 
was  on  the  plaintiff;  and  that  the  evidence, 
taking  it  most  favorably  to  the  plaintiff,  left 
It  In  doubt  whether  the  settling  was  not  caus- 
ed by  the  rain  falling  upon  a  trench  filled  in 
the  most  approved  manner;  that  at  best,  it 
left  It  in  doubt  as  to  which  of  two  different 
causes,  for  only  one  of  which  the  defendant 
was  responsible,  led  to  the  accident;  and 
that  the  Jury  must  have  resorted  to  mere 
"surmise,  conjecture,  and  eusiiidon"  In  order 
to  find  for  the  plaintiff.  Upon  looking  at 
the  evidence.  It  appears  dat  the  earth  was 
"quite  sandy  •  •  •  for  perhaps  a  distance 
of  three  or  four  hundred  feet"  The  place  of 
the  accident  was  where,  by  means  of  a 
"taper,"  the  connection'  was  made  between 
the  24-lnch  pipe  and  the  20-inch  pipe.  The 
two  knees  which  at  this  point  had  connected 
the  old  cement  pipe  on  the  south  side  of  the 
road  were  left  In  the  ground,  and  It  does  not 
appear  that  there  was  any  settiing  anywhere 
else  on  the  trench.  It  Is  true  that  hrady, 
the  water  commissioner,  and  Doyle,  the  fore- 
man, both  describe  the  general  plan  followed 
In  filling  the  trench,  and  testify  that  such  a 
plan  was  proper;  and  Allen,  the  expert  en- 
gineering witness,  testified  that  the  plan  was 
proper,  and  the  usual  one  followed.  But  the 
testimony  of  Brady  was  that  he  was  at  the 
work  "perhaps  an  hour  and  a  half  per  day"; 
and  Doyle  testified  that  although  he  saw  the 
filling  going  on  around  the  taper,  and  described 
the  metiiod,  yet  he  "was  not  there  during  all 
of  the  time,  but  was  back  and  forth, '  It 
does  not  appear  that  any  of  the  men  who  ac- 
tually did  the  filling  were  called  by  the  de- 
fendant but  It  did  appear  that  Leary,  the 
canlker.  who  did  a  part  of  the  work,  was 
dead.  lliere.Is  also  other  evidence  bearing 
upon  the  question. 

The  contention  of  the  defendant  was  that 
the  trench  was  properly  filled,  and  that  the 
settling  was  due  to  the  unusual  storm  Imme- 
diately preceding  the  accident;  that  the  fall 
of  rain  was  greater  than  was  reasonably  to 
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be  anticipated;  and  that  the  failure  to  pn>> 
ride  against  such  a  storm  was  consistent 
with  due  care  In  filling  the  trench.  The  con- 
tention of  the  plaintiff  was  that  the  storm 
was  reasonably  to  be  anticipated;  that  the 
failure  to  provide  against  it  was  negligence; 
and  that,  considering  the  unnsual  state  of 
things  at  this  point  and  the  whole  evidence 
of  the  filling,  the  Jury  might  well  find  that 
the  most  reasonable  explanation  of  the  set- 
tling was  that  the  trench  was  not  properly 
filled.  Upon  these  matten  the  ]ary  were  In- 
structed In  a  manner  not  now  excepted  to, 
except  so  far  as  Inconsistent  with  the  request 
to  rule  tiiat  there  was  no  evidence  to  show 
negligence.  We  cannot  say*  as  matter  of 
law.  that  the  jury  were  not  warranted  in 
finding  that  the  setdli^;  waa  due  to  negli- 
giBDt  filling.  The  plaintiff  was  not  bound  to 
prove  It  beyond  a  doubt,  and  the  Jury  may 
hare  found  that  to  have  beea  the  most  rea^ 
■cmable  eiqilanatlon.  Orlffln  v.  BaUroad  Co.. 
148  Mass.  14S,  19  m.  a.  166;  Neven  T.  Sears, 
156  Mass.  808,  29  N.  E.  472. 

The  defendant  further  contraids  that  tbt 
ease  should  not  have  been  submitted  to  tue 
Jury  upon  the  question  of  negligence  In 
guarding  the  trench.  Upon  ttils  branch  of 
the  case  the  contention  of  the  defendant  Is 
that,  prior  to  the  time  d  the  accident,  It  had 
ceased  to  work  as  a  water-pipe  layer  at  the 
place  of  the  accident,  and  that.  If  due  care 
was  exercised  in  filling  the  trench,  it  had  per- 
formed Its  whole  duty  as  such  pipe  layer; 
that  the  highway  some  days  before  had  been 
open  to  public  travel;  that  for  the  subse- 
quent settling  the  only  liability  ox  the  de- 
ffindaut  was  its  statute  liability  for  defects 
within  Its  highways;  and  thtA  there  was  no 
evidence  to  show  that  the  place  needed  or 
w«s  receiving  any  further  attention  from  the 
defendant  as  such  pipe  layer  at  the  time  of 
the  accident  The  plaintiff  contends  to  the 
contrary.  As  to  this,  it  is  settled  that  If,  in 
the  progress  of  the  work,  there  Is  negllgen(» 
bi  guarding  the  trench  in  tiie  highway,  the 
defendant  may  be  held  liable  at  common 
law.  Fox  T.  City  of  Chelsea,  171  Mass.  297. 
DO  N.  E.  622.  The  real  questltm  on  this 
branch  of  the  case  Is  whetbw,  assuming  the 
trench  to  have  been  properly  filled,  the  sub- 
sequent  defective  condition  frf  the  trench 
arose  during  the  progress  of  the  woik.  On 
this  point  It  appeared  that  tiiere  was  a  super- 
intendent of  streets,  having  general  over- 
sight of  the  streets,  and  charged  with  the 
doty  of  keeping  them  In  proper  condition, 
and  that  there  is  an  ordinance  of  the  de- 
fendant which,  so  far  as  material,  Is  as  fcd- 
lows:  "The  water  commissioner  shall  have 
the  care  and  control  of  all  ponds,  streams, 
waters,  reservoirs,  aqueducts,  and  other  prop- 
erty acquin-il  or  held  by  the  dty  for  the 
purpose  of  ot>tuiulng  or  fuml^Ing  a  supply 
of  pure  water  for  the  use  of  its  inhabitants; 
shall  maintain  the  same  in  good  order  and 
condition;  shall  use  and  operate  the  same, 
and  furnish  all  supplies  required  therefor; 


sball  take  an  measures  necessary  to  protect 
and  preserve  the  purity  ot  all  watm;  shall 
purchase,  lay,  and  malntein  all  pipm,  con- 
duits, and  other  fixtures  -  and  appliances 
necessary  for  obtaining  or  supplying  water 
for  the  Inhabitants  of  the  city."  There  was 
evidence  tending  to  show  that  the  water 
departmmt  were  engaged.  Uiat  fill  In  lay- 
ing a  water  pipe  In  Main  street,  beginning 
40  feet  westerly  ot  Winchester  avenue,  and 
running  westerly  8,600  feet  to  and  Into  the 
town  of  liClcester;  that  they  began  at  the 
easterly  end,  near  the  avenue,  and  laid  2,000 
feet  westerly  therefrom  to  Hunfs  corner; 
that  before  the  accident  this  entire  trench 
of  2^000  feet  waa  filled,  and  the  street  was 
opened  for.  travel,  and  was  actually  used  by 
the  public  for  aU  this  time;  that  the  con- 
dition of  this  portion  of  the  way  waa  de- 
scribed by  witnesses  as  lev^  exc^  tiiat 
the  part  over  the  traich  waa  rounded  up 
somewhat;  and  that  no  guard  was  placed 
upon  the  trench  or  care  t^en  of  It  thereafter 
until  tiie  rain  came;  and  tiiat  the  water  de- 
partment immediately  after  closing  this 
trench,  be|^  laying  pipes  In  the  town  of 
lidcester,  beginning  about  2,000  feet  beyond 
Hunt* s  corner.  Brady,  the  water  commlsdon- 
er,  testified  that  **w»  laid  about  two  thou- 
sand feet  >nd  then  skipped,  and  went  far- 
ther west  The  two  thousand  feet  from  Win- 
cheater  avenue  would  take  iq  to  about  Hunlfs 
comor.  We  began  to  lay  this  two  thousand 
feet  early  In  Beptember.  We  began  about 
forty  feet  west  of  the  west  line  of  Winchester 
avenue  to  lay.  From  that  pfOnt  towards  the 
city  thwe  was  a  SO-lncb  pii>e  to  this  side  of 
Gate's  lane.  At  some  time  before  we  had 
laid  a  east-Iron  pipe  to  about  40  feet  west 
of  the  west  line  of  Winchester  avenue,  and 
then  we  continued  that  24-lncb  pipe  along 
up  towards  Leicester.  We  connected  It  witii 
what  we  call  a  taper,*  It  Is  made  one  end 
.  smaller,  and  the  taper  Is  about  three  feet  long, 
and  the  difference  between  a  twenty-four  Inch 
and  twenty  Inch  was  In  that  three  feet  or 
about  three  feet;  I  do  not  remember  the  ex- 
act length.  We  commenced  at  this  point  f  or^ 
feet  west  of  Winchester  avenue,  and  ex- 
cavated on  the  mttth  side  of  the  street  tor 
this  twen^-four  inch  pipe,  and  we  laid  to  a 
point  near  Hunt's  comer,  where  tills  cement 
pljie  was  on  the  north  side,  and  then  we  con- 
nected both  ends.  When  we  had  completed 
laying  this  twenty-four  Inch  pipe  of  this  strip 
of  two  thousand  feet,  we  disconnected  this  ce- 
ment pipe,  and  then  we  came  back,  and  filled 
this  place.  We  made  an  excavation  about  four 
feet  wide  on  top,  and  six  feet  deep,  and  per- 
haps a  foot  narrows  at  the  bottom  than  at 
the  top.  We  laid  this  two  thousand  feet 
with  the  exception  of  twenty-five  or  thirty 
feet  At  the  east  and  west  end,  and  tiien  we 
connected  the  two  ends."  He  further  testi- 
fied that  after  the  accident  the  water  depart- 
ment made  tiie  repairs.  During  the  rain- 
storm, and  after  It  up  to  the  thne  of  the  ac- 
cident, the  defective       waa  cared  for  only 
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by  the  water  department  Tbere  waa  some 
conflict  as  to  when,  with  reference  to  the  ac- 
cident, the  trench  was  dog  and  filled.  Clark, 
for  the  plaintiff,  "should  think  the  trench  waa 
dng  about  two  weeks  before  or  within  two 
weeks."  Brady,  for  the  defendant,  aays: 
"We  began  to  lay  this  two  thousand  feet 
early  In  September;"  bnt  on  cross-examina- 
tion he  says;  "I  do  not  state  exactly  whether 
we  began  there  the  latter  part  of  Septem- 
ber or  three  weeks  before  the  14th  of  Octo- 
ber." Upon  the  whole  evidence  it  wxu  a 
question  for  the  Jury  whether  that  part  of  the 
work  was  still  In  the  charge  of  the  water 
department  as  a  part  of  the  original  work; 
and  this  question  having  been  submitted  to 
the  jury  upon  Instructions  not  now  excepted 
to,  except  so  far  as  Inconsistent  with  the  re- 
quest that  the  plaintiff  Is  not  entitled  to  a 
verdict  upon  the  evidence,  the  ^cepttons  must 
be  oTerrnled. 

(172  Mass.  106) 
CARET  V.  TOWN  OF  HUBBABDSTON. 

GtTNNlNGHAM  v.  SAME. 
(Snpreme  Judicial  Court  of  Massachusetts. 
Worcester.   Oct.  20,  189&) 
EvroaHOB— PHoroenAFBi—  Hiohwats— DnBcrs— 

CONTRIBUTOBT  NsOLIoailOB. 

1.  In  an  action  for  personal  Injuries  sustain- 
ed through  a  defective  higbwa?,  the  question 
whether  a  photograph  of  the  locality  is  suffl- 
ciently  verified  is  for  the  court. 

2.  Where,  in  an  action  tot  personal  injuries 
received  throngh  a  highway,  defective  by  rea- 
son of  a  projecting  stone,  a  photograph  of  the 
locality,  which  does  not  show  the  stone,  has 
been  introduced,  the  admission  of  a  aeeond 
protograph,  which  shows  the  stone,  but  not 
the  STsss  whidl  snrrounded  it  at  the  time  of 
the  accident,  U  discretionary  with  the  court 

S.  One  who  knowingly,  and  without  being 
oblleed  to  do  8<h  drives  ontdde  of  the  prepared 
track  of  a  highway,  or  carelessly  allows  his 
horse  to  get  out  of  It,  cannot  recover  for  in- 
juries received  while  so  traveling. 

Exceptions  from  superior  court,  Worcester 
county;  John  Hopkins,  Judge. 

Two  actions  by  Eliza  J.  Carey  and  Maria 
Cunningham,  respectively,  against  the  town 
of  Hubbardston,  for  personal  injuries  re- 
ceived August  27,  1895,  through  a  defective 
highway  in  said  town,  the  defect  consisting 
of  a  projecting  stone.  There  was  a  verdict 
for  defendant  in  each  case,  and  plalntlfF  re- 
served exceptions.  Orermled. 

A  photograpli  of  the  locality  at  the  Injury, 
which  did  not  show  the  stone,  bavlng  been 
Introdnced,  plaintiffs  offered  another  photo- 
graph, which  showed  the  lo^tlon  In  ques- 
tion, Indndlng  the  traveled  part  of  the  way, 
and  the  stone,  bnt  not  the  glass  and  weeds 
around  it  This  idiotograph  was  excluded, 
and  plalntifh  excepted. 

0.  F.  Baker  and  W.  P.  HaU,  for  plaintiffs. 
F,  W.  Blackmer  and  B.  H.  Vaa^ian,  tor  de- 
fendant 

HAMMOND,  J.  1.  The  question  whether  the 
photograph  was  properly  verified,  and  also 


whether  It  was  practically  Instructive  to  the 
jury,  was  to  be  determined  by  the  presiding 
judge  under  the  drcnmstances.  Blair  v. 
Pelham,  118  Mass.  420;  Verran  v.  Balrd,  150 
Mass.  141,  22  N.  E.  630.  One  photograph 
had  been  already  Introduced,  and,  although 
It  did  not  show  the  appearance  of  the  stone, 
the  judge  may  have  thought  that  the  second 
photograph,  which  It  was  conceded  did  not 
show  the  actual  condition  of  the  grass  and 
weeds  at  the  time  of  the  accident  would  be 
misleading,  rather  than  belpfuL  We  see  no 
ground  for  holding  that  there  was  error  In 
excluding  It 

2.  After  stating  that  It  was  the  duty  of  the 
defendant  to  keep  the  way  reasonably  safe 
and  convenient  for  travelers,  and  to  "work 
sufBclent  width"  for  that  purpose,  the  pre- 
siding judge  submitted  to  the  jury,  under 
Instructions  to  which  no  exception  waa  taken, 
the  questions  whetber  a  sufficient  width  was 
worked,  whether  the  stone  was  a  defect  and 
whether  tbere  was  negligence  on  the  part  of 
the  defendant  In  allowing  it  to  be  there,  or 
In  allowing  the  grass  and  weeds  to  grow 
around  It  He  then  defined  the  degree  of 
care  required  of  tbe  plaintiff,  and  used  this . 
language:  "Now,  Mr.  Foreman  and  gentle- 
men, under  those  drcnmstances.  Is  It  a  prop- 
er thing  to  do  to  drive  off  tbe  traveled  part 
of  the  way  upon  that  grass?  Would  that 
be  due  care?  If  so,  she  was  exercising  due 
care.  If  It  Is  not  due  care,  she  would  not 
be  exercising  due  care,  and  it  would  bar  her 
from  recovery."  Then  follows  that  part  of 
tbe  charge  to  which  exception  Is  taken,  as 
follows:  "If  Mrs.  Cunningham  knowingly 
drove  out  of  that  portion  of  the  way  pre- 
pared for  travel  without  being  forced  to  do 
BO  by  some  peril  or  danger  In  the  traveled 
way,  and  without  any  reasonable  cause  tbsre- 
for,  she  took  the  chances  of  contact  with  any 
object  that  might  be  outside  of  the  way,  and 
for  the  effects  of  that  contact  she  could  not 
recover.  You  see  this  Is  a  case  where  I  sup- 
pose she  does  It  knowingly.  Wben  she  sees 
tbere  are  grass  and  weeds  growing  by  the 
side  of  the  way,  and  she  knowingly  and  will- 
fully  drives  upon  the  grass  outside  the  trav- 
eled part  of  tbe  way,  when  there  is  no  dan- 
ger In  the  way  Itself  which  causes  her  to  do 
BO,  and  when  thore  Is  no  reasonable  neces- 
sity for  her  to  do  so,  under  those  circum- 
stances she  takes  the  chances  of  any  colli- 
sion that  may  take  place  with  any  obstacle 
that  is  obscured  from  her  view  by  the  grow- 
ing grass  and  weeds.  If  she  heedlessly  and 
carelessly  allowed  her  horse  to  get  out  of  the 
traveled  way,  she  then  took  the  risk  Incident 
to  passage  over  that  portion  of  tbe  road 
which  Is  outside  of  the  traveled  way.  I 
give  you  these  specific  instructions  because 
of  the  nature  of  the  evidence  In  the  case,  and 
in  order  that  the  rights  of  all  parties  may  be 
preserved.  If  she  knowingly  went  out  of  the 
way,  and  tbere  was  nothing  In  the  way  to 
force  her  out— If  there  was  no  reasonaMe 
cause  for  her  to  go  out,— and  she  entered  upm 
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that  part  of  the  way  whldi  was  not  wrought 
for  trarel,  thai  she  did  It  at  her  own  risk, 
and  the  conseqnences  would  fall  tipon  het. 
If,  on  the  other  hand,  unthinkingly,  carelessly, 
and  not  observing  where  the  horse  was  going, 
allowing  him  to  take  bis  own  course,  she  let 
him  wander  outside  the  traveled  part  of  the 
way  onto  the  grass  ground,  and  there  met 
with  ka  obstacle,  the  consequence  would  fall 
upon  her,  and  she  could  not  recover."  We 
understand  these  instructions,  taken  fn  con- 
nection with  what  precedes,  to  say,  in  sub- 
stance, that  the  plalntlEC,  without  any  rea- 
sonable cause  therefor,  knowingly  drove  out 
of  the  way  prepared  for  travel,  or  If  -she  care- 
lessly allowed  the  horse  to  get  out  of  it,  and 
fn  that  way  was  Injured  by  contact  wltb  the 
stone,  she  conld  not  recover;  and  such  we 
understand  to  be  the  law.  Tlsdale  v.  Inhab- 
itants of  Norton,  8  Ketc.  (Mass.)  388;  Shep- 
ardson  v.  Inhabitants  of  Coleraln,  13  Mete. 
(Mass.)  55;  Harwood  v.  Inhabitants  of  Oak- 
ham, 152  Mass.  421,  25  N.  E.  625.  The  re- 
maining exceptions  were  waived  in  the  de- 
fendant's tilrlei:.  Exceptl(ni8  oTernaed. 


(in  Haas.  38) 

PHELPS  V.  NEW  ENGLAND  R.  CO. 
(Supreme  Judicial  C^urt  of  Massachusetts, 
Hampden.    Oct.  20,  1898.) 
Railroads — Ixjubt  at  CaoRsiKO—Gitoss  Neqli- 

QBNGK— QtJKSTlOH  TOR  JUBT. 

Pub.  St  c.  112,  §  213,  makes  a  railroad 
corporation  liable  for  death  of  one  killed  at 
a  crossing  through  the  company's  failure  to 
give  signals  required  by  section  163,  aoless  de- 
ceased was  "guilty  of  gross  or  willful  negli- 
gence."  etc  A  woman  71  years  of  age,  in 
fTood  health,  and  capable  of  sight  and  hearing, 
was  struck  by  a  train,  and  killed,  while  at- 
tempting to  pass  over  a  grade  crossing  of  a 
street  and  a  railroad  track,  which  was  not 
planked  between  the  rails,  on  a  cold,  dark 
^ight,  without  stopping  to  ascertain  the  loca- 
tion of  the  traiu,  which  she  knew  was  ap- 
proaching, though  the  required  signals  were 
not  given.  HtU,  that  the  onestion  irtiether 
her  condact  was  "grosa  necngence"  wu  tat 
the  jnry, 

Etzceptlona  from  superior  court,  Hamp- 
den county;  Justin  Dewey,  Judge. 

Action  of  tort  by  George  B.  Phelps,  as 
administrator  of  the  estate  of  Roaetta  Phdps, 
deceased.  agaii»t  the  New  Bngland  Ballroad 
Company,  to  recover  damages  In  consequence 
of  t^e  death  of  his  Intestate  through  alleged 
negligence  on  the  part  of  defendant.  The 
aeddent  occurred  at  the  crossing  at  grade  of 
the  railroad  and  a  highway,  in  Springfield, 
known  as  the  "Allen  Street  Crossing."  At 
the  trial  the  evidence  was  conflicting  as  ta 
whether  or  not  the  signals  required  by  the 
statutes  to  be  given  at  the  approach  to  the 
crossing  were  given.  The  Jury  found,  In 
answer  to  a  question  submitted  to  tiiem;  that 
the  signals  were  not  given.  The  accident 
happened  on  March  31,  1S87,  at  about  half 
past  7  o'clock  in  t^e  evening.  The  night  was 
cold  and  dark  at  the  time  ci  the  acctdent. 
On  the  evening  mentioued.  Intestate^  who  was 


71  years  of  age,  left  her  bouse,  which  was  In 
the  vicinity  of  the  creasing,  in  company  with 
a  lady  friend,  to  attend  a  concert  at  a  church 
situated  on  the  opposite  side  of  the  track  from 
her  house,  and  some  distance  therefrom. 
There  was  evidence  that  there  was  no  plank> 
lug  between  the  rails  of  the  track  at  the  point 
where  the  sidewalk  on  which  the  ladies  were 
walking  crossed  the  track.  It  appeared  that 
Intestate  was  In  good  health,  and  could  see 
and  hear  well  for  a  person  of  her  age.  Tbey 
knew  that  a  train  was  approaching,  but,  with- 
out stopping  to  ascertain  its  whereabouts, 
proceeded  to  cross  the  track,  and  Intestate 
was  struck  and  killed.  At  the  close  of  the  tes- 
timony defendant  requested  the  following  rul- 
ings: "(1)  Upon  all  the  evidence,  the  plain- 
tiff cannot  recover  under  the  first  count  of  the 
declaration.  (2)  Upon  all  the  evidence,  the 
plalntlir  cannot  recover  under  the  second  cQunt 
of  the  dedaration."  "(6)  If  the  plalntlit  knew 
that  the  train  was  approaching,  It  is  Immate- 
rial whether  the  signals  were  given  or  not" 
"(8)  If  the  philntlff  In  any  way  learned,  before 
reaching  the  crossing,  that  the  train  was  ap- 
proaching, and,  not  being  then  in  danger,  un- 
dertook to  cross  the  track  In  front  of  the  train, 
she  was  guilty  of  gross  negligence,  and  can- 
not recover."  In  charging  the  jury,  the  sec- 
ond request  was  given,  the  others  being  refus- 
ed, except  so  far  as  tbey  were  incorporated 
into  that  portion  of  the  charge  submitting  to 
the  Jury  plalntifTs  cause  of  action  as  set 
out  in  the  first  count  of  the  declaration,  to 
which  refusals  defendant  excepted.  Bxcc^ 
tlons  overruled. 

Carroll,  McCUntock  ft  Stapleton,  Jr.,  for 
plaintiff.  Wm.  M.  Mcdench,  for  defendant 

KNOWLTON,  J.  The  only  question  In  this 
case  is  whether  the  Judge  should  have  In- 
structed the  Jury  that  the  plalntlfTs  Intestate 
was  guilty  of  gross  negligence,  and  should 
have  directed  a  verdict  for  the  defendant 
Plainly,  there  was  no  evidence  tiiat  she  was  in 
the  exercise  of  doe  care,  and  the  Jury  were 
therefore  rightly  instructed  to  find  for  Oie 
defendant  on  the  second  count 

The  first  count  Is  founded  upon  Pub.  St  c. 
112,  S  213,  under  which  a  railroad  corporation 
Is  liable  if  one  is  Injured  In  person  or  proper- 
ty, or  if  the  life  of  a  person  Is  lost  at  a  cross- 
ing where  signals  are  required  by  Pub.  St  c. 
112,  I  163.  and  where  the  corporation  neg- 
lected to  give  tiie  required  signal  and  such 
neglect  contributed  to  the  Injury,  unless  It  ap- 
pears that  the  person  was  "guilty  of  gross  or 
willful  negligence,  or  was  Actlog  in  Tlolatlon 
of  law,  and  that  such  gross  or  willful  n^ll- 
gence  or  unlawful  act  contributed  to  the  in- 
Jury."  When  a  {Aalntiff's  case  Is  made  <»it  In 
oth»  partlcnlara,  the  burden  of  proof  la  on 
the  defendant  to  establish  gross  or  wUlfnl  neg- 
ligence, or  an  unlawfid  act  of  the  person  in- 
jured, or  of  some  one  representing  him,  which 
eo&trlbnted  to  tiw  Injury,  if  the  corporation 
would  esdve  liability  on  this  ground.  Where 
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there  are  no  binding  admissions,  and  the  case 
mnat  be  proved  afflnuatlvely  by  Jthe  testimony 
of  witnesses,  tbe  court  can  seldom,  It  ever, 
mle,  as  a  matter  of  law.  tSiat  a  material  fact 
Is  proved.  The  qnestlon  what  is  established 
hj  testimony  la  ordlDarlly  a  qnestlon  of  fact 
for  the  jury.  In  the  present  case  the  evideQce 
tends  strongly  to  show  that  the  plalntifTs  in- 
testate was  negligent;  but  some  of  the  Impor* 
tant  drcnmstances  bearing  upon  her  conduct 
were  in  doubt  on  the  evidence,  and  the  Jnry 
alone  could  authoritatively  determine  them. 
The  defendant  sot^ht  to  proTe  gross  negli- 
gence within  the  meaning  of  the  statute. 
How  much  greater  Is  the  degree  of  neglect 
necessarily  existing  in  gross  negligence  than 
that  which  Is  always  found  In  negligence  that 
is  not  gross,  has  never  JudlcIaUy  been  deter- 
mined In  this  commonwealth.  But  the  use  of 
the  words  "gn>ss  negligence"  In  the  statute 
shows  that  the  legislature  Intended  a  mate- 
rially greater  degree  of  negligence  than  the 
mere  want  of  ordinary  care.  Galbralth  v. 
Hallway  Co..  165  Mass.  572,  43  N.  E.  601;  Mo- 
rey  v.  Railway  Co.,  171  Mass,  164,  60  N.  B. 
63Q.  We  cannot  say,  as  a  matter  of  law,  that 
gross  negligence  on  the  part  of  the  plalntlfTs 
intestate  was  proved  In  this  case.  Exceptions 
overruled. 


0.12  MtUM.  tt) 

POMBROT  V.  BOSTON  &  M.  R.  B. 
(Supreme  Judidal  Court  of  MasBachusetta,  . 
Hampden.   Oct  20^  189a) 

Railroads— Injdbiss  to  FisssyosRS— Nbolioxxcb 
— AiB  Brakes — Gtidk  nob— DnoLA rations. 

1.  A  passenger  proving  that  he  was  Injured 
ttrough  the  negligence  of  a  brakeman,  coo- 
doctor,  or  engineer  may  recover  without  inov- 
Ing  which  one  was  negligenL 

2,  The  fact  that  air  was  let  off  In  a  brake 
In  the  usual  way  does  not  preclude  a  re- 
eorery  by  an  alighting  passenger  who  was 
thrown  down  by  a  sudden  movement  of  the 
cars  caused  by  each  letting  oS  of  the  brake, 
onless  there  was  no  way  to  avoid  letting  the 
air  off  without  caaslng  such  a  movement. 

S.  In  an  action  hj  a  child  for  personal  tn- 
jnrles,  there  was  evidence  of  contradictory 
declarationB  by  the  mother  In  the  presence 
of  the  child  as  to  the  accident.  The  court 
charged  that  such  statements  were  not  evi- 
dence of  the  facts,  bat  were- used  simply  to  af- 
fect the  testimony  of  the  parties.  Held  not 
errOT,  the  -attention  of  the  judge  not  being 
called  to  the  fact  that  such  declarations  in 
presence  of  the  child  should  lie  taken  as  ad- 
mtesloDs. 

Bxcepttons  from  superior  court,  Hampden 
county. 

Action  by  one  Pomeroy  against  the  Boston 
it  Maine  Railroad.  There  was  a  judgment 
for  plaintiff,  ^d  defendant  brings  excep- 
tions. Overruled. 

A.  I«.  Green,  for  plaintiff.  Brooks  ft  Ham- 
ilton, for  defendant 

HOLMBS,  3.  This  la  an  action  for  peraonal 
Injuries  alleged  to  have  been  caused  by  neg- 
ligently permitting  a  car  to  move  suddenly 
while  the  plaintiff*  a  passenger,  was  alight- 


ing from  It  at  a  station.  At  the  trial  tbers 
was  evidence  tliat  the  car  moved  as  alleged, 
but  It  did  not  appear  who  made  It  move.  Of 
course,  the  jury,  If  tbey  believed  the  story, 
were  at  liberty  to  And  that  some  servant  of 
the  company  was  the  cause,  probably  the 
brakeman,  the  conductofi  or  the  engineer. 
The  defendant  tried  to  break  the  force  of  this 
Inference  by  asking  successive  Instructions 
that,  upon  the  pleadings  and  evidence,  tberft 
could  be  no  recovery  by  reason  of  negllf^nce 
on  the  part  of  any  one  of  these  persons.  As 
there  was  no  questlMi  on  the  pleadings,  thto 
meant,  so  far  as  It  was  not  misleading  In 
form,  tliat  there  was  no  evidence  that  ttaa 
brakeman  had  been  negligent  or  the  con- 
ductor, or  the  engineer.  The  judge  refused 
to  give  the  ittstmctions  asked,  and  the  dft> 
fendant  excepted. 

The  refusal  was  clearly  right  There  was 
evidence  that  the  Injury  was  caused  by  some 
one  of  the  servants  described.  It  was  not 
necessary  for  the  plalotlfT  to  go  further,  and 
prove  from  whose  hand  the  Injury  tame.  See 
Mooney  v;  Lumber  Co.,  164  Mass.  407,  28  N. 
E.  S52.  If  she  showed  that  the  responsibility 
rested  upon  one  of  a  group,  that  being  all  that 
she  needed  to  show,  rulings  exonerating  each 
member  of  the  group  successively  would  be 
wrong,  either  on  the  ground  that  evidence 
against  the  group  was  some  evidence  against 
each  member  of  It,  or  else  upon  the  ground 
that  tbey  were  Irrelevant  to  the  evidence  of< 
fered.  This  Is  another  attempt  to  break  the 
sticks  of  a  fagot  separately,  although  of  a 
different  kind  from  tliat  just  dealt  with  in 
CoUIns  V.  Inhabitants  of  Greenfield.  171  Mass. 
— ,  61  N.  E.  454. 

The  plaintiff  testified  that  the  car  moved  a 
foot  and  a  half,  and  there  was  some  evidence 
tending  to  show  that  the  motion  was  caused 
by  letting  off  the  air  in  the  brake  In  the  usual 
way.  The  defendaut  asked  a  ruling  that.  If 
the  Injury  was  due  to  this  cause,  the  plain- 
tiff could  not  recover.  However  Improbable 
this  account  may  seem,  if  the  Jury  found  that 
the  defendant  let  off  th^  air  at  such  a  time 
and  In  such  a  way  as  to  throw  down  a  pas- 
senger leaving  Its  car  and  using  due  care, 
then,  subject  to  the  Instructions  which  were 
given,  they  might  bold  the  defendant  liable  for 
the  result  The  judge  Instructed  the  Jury  that 
If  there  was  no  way  to  avoid  letting  the  air 
off  In  the  way  In  which  it  was  let  off,  if  the 
way  adopted  was  the  usual  and  proper  way, 
it  would  not  be  carelessness.  The  request 
for  a  broader  mllng  that  there  could  be  no 
recovery  because  of  any  motion  Imparted  to 
the  car  by  letting  off  the  air  brakes  Is  an- 
swered by  what  we  have  said.  The  Instruc- 
tions by  the  Judge  upon  the  same  point  seem 
to  require  no  special  comment. 

Some  testimony  was  put  In  tending  to  show 
fliat  the  plalntlfTs  parents  had  told  a  differ- 
ent story  out  of  court  The  Judge  cautioned 
the  Jury  that  the  parents*  statements  were 
not  evidence  of  the  facts  stated,  but  were 
••used  limply  to  affect  the  testlmonr  of  those 
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parties."  This  was  excepted  to,  and  now 
It  is  suggested  that  a  part  of  the  testimony 
referred  to  by  the  judge  (not  all)  was  the  con- 
Tersatlons  of  the  mother  In  presence  of  the 
child,  and  that  the  failure  of  the  child  to  cor- 
rect her  mother  might  be  found  to  have  been 
an  admission.  The  form  In  which  the  testi- 
mony was  put  suggested  only  contradiction  of 
the  mother,  as  nothing  was  asked  or  stated 
Concerning  the  conduct  of  the  child  at  the 
Interview,  and  very  naturally  It  did  not  oc- 
cur to  the  Judge  that  any  other  use  was  to 
be  made  of  It  If  the  counsel  for  the  defend- 
ant had  thought  that  he  could  deduce  an  ad- 
mission from  the  supposed  failure  of  a  suffer- 
ing child  of  nine  or  ten,  In  Its  mother's  arms, 
to  correct  her  statement,  he  was  bound  to  call 
the  attention  ot  the  Judge  to  It  Such  an  In* 
ference  Is  not  one  which  the  eTldence  was 
calculated  to  suggest. 

We  hare  dealt  with  all  the  exceptions  which 
were  argued.  We  notice  no  error  elsewhere. 

Bxceptiona  overruled. 


0-12  Uaaa.  147) 

LAHTI  V.  FITCHBURG  &  L.  ST.  RT.  CO. 
(Supreme  Judicial  Goart  of  Masaachtuetts. 
Worcester.    Oct  21,  1888.) 
Stbbbt  Railroads— Caossixoa— Collision— Sttv- 

riOIBNCT  or  EVIDBNCS. 

Evidence  that  defendant's  car  was  going 
slowly;  that  plaintiff  was  nearly  acrosa  de- 
fendant's track  at  the  time  of  the  coUision; 
that  plaintiffs  view  of  the  track  in  the  direc- 
tion of  the  approaching  car  was  obstructed  un- 
til he  was  within  15  feet  of  the  track;  that 
plaintiff  looked,  but  saw  nothinK,  and  heard 
no  gong;  that  he  had  been  xoing^'a  little  fast- 
er than  a  walk,"  but  "slowed  ap"  before  reach- 
ing the  track,  and  that  upon  reaching  the 
track  be  horried  his  horse. — is  saffldrat  to  war- 
rant snbmittlng  to  the  Jury  the  question  oi 
plaintUTs  due  care. 

EzceptiottB  from  superior  conr^  Worceater 
county;  John  Hopkins,  Judge. 

Action  by  Peter  Ijibtl  against  the  Fltch- 
burg  &  Leominster  Street-Railway  Company. 
Verdict  for  plaintiff.  Defendant  excepts. 
Exceptions  orermled. 

J.  E.  McConnell,  for  plaintiff.  0.  F.  Baker 
and  W.  P.  Hall,  for  defendant 

FIELD,  O.  J.  The  single  question  In  this 
case  Is  whether  there  was  evidence  for  the 
Jury  that  the  plaintiff  was  in  the  exercise  of 
due  care.  We  think  that  there  was.  There 
was  evidence  that  the  car  was  going  at  a 
slow  rate;  that  the  plaintiff  was  nearly  acrosa 
the  track  at  the  time  of  the  collision;  that 
there  was  a  high  board  fence  on  the  souther- 
ly side  of  Main  street  at  Its  Junction  with 
Putnam  street,  which  was  an  obstruction  to 
the  plaintiffs  westerly  view  of  Main  street 
until  he  reached  a  point  15  feet  southerly  of 
the  soath  rail  of  the  railway  track  in  that 
street;  that  the  plaintiff  looked  up  Main 
street,  and  saw  nothing;  that  he  heard  no 
gong  or  bell;  that  he  was  going  "a  little  fast- 
er than  a  walk*"  and  "slowed  up  a  little  be- 


fore he  got  onto  the  track,"  and  that- "when 
he  got  onto  the  track  he  hurried  up  his 
horse."  We  think  this  was  evidence  of  the 
plalntifTs  due  care,  to  be  submitted  to  the 
jury.  DriscoU  v.  Railway  Ca,  159  Mass.  142, 
84  N.  B.  ITl;  Robhins  t.  Railway  Co..  165 
Mass.  80.  42  N.  B.  334;  White  v.  RaUway  Co., 
167  Mass.  43,  44  N.  B.  1052.  Exceptions  over- 
mled. 

(in  Man.  8») 

McISAAC  T.  NORTHAMPTON  BLBCTBIC 
LIGHTING  00. 
(Supreme  Judicial  Court  of  Massachiuetts. 
Hampden.    Oct  20,  1888.) 
Iii!iKHKN— Rise  op  Fallino  Polbb- Nboliobkcs, 

1.  A  lineman  will  be  presnmed  to  have  aa- 
snmed  the  risk  of  the  breaking  and  falling  of 
poles  of  uncertain  age,  while  he  is  working  on 
them,  by  reason  of  decay  below  the  surface 
of  the  ground. 

2.  The  question  asked.  In  an  action  b^  a 
lineman  against  his  employer,  an  electric  lii^t 
company,  for  injury  from  tiie  falling  of  a  pole, 
while  he  was  working  on  it  whether  It  was 
part  of  the  doty  of  a  lineman  to  malce  an  in- 
spection to  see  If  it  was  rotten  beneath  the 
surface,  is  Improper,  aa  asking  for  an  oplidon 
of  the  witness  In  regard  to  t£e  legal  effect  ot 
a  contract 

3.  Whatever  be  the  custom  In  regard  to  In- 
■pecti<Hi  of  poles  on  which  deetrlc  ught  wires 
are  Btmng,  due  care  on  the  part  of  a  lineman 
requires  that  before  going  on  one,  he  make 
an  inspection  for  rot  just  below  the  surface 
of  the  ground,  where  Its  appamt  age  is  sndi 
as  to  make  it  probable  that  It  Is  not  strong 
enough  to  sustain  him. 

Exceptions  from  superior  court  Hampden 

county. 

AcUon  by  Mclsaac  against  the  Northampton 
Electric  Lighting  Oompany.  Judgment  for  te- 
fendant   Plaintiff  excepta.   Exceptions  over- 

ruled. 

Carroll.  McCllntock  A  Stapleton,  Jr.,  for 
plaintiff.   Wm.  O.  Bassett,  for  defendant 

B3J0WLT0N,  J.  The  plahitlfl  was  em- 
ployed by  the  defendant  as  a  lineman,  and 
was  Injured  by  the  breaking  and  falling  of  a 
pole  on  which  the  defendant's  wires  were  sus- 
pended. The  pole  was  about  40  feet  In 
length,  was  set  In  the  ground  about  5  feet 
and  was  about  36  feet  high.  The  undisputed 
evidence  tended  to  show  that  It  was  badly  de< 
cayed  a  few  Inches  beUm  the  surface  of  the 
ground,  so  that  it  broke  off  square  with  the 
strain  upon  It  resulting  from  the  plaintiff's 
weight  and  the  force  from  wires  drawing  upon 
It  after  other  wires  had  been  removed,  which 
probably  had  previously  tended  to  counteract 
the  strain  from  those  that  remained.  The 
plaintiff  contends  that  the  defendant  was 
guilty  of  negligence  in  falling  to  ascertain 
whether  the  pole  was  sound  and  strong,  or  to 
take  other  precautions  for  his  safety. 

The  plaintiff  was  directed  to  go  and  take 
down  from  the  pole  the  two  wires  upon  it 
which  bdonged  to  the  defendant  and  to  pui 
them  on  a  new  pole  near  by,  which  had  hesu 
erected  on  acconnt  of  a  change  of  grade  In  a 
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railroad  at  a  crossing.  He  went  alone  to  do 
the  work,  using  a  horse  and  wagon  belonging 
to  the  defendant  to  carrr  such  tools  and  ma- 
terials as  be  thought  be  needed.  He  was  a 
man  of  experience  In  this  kind  ot  business, 
and  the  method  of  doing  the  work  he  seems 
to  have  determined  for  himself.  The  pole  was 
of  chestnut  wood,  about  8  inches  In  diameter 
at  the  top,  and  about  14  Inches  at  the  surface 
of  the  ground.  It  had  been  set  between  eight 
and  nine  years,  and  the  evidence  tended  to 
prove  that  it  showed  no  weakness  or  sign  ot 
decay  above  the  ground. 

A  fundamental  question  is  whether  the  de- 
fendant owed  to  a  lineman  whose  business  It 
was  to  work  upon  poles  all  along  the  line,  as 
occasion  might  require,  the  duty  to  inspect  Its 
poles  below  the  ground,  and  Inform  the  line- 
man whenever  any  of  them  were  so  decayed 
as  to  be  unsafe  to  work  upon.  The  plaintiff 
admitted  In  his  testimony  that  he  knew  that 
the  life  of  a  pole  was  limited,  and  that  any 
pole  after  a  time  would  become  unsafe.  He 
hod  worked  upon  poles  in  the  construction  and 
repair  of  electric  lines  many  years.  When  he 
engaged  to  work  for  the  defendant  he  knew  It 
would  be  bis  duty  to  go  upon  poles  that  had 
been  set  In  the  ground  an  uncertain  length  of 
time.  He  must  have  known  that  the  work 
of  climbing  poles  and  taking  down  and  put- 
t\ug  up  wires  would  often  put  a  strain  upon  a 
pole  much  greater  than  it  wonid  be  exposed  to 
In  sustaining  wires  when  they  were  all  in  their 
proper  positions.  He  must  have  known  that 
It  would  be  tnezpedlent  and  impracticable  to 
have  a  man  or  company  of  men  to  go  and  ex- 
amine each  pole  upon  which  a  lineman  was 
about  to  work,  to  see  whether  It  would  sus- 
tain the  strain  which  the  work  would  put  up- 
on It  The  evidence  was  undisputed  that  it 
was  easy  to  determine  very  quickly  whether 
a  pole  was  badly  decayed  a  litUe  l>elow  the 
surface  of  the  ground,  and  that  no  skill  or 
experience  was  required  to  do  it  beyond  that 
which  was  possessed  by  Ordinary  linemen. 
Tbe  plaintiff  testified  that  there  were  risks 
about  the  business  with  which  he  was  famil- 
iar as  a  lineman.  We  think  that  one  of  the 
most  common  and  obvious  of  these.  In  refer- 
ence to  which  both  he  and  his  employer  must 
have  been  presumed  to  have  contracted  when 
be  entered  tbe  defendant's  service,  was  the  risk 
that  some  pole  of  uncertain  age  might  break 
and  fall  when  a  lineman  was  working  upon 
ttv  If  be  did  not  take  measures  to  ascertain 
Its  condition  before  going  upon  It  All  the 
evidence  tends  to  show  that  In  tbe  ordinary 
course  of  the  bosiness,  the  linemen,  who  are 
often  expected  to  work  alone  without  «apOTi- 
slon,  as  the  plaintiff  was  working  at  the  time 
of  the  accident,  would  examine  the  poles  for 
themselves,  so  far  as  th«y  considered  It  nec- 
essary to  do  so  for  their  safety.  They  ea^ 
could  make  any  necessary  tests  to  ascertain 
the  condition  of  tbe  poles  as  to  soundness, 
without  the  aid  of  special  inspectora,  and  from 
tbelr  knowledge  of  common  affairs  could  Judge 
whether  tbe  pole  was  pafe  to  go  njfoa.  The 
Ua88J>XC.40-64 


plaintiff  testified  that  there  were  pike  poles  be- 
longing to  the  defendant  at  the  shed  from 
which  he  started  with  the  horse  and  wagon, 
and  that  be  was  familiar  with  the  use  of  pike 
poles  In  setting  new  poles  and  bracing  up  old 
ones,  and  there  Is  nothing  to  show  that  he 
might  not  have  taken  some  of  them  to  use  In 
the  work  if  he  bad  chosen  to. 

The  burden  was  upon  him  to  show  that  tbe 
defendant's  neglect  of  some  duty  caused  tbe 
accident  We  are  of  opinion  that  there  is  no 
evidence  that  the  risk  of  falling  on  account 
of  the  weakness  of  old  poles  was  not  a  risk 
of  the  business,  wlilch  the  plaintiff  assumed 
by  his  contract  to  work  upon  such  poles.  As 
between  the  plalntifl  and  tbe  defendant  the 
defendant  was  under  no  obligation  to  inspect 
the  poles  to  see  whether  they  were  decayed, 
and  there  was,  therefore,  no  evidence  <tf  negli- 
gence on  the  part  of  the  defendant 

There  was  no  error  in  tbe  rulings  In  regard 
to  tbe  admission  of  testimony.  Evidence  that 
tbe  defendant  bad  made  no  Inspection  of  its 
pole  prior  to  the  accident  was  Immaterial,  In- 
asmuch as  the  defendant  owed  the  plalntifl  no 
duty  to  insfwct  It 

The  words,  "It  is  not  the  lineman's  business 
to  do  It,"  in  Dorsey's  answer,  were  rightiy 
stricken  out  To  say  nothing  (tf  other  ob- 
jections, tbey  were  not  responsive  to  the  ques- 
tion. Tbe  question  whether  it  was  a  "part 
of  the  work  of  a  lineman  to  make  that  in- 
spection" was  properly  ruled  out  It  called 
for  an  opinion  of  the  witness  in  regard  to 
the  legal  effect  of  a  contract  The  qne8ti(m 
whether  Linemen  customarily  performed  that 
work  of  Inspection  was  also  immaterial.  80 
far  as  appeared,  it  was  not  the  custom  of 
anybody  to  make  such  an  Inspection;  but  In 
any  case  where  the  apparent  age  of  the  pole 
was  such  as  to  make  It  probable  that  it  was 
not  strong  enough  to  sustain  a  man  working 
upon  It  due  care  on  the  part  of  the  Unman 
would  require  htm  to  oumlne  It  Just  below 
the  surface  of  the  ground  before  zlSklnff  htm- 
self  upon  It 

Our  view  of  tbe  main  question  makes  It 
unnecessary  to  consider  whether  the  general 
duty  of  the  defendant  to  the  plaintiff  in  re- 
gard to  the  strength  of  poles  on  which  he  was 
working  is  affected  by  the  fact  that  It  was  not 
the  owner  of  the  pole  that  broke,  but  was 
merely  using  it  In  its  business,  under  the  au- 
tborl^  of  the  owner.   Bxceptions  overruled. 


(172  UaoB.  142) 

CARLSON  V.  MBTROPOLITAN  LIFE  INS. 
00. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct  21,  1898.) 

Action  ok  Ikburahcb  Poliot— Bubdbtt  or  Fboov 
— FouniTDRB  of  Claim— Waivbr—Bstoppsl. 
1.  The  harden  is  on  the  plaintiff  beginning 
an  action  on  an  Insurance  ptdicy  six  months 
after  the  death  of  tbe  insured  to  prove  a 
waiver  of  a  provision  that  no  snit  could  th«i 
be  brought  and  that  a  failure  to  sue  before 
should  be  conclusive  evidence  against  snv 
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claim,  BOtwltlistancIIiig  the  ptotMods  of  all 
statutes  of  llmitatioiw,  alnce  the  failnre  is  a 

complete  defense  unlees  waived. 

2.  Where  an  officer  of  an  insurance  company, 
anthorized  to  waive  a  forfeiture  of  a  benefi- 
ciary's rights  under  a  policy  by  neglect  to  sue 
bis  claim,  wrote,  in  reference  to  the  tame, 
that  the  company  had  not  been  able  to  see 
the  matter  as  he  did,  and  saw  no  reason  for 
changing  its  view,  and,  closing,  said  a  further 
investigation  would  be  allow^  without  preju- 
dice to  the  interests  of  the  company,  and  an 
investigation  was '  accordingly  made,  the  com- 
pany  did  not  waive  the  forfeiture. 

3.  Where  a  claimant  under  an  insurance  poli- 
cy has  forfeited  his  rights  by  a  failure  to  sue 
his  claim  within  a  time  fixed  by  the  policy,  the 
forfeiture  cannot  be  waived  by  an  agent  whom 
the  policy  expressly  declares  has  no  sudi  pow- 
er, where  the  company  did  not  otherwlae  nold 
him  out  to  possess  such  power,  nor  ratify  sim- 
iisr  acts,  nor  conduct  itself  in  regard  to  other 
transactions  so  as  to  jastify  the  claimant  in  be- 
lieTlng  he  had  such  authority. 

4.  where  a  claimant  under  a  policy  of  insnr- 
ance  forfeited  his  rights  by  a  failure  to  sue  his 
claim  within  a  certain  time  after  the  insured 
died,  the  company  is  not  estopped  to  claim  the 
forfeitnre  because  he  failed  to  sne  in  reliance 
on  an  agent's  atatement  that  the  claim  was 
paid,  where  it  does  not  appear  that  he  was 
authorized  to  make  it,  or  that  it  was  ever  rat- 
ified by  or  known  to  the  company,  and  it  was 
not  made  within  the  scope  of  hb  real  or  ap- 
parent authority. 

Exceptions  fimn  superior  court,  Hampden 

- COQOtT. 

Actl(m  by  Adolph  F.  Garlsoii.  as  admlnlatra- 
tor,  etc.,  against  the  Metropolitan  lAtB  Inanr- 
ance  Company.  Jadgment  for  defendant,  and 
plaintiff  brings  exceptions.  Exceptions  OTer- 
roled. 

T.  B.  O'Donnell  and  R.  A.  Allyn,  for  plaln- 
tlfr.   E.  H.  LatbTop,  for  defendant 

HAMMOND,  J.  The  seventh  condition  of 
this  contract,  so  far  as  material,  la  as  fol- 
lows: "No  snit  shall  be  brought  against  this 
company  nnder  this  policy  •  •  •  after  six 
months  from  the  date  of  death  of  the  Insured. 
If  any  such  suit  be  commenced  after  said  six 
months,  the  lapse  of  time  shall  be  taken  to 
be  conclusive  evidence  against  iiny  claim,  the 
proTlEdons  of  any  and  all  statutes  of  llmtta- 
tion  to  the  contrary  notwithstanding."  Since 
the  suit  was  not  brought  within  the  time 
tberein  named,  this  condition  fnrnlBbes  a 
complete  defense  unless  by  waiver  or  In  some 
other  way  the  defendant  has  lost  the  right 
to  stand  upon  it;  and  the  burden  is  on  the 
plaintiff  to  show  that  the  right  has  been  thns 
lost. 

The  first  contention  of  the  plaintiff  Is  that 
this  provision  has  been  waived.  In  support 
of  this  be  relies  upon  the  letter  of  May  27, 
189S,  from  the  defendant's  secretary  to  Dr. 
Maryott.  the  subsequent  action  of  the  defend- 
ant Id  Investigating  the  case,  and  the  con- 
duct and  statements  of  McLaughlin.  Neither 
the  letter  nor  the  investigation  therein  fore- 
shadowed can  be  regarded  as  evidence  of 
waiver.  The  letter  states  that  the  defend- 
ant has  not  been  "able  to  see  the  matter  as 
you  do";  that  It  "sees  no  reason  for  chan- 
ging its  view";  and  closes  by  saying,  "This 


Is  given  to  you  without  prejudice  to  onr  In- 
terests In  any  way."  The  Intention  to  stand 
upon  all  its  rights  Is  plainly  stated,  and  the 
most  favorable  view  for  the  plaintiff  is  that 
the  defendant  was  willing  to  consider  wheth- 
er, upon  further  Investigation,  It  would  waive 
any  right;  but  such  a  willingness  falls  far 
short  of  an  actual  waiver.  The  same  rea- 
sons apply  to  the  subsequent  investigation. 
It  must  be  considered  on  the  evidence  as  un- 
dertaken and  conducted  under  the  terms  stat- 
ed in  the  letter,— "without  prejudice  to  [de- 
fendant's] Interest  In  any.  way."  Nor  la 
there  any  sutflclent  evidence  of  waiver  to  be 
found  in  the  conduct  and  statements  of  Mc- 
Laughlin. 

The  flfth  condition  of  the  contract  Is  as 
follows:  "The  contract  between  the  parties 
hereto  Is  completely  set  forth  in  this  policy 
and  the  application  therefor,  taken  together; 
and  none  of  its  terms  can  be  varied  or  mod- 
ified, nor  any  forfeiture  waived,  except  by 
an  agreement  In  writing,  signed  by  one  of  the 
following  officers,  namely,  the  president,  vice 
president,  secretary,  assistant  secretary  and 
actuary,  whose'  authority  for  this  purpose 
will  not  be  delegated.  No  other  person  has 
or  win  be  given  authority.  Therefore  agents 
(which  term  includes  superintendents  and  as- 
sistant superintendents)  are  not  authorized 
and  have  no  power  to  make,  alter,  or  dis- 
charge contracts,  or  waive  forfeitures,"  etc 
McLaughlin  was  not  one  of  the  officers  to 
whom,  by  this  provision,  the  power  was  giv- 
en to  vary  or  modify  the  contract  or  to  waive 
forfeitures.  There  was  evidence  tending  to 
show  that  he  **was  supervising  agent  of  the 
office  of  the  defendant  corporation  In  Hamp- 
den county,  and  had  special  charge  of  the 
Springfield  office  of  the  company,  and  that 
he  was  superintendent  of  the  Springfield  of- 
fice." The  contract  provides  that  such  a 
superintendent  shall  not  have  the  power  to 
waive.  By  the  express  terms  of  the  con- 
tract, McLaughlin,  being  a  superintendent, 
had  not  the  power  to  vary  the  terms  of  the 
contract  or  to  waive  forfeiturea  There  Is  no 
evidence  that  he  had  been  held  out  by  the 
defendant  as  possessing  such  authority,  or 
that  the  company  had  so  ratified  similar  acts, 
or  bad  so  conducted  itself  in  regard  to  his 
otiier  transactions,  that  the  Insured  was  jus- 
tified In  believing  that  be  had  such  authority. 
Kyte  T.  Assurance  Co.,  144  Mass.  46,  10  N. 
E.  618.  "The  failure  to  perform  a  condition 
of  a  contract,  the  performance  of  which  Is 
essential  to  the  continuance  of  the  contract, 
cannot  be  waived  by  an  agent  when  the  con- 
tract itself  declares  that  he  shall  not  have 
power  to  waive  It,  or  that  only  certain  offi- 
cers, which  do  not  include  him,  shall  have 
such  power,  unless,  after  the  contract  was 
made,  authority  had  been  given  to  the  agent 
to  waivs  the  condition,  or  the  company  has 
knowingly  permitted  him  to  waive  such  con- 
dition." Porter  v.  Insurance  Co.,  160  Mass. 
183,  35  N.  E.  673,  and  cases  therein  cited. 
The  plaintiff  contends,  however,  that  even  if 


Digitized  by  Google 


Maafc) 


BLOOD  T. 


MILLABD. 


527 


there  has  not  been  any  waiver,  stUI  be  and 
illaryott  were  told  by  McLaughlin  that  the 
claim  bad  been  paid;  that  at  that  time  Mc- 
Laogblin  was  an  agent  of  the  company:  and 
that,  relying  upon  the  statements  so  made, 
he  was  Induced  to  postpone  his  suit  until 
after  the  six  months;  and  he  says  that  the 
defendant  Is  thereby  estopped  from  setting 
up  this  defease.  In  support  of  this  conten- 
tion be  relies  upon  Jennings  t.  Insurance 
Co^  148  Mass.  61,  18  N.  E.  001.  That  case, 
however.  Is  distinguishable  from  the  one  at  the 
bar  In  many  material  respects,  both  as  to  the 
form  of  the  contract  and  the  power  of  the 
Agent,  and  It  Is  unnecessary  to  set  them  out 
In  detail.  It  does  not  appear  that  McLaugh- 
lin was  authorized  by  the  defendant  to  make 
any  such  statements,  that  the  defendant  ever 
ratified  any  such  statements,  or  even  knew 
that  any  of  them  had  been  made,  nor  were 
they  made  within  the  scope  of  bis  authority, 
real  or  apparent.  KxceptlonB  overruled. 


(m  Mass.  65) 

BLOOD  V.  MILLABD. 
(Supreme  Judicial  Court  of  MassachDsetts. 
Berkshire.    Oct.  20,  1888.) 

.SABaHENTe — ChEATIOK — TraNBTEK —  GXTINODISH- 
MKNT— D1VI8IO.X  or  DOHINANT  ElSTATE. 

1.  Where  the  owner  of  opiiosite  tracts  of 
land  abutting  a  street  conveyed  one,  with  the 
privilege  of  nelDg  a  apring  on  the  othM*.  it  cre- 
ates an  casement  in  tee  for  thf  benefit  of  the 
tract  conveyed. 

2.  Where  the  owner  of  opposite  tracts  of 
land  abutting  a  street  conveyed  one,  with  the 
priTllege  of  using  a  spring  on  the  other,  on  a 
snbdivision  of  the  grant  mto  lots  each  lot  Is 
.entitled  to  an  interest  in  the  easement. 

3.  Where  an  easement  in  fee  in  the  use  of  a 
.spring  was  created  by  grant,  neither  mere  non- 
user,  nor  the  use  on  the  dominant  estate  of  wa- 
ter from  the  pnlitte  water  sundy»  extinguishes 
-the  easement, 

4.  The  owner  of  a  part  of  land  to  .which  an 
-easement  attached,  and  who  was  entitled  to 

use  it  for  his  part  only,  could  neither  extin- 
guish the  easement,  nor  give  to  bis  grantee  a 

>ri^t  to  an  eas^ent  in  gross. 

o.  Where  the  owner  of  opposite  tracts  of 

iand  abutting  a  street  conve^red  one,  with  the 

-privily  of  nsing  a  spring  on  the  other,  re- 

-■erving  the  right  to  use  it  as  a  watering  place 
for  stock,  whether  the  reservation  was  for  the 
grantor's  life  or  an  exception,  it  Is  not  available 

'to  a  plaintiff  seeking  to  compel  a  defendant 
owning  the  iand  on  which  the  spring  Is  situated 

-  to  allow  him  to  carry  away,  for  household  pnr- 
poses.  water,  the  right  to  which  is  annexed  to 
the  opposite  tract,  in  which  plaintiff  had  no 

■  interest. 

Report  from  superior  court,  Berkshire  coun- 
.  ty;  Henry  N.  Sheldon,  Judge. 

Bill  by  John  H.  Blood  agakst  Norman  L. 
Millard  for  an  Injunction.  Facts  found  and 
.  case  reported,  to  the  foil  court  for  consldera- 
.  tlon.   Bill  dismissed. 

The  following  1b  the  report: 

"This  was  A  bill  In  eqnilr  brought  April 
-27,  1887.  to  restrain  the  defendant  from  us- 
ing water  of  a  certain  spring  situated  on  de- 
fendant's land,  and  called  'Oak-Tree  Spring,' 
.  and  from  Jnterferlng  In  any  waj  with  the 


plaintiff's  rights  hi  said  spring.  The  pl^n- 
tiff  also  In  October,  1897,  filed  by  leave  of 
court  a  supplemental  bill,  setting  up  addi- 
tional rights  which  be  claimed  to  have  ac- 
quired to  take  and  use  the  water  of  said 
luring.  •  •  •  At  the  hearing  before  me, 
the  following  facts  appeared:  Prior  to  Sep- 
tember 15,  1857,  David  Richmond,  under 
whom  both  parties  claimed,  was  the  owner 
of  two  large  tracts  of  land  (one,  of  about  a 
hundred  acres,  on  the  easterly  side,  and  the 
other,  of  about  fifteen  acres,  on  the  westerly 
side,  of  Church  street)  in  North  Adams.  Up- 
on the  first  tract,  and  about  one-fourth  of  a 
mile  from  the  other  tract,  was  the  spring 
of  water  in  question.  In  September,  1857, 
Richmond  by  deed  conveyed  to  Edward  P. 
Hunt,  his  heirs  and  assigns,  forever,  the  sec- 
ond or  westerly  tract,  and,  in  the  following 
words  quoted,  certain  rights  to  said  spring, 
and  other  rights  In  connection  therewith,  viz.: 
'Also  conveying  the  right  to  a  trench  or  ditch, 
and  to  lay  pipes  therein,  from  the  afore- 
granted  premises  to .  the  "Oak-Tree  Spring" 
(so  called)  in  said  Richmond's  pasture,  and 
the  right  to  take  the  water  of  said  spring, 
through  said  trench  and  pipes,  onto  said 
granted  premises;  leaving  at  all  times  a  suffl- 
cient  and  convenient  watering  place,  of  fresh 
water  for  cattle  and  other  stock,  near  the 
head  of  the  spring.  Also,  the  right  to  go 
upon  said  Richmond's  land,  in  a  prudent  and 
careful  manner,  to  construct  and  repair  said 
pipes  and  ditch,  when  necessary,  and  to  do 
In  the  same  manner  such  other  things  as 
necessarily  appertain  to  the  occupancy  of 
said  rights  and  privileges;  meaning  hereby 
to  convey  all  the  right  which  I  have  to  the 
water  at  and  near  the  bead  of  said  spring, 
except  the  afore-mentloned  watering  place, 
which  Is  reserved,  and  all  the  right  which  I 
have  to  take  the  same  across  the  public 
highway;  the  ditches  to  be  all  filled,  except 
In  the  wet  land,  where  they  may  be  left 
open  to  concentrate  the  water.  After  said 
pipes  are  once  located  and  laid,  their  location 
shall  be  and  remain  permanent'  This  land 
and  the  rights  to  the  water  passed  by  several 
mesne  conveyances,  under  the  same  descrip- 
tion, to  Wllllajn  S.  Blacklnton,  who  by  deed 
dated  March  22,  1875,  conveyed  the  same, 
under  the  same  description,  to  Franklin  R. 
Blacklnton;  and  said  Franklin  R.  had  the 
land  plotted  Into  building  lots  and  placed  on 
the  market  about  1887,  and  shortly  after 
some  lota  were  sold,  and  houses  built,  and 
these  houses  were  supplied  with  water  by  the 
city  of  North  Adams.  On  June  19, 1889,  said 
Franklin  R.  Blacklnton  made  a  deed  to  John 
L.  Scott,  under  whom  the  plaintiff  claims 
the  right  to  the  water  of  the  spring,  as  stated 
In  his  original  bill.  The  description  in  said 
deed  Is  as  follows:  The  right  to  take  and 
carry  away  the  water  of  a  certain  spring, 
known  as  the  "Oak-Tree  Spring."  situated  on 
a  certain  parc^  of  land  [being  the  land  now 
owned  defendant]  with  the  right  to  enter 
upon  said  premises  for  the  purpose  of  taking 
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mid  water,  and  also  all  the  privileges  per- 
taiiUng  to  said  spring  and  vater  Uiereln  con- 
veyed to  me,'  wblch  were  the  same  prlvllegea 
mentioned  In  the  deed  of  Blchmond  to  Hunt 
Ko  land  was  conTeyed  by  fbla  deed,  and 
neither  s^d  Scott  nor  the  plaintiff  ever  own- 
ed any  part  of  the  tract  of  fifteen  acres  con- 
veyed by  Kchmond  to  Hns^  and  afterwards 
owned,  as  afcnvsald,  by  said  Kacklnton. 
But  said  Scott  was  then  the  owner  of  cer- 
tain land,  being  a  part  of  the  easterly  or 
larger  tract  formerly  owned  by  Blcbmond. 
and  this  Is  the  same  land  now  owned  by  the 
plaintiff;  having  been  conveyed  to  the  plain- 
tiff by  the  heirs  of  said  Scott  on  or  abont 
AprU  1,  1893,  together  with  the  rights  to  the 
spring  obtained  by  the  deed  aforesaid  from 
Blacktnton  to  Scott  This  land  had  appur* 
tenant  to  It  no  right  to  the  water  of  said 
spring.  May  9,  1866,  David  Blchmond  con- 
veyed to  Jerome  B.  Jackson  and  another,  by 
warranty  deed,  all  the  lands  on  the  east  side 
of  Ohnrch  street  being  Blchmond's  larger 
tract  above  mentioned;  and  Immediate  fol- 
lowing the  description  of  the  land  was  the 
clause,  ^ceptlng  out  of  the  above-bonnded 
prmises  the  Oak-Tree  spring,  and  privileges 
tikerewlth,  conv^ed  by  said  Blchmond  to 
Edward  P.  Hunt'  November  1,  1866,  Jack- 
son conveyed  to  William  Martin  the  same 
pntols^  by  warranty  deed  containing  the 
following  clauses:  'Being  the  same  premises 
as  conveyed  to  us  by  David  Blchmond  and 
trife  by  deed  dated  March  9th,  1866.  Ex- 
cepting and  reserving  the  same  rights  and 
privileges  as  therein  mentioned,  reference  be- 
ing had  to  said  deed  for  the  same.'  Febru- 
ary 1,  1869,  Martin  conveyed  this  land  by 
warranty  deed  to  Ell  T.  Olark,  without  any 
mention  of  any  right  In  the  spring,  or  any 
rights  connected  therewith,  belonghig  to  oth- 
er Ipersons.  November  6,  1872,  Ell  T.  Clark 
and  Frank  Davis,  who  had  bectnne  a  Joint 
owner,  conveyed  In  fee  to  said  Martin,  by 
quitclaim  deed,  the  following  (quoting  from 
said  deed):  'All  onr  right  titie,  and  Interest 
In  and  unto  a  spring  called  the  '*Oak-Tree 
Springy"  located  abont  twelve  rods  north  of 
Bradley  street  and  about  one  rod  west  of 
land  owned  by  Edwin  Thayer.  It  is  the 
same  spring  conveyed  by  said  Martin  to  F. 
F.  Oolgrove.  And  -we,  the  said  grantors,  re- 
mise, release,  and  qnltdalm  unto  said  gran- 
tee the  right  to  lay  pipes  to  said  spring  across 
our  lands  to  Church  street  and  Bradley 
street  and  also  the  right  to  build  a  suitable 
reservoir  for  the  purpose  of  taking  said  wat- 
er, and  locate  the  same  on  our  land.*  And 
the  plaintiff,  by  deed  of  the  heirs  of  said 
Martin,  now  deceasedt  dated  October  28, 
1807,  purchased  the  same  premises  conveyed 
and  described  In  the  same  deed  of  Claric  and 
Davis  to  said  Martin,  and  obtained  thereby 
bH  the  rlghta  conv^ed  to  said  Martin  by 
Clark  and  Davis,  which  are  the  newly-ac- 
qulred  rlghta  mentioned  In  plalntUTs  supple- 
mental bUl.  January  15,  1874,  Eli  T.  Clerk 
sold  and  conveyed  to  Sylvester  A.  Kemp  the 


land  on  which  said  spring  was  situated,  con- 
taining some  elghtem  acres,  and  being  the 
land  now  owned  by  the  defendant  In  this 
deed  are  these  words:  'Excepting  and  re- 
serving out  of  the  above  conveyance  all  the 
righte  heretofore  conveyed  by  myself  and 
Frank  Davis  to  William  Martin,  his  helra  and 
assigns,  to  lay  aqueduct  and  to  take  water 
from  a  certain  spring  on  said  land,  for,  a  par- 
ticQlar  description  of  which  righto  reference 
may  be  had  to  the  deed  of  myself  and  said 
Davis  to  said  Martin.  Also,  excepting  and 
reserving  out  of  the  above  conveyance  all  the 
righto  In  and  to  the  said  spring,  laying  aque- 
duct and  taking  watw  therefrom,  which 
were  conveyed  by  deed  of  sidd  William  Mar- 
tin to  William  S.  Blacklnttm,  his  helra  and 
assigns,  for  a  more  parUcidai  descrlpti<«i  of 
which  righte  reference  may  be  had  to  tiie 
deed  of  said  Martin  to  said  Blacklnton.'  And 
on  August  21,  1896,  eald  Kemp  conveyed  to 
the  defendant  the  same  land  by  warranty 
deed,  which  contained  the  foltowing,  vis.: 
That  the  said  premises  are  free  from  all  In- 
cumbrances, exc^t  a  right  which  the  helra 
of  William  Kaeklnton  have  to  take  water 
from  a  spring  on  said  premises,  and  a  like 
possible  right  tn  the  helra  of  WtUlam  Marttai.' 

"It  was  proved  at  the  trial  of  the  cause 
that  th»e  was  no  water  for  domestic  nse  on 
tiie  lands  conveyed  to  Hunt  when  conveyed 
to  hhn;  that  the  water  of  said  spring  had 
never  been  conducted  to  said  lands,  but  the 
town  water  was  conducted  to  that  property 
in  about  tiie  year  1887;  and,  by  the  deeds 
hereinbeftne  referred  to,  that  the  plaintiff 
was  the  owner  of  a  portion  of  the  said  first 
tract  of  land,  as  set  fortii  in  the  bin,  but 
never  owned  any  of  said  westerly  tract;  that 
the  plaintiff  had  never  actoally  used,  but  he 
now  proposed  to  ase,  the  water  of  said  spring 
on  that  land  and  elsewhere.  It  was  In  evi- 
dence that  the  plaintiff  owned  five  bulldtog 
lota,  and  buildings  on  them,  situated  on  the 
w«st  ride  of  Church  street  and  aoutheriy 
from  Bradley  street;  that  the  land  from  this 
spring  slopes  westerly  and  southerly,  towards 
Bradley  and  Church  streets.  David  Blch- 
mond died  September  24,  1869.  All  the 
deeds  and  plans,  being  exhibits,  may  be  re- 
ferred to  at  the  argument  on  this  report 
The  defendant's  evidence  showed  that  he 
found  the  spring  as  a  small  hole  In  the 
ground,  wltii  not  a  large  amount  of  water 
to  it  running  to  waste,  spreading  out  over 
the  ground;  that  he  enlarged  It,  and  built  a 
curb  around  it  of  stone  laid  in  cement  some 
six  feet  In  diameter,  and  tour  or  five  fOet 
high,  and  put  a  cover  over  it  to  keep  the 
water  pure,  and  to  prevent  othera  from  med- 
dling with  It;  that  at  the  time  the  blU  was 
brought  he  had  made  no  use  of  the  water, 
but  afterwards  did  conduct  some  of  it 
through  a  pipe  to  two  houses  on  the  same 
land;  that  the  plaintiff  had  not  heretofore 
made  any  nse  of  the  wator,  and.  If  the  de- 
fendant had  not  used  it  It  would  then  have 
gone  to  waste.   And  I  found  that  the  curb 
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and  bolldlQg  put  around  the  spring  and  roof 
OTer  it  were  reasonable  acts  tor  the  preserva- 
tion of  the  spring,  and  were  not  Injarioue  to 
any  of  the  plaintifTs  rights.  I  also  found 
that  the  defendant  wAb  now  drawing  the 
water  away  from  the  spring,  In  pipes,  for  the 
defendant's  own  domestic  use,  and  that  this 
was  detrimental  to  the  plaintiffs  intended 
use;  that  the  plalntlCT.  If  entitled  to  relief  on 
either  his  original  or  his  sup^emental  bill, 
was  entitled  to  nominal  damages  of  one  dol- 
lar for  the  Injury  already  done.  The  plain* 
tiff  claimed  to  recover  on  bis  original  blU  on 
tin  groimd  that  the  right  or  easement  which 
he  claimed  in  and  to  the  sprta^  was  created 
as  an  easement  appurtenant  to  the  land  con- 
T^red  by  the  de6d  of  Richmond  to  Hunt, 
which  land  and  easement  finally  came  to 
Franldln  B.  Blacifclnton,  and  that  by  the  deed 
of  Blacklnton  to  Scott  this  easement  vested 
In  Scott  as  an  easonent  in  grtMs,  and  passed 
to  the  plaintiff  by  tiie  deed  of  Scotf  s  heirs 
to  the  plaintiff.  The  plaintiff  also  claimed 
under  his  supplemental  bin  that  his  other 
title  was  created  by  Bl<ihmond'B  having  re- 
served to  himself  In  his  deed  to  Hunt  a  right 
to  a  watering  place,  which  right  be  claimed 
passed  by  Jackson's  deed  to  Martin,  then  to 
Clarfe  and  Davis,  and  finally  by  the  deed  of 
Glarfe  and  Davis  again  to  said  Martin,  and 
by  the  deed  of  Martin's  heirs  to  the  pliUntlff, 
of  October  28,  1887,  vested  In  the  plaintiff; 
and  If  the  ettwt  of  the  deed  aforesaid  from 
Blacklnton  to  Scott  was  not  to  transfer  to 
Scott,  aa  an  easement  in  gross,  the  right  or 
easaoent  to  tibe  spring  formerly  appurtenant 
to  the  Kiackinton  land,  but  to  extinguish  that 
easement,  then  the  plaintiff  claimed  that  this 
second  titie  of  bis  became  by  such  extin- 
guishment an  exclusive  right  to  the  whole 
spring,  with  the  right  to  lay  pipes,  etc.,  as 
stated  In  fata  supplonental  bUL  The  defend- 
ant admitted  that.  If  tiie  plaintiff  had  exclus- 
ive right  to  take  the  waters  of  tiie  spring, 
the  defendant  had  Interfered  with  that  right; 
and  I  found  tiiat  the  defendant  was  now 
dravring  the  water  away  from  the  QKring  In 
pipes  for  the  defendant's  ovra  domestic  use, 
and  that  this  was  detrimental  to  tiie  plain- 
tiff's Intended  use.  Th«  defendant  claimed 
that  the  water  of  the  Oak-Tree  spring  was 
annexed  as  a  pernuuient  easement  to  the  land 
conveyed  to  Hunt;  that  It  conld  not  be  sepa- 
rated from  it,  or  used  at  any  other  place, 
and  that  3tAm  1*,  Scott  took  nothhig  by  the 
deed  of  F.  B.  Kacklnton  to  hlm^  end  that  the 
watering  place  or  drinking  place  reserved  in 
tiie  deed  of  Blchmond  to  Hunt  was  limited 
to  the  Ufe  of  said  Blchmondt  for  want  of  the 
word  'heirs'  In  said  reservation;  and  tha^ 
even  If  tUs  was  not  so,  the  Oak-Tree  spring 
was  ezpresfdy  excited  In  the  deed  of  Blch- 
mond  to  Jackson,  and  In  the  deed  of  Jack- 
aan  to  Martin,  and  no  right  to  the  spring 
l>assed  by  the  deed  of  Martin  to  Clark  and  to 
hia  grantees,  so  that  the  plaintiff  got  no  right 
to  the  spring  by  the  deed  of  Martin's  heirs. 
He  also  claimed  that  the  bill  could  not  be 


maintained  on  tiie  evidence,  and  that  the 
plaintiff  bad  an  adequate  remedy  at  law,  and 
that  the  damage  shown  did  not  entitie  him  to 
relief  In  equity.  I  ruled  that  the  plaintiff,  If 
otherwise  entitied  to  maintain  his  bill,  bad 
not  an  adequate  remedy  at  law,  and  there- 
upon, at  the  request  of  both  parties,  I  report 
the  case  to  the  supreme  judicial  court  for  Its 
determination;  such  decree  to  be  entered  as 
on  these  findings  Justice  and  equity  may  re- 
quire." 

Beer  &  DowUn  and  B.  M.  Wood,  for  plain* 
tiff.   A.  Potter,  for  defendant 

BABEJSR,  J.  The  deed  of  Blchmond  to 
Hunt  created  an  easement  In  fee  for  the 
benefit  of,  and  appurtenant  to  15  acres  con- 
veyed to.  Hunt  Hogan  v.  Barry,  143  Mass. 
588.  10  N.  E.  2S8.  Upon  the  subdivision  of 
the  15  acres  into  building  lots,  each  lot  had 
an  Interest  In  the  easement  Durkln  v. 
Coblelgb,  166  Mass.  108;  111,  80  N.  B.  474, 
and  cases  cited.  As  the  easement  was  cre- 
ated by  grant,  neither  mere  nonuser,  nor  the 
use  upon  the  15-acre  tract  of  water  from  the 
city  water  supply,  extinguished  the  ease- 
ment; and  the  deed  of  June  19,  1889,  made 
by  an  owner  merely  of  part  of  the  land  to 
which  the  easement  was  attached,  and  whose 
Interest  In  the  easement  was  only  a  right  to 
use  It  for  bis  part  of  the  15  acres,  could 
neither  extinguish  the  easement,  nor  give  to 
his  grantee  a  rigbt  as  to  an  easement  In 
gross.  The  right  of  the  original  grantor  to 
a  watering  place  for  cattle  and  other  stock, 
whether  a  reservation  for  the  grantor's  life, 
or  an  exception,  cannot  avail  the  plalntiCF, 
who  does  not  ask  such  a  watering-  place,  but 
seeks  the  aid  of  the  court  to  compel  the  de- 
fendant to  allow  him  to  carry  away  for 
household  purposes  water,  the  right  to  which 
is  annexed  to  lands  In  which  the  plaintiff 
has  no  Interest  Upon  the  facts  stated  in  the 
report^  tiie  bill  should  be  dismissed,  with 
costs.   So  ordered. 


(172  If  asfl.  178) 

FABMBNTER  MFG.  00.  T.  HAMILTON 
et  al. 

(Supreme  Judldal  Court  of  Massachusetts. 

Worcester.    Nov.  8,  189a) 

Bakkbdpt  Law— Effiot  on  Local  Inbolvsnot 

PROCBEDIIlOa. 

Since  the  United  States  bankruptcy  law 
(Act  July  L  1898)  declares  that  tiie  act  should 
go  into  fall  force  and  effect  on  its  passage, 
and  saves  only  proceedings  commenced  UDOer 
state  iuolvency  laws  before  the  passage  of 
the  act  from  being  affected  by  It  it  supersedes 
all  state  insolvent  laws  from  the  date  of  its 
passage. 

Case  reserved  from  supreme  judicial  court 
BUI  by  the  Farmentw  Manufacturing  Onn- 
pany  against  H.  Warren  Hamilton  and  others 
for  an  Injunction.  On  a  demurrer  to  the  bill, 
qnestlons  were  reserved  for  the  full  oourt 
Demurrer  overruled. 
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Morgan  &  Stewart,  for  plalnflff.  Bice, 
fclng  ft  Bice,  fw  defendants. 

KNOWLTON,  3.  Tbe  United  States  bank- 
nqitcy  law,  paued  on  Jnly  1,  18^  ends  with 
the  following  prorlsion:  'This  act  shall  go 
into  fall  force  and  effect  upon  its  passage; 
proTlded,  bowerer,  that  no  petition  for  toIud- 
tary  bankruptcy  shall  be  filed  within  one 
month  of  tbe  passage  thereof,  and  no  petition 
for  InToInntaiy  proceedings  shall  be  filed  with- 
in fonr  months  of  tiie  passage  thereof.  Pro- 
ceedings commenced  ander  state  InsolTency 
laws  before  tbe  passage  of  this  act  shall  not  be 
affected  by  It"  The  question  In  this  case  Is 
whether  this  act  bo  far  superseded  the  Insol- 
vency laws  of  this  commonwealth  from  the 
time  of  its  passage  as  to  deprive  our  courts  of 
jnrlsdictlon  to  entertain  petitions  for  tbe  com- 
mencement of  Insolvency  proceedings  filed 
.  after  July  1,  180S.  This  depends  upon  the  In- 
tention of  congress,  as  manifested  by  the  lan- 
guage above  quoted.  Of  the  power  of  con- 
gress to  pass  an  act  having  this  effect,  there 
Is  no  doiibt  Const  U.  S.  art  1,  {  8,  cl  4; 
Griswold  T.  Pratt,  9  Mete.  (Mass.)  16;  In  re 
Klein,  1  How.  277,  280,  281;  Starges  v. 
Crowninshleld,  4  Wheat  122-102;  Ogden  v. 
Saunders,  12  Wbeat  213,  360.  The  language 
Is  materially  different  from  that  of  the  bank- 
ruptcy act  of  18G7,  and  from  that  of  the 
earlier  bankruptcy  law  of  1811.  See  United 
States  statute  of  1867,  c.  173,  Bev.  St  U.  S.; 
Day  T.  Bardwen,  97  Mass.  246;  Judd  t.  Ives, 
4  Mete.  (Mass.)  401;  Swan  v.  Llttlefleld,  4 
Cosh.  574.  The  argument  that  the  change  in 
question  was  Intentional  Is  almost  Irresistible. 
Tbe  act  Is  "to  go  Into  full  force  and  efltect 
upon  Its  passage";  that  is  to  say,  the  rights 
of  all  persons,  In  the  particulars  to  which  the 
act  refers,  are  to  be  determined  by  the  act 
from  the  time  of  Its  passage.  Among  these 
rights  Is  the  right  to  have  Insolvent  estates 
settled  In  bankruptcy  under  the  provisions  of 
the  act  Including  tbe  rights  to  have  acts  of 
bankruptcy  affecting  the  settlement  of  estates 
determined  by  It  (section  3),  to  have  the 
rights  of  debtors  to  file  voluntary  petitions, 
and  of  creditors  to  file  involuntary  petitions, 
determined  by  it  (Section  4),  and  to  have 
preferences  and  liens  governed  by  the  provi- 
sions of  it  (sections  60  and  67).  These  va- 
rious provisions  ofFecting  tbe  rights  and  con- 
duct of  debtors  and  creditors  are  different 
from  those  previously  existing  in  most  of  the 
states,  and  perhaps  different  from  those  found 
In  the  laws  of  any  state,  and  they  supersede 
all  confiictlQg  provisions.  The  only  limita- 
tion upon  the  full  and  complete  operation  of 
the  act  upon  Its  passage  is  that  the  right  to 
begin  proceedings  Is  postponed  one  month  in 
the  case  of  voluntary  petitions,  and  four 
months  in  the  case  of  Involuntary  petitions. 
Whenever  the  proceedings  are  commenced, 
the  conduct  of  the  parties  after  the  passage 
of  the  act  Is  to  be  tested  by  Its  requirements. 
Tbe  only  saving  clause  affecting  the  jurisdic- 
tion of  state  courts  provides  for  cases  com- 


menced In  those  courts  before  the  puuge  of 
ttw  act  The  plain  hnpUcatlon  i»  that  pro- 
ceedings commenced  in  the  state  courts  after 
the  passage  of  the  act  are  unautborlsedl 
This  is  In  accordance  with  the  earlier  lan- 
guage giving  the  statute  full  ftwce  and  effect 
from  the  time  of  Its  passage,  except  that  tbe 
filing  of  petitions  Is  to  be  postponed  for  a 
abort  time.  We  are  of  <q(>Inlon  that  the  lan- 
guage was  chosen  to  make  clear  the  purpose 
of  congress  that  the  new  system  of  bankrupt- 
cy should  supersede  all  atate  laws  In  regard 
to  insolvency  from  the  date  of  the  passace 
of  the  statute.  Demurrer  overruled. 


(178  ums.  an 

DAVIS  V.  CABPBNTXGB. 

(Supreme  Judicial  Court  of  Massachusetti; 
Berkshire.   Oct  81,  1888.) 
Babtahdt  Pbocbboirss  —  Ybkoi  —  WitTiB  or 

JUHT. 

1.  A  minor  resident  of  Vermont  with  con- 
sent of  h'er  father  went  to  Maasadiasetts  to 

make  her  home  with  a  friend.  On  the  day 
she  left  home  and  arrived  in  Massachusetts 
she  Instituted  l>astardy  proceedings  against  de- 
fendant, who  alM  resided  therein.  Snbse- 

anently  she  went  to  "Vernumt  to  visit  her  fa- 
ler,  and  while  there  gave  birth  to  the  child, 
which  had  t>een  begotten  there.  She  after- 
wards returned  to  Massachusetts.  Beid,  that 
she  might  maintain  the  proceedings  In  Mass- 
achusetts. 

2.  In  bastardy  proceedings,  defendant,  by 
proceeding  to  trial  without  a  jury,  waives  hu 
right  to  a  Jury. 

Kxceptlona  from  sl^)erior  oonrt;  Berkshire 
county.  - 

Bastardy  proceedings  by  Alena  H.  Darls 
against  John  O.  Carpenter.  There  was  an  or- 
der overrulbig  pleas  in  abatement  apd  de- 
fendant brings  exceptions.  Overruled. 

0.  P.  NIlea  and  C.  S.  Chase,  for  complain* 
ant  V.  L.  Greene  and  W.  A.  DaTenport,  fw 
respondent 

HAMMOND,  J.  The  second  plea  was  not 
In  abatement,  but  in  bar.  It  set  out  enough 
to  show,  not  only  that  the  present  action 
could  not  be  maintained,  but  that  there  was 
no  cause  of  action  under  the  statute.  Allin 
V.  Lumber  Co.,  150  Mass.  560,  23  N.  B.  681; 
Cblt.  PI.  (16th  Am.  Ed.)  462;  Grant  v.  Barry, 
9  Allen,  459.  The  issues  raised  by  the  first 
plea  and  this  second  plea  were  tried  together 
without  a  Jury,  and  the  court  after  hearing 
the  eridence,  "overruled  tbe  pleas."  We  do 
not  understand  by  this  entry  tb^.t  tbe  ruling 
was  that  the  facts  set  forth  In  the  second 
plea  would  not.  If  proved,  constitute  a  com- 
plete defense,  but  tliat  the  court  found  that 
tbe  allegations  of  the  plea  were  not  all  proved. 
The  respondent  excepted  to  ttiis,  as  also  to 
certain  rulings  made  during  tbe  trial  concern- 
ing the  admission  of  evidence.  The  only  ques- 
tion really  in  dispute  at  this  trial  was  wheth- 
er at  the  time  of  making  tbe  complaint  tbe 
complainant  was,  and  thereafter  continued  to 
be,  such  a  resident  In  this  commonwealth  aa 
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to  be  able  to  maintain  this  action;  and  In- 
asmuch as  the  child  was  begotten  In  Vermont 
(the  mother  being  then  resident  and  domlcfled 
there),  and  was  horn  in  Vermont,  thla  was  a 
vital  Issne.  Grant  t.  Barry,  supra.  On  this 
Issue,  did  the  evidence  warrant  a  finding  for 
the  complainant?  We  think  It  did.  It  Is  to 
be  remembered  that  the  object  of  the  statute 
is  to  compel  the  father  to  assist  the  mother 
In  the  maintenance  of  the  child,  and  to  se- 
cure the  municipality  or  state  against  any 
loss  or  expense  for  its  maintenance.  McFad- 
den  V.  Frye,  18  Allen,  472.  The  court  might 
have  found  upon  the  evidence  that,  before 
the  day  on  which  the  complaint  was  made, 
the  father  of  the  complainant  told  her  that 
he  could  no  longer  support  her;  that  she  must 
earn  her  own  living,  and  might  have  her  own 
wages,  and  that  she  must  leave  his  house; 
that,  with  the  assent  and  assistance  of  her 
father  (thus  being  driven  from  the  paternal 
roof),  she  made  an  arrangement  with  the 
Browns  to  go  nnd  live  with  them  In  Olarks- 
bnrg  as  th^lr  daughter;  that  In  the  forenoon 
of  the  day  on  which  the  complaint  was  made, 
tn  pursuance  of  this  arrangement,  and  with 
the  full  assent  of  her  father,  she  left  her 
home  in  Vermont,  and  came  with  all  her  per- 
sonal effects  to  the  house  of  the  Browns,  In 
Clarksburg,  for  the  purpose  of  making  her 
home  with  them,  in  their  family,  as  their 
daughter,  for  an  indefinite  period,  and  with 
no  intent  of  returning  to  Vermont;  and  that 
at  the  time  she  made  the  complaint  she  was 
thus  UTlng  .wIth  the  Browns.  The  court 
might  further  have  found  that  her  subsequent^ 
visit  to  her  father  In  Vermont  was  not  for' 
the  purpose  of  resuming  her  relations  with 
her  prior  home,  but  was  simply  for  a  tempo- 
rary purpose,  and  that  her  home  still  contin- 
ued with  the  Browns  up  to  the  time  of  the 
trial;  that  both  father  and  daughter  bad  de- 
termined that  she  should  become  a  resident 
at  Clarksburg  with  the  Browns;  and  that  all 
this  was  honestly  done  for  the  purpose  of 
having  a  bona  fide  residence  in  darksburg. 
Whether,  she  being  a  minor,  and  her  father 
stUI  domiciled  In  Vermont,  all  this  worked  a 
change  of  her  legal  domicile.  It  is  not  neces- 
sary to  decide.  She  was  residing  here,  and 
she  was  intending  to  continue  to  reside  here. 
In  fact,  she  had  no  other  place  which  she 
called  or  considered  her  home.  If  she  had 
fallen  Into  distress  under  these  clrenmstances. 
It  would  have  been  the  duty  of  the  town  or 
state  to  provide  temporarily,  at  least,  for  her 
relief;  and  a  like  duty  would  have  existed 
with  reference  to  the  child.  If  bom  alive. 
Pub.  St  c.  84,  S9  14,  17.  Here,  then,  was  a 
liability  to  be  provided  against  by  obtaining 
security  from  the  putative  father;  and  the 
case  comes  within  the  statute,  s6  far  as  the 
ivsldence  of  the  complainant  Is  material. 

We  see  no  error  in  the  various  rulings  of 
the  court  as  to  the  admission  of  -evidence  at 
the  trial  withoot  a  Jury,  As  to  the  admission 
of  the  letter  of  July  24th  from  Mrs.  Brown, 
It  Is  lafBdent  to  say  that  its  contents  are 


not  before  us.  The  evidence  that  she  had 
previously  "made  her  own  trades"  for  work 
she  had  done,  and  "hersdf  received  the  pay 
therefor,"  as  well  as  that  concerning  the 
conversations  with  her  father  between  the 
12th  and  27th  days  of  July,  and  also  that 
concerning  the  conversation  wliicb  took  place 
upon  her  arrival  at  Mr.  Brown's  house,  both 
as  testified  to  by  the  complainant  and  her 
father,  all  had  a  bearing,  at  least,  upon  the 
relation  she  sustained  to  her  father  and  the 
relation  she  sustained  to  the  Browns,  and 
as  a  port  of  the  circumstances;  and  the  same 
may  be  said  of  the  evidence  at  the  close  of 
the  cross-examination  of  the  complainant 
The  conversation  with  the  respondent,  and 
the  fact  that  he  left  Readsboro,  were  admis- 
sible, at  least,  as  bearing  upon  the  question 
of  her  real  purpose  in  coming  to  Clarksburg. 
Upon  the  trial  before  the  Jury  upon  the  plea 
of  not  guilty,  the  respondent  proposed  to  try 
anew  the  questions  which  had  been  raised 
and  tried  by  the  court  without  a  Jury.  The 
court  refused  to  penult  him  to  do  so,  and 
excluded  the  evidence  offered  for  that  pur- 
pose. There  was  no  error  m  this.  This  is 
a  dvil  suit,  and  the  respondent  by  proceed- 
ing to  trial  without  a  jury  upon  these  Issues, 
must  be  held  to  have  waived  whatever  right 
he  might  otherwise  have  had  to  a  jury  trial 
upon  them.   Bxceptlons  overmled- 

(in  Hub.  U4) 

BBBGNBR  ft  BNQBL  BKBWING  OO.  T. 
DREYFUS. 
(Snitteme  Judicial  Court  of  Massachusetti. 
Suffolk.   Oct  20,  1^) 
▲orioir  mr  Foiwieii  Cohforatiok— Darsxsi— 

DiaOHABSB  IM  ZnOLVCNOT. 

A  foreign  corporation  established  an  of- 
fice In  the  state,  and  procured  a  license  for  the 
sale  of  its  goods.  It  also,  under  St.  18S4,  c. 
330,  f  1,  appointed  the  commissioner  of  cor- 
porations its  attorney  upon  whom  all  lawfol 
proc^e8S  in  any  action  or  proceedings  agHiaat  it 
might  be  served.  Bdd  not  to  bring  sucn  corpo- 
ration under  the  operation  of  the  state  insol- 
Tent  law,  so  as  to  make  a  discharge  of  a  debt- 
or in  insolvency  a  bar  to  an  action  by  tt  to  le* 
cover  for  goods  sold. 

Exceptions  from  superior  court  Suffolk 
county. 

Action  the  Bergner  ft  Engel  Brewing 
Company  against  Arthur  I^yfoa.  Judg- 
ment for  plaintiff,  and  defendant  excepts. 
Affirmed. 

Hayes  ft  WIUIamB,  for  plaintiff.  T.  F. 
Strange  and  B.  S.  Ladd,  for  defendant 

HOLMES,  J.  This  is  a  suit  by  a  Penn- 
sylvania corporation  to  recover  a  debt  for 
goods  sold  and  delivered  here.  The  only  de- 
tense  Is  a  discharge  in  Insolvency  under  our 
statutes,  which,  of  course,  commonly  is  no 
defense  at  all.  This  was  reaffirmed  unanl- 
mously  In  1890,  after  full  consideration  of 
the,  objections  now  urged,  and  it  was  de- 
cided also—not  for  the  first  time— that  the 
general  language  of  the  Insolvent  law  was 


Digitized  by  Google 


532 


61  NORTHEASTERN  REPORTER. 


(Uaaa. 


not  Intended  to  affect  axscew  to  Maasa^ 
cbtuetts  conrta  by  a  local  rale  of  procednra 
nnleas  the  substantiTe  right  waa  baned  by 
the  dlBcharsre.  Bank  v.  Batcbeller.  151  Mass. 
689,  24  N.  E.  917.  The  srounds  urged  for  an 
exception  In  the  present  case  are  that  the 
plaintiff,  although  Its  brewery  and  matai  of- 
tcBB  are  In  Pennsylvania,  baa  an  office  In 
Boston,  and  maintains  here  a  complete  out- 
fit for  the  distribution  of  Its  products,  that  It 
has  a  license  of  the  fourtb  class,  under  Pub. 
St  c.  100, 1 10,  and  that  It  has  compUed  with 
tbB  laws  regulating  foreign  cwporatlons  do- 
hig  business  here.  Including,  we  assume,  that 
which  requires  the  appointment  of  the  com- 
missioner of  corporations  Its  "attorney  upon 
whom  all  lawful  processes  In  any  action  or 
proceeding  against  It  may  be  aerred."  St 
1884.  c.  330,  1  1.    See  St  1895.  c.  157. 

We  are  of  opinion  that  these  facts  are  not 
enough  to  bring  the  plaintiff  nnder  the  opera- 
tUm  of  the  state  Insolrent  law.  It  is  settled 
that  doing  business  here  does  not  have  that 
effect  npon  a  citizen  or  corporation  of  an- 
other state.  Guernsey  T:-Wood,  ISO  Mass. 
60fi;  MIU  Co.  T.  Holmes,  160  Mass.  11.  30  N. 
B.  176.  It  Is  not  pointed  out  what  the  li- 
cense, whether  valid  or  void,  has  to  do  with 
the  matter,  and  we  do  not  perceive  that  com- 
plying wlttt  the  laws  concerning  foreign  cor- 
porations ought  to  have  any  greater  effect 
We  think  It  plain  that  the  words  first  quoted 
from  St  18^  c.  830,  I  1,  do  not  mean  that 
by  appointing  the  commissioner  of  corpora- 
tions their  attorney  foreign  corporations 
agree  not  only  that  publication  of  notice  In 
Insolvency  proceedings  shall  have  the  effect 
of  personal  service  upon  them  In  an  action, 
but  also  that  as  a  result  they  shall  be  sub- 
ject to  tbe  Jurisdiction  of  the  state  Insol- 
vency proceedings,  so  as  to  be  bound  by  a 
discbarge. 

The  most  that  conld  be  deduced  from  the 
appointment  would  be  that  If,  on  other 
grounds,  a  foreign  corporation  were  subject 
to  the  operation  of  the  Insolvent  law,  pub- 
lication of  notice  should  have  the  same  ef- 
fect npon  it  as  upon  other  creditors  In  mak- 
ing It  a  party  to  the  proceedings.  But  we 
do  not  suppose  that  It  woold  be  suggested 
that  a  natural  person— a  creditor,  who  was  a 
citizen  of  another  state— lost  his  immunity, 
and  became  a  party  to  tbe  proceedings,  mere- 
ly by  hts  accidental  presence  In  the  common- 
wealth at  the  moment  when  tbe  notice  ap- 
peared. Ollvierl  V.  Atkinson,  168  Mass.  28, 
46  N.  E.  422.  No  greater  direct  effect  than 
tbe  actual  presence  of  a  natural  person  can 
he  attributed  to  tbe  presence  of  an  attorney 
authorized  to  receive  service  of  process. 
Furthermore,  we  doubt  whether  the  act  of 
1884  purports  to  give  the  appointment  even 
so  much  effect  as  that  The  language  dis- 
closes no  thought  about  Insolvent  proceed- 
ings; and  when,  at  a  later  date,  It  was  de- 
cided to  make  foreign  corporations  subject 
to  he  put  Into  Insolvency  here.  It  was  tholight 
proper  to  provide  expressly  that  service  upon 


the  commissioner  of  corporations  should  be 
a  anffident  notice  to  the  corporation  of  ttie 
presentment  of  the  petition  by  creditors 
against  It  St  1890,  c.  321,  1  1.  If  the  act 
of  1884  attempted  to  do  more  than  we  have 
construed  It  to  attempt  Its  validity  might  be 
drawn  In  doubt  as  requiring  the  co^ratlon 
to  Bunraidw  a  privilege  secured  to  It  by  the 
constltntlan  and  laws  of  tbe  United  States. 
Southern  Fac.  Co.  v.  Denton,  146  U.  &  202, 
207, 13  Snp.  Ct  44. 

The  Indepoident  ground  on  which  it  is 
nrged  that  the  plaintiff  Is  subject  to  the  In- 
solvent law  In  the  present  case  Is  that  the 
plaintiff  Is  domesticated  In  thia  state,  as 
shown  by  tbe  facts  above  recited,  of  which 
the  vpolntment  of  an  attorney  la  only  one. 
The  word  "domesticated,"  whldi  waa  used 
In  tlie  argument  for  the  defendant  presents 
no  definite  l^al  conception  which  has  any 
bearing  npon  the  case.  We  presume  Oiat  it 
was  Intended  to  convey  In  a  conciliatory 
form  the  notion  that  tbe  plaintiff  was  doml- 
died  here,— "resident"  In  the  language  of 
Pub.  St  c.  167,  I  Sl,--and  therefore  barred 
by  the  language  and  legal  operation  of  tbe 
act  It  conld  not  be  contended  that  the  cw* 
poradon  was  a  citizen  of  Massachusetts.  In 
sudi  sense  as  It  Is  a  dtizen  of  any  state  It  Is 
a  dtlzen  of  the  state  which  creates  It  and 
of  no  other.  But  there  are  even  greater  ob- 
jections to  a  double  domicile  than  there  are 
to  double  dtlzenahlp.  Under  tbe  law  as  It 
has  been,  a  man  might  find  himself  owing  a 
double  allegiance  without  any  choice  of  his 
own.  But  domicile— at  least  for  any  glvra 
purpose— Is  single  by  Its  essence.  Dicey. 
Confl.  Laws.  06.  A  corporation  does  not  dif- 
fer from  a  natural  person  In  this  respect  If 
any  person,  natural  or  artificial,  as  a  result 
of  choice,  or  on  technical  grounds  of  blrtii 
or  creation,  has  a  domicile  in  one  place.  It 
cannot  have  one  elsewhere,  because  what  the 
law  means  by  domicile  Is  the  one  technically 
pre-eminent  headquarters,  which,  as  a  result 
either  of  fact  or  of  fiction,  every  person  Is 
compelled  to  have  In  order  that  by  aid  of  It 
certain  rights  and  duties  which  have  been 
attached  to  It  by  the  law  may  be  determined. 
It  Is  settled  that  a  corporation  has  Its  domi- 
cile in  the  Jurisdiction  of  the  state  which  cre- 
ated It.  and,  as  a  consequence,  that  It  has  not 
a  domicile  anywhere  else.  Boston  Inv.  Co. 
v.  City  of  Boston,  158  Mass.  461-463,  S3  N. 
E.  580;  Shaw  v.  Mining  Co.,  145  U.  S.  444. 
450,  12  Sup.  Ct  835;  MarUne  v.  Society,  63 
N.  Y.  338,  346.  The  so-calied  modifications 
of  this  rule  by  statutes  like  the  act  of  1884 
do  not  modify  it  because  Jurisdiction  of  the 
ordinary  personal  actions  does  not  depend 
upon  domicile,  but  only  upon  such  presence 
within  the  Jurisdiction  as  to  make  service 
possible.  See  In  re  Hohoret  160  U.  S.  653, 
14  Sup.  Ct  221.  But  the  operation  of  our 
Insolvent  law.  by  its  very  terms,  may,  and 
In  this  case  does,  depend  upon  the  domicile 
of  the  creditor,  and,  as  there  can  be  no  doubt 
elthtt  In  fact  or  lit  law  that  th$  plajotiff  was 
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domiciled  In  Pennfiylranla  tn  sacb  a  eease 
that  a  statute  like  Pub.  St  c.  157,  S  81, 
woTdd  hit  It  there.  It  cannot  have  been  domi- 
ciled here  for  the  same  purpose  at  the  same 
time. 

Judgment  for  the  plaintiff  affirmed. 

FIEXD.  C.  J.  (dissenting).  The  defendant, 
who  Is  and  was  a  citizen  of  Hassachuaetts, 
filed  a  T<^untary  petition  In  in^lvency  In  tiie 
court  of  Insolvency  for  the  connty  of  Suf- 
folk, on  whlcb  he  was  adjudged  an  Insolrent 
debtor,  and,  due  proceedings  being  bad,  be 
received  bis  discharge.  The  plaintiff  Is  a 
corporation  orgablzed  under  the  laws  of 
Pennsylvania.  Its  principal  offices  are  in 
Fblladelpbta,  and  It  mannfacturea  and  sella 
malt  liquors.  It  has  complied  with  the  stat- 
utes of  this  commonwealth  regulating  for^ 
elgn  corporations  having  a  usual  place  of 
business  in  the  commonwealth,  and  It  has  an 
office  and  storeroom  In  Boston,  which  It  hires 
In  Its  own  name,  where  It  sells  its  products 
at  wholesale.  It  hires  an  agent,  styled  a 
manager,  a  bookkeeper,  and  delivery  men,  for 
the  conduct  of  Its  business  In  Boston;  and  It 
owns  there  a  complete  set  of  office  furniture, 
and  horses  and  wagons  sufficient  for  the  de- 
livery of  the  goods  which  It  sells  In  Boston. 
All  the  employes  reside  In  this  common- 
wealth. It  received  from  the  board  of  police 
of  the  dty  of  Boston  a  license  In  its  name, 
of  the  fourth  class,  to  sell  Intoxicating 
liquors  In  that  city  as  a  wholesale  dealer. 
The  defendant  ordered  of  the  plaintiff,  at  its 
office  In  Boston,  beer  and  ale.  which  were  de- 
livered to  him  In  Boston,  from  the  plaintiff's 
storeroom  there;  and  some  time  after  this 
purchase  was  made,  and  the  goods  delivered, 
tbe  defendant  filed  his  petition  In  Insolvency. 
The  plaintiff  did  not  prove  Its  claim  in  the 
proceedings  in  Insolvency,  and  now  contends 
in  this  action  that  the  discharge  Is  not  a  bar, 
because  It  Is  a  citizen  of  the  state  of  Penn- 
sylvania. There  Is  no  doubt  that  the  words 
«f  the  statutes  relating  to  dlschai^es  In  in- 
aolvency,  as  well  as  the  words  of  the  dls- 
•chatge  Itself,  make  the  dlschaige  a  bar.  Pub. 
St.  c.  167,  I  81,  provides  ttiat  the  debtor,  up- 
on obtaining  his  discharge,  shall  be  absolute- 
ly discharged  from  all  provable  debts  fonnd- 
■ed  "on  any  contract  made  by  him  subse- 
quently to  the  last  day  of  July  In  the  year 
olghteen  hundred  and  thirty-eight  and  while 
an  InMbltant  of  this  state.  If  made  within 
this  state,  to  be  performed  within  the  same, 
or  due  to  any  person  resident  therein  at  the 
time  of  the  first  publication  of  the  notice  of 
the  Issuing  of  tbe  warrant"  The  contract 
sued  on  was  made  while  the  defendant  was 
An  inhabitant  of  this  state,  and  was  made 
within  the  state,  and  was  performed  within 
the  state;  and  therefore  it  Is  exactly  within 
the  terms  of  the  statutes.  Whether  or  not 
the  debt  Is  due  to  a  person  resident  within 
this  state  at  the  time  of  the  first  publication 
of  the  notice  may  depend  upon  the  question 
.whether  the  plaintiff  corporation  had  a  dom- 


icile within  the  state.  If  our  statutes  relat- 
ing to  insolvehcy  are  constitutional  and  valltS 
statutes,  the  courts  of  this  state  must  enforce 
them.  If  they  are  In  violation  of  the  consti- 
tution of  the  United  States,  In  Its  application 
to  the  ease,  to  that  extent  they  are  void. 
Whatever  may  be  the  rule  of  comity  adopted 
by  other  courts  in  enforcing  our  statutes,  the 
courts  of  Massachusetts  must  enforce  the 
statutes  of  Itlassachusetts  according  to  their 
meaning,  if  they  are  constitutional  and  valid 
statutes.  There  Is  no  contention  that  our 
statutes  relating  to  Insolvency  are  In  viola- 
tion of  the  constitution  of  Massachusetts. 
The  contention  is  that  In  their  application  to 
creditors  who  are  citizens  of  other  states  than 
Massachusetts  they  are  In  violation  of  the 
constitution  of  the  United  States.  Whether 
the  courts  of  other  states  than  Massachusetts 
or  the  courts  of  the  United  States  will  en- 
force these  statutes  In  suits  brought  before 
them  Is  for  such  courts  to  determine.  The 
decisions  of  the  supreme  court  of  the  United 
States  upon  questions  of  comity,  although  en- 
titied  to  the  highest  respect  are  not  conclu- 
sive upon  us.  The  decisions  of  that  court 
upon  the  meaning  of  the  constitution  of  the 
United  States  are  conclusive.  The  resl  diffi- 
culty Is  In  determining  the  principle  on  which 
the  supreme  court  of  the  United  States  has 
decided  that  a  discharge  granted  under  a 
state  Insolvency  law  enacted  before  the  con- 
tract sued  on  was  entered  Into  wlU  not  dis- 
charge a  debt  due  under  the  contract.  If  due 
to  a  citizen  of  another  state  than  that  In 
which  the  law  was  passed.  This  difficulty 
has  often  been  noticed.  In  Marsh  v.  Put- 
nam, S  Gray,  561,  Mr.  Justice  Thomas,  speak- 
ing for  this  court,  In  carefully  reviewing  the 
decisions  of  the  supreme  court  of  the  United 
States  up  to  the  time  of  the  decision,  says: 
"When,  after  the  most  mature  consideration, 
it  has  been  setUed  by  the  appropriate  tri- 
bunal, first  that  the  power  given  to  congress 
to  pass  bankrupt  laws  is  not  exclusive,  and 
that  when  congress  does  not  exercise  the 
power,  the  states  may;  and,  secondly,  that 
the  fair  and  ordinary  exercise  of  that  power 
by  a  state  law  which  operates  only  upon 
contracts  to  be  made  after  the  law  takes  ef- 
fect does  not  within  the  meaning  of  the  con- 
stitution of  the  United  States,  Impair  the 
obligation  of  contracts,— I  have  never  been 
able  to  see  any  conflict  between  our  Insolvent 
acts,  taken  In  their  full  force,  and  any  provi- 
sion of  the  constitution  of  the  United  States. 
So  far,  however,  as  the  question  has  been 
aetUed  by  the  decisions  of  the  supreme  court 
of  the  United  States,  our  Judgment  Is  con- 
cluded." He  also  says:  "In  this  state  of  the 
opinions  of  that  tribunal  to  which,  on  these 
subjects,  we  look  for  guidance,  we  know  of 
no  safe  rule  but  stare  decisis,  and  yet  not  go 
beyond  the  precise  limits  of  the  decisions. " 
See  Bank  v.  Batcheller,  ISl  Mass.  689,  2ft  X. 
Bl  017. 

The  principal  decisions  of  the  supreme 
court  of  tbe  United  States  on  this  aabjeet 
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since  tboae  considered  In  Marsh  t.  Putnam 
are  Baldwin  v.  Rale,  1  Wall.' 223;  Baldwin 
T.  Bank,  Id.  234;  Gllman  t.  Lockwood,  4 
Wall.  409;  and  Denny  r.  Bennett,  128  TJ.  S 
489,  9  Snp.  Ct.  134.  Baldwin  v.  Hale  was  a 
suit  brought  In  the  circuit  court  of  the  Unit- 
ed States  for  the  district  of  Massachusetts. 
The  plaintiff  was  a  citizen  of  Vermont,  and 
the  defendant  a  citlsen  of  Maasachusetta. 
The  suit  was  upon  a  promissory  note  given 
by  the  defendant  to  the  plaintiff,  dated  in 
Boston,  and  payable  in  Boaton.  The  con- 
clusion of  the  opinion  Is  as  follows:  "In- 
solrent  laws  of  one  state  cannot  discharge 
the  contracts  of  citizens  of  other  states,  be- 
cause they  have  no  extraterritorial  operation; 
and  consequently  the  tribunal  sitting  under 
them,  unless  In  cases  where  a  citizen  of  such 
other  state  Toluntarily  becomes  a  party  to 
the  proceeding,  has  no  Jurisdiction  In  the 
case.  Legal  notice  cannot  be  given,  and  con- 
sequently there  can  be  no  obligation  to  ap- 
pear, and,  of  course,  there  can  be  nd  legal 
default"  Baldwin  v.  Bank,  1  Wall.  234, 
In  this  respect  simply  follows  Baldwin  v. 
Hale.  Since  the  decision  In  Baldwin  v.  Hale 
this  court  has  followed  It  when  the  facts 
were  the  same  or  similar.  Kelley  v.  Dmry, 
9  Allen,  27.  Gllman  v.  Lockwood  was  a  suit 
brought  In  the  circuit  court  of  thn  United 
States  for  the  district  of  Wisconsin.  The 
conclusion  of  the  opinion  Is  as  follows: 
"State  legislatures  may  pass  Insolvent  laws, 
provided  there  be  no  act  of  congress  estab- 
lishing a  uniform  system  of  bankruptcy  con- 
flicting with  their  provisions,  and  provided 
that  the  law  Itself  be  so  framed  that  it  does 
not  Impair  the  obligation  of  contracts.  Oer- 
tiflcates  of  discharge,  however,  grants  un- 
der such  a  law,  cannot  be  pleaded  In  bar  of 
an  action  brought  by  a  citizen  of  another 
state  in  the  courts  of  the  United  States,  or 
of  any  other  state  than  that  where  the  dis- 
charge was  obtained,  unless  It  appear  that  the 
plaintiff  proved  his  debt  against  the  defend- 
ant's estate  in  insolvency,  or  in  some  manner 
became  a  party  to  the  proceedings.  Insol- 
vent laws  of  one  state  cannot  discharge  the 
contracts  of  citizens  of  other  states;  because 
such  laws  have  no  extraterritorial  operation; 
and  conseciuently  the  tribunal  sitting  under 
them,  unless  In  cases  where  a  citizen  of  such 
other  state  voluntarily  becomes  a  party  to 
the  proceedings,  has  no  Juriadictlon  of  the 
case."  In  Denny  v.  Bennett,  128  U.  S.  489, 
497,  9  Sup.  Ot  134,  the  opinion  In  Gllman  v. 
Lockwood  is  quoted,  and  it  is  said  to  be  a 
clear  and  accurate  statement  of  the  doctrine 
of  the  preceding' cases.  The  court  there  say: 
"Any  one  who  will  take  the  trouble  to  ex- 
amine all  these  cases  will  perceive  that  the 
objection  to  the  extraterritorial  operation  ot 
a  state  insolvent  law  is  that  It  cannot,  like 
the  bankrupt  law  passed  by  congress  under 
its  constitutional  grant  of  power,  release  all 
debtors  from  the  obligation  of  the  debt  The 
authority  to  deal  with  the  property  of  the 
debtor  wittiln  the  state,  so  far  aa  it  does  not 


Impahr  the  obligation  of  contracts,  is  conced- 
ed, but  the  power  to  release  htm— which  Is 
one  of  the  usual  elements  of  all  bankrupt  laws 
—does  not  belong  to  the  legislature  where  the 
creditor  Is  not  within  the  control  of  the 
court"  This  last  proposition,  which  is  also 
suggested  In  the  opinions  in  Baldwin  v.  Hale 
and  Oilman  v.  Lockwood,  seems  to  me  some- 
what different  from  aniythlng  relied  upon  by 
Mr.  Justice  Johnson  In  his  final  opinion  in 
Ogden  V.  Saunders,  12  Wheat,  213.  In  Stod- 
dard V.  Harrington,  100  Mass.  87,  a  case  de- 
cided In  1868,  after  the  decision  of  the  su- 
preme court  of  the  United  States  In  Gllman 
V.  Lockwood,  this  court  hfeld  that,  If  a  con- 
tract is  made  between  two  citizens  of  this 
state,  within  the  state,  and  one  of  th«n  aft- 
erwards removes  therefrom,  and  becomes  a 
citizen  of  another  state,  and  the  other  then 
obtains  In  this  state,  where  he  continues  to 
reside,  a  discharge  under  the  Insolvmt  laws 
which  were  in  force  when  the  contract  was 
made,  the  diacharge  is  a  bar  to  an  action 
against  him  on  the  contract  The  court  say: 
•'Regret  has  been  frequently  expressed  by 
Judges  of  the  courts  of  the  United  States, 
as  well  as  by  those  of  the  several  states, 
that  with  all  the  learning  and  ability  which 
have  heen  bestowed  upon  the  discussion,  it 
has  not  been  found  practicable  to  place  the 
decisions  on  this  important  subject  upon 
some  clear  and  Intelligible  basis  of  principle. 
But  the  reasons  given  by  different  Judges  for 
coming  to  the  same  conclusions  have  been  so 
diverse,  and  the  grounds  assigned  for  Judg- 
ments not  certainly  repugnant  to  each  other 
have  been  sometimes  so  apparently  Inconsist- 
ent that  It  is  difficult  to  do  more  than  follow 
adjudged  cases  in  their  liberal  application, 
without  attempting  to  gather  from  tbem  a 
rule  which  affords  a  sure  solution  of  new 
questions."  The  court  also  say;  "The  sug- 
gestion that  the  power  of  a  state  over  the 
contracts  of  its  citizens  is  limited  by  the 
power  to  make  them  parties  to  the  proceed- 
ings In  Insolvency  does  not  seem  to  us  well 
founded,  because  we  think  that  the  effect 
of  the  Insolvent  law  qualifies  the  contract 
from  Its  Inception;  and  the  question  of  the 
sufficiency  of  the  notice  to  creditors  to  make 
them  so  far  parties  as  to  be  bound  by  these 
proceedings  does  not  seem  to  be  one  over 
which  the  courts  of  the  United  States  have 
any  peculiar  jurisdiction."  This  decision  has 
not  been  overruled,  so  far  as  I  am  aware, 
but  the  precise  case  does  not  se^  to  have 
come  before  the  supreme  court  of  12ie  United 
States. 

The  doctrine  that  the  statutes  of  a  state, 
ex  proprlo  vigore  have  no  extraterritorial  op- 
eration, is  a  doctrine  of  the  common  law,  and 
not  a  provii^on  of  the  constitution  of  the 
United  States.  The  decision  in  Ogden  v. 
Saunders  was  made  40  years  before  the  adop- 
tion of  the  fourteenth  amendment  of  the  con- 
stitution of  the  United  States,  and  was  not 
put  upon  the  principle  declared  In  Pennoyer 
V.  Neff,  96  U.  S.  714.   A  discharge  under  the 
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baokraptC7  lawB  of  En^and  is  held  In  the 
courts  of  England  to  be  dlacSiaisa  of  debta 
doe  to  dtlEens  or  sobjecta  of  othu  countries, 
without  any  regard  to  the  question  whether 
the  courts  of  England  hare  any  jurisdiction 
ova  the  foreign  creditors  whereby  they  could 
render  pars<uial  Judgments  against  them.  See 
Dicey,  ConfL  Laws,  p.  44S  et  seq.  Without 
considering  whether  this  court,  In  any  event, 
would  follow  tae  dedaton  of  the  supreme  court 
of  the  United  States  In  Steamship  Co.  t.  Ease, 
170  U.  S.  100, 18  Sup.  Ot  520,  It  appears  that 
the  plaintiff  corporation  hv  appointed  the 
commissioner  of  corporations  to  be  Its  true 
and  lawful  attorney,  upon  whom  all  legal  pro- 
cesses In  any  action  or  proceeding  against  It 
may  be  served,  pursuant  to  St.  tSSA,  c  330, 
and  the  amendments  thereof,  so  that  .a  per- 
sonal Judgment  could  be  rendered  against  It  In 
the  courts  of  Massachusetts  which  would 
be  recognized  as  valid  everywhere.  It  Is  true 
that  a  corporation  established  by  the  laws  of  a 
state  of  the  United  States  Is,  for  the  purpose 
of  the  jurisdiction  of  the  courts  of  the  United 
States,  regarded  as  a  citizen  of  the  state  by 
whose  laws  It  was  created,  although  It  Is  not  a 
dtfzen  within  the  meaning  of  the  clause  In  the 
coiutltutlon  ot  the  United  States  which  pro- 
vides tbBt  the  citizens  of  each  state  Shall  be  en- 
titled to  all  the  privileges  and  Immunities  of  the 
citizens  of  the  several  states.  I  am  unable  to 
see  that  the  question  discussed  depends  upon 
the  dtlsenshlp  of  the  jMrtles,  In  any  proper 
sense  of  the  word  "dtlzenahlp."  It  may  be  that 
It  depends  upon  Inhabitancy  or  domldle.  lam 
unable  to  beUere  that  the  supreme  court  of  the 
United  States  would  hold  that  the  Insolvent 
laws  of  Maraachnsetts  did  not  apply  to  con- 
tracts made  after  the  passage  of  the  laws 
vrith  a  dtjzen  of  Massachusetts  1^  a  subject 
of  Great  Britain,  domiciled  In  Mas^diusetts 
at  the  time.  See  OUvIeri  t.  Atkhison,  168 
Mass.  28,  46  N.  B.  422.  The  fourteenth 
amendment  of  the  ccmstituUon  of  the  United 
Statra  now  defines  who  are  citizens  of  the 
United  States  and  of  the  statea  Whether  a 
corporation  cannot  have  a  domldle  oQier  than 
that  In  the  state  ui^er  whose  laws  It  was  lur 
corporated  Is  undoubtedly  a  question  of  some 
dlfllculty.  3fany  corp(«ations  are  organized 
by  citizens  or  inhabitants  of  Massachusetts 
under  the  laws  of  other  states,  for  the  sole 
purpose  of  doing  business  In  Massaehtuetts, 
and  they  have  a  place  or  places  of  business 
on)^  In  Massachusetts;  and  to  hold  that  con- 
tracts made  by  them  In  Massachusetts,  with 
the  Inhabitants  of  Massachusetts,  since  the 
passage  of  our  Insolvent  laws,  are  not  sub- 
ject to  be  discharged  under  those  laws,  seems 
to  me  uni^arrantable,  particularly  when  the 
corporations  bring,  tbelr  suits  In  the  courts  of 
Masaacbusctta  If  the  operation  of  the  In- 
solvent laws  of  Massachusetts  upon  contracts 
made  here  lutween  persons  domiciled  here 
■can  be  avoided  upon  the  ground  that  th^ 
were  made  In  behalf  of  corporations  organized 
under  the  laws  of  other  states,  althougb  hav- 
.Ing  usual  places  of  business  here,  and  subject 


to  be  sued  here,  then  It  wlB  be  posdl^  for 
foreign  corporations  to  obtain  substantially 
all  the  business  advantages  In  Massachusetts 
confened  by  our  laws  without  subjecting 
themsdves  to  the  liability  of  having  debts 
due  to  them  and  contracted  within  the  com- 
monwealth discharged  by  proceedings  In  In- 
solvency on  the  part  of  inhabitants  of  the 
commonwealth  with  whom  Uie  contracts  were 
made.  I  know  of  no  decision  of  the  supreme 
court  of  the  United  States  vpon  exactly  the 
state  of  facts  appearing  In  the  present  case, 
and  on  prindple  I  do  not  see  why  the  con- 
tract made  and  performed  here  by  the  parties 
In  this  case  Is  not  subject  to  be  discharged 
hi  accOTdance  with  the  laws  of  Massachusetts 
In  force  when  tiie  contract  was  made.  Th^ 
contract  undoubtedly  Is  to  be  governed  gen- 
erally by  the  laws  of  Massadmsetts,  and  the 
plaintiff  has  elected  to  bring  Its  suit  In  a 
Massachusetts  court  1o  enforce,  our  Insol- 
vency statutes  In  the  case  of  such'  a  contract 
between  such  parties  does  not  seem  to  me  to 
give  the  statutes  any  extraterritorial  force; 
and  the  plaintiff  corporation  seems  to  me,  In 
reference  to  contracts  made  here  with  dtlzens 
or  Inhabitants  of  Massachnsetts,  to  be  sub- 
ject to  our  laws.  I  am  not  aware  that  any 
one  has  pointed  out  the  particular  provisions 
of  the  constitution  of  the  United  States  which 
our  Insolvency  statutes  would  violate  If  H 
were  hdd  by  the  courts  of  Massachusetts 
that  the  discharge  pleaded  In  the  present  ac- 
tion was  a  bar  to  the  action.  It  Is  evident 
that  this  court,  In  Its  anxiety  to  do  notblng 
which  might  seem  to  be  In  violation  of  the 
coDsUtuticoi  of  the  United  States  according  to 
the  decisions  of  the  supreme  court  ot  the 
United  States  In  rec^t  years,  has  rendered 
decisions  which  go  far  in  the  direction  of  the 
decision  of  the  court  In  the  present  case. 
Guernsey  v.  Wood,  ISO  Uaas.  G03;  Bank  t. 
Batcheller,  151  Mass.  S89,  24  N.  B.  917;  MUl 
Co.  V.  Holmes,  106  Mass.  U,  30  N.  E.  176. 
In  Guernsey  v.  Wood  the  plaintiff  wad  not  a 
corporation,  but  a  citizen'  of  Pennsylvania, 
never  resident  In  Massachusetts.  In  Bank  v. 
Batchdler  It  does  luit  appear  tiiat  tiie  plaintiff 
corporation  had  any  usual  place  of  business 
hi  Massachusetts,  or  had  complied  with  our 
statutes  regulating  foreign  corporations  doing 
business  here.  The  same  is  troe  of  Mill  Co. 
V.  Holmes,  166  Mass.  11,  30  N.  B.  176.  In 
none  of  these  cases  was  there  anything  hi  the 
nature  at  the  license  Shown  In  the  present 
case.  These  distinctions  seem  to  me  Import- 
ant. Whether  such  a  license  could  lawfully 
be  granted  tO  a  foreign  corporation  Is  a  ques- 
tion which  has  not  been  argued,  bnt,  If  the 
license  was  void,  the  liquors  were  sold  in 
violation  of  law,  and  the  plaintiff  cannot 
matotain  Its  action.  Certainly  It  is  going  be- 
yond the  **predse  limits"  of  the  dedslmis  of 
the  supreme  court  of  the  United  States  If  It 
Is  hdd  that  the  discharge  pleaded  In  the  pres* 
eat  suit  la  Invalid.  I  think  that  this  court 
ought  to  iq^hold  the  validity  of  the  discharge 
In  the  present  case  until  the  supreme  court  of 
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the  TTnlted  States  has  decided  to  tbe  contrary. 
The  qnestlon,  of  course,  becomes  of  Uttle  im* 
portance  when  tiiere  are  bankruptcy  laws  of 
the  United  States  In  force;  but  such  laws 
hare  been  Is  forces  only  for  short  periods  of 
time,  and  the  tau(dTenc7  laws  of  Massachu- 
setts are  not  r^tealed,  but  only  snspoided.  by 
the  bankruptcy  laws  ot  the  United  States. 


Oil  Haaa.  576) 

HOWE  T.  CITY  OF  LOWELL.  WILSON  et 
al.  T.  SAME  {two  cases).  OOODALE  T. 
SAME.  UNDEBWOOD  T.  SAME .  (two 
cases). 

(Snpreme  Jodidal  Court  of  Massachasetts. 
Middlesex.    Aug.  31,  1898.) 

WbIT  or  EXTBT  —  DSSOSIPTION     Ajurdm  rrt  — 
DsBDS — Conditions  Sobs  equbht— breach — 
Waivbh— EsTOPPBL— Appeal—Revibw. 

1.  Where  the  description  of  the  premises 
in  a  writ  of  entry  for  breach  of  condition 
of  a  deed  did  not  correspond  with  that  in  the 
deed,  the  description  of  a  portion  laid  out  as 
a  public  street  being  omitted  in  the  writ,  the 
allowance  of  an  amendment  making  the  de* 
acription  conform  to  the  deed  was  not  error. 

2.  A  deed  conTering  land  to  a  dty  proTided 
that  the  portion  of  the  premises  not  taken  for 
a  highway  shouH  "be  improved,  dedicated, 
and  forerer  nsed  by  the  said  grantee  as  and 
for  a  common,  park,  or  boulevard,  and  for  do 
other  purpose,"  in  detanlt  of  which  the  land 
was  to  rerest  In  the  grantor  or  his  hrtrs.  No 
reservation  was  made  of  subterranean  waters 
In  the  land.  The  grantor  owned  iands  adja- 
cent to  those  conveyed.  Bdd,  that  the  con- 
struction and  maintenance  of  a  system  of 
pipes  below  the  surface  of  the  ground  for  the 
purpose  of  supplying  water  to  the  dty  was  not 
a  breach  of  condition,  since  it  was  not  inc(m- 
sistent  with  the  use  prescribed. 

3.  But  the  construction  and  maintenance  on 
the  land  of  a  building  containing  boilers  and 
endues,  as  a  pumping  station  in  the  water  sys- 
tem, was  a  breacn  of  the  condition. 

4.  The  grantee  in  a  deed  of  land  for  park 
purposes  only  erected  a  pumping  station  there- 
on, in  violation  of  the  conation.  The  grantor  did 
nothing  actively  to  induce  the  grantee  to  erect 
the  station,  but  he  made  no  objections,  and, 
after  Its  erection,  he  gave  the  grantee  a  deed  to 
adjoining  land.  In  which  reference  was  made  to 
the  right  of  the  grantee  to  throw  water  from 
the  station  into  a  river.  Htid,  that  there  was 
no  waiver  of  the  breach  of  the  condition  as  a 
matter  of  law. 

5.  Where  a  writ  of  entry  was  directed 
against  only  a  portion  of  land  covered  by  a 
deed,  breach  of  condition  of  which  was  the 
basis  of  the  action,  the  balance  of  the  land 
being  omitted  because  used  as  a  highway,  the 
omission  was  not  a  waiver  of  the  breach. 

6.  Where  it  appears  to  the  full  court  on  re- 
port that  a  matter  has  not  been  fully  argued, 
and  it  is  doubtful  whether  It  was  fully  pre- 
sented in  the  eonrt  below,  the  matter  will  not 
oe  reviewed. 

Beport  from  superior  court,  Mlddleiex 
county;  3.  B.  Blchardson,  Judge. 

Separate  writs  of  entry  by  Edward  8. 
Howe  and  by  five  others  against  the  city  of 
Lowell.  The  superior  court  ruled  In  favor 
of  demandant  In  each  case,  and  reported  the 
cases  to  the  supreme  judicial  court.  Judg- 
ment tor  tenant,  except  in  the  Howe  case. 

The  court  found  on  certain  matters  as  fol- 
lows, Tlz.: 

'*In  the  tall  of  1888  and  spring  of  1890  the 


city  of  Lowell  purchased  from  the  seTeral 
owners  thereof  a  stnp  of  land  along  tiie 
northerly  bank  of  the  Merrimack  rlTer,  about 
one  and  one-half  miles  in  length  &om  the 
easterly  to  the  westerly  end.  and  varying  in 
width  from  two  hundred  to  six  hundred  f^ 
or  thereabout  tlie  lands  conveyed  by  tiie 
deeds  above  mentioned  being  lOie  westeriy 
portion  of  said  strip.  The  land  conveyed  by 
Joseph  M.  '^son  and  Benjamin  0.  Morri- 
son, being  the  lot  on  said  plan  marked  'B,* 
was  conveyed  to  the  dty,  withput  consldera^ 
tion  and  as  a  gift. 


"On  November  27,  1889,  a  resolution  wa> 
duly  passed  by  the  dty  council  of  Lowell, 
and  approved  by  the  mayor;  and  a  pnbUe 
street,  fifty  feet  in  width,  was  laid  out  and 
accepted  by  the  dty  coondl  of  Lowdl,  under 
and  In  pursuance  of  said  lesolntlon,  sock 
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street  running  lon^tudlnally  through  said 
strip  of  land,  the  nortberl;  line  of  said  street 
being  the  northerly  line  of  satd  strip  of  land, 
and  the  northerly  boundary  line  of  the  first 
tract  described  In  said  deed  of  Underwood 
to  the  city  of  Lowell,  dated  April  14,  1800, 
and  the  northerly  boundary  line  of  the  tract 
described  In  each  of  said  other  deeds.  Said 
public  street  alSo  covered  and  included  all  of 
the  second  and  third  lots  described  In  said 
deed  of  Underwood,  dated  April  14,  1890. 
That,  within  three  years  from  the  date  of 
any  of  said  deeds  of  the  demandants,  said 
street  and  a  driveway  or  carriageway,  sev- 
enty-flre  feet  wide,  were  wrougbt  and  con- 
structed through  said  strip  of  land;  the  said 
carriageway  being  parallel  with  said  street, 
and  about  twenty-five  feet  distant  therefrom, 
the  Intervening  space  being  turfed  over  and 
planted  with  shade  trees.  (Said  driveway  Is 
hereinafter  called  the  'speedway,'  to  distin- 
guish it  from  said  public  street.)  Trees  were 
also  planted  along  the  northerly  line  of  said 
street,  and  on  the  southerly  line  of  said 
speedway.  All  this  land  was  situated  In  tbe 
suburbs  of  Lowell,  the  easterly  portion  being 
nearest  the  city  proper.  Nearly  all  of  It  had 
been  fanning  land  before  It  was  conveyed  to 
the  city-  At  about  tbe  time  tbe  street  and 
speedway  were  constructed,  the  city  expend- 
ed considerable  money  in  paths  and  Improve- 
ments for  park  purposes  In  the  portion  sit- 
uated nearest  the  city,  but  did  not  at  that 
time  expend  any  money  for  paths  and  Im- 
provements for  park  purposes  except  as 
aforesaid  In  that  portion  conveyed  by  the 
demandants.  Since  then  there  has  been  an- 
nually spent  a  considerable  amount  for  ex- 
tending and  maintaining  such  Improvements, 
all  pursuant  to  a  general  plan  designed  by  a 
landscape  gardner  for  the  Improvement  of 
the  property  for  the  uses  and  purposes  de- 
scribed In  said  deeds.  The  actiial  work  of 
construction  of  the  park  and  boulevards  un- 
der said  general  plan  began  on  lands  lying 
nearest  the  city,  and  down  to  the  present 
time  very  Uttle,  It  anything,  has  been  done 
on  the  lands  In  question,  except  the  con- 
stmctlon  of  the  street  and  speedway  and  tbe 
planting  of  trees  as  aforesaid.  A  large 
amount  of  dirt,  two  hundred  loads  or  more, 
and  tnrf,  had  been  removed  from  lots  F  and 
B,  to  be  nsed  In  fllUns  and  Improving  other 
parts  of  tbe  land  conveyed  nearer  the  dty, 
but  pursuant  to  carrying  ont  of  the  said 
general  plan  of  Improvement  Portions  of 
the  land  embraced  in  said  strip,  lying  near 
the  river.  Including  portions  of  the  premises 
demanded  In  each  of  said  writs,  are  low  and 
sandy;  and  the  water  of  said  river  covers  the 
same  during  periods  of  high  water,  and  de- 
posits sand  and  silt  thereon,  rendering  the 
land  unfit  for  cultivation.  That  the  land 
conveyed  to  the  city  of  Lowell  by  eatfli  of 
the  deeds  above  mentioned  was,  prior  to  tbe 
laying  out  of  the  street  and  the  conveyances 
aforesaid,  a  part  of  a  much  larger  tract  then 
owned  by  the  grantor  or  grantors  In  said 


deeds  respectively.  That  one  of  said  large 
tracts  was  owned  by  the  demandants  Wilson 
and  Morrison  as  tenants  In  common,  and 
one  by  the  demandants  Wilson  and  Clement 
as  tenants  In  common.  Tbat  the  demandant 
Underwood  owned  two  of  such  tracts,  sepa- 
rated from  each  other  by  the  two  tracts  own- 
ed respectively  by  the  demandants  Howe 
and  Goodale.  That  these  larger  tracts  of 
land  were  each  bounded  southerly  by  the 
Merrimack  river,  and  extended  northerly  to 
Vamum  avenue,  so  called,  a  public  street, 
running  nearly  parallel  with  said  river,  and 
at  a  distance  of  from  fifteen  hundred  to  two 
thousand  feet  therefrom.  That  these  lands, 
though  a  part  of  the  city,  were  all  quite  a 
distance  from  the  thickly-settled  residential 
portion  thereof,  and  nsed  chiefly  for  agricul- 
tural purposes.  The  city  paid  for  all  of  the 
lands  80  purchased,  except  tbe  land  of  Wil- 
son and  Morrison,  as  aforesaid,  the  sum  of 
two  hundred  and  fifty  dollars  per  acre  for 
all  such  land  except  a  portion  thereof,  name- 
ly, a  strip  one  hundred  and  fifty  feet  In 
width  which  was  Included  between  tbe 
northerly  line  of  said  street  and  the  south- 
erly line  of  said  speedway,  which  was  ex- 
cluded in  estimating  tbe  area  for  the  purpose 
of  fixing  the  amount  to  be  paid  In  each  case. 

"In  Octolwr,  1891,  the  water  board  of  the 
city  of  Lowell,  duly  authorized  thereto,  com- 
menced experimenting  In  different  parts  of 
the  city  to  test  the  feasibility  of  supplying 
the  city  with  pure  water  by  means  of  driven 
or  artesian  wells.  Such  experiments  were 
conducted  by  driving  iron  pipes  two  and  one- 
half  Inches  In  diameter  from  thirty  to  fifty 
feet  into  the  ground,  and.  If  water  was  there- 
by obtained,  testing  Its  quality.  If  no  water 
was  obtained,  or  the  water  was  not  of  the 
quality  desired,  such  pipes,  with  one  or  two 
nceptions,  were  removed,  and  the  wells  at 
tbat  place  w«re  abandoned.  In  the  prosecu- 
tion of  such  experiments,  In  1891,  two  such 
pipes  were  driven  In  tbe  lot  marked  'B,'  two 
were  driven  In  the  lot  marked  *F,'  one  was 
driven  in  tbe  lot  marked  'E,'  and  one  was 
driven  in  the  lot  marked  'C  A  portable  en- 
gine was  used  on  different  lots  to  pump  the 
water  from  these  wells  In  making  the  tests. 
In  1892,  ten  such  pipes  were  driven  in  the 
lot  marked  'B,'  three  in  the  lot  marked  'F,* 
one  In  the  lot  marked  sixteen  In  the  lot 
marked  *C'  one  In  tbe  lot  marked  'A,'  and 
one  in  the  lot  marked  *D.'  These  wells  were 
all  connected  by  a  pipe  with  a  portable  en- 
gine, and  were  pumped  tor  a  period  of  nine 
days  or  thereabouts.  None  of  these  experi- 
ments provli^  satisfactory,  all  ot  these  iripes, 
with  the  exception  of  one  or  two,  -wen  with- 
drawn. But  In  these  experiments  the  ground 
was  In  (daces  dug  up,  and  left  in  a  rough  con- 
dition, one  or  two  pipes  were  left  projecting 
above  tbe  surface,  and,  In  a  number  of  cases 
where  the  pipes  were  removed,  the  holes  were 
not  fined  In,  so  that  It  was  hardly  safe  to 
walk  over  It  Some  trees  originally  on  the 
land  at  the  time  of  tbe  conveyanoea  were  d»* 
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stroyed.  A  sluiceway  was  dug  to  carry  off 
waste  water  to  the  rlver^  Some  veCaaa  coal 
drawn  for  tbe  engine  was  also  left  npon  the 
ground.  Bat  In  ltl95.  by  order  of  aald  water 
board,  th»e  were  driven  Into  ttie  land  con- 
veyed by  aald  deeds  of  the  demandants  one 
hundred  and  forty  such  iron  pipes,  to  the 
depth  of  thlrty-flre  or  forty  feet  These  pipes 
were  driven  in  the  land  between  the  speed- 
way end  the  river,  most  of  them  In  the  low 
land  near  tbe  river;  and  said  pipes  were 
connected  with  an  Iron  pipe  through  which 
tile  water  is  pumped  by  an  engine,  located  as 
hereinafter  set  forth,  from  said  wells  Into  a 
large  Iron  pipe  lumUng  longitudinally  In  tbe 
speedway  aforesaid.  The  water  is  conveyed 
from  said  large  iron  pipe  by  gravity  into  tbe 
conduit  of  the  elty.  Of  these  wdls,  eighteen 
are  located  in  the  lot  marked  sev«i^  bk 
the  lot  marked  *0,'  twenty-seven  in  the  lot 
marfeed  'A/and  twenty-flve  in  Ibe  lot  marked 
*D.*  l^e  large  Iron  pipe  before  mentioned 
runs  in  said  speedway  undei^und  through 
each  of  said  lots.  This  pipe  is  twenty-fonr 
Inches  In  diameter,  and  was  laid  from  four 
to  she  feet  under  the  surfiice  of  the  ^und. 
Tbe  pump  used  for  raising  the  water  from 
said  vrells  Into  said  large  Iron  pipe  Is  a  steam 
pump,  and,  together  with  the  engine  and 
boiler  for  operating  tbe  same,  Is  placed  in  a 
wooden  building  which  Is  about  forty  feet 
square,  situated  on  the  lot  marked  'A.*  All 
this  has  been  done  'for  the  purpoee  of  getting 
an  additional  water  supply  for  the  city  and 
Ite  inbabitante  for  all  tbe  purposes  for  which 
the  city  is  authorized  to  procure  water,  tbe 
dty  receiving  compensation  for  such  water 
from  the  Inhabitants. who  use  it  These  Iron 
pipes  or  vrells  have  been  driven  Into  the 
ground  below  tbe  surface  out  of  right  and 
the  large  longitudinal  Iron  pipe  Is  also  laid 
below  the  surface  of  said  speedway;  but, 
ttx  a  few  weeks,  during  the  experiments  to 
test  the  water  before  It  was  finally  deter- 
mined to  make  the  driven  wells  a  permanent 
source  of  water  supply,  tbe  Iron  pipes  pro- 
jected above  the  ground,  and  tbe  pipe  that 
connected  them  with  the  engine  was  not  cov- 
ered. It  wiH,  however,  be  necessary  occa- 
sionally, about  once  or  twice  each  year,  to 
dig  down  to  the  top  of  the  well  pipes,  a  foot 
or  so  below  the  surface,  and  remove  the  caps 
of  these  pipes,  and  dean  the  same,  and  also 
to  repair  these  pipes,  and  renew  Qiem  when- 
ever needed.  Except  on  these  occasions  no 
part  of  said  pipes  will  appear  on  the  sur- 
face. When  the  longitudinal  pljw  was  being 
laid,  the  qwedway  was  dug  up,  and  was  sub- 
stantially dosed  to  puUIc  trav^  for  about 
two  weeks.  At  no  time  was  permlsrion  ask- 
ed of  any  of  tbe  demandants  to  make  these 
experiments  on  tbe  granted  premises,  nor  at 
any  time  was  any  express  permission  given. 

"I  find  that  the  taking  of  water  from  these 
driven  wells  Is  now  a  p^manent  part  of  the 
source  of  supply  ot  water  for  the  city  of  Low- 
ell, and  tbat  It  would  injure  the  water  to  use 
ordinary  fertUIstts  upon  tbe  land,  but  spe- 


dally  prepared  fertilizers  may  be  used  with- 
out such  injury.  It  Is  tbe  intention  of  tibe 
city  also  soon  to  r^laee  the  wooden  building 
upon  said  lot  A,  used  for  the  pmnping  statlMi, 
with  a  new  structnre  of  brick  or  stone,  con- 
structed wftb  artistic  tuite,  and  which  may- 
be made  an  attractive  feature  of  the  land- 
scape. While  operhnents  to  get  water  wrae 
going  on,  the  driving  of  the  wdls  and  their 
use  ana  the  use  of  the  pumping  station  inter- 
fered to  some  extent  with  the  use  <tf  the  land 
In  which  they  were  as  a  boulevard  w  pork 
or  common;  but  I  find  tbat  tbe  dty  in  good 
blth  Intends  to  hniHrove  all  tbe  land,  and  fOi> 
ever  use  it  tar  the  purposes  mentioned  tat 
said  deeds;  and  I  find  that  the  city  can  so 
lay  It  out,  and  can  so  nse  and  maintain  the 
wells  and  pipes,  and  can  so  build  and  use  its 
pumping  station  as  that  they  wDl  not  inter- 
fere except  as  bereln  stated,  If  at  all,  wllta 
its  uses  mentioned  In  the  deeds;  but  I  find 
tbat  tbe  use  of  tbe  land  for  the  purpose  ot 
driving  wells  and  drawing  water  Iberefrom, 
and  the  erection  of  engines  and  boiler  bouse, 
are  uses  and  puxposes  not  in  the  minds  of  the 
grantors,  or  even  of  the  grantee,  when  tbe 
deeds  were  given.  I  find  that  during  all  of 
the  time  tbat  said  eiqierlmente  were  being 
conducted,  said  wells  driven,  said  pipes  laid, 
and  said  pumping  stetlon  located  and  estab- 
Udied  by  tbe  authority  of  tbe  city  of  LoweQ, 
as  aforesaid,  all  the  demandants,  except  tbe 
demandants  Goodale  and  Clement  -who  do  not 
live  In  Lowell,  and  at  no  time  knew  anything 
of  these  .experiments,  or  that  water  was  be- 
ing taken,  had  knowledge  of  all  said  acts  and 
doings,  and  the  object  and  purpose  of  the 
samb,  and  tbat  tbe  same  Involved  the  ex- 
penditure of  large  sums  ot  money.  That  nei- 
ther of  the  demandants  made  any  ol^ectlon 
thereto  or  to  the  establishment  of  said  driven- 
well  plant  on  said  land.  That  soon  after  tbe 
commencement  of  the  work  of  driving  tbe 
wells,  the  demandants  Howe,  Underwood, 
and  Wilson  met  together,  and  came  to  an  un- 
derstanding, at  the  suggestion  of  demandant 
Wilson,  that  they  would  not  then  make  any 
objection  to  the  work  or  say  anything  about 
their  rlghte  under  the  conditions  in  tbe  sov- 
eral  deeds.  Tbat  the  object  of  this  under- 
standing was  not  to  raise  then  any  question 
of  the  authority  of  the  dty  to.  establish  Its 
driven-well  plant  as  aforesaid  on  said  prem- 
ises until  the  same  should  have  been  estab- 
lished, if  It  should  be  estebbshed.  In  a  con- 
versation between  tbe  demandant  Wilson  and 
the  city  engineer,  under  whose  advice  the 
work  was  being  done,  and  some  time  during 
the  progress  of  the  work,  said  city  engineer 
asked  Wilson  what  he  was  going  to  do  In  re- 
gard to  the  condition  or  restriction  In  his 
deed,  and  Wilson  replied  that  he  would  treat 
the  city  fairly.  That  the  amount  expended 
by  the  city  on  said  drlven-well  plant  up  to  the 
present  time,  Including  the  cost  of  pumping 
for  about  one  year.  Is  atwut  seventy  thousand 
dollars. 

"On  the  2d  day  of  December,  1895,  the  de- 


Digitized  by  Google 


Maa«.)  HOWE  v.  CITY  OF  LOWELL.  689 


mandaut  tTnderwood  coavejeA  to  the  city 
of  Lowell  a  tract  of  laud  containing  about 
2.88  acres,  boonded  on  the  south  by  the  river, 
lying  westorly  of  and  fLdJolnlng  the  lot  mark- 
ed "E.*  The  price  paid  for  the  tract  bo  con- 
veyed was  five  hundred  dollars  per  acre,  la 
all  fourteen  hundred  and  forty  dollars.  On 
the  same  day.  the  demandant  Howe  conveyed 
to  the  city  of  Lowell  a  tract  of  land  contain- 
ing about  4.38  acres,  bounded  on  the  south 
by  the  river,  and  situated  westerly  of  and 
adjoining  said  last-mentioned  tTnderwood 
tract,  for  which  said  city  paid  to  said  Howe 
the  sum  of  Ave  hundred  dollars  per  acre,  In 
all  twenty-one  hundred  and  ninety  dollara 
Said  last-mentioned  deeds  of  demandants  Un- 
derwood and  Howe  to  said  city  both  contain, 
Immediately  following  the  description  of  the 
land  therein  conveyed,  the  following:  The 
grantor  hereby  reserves  to  himself,  and  bis 
hefrs  and  assigns,  the  right  to  cut  Ice  on  Mer- 
rimack river  wherever  the  same  flows  over 
the  granted  premises  In  Ita  natural  channel; 
but  this  reservation  shall  not  be  construed  to 
give  to  the  grantor,  or  his  heirs  or  assigns* 
any  right  of  way  over  the  granted  premises 
except  where  the  same  la  covered  by  the  wa> 
ter  of  said  river,  and  shall  not  be  so  con- 
strued as  to  prevent  the  grantee  from  making 
any  change  in  the  bank  of  said  river  that 
may  be  desired,  nor  to  prevent  the  grantee 
from  throwing  steam  or  hot  water  from  Its 
engine  or  pumping  station,  or  any  sewerage 
or  drainage,  Into  said  rirer  at  any  point  on 
said  bank.'  The  negotiation  for  the  purchase 
of  the  last  two  motioned  tracts  was  made 
between  said  Underwood  and  Howe,  respect- 
iv^y,  and  the  Ix)weU  water  board.  The  con- 
veyance was  made  after  all  the  wells  had 
been  driven,  pipes  laid,  and  work  on  the 
foundation  for  said  pumping  station  had  com- 
menced, but  before  It  had  been  fully  and 
Anally  decided  to  make  the  driven  wells  a 
permanent  source  of  water  supply.  Both 
Howe  and  Underwood  knew  at  the  time,  De- 
cember 2,  1SQ5,  the  last-mentioned  deeda 
were  given  to  the  dty.  that  experiments  had 
been  made  on  the  boulevard  lands  for  obtain- 
ing water.  They  also  knew  that  the  city 
might  locate  Its  pumping  station  upon  the 
land  by  them  conveyed  at  that  time  to  the 
dty,  and  that  the  said  lands  were  purchased 
for  use  in  connection  with  said  water  plant 
While  the  negotiations  for  the  purchase  of 
this  land  conveyed  in  said  deeda,  dated  De- 
cember 2,'  1886,  were  made,  a  question  be- 
tween Howe  and  Underwood  and  the  water 
board  arose  as  to  the  ctmdltiona  concwnlng 
the  right  to  cut  Ice  on  the  river  which  they 
desired  to  have  Inserted  In  the  deeds  to  be 
given  by  them  to  the  city.  While  this  discus- 
sion was  going  on.  In  the  presence  of  the  wa- 
ter board,  a  member  of  the  board  told  them 
that  if  they  did  not  come  to  the  terms  of  the 
board  In  respect  to  this  condition,  that  they 
wonld  have  the  land  seized;  and  I  find  that 
fils  satemfflit  bad  some  Inflnence  upon  both 
HoT*e  and  nnderwood  in  the  giving  of  tba 


deeds  as  aforesaid.  I  also  find  that  the  ref- 
erence In  the  condition  to  the  engine  and 
pumping  station  was  inserted  because  It  was 
thought  that  the  city  might  finally  establish 
Its  engine  and  pumping  station  on  this  land. 
Both  of  the  last-named  conveyances  are  war- 
ranty deeds,  containing  the  usual  covenants; 
and  I  flnd  that  neither  Howe  nor  Underwood 
Intended  the  conveyance  of  these  lots  of  land, 
or  any  of  the  other  acts  done  by  them,  as  a 
waiver  of  any  of  the  condittons  in  any  of  the 
other  previous  deeds." 

F.  W.  Qua  and  H  A.  Brown,  for  tenant 
Trull  &  Wler,  for  demandants. 

FIELD,  a  J.  These  are  six  writs  of  en- 
try, to  re<»ver  possession  of  six  different  lots 
of  land,  which  are  designated  on  the  plan  as 
lots  "A,"  **B»'*  -O,"  "D,"  "ffi,"  and  *'F."  The 
plea  in  each  case  Is  nul  disseisin,  wltli  a  q»ecl- 
fication  of  an  equitable  defense  by  way  of  es- 
toppel, under  St  1883,  c.  228,  {  14.  and  a  claim 
for  an  ailowanoe  for  Improvements  under 
Pub.  St  c  178,  S  19-  Lot  A  was  conveyed  ■ 
by  the  demandant  to  the  city  of  Lowell  by 
deed  dated  January  17,  1890;  lot  B  by  deed 
dated  December  20,  1889;  lot  O  by  deed 
dated  January  30,  1890;  lot  D  by  deed  dated 
December  17.  1889;  lot  E  by  deed  dated 
April  4,  1890;  and  lot  F  by  deed  dated  De- 
cember 20,  1888.  Uadi  of  the  deeds  except 
that  of  lot  E  conveyed  but  one  parcel  of  land, 
and,  after  the  description  of  the  parcel,  con- 
tained the  following  clause:  "This  convey- 
ance is  made  on  the  express  condition  that  the 
grantee  shall,  within  three  years  from  the 
date  hereof,  lay  out  and  construct  and  th^«- 
after  forever  maintain,  a  pnbllc  highway  over 
the  within-described  premises,  at  least  fifty 
feet  in  width,  having  the  northerly  line  of 
the  wlthln-descrlbed  premises  as  the  north- 
erly line  of  such  highway;  and  also  on  the 
express  condition  that  that  part  of  said  prem- 
ises not  taken  or  used  for  said  highway  sbaU 
be  Improved,  dedicated,  and  forever  used  by 
the  said  grantee  as  and  for  a  common,  park, 
or  boulevard,  and  for  no  other  purpose;  and 
that  If  said  grantee  sliall  fall  to  keep  and 
perform  said  conditions  or  either  of  them, 
then  and  in  such  event  this  deed  shall  be- 
copie  and  be  absolutely  null  and  void,  and 
all  and  slngnlar  the  above-described  premises, 
and  aU  huprovements  and  betterments  there- 
on, shall  revert  to  and  reinvest  In  me,  the 
said  grantor,  and  my  heirs  and  assigns,  as 
fully,  completely,  and  effectually  as  if  these 
presents  bad  not  teen  executed.  The  right 
to  take  Ice  on  the  Merrimack  river  where  It 
flows  over  the  premises  herein  conveyed  Is 
hereby  expressly  reserved  to  the  grantors, 
theh:  heirs. and  assigns,  or  other  person  or 
persons  who  now  have  that  right.  It  Is,  bow- 
ever,  understood  that  the  grantors,  their  heirs 
and  assigns,  or  other  person  or  persons  above 
mentioned,  shall  not  have  the  right  to  pass 
over  or  cross  any  part  of  said  premises  ex- 
c^t  such  as  is  covered  by  tfa«  river,  or  such 
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part  as  Is  or  may  be  laid  oat  or  In  nae  as  a 
public  highway,  public  road,  or  ferry  way." 
The  deed  which  conTeyed  lot  E  conveyed  two 
other  lots;  the  first  lot,  lot  E,  containlDg 
about  3.49  acres,  the  second  about  575  square 
feet,  and  the  third  about  1.87  acres.  After 
the  description  of  the  first  lot,  the  deed  con- 
tained this  clause:  "The  conveyance  of  this 
lot  is  made  on  the  express  condition  that  the 
grantee  shall,  within  three  years  from  the 
date  hereof,  lay  out  and  construct  and  there- 
after forever  maintain,  a  public  highway  over 
the  above-described  premises,  at  least  fifty 
feet  In  width,  having  the  northerly  line  of 
the  above-described  premises  as  the  northerly 
line  of  such  highway;  and  also  on  the  ex- 
press condition  that  that  part  of  the  above- 
d^crlbed  premises  not  taken  or  used  for  such 
highway  shall  be  improved,  dedicated,  and 
forever  used  by  the  grantee  as  and  for  a  com- 
mon, park,  or  boulevard,  and  for  no  other 
purpose."  After  the  description  of  the  sec- 
ond and  tbird  lots,  the  deed  contained  this 
clause:  "The  conveyance  of  the  last  two  de- 
scribed lots  is  made  on  the  express  condition 
that  the  grantee  shall,  within  three  years 
from  the  date  hereof,  lay  out  said  last  two 
described  lots  as  a  public  highway,  and  con- 
struct and  thereafter  forever  maintain  said 
public  highway;  and  the  conveyance  of  all 
the  above-described  premises  Is  made  on  the 
express  condition  that  If  the  grantee  shall 
fall  to  keep  and  perform  said  conditions,  or 
either  of  them,  then  and  In  such  event  this 
deed  shall  become  and  be  absolutely  null  and 
void,  and  all  and  singular  the  above-described 
premises,  and  all  tmprovementa  and  better- 
ments thereon,  revert  to  and  reinvest  In  me, 
the  said  grantor,  and  my  heirs  and  assigns, 
as  fully,  completely,  and  effectually  as  If 
these  presents  bad  not  been  executed.  The 
right  to  take  ice  fonnd  on  the  Merrimack 
river  where  It  flows  over  the  premises  here- 
in conveyed  Is  hereby  expressly  reserved  to 
the  grantor,  his  heirs  and  assigns,  or  other 
person  or  persons  who  now  have  that  right 
It  Is,  however,  tmderstood,  that  the  grantor, 
his  heirs  and  assies,  or  other  person  or  per- 
sons above  mentioned,  shall  not  have  the 
right  to  pass  over  or  cross  any  part  of  said 
premises,  except  such  as  is  covered  by  the 
water  of  the  river,  or  such  part  as  Is  laid  Qut 
as  a  public  highway."  We  do  not  understand 
that  the  deeds  conveyed  these  lands  to  the 
city  expressly  to  be  held  for  the  purpose  of  a 
common,  park,  or  boulevard,  but  conveyed 
them  fb  the  city  without  limitation,  except  as 
provided  In  the  conditions  in  the  deeds.  Cop- 
ies of  the  deeds  are  not  before  us. 

The  report  of  the  presiding  Justice  recites 
as  follows:  "After  counsel  for  the  demand- 
ants had  mode  his  opening,  counsel  for  the 
tenant  Inquired  if  the  description  of  the 
premises  demanded  in  the  several  writs  cov- 
ered and  corresponded  with  the  description 
of  the  premises  conveyed  in  the  several  deeds 
to  the  dty.  Gonnsel  for  demandants  re- 
plied that  the  deecriptlons  in  the  writs 


were  the  same  as  those  hi  the  deeds,  except 
that  that  portion  of  the  several  tracts  con- 
veyed to  the  city  by  said  deeds  which  had 
been  laid  out  as  a  public  street  was  not  In- 
cluded in  the  description  In  the  writs,  and 
stated  that  neither  of  the  demandants  made 
any  claim  to  the  land  within  the  limits  of 
said  public  street,  alleging  as  a  reason  that 
that  land  had  been  taken  by  right  of  emi- 
nent domain  for  a  street.  Counsel  for  the 
tenant  then  claimed  and  requested  the  court 
to  rule  that  the  demandants  had  brought 
their  actions  for  a  part  only  of  the  land  to 
which  the  condition  attached,  they  ^ad  there- 
by waived  the  condition  as  to  the  remain- 
ing portion  of  the  land,  and  such  waiver  op- 
erated to  destroy  the  condition  In  toto,  so 
that  these  actions  cannot  be  maintained. 
Without  making  any  ruling  at  that  time  on 
the  question  thus  raised,  I  allowed  the  trial 
to  proceed,  and  on  the  second  day  of  the 
trial,  after  a  portion  of  the  evidence  was  in, 
on  motion  of  counsel  for  demandants,  against 
the  objection  of  the  tenant  I  allowed  each 
of  the  demandants  to  so  amend  the  descrip- 
tion of  land  contained  In  each  writ  that  as 
amended,  all  land  described  In  the  several 
deeds  of  the  demandants  to  the  city  of  Low- 
ell was  Included  In  such  amended  descrip- 
tions, and  was  claimed  to  have  been  for- 
feited. There  was  no  other  evidence  of- 
fered as  to  whether  the  writs  as  amended 
were  for  the  cause  of  action  intended  in  and 
by  the  writs  as  originally  brought" 

We  are  of  opinion  that  It  was  within  the 
power  of  the  court  to  allow  these  amend- 
ments. The  presiding  justice  found  the 
facts  which  appear  In  the  statement  of  the 
case  by  the  reporter.  We  understand  that 
the  speedway  was  southerly  of  the  public 
highway,  but  was  not  a  part  of  It  and  that 
the  demandants  concede  that  the  highway 
was  properly  laid  out  The  first  ruling  of 
the  court  Is  as  follows:  "That  the  construc- 
tion and  maintenance  by  the  city  of  said 
wells  and  pipes  and  pumping  station,  and 
the  work  done  In  connection  therewith,  and 
other  facts  found,  constitute  a  breach  of  the 
condition  contained, in  each  of  the  six  deeds 
first  above  described."  As  the  highway  has 
been  constructed,  the  question  Is  whether 
there  has  been  a  breach  of  the  conditions 
that  the  parts  of  the  premises  not  taken  for 
a  highway  "shall  be  Improved,  dedicated, 
and  forever  used  by  the  said  grantee  as  and 
for  a  common,  park,  or  boulevard,  and  -for  no 
other  purpose."  The  title  In  fee  to  all  the 
parcels  vested  In  the  city  of  Lowell,  subject 
to  condltlcms  subsequent,  by  the  breach  of 
which  Its  title  would  be  devested,  and  would 
revest  in  the  grantors  and  their  heirs.  The 
subterranean  waters  In  the  parcels  were  a 
part  of  the  parcels,  and  the  grantors  In  the 
deeds  have  not  preserved  to  themselves  the 
property  In  these  waters  while  the  deeds  are 
in  force.  The  grantors  owned  other  lands 
northerly  of  the  lands  granted  to  the  city, 
and  they  had  an  interest  in  Imposing  the 
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condltloiis  that  tbe  land?  granted,  so  fiur  as 
tbey  were  not  used  for  a  highway,  sbonld  be 
"ImproTcd,  dedicated,  and  forever  used  ae 
a  conuntKi,  park,  or  bonleTard."  From  the 
form  of  the  conditions  It  Ib  apparent  that 
the  city  could  nse  the  lands  In  part  as  a 
amaum.  In  part  as  a  park,  If  there  be  any 
distinction  between  a  common  and  a  park, 
and  Jn  part  as  a  bonlevard.  The  word 
"bontevard,"  as  now  commonly  used  in  this 
commimwealth.  has  not  a  very  definite  mean- 
ing. It  sometimes  means  little  more  than 
a  wide  street  or  highway.  In  tbe  Oentnry 
Dictionary  it  la  said:  "The  name  Is  now 
snnetlmes  extoided  to  any  street  or  walk 
enclrdlng  a  town,  and  also  to  a  street  whlcb 
Is  of  especial  width.  Is  given  a  park-like 
appearance  by  r^rrlng  space  at  the  sides 
or  center  for  shade  trees,  flowers,  seats,  and 
tbe  like,  and  Is  not  nsed  for  heavy  teaming." 
It  seems  to  ns  that  the  "speedway"  may 
properly  be  said  to  be  a  bonleTard,  within 
the  meaning  of  that  word  In  the  conditions 
of  the  deeds.  The  ruling  of  tbe  presiding 
justice  Indicates  that  he  was  of  that  opinion, 
for  he  only  rated  that  the  construction  and 
maintenance  by  the  city  of  said  wells  and 
pipes  and  pumping  station,  and  the  work 
done  In  connection  therewith,  and  the  other 
facts  found,  constituted  a  breach  of  the  con- 
ditions. Except  as  to  lot  A,  the  question  is 
whether  the  construction  and  maintenance 
by  tbe  city  of  Lowell,  as  shown  by  the  re- 
port of  the  system  of  pipes  below  the  sur- 
face of  the  ground  for  the  purpose  of  ob- 
taining and  distrlbnting  water  to  the  inhab- 
itants of  the  city,  constitute  a  breach  of  the 
conditions. 

In  Be  Wellington,  16  Pick.  87,  99,  the 
terms  of  the  grant  of  tiie  town  commons  by 
tbe  proprietors  of  common  and  undivided 
lands,  to  the  town  of  Cambridge,  were  that 
"the  same  is  hereby  granted  to  the  town  of 
Cambridge  to  be  used  a^  a  training  field, 
and  to  remain  for  that  use  forever,  provided, 
nerertheteBS,  that  If  the -said  town  sbcnild 
dispose  of,  grant  or  appropriate  the  same  or 
any  part  thereof,  at  any  time  hereafter,  to 
or  for  any  ottier  use  than  that  aforemen- 
tltmed,  thm  In  sncfa  case  the  whole  of  the 
premises  hereby  granted  to  the  said  town 
shall  revert  to  the  proprietors  granting  the 
same."  etc.  Of  this  the  court  say:  "By  the 
grant  the  town  became  owners  of  the  soil, 
with  full  power,  as  such  owners,  to  make 
any  use  of  the  property  which  owners  of 
land  can  make,  subject  only  to  the  restraint 
and  limitation  expressed  In  the  condition. 
All  such  limitations  and  restrictions,  espe- 
cially those  which  go  to  create  a  forfeiture, 
are  to  be  construed  strictly,  and  not  to  be 
extended  beyond  the  plain  terms  of  the 
clauses  in  which  they  are  expressed,  and 
ttie  obvious  purposes  for  which  they  are  in- 
troduced. Any  other  construction  would 
impose  a  useless  embarrassment  upon  tbe 
rights  of  property  in  the  grantee,  without 
beil^t  to  ttie  grantor.   It  ai^ears  to  us,  con- 


stmlng  this  grant  according  to  these  roles, 
that  the  Intent  of  the  restriction  and  condi- 
tion in  this  deed  was  that  the  lands  shonld 
remain  conunon  and  open,  In  contradlstlnc- 
tlon  to  being  divided  to  be  b€4d  In  severalty, 
and  approiniated  to  private  use,  and  that  no 
disposition  or  appropriation  should  be  made 
of  it,  inconsistent  with  Its  use  as  a  train- 
ing field."  In  French  v.  QuIncy.  3  AUen, 
9,  It  is  said  in  the  opinion  that  "it  is  suffi- 
cient if  a  condition  Is  performed  in  substance." 
In  Crane  v.  Hyde  Park,  135  Mass.  147,  it 
is  said  in  the  (pinion:  "The  demandants* 
claim  Is  strictlsslml  juris.  It  Is  well  settled 
that  fluch  a  condition,  ^rhen  relied  on  to 
work  a  forfeiture.  Is  to  be  construed  with 
great  strictness."  In  McKelway  v.  Sey- 
mour, 29  N.  J.  Law,  321,  327,  It  Is  said  in 
the  opinion:  "So  long  as  the  land  was  used 
primarily  and  mainly  for  the  purposes  of  a 
race  way,  and  the  embankment  necessary  to 
support  It  any  use  of  it  for  other  purposes, 
either  for  the  water-power  company  or  by 
other  persons,  with  or  without  their  consent 
so  long  as  these  uses  were  not  Inconsistent 
with  its  use  for  the  main  purpose,  could  not 
operate  as  a  breach  of  the  condition.  Tbe 
condition  Is  to  be  construed  In  accordance 
with  the  manifest  Intention  of  the  parties 
and  the  end  they  had  In  view.  Conditions, 
when  they  tend  to  defeat  estates,  are  stricti 
juris,  and  to  be  construed  strictly."  See 
Rose  v.  Hawiey,  141  N.  T.  366,  36  N.  E.  336; 
Southard  v.  Railroad  Co.,  26  N.  J.  Law,  13. 

It  seems  to  us  In  the  present  cases  that  the 
conditions  were  Intended  to  relate  to  the  nse 
to  be  made  of  the  surface  of  the  lands  grant- 
ed. We  think  that  the  demandants,  continu- 
ing to  be  the  owners  of  adjoining  lands,  pro- 
vided that  the  lands  granted  to  tbe  <Aiy 
be  used  only  for  a  public  highway,  common, 
park,  or  boulevard,  and  for  no  other  pur^ 
pose,  because  other  uses  might  be  detiilmen- 
tai  to  their  adjoining  estates.  The  presid- 
ing justice  has  found  "that  the  use  of  the 
lands  for  the  purpose  of  driving  wells  and 
drawing  water  therefrom,  and  the  erection 
of  engines  and  boiler  house,  are  uses  and 
purposes  not  in  the  minds  of  the  grantors, 
or  even  of  the  grantee,  when  the  deeds  were 
given."  As  the  grantee  took  the  lands  In 
fee.  It  Is  entitled  to  make  any  use  of  the 
lands  not  prohibited  by  the  conditions  In  the 
deeds,  whether  the  parties  thought  of  It  or 
not.  It  Is  not  a  new  use  to  lay  water  pipes 
in  lands  taken  and  used  as  a  highway. 
Water  pipes  are  sometimes  laid  In  and 
through  commons,  and  through  lands  taken 
or  purchased  for  a  public  park;  but  we  are 
aware  of  no  case  In  which  it  has  been  held 
that  It  reanires  a  new  taking  to  do  this,  or 
that  such  a  laying  of  pipes  is  not  within  tbe 
terms  of  tbe  deeds  grantli^  lands  for  these 
purposes.  On  the  theory  of  the  demandants, 
the  subterranean  waters  of  the  lands  cannot 
be  used  by  the  city  without  forfeiting  the 
lands,  and  cannot  be  used  by  themselves,  be- 
cause they  have  not  reeerred  the  waters  or 
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excepted  tbem  from  the  grant  We  are  of 
opinion  Uiat  the  contention  of  the  tenant  Is 
the  more  reasonable  one,  namely,  that  the 
conditions  mean  that  the  lands  shall  be  used 
for  a  common,  park,  or  boulevard,  and  for 
no  other  purpose  which  shall  Interfere  or  be 
inconsistent  with  such  use.  The  experi- 
ments made  on  the  lands  were  but  Incidental 
to  the  use  afterwards  made  of  the  lands  In 
obtaining  a  water  supply  for  the  city,  and 
were  temporary  In  character,  and  cannot  be 
held  to  work  a  forfeiture  of  the  lands  If  the 
construction  and  maintenance  of  the  system 
of  pipes  are  not  a  breach  of  the  conditions; 
and  we  are  of  opinion  that  they  are  not. 

With  reference  to  lot  A,  the  presiding  jus- 
tice found  that  "the  pump  used  for  raising 
the  water  from  said  wells  into  said  large 
iron  pipe  is  a  steam  pump,  and,  together 
with  the  engine  and  boiler  fpr  operating  the 
same,  Is  placed  in  a  wooden  bnllding,  which 
Is  about  40  feet  square,  situated  on  the  lot 
marked  'A'  ";  and  that  "it  Is  the  Intention  of 
the  city  also  soon  to  replace  the  wooden 
buUdlug  upon  said  lot  A,  used  for  the  pump- 
ing station,  with  a  new  structure  of  bricic  or 
stone,  constructed  with  artistic  taate,  and 
which  may  be  made  an  attractlre  feature  of 
the  landscape."  It  may  be,  when  large 
tracts  of  land  granted  are  granted  for  a  pub- 
lic park,  that  a  pumping  station  for  Irrigat- 
ing the  land  granted,  or  for  supplying  it  with 
water  sometimes,  would  be  reasonably  neces- 
sary for  the  maintenance  of  the  park.  But 
this  pumping  station  was  not  erected  and  is 
not  used  for  that  purpose.  So  far  as  ap- 
pears, none  of  the  water  Is  used  on  the  lands 
granted,  but  it  Is  a  pumping  station  for  sup- 
plying the  Inhabitants  of  the  city  of  Lowell 
with  the  water.  The  city  has  been  authoris- 
ed by  the  legislature  to  take  and  hold  lands, 
and  erect  buildings  and  other  structures,  for 
the  purpose  of  obtaining  a  supply  of  water 
for  its  inhabitants.  St.  1893,  c.  412;  St.  1870, 
c.  821.  By  Pub.  St  c.  27,  5  50,  the  select- 
men of  towns  are  authorized  to  establish  and 
maintain  such  public  drinking  troughs,  wells, 
and  fountains  within  the  public  highways, 
squares,  and  commons  of  their  respective 
towns  as.  In  their  Judgment,  the  public  neces- 
sity and  convenience  may  require.  And  this 
section  applies  to  cities.  Pub.  St  c.  23,  S 
2.  Id.  c.  54,  §  16,  provides  that  "no  build- 
ing exceeding  six  hundred  square  feet  In 
area  upon  the  ground  shall  be  erected  In  or 
upon  a  common  or  park  dedicated  to  the  use 
of  the  public  without  leave  of  the  general 
court"  These  statutes,  however,  have  no 
application  to  the  present  cases,  because  the 
question  is  whether  the  conditlous  contained 
in  the  deeds  have  been  broken.  The  build- 
ing erected  on  lot  A,  with  its  boilers  and  en.' 
gines.  Is  not  Incidental  to  the  maintenance 
of  a  common,  park,  or  boulevard.  The  erec- 
tion and  maintenance  of  It  seem  to  us  Incon- 
sistent with  the  use  of  the  surface  of  the 
land  solely  for  a  common,  park,  or  boule- 
vard.  It  Is  a  distinct  and  different  use  of 


the  surface  of  the  land,  and  we  are  of  opin- 
ion that  the  construction  and  maintenance  of 
this  building  in  the  manner  and  for  the  pur- 
poses shown  by  the  report  are  a  breach  of 
the  condition  contained  in  the  deed  of  lot 
A.  This  is  the  land  demanded  In  the  first- 
named  action,  that  of  Howe  against  the  city 
of  Lowell. 

Has  the  demandant  Howe  waived  this 
breach,  or  is  he  estopped  from  insisting  upon 
It?  The  presiding  Justice  ruled  on  the  facts 
found  that  there  was  no  waiver  or  estoppel. 
Whether  this  Is  a  ruling  of  law  or  a  finding 
of  fact,  it  is  to  be  sustained,  unless  the  facts, 
found,  as  matter  of  law,  require  a  different 
ruling  or  finding.  It  is  to  be  noticed  that 
the  terms  of  the  deed  were  equally  well 
known  to  both  parties,  and  whether  tbe  city 
was  violating  the  condition  of  the  deed  was 
a  matter  of  which  the  city  could  judge  as 
trell  as  Howe.  Howe  did  nothing  actively 
to  Induce  the  city  to  erect  the  pumping  sta- 
tion. He  simply  stood  by,  and  saw  It  done, 
without  making  objection;  and  he  after- 
wards gave  a  deed  to  the  city  of  another  lot 
of  land.  In  which  reference  is  made  to  the 
right  of  the  city  to  throw  steam  or  hot  water 
from  Its  ei^ine  or  pumping  station  Into  the 
rlrer  at  any  point  on  the  bank.  Underwood 
gave  a  similar  deed  of  another  lot  Tbe  pre- 
siding justice  has  found  "that  neither  Howe 
nor  Underwood  Intended  the  conveyance  of 
these  lots  of  land,  or  any  of  the  other  acts 
done  by  them,  as  a  walv^  of  any  of  tbe  con- 
ditions In  any  of  tbe  other  previous  deeds." 
All  the  evidence  on  which  the  justice  made 
this  finding  Is  not  before  us.  It  is  not  found 
that  the  city  understood  that  Howe  had  waiv- 
ed any  of  the  conditions  contained  In  his  deed, 
and  that  it  relied  on  this  waiver  In  proceed- 
ing to  erect  tbe  pumping  station.  The  In- 
ference to  be  drawn  from  the  report  Is  per- 
haps the  ■  other  way.  On  the  facts  before 
us,  we  cannot  say  that  the  rulings  or  find- 
ings on  this  part  of  tbe  case  are  erroneous. 

Tbe  bringing  of  the  action  for  a  part  only 
of  the  land — a  defect  which  was  cured  by 
the  amendments  allowed  by  the  court—was 
not,  we  think,  a  waiver  of  tbe  breach  of  the 
conditions.  It  was  a  natural  mistake,  the 
reasons  for  which  appear.  There  was  no 
intention  to  waive  the  breach,  and  the  taw 
does  not  attribute  any  such  absolute  effect  to 
a  mistake  like  that 

The  ruling  of  the  presiding  justice  with 
reference  to  the  claim  for  the  value  of  im- 
provements Is  as  follows:  "(5)  That  on 
these  facts,  and  there  being  no  evidence  of 
the  value  of  the  improvements  to— if  of  any 
value  to— the  demaudanl^  having  been  pnt 
In,  the  tenant  Is  not  entitled  to  any  compen- 
sation in  either  of  said  actions  for  the  value 
of  improvements  made  by  It  on  the  demand- 
ed premises;  and  found  for  the  demandants 
in  each  case,  and  the  tenant  excepted."  This 
ruling  is  general,  and  relates  to  all  the  cases. 
The  report  concludes  as  follows:  "By  agree- 
ment of  tbe  parties,  I  report  the  cases  to  Uie 
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Bupreme  judicial  court  for  Its  determination. 
If  the  above  rulings  are  correct  in  law,  and 
said  amendmente  were  properly  allowed, 
Judgment  Is  to  be  entered  for  tbe  demandant 
in  each  case.  If  either  of  the  first  four  rul- 
ings as  to  any  of  these  cases  Is  not  correct, 
then,  In  that  case.  Judgment  Is  to  be  entered 
for  the  tenant.  If  Judgment  Is  to  be  entered 
for  any  of  the  demandants,  and  the  fifth  rul- 
ing Is  erroneous,  then  the  cases  tn  which 
such  Judgment  Is  rendered  may.  If  the  su- 
preme judicial  court  shall  decide  that  it  ought 
to  be  done,  be  sent  back  to  the  superior  court 
for  the  assessment  of  tbe  sums  to  be  allowed 
for  improvements."  In  Howe's  case,  wheth- 
er the  demandant  Is  entitled  to  anything  for 
rents  and  profits,  and  whether  the  tenant  Is 
entitled  to  anything  for  the  value  of  Improve- 
ments, are  questions  which  have  not  been 
fully  argued  tn  this  court,  and  we  doubt 
whether  they  were  fully  presented  to  the 
superior  court.  We  therefore  think  It  best 
to  leave  these  questions  open  for  the  further 
consideration  of  that  court  See  Pub.  St  c. 
173,  S§  21,  28. 

According  to  the  terms  of  the  report,  there 
must  t>e  Judgment  for  the  tenant  In  each  of 
the  cases  except  in  that  of  Edward  8.  Howe 
against  the  city  of  Lowell.  In  that  case 
there  must  ultimately  be  Judgment  for  the 
demandant,  but  the  questions  whether  the 
demandant  should  recover  anything  for  rents 
and  profits,  and  the  tenant  should  recover  for 
the  value  of  Improvements,  are  to  be  deter- 
mined by  the  superior  court   So  ordered. 


(68  Ohio  St,  629) 
BALTIMORE  &  0,  E.  CO.  v.  LERSCH. 
(Snpreme  Court  of  Ohio.    Jan.  26,  1897.) 

DjIMAOBS   against    IIaILWAY    OuUHANr —  tXJURT 
TO  PkOPBRTI  —  ACTIOM  — Pl.BADINO —  USASUBB 

or  Dakaors— Etidbxce-^tatutb  or  Lixita- 
Tioirs, 

1.  '^'hen  a  railroad  company  has  laid  upon 
and  alODg  a  street  of  a  city  a  railroad  track, 
and  is  ranniDg  trains  thereon,  and  the  owner 
of  abutting  Improved  .^operty,  in  an  action 
brought  unaer  section  ^83,  Rev.  St,  to  recov- 
er damajres  on  account  thereof,  spedfically  al- 
leges that  the  injuries  of  which  he  complains 
were  caused  hj  noises,  smoke,  dust,  and  sparks 
of  fire,  resulting  from  passing  locomotives  and 
cars,  but  does  not  set  np  any  easement  fee, 
or  other  interest  in  the  street  or  aver  any  In- 
jury thereto,  he  shoold  not  be  permitted  on 
the  trial  of  the  action,  over  the  objection  of  the 
railroad  company,  to  establish,  as  the  measure 
of  his  recovery,  the  difference  between  the  val- 
ue of  the  property  before  and  after  tbe  track 
was  laid. 

2.  Where,  In  such  case,  the  trial  court,  over 
the  objection  of  tlie  railroad  company,  permits 
the  plaintiff  to  offer  evidence  of  damages  that 
did  not  result  from  the  causes  so  specifically 
alleged,  or  If  the  court  over  the  objection  of 
the  railroad  company,  should  instruct  the  ju- 
ry to  consider,  in  estimating  damages,  any  im- 
piairment  of  the  easement  to  his  property,  each 
of  such  rulings  will  constitute  prejudicial  er- 
ror, for  which  a  judgment  for  the  plaintiff  will 
be  reversed. 

3.  The  provision  of  section  3283.  Rev.  St,  by 
which  an  action  brought  under  that  section  is 
required  to  be  commenced  within  two  years 


after  the  completion  of  the  track.  U  a  statute 
of  limitation,  and  a  delay  beyond  that  period 
does  not  extinguish  the  right  of  recovery.  If 
the  railroad  company  does  not  either  by  de- 
murrer or  answer,  interpose  an  ob^ction  on 
account  of  tbe  lapse  of  time,  but  proceeds  to 
trial  on  the  merits,  it  will  be  deemed  to  have 
waived  the  benefit  of  the  provl^on. 
(Syllabus  by  the  Court) 

Orror  to  circuit  court,  XUcbland  county. 

Action  by  Ohrlstlau  Leneli,  Sr.,  against  the 
BalUmore  &  Ohio  SaUroad  Company.  This 
action  was  brought  In  tbe  conrt  of  common 
pleas  of  Richland  county  for  damages  sus- 
tained on  accomit  of  the  railroad  company 
having  laid  a  mllroad  track  along  a  street  of ' 
the  city  of  Mansfield,  upon  which  the  prop- 
erty claimed  to  be  injured  abutted.  Jndg* 
ment  for  plaintiff  was  affirmed  by  the  drcntt 
court,  and  defendant  brings  error.  Reversed. 

Cummings  &  McBrlde  and  J.  H.  Collins,  for 
plaintiff  In  errw.  Jabez  Dickey,  for  defend- 
ant In  error. 

BRADBURY,  J.  The  petition  which  la  the 
basis  of  this  action  is  In  the  following  words: 
"Christian  Lersch,  Sr.,  Plaintiff,  v.  The  Balti- 
more &  Ohio  Railroad  Company,  Defendant 
Petition.  Defendant  is  a  forelgn.corporation, 
duty  organized  under  the  laws  of  the  state  of 
Maryland,  and  in  April,  1888,  did,  and  yet 
does,  own  and  operate  a  certain  railroad  run- 
ning through  Mansfield,  Ohio,  and  known  as 
the  Baltimore  &  Ohio  Railroad.  That  at  tbe 
time  of  the  grievances  hereinafter  complained 
of,  the  said  plaintiff  was,  and  still  is,  the  own- 
er of  fifty-five  feet  off  of  the  south  side  of  in- 
lot  number  two  hundred  and  el^ty-seven 
(287),  and,  by  last  numbering.  No.  960,  In 
Bentley's  addition  to  the  town,  now  the  city, 
of  Mansfield,  Ohio.  That  said  lot  is  situated 
on  the  northeast  comer  of  the  crossing  of 
West  Diamond  and  Bloom  streets,  in  said  city 
of  Mansfield,  with  fifty-five  feet  fronting  and 
abutting  on  said  West  Diamond  street,  and 
one  hundred  and  eighty  feet  bounding  and 
abutting  on  said  Bloom  street.  That,  at  the 
time  of  the  grievances  here  complained  of, 
there  was  situated  on  said  plaintiff's  said  lot 
a  certain  two-story  brick  building,  containing 
three  business  rooms  on  the  ground  floor, 
fronting  on  said  West  Diamond  street  to- 
gether with  a  frame  bam  situated  thereon. 
That,  without  the  consent  and  against  the 
will  of  tbe  said  plaintiff,  the  said  defeodant, 
the  Baltimore  &  Ohio  Railroad  Company, 
wrongfully,  about  the  month  of  April,  1888, 
built  and  extended  Its  switch  railroad  track 
across  said  West  Diamond  street,  at  its  cross- 
ing of  said  Bloom  street  and  east  along- 
Bloom  street  by  the  side  of  the  flouring  mill, 
on  the  south  side  of  said  Bloom  street  and 
directly  opposite  to  said  plaintiff's  lot  and 
buildings.  And  that  said  defendant  at  the 
same  time,  about  the  month  of  April,  1888, 
built  and  extended  its  branch  line  of  railroad 
track  across  said  West  Diamond  street,  at  Its- 
crossing  of  Bloom  street,  and  along  said 
Bloom  street,  east^  sear  by  and  past  said 
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plaintiff's  said  lot  and  butldlngs.  By  reason 
of  which  said  defendant  runs  its  cars  and 
locomotlTes  along  said  switch  track,  and 
along  said  branch  railroad  track,  close  by 
said  plaintiff's  said  lot,  business  building,  and 
Improvement,  causing  discordant  noises,  and 
filling  said  premises  with  rapor,  smoke,  and 
dust,  and  emitting  sparks  of  fire,  to  the  great 
damage  and  discomfort  of  Its  occupants,  and 
whereby  said  premises  were  and  are  greatly 
diminished  Id  value,  to  the  damage  of  the 
said  plaintiff  In  the  sum  of  eight  thousand 
dollars.  Wherefore  said  plaintiff  prays  judg- 
ment against  said  defendant  for  said  sum  of 
eight  thousand  dollars  and  costs  of  suit."  To 
this  petition  the  railroad  company  interposed 
the  following  answer:  "The  defendant,  the 
Baltimore  &  Ohio  Railroad  Company,  answer- 
ing the  petition  of  the  said  plaintiff,  says  that 
it  admits  that  It  Is  a  corporation,  organized  as 
stated  In  the  petition  of  the  plaintiff,  but  It 
denies  that  It  owns  the  railroad  therein  de- 
scribed. This  defendant  does  not  know 
whether  the  said  plaintiff  is  the  owner  of  the 
prenilscs  described  In  said  petition  or  not,  and 
the  averment  of  said  petition  with  r^ard  to 
said  ownership  is  therefore  denied.  And  the 
defendant  admits  that  it  built  -and  extended 
Its  switch  across  West  Diamond  street.  In  said 
city  of  Mansfield,  at  Its  crossing  of  Bloom 
street,  and  thence  east,  along  Bloom  street, 
by  the  side  of  the  flouring  mill,  on  the  south 
side  of  said  street,  and  opposite  the  lot  de- 
scribed In  plaintiff's  petition.  And  the  de- . 
fendant  admits  that  its  purpose  In  building 
said  switch  was  to  switch  cars  from  Its  main 
track  over  said  switch  to  the  flouring  mill 
referred  to  in  the  said  petition,  and  to  other 
points,  for  the  purpose  of  being  loaded  with 
freight.  And  the  defendant  denies  each  and 
all  of  the  other  averments  contained  In  said 
petition." 

Upon  the  issues  raised  by  the  foregoing 
pleadings,  the  parties  went  to  trial.  The 
plaintiff  below  sought  to  establish,  as  the 
measure  of  his  damages,  the  difference  be- 
tween the  value  of  his  property  before  the 
railroad  track  was  laid  and  its  value  after- 
wards. To  this  coarse  of  the  evidence  the 
railroad  company  objected,  and,  the  objection 
being  overruled,  tt  excepted.  After  the  evi- 
dence had  closed,  the  railroad  company  re- 
quested the  court  to  instruct  the  jury  that  "It 
Is  not  claimed  by  the  plaintiff  In  this  case, 
In  his  petition,  that  his  access  to  the  street 
from  his  property  described  has  been  ob- 
structed or  Impaired  by  the  location  and  con- 
struction of  tills  railroad  track  in  the  street, 
and  no  recovery  can  be  herein  based  on  any 
such  claim."  This  instruction  was  refused, 
to  which  refusal  the  railroad  company  ex- 
cepted. An  inspection  of  the  pleading  will 
disclose  that  while  the  plaintiff  below  set 
forth,  as  a.  foimdation  for  relief,  his  owner- 
ship of  the  premises,  and  the  construction  and 
operation  by  the  defendant,  without  his  con- 
sent, of  a  railway  in  and  along  the  street 
upon  which  blB  premises  abut,  yet,  when  be 


comes  to  state  the  acts  which  injured  those 
premises,  and  the  injuries  In  fact  suffered  by 
them,  be  confines  himself  to  such  as  result 
from  "discordant  noises,  fUlli^  said  premises 
with  vapor,  smoke,  dust,  and  emitting  sparks 
of  fire,  all  of  which  are  caused  by  passing 
cars  and  locomotives."  He  makes  no  com- 
plaint on  account  of  the  street  being  occu- 
pied by  the  railroad  track,  nor  of  any  ob- 
struction or  Impairment  of  access  ^to  the  prem- 
ises by  reason  of  the  existence  of  the  railroad 
track  in  the  street,  or  the  running  of  cars  or 
locomotives  thereon;  nor  does  he  complain 
that  such  acts  have  affected  or  infringed  upon 
any  fee  or  easement  he  may  have  In  the  street, 
or  even  state  his  ownenhlp  of  any  such  fee 
or  easement. 

The  action  was  brought  under  section  3283, 
Rev.  St.,  which  reads:  "If  It  be  necessary,  in 
the  location  of  any  part  of  a  railroad,  to  oc- 
cupy any  public  road,  street,  alley,  way,  or 
ground  of  any  kind,  or  any  part  thereof,  the 
municipal  or  other  corporation,  or  public  offi- 
cers or  authorities,  owning  or  liavlng  charge 
thereof,  and  the  company,  may  agree  upon  the 
manner,  terms,  and  conditions  upon  which  the 
same  may  be  used  or  occupied;  and  If  the 
parties  be  unable  to  agree  thereon,  and  it 
be  necessary,  in  the  Judgment  of  the  directors 
of  such  company,  to  us^  or  occupy  such  road, 
street,  alley,  way,  or  ground,  such  company 
may  appropriate  so  much  of  the  same  as  may 
be  necessary  for  the  purposes  of  its  road,  in 
the  manner  and  upon  the  same  terms  as  la 
provided  for  the  appropriation  of  the  proper- 
ty of  Individuals,  but  every  company  which 
lays  a  track  upon  any  such  street,  alley,  road, 
or  ground,  shall  be  responsible  for  Injuries 
done  thereby  to  private  or  public  property  ly- 
ing upon  or  near  to  such  ground,  which  may 
be  recovered  by  civil  action  brought  by  the 
owneri  before  the  proper  court,  at  any  time 
within  two  years  from  the  completion  of  such 
track."  This  language  Is  so  comprehensive 
that  If  alone  considered,  no  violence  would 
be  done  to  it  by  a  construction  which  would 
permit,  in  an  action  brought  under  the  stat- 
ute, a  full  recovery  for  every  Injury  inflicted 
to  abutting  property  by  the  construction  and 
operation  of  a  railroad  track  along  the  street 
or  other  highway  upon  which  the  property 
abuts.  Including,  if  the  averments  of  the  peti- 
tion are  broad  enough,  not  only  damages  for 
annoyance  and  Injury  resulting  from  smoke, 
sparks,  dust,  noises,  caused  by  passing  cars 
and  locomotives,  interruption  of  ingress  and 
egress  to  the  abutting  property,  but  for  ap- 
propriating to  the  use  of  the  railroad  whatev- 
er interest,  whether  a  fee  or  easement,  the 
abutting  owner  might  own  in  the  street.  If 
the  law  affords  no  other  remedy  than  that 
provided  by  this  statute  for  such  injuries,  the 
Inference  might  be  very  strong— perhaps  Irre- 
sistible—that full  relief  as  above  recited  might 
be  had  in  an  action  brought  under  it  This 
view  of  the  subject  seems  to  have  been  taken 
Owen,  G.  J.,  In  Railway  Co.  v.  Oardne:, 
45  Ohio  St  322,  18  N.  B.  68.   And,  In  Buch 
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state  of  the  law,  a  petition  In  such  action 
mlffbt  be  regarded  as  eufilclent  to  authorize 
that  full  measure  of  relief.  If  couched  In 
terms  broad  enough,  although  falling  to  set 
forth  specific  Injuries.  Where,  however,  the 
party  Injured,  as  In  the  present  case,  specifies 
the  Injuries  sustained,  there  seems  to  be  no 
sound  reason  for  affording  blm  relief  on  ac- 
count of  other  Injuries  of  which  he  has  not 
complained;  and  In  this  connection  It  Is  Im- 
material that  the  statute,  or  the  rule  of  com- 
mon law,  under  which  the  action  was 
brought,  authorizes  a  demand  for  more  ex- 
tended relief.  The  plalntlif,  by  his  own  aver- 
ments, having  limited  his  demand,  should  be 
held  to  the  claim  he  has  made.  The  claim 
thus  put  forth  Is  the  only  one  of  which  the 
defendant  has  notice,  or  Is  presumed  to  have 
made  preparation  to  contest. 

To  permit  the  plaintiff  to  recover  the  dif- 
ference between  the  value  of  the  property  be- 
fore the  railroad  track  was  laid  and  Its  value 
afterwards  would  be  to  allow  a  recovery,  not 
only  for  the  Injury  he  set  forth,  which  was 
that  which  resulted  from  passing  cars  and 
locomotives,  causing  "discordant  noises,  and 
filling  said  premises  with  vapor,  smoke,  dust, 
and  emitting  sparks,"  but,  In  addition,  for 
such  damages  as  the  Jury  might  have  thought 
were  caused  by  the  railroad  track  and  passing 
trains  impairing  access  to  and  from  ills  prop- 
erty, and  also  for  the  value  of  the  fee  or  ease- 
ment which  he  might  own  In  the  street  as 
appurtenant  to  that  property.  In  so  far  as  he 
possessed  any  property  rights  in  the  street 
which  the  railroad  company  had  taken  for  Its 
track,  cliapter  8  of  title  2  of  the  Code  of 
Civil  Procedure  would  seem  to  afford  tCa 
ample  remedy.  This  chapter  and  title  pro- 
vide for  the  appropriation  of  private  proper- 
ty; and  section  6415,  Bev.  St  (a  part  of  that 
chapter),  authorizes  an  appropriation  of  ah 
easement  in  lands,  as  well  as  the  appropria- 
tion of  the  land  Itself.  In  Ralhnad  Co.  v. 
Williams,  36  Ohio  St.  168,  this  court  held  that 
"where  a  railroad  company  occupies  a  pub- 
lic highway  for  Its  track,  without  appropriat- 
ing or  otherwise  acquiring  the  right  to  do  so, 
an  owner  of  abutting  lands,  having  the  fee 
In  the  highway,  may  proceed,  under  section 
21  of  the  act  of  1872  (69  Ohio  Laws,  05),  to 
compd  the  company  to  appropriate  the  right 
of  way  for  Its  road."  As  section  6415,  Rev. 
St.,  before  referred  to.  In  respect  to  proceed- 
ings In  appropriation,  places  an  easement  up- 
on the  same  footing  with  a  fee,  it  would  seem 
to  follow  from  the  above  holding,  as  to  ap- 
propriating a  fee  In  a  highway,  that  an  ease- 
ment therein  might  also  be  the  subject  of 
such  proceedings.  An  easement  In  a  street  or 
other  highway,  appurtenant  to  an  abutting 
lot,  partakes  of  the  nature  of  land.  It  is  a 
part  of  the  lot  to  which  it  Is  appurtenant, 
passing  to  a  purchaser  with  a  conveyance  of 
the  lot,  and  descending  to  the  heir  on  the 
death  of  the  ancestor.  Railway  Co.  v.  Gard- 
ner, 45  Ohio  St  318,  13  N.  E.  69;  Railway 
Oo.  T.  O'Harra,  50  Ohio  St  667,  86  N.  B.  14; 
51  N.E.-85 


Crawford  v.  Village  of  Delaware,  7  Ohio  St 
409.  This  being  so,  it  Is  Immaterial,  as  con- 
cerns his  remedy,  whether  the  plaintiff  be- 
low bad  a  fee  or  only  an  easement  in  the 
street  occupied  by  the  railroad  track,  for  In 
either  case  his  property  therein  was  a  proper 
subject  of  proceedings  In  appropriation,  and, 
for  aught  that  appears  In  the  record,  may 
have  been  appropriated.  And,  If  appropriat- 
ed for  railroad  purposes.  It  would  have  been 
competent  for  the  Jury,  In  assessing  damages, 
to  consider  the  extent  to  which  Ingress  and 
egress  to  the  abutting  property  would  be  af- 
fected by  the  laying  of  a  railroad  track  In  the 
street  and  operatli^  a  railroad  thereon;  and 
It  must  be  presumed  that  such  effect  was 
considered,  and  damages  allowed  accordingly. 

Whatever  effect  this  right  to  resort  to  ap- 
propriation proceedings  may  have  upon  the 
extent  of  the  recovery  authorized  by  section 
3283,  Rev.  St,  under  which  this  action  was 
brought  the  question  Is  not  before  the  conrt 
It  may  be  said,  however,  In  passing,  that 
considerations  of  considerable  weight  exist 
tending  to  the  conclusion  that  the  remedy 
provided  by  section  3283,  supra,  does  not  In- 
clude that  relief  which  may  be  had  under  the 
statute  pertaining  to  proceedings  In  appro- 
priation. An  action  under  section  3283,  su- 
pra, must  be  commenced  within  "two  years 
from  the  completion  of  such  track,"  while  21 
years  aire  required  to  bar  a  proceeding  tq  com- 
pel an  appropriation  of  the  soil  or  easement 
In  a  street  that  has  been  occupied  by  a  rail- 
road company  for  Its  track.  Railroad  Co.  v. 
O'Harra.  48  Ohio  St  343,  28  N.  E.  175.  The 
damages  recoverable  under  this  section  are 
personal,  and  do  not  pass  to  a  grantee,  on 
conveyance  of  the  property  Injured  (Rail- 
road Co.  V.  Campbell,  51  Ohio  St.  328,  37 
N.  E.  266),  while  In  the  case  of  a  fee  or 
easement  In  a  street  appurtenant  to  abutting 
lands,  It  Is  quite  clear  that  it  would  descend 
to  the  heir  on  the  death  of  the  ancestor,-  and 
pass  to  the  grantee  with  a  conveyance  of  the 
lands  to  which  It  Is  appurtenant  (Railroad  Co. 
v.  O'Harra,  50  Ohio  St.  867,  36  N.  E.  14).  But 
whatever  the  extent  of  the  recovery  permissi- 
ble under  section  3283,  supra,  may  be,  where, 
as  In  the  case  under  consideration,  the  plaintiff. 
In  his  petition,  sets  forth  specifically  the  acts 
which  have  Injured  his  property,  and  the 
particular  Injuries  such  property  has  sus- 
tained, his  recovery  should  be  limited  ac- 
cordingly. Taking  this  view  of  the  matter 
as  the  correct  one.  It  Is  manifest  that  the 
court  of  common  pleas  erred  In  permitting  the 
plaintiff  below  to  Introduce,  as  the  measure 
of  damages,  evidence  of  the  difference  be- 
tween the  value  of  the  property  before  the 
railroad  occupied  the  street  with  Its  track 
and  Its  value  afterwards.  Ajid,  for  the  same 
reasons.  It  was  error  to  refuse  the  request 
of  defendant  below,  that  "it  Is  not  claimed 
by  the  plaintiff  in  this  case.  In  his  petition, 
that  his  access  to  the  street  from  his  proper- 
ty described  has  been  obstructed  or  Impaired 
by  the  location  and  construction  of  this  zaU 


Digitized  by  Google 


61  N0RTHE3ASTERN  BBPORTER. 


(Qtak). 


road  track,  and  no  recovery  can  be  based 
on  any  such  claim." 

Tbe  plaintiff  In  error  requested  tbe  court 
to  Instruct  the  jury  to  tbe  effect  tbat,  If 
two  years  bad  elapsed  between  tbe  comple- 
tion of  tbe  railroad  track  and  tbe  commence- 
ment of  tbe  action,  tbe  plaintiff  could  not  re- 
cover. This  Instruction  was  rightfully  re-, 
fused.  The  limitation  of  two  years  pre- 
scribed In  section  S283,  Bev.  St.,  should  be 
treated  as  any  other  statute  limiting  tbe  time 
within  which  an  action  may  be  commenced. 
If  the  party  entitled  to  Its  benefit  does  not 
plead  It  In  some  form,  he  waives  bis  right 
to  avail  himself  of  Its  provisions.  In  this 
case,  plaintiff  In  error  did  not  Interpose,  by 
plea  or  demurrer,  any  objection  In  respect 
to  the  time  which  had  elapsed  after  tbe 
track  had  been  completed,  before  the  peti- 
tion was  filed.  Tbe  first  objection  made 
on  this  ground  was  after  tbe  evidence  had 
been  submitted  to  the  jury.  It  was  then 
too  late.   Judgment  reversed. 


(5»  Ohio  St.  45) 

JOHN  HANCOCK  LIFE  INS.  CO.  v. 
WARREN. 

(Bnpr«me  Court  of  Ohto.  Oct.  11,  189&) 

Lfn  ImURAHOS  FOLICT— Palbi  Aitswbbb  ih  Av. 

PLICATIOK — llATBBtALrrT.  ' 

Section  3625,  Rev.  St.,  is  a  valid  constitu- 
tional enactment,  and,  to  constitute  a  defense 
to  a  policy  of  insurance  by  reason  of  false  an- 
swers to  questions  In  the  application,  it  must 
be  clearly  proven  that  the  answers  to  such 
questioDB  were  willfully  false  and  were  fraud- 
ulently made;  that  the  same  were  material, 
and  induced  the  company  to  Issue  the  policy, 
and  that  but  for  such  answers  the  policy  would 
not  have  been  issued;  and  that  neither  the 
company  nor  its  agents  had  Icnowledge  of  the 
falsity  or  fraud  of  such  answers  at  and  before 
the  delivery  of  the  policy. 
(Syllabus  by  tbe  Court.) 

Error  to  circuit  court,  Delaware  county. 

The  action  below  was  by  William  M.  War- 
ren against  the  John  Hancock  Mutual  Life 
Insurance  Company  of  Boston,  Mass.,  to  re- 
cover the  amount  of  a  policy  of  life  Insur- 
ance on  the  life  of  George  E.  Warren,  son 
pf  the  plaintiff  below.  Tbe  first  ground  of 
defense  denied  that  George  E.  Warren  waa 
In  good  health  at  tbe  time  the  policy  was 
Issued,  and  denied  generally  the  allegations 
of  the  petition.  The  second  ground  of  de- 
fense was  in  the  words  and  figures  following: 
"The  defendant  says  that  the  policy  of  In- 
surance set  forth  In  tbe  plalntltTs  petition, 
and  upon  which  his  action  is  based,  was  Is- 
sued upon  an  application  made  by  the  de- 
ceased, George  E.  Warren,  to  this  defendant, 
which  application  Is  referred  to  and  made  a 
part  of  sold  policy  of  Insurance,  and  tbat 
said  policy  of  insurance  provided  that,  if  any 
of  the  statements  made  in  said  application 
are  untrue  In  any  respect,  said  policy  shall 
be  void.  Tbe  defendant  further  says  that 
the  said  application  of  the  said  George  E. 
Warren   contained   certain  Interrogatorlea 


therein,  In  answer  to  which  Interrogatories 
the  said  G«orge  E.  Warren  stated  tbat  at 
the  time  said  application  was  made  he  was 
in  good  health;  that  be  had  not  been  obliged 
to  consult  a  doctor  during  the  10  years  last 
preceding  the  date  of  said  application,  except 
once,  and  that  was  In  ISd'i,  for  malarial 
fever,  which  sickness  was  of  one  week's 
duration;  that  the  last  time  he  had  consulted 
a  physician  was  In  the  year  1893,  on  account 
of  saJd  attack  of  malarial  fever;  tbat  be  bad 
never  had  or  been  predisposed  to  the  disease 
known  as  syphilis;  and  that  he  bad  never 
had  any  Illness  or  disease  other  than  malarial 
fever,  In  1883.  The  defendant  says  that,  at 
the  time  said  statements  were  made,  they 
were  all  and  each  of  them  false  and  untrue, 
and  were  known  to  be  so  by  the  said  George 
E.  Warren  at  the  time  be  made  them,  and 
that'  they  were  made  by  said  George  E.  War- 
ren for  the  purpose  of  defrauding  this  de- 
fendant. Tbe  defendant  also  says  that  at 
the  time  said  application  was  made  the  said 
George  E.  Warren  had  syphilis,  and  he  knew 
It;  that  he  had  been  obliged  frequently,  dur- 
ing the  ten  years  Immediately  preceding  the 
making  of  said  application,  to  consult  a 
physician  on  account  of  said  disease;  that  he 
bad  had  a  disease  or  diseases  other  than  as 
stated  In  bis  said  application;  and  tbat  he 
was  not,  at  tbe  time  said  application  was 
made,  In  good  health.  This  defendant  says 
that  the  said  statements  in  said  application 
contained  were  the  basis  upon  which  the  said 
contract  or  policy  of  Insurance  mentioned  in 
the  plaintiff's  petition '  was  Issued,  and  that 
said  contract  of  Insurance  would  not  have 
been  entered  Into,  and  said  policy  of  insur- 
ance would  not  have  been  issued,  except  that 
this  defendant  relied  upon  the  truthfulness 
'of  said  statements;  and  this  defendant  is  not 
liable  upon  said  policy  of  Insurance,  and 
prays  to  be  discharged  from  this  action,  and 
to  recover  Its  costs  herein."  The  reply  ad- 
mitted that  the  policy  was  issued  upon  the 
application  set  out  In  the  answer,  and  that 
George  E.  Warren  stated  in  his  application 
that  he  was  In  good  health,  and  denied  the 
remainder  of  the  answer,  and  claimed  tbat 
the  Insurance  company  was  estopped  from 
denying  the  truth  of  the  application.  On  tbe 
trial  evidence  was  given  tending  to  support 
the  answer,  and  by  the  plaintiff  below  tend- 
ing to  support  the  truth  of  his  reply,  and 
the  verdict  and  Judgment  were  in  favor  of 
the  plaintiff  below  for  the  full  amount  of  the 
policy.  The  principal  controversy  In  the  trial 
of  the  case  arose  upon  section  3(}25,  Rev.  St, 
which  Is  as  follows:  "No  answer  to  any  in- 
terrogatory made  by  an  applicant.  In  his  or 
her  application  for  a  policy,  shall  bar  tbe 
right  to  recover  upon  any  policy  issued  upon 
such  application,  or  be  used  In  evidence  up- 
on any  trial  to  recover  upon  such  policy,  un- 
less it  be  clearly  proved  that  such  answer 
Is  willfully  false  and  was  fraudulently  made, 
that  It  Is  material,  and  Induced  the  company 
to  Issue  the  policy,  and  that  but  for  anch 
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answer  the  policy  would  not  have  been  Is- 
Bued;  and,  moreover,  that  the  agent  or  com' 
pany  had  no  knowled^  of  the  falsity  or 
fraud  of  such  answer."  The  circuit  court 
affirmed  the  judgment  of  the  court  of  com- 
mon pleas,  and  thereupon  the  insurance  com- 
pany filed  its  petition  In  error  In  this  court, 
seeking  to  reverse  the  judgment  Affirmed. 

George  K.  Nash  and  W.  Z.  Da-ris,  to^ 
plaintUE  In  error.  F.  M.  Marriott  and  J.  S. 
Jones  &  Sons,  for  defendant  In  error. 

PER  CURIAM.  In  this  state  the  subject- 
matter  of  Insurance  Is  a  franchise.  State  v. 
Acterman,  51  Ohio  St.  163,  37  N.  B.  828. 
And  the  state  has  a  right  to  prescribe  the 
terms  and  conditions  upon  which  It  grants 
snch  franchise,  and  the  Insurance  company, 
having  accepted  the  franchise  with  Its  terms 
and  conditions.  Is  bound  thereby,  and  must 
accept  the  burdens  wlUi  the  benefits.  Sec- 
tion 3625  was  In  force  at  the  tltne  this  policy 
of  Insurance  was  Issued,  and  therefore  the 
legal  effect  Is  the  same  as  If  the  section  was 
copied  Into  and  made  a  part  of  the  policy. 
The  section  Is  therefore  a  valid  constitutional 
enactment  This  section  was  held  consti- 
tutional by  this  conrt  In  Insurance  Co.  v. 
Brt)bst  56  Ohio  St  728,  49  N.  E.  1113.  The 
case  of.  Insurance  Co.  v.  Pyle,  44  Ohio  St 
19,  4  N.  E.  466,  was  decided  before  this  sec- 
tion was  enacted,  and  therefore  cannot  con- 
trol the  matter.  This  section  was  passed 
for  the  purpose  of  abrogating  tiie  rule  laid 
down  In  that  case.  The  court  of  common 
pleas.  In  the  trial  of  the  case,  construed  this 
section  as  requiring  clear  proof  that  the  an- 
swers to  the  several  questions  by  George  E. 
WarrMi  were  willfully  false,  and  were  fraud- 
ulently made,  and  were  material,  and  In- 
duced the  company  to  Issue  the  policy,  and 
that  but  for  such  answers  the  policy  would 
not  have  been  Issued,  and  that  the  company 
and  Its  agents  had  no  knowledge  of  the  falsi- 
ty or  fraud  of  such  answeis  at  and  before 
the  delivery  of  the  policy.  In  this  there  was 
no  error.  Such  are  the  provisions  of  this  sec- 
tion of  the  statute,  and  the  statute  should  be 
construed  so  as  to  effect  the  Intention  of  the 
legislature  in  passing  the  same.  It  will  be  no- 
ticed that  the  insurance  company  fails  to  al- 
l^e  that  the  answers  to  the  questions  were 
material,  and  without  such  allegation  the  an- 
swer failed  to  state  a  ground  of  defense,  as 
it  matters  not  how  false  and  how  fraudu- 
lent such  answers  may  be.  If  they  are  not 
material  they  -furnish  no  ground  for  de- 
fense to  the  company  issulog  the  policy. 
There  Is  therefore  ^o  error  In  the  record,  and 
the  Judgment  li  affirmed. 

<6t  Ohio  SL  M) 

DBRBT  V.  HBATH. 
(Supreme  Court  of  Ohio.    Oct  11,  1808.) 

JVSfiOB   or  FkACB— AOTHORITT   TO   Q-RAitT  HBW 

Trial. 

Tbe  authority  of  a  jnatice  of  the  peace  to 
grant  a  new  .trial  is  limited  by  the  terms  of 


section  6560.  Kev.  St.  by  which  It  U  conferred, 
aud  an  order  made  oy  him  for  that  purpose 
more  than  five  days  after  verdict  and  Judg- 
ment Is  void. 
(Syllabus  by  the  Conrt) 

Error  to  circuit  court,  Brie  county. 

Action  by  one  Derby,  Jr.,  against  Eugenia 
Heath.  Plaintiff  recovered ,  before  a  justice 
of  the  peace,  and  appealed  to  the  commbn 
pleas.  From  tbe  judgment  of  the  circuit 
court  affirming  tbe  Judgment  of  the  common 
pleas  In  dismissing  the  appeal,  plaintiff 
brings  error.  Affirmed. 

Plaintiff  In  error  brought  suit  before  a  Jus- 
tice of  tbe  peace  In  Erie  county  against  the 
defendant  In  error  to  recover  the  sum  of 
$300,  the  value  of  sheep  and  lambs  alleged 
by  him  to  have  been  converted  by  her  to  her 
own  use.  Tbe  transcript  of  the  justice's 
docket  shows  tbe  following  entry  on  June 
21,  1893:  "Ckiurt  charged  the  jury,  and  they 
were  sent  out  and  after  due  consideration 
returned  a  verdict  for  plaintiff  for  ten  dol- 
lars damage  (JIO.OO).  Thereupon  It  is  con- 
sidered by  me  that  the  plaintiff  recover  ot 
the  defendant  Eugenia  Heath,  Judgment  for 
ten  dollars,  and  costs  ot  suit  taxed  at  forty- 
four  dollars  (?4^.00)."  The  following  entry 
also  appears  on  tbe  same  date:  "Plaintiff 
filed  a  motion  to  set  tbe  verdict  aside,  and 
for  a  new  trial.  Motion  to  be  heard  June 
28,  1893,  at  4  p.  m.  Adjonmed  to  that  time." 
"June  28th,  4  p.  m.  Parties  appeared.  Mo- 
tion for  new  trial  argued,  which  motion  was 
on  consideration  by  the  court  granted.  De- 
fendant moved  to  set  aside  order  of  court 
granting  new  trial,  and  the  same- was  ar- 
gued, and  court  took  until  Monday,  July  3, 
1893,  to  decide  the  same.  Court  adjourned 
to  July  3,  1893."  The  following  entry  was 
made  July  3,  1893:  "Motion  of  defendant 
and  order  granting  new  trial  was  set  aside. 
It  Is  therefore  considered  by  me  on  said 
third  day  of  Jnly,  1893,  that  the  plaintiff 
recover  of  the  defendant  Eugenia  Heath, 
Judgment  for  ten  dollars,  and  costs  of  suit 
taxed  at  forty-four  dollars  and  six  cents 
(144.06).  Plaintiff  gave  notice  for  appeal." 
And  on  July  11,  1893,  plaintiff  gave  an  un- 
dertaking for  appeal.  In  the  conrt  of  com- 
mon pleas,  on  motion  of  tbe  defendant  plain- 
tiff's appeal  was  dismissed  becaiue  no  bond 
had  been  filed  within  the  time  required  by 
statute.  On  error  to  the  circuit  court  the 
judgment  of  the  conrt  of  ccnnmon  pleas  dis- 
missing the  appeal  was  affirmed.  This  is  a 
petition  In  error  to  rererse  both  judgments. 

Wlckbam,  Ooerin  ft  French,  for  plaintiff  In 
error.   Phtamey  &  Merrill,  for  defendant  lo 

error. 

PER  CURIAM.  Since  the  undertaking  for 
an  appeal  was  entered  Into  within  10  days 
after  the  order  made  by  the  justice  on  the 
3d  day  of  July,  but  not  within  10  days  after 
the  judgment  entered  on  the  21st  day  of 
June,  we  are  required  to  determine  which 
was  the  final  jud^^nt  JCrom  which  an  appeal 
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might  be  taken  under  section  63S3  of  the  Re- 
vised Statutes.  It  ]s  admitted  that  the  judg- 
ment Immediately  following  the  return  of  the 
verdict  on  the  21st  day  of  June  was  reg- 
ularly rendered  in  accordance  with  the  duties 
of  the  Justice  as  deflned  by  the  statute.  Was 
It  vacated  or  annulled  by  the  subsequent 
motions  of  the  parties,  or  the  orders  of  the 
Justice?  The  authority  of  a  justice  to  set 
aside  a  verdict,  and  the  time  and  manner  of 
the  application  for  Its  exercise,  are  conferred 
and  defined  by  section  6560  of  the  Revised 
Statutes.  It  provides  that  the  aggrieved  par- 
ty's application  for  tiiat  purpose  "must  be 
wrl^jten  motion,  setting  out  the  ground 
for  a  new  trial,  and  must  be  filed  with  the 
justice  within  two  days  after  the  Judgment 
Is  entered,  and  mnst  be  determined  by  the 
Justice  within  five  days  after  the  entry  of 
Judgment"  Laws  1893,  p.  358.  The  view 
generally  taken  that  the  liberality  exercised 
with  respect  to  the  proceedings  of  justices 
of  the  peace  in  the  exercise  of  tta^  jurisdic- 
tion win  not  be  extended  to  cases  involving 
their  jurisdiction  is  required  by  section  9  of 
article  4  of  the  constitution.  It  provides  for 
the  election  of  such  oflicera,  and,  without 
conferring  upon  them  any  jurisdiction,  that 
"their  powers  and  duties  shall  be  regulated 
by  law.*'  The  power  is  therefore  necessari- 
ly limited  by  the  terms  of  the  act  granting 
,  it  The  mandatory  terms  of  the  statute  In 
question  very  clearly  limit  tlie  power  of 
the  justice  to  set  aside  a  jndgment  which  he 
bad  entered  according  to  law  to  five  days 
from  its  rendition.  Being,  therefore,  wtfb- 
out  authority  at  the  time  of  making  them,  his 
orders  were  Ineffectual  to  vacate  the  Judg- 
ment entered  on  the  2l8t  day  of  June,  and  It 
was  and  continued  to  be  the  final  Judgment 
in  the  case.  This  view  of  statutes  confer- 
ring authority  upon  Justices  has  been  taken 
by  this  court  la  Dunlap  v.  Robinson,  12  Ohio 
St  S30,  and  Eaton  t.  French.  28  Ohio  St 
560.  The  same  view  was  taken  of  a  provi- 
sion Identical  with  this  In  Vogel  v.  Manu- 
facturing Co.,  49  Ind.  218.  Judgment  af- 
firmed. 


0U4  111.  418) 

LATIMER  et  aL  v.  LATIMER  et  aL 
(Supreme  Court  of  Illinois.   Oct.  24,  1898.) 
Dbei>s— Undcs  Influence— Dblitbkt—Evidbncs 

— LlVBBT  or  8EI8IS— WlLI,8. 

1.  A  son,  who  was  the  only  member  of  the 
family  that  had  always  resided  at  home,  work- 
ed his  father's  farm;  the  father,  who  was  ad- 
vanced in  rears,  beine  provided  with  a  com- 
fortable home  on  the  place.  When  contemplat- 
ed improvements  were  discussed,  the  father  had 
often  expressed  a  desire  to  make  such  provi- 
sion as  should  insure  the  son  the  future  own- 
ership of  the  farm,  and,  desiring  to  make  a 
will,  sent  for  an  old  friend,  who  was  a  nota- 
ry. On  being  informed  by  the  notary  that 
witnesses  would  Ije  necessary  to  a  will,  and 
that  expenses  would  attend  the  probation  and 
the  administration  of  his  estate  thereafter, 
the  father  desired  to  effectuate  the  same  re- 
sult by  some  other  method.  He  then  decided 
to  mue  a  deed  of  tha  farm  to  the  son,  which 


was  not  to  go  into  effect  until  after  the  fa- 
ther's decease.  The  deed  also  provided  fot 
the  payment  to  each  of  Ua  daughters  of  a  cer- 
tain sum,  which  he  had  often  expressed  as 
beinj*  sufficient  for  them,  the  daughters  having 
grown  up,  and  always  lived  away  from  his 
home.  Held,  that  there  was  no  fraud  or  un- 
due inflnence  on  the  part  of  tlie  son  in  the 
procurement  of  the  deed. 

2.  A  father,  who  desired  to  devise  his  farm 
to  his  son,  on  being  informed  that  expenses 
would  attend  the  probation  and  the  adminis- 
tration of  the  estate  under  a  will,  expressed  a 
desire  to  effectuate  tiie  same  result  by  some 
other  method,  and  executed  a  deed  to  his  son, 
renting  that  It  was  "to  be  in  force  from  and 
after  my  decease,  and  not  before."  He  gave 
the  deed  to  a  third  person,  with  Instructions 
to  deliver  it  to  his  son  on  his  (grantor's)  death, 
remarking  also  that  the  third  person,  being  a 
banker,  had  a  safe  place  or  vault  in  wuch 
to  keep  it  Afterwaras  the  son  Incurred  con- 
fiiderabie  expense  in  improving  the  farm,  and 
at  his  death  soon  thereafter  lua  wife  inquired 
of  the  father  whether  she  should  continue  the 
Improvements  then  in  course  of  construction, 
and  his  answer  was,  "Of  course,"  remarking 
that  the  farm  would  belong  to  her  and  her 
children  some  time.  The  father  also  had  told 
a  number  of  persons  of  the  arrangement  with 
the  son.  Sda,  that  there  was  a  snffldent  de- 
livery of  the  deed. 

3.  Under  Act  1827,  aboUshtog  livery  of  sd- 
sin,  a  deed  to  take  effect  on  the  grantor's  de- 
cease, and  conveying  the  fee  to  the  grantee, 
based  on  a  life  estate*  la  not  a  testamentary 
devise. 

Appeal  from  circuit  court  LasaUe  coim^; 
Cliarles  Blanchard,  Judge. 

Bill  by  Lewis  Latimer  and  others  against 
Loretta  Latimer  and  others.  From  a  decree 
dismissing  the  bill  for  want  of  equity,  com- 
plainants appeal  Affirmed. 

This  la  a  bni  In  chancery  by  Lewis  Lati- 
mer, Eunice  A.  Flint  ftnd  Oatherlne  A.  Ear- 
ing against  Loretta  Latimer,  Arthur  G.  Lat* 
Imer,  administrator  of  the  estate  of  .James 
A.  Latimer,  deceased,  Arthur  0.  Latimer, 
Matie  D.-  Latimer,  Bertie  B.  Latimer,  Otho 
A.  Latimer,  and  W.  A.  Morey,  seeking  to 
cancel  a  deed  from  X^ewls  Latimer  to  James 
A.  Latimer,  and  for  possession  of  the  prem- 
ises described  In  said  deed,  and  also  tor  an 
accounting  of  the  rents  and  profits.  Upon 
the  trial  of  this  cause  In  the  circuit  court  of 
lasaUe  conn^,  the  chancellor,  at  the  time 
of  the  rendition  of  the  decree,  filed  a  vritten 
and  carefuOy  prepared  statement  of  the 
tacts.  An  Investigation  of  the  record  leads 
us  to  adopt  this  statement  of  facts  Involved 
as  being  fair  and  complete.   It  Is  as  follows: 

"In  the  year  1816,  Lewis  Latimer,  one  of 
the  complainants,  was  Uving  in  the  state  of 
New  York.  His  wife  bad'  recently  died, 
leaving  three  children  of  tender  age,— two 
daughters  and  one  boy.  The  daughters 
were  from  eight  to  tn^elve  yearn  of  age,  and 
the  boy  from  five  to  sevou  Lewis  Latimer* 
the  father,  bound  out  the  two  girls,  and  emi- 
grated to  the  state  of  Illinois,  in  the  year 
1846,  and  settled  In  lAsalle  county  with  the 
boy.  Far  about  two  years  In  Lasalle  coun- 
ty he  farmed  as  a  renter.  In  1848  he  mar- 
ried, and  bought  the  farm  Involved  In  this 
contention,  and  commenced  Improving  the 
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same.  The  boy,  James  A.  Latimer,  lived 
wltb  his  father  and  worked  upon  the  farm 
daring  his  minority,  and,  from  anght  that 
appears  la  this  record,  he  performed  every 
flUal  dnty.  He  was  frugal,  ladustrlous,  and 
obedient  On  his  twenty-first  birthday— la 
1861  or  thereaboats— he  eallsted  la  the  army, 
aad  continued  therein  in  active  service  antil 
the  close  of  the  war.  At  the  close  of  the  war 
be  returned  to  bis  father's  home  In  Lasalle 
county,  and  by  mutual  agreemeat  between 
himself  aad  his  father  they  worked  the  farm 
in  question  on  shares  for  two  years.  Then 
James  A.  Latimer  married,  and  worked  the 
farm  of  his  father  on  shares  for  another 
year.  He  then  farmed  several  years  as  a 
renter  of  land  from  other  persons.  He  then 
purchased  eighty  acres  of  land  in  Brook- 
field,  Lasalle  county,  moved  onto  the  same 
with  hie  family,  and  commenced  improving 
it.  He  coatlnned  thereon  for  about  eleven 
years,  making  a  living  for  his  family,  but 
did  not  succeed  in  paying  for  the  land. 
About  1883  the  second  wife  of  Lewis  Lat- 
imer, and  the  stepmother  of  James  A.  Lat- 
imer, died.  An  arrangement  was  then  made 
between  Lewis  Latimer  and  his  son,  James, 
whereby  James  Latimer  moved  onto  the 
farm  in  question.  There  were  two  houses 
on  said  farm.  Lewis  Latimer  continued  to 
keep  hoase  in  one  of  the  houses,  hiring  a 
housekeeper.  Lewis  Latimer  was  then  well 
advanced  la  years,  uaable  to  perform  hard 
labor,  and  James  took  charge  of  the  man- 
agemeat  of  the  farm,  made  some  Improve- 
ments thereon  from  year  to  year,  and  kept 
the  farm  in  good  condition  and  repair  until 
September,  18d4,  when  the  deed  in  question 
was  executed.  It  Is  a  fair  assumption  from 
the  evidence  In  this  case  that  there  was  an 
Implied  uaderstanding,  during  all  this  time, 
between  Lewis  Latimer  and  bis  son,  James 
A.  Latimer,  that  James  was  ultimately  to 
have  the  farm.  The  matter  was  spoken  of 
between  tbem  on  several  occasions.  On  or 
about  the  Ist  day  of  September,  18di,  the 
question  of  sinking  a  well  upon  the  farm 
was  discussed  between  Lewis  Latimer  and 
his  son,  James.  James  said,  in  snbstance, 
to  his  father,  that  he  was  unwllllag  to  sink 
the  well,  and  pay  for  it,  without  knowing 
who  was  to  have  the  farm.  The  talk  be- 
tween them  upon  that  subject  led  to  the 
conclusion  that  Lewis  Latimer  would  exe- 
cute a  will,  or  some  paper,  which  would  se- 
cure the  farm  to  James  A.  Latimer  at  the 
time  of  his  (Lewis')  death,  and  it  was  agreed 
that  Woodruff  A.  Morey,  then  living  in  Mar- 
seilles, Lasalle  couaty,  should  be  procured 
to  come  out  to  the  farm  and  make  the  nec- 
essary papers.  Mr.  Morey  had  formerly 
lived  and  grown  up  In  the  neighborhood 
where  Lewis  Latimer  lived,  and  they  were 
well  acquainted  with  each  other.  In  pursu- 
ance of  that  understanding,  James  A.  Lat- 
imer, on  or  about  September  20,  1894,  called 
upon  Woodruff  A.  Morey  at  his  place  of  busi- 
ness In  Marseilles,  and  arranged  with  him 


to  come  to  the  residence  of  Lewis  Latimer, 
and  make  the  necessary  papers.  On  Sep- 
tember 21,  IS&i,  said  Morey  came  to  the 
home  of  Lewis  Latimer  and  prepared  a  deed, 
which  was  executed  by  Lewis  Latimer,  and 
properly  acknowledged.  After  the  execu- 
tion of  said  deed  the  grantor,  Lewis  Latimer, 
handed  the  same  to  Morey,  saying,  'I  want 
you  to  take  that  deed  and  keep  it,  and  after 
my  decease  to  deliver  it  to  James  Latimer.' 
Thereafter  James  A.  Latimer  and  I^ewls  Lat- 
imer continued  to  live  upon  said  farm,  as 
theretofore,  oat^  March  IS,  1895,  when 
James  A.  Latimer  died,  leaving  a  widow  and 
several  children,  who  contlnned  to  live  upon 
the  farm,  Lewis  Latimer  making  bis  home 
with  the  widow  trntll  August  30,  1895,  at 
which  time  Lewis  Latimer,  witb  some  mem- 
bers of  the  family,  were  visiting  his  grand- 
son, Arthur  Latimer,  In  Marseilles.  While 
there,  Mrs.  Flint,  who  was  living  In  Chicago, 
one  of  the  daughters  of  Lewis  l4Ltimer,  came, 
and  an  arrangement  was  made  between 
Lewis  Latimer,  and  the  widow  of  James, 
and  Mrs.  Fllal^  that  Lewis  Latimer  should 
return  to  Chicago  with  Mrs.  Flint  for  the 
purpose  of  a  visit,  with  an  nnderstanding  be- 
tween all  parties  that  at  the  end  of  two  weeks 
some  member  of  the  family  of  the  widow  of 
James  Latimer  should  go  to  Chicago,  and 
return  with  said  Lewis  Latimer.  At  the 
end  of  two  weeks  the  said  Arthur  Latimer 
went  to  Chicago  after  his  graadfather,  Lew- 
Is  Latimer.  At  that  time  Lewis  Latimer 
was  sick,  or  aot  well,  aad  did  aot  return  to 
Lasalle  county,  and  has  not  since  returned, 
and  has  refused  to  return.  On  September 
6,  1895,  Lewis  Latimer  executed  and  ac- 
knowledged in  due  form  of  law  a  deed  to 
appellants,  Catherine  A.  Earing  et  al.  On 
the  25th  day  of  February,  1896,  the  biU  hi 
this  case  was  filed,  seeking  to  set  aside  the 
aforesaid  deed  to  James  Latimer,  and  have 
the  same  declared  null  and  void,  on  the 
ground  that  the  same  was  procured  by  the 
fraud  and  undue  Infiuence  of  said  James  A. 
Latimer,  deceased.  The  complainants  Cath- 
erine A.  Baring  and  Bunioe  A.  Flint  are  the 
daughters  of  aald  Lewis  Latimer,  and  the 
same  that  were  bound  out  by  him  about  the 
year  1845,  In  the  state  of  New  York,  as  afore- 
said, and  since  they  were  so  bouad  oat 
have  aever  been  members  of,  nor  lived  in, 
the  family  of  their  father,  Lewis  Latimer. 
They  grew  to  womanhood  In  the  state  of 
New  York,  and  ultimately  married,  and  are 
now  living,— Eunice  A.  Flint  In  the  city  of 
Chicago,  and  Catherine  A.  Earing  in  the 
county  of  Livingston." 

Upon  a  hearing  the  court  found  the  equi- 
ties of  the  cause  with  the  defendants;  that 
the  deed  in  question  to  James  A.  Latimer 
was  the  deed  of  the  complainant  Lewis  Lat- 
imer; that  it  was  aot  obtained  by  fraud  or 
nndae  influence,  and  was  duly  signed  and 
sealed  by  Lewis  Latimer,  and  delivered  by 
him  to  a  third  i>er6on  for  James  A.  Latimer. 
Complainants'  blU  waa  ordered  to  be  dis- 
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missed,  at  their  costs.  From  this  decree  dis- 
missing the  bill  for  want  of  eqaity,  appel- 
lants appeal  to  this  court 

Olark  &  Clark  and  Trainer  ft  Browne,  for 
app^ants.   Brever  ft  Strawn,  for  appellees, 

PHILLIPS,  J.  (after  stating  the  facta).  It 
is  urged  by  appellants  that  the  decree  of 
the  circuit  court  dismissing  the  bill  in  this 
case  for  want  of  equity  should  be  rerersed, 
for  the  reason  that  the  deed  In  question  was 
obtained  by  fraud  and  undue  Influence  on 
the  part  of  the  grantee;  that  snch  deed  iras 
never  operative,  for  the  reason  that  It  was 
not  delivered;  and  that  it  was  a  testamentary 
devise,  and  void,  not  having  been  attested 
as  the  statute  directs;  and  for  the  reason 
It  was  to  be  In  force  from  and  after  the  de- 
cease of  the  grantor,  and  not  before.  The 
questions  as  to  whether  or  not  the  deed  was 
obtained  by  fraud  and  undue  Influence,  and 
whether  or  not  It  was  ever  legally  delivered, 
are  questions  of  fact,  which  must  be  deter- 
mined from  the  record  presented  to  us.  The 
son,  who  was  the  grantee  in  this  deed,  lived 
on  the  farm  with  his  father,  who  was  ad- 
vanced In  years,  and  unable  to  perform  hard 
labor,  which  necessitated  that  the  son  take 
the  charge  and  management  of  the  farm 
from  year  to  year,  which  he  did  do  for  a 
number  of  years.  The  son  was  the  only 
member  of  the  family  who  resided  with  his 
father,  and  it  appears  from  the  record  that 
about  the  time  some  improvements  were  nec- 
essary the  subject  as  to  the  future  owner- 
ship of  the  farm  was  talked  of  between  the 
fatiier  and  son,  as  It  had  been  on  a  number 
of  occasions  before.  The  father  expressed 
a  desire  to  make  such  provision  as  wonld 
insure  his  son  the  future  ownership  of  this 
land,  and  expressed  a  desire  to  execute  a 
win,  or  some  paper,  which  would  accomplish 
such  result  An  old  friend  and  acquaintance 
of  the  family,  who  was  a  notary  public  and 
banker  of  Marseilles,  was  solicited  to  come 
to  the  farm,  and  prepare  the  necessary  pa- 
pers. On  September  21,  18&t,— the  date  of 
the  deed  In  controversy,— In  pursuance  of 
this  invitation,  he  went  to  the  farm,  and  was 
told  by  Lewis  Latimer,  the  grantor,  that  he 
desired  to  arrange  his  matters  In  auch  shape 
thfere  would  be  no  trouble  over  his  property 
after  his  death.  Upon  being  asked  If  he 
desired  to  make  a  will,  he  said  he  thought 
he  did.  Upon  being  informed  by  the  notary 
that  witnesses  would  be  necessary  to  a  will, 
and.  In  reply  to  an  inquiry  of  Lewis  Latimer 
as  to  whether  any  expense  would  be  Incurred 
in  the  transaction  after  his  death,  receiving 
the  information  that  -  expense  of  probation 
of  the  win  and  administration  would  be  nec- 
essary, he  then  declared  he  desired  to  arrange 
the  matter  In  some  other  way.  He  was 
told  the  only  other  method  would  be  to 
make  a  deed,  with  a  proviso  that  he  should 
have  the  control  and  use  of  the  property  so 
long  aa  be  lived,  and  that  the.  deed  should 


not  take  effect  until  after  his  decease.  To 
this  he  expressed  his  satisfaction,  and  said 
that  was  the  way  he  wanted  It,  at  the  same 
time  suggesting  that  he  desired  each  of  his 
daughters  to  have  the  sum  of  $1,000,  saying 
that  he  believed  that  was  all  they  were  en- 
titled to.  Upon  the  suggestion  by  the  notary 
that  he  had  considerable  personal  property 
out  of  which  this  might  be  paid,  he  responded 
that  he  did  not  have  very  much,  and  desired 
his  son,  James,  to  have  that,  and  to  pay 
to  each  of  his  daughters  the  sum  of  $1,000. 
The  deed  was  then  prepared  by  the  notary 
in  the  ordinary  form,  containing  the  descrip- 
tion of  the  land  and  the  following  clause: 
"This  conveyance  to  be  In  force  from  and  af- 
ter my  decease,  and  not  before."  Also  the 
further  clause:  "The  said  James  A.  Latimer 
to  have  all  of  my  personal  estate,  and  to  pay 
to  each  of  my  daughters,  Catherine  A.  Ear- 
ing and  Eunice  A.  Flint  the  sum  of  one 
thousand  dollars  ($1,000)  after  my  decease." 
The  notary  having  been  furnished,  from  other 
papers,  the  description  of  the  lands,  the 
deed  was  prepared,  and  read  over  to  the 
grantor,  and  he  was  asked  If  that  was  the 
way  he  desired  it  The  grantor  then  signed 
the  deed,  and  directed  the  notary  as  follows; 
"I  want  you  to  take  that  deed,  and  keep  It 
and  after  my  decease  to  deliver  It  to  James 
I^atlmer."  Something  was  said  regarding  a 
consideration,  whereupon  the  son,  James  Lat- 
imer, in  the  presence  of  the  notary,  gave  to 
his  father  a  silver  dollar,  which  the  old 
gentleman  laughingly  took,  making  some  Joc- 
ular remark.  The  deed  was  taken  and  re- 
tained by  the  notary  public  upon  the  sug- 
gestion and  request  of  the  grantor,  as  above 
stated,  Lewis  Latimer  remarking  at  the  same 
time  that  the  notary,  being  a  banker,  had  a 
safe  place  or  vault  In  which  to  keep  It  With- 
in less  than-  one  year  after  the  execution  of 
this  deed  and  Its  delivery  to  Morey,  James 
A.  Latimer,  the  grantee,  died,  leaving  his 
widow  and  children,  the  appellees  In  this 
case.  Prior  to  his  death  he  had  made  some 
improvements  on  the  farm.  He  sunk  a  well 
at  an  expense  of  about  $400,  besides  which 
he  had  furnished  lumber,  assisted  In  the 
work,  and  boarded  the  men  and  teams  for 
a  number  of  months  while  they  were  en- 
gaged In  the  work.  At  the  time  of  his  death 
the  work  of  boring  the  well  was  not  com- 
pleted, and  the  widow  of  James  Latimer  in- 
quired of  Lewis  Latimer,  who  had  contin- 
ued to  live  with  his  son  and  family  from  the 
time  of  the  execution  of  the  deed  until  the 
death  of  the  son,  whether  or  not  she  should 
continue  the  work.  His  answer  was,  "Of 
course,"  remarking  at  the  same  time  that 
the  farm  would  be  hers  and  the  children's 
some  time,  and  stating  further  that  he  de- 
sired her  to  take  care  of  him,  and  that  he 
wished  the  best  of  care.  Before  .Tames  Lati- 
mer died,  he  bad  borrowed  $97  from  his 
father  to  make  payment  of  some  expenses 
on  this  well.  This  amount  the  father,  after 
the  death  of  James  Latimer,  collected  from 
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Mrs.  James  Latimer.  Lewis  Latimer,  as  ap- 
pears from  this  record,  also  told  a  number 
of  persous  that  he  expected  to  remain  upon 
the  farm  where  his  danghter-in-law  and  her 
children,  the  appellees,  were,  where  he  had 
the  best  of  care,  and  that  the  farm  wonM  be 
theirs  some  time.  He  also  said  he  intended 
to  leave'  things  as  he  and  his  son  had  ar- 
ranged them,— that  all  he  wanted  was  his 
living.  Some  few  months  after  the  death 
of  James  Latimer,  however,  Lewis  Latimer 
went  to  Chicago  on  a  visit  to  one  of  bis 
danghters,  and,  after  remaining  a  number 
of  months,  be  executed  to  his  two  daughters 
the  deed  mentioned  in  the  statement  herein, 
attempting,  apparently,  to  revoke  the  deed 
which  he  had  made  to  James  Latimer. 

A  careful  consideration  of  all  of  this  evi- 
dence falls  to  convince  ns  that  the  deed  to 
James  Latimer  was  obtained  b;  fraud  or  any 
undue  Influence  on  his  part.  On  the  contrary, 
It  seems  to  have  been  by  premeditatloh  and 
desire  of  the  grantor  that  the  property  In 
question  should  be  so  disposed  of.  The  evi- 
dence In  this  record  convinces  us  that  his  in- 
tention was  fully  carried  out  by  the  notary 
public  who  prepared  the  deed  at  bis  sugges- 
tion, he  reserving  to  himself  a  life  estate, 
and  giving  to  his  son,  James  Latimer,  the 
fee.  AH  of  the  facts  connected  with  the 
execution  by  and  turning  over  of  this  deed 
to  the  notary  public,  who  was  a  banker,  to 
be  kept  by  him  in  his  safe  or  vault,  with  di- 
rections to  be  delivered  to  the  grantee  upon 
the  death  of  the  grantor,  are  conclusive,  in 
law,  of  the  delivery  of  this  deed.  The  rule 
Is  well  established  In  this  state  that  if  the 
grantor,  by  his  act  of  delivery,  loses  all  con- 
trol over  the  instrument  by  which  the  gran- 
tee is  to  become  possessed  of  the  estate,  then 
there  Is  sufficient  delivery.  Bryan  v.  Wash, 
2  Gllman,  557;  Sbults  v.  Shults,  159  HI.  654, 
43  N.  K  800;  Gllne  v.  Jones,  111  HI.  563. 
The  question  Is  to  be  determined  largely  by 
the  Intention  of  the  grantor,  which  may  be 
ascertained  by  his  acts  and  declarations,  and 
by  the  (^rcumstances  attending  the  execution 
of  the  deed  and  Its  delivery  to  a  third  party. 
Masterson  v.  Cheek,  23  lU.  72;  Walker  v. 
Walker,  42  HI.  311;  Byars  v.  Spencer,  101  111. 
429.  In  the  latter  case  it  was  said  (page 
433):  •*The  question  as  to  what  acts  are  nec- 
essary to  constitute  a  sufficient  delivery  to 
render  a  deed  operative  and  to  pass  the  title 
to  the  land,  has  been  the  subject  of  much 
discussion  in  this  court  •  •  •  It  may  be 
delivered  to  the  grantee  or  to  his  agent.  Nor 
is  any  particular  form  or  ceremony  necessary 
to  constitute  a  sufficient  delivery.  It  may 
be  by  acts  or  words,  or  both,  or  by  one  with- 
out the  other,  but  what  is  said  or  done  must 
clearly  manifest  the  Intention  of  the  grantor 
and  of  the  grantee  that  the  deed  shall  at  once 
become  operative  to  pass  the  title  to  the  land 
conveyed,  and  that  the  grantor  loses  all  con- 
trol over  it."  In  this  case  it  was  attempted 
on  the  part  of  the  grantor,  Lewis  Latimer,  to 
make  a  voluntary  eetUement  or  disposition 


of  his  property.  The  law  makes  stronger 
presumptions  upon  the  question  of  delivery 
in  a  case  of  such  character.  Such  settle- 
ments, fairly  made,  are  binding  on  the  gran- 
tor. Reed  v.  Douthit,  62  III  348;  Walker  v. 
Walker,  supra;  Cline  v.  Jones,  supra;  Shults 
V.  Shults,  supra.  In  all  such  cases,  however, 
the  intention  of  the  grantor  la  the  controlling 
element.  From  the  evidence  presented,  in 
this  record  there  can  be  no  question  but  the 
grantor,  Lewis  Latimer,  intended  to  make  a 
voluntary  settlement,— to  devise  or  deed  the 
land  in  question  to  his  son.  He  first  had  in 
mind  the  pr^aratlon  of  a  wlQ,  and  after- 
wards desired  the  execution  of  the  deed  in 
question.  Upon  the  execution  of  this  deed  a 
delivery  of  it  was  made  to  a  third  person, 
with  certain  directions  as  to  Its  delivery 
after  his  death,  which  was  sufficient,  and  re- 
sulted In  the  grantor  losing  all  control  over 
the  instrument.  We  hold,  therefore,  there 
was  DO  fraud  or  undue  influence  in  the  pro- 
curement of  this  deed,  but  it  was  the  delib- 
erate and  voluntary  act  and  intention  of  the 
grantor.  We  hold,  also,  there  was  a  suffi- 
cient delivery  of  the  deed  to  pass  the  title 
to  the  grantee. 

The  third  reason  urged  by  appellants  for 
it  reversal  of  the  decree  in  this  cause  Is  that 
the  deed  in  question  was  but  a  testamentary 
devise,  and  contained  a  clause  to  the  effect 
that  it  was  to  be  in  force  from  and  after  the 
decease  of  the  grantor,  and  not  before,  and 
that  it  was,  therefore,  void.  This  involves  a 
question  of  law,  only.  Under  the  statutes 
of  this  state  Uvery  of  seisin  Is  abolished.  At 
common  law  a  freehold  estate  could  not  be 
created  to  commence  in  futuro,  except  where 
tiiere  was  a  particular  estate  to  support  it  as 
a  remainder.  This  was  because  a  charter  of 
feoffment  was  the  only  common-law  instru- 
ment for  the  conveyance  of  a  freehold,  and 
a  feoffment  was  void  without  livery  of  seisin, 
and  that  ceremony  was  necessarily  perform- 
ed presently.  In  this  state,  by  the  act  of 
1827.  livery  of  seisin  was  abolished,  and  it 
was  provided,  in  substance,  that  every  deed 
or  other  conveyance  should  be  sufficient  with- 
out livery  of  seisin  for  conveying  or  trans- 
ferring lands,  so  as  absolutely  and  fully  to 
vest  in  every  donee,  grantee,  bargainee,  or 
purchaser  of  such  estate  or  estates  as  should 
be  specified  In  the  deed  or  other  conveyance. 
Since  the  act  of  the  legislature  of  this  state 
abolishing  livery  of  seisin,  the  question  as  to 
whether  or  not  a  deed  of  conveyance  reserv- 
ing to  the  grantor  a  life  estate,  and  glving- 
and  granting  to  the  grantee  an  estate  In  fee, 
fs  a  testamentary  devise,  has  been  frequently 
presented.  The  rule  Is  well  established,  a 
conveyance  of  real  estate,  delivered,  but  not 
to  take  effect  or  to  be  recorded  until  the 
death  of  the  grantee.  Is  good  and  valid  with- 
out the  creation  of  an  Intermediate  estate  to 
support  it,  and  such  an  instrument  cannot 
be  held  to  be  one  in  the  nature  of  a  testa- 
mentary devise  or  disposition  of  the  propt- 
er^.  Harshbarger  v.  Carroll,  163  Hi.  6B6,  45 
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N.  E.  565;  Shackelton  v.  Sebree,  86  III.  616; 
Vinson  y.  Vinson,  4  HI.  App.  138;  Calef  T. 
Parsons,  48  IlL  App.  253;  Gelding  v.  Gold- 
Ing's  Adm'r,  24  Ala.  122;  GiUham  r.  Mustin, 
42  Ala.  365;  Elmore  v.  Mustin.  28  Ala.  309; 
Bryant  v.  Bradley,  16  Conn.  474;  Wall  v. 
Wall,  30  Miss.  91;  Gamming  t.  Gumming, 
3  Oa.  468.  Ja  the  case  of  Shackelton  t.  Se- 
bree, supra,  the  question  was  fairly  present- 
ed to  this  court  by  a  clause  reading,  "This 
deed  not  to  take  effect  until  after  my  decease, 
—not  to  be  recorded  until  after  my  decease." 
The"  deed  was  properly  executed  and  deliv- 
ered. There,  as  here,  the  contention  waa 
urged  that  the  deed  was  in  the  nature  of  a 
testamentary  devise,  and  as  such  was  not  so 
executed  and  authenticated  as  to  become 
operative  and  valid.  In  disposing  of  that 
contention  it  was  said  (page  619):  "Was  this 
deed  void,  or  did  it  operate  to  convey  the  fee 
at  the  death  of  the  grantor?  Had  he  con- 
veyed a  life  estate  to  another,  or  had  be  con- 
veyed to  another  to  bold  In  trust  for  him 
during  his  life,  then  It  would  have  been  free 
from  all  doubt;  or  had  he,  in  the  same  in- 
strnm^t,  reserved  a  life  ratate  to  himself, 
we  apprehend  that  It  will  be  conceded  that 
the  title  would  have  passed  to  the  grantee; 
*  *  *  and,  bad  be  expressly  reserved  in 
this  deed  a  life  estate,  be  would  have  held  in 
the  same  manner.  If,  then.  In  either  of  these 
cases  the  grantor  could  thus  hold  the  title 
necessary  to  support  a  remainder,  why  not 
when,  by  operation  of  law  and  construction 
of  the  deed,  be  holds  a  life  estate  In  legal 
effect  tbe  same?  We  are  unable  to  perceive 
any  reason  in  law  or  In  fact."  And  further: 
"Here  tbe  remainder-man  was  in  being,  nam- 
ed as  grantee,  and  no  reason  Is  seen,  since 
livery  of  seisin  has  been  abolished,  why  the 
fee  in  remainder  did  not  vest  on  the  delivery 
of  the  deed,  which  has  been  adopted  as  a 
substitute  for  livery."  In  Witham  v.  Broon- 
er,  63  HI.  344,  it  was  said  (page  346):  "Liv- 
ery of  seisin  is  abolished  by  the  first  section 
of  the  conveyance  act,  and  the  title  Is  there- 
by absolutely  vested  In  tbe  donee,  grantee, 
bargainee,  etc.,  independently  of  the  statute 
of  uses.  Hence,  under  this  statute,  a  deed 
in  tbe  form  of  a  bargain  and  sale  must  be 
regarded  as  having  the  force  and  effect  of  a 
feoffment,  and  under  the  statute  of  uses  a 
feoffment  to  A.,  for  the  use  of  or  in  trust  for 
B.,  would  pass  the  legal  title  to  B.  In  a  deed 
purely  of  bargain  and  sale,  Independently  of 
the  first  section  of  the  conveyance  act,  the 
rule  would  be  different,  and  the  title  would 
vrat  in  the  bargainee.  Without  the  first  sec- 
tion, the  legal  title  would  be  in  the  trustee  in 
this  case;  but,  as  the  trust  was  a  passive 
one,  the  deed  operated  as  a  feoffment  would 
at  the  common  law,  and  vested  the  legal  title 
in  the  ceetuls  que  trustent  by  virtue  of  the 
statute  of  uses.  Thus  the  statute  executes 
itself.  It  conveys  the  possession  to  the  use 
and  transfers  the  use  to  the  possession,  and 
by  force  of  the  statute  the  cestuis  que  trus- 
tent bad  the  lawful  seisin,  estate,  and  pos-  I 


session."  It  Is  apparent,  therefore,  that  the 
deed  in  question  was  not  a  testamentary 
devise,  for  the  reason  It  was  to  be  In  force 
and  effect  after  the  decease  of  the  grantor, 
and  conveyed  to  tbe  grantee  the  fee  based 
upon  a  life  estate.  The  decree  of  the  circuit 
court  of  Lasalle  county  dismissing  appellants* 
bin  for  want  of  eqnlty  Is  affirmed.  Decree 
affirmed* 


(174  111.  466) 

CBIOHFIELD  et  aL  v.  BEBMUDEZ  AS- 
PHALT PAVING  CO. 

(Supmne  Court  of  Illinois.   Oct.  24,  1898.) 

CUKTKAOTS  — FOBLIO  POLIOT  —  INFLUBNCINO  ClTT 
LlOML^TIOK— PAVIXa  COXTBAOTS— COX- 
SIDBIUTION— VaLIDITT  — ApPSAL. 

1.  Defendant  company  employed  plaintiffs  as 
its  agents  "to  solicit  and  promote*'  the  asphalt- 
paving  business  in  Chicago.  The  consideration 
was  a  small  montfalr  salary,  and  a  commission 
on  contracts  Becnreo,  which  ia  fact  amounted 
to  10  times  the  salary.  The  contracts  for  pav- 
ing were  to  be  confined  to  Chicago,  and  were 
to  be  made  with  said  city.  It  appeared  infer- 
entially  from  the  contract  that  the  procuring 
of  the  passage  of  ordinances  for  paving  streets 
was  to  be  a  part  of  plaintiffs'  duties.  Plain- 
tiffs were  to  bear  ail  incidental  expenses  in 

firomoting  the  work,  and  "in  aiding  and  assist- 
ag  in  the  election  of  offlciala,  or  in  any  other 
matter  pertaining  to  the  promotion  of  asphalt 
paving."  When  a  street  is  to  be  paved  in 
Chicago,  an  ordinance  for  the  improvement 
must  first  be  passed,  and  objections  may  be 
filed  later  to  tne  commissioners'  report  as  to 
the  coat  of  the  improvement  and  the  amount  of 
assessments,  by  interested  landowners;  and 
the  contracts  must  be  let  to  the  lowest  bidder, 
after  advertising  for  bids,  except  that  a  con- 
tract may  be  entered  into  without  advertising 
for  bids  where  two-thirds  of  the  common  coun- 
cil so  vote.  BM,  that  the  contract  was  void, 
as  against  public  pcdicy,  since  in  effect  a  con- 
tract to  solldt,  by  the  exercise  of  influence  and 
other  means,  the  passage  of  ordinances  and 
the  letting  of  contracts  ^  the  members  of  the 
common  council, 

2.  The  rule  wMch  makes  void  a  contract  for 
a  contingent  compensation  for  obtaining  leg- 
islation applies  to  tbe  common  council  of  a 
city-  as  well  as  to  the  legislature  of  a  state. 

3.  A  promise  to  solicit  and  promote  the  aa- 
phalt-paving  business  in  a  certain  dty,  and  to 
Dear  all  expenses  "in  aiding  and  assisting  in 
the  election  of  officials,  or  In  any  other  mat- 
ter pertaining  to  tbe  promotion  of  asphalt  pav- 
ing." in  consideration  of  a  certain  sum  per 
mouth,  and  a  commission  contingent  on  the 
paving  contracts  secured,  is  entire  and  indi- 
visible, so  that  the  Illegal  part  in  regard  to 
influencing  city  officers,  makes  the  entire  con- 
tract void. 

4.  On  an  issue  whether  an  executed  contract 
Is  void  as  against  public  policy,  it  is  immateri- 
al whether  anything  improper  waa  done  or  was 
designed  to  be  dtme  thereunder  Iqr  the  party 
seeking  to  enforce  it. 

5.  The  objection  that  a  contract  Is  void  as 
against  public  policy  may  be  urged  on  appeal, 
though  not  raised  In  the  pleadings  or  in  the 
trial  court. 

Appeal  from  appellate  court,  First  district 
Action  by  George  W.  Orlchfleld  and  others 
against  the  Bermudez  Asphalt  Paring  Com- 
pany. From  a  Judgment  of  tbe  appellate 
court  (62  lU.  App.  221)  reversing  a  Judgment 
for  plaintiffs,  plaintiffs  appeaL  Affirmed. 
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Tbis  Is  an  action  In  assnmpsit,  brougbt  by 
the  appellants  against  the  appellee  company 
to  recover  compensation  claimed  to  have  been 
earned  by  them  under  the  agreement,  dated 
April  17,  1894,  hereinafter  set  forth.  Tbi 
declaration  consisted  of  the  common  counts, 
with  an  affidavit  of  claim.  Attacked  to  the 
common  counts  was  a  copy  of  the  Bald  agree- 
ment or  contract.  The  appellee  pleaded  the 
general  Issue.  The  contract  In  qneBtlon  was 
Introduced  In  evidence.  Witnesses  were  ex- 
amined. The  trial  took  place  before  the 
court  and  jury.  The  iary  found  the  iBsnes 
for  the  plaintiffs  below,  and  assessed  their 
damages  at  $5,115.41.  Motion  fctr  new  trial 
was  entered,  and,  plalntUfs  having  remitted 
the  sum  of  9489.27  from  the  amount  of  the 
verdict,  Uie  motion  for  new  trial  was  av&- 
ruled,  also  a  motion  In  arrest  of  Judgment 
was  overruled,  and  Judgment  was  rendered 
iqran  the  verdict  for  the  sum  of  94.6!26J4 
and  costs.  An  appeal  was  taken  from  this 
Judgment  to  the  appellate  court  The  appel- 
late court  has  reversed  the  Judgment  of  the 
superior  court  of  Oook  county,  where  the 
cause  was  tried  below,  and  entered  Judgment 
in  favor  of  the  present  appellee,  the  defend* 
ant  In  the  trial  court,  and  the  appellant  In 
the  appellate  court  The  present  appeal  is 
prosecuted  frmn  such  Judgment  of  the  ap- 
pellate court  The  agreement  referred  to  Is 
as  follows:  'This  agreement,  made  and  en- 
tered Into  on  this  the  seventeenth  (17th)  day 
of  April,  1884,  by  and  between  the  Bermndes 
Asphalt-Paving  Company,  a  corporation  or- 
ganteed  under  the  laws  of  the  state  of  nil- 
nols,  with  principal  office  In  the  city  of  Chi- 
cago, party  of  the  first  part,  and  Oeorge  W. 
Crichfleld  and  W.  T.  8.  Crlchfleld,  of  the  dty 
of  Chicago,  county  of  Cook,  state  of  IlUnoIs, 
parttes  of  the  second  part,  wltnesseth:  That 
the  said  party  of  the  first  part  has  this  day 
contracted  to  emidoy  said  parUes  of  the  sec- 
ond part  as  its  agents  to  solicit  and  pnmwte 
tiie  asphalt-paving  business  In  the  city  of  Chi- 
cago, on  the  following  terms  and  conditions, 
to  wit:  Sec.  1.  This  agre^nent  is  to  the  ef- 
fect that  the  said  parties  of  the  second  part 
shall  be  and  continue  In  the  employ  oi  said 
party  of  the  first  part  as  its  agents  for  the 
purpose  of  promoting  the  asphalt-paving 
business  In  said  city  of  Chicago,  and  shall 
devote  their  whole  time,  attention,  and  beat 
energies  In  and  about  the  business  of  promot- 
ing asphalt  pavhig  In  said  city  of  Chicago, 
as  the  party  of  the  first  part  may  direct 
And  it  is  a  part  of  the  consideration  of  this 
agreement,  and  the  essence  of  the  same,  that 
the  said  parties  of  the  second ,  part  shall 
continue  In  the  employ  of  said  piuty  of  the 
first  part  for  and  during  a  period  of  not  less 
than  one  year  'from  date  hereof.  Sec.  2.  Said 
party  of  the  first  part  agrees  to  pay  to  said 
parties  of  the  second  part  the  sum  of  seven- 
teen and  one-half  cents  per  square  yard 
for  all  asphalt  paving  which  may  be  prranot- 
ed  by  them,  and  for  which  a  contract  or  con- 
tracts may  be  made  and  entered  Into  In  the 


<dty  of  Chicago,  and  said  party  ot  the  first 
part  shall  further  pay  to  said  partly  of  tb» 
second  part  one-half  (^0  the  excem  In  the 
prices  of  curb  or  of  the  combination  curb 
and  gutter  which  may  be  secured  by  said 
party  of  the  first  part  orcer  and  above '  Ute 
prices  at  ^ch  said  party  of  the  flnt  part 
sublet  the  same  to  contractors  of  curb  or 
combination  curb  and  gutter:  provided,  how- 
ever, that  any  work  which  may  be  promoted 
by  the  said  parties  of  the  second  part  and 
for  wht^  said  party  of  the  first  part  shall 
fall  to  secure  the  CMittact  then  no  payment 
for  said  wo  A  shall  be  made  by  said  party 
of  the  first  part:  provided,  further,  that  U 
said  party  of  the  first  part  shall  secure  the 
contracts  for  work  which  have  not  beoi  pro- 
moted by  them  or  by  their  agents,  then  and 
in  that  event  it  shall  be  their  duty  and  It  is 
hereby  agreed  that  they  will  pay  to  the  said 
parties  of  the  second  part  their  full  ctnnmls- 
sion  on  such  an  amount  at  such  work  aa  will 
equal  the  amount  of  work  which  mi^  have 
been  promoted  by  said  parties  of  the  second- 
part  and  for  which  contracts  were  not  se- 
cured by  said  party  of.  the  first  part;  It  be- 
ing the  true  meaning  and  Intentlott  of  this 
agreement  that  if  Bald  parties  of  the  secimd 
part  promote  a  given  amount  of  asphalt  pav- 
ing and  curb  and  gutter,  then  In  that  event 
th^  shall  be  paid  for  such  amount  of  work, 
provided  that  said  party  (tf  first  part 
shall  secure  contracts  for  said  amount  of 
work,  or  for  an  equal  amount  of  work. 
SeC'S.  The  payment  of  commissions  by  said 
party  of  tiie  first  part  to  said  parties  of  13ie 
second  part  shall  be  made  upon  the  basis  ot 
the  estimated  amount  of  work  for  each  ccm- 
tract  AB  imd  at  the  time  the  same  shall  be 
awarded  by  the  dty  at  Chicago;  and  when 
the  work  Is  actaall^  done,  and  the  amount 
of  work  Is  actually  ascertained,  a  final  set- 
tlement shall  then  be  made,  at  which  time. 
If  It  aiw«ars  that  the  contract  contained 
more  or  less  work  than  that  estimated,  set- 
tlement shall  be  made  accordingly  for  the  ac- 
tual amount  of  the  work,  when  finally  ascer- 
tained, and,  If  payment  for  a  greater  amount 
has  been  made,  the  said  parties  of  the  second 
pert  shall  refund  ttte  same,  and.  If  for  a  less 
amount  payment  shall  be  made  to  them  af>- 
cordlngly.  Sec;  4.  It  Is  further  understood 
and  agreed  that  said  party  of  the  first  part 
guaranties  to  the  said  parties  of  the  second 
part  the  following  sums  of  mmey,  to  wit: 
To  the  said  Oeoi^  W.  Crlchfield  the  sum 
of  one  hundred  ftnd  twenty  (1120.00)  dollars 
per  month,  and  to  the  said  W.  T.  S.  Cricti^ 
field  the  sum  of  eighty  (JSSOM!^  dtdlars  par 
month,  and  the  said  sums  of  money  shslL  be 
paid  to  thmn  monthly.  The  amount  herein 
guarantied  Is  to  be  deducted  from  comnUs- 
slons  payable  as  tii^  accrue,  but  said  guar- 
anty is  to  be  paid  at  all  events  as  herein  Btii»- 
ulated.  Nothing  shall  be  paid,  on  account 
of  percentage  for  work  promoted,  to  said  par^ 
ties  of  the  second  psrt,  until  the  amount  of 
work  promoted,  In  the  manner  herein  indl- 
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cated  and  at  the  price  herein  named,  shall 
exceed  the  sum  total  drawn  on  the  goaran- 
ties  herein  specified.  This  guaranty  shall 
constitute  a  lien  In  equity  on  any  work  for 
which  ordinances  shall  have  been  passed  pri- 
or to  the  17th  day  of  April,  1895.  Sec.  5.  It 
Is  further  understood  and  agreed  that  all  In- 
cidental expenses  and  trouble  which  said 
parties  of  the  second  part  may  Incur  in  pro- 
moting said  work,  or  In  aiding  and  assisting 
In  the  election  of  officials,  or  in  any  other 
matter  pertaining  to  the  promotion  of  asphalt 
paring  or  of  curb  and  gutter,  as  herein  specl- 
fled,  shall  be  borne  by  said  parties  of  the  sec- 
ond part.  It  Is  further  agreed  that  the  said 
parties  of  the  second  part  shall  promote  all 
the  paving  herein  provided  for  In  Bermudea 
asphalt,  or  for  any  other  material  which  may 
be  directed  by  said  party  of  the  first  part 
In  witness  whereof,  said  parties  have  hereun- 
to set  their  hands  and  seals  this  the  seven- 
teenth (17th)  day  of  April,  1894,  executed  In 
triplicate.  B^mndez  Asphalt  Paving  Oo.,  by 
-Francis  Agnew,  President  [Bermudez  As- 
phalt Paving  Oa  Seal.]  George  W.  Crlch- 
fleld.  W.  T.  S.  CrlchfieM.  Attest:  John  P. 
Agnew,  Secretary.  Wltnen  to  all  signatures: 
Jaa.  B.  B.  Van  deave.** 

Prentiss,  Hall  St  Oregg  and  Sbope,  Mathls, 
Barrett  &  Bogem  (Simeon  P.  Sbope,  of  coun- 
sel), for  appellants.  Gurle;  &  Wood  and 
Wm.  J.  DodUb,  for  appellee. 

MAGBT7DBR,  J.  (after  Stating  the  facts). 
The  appellate  court  reversed  the  Judgment 
of  the  court  below  upon  the  ground  that  the 
agreement  sued  on  in  this  cause  was  against 
public  policy  and  void,  and  that,  therefore, 
the  appellants  were  Hot  entitled  to  recover 
upon  the  same.  The  only  question  which 
we  deem  ft  necessary  to  discuss  In  the  case 
Is  whether  the  contract  sued  on  la  such  a 
contract  as  the  courts  will  refuse  to  enforce. 
If  it  Is  a  contract  which  Is  against  public 
policy,  the  maxim,  "Ex  turpi  causa  non  oritur 
actio,"  apptlea 

1.  A  careful  examination  of  the  contract 
leads  to  the  conclusion  that  the  appellants 
entered  into  the  service  of  the  appellee  as 
lobbyists,  or.  In  the  language  of  some  of  the 
cases,  as  "log  rollers."  The  contract  recites 
that  the  appellee  company  had  on  the  day 
of  Its  date  contracted  to  employ  appellants 
as  Its  agents  to  "solicit  and  promote"  the 
asphalt-paving  business  In  the  city  of  Chi- 
cago, on  certain  terms  and  conditions  therein 
named.  Section  1  provides  that  the  appel- 
lants are  to  continue  In  the  employ  of  the 
appellee  as  Its  agents  for  the  purpose  of  pro- 
moting the  'asphalt- paving  business  In  the 
city  of  Chicago,  and  shall  devote  their  whole 
time,  attention,  and  best  energies  In  and 
about  such  business  as  the  appellee  may  di- 
rect, and  that  the  appellants  shall  continue 
in  such  employ  for  and  during  a  period  of 
not  less  than  one  year  from  April  17,  1894. 
S^lon  2  provides  that  the  appellee  shall  pay 


the  appellants  17^^  cents  per  square  yard  for 
all  asphalt  paving  which  may  be  promoted  by 
them,  and  for  which  a  contract  or  contracts 
may  be  made  and  entered  into  In  the  city  of 
Chicago,  and  shall  further  pay  them  one-half 
of  the  excess  In  the  prices  of  curb,  etc.,  as 
stated  in  the  agreement  This  section  shows 
clearly  that  the  amount  therein  agreed  to  be 
paid  was  only  to  be  paid  for  paving  for  which 
contracts  should  be  entered  Into  in  the  city 
of  Chicago.  The  contracts  to  be  made  and 
the  paving  to  be  done  were,  by  the  terms  of 
the  agreement  to  be  confined  to  the  city  of 
Chicago.  The  first  proviso  to  section  2  Is 
to  the  effect  that  as  to  any  work  which  may 
be  "promoted"  by  the  appellants,  and  for 
which  the  appellee  shall  fall  to  secure  a  con- 
tract no  payment  shall  be  made  by  the  ap' 
pellee.  It  thus  appears  that  the  compensa- 
tion agreed  to  be  paid  by  section  2  was  con- 
tingent upon  the  obtaining  of  the  contract  or 
contracts  for  paving  to)m  the  city  of  Chicago 
Section  2  further  provides  that,  if  the  appel- 
lants "promote"  a  given  amount  of  asphalt 
paving  and  curb  and  gutter,  then  In  that 
event  they  shall  be  paid  for  such  amount  oi 
work,  provided  the  appellee  shall  secure  con- 
tracts for  said  amount  of  work,  or  for  aa 
equal  amount  of  work.  This  latter  pro- 
vision also  shows  that  the  compensation 
agreed  to  be  paid  by  section  2  was  depend- 
ent upon  the  contingency  that  the  appellee 
should  secure  the  paving  contracts  In  the  city 
of  Chicago.  Section  3  shows  that  the  con- 
tracts referred  to  were  not  only  to  be  made 
In  the  city  of  Chicago,  but  were  to  be  made 
by  the  city  of  Chicago  with  the  appellee.  The 
language  of  section  3  Is,  "The  payment  of 
commissions  by  said  party  of  the  first  part 
to  said  parties  of  the  second  part  shall  be 
made  upon  the  basis  of  the  estimated  amount 
of  work  for  each  contract  as  and  at  the  time 
the  same  shall  be  awarded  by  the  city  of 
Chicago,"  etc.  Contracts  for  paving  made 
with  the  city  of  Chicago  would  necessarily 
be  for  the  paving  of  public  streets  or  alleys. 
The  contract  In  question  Is  therefore  one 
which  requires  the  appellants  to  "solicit  and 
promote"  contracts  between  the  appellee  and 
the  city  of  Chicago  for  the  paving  of  the 
public  streets  and  alleys  of  the  city.  By  the 
terms  of  section  4,  appellee  guaranties  to  the 
appellant  George  W.  Crichfleld  the  sum  of 
$120  per  month,  and  to  the  appellant  W.  T. 
S.  Crichfield  the  sum  of  fSO  per  month,  and 
agrees  that  said  sums  of  money  shall  be  paid 
to  them  monthly.  Section  4  provides  that 
the  guaranty  therein  referred  to  shall  con- 
stitute a  Hen  In  equity  on  any  work  for  which 
ordinances  shall  have  been  passed  prior  to 
the  17th  day  of  April,  1895.  It  thus  appears 
from  the  language  of  the  contract  Itself  that 
a  part  of  the  duty  of  the  appellants  wna  to 
procure  the  passage  of  ordinances  providing 
for  the  paving  of  the  public  streets  and  al- 
leys. Section  5  of  the  contract  Is  as  follows: 
"If  Is  further  understood  and  agreed  that  all 
Incidental  expenses  and  trouble  which  said 
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parties  of  the  secoad  pt^rt  [appellants]  may 
Incur  In  promoting  said  work,  or  In  aiding 
and  assisting  in  tbe  election  of  officials,  or 
in  any  other  matter  pertaining  to  the  promo- 
tion of  asphalt  parhig  or  of  curb  and  gutter, 
as  herein  speclfled,  shall  be  borne  by  the 
parties  of  the  second  part  [appellants]."  By 
section  6  "it  Is  further  agreed  that  the  ap- 
pellants shall  promote  all  the  paving  therein 
provided  for  In  Bermudez  asphalt,  or  for  any 
other  material  which  may  be  directed  by 
said  party  of  the  first  part  [appellee]." 

In  order  to  understand  the  precise  nature  of 
the  services  agreed  to  be  performed  under 
the  contract  in  question,  it  will  be  necessary 
to  refer  briefly  to  some  of  the  provisions  of 
article  9  of  the  city  and  village  act  When 
a  public  street  Is  to  be  Improved  by  the 
paving  thereof  In  the  city  of  Chicago,  the 
first  step  is  the  passage  by  the  common  coun- 
cil of  the  city  of  an  ordinance  for  the  im- 
provement The  council  then  appoints  three 
of  Its  members,  or  three  other  competent 
persons,  to  estimate  the  cost  of  the  improve- 
ment contemplated;  such  persons  to  report 
the  same  in  writing  to  the  council.  When 
such  report  Is  made,  and  approved  by  the 
council,  the  council  may  order  a  petition  to 
be  filed  In  the  county  court  for  proceedings 
to  assess  the  cost  of  such  Improvement  in  the 
manner  provided  by  the  act.  The  petition 
shall  be  in  the  name  of  the  corporation,  and 
shall  recite  the  ordiuance  for  the  proposed 
Improvement  and  the  report  of  sucb  com- 
mission, and  shall  pray  that  the  cost  of  the 
Improvement  be  assessed  In  the  manner  pre- 
scribed by  law.  The  act  then  describes  and 
fixes  the  duties  of  the  commissioners,  the 
assessment  of  benefits,  the  preparation  of  the 
assessment  roll,  the  giving  of  notice,  and 
proof  of  notice.  Any  person  interested  in 
any  real  estate  to  be  affected  by  the  assess- 
ment may  appear  and  file  objections  to  the 
report.  As  to  all  matters  as  to  which  objec- 
tions are  not  filed  within  the  time  ordered  by 
the  court,  default  may  be  entered,  and  the 
assessment  confirmed  by  the  court  Provi- 
sion is  made  for  the  hearing  of  the  report 
of  the  commissioners,  and  the  evidence  In 
the  case,  as  In  other  cases  at  law;  and  the 
court  shall  find  the  amounts  for  which  the 
premises  ought  to  be  assessed,  and  enter 
Judgment  accordingly.  The  court  is  given 
power  at  any  time  before  fljial  judgment  to 
modify  or  confirm  any  assessment  returned, 
or  cause  the  same  to  be  recast  etc.  The 
judgment  which  Is  rendered  is  to  be  certified 
by  the  clerlE  of  the  court,  together  with  the 
assessment  roll,  to  the  officer  of  the  city  au- 
thwlzed  to  collect  special  assessments.  Sec- 
tion 49  provides  that  "all  persons  taking  any 
contracts  with  the  city  or  village,  and  who 
agree  to  be  paid  from  special  assessments, 
shall  have  no  claim  or  lien  upon  the  city  or 
village.  In  any  event,  except  from  the  col- 
lections of  special  assessments  made  for  the 
work  contracted  for."  Section  60  provides 
that  "all  contracts  for  the  making  of  any 


public  improremeut  to  be  paid  fcnr  In  whole 
or  in  part  by  a  special  assessment  and  any 
work  or  other  public  Improvement  when  the 
expense  thereof  shall  exceed  $500.00,  shall 
be  let  to  the  lowest  responsible  bidder,  In 
the  manner  to  be  prescribed  by  ordinance; 
such  contracts  to  be  approved  by  the  mayor 
or  president  of  the  board  of  trustees:  pro- 
vided, however,  any  such  contract  may  be 
entered  into  by  the  proper  officer  without  ad- 
vertising for  bids,  and  without  such  approval, 
by  a  vote  of  two-tbkds  of  all  the  aldermen 
or  trustees  elected." 

These  provisions  of  the  statute  and  the 
terms  of  the  contract  sued  upon,  when  con- 
sidered In  connection  with  each  other,  cleae- 
ly  lead  to  the  conclusion  that  appellants,  In 
agreeing  to  obtain  paving  contracts  for  the 
appellee  with  the  city  of  Chicago,  at  the  same 
time  agreed  to  look  to  the  passage  of  ordi- 
nances by  the  common  council,  and  also  to 
look  to  the  letting  of  contracts,  following  upon 
the  passage  of  such  ordinances  In  accordance 
with  the  statutory  provisions  above  set  forth. 
Upon  the  face  of  the  contract  the  meaning  of 
the  expre^lon,  "to  solicit  and  promote  the 
asplialt-paving  business  In  the  city  of  Chi- 
cago," is  to  solicit,  by  the  exercise  of  .influ- 
ence and  other  means,  the  passage  of  ordi- 
nances and  the  letting  of  contracts  by  the 
members  of  the  common  council  of  the  city 
of  Chicago.  The  evidence  of  the  appellants 
themselves  confirms  the  interpretation  thus 
given  to  the  contract.  The  testimony  of  tbe 
appellants  shows  what  they  meant  by  "pro- 
motlDg"  the  asphalt-paving  business.  The  ap^ 
pellant  George  W.  Crlehfleld  says  that  the 
methods  adopted  for  promoting  sutih  business 
Included  "the  Influencing  of  a  public  senti- 
ment In  favor  of  that  kind  of  Improvement 
which  will  result  In  the  passage  of  ordinances, 
the  making  of  assessments,  and  tbe  making  of 
contracts."  He  says  that  he  took  whatever 
step  he  deemed  advisable,  that  was  btmorable 
and  fair,  for  the  purpose  of  securing  the  pav- 
ing  of  streets  with  asphalt.  He  admits  in 
his  testimony  that  In  some  cases  be  saw  the 
aldermen,  to  get  them  to  faror  the  passage 
of  ordinances,  and  in  some  cases  he  did  not 
see  them.  He  also  says  that  he  was  occa- 
sionally present  at  the  council  meetings  when 
these  ordinances .  came  up.  W.  T.  S.  Crleh- 
fleld testifies  that  he  usually  followed  the  or- 
dinance up,  to  see  "that  It  was  proporly 
drafted,  and  to  see  that  It  was  passed,  and 
that  the  proceedings  were  straight  &nd  that 
when  the  assessment  was  ready,  if  any  objec- 
tions were  filed  against  the  paving  of  the 
streets  with  asphalt,  he  would  make  an  en- 
deavor to  get  the  objectors  to  withdraw  the 
objections,  and  get  the  assessment  confirmed, 
and  get  the  contract  passed/*  The  language 
of  section  6  Is  especially  significant  E^m 
that  section  It  appears  that  the  appellants 
were  to  incur  expenses  In  aiding  and  assist- 
ing In  the  election  of  officials.  This  part  of 
the  contract  may  be  fairly  interpreted  to 
mean  that  members  of  tbe  common  council 
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were  to  be  elected,  who  Bhoold  favor  tlie 
awarding  of  paving  contracts  to  the  appellee. 
The  evidence  showB  that  the  appellant  Georse 
W.  Crlchfleld  received,  under  this  contract, 
from  the  appellee,  ¥5,432,  and  that  W.  T.  S. 
Crlchfleld  received  f4,240,  making  $9,672. 
The  evidence  tends  to  show  that  they  also 
received  other  moneys  besides  those  thus  men* 
tloned.  In  addition  to  tbls,  they  dalzn  In 
this  case  $5,115.41. 

2.  There  are  some  salient  features  of  this 
agreement  which  stamp  It  as  being  against 
public  policy.  A  special  assessment  for  a 
public  Improvement,  under  our  statute,  Is  a 
species  of  taxation,  and  la  authorized  only  as 
an  exercise  of  the  taxing  power.  A  special 
assessment  should  not  be  levied,  except  for 
the  purpose  of  making  a  needed  public  im- 
provement. The  property  owner  should  not 
be  assessed,  and  nls  property  made  to  bear 
the  burden  of  taxation,  except  to  secure  the 
benefits  of  a  needed  public  Improvement.  The 
idea  of  making  a  contract  to  promote  the 
levying  of  a  public  assessment,  not  for  the 
purpose  of  securing  to  the  public  a  needed 
Improvement,  but  for  the  purpose  of  enabling 
a  paving  company  to  get  a  job,  Is  not  only 
against  the  public  Interest^  but  Is  abhorrent 
to  all  proper  Ideas  cf  Justice  and  honor. 
Property  owners  should  not  be  assessed  fox 
the  purpose  of  paying  moneys  Into  the  pockets 
of  paving  contractors,  and  any  contract  by 
which  parties  igree  to"  obtain  ordinances  by 
solicitation,  and  by  the  exercise  of  Influence 
upon  public  ofllclals,  and  with  a  view  of  ob- 
taining contracts  which  result  In  the  end 
from  the  passage  of  such  ordinances,  Is 
against  public  policy,  and  will  not  be  raf  orced 
by  the  courts.  It  makes  no  difference  wheth- 
er the  parties  were  actually  guilty  of  bribery 
and  corruption,  under  the  contract,  or  not 
If  the  performance  of  the  obligations  imposed 
by  the  contract  has  an  evil  tendency,  or  fnr- 
nlshes  a  temptation  to  use  Improper  means, 
the  contract  Is  lll^^al  and  contra  bonos  mores. 
One  of  the  striking  features  of  this  contract 
Is  that,  with .  the  exception  of  the  monthly 
allowance  to  be  paid  to  the  appellants,  the 
compensation  to  be  received  by  them  Is  con- 
tingent upon  their  saccess  In  obtaining  the 
necessary  legislation  for  the  levying  of  special 
assessments,  and  In  securing  the  paving  con- 
tracts consequent  thereupon. 

In  MarshaU  v.  Railroad  Co.,  16  How.  314. 
a  special  contract  was  sued  upon,  whereby 
the  plaintiff  was  employed  to  attend  the  ses- 
sions of  the  legislature  of  Virginia,  In  order 
to  superintend  and  further  any  application 
or  other  proceeding  to  obtain  the  right  of 
way  through  the  state  of  Virginia  on  behalf 
of  a  railroad  company;  and  the  supreme 
court  of  the  United  States  there  said: 
"Bribes,  In  the  shape  of  high,  contingent 
compensation,  must  necessarily  lead  to  the 
use  of  Improper  means,  and  the  exercise  of 
undue  influence.  Their  necessary  conse- 
quence iB  the  demoralttatlon  of  the  agent 
who  coTenantB   for   them.   He   l»  soon 


brought  to  believe  that  any  means  which  will 
produce  so  beneficial  a  result  to  himself  are 
•proper  means,'  and  that  a  share  of  these 
profitq  may  have  the  same  effect  of  quicken- 
ing the  perceptions  and  warming  the  zeal  of 
Influential  or  'careless'  members  In  favor  of 
his  bill.  The  use  of  such  means  and  such 
agents  will  have  the  effect  to  subject  state 
governments  to  the  combined  capital  of 
wealthy  corporations,  and  produce  universal 
corruption,  commencing  with  the  representa- 
tive and  ending  with  the  elector."  The  court 
further  say  In  that  case:  "It  is  an  undoubt- 
ed principle  of  the  common  law  that  It  will 
not  lend  Its  aid  to  enforce  a  contract  to  do 
an  act  that  Is  Illegal,  or  which  Is  inconsistent 
with  sound  morals  or  public  pohcy,  or  which 
tends  to  corrupt  or  contaminate,  by  Improper 
Influences,  the  Integrity  of  our  social  or  po- 
Utlcal  Institutions.  •  •  •  It  is  the  Inter- 
est of  the  state  that  all  places  of  public  trust 
should  be  flUed  by  men  of  capacity  and  in- 
tegrity, and  that  the  appointing  power,  com- 
mitted to  the  executive,  should  be  exercised 
as  free  from  any  improper  bias  or  influence 
as  the  trial  of  the  convict  before  the  court 
*  *  *  Legislators  should  act  from  high 
considerations  of  public  duty.  Public  policy 
and  sound  morality  do  therefore  impera- 
tively require  that  courts  should  put  the 
stamp  of  their  disapprobation  on  every  act, 
and  pronounce  void  every  contract,  the  ulti- 
mate or  probable  tendency  of  which  would 
be  to  sully  the  purity  or  mislead  the  Judg- 
ments of  those  to  whom  the  high  trust  of  leg- 
islation Is  conflned.  •  •  •  Legislators 
should  act  with  a  single  eye  to  the  true  in- 
terest of  the  whole  people,  and  courts  of  Jus- 
tice can  give  no  countenance  to  the  use  of 
means  which  may  subject  them  to  be  misled 
by  the  pertinacious  Importunity  and  Indirect 
influences  of  intaested  and  unscrupulous 
agents  or  solicitors."  The  court  after  refer- 
ring to  a  large  number  of  cases,  concludes 
as  follows:  "The  sum  of  these  cases  is  that 
all  contracts  for  a  contingent  compensation 
for  obtaining  legislation,  or  to  use  personal  or 
any  secret  or  sinister  influence  on  legisla- 
tures, Is  void  by  the  policy  of  the  law."  It 
is  clear  to  our  minds  that  the  contract  now 
under  consideration  is  a  contract  which  pro- 
vides for  a  contingent  compensatltm  for  ob- 
taining ordinances  for  paving.  An  ordinance 
passed  by  the  common  council,  providing  for 
the  paving  of  a  public  street  Is  a  species  of 
legislation,  as  much  as  an  act  passed  by  the 
legislature,  though  the  body  passing  It  Is 
subordinate  in  its  character,  and  created  by 
the  legislature  Itself.  The  rule,  therefore, 
which  makes  void  a  contract  for  a  contin- 
gent compensation  for  obtaining  legislation, 
applies  as  well  to  the  common  council  of  a 
city  as  to  the  legislature  of  a  state.  In  G'l 
v.  Williams,  12  La.  Ann.  219,  the  supreme 
court  of  Louisiana  say:  "We  believe  it  has 
been  uniformly  held  that  a  contract  for  & 
contingent  compensation  for  obtaining  an  act 
of  the  legislature  ia  void  by  the  poUcy  of  law. 
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It  Is  not  necessary  that  Improper  Influences 
should  have  been  used  In  a  particular  case, 
to  affect  such  a  contract  with  nullity.  The 
law  looks  to  the  general  tendency  of  things. 
It  opposes  the  beginnings  of  evil.  It  shuts 
the  door  against  temptation  '  by  sweeping 
rules,  which  admit  of  no  evasions."  In 
Doane  v.  KaUway  Co.,  160  lU.  22,  45  N.  H. 
COT,  we  said  (page  32,  160  111.,  and  page  60O, 
4S  X.  E.):  "Contracts  for  the  purchase  of 
the  Influence  of  private  persons  upon  the  ac- 
tion of  public  officials,  either  executive  or 
legislative,  are  against  public  policy  and  void. 
It  is  sufficient  that  their  tendency  is  bad. 
•  •  •  Personal '  Influence  to  be  exercised 
over  a  legislative  body  is  not  vendible,  In  onr 
system  of  law  and  morals."  Liness  v.  Hes- 
Ing,  44  m.  IIB;  TrUt  v.  Child,  21  Wall  441; 
3  Am.  &  Eng.  Enc.  Law,  877,  878,  and  notes; 
Brown  v.  Brown,  34  Barb.  533;  Oscanyan  v. 
Arms  Co.,  108  U.  S.  261.  It  is  true  that  an 
agreement,  expressed  or  implied,  for  purely 
professional  services,  will  be  held  to  be  valid; 
but  such  services  are  clearly  distinguishable 
from  that  personal  solicitation  which  Is 
usually  practiced  by  all  paid  lobbyists  In  the 
prosecution  of  their  business.  Trist  v.  Child, 
supra.  It  is  true,  also,  that  a  person  may  be 
«mployed  to  conduct  an  application  to  the 
legislature,  when  be  prepares  documents,  col- 
lects evidence,  makes  statements  of  facts,  or 
prepares  or  makes  oral  or  written  arguments 
before  the  legislature  itself,  or  some  commit- 
tee thereof  as  a  body.  But  the  present  con- 
tract provides  for  no  such  open  and  legiti- 
mate mode  of  presenting  the  subject  of 
asphalt  paving  to  the  common  council  of  the 
city  of  Chicago.  Considerations  looking  to 
the  public  good  should  alone  control  the  com* 
mon  council  In  making  public  Improvements. 
No  other  consideration  can  lawfully  enter  In- 
to the  passage  of  ordinances  for  public  Im- 
provements. This  Is  the  rule  of  public  policy, 
"and  whatevo:  tends  to  Introduce  any  other 
elements  into  the  transaction  is  against  pub- 
lic policy.  That  agreements  like  the  one  un- 
der con^deration  have  this  tendency  Is  mani- 
fest. They  tend  to  Introduce  personal  so- 
licitation and  personal  influence  as  elements 
In  the  procurement  of  contracts,  and  thus 
directly  lead  to  Inefficiency  in  the  public 
service,  and  to  unnecessary  expenditures  of 
the  public  funds."  Tool  Co.  t.  Norrls,  2 
Wall.  46. 

Counsel  say  that  the  expenses  and  trouble 
which  are  contemplated  by  section  6,  and  the 
object  of  which  is  to  aid  and  assist  in  the 
election  of  officials,  may  not  be  incurred  or 
suffered.  In  other  words,  it  Is  said  that  the 
means  piorlded  for  In  section  6  for  accom- 
plishing the  oihjects  and  purposes  of  the  con- 
tract need  not  necessarUy  be  resorted  to,  and 
may  not  be  resorted  to.  But  section  6  is  as 
mo^  a  part  of  the  contract  as  any  other 
clause  thereof.  The  contract  provides  for  a 
«ontlngait  compensation,  largely  in  excess  of 
the  fixed  ctmipensatlon,  and  which,  as  the 
facts  show  in  this  case,  has  amounted  to  a 


very  large  sum  of  money,  Including  what  has 
already  beeu  paid  and  what  Is  here  sued  for. 
It  is  the  natural  Inference  that  such  large 
compensation  was  provided  for  In  order  to 
meet  Just  such  exiMUses  as  are  specified  In 
section  5.  The  services  mentioned  In  section 
5  are  a  part  of  the  consideration  to  be  given 
by  appellants  for  the  compensation  to  be 
paid  them.  In  Henderson  t.  Palmer,  71  HI. 
679,  we  held  that  if  any  part  of  the  entire 
consideration  for  a  promise,  or  any  part  of  an 
entire  promise,  be  illegal,  whether  by  statute 
or  common  law,  the  whole  contract  is  void. 
Where  there  are  provisions  in  a  contract  for 
a  compensation  which  Is  Just,  yet,  if  those 
provisions  are  blended  and  confused  with 
others  which  are  forbidden,  the  whole  con- 
tract is  a  unit  and  Indivisible.  That  which 
Is  bad  destroys  that  whldi  Is  good,  and  they 
perish  together.  TrIst  v.  Child,  supra.  Here 
the  obligation  to  secmre  the  necessary  legis- 
lation in  the  form  of  ordinances  Is  so  neces- 
sarily commingled  with  the  other  duties  of 
the  appellants  under  the  contract  that  It  can- 
not be  separated  therefrom.  "All  agree- 
ments, for  pecuniary  considerations,  to  con- 
trol the  ordinary  course  of  legislation,  are 
void,  as  against  public  policy,  without  refer- 
ence to  the  question  whether  Improper  means 
are  contemplated  or  used  in  their  execution." 
Tool  Co.  T.  Norrls,  supra.  That  part  of  the 
present  agreement  which  gives  a  pecuniary 
consideration  to  the  appdlants  In  order  to 
enable  them  to  control  the  passage  of  ordi- 
nances by  the  common  council  of  the  dty 
of  Chicago  is  unquestionably  void,  as  against 
public  policy,  and,  being  commingled  with 
whatever  may  otherwise  be  held  to  be  valid, 
cannot  but  be  regarded  as  part  of  an  entire 
consideration.  "It  matters  not  that  nothing 
Improper  was  done  or  was  designed  to  t)e 
done  by  the  plaintiff.  It  Is  enough  that  such 
Is  the  tendency  of  the  contract;  that  It  Is 
contrary  to  sound  morality  and  public  policy, 
leading  necessarily,  In  the  hands  of  designing 
and  corrupt  men,  to  improper  tampering  with 
members,  and  the  use  of  extraneous  Influence 
over  an  important  branch  of  the  govemmeuL" 
Cllpplnger  v.  Hepbaugh,  5  Watts  &  S.  315; 
Odineal  v.  Barry,  24  Miss.  9;  Bryan  v. 
Reynolds,  6  Wis.  200;  Shenk  v.  Phelps,  6  HI. 
App.  612;  Lodge  v.  Crary,  98  Ind.  238.  Coun- 
sel claim  that  the  conditions  of  modem  life 
are  widely  different  from  thos?  of  the  times 
immediately  preceding  ns,  and  that,  in  view 
of  the  revolutions  In  business  methods  which 
have  taken  place  In  modem  times,  what  was 
decided  to  be  against  public  policy  in  the  past 
generations  may  be  a  common  and  ordinary 
method  of  doing  business  to~day.  which  is  ap- 
proved by  the  common  sense  of  men.  That 
which  is  against  public  morals  and  public  de- 
cency should  be  subject  to  the  condemnation 
of  the  courts  In  all  generations.  Bighteons- 
ness  Is  the  same  to-day  as  it  was  yesterday. 
The  refinements  of  modem  civilization  may 
have  Increased  the  fomis  of  bribery  and  cor- 
ruption, and  made  them  more  dangerous  and 
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Insinuating,  but  they  are  none  the  less  sub- 
ject to  the  reprobation  of  honeat  men. 

3.  It  la  urged  that  the  question  of  the  In- 
validity of  this  contract  la  not  raised  by  the 
pleadings  In  the  court  below,  nor  by  objec- 
tions to  the  Introduction  of  evidence.  Where 
a  contract  Is  In  terms  contra  bonos  mores.  It 
is  not  necessary  for  the  defendant  to  plead 
the  objections.  A  court  will  not  procee-I  to 
judgment  upon  It,  even  where  both  parties 
assent  thereto.  In  such  cases  there  can  be 
no  waiver.  The  defense  la  allowed,  not  for 
the  sake  of  the  parties,  but  for  the  sake  of  tbe 
law  Itself.  "The  principle  Is  Indispensable  to 
the  purity  of  its  administration.  It  will  not 
enforce  what  It  has  forbidden  and  denounced. 
The  maxim,  "Ex  dolo  malo  non  oritur  actio,' 
Is  limited  by  no  such  qualification.  When- 
ever the  Illegality  appears,  whether  the  evl- 
dence  comes  from  one  side  or  the  other,  the 
disclosure  is  fatal  to  the  case.  No  consent  of 
the  defendant  can  neutralize  Its  effect  A 
stipulation  In  tbe  most  solemn  form  to  waive 
the  objection  would  be  tainted  by  tbe  vice  of 
the  original  contract,  and  void  for  the  same 
reasons.  Wherever  tbe  contamination  reach- 
es, it  destroys.  The  principle  to  be  extrapted 
from  all  the  cases  Is  that  the  law  will  not 
lend  its  support  to  a  claim  founded  on  its  vio- 
lation." Shenk  v.  Phelps,  supra;  Coppell  v. 
Hall,  7  Wall.  542;  CoUlus  v.  Blautern,  1 
Smith,  Lead.  Gas.  630,  and  notes.  Where 
an  action  Is  founded  upon  an  illegal  contract, 
{be  law  will  leave  the  parties  where  It  found 
them,  and  grant  no  relief  to  either  of  them. 
In  Wight  V.  RIndskopf.  43  Wis.  344,  which 
was  an  action  begun  for  a  failure  to  perform 
a  contract,  one  of  the  considerations  of  which 
was  an  agreement  to  stifle  prosecution,  the 
point  that  this  agreement  was  contrary  to 
public  policy  was  not  raised  in  the  pleadings 
or  at  the  trial  In  the  court  below.  But  the 
supreme  court  of  Wisconsin  took  cognizance 
of  the  question,  saying  in  their  opinion:  "The 
learned  counsel  for  the  respondent  contended 
that  the  question  of  the  Invalidity  of  the  con- 
tract, as  against  public  policy,  relied  on  by 
the  appellant,  is  not  in  tbe  case,  l>ecause  the 
answer  does  not  raise  It  And  he  cited  some 
cases  here  and  elsewhere  to  sustain  the  posi- 
tion. But  we  do  not  think  that  they  do  so. 
They  recognize  the  general  doctrine  that 
when  a  contract  valid  on  Its  face  is  impeach- 
ed for  fraud,  the  extrinsic  facts  going  to  the 
consideration  only  must  be  specially  pleaded. 
They  do  not  hold— we  know  of  no  case  which 
does— that,  when  a  contract  is  in  terms  contra 
bonos  mores,  it  Is  necessary  for  tbe  defend- 
ant to  plead  the  objection,  or  that  a  court  will 
proceed  to  judgment  upon  it  both  parties 
even  assenting.  If  tbe  objection  be  not  made 
by  tbe  party  charged.  It  is  the  duty  of.  the 
court  to  make  It  on  Its  own  behalf.  Courts 
owe  It  to  public  justice  and  to  their  own  in- 
tegrity to  refuse  to  become  parties  to  con- 
tracts essentially  violating  morality  or  public 
policy,  by  entertaining  actions  upon  them.  It 
is  Judicial  duty  always  to  turn  a  suitor  upon 


such  a  contract  out  of  court  whenever  and 
however  the  character  of  the  contract  is  made 
to  appear."  MorrlU  v.  Nightingale,  98  Cal. 
452,  28  Pac.  1068;  Handy  v.  Publishing  Co.. 
41  Minn.  188,  42  N.  W.  872.  In  Gravier  v. 
Carraby's  Ez*r,  17  La.  132,  where  tbe  objec- 
tion that  an  agreement  was  contrary  to  pub- 
lic policy  had  not  been  raised  In  the  court  be- 
low, and  it  was  urged  that  the  upper  court 
could  not  consider  it  the  supreme  court  of 
Louisiana  said:  "Where  an  exception  Is  put 
in  at  the  argument  In  tbe  supreme  court,  sng- 
gestlng  that  the  contracts  between  the  par- 
ties to  the  suit  are  illegal.  Immoral,  and  con- 
trary to  public  policy,  the  court  Is  bound  to 
notice  it,  even  without  any  plea;  and  In  such 
cases  no  recovery  can  be  had."  Trust  Co.  v. 
Goodrich,  75  111.  554.  For  the  reasons  above 
stated  the  Judgment  of  the  appellate  court  Is 
affirmed.  Judgment  affirmed. 


(176  nt  491) 

ROTAL  INS.  GO.  et  al.  v.  SOUTH  PABE 
GOM'RS. 

(Supreme  Court  of  Ulinob.   Oct  24,  180&) 

Municipal  Ck)tiPOBATi0N8— Asskb^mbnt  bt  Pau 
Commission  EKs — Coxfiiimatiox—  Pub- 
lication orNoTiCB. 

1.  On  an  appllcatloii  by  park  eommlsBioners 
for  confirmation  of  an  assesement  for  a  street 
improvement  th^  need  not  show  the  proceed- 
ings taken  by  wEidi  they  obtained  control  of 
tbe  street 

2.  The  lO-dars  notice  required  to  be  given 
of  an  application  by  park  commissioners  for 
the  confirmation  of  an  assessment  for  a  street 
improvement  is  sufficient  when  riven  by  a  sin- 
gle publication  10  days  iKfore  the  application 
la  heard,  and  pnbUcatum  for  10  sueeessive  days 
prior  thereto  u  unnecessary. 

Brror  to  drcult  court,  Cook  connty;  Tlunuu 

G.  Wlndes,  Judge. 

Application  by  South  Park  commissioners 
for  confirmation  of  a  special  assessment  for 
a  street  improvement.  Tbere  was  a  judg- 
ment confirming  the  assessment  and  the 
Royal  Insurance  Company  and  others  tMrtng 
error.  Affirmed. 

Taylor  &  Martin,  for  plalntilTs  in  error. 
Green,  Bobbins  &  Honors,  for  defendants  In 
error. 

MAGUUDER,  J.  This  Is  a  petition,  filed  on 
January  27, 1807,  by  the  South  Park  commis- 
sioners in  the  circuit  court  of  Cook  connty, 
praying  for  the  confirmation  of  a  special  as- 
sessment levied  against  the  property  of  the 
plaintiffs  in  error  and  others,  to  pay  for, the 
improvement  of  a  portion  of  Jackson  street 
in  the  city  of  Cbicago.  The  petition  alleges 
that  the  South  Park  commissioners,  by  an 
ordinance  passed  on  November  18,  1896,  did 
select  and  take  Jackson  street  from  the  east 
line  of  the  Chicago  river  to  tbe  east  line  of 
Michigan  avenue,  tu  the  town  of  Sonth  Chi- 
cago, In  the  city  ot  Chicago,  In  the  Soutlk 
Park  district  etc.,  and  that  on  December  16, 
1896,  they  had  pssBed  an  (ndluance  for  the 
improvement  pf  the  same.   Notice  was  given 
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Id  the  Inter-OceaE  (a  daily  newspaper  pab- 
Ushed  In  Chicago)  that  on  February  10,  1897, 
the  South  Parlf  oommlasioaerB  would  apply 
to  the  circuit  court  for  the  conflrmatlon  of 
the  assessmest.  Plaintiffs  In  error  did  not 
appear  In  i*esponse  to  the  notice,  and  did  not 
file  any  objections.  Consequently,  judgment 
by  default  was  entered  against  their  prop- 
erty. The  present  writ  of  error  Is  sued  out 
from  this  court  by  the  plaintiffs  In  error  for 
the  purpose  of  rerersins  the  judgment  of  the 
circuit  court,  conarming  said  assessment 

1.  The  first  objection  made  by  plaintiffs  In 
error  is  that,  the  present  proceeding  being  a 
statutory  proceeding,  the  record  should  show 
upon  Its  face  the  facts  upon  the  existence  of 
which  the  right  to  take  the  street  depended. 
It  Is  claimed  tbat  It  should  atbrmatlTely  ap- 
pear from  the  record  In  this  case  that  the 
park  commissioners,  before  selecting  and  tak- 
ing Jackson  street  as  a  part  of  the  park,  ob- 
tained the  consent  of  the  corporate  authori- 
ties having  control  of  said  street,  and  also 
the  consent  In  writing  ot  the  owners  of.  a 
majority  of  frontage  of  the  lots  and 
lands  abntting  on  said  street  This  point 
was  considered  In  the  two  cases  of  Aldis  t. 
Commissioners,  171  IlL  424,  49  K.  E.  565, 
and  Bass  v.  Commissioners,  171  111.  370,  49 
N.  B.  549.  The  record  In  those  cases  was 
the  same  as  the  record  here,  except  that  the 
objectors  were  different  persons.  There,  de- 
faults had  been  entered  against  the  plaintiffs 
In  error  in  the  court  below.  There,  also,  no 
bill  of  exceptions  appeared  In  the  record.  So, 
bere,  there  Is  no  bill  of  exceptions  in  the  rec- 
ord. In  the  Bass  and  Aldls  Cases,  supra.  It 
was  held  that  the  proceeding  for  the  acqulr- 
tng  of  the  street  was  a  separate  proceeding 
from  the  proceeding  for  the  levying  of  the 
special  assessment,  and  that  upon  such  a 
record  as  exists  here,  it  need  not  affirmatively 
appear  that  the  consent  of  the  corporate  au- 
thorities, and  the  consent  In  writing  of  the 
.owners  of  a  majority  of  the  frontage  of  lots 
and  lands  abutting  on  the  street,  were  ob- 
tained by  the  commissioners.  It  is  unneces- 
sary to  repeat  the  reasoning  upon  this  sub- 
ject, as  set  forth  In  the  cases  referred  to. 
What  Is  there  decided  disposes  of  the  objec- 
tion as  here  made. . 

2.  The  next  objection  made  by  the  plaln- 
tlflta  In  error  is  tbat  the  court  below  is  with- 
out jurisdiction  to  enter  judgment  of  con- 
firmation, upon  the  alleged  ground  tbat  the 
notice  of  application  for  the  confirmation  was 
Insufficient.  Such  Ineufficleucy  Is  alleged  to 
consist  in  the  fact  that  only  1  day's  notice 
was  given,  and  that  .a  10  days'  continuous 
notice  should  have  been  given.  In  Aldls  v. 
Commissioners,  supra,  this  objection  was  con- 
sidered, and  It  was  there  held  tbat  a  single 
publication,  10  days  before  the  application, 
was  sufficient,  and  that  the  park  act  did  not 
require  such  notice  to  be  pabllshed  for  10  suc- 
cessive days. 

3.  The  n^xt  objection  made  by  plaintiffs  In 
.  error  Is  tbat  thu  ordlnanco  providing  for  the 


improvement  Is  void,  because  It  provides  tbat 
the  old  granite  paving  blocks  should  be  ad- 
vertised for  sale,  and  sold  to  the  bigbest  bid- 
der, and  because  this  was  not  done.  In  this 
connection  it  Is  contended  that  the  estimate 
of  the  cost  was  void,  because  made  without 
first  advertising  for  bids  for  the  old  granite 
blocks,  and  crediting  the  proceeds  on  the  cost 
of  the  Improvement  This  latter  objection 
was  also  considered  In  Aldls  v.  Commission- 
ers, supra,  and  was  there  held  to  be  with- 
out force.  The  reasons  for  this  concludon 
may  be  seen  by  reference  to  that  case. 

All  the  grounds  here  urged  for  a  reversal 
of  the  judgment  of  the  circuit  court  are  dis- 
posed of  by  the  Aldls  and  Bass  Cases,  supra. 
Accordingly,  the  judgment  of  the  circuit  court 
is  affirmed.   Judgment  affirmed.  - 


(17«  111.  S3) 

McCLBLLAND  v.  McCLBLLAND  et  *L 
(Supreme  Conrt  of  IlUnoIs.   Oct  24, 188a) 

CASCBLUTlOy  OF  DbED— Fl.1LnRB  Or  GOXSIDERA* 
TIOS — ESTOPPBL— VkNUB — WaIVWM 

or  Objbctioks. 

1.  Where  father  and  mothn  deeded  to  tiieir 
BOD  their  homestead  in  consideration  of  his 
fumishing  them  a  home  and  support  during 
their  respective  lives,  but  he  did  not  keep  the 
agreement,  and  treated  tbeui  with  snch  nnfaind- 
ness  as  to  force  them  to  leave  their  home,  eq* 
uity  will  set  aside  the  deed. 

2.  The  fact  of  there  being  a  mor^ge  on 
laud  to  which  a  father  and  mother  gave  a  war^ 
ranty  deed  to  their  son  in  consideration  of  sup- 
port is  not  such  a  defanlt  as  will  prevent  the 
grantors  from  rescinding  for  nonfulfillment, 
where  the  Bon  knew  of  the  mortgage,  and  ac- 
cepted subject  to  it,  and  made  payments  on 

5.  Directing  a  physician  to  call  on  the  gran- 
tee for  paymmt  of  his  bill  for  services  render- 
ed the  deceased  wife,  is  not  an  election  by  the 
surviriDg  huslMnd  to  treat  as  in  fall  force  a 
conveyance  based  on  a  promlHe  to  support  the 
husband  and  wife  during  life,  and  furnish 
medical  aid,  where  the  grantee  owed  the  hus- 
band for  rents  and  profits  on  account  of  the 
use  of  premises. 

4.  Where  the  conduct  of  the  grantee  of  a 
conveyance  given  under  a  promise  to  support 
the  grantws  raises  the  presumption  of  an 
abandonment  of  bis  contract  and  of  a  fraudu- 
lent Intent  In  entering  into  it,  he  Is  estopped 
to  claim  tbat  grantors  have  elected  to  keep 
the  contract  in  force. 

6.  Failure  to  press  a  motion  for  change  of 
venue  for  more  than  three  years,  and  until  aft- 
er hearing  before  a  master.  Is  a  waiver  of  tke 
right  to  BO.dk  change. 

Eirror  to  circuit  court,  Dekidb  county; 
CbarleB  Kellnm,  Judge. 

BHl  by  Mary  McCIdland  and  anotlier 
against  Blza  McClelland.  There  vaa  a  de- 
cree for  complainants,  and  defendant  brings 
error.  Affirmed. 

This  Is  a  bill,  as  originally  filed  and  as 
subsequently  amended,  against  the  plaintiff 
in  error,  Mza  McClelland,  for  the  purpose  of 
setting  aside  a  deed  executed  by  Mary  Mc- 
Clelland and  Mason  McClelland,  her  hus- 
band, the  mother  and  father  of  plaintiff  In 
error,  to  the  plaintiff  in  error,  on  January 
22, 1889,  conveying^  to  bim  a  farm  of  52  acres 
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of  land  !n  Dekalb  county.  The  object  of  the 
bill  Is  not  only  to  set  aside  and  declare  void 
the  said  deed  as  a  cloud  upon  the  title,  but 
also  to  obtain  an  accounting  with  the  plain- 
tiff In  error  with  reference  to  the  use  and 
occupancy  of  the  premises  and  the  use  of 
certain  stock  thereon,  and  also  for  the  pur- 
pose of  obtaining  a  decree  agaidst  the  plain- 
tiff in  error  for  such  amovint  as  may  be 
found  to  be  due  upon  such  accounting.  The 
original  bill  In  the  case  was  filed  on  October 
11,  189S,  returnable  to  the  February  term, 
1894,  by  Mary  McClelland.  Subsequently, 
on  June  5,  1894,  Mary  McClelland  died  tes- 
tate at  the  age  of  77  years,  and  by  her  will 
left  all  the  residue  of  her  estate,  both  real 
and  personal,  after  the  payment  of  her  debts 
and  funeral  expenses,  to  her  husband,  Ma- 
son  McClelland.  Her  will  was  admitted  to 
probate  in  the  county  conrt  of  Dekalb  coun- 
ty on  June  21,  18^.  Mary  McClelland,  In 
lier  lifetime,  was  the  owner  of  the  52  acres 
of  land  conreyed  to  her  son,  the  plaintiff  In 
error,  Eka  McClelland,  by  the  deed  of  Jan- 
uary 22,  1889,  In  the  execution  of  which  her 
husband.  Mason  McClelland,  Joined  with  her. 
After  the  death  of  Mary  McClelland,  her 
death  was  suggested,  and  Mason  McClelland, 
her  devisee  and  executor,  was  substituted  as 
complainant  In  the  blU  In  the  place  of  the 
said  Mary  McClelland,  deceased.  Answer 
was  filed  by  Elza  McClelland  to  the  original 
bill  and  also  to  the  amended  bill.  Bepllca- 
tiiHis  were  duly  filed  to  the  answers.  On 
February  27, 18&4,  Elza  McClelland,  plaintiff 
In  error  here  and  defendant  In  the  court  be- 
low, filed  and  entered  of  record  In  said  cir- 
cuit court  in  said  cause  a  notice  that  he 
would  apply  for  a  change  of  venue  of  the 
cause,  and  an  acknowledgment  of  the  serv- 
ice of  said  notice,  and  a  petition  for  such 
change  of  venue,  together  with  an  affidavit 
to  said  petition.  The  notice  was  dated  Feb- 
ruary 26,  189i,  and  stated  that  plaintiff  in 
emc  would,  on  Tuesday,  February  27,  1894, 
on  tbe  coming  In  of  court,  make  application 
to  tbe  court  for  a  change  of  venue  In  said 
cause  on  the  ground  that  the  presiding  Judge 
of  said  court  was  prejudiced  against  him. 
Service  of  said  notice  by  a  copy  was  accepted 
on  the  same  day,  to  wit,  February  26,  1894. 
The  petition,  dslted  February  26,  1894,  and 
Bwoin  to  on  that  day  by  the  plaintiff  In  er- 
ror, represented  to  the  court  that  the  plain- 
tiff in  error  feared  and  believed  that  he 
would  not  receive  a  fair  trial  of  tbe  said 
cause  in  said  court,  because  the  said  Judge 
was  prejudiced  against  him;  and  further 
represented  that  the  knowledge  of  such  prej- 
udice first  came  to  the  petitioner  on  Febru- 
ary 26,  1894,  in  the  afternoon  of  that  day; 
and  that  at  that  time  petitioner  caused  to 
he  served  upon  the  solicitor  of  the  complain- 
ant, Mary  McClelland,  said  notice,  which 
was  attached  to  and  made  a  part  of  the  pe- 
tition. The  record  shows  on  February  27, 
1894,  the  following,  to  wit:  "And  now,  on 
thla  day.  comes  the  said  defendant,  and 


moves  tiie  court  for  a  change  of  venue  in 
this  cause."  On  April  6,  1897,  at  the  Feb- 
ruary term,  1897,  of  said  court,  the  record 
recites  that  the  parties  came  by  their  respec- 
tive solicitors,  and  that  the  defendant's  pe- 
tition for  a  change  of  venue,  filed  on  Febru- 
ary 27,  1894,  was  by  the  court  denied.  At 
the  October  term,  1895,  to  wit,  on  December 
9,  1896,  the  cause  was,  on  tiie  motion  of  the 
complainant,  referred  to  a  master  in  chan- 
cery, by  the  name  of  Lowell,  to  take  the 
proofs  in  said  cause,  and  report  the  same  to 
tbe  court,  with  his  findings  and  conclusions 
of  law.  At  the  February  term,  1897,  It  ap- 
peared that  the  said  Lowell,  the  master  In 
chancery,  was  unable  to  report  in  said  cause 
on  account  of  ill  health,  and  he  waa  there- 
npon  ordered  to  report  the  proofs  taken  by 
him  in  said  cause,  which  was  done.  It  ap- 
peared that  the  proofs  were  closed,  and  no 
more  testimony  was  to  be  taken,  and  it  was 
thereupon  ordered  by  the  court  on  March  19, 
1897,  that  said  cause  be  referred  to  one 
Smith,  as  special  master,  to  examine  the 
proofs  so  taken,  and  report  the  same  to  the 
court,  together  with  his  findings  and  conclu- 
sions of  law  and  fact  The  special  master 
examined  such  proofs,  and  made  a  report, 
setting  forth  his  findings  and  conclusions  of 
fact  and  of  law.  The  defendant  presented 
to  the  master  six  objections  to  the  report, 
which  were  overruled  by  the  master.  On 
April  6,  1897,  the  master  filed  his  report  In 
the  office  of  the  clerk,  and  It  was  agreed 
that  the  objections  so  filed  should  be  consid- 
ered by  the  court  as  exceptions  to  the  report 
On  April  9,  1897,  the  exceptions  were  heard 
by  the  court  and,  after  hearing  had  upon 
the  pleadings  and  proofs  taken  by  the  mas- 
ter and  heard  In  open  court  and  upon  ar- 
gument of  counsel,  the  exceptions  were  over- 
ruled, and  the  court  entered  a  decree  sus- 
taining the  conclusions  of  fact  as  fotmd  by 
the  special  master,  and  also  finding  that  the 
equities  of  the  case  were  with  the  complain- 
ant below,  the  defendant  In  error  here,  and 
that  said  deed  ought  to  be  set  aside  and  de- 
clared void.  By  the  decree  the  report  was 
approved,  and  the  plamtlff  In  error  ordered 
to  pay  the  costs.  By  the  terms  ot  the  de- 
cree the  cause  was  referred  to  said  Smith, 
as  special  master,  to  take  proofs,  and  state 
an  account  between  the  parties,  to  com- 
mence on  December  23,  1898,  crediting  the 
plaintiff  In  error  with  expenditures  for  im- 
provements upon  the  premises,  and  for  taxes, 
and  for  all  sums  paid  by  him  for  either  Mary 
McClelland  or  Mason  McClelland,  and  for 
funeral  exposes,  and  for  any  tombstone  that 
he  may  have  erected;  and  crediting  him 
with  any  sums  paid  by  him  and  credited 
upon  the  mortgage  upon  said  premises;  and 
charging  the  plaintiff  in  error  with  reason- 
able rents,  Issues,  and  profits  of  the  prem- 
ises from  December  2,  1893,  up  to  tlie  time 
of  making  such  account  etc.  The  present 
appeal  is  prosecuted  from  tbe  decree  so  en- 
tered by  the  circuit  court 
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Jonei  &  Bogers,  tox  plalntlfl  In  error.  W. 
C  Kellum,  for  defendants  In  error. 

UAORUDER,  J.  (after  sUtlng  the  facts). 
MaiT  McClellaDd  and  Mason  McCldland  were 
the  mother  and  father  of  the  present  plain- 
tiff In  error,  Elza  McClelland.  The  deed, 
executed  on  January  22,  18S9,  by  Mary  Mc- 
Clelland, the  owner  of  the  62  acres  of  land, 
and  her  husband,  Mason  McClelland,  to  the 
plaintiff  In  error,  their  son,  was  a  warrant 
deed,  conveying  the  62  acres  in  question, 
and  reciting  upon  Its  face  that  the  consider- 
ation of  making  the  same  was  the  sum  of  $2,- 
600.  The  real  consideration,  however,  of  the 
deed  was  that  plaintiff  In  error  shonld  fur- 
nish to  Mary  McClelland  and  her  husband, 
for  and  during  their  natural  lives,  and  during 
the  life  of  the  survivor  of  them,  a  good  home 
and  board,  necessary  clothing  suitable  to 
their  condition  In  life,  necessary  medical  aid, 
and  the  necessary  services  for  carrying  out 
such  provisions;  and  that  upon  their  de- 
cease he  was  to  give  them,  respectively,  de- 
cent Interment^  and  erect  a  suitable  tomb- 
stone to  their  memories;  and  the  grantors  In 
the  deed  were  to  have  the  right  to  keep  their 
own  horse,  carriage,  and  harness  on  said 
premises,  free  of  charge.  On  the  same  day 
on  which  the  deed  was  executed  a  lease  was 
executed  by  said  Elza  McClelland  to  bis 
mother  and  father,  leasing  said  premises  to 
them  for  the  term  of  their  natural  lives  and 
during  the  life  of  the  survivor  of  them,  and 
reciting  therein  that,  In  consideration  that 
Mary  McClelland  and  Mason  McClelland  ex- 
ecuted to  the  plaintiff  In  error  said  war- 
ran^  deed,  plaintiff  In  error  agreed  to  fur- 
nish them  a  good  home  and  board  at  his  own 
expense,  etc.,  as  above  stated.  In  bis  report 
the  8i>eclal  master  finds  that  under  said 
agreement  plaintiff  in  error  entered  Into  pos- 
session of  the  premises  In  the  fall  of  1889, 
and  has  been  In  possession  of  the  same  ever 
since,  and  has  received  the  rents  and  profits 
thereof,  and  that  the  rental  value  of  the 
premises  Is  $3.50  per  acre  per  annum.  The 
report  of  the  special  master  further  finds 
that  the  deed  was,  on  the  day  of  its  execu- 
tion, and  in  pursuance  of  an  agreement  be- 
tween the  parties,  placed  in  the  hands  of  one 
Nelson  Slvwrlght  to  be  held  by  blm  unre- 
corded untJl  the  death  of  both  of  the  gran- 
tors; that,  on  December  24,  1882,  said  Slv- 
wrlght at  the  request  of  Mary  McClelland, 
and  with  the  knowledge  of  the  plaintiff  in 
error,  but  without  the  knowledge  or  consent 
of  Mason  McClelland,  caused  the  deed  to  be 
recorded  in  the  recorder's  office  of  Dekalb 
county;  that  Mary  McClelland  died  on  June 
5,  1894,  testate,  and  leaving  a  will,  in  which 
she  made  her  husband  her  sole  devisee  and 
executor;  that  the  plaintiff  In  error,  before 
December  24,  1892,  or  January  1,  1893,  fur- 
nished his  mother  board,  and  medical  aid, 
and  services,  and  clothes  suitable  to  her  con- 
dition in  life,  and  after  her  death  gave  her 
decent  burial,  and  had  made  arrangements 


for  a  monument  to  be  erected  on  her  grave; 
bnt  that  the  plaintiff  In  error  did  not.  In  ac- 
cordance with  his  agreement,  fnmlsh  his  fa- 
ther. Mason  McClelland,  with  sufficient 
clothes,  and  was  not  willing  that  his  father 
shonld  make  bis  home  on  the  premises  with 
his  wife,  and  ordered  his  father,  Mason  Mc- 
Clelland, to  leave  the  same,  and  told  him 
that  he  would  not  have  his  horse  upon  the 
premises.  The  master  finds  In  his  report 
that  plaintiff  in  error  did  not  furnish  either 
Mary  McClelland  or  Mason  McClelland  a 
good  home  after  January  1,  1893;  that  he  re- 
fused tb  permit  their  children  to  visit  them  at 
their  home,  and  used  abusive  and  profane 
language  to  them,  and  at  a  time  when  bis 
mother  was  sick;  that  he  used  vulgar  and 
profane  language  in  their  presence,  and  ren- 
dered their  home  so  unpleasant  that  on  De- 
cember 2,  1893,  they  removed  therefrom,  and 
went  to  the  home  of  their  son  James  McClel- 
land, where  the  mother  died,  as  above  stat^ 
ed;  that  after  December  2,  1893,  pl^ntlff  In 
error  In  no  way  contributed  to  the  support 
of  either  Mary  McClelland  or  Mason  McClel- 
land, except  to  furnish  some  underclothing 
for  his  mother,  but  he  furnished  medical  aid, 
and  paid  the  funeral  expenses.  The  special 
master.  In  his  report,  found  the  equities  in 
the  case  to  be  with  the  complainants,  and 
that  the  deed  dated  January  ^  1889,  should 
be  set  aside,  and  declared  void.  The  master 
also  found  In  his  report  that  when  said  con- 
veyance was  executed  to  the  plaintiff  In  er- 
ror there  was  a  mortgage  upon  the  premises; 
that  the  conveyance  was  not  made  subject 
to  the  mortgage;  that  complainants  never 
paid  the  mortgage,  or  any  part  thereof;  that 
the  plaintiff  In  error  paid  |2T5  upon  said 
mortgage:  that  plaintiff  In  error  paid  certain 
specified  amounts  for  funeral  expenses  of  his 
mother,  and  for  a  monument  to  her  memory, 
and  for  medical  treatment  during  her  Uwt 
sickness. 

While  there  Is  much  conflict  in  the  testi- 
mony in  the  present  case,  we  are  not  prepared 
to  say  that  the  findings  made  by  the  court 
below  are  not  sustained  by  the  evidence. 
Some  of  the  witnesses  testifying  In  behalf 
of  the  plaintiff  In  error  state  that  his  conduct 
towards  bis  mother  was  unobjectionable,  so 
far  as  they  observed  It  It  would  appear, 
however,  that  his  kindness  to  her  was  for  the 
most  part  prior  to  the  time  when  the  deed 
In  question  was  filed  for  record,  to  wit,  on 
December  24,  1892.  Prior  to  this  time,  to 
wit,  on  August  16,  1892,  his  father  left  the 
premises,  and  remained  away  until  January, 
1893,  but  returned  In  January,  1893,  and  re- 
mained until  December  2,  1893,  when  both  he 
and  his  wife  were  obliged  to  leave  the  premi- 
ses. The  conviction  forced  upon  the  mind 
by  reading  the  testimony  Is  that  the  con- 
duct of  the  plaintiff  in  error  towards  his 
mother  changed  after  she  had  directed  the 
custodian  of  the  deed  to  record  It  Mason 
McClelland,  defendant  In  error,  had  dower 
and  a  homestead  right  In  the  premises.  The 
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recording  of  the  deed  waa  wltltont  bis  con- 
sent Viewing  the  testimony  of  the  wlt- 
nesBeSi.  so  far  as  it  is  favorable  to  the  idaln- 
tlff  in  error,  aa  having  relation  to  occnrrences 
which  preceded  the  recording  of  the  deed, 
we  are  of  the  opinlm  tliat  the  findings  of  the 
special  master  and  the  decree  of  the  court 
below  are  sustained  by  the  testimony,  so 
far  as  It  relates  to  the  conduct  of  the  plain- 
tiff In  errw  after  the  recording  of  the  deed. 
The  case,  tiierefore,  la  one  when  an  aged 
father  and  mother  deeded  to  their  son  their 
homestead  farm  In  consideration  of  his  fur- 
nishing them  a  home  and  support  dnrli^  the 
remainder  of  their  IlTes,  respectively.  The 
evidence  shows  that  he  did  not  keep  his 
agreement  with  them  in  this  regard,  bnt 
treated  them  with  such  nnhlndness  as  to 
force  them  to  leave  their  home.  Under  these 
drcumstancea,  It  la  well  settled  by  the  de- 
cisions of  this  court  that  a  blU  will  lie  to  set 
aside  a  deed  ezecnted  for  such  a  consideration. 
In  Frazler  v.  Ulller,  16  UL  48,  where  one 
Miller  and  bis  wife  conveyed  an  his  real 
and  personal  property  to  one  Frazler  np<Hi 
condition  ttiat  Frazler  should  support  and 
take  care  of  MUler  and  bis  wife  during  their 
lives,  and  Frazler  gave  a  bond  to  that  effect, 
which  he  subsequently  obtained  possession 
of  and  withheld  from  Miller;  and  where  Fra- 
zler did  not  perform  his  obligation,  bat  great- 
ly maltreated  Miller  and  bis  wlf^,— it  was 
tteld  tbat  Miller  might  proceed  in  diancery 
to  have  the  conveyance  rescinded,  and  obtain 
other  relief,  etc.  In  the  Frazler  Case  it 
was  urged  that  there  was  a  remedy  at  law 
for  the  recovery  of  damages  nptm  the  bond 
given,  but  the  court  held  that  an  action  on 
the  bond  was  inadequate  to  furnish  such  re- 
lief as  the  party  injured  was  entltied  to  have. 
The  ground  vpm  which  the  jurisdiction  of 
equity  was  there  sustained  was  that  the  dP* 
cumstances  Jastlfled  the  Inference  of  an 
abandonment  of  the  contract  by  Frazler,  and 
a  presumption  of  a  fraudulent  Intent  in  enter- 
ing Into  the  contract  It  was  there  said  that 
Miller  had  surrendered  all— liome  and  prop- 
erty—at onoe,  and  become  whoUy  dependent 
npon  FrazlOT  for  a  subsistence  and  shelter, 
as  well  aa  a  house  and  domestic  comforte 
and  enjoyments  of  society;  and  that  to  be 
treated  with  nnklndness,  harshness,  and 
blows,  under  these  circumstances,  aa  a  fulfill- 
ment of  the  obligation  for  a  house,  shelter, 
food,  raiment,  and  social  and  domestic  hap- 
pinras,  was  more  than  human  nature  could 
bear,  or  a  eonrt  of  equity  could  tolerate.  It 
was  also  said  In  that  case  that  the  contract 
on  the  part  of  Frasler  was  ezecatwy,  and 
continued  so  on  his  part  during  the  natural 
life  of  Mlllec:  and  wife;  and  that  what  might 
Ik  the  cost  of  a  support  during  one  year 
might,  with  varying  prices,  be  totally  inade- 
quate for  another  year,  so  that  no  assess- 
ment of  damages  could  be  made  to  meet  the 
estimate  of  the  cost  of  their  support  In 
Oard  V.  Oard.  59  lU.  46,  where  the  facte 
showed  that  a  father,  upwards  of  70  years 


of  age^  Induced  by  the  promises  of  hia  son 
to  Bupiwrt  him  and  his  wife  in  comfort  dur- 
ing the  remainder  of  their  lives,  conveyed 
his  farm  to  his  son's  wife,  and  transferred 
to  his  son  all  his  personal  property,  and  the 
son  took  possession  of  the  farm,  and,  by 
Us  continued  unkindness  and  ill  treatment 
in  abont  a  year  compelled  his  parente  to 
leave,  and  take  refuge  wlUi  another  child, 
it  was  held  that  a  bill  would  lie  by  the  father 
to  rescind  the  contract;  and  the  case  of  Fra- 
zler V.  Miller,  supra,  was  referred  to  and  ap- 
provedt  the  court  saying:  "If  the  resdsslon 
of  the  contract  cannot  be  referred  to  any 
other  head  of  equity  Jurisdiction,  It  would,  be 
proper  to  presume  that  It  was  made  In  the 
first  instance  with  a  fraudulent  Intent"  In 
Jonea  v.  Neely,  72  Bl.  449,  It  was  again  held, 
upon  a  similar  stete  of  facta,  tiiat  the  clrcnmi- 
stances  Justified  the  inference  of  an  aban- 
dmmient  of  the  contract  and  a  presumptlmi 
of  fraudulent  Intent  In  entering  into  it 
Again  In  Kusch  v.  Kusch.  143  lU.  363,  32  N. 
B.  26T,  we  saM  tttage  356,  148  IlL,  and  page 
268,  82  N.  IL):  "The  doctrine  la  weU  estab- 
lished in  this  stete  that  whore  on?  conveys 
his  real  eatete  and  property  to  anoth»  per- 
son, In  conslderatton  that  such  other  paaon 
will  support  and  the  grantw  during 

his  natural  life,  and  the  grantee  afterwards 
refuses  to  perform  his  contract  for  such  aiq;»- 
port  and  maintenance,  a  court  of  equity  will 
grant  relief  by  rescinding  tlie  contract  and 
canceling  the  deed."  The  same  doctrine  was 
again  announced  by  this  eonrt  In  the  case  of 
Cooper  V.  Gum,  162  UL  471,  88  N.  B.  267. 

It  Is  raid  by  counsel  for  the  plaintiff  in 
error  that  the  deed  executed  to  tibe  plaintiff 
In  error  was  a  warranty  deed,  and  that  there 
was  a  mortgage  upon  the  premises  at  the  time 
the  deed  was  executed.  It  is  argued  from 
this  circumstance  that  defendant  In  error  and 
his  deceased  wife  were  thonselvea  In  default 
in  regard  to  the  ctmtract  and  that  the  right 
to  rescind  belimgs  only  to  the  par^  who 
is  without  default  21  Am.  &  Elng.  Enc.  Law, 
p.  77.  We  think  the  evidence  idiows  that 
the  plaintiff  In  error  knew  of  the  existence 
of  the  mortgage  when  the  deed  was  made 
to  him,  and  accepted  ttie  premises  snbject  to 
the  incumbrance  which  was  ttien  upon  It 
He  has  paid  certiUn  amonnte  npon  the  mort- 
gage since  he  has  been  in  possession,  with- 
out objection,  and  without  any  complaint  that 
he  was  doing  more  than  be  was  required  to 
do  by  his  contract  In  the  accounting  ordered 
by  the  court  it  is  directed  that  he  have  credit 
for  the  paymento  made  by  him  and  credited 
npon  the  mortgage.  The  result  of  the  ac- 
counting will  be  that  he  win  be  retanbursed 
for  his  expenditures  on  account  of  the  mcnt- 
gage,  BO  that  by  the  canceUatimi  of  tb&  deed, 
he  wiU  not  be  Injured  In  this  r^ard. 

It  Is  furthermore  said  that  the  defendant 
in  error,  after  the  death  of  his  wlf«,  directed 
a  physician,  who  had  attended  upon  his  wife 
in  her  last  sickness,  and  printed  a  bin  tor 
his  services,  to  -  call  upon  the  plaintiff  tai 
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error  tot  the  payment  of  such  bill  It  Is 
claimed  that  the  defendant  In  error,  by  this 
BC^  elected  to  treat  the  contract  In  fall  force. 
7he  a^goment  made  upon  this  branch  of  the 
case  Is  that  a  party  having  an  election  to 
rradnd  a  contract  must  rescind  It  wholly  or 
not  at  all,  and  that  he  will  not  be  allowed 
to  avoid  the  contract  as  to  those  parts  ^Ich 
work  Urn  an  Injury,  and  confirm  It  as  to 
those  whldi  are  profitable  to  him.  ZL  Am. 
&  Bng.  Enc.  Law,  p.  91;  Harssfeld  t.  Con- 
verse, 106  UL  S84.  This  principle  has  no 
application  to  the  facta  of  the  present  case. 
Hie  evidence  tends  to  show  that  tlie  plaintiff 
In  error  was  Indebted  to  the  defendant  tn 
error  for  rraits  and  profits  received  by  him 
on  account  of  the  use  of  the  premises,  and 
defdidant  In  error  could,  therefore,  with  per- 
fect Justice  refer  the  payment  of  the  doctor's 
bill  to  tiie  plaintiff  In  error  as  a  debtor  to  the 
defendant  In  error  In  the  manner  stated, 
tnaamuch  as  the  conduct  of  the  plaintiff  In 
error  gives  rise  to  the  presumption  of  an 
abandonment  of  his  contract  and  of  a  fraudu- 
lent Intent  in  entering  Into  It,  he  Is  estopped 
from  urging  that  tiie  defendant  In  error  has 
elected  to  ke^  the  contract  In  force.  The 
ri^t  to  relief  In  a  court  of  equity  In  this 
class  of  cases  Is  based  upon  the  considera- 
tions already  mentioned,  rather  than  upon  the 
right  to  rescind  for  failure  to  carry  out  the 
terms  of  the  contract  by  the  opposite  party. 

Another  objection  urged  in  favor  of  the  re- 
versal at  the  decree  of  ttie  lower  court  la 
that  error  was  committed  In  overruling  the 
motion  made  by  plaintiff  in  error  for  a  diange 
of  venue.  The  petition  and  notice  for  change 
of  venjae  were  filed  February  27,  ISOit  and 
nothing  was  done  thereafter  in  reference  to 
the  same  unto  April  e,  1897,  a  period  of 
more  than  l^ree  years.  We  are  of  the  opin- 
ion that  on  account  of  the  long  delay  the 
plaintiff  In  error  waived  bis  right  to  insist 
upon  a  change  of  venue.  It  has  been  uni- 
formly held  by  this  court  that  a  motion  for 
a  change  of  venue  must  be.  made  at  the 
earliest  practicable  moment,  and  not  put  off 
unto  Just  before  the  cause  is  to  be  called  for 
trial.  Bodson  v.  Hanson,  TO  01. 198;  Newlln 
V.  Snyder,  78  UL  B2S;  Crane  v.  Crane,  SI 
la  165.  It  Is  urged  by  the  plaintiff  in  error 
that,  according  to  the  diowing  of  tiie  record 
as  made  on  February  27,  1894,  the  plaintiff 
in  emnr  on  that  day  moved  for  a  change  of 
venae.  It  m^  be  that,  when  tiie  petition 
for  a  change  of  venue  ms  filed  together  with 
tiie  notice  to  tiie  other  side  that  the  same 
would  be  applied  for,  a  motion  for  such 
change  was  entoed  of  record.  But  it  does 
not  appear  that  said  motion  was  called  up, 
or  that  the  court  was  asked  to  act  upon  it, 
until  more  tlian  three  years  had  elapsed. 
Durii^E  ttils  time  iflaintitt  In  error  had  ap- 
peared before  the  master,  and  taken  testi- 
mony, and  had  proceeded  In  all  respects  as 
though  no  change  of  nnue  was  to  be  Insisted 
upon.  It  is  not  suffideht  merely  tiiat  a  mo- 
tion for  a  change  of  venue  should  be  made, 


but  the  motion  must  be  'pressed."  Hudson 
V.  Hanson,  supra.  After  a  careful  examina- 
tion of  the  record,  we  find  no  sufBdent  reason 
for  reversing  tiie  decree  entered  by  the  court 
below.  Accordingly,  the  decree  of  the  circuit 
court  is  aflOrmed.   Decree  affirmed. 


075  lU.  370) 

BOTLBS  et  aL  V.  CHTTBAU8. 
(Supreme  Court  of  Illinoia.   Oct.  24,  189&) 
Bill  op  BrcEPTtoTTs—NecRSsiTT— Confession  or 

JODOHEKT— RBVIBW— RkcORD— WaIVRR. 

1.  la  the  ainence  of  a  bill  of  exceptions,  it 
will  be  presumed  that  the  necessair  proof  was 
introduced  to  sustain  the  alleiratiooB  of  the 
pleadines  and  the  finding  of  the  judgment. 

2.  When  a  judgment  Is  rendered  in  term 
time,  although  upon  a  cognovit,  it  will  be  pre- 
sumed on  appeal  that  the  court  had  jniisdic- 

tiOQ. 

3.  A  copy  of  a  note  sned  on,  altiioueh  attach- 
ed to  the  declaration.'  Is  no  part  of  fbe-  record, 
and  must  be  brought  up  Iv  a        of  e^icep- 

tions. 

4.  A  warrant  of  attorney  to  confess  judg- 
ment on  a  note,  although  attached  to  the  dec- 
laration, most  be  brought  up  by  a  Ull  of  ex- 
ceptions, In  order  to  become  port  of  the  rec- 
ord. 

5.  Where  a  warrant  of  attorney  to  confess 
judgment  on  a  note  by  Its  terms  waives  all 
errors  in  any  proceeding  for  the  confession  of 
a  judgment,  and  agrees  that  no  writ  of  error 
shall  DC  -prosecotea  on  the  judgment,  the  de- 
fendants, after  confession  by  the  attorney,  can- 
not object  that  the  note  did  not  show  an  as- 
signment to  the  plaintiff,  and  that  the  [rawer 
of  attorney  did  not  authorize  the  confession. 

6.  When  errors  are  waived,  so  that  a  writ 
of  error  will  not  lie  to  review  a  judgment,  a 
writ  of  error  will  lie  to  review  an  order  over- 
ruling a  motion  to  vacate  such  Judgment. 

Error  to  appellate  court.  First  district 
Action  by  Axel  Chytr&ns  against  Charles 
S.  Boyles  and  another.  From  a  Judgment 
of  the  appellate  court  affirming  a  Judgment 
by  confession,  the  defendants  bring  error. 
Affirmed. 

This  Is  a  Judgmoit  by  confession  entered 
In  the  circtttt  court  of  Cook  county  In  term 
time  In  favor  of  the  defendant  In  error  i^alnst 
the  plaintiffs  in  error,  Charles  B.  Boyles  and 
Wnilam  H.  Roche.  Thb  Judgment  was  tak- 
en for  review  to  the  appellate  court  by  writ 
of  error  Issued  from  that*  court,  and  was 
there  affirmed.  The  present  writ  of  error  is 
sued  out  from  tills  court  for  the  purpose  of 
reviewing  such  Judgment  of  affirmance  en- 
tered 1^  the  appelate  court 

Edward  T.  CohUl,  for  plalntllb  In  error, 
Charles  S.  Deneen,  for  defendant  in  error. 

UAOBUDBB,  J.  (after  stating  the  facts). 
The  plaintUta  in  error  assign  a  number  of 
errors.  The  xnoat  material  of  the  errors  thus 
assign^  are  embodied  in  the  objections  here- 
inafter referred  to.  In  the  first  place  it  is 
said  that  the  court  below  bad  no  Jurisdic- 
tion to  enter  tiie  Jud^»it  for  tlie  alleged 
reason  that  the  note  and  warrant  of  attorney 
to  confess  Judgment  did  not  show  any  aa- 
rignment  of  the  note  by  tiie  original  i>ayee 
therein  to  the  defendant  In  ocror.   The  note 


Digitized  by  Google 


564  Bl  NOHTHEASTEBN  REPORTER.  aH 


and  power  of  attorney  constituted  one  In- 
Btrument,  signed  by  "Boyles  &  Co."  The 
note  was  payable  to  the  order  of  the  State 
Bank  of  Chicago.  In  the  second  place  It  Is 
claimed  that  the  power  of  attorney  did  not 
authorize  a  confession  of  Judgment  against 
both  of  the  plaintiffs  In  error,  composing  the 
firm  of  Boyles  &  Co.;  the  record  falling  to 
show,  as  Is  contended  by  counsel,  that  the 
note  was  given  for  a  partnership  debt,  and 
was  signed  by  both  members  of  the  firm. 

The  record  Is  not  In  such  a  shape  as  to 
authorize  us  to  consider  the  objections  thus 
made  to  the  correctness  of  the  Judgment  en- 
tered by  the  circuit  court.  This  is  true,  be- 
cause the  record  contains  no  bill  of  excep- 
tions. There  appears  to  be  a  copy  of  the 
note  sued  upon,  together  with  a  copy  of  the 
warrant  of  attorney  accompanying  It,  attach- 
ed to  the  declaration,  or  ^ed  with  the  dec- 
laratloa  The  declaration  complains  of  the 
two  plaintiffs  In  error,  and  alleges  that  on 
a  certain  day  they  executed  the  oote  sued 
upon,  giving  a  description  of  the  note,  and 
that  the  State  Bank  of  Chicago,  to  whom, 
or  to  whose  order,  the  note  was  payable,  in- 
dorsed said  note  in  writing;  that  by  said 
indorsement  said  State  Bank  of  Chicago  or- 
dered and  appointed  the  sum  of  money  men- 
tioned In  the  note  to  be  paid  to  the  defendant 
In  error,  and  then  and  there  delivered  the 
note  so  indorsed  to  the  defendant  In  error; 
and  that  thereby  the  plalntlflts  in  error  be- 
came liable  to  pay  defendant  in  error  the 
sum  of  money  mentioned  in  the  note,  and  un- 
dertook and  promised  to  pay  the  same  to 
the  defendant  in  error  according  to  the  tenor 
and  effect  of  the  note  and  of  the  said  indorse- 
ment thereon.  The  cognovit  recites  that  the 
plaintiffs  In  error  come  by  Charles  H.  Pease, 
their  attorney,  and  waive  service  of  process, 
and  say  that  they  cannot  deny  the  action  of 
the  defendant  In  error,  nor  but  that  the  de- 
fendant In  error  has  sustained  damages  on  ac- 
count of  the  nonperformance  of  the  promises 
In  the  declaration  mentioned,  Including  a  cer- 
tain sum  for  reasonable  attorney's  fees  for 
entering  up  the  Judgment  In  their  plea  the 
plaintiffs  In  error  further  agree  that  no  writ 
of  error  or  appeal  shall  be  prosecuted  on  the 
Judgment  entered  by  virtue  thereof,  nor  any 
bill  In  equity  filed  to  interfere  in  any  man- 
ner with  the  operation  of  the  said  Judgment, 
and  that  they  thereby  release  all  errors  that 
may  intervene  in  entering  up  the  same  or 
In  Issuing  the  execution  thereon,  and  consent 
to  an  Immediate  execution  upon  such.  At- 
tached to  the  cognovit  Is  an  affidavit  by  a 
clerk  in  said  bank  stating  that  he  is  acquaint- 
ed with  the  handwriting  of  the  plaintiff  In 
error  William  H.  Roche,  and  that  the  signa- 
ture of  the  note  and  warrant  of  attorney 
Is  the  genuine  signature  of  the  said  Boyles 
&  Co.,  by  William  H.  Hoche,  and  that  the 
said  Roche  was  at  the  time  said  note  was 
signed  and  delivered  a  co-partner  with  said 
Boyles,  doing  business  as  Boyles  &  Co.,  and 
that  said  Roche  signed  and  delivered  Bald 


note  with  the  consent  of  said  Boyles.  The 
Judgment  recites  that  the  defendant  In  error 
came  before  the  circuit  Judge,  and  filed  his 
declaration  In  said  case  against  the  plain- 
tiffs In  error  In  a  plea  of  trespass  on  the 
case  upon  promises;  that  thereupon  Charles 
H.  Pease,  an  attorney  of  the  court,  appeared 
in  behalf  of  the  plaintiffs  In  error,  by  virtue 
of  a  warrant  of  attorney  for  that  purpose 
executed  by  the  plaintiffs  In  error,  and  then 
and  there  duly  proved  and  filed  In  open  court; 
that  the  plaintiffs  in  error  filed  their  cognovit, 
waiving  the  issuing  and  service  of  process, 
and  acknowledged  that  they  did  assume  and 
promise  in  manner  and  form  as  the  defend- 
ant in  error  had  In  bis  d,eclaratlon  alleged; 
and  that  they  confessed  that  the  defendant 
in  error  had  sustained  damages  to  the  amount 
of  the  note  and  attorney's  fees.  The  Judg- 
ment further  recites  that  thereupon,  upon 
evidence  heard  In  open  court,  the  court  finds 
that  said  defendant  In  error  has  sustained 
the  aforesaid  damages,  and  orden  and  con- 
siders that  he  recover  tbB  amount  so  con- 
fessed, etc. 

There  being  no  bill  of  exceptions  In  the 
case,  the  presumption  arises  that  the  neces- 
sary proof  was  introduced  In  the  court  be- 
low to  sustain  the  findings  of  the  Judgment 
and  the  allegations  of  the  pleadings,  as  the 
same  are  above  recited.  As  the  Judgment 
was  rendered  in  term  time,  the  same  pre- 
sumptions in  Its  favor,  although  It  was  ren- 
dered upon  a  cognovit,  will  be  Indulged  as 
are  indulged  In  the  case  of  original  Judg- 
ments of  courts  of  general  Jurisdiction. 
Where  a  court  of  superior  general  Jurisdic- 
tion has  proceeded  to  adjudicate  and  ren- 
der Judgment  in  a  matter  before  It.  all  rea- 
sonable Intendments  will  be  indulged  in  favor 
of  Its  Jurisdiction.  Hansen  v.  Schlesinger, 
125  m.  230,  17  N.  B.  718;  Osgood  v.  Black- 
more,  59  111.  261.  As  the  court  below  foun4 
that  a  declaration,  a  warrant  of  attorney, 
note,  and  cognovit  were  filed,  and  that  the 
appearance  of  the  defendant  below  waa  en- 
tered, and  the  amount  due  on  the  note  was 
confessed,  we  will  presume  the  court  heard 
evidence  uuon  the  question  whether  or  not 
the  note  was  properly  assigned,  and  upon 
the  further  question  whether  or  not  the  war- 
rant of  attorney  was  executed  In  such  a  way 
as  to  bind  both  the  members  of  the  firm.  This 
court  has  held  generally  that  the  copy  of  a 
note  sued  upon,  which  Is  attached  to  a  dec- 
laration, forms  no  part  of  the  declaration. 
Whenever  a  defendant  Intends  to  raise  a 
question  upon  an  Instrument  sued  upon,  or 
upon  a  bill  of  particulars,  filed  with  the  dec- 
laration, he  must  preserve  snch  question  by 
a  bill  of  exceptions.  The  copy  of  the  Instru- 
ment sued  upon,  or  the  bill  of  particulars, 
indorsed  on  the  declaration,  being  no  part 
thereof.  Is  no  part  of  the  record,  and  a  bill 
of  exceptions  can  alone  inform  us  of  what 
It  is.  Harlow  V.  Boswell,  15  111.  56:  Franey 
V.  True,  26  lU.  181;  Schofield  v.  Setuey,  31 
lU.  616;  Hess  Co.  T.  Dawson,  51  QL  App. 
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146;  3  Bnc  PI.  ft  Prac.  p.  401,  note.  In 
addition  to  the  general  rule  tbns  laid  down, 
that  a  copy  of  an  Instrument  sued  upon,  when 
it  appears  indorsed  upon  a  declaration.  Is  no 
part  of  the  record,  In  the  absence  of  a  bill 
of  exceptions  presenting  it,  It  Is  also  settled 
law  .that,  where  &  judgment  by  confession 
Is  entered  In  term  time,  the  warrant  of  at- 
torney, the  affidavit  of  execution,  plea  of  con- 
fession, and  note  upon  which  Judgment  is 
confessed,  must  be  brought  up  by  a  bill  of 
exceptions.  Waterman  v.  Caton,  55  IlL  94; 
Magher  t.  Howe.  12  111.  379;  Roundy  t. 
Hunt,  24  IlL  698;  Hall  T.  Jones,  82  lU.  38;  3 
Bnc.  PL  &  Prac.  p.  407,  note  2.  We  say  here, 
as  we  said  in  Waterman  t.  Cattm,  supra: 
"The  judgment  baring  been  entered  In  term 
time,  the  note  and  warrant  of  attorney  can- 
not become  a  part  of  the  record,  unless  In- 
troduced into  it  by  a  bill  of  ttxoepttons.  In 
this  case  there  was  no  bUl  of  exceptions 
taken."  "We  will,  howerer,  In  the  absutce 
of  a  bill  of  exceptions  showing  what  the  evi- 
dence was,  presome  that  the  evidence  was 
ample  to  sustain  the  Judgment"  Miller  v. 
Glass,  118  in.  443,  8  N.  B.  833. 

If,  however,  it  were  allowable  for  as  to 
regard  the  warrant  of  attorney  in  this  case 
as  a  part  of  the  record,  the  warrant  of  at- 
torney by  its  terms  waives  and  releases  all 
errors  which  may  Intervene  In  any  proceed- 
ing for  the  confession  of  a  Judgment  and 
consents  to  immediate  execution  upon  such 
Judgment  It  authorizes  any  attorney  of 
any  court  of  record  to  appear  and  confess 
Judgment  without  process,  In  favor  of  the 
bolder  of  the  note,  for  such  amount  as  may 
appear  to  be  due  thereon.  By  the  cognovit 
also,  the  defendants  below  agree  that  no  writ 
of  error  shall  be  prosecuted  on  the  Judgmoit 
entered  by  virtue  of  such  warrant  of  attor- 
ney. In  view  of  snch  waiver  and  release, 
the  plaintiffs  in  error  cannot  be  permitted  to 
assign  as  error  that  which  they  have  solenm- 
ly  released  of  record.  They  must  be  bound 
by  their  deliberate  declarations  entered  of 
record  in  oi>en  court.  All  the  objections 
here  urged  to  the  judgment  are  mere  errors, 
and  they  were  waived  of  record  In  the  court 
below  in  the  manner  stated.  If  the  plain- 
tiffs in  error  had  made  a  motion  in  proper 
time  In  the  court  below  to  vacate  the  judg- 
ment entered,  and  that  motion  had  Iwen  over- 
ruled, and  the  action  of  the  court  had  been 
presented  by  a  proper  bill  of  exceptions,  this 
court  could  review  a  refusal  of  the  court 
below  to  vacate  the  Judgment  In  accordance 
with  snch  motion.  A  writ  of  error  will  Ue 
to  review  the  overmltng  of  a  motion  to  va- 
cate the  Judgment  but  wUl  not  Ue  to  review 
the  Judgment  itself,  when  errors  ace  waived 
and  released  In  the  manner  above  stated. 
Lake  V.  Ckmk.  15  IlL  363;  Frear  v.  Bank, 
78  UL  478;  Hall  T.  Hamilton,  74  IlL  437; 
Little  V.  Dyer,  86  IlL  App.  86;  Werkmelster 
Beaumontt  46  UL  App.  868.  In  any  view, 
therefore,  In  which  this  case  la  presented  to  ' 
OS  . upon  the  present,  record,  we  ,see  no  tear 


son  for  Interfering  with  the  Judgments  of 
the  lower  courts.  Accordingly  the  Judgment 
of  the  appelate  cotut,  afflrmli^  the  Judgment 
of  the  circuit  court  Is  affirmed.  Judgment 
affirmed. 


a7s  m.  s!s) 

GREENWOOD  v.  GMBLIGH,  Treasurer. 
(Supreme  Court  of  Illinois.   Oct  24.  188a) 

SoBooLs  AND  School  Districts  —  Bouds  or 
EDUO&Tiosr  IN  SnaooL  Townships— Lbvt 

OF  Taxes— Adthoritx, 
School  Law  1889.  art  3,  H  1,  3,  38,  make 
each  coDgreBBional  township  a  township  for 
school  purposes,  and  provide  that  on  petition 
an  election  maj  l>e  held  to  decide  for  or  against 
a  township  lugh  school;  and  section  40  pro* 
vides  that  if  a  majority  vote  in  favor  of  its 
establishment  an  election  shall  be  held  for  a 
township  board  of  education,  and  that  it  shall 
be  the  duty  of  such  ttoard  to  "establish  at  some 
central  point  •  •  •  a  high  schooL"  Sec- 
tion 41  provides  that  for  the  purpose  of  boild- 
ing  a  school  house,  the  township  shall  be  re- 
garded as  a  school  district  and  the  board  of 
education  shall  have  power  to  discharge  the 
duties  of  directors  for  such  district  in  all  re- 
spects. Section  31  of  article  6  forbids  direct- 
ors to  purchase  or  locate  school-house  sites,  or 
to  puruiaBe,  build,  or  locate  a  school  house,  or 
to  levy  a  tax  to  extend  schools  beyond  nine 
months,  without  a  vote  of  the  people  at  an  elec- 
tion called  as  tlierein  provided.  Hdd,  that  the 
power  of  the  board  of  education,  under  said 
section  40,  to  "eBtablish"  high  schools,  Is  re- 
quired to  be  exercised  in  the  manner  provided 
in  said  sections  41  and  31,  and  hence  a  levy  of 
taxes  by  the  board  of  edncation  to  build  a  high 
school  without  calling  an  election  Is  Invalid. 

Appeal  from  Lasalle  county  court;  H.  W. 
Johnson,  Judge. 

Action  by  Gottlob  Gmellch,  treasurer  and 
ex  officio  collector  of  X<a8^  county,  for  a 
Judgment  against  property  of  Alfred  R.  Green- 
wood, for  delinquent  taxes.  From  a  Judg- 
ment for  the  ^ll«uit,  the  owner  appeals. 
Reversed. 

This  is  an  application  by  the  county  col- 
lector of  Lasaile  county  for  a  Judgment 
against  the  property  of  the  appellant  for 
taxes,  certified  to  the  county  clerk,  and  by 
him  extended  upon  the  tax  books  of  town- 
ship 33  N..  range  IB.  of  the  third  P.  M.,  as 
a  special  tax  for  the  purpose  of  purchasing 
a  site  and  building  a  school  house  In  said 
township  for  a  high  school.  Objections  were 
made  by  the  appellant  to  the  entry  of  Judg- 
ment against  his  land.  The  objections  were 
overruled.  Exceptions  were  taken  to  the  rul- 
ing and  decision  of  the  county  court  In  over- 
ruling the  objections.  The  appellant  moved 
for  a  new  trial,  whldi  motion  was  overruled, 
and  exception  was  taken  to  the  ruling. 
Thereupon  judgment  was  entered  by  the 
court  against  the  property  of  the  appellant 
The  present  appeal  la  prosecuted  from  such 
judgment 

In  March.  1896,  at  leut  16  days  before  the 
regular  election  of  trustees  at  schools  In  and 
tot  said  township  88,  a  petition  of  not  less 
than  50  legal  voters  of  said  township  was 
filed  with  the  tovrnshtp  treasurer  thereof, 
a^ing  the  sfUd  treasurer  .  to  .submit  to  the 
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Toten,  ftt  One  regalsF  election  of  tlie  truBteea 
then  next  following,  the  propoKltion  of  TotIng 
for  or  against  utabUsIilng  a  township  high 
school  for  the  benefit  of  said  township.  On 
April  11,  1896,  being  the  day  for  the  regular 
election  of  school  trustees  of  said  township, 
there  was  submitted,  In  due  form  of  law,  to 
a  Tote  of  the  voters  of  said  township,  the 
proposition  of  estaUIiriilng  a  town^Ip  high 
school  for  the  benefit  of  said  township.  At 
said  election  the  ivopoeitlon  of  establishing 
a  high  school  was  carried,  and  the  result 
tiiereof  declared  according  to  law.  On  Slay 
16,  1896,  In  pursuance  of  an  election  called 
by  the  trustees  of  8(±ools  In  and  for  said 
township,  five  members  were  duly  elected  as 
a  township  board  of  education.  The  returns 
of  said 'last  election  were  canrassed  In  ac- 
cordance with  law.  The  members  met  with- 
in the  time  prescribed  by  law,  and  elected 
one  of  their  number  president,  and  elected  a 
secretary.  On  Jidy  18,  1896,  the  said  town- 
ship lx>ara  of  education  made  its  certain  cer- 
tificate of  levy,  as  follows:  "We  hereby  cer- 
tify that  we  require  the  amount  of  twenty- 
fire  thousand  dollars  ($SS,O0O.O(9  as  a  spetdfll 
tax  for  the  purpose  of  purchasing  a  school 
site,  and  for  huildh^  purposed,  on  the  taXr 
able  property  of  our  district  tIe.  township 
33  north,  range  "So.  1,  for  the  year  1W6;"— 
which  certificate  was  signed  by  the  fire 
members  of  the  township  board  of  education 
of  said  township  who  were  dected  on  May 
16, 1896,  as  above  stated.  Said  certificate  of 
levy  was  filed  in  tbe  office  of  the  county  clerk 
of  Lasalle  county,  and,'  in  pursuance  thereof. 
the  county  clerk  extended  on  the  books  of 
the  collector  ot  the  taxes  in  and  fbr  said 
towndilp  ft  tax  on  the  real  estate  of  the  ap- 
pellant. 

Alfred  B.  Greenwood,  pro  se.  Hasklns  & 
Fanneck.  for  appellee. 

MAGBUDBB,  J.  (after  stating  the  facts). 
The  main  objection  relied  qpon  for  the  re< 
Tmal  of  the  Judgment  of  the  county  court  Is 
that  the  levy  by  the  township  board  of  edu- 
cation of  a  special  tax  of  925,000  upon  the 
property  subject  to  taxation  hi  said  b<^oo1 
district,  tor  the  purpose  of  purchadng  a 
sduHfl  site  and  for  building  purposes,  was 
T<^d,  upon  the  ground  tbat  the  question  of 
extending  and  levying  said  special  tax  was 
not  submitted  to  the  voters  of  said  township 
at  any  election  held  for  that  purpose.  It  is 
admitted  by  the  appellee  that  the  tax  was 
extended  and  levted  upon  the  property  of  the 
appellant  without  any  snbmlsslon  of  the 
question  of  taxation  to  the  voters  of  said 
townsU^.  The  only  question  presented  for 
our  consideration  Is  whether  the  township 
board  of  education  had  the  power  to  levy  a 
B^ial  tax  for  the  purpose  of  purchasing  a 
site  for  a  high-school  building,  and  erecting 
a  bunding  thereon  f  ot  the  purposes  of  a  high 
school,  without  a  vote  of  the  people  at  an 
election  specially  called  for  taking  such  vote. 
The  solution  of  the  question  presoited  de- 


pends upon  the  construction  of  sevml  pro- 
visions of  the  present  school  law. 

Secdon  1  of  article  8  of  the  school  law  of 
1889  provides  that  **each  congressional  town- 
ship is  hareby  established  a  township  for 
school  purposes."  Section  8  of  the  same 
article  provides  that  the  school  business  of 
the  township  shall  be  done  by  three  trustees, 
to  be  elected  by  the  legal  voters  of  the  town- 
ship,  as  therein  provided  f<}r.  Section  38  of 
article  8  provides  that  "upon  petition  of  not 
less  than  fifty  voters  of  any  sdiool  township, 
filed  with  the  township  treasurer,  at  least 
•  fifteen  days  prece^i^  the  regular  election  of 
trustees,  it  shall  be  the  duty  of  said  treasurer 
to  notify  the  voters  of  said  township  that  an 
election  for  or  against  a  township  high  school 
will  be  held  at  the  said  next  regular  election 
of  trustees,  by  posting  notices,"  etc.  The 
form  of  the  notice  of  dectlon  named  in  sec- 
tion 38  Is  given  In  the  statute,  and  recites 
tiiat  an  dectlon  will  be  held  "for  the  purpose 
of  voting  for  or  against  the  proposition  to 
establish  a  township  high  stAool  for  the  bene- 
fit of  township  No.  ■  etc.  Section  40 
of  article  3  provides  that,  'if  a  majority  of 
the  votes  at  such  election  shall  be  found  to 
be  In  favor  of  establishing  a  township  hl^ 
school,  It  shall  be  the  duty  of  the  trustees  of 
the  township  to  can  a  QKClal  election  on  any 
Saturday  within  sixty  .days  from  the  thne 
of  the  election  estoblishlng  the  township 
high  school,  for  the  purpose  of  electing  a 
township  board  of  education,  to  consist  ot 
five  members,  notice  of  which  election  shidl 
be  given  for  the  same  time  and  In  the  same 
manner  as  provided  for  In  the  election  of 
township  trustees.  The  members  elected 
shall  determine  by  lot,  at  their  first  meeting, 
the  length  of  term  each  is  to  sore.  *  •  • 
Within  ten  days  after  their  election,  the  mem- 
ben  of  the  township  board  of  education  shall 
meet  and  organise  by  electing  one  of  their 
number  president,  and  by  electing  a  secre- 
tary. It  shall  he  the  duty  of  the  towxnhip 
board  of  education,  to  estat^lsh  at  some  cen- 
tral point  most  convenient  to  a  majority  of 
the  pnpUs  of  the  township,  a  high  school  for 
the  education  of  the  more  advanced  pnpUs." 
Section  41  of  article  8  la  as  follows:  "For 
the  purpose  of  building  a  school  house,  sup- 
porting the  school  and  paying  other  neces- 
sary expenses,  the  township  shall  be  regard- 
ed as  a  dchool  district,  and  the  towiuh^ 
board  of  education  shall  have  the  power  and 
discharge  the  duties  of  directors  for  such 
district  hi  all  respects.^  3  Starr  &  C.  Ann. 
St  (2d  Sd.)  pp.  3668,  8654,  8680.  SOSl.  Sec- 
tion 81  <^  article  5  of  the  act  of  1880  Is  as 
follows:  '  "It  shall  not  be  lawful  for  a  board 
of  directors  to  purchase  or  locate  ft  school 
house  site,  or  to  purchase,  build  or  move  a 
school  house,  or  to  levy  a  tax  to  extend 
schools  beyond  nine  months,  without  a  vote 
of  the  people  at  an  election  called  and  con- 
ducted as  required  by'sedton  4  of  arthde  0 
of  this  act.  A  majority  of  the  votes  cast 
ahftU  be  necessary  to  authorise  tbs  dlreetora 
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to  act:  provided,  that  if  no  one  locality  ahall 
recetre  a  majority  of  all  the  Totes  cast  at 
Buch  election,  the  directors  may,  it  in  their 
Judgment  the  public  interest  requires  it,  pro- 
ceed to  select  a  sultalile  school  house  site; 
and  the  site  so  chosen  by  them  shall  In  such 
case,  be  legal  and  valid,  the  same  as  It  it  had 
been  determined  by  a  majority  of  the  votes 
cast;  and  the  site  so  selected  by  either  of 
the  methods  above  provided  shall  be  the 
school  house  site  for  such  district;  and  said 
district  shall  have  the  right  to  take  the  same 
for  the  purpose  of  a  scbool  house  site  either 
with  or  without  the  owner's  consent  by  con- 
demnation or  otherwise."  3  Starr  &  C.  Ann. 
SL  (2d  Ed.)  p.  3680.  Section  38,  above  quot- 
ed, provides  for  submitting  to  the  voters  of 
the  township  the  question  whether  or  not 
the  township  shall  have  a  high  school,  or,  Id 
other  words,  wljether  a  township  high  school 
shall  be  established  for  the  .Ijeneflt  of  the 
township.  Section  40  provides  for  the  elec- 
tion of  five  members  of  a  township  board  of 
education.  By  the  terms  of  the  school  law, 
only  three  trustees  are  elected  for  the  pur- 
pose of  doing  the  school  business  of  the  town- 
ship. The  township  board  of  education,  pro- 
vided for  by  section  40  of  article  3,  is  a  dif- 
ferent body  from  the  school  trustees.  The 
township  board  of  education,  consisting  of 
five  members,  is  for  the  first  time  created  by 
the  act  in  section  40.  Section  40  makes  It 
the  duty  of  the  township  board  of  education 
to  establish,  at  some  central  point  most  con- 
venient to  a  majority  of  the  pupils  of  the 
township,  a  high  school  for  the  education  of 
the  more  advanced  pupils. 

The  position  .of  the  appellee  Is  that  author- 
ity Is  conferred  upon  the  township  board  of 
education  to  purchase  a  school  site,  and  erect 
a.  high-school  building,  without  a  vote  of  the 
people,  by  sections  38  and  40  of  article  3  as 
above  quoted.  It  Is  said  tliat,  when  the 
voters  of  the  township  have  voted  under  sec- 
tion 38  In  favor  of  establishing  a  township 
high  school,  they  have  thereby  voted  in  favor 
of  conferring  upon  the  township  board  of 
education  the  power  to  purchase  a  school  site, 
abd  erect  a  blgh-school  building,  and  levy  a 
tax  for  that  purpose.  It  la  also  said  that, 
when  the  township  iMard  of  education  Is  given 
authority,  by  section  40,  to  establish  a  high 
school  at  some  central  point  most  convenient 
to  a  majority  of  the  pupils  of  the  township, 
it  Is  thereby  ^ven  authority  to  purchase  a 
site  for  a  high-school  building,  and  to  erect  a 
lilgh-school  building  thereon,  and  to  levy  a 
tax  for  the  purpose  of  paying  for  the  same. 
It  is  argued  that  the  power  of  expending  the 
money  of  the  people  In  the  purchase  of  a  site 
and  In  the  erection  of  the  building  is  Involved 
in  the  duty  of  establishing  a  high  school,  and 
that  no  vote  of  the  people  is  necessary  to  en- 
able the  township  board  of  education  to  act 
In  such  matter.  We  are  unable  to  concur  with 
this  contention.  In  view  of  the  provisions  con- 
tained in  section  41  of  article  3,  and  section 
31  of  article  5,  as  above  quoted.   Counsel  for 


appellee  admit  that,  Independently  of  said  sec- 
tion 41,  no  express  power  is  given,  to  the 
township  board  of  education  to  purchase  a 
school  site,  and  to  erect  a  high-school  build- 
ing, and  to  levy  a  tax  to  raise  money  fw  these 
purposes;  but  it  Is  said  that  such  power  Is 
Implied  from  the  power  to  establish  a  high 
school,  as  conferred  by  sections  38  and  40. 
We  do  not  deem  It  necessary  to  discuss  the 
question  whether  tlie  power  of  taxation  can 
be  Implied  from  such  language  as  Is  used  in 
the  two  sections  last  named.  As  a  general 
role,  legislative  authority  must  be  shown  for 
every  levy  of  taxes,  whether  such  levy  Is 
made  by  the  political  divisions  of  a  state,  or 
by  the  state  at  large.  Cooley,  Const  LIm. 
marg.  p,  518.  Cooley,  In  his  work  on  Con- 
stitutional Limitations  (marginal  page  520), 
says:  "Those  who  assume  to  seize  the  prop- 
erty of  the  citizen  for  the  satisfaction  of  the 
tax  must  be  able  to  show  that  that  particular 
tax  Is  authorized  either  by  general  or  special 
law.  The  power  inherent  in  the  goremmeut 
to  tax  lies  dormant  until  a  constitutional  law 
has  been  passed  calling  it  into  action,  and  Is 
then  vitalized  only  to  the  extent  provided  by 
the  law."  Therefore,  when  the  pow^  of  taxa- 
tion Is  claimed  for  a  municipal  body,  the  lai^ 
guage  of  the  act  creating  such  body,  and  de- 
ilning  its  powers  and  duties,  should  be  ex- 
amined for  the  purpose  of  discovering  wheth- 
er there  Is  an  express  grant  of  such  power.  If 
the  terms  of  the  act  can  be  so  construed  as 
to  amount  to  an  express  gFant*  It  la  not  neces- 
sary to  search  for  erldence  of  an  implied 
grant 

When  we  examine  section  41  of  article  3, 
we  find  that  the  township  Is  to  be  regarded 
as  a  school  district  "for  the  purpose  of  build- 
ing a  school  house,  supporting  the  school  and 
paying  other  necessary  expenses,"  and  that 
"the  township  board  of  education  shall  have 
the  power  and  discharge  the  duties  of  direct- 
ors for  such  district  In  all  respects."  By 
section  41  the  township  board  of  education 
is  given  the  same  power  which  Is  conferred 
upon  the  directors  of  a  school  district,  and  Is 
required  to  discharge  the  same  duties  which 
the  directors  of  a  school  district  are  required 
to  discharge,  so  far  as  relates  to  the  building 
of  a  school  house,  supporting  the  school,  and 
paying  other  necessary  expenses.  The  power 
and  the  duties  of  the  township  board  of  edu- 
cation, being  the  same  as  those  of  the  direct- 
ors of  the  school  district,  must  necessarily 
be  subject  to  the  same  restrictions.  When  we 
turn  to  section  31  of  article  5  of  the  act,  we 
find  It  stated  that  a  board  of  directors  cannot 
lawfully  purchase  or  locate  a  school-house 
site,  or  purcliase,  build,  or  move  a  school 
house,  or  levy  a  tax  to  extend  schools  beyond 
nine  months,  without  a  vote  of  the  people  at 
an  election  called  and  conducted  in  a  specified 
way.  Article  3  of  the  school  law  is  entitled 
"Townships— Trustees  of  Schools."  Article  6 
of  the  school  law  Is  entitled  "Board  of  Di- 
rectors." It  will  not  be  denied  that,  under 
the  provisions  of  section  31  of  article  0,  the 
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board  t>t  Bchool  directors  would  have  no 
power  to  make  the  certificate  of  levy,  which 
was  made  by  the  township  board  of  edncatifm 
of  towEutalp  88,  without  authority  conferred 
upon  it  by  a  vote  of  the  people.  Beverly  v. 
SablD,  20  HI.  367;  PeDiilnfftoii  v.  Coe,  57  111. 
118;  School  Dlrectcffs  t.  Fogleman,  76  IlL 
188;  Chicago  ft  A.  B.  Co.  v.  People,  163 
m.  616»  4fi  N.  E.  122. 

It  Is  clear  to  our  mhids,  In  view  of  section 
41  of  article  8,  and  section  81  of  article  5,  of 
the  sdiool  taw,  that  tiie  township  board  of 
education,  created  by  section  40  of  said  article 
3,  has  no  power  to  purchase  a  high-school  Ate, 
or  erect  a  high-school  building,  or  levy  a  tax 
to  raise  money  for  these  purposes,  without  a 
vote  of  the  people.  The  power  of  the  town- 
ship board  Ul  this  regard  is  assimilated  In  an 
respects  to  the  power  conferred  by  the  statute 
upon  the  board  of  directors  of  a  school  dis- 
trict; and  the  power  can  only  be  nerdsed 
upon  the  same  conditions  and  subject  to  the 
same  restrictions  as  are  Imposed  upon  said 
directors.  Because,  under  section  38  of  article 
8,  the  people  vote  in  favor  of  establishing  a 
high  school,  they  do  not  thereby  Indicate  their 
will  as  to  how  much  money  shall  be  expended 
for  the  purchase  of  a  site  for  a  high-school 
building,  or  how  much  money  shall  be  ex- 
pended for  the  erection  of  a  high-school  build- 
ing. It  Is  trae  that,  by  the  terms  of  said 
section  40,  it  la  made  the  duty  of  Ibe  town- 
ship board  of  education  to  establish  a  high 
school,  and  to  establish  it  at  some  central  potait 
most  convenient  to  a  majority  of  the  pupils. 
But  this  Is  a  duty  Imposed  upon  It  without 
specification  as  to  the  manner  in  which  the 
duty  is  to  be  performed.  Section  41  was  de- 
signed to  indicate  how  that  dvty  should  be 
discharged.  The  fact  that  the  board  of  edu- 
cation Is  authorized  to  esteblish  the  school  at 
some  convenient  central  point  does  not  neces- 
sarily authorize  It  to  buy  a  particular  site  for 
such  amount  as  It  may,  In  its  Jadgment, 
choose  to  expend;  nor  does  It  authorize  It  to 
erect  a  school  building  at  such  a  cost  as,  In  Its 
Judgment,  seems  proper.  The  voters  must  be 
consulted  In  relation  to  this  matter,  and  It 
cannot  and  should  not  be  left  solely  to  the 
discretion  of  the  township  board  of  education. 
The  language  of  section  40  should  be  con- 
strued In  connection  with  the  language  of  sec- 
tion 41  and  the  language  of  section  31,  above 
quoted.  Although  the  school  law  consists  of 
different  articles  and  different  sections,  yet  it 
must  be  con^dered  and  construed  as  one  en- 
tire act.  When  any  portion  of  a  written  law, 
standing  by  Itself,  seems  to  be  of  doubtful 
meaning.  It  may  be  made  plain  by  comparing 
It  with  other  portions  of  the  same  law.  "The 
whole  la  to  be  examined  with  a  view  to  ar- 
riving at  the  true  intention  of  each  part 
•  •  •  If  any  section  of  a  law  be  Intricate, 
obscure,  or  doubtful,  the  proper  mode  of  dis- 
covering Its  true  meaning  Is  by  comparing  it 
with  the  other  sections,  and  finding  out  the 
sense  of  one  clause  by  the  words  or  obvious 
Intent  of  another.   And  In  making  this  com- 


parison It  is  not  to  be  supposed  that  any  words 
have  been  employed  without  occasion,  or 
wlQiout  Intent  that  they  should  have  ^ect 
as  part  of  the  law.  The  mle  appHcaUe  here 
la  that  the  tfect  la  to  be  given,  If  possible,  to 
the  whole  Instmmeait,  and  to  every  section 
and  clause.  It  dUEerent  portions  seem  to  eon- 
flic^  the  conrta  must  harmonize  them,  If 
practicable,  and  must  lean  In  favor  of  a  con- 
struction which  will  render  every  word  opraa- 
ttve,  rather  than  one  which  may  make  some 
words  idle  and  niucatory.  *  •  •  one  part 
may  qualify  another  so  as  to  restrict  Ite  openr 
tlon,  or  apply  It  otherwise  than  the  natural 
construction  would  require  If  It  stood  by  Itself; 
but  one  part  la  not  to  be  allowed  to  defeat 
another  If,  by  any  reasonable  construction, 
tiie  two  can  be  made  to  stand  together." 
Cooley,  Const  I^.  marg.  pp.  67,  68. 

There  is  no  conflict  between  any  parte  of 
seetions  88  and  40,  on  the  one  side,  and  sec- 
tions 41  and  31,  on  the  other.  It  is  perf  ectiy 
consistent  with  the  dnty,  imposed  upon  the 
township  board  of  education,  of  estebllshing 
at  some  central  point  a  high  school  for  the 
benefit  of  the  township,  that  such  board  of 
education  should  oe  restricted,  in  Its  power 
of  erecting  a  high-school  building  and  levy- 
ing taxes  therefor,  by  the  will  of  the  people 
of  the  township  as  Indicated  by  their  votes. 
By  paragntph  6  of  section  26  of  article  6  of 
tiie  school  law.  It  Is  made  <3ie  du^  of  the 
board  of  directors  of  each  schod  district  '*to 
establish  and  keep  hi  operation"  for  a  speci- 
fied time  "a  sufficient  number  of  free  schools 
for  the  accommodation  of  all  children  In  the 
district"  of  certeto  ages,  ete.  3  Starr  &  C. 
Ann.  St  (2d  Ed.)  p.  3685.  It  certainly  win 
not  be  claimed  that  because  the  dnty  Is  thus 
Imposed  upon  school  directors  to  "establish** 
free  schools,  they  are  thereby  given  the  pow- 
er to  raise  by  taxation  and  expend,  without 
the  rote  of  the  people,  all  the  money  that  Is 
necessary  to  so  establish  free  schools.  The 
word  "esteblish"  Is  no  more  fruitful  in  Its 
meaning  as  used  in  section  40  of  article  8 
than  In  section  26  of  article  6.  Section  35  of 
the  school  law  of  1872  contained  similar  pro- 
visions to  those  contelned  In  sections  S8,  40, 
and  41  of  article  3  of  the  present  school  law, 
as  above  quoted.  Indeed,  the  language  used 
In  the  last  sentence  of  section  40  and  the  lan- 
guage used  in  section  41  correspond  exactiy 
with  the  language  used  In  section  35  of  the 
law  of  1872,  except  that  by  the  terms  of  the 
latter  law  no  township  board  of  education 
was  created.  In  I'mstees  of  Schools  v.  Peo- 
ple, 87  III.  303,  after  quoting  the  provisions 
of  section  85  of  the  school  law  of  1872,  we 
used  this  language  (page  307):  "The  powers 
and  duties  of  the  trustees  being,  with  respect 
to  the  high  school,  the  same  as  those  of  di- 
rectors with  respect  to  the  district  school,  It 
becomes  necessary  to  ascertain  what  are  the 
powers  and  duties  of  directors  with  respect 
to  district  schools."  In  Fisher  v.  People,  84 
111.  491,  with  reference  to  the  language  of  sec- 
tion 35  of  the  school  law  of  1872,  as  above 
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ntema  to,  we  said  (page  491):  "To  onr 
minds  It  ieems  too  plain  to  admit  at  axga- 
ment  tbat  tbe  lansoage  of  the  paragnvb 
^looted,  which  gives  to  the  tnuteoB  the  powers 
and  enjoins  apon  them  the  duties  of  dliecton 
for  such  district  In  all  respects,'  meuis  that, 
as  to  snch  school,  they  are  to  have  precisely 
the  same  powers  and  exercise  the  same  duties 
ttiat  district  directors  have  and  exercise  with 
respect  to  dlstnct  schools,  to  the  extent  that 
such  powers  and  duties  are  practically  appli- 
cable to  a  school  created,  as  It  Is  to  be,  and 
for  the  purpose  It  is  designed  to  accomplish. 
There  are  certain  powers  and  duties  pos- 
sessed and  exorcised  by  Strict  directors  in 
sobordlnation  to  the  township  trustees,  which 
•cannot  possibly  be  aiwUcable;  and  there  may 
be  others,  also,  whldi,  from  the  difference  in 
the  organisation  of  the  schools,  are  Inappllca- 
Me.  But  the  power  to  lery  taxes  for  the  cre- 
ation of  a  fund  with  which  to  pay  indebted* 
ness  lawfully  contracted  Is  as  essential  to  the 
high  school  as  to  the  district  school,  and  no 
reason  Is  apjiarent  why  such  a  power  might 
not  be  exercised  by  tbe  trustees,  ss  respects 
the  townAhlp,  upon  the  same  principle  and  in 
tbe  same  manner  that  It  is  exercised  by  di- 
rectors, as.  respects  the  district"  Here,  t^e 
township  board  of  education  has  become  sub- 
stituted for  the  school  trustees,  as  designated 
In  tbe  act  of  1872.  The  case  of  Fisher 
People,  supra,  clearly  holds  that  the  power  of 
taxation  Is  to  be  exercised  by  the  trustees, 
cx  by  the  board  at  educatim  created  by  the 
act  of  1888,  Xn.  the  same  mannor  in  whldi  It 
is  exercised  by  the  school  directors  of  a  dis- 
trict As  the  directors  cannot  exercise  such 
power  of  taxation  without  a  rote  of  the  peo- 
j/Se,  it  follows,  of  course,  that  the  township 
board  of  education  cannot  make  such  a  levy 
of  taxes  without  a  TOte  of  the  people.  We 
are  of  the  opinion  that  the  comity  court  erred 
In  not  sustaining  the  objection  made  by  the 
appellant  in  the  court  below.  Accordingly, 
tiie  judgment  of  the  county  court  Is  reversed, 
and  the  cause  Is  remanded  to  that  court  for 
further  proceedings  in  accordance  with  the 
Tlewa  herein  expressed.  Beversed  and  re- 
manded. 


(176  111.  618) 

SMITH  T.  MICHIGAN  BUOQY  00. 
Supreme  Court  of  Illinois.  Oct  2«t.  18a&) 
•  Uauoiocs  pBoaBocnoN— Risultino  Dufinss. 

An  action  will  not  he  for  the  malicious 
prosecution  of  a  civil  suit  without  probable 
cause,  where  the  process  in  such  suit  was  by 
summons  only,  aud  not  accompuoied  by  arrest 
of  the  person  or  seizure  of  his  i>roperty,  or  oth- 
er special  injury  not  necessarily  resulting  in 
all  suits  prosecuted  to  recover  for  like  causes 
of  action. 

Error  to  appellate  court.  First  district 
Trespass  on  the  case  by  Alfred  A.  Smith 
against  the  Michigan  Buggy-  Company. 
Prom  a  Judgment  of  the  appellate  court  (66 
111.  App.  61^  affirming  a  Judgment  for  de- 
fendant, plaintiff  brings  error.  Affirmed. 


This  Is  an  action  of  trespass  on  the  ease, 
begun  by  the  plaintiff  in  error  agahist  the  de-. 
f«idant  In  emn  In  the  circuit  court  of  Cook 
county  on  March  8.  1893.  The  actim  Is 
brought  for  the  purpose  of  recovering  dam- 
ages for  tbe  alleged  malicious  prosecution  of 
an  ordinary  civil  action  without  probable 
cause  by  the  defendant  In  error  against  the 
plaintiff  In  error.  The  defradant  b^w  (the 
defendant  In  error  here)  filed  a  general  de- 
murrer to  the  declaration.  This  demurrer 
waa  overruled,  and  a  jriea  of  not  gi^ty  was 
filed  to  the  plalntlfrs  declaration.  A  trial 
was  had  before  the  court  and  a  Jury.  After 
the  Introducthm  by  the  plaintiff  in  error  (who 
was  the  plaintiff  below)  of  all  his  testimony, 
the  dtfendant  In  error  moved  the  court  to 
take  tbe  case  from  tho  Jury»  without  Intro- 
ducing any  evidence  whatever  on  Ito  behalf. 
TUs  motion  was  based  iipoa  two  grounds: 
First,  that  such  cases  as  the  present  are  not 
maintainable  In  the  state  of  minols;  second, 
upon  the  ground  that  the  evidence  did  not 
show  a  want  of  probable  cause,  or,  in  other 
words,  did  show  that  there  was  probable 
caus&  After  bearing  the  argnmente  (Ht  conn- 
ed, the  court  Instructed  the  Jury  that  tiie 
evldoice  did  not  establish  a  case  on  which 
tiie  plaintiff  was  entitled  to  reeovo',  and 
that  their  verdict  should  be  In  favor  of  the 
defendant  The  action  of  the  court  in  living 
this  Instruction  wui  duly  excited  to  by  tiie 
plalntur.  Thereupon  the  Jury  returned  a 
verdict  of  luit  guilty,  and,  after  oTerrullng  a 
motion  for  new  trial  made  the  plaintiff, 
Judgment  ms  rendered  In  favor  of  the  de- 
fendant and  against  the  plaintiff  for  coats. 
The  plaintiff  below  (the  present  plaintiff  In 
erroiO  took  ah  appeal  to  the  appellate  court 
The  appellate  court  has  affirmed  the  Judg- 
ment of  the  circuit  court,  and  the  present  aj^ 
peal  is  prosecuted  from  snch  Judgment  of 
affirmance.  The  original  action,  for  the  al- 
leged prosecution  of  which  without  probaUe 
cause  the  present  action  Is  brought,  was  be- 
gun by  the  defendant  In  error  against  the 
plaintiff  In  orror  on  Fetnruary  1,  1892,  In  the 
county  ot  Kalamazoo,  In  the  stote  of  Mich- 
igan. The  Michigan  suit  so  begun  by  de- 
fendant In  error  agaliut  plaintiff  in  error  was 
an  action  of  trespass  on  tbe  case.  In  which  a 
declaration  was  filed  by  the  Michigan  Buggy 
Comikany,  and  a  plea  of  not  guilty  by  Smith. 
That  action  was  tried  In  Michigan  before  the 
court  and  a  Jury,  and  the  Jury  returned  a 
verdict  In  favor  of  the  defendant  therein 
(the  plaintiff  In  error  h^).  The  Michigan 
Bu^y  Company,  the  present  defendant  In 
error,  was  a  corporation  organized  under  the 
laws  of  Michigan,  having  Its  place  of  busi- 
ness and  principal  office  at  Kalamazoo,  In 
that  state.  From  July.  1891,  up  to  Feb- 
ruary 1,  1892,  the  plaintiff  In  error.  Smith, 
had  been  In  the  service  of  the  defenduit  in 
error,  the  Michigan  Buggy  Company,  as  a 
traveling  salesmao.  By  his  contract  of  em- 
ployment, the  toritory  over  which  he  was 
required  to  ttavel  In  order  to  sell  the  bug- 
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^es  and  carriages  mannfactiired  by  the  de- 
fendant fn  error  waa  the  atate  of  IlllDola. 
Tbe  suit  brougbt  against  tbe  plidntifl  In  error 
by  the  defendant  in  error  In  Michigan  was 
for  the  purpose  of  recoTcring  damages  tor 
fraudulent  representations  alleged  to  have 
been  made  hy  the  plaintiff  In  error  to  the  de- 
fendant In  errw  In  order  to  obtain  employ- 
ment with  It  The  declaratltm  in  the  Mich- 
igan action  charged  that  the  plaintiff  In  er^ 
Tor  had  represented  that  during  two  yara 
prior  to  his  ^ployment  by  defendant  In  er^ 
ror  he  had  sold,  while  employed  by  another 
company  engaged  In  manafacturlng  ear- 
riages,  by  the  name  of  the  Abbott  Bug^ 
Oompany,  from  960.000  to  f6B,000  worth  of 
bugglee  and  carriages  per  year  In  each  of 
said  two  years  among  his  fri^s  and  ac- 
quaintances In  UUnoIs.  The  declaration  hi 
that  suit  also  alleged  that  tbe  plaintiff  In 
error  had  r^resented  to  the  defendant  In 
error  that  the  persona  among  ^om  he  had 
mada  antb  sales  were  his  friends  and  ac- 
quaintances and  that  be  could  contn^  tiielr 
trade,  and  turn  It  over  to  the  defendant  In 
error.  If  the  defendant  In  error  would  em- 
ploy him  as  requested,  and  that  he  further- 
more represented  that  he  was  a  flrst-clasa 
salesman  In  the  line  of  the  business  In  which 
the  defendant  fn  error  was  engaged,  and 
that  he  could  sell  for  the  defendant  In  error 
as  many  bu^es  and  carriages  per  year  as 
he  had  sold  for  the  Abbott  Buggy  Company 
during  tbe  two  years  in  which  he  had  been 
engaged  In  making  sales  for  the  last-named 
company.  The  declaration  ttien  charged 
that  these  statenents  and  representations 
were  false,  that  the  plaintiff  In  error  had  not 
sold  as  many  goods  within  the  time  stated  as 
he  represented,  that  he  was  not  able  to  con- 
trol snch  a  trade  as  he  represented  that  he 
could  control,  and  that  he  was  not  such  a 
flrst-dasB  salesman  as  he  represented  him- 
self to  be.  It  was  ateo  alleged  In  such  dec- 
laration that  through-  these  representations 
the  defendant  In  error  had  been  Induced  to 
make  a  contract  with  the  plaintiff  In  error, 
and  to  pay  blm  large  aums  of  money,  and 
that  the  defendant  In  error  had  thereby  suf- 
fered and  sustained  a  great  amount  of  loss, 
etc. 

Smith,  Shedd,  Underwood  &  Hall,  for  plain- 
tiff In  error.  Meek,  Mee^  &  Codirans  for 
defendant  In  error. 

MAGBUDEB,  3.  (after  stating  the  facts). 
The  suit  which  was  begun  by  the  defend- 
ant In  error  against  the  plaintiff  In  error  In 
Michigan  was  an  ordinary  cItU  suit,  and  re- 
sulted In  favor  of  plaintiff  in  error.  It  is 
alleged  In  the  declaration  In  tiie  case  at  bar 
that  the  suit  In  Michigan  was  a  malicious 
prosecution,  and  without  probable  cause;  but 
it  Is  not  alleged  or  claimed  that  in  that  suit 
the  plaintiff  in  error  was  arrested,  or  that 
any  of  his  property  was  seized,  nor  does  It 
appear  that  the  plaintiff  in  error  therein  suf- 


fered any  special  damage,  otw  and  above  the 
ordinary  ^)ensea  and  trouble  which  are  at> 
tendant  upon  the  defense  of  an  ordinary  cItII 
suit  The  question,  therefore,  whldi  is  pre- 
sented In  this  case,  and  the  only  questton 
whldi  we  deem  It  necessary  to  conelder,  is 
whether  damages  can  be  recorwed  for  the 
mallclons  prosecution  without  probable  cause 
of  an  ordinary  cMl  suit,  b^n  by  p»nonaI 
serrlce  of  process,  and  anaccomi»anled  either 
by  an  arrest  of  the  person  cff  by  seizure  of 
pn^rty.  It  Is  well  settled  that  mallclons 
prosecution  Is  a  proper  action  for  the  recor- 
eiy  of  damages  for  the  tnsdtnlton  of  a  cItU 
suit  with  malice  and  without  probable  cause, 
where  the  defendant  Is  derived  of  his  per- 
sonal liberty,  or  where  ttiere  la  an  attadiment 
or  seizure  of  his  pn^r^.  But  whether  ma- 
licious prosecution  will  Ue  In  such  case  In 
the  absence  of  any  Interference  with  personal 
liberty,  and  in  tbe  absence  of  any  selsure  ot 
property,  is  a  question  upon  which  the  au- 
thorities are  very  much  divided.  The  ques> 
tlon  above  Indicated  has  never  been  squarely 
decided  in  any  case'  that  has  come  before 
this  court  In  Gtorton  v.  Brown,  27  HL  489; 
It  was  held  that  an  actbm  could  not  be  main- 
tained Cor  malldously  suing  out  aiwrit  of  In- 
junction. The  conclusion  reached  In  that 
case,  however,  was  based  mainly  upon  the 
ground  that  the  party  had  a  snfflclent  rem- 
edy upon  tiie  Injunction  bond  given  when  the 
Injunction  was  obtained,  and  that  such  bmd 
was  desired  by  the  statute  to  cover  tbe 
damages  suffered  by  the  party  enjoined. 
But  tbe  drift  ot  the  opinion  in- that  case  was 
against  the  maintenance  of  an  action  for  ma- 
licious prosecution  without  probable  cause 
of  an  ordinary  civil  suit  unaccompanied 
by  arrest  or  seizure  of  property.  In  Gorton 
V.  Brown,  supra,  we  said  Qimge  493):  "We 
are  well  aware  that  elementary  writers  and 
respectable  courts  have  held  that  an  action 
on  the  case  will  He  for  an  abuse  of  the  pro- 
cess of  tbe  courts,  where  special  damages 
are  aUeged.  and  against  a  party  for  prose- 
cuting a  causeless  action,  prompted  by  mal- 
ice, by  which  the  defendant  has  sustained 
some  Injury,  for  which  he  has  no  other  re- 
course or  remedy.  Such  actions,  bowevor, 
for  the  most  part  are  actions  wherein  arrests 
have  been  made,  and  ball  demanded,  or  the 
party  put  to  some  other  expense  and  Incon- 
venience, which  cannot  be  compensated  In 
any  other  m6de  than  by  an  action.  Such  ac- 
tions, exc^t  where  a  malicious  arrest  Is 
charged,  are  not  favored  by  the  courts,  and 
ought  not  to  he;  for,  In  a  litigious  commnnl- 
ty,  every  successful  dtfendant  would  bring 
his  action  for  a  malicious  prosecution,  and 
tbe  dockets  of  the  courts  would  be  crowded 
with  such  suits."  The  questton  here  under 
consideration  has  been  much  discussed  of 
late  years  in  legal  periodicals  and  In  text- 
books, as  well  as  in  judicial  decisions  ren- 
dered by  the  courts  In  many  of  the  States. 
We  have  examined  the  dIscusslonB  upon  tills 
subject  with  great  care,  and  are  inclined  to 
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bold  In  accordance  with  the  Intimation  made 
In  Gorton  t.  Brown,  supra,  that  such  actions 
ought  not  to  be  maintained. 

An  able  discussion  of  this  subject,  and  an 
extensive  review  of  the  authorities  In  rela- 
tion thereto  down  to  the  year  1S7S,  may  be 
found  In  21  Amer.  Law  Reg.  pp.  281,  363.  The 
articles  there  published  were  written  by  Mr. 
John  B.  Lawson.  After  his  review  of  the 
cases,  Mr.  Lawson  announces  It  as  his  own 
opinion  'that,  while  the  weight  of  authority 
denies  the  action,  the  weight  of  reason  allows 
It."  The  conclusion  announced  by  the  au- 
thor of  these  articles  has  been  followed  by 
courts  of  last  resort  in  several  of  the  western 
and  newly-created  states. .  But,  as  the 
weight  of  anthorl^  denies  jihe  acUon,  we, 
as  a  court,  feel  it  bur  duty  to  be  governed 
by  the -weight  of  authority,  rather  than  by 
the  conclusion  of  any  law  writer,  however 
able  and  ingenious  his  reasoning  may  be. 
The  author  of  these  articles,  after  giving  the 
substance  of  the  SngUsh  and  American  deci- 
sions upon  this  subject,  fairly  and  frankly 
states  the  following  conclusion  therefrom,  be- 
fore he  announces  his  own  judgment  in  op- 
position to  such  conclusion,  to  wit:  "We  have 
now  reviewed  all  the  American  cases  pro 
and  con,  and  the  weight  of  authority  appears 
to  be  against  the  right  of  action  for  the  un- 
founded and  malicious  prosecution  of  an  or- 
dinary civil  action.  With  the  majority  are 
all  but  one  of  the  text  writers  we  have  cited, 
—Swift,  Townsend,  Addison,  and  the  editors 
of  the  American  Leading  Cases,  who  follow 
the  English  adjudications;  Mr.  Weeks,  who 
limits  the  right  to  'extremely  vexatious  suits, 
where  special  damage  has  been  actually  suf- 
fered'; and  Judge  Cooley,  who  discourages 
the  remedy,  without  positively  denying  the 
right.  On  the  other  side  Is  Mr.  HiUIard,  who 
evidently  favors  the  action,  but  unfortunate- 
ly relies  upon  cases  which  do  not  sustain  It 
at  all."  Another  review  of  the  authorities 
may  be  found  in  41  Cent  I^aw  J.  p.  440.  The 
learned  author  of  the  article  on  "Malicious 
Prosecution"  In  14  Am.  &  Eng.  Enc.  Law, 
beginning  on  page  32,  also  refers  to  and 
states  the  substance  of  the  cases  on  both 
sides  of  the  question.  It  is  there  said:  "At 
common  law  the  defendant  In  an  action  ma- 
liciously brought  without  probable  cause  has 
a  right  of  action  against  the  plaintiff  in  such 
action  after  its  termination  In  favor  of  such 
defendant,  and  this  regardless  of  whether  the 
plaintiff  had  interfered  with  either  the  per- 
son or  property  of  the  defendant.  But,  aft- 
er the  enactment  of  the  statute  of  Marl- 
bridge,  In  the  fifty-second  year  of  Henry  III-, 
giving  costs  to  successful  defendants  by  way 
of  damage  against  the  plaintiff  pro  falsa 
clamore,  it  came  to  be  held  that  an  action  for 
malicious  prosecution  would  not  lie  In  civil 
actions,  unless  in  cases  where  there  had  been 
arrest  of  the  person,  or  seizure  of  property, 
or  other  special  injury,  which  would  not  nec- 
essarily result  in  all  salts  prosecuted  to  re- 
cover for  like  causes  of  action.   And  this 


Is  the  rule  adopted  by  some  of  the  courts  of 
this  country.  The  contrary  rule,  adopted  by 
courts  equal  In  number  and  respectability,  Is 
that  an  action  can  be  maintained,  where  nei- 
ther the  person  nor  the  property  was  seized, 
for  damages  accming  In  suits  brought  mali- 
ciously and  without  probable  cause."  We 
prefer  to  adopt,  as  the  sounder  rule,  the  rule 
flrst  stated  in  the  passage  last  above  quoted. 
We  are  of  the  opinion,  and  so  hold,  that  an 
action  for  the  maliclons  prosecution  of  a  civil 
suit  without  probable  cause  will  not  lie 
wh^e  the  process  in  the  suit  so  prosecuted 
Is  by  summons  only,  and  Is  not  accompanied 
by  arrest  of  the  person,  or  seizure  of  the 
property,  or  other  special  Injury  not  neces- 
sarily resulting  In  all  suits  prosecuted  to  re- 
cover for  like  causes  of  action.  This  conclu- 
sion is  sustained  by  the  following  authorities, 
to  wit:  Potts  V.  Imlay,  4  N.  J.  Law,  330; 
BitE  T.  Meyer,  40  N.  J.  Law,  252;  Muldoon 
V.  Rickey, -103  Pa.  St  110;  Kramer  v.  Stock, 
10  Watta,  115;  Eberly  v.  Rupp,  90  Pa.  St 
259;  Mayer  v.  Walter,  64  Pa.  St  283;  Wet- 
more  V.  Mellinger,  (M  Iowa,  741,  18  N.  W. 
870;  Smith  v.  HIntrager,  67  Iowa,  109,  24 
N.  W.  744;  McNamee  v.  Mlnke,  49  Md.  122; 
Supreme  Lodge  v.  Unverzagt,  76  Md.  104, 
24  Aa  823;  Terry  v.  Davis,  114  N.  C.  31, 
18  S.  H.  943;  Ely  v.  Davis,  111  N.  C.  24,  15 
S.  B.  878f  MltcheU  v.  Railroad  Co.,  75  Ga. 
308;  Newell,  Mai.  Pros.  $  32,  Those  who 
favor  the  doctrine  that  the  courts  ought  to 
permit  suits  of  this  character  to  be  brought 
and  prosecuted  urge  in  support  of  It  the  com- 
mon-law maxim  that  for  every  wi'ong  the 
law  furnishes  a  remedy.  It  Is  said  that, 
when  a  civil  suit  is  maliciously  prosecuted 
without  probable  cause,  the  defendant  under- 
goes expenses,  and  suffers  Injury  from  loss 
of  time,  and  often  from  loss  of  credit  and 
that  these  wrongs  he  must  endure  without  a 
remedy,  if  he  cannot  bring  suit  for  damages 
for  the  prosecution  of  such  malicious  action. 
On  the  other  hand,  It  must  be  remembered 
that  the  courts  are  open  to  every  citizen;  and 
every  man  has  a  right  to  come  into  a  court 
of  justice,  and  clahn  what  he  deems  to  be 
his  right  wllliout  fear  of  being  prosecuted 
for  heavy  damages.  If  such  actions  are  al- 
lowed. It  might  oftentimes  happen  that  an 
honest  suitor  would  be  deterred  from  ascer- 
taining his  legal  rights,  through  fear  of  beln^ 
obliged  to  defend  a  subsequent  suit  charging 
him  with  malicious  prosecution. 

It  is  urged  that  the  costs  which  are  award- 
ed to  the  successful  defendant  in  a  dvU  suit 
malicious  in  its  character,  and  brought 
against  him  without  probable  cause,  are  in- 
adequate compensation  for  the  Injury  which 
he  suffers.  But  the  question  of  the  amount 
of  costs  which  are  to  be  allowed  the  suc- 
cessful party  Is  a  question  to  be  determined 
by  the  legislature,  and  not  by  the  courts. 
As  was  said  by  Chief  Justice  Klrkpatrlck  in 
Potts  v.  Imlay,  supra:  "The  courts  of  law 
are  open  to  every  citizen,  and  he  may  sue 
totles  quotles  upon  the  penalty  of  lawful  costs 
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only.  These  are  considered  as  a  suffldent 
compensation  for  the  mere  expenses  at  the 
defendant  In  bis  defraise.  They  are  ^ren  to 
tahn  for  this  purpose,  and  he  cannot  rise  np 
In  a  conrt  of  Justice,  and  say  the  leglaUture 
has  not  given  him  enough.  If  we  were  leg- 
Islatora,  Indeed,  perhain  we  shonld  be  inclin- 
ed to  say  that  the  costs,  In  all  cases  where 
costs  are  given,  slionld  completely  ind«nnify 
the  party  for  all  bis  necessary  expenses,  both 
of  time  and  money;  hut  those  to  whom  this 
high  trost  Is  committed  In  this  state  have 
thou^t,  and.  we  will  presume*  have  wisely 
thoufi^t,  otherwise."  Such  ordinary  tronble 
and  expense  as  arise  from  the  ordinary  forms 
of  legal  controversy  should  be  endured  the 
law-abiding  citizen  as  one  of  the  Inevitable 
burdens  which  mm  must  sustain  under  dvll 
government  Huldoon  v.  BIckey,  supra.  In 
the  case  at  bar  there  was  Introduced  In  evi- 
dence a  transcript  of  the  record  of  the  action 
which  was  tried  in  Mlcdiigan.  This  transcript 
■hows  that  a  considerably  larger  bill  at  costs 
is  allowed  affainat  the  defeated  party  In  a 
dvO  acUtm  In  the  state  of  Michigan  than  Is 
allowed  in  the  state  of  Illinois  and  in  many  of 
the  other  states.  It  appears  from  the  defend- 
anl^a  bill  of  coSts  hi  the  Michigan  salt  that 
the  present  plaintiff  In  error  was  allowed 
attom^'s  fees  for  services  before  notice  of 
trial,  after  notice  of  trial,  and  during  the  trial, 
and  upon  continuance  of  the  cause,  and  that 
he  was  furthermore  allowed  a  reporter's  fee 
and  wltn^'  fees  on  trial,  including  days  and 
miieB  traveled  by  the  plaintiff  in  error,  and  a 
witness  who  went  to  Blichlgan  from  lUlnds 
to  testl^.  The  total  taxation  of  costs  In  be- 
half of  plaintiff  in  error  In  the  Michigan  suit 
was  f74.T0. 

Those  who  favor  this  species  of  action  also 
claim  that,  if  the  courts  refuse  to  allow  such 
actions  to  be  maintained,  litigation  will  be 
encouraged,  and  causeless  and  unfounded  civ- 
il suits  will  be  apt  to  be  brought  On  the  cmt- 
trary,  tbe  danger  is  that  litigation  will  be 
luromoted  and  encouraged  by  permitting  such 
suits  as  the  present  action  to  be  brought 
.  This  is  so,  because  the  condusion  of  one  suit 
would  be  but  tbe  b^hinlng  of  another.  A 
defendant  who  had  secured  a  favorable  re- 
sult in  tiie  suit  agahist  him  would  be  tempted 
to  bring  another  suit  tor  thit  purpose  of  show- 
ing that  there  had  been  malice  and  want  of 
probaUe  cause  In  the  jffosecution  of  the  first 
suit  which  he  had  won.  Litigation  would 
thDS  become  intominable.  Every  unsuccess- 
ful action  would  be  apt  to  be  followed  by  an- 
other ailing  malice  In  the  prosecution  of 
the  former  action.  There  would  thus  be  sub- 
stantially a  trial  of  every  lawsuit  twice  In- 
stead of  once,  because,  in  order  to  show  that 
the  first  suit  was  malicious  and  without  prob- 
aUe  cause,  it  would  be  necessary  to  go  over 
again  the  material  facts  that  had  been  de- 
veloped by  tbe  proof  hi  such  suit  Again,  If 
every  successful  defendant  should  be  encour- 
i^ed  to  bring  an  action  against  the  defeated 
platatiff  for  the  malldous  jjonsecution  with- 


out probable  cause  of  an  ordinary  dvll  snitr 
such  defendant  would  be  careless  and  ex.' 
travagant  In  tbe  matter  of  the  cost  of  the 
defense  made  him.  It  would  be  a  matter 
of  little  Impcntuioe  to  tiie  successful  defoid- 
utt  whether  his  omtract  wltii  his  attorney 
tor  the  tatter's  professional  services  provided 
for  otravagant  reasonaUe  fees,  if  he  could 
turn  around  at  once  and  recover  from  the 
defeated  i^alntlff  whatevn  he  had  es^iended. 
Ells  expenses  and  trouMe  and  loss  of  time- 
and  credit  would  assume  larger  proportions, 
ajod  would  be  regarded  as  heavlw  burdens,  if 
he  knew  that  he  was  to  be  refanbursed  tor 
such  outlay  from  the  property  of  his  adver* 
sary.  In  addition  to  tills,  there  la  no  reason 
why  a  plaintiff  may  not  bring  an  action 
against  a  defendant  who  has  made  a  ground- 
less and  canselen  defense,  U  the  defendut 
may  sue  for  damages  whldi  he  has  suffered 
for  an  unfounded  prosecution.  For  the  rea- 
sons stated,  we  are  of  the  opinion  that  the 
court  bdow  committed  no  error  in  Instmctinff 
the  Jury  to  find  for  the  defendant  ttdow  (the 
defendant  In  error  here).  Accordlni^  tiie 
Judgment  of  the  i^pellate  court,  afflrmtng 
the  judgment  of  the  clronlt  courts  is  afilrmed. 
Judgment  affirmed. 


074  111.  E47) 

ROCK  ISLAND  ft  P.  RT,  CO.  T.  LBIIS7 

BREWING  CO.  et  aL 

(Supreme  Court  of  Illinois.   Oct.  24,  1898.) 
Ehinbst  Dohain— Co^tdemnatiok  Procebdinqb— 

DamaOEB  —  VSRDIOT  ~  SUBMEROBD  LANDS — 

Trial— IssTRCCTtoics—ERROB  Cubbd. 

1.  Where  the  jury  vlewB  the  premises,  in 
condemnation  proceedings,  their  verdict,  when 
supported  by  the  testimony,  will  not  be  dis- 
turbed, even  it  it  appears  to  be  contran'  to  the 
preponderance  of  the  eridence,  unless  uie  dam- 
ages awarded  are  so  grossly  excessire  as  to 
show  that  the  verdict  wss  the  result  of  pasdon 
or  undue  or  improper  influence. 

2.  A  defective  instruction  may  be  cured  by 
a  Bubseqaent  one  where  it  Is  not  Inconststeut 
with  the  former,  but  meraly  makes  the  explan- 
ation and  qualification  necessary  to  sapply  the 
defect. 

8.  An  instruction,  in  proceedings  by  a  ^ai^ 
road  company  to  condemn  lots  bounded  by  a 
navigable  river,  that  the  owners  have  the  ei- 
cluflive  right  to  the  ice  forming  In  the  river 
in  front  of  the  lots  to  the  middle  thread  of  the 
stream,  and  may  cut  and  remove  It,  was  prop- 
er, as  bearing  on  the  assessment  of  damages, 
where  the  petition  for  condemnation  stated 
that  it  was  necessary  to  acquire  for  railroad 
purposes  tbe  wluile  of  tiie  lots,  in  which  caae 
the  company  would  be  authorised  to  fill  tho 
lots  to  the  line  of  navigation,  and  the  for- 
mer owners  would  be  unable  to  make  use  of 
the  ice  privileges. 

4.  An  instruction  that  If  the  Jury  fonnd  a 
certain  fact  from  tbe  evidence  they  must  give 
it  such  weight  as,  "In  their  iudgment.  It  is 
entitled  to  receive,"  is  not  objectionable,  as 
permitting  the  jtiry  to  make  a  determination 
from  their  own  Judgment,  as  the  requirement 
to  find  from  the  evidence  at  the  beginning  of 
the  instruction  applied  to  the  subsequent 
clause. 

Appeal  from  drcult  court;  Peoria  county; 
T.  M.  Shaw,  Judge. 
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CondemnatloD  proceedings  by  the  Bock 
Island  &  Peoria  Kallway  Company  against 
the  Lelsy  Brewing  Company  and  others. 
From  a  Judgment  on  a  verdict  assessing  the 
compensation  to  be  paid  for  the  condemned 
property,  plaintiff  appeals.  Affirmed. 

This  Is  a  condemnation  proceeding,  begun 
by  the  appellant  company  for  the  purpose  of 
condemning  seven  lots  In  the  city  of  Peoria, 
to  wit,  lots  29,  30,  81,  32,  33,  34,  and  37  in 
Mills'  Second  addition  to  that  city.  Lots 
20,  30,  and  31  are  the  property  ot  the  appel- 
lee the  Lelsy  Brewing  Company,  and  lots 
82,  S3,  34,  and  37  belong  to  the  appellee  Jane 
A.  Outh.  The  lota  front  on  Water  street  in 
Ihe  city  of  Peoria,  and  run  back  to  or  to- 
wards  the  lUinoig  river,  or  that  part  of  the 
river  which,  at  that  point.  Is  designated 
"Lake  Peoria."  Each  lot  has  a  frontage 
of  50  feet  and  a  depth  of  between  150  and 
210  feet,  except  lot  37,  which  has  a  frontage 
of  66  feet  The  tracks  of  the  appellant  com- 
pany and  those  of  another  railroad  company, 
being  five  or  six  In  number,  lie  along  Water 
street,  adjoining  the  property  sought  to  be 
condemned.  The  petition  for  condemnation 
states  that  it  Is  necessary  for  the  petitioner 
to  take,  appropriate,  and  use  said  lots  for 
the  porpose  of  laying  side  tracks  and 
switches  thereon  to  enable  it  to  properly  do 
Its  business  with  the  general  public,  and 
.  p«>form  Its  functions  as  a  railway  company. 
The  petition  farther  alleges  that  It  is  neces- 
sary to  take  the  whole  of  said  lots  for  the 
purpose  of  constructing  thereon  side  tracks 
and  switches  to  be  used  with  the  other 
property  of  the  appellant  In  the  carrying  on 
of  its  bnsiness,  and  that  without  said  lots 
It  cannot  utUIse  Its  other  property  in  said 
addition. 

Upon  a  trial  of  the  case  before  the  court 
and  a  Jury,  the  Jury  retomed  a  verdict  as- 
sessing the  compensation  to  be  paid  for  lots 
28,  30,  and  31  at  ^,500,  and  for  the  other 
lots,  32,  33,  34,  and  37,  at  f5,200;  and,  as 
compensation  to  one  Spurck,  for  a  tax  title 
held  by  him  on  the  property,  $1.  After  over- 
ruling a  motion  for  new  trial,  judgment 
was  entered  upon  said  verdict  in  accord- 
ance with  the  terms  thereof  and  of  a  certain 
stipulation  according  to  the  brewing  com- 
pany the  privilege  of  connecting  its  brewery 
with  the  river  for  the  purpose  of  obtaining 
water  and  sewerage  and  maintaining  a  pump 
station  upon  the  river  bank,  subject  to  the 
condition  that  such  use  by  the  brewing  com- 
pany should  not  Interfere  with  the  use  by 
the  railroad  company  of  said  property  for 
the  purposes  of  laying  railway  tracks  and 
operating  cars  thereon;  and  also  subject  to 
the  condition  that  the  said  pumping  station, 
if  maintained  by  the  brewing  company, 
should  be  so  constructed  as  not  to  prevent 
the  filling  in  of  said  lots  and  laying  tracks 
thereon.  The  present  appeal  is  prosecuted 
from  such  Judgment  of  condemnation. 

Instructions  numbered  1,  2,  3,  4,  6,  8,  and 
9  given  for  the  defendants  are  as  follows: 


"(1)  The  Jury  are  further  instructed  that, 
as  owners  of  lands  fronting  upon  and  bound- 
ed by  a  navigable  stream,  the  defend- 
ants In  this  case,  subject  to  the  rights  of  the 
public  In  such  navigable  stream,  own  their 
several  lots  to  the  middle  thread  of  said 
stream,  and  the  said  defendants,  as  such  lot 
owners,  have  the  right  to  use  and  enjoy 
their  several  lots  by  building  docks  and 
wharves  thereon,  or  by  filling  in  the  same 
"With  earth  or  other  solid  matter,  to  any  ex- 
tent whatever,  so  long  as  they  do  not  Inter- 
fere with  the  rights  of  navigation  by  the 
public  in  such  stream.  (2)  The  Jury  are  far- 
ther Instructed  that  in  determining  the  fair 
cash  market  value  of  the  property  sought  to 
be  condemned  in  this  case  you  have  a  right 
to  take  Into  consideration,  and  should  take 
into  consideration,  all  the  purposes  for  which 
said  property  is  adapted  and  is  used,  or 
may  be  used,  so  far  as  such  adaptation  and 
uses  are  shown  by  the  evidence  or  by  your 
view  of  said  premises,  so  far  as  the  same 
may  have  affected  the  market  value  on  14th 
September,  1896.  (3)  The  Jury  are  further 
instructed  that  the  defendants  In  this  case 
are  eacb  entitied  to  the  fair  cash  market 
value  on  the  14th  day  of  September,  A.  D. 
1896,  of  their  respective  lots  sought  to  be 
taken,  r^ardless  of  the  causes  which  give 
them  value  at  that  time.  If  the  Jury  be- 
lieve, from  the  evidence  in  the  case.  Includ- 
ing their  own  view,  that  the  value  of  said 
lots,  or  any  of  them,  on  that  day,  was  ow- 
ing, in  whole  or  In  part,  to  the  projection 
by  the  plaintiff  of  the  Improvement  to  Its 
railroad  faclUUes  for  which  it  seeks  to  con- 
demn said  lots,  still  the  owners  of  said  lots 
are  entitled  to  the  fair  cash  market  value 
of  said  lots  as  they  then  stood,  (4)  The 
Jury  are  further  instructed  that  the  owner  of 
lands  or  lots  fronting  upon  a  navigable 
stream,  and  of  which  lands  or  lots  such 
stream  forms  one  of  the  boundary  lines,  has 
a  lawful  i^ht  to  erect  docks  and  wharves 
conforming  to  such  boundary  line  In  and 
along  said  river,  conforming,  however,  to 
the  regulations  of  the  proper  public  autlior- 
IHes  for  the  protection  of  the  public  rights 
in  such  stream;  and  such  owner  may  so 
place  such  docks  and  wharves  as  to  have  the 
benefit  of  the  navigable  part  of  such  stream, 
but  not  Interfering  with  the  public  rights  of 
navigation."  "(6)  The  court  Instructs  the 
Jury  that  in  fixing  the  amount  of  compen- 
sation to  be  paid  to  the  defendants,  sever- 
aUy,  you  should  take  Into  consideration  the 
use  for  which  the  property  Is  suitable  and 
to  which  it  Is  adapted,  having  regard  for 
its  situation,  and  the  business  wants  of  that 
locality,  or  such  as  may  reasonably  be  ex- 
pected In  the  near  future,  so  far  as  the  same 
appears  from  the  evidence,  and  so  far  as 
the  same  affects  Its  market  value  on  the 
14th  September,  1896."  "(8)  The  court  in- 
structs the  Jury  that  if  you  find,  from  tb* 
evidence  in  this  case,  that  the  lots  in  que«- 
tion,  or  any  of  them,  are  susceptible  ot  en- 
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larsement  and  extension  by  fllllng,  thus  giv- 
ing Incrensect  areas  for  any  use  to  which  the 
property  may  be  put,  then  you  have  a  right 
to  take  that  Into  account  In  arriving  at  your 
verdict,  and  give  such  fact  the  weight  which, 
In  your  Judgment,  It  Is  entitled  to  receive,  so 
far  as  the  same  affected  their  market  value 
on  the  14th  of  September,  1896.  (9)  The 
court  instructs  the  Jury  that  the  owners,  sev- 
erally, of  the  lota  fronting  on  the  Illinois 
river,  and  here  sought  to  be  condemned, 
own  to  the  middle  thread  of  the  stream,  sub- 
ject only  to  the  right  of  the  public  to  use 
the  navigable  portions  thereof  for  purposes 
of  navigation.  Such  owners  have  also  the 
exclusive  right  to  any  and  all  Ice  forming 
In  said  river  In  front  of  their  lots,  respec- 
tively, to  the  middle  thread  of  the  stream, 
and  may  themselves  cut  and  remove  the 
same,  or  sell  such  Ice  to  another  with  the 
ezdoslTe  right  to  harvest  It" 

Stevens.  Horton  &  Abbott,  for  appellant 
Page  &■  Wead,  for  appellee  Jane  A.  Guth. 
Jack  ft  Xlclienor,  fbr  aroeDee  Lelsy  Brewing 
Co. 

MAGRUDEK,  J.  (after  stating  the  facts). 
1.  The  first  ground  urged  by  the  appellant  In 
favor  ot  reversing  the  Judgment  below  Is  that 
the  damages  awarded  by  the  Jury  are  excess- 
ive, and  not  warranted  by  the  preponderance 
of  the  evidence.  There  Is  great  conflict  In  the 
testimony  of  the  witnesses  as  to  the  value  of 
the  property  condemned.  Such  conflict  al- 
ways exists  In  cases  of  this  chaiacter.  The 
witnesses  for  the  appellant  estimate  the  value 
of  the  lots  at  from  $5  per  front  foot  for  the 
nnfllled  lots  to  $12  per  foot  for  the  filled  lots. 
The  highest  valuation  put  upon  the  lots  by 
the  testimony  for  the  appellant  Is  something 
less  than  $4,000.  The  witnesses  for  the  ap- 
pellees estlniate  the  value  of  the  lots  alt  the 
way  frc^  $25  to  f 50  per  front  foot,  and  the 
total  value  of  all  the  lots  at  from  about 
f9,600  to  about  $18,000.  Some  of  the  witness- 
es for  the  appellees,  In  making  their  valna* 
tlons,  allow  a  certain  amount  per  foot  for  the 
cost  of  fllllng  the  lots.  The  Jury  went  upon 
the  premises,  and  viewed  the  same.  So  far 
aa  we  are  aUe  to  discover,  the  witnesses  for 
the  appellees  are  entitled  to  as  much  credit 
as  the  witnesses  for  the  appellant  and  their 
means  of  becoming  acquainted  with  the  value 
of  property  were  equal  to  those  possessed  by 
the  witnesses  of  the  appelant.  The  property 
sought  to  be  condemned  appears  to  be  located 
in  the  center  of  the  city,  and  in  the  vldnlty  of 
extensive  Industries.  Its  location  la  six  or 
seven  blocks  northeast  of  Main  street  Id  Pe- 
OTla.  Water  street  upon  which  the  lota 
front  Is  the  street  nearest  the  river,  and  sub- 
stantially parallel  with  Its  general  coarse, 
thoogh  at  varying  distances  from  the  shore. 
The  union  passenger  depot  Is  six  blocks  be* 
low  Main  street  and  Main  street  starts  from 
the  river  at  right  angles  to  Water  street 
Passenger  and  freight  depots  are  located  along 


Water  street  from  three  to  eight  blocks  be- 
low Main  street;  and  distilleries,  malt  houses, 
and  other  manufactories  and  warehouses  line 
the  river  bank  for  two  miles  or  more  down 
the  river  from  Main  street.  At  a  distance  of 
about  three  blocks  from  Main  street  Is  the 
plant  of  what  is  called  the  Peoria  Grape 
Sngar  Company,  above  which  are  two  Ice 
houses.  The  lots  slope  from  Water  street 
towards  the  river,  and  require  filling  to  be 
made  available  for  permanent  use.  Further 
up  the  river  are  several  rows  of  ice  houses, 
built  upon  filled  ground.  It  thus  appears  that 
the  lots  In  question,  lying  as  they  do  between 
the  railroad  tracks  and  Water  street  on  one 
side  and  the  river  on  the  other  side,  are 
adapted  for  warehouses,  ice  houses,  manufac- 
tories, and  docks,  having  facilities  for  the  re- 
ceipt and  shipment  of  freight  by  land  and 
water.  Two  of  the  lots,  to  wit,  lota  29  and 
SO,  have  been  filled  to  some  extent  and  had 
been  leased  by  the  brewing  company  to  a 
tenant  who  erected  an  ice  house  thereon, 
which  was  burned  down  before  the  filing  of 
the  present  petition.  On  a  portion  of  one  of 
the  other  lots  fllllng  appears  to  have  been 
done,  and  a  small  pump  bouse  appears  to 
have  been  built  thereon,  and  operated  In  con- 
nection with  the  brewery.  Of  course,  the  uses 
to  which  property  of  this  character  is  adapted 
would  be  an  important  consideration  in  fixing 
Its  value.  Its  location,  also,  In  the  center  of 
the  city,  and  in  the  midst  of  Industries  al- 
ready in  full  operation,  would  be  an  Important 
factor  In  the  estimate  of  Its  value.  After  a 
careful  examination  of  the  evidence,  we  are 
not  satisfied  that  the  verdict  of  the  Jury 
awarded  an  amount  which  was  excessive. 
The  question  of  the  value  of  the  property  was 
a  question  for  the  Jury  to  determine.  The 
Jury  saw  the  witnesses,  and  observed  their 
manner  of  testifying.  The  credibility  of  the 
witnesses,  their  Intelligence,  and  their  means 
of  knowledge  were  matters  for  the  determi- 
nation of  the  Juty.  There  la  no  standard 
value  for  real  estate.  The  value  of  real  es- 
tate is  a  matter  of  estimate  or  opinion.  Its 
value  is  a  conclusion  arrived  at,  as  a  ^neral 
thing,  by  comparing  tbe  value  of  the  property 
In  question  with  sales  of  like  property,  made 
under  circumstances  calucnlated  to  produce 
competition  among  purchasers.  In  determin- 
ing the  full  value  of  real  estate.  Its  advan- 
tages and  disadvantages,  and  Its  adaptation 
and  use,  present  and  prospective,  may  be 
considered.  In  addition  to  this,  tbe  evidence 
In  this  case  was  supplemented  by  a  personal 
view  and  examination  of  the  premises  by  the 
Jury.  When  such  an  racamlnatlon  was  made, 
the  minob  river  was  at  an  unusually  high 
stage,  and  a  part  of  the,  property  was  under 
water.  Under  these  circumstances  the  prop- 
erty must  have  been  seen  by  the  Jury  in  Its 
worst  condition.  Where  there  Is  a  personal 
view  by  the  Jury  of  the  premises  sought  to 
be  condemned,  the  conclusions  drawn  by  the 
Jury  from  their  view  are  in  the  nature  of 
evidence.   What  the  Jury  team  from  their 


Digitized  by  Google 


111.) 


boge:  island  a  p.  by.  go.  t.  LEisr  BBEWINQ  CO. 


575 


examination  of  the  premises  may  be  consid- 
ered by  them  In  passing  upon  the  testimony 
of  the  witnesses,  and,  where  the  evidence  is 
conflicting,  they  may  resort  to  the  results  of 
their  examination  in  determining  the  weight 
to  be  gtren  to  the  conflicting  estimates  of  the 
varloos  witnesses;  so  that  their  verdict,  if 
supported  by  the  testimony,  will  not  be  dis- 
turbed merely  because  it  Is  contrai?  to  what 
appears  to  be  the  preponderance  of  the  evi- 
dence. Where  the  Jury  make  a  personal  In- 
spection of  the  property  sought  to  be  con- 
demned, the  court  is  not  Justified  In  reversing 
the  Judgment  based  upon  such  verdict,  un- 
less the  damages  awarded  are  so  grossly  ex- 
cessive as  to  show  that  the  verdict  was  the 
result  of  passion,  or  of  undne  influence,  or  of 
improper  means.  It  Is  the  settled  doctrine  of 
this  court  that  the  damage  awarded  by  a  Jury 
In  a  condemnation  proceeding  will  not  be  dis- 
turbed where  the  evidence  is  conflicting,  and 
the  Jury  viewed  the  premises.  Inasmuch  as 
It  cannot  be  known  bow  much  weight  the 
Jury  gave  to  their  own  conclusions  as  de- 
rived from  a  personal  inspection  of  the  prem- 
ises, and  how  much  weight  they  gave  to  the 
testimony  of  the  witnesses,  it  cannot  be  said 
that  the  verdict  Is  against  the  weight  of  the 
evidence.  Ballroad  Co.  v.  Yon  Horn,  18  lUL 
257;  BaUway  Co.  v.  Moore.  124  HL  329,  VS 
N.  E.  761;  Balboad  Co.  v.  Jacobs,  110  Bl. 
414;  Kleman  v.  Bailway  Co.,  123  IlL  188,  14 
N.  E.  18;  Railroad  Co.  v.  Mitchell,  159  BL 
400,  42  M.  E.  973;  Railway  Co.  v.  Lyons.  158 
lU.  678.  43  N.  E.  377;  Chicago,  B.  &  Q.  R.  Co. 
V.  City  of  NaperrtUe,  166  lU.  87,  47  N.  B.  TW. 

2.  The  errors  assigned  by  the  appellant  re* 
late  to  the  giving  of  certain  Instructions  by 
flie  conrt  below  on  behalf  of  the  appellees. 
These  Instructions  are  set  forth  In  the  state- 
ment preceding  this  opinion,  and  will  not  be 
here  repeated  in  fun.  Objection  is  made  to 
the  second  Instruction  given  for  appellees. 
The  objection  thus  made  Is  twofold: 

In  the  first  place,  the  Instruction  is  said  to 
Iw  bad  upon  ttie  alleged  ground  tiiat  it  leaves 
out  of  consideration  any  qualification  to  the 
effect  lhat  the  uses  and  purposes  mentioned 
therein  must  be  those  which  enter  Into  and 
affect  the  market  value  of  the  property. 
Where  land  la  condemned,  Its  value  may  be 
estimated,  not  only  with  reference  to  the  uses 
to  which  it  Is  actually  applied,  but  also  those 
to  whldi  It  Is  adapted;  but  this  rule  is  sub- 
ject to  the  qualification  that  the  latter  uses, 
must  be  those  which  enter  into  and  affect  its 
market  value.  Chicago,  B  &  Q.  B.  Co.  v. 
City  of  Chicago,  149  IlL  457,  37  N.  E.  78. 
This  Instmctlcm  does  not  contravene  tibe  re- 
quirements of  the  rule  tbns  laid  down.  The 
Instruction  makes  direct  reference  to  the  sub- 
ject of  the  adaptation  and  uses  of  the  prop- 
erty, and  then  closes  with  tiie  words,  "so  far 
aa  the  same  may  have  affected  the  maritet 
value  on  14th  September,  1896."  the  latter 
date  being  the  d&te  of  flllng  the  petition  for 
condemnation.  The  words  "the  same,"  as 
here  used*  teter  back  to  the  words  "adapta- 


tion and  uses."  Thus  the  Instruction  brings 
the  subject  of  the  adaptation  and  uses  of  the 
property,  as  disclosed  by  the  evidence.  Into 
direct  connection  with  the  question  of  mar- 
ket value.  The  Jury  were  directed  to  con- 
sider only  those  uses  of  the  property  which 
entered  Into  and  affected  its  market  value. 

In  the  second  place,  the  second  instruction 
Is  objected  to  upon  the  alleged  ground  that 
It  contains  no  qualifying  words  limiting  the 
elment  of  value  embodied  in  "adaptation 
and  uses"  to  present  demands,  or  such  as 
may  reasonably  be  expected  In  the  imme- 
diate future.  In  Boom  Co.  r.  Patterson.  98 
U.  S.  403,  the  supreme  court  of  the  United 
States  said:  "The  compensation  to  the  own- 
er is  to  be  established  by  reference  to  the 
uses  for  which  the  property  is  suitable,  hav- 
ing regard  to  the  existing  business  or  wants 
of  the  community,  or  such  as  may  be  rea- 
sonably expected  In  the  Immediate  future." 
To  the  same  effect  Is  Chicago,  B.  &  Q.  B.  Co. 
V.  City  of  Chicago,  snpra.  In  Bailway  Co. 
V.  Hoore,  snpra.  we  said  (page  331.  124  111., 
and  page  766, 15  N.  B.):  "The  compensation 
Is  to  be  estimated  with  reference  to  the  uses 
for  whtdi  tile  property  Is  suitable  In  its  tiien 
condition,  having  regard  to  Its  location,  sit- 
nation,  and  quality,  and  to  the  business 
wants  la  that  locality,  or  such  as  might  rea- 
sonably be  expected  in  the  near  future."  If 
sneh  a  defect  as  Is  thus  charged  against  the 
second  ixutmctlon  exists  therein.  It  Is  cured 
by  the  Instruction  numbered  6,  which  was 
given  tor  the  appellees,  and  which  conforms 
to  the  rule  laid  down  In  the  authorities  last 
above  quoted.  Counsel  for  the  appellant  say 
that  tiie  sixth  instruction  does  not  cure  the 
d^ect  alleged  to  exist  In  the  second;  but  the 
principle  which  they  Invoke,  that  an  er- 
roneous Instmction  Is  not  cured  by  an  In- 
struction which  la  correct,  does  not  here  ap- 
ply, for  the  reason  that  the  two  Instructions 
are  not  Inconidatent  with  each  other.  The 
sixth  merely  oplalns  and  qualifies  the  sec- 
ond, without  bying  down  any  rule  which  Is 
contradictory  to  It  The  giving  of  a  correct 
Instmction  upon  a  point  In  a  case  wDl  not 
obviate  an  error  In  an  Instruction  on  the 
other  side,  where  they  are  entirely  variant, 
because  then  there  is  nothing  to  Info^  tii6 
Jary  which  Instmction  to  follow,  but  they 
are  left  at  liberty  to  follow  either,  unen- 
lightened as  to  which  one  is  tiie  law.  Linen 
Co.  V.  Hough,  91  in.  63.  Such  variance  or 
Inconalstency  does  not  here  exist  The  Jury 
are  presumed,  In  making  up  their  verdict  to 
contdder  the  Instructions  as  a  whole,  and 
thus  to  notice  the  quallflcatlon  which  one 
makes  of  another.  Railway  Co.  v.  Ingrabam, 
77  111.  809;  Cunningham  Stein.  100  ni.  375. 
It  was  said,  however.  In  Railway  Co.  v. 
Hoore,  snpra,  that  If  certain  lots  were  avail- 
able for  dock  purposes,  for  which  there  was 
no  Immediate  demand,  their  value,  when  Im- 
proved by  the  bunding  of  docks  and  the 
profits  that  might  be  derived  therefrom,  or 
the  use  of  the  lots  at  some  future  time  when 
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bualnesa  or  the  wants  of  the  community 
might  make  profitable  the  making  of  docks 
or  slips  on  the  property,  would  be  merely 
conjectural  and  remote,  forming  no  proper 
element  In  estimating  the  damages  to 
paid;  but  that,  If  the  fact  that  the  lots  were 
located  with  a  frontage  on  the  river,  at  a 
place  where  they  could,  at  some  future  time, 
when  demanded,  be  made  aTatlable  as  dock 
property,  enhanced  their  then  market  value 
In  their  then  condition  of  Improvement,  or 
want  of  improvement,  that  fact  would  be 
competent  and  proper  to  be  shown  and  to  be 
considered  by  the  Jury  In  estimating  the 
damages;  that  it  could  make  no  difference 
that  there  might  be  no  present  demand  for 
docks  upon  the  property;  and  that  If,  in 
consequence  of  their  supposed  adaptation  to 
such  use,  they  bad  an  Increased  market 
value  above  what  they  otherwise  would  have, 
such  value  would  form  a  proper  basis  of  re- 
covery. 

Objection  is  also  made  to  the  third  instruc- 
tion given  for  the  appellees.  This  third  In- 
struction Is  the  same  as  an  instruction  com- 
mented upon  In  the  case  of  Sanitary  Dist.  v. 
Loughran.  160  III.  362,  43  N.  E.  359.  We 
there  held  that  such  objections  as  are  now 
urged  were  not  sufficient  to  authorize  us  to 
regard  the  giving  of  the  Instruction  as  error. 
The  reasons  for  this  holding  are  given  In 
tbat  case,  and  need  not  be  here  repeated. 

Objection  is  also  made  to  the  ninth,  first, 
and  fourth  Instructions  given  for  appellees. 
It  is  not  claimed  that  the  legal  principles 
announced  by  these  Instructions  are  not  cor- 
rect The  title  of  a  person  owning  land 
bounded  by  a  stream  of  water  extends  to  tbe 
middle  or  center  thread  of  the  stream.  Mld- 
dleton  V.  Prltchard,  3  Scam.  SIO;  Broxon  v. 
Bressler,  64  111.  4SS;  Griffin  v.  Johnson,  161 
HL  377,  44  N.  E.  206.  It  Is  said  that  the  In- 
fltructions,  although  making  an  abstract 
statement  of  the  law  which  Is  correct,  had 
the  effect  of  inducing  the  Jury  to  believe  that 
th«  appellant  was  obliged  to  pay  for  what  It 
had  no  right  to  take,  and  did  not  take.  The 
Instruction  la  said  to  mean  that  by  this  con- 
demnation proceeding  the  appellees,  as  own- 
ers of  the  property,  are  compelled  to  part 
with  their  right  to  the  Ice  forming  on  the 
river  In  front  of  their  Iota,  respectively,  and 
with  their  right  to  cut,  remove,  and  sell  the 
same  to  others,  together  with  the  right  to 
harvest  It.  We  do  not  regard  the  Instruc- 
tion as  having  any  such  meaning.  Counsel 
quote  section  13  of  article  2  of  the  constitu- 
tion of  1870,  which  provides  that  the  fee  of 
land  taken  for  railroad  tracks  without  the 
consent  of  the  owners  thereof  shall  remain 
In  such  owners,  subject  to  the  use  for  which 
It  is  taken.  The  argument  Is  that  the  ap- 
pellant acquired  only  the  right  to  use  such 
portions  of  the  property  as  are  necessary  for 
railroad  uses,  and  that  the  owner  retains  the 
fee  of  the  land  and  all  riparian  and  other 
rights  not  Inconsistent  with  the  railroad  com- 
^any*!  use  of  ■ucli  portions  of  the  land  as 


It  actually  appropriates.  Undoubtedly,  the 
property  right  which  a  railroad  company  ac- 
quires by  condemnation  does  not  extend  be- 
yond the  exigencies  of  the  road.  The  rail- 
road company  Is  entitled  to  use  the  earth, 
gravel,  and  stone  within  the  location  of  the 
property  condemned  by  it  for  all  railroad 
purposes,  but  Is  not  entitled  to  sell  any  of 
such  material.  To  allow  it  to  sell  would  be 
to  permit  an  abuse  of  its  privilege  to  take 
land  by  compulsory  process.  Inasmuch  as  a. 
railroad  company  only  takes  land  for  public 
use,  and  not  to  sell  again,  either  wholly  or 
In  part  Counsel  for  appellant  then  refer  to 
a  number  of  cases,  which  Involve  the  ques- 
tion whether  a  railroad  company  has  the 
right  to  appropriate  material  along  Its  right 
of  way,  obtained  by  condemnation,  for  pur- 
poses other  than  construction  or  reasonable 
repairs  under  all  the  circumstances.  These 
cases  are  to  the  effect  that  a  railroad  com- 
pany cannot  sell  or  otherwise  dispose  of  the 
material  along  Its  right  of  way,  where  Its 
rights  are  limited  to  an  easement  Aldrich 
V.  Drury,  8  R.  I.  554;  Chapin  v.  Railroad 
Co.,  39  N.  H.  564;  Blake  v.  Rich,  34  N.  H. 
282;  Lyon  v.  Gormley,  53  Pa.  St  261;  Lance's 
Appeal,  55  Pa.  St  16;  Preston  v.  Railway 
Co.,  11  Iowa,  15;  New  Jersey  Zinc  &  Iron 
Co.  V.  Morris  Canal  &  Banking  Co.  (N.  J. 
Ch.)  15  Atl.  227;  Rumsey  v.  Railroad  Co.  (N. 
T.  App.)  21  N.  E.  1066.  We  have  no  doubt 
as  to  the  correctness  of  the  doctrine  laid 
down  In  the  cases  thus  referred  to.  As  was 
said  by  the  supreme  court  of  Pennsylvania 
In  Lance's  Appeal,  supra:  "No  one  can  pre- 
tend tbat  a  railroad  company  can  buUd  pri- 
vate houses  and  mills,  and  erect  machinery, 
not  necessarily  connected  with  the  use  of 
their  franchise,  within  the  limits  of  their 
right  of  way.  If  It  could,  stores,  taverns, 
shops,-  groceries,  and  dwellings  might  be 
made  to  line  the  sides  of  the  road  outside  of 
the  track,— a  thing  not  to  be  thought  of  un- 
.  der  the  terms  of  the  acquisition  of  the  right 
of  way." 

But  the  cases  referred  to  by  counsel  have 
no  relation  to  the  matters  here  under  con- 
sideration. The  ninth,  first  and  fourth  In- 
structions given  for  the  appellees  do  not  In- 
form the  Jury  that  the  appellant  company, 
as  the  result  of  the  present  condemnation 
proceeding,  will  have  the  right  to  establish 
Ice  houses,  and  cut  all  the  Ice  which  may 
form  In  the  river  to  the  middle  thread  of  the 
stream.  On  the  contrary,  the  Instruction  In- 
forms the  jury  that  the  appellees,  as  owners 
of  the  property,  have  the  exclusive  right  to 
the  Ice  formed  In  the  river  In  front  of  their 
lots  to  the  middle  thread  of  the  stream,  and 
that  they  may  themselves  cut  or  remove  the 
same,  or  sell  the  same  to  others,  with  the 
exclusive  right  to  harvest  It  But  In  Its  peti- 
tion for  condemnation  the  appellant  com- 
pany states  that  It  Is  necessary  for  It  to  ac- 
quire for  railroad  purposes  the  whole  of  tbe 
lots  in  controversy,  in  order  to  place  thereon 
switches  and  tide  tracks  for  tbe  operation  of 
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Its  business.  The  appellant  will  thus,  be  aa- 
tborlzed  to  occupy  and  utilize  for  its  own 
purposes  all  of  tbe  lots  In  question  between 
Its  present  right  of  way  along  Water  street 
and  tbe  line  of  aavigatlon  in  tbe  Illinois 
river.  It  may  fill  tbe  lots  to  this  line,  and 
cover  their  whole  extent  with  tracks,  and  use 
tbem  tu  Its  business,  the  same  as  though  it 
owned  the  land  In  fee.  It  wlU  not  be  pre- 
tended that,  after  the  lots  have  been  con- 
demned by  the  railroad  company,  the  former 
owners  will  be  able  to  erect  Ice  houses  or 
l>lace  any  Improvements  upon  the  unoccu- 
pied portions  of  the  lots.  The  fact  that  the 
Ice  forming  in  front  of  the  lots  belongs  to 
the  owners,  and  that  the^  have  the  right  to 
harvest  and  sell  It  was  an  element  In  the 
value  of  the  proper^,  and  therefore  proper 
to  be  considered  by  the  Jury  In  arriving  at  a 
verdict  The  taking  of  the  property  for  tbe 
purposes  named  in  the  petition  will  unques- 
tionably deprive  tbe  owners  of  the  possibil- 
ity of  making  any  use  of  the  Ice  privileges 
connected  with  the  lots.  If  the  appellant 
establlsheB  at  this  point  railroad  yards  for 
switching  and  storage  purposes,  it  will  be 
necessary  for  it  to  fiU  in  these  lots  towards 
tbe  channel  of  the  river  beyond  the  present 
low-water  mark.  This  will  prevent  the  use 
of  the  property  by  appellees  for  the  purpose 
of  harvesting  Ice.  Under  such  circumstances 
the  lots  will  continue  to  have  no  value  for 
the  purposes  of  Ice  houses.  The  testimony 
shows  that  ice  houses  must  be  located  upon 
the  river  bank,  or  very  near  thereto.  In  order 
to  be  economically  operated.  Tbe  privilege 
of  erecting  Ice  bouses  and  cutting  ice  from 
the  river  gave  a  value  to  the  lots,  and,  when 
appellant  takes  the  lots.  It  takes  them  so 
far  as  they  are  valuable  for  such  purposes; 
and  appellees  are  entitled  to  be  compensated 
for  the  loss  of  such  value.  The  instructions 
here  objected  to  present  this  matter  to  tbe 
Jury  in  tbe  light  thus  Indicated,  and  we  are 
not  able  to  say  that  they  are  erroneous. 
Undoubtedly,  by  tbe  condemnation,  appellant 
will  take  only  an  easement  in  the  property, 
and  not  the  fee  of  the  property.  The  bare 
legal  right  will  exist  in  the  appellees  as  be- 
fore, but  the  exercise  of  that  right  will  prob- 
ably be  an  Impossibility. 

The  eighth  iuBtruction  ^ven  for  the  appel- 
lees is  objected  to  upon  the  alleged  ground 
that  by  the  use  of  the  words,  "and  give  such 
fact  the  weight  which,  In  your  Judgment  it 
Is  entitled  to  receive,"  the  Jury  are  allowed 
to  determine  from  their  own  Judgment  and 
not  from  the  evidence,  or  from  their  inspec- 
tion of  the  premises,  the  extent  to  which  the 
possibility  of  enlargement  and  extension  of 
the  lots  by  the  filling  of  the  same  will  affect 
their  market  value.  Tbe  Instruction  la  not 
■object  to  the  criticism  thus  made  upon  It. 
At  the  beginning  of  the  Instruction  tbe  Jury 
are  required  to  find  from  the  evidence,  that 
.the  lots  in  question,  are  susceptible  of  en- 
largement, etc.  The  requirement  to  find 
from  tibe  evidence,  as  thus  mad^  at  the  be- 
01  N.B.--87 


ginning  of  the  Instruction,  applies  and  ex- 
tends to  all  the  subsequent  clauses  of  tbb  In- 
struction. We  have  held  In  a  number  ol 
cases  that  it  .'s  not  necessary  to  tell  the  Jury 
in  each  sentence  of  an  Instruction  that  they 
must  believe  from  the  evidence.  If  the  first 
part  of  an  Instruction  contains  a  clause  re- 
quiring them  to  niake  a  finding  from  the 
evidence,  a  Jury  of  Intelligent  men  wIU  not 
be  misled  by  the  omission  of  such  a  clause 
in  the  remaining  portion  of  the  Instruction. 
MlUer  V.  Balthasser,  78  111.  302;  Glzler  v. 
Witzel,  82  III.  822;  Belden  v.  Woodmansee, 
81  lU.  25.  The  Judgment  of  tbe  circuit  court 
of  Peoria  countr  Is  afflnned.  Judgment  af- 
firmed. 


(I7<  UI.  390) 
SCOTT  V.  BASSBTT  et  aL 
<Snpreme  Court  of  Illuiois.   Oct  24,  1898.) 

DbBDS— EVIDBSOB'-SDrflOIBHOT— GaOSB-EZAMlKA- 

nos. 

1.  Where  one  seeking  to  secure  tiie  atLois- 
sion  of  record  of  deeds  testified  that  he  did 
not  have  the  originals,  that  they  were  not  in 
hb  hands;  and  tiiat  with  one  exception  they 
never  had  been,  and  that  the  deed  ezcepteA 
was  not  in  his  possesion  or  control,  and  that 
none  of  the  deeds  were  destroyed,  so  far  as 
he  knew,  it  is  insufflcient  under  1  Starr  &  C. 
Ann.  St.  (2d  Ed.)  p.  955,  g  36,  providing  that 
where  a  party  testifies  that  the  original  of  a 
deed  U  lost  or  not  in  the  party's  power  to  use 
on  the  trial,  and  that  to  the  best  of  his 
knowledge,  it  was  not  intentionally  destroyed 
or  In  any  manner  disposed  of  for  the  purpose 
of  Introdndng  a  eopj  thereof  in  place  of  the 
original,  the  record  of  such  deed  is  admissi- 
ble. 

2.  'Where  a  party  to  a  cause  testifies  by  vir- 
tue of  1  Starr  &  G.  Ann.  St  <2d  Ed.)  p.  955, 
S  36,  permitting  him.  In  order  to  lay  a  founda- 
tion for  the  introduction  of  the  record  or  a 
certified  copy  of  a  deed  in  evidence,  to  either 
file  an  aflldavit  or  take  the  stand  and  testify 
orally,  the  opposite  party  is  entitled  to  cross- 
examine  him  when  he  testifies. 

Appeal  from  circuit  court;  Mercer  county; 
John  J.  Glenn,  Judge. 

E;)ectment  by  Isaac  N.  Bassett  and  others 
against  Robert  Scott  .From  a  Judgmoit  for 
plaintiffs,  defendant  wpeals.  Berersed. 

This  Is  an  action  of  ejectment  brought  in 
the  circuit  court  of  Mercer  county  by  tiie  ap- 
pellees against  the  appellant  to  recover  the 
possession  of  40  acres  of  land  In  that  county. 
The  suit  was  commenced  on  August  1,  1895. 
The  plea  was  the  general  Issue  of  not  guilty. 
The  case  was  tried  before  the  court  and  a 
Jury.  The  Jury  found  tbe  defendant  guilty, 
and  that  the  plaintiffs  were  the  owners  of 
the  premises  In  fee  simple,  and  fixed  the 
damages  at  one  cent  Motloa  for  new  trial 
was  overruled,  and  Judgment  was  rendered 
upon  the  verdict  The  present  appeal  is 
prosecuted  from  such  Judgment  The  appel- 
lees, who  were  tbe  plaintiffs  below,  did  not 
attempt  to  show  themselves  to  be  the  owners 
of  the  paramount  titie,  but  Introduced  certain 
deeds  as  color  of  titie,  and  sought  to  estab- 
lish, by  proof,  possession  and  payment  of 
taxes  for  seven  years  under  such  color  of 
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title.  AppeDees  on  the  trial  b^w  Introduced 
the  records  ot  the  following  deeds,  to  wit: 
(1)  The  record  of  a  deed  dated  NoTember  S, 
1867,  executed  bj  the  master  In  chancery  of 
Mercer  cotmty  to  one  Randolph  Kelg,  coifc- 
Teylng  the  lands  described  In  the  dedaratlon, 
and  other  lands,  and  recorded  in  the  record- 
er's office  of  said  county.  (2)  The  record  of 
a  deed  dated  Febraary  19,  1867,  executed  by 
Randolph  Keig  to  James  0.  Bell,  conreylng 
the  said  premises,  and  recorded  In  the  re- 
corder's office  of  said  coanly.  ^  After  prov- 
ing that  James  G.  Bell  died  Intestate  In  April, 
1876,  a  widower,  and  leaving  tiiree  children, 
tIe.  Joseph  S.  Bell,  Omer  Bell,  and  James  T. 
Bell,  as  his  only  heirs  at  law,  the  appellees 
then  introduced  the  record  of  a  deed  of  as- 
signment dated  January  7, 1881,  executed  by 
James  T.  Bell  and  Joseph  S.  B^  composing 
the  firm  of  J.  0.  Bell's  Sons,  couTeylng  said 
proper^  and  other  property  to  one  T.  H. 
Bras,  under  Ihe  laws  of  the  state  of  IlUnoIs 
concerning  voluntary  assignments.  (4)  The 
record  of  a  deed  ececuted  by  Thomas  H. 
Bras,  assignee  of  J.  T.  and  J.  8.  Bell,  to  Wa. 
B.  B^,  who  was  the  wife  of  Joseph  S.  Bell, 
dated  June  3,  1881,  conveying  the  premises 
In  question.  (6)  The  record  of  a  deed  exe- 
cuted Omer  H.  Bell  to  Joseph  S.  Bell,  da^ 
M  September  7,  1886,  conveying  the  same 
premises.  (6)  The  rocord  of  a  deed  executed 
by  Joseph  S.  Bell  and  EUa  B.  Bell  to  F.  C. 
Orabel,  dated  September  10,  1886^  and  con- 
veying the  same  premises.  (7)  The  record 
of  a  deed  executed  by  F.  C.  Grabel  to  Frank 
0.  Taggart.  dated  September  27,  1886,  and 
conveying  said  premlsee.  (8)  An  original 
deed  from  Frank  C.  Taggart  and  wife  to  the 
appellees,  dated  July  17,  1896,  and  recorded 
on  July  29,  1896,  conveying  the  said  prem- 
ises. The  defendant  below  (the  appellant 
here),  for  the  purpose  of  showing  title  In 
himself,  Introduced  a  tax  deed  dated  June  4, 
1880,  made  In  pursuance  of  a  tax  sale  had 
on  June  6,  1887,  for  nonpayment  of  the  taxes 
of  1880,  conveying  the  premises  in  question, 
and,  In  connection  with  said  tax  deed,  also 
introduced  in  evidence  an  affidavit,-  together 
with  the  tax-sale  notice  attached  thereto, 
etc.,  presented  to  the  county  clerk  for  the 
purpose  of  obtaining  said  tax  deed. 

Scott  &  C!ooke  and  James  M.  Brock,  for  ap- 
pellant  Bassett  &  Baasett,  pro  se. 

IfAGRUDEB.  J.  (After  Stating  the  facts). 
In  tills  case  we  forbear  to  ej^ress  any  (pin- 
ion upon  the  question  whether  or  not  the  ap- 
pellees proved  possession  and  payment  of 
taxes  under  claim  and  color  of  title  for  seven 
years.  We  also  forbear  to  express  any  opln^ 
Ion  as  to  the  midlty  or  invalidity  of  the  tax 
deed  introduced  by  the  aiq;>ellant  upcm  the 
trial  below.  The  appdiees  totroduced  only 
the  records  of  the  deeds  relied  upim  by  them 
SB  color,  but  did  not  Introduce  the  originals 
of  any  of  such  deeds,  except  the  last  deed 
from  Taggart  to  themselves.  Before  they  were 


entitied  to  Inlrodacs  tiie  records  of  the  deeds, 
it  was  necessary  to  lay  a  foundation  for  the 
use  of  secondary  evidence.  Such  a  founda- 
tion was  not  here  properly  laid,  so  as  to  jus* 
ttfy  the  Introduction  of  the  records  instead 
of  the  orighial  instruments.  Secttim  36  of 
tiie  act  in  regard  to  conveyances  is  as  tvir 
lows:  "Whenever,  upon  the  trial  of  any 
cause  In  law  or  equity  In  this  state,  any 
party  to  said  cause,  or  his  i^ent  or  attorney 
In  his  behalf,  shaU,  orally  In  court,  or  by 
affidavit  to  be  filed  In  said  cause,  testify  and 
state  under  oath  tliat  the  original  of  any 
deed,  conveyance  or  other  writing,  of  or  con- 
cerning lands,  tenements  and  heiedltameaits, 
which  shall  have  been  or  may  hereafter  be 
acknowle^fed  or  proved  accordli^  to  any^  of 
the  laws  of  this  state,  and  which,  by  virtne 
of  any  of  the  laws  of  this  stote,  sbaU  be  re- 
quired or  be  entitled'  to  be  recorded,  Is  lost, 
or  not  to  the  power  of  the  party  wUhli^  to 
use  It  on  the  trial  of  any  snCh  caus^  and  that 
to  tiie  best  of  his  knowledge  said  original 
deed  was  not  Intentionally  destroyed  or  In 
any  manner  disposed  of  for  the  purpose  of 
Introducing  a  copy  thereof  In  idace  of  tho 
OTlglnal,  the  record  4tf  such  deed,  conveyance 
or  other  writing,  or  a  transcript  of  the  rec- 
ord tiwreof,  certified  by  the  reccnrder  In  whose 
office  the  same  may  have  been  or  may  here- 
after be  recorded,  may  be  read  in  evidence  In 
any  court  In  this  state,  with  Uke  ^ect  as 
though  the  original  of  vtuA.  deed,  conveyance 
ot  othor  writing  was  -produced  and  read  in 
evidence."  1  Starr  ft  a  Ann.  St  (2d  Ed  i 
p.  955.  The  testimony  introduced  in  sup- 
posed compliance  with  this  statute  did  not 
meet  Ite  requirements.  One.  of  the  appel- 
lees took  the  stand  as  a  witness,  and  bis  tes- 
timony Is  the  only  evUence  upon  this  subject 
In  the  record.  That  testimony  is  as  follows: 
*1  have  not  th^  original  deeds.-  They  are  not 
in  the  hands  of  the  i^alntiff  s  to  this  case,  and 
never  have  been,  and  I  have  new  seoi 
them.  I  think  I  did  have  the  original  deed 
from  the  master  to  chancery  to  Keig.  Tbaf  s 
the  only  one  I  ever  had.  •  *  *  The  deed 
from  the  master  to  chancery  is  not  In  my 
possession.  I  have  no  control  over  it  None 
€t  the  deeds  mentioned  are  destroyed,  bo  fftr 
as  I  know."  Joseph  S.  BeU,  In  his  testi- 
mony, states  that  after  the  death  of  his  far 
ther,  James  O.  Bdl,  his  brother  James  took 
his  father's  papers  to  Burltogt«m,  Iowa,  and 
lie  says  he  e^tecta  those  papers  could  be 
found.  Section  25  of  the  Revised  Statutes  of 
iS4S,  being  chaptw  24,  concerning  convey- 
ances, provided  as  foUowa:  **lt  it  shall  ^;>- 
pear  to  the  satisfaction  of  tiie  court  that  the 
original  deed  so  acknowledged  or  proved  and 
reconled  is  lost  or  not  to  the  power  of  the 
party  willing  to  use  It  a  transcript  of  the 
record  thereof  certified  by  the  reoordor  to 
whose  office  the  same  may  be  recorded,  may 
be  read  in  evidence  to  any  .court  of  tills  state 
without  proof  thereof."  Rev.  St  1846,  p. 
108.  It  win  be  noticed  that  the  language 
here  Is,  "If  it  shall  appear  to  the  satlsf action 
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of  the  court"  In  the  Inteipretatlon  of  this 
■tatnte  It  was  held  that  evidence  ahonld  be 
Introdnced  which  would  nttofy  the  mind  oC 
the  court  tb&t  the  prodactlon  of  the  deed 
was  not  la  the  party'e  power.  In  Newmm  t. 
Luster.  13  HL  ITfi,  It  was  saM  that  the  gran- 
tee In  a  deed  Is  presumed  to  have  posaeaslon 
of  It;  hut  where  a  pajity  made  affidavit  that 
he  had  not  the  origbul,  did  not  know  where 
It  was,  and  that  It  was  out  itf  his  power  to 
prodace  it,  connected  with  proof  that  the 
grantee^  when  called  upon  Cor  tlu  original, 
answered  that  he  had  not  had  it  for  a  long 
-  time,  and  did  not  know  where  it  was,  sndi 
affidavit  was  held  snffident  to  entitle  a  cer- 
tlfled  copy  to  be  read  in  evidence  without 
calling  the  grantee  as  a  witness.  In  DIckfat* 
son  V.  Breeden,  S&  IlL  Ififl^  it  was  held  that, 
where  the  affidavit  of  the  party  disclosed 
a  knowledge  of  the  resldaice  of  the  grantee 
In  a  lost  deed,  the  deposition  of  such  grantee 
should  be  taken  to  prove  the  existence  of  the 
original  deed,  and  that  It  was  lost,  or  so  mis- 
laid that  It  could  not  be  found  after  diligent 
search,  and  that  such  grantee  bad  In  good 
faith  nwde  sudi  search  with  a  view  of  find- 
ing it  In  that  case  tiie  court  remarked  n^ 
oa  the  danger  of  allowing  the  introduction  of 
copies  of  deeds  conveying  valuaUe  lands 
mthont  fully  estabUshJng  the  fact  of  the 
exlstaice  at  some  time  of  sn  wlglnal,  and  of 
Its  snbsequent  loss  or  destruction,  so  that 
atta  dUlgent  search  it  could  not  be  found. 
Subsequently,  In  1861,  the  legialatare  amend- 
ed the  act  of  1845  by  passing  what  la  now 
section  36  of  tiie  conveyance  act,  as  above 
quoted,  wttii  the  ezcepdon  that  In  the  act  of 
1861  the  following  words  did  not  occur,  to 
wit:  '*And  that  to  the  best  of  his  knowledge 
said  original  deed  was  not  Intenttonslly  de- 
stroyed, or  In  any  manner  disposed  of  for  the 
purpose  of  Introducing  a  copy  tbere<tf  In  place 
of  the  original."  Gross'  St  lit  1871,  p.  90. 
The  words  last  quoted  appeared  as  a  part  of 
section  36  for  the  first  time  In  1872,  as  wlU 
appear  by  reference  to  the  conveyance  act 
spproved  March  2d,  1872:  1  Starr  &  C.  Ann. 
St  (2d  Ed.)  p.  ttiC. 

While  the  act  of  1861  was  In  force  this 
court  made  several  dedslons  cmistmlng  Its 
terms.  In  Prettyman  v.  Walston,  34  111.  17S» 
the  affidavit  ottered  aa  preliminary  proof  for 
the  purpose  of  laying  a  foundation  for  the 
Introduction  of  the  record  copy  of  a.  deed 
stated  that  the  afilant  "had  not  In  hie  pos* 
sesslim,  power,  or  control"  the  Instrument 
declared  on,  and  that  affiant  had  not  had 
siuce  the  coimmeiicement  -of  the  suit  the  orig' 
Inal  Instrument  umI  had  never  seen  it  and 
that  It  was  not  **wlthln  his  possession,  ctm- 
trol,  or  power  to  produce  on  the  trial."  The 
testimony  In  the  case  at  bar  does  not  go 
aa  far  as  the  affidavit  In  the  Prettyman  Case. 
That  testimony  merely  states  that  the  ap- 
pellee giving  It  to  wit  Isaac  N.  Bassett 
bad  no  control  over  the  deed  from  the  mas- 
ter In  chancery  to  Eelg,  but  the  testhntnty 
dott  not^ow  that  the  wltneas  may  not  have 


had  control  otor  the  originals  of  the  other 
deeds  mentioned  In  the  statement  preceding 
tills  opinion.  Those  other  deeds  were  as 
necessary  as  the  deed  originally  Introduced 
as  cohff  of  title,  In  order  to  comuaet  the  i^ahi- 
tifls  below  with  such  color  of  titie.  Peadro 
v.  Carriker,  168  111.  G70.  48  N.  B.  102.  In 
Bowman  v.  WetUg,  8D  111.  416.  the  plalntifle 
made  oath  "that  he  was  not  In  possession  of 
the  original;  that  he  had  searched  for  It  un- 
successfully, and  could  not  produce  It"  TbiM 
oath  was  held  to  be  sufficient  as  prellmlnaty 
proof,  because  no  objection  was  made  to  it 
by  the  ^aidant  In  Flak  r.  Kissane,  42 
in.  88,  the  phUntlff  testffled  as  follows:  -1 
have  not  and  nevOV  had,  tn  my  power  or 
under  my  control,  tiie  original  of  the  deed 
from  ^trick  Elssane  to  Robert  Bae,  •  •  • 
nor  do  I  know  where  the  same  now  Is.**.  In 
Nixon  T.  Goblelgh,  52  IlL  887,  the  plabittff 
swore,  in  order  to  lay  the  foundation  for  tiie 
lntroducti(m  of  the  record  of  a  deed,  "that 
he  did  not  have  the  deed  in  his  poeseation; 
that  he  did  not  know  whore  It  was,"  and 
his  testimony  was  held  to  be  suffictoit  In 
the  case  at  bar  the  appellee  Uaac  N.  Bassett 
does  not  state  that  the  original  deeds  are 
not  in  the  power  of  the  aiv^ees  to  produce 
the  same,  but  that  they  are  not  In  the  hands 
of  the  appellees.  A  deed  might  not  be  In 
the  manual  possession  of  the  plaintiff,  and 
yet  might  be  where  the  plahitlff  could  control 
its  possession  si^  Its  production.  The  stat- 
ute Is  that  the  prellmlnaty  proof  must  show 
that  the  original  was  lost,  or  not  In  the  pow- 
er of  the  party  wishing  to  use  It  etc.  The 
testimony  here  does  not  come  within  the 
purview  of  the  testimony  or  affidavits  In  the 
cases  above  referred  to.  Originals  of  the 
deeds  referred  to  by  tiie  witness  Bassett  may 
never  have  been  In  the  hands  of  himself  or 
his  co-appellee,  and  they  may  never  have 
seen  such  original  deeds,  and  yet  It  may  have 
been  In  their  power  to  prodace  ttie  same. 
In  addition  to  this,,  section  86  of  the  act  of 
1872,  which  Is  now  In  force,  requires  that 
the  plaintiff  In  his  affidavit  or  testimony 
should  state  that  to  the  best  of  bis  knowl- 
e^^  the  (fflglnal  deed  was  not  Intentionally 
destroyed,  or  In  any  manivBr  disposed  of  for 
the  purpose  of  Introduchig  a  copy  thereof 
In  place  of  the  orl^naL  The  evidence  of  the 
appellee  Bassett  does  not  meet  this  require- 
ment He  merely  says,  "None  of  the  deeds 
mentioned  are  destroyed,  so  fw  as  I  know." 
They  may  not  have  been  destroyed,  and  yet 
In  some  manner  they  may  have  been  dis- 
posed of  tor  the  purpose  of  .Introducing  copies 
In  place  of  the  originals. 

We  are  also  of  the  opinion  that  the  trial 
court  erred  In  refusing  to  allow  the  defend- 
ant below  to  cross-examine  the  appellee  Bas- 
sett when  he  was  testifying  upmi  tills  sub- 
ject Section  86  provides  that  any  psrty  to 
the  cause,  or  his  agent  or  attorney  tai  his 
behalf,  shall  orally  in  court,  or  by  affidavit 
to  be  filed  hi  the  cause,  testify  and  stete  un- 
der oath  that  the  original  Is  lost  etc  To 
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lay  a  fonndatlon  for  the  Introdnctton  of  the 
record  or  a  certlfled  copy  of  the  deed,  the 
party  haa  hia  option  either  to  file  an  affl* 
davit,  or  to  take  the  stand  and  testify  orally 
In  court  In  the  present  case  the  appellee 
Bassett,  Instead  of  flllnr  an  affidavit  as  pro- 
vided in  section  80,  was  sworn  as  a  witness, 
and  gave  his  evidence  orally  In  court  Aft« 
he  save  his  evidence,  the  record  shows  that 
defendant's  counsel  said,  "We  desire  to  ixoaat 
examine  this  witness."  The  court  replied, 
**l  .don't  think  yon  have  a  right  to  cross-ex- 
amine." Defendant  exc^;)ted  to  the  ruling 
ct  the  court  forbidding  him  to  cross-examine 
the  witness.  We  think  this  ruling  was  er> 
roneons.  We  know  of  no  reason  why  a  wl1>> 
ness  testifying  nixm  the  subject  here  Indi- 
cated, In  behalf  of  one  party,  is  not  subject 
to  cross-ecamination  by  the  (^posite  party. 
When  one  of  the  appellees  voluntarily  placed 
himself  upon  the  witness  stand.  Instead  of 
filing  an  affidavit  as  he  might  have  done, 
eounsd  for  the  defendant  had  a  right  to  test 
the  correctness  and  accuracy  ot  his  state- 
ments by  a  proper  cross-examination.  For 
ttie  reasoiu  above  Indicated  the  Judgment 
of  the  drcnlt  court  la  reversed,  and  the  cause 
Is  remanded  to  the  drcnlt  court  Reversed 
and  remanded. 


(174  111.  413) 

CHICAGO  &  N.  W.  RT.  CO.  et  al.  v. 
,  SCOTT  et  al. 

(Supreme  Court  of  Illinois.   Oct  24,  1898.) 

OaRITISHMBNT — FlRTIBS. 

A  jndgment  creditor  of  two  joint  indg- 
nient  debtors  caoiiot  mnintain  garnishment 
for  a  debt  dne  to  one  of  such  debtors. 

Appenl  from  appellate  court,  First  district 
Garnishment  proceedings  by  Lucius  B.  Man- 
tonya  against  the  Chicago  &  Xorthwestem 
Railway  Company  aDd  others,  as  debtors  of 
Frank  E.  Scott  and  acother.  From  a  Judg- 
ment of  the  appellate  court  (67  111.  App.  92) 
affirming  a  Judgment  against  the  garnishees, 
they  appeal.  Reversed. 

(Xiades  B.  Eeeler,  WUIlam  UcFadon,  and 
Arthur  W.  Pulver.  for  ^ipellants.  L. 
Iiioehr  and  Rich  &  Stone,  for  appelleea. 

HAQRUDEB,  J.  This  was  an  original  gai^ 
nlshmrat  proceeding  instituted  in  the  circuit 
court  of  CkMk  county  by  Ludua  B.  Mantonya. 
The  affidavit  of  garnishment  upon  which  the 
pBKeeding  was  founded  aQeged  that  Lucius 
Bi,  Mantonya  recovered  a  Judgment  against 
Frank  Si  Scott  and  Ward  Sto(&ton  In  the  clr^ 
cnlt  court  of  Cook  county  at  the  February 
tenn,  1895,  and  that  execution  had  been  Is- 
sued thereon,  and  returned  by  the  sheriff,  "No 
property  found";  and  that  Uie  appellant  rail" 
road  companies  were  Indebted  to  said  Frank 
B.  Scott  and  Ward  Stockton,  or  had  effecto 
or  estate  In  their  hands  belonging  to  them. 
Service  of  process  was  had  upon  said  railroad 
companies, .  to  wit  Chicago  &  Northwestern 
Railway  CMmkpanyi  Chicago,  Milwaukee  &  St 


Paul  Railway  Company,  and  Lake  Shore  it 
Michigan  Southern  Railway  Company;  and 
Interrogatories  were  ffied,  wherein  said  com- 
panies, the  garnishees,  were  required  to  an- 
swer whether,  at  the  date  <tf  the  servlee  of 
the  writ  or  slnce^  they  woe  Indebted  to  aald 
Scott  and  Stockton,  or  either  ot  them,  or  had 
In  their  possession,  diarge,  or  control  any 
moneys  or  effects  dne  to  said  Scott  and  Stock- 
tern,  or  either  of  thean.  The  answers  ot  the 
garnishees  disclosed  that  each  ct  the  compa- 
nies owed  a  cortaln  amount  to  Frank  B.  Scott 
but  that  neither  of  them  owed  anyttUng  to 
Seott  and  Stockton,  or  held  any  property  be- 
longing to  than.  Excc^tlona  were  ffied  to 
the  answers,  and  overruled.  Motlooa  were 
made  by  the  garnishees  to  qvuto  thB  writ, 
and  overruled.  The  plaintiff,  Mantonya, 
moved  for  Judgment  agalnrt  the  gamlsheea 
upon  thefar  answers.  Judgment  was  thereiqMm 
entered  op  against  each  one  of  the  garnishees, 
the  raUroad  compaidea.  In  fiivor  of  EVank  B. 
Scott,  for  the  use  of  L.  B.  Mantonj^i  the 
reqncUve  sums  admitted  In  the  answnv  of 
the  garnishees  to  be  due  to  Frank  E.  Scott 
On  v>peal  to  the  appelate  court  the  Judgment 
was  affirmed,  but  the  appellate  court  granted 
a  certificate  of  hiQKurtancev  and  the  gaznish* 
ees  bring  the  record  here  by  appeal. 

The  material  question  hen  Involved  Is 
whether  a  Judgment  creditor  of  two  Joint 
Judgment  debtors  can  maintain  garnishment 
for  a  debt  due  to  one  of  such  debtors.  TUs 
question  was  answond  In  the  negative  by 
this  court  In  the  recent  case  of  Slegel  v. 
Schueck,  lOT  Rl.  622,  47  N.  B.  860.  As  the 
railroad  companies  who  were  garni 6hed  here 
were  not  Indebted  to  Scott  uid  Stodcton,  no 
Judgment  could  be  rendered  in  favor  of  Scott 
and  Stockton  for  the  use  ai  Lndni  B.  Man- 
tonya. ^e  amount  due  from  Uie  gamiaihees, 
the  railroad  companies,  was  In  excess  of  the 
amount  of  tbe  Jndgmoit  upon  whldi  the  gar- 
nishee proceeding  was  predicated,  and  there- 
fore Judgment  could  only  be  rendered  for  the 
surplus  in  the  name  of  Scott  and  Stocddnn, 
when,  at  the  same  time,  no  part  of  the  sm^ 
pins  belonged  to  Scott  and  Stockton,  but  a& 
of  It  bdonged  to  Scott  alone.  The  garnishees 
here  not  having  been  Indebted  to  Scott  and 
Stockton,  but  to  Scott  alone,  the  Judgment  en- 
tered  below  against  tbe  gamiRhees  was  unau- 
thorised and  erroneous,  under  the  rules  laid 
down  in  Siegd  v.  Schuedc,  supra.  Accord- 
ingly, the  Jodgmento  of  the  appelate  and  dr- 
cnlt courte  are  reversed,  and  the  cause  Is  re- 
manded to  the  droiit  court  for  further  pro- 
ceedlnga  In  accordance  with  the  views  herein 
expresaed.  Reversed  and  remanded. 


aTs  lu.  no 
OUTER  V.  WARREN  et  ux. 

(Snpreme  Covet  of  Illinois.   Oct.  24,  1898.) 

Optios  Contract— UDTUALrrr—CDi;siDBa&Tioir—> 

BpECIFIO  PBRPOKlfAItCC— NOTICB    OV  AOOBFP- 

AJtcB  or  Omos— Dbscriptiok  or  Pbopbktt. 
1.  An  option  contract  to  aell  a  ftrm,  signed 
only  by  the  awner  of  the  land,  is  enforceable 
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when  accepted  within  the  specified  time^ 
though  previoos  to  Buch  acceptance  a  unilater- 
al coatract. 

2.  Ad  expressed  consideration  of  %1  tot  an 
option  to  purchase  an  $8,000  farm  at  a  cer- 
tain price  per  acre  may  be  treated  as  an  ade- 
quate consideration,  so  as  to  warrant  a  decree 
of  specific  performance,  especially  where  the 
real  consideration  is  shown  to  be  $50. 

3.  An  option  contract  under  seal  must  l>e  re- 
garded as  based  on  sufficient  consideration. 

4.  An  option  contract  stipulated  that:  "On 
paj-ment  of  $50  on  or  before  May  1  next  [18K»], 
the  option  shall  be  extended  nntil  May  1, 
1886.  On  receipt  of  7  days'  notice  in  writ- 
ing at  any  time  before  the  expiration  of  this 
option,"  uie  owners  of  the  Droperty  will  ex- 
ecute warranty  deeds.  The  foO  was  duly  paid, 
and  the  notice  of  the  election  to  purchase  was 
given  April  SO.  1896.  Edd,  that  the  notice  of 
election  was  given  in  due  time,  as  it  was  not 
necessary  to  give  it  seven  days  before  the  ex- 
piration of  the  option. 

6.  A  descriptiOQ  of  the  property  in  an  option 
contract  as  "our  farm  in  Le  Claire's  reserve. 
Bock  Island  county,  and  consisting  of  83  and 
s>/ioo  acres,  more'  or  less,"  is  sufficient  to 
support  an  action  thereon  for  specific  perform- 
ance, witliin  the  rule  that  that  a  certain  which 
can  be  made  certain. 

6.  A  clause  in  an  option  contract,  providing 
for  a  waiver  by  the  owners  of  all  homestead 
rights  "reserved  to  us  by  laws  of  the  state  of 
Illinois,"  is  sufficient  to  show  that  the  county 
named  as  the  place  where  the  land  was  locat- 
ed was  in  the  state  of  DllnolB. 

Appeal  from  circuit  court.  Bock  Island 
county;  Hiram  Bigelow,  Judge. 

Bin  In  equity  by  Edward  H.  Guyer  against 
Edwin  E.  Warren  and  Killa  Warren.  From 
a  decree  sustaining  a  demurrer  and  dismiss- 
ing the  appeal  for  want  of  equity,  comptaln- 
ant  appeals.  Reversed. 

This  is' a  bill  for  specific  performance,  filed 
on  June  S,  1896,  by  tbe  appellant  against  the 
appellees,  Edwin  U.  Warren  and  RlUa  War- 
ren. The  contract  whose  performance  the 
bill  seeks  to  enforce  was  d^ted  February  14^ 
1806,  and  i^ed  by  the  appellees  under  their 
respective  seals,  and  was  by  them  acknowl- 
edged before  a  notary  public  on  the  day  of 
its  date.  The  contract  Is  as  follows:  "In 
consideration  of  one  doUar  to  us  in  hand  paid 
by  B.  B.  Bemis,  the  receipt  and  sufficiency 
whereof  Is  hereby  acknowledged,  the  under- 
signed do  hereby  grant  to  said  Bemis,  his 
representatives  or  assigns,  the  option  of  pur- 
cliaslng,  on  or  before  May  1  next,  our  farm 
in  Le  Oalre's  reserve,  Bock  Island  county,  and 
consisting  of  eighty-three  and  ^^/ito  acres, 
more  or  less,  for  the  price  of  $100.00  per 
acre,  payment  whereof  is  to  be  made  as  fol- 
lows, viz.:  One-fourth  cash  In  hand  at  the 
time  of  the  delivery  of  deed,  and  tibe  balance 
on  or  before  five  years  after  the  date  of  said 
deed,  and  secured  by  mortgage  on  said  prop- 
erty. Said  mortgage  shall  contain  a  provi- 
sion for  partial  releases  upon  the  payment 
on  tbe  total  indebtedness  of  $200.00  per  acre 
for  each  acre  for  which  release  Is  demanded. 
Said  mortgage  shall  bear  six  per  cent  Interest 
On  payment  of  $50.00  on  or  before  May  1 
next,  the  option  shall  be  extended  until  May  1, 
A.  D.  1896.  On  receipt  of  seven  days'  no- 
tice in  writing,  at  any  time  before  the  expi- 


ration of  this  option,  of  the  cflectton  of  the 
Bald  BooilB  to  comi^te  eald  purcbase.  the 
undersigned  agree  to  execute  a  warranty  deed 
for  said  land,  and  convey  thereby  a  clear  title 
for  said  land,  free  from  aU  Incumbrances  ex- 
cept those  abore  stated.  In  case  this  option 
Is  exercised  wbUe  any  crops  stand  on  the 
land,  tbe  said  crops  shall  be  reserved  to  the 
undersigned,  with  the  right  to  cultivate  them, 
and  occupy  buildings  till  harvest;  but  the 
purchaser  may  elect  to  take  the  crop  on  any 
particular  Add,  and  pay  therefor  the  value 
thereof,  to  be  fixed  by  arbitration  in  tbe 
usual  way,  ia  which  case  tUB  purchaser  shall 
have  immediate  poBsesslon  of  said  held.  In 
the  case  of  purchase,  the  money  paid  for  tiie 
option  shall  be  conddered  aa  a  part  ot  the 
cash  purchase  money.  We  do  hereby  further 
waive  and  release  all  right  of  homestead  In 
said  property  reserved  to  us  by  laws  of  the 
state  of  Ulinois,  and  we  do  agree  that  the 
deed  above  provided  for  shall  contain  tbe 
usual  homestead  waiver  and  release."  On 
April  16,  1895,  there  was  indorsed  upon  tiie 
contract  a  receipt,  signed  by  the  appellee 
Edwin  E.  Warren,  In  which  he  ackno^edges 
the  receipt  from  B.  B.  Bemis  ot  the  sum  of 
$50,  "being  the  sum  mentioned  in  the  forego- 
ing option  contract  for  its  extension  to  May  1, 
A.  D.  1896."  On  May  5.  1890,  there  was  In- 
dorsed upon  the  contract  an  Instmment  of 
assignment,  signed  by  B.  R  B^la,  under  his 
seal,  which  Is  as  follows:  "In  consideration 
of  the  sum  of  one  dollar  to  me  In  hand  paid, 
tbe  receipt  of  which  Is  hereby  acknowledged, 
I  hereby  assign  tbe  within  option  contract  to 
E.  H.  Ouyer,  his  heirs,  successors,  or  assigns, 
this  5th  day  of  May,  A.  D.  1895."  On  April 
30, 1896,  Edward  H.  Guyer  gave  tbe  appeUees 
seven  days'  notice  in  writing  to  furnish  ab- 
stract of  title,  and  to  execute  a  warranty  deed 
for  the  premises  described  In  tbe  bill  of  com- 
plaint and  In  said  contract  The  bill  de- 
scribes. In  substance,  the  contract  and  the  In- 
dorsements thereon,  and  the  notice  above  set 
forth,  and  refera  to  them  as  exhibits  thereto. 
The  bill  further  repres»its  that  since  April  30, 
1896,  and  on  May  B,  1896,  Edward  H.  Guyer 
applied  to  the  appellee  Edwin  B.  Warren,  and 
offered  to  pay  blm  tbe  sum  of  $2,033,  being 
tbe  amount  of  tbe  first  Installment  due  by  the 
terms  of  the  contract,  and  also  offered  to  de- 
liver to  him  the  mortgage  and  notes  therein 
provided  for,  which  mortgage  and  notes  were 
executed  by  A.  L.  Carson,  tbe  person  named 
as  grantee  In  the  said  notice.  The  bill  also 
alleges  that  Edwin  E.  Warren  refnsed  to  com- 
ply with  the  agreement;  that  on  May  6, 1896, 
appellant  applied  to  tbe  ap[>ellee8,  and  ten- 
dered to  tbem  the  said  sum  of  $2,033,  and  saJd 
mortgage  and  notes,  and  offered  to  deliver  the 
same  upon  the  delivery  of  a  good  and  suffi- 
cient warranty  deed  for  said  premises;  and 
tliat  the  appellees  refused  to  comply  with  the 
agreement  on  their  part  The  bill  was  sub- 
seguentiy  amended  by  alleging  that  on  April 
SO,  1806,  appellant  Informed  the  appellees  that 
he  would  take  the  property  on  that  day,  and 
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demanded  a  deed,  and  offered  to  pay  the 
money,  and  to  make  tbe  notei  and  a  mort- 
gage,  bnt  that  the  appellees  refused  to  make 
said  deed,  and  repudiated  the  contract  The 
amendment  to  the  btU  further  alleged  that. 
In  case  the  appellees  were  not  satisfied  with 
the  morti^nge  and  notes  of  said  Carson,  ap- 
pellant offered  to  deliver  to  them  a  mortgage 
and  notes  executed  by  himself  on  recetrlng  a 
sufficient  warranty  deed;  but  that  said  Edwin 
E.  Warren  refused  said  offer,  on  the  ground 
that  the  time  limited  In  said  agreement  had 
expired.  The  amendment  further  alleged  that 
when  said  contract  was  entered  Into  the  land 
In  question  was  used  solely  for  farming  pur- 
poses; that  In  the  Tlclnlty  appellant  and 
others  bad  recently  laid  out  East  Mollne,  with 
a  Tlew  of  Inducing  manufacturing  establish- 
ments to  locate  there,  and  founding  a  manu- 
facturing community,  to  give  employment  to 
mechanics  and  laborers;  that  this  necessitated 
the  purchase  of  large  tracts  of  land;  that 
much  of  the  land  needed  was  secured  by  like 
agreemetits  to  that  above  specified;  and  that 
tor  said  purposes  manufacturing  and  other 
buildings  have  been  erected  at  a  cost  of 
$60,000;  and  that  the  premises  described  In 
the  bin  are  a  part  of  the  land  embraced  with- 
in the  bounds  of  said  East  Blollne.  and  are 
needed  for  manufacturing  lots.  The  bill,  as 
originally  Qled  and  as  subsequently  amended, 
was  demurred  to.  The  demurrer'  was  sus- 
tained, and  the  bill  was  dismissed  for  want  of 
equity.  The  present  appeal  la  prosecuted  from 
such  decree  of  dismissal 

W.  B.  Moore,  for  appellant.  Ambrose  P. 
UcOnlrk  and  John  T.  Keawortby,  for  appel- 
leea. 

MaORUDBB,  J.  (after  stating  the  facts). 
The  first  objection  made  to  the  bill  Is  that 
the  contract  which  it  seel^s  to  specifically 
perform  laclcs  mutuality  of  obligation.  The 
contention  is  that  by  the  terms  of  the  con- 
tract there  Is  no  obligation  on  the  part  ot 
Bemis,  or  his  assignee,  the  appellant,  to  buy 
the  land,  and  that  Warren  and  his  wife  can- 
not compel  BemlB  or  his  assignee  to  pur- 
chase the  land.  In  other  words.  It  Is  claim- 
ed that  Bemis  did  not  pnrclmse  the  land,  or 
any  interest  therein,  but  merely  secured  the 
right  to  an  option  to  purchase  In  the  future. 
It  was  formerly  held  with  some  degree  of 
strictness  that  the  want  of  mutuality  would 
render  a  contract  for  the  sale  of  land  in- 
capable of  specific  enforcement  But  the 
doctrine  of  the  earlier  cases  upon  this  sub- 
ject has  been  considerably  modified.  'Hiero 
are  well-established  exceptions  to  the  doc- 
trine of  mutuality.  It  Is  not  necessary  here 
to  specify  all  these  exceptions.  It  is  anflJ- 
dent  to  say  that  under  the  later  dcislona 
of  the  courts  optional  agreements  to  convey 
without  any  corresponding  obligation  or 
covenant  to  purchase  will  be  specifically  en- 
forced In  equity.  If  made  upon  sufBcient  and 
valuable  coiuideratlon.   **A  written  agree- 


ment to  convey  land  at  the  option  of  the 
proposed  vendee  within  a  given  time  and  at 
a  certain  price,  If  made  upon  a  sufflclent  con- 
sideration, with  full  knowledge  on  the  part 
of  the  person  extending  the  option  that  he 
Is  bound  and  the  other  Is  not.  Is  such  a  coo* 
tract  as.  though  lacking  mutuality  of  remedy* 
will  be  enforced  In  equity  at  the  instance  of 
the  proposed  vendee.  Where  the  party  hold- 
ing an  option  signifies  his  acceptance  within 
the  time  limited,  and  upon  the  terms  stated, 
the  obligation  of  the  contract  becomes  mu- 
tual, and  capable  of  enforcement  at  the  In- 
stance of  either  party."  Johnston  r.  Trippe, 
33  Fed.  580;  Watts  v.  KeHar.  56  Fed.  1; 
Waterman  v.  Waterman.  27  Fed.  827;  WIll- 
ard  V.  Tayloe.  8  Wall.  557;  Brown  v.  Slee. 
103  U.  S.  828;  Estes  v.  Furlong.  59  III  203; 
Perkins  v.  HadseU.  50  111.  216;  Hayes  v. 
O'Brien,  149  111.  403,  37  N.  E.  73;  Smlth'i 
Appeal,  69  Pa.  St  474;  Hough  wont  v.  Bol»- 
aubln.  18  N.  J.  Eq.  818;  Hawralty  r.  War- 
ren, Id.  124;  Schroeder  v.  Franklin,-  10  Nev. 
355.  In  Estes  v.  Furlong,  supra.  It  was  held 
that  a  unilateral  contract  as  an  option  to 
purchase,  will  not  be  regarded  as  Invalid; 
and  it  was  there  said:  "A  party  who  has 
not  signed  an  agreement  relating  to  land 
may  enforce  It  against  one  who  has  signed 
It  although  be  could  not  himself  have  beea 
compelled  to  execute  It"  A  nnllateral  con- 
tract of  this  kind,  In  which  one  party  con- 
fers an  option  upon  the  other,  is  In  reality 
a  conditional  agreement;  and  upon  the  hap- 
pening of  the  condition— that  la  to  say,  when 
the  option  given  is  declared,  or  the  election 
provided  for  Is  made — the  agreement  b» 
comes  absolute,  and  the  obligations  of  the 
parties  become  mutual.  Pom.  C(mt  |  109. 
We  are  of  the  opinion  that  the  case  at  bar 
does  not  come  within  the  class  of  cases  where 
lack  of  mutuality  will  prevent  the  enforce- 
ment of  the  contract  The  rule  requiring 
mutuality  has  no  application  to  an  option 
contract  like  the  one  here  under  considera- 
tion. There  Is  here  an  optional  sale  upon 
a  fair  consideration.  The  consideration  nam- 
ed In  the  written  agreement  is  one  dol- 
lar. As  the  parties  agree  to  sell  an  option 
to  buy  for  the  sum  of  one  dollar,  there  la 
no  reason,  why  such  an  express  consideration 
Is  not  an  adequate  one.  Waterman  v.  Wa- 
terman, supra.  Again,  when  the  option  was 
extended  to  May  1,  1806.  $50  was  paid  in 
cash  to  the  appellees  for  such  extension,  and 
was  received  by  the  appellees.  By  the  terms 
of  the  contract  the  $50  became  a  part  of 
the  purchase  money  when  the  vendee  In  the 
contract  exercised  his  election  to  buy.  When 
the  notice  was  given  of  such  election  on 
April  30,  1896,  the  Instrument  became  eo  in- 
stantl  a  contract  of  purchase,  mutually  bind- 
ing on  both  parties.  The  contract  was  also 
definite  In  its  terms  as  Vo  the  amount  to  be 
paid  for  the  land.  In  case  of  an  election  to 
purchn!<e  tinder  the  option  mentioned  In  the 
contract.  BemIs  or  his  assigns  were  to  pay 
for  the  83.81  exxea  |100  per  mere,— one-foustk 
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In  cash  npoh  the  delivery  of  tbe  deed,  and 
the  balance  on  or  before  five  years  after  the 
date  of  the  deed,  such  balance  being  secured 
by  mortgage  on  the  property.  We  see  no 
reason  why  the  sum  of  $50  was  not  an  ample 
consideration  for  the  right  of  the  option  to 
purchase  the  fann  at  the  agreed  price  per 
acre.  "Where  one  holding  a  buyer's  option 
makes  his  election  to  purchase,  and  tenders 
tbe  amount  agreed  to  according  to  the  terms 
of  the  contract,  it  Is  the  duty  of  the  seller 
to  accept  the  price,  and  execute  a  deed  to  tbe 
purchaser  for  the  property.  *  •  •  Such 
contracts,  are  perfectly  valid,  and  it  is  now 
well  settled  that  a  court  of  equity  may  de- 
cree  a  specific  pei^onoance  of  them."  Watts 
T,  Eellar.  supra.  The  covenant  in  the  pres- 
ent contract*  giving  an  option  to  purchase, 
was  in  the  nature  of  a  continuing  offer  to 
seO.  It  was  made  under  seal,  and  hence 
must  be  regarded  as  having  been  made  upon 
a  sufflclent  consideration.  When  the  offer 
to  sell  was  accepted  by  tbe  appellant  by  his 
notice  to  the  appellees,  the  contract  of  sale 
between  the  parties  was  completed;  and 
the  appellees  were  not  at  liberty  to  recede 
from  It  Our  conclusion  Is  that  the  l^lll  was 
not  demurrable  by  reason  of  tbe  optional 
feature  of  the  contract  sought  to  be  enforced. 

The  next  ground  niran  which  the  bill  Is 
claimed  to  be  demurrable  is  based  upon  the 
following  [troTision  in  the  contract,  to  wit: 
"On  receipt  of  seven  days*  notice  In  writing 
at  any  time  before  the  expiration  of  this 
option  of  the  election  of  said  Bemls  to  com- 
plete said  purchase,  the  undersigned  agree 
to  execute  a  warranty  deed  for  said  land, 
and  convey  thereby  a  clear  title  for  said 
land,  free  from  all  incumbrances  except  those 
above  stated."  Counsel  for  appellees  claim 
that  the  last  of  the  seven  days'  notice  shduld 
have  expired  on  April  30,  1896,  while  coun- 
sel for  appellant  contend  that  the  notice 
could  be  given  at  any  time  before  the  expira- 
tion of  the  year,  or  before  the  expiration 
of  the  last  day  of  the  year,  wiiicb  the  agree- 
ment had  to  run.  This  was  all  day  of  May 
1,.1896.  It  is  conceded  that  the  notice  of 
the- election  to  complete  the  purchase  waa 
not  given  untU  April  30,  1806.  In  interpret- 
ing contracts,  courts  will  look  to  the  entire 
instrument,  and  give  a  meaning  to  each 
clause  of  the  contract  Such  construction 
will  be  adopted,  if  possible,  as  will  render 
the  whole  contract  operative.  Hayes 
O'Brien,  supra.  Here,  Bemls,  his  representa- 
tives  or  assigns,  had  until  May  1,  188S,  to 
exercise  their  election  as  to  the  ■purchase  of 
the  property.  When  the  sum  of  f60  was 
paid,  the  option  was  ext^ded  until  May  1, 
1886.  After  the  extension,  Bemls  and  his 
representatives  or  assigns  had  the  whole 
period  up  to  May  1,  1606,  for  tbe  exercise  of 
the  election  provided  for.  Tbe  clause 
question  must  be  construed  with  reference 
to  tills  provision  of  the  contract,  which  ex- 
tended the  time  for  the  full  period,  expiring 
on  May  1,  1606.   If  the  vendee  In  the  con- 


tract was  obliged  to  give  the  notice  of  his 
election  seven  days  before  May  1,  1806,  tbm 
he  would  not  have  the  full  period,  expiring 
on  May  1,  1806,  for  the  exercise  of  his  op- 
tion, but  would  have  a  period  seven  days 
less  than  that  provided  for  In  the  earlier  part 
of  the  contract  Such  a  oonatructlcm  as  this 
would  make  the  separate  provlfdons  of  the 
contract  coutxadlctory  of  each  other.  Xtae 
provision  in  regard  to  the  seven-days  notice 
vres  evidently  Inserted  for  the  benefit  of  the 
appellees,  tbe  vendors  in  the  contract  Its 
object  was  to  give  the  vendors  notice  of  tbe 
buyer's  intention,  so  that  the  vendors  could 
have  time  to  pr^are  the  deed.  The  mean- 
ing of  the  disputed  clause  is  that  if,  at  any 
time  before  the  option  expired,  Bemls  should 
elect  to  complete  the  purchase,  the  appellees 
should  have  seven  days  after  the  receipt  of 
a  notice  in  writing  of  such  election  to  pre- 
pare and  execute  a  warranty  deed.  What- 
ever, l)efore  the  expiration  of  tbe  optfon, 
Bemls  elected  to  complete  the  purchase  of 
the  premises,  he  was  to  give  seven  days*  no- 
tice in  writing  to  the  appellees  of  his  elec- 
tion, and  such  notice  was  to  bear  date  on 
or  before  the  1st  day  of  May,  1806;  and  be- 
fore the  expiration  of  said  seven  days  appel- 
lees agreed  to  execute  a  warranty  deed.  It 
could  not  have  been  intended  that  Bemls  or 
the  ^pellant  should  give  the  notice  provided 
for  seven  days  before  the  expiration  of  the 
option.  Tbe  seven-days  notice  had  nothing 
to  do  with  the  option.  The  giving  of  a  no- 
tice was  the  method  of  exercising  the  option, 
and  the  day  of  giving  the  notice  was  tbe 
time  of  exercising  the  optloiL  A  conveyance 
was  necessary  only  In  the  event  that  the  op- 
tion to  purchase  was  ezerdsed  by  the  gran- 
tee. And  the  time  during  which  this  option 
could  be  exercised  was  to  last  until  May  1, 
1806.  To  so  construe  the  clause  In  question 
as  to  make  the  option  extend  only  until  April 
23  or  24,  1806,  would  be  directly  contrary  to 
the  express  language  of  the  contract  We  are 
therefore  of  the  opinion  that  the  bUl  was 
not  demurrable  tipon  the  ground  that  It  did 
hot  show  the  giving  of  the  notice  of  elec- 
tion to  purchase  seven  days  before  the  ex- 
piration of  the  period  during  which  the  ven- 
dee in  the  contract  bad  the  right  to  exercise 
his  option. 

It  is  said  that  a  specific  performance  of  the 
contract  should  not  be  enforced,  upon  the 
alleged  groimd  that  there  is  no  proper  de- 
scription of  the  premises.  The  premises  are 
thus  described  in  the  contract:  "Our  farm 
in  Le  Glalre's  reserve.  Bock  Island  county, 
and  consisting  of  eighty-three  and  s^/ion 
acres,  more  or  less."  A  deed  or  other  writ- 
ten contract  is  not  void  for  uncerblnty  in  a 
description  of  the  land  sold  or  conveyed,  if, 
from  the  words  employed,  the  description  can 
be  made  certain  by  extraneous  evidence  of 
physical  conditions,  measurements,  or  monu- 
ments referred  to  in  the  deed.  Hayes  t. 
O'Brien,  supra.  Tbe  word  "our"  indicates 
that  the  farm  referred  to  was  a  farm  owned 
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by  the  vendors  In  the  contract  The  balance 
of  the  description  showed  that  the  farm  was 
located  In  Le  Claire's  reserve  In  Rock  Island 
county.  It  can  be  shown  with  certainty 
what  lands  the  appellees  owned  within  the 
reserve  and  county  named.  The  maxim  Is, 
"Id  certum  est  quod  certum  reddl  potest." 
In  Khig  T.  Ruckman,  20  N.  J.  Bq.  316,  Ruck- 
man,  by  written  contract,  agreed  to  sell  King 
certain  tracts  of  land  in  Rockland  county, 
N.  Y.,  describing  them  as  all  the  lands  he 
owned  and  held  contracts  for  in  the  township 
of  Harrington;  and  the  court  there  held 
that  the  description  was  sufficiently  certain. 
Hamilton  v.  Harvey,  121  111.  469,  18  N.  E. 
210.  It  is  said,  however,  that  the  name  of 
the  state  la  which  the  land  is  located  is  not 
given  In  the  description,  and  that  for  this 
reason  the  description  is  indefinite.  The  last 
dause  of  the  contract  provides  for  a  waiver 
and  release  of  "all  right  of  homestead  in 
said  property  reserved  to  ns  by  laws  of  the 
state  of  Illinois."  We  thhik  that  this  refer- 
ence to  the  state  of  Illinois  Is  a  sufficient  In- 
dication of  the  fact  that  Rock  Island  county, 
where  the  land  was  located,  was  In  the  state 
of  Illinois.  We  do  not  regard  the  bill  as 
subject '  to  demurrer  on  account  of  any  In- 
deflniteness  In  the  description  of  the  prem- 
ises referred  to  in  the  contract  The  decree 
of  the  circuit  court  dismissing  the  bill  Is  re- 
versed, and  the  cause  is  remanded  to  the 
circuit  court  for  further  proceedings  In  ac- 
cordance with  the  views  expressed  herein. 
Reversed  and  remanded. 


(a*  lit  486) 

BBOOND  NAT.  BANK  OF  MONMOUTH  v. 
GILBERT. 
(Supreme  Court  of  Illinois.    Oct.  24,  1898.) 

Fbaddulbnt  CoNVBrAKCSS— Bvidkncb— Chattbl 
hortoaobs— fossbbsioh— bxbotmos— 
Shebiffb— Liability. 

1.  The  fact  that  a  frrantee  of  a  bill  of  sale 
of  hotel  furniture  ia  the  father  of  one  of  the 
grantors,  and  that  the  manager  of  the  hotel 
continued  in  possession  after  the  Mil  was  ex- 
ecuted, .does  not  conclusively  show  that  the 
sale  was  fraudulent  as  againat  creditors. 

2.  A  creditor  accepting  a  mortgage  from  his 
debtor  as  a  substitute  for  a  bill  of  sale  pre- 
vionsly  given  to.  secure  the  debt,  and  under 
which  he  liad  possession,  is  estopped  to  assert, 
as  against  other  creditors,  that  his  possession 
continued  unde^  the  mortgage,  which  recites 
that  the  mortgagor  is  possessed  of  the  proper- 
ty. 

3.  A  levy  may  be  made  on  mortgaged  chat- 
tels in  the  mortgagor's  posiaesaion. 

4.  The  burden  is  on  an  officer  sued  for  re- 
fusing to  levy  on  chattels  in  the  debtor's  pos- 
session to  show  that  they  were  not  subject  to 
levy. 

Appeal  from  appellate  court,  Slrst  district 
Action  by  tbe  Second  National  Bank  of 
Monmouth,  HI.,  against  James  H.  Gilbert. 
From  a  Judgment  of  the  appellate  court  {70 
IIL  App.  251)  affirming  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Reversed. 

This  is  an  action  on  the  case,  brought  by 
the  appellant  against  tbe  appellee,  sherUt  of 


Cook  countr,  charging  that  the  appellee  un- 
lawfully refused  to  levy  a  writ  of  execution 
issued  out  of  the  office  of  the  clerk  of  the  su- 
perior court  of  Cook  comity  In  favor  of  ap- 
pellant and  charging  that  the  appellee,  as 
such  sheriff,  made  a  false  return  of  "No 
property  found"  upon  such  execution.  The 
appellee  filed  tbe  plea  of  the  g^eral  Issue. 
The  cause  was  submitted  to  the  court  for 
trial,  by  agreement,  without  a  Jury,  and  a 
finding  was  made  against  the  appellant  and 
in  favor  of  the  appellee,  and  a  Judgment  for 
costs  was  rendered  against  the  appellant 
To  reverse  this  Judgment  an  appeal  was 
taken  to  the  appellate  court,  where  the  Judg- 
ment of  the  circuit  court  was  affirmed.  Tbe 
present  appeal  Is  from  such  Judgment  of 
affirmance. 

On  November  9.  1893,  the  appellant  bank 
recovered  a  Judgment  for  $2,460.85  In  tbe 
superior  court  of  Cook  county  against  Fred- 
erick S.  Eames.  Execution  was  issued  upon 
this  Judgment  on  November  10,  1893,  and 
on  the  next  day  was  delivered  to  the  appel- 
lee, then  sheriff  of  said  county.  Tbia  execu- 
tion was  returned  "No  property  found,  and 
no  part  satisfied,"  on  February  8, 1894.  Tbe 
Judgment  has  never  been  paid.  In  March 
or  April,  1883,  Frederick  S.  Eames  and  one 
William  J.  Tewksbury  were  Interested,  as 
partners,  in  the  Savoy  Hotel,  In  Chicago. 
They  owned  the  furniture,  fixtures,  and  oth- 
er personal  property  in  the  hotel,  which  were 
worth  about  $16,000,  and  operated  the  hotel 
as  such  through  a  manager,  named  Hanna. 
In  October,  1893,  shortly  before  the  Judg- 
ment above  mentioned  was  rendered,  Tewks- 
bury and  Eames  executed  a  bill  of  sale  of 
the  personal  property  In  the  hotel  to  Henry 
F.  Eames,  the  father  of  Frederick  S.  Eames, 
and  the  president  of  the  Commercial  Nation- 
al Bank  of  Chicago.  When  the  execution 
aforesaid  came  to  the  hands  ot  tbe  sheriff, 
Hanna,  manager  of  the  hotel,  claimed  to 
be  in  possession  thereof  under  Henry  F. 
Eames,  and,  when  the  sheriff  went  to  the 
hotel  with  the  execution,  Hanna  made  such 
claim  to  tbe  sheriff,  and  exhibited  to  him  the 
bill  of  sale.  On  December  5,  1893,  while 
the  esecuti<m  was  stllJ  In  the  hands  of  the 
sheriff,  Frederick  S.  Eames  and  William  J. 
Tewksbury  executed  a  chattel  mortgage  to 
one  Earl  W.  Spencer,  as  trustee,  to  secure 
an  indebtedness  claimed  to  exist  from 
Tewksbury  and  Frederick  8.  Eames  to  Hen- 
ry F.  Eames.  This  chattel  mortgage  was  ae* 
knowledged  before  a  justice  of  the  peace  In 
Cook  county  by  Tewksbury  and  Frederick 
S.  Eames,  and  entered  In  bis  docket  on  De- 
cember, 5,  18^,  and  was  filed  for  record  in 
the  recorder's  office  of  Cook  county  on  De- 
cember 20, 1S8S.  The  Indebtedness  to  Henry 
F.  Eames  is  stated  to  have  been  on  account 
of  moneys  advanced  by  him  to  bis  son  and 
Tewksbury  for  the  purpose  of  buying  fur- 
niture, and  otherwise  fixing  up  the  hotel. 
The  chattel  mortgage  recites  that  It  is  given 
to  secure  an  Indebtedness  of  f  li^OOO,   It  con- 
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tains  the  fi^owlng  proTl8l<Hi,  after  describ- 
ing tbe  furniture  and  fixtures  and  other  per- 
sonal property  in  the  hotel:  "And  the  mort- 
gagors herein,  tor.  themaelves  and  their 
heirs,  executors,  and  administrators,  do  here* 
by  covenant  to  and  nith  said  mortgagee  and 
his  successors  and  assigns  that  said  mort- 
f^Lgon  are  lawfully  possessed  of  tbe  said 
goods  and  diattels  u  of  their  own  property; 
that  the  same  are  free  from  all  incumbran- 
ces.** Henry  F.  Eames  obtained  this  chat- 
tel mortgage  from  his  son  and  Tewksbury 
upon  the  recommendation  of  his  attorney, 
and  upon  ttie  statement  of  lucb  attorney 
that  *nt  would  be  safer  If  he  took  a  chattel 
mortgage,  and  put  It  on  record,  tbah  to  keep 
Ebuma  In  there  under  the  bill  of  sole."  The 
sheriff  demanded  of  the  appellant,  the  plain- 
tiff In  the  Judgment;  an  Indemnl^ng  Ixmd, 
and  refused,  to  make  a  lery  unless  such  bond 
was  furnished.  On  January  9,  ISM,  an  In- 
demnifying bond  was  left  with  the  sheriff, 
but  the  sfaerlfT.  not  b^ng  satisfied  with  the 
bond,  never  made  a  levy.  Prior  thereto,  to 
wit,  on  Z>ecember  28;  1898,  appellants  at- 
torney paid  a  certain  amount  of  fees  to  the 
sheriff,  and  stated  to  him  that  Frederick  S. 
Bam«s,  defendant  In  tbe  execution,  had 
property  at  the  Savoy  Hotel.  Tbe  app^ant 
^plaintiff  beloi^  submitted  to  tbe  court  to 
be  held  as  law,  tbe  following  proposition, 
numbered  7:  "If  the  defendant  In  the  exe- 
cution had  an  equitable  Interest  In  sntDt^t 
property  In  Cook  county  to  satisfy  tbe  exe- 
cution at  and  after  the  time  tbe  bond  was 
delivered  to  the  sheriff  or  his  deputy.  It  was 
the  duty  of  the  sheriff  to  levy  the  same  upon 
such  equitable  Interest"  Tbe  court  refused 
to  hold  such  iwoposltion  as  law,  but  modified 
tbe  same  by  adding  thereto  tbe  following 
words:  **But  sheriff  need  not  levy  on  the 
personal  property  which  had  a  prior  mort- 
gage lien  on  It"  After  sfr  modifying  the 
proposition  numbered  7,  the  court  held  It 
as  the  law  In  the  decision  of  the  case.  The 
appellant  9IB0  submitted  to  the  court  to  be 
held  as  the  law  governing  the  decision  of 
the  case,  the  fallowing  proposition,  nnm- 
bered  8:  **Henr7  F.  Eomes,  by  causing  to 
be  executed  the  chattel  mortgage  dated  on 
the  6tb  day  of  December,  1S08,  was  estop- 
ped to  deny  that  tbe  property  therein  was 
on  that  date,  and  before  the  execution  of 
said  mortgage,  the  property  of  the  mort- 
gagors therein  named."  Tbe  court  refused 
to  hold  this  proposition,  as  asked,  as  the 
law,  but  modiHed  the  same  by  adding  there- 
to the  following  Trords:  "But  be  was  not 
estopped  to  show  that  he  bad  a  prior  mort- 
gage on  the  same,  which  was  evidenced  by 
the  bill  of  sale."  After  thus  modifying  tbe 
eighth  proposition,  the  court  held  It  to  be 
the  law  In  the  decision  of  the  case.  There- 
upon tbe  court  of  Its  own  motion,  held  the 
following  proposition,  numbered  15,  as  the 
law  governing  the  decision  of  the  case,  to 
wit:  "The  court  holds  that  the  bill  of  sale 
was.  In  fact  a  mortgage,  and  that  there 


was  a  d^very  under  tbe  bill  of  sale  to  Hr. 
Hanna  for  Henry  F.  Barnes,  which  gave  Hen- 
ry F.  Barnes  a  Uen  prior  to  the  execution  In 
fhvor  of  the  pUdntiff." 

-Remy  ft  Mann,  fear  appellant   B.  B.  BIIsb, 
for  appellee. 

MA6BUDEB,  J.  (after  stating  tbe  facbt).  ■ 
The  ground  upon  which  the  trial  court  found 
for  the  appellee  in  this  case  is  stated  bi 
proposition  Na  16,  held  by  tbe  court  of  its 
own  motion  to  be  the  law  In  the  decl^n 
of  the  caea  That  proposition,  considered  ta 
connection  with  propositions  ttumb«%d  7  and 
8,  as  modified  and  held  to  be  the  law  by  the 
court  b^w,  was  erronebna  It  Is  not  claim- 
ed that  the  bin  of  sale,  which  Is  alleged  to 
have  itwa  encuted  by  Tewksbury  and  Fred- 
erick 8.  Bames  to  Henry  F.  Bames  In  the  lat- 
ter part  of  October,  1898,  was  an  absolute 
transfer  of  tbe  titie  to  tbe  personal  property 
In  the  boteL  Such  bin  of  sale  li  conceded 
to  have  been  merely  a  security  for  tbe  indebt- 
ednesi  aUeged  to  have  existed  in  favor  of 
Henry  F.  Bames  from  Tewksbury  and  Fred-  • 
erlck  8.  Barnes.  Of  course,  the  blU  of  sale, 
not  having  been  acknowledged  ta  recorded 
In  accordance  "with  the  reaulrementa  of  the 
chattel  mortgage  act  was  not  vaUd,  as 
against  creditors  and  third  persons,  unless 
the  mortgagee,  Henry  F.  Bames;  vras  in  pos- 
session of  the  property.  It  is  dahned  that 
Henry  F.  Etoes  was  In  possession  through 
tbe  manager  of  the  hot^  Hanna.  The  proof 
shows  conclusively  that  Hanna  was  manager 
of  the  hotel  for  Tewksbury  and  Frederick  S.  . 
Eomes  before  the  execution  ot  the  bUl  of  sal% 
and  continued  to  act  as  manager  thereafter. 
The  proof  also  shows  that  Hanna  made  re- 
ports to  Tewksbury  and  Frederick  S.  Barnes, 
as  weU  as  to  Henry  F.  Bames,  after  tbe  ex- 
ecution of  the  bill  of  sale,  and  that  he  oper- 
ated the  hotel  for  the  grantors  In  tbe  bUl  of 
sale  after  its  execution,  as  be  had  done  there- 
tofore. The  grantee  In  the  blU  of  sale  was 
tiie  father  of  Frederick  8.  Bames,  tbe  Judg- 
moit  debtor,  and  one  of  tbe  grantors  to  the 
bin  of  sale.  When  the  known  and  previously 
recognized  agent  of  an  aUeged  vendor  re- 
mains in  possession  of  personal  pn^erty, 
the  appearance  to  tbe  world  Is  the  same  as 
though  the  vendor  himself  remained  in  pos- 
session, unless  there  are  substantial  and  visi- 
ble signs  of  a  change  of  titie.  The  change  In 
the  character  of  the  poowaslon  should  be  In- 
dicated by  such  outward,  open,  actual,  and 
visible  signs  as  can  be  seen  and  known  to 
the  public,  or  persons  deaUng  with  the  prap- 
erty.  Martin  v.  Duncan,  156  ID.  274,  41  N. 
E.  43;  Brunswick  v,  McClay,  7  Keb.  137; 
Doyle  V.  Stevens,  4  Mich.  87;  Porter  v. 
Pannley.  52  N,  T.  185.  Where  parties  to 
such  a'  transfer  are  near  relations,  clearer 
and  more  convincing  proof  Is  required  of  the 
good  faith  of  the  transaction  than  when 
they  are  strangers.  Uartin  v.  Duncan,  su- 
pra.  Notwithstanding  tbe  fact  that  the  same 
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manager  who  had  operated  the  hotel  for  the 
granton  In  the  bill  ot  sale  stfll  contlnned  to 
muiage  It  after  the  execution  of  Hie  hin  of 
sala  and  notwithBtandtng  the  relationship 
which  existed  between  one  of  the  grantors 
in  the  bai  of  sale  and  the  grantee,  the  trial 
court  found  that  there  was  an  actual  dellv- 
.  wy  under  the  blU  of  sale  to  Hanna  for  Henry 
F.  Eames.  We  would  hot  be  disposed  to 
disturb  this  finding  of  fact  the  trial  cdnrt, 
If  the  propositions  held  as  law  were  correct 
The  apparent  want  of  change  In  the  charac- 
ter of  the  possession  after  the  execution  of 
the  bill  of  sale,  and  the  near  relationship  ex- 
isting between  one  of  the  grantors  therein 
and  the  grantee,  are  strong  circumstances 
tending  to  throw  suspicion  upon  the  bona 
fides  of  the  transfer.  Still,  the  force  of  these 
circumstances  may  be  overcome,  -when  the 
proof  Is  sufficient  to  show  good  faith  and  an 
actual  change  of  posseulon.  tt  may  be  as- 
aumed,  therefore,  that  the  finding  of  the  trial 
court  as  to  a  change  of  the  possesion  was 
Justified  by  the  evidence.  If  tttere  was  an 
actual  and  bona  fide  change  of  possesaion, 
80  tbat,  after  the  execution  of  the  bill  of  sale. 
Henry  F.  Bames  was  In  the  possession  of  the 
TfTOverty  in  the  hotel,  then  there  Is  presented 
the  case  of  a  mortgagee  of  personal  property, 
who  la  In  actual  possessiim  of  the  same. 
Where  the  possession  of  personal  property  is 
transferred  from  the  mortgagor  in  a  chattel 
mortgage  to  the  mortgagee  tboeln  btfore  the 
rights  of  creditors  actually  Intervene,  the 
mor^gee  will  bold  the  property,  a^  a  levy 
cannot  be  made  thereon.  Bfartln  v.  Duncan, 
supra;  Bead  v.  Wilson,  22  HI.  376;  Brown  v. 
Riley;  Id.  46;  Frank  t.  Miner,  50  IlL  444. 
So  long  as  Bames  was  In  possession  of  the 
property  as  mortgagee  under  the  blU  of  sale, 
the  appellant  could  not  insist  upon  a  levy 
being  made  by  the  sheriff  under  the  okcu- 
tlon  Issued  upon  its  Judgment  While,  there* 
fore,  the  bill  of  sale  was  In  force,  and  the 
IMMsesslon  of  tbe  grantee  therein  continued 
under  it  the  statement  In  proposition  No.  16, 
as  held  by  the  court,  was  correct  But  the 
proof  shows  that  on  December  6, 1893,  while 
the  execution  of  appellant  was  jet  alive,  the 
grantee  in  the  bill  of  sale,  who  was.  In  fact 
a  mere  mortgagee,  accepted  from  Frederl<^ 
S.  Barnes  and  his  partner,  Tewksbury.  a 
chattel  mortgage  upon  the  property  in  the 
hotel.  This  chattel  mortgage  was  duly  ac- 
knowle<I;;ed,  and  entered  upon  the  docket  of 
the  justice  of  the  peace  who  took  the  ac- 
knowledgment and  was  recorded  In  the  re- 
corder's office  on  December  20,  1893.  After 
this  day.  to  wit,  on  December  23.  1893,  the 
Attorney  of  the  appellant  stated  to  the  sheriff 
that  the  Judgment  debtor,  Frederick  S. 
Karnes,  owned  property  In  the  hotel  subject 
to  levy.  We  are  of  the  opinion  that  it  was 
then  the  duty  of  the  Bherlff  to  levy  upon  the 
property  subject  to  the  chattel  mortgage.  Al- 
thongh  property  embraced  In  a  chattel  mort- 
gage cannot  be  levied  upon  while  the  mort- 
gagee Is  In  possession,  yet  It  can  be  levied 


upon  where  the  mortgagor  Is  In  poasesdoa, 
and  the  mortgage  given  him  Is  encuted 
In  accordance  with  the  statute.  Where  a 
mortgagee  of  chattels  Is  In  posseatfon,  aftw 
condition  brokrai,  before  the  rights  of  credit- 
ors have  attached,  his  title  to  the  chattels  be- 
comes absolute  at  law.  Whlttonore  v.  Fish- 
er, 132  111.  24S,  24  N.  B.  686.  But  hen  the 
mortgagee,  Henry  F.  Barney  changed  his  afr 
tltnde  and  possession.  The  mortage  accept- 
ed by  him,  which  was  enonted  on  Decem- 
ber 6,  1888,  contained  a  statement  that  the 
mortgagors  were  in  possession  of  the  proper- 
ty, and  that  they  wrae  lawfully  possessed 
thereof  "as  of  their  own  propraty.**  After 
accepting  such  a  mortgage,  Etenry  F.  Eames 
was  estopped  from  denying  the  truth  of  t3ie 
statements  ttioreln  contained.  It  is  wdl  set- 
tled in  this  state  fbat,  when  a  chattel  mort- 
gage Is  properly  acknowledged  and  recorded, 
a  third  person,  who  is  a  creditor  ot  the  mort- 
gagor, may  levy  an  attachmmt  or  execntlon 
upon  the  property  in  the  possesion  of  the 
mor^gor.  Barchard  v.  Eohn,  167  IIL  679, 
41  N.  B.  002;  Beach  Derby.  19  TO.  617; 
Pike  V.  Golvin,  67  III  227;  Durfee  v.  Ocln- 
neU,  69  UL  871;  Dnnlap  t.  Bpler.  88  IIL 
82;  Gaar  v.  Hurd,  92  III  816;  Bhnmons  v. 
Jenkins,  76  UL  470;  SpaoUUng  v.  Hosier, 
67  UL  148. 

It  follows  from  what  has  been  said  that 
the  modifications  which  the  trial  court  made 
of  propositions  numbered  7  and  8  were  erro- 
neous under  the  circumstances  of  tills  case. 
The  modification  mode  of  proposition  num- 
bered 7  asserts  that  the  shoitt  need  not  levy 
on  perscmal  property  which  had  a  prior  mort- 
gage on  It  This  was  not  a  correct  statement 
of  the  law  as  to  the  property  in  the  hotel 
after  the  execution  of  the  chattel  mortgage 
on  December  6,  1888,  and  Its  record  <m  !>•• 
cember  20, 1893.  The  she^  could  have  lev- 
led  and  should  have  levied  upon  the  property 
in  the  hotel,  when  requested  to  do  8o  on  De> 
cember  28, 18B8,  because,  at  that  date,  Fred- 
erlck  S.  Bames  owned  one-half  of  the  furni- 
ture, subject  to  ttie  chattel  mortgage  execu^ 
ed  to  his  father.  '  This  vras  true,  even  If  the 
turning  over  of  the  possession  of  the  prop«ty 
by  Henry  F.  Bames  to  his  son  and  Tewks- 
bury  did  not  have  Hie  effect  of  lettittg  In  the 
Hen  of  appellants  Judgment  ahead  of  the 
chattel  mortgage  executed  upon  Decomber  6, 
1893.  Blatchford  v.  Boyden,  122  BL  657,  13 
N.  B.  801.  The  modification  made  by  the 
court  of  proposition  numbered  8,  as  originally 
asked,  was  erroneous,  because  the  execution 
of  the  chattel  mor^ge  upon  December  6, 
1883,  superseded  the  bill  of  sale,  and  opoat- 
ed  as  an  abandonment  of  the  possesaion  held 
thereunder  by  Henry  F.  Blames,  If  there  had 
been  any  such  possession.  It  makes  no  dif- 
ference that  the  Judgment  debtor,  Frederick 
S.  Eames,  did  not  come  into  the  possession 
of  the  property,  as  owner,  until  after  the 
mortgage  of  December  5,  1893,  had  been  ex- 
ecuted and  recorded.  This  is  true,  because 
he  obtoined  such  possession  as  owner  dorlng 
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tbe  life  ot  the  execution.  Tbe  law  Is  that 
the  Uen  of  a  Jodgment  In  flie  hands  of  a 
proper  offlcw  attaches  to'  all  property  which 
the  debtor  owns,  or  which  he  may  acqtilre 
duriny  the  life  of  the  execution.  The  Uen 
attaches  to  property  acquired  1^  the  Judg- 
ment debtor  at  any  time  while  the  execution 
is  In  force.  Blatchford  t.  Boyden,  supra; 
1  Freem.  Ex'na,  |  197;  Shafner  t.  GUmore. 
8  W^tts  &  S.  488.  A  sheriff  faUIng  to  levy 
on  personal  property  In  the  possession  of  the 
Judgment  debtor  can  only  discbarge  himself 
from  liability  by  showing  that  the  property 
was  not  subject  to  lery,  and  the  burden  of 
proof  is  upon  the  officer.  Where  he  neglects 
to  levy  upon  personal  proporly  In  possesion 
of  the  defendant,  he  must  either  show  that 
the  property  was  exempt  from  execution,  or 
must  establish  such  facts  as  Justify  his  fail- 
ure to  make  the  levy.  Bonnell  r.  Bowman, 
53  BL  460;  People  v.  Palmer,  46  lU.  39S; 
DuQlap  T.  Berry,  4  Scam.  327;  1  Freem. 
Ex'ns,  H  107,  aoO:  2  Freem.  Ex'ns.  i  232. 

There  is  mucb  discussion  In  the  briefs  of 
counsel  upon  the  questions  whether  the  cir- 
cumstances Justified  the  sheriff  In  demanding 
an  indemnifying  bond  as  a  condition  pre- 
cedent to  making  a  levy,  and  whether,  If  he 
was  Justified  In  calling  for  such  a  bond,  the 
bond  presented  to  him  was  such  a  sufficient 
seeuzity  as  the  statute  requlrea  Bev.  St 
c.  rr,  I  43;  2  Starr  &  C.  Ann.  St  p.  1408. 
But  we  do  not  deem  It  necessary  to  discuss, 
or  pass  any  opinion  upon,  these  questions,  as 
the  court  below  based  Its  finding  In  favor 
of  the  appellee  solely  n^wn  the  theory  that 
after  the  mortgage  of  December  6,  1803,  was 
executed,  tbe  previous  bill  of  sale  was  still 
in  force,  and  the  grantee  therein  was  stlU  In 
possession  of  the  property  as  mortgagee.  For 
the  reasons  above  stated,  the  Judgments  of 
the  appellate  ^court  and  of  the  circuit  court 
are  reversed,  'and  the  cause  Is  remanded  to 
the  circuit  court  Ueversed  and  remanded. 


(176  111.  «31) 

PEORIA  GRAPE-SUGAR  00.  t.  TURNEHT 
et  al. 

(Supreme  Court  of  Illinois.   Oct.  24,  1898.) 
Bales— Wakr  A  STT— In  9TRCCTIOX8— Pi  thbkt — 
Rbtibw— FiMDiHes  or  Faot. 

1.  A  finding  by  tbe  appellate  court  on  the 
qneetioik  of  fact  whether  there  had  been  a 
breach  of  warranty  is  conclusive. 

2.  A  finding  by  the  appellate  court  on  the 

auestion  of  fact  wtiether  goods  delivered  were 
le  kind  contracted  for  im  conclusiTe. 

3.  Whether  there  has  been  an  nnreasonable 
delay  in  paying  for  goods  purchased  is  for  the 
Jury. 

4.  Where  a  contract  for  the  sale  of  goods 
does  not  express  a  warranty,  none  will  be  Im- 
plied. 

5.  Where  a  charge  that  there  was  no  war^ 
rantr  of  the  sooda  sold  is  modified  by  acother 
eharee  that  if  the  sale  was  based  on  goods 
previously  furnished,  thej  sliould  be  equal  in 
qnalitv  to  those  previously  furnished,  the  in- 
structions as  to  implied  warranty  are  snftlciont. 

6.  Where  coal  Is  purchased  as  *'Reed  City 
lump  coa^"  there  ia  no  implied  warranty  aa  to 
i|oaiity. 


Appeal  from  tyipdlate  court,  Second  dis- 
trict 

Action  by  Henry  D.  Turney  and  others 
against  the  Peoria  Grape-Sugar  Company  to 
recover  the  purchase  price  of  coal  sold  to  de- 
fendant From  a  Judgment  of  the  appeUate 
court  (70  111.  App.  587)  affirming  a  Judgment 
for  plaintiffs,  the  defendant  appoUs.  Af- 
firmed. 

Page,  Wead  A  Ross,  fbr  appellant  Bun- 
nells  &  Burry,  for  appellees. 

PHILLIPS,  3.  The  appellant  purchased 
coal,  under  verbal  contracts,  from  appellees, 
durUig  the  months  of  December,  1893,  and 
January,  1894,  which  was  supplied  from  the 
Beed  City  coal  mines.  On  February  1, 1891, 
the  parties  entered  into  a  written  contract, 
by  which  appellees  were  to  furnish  ai^ellant 
Its  entire  requirement  of  coal,  which  was 
from  four  to  eight  cars  pei  day,  for  one  year 
from  date,  at  a  price  fixed  in  the  contract 
Two  kinds  of  coal  were  to  be  flemished,  via. 
Reed  City  lump  coal,  and  mixed  nut,  pea,  and 
slack  made  from  the  lump  so  taken.  Pay- 
ments were  to  be  made  for  the  coal  on  or 
before  the  20th  of  the  month  next  following 
shipment  Coal  was  supplied  under  both  the 
verbal  and  written  contracts,  which  was,  not 
paid  for.  Appellees  then  brought  suit,  and 
recovered  Judgment 

The  defense  interposed  was  made  under  the 
general  Isaue  and  notice  of  set-off.  The  main 
defense  was,  as  stated  by  appellant's  counsel, 
that  tbe  coal  delivered  was  sold  under  an 
express  warranty  as  to  Its  steam-producing 
qualities,  of  which  there  was  a  breach,  with 
resultant  damages,  which,  it  is  complained, 
were  not  allowed.  This  detense  raised  a 
question  of  fact  which  was  passed  on  by 
the  Jury,  affirmed  by  the  appellate  court,  and 
is  conclusive  here. 

But  It  is  said  that  court  mlscimceived  the 
BCf^e  of  appellant's  contention  with  regard  to 
tbe  grounds  relied  on  for  reversal,  which.  It 
is  said,  were  "that  the  coat  delivered  was 
not  In  fact  Reed  City  lump  coal,  nor  mixed 
nut  pea,  and  slack  made  therefrom,  as  pro- 
vided in  the  contract,  but  was  an  Inferior 
grade  of  coal,"  for  which  no  proper  allow- 
ance was  niad&  Whether  the  coal  delivered 
was  In  fact  the  kind  of  coal  contracted  for 
was  a  matter  of  fact,  necessarily  passed  upon 
by  the  two  courts  that  have  considered  thlp 
case,  which  is  conclusive.  The  facts  having 
been  determined  against  appellant,  made  it 
liable  to  pay  for  the  coal  without  unreason- 
able or  vexatious  d^ay.  Whether  there  was 
such  delay  waa  properly  submitted  to  the 
Jury  as  a  fact 

Complaint  Is  also  made  of  Instructions  X 
and  2,  which  told  the  Jury  there  was  no  war> 
ranty  of  the  coal  to  be  furnished  under  the 
contract  of  February  1,  1894.  The  contract 
Itself  does  not  express  a  warranty  of  the 
coal.  In  which  case  none  Is  implied.  BenJ. 
Sales  (3d  Ed.)  I  621;  De  Witt  v.  Berry,  184 
r.  &  306,  10  Sup.  Ct  63a  But  the  court 
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did  expressly  modify  those  Instructions  by 
reference  therein  to  another  Instruction, 
which  in  effect  told  the  jury  that,  if  the  sale 
of  February  1st  was  based  on  coal  that  bad 
been  furnished  prior  thereto,  then  It  should 
be  equal  in  character  and  grade  to  that  before 
furnished,  and,  If  It  was  not,  then  damages 
should  be  allowed,  etc.  This  was  all  the 
api>ellant  could  fairly  ask,  and  the  reference 
to  such  modifying  instruction  was  so  plain 
that  the  jury  could  not  hare  been  misled. 

It  Is  also  urged  the  words  "Reed  City  lump 
coal,"  in  the  contract,  raised  an  implied  war- 
ranty of  the  quality  of  the  coal,  independent- 
ly of  the  kind  of  coal  before  furnished. 
Those  words  designated  a  certain  kind  of 
coal  known  In  commercial  trade,  and  with 
which  appellant  was  familiar,  as  It  had  used 
It  prior  thereto.  Therefore,  It  having  con- 
tracted for  that  kind  of  coal.  If  It  received 
what  It  bad  contracted  for,  there  was  no  Im- 
plied warranty.  The  common  law  Is  tersely 
stated  In  the  English  "Sale  of  Goods  Act," 
under  rule  14,  "that,  in  the  case  of  a  con- 
tract for  the  sale  of  a  specific  article  under 
Its  patent  or  other  trade-name,  there  Is  no 
Implied  contract  as  to  Its  fitness  for  any  par- 
ticular purpose,"  for  the  reason,  as  stated 
fn  the  authorities,  that  "an  undertaking  as  to 
fitness  Is  not  implied  where  the  buyer  gets 
what  he  bargained  for."  1  Pars.  Oonit  (7th 
Ed.)  686,  &87;  Gossler  v.  Refinery,  108  Mass. 
831;  Iron  Co.  v.  Groves,  68  Pa.  St.  1^9; 
Mason  v.  Chappell.  15  Grat  572;  Benj.  Sales, 
rule  18,  p.  47,  which  contains  the  Englisli 
"Sale  of  Goods  Act,"  the  same  being  declara- 
tory of  the  common  law. 

The  criticism  of  instruction  No.  1,  that  It 
Ignored  the  obligation  of  appellees  to  furnish 
"lump  coal,"  Is  hypercritical.  The  contract 
called  for  Reed  City  coal  of  two  different 
kinds,— lump,  and  mixed  nut,  pea.  and  slack 
made  from  lump  taken  by  appellant  The 
Instruction  necessarily  covered  both  kinds 
of  c<^  mentioned  In  the  contract,  and  not 
one  to  the  exclnslon  of  the  other. 

The  criticism  of  the  second  Instruction, 
that  It  assumed  the  coal  mentioned  in  the 
invoice  was  mined  at  Reed  City,  is  not  sound. 
It  left  th«  fact  to  be  found  by  tiie  Jury  that 
such  coal  was  mined  at  Reed  City.  The  In- 
struction might  have  been  differently  ar- 
ranged, but  that  iB  the  necessary  purport  of 
the  language  used. 

There  are  some  other  objections  urged  as 
reason»  for  the  reversal  of  the  judgment,  but 
they  are  not  deemed  to  t>e  well  taken.  The 
Judgment  Is  affirmed.   Judgment  affirmed. 


(175  111.  S67) 

PATSOX  T.  PEOPLE  ex  rel.  PARSONS, 
Treasurer,  et  aL 

(Supreme  Court  of  lilinois.   Oct.  24,  1898.) 

Draihaoi.  Districts  —  Ohoanizatiox —  Assbss- 

KBKTS— JUKIBDICTIOM— Com  PB  Nfl  ATIOK. 

1.  On  application  for  judgnieot  on  a  delin- 
"qnent  special  assesameat  of  a  drainage  district 


agninst  land  of  a  nonresident  any  power  to 
make  the  assessment  being  derived  from  a 
proceeding^  to  organize  the  district  under  a  stat- 
ute requiring  mailing  of  notices  to  nonresident 
owners  (Drainage  Act,  S  3),  it  may  be  shown 
that  the  owner  of  the  land  was  a  nonresident, 
and  received  no  notice,  and  that  therefore,  the 
court,  had  no  jurisdiction  to  Include  the  land  In 
the  district  or  confirm  the  assessments. 

2.  The  fact  that  a  nonresident  landowner 
ceived  no  notice  of  proceeding  to  organize 
drainage  district  as  required  by  Drainage  A 
i  3,  may  be  shown  by  the  fact  that  his  na 
did  not  appear  in  the  affidavit  accompany! 
it  and  that  the  certificate  of  the  clerk  as 
mailing  notices  showed  that  he  sent  noti< 
only  to  those  whose  names  there  appeared. 

3.  Under  Drainage  Act  i  5,  providing  th 
if  the  court  shall  find  that  the  petition  for 
ganlzation  of  a  district  baa  not  been  signed 
a  majority  of  the  landowners,  it  shall  dism 
the  petition,  but  that  it  it  shall  find  that 
has  beea  so  signed,  it  shall  so  find,  and,  if 
shall  app(>ar  to  it  that  the  drain  is  necessary, 
shall  BO  hnd,  and  appoint  commissionerB,  su 
facts  must  be  proved  and  entered  of  record 
give  the  court  jurisdiction  to  appoint  the  co: 
misaioners. 

4.  Though  the  section  of  the  constitution  a 
thorizing  construction  of  drains  across  the  lai 
of  others  is  silent  on  the  subject  of  compens 
tiOQ,  it  is  required  in  case  of  drainage  districi 
by  Const,  art.  2,  {  13,  prohibiting  the  taking 
private  property  tor  public  use  without  jn 
compensation. 

Appeal  from  Livingston  county  court; 
Charles  M.  Barickman,  Judge. 

Application  by  J.  B.  Parsons,  treasurer  and 
ex  officio  collector  of  the  county  of  Livings- 
ton, and  the  Oliver  and  Corn  Grove  drainage 
district  for  Judgment  for  a  delinquent  special 
assessment  against  lands  of  Lewis  E.  Payson. 
Objections  of  said  Payson  wao  overruled, 
and  jui^nient  entered  agahist  the  land,  from 
which  he  appeals.  Reversed. 

N.  J.  PiUsbury,  for  i^pellant  A.  a  Nor- 
ton, for  appelleea. 

PHILLIPS,  J.  Notice  of  application  for 
Jn^;ment  against  delinquent  lands  and  town 
lota  In  Llvlngstcm  coar^y  was  duly  published 
by  appellee,  the  oouniy  collected,  and  appel- 
lant appeared  and  filed  bis  objections  to  en- 
tering Judgment  against  the  £.  ^  of  the  S. 
W.  %  of  section  32,  township  26,  range  8  E., 
of  the  third  P.  M.  It  appears  that  a  special 
assessment  was  levied  on  the  above-described 
tract  of  land  by  the  Oliver  and  Com  Grove 
dr^nage  district,  amounting  to  9280,  and 
Judgment  was  sought  for  that  amount,  with 
¥17.:^  Interest  and  71  cents  costs,  aggregating 
$297.98.  An  attempt  was  made  to  organize  a 
drainage  district  through  lands  In  the  petition 
described,  which  petition  prayed  for  the  con- 
struction of  a  continuous  dltcb  through  lands 
iL.luded  within  said  district  This  ditch 
crossed  the  land  of  appellant  a  distance  of 
about  180  rods,  taking  for  the  purposes  of  tbe 
ditch  about  4^  or  6  acres  of  land  belonging 
to  appellant  Appellant's  agent  made  a  con- 
tract for  the  sale  of  this  land,  subject  to  the 
approval  of  tibe  appellant  The  agent's  au- 
thority enly  extended  to  making  provl^onal 
contracts,  to  be  passed  upon  by  his  principal. 
Tbe  contract  of  sale  of  this  land  was  repudlat- 
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ed  by  appellant,  and  the  pi^sposed  purchasur 
was  notified  of  that  fact  wltliin  two  or  three 
weeks  of  the  date  of  the  contract.  That  was 
In  June.  1895.  Subse<iuentl7,  it  was  proposed 
to  organize  this  ^ainage  district,  and  one  of 
the  landowners  who  was  acUve  In  the  pre- 
liminary steps  for  the  formation  of  the  dis- 
trict, and  who  made  the  affidavit  required  by 
the  statute,  giving  the  names  of  nonresident 
landowners  in  the  proposed  district,  was  noti- 
fied of  the  ownership  of  this  land  by  the  ap- 
pellant, who  was  well  known  by  him  to  be  a 
resident  of  the  city  of  Washington,  D.  C,  and 
yet  no  notice  of  the  proceedings  for  the  or- 
ganization of  the  district  wati  ever  given  or 
attempted  to  be  given  to  appellant.  On  the 
levy  of  the  special  assessment  to  pay  for  this 
-ditch  so  constructed  through  appellant's  land, 
the  publication  of  notice  that  this  assessment 
vras  delinquent  was  made,  and  also  notice  of 
«ale;.  Appellant's  objections  set  up  the  fact 
.of  his  ownership,  and  knowledge  thereof  by 
the  petitioners;  the  absence  of  notice  to  him, 
as  required  by  the  statute;  that  no  notice 
was  given  him,  or  attempted  to  be  given,  of 
the  appointment  of  commissioners  to  assess 
benefits,  nor  when  they  would  apply  to  the 
«ourt  for  the  confirmation  of  their  report; 
that  there  was  no  finding  by  the  court  of 
Jurisdictional  facts  necessary  to  be  found  be- 
fore it  was  authorized  to  appoint  commis- 
sioners; and  that  no  damages  were  allowed 
ce  compensation  made  for  lands  actually  tak- 
en for  the  ditch.  These  objections  were  ovex- 
niled.  aod  Judgment  was  entered  against  the 
land  for  the  amount  of  the  special  assess- 
ment, mterest;  and  coats;  and  appelant  proft- 
ecntes  this  appeal. 

The  couQty  court,  In  establlsUng  drainage 
districts,  derives  its  Jurisdiction  from  the  stat- 
ute alone,  and  no  presumption  arises  to  sup- 
port Its  action  In  any  given  particular,  £^ve^y 
«flsentlal  fact  necessary  to  such  Jurisdiction 
must  appear  affirmatively  of  record,  as  noth- 
ing shall  be  Intended  or  presumed  to  be  with- 
in the  Jurisdiction.  Haywood  v.  Collins,  00 
XIL  328;  Fhwbangh  v.  HaU,  63  111.  81;  Chicago 
■ft  N.  W.  Ey.  Co.  V.  Gait,  133  111.  657,  23  N. 
JS.  425.  and  24  N.  B.  674.  In  People  v.  Seelye, 
146  111.  189,  82  N.  E.  468.  it  was  said  (page 
221,  146  IlL.  and  page  467,  32  N.  B.):  "U  it 
[the  court]  has  proceeded  without  Jurisdiction, 
It  Is  equally  unimportant  how  technically  cor^ 
rect  and  precisely  certain  in  point  of  form  the 
record  may  appear.  Its  Judgment  Is  void  to 
erery  Intent  and  for  every  purpose,  and  It 
must  be  so  declared  In  every  court  In  which 
It  l8  presented."  See,  also,  Sheldon  v.  New- 
ton, 8  Ohio  St  4ft4;  12  Am.  &  Eng.  Enc  Law, 
311;  Hernandez  t.  Drake,  81  ni.  34;  Munroe 
T.  People,  102  lU.  406. 

To  obtain  jurisdiction  by  means  of  publica- 
tion, It  must  affirmatively  appear  that  the 
statute  has  been  strictly  pursued,  and  its  pro- 
visions compiled  with.  In  McCbesney  t.  Peo- 
ple, 145  HI.  614,  34  N.  B.  481,  the  appUcatlon 
was  for  Judgmrat  for  a  d^quent  q>eclal  as- 
sessment for  local  Improrements;  and  It  vas 


held  that  the  court  had  no  Jurisdiction  to  con- 
firm the  assessment,  because  the  proof  of  the 
mailing,  posting,  and  publication  of  the  notices 
required  by  the  statute  was  not  made.  The 
case  of  McOhesney  v.  People,  148  111.  221,  35 
N.  B.  739,  was  an  application  by  the  county 
collector  of  Cook  county  for  a  Judgment 
against  the  lands  for  a  collection  of  taxes  and 
special  assessment  The  appellants  appeared 
in  the  county  court  and  objected  to  the  ren- 
dition of  Judgment  on  the  ground  that  the 
court  had  no  Jurisdiction  to  render  Judgment 
of  confirmation  for  the  want  of  proper  notice. 
On  this  application  for  Judgment  they  were 
allowed  to  show  that  the  notices  appearing 
in  the  record  were  not  legal,  because  two  of 
the  commissioners  and  a  stranger  had  signed 
the  notices,  and  not  the  three  commissioners 
Jointly.  Section  27  of  the  act  under  which 
the  assessment  was  made  In  that  case  re- 
quired the  commissioners  to  give  notice  of 
such  assessment  and  the  term  of  court  at 
which  a  hearing  would  be  had.  ^e  court 
said  (page  225,  148  lU.,  and  page  741,  36  N. 
B.):  "It  is  a  general  rule,  and  one  well  un- 
derstood, that  in  a  proceeding  for  the  collec- 
tion of  taxes,  where  the  owner  may  be  de- 
prived of  his  property,  the  requiremrats  of 
the  statute  must  be  strictly  followed.  •  •  • 
The  object  of  this  reqnb%ment  Is  to  afford 
the  owner  whose  land  has  been  assessed  an 
opportunity  to  appear  and  contest  the  validity 
and  the  Justness  of  the  afflessment;  and,  un- 
less the  notice  required  by  the  statute  has  been 
^ven,  the  court  In  which  the  assessment  roll 
has  been  filed  has  no  Jurisdiction  to  confirm 
the  assessment  Tbe  landowner,  when  noti- 
fied by  the  ctnnmlssloners,  as  provided  by  the 
statute,  is  bound  to  appear  and  make  his  de- 
fense; and,  If  he  falls,  the  Judgment  of  con- 
flnnatlon  will  be  condnslve  on  him;  but  he 
Is  under  no  obligation  to  pay  any  attention  to 
a  notice  given  by  persons  other  than  the  com- 
mlBSlonera  who  have  t>een  appointed  to  make 
the  assessment"  In  Scheriz  v.  People,  105  IlL 
27,  it  was  hdd  that,  on  an  application  for 
Judgment  for  a  delinquent  special  assessment 
the  record  of  the^  entire  proceedings,  including 
the  Judgment  of 'confirmation,  was  before  the 
court;  and.  If  It  appeared  that  those  proceed- 
ings were  so  defective  as  not  to  authorise  the 
court  to  act  then  the  objections  could  be  made 
as  well  on  application  for  Judgment  as  at  any 
other  time,  on  the  ground  that  when  the 
court  acts  without  Jurisdiction,  its  Judgments 
and  orders  are  void,  and  can  be  attacked  at 
any  time  before  any  court.  To  the  same  ef- 
fect are  Fortman  t.  Buggies,  58  IlL  207,  and 
Senlchka  t.  Lowe,  74  HI.  274. 

It  Is  in^ted  that,  If  appelant  has  any  rem- 
edy against  the  collection  of  this  assessment 
be  is  not  now  In  the  proper  forum,  as  this  is 
a  collateral  proceeding.  The  appellant  not 
being  named  as  a  party  to  the  proceedings, 
and  receiving  no  notice  thereof  from  the  com- 
mencement thereof  until  after  the  assessment 
was  made  and  filed  in  the  county  court  Is 
not  concluded  by  the  Judgment  of  conflsma- 
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ttoa  or  anjr  order  of  fhe  court  In  refterence  to 
said  drainage  district  Bobeaon  t.  People 
(HI.  Sop.)  43  N.  E.  619;  Murphy  T.  People, 
ISO  m.  234,  U  N.  E.  202;  Clark  T.  PeojAe, 
146  HI.  34S,  35  N.  B.  60;  Chicago  &  N.  ^7. 
By.  Co.  T.  Gait.  183  HI.  657,  28  N.  B.  425,  and 
24  N.  B.  674;  BaUway  Go.  t.  Brown,  136 
III.  322,  26  N.  B.  601.  In  this  last  case  It  was 
bdd  essential  to  the  jurisdiction  of  the  court 
to  eater  Judgment  of  conflrmatlon  that  It  ob- 
tained Jurisdiction  of  the  person  of  the  land- 
owner by  proper  notice;  otherwise.  If  be  did 
not  appear,  the  Judgment  of  confirmation 
would  not  be  binding  upon  him,  and  he  could 
sbow  the  want  of  Jurladlctton  aptm  the  ap- 
^catlon  for  Judgment  To  the  same  effect 
are  the  otb^  cases  cited; 

There  being  no  presimiptlon  of  Jurisdiction, 
In  the  county  court,  of  ajqpeUant,  be  not  being 
named  as  a  party  or  landowner,  and  It  b&- 
'  Ing  shown  by  negation  that  he  received  no 
notice  of  the  proceedlngo,  and  that  D<me  was 
attempted  to  be' given,  and  the  assessment 
depending  upon  the  legality  of  the  organiza- 
tion, no  finding  of  the  court  of  the  existence 
of  Jtirisdlction  woidd  be  oUlgabury.  It  has 
never  been  held,  where  the  record  Itself  diow- 
ed  the  evidence  of  Jurisdiction  upon  which 
the  court  acted  wab  insaffldent,  that  the  find- 
ing of  tiie  court  In  favor  of  Its  Jnrlsdlctlon 
was  ctHudusivek  Goudy  v.  HaU,  30  III.  100; 
Vox  V.  Turtle,  66  IIL.377;  Portman  v.  Bug- 
gies, supra.  The  drainage  district  seeing  to 
levy  &  tax  on  appellant's  land,  and  deriving 
Ita  power  to  do  so  from  a  proceeding  to  In- 
clude such  land  within  ibe  drainage  district 
by  means  of  fhe  statute,  and  the  statute  re- 
quiring notice  to  be  given  appellant,  and  then 
being'  no  presumption  that  notice  was  given, 
Wpellant  may  contest  the  questicm  as  to 
wheth^  the  court  had  Jurisdiction  over  him 
to  Include  his  lands  within  the  limits  ot  the 
district;  and:  make  it  lUUiie  for  this  special 
assessment  Scberts  v.  People,  supra;  KlI- 
mer  v.  People,  106  m.  B28;  Gass  v.  People 
(HL  Snp.)  46  N.  E.  729. 

It  Is  Ini^ted  by  appellee  that  this  Is  a  col- 
lateral proceeding,  and  appelant  cannot  con- 
test the  validity  of  the  Judgment  cwfirmlng 
the  assessment  except  In  a  direct  iwoceedlng 
in  the  nature  of  quo  warranto;  and  OstMm 
V.  People,  103  III.  224;  Blake  v.  People,  109 
111.  60i;  Keigwin  v.  Commissioners,  tiS  III. 
347,  5  N.  El  676;  Evans  v.  Lewis,  121  lU. 
478, 18  N.  B.  246;  Hodman  v.  Drainage  Dlst, 
132  HI.  430,  21  N.  B.  <B80;  and  People  v.  Jones. 
187  lU.  85,  27  N.  E.  294,— ai«  cited  as  sustain- 
ing this  contention.  That  the  existence  of  a 
de  facto  corporation  and  the  authority  of  its 
acting  officers  can  only  be  questioned  by  a 
proceeding  by  quo  warranto,  and  that  all  ob- 
jections which  could  have  been  urged  at  the 
time  of  the  confirmation  of  the  assessment 
roll,  and  which  were  not  then  urged,  must 
be  considered  as  waived,  and  cannot  be  urged 
tor  the  first  time  on  ap^Icatlon  for  sale  of 
lands  for  a  delinquent  assessmoit,  as  held  In 
Blake  V.  People,  supra,  is  a  well-recognized 


principle.  One  who  Is  not  served  with  notice 
in  any  manner,  and  who  does  not  enter  fats 
appearance,  and  on  whom  there  Is  no  attempt 
at  service,  cannot  be  held  to  have  w^ved  any 
right.  All  the  cases  above'dted  as  sustaining 
appellee's  contention  are  distinguishable  from 
this  case.  The  statute  required  that  notice 
riioDld  be  given  tiie  plaintiff  before  a  rle^t 
existed  to  levy  the  qwdal  aaaessmoit  agatost 
Us  land.  Only  after  due  notice  to  him,  as  re- 
quired by  the  statute,  can  bis  land  be  brotvht 
Into  the  district  and  made  subject  to  tiie 
dal  assessment  To  hold  -that  a  landowner 
may  be  subjected  to  such  an  assessment  with- 
out any  notice  given  or  attempted,  and  with- 
out an  f^pearance,  would  be  against  every 
principle  of  Justice  and  right  The  rl^t  to 
levy  a  tax  iQ^  which  one  may  be  deprived  <tf 
his  property  exists  by  virtue  of  the  statute 
alone,  which  most  be  strictly  fMlovred.  Ap- 
pellant's denial  of  the  right  to  levy  this  tax 
Is  not  a  denial  of  the  existence  of  a  de  facto 
vcorpocution,  but  Is  a  denial  of  the  right  to 
subject  his  land  to  the  payment  ot  any  tax 
levied  as  a  special  assessment  without  notice 
to  him,  as  the  landowner,  of  the  organlsatton 
of  the  ^strict;  and  hence  Is  an  attack  on  tiie 
Jurisdiction  of  tiie  court  to  c(mflrm  the  as- 
sessment, and  not  a  denial  of  the  existence 
of  the  corporation. 

Section  3  of  the  drainage  SiCt  requires  that 
when  a  petition  to  organise  a  drainage  dis- 
trict Is  filed,  the  derk  of  the  county  court 
shall  cause  three  weeks'  notice  of  the  presen- 
tation and  filing  of  such  petition  to  be  given 
publication,  and  by  posting  notiobs  there- 
of at  the  door  ot  the  court  house  ot  the  coun- 
ty, and  In  at  least  ten  of  the  most  public 
places  within  such  proposed  district;  that,  If 
any  of  the  landowners  of  the  district  are  non> 
rwsld^ts  of  the  comity  or  ooimtles  In  whl<A 
the  proposed  district  shall  Be,  the  petition 
tiuUl  be  accompanied  by  an  affidavit  gtvhig 
tbe  names  and  ^acea  of  reiddence  of  sndi 
nonresidents,  If  known,  and,  it  unknown,  stat- 
ing that  upon  dlUgent  inquiry  their  j^aces  of 
residence  cannot  be  ascertained;  and  that 
the  derk  shall  send  a  c<^y  of  the  notice  afore- 
said to  eadi  of  the  said  nonresidents  within 
three  days  after  the  first  puUlcatton  of  same. 
This  provision  of  the  statute  should  be  fol- 
lowed in  good  faith,  to  the  uid  that  the  non- 
resident landowners  may  have  notice  of  tbe 
proceedings  Instituted  against  them.  In  the 
case  at  bar  the  petitioners  knew  appellant 
was  Interested  In  the  land,  for  they  were  so 
notified.  They  knew  he  owned  the  land,  and 
were  told  he  stm  owned  It  by  his  tenant  In 
possession.  They  knew  his  residence,  but  In 
the  affidavit  attached  to  the  petition,  for 
some  reason  unknown,  they  neglected  or  re- 
fused to  Insert  bis  name  as  owner;  and  hence 
he  had  no  notice  as  a  matter  of  course,  and, 
not  being  named  as  a  party,  nor  as  Interested, 
has  a  right  to  question  every  act  taken 
against  bis  Interrat.  The  certificate  of  the 
derk  as  to  mailing  notices  Shows  he  only 
s«it  notices  to  those  whose  names  were  in 
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the  affidavit  attaebed  to  the  peUtlon.  and  tUs 
oxclodes  tbe  Idea  that  notice  was  sent  to  ap- 
pellant We  bold  that  under  the  statute,  and 
under  Ihe  facte  aa  tb^  aitpear  In  this  reo 
ord,  the  court  had  no  Jurisdiction  of  the  per- 
son of  appelant,  and  he  has  a  right  In  this 
ivoceedlng  to  content  the  fitbt  of  Jurisdiction 
-of  the  court  In  Indndlng  his  lands  within  the 
district. 

Sectlcm  S  of  tiie  drainage  act  requires  that; 
on  the  hearing  of  any  petition,  the  contest- 
ants and  petitioners  may  offer  any  compe- 
tent eTldence  in  retard  thereto,  and  It  shall 
be  the  duty  of  the  court  to  bear  and  deter- 
mine whether  or  not  the  said  peUtlon  con- 
tahis  the  i^gnatnres  o£  the  majority  ol  the 
owners  of  lands  within  the  said  proposed 
district,  who  are  of  lawful  age,  and  who 
represent  one-third  In  area  of  the  lands  pro- 
posed to  be  Included  In  the  district  The 
statute,  after  stating  what  maj  be  prima 
fade  evidence  of  sudi  fact,  provides;  **If 
the  court,  after  hearing  any  and  all  compe- 
tent evidence  that  may  be  offered  before  It 
for  and  agalust  the  said  petition,  shall  And 
the  same  has  not  been  signed  by  a  majority 
of  the  land  ownera,  as  beretatbefore  reqalred, 
Oie  said  petition  sball  be  dismissed  at  the 
cost  of  the  petitioners;  but  if  the  court  shall 
find  that  the  petition  tos  been  signed  by 
land  owners  eonstltuling  such  majorttles  the 
court  shall  so  flndt  end  sneb  finding  dtall  be 
conclusive  upon  the  land  owners  of  such  di» 
trict  that  they  have  assented  to  and  accept- 
ed the  provisions  of  this  act;  and  If  It  sball 
farther  appear  to  the  court  that  the  proposed 
dnUn  or  drains,  ditch  or  dltebee,  levee  or 
other  wozfes,  la  or  are  necessary  or  will  be 
usefnl  for  the  dridnage  tit-  ttie  lands  pro- 
posed to  be  drained  thereby,  for  agricul- 
tural, sanitary  or  mining  purposes,  the 
court  sball  so  find,  and  appoint  three  com- 
petent persona  aa  omunlSBlotterB.  *  *  *  If 
the  court  shall  find  against  the  ivetltloner^ 
the  petition  shall  be  dismissed  at  the  cost 
of  the  petittoners.**  Hnrd's  Bev.  8t  18S9, 
p.  540;  The  tacts'  that  must  thus  aiipear 
must  be  Judicially  found  and  entered  of  rec- 
ord. The  right  -to  ain>otnt  commissioners  to 
dependent  on  the  facts  so  found  and  entered 
of  record.  When  these  facts  are  Judicially 
fonnd  to  exist,  then,  and  not  until  then,  Is 
the  court  authorised  to  apimlnt  commission- 
ers. Gommlssloi.  ?TB  v.  Griffin,  134  111.  380, 
•25  N.  B,  995.  The  order  and  Judgment  of 
the  court  did  not  find  Oiese  Jurisdictional 
facts,  the  same  being  as  follows:  "And  now, 
on  this  day,  come  the  said  petitioners,  and 
make  proof  of  the  day  of  publication,  post- 
log,  and  mailing  of  notices,  as  required  by 
law.  It  is  therefore  considered  and  ordered 
by  the  court  that  Michael  Truhlll,  W.  P. 
Goemble,  and  S.  S.  Hitch  be,  and  they  are 
hereby,  appointed  commissioners  for  said 
drainage  district"  .  This  was  not  a  suffi- 
cient finding  to  authorize  the  appointment  of 
commissioners. 

No  notice  waa  given  appellant  of  the  con- 


firmation of  Ibe  report  of  the  commissioners. 
After  the  filing  of  the  commlaslonera'  re- 
port, a  Jury  waa  ordoed  to  be  Impaneled  to 
assess  damai^  and  benefits,  and  no  compen- 
sation waa  allowed  appellant  for  land  actu- 
ally ti^en  for  the  ditch.  The  contmtlon  of 
appellee  Is  that.  In  drainage  assessments, 
benefits  may  be  sot  off  against  damages  for 
land  taken,  and  that  a  different  rule  exists 
with  refermce  to  drainage  districts  than- 
with  reference  to  condemnation  inoceedlngs 
hi  which  private  property  Is  sought  to  be 
taken  for  public  highways  or  railroads. 
That  contention  rannot  be  sustained.  In 
Ohronic  v.  Fugb,  139  HI.  539,  27  N.  B.  415,  It 
was  said  (page  648,  136  IlL,  and  page  417, 
27  N.  S.):  "If  the  construction  of  the  stat- 
ute In  questimi  adopted  at  the  trial  below 
were  the  only  me  of  which  It  la  snsc^tlble, 
we  might  feel  compeUed  to  declare  the  stat- 
ute unconstitutional.  In  that  It  provides  for 
taking  and  appropriating  private  property 
by  proceedings  In  Invltum  without  making 
Just  compensation.  Section  318  of  article,  2 
of  the  constitution  prohibits  the  taking  or 
damaging  of  private  property  for  public  nse 
without  Just  compensaticm;  and,  under  this 
and  similar  provisions  of  state  eonstltutlons, 
It  has  been  uniformly  held.  In  this  and  other 
states,  that  tiie  power  to  authorize  the  tok- 
taig  of  private  property  for  private  use, 
either  with  or  without  omnpensatlon.  Is  Im- 
pliedly prohibited.  Nesbltt  v.  Trumbo,  89 
lU.  110;  Lewis,  Em.  Dom.  |  iSI,  and  author- 
ities dted  In  note.  It  Is  true,  the  section  of 
the  ctmstltutlon  In  relation  to  drainage  au- 
thorizes the  passage  ot  laws  permitting  the 
owners  of  land  to  coostruct  drains  for  agri- 
cultural, sanitary,  or  mining  purposes  acron 
the  lands  at  others,  and  is  silent  on  the  sub- 
ject of  compensation  to  the  owners  ta  tbe 
lands  over  which  such  drains  are  constructed; 
but  we  are  not  Inclined  to  adopt  ttie  view 
that  the  framera  of  the  constitution  intended 
to  authorlie  the  t^lng  of  private  property, 
even  for  the  purpose  of  drainage  without 
making  Just  compensation.  If  the  conatmc- 
tion  of  dratas  for  the  purposes  mentioned  Is 
to  be  regarded  as  a  puUIe  purpose,  then  the 
taking  of  private  property  for  that  purpObe 
comes  directly  within  the  jwohlbltlon  of  seo 
tion  13,  art  2.  If,  on  the  other  hand,  It'  Is 
to  be  treated  as  a  taking  of  private  proper^ 
for  a  mere  private  purpose,  we  are  Inclined 
to  the  view  that,  by  anal<^y.  It  must  be  held 
to  come  under  the  same  rule,  so  far  as  the 
duty  to  make  compensation  Is  concerned.  If 
the  taking  of  i^vate  property  for  pubUc  me, 
and  to  subserve  the  public  welfare,  can  be 
authorised  only  upon  making  Just  compen- 
sation, we  will  not  readily  attribute  to  the 
framers  of  the  constitution  an  Intration  to 
authorize  the  taking  of  private  property  for 
private  use  by  proceedings  in  invltum.  with- 
out making  compensation  to  at  least  an  equal 
^tent"  The  above  was  a  case  where  land 
vras  sought  to  be  taken  through  which  to 
construct  a  ditch  to  drain  an  adjoining  tract 
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Corporations  existing  for  drainage  purposes 
are  public  corporations,  and,  wliere  land  Is 
Bougbt  to  be  taken  for  the  purpose  of  a  ditch, 
It  Is  for  a  public  purpose,  and  compensation 
must  be  made  before  land  of  an  Individual 
can  be  taken  for  such  public  use.  Elmore 
T.  CommiBSloners,  135  IlL  260,  25  N.  B.  1010; 
Chicago  &  N.  W.  By.  Co.  v.  Gait,  eupra; 
Chaplin  T.  Commissioners,  128  UL  651.  22  N. 
E.  481. 

The  county  court  of  Livingston  county 
erred  In  overruling  appellant's  objections, 
and  Its  judgment  is  reversed,  and  the  cause 
Is  remanded.   Berersed  and  remanded. 

(17G  111.  563) 

liOEWENTHAL  v.  ELKIN3. 
(Supreme-  Court  of  IlHnois.   Oct.  24,  189a) 
BuBHT  Recouds  Act— QciETiiro  Title— Plbai>- 

INQ — EVIDKNCB— DeCRBK— ADVBRSB 
FOSSESSIOM. 

1.  A  petition,  ostensibly  filed  under  the  burnt 
records  act,  to  set  aside  a  title  acquired  since 
the  fire,  and  to  establish  plaintiff's  title  to  the 
land,  is  insufficient,  nrhere  It  fails  to  allege  the 
otdectums  to  defendant's  tide. 

2.  On  a  petition  to  quiet  title,  under  the 
burnt  recoras  act,  the  court  cannot  m'ant  relief 
where  ttiere  is  no  evidence  of  the  destruction 
of  the  records  by  fire,  or  that  the  oriicinal  deeds 
in  petitioner's  chain  of  title  have  been  lost  by 
fire  without  his  fault 

3.  A  finding,  on  a  petition  to  quiet  title  under 
the  burnt  records  act,  "that  the  records  of  the 
county  of  Cook  were  destroyed  by  the  great 
fire  of  October  9,  1871,  and  the  original  deeds, 
which  constitute,  and  are,  as  hereinafter  set 
forth,  the  chain  of  title  of  this  petitioner,  hav- 
ing in  anch  fire  or  otherwise  been  destroyed 
or  lost  are  inaccessible  to  this  petitioner  and 
the  defendants  herein,"  is  Inaufflclent  on  which 
to  base  a  decree,  since  it  is  not  a  finding  that 
the  records  or  any  of  the  deeds  in  petitioner's 
chain  of  title  were  destroyed  by  fire. 

4.  Payment  of  taxes  for  seven  years  and 

Eossession  for  two  years  immediately  preced- 
ig  the  filing  of  tbe'bill  are  insufficient  to  con- 
stitnte  possession  of  land,  within  the  meaning 
of  the  seven-year  limitation  act  (section  1). 

Appeal  from  circuit  court,  Cook  county; 
Blbrlde  Hanecey,  Judge. 

Petition  by  Henry  K.  Elklns  against  Ber- 
thold  Loewenthal.  From  a  decree  for  peti- 
tioner, defendant  appeals.  Reversed. 

Smltb,  Blair  ft  Smith,  for  appellant  B.  M. 

Winston,  for  appellee. 

PHILLIPS,  3.  Appellee  filed  his  petition 
la  the  circuit  court  of  Cook  county  against 
appellant  and  others  to  restore  the  records  of 
deeds  la  the  chain  of  title  of  lots  1>  4,  18, 
and  19  In  block  5  In  the  First  division  of  the 
village  of  Riverside,  In  satd  cotmty,  and  oth- 
er lots  (wblch  records  he  allege  had  been  de- 
stroyed by  fire),  and  to  establish  title  to  said 
lots  In  blm.  Appellant  answered  the  peti- 
tion as  to  the  above-described  lots;  disputing 
the  ownership  of  appellee,  and  claiming  title 
in  himself.  Otber  defendants,  to  whom  deeds 
of  conveyance  of  satd  lots,  or  some  part 
thereof,  were  alleged  to  appear  of  record, 
were  defaulted,  and  there  was  a  hearing  of 
the  Issues  between  appellant  and  appellee  as 


to  said  lots.  The  court  found  for  appellee, 
and  entered  a  decree  establishing  the  title  In 
him.  The  amended  petltloti  averred  that  the 
Riverside  Improvement  Company  became  the 
owner  In  fee  of  the  said  premiaea  under  a 
continuous  chain  of  title  from  the  United 
States,  and  set  out  a  list  of  conveyances  down 
to  the  date  of  the  Chicago  fire,  October  9, 
1871,  consisting  of  28  deeds  and  2  plats;  that 
the  records  of  said  conveyances  were  con- 
sumed in  said  fire,  and  many  of  the  original 
conveyances  were  destroyed  and  lost;  that 
title  passed  to  petitioner  by  a  deed  from  the 
Riverside  Improvement  Company  to  the  Chi- 
cago &  Great  Western  Railroad  lAnd  Com- 
pany, a  trust  deed  from  the  latter  company 
to  Henry  Seeiye,  trustee,  and  a  trustee's  deed 
from  the  latter  to  petitioner;  that  he  and  the 
said  company  had  been  In  the  continuous 
and  actual  possession  of  said  lots  from  1869 
to  the  filing  of  the  petitton,  In  1890;  and  that 
petitioner,  while  so  In  possession,  had  paid 
and  disctiarged  all  taxes  for  more  than  seven 
years.  The  title  claimed  by  appellant  was 
by  virtue  of  execution  sales  and  sberiflTft 
deeds  under  judgments  against  ttie  Riverside 
Improvement  Company.  On  this  appeal  ttie 
only  parties  to  the  controveray  are  appellant 
and  appellee,  who  claim  from  a  common 
source  of  title,  and  from  the  record  It  ap- 
pears that  tbelr  titles  date  subsequent  to  Oc~ 
tober  9,  1871.  The  petitioner  avers  the  pay- 
ment of  taxes  and  assessments,  and  tliat 
about  two  years  before  the  bringing  of  this 
suit  he  took  possession  of  the  lots,  and  haa 
had  open,  notorious,  and  adverse  possession. 
In  the  answer  the  appellant  demurs  also  to 
the  petition. 

It  is  apparent  this  bill,  while  ostensibly^ 
filed  under  the  burnt  records  act,  is  In  reality 
filed  to  set  aside  the  title  of  appellant  ac- 
quired since  the  date  above  mentioned,  and 
makes  no  sufficient  case  to  set  aside  the  title 
of  appellant,  under  that  act  Gage  v.  Mc- 
laughlin, 101  IlL  165.  Nowhere  In  this  rec- 
ord Is  there  any  evidence  of  the  destrnctlon 
of  records  by  fire,  or  that  the  original  deeds- 
in  petitioner's  chain  of  title  have  been  lost 
by  fire  without  petitioner's  fault;  and,  in  the 
absence  of  evidence  of  this  ciiaracter,  the 
court  cannot  take  judicial  notice  of  the  ex- 
istence of  the  Are,  or  the  destruction  of  rec- 
ords or  deeds.  Sudi  destruction  of  records- 
and  deeds  Is  Jurisdictional,  and  must  be  al- 
leged; and  unless  shown  by  proof,  or  ad- 
mitted by  the  answer  or  by  default— which 
Is  not  the  case  here,— the  court  is  without 
jurisdiction  to  grant  relief.  Cage  v.  Gentzel, 
144  IlL  450,  83  N.  E  536;  Gage  v.  Thompson, 
161  111,  403,  43  N.  E.  1062;  Gage  v.  Caraher, 
125  ni.  447.  17  X.  a  777;  Qulun  V.  Perkins, 
159  HI.  572,  43  N.  B.  759;  Llewellln  v.  Dingee^ 
165  IlL  26,  45  N.  R  961;  Gage  v.  McLaughlin,, 
supra.  The  decree  finds  as  facts  that  the 
records  were  destroyed  by  fire,  and  that  the- 
original  deeds  set  forth  In  petitioner's  ctiain 
of  title  have  been  lost,  by  Are  or  otherwise, 
wlthont'petitloner's  fault.   The  recital  of  the 
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decree  mmt  be  based  on  eridence  to  support 
1^  and.  In  absence  of  evidence  Aowlng  that 
fact.  It  cannot  be  austained  on  tbJa  appeal. 
SnaseU  t.  Conners.  140  UL  660^  80  M.  BL  606; 
UUter  T.  Cook,  186  HI.  lOa  2B  N.  E.  756; 
Ifoore  T.  Tterney.  100  m.  207;  Treleavan  t. 
Dixon.  110  XIL  0  E.  180;  QodM  t. 
GoelB,  167  HL  S3.  41  N.  B.  766;  Koeler  T. 
Eaton.  B2  lU.  8W;  Kennedy  t.  Merrlom,  TO 
m.  228;  Dantols  t.  Heartrunft,  B7  UL  222. 
A  finding  of  the  decree  la  "that  the  records 
of  the  county  of  Cook  were  deatroyed  in  the 
great  fire  ot  October  0, 1871,  and  the  original 
deeds;  which  coustltate,  and  are,  as  herein- 
after set  fortbf  the  chain  of  title  ot  this  pe- 
titioner, having  In  meh  fire  m  otherwise 
been  destroyed  or  lost,  are  inaccessible  to 
flila  petitioner  and  the  defendants  herein.** 
Thla  la  not  a  finding  that  the  records  or  any 
of  the  deeds  In  the  petitioner's  dialn  of  title 
were  destroyed  by  fire,  and  la  not  sufficient 
im  which  to  base  the  decree.  Gtage  t. 
Thompson,  supra.  In  the  abseiwe  of  evi- 
dence, pressed  1^  the  certificate  of  evi- 
dence Qt  In  the  decree,  showing  the  loas  and 
destrnctlon  by  fire  of  the  records  of  the  deeds 
In  petIti(Hier*8  chain  of  tltte,  and  the  loss  or 
destrnctlon  of  ttie  deeds  tbemeelves,  there  Is 
DO  evidence  to  snpport  the  decree. 

It  la  Inaiated  by  appellant  that  the  all^m- 
tlons  of  the  bin  and  the  evidence  do  not  cor^ 
reapond;  the  allegation  bdng  that  the  peti- 
tioner had  been  In  poasessfam  of  the  premises 
and  paid  the  taxes  for  more  than  seven  cm- 
aecntive  years,  whUe  the  evidence  was  that 
they  had  not  been  occapied  for  but  two 
yeara.  The  court  found  by  the  decree  that 
they  had  beoi  vacant  and  unoccupied  for 
more  than  seven  jrears,  during  which  time 
appellee  had  paid  the  taxes  legally  assessed 
hereon,  having  color  of  titie  th«%to  made 
In  good  tafth.  Payment  of  taxes  alone  does 
not  constitute  possession  of  land,  within  the 
meaning  of  the  first  section  of  the  seven-year 
limitation  act  Johns  v.  McKIbben.  156  CI. 
71,  40  N.  B.  440.  The  evidence  betog  that 
op  to  within  about  two  years  of  the  time  of 
the  filing  of  this  bill  the  lands  were  vacant 
and  unoccupied,  when  appellee  fenced  the 
same,  the  allegation  of  the  bill  is  not  sus- 
tained by  the  evldmce.  The  petitioner  must 
make  hta  allegation  under  one  or  the  other 
section  of  the  limitation  act,  and  his  evi- 
dence must  sustain  the  allegation  as  made. 
While  he  may  make  both  allegations,  he  must 
auatain  one  or  the  other  by  proof.  In  this 
case  the  allegation  of  the  bill  la  not  sus- 
tained by  the  proof.  The  judgment  must  be 
reversed,  and  the  caoae  la  remanded.  Re- 
veraed  and  remanded. 

(in  nt  no 

NEVITT  et  aL  V.  WOODBUBN  et  aL 
(Supreme  Court  of  Illinois.   Oct  24,  180&) 
AppsjLToBorKSMsOooKT— Fbbihold  Irvolvsd 

— CORVBRBIDir. 

1.  An  action  against  a  trustee  under  a  will, 
ta  require  him  to  account  for  certain  securi- 


ties  belonging  to  the  trust  fund,  and  to  restore 

thereto  the  amount  of  wasted  secuiltles,  does 
not  involve  a  freehold,  though  the  trustee  held 
title  to  land  under  the  foreclosure  of  a  mort- 
K8ge  forming  part  of  tiie  trust  fund,  and  the 
decree,  which  found  that  there  had  been  a 
breach  of  trust,  and  removed  him,  ordered  him 
to  convey  the  land  to  his  auccessor  In  truat; 
It  appearing  that  he  did  not  daim  title  to  the 
land,  except  aa  trustee. 

2.  Land  required  by  a  will  to  be  reduced  to 
money  is  recarded  aa  personal  property. 

3.  Where  it  appeared  on  a  motion  to  dismiss 
■n  appeal  that  merely  personalty  was  involved 
In  the  suit,  It  will  be  dlamiased,  whether  the 
appellees  had  an  interest  In  the  property  in- 
volved, entitling  them  to  maintain  the  ma,  or 
not 

Appeal  from  circuit  court  Whttealde  eomif 
tj;  J.  O.  Garver,  Judge. 

Bill  by  Charles  B.  Woodbom  and  others 
against  ICdward  H.  Xevitt  and  others.  From 
a  decree  of  the  chrcnlt  court  in  favor  of  plain- 
tiffs, defendants  appeaL   i^tpeal  dismissed. 

JarvlB  Dbismoor,  for  aroeUant  B.  H.  Nevltt 
John  Manahan,  tot  appellees 

IfAORUDBR,  J.  In  this  case  a  moUon  la 
made  to  dlsmlaa  the  a^wal  for  want  of  Jnrla- 
dlction  In  tiila  court  Ttu  appeal  Is  taken 
directly  from  a  decree  entered  by  the  circuit 
court  and  It  la  dalmed  that  no  freehold  la 
Involved,  and  that  therefore,  the  appeal 
should  have  been  taken  to  the  appellate  court 
We  are  of  the  opinion  that  the  bfll  filed  In 
the  court  below  waa  a  bill  filed  i^lnst  the 
trustee,  and  other  parties  acting  for  w  with 
the  trustee,  fOT  an  accounting  aa  to  tmBt 
funds.  The  blllt  being  of  the  character  tbua 
indicated,  involves  no  freehold,  and  the  mo- 
tk>n  to  dlsmlsa  must  be  allowed.  The  facta 
are  somewhat  complicated,  but  exum^  (tf 
tbem  will  be  stated  to  explain  the  conclusion 
here  reached. 

On  June  10,  1872,  one  George  W.  Wood' 
bum  died  at  Sterling,  IlL.  teatate,  leaving,  him 
surviving,  his  widow,  Pbebe  A.  Woodbum, 
and  an  only  child,  Jamea  EL  Woodbum,  and 
two  grandsons,  George  W.  Woodbum,  Jr.,  and 
Charles  H.  Woodbum;  the  latter  being  sons 
of  the  aald  James  H.  Woodbum.  On  April  6, 
1800,  aald  George  W.  Woodbum,  Jr.,  died  in- 
testate, leaving,  him  surviving,  his  two  chil- 
dren, Hay  M.  Woodbum  and  Beatrice  L. 
Woodbum,  who  were  respectively  of  the  agea 
of  10  and  18  years  at  the  time  of  flliug  tiie 
bill  herein,  and  were  great-grandcblldreD  of 
the  testator,  George  W.  Woodbum.  Sr.  The 
will  of  George  W.  Woodbum,  Sr.,  contained 
the  following  provision:  "I  hereby  will,  di- 
rect, and  i*equest.  and  by  this  my  last  will  do 
place  in  the  hands  of  my  executor  all  my  real 
estate,  being  the  farm  upon  which  I  live,  and 
do  direct  him  to  sell  what  may  be  necessary 
for  the  payment  of  my  debts;  also,  to  seU 
an  amount  sufficient  to  raise  a  fund  sufficient 
to  pay  of  interest  to  my  beloved  wife,  Phebe 
Ann  Woodbum,  91,000.00 .  per  year,  which 
amount  shall  be  for  her  support  durlug  her 
lifetime,  and  at  her  dealti  this  fund  sbaU  go 
to  my  legal  heirs.  In  the  order  below  man* 
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tloned;  that'll  to  vaj  son.  James  H.  Wood- 
hum.  It  Urine,  for  tala  use  during  his  lifetime, 
at  his  death  to  go  to  his  children,  and  at  their 
death,  If  childless,  to  go  to  and  be  divided 
anumg  the  families  of  my  brother  William  H. 
Woodbum,  John  M.  Woodbnm,  and  Jane  E. 
Ege."  Hie  will  also  contained  a  proTlslon, 
that  the  son,  James  H.  Woodbmm,  m^ht  be 
a  bidder  at  the  sale  to  be  made  of  the  real 
estate  to  be  sold  for  the  purpose  o|  raising 
the  fund  abore  mentioned,  and  that  he  should 
have  the  right  to  buy  Uie  teal  estate  so  to 
be  sold  by  the  executor  for  the  purpose  of 
creatb^  the  fund,  and  to  secure  the  same  by 
securities  to  be  made  to  the  executor.  By 
the  will,  one  Peter  Ege,  a  nephew  of  the  tes- 
tator, was  appointed  executor,  and  qualified 
and  took  upon  himself  the  duties  of  the  trust. 
On  March  13,  1873,  Peter  Ege.  the  executor 
and  trustee,  for  the  purpose  of  creating  the 
fund  provided  for  In  the  win  sold  the  farm 
of  the  decedent  at  puUlc  auction,  and  It  was 
struck  off  to  James  H.  Woodbum  for  flS.lSO. 
James  H>  Woodbum  sold  the  homestead  and 
S%  acres  of  ground  to  the  widow.  Ftiebe  A. 
Woodbum,  tor  92,180,  to  secure  which  she 
executed  her  notes  and  a  mortgage  upon  the 
property  so  bought  by  her  dhnctly  hi  the 
executor,  Peter  Bge.  The  oecutor  accepted 
the  notes  and  mortgage  of  the  widow,  so  se- 
cured, for  f 2,180,  as  the  piQrment  of  so  much 
from  James  H.  Woodbum  on  his  purchase, 
and  as  a  portion  of  said  principal  fund. 
James  H.  Woodbnm  executed  to  the  executor 
his  two  notes  of  |2,000  each,  secured  by  mort- 
gage upon  the  north  half  of  the  farm  sold, 
snd  known  as  the  "north  mortgage,"  and  also 
Ills  two  notes  of  92,870.60  each,  secured  by 
mortgsge  on  the  south  part  of  the  farm,  and 
known  In  the  record  as  the  **8onth  mortage." 
The  balance  of  the  purchase  money  oC  $16.- 
ISO,  less  oM  12480,  James  H.  Woodbum  paid 
In  cash.  A  certain  sum  of  f763  was  paid  by 
BBid  James  H.  Woodbum,  and  credited  upon 
one  of  the  notes  for  92,000  eatA.  tearing  98,- . 
247  due  upon  said  "north  mor^ge."  There- 
upon, Peter  Ege,  as  trustee  under  the  wm, 
set  SAlde  the  notes  of  James  H.  Woodbum, 
aggregating  98,000.  and  the  notes  of  liie 
widow,  aggregating  92,180,  being  910.180  In 
all,  togetlter  with  the  mortgages  securing  the 
same,  To  form  the  fund  provided  for  by  the 
will;  the  residue  the  proceeds  of  the  sale 
being  applied  to  the  payment  of  the  de- 
cedent's debts,  and  the  expenses  of  adminis- 
tration. Afterwards  certain  proceediuKS  were 
had  which  resulted  In  the  removal  of  the  said 
Ege  as  trustee  and  uecutor.  Woodbum  r. 
Woodbum,  23  HI.  App.  289;  Woodbum  r. 
Woodbum.  123  IB.  608.  14  N.  E.  58,  and  18 
X.  E.  209;  Nevltt  r.  Woodbum,  160  lU.  203. 
43  N.  E.  385.  A  certain  note  for  91,100,  given 
by  one  Peter  Odentbal,  and  secured  by  mort- 
gnge.  was  also  turned  orer  by  James  H. 
Woodbnm  to  the  trustee  as  a  part  of  the 
fund.  liltigratlon  arose  between  the  widow 
and  Peter  Ege  and  James  H.  Woodbum,  as 
will  be  seen  by  reference  to  the  cases  above 


refwred  to  In  the  onuae  of  this  litigation 
the  securities  were  token  by  the  court  out  of 
the  hands  of  Bgt,  and  glroi  to  one  Sanborn, 
who  was  app<Hnted  lecelver.  Afterwards,  on 
April  6,  U8S,  the  drcutt  court  entered  an 
order  appolnttng  the  appellant  Edward  H. 
Nevltt  as  trastee  ef  the  said  fnnds  under 
the  will.  In  1888  Nevltt  and  the  receiver 
thought  suit  to  foreclose-  the  "north  mort- 
gage" for  93,247  and  Interest,  and  obtained 
tlUe  to  the  land  under  fbe  foreclosure;  and 
afterwards,  In  1888,  Mevltt  sold  the  lands 
embraced  In  said  m<Htgage  at  public  auction 
for  94,166.  SnhBsqjently  Nevltt  foreclosed 
the  otber  mortgage  above  refored  to,  and, 
after  decree  of  foredosore  was  entered,  James 
H.  Woodbum  adjusted  said  decree  with  Nev- 
ltt by  giving  a  new  note  and  mortgage  on 
additional  land,  securing  the  same  for  tike 
amount  of  principal  and  Intemt  due  on  said 
"south  mortgage."  aatortly  thereafter  Nevltt 
foreclosed  ssld  new  mortgage  against  James 
H.  Woodbum,  and  sold  a  portion  of  the  land 
mortgaged  at  the  forectosuxe  sale  for  about 
91.600  In  cash,  and  bid  In  Um  remainder  ef 
the  mortgaged  premlsea  for  98iM6.  the  ba>- 
ance  of  the  debt,  Intraeat.  and  coets. 

The  biU  in  the  case  at  bar  is  filed  by 
Charles  H.  Woodbnm,  stm  of  James  H. 
Woodbnm,  to  his  own  right,  and  also  as  next 
friend  of  the  minor  children,  3fay  M.  Wood- 
bum  and  Beatrice  L.  Woodbum,  against 
Edward  H.  Nevltt,  James  Dlnamoor,  Jarvls 
Dinsmoor,  James  H.  Woodbnnu  and  Phebe 
A.  Woodbnm,  claiming  to  be  the  owners  of 
the  principal  fund  created  under  Uie  will  of 
George  W.  Woodbom,  deceased,  and  char- 
^ng  that  sold  fund  has  beat  wasted  and 
'squandered  by  the  trustee,  Edward  H.Neritt; 
and  his  attorneys,  James  IMnsmoor  and  Jar- 
vls Dinsmoor.  and  praying  that  they  restore 
to  s^  prindpal  fund  the  amount  of  such  de* 
pletlon,  and  Out  an  accounting  be  had  of 
and  concerning  said  trust  fund,  and  for  an 
injunction  resigning  the  trustee  and  his  at- 
tomeys  from  farther  irastlng  and  squander- 
ing the  fnnd.  Default  was  entoed  against 
niebe  A.  Woodbnm.  A  plea  and  an  answer 
were  filed  by  Edward  H.  Nevltt.  Answers 
were  also  filed  by  James  and  Jarvls  Dins- 
moor and  by  James  H.  Woodbnm.  A  ooaa 
bfll  was  filed  by  the  said  Nevltt,  whldi  was 
answered  by  Phebe  A.  Woodbum,  and  de- 
murred to  by  Ghatles  H.  uid  James  H. 
Woodbum.  The  court,  on  hearing  of  the  de- 
murrer, dismissed  the  cross  bUl.  The  decree 
of  the  court  upon  the  orijgrtnal  MB  found  that 
the  appellees,  Qiarles  H.,  Blay  M.,  and 
Beatrice  L.  Woodbum,  were  the  <mnen  of 
the  principal  of  the  trust  fund  mated  by 
the  will,  and  that  Hie  same  bad  been  de- 
pleted and  squandered  by  the  defendonto  to 
the  bill,  and  that  the  appellees  woe  entitled 
to  on  accounting,  and  a  restoration  of  the 
principal  fnnd  to  Its  original  amount.  The 
cause  was  referred  to  a  master  In  chancery, 
who  made  r^Kirt,  and  therein  found  a  cer- 
tain amount  due,  A  final  decree  was  roidered 
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by  the  court,  finding  that  the  trustee,  Nevltt, 
had  failed  to  keep  proper  books  of  account; 
that  ,  said  trustee  had  paid  to  the  widow  a 
som  In  excess  of  saU  sum  of  $2,180,  which 
he  Bbould  have  retained  and  Inrested  as  a 
part  of  the  principal  fund;  that  he  had  unjus- 
tifiably paid  to  the  firm  of  James  &  Jarvls 
Dinsmoor  the  sum  of  tl,693.7Q.  part  of  said 
trust  fund.  In  Its  decree  the  court  charged 
Nevltt  with  $8,000,  the  principal  of  the  James 
H.  Woodburn  notes,  with  $166,98  received 
from  Sanborn,  the  receiver,  and  with  $2,180 
wrongfully  paid  over  by  him  to  the  said 
Phebe  A.  Woodburn;  the  whole  amounting 
to  the  Bum  of  $10,346.93.  The  decree  allow- 
ed Nevltt  credits  to  the  amount  of  $4,753, 
and  left  him  Indebted  to  the  trust  fund  In 
the  sum  of  $5,593.93.  The  decree  also  re- 
moved Nevltt  from  the  trusteeship,  and  re- 
quired him  to  turn  over  to  bis  sucoeasor  the 
land  representing  the  portion  of  the  trust 
fund  originally  secured  by  the  "south  mort- 
gage." By  the  decree  it  was  ordered  that 
complainants  recover  of  Edward  H.  Nevltt 
$5,593.93,  and  of  James  and  Jarvls  Dins- 
moor  $1,693.79,  and  the  sum  of  $2,180  from 
said  widow,  etc. 

It  is  evident  from  the  alwre  recital  of  the 
facts,  and  of  the  flndiogs  of  tbe  decree  ren- 
dered by  the  court  below,  that  no  freehold  Is 
involved  In  this  case.  A  freehold  is  In- 
volved, within  the  meaning  of  the  statute.  In 
cases  wherein  tbe  necessary  result  of  the 
judgment  or  the  decree  Is  that  one  party 
gains  and  the  other  loses  a  freehold  estate, 
or  where  the  title  to  a  freehold  Is  so  pat  in 
Issue  by  the  pleadings  that  the  decision  of 
the  case  necessarily  Involves  the  decision  of 
that  issue.  Ooodklnd  v,  Bartlett,  136  111.  18. 
26  N.  B.  387:  Sanford  v.  Kane,  127  IlL  691, 
20  N.  B.  810;  Malaer  v.  Hudgens,  180  IIL 
225,  22  N.  E.  865;  Ryan  v.  Sanford,  133  111. 
281,  24  N.  B.  428.  The  titie  to  land  Is  In  no 
way  put  in  Issue  by  the  pleadings  here.  The 
primary  object  in  the  present  suit  Is  not  the 
recovery  of  a.  freehold  estate,  nor  Is  the  de- 
cree one  by  which  one  of  the  parties  gains 
and  tbe  other  loses  a  freehold  estate.  Zinc 
Co.  V.  City  of  LasaUe,  117  HL  411.  2  N.  B. 
406,  and  8  N.  B.  81;  Bailroad  Go.  v.  Watson, 
106  111.  217.  The  trustee,  Nevltt.  and  his 
attorneys  had  In  thdr  possession  certain  se- 
corltles  belonging  to  the  trust  fund,  which 
they  are  alleged  to  have  wasted  and  squan- 
dered. They  are  called  upon  to  account  for. 
the  amount  so  wasted  and  squandered,  and 
to  restore  It  to  the  trust  fund.  It  Is  true 
thftt  at  a  foreclosure  sale  against  James  H. 
Woodburn  the  trustee  bid  in  certain  property, 
and  holds  tbe  title  thereto.  This  property, 
however,  he  merely  holds  in  trust;  And  as 
it  is  a  Butffititnte  for  the  note  and  mortage 
held  by  the  trustee,  which  was  fweelosed, 
tbe  land  so  held  by  the  trustee  Is  regarded  In 
equity  o  pexsonalty  or  money  In  his  hands. 


Nevltt  does  not  claim  to  be  tbe  owner  erf  the 
land  which  he  thus  bid  In  at  the  foreclosure 
sale,  but  admits  that  be  holds  It  In  trust,  and 
as  a  part  of  the  trust  fund  named  in  the 
will.  To  be  sore,  he  Is  removed  from  his 
trusteeship,  and  a  new  trustee  Is  ^pointed 
by  the  decree;  and  he  Is  ordered  to  convey 
the  land,  the  title  to  which  Is  In  him,  to  bis 
successor  In  trust.  The  decree,  however, 
which  thus  orders  him  to  convey  the  title,  Is 
not  such  an  adJucJIcatlon  upon  the  title  as 
deprives  him  of  tbe  title,  and  gives  It  to  an- 
other person.  The  requirement  that  he  con- 
vey the  title  helid  by  him  is  the  result,  not 
of  an  adjudication  upon  the  title  Itself,  but 
Is  the  result  of  the  finding  that  he  bad  not 
faithfully  performed  the  duties  of  the  trust 
The  order  to  convey  the  title  Is  merely  a 
part  of  the  finding  that  there  has  been  a 
breach  of  trust.  It  cannot  be  said  that  Nev- 
ltt loses  a  freehold  estate.  In  any  sense,  by 
the  decree  ordering  him  to  turn  over  the  land 
to  his  successor. 

Some  question  Is  made  as  to  the  owner- 
ship by  the  appellees  of  tbe  principal  of  tbe 
trust  fund.  It  Is  claimed  on  .the  part  of  the 
appellants  that  the  appellees  have  no  such 
Interest  In  the  principal  of  said  trust  fund  as 
authorizes  them  to  file  this  bill.  In  dlsi>08- 
Ing  of  the  present  motion  to  dismiss,  we  do 
not  deem  It  necessary  to  consider  the  wiU,  as 
above  quoted,  with  a  view  of  determlolng 
the  nature  of  the  Interests,  if  any.  which  the 
parties  hereto  have  In  said  fund.  The  will 
provides  that  the  farm  shall  be  sold  In  order 
to  raise  a  fund,  wblch  shall  be  for  the  sup- 
port of  the  widow  during  her  lifetime,  etc. 
Where  a  will  directs  the  executor  or  trustee 
to  sell  real  estate  for  the  purpose  of  creating 
a  fund  to  be  invested  for  the  use  of  life  ten- 
ants, the  will  Is  to  be  regarded  as  a  devise  of 
money  or  personalty,  and  not  of  land.  Glov- 
er V.  Oondell.  163  lU.  566,  45  N.  B.  173; 
Orerar  v.  Williams,  145  111.  625,  34  N.  B.  467. 
A  devise  of  real  estate,  to  be  converted  Into 
money  and  distributed  among  devisees.  Is 
admitted  to  be  a  devise  of  money,  and  not 
of  land.  Land  required  by  law  to  be  re- 
duced to  money  Is  regarded  as  personal 
property.  Baker  v.  Copenbarger,  15  111.  103; 
Jennings  v.  Smith,  29  III.  116.  The  principal 
fund  here  In  controversy  must  therefore  be 
regarded  as  personalty.  Hence  the  question 
whether  or  not  the  present  appellees  are  the 
owners  of  the  fund  makes  no  difference  In 
the  determination  of  the  motion  to  dismiss, 
as  the  property  Is  personal  property,  so  that 
a  freehold  cannot  be  Involved.  A  freehold 
has '  been  defined  to  be  "an  estate  In  real 
property  of  Inheritance,  or  for  life,  or  the 
term  by  which  It  is  held,"  Gage  v.  Scales. 
100  HI.  218;  Ducker  v.  Dry-Goods  Oo..  145 
IIL  663,  84  N.  B.  662.  Accordingly  an  order 
vUI  be  entered  dismissing  the  aweaL  Ap- 
peal dtsmisaed. 
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(XJi  111.  439) 

CHICAGO  &  N.  P.  B.  CO.  v.  CITT  OF 

CHICAGO. 
(Supreme  Court  of  IlUnois.    Oct.  24,  1898.) 

HuinClPAL  CORFORATIONA— PaVIKG— OrDIKAKCBS— 

Vaiaditt— Ambsdmbnt. 

1.  An  ordinance  proTldlnsr  for  the  paring  ot 
a  street  to  conform  to  the  established  grade  of 
the  street,  "as  Bhown  by  an  ordinance  fixing 
the  grade  ot  said  street  now  on  file  in  the  office 
of  the  cit7  clerk,"  is  a  sufficient  description  of 
the  grade,  under  1  Starr  &  C.  Ann.  St.  (2d 
Bd.)  p.  751,  art  9,  {  19,  providing  that,  when- 
ever a  local  improvement  is  to  be  made,  the 
ordinance  shall  specify  the  nature  and  descrip- 
tion thereof  "by  reference  to  maps,  plats, 

ftlans,  profiles,  or  specifications  thereof  on  file 
D  the  office  of  the  proper  clerk." 

2.  An  ordinance  provided  for  the  paving  of  a 
street  to  conform  to  the  established  grade,  "as 
shown  by  an  ordinance  fixing  the  grade  ot  said 
street  now  on  file  in  the  office  of  the  city  clerk." 
At  the  time  of  the  passage  of  the  former  ordi- 
nance, there  was  no  ordinance  fixing  such 
grade.  Heid,  that  the  defect  could  not  be 
cured  by  an  ordinance  afterwards  passed. 

3.  Acts  of  a  city  council  fixing  the  grade  of 
streets,  being  legislative  in  their  character, 
must  be  in  the  form  of  ordinances,  and  not  of 
mere  resolu^oiu  or  orders. 

4.  An  order  passed  by  a  dty  coundl,  by 
which  it  was  "ordered  that  where  a  grade  is 
established  on  streets"  running  in  one  direc- 
tion, at  intersections  of  streets  running  in  an- 
other direction,  the  grade  so  established  shall 
hold  as  to  cross  streets,  which  is  not  styled, 
"Be  it  ordained  by  the  city  council,"  as  requir- 
ed for  ordinances  by  City  and  Village  Act.  pt. 
1,  art.  5,  I  2,  and  which  was  not  passed  by  a 
majority  of  the  members,  nor  the  yeas  or  nays 
taken,  and  entered  upoQ  the  journal,  as  re- 
quired  for  ordinances  by  article  3,  8  13,  and 
which  was  not  presented  to  the  mayor  for  ap- 
proval, as  required  for  ordinances  by  article  3, 
I  18,  is  a  mere  resolution,  and  not  sufficient  to 
establish  the  grade  of  such  cross  streets. 

6.  City  ordinances  fixing  the  grade  of  streets 
cannot  be  enlarged  so  as  to  apply  to  other 
streets,  by  mere  resolutiolis,  but  most  be 
amended  by  an  act  of  equal  dignity  with  the 
ones  Bought  to  be  amenaed. 

Appeal  from  Oook  county  court;  W.  T. 
Hodson,  Judge. 

Application  by  the  city  of  Chicago  for  the 
conflrmatlon  of  a  special  assessment,  to 
which  objections  were  urged  by  the  Chicago 
&  Northern  Pacific  Bailrood  Oompany.  From 
a  Judgment  OTerruUng  the  objections  and  con- 
flnning  the  assessment,  the  railroad  company 
appeals.  Reversed. 

On  March  15,  1897,  the  city  of  Chicago 
passed  an  ordinance  providing  for  the  curb- 
ing, filling,  and  paving  of  West  Taylor  street. 
In  that  city,  from  the  west  curb  line  of  Cal- 
ifornia avenue  to  the  east  curb  line  of  Kedzle 
avenue,  and  that  the  cost  of  said  improvement 
should  be  paid  by  special  assessment  The 
usual  proceedings  were  taken  for  the  levying 
of  the  special  assessment  to  pay  for  said 
Improvement,  and  objections  were  urged  by 
the  appellant  company  to  the  legality  of  these 
proceedings.  These  objections  were  overruled 
by  the  county  court,  and  the  assessment  was 
confirmed  after  verdict  by  a  jury.  The  pres- 
ent appeal  is  prosecuted  from  such  judg- 
ment of  conflrmatlon.  West  Taylor  street 
runs  east  and  west,  and  Is  Intersected  by 


California  avenue,  Francisco  street,  Sacra- 
mento avenue,  Albany  avenue,  and  Kedzle 
avenue,  which  all  run  north  and  south;  Cal- 
ifornia avenue  being  the  easternmost  of  such 
Intersecting  avenues,  and  Kedzle  avenue  be- 
ing the  westernmost  thereof,  and  the  three 
others  above  named  l>elng  between  Califor- 
nia avenue  on  the  east  and  Kedzle  avenue 
on  the  west 

K.  K.  Knapp  and  Mark  Breedeo,  Jr.,  for 
appellant.  Charles  8.  Thornton,  Oorp.  Coun- 
sel, 3vbn  A.  May,  and  Stnart  O.  Sh^pord,  tor 
appeUeft. 

MAGRUDEB,  J.  (after  stating  the  facts). 
Section  1  of  the  ordinance  providing  for  the 
Improvement,  by  curbing,  filling,  and  paving, 
of  West  Taylor  street,  between  California 
avenue  on  the  east  and  Kedzle  avenue  on 
the  west,  contains  the  following  provision: 
"Said  pavement  to  be  laid  to  conform  to 
the  established  grade  of  aald  West  Taylor 
street  between  said  points,  as  shown  by  an 
ordinance  fixing  the  grade  of  said  street  now 
on  file  in  thg  office  of  the  city  clerk."  The 
provision  above  quoted  Is  the  only  provision 
In  said  ordinance  which  In  any  way  refers 
to  or  describes  the  grade  of  the  portion  of 
West  Taylor  street  to  be  paved.  It  will  be 
observed  that  the  reference  Is  to  "an  ordi- 
nance fixing  the  grade  of  said  street,  now 
on  file  in  the  office  of  the  city  clerk."  Section 
19  of  article  9  of  part  1  of  the  city  and  vil- 
lage act  provides  that,  whenever  a  local  Im- 
provement is  to  be  made  wholly  or  In  part 
by  special  assessment,  the  city  council  in 
cities  "shall  pass  an  ordinance  to  that  ef- 
fect, specifying  therein  the  nature,  character, 
locality  and  description  of  such  improvement, 
either  by  setting  forth  the  same  In  the  ordi- 
nance Itself,  or  by  reference  to  maps,  plats, 
plans,  profiles  or  specifications  thereof  on  file 
In  the  office  of  the  proper  clerk  or  both." 
1  Starr  &  C.  Ann.  St  (2d  Ed.)  p.  751.  The 
statute  nowhere  authorizes  a  reference  to 
an  ordinance  as  Indicating  the  nature,  char- 
acter, locality,  or  description  of  the  Improve- 
ment. It  specifically  requires  that  the  ordi- 
nance providing  for  the  Improvement  shall 
either  make  such  specification  In  the  ordi- 
nance itself,  or  shall  refer  to  maps,  plats, 
plans,  profiles,  or  specifications  thereof  on 
file  In  the  office  of  the  proper  clerk,  etc.  In 
City  of  Carllnville  v.  McClure,  156  111.  492, 
41  N.  E.  IGd,  we  said  that  the  grade  of  the 
street  must  be  made  to  appear.  In  order  to 
show  what  amount  of  excavation  and  filling 
respectively  are  required  to  be  made  In  the 
construction  of  the  Improvement,  and  that 
"a  reference  to  an  ordinance,  monument,  in- 
strument, or  other  fixed  thing  that  locates 
and  witnesses  that  grade  will  suffice."  Wash- 
ington Ice  Co.  V.  City  of  Chicago,  147  IIL 
327,  35  N.  E.  378;  City  of  Bloomlngton  v. 
Pollock,  141  HI.  346,  31  N.  E.  14<6.  In  the 
recent  case  of  Chicago  &  N.  P.  W.  Co.  v. 
City  of  Chicago,  172  III.  66,  48  M.  S.  1006, 
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wbere  the  ordinance  for  an  ImproTement  pro- 
Tlded  tbat  tbe  pavement  was  "to  be  laid 
to  conform  to  the  estabUsbed  grade  of  Ash- 
land avenoe,  as  shown  by  an  ordinance  estab- 
lishing the  grade  of  said  street  now  on  file 
tn  the  office  of  tbe  city  clerk,"  reference  was 
made  to  tbe  case  of  City  of  CarllnTllle 
T.  McClare,  supra,  and  the  statement  made 
In  tbe  latter  case,  ihat  a  reference  to  an  ordi- 
nance woTtld  suffice,  was  indorsed  and  ap- 
proved of.  These  decisions,  which  thus  Jus- 
tify a  reference  to  an  ordinance,  in  order  to 
determine  the  grade  of  a  street,  proceed  upon 
tbe  theory  that  the  ordinance  referred  to  ^all 
be  as  definite  and  certain  In  Its  description 
of  the  grade,  as  though  reference  was  made 
to  a  map,  plat,  plan,  profile,  or  specification. 
Upon  the  authority  of  the  two  cases  of  City 
of  CarlhiTiUe  v.  McClure  and  Chicago  & 
N.  P.  R.  Co.  V.  City  of  Chicago,  supra,  the 
ordinance  here  must  be  regarded  as  sufficient 
uiK>n  the  face  of  it  In  Its  description  of  the 
grade  of  the  street. 

Upon  tbe  trial,  however,  of  the  case,  the  aiH 
pellant  proved  Uiat  no  ordinance  was  ever 
passed  by  the  city  council  of  the  city  of 
Chicago  fixing  tbe  grade  of  West  Taylor 
street  along  tbe  line  of  the  proposed  im- 
provement Whether  It  devolved  upon  the 
appellee,  the  city  of  Chicago,  to  prove,  In  the 
first  place,  the  existence  of  the  ordinance 
establishing  the  grade,  as  referred  to  In  tbe 
ordinance  providing  for  the  Improvement,  or 
whether  It  was  the  duty  of  the  appellant  to 
show  the  absence  of  such  ordinance.  It  is 
not  necessary  here  to  Inquire.  It  is  sufficient 
to  say  tbat  tbe  proof  showing  such  absence 
was  made  by  the  appellant.  To  rebut  this 
proof,  appellee  introduced  In  evidence  an  ordi- 
nance, passed  by  the  city  of  Chicago  on 
June  21, 1897,  and  approved  June  24,  1897,  by 
tbe  mayor.  This  ordinance  provided  that 
the  grade  of  West  Taylor  street,  between 
Eedzie  and  California  avenues,  in  Chicago, 
should  be  on  certain  lines;  and  It  recited 
in  Its  body  tbat  it  was  Intended  thereby  to 
remove  any  ambiguity  tbat  might  exist  In 
the  ordinance  passed  by  the  city  conncll  In 
Janoary,  1887,  being  tbe  same  ordinance  pro- 
viding tor  the  Improvement,  and  heretofore 
designated  as  having  been  passed  on  March 
15,  1897.  The  Introduction  of  tbe  ordinance 
of  June  21, 1897,  was  objected  to  by  tbe  ap- 
pellant, upon  the  ground  tbat  It  was  passed 
subsequently  to  the  passage  of  the  ordinance 
of  January  or  March,  1897,  providing  for  the 
Improvement  This  objection  was  valid,  and 
should  have  been  sustained.  The  ordinance 
providing  for  tbe  Improvement  referred  to 
the  established  grade  of  West  Taylor  street 
as  shown  by  an  ordinance  fixing  such  grade 
then  on  file  In  the  office  of  the  city  clerk; 
that  Is  to  say,  on  file  In  the  office  of  the  city 
clerk  in  January  or  March,  1897,  when  the 
■ordinance  providing  for  the  pavement  of  the 
portion  of  West  Taylor  street  above  indicated 
was.  passed.  Tbe  common  council  baa  no 
fawer  to  care  a  -defect  in  tlie  original  ordi- 


nance by  creating  after  Its  passage  ,a  street 
grade  which  did  not  exist  at  tbe  time  of  Its 
passage. 

Counsel  for  the  city  also  Introduced  In  evi- 
dence three  ordinances,  the  first  of  which 
fixed  ttie  grades  of  Eedzie  avenue.  Albany 
avenue,  Sacramento  avenue,  and  Francisco 
street  at  their  Intersections  with  West  Taylor 
street  the  second  of  which  fixed  the  grade 
of  certain  streets  east  of  California  avenue 
and  at  thehr  Intersections  with  West  Taylor 
street  and  the  third  of  which  fixed  tbe  grade 
of  California  avenue  at  tbe  Intersection  of 
certain  streets  north  and  south  of  West  Tay- 
lor street  No  one  of  the  ordinances  thus 
Introduced  fixed  tbe  grade  of  California  ave- 
nue at  Its  Intersection  with  West  Taylor 
street;  and  no  one  of  said  ordinances  pur- 
ported to  fix  the  grade  of  West  Taylor  street 
at  any  point  In  connection  with  the  three 
ordinances  above  mentioned,  the  appellee  In- 
troduced In  evidence  an  order,  passed  by  tbe 
city  council  on  March  23,  1890,  subsequently 
to  tbe  passage  of  tbe  three  ordinances  last 
alMve  named,  by  the  terms  of  wtilch  it  was 
"ordered,  tbat  where  grade  Is  established  on 
streets  running  north  and  south,  or  at  Inter-- 
section  of  streets  running  east  and  west,  or 
wbere  grade  Is  established  on  a  street  run- 
ning east  and  west  at  Intersection  of  streets 
running  north  and  south,  grade  so  establish- 
ed shall  bold  as  to  crosis  streets."  The  appel- 
lant objected  to  tbe  introduction  of  tbe  three 
ordinances  last  above  named,  and  of  tbe  or. 
der  introduced  in  connection  with  them.  The 
objection  was  overruled,  and  exception  was 
taken.  We  think  that  the  objectltm  diottld 
have  been  sustained. 

The  reference  In  tbe  ordinance  providing 
for  the  improvement  la  to  "an  ordinance  fix- 
ing the  grade  of  said  street  now  on  file  In 
the  office  of  the  city  clerk."  The  reference 
here  Is  to  an  ordinance  fixing  tbe  grade  of 
West  Taylor  street  None  of  the  ordinances 
Introduced  fixed  tbe  grade  of  West  Taylor 
street  The  ordinances  Introduced  were  three 
In  number,  and  fixed  tbe  grades  of  other 
streets  crossing  West  Taylor  street  or  paral- 
lel with  It  The  reference  also  is  to  an  ordi- 
nance, and  not  to  an  order.  There  is  an  es- 
sential difference  between  an  ordinance  pass- 
ed by  the  common  council,  and  an  order  of 
the  common  council,  as  will  be  hereafter 
shown.  In  City  of  Carllnvllle  v.  McClure, 
supra,  tbe  reference  In  tbe  ordinance  for  the 
improvement  as  to  tbe  grade  of  tbe  street 
was  to  a  profile  of  tbe  street  on  file  In  the 
office  of  the  city  clerk;  and  it  was  there  held 
that  the  refei-ence  was  sufficient  because  the 
profile  on  file  In  tbe  clerk's  office  so  aided 
the  ordinance  as  that  the  ordinance,  when 
read  In  the  light  afforded  by  the  profile,  in- 
dicated tbe  location  of  tbe  grade  of  the 
street  The  instrument  to  which  the  refer- 
ence Is  made,  in  order  to  ascertain  the  grade, 
whether  It  be  an  ordinance,  or  a  profile,  or  a 
map,  or  a  plan,  or  a  plat  should  be  sufficient 
to  locate  the  ^ade  of  tbe  street   Unless  the 
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0;^  the  street  U  accurately  located,  no 
tntelllgent  and  correct  estimate  of  the  coat 
of  the  Improvement  can  be  made.  It  U  Im- 
practicable to  pave  the  street  atably  without 
prior  grading.  Horr  &  B.  Mun.  Ord.  S  226. 
In  the  case  at  bar,  the  coutractor,  seeking  to 
ascertain  the  grade  of  West  Taylor  street  be- 
tvreen  the  avenues  already  mentioned,  would 
not  find  In  the  city  cleric's  office  any  ordi- 
nance establishing  such  grade;  and  he  could 
not  be  required  to  look  among  the  ordinances 
of  the  city  to  find  ordinances  establishing 
grades  of  other,  streets  than  the  one  which 
his  contract  required  hUn  to  pave;  nor  could 
he  be  required  to  search  among  the  council 
proceedings  to  find  some  general  order  ap- 
plicable to  the  grade  of  streets  crossing,  or 
parallel  with,  the  street  which  he  was  re- 
quired by  his  contract  to  pave. 

The  proof  in  the  case  showed  that  the  order 
of  March  23,  1896,  was  not  styled  In  accord- 
ance wlUi  section  2  of  article  S  of  part  1  of 
the  city  and  village  act  Section  2  requires 
that  the  style  of  the  ordinance  in  cities  shall 
be,  "Be  it  ordained  by  the  city  council  of 
 ."  The  proof  also  shows  that  the  or- 
der of  March  23,  1886,  was  not  passed  by  a 
majority  of  the  members  of  the  city  council, 
as  required  by  section  13  of  article  3  of  part 
1  of  the  city  and  village  act;  also,  that  the 
yeas  and  nays  were  not  taken  upon  Its  pass- 
age, as  required  by  said  section  13;  also,  that 
the  yeas  and  nays  were  not  duly  entered  up- 
on the  journal  of  the  proceedings  of  the  city 
council,  as  required  by  said  section  13;  also^ 
that  the  same  was  not  presented  to  the  may- 
or for  his  approval,  as  required  by  section  18 
of  said  article  3.  Brfrr  v.  Tillage  of  Auburn, 
89  la  361;  Hackman  v.  Village  of  Staunton, 
42  lU.  App.  409;  Schofleld  v.  Village  of  Hud- 
son, 60  III.  App.  191.  It  is  thus  clearly  shovm 
that  the  order  In  question  lacked  the  require- 
ments which  the  statute  makes  necessary  In 
order  to  constitute  a  vaUd  ordinance.  The 
order  In  question  was  nothing  more  than  a 
mere  resolution,  and  in  no  sense  an  ordinance. 
It  is  not  claimed  that  the  three  ordinances, 
introduced  for  the  purpose  of  showing  the 
grades  of  streets  Intersecting  with  West  Tay- 
lor street  and  parallel  with  It,  would  be  com- 
petent, as  showing  the  grade  of  West  Taylor 
street  between  the  points  Indicated,  without 
the  order  of  March  23,  1896,  accompanying 
them  and  considered  in  connection  with  them. 
That  order  attempted  to  enlarge  and  amend 
the  three  ordinances  referred  to.  Bat  an  or- 
dinance cannot  be  amended,  repealed,  or  sus- 
I>ended  by  a  resolution.  The  act  which 
amends,  modifies,  or  repeals  a  law  should  be 
of  equal  dignity  with  the  act  which  enacts 
or  establishes  the  law.  A  resolution  or  order 
Is  not  a  law,  but  merely  the  form  in  which 
the  legislative  body  expresses  an  opinion. 
An  ordinance  prescribes  a  permanent  rule 
of  conduct  or  government,  while  a  resolution 
Is  of  a  special  and  temporary  character. 
Acta  of  legislation  by  a  municipal  corpora- 
tion, which  are  to  have  ooDtinuing  force  and 


effect,  must  be  embodied  In  ordinances,  while 
mere  ministerial  acts  may  be  In  the  form  of 
resolutions.  It  Is  true  that,  where  the  char- 
ter of  a  municipality  is  silent  as  to  the  mode 
in  which  the  city  council  shall  perform  an 
act,  the  decision  of  the  council  may  be  evi- 
denced by  either  a  resolution,  or  an  ordi- 
nance. But  where  the  charter  requires  an  act 
to  be  done  by  ordinance,  or  where  such  a  re- 
quirement is  implied,  as  it  Is  here,  by  neces- 
sary Inference,  a  resolution  la  not  sufficient, 
but  an  ordinance  is  necessary.  17  Am.  & 
Eng.  Enc.  Law,  pp.  285.  236;  Horr  &  B. 
Man.  Ord.  i  210;  1  DiU.  Mnn.  Corp.  (4th  Bd.) 
f  30,  and  notea;  City  of  San  Antonio  v. 
MIckleJohn,  89  Tei.  79.  38  8.  W.  785.  As 
an  ordinance  is  required  to  establish  a  fixed 
rule  for  the  conduct  of  the  aiCalrB  of  the 
city,  it  would  seem  that  the  grade  of  a  street 
should  be  established  by  an  ordnance;  and 
such  is  the  general  practice  in  this  and  other 
states.  City  of  Bloomington  v.  Pollock,  su- 
pra; City  of  CarllnviUe  v.  McQure,  supra; 
Washington.  Ice  Co.  v.  City  of  Chicago,  su- 
pra; Chicago  &  N.  P.  R.  Go.  T.  Citr  of  Chi- 
cago, supra;  State  t.  City  of  Bayonne,  36  N. 
J.  Law,  336;  1  Dill.  Mun.  Corp.  (4th  Ed.)  I 
307,  and  note;  Horr  &  B.  Mun.  Ord.  1  228; 
Nazworthy  v.  City  of  SulUvan,  50  111.  App. 
48;  Village  of  Crotty  t.  People,  3  HI.  App. 
465. 

Paragraph  7  of  section  1  of  article  5  of 
part  1  of  the  city  and  village  act  enumerates, 
among  the  powers  of  city  councils  In  cities, 
the  powor  "to  lay  out,  establish,  open,  alter, 
widen,  extend,  grade,  pave,  or  otherwise  Im- 
prove streets,"  etc.  Paragraph  96  of  said 
E«ction  1  enumerates,  among  the  powers  of 
city  councils  of  cities,  the  power  "to  pass  all 
ordinances,  rules,  and  make  all  regnlatitms 
proper  or  necessary  to  carry  into  effect  the 
powers  granted  to  cities,"  etc  Immediately 
following  said  paragraph  96  Is  section  2, 
which  speolfles  what  shall  be  the  style  of  an 
ordinance  in  cities.  By  tbe  paragraphs  and 
sections  thus  referred  to.  It  is  made  clear  that 
the  common  council  is  required  to  pass  such 
ordinances,  rules,  and  regulations  as  are  nec- 
essary to  carry  Into  effect  the  powers  granted 
to  the  city,  and  that  among  these  powers  Is 
that  of  grading  the  streets.  Acts  of  the  city 
which  have  for  their  object  the  carrying  into 
effect  of  the  charter  powers  thus  granted  are 
legislative  In  their  character;  and  it  Is  well 
settled  that  acts  of  municipal  corporations 
which  are  legislative  in  their  character  must 
be  put  In  the  form  of  ordinances,  and  not  of 
mere  resolutions.  17  Am.  &  Eng.  One.  Law, 
p.  286.  apd  cases  referred  to  In  notes.  A 
resolution  Is  a  much  less  formal  act  than  an 
ordinance.  "Ordinance^  rules,  and  regula- 
tions," as  used  in  paragraph  96,  above  refer- 
red to,  are  identical  in  meaning.  Hunt  v. 
City  of  Lambertville,  46  N.  J.  Law.  282;  Kep- 
ner  v.  Com.,  40  Pa.  fit  124.  It  follows  that 
the  order  of  March  23, 1890,  did  not  have  the 
^ect  of  establishing  the  grade  of  West  Tay- 
lor street,  because,  viewed  as  an  orl^naL 
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act  of  the  dts  coundl,  it  was  not  an  o^d^ 
nance,  and,  viewed  as  an  attoiqited  enlarge- 
ment of  preriou*  ordinances,  It  was  not  of 
oqnal  dignity  with  tbe  leglsIatlTe  acta  which 
It  attempted  to  qualify.  City  of  Qolncy  v. 
Chicago,  B.  &  Q.  R.  Co..  92  lU.  21,  Is  not  In- 
consistent with  the  doctrine  here  announced; 
as  In  that  case  there  was  a  conveyance  of 
the  street  absolutely  to  the  railway  company, 
under  the  resolution  mentioned  in  the  case, 
and  tbe  city  had  recognized  for  orer  20 
J  ears  the  resolution  passed  by  it,  which 
granted  the  right  to  the  railroad  company  to 
lay  its  tracks  lu  certain  streets.  There  the 
resolution  was  held  to  be  binding,  because  of 
tbe  deed  made  under  It.  and  the  long  posses- 
sion under  It  No  such  state  of  facta, 
however,  exists  In  the  case  at  ban 

Our  conclusion  is  that  the  county  oiurt  err- 
ed In  not  sustaining  the  objections  made  by 
tbe  appellant  company  to  tbe  introduction 
of  the  ordinance  of  June  21,  1897,  and  of  the 
three  ordinances,  introduced  in  connection 
with,  and  precedent  In  time  to,  the  order  of 
afarcta  23,  1S9e,  and  of  the  order  itselt  For 
the  error  in  not  sustaining  the  ot^ectlons 
Above  Indicated,  the  Judgment  entered  by  the 
•county  court  Is  reversed,  and  the  cause  Is 
rananded  to  that  court  for  further  proceed- 
ings In  accordance  with  tbe  views  here  ex- 
pressed.  Reversed  and  remanded. 


an  lu.  68S) 

QBBENB  V.  BOABD  OF  TBADB  OF  THE 
CITT  OP  CHICAGO. 

(Supreioe  Court  of  Ulmois.    Oct.  24,  1898.) 

EX0BANQE8-EZPm.BION  OF  U BKBBRS— BT-LA.Wfl- 
VALIDITT — COXTRACTS  or  CtlBTOMEBS. 

1.  Rule  4,  ^  15,  of  the  Chleap)  Board  of 
Trade,  providing  uiat  when  any  member  com- 
mits any  grave  offense,  or  act  of  dishonesty 
involving  the  association,  the  board  of  direct- 
ors shall  appoint  a  committee  trom  their  nnm- 
her  to  make  a  preliminary  investigation  as  to 
whether  charges  should  be  preferred  to  the 
Board,  Is  not  unreasonable  and  against  public 
policy. 

2.  Where  a  committee  of  the  board  of  direct- 
ors of  the  Chicago  Board  of  Trade  malces  a 
preliminary  investlfration  of  charges  against 
a  member  of  the  Board  of  Trade,  to  deter- 
mine whether  a  trial  of  such  charges  shall  be 
had.  the  member  is  not  entitled  to  notice  of 
such  preliminary  Investigation. 

3.  "nie  fact  that  charges  against  a  member 
of  ^e  Chicago  Board  of  Trade  are  preferred  by 
a  member  of  the  board  of  directors  which  is  to 
try  the  member  upon  such  charge  Is  no  ground 
for  enjoining  such  trial. 

4.  A  rule  of  the  Chicago  Board  of  Trade 
that  a  member  being  tried  liefore  the  board  of 
dlrectoFR  for  violation  of  the  by-laws  of  the 
Board  shall  not  be  allowed  to  be  represented 
by  professional  connsel  Is  not  anreasonable  or 
i^minst  pnbiic  policy, 

.  6.  The  (act  that  a  member  of  tiie  Chicago 
Board  of  Trade  by  virtue  of  his  membership 
has  made  contracts  between  costomers  does 
not  prevent  the  Board  from  expelling  such 
member  for  violation  of  Its  rnles,  aa  such  con- 
tracts can  be  enforced  ttie  customera  In 
their  own  names. 

R.  Customers  dealing  with  a  member  of  the 
f!fiicago  Board  .of  Trade  are  eonelurively  pre- 


snmed  to  have  dealt  with  htm  with  reference 
to  the  roles  of  the  Board,  which  provide  that 
members  can  be  expelled  for  misconduct. 

Appeal  from  appellate  court,  First  district 
Bill  for  Injunction  by  Hany  3dL  Gre«ie 
against  the  Board  of  Trade  of  the  City  of 
Chicago.  Judgment  for  defendant  was  af- 
firmed in  the  appellate  court  (03  IlL.  App. 
446),  and  plaintiet  appeals.  Affirmed. 

Monroe  &  Th(»-nton.  for  appellant  Oreen, 
Bobbins  &  Honorg,  for  appellee. 

PHILLIPS,  J.  Appellant  filed  bis  bill 
against  appellee  to  enjoin  It  from  trying  him 
for  a  violation  of  Its  by-laws.  The  bill  avers 
that  the  appellee  Is  a  public  corporation  own- 
ing property  of  the  value  of  ¥1,500,000,  and 
Is  carried  on  for  the  pecuniary  profit  of  Its 
members;  that  appellant  is  a  member  in 
good  standing,  and  Is  Innocent  of  the  charges 
made  against  him;  th&t  the  18  directors  are 
the  Judges  who  must  pass  on  the  charges 
against  appellant;  that  a  committee  of  3  of 
these  directors  was  appointed,  under  a  by- 
law, to  investigate  charges  against  appellant, 
and  without  his  knowledge,  and  without  no- 
tice to  him,  examined  sworn  witnesses, 
whose  testimQuy  was  reported,  and  preferred 
charges  against  him  for  a  violation  of  the 
rules  of  tbe  Board.  The  bill  then  alleges 
there  la  no  warrant  In  the  by-laws  for  such 
cnnmittee  proceeding  In  the  way  it  did; 
that,  it  such  course  was  to  be  pursued,  he 
bad  a  right  to  notice  of  such  examluatlmi, 
and  to  be  present  and  defend  himself,  and 
should  t>e  allowed  the  assistance  of  counsel; 
that  a  by-law  deprived  him  of  that  right 
and  that  such  by-law  was  illegal  and  void; 
that  appellant  has  pending  contracts  with 
clients  and  customers  for  the  future  delivery 
and  purchase  of  grain  amounting  to  $76,000, 
upon  which  he  received  $20,000  margins,  and 
pidd  out  to  others  $10,000,  and,  If  expelled, 
he  cannot  fnlflU  his  contracts;  that  he  was 
summoned  to  appear  and  stand  trial  on  three 
days*  notice,  when  he  was  sick  and  unable 
to  attend,  and,  if  expelled,  ^e  Injury  to  him 
will  be  Irreparable.  The  bill  prayed  for  an 
injunetlou  restraining  the  Board  of  Trade 
from  trying  or  attempting  to  try  him  for 
dealing  in  dUFerences  on  fluctuations  In  the 
market  price  of  commodities  without  a  bona 
fide  purchase  or  sale  of  property  for  actual 
delivery,  or  from  trying  him  for  making  or 
reporting  false  and  fictitious  purchases  and 
sales,  and  from  disciplining,  suspending,  or 
expelling  him.  Appellee  filed  an  answer, 
■whldi  admits  that  it  Is  a  corporation.  Avers 
that  It  Is  not  organized  for  pecuniary  profit, 
but  is  a  voluntary  association,  and  states  Its 
object  sabstantially  as  alleged  In  the  bill. 
Avers  it  was  authorized  by  Its  charter  to 
make  rules,  regulations,  and  by-laws  for  Its 
government,  and  to  admit  to  membership  or 
expel  therefrom  such  persons  as  it  may  see 
fit  In  the  manner  prescribed  by  Its  rules, 
regulations,  and  by-laws,  by  which  It  Is 
shown  that  the  board  of  directors  of  appellee 
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consists  of  18  members,  1  of  whom  Is  Its 
president,  and  2  are  Its  rice  presidents;  that 
when  any  member  shall  violate  any  of  the 
rules,  regulations,  or  by-laws  of  the  associa- 
tion, or  when  any  member  shall  be  guilty  of 
making  or  reporting  false  or  fictitious  pur- 
chases or  sales,  he  shall  be  censured,  sus- 
pended, or  expelled  by  the  board  of  direct- 
ors, as  they  may  determine  from  the  nature 
and  gravity  of  the  offense  committed;  that 
a  majority  of  a  quorum  sitting  at  a  regular 
or  adjourned  meeting  of  the  board  of  direct- 
ors shall  be  necessary  to  censure  or  suspend, 
and  an  affirmative  vote  of  at  least  12  mem- 
bers of  the  board  of  directors  shall  be  neces- 
sary to  expel;  that  all  charges  shall  be  In 
writing,  and  be  signed  by  one  or  more  mem- 
bers of  the  association,  by  business  firms,  one 
or  more  of  whose  members  shall  be  mem- 
bers of  the  association,  or  by  the  chairman 
of  the  committee  of  the  association;  that  It 
Is  made  the  duty  of  the  board  of  directors 
to  refer  all  charges  made  against  a  member, 
or  any  public  report  concerning  an  act  of  a 
member,  charging  him  with  an  DfiTense 
against  Its  by-laws,  to  a  committee  of  their 
own  number,  for  a  preliminary  or  Informal 
Investigation,  who  must  Inquire  Into  the 
truth  or  falsity  of  such  complaint  or  report, 
and  after  Investigation,  if  they  shall  deem 
any  member  guilty  of  such  offense,  they  shall 
80  report  to  the  board  of  directors,  with  spe- 
cific charges;  that,  uiwn  such  a  report  be- 
ing made,  the  member  Implicated  Is  notified 
to  appear  before  the  board  of  directors  for 
trial;  that  the  rule  does  not  prescribe  what 
means  the  committee  appointed  to  investi- 
gate shall  tabe  to  determine  the  truth  of  the 
accusations  against  a  member.  Avers  that 
these  rules  were  in  force  at  the  time  appel- 
lant became  a  member,  and  that  he  assented 
to  the  same.  Denies  all  conspiracy  or  pre- 
judging of  the  case.  Admits  the  preferring 
of  charges  by  the  committee  after  they  heard 
evidence,  and  the  purposed  trial.  Admits 
the  rule  as  set  forth  In  the  bill,  that  the  right 
to  professional  counsel  is  denied.  Affidavits 
were  filed  by  appellee  and  appellant  The 
temporary  Injunction  granted  at  the  time  of 
filing  the  bill  was  dissolved,  and  the  bill  dis- 
missed, on  a  bearing  upon  bill,  answer,  and 
affidavits.  The  complainant  excepted,  and 
prosecuted  an  appeal  to  the  appellate  court 
for  the  First  district,  where  the  decree  was 
.affirmed;  and  this  appeal  is  taken. 

The  aiHKllant  insists  that  the  rule  denying 
to  him  the  right  to  have  professional  counsel 
Is  unreasonable  and  void;  that  the  appoint- 
ment of  a  committee  to  investigate  and  de- 
termine whether  charges  shall  he  preferred 
against  him,  from  the  members  of  the  board 
of  directors,  who  are  to  constitute  the  body 
to  try  him,  would  make  his  judges  his  prose- 
cutors^ who  had  prejudged  his  case,  and 
therefore  the  rule  Is  unreasonable,  illegal, 
and  void ;  that  the  inrocedure  by  the  cmnmlt- 
tee  In  bearing  and  reportiiuc  the  evidence 
against  him  without  notice  and  without  his 


being  present  was  a  violation  of  the  rules  of 
the  board,  and  was  an  illegal  and  oppressive 
procedure.  The  Board  of  Trade  of  the  City 
of  Chicago  maintains  an  exchange  hall,  upon 
the  floors  of  which,  between  certain  pre- 
scribed hours  of  each  business  day,  the  busi- 
ness of  Its  members  in  buying  and  selling 
grain  snd  provisions  Is  transacted.  The 
greater  part  of  the  products  of  the  territory 
tributary  to  Chicago  is  dealt  with  on  Its 
fioors,  and  to  a  great  extent  the  prices  of 
grain  and  provisions  throughout  the  civilized 
world  are  there  fixed  and  determined.  It  Is 
a  corporation  organized  under  an  act  of  the 
general  assembly  of  this  state,  and  has  the 
power  to  enact  rules  and  by-laws  for  its  own 
government  and  the  government  of  Its  mem- 
bers. When  such  rules  are  enacted  by  such 
an  association  or  corporation,  they  must  be 
conformed  to  by  It  Id  all  matters  relating  to 
Its  members,  with  reference  to  their  actions, 
and  In  disciplining  them.  One  becoming  a 
member  of  such  a  corporation  or  association, 
and  subscribing  to  the  by-laws,  agrees  to 
submit  to  its  rules  and  regulations.  Baner 
V.  Samson  Lodge.  102  tnd.  2est,  1  N.  R  571; 
Assurance  Fund  v.  Allen,  106  Ind.  (S93,  7  N. 
E.  317;  Coles  v.  Insurance  Co.,  18  Iowa,  426. 
The  by-laws  to  which  such  member  agrees 
to  submit  are  such  as  are  authorized  by  the 
nature  of  the  corporation  and  the  laws  of  the 
cotmtry,  and  hence  must  not  be  contrary  to 
the  policy  of  the  law,  nor  unreasonable. 
Sayre  v.  Association,  1  Duv.  143;  1  Thomp. 
Corp.  H  1014,  1016;  People  v.  Throop,  12 
Wend.  183.  The  offense  charged  against  ap- 
pellant Is  one  that  Is  clearly  in  violation  of 
the  by-laws,  and,  although  it  Is  averred  that 
the  defendant  Is  not  guilty  of  the  charge,  that 
cannot  affect  the  right  of  procedure.  By  sec- 
tion 16  of  rule  4  of  appellee  It  Is  provided 
that  where  any  grave  offense,  or  act  of  dls* 
honesty  Involving  the  good  name  or  dignity 
of  the  association,  or  any  act  of  dishonesty^ 
by  complaint  or  public  report  concerning  a 
member,  shall  come  to  the  knowledge  of  the 
board  of  directors,  they  shall  cause  a  pre> 
llmlnary  Investigation  to  be  made  by  a  com- 
mittee, to  determine  whether  charges  shall 
be  preferred.  The  appellant  Insists  that  such 
appointment  of  the  committee,  and  Its  hear- 
ing testimony  and  investigating,  without  no- 
tice to  him,  are  unreasonable,  unjust,  and  a 
violation  of  his  rights.  The  object  and  pur- 
pose of  this  rule  were  evidently  to  avoid  the 
annoyance  and  harassment  to  memlKrs 
which  would  arise  from  bearing  every  charge 
that  might  be  made  against  a  member  based 
on  mere  rumor,  or  by  operators  on  the  wrong 
side  of  the  market  who  might  be  dealing 
through  the  member  as  their  sgent  or  com- 
mission man.  A  mere  Inquiry  to  determine 
whether  mere  complaints  or  mmors  shall  be- 
Investlgated  and  tried  before  the  board  of  di- 
rectors on  charges  preferred  against  a  mem- 
ber Is  In  no  sense  a  trial.  Neither  Is  It  an 
unreasonable  by-law.  In  contravention  of  pub- 
I  lie  policy.   It  la  not  requisite  that  notice  be- 
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^ven  of  ttadh  inqnlrr.  Wben  charges  are 
preferred  against  a  member  to  be  tried  be- 
fore the  board  of  directors,  the  by-laws  then 
require  that  he  shall  have  notice  before  be- 
11%  placed  on  trial.  No  right  given  him  un- 
der the  by-laws  of  the  corporation,  to  which 
he  has  assented,  is  Infringed.  The  fact  that 
the  charges  are  preferred  by  a  member  of 
the  board  of  directors  which  is  to  try  the  ac- 
cnsed  would  not  be  cause  for  Interference  by 
a  court  of  equity  to  prevent  a  trial  To  as- 
snme  In  advance  that  such  a  board  would  not 
give  u  member  a  fair  trial  Is  to  deny  to  such 
a  body  the  reputation  for  Justice  and  fair 
dealing  which  commercial  and  mercantile  as- 
sociations have  always  enjoyed.  It  Is  to  as- 
sume that  men  will  not  deal  fairly  with  one 
of  themselves.  Su<^  presumption  cannot  be 
entertained.  If  the  fact  that  charges  were 
preferred  by  a  member  of  a  board  of  lUrectors 
would  prevent  a  hearing  by  them  on  Charges, 
tt  would  also  apply  in  case  the  power  of  trial 
waa  lodged  In  the  body  of  the  members,  as 
It  fteqoently  Is.  If  the  board  of  18  directors 
would  be  disqualified  from  trying  a  member 
because  one  or  two  had  prejudged  his  case, 
and  a  court  of  equity  would  on  that  ground 
Interfere  by  Injunction  to  prevent  a  trial, 
then  one  or  two  members  of  the  board  who 
might  have  prejudged  the  case  favorably  to 
tlie  member  to  be  tried  could  prevent  a  trial 
by  announcing  the  fact  that  they  had  pre* 
Judged  the  case. 

It  Is  urged  that  a  court  of  equity  should  in- 
terfere and  enjoin  a  trial,  under  the  rules  of 
appellee,  because  one  of  Its  rules  prevents  ap- 
pellant from  being  represented  by  profession- 
al connseL  That  prorlslon  of  the  by-law  Is, 
"In  investigations  before  the  board  of  di- 
rectors, or  any  committee  of  the  association, 
no  parly  shall  be  allowed  to  be  represented 
by  professional  counsel."  When  It  Is  con- 
sidered that,  as  a  role,  the  body  of  the  board 
of  directors  Is  composed  of  men  not  con- 
versant \tlth  forms  of  procedure  and  techni- 
cal rules  of  law,  but  who  are  organized  Into 
a  coriKiratlon  or  association  for  business  pur- 
poses, and  the  governing  body  before  whom 
trials  are  to  be  had  Is  circumscribed  by  no 
technical  rules  of  law,  and  that  the  purpose 
IB  to  Investigate  whether  there  has  been  a 
violation  of  the  rules  of  that  body,— rules 
with- which  they  as  well  as  the  accused  are 
familiar,— it  wIU  be  seen  the  employment  of 
professional  counsel  would  not  be  calculated 
to  expedite  business  or  advance  the  interest 
of  the  accused,  because  the  Judges  are  unac- 
quainted with  technical  rules  of  law.  With 
such  a  body  to  try  the  accused  under  Its  own 
rules,  subscribed  to  by  the  accused,  the  ex- 
clusion of  professional  counsel  does  not  vio- 
late our  sense  of  right,  and  Is  not  against 
public  policy  or  unreasonable.  The  manner 
of  Investigation  to  determine  whether  char- 
ges shall  be  preferred,  the  manner  of  trial, 
the  body  before  whom  the  trial  Is  to  take 
place,  and  the  exclusion  of  professional  conn- 
iMl.  are  all  provided  for  by  the  by-laws,  and 


are  methods  of  discipline.  They  infringe  no 
rule  of  law,  and  are  not  unreasonable.  They 
provide  a  tribunal  and  procedure  voluntarily 
chosen  to  determine  questions  arising  be- 
tween the  association  and  its  members,  ac- 
cording to  rules  to  which  the  members  as- 
sented on  being  admitted.  As  heretofore 
said,  where  such  by-laws  Infringe  no  public 
policy  or  rule  of  law,  and  are  not  unreason- 
able, courts  will  never  Interfere  to  control 
their  enforcement,  but  such  corporations  or 
associations  will  be  left  to  enforce  their  rules 
and  regulations  In  the  manner  they  have 
adopted  for  their  own  government  and  meth- 
ods of  discipline.  Fisher  v.  Board,  80  IlL 
8G;  Baxter  v.  Board,  83  111.  146;  Sturges  v. 
Board,  86  lU.  441;  People  v.  Board,  80  HL 
134;  Pitcher  v.  Board,  121  IlL  412,  13  N.  E 
187;  Kyan  v.  Cudahy,  157  ni.  108,  41  N.  B. 
760;  Board  v.  Nelson,  162  IlL  431,  44  N.  R 
743. 

It  Is  Insisted  the  Board  of  Trade,  by  hold- 
ing out  to  the  public  that  a  broker  Is  a  mem- 
ber, encourages  and  Invites  the  public  to  buy 
produce  on  Its  exchange'  through  that  mem- 
ber, and,  when  the  public  have  acted  on  such 
Invitation,  by  the  expulsion  of  sntA  member 
the  Board  would  prevent  the  carrying  out  of 
contracts  which  customers  of  the  expelled 
member  have  made  In  good  faith,  and  such 
customers  would  be  remediless.  Contracts 
contemplating  actual  delivery  can  be  en- 
forced against  the  other  parties  thereto  In 
the  name  of  such  customer,  although  the 
name  of  the  principal  with  whom  be  has. 
dealt  Is  not  disclosed  by  the  broker  at  the 
time  of  making  the  contract  Such  contracts 
could  have  been  provided  for  by  countor 
sales  or  purchases  on  the  floor  ot  Hie  ex- 
change wltbhi  an  hour.  The  edstence  of 
audi  contracts  aifords  no  ground  for  Inter- 
ference to  prevent  a  trial  under  the  rules  of 
the  Board  of  Trade.  If  It  could  be  held  It 
did,  then  a  member  could  always  have  out- 
standing contiaciB,  and  effectually  prevent 
being  tried  for  a  violation  of  the  rules  of  the 
Board  of  Trade.  Aside  from  this,  customers 
of  a  member  of  the  Board  of  Trade,  dealing 
with  him  as  such  member,  must  be  conclu- 
sively presumed  to  have  dealt  with  him  with 
reference  to  the  rules  of  the  Board,  which 
provide  that  their  broker  could  be  suspended 
or  expelled  for  misconduct.  Bailey  v.  Bens- 
ley,  87  HL  656.  To  allow  an  Injunction  !n 
cases  of  this  character  would  result  In  trans- 
ferring offenses  against  the  mles  of  clubs, 
societies,  churches,  corporations,  and  associa- 
tions of  this  character  to  courts  of  chancery 
for  trial,  where  it  was  alleged  the  member- 
ship was  of  pecuniary  value,  and  that  the 
complaining  member  could  not  have  a  fair 
trial  under  the  rules  of  the  organization  to 
wliich  he  belonged. 

It  was  not  error  to  dissolve  the  injunction 
and  dismiss  the  bill.  The  Judgment  of  the 
appellate  court  for  the  First  district,  affirm- 
ing the  decree  of  the  superior  court  of  Cook 
county,  la  affirmed.   Judgment  affirmed. 
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bbatub  t.  national  bank  of  Illi- 
nois. 

^npreme  Court  of  Illfauds.   Oct.  24,  ISOa) 

BitXS  AND  NOTB8— PATHBNT  Of  DttATn— FOKOBO 
ISSTBDHBSTB— IDKNTITT  Or  NaHBS. 

L  A  holder  of  a  draft  under  a  forged  tn- 
dorsement  of  the  payee  cannot  compel  the 
drawee  to  pay  the  same,  since  anch  holder,  al- 
though he  may  have  received  the  draft  in  good 
faith  and  for  value,  acquired  no  title  thereto. 

2.  Where  the  name  of  the  real  payee  and  the 
name  of  a  fraudulent  poseesaor  of  a  draft  dif- 
fer only  aa  to  a  middle  letter,  whether  or  not 
there  is  forgery  must  be  determined  as  in  a 
case  where  the  name  of  the  real  payee  and  the 
assumed  payee  are  the  same,  since  the  lav 
does  not  regard  the  middle  Initial  as  a  part 
of  a  person^  name. 

3.  Where  a  person,  who  is  not  the  real 
payee,  but  haa  the  same  name  aa  tlie  real 
payee,  indorses  a  draft,  with  the  kno^Iedgp 
that  he  is  not  the  real  payee,  and  with  Intent 
to  perpetrate  a  fraud,  hu  Indorsement  is  a 
forgery. 

Appeal  from  appellate  court,  First  district. 

Action  by  C.  Stuart  Seattle  against  the  Na- 
tional Bank  of  Illinois.  From  a  Judgment 
of  the  appellate  court  (69  lU.  App.  632)  affirm- 
ing a  Judgment  in  favor  of  defendant,  plain- 
tiff appeals.  Affirmed. 

TblB  suit  was  originally  begun  before  a  Jus- 
tice of  the  peace,  and  taken  by  appeal  to  the 
etrcult  court  of  Cook  county.  In  the  circuit 
court  the  cause  was  submitted  by  agreement 
to  be  tried  by  the  court  without  a  Jury.  The 
finding  of  the  conrt  was  against  the  appellant 
'here,  who  was  the  plaintiff  below,  and  In  fa- 
vor of  the  appellee  here,  who  was  the  defend- 
ant below.  Judgment  was  rendered  upon  the 
finding,  which  was  for  an  amount  less  than 
$1,000.  An  appeal  was  taken  to  the  appellate 
court.  The  appellate  court  has  affirmed  the 
Judgment  of  the  circuit  court,  and  granted  a 
certificate  of  Importance.  There  is  no  contro- 
versyasto  the  facts.  The  case  was  tried  upon 
a  stipulation  as  to  the  facts,  which  were  sub- 
stantiaUy  as  follows:  On  September  15, 1691, 
one  Qeorge  P.  Bent,  of  No.  22S  Canal  street, 
Chicago,  sent  forcoUectlon  to  the  First  Nation- 
al Bank  of  Council  Bluffs,  Iowa,  a  note  for 
$133.60,  made  by  a  man  by  the  name  of  3fax 
Boumlcira.  On  September  28,  18&1,  the  First 
National  Bank  of  Council  Bluffs  collected  the 
note,  and. on  the  same  day  made  ita  draft  for 
$133.25  on  the  NaUonal  Bank  of  Chicago,  Illi- 
nois, to  the  order  of  George  A.  Bent,  Chicago. 
The  draft  was  made  payable  to  the  order  of 
George  A.  Bent,  instead  of  George  P.  Bent, 
by  mistake.  It  was  mailed  to  Geo^  A. 
Bent,  Chicago,  111.  George  P.  Bent  was  In- 
tended to  be  made  the  payee  in  the  draft. 
George  A.  Bent  never  had  any  business  trans- 
actions with  appellee,  the  drawee,  or  with  the 
First  National  Bank  of  Council  Bluffs,  the 
drawer  of  the  draft.  The  latter  bank  was 
never  indebted  to  George  A.  Bent  A  man 
named  George  A.  Bent  received  the  draft 
from  the  post  office,  and  indorsed  npon  It  his 
own  name,  George  A,  Bent,  and  sold  It  to  the 
appellant.  The  facta  tend  to  show  litat  the 


appellant  pxucbascd  the  draft  In  good  faith, 
relying  npon  one  Beach,  a  broker,  whom  he 
knew,  although  he  was  not  acquainted  with 
George  A.  Bent,  the  supposed  payee  in  the 
draft  After  purchasing  the  draft  the  appel- 
lant deposited  It  for  his  own  account  In  the 
Bank  of  Gonunerce  in  Chicago^  which  cleared 
through  the  Union  National  Bank  of  Chicago. 
The  draft  was  paid  by  the  appellee  bank 
through  the  Union  National  Bank.  The  ap- 
pellee returned  the  draft  to  the  National  Bank 
of  Council  Bluffs,  and  it  was  there  discovered 
that  George  A.  Bent  had  received  the  draft 
intended  for  George  P.  Bent.  Affidavits  set- 
ting op  the  facts  and  the  mistake  which  had 
occurred  were  made  and  attached  to  the 
draft  and  the  draft,  with  the  affidavits  so 
attached,  was  returned  to  the  appellee.  The 
app^ee  returned  the  draft  to  the  Union  Na- 
tional Bonk,  which  redeemed  It,  under  the 
rules  of  the  clearing  house.  The  Union  Na- 
tional Bank  presented  It  to  the  Bank  of  Com- 
merce, and  the  latter  bank  took  It  up,  and  re- 
quired the  app^axLt  to  make  the  same  good. 
The  appellant  took  the  draft  to  the  app^ee 
bank,  and,  ascertaining  that  the  appellee  had 
funds  In  Its  hands  belonging  to  the  First  Na- 
tional Bank  of  Council  Bluffs,  the  drawer  of 
the  draft,  demanded  payment,  but  payment 
was  refused  by  ai^idlee  on  the  alleged  ground 
that  the  indorsement  of  the  payee  was  a  for- 
gery. Six  propositions  were  submitted  by  the 
appellant  (the  plaintiff  below)  to  the  trial 
court  to  be  held  as  law  in  the  decision  of  the 
case.  Two  of  these  were  marked  "Held," 
two  were  marked  "Refused,"  and  two  were 
modified,  and  marked  "Held"  after  b^g 
thus  modified.  The  trial  court,  of  its  own 
motion,  made  In  writing,  and  held  affirma- 
tively, a  proposition  htdding  that  no  right  of 
action  existed  against  the  appellee,  the  Na- 
tional Bank  of  Illinois,  and  declined  to  hold 
whether  or  not  the  First  National  Bank  of 
Cooncll  Blnfls  was  liable.  Propo:  ezc^tloiis 
were  taken  to  tbe  actlcn  of  the  contt 

Harry  Vincent,  f  ot  iUH>eUai>t.  Arnold  Heap, 
for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  question  presented  by  this  record  la  with- 
in a  very  narrow  compass.  It  is  whether  a 
party  holding  a  draft  under  a  forged -Indorse- 
ment of  the  payee  therein,  or  what  amounts 
to  a  forged  indoLsement  can  compel  tbe 
drawee  to  pay  him  the  draft  It  is  estab- 
lished dearly  by  the  evidence  that  the  (George 
A.  Bent  who  took  tbe  draft  from  the  post 
office,  and  indorsed  his  name  upon  the  back 
of  it  was  not  the  real  payee,  to  whom  the 
drawer  of  the  draft  Intended  to  make  It  pay- 
able. It  Is  true  that  the  real  and  Intended 
payee  and  real  owner  of  the  draft  was  named 
George  P.  Bent;  but  the  fact  that  the  name 
of  the  real  owner  and  the  name  of  th^^raudu- 
lent  possessor  of  the  draft  differ,  so  far  as  the 
middle  letter  of  tiie  name  is  concerned,  does 
not  make  the  case  other  than  a  case  where 
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the  name  of  the  real  payee  and  the  name 
«f  tiie  aBBumed  payee  are  the  same.  This  If 
■o  because  the  law  does  not  regard  the  mid- 
dle Initial  letter  as  a  part  of  a  person's  uune, 
bat  only  recognises  one  Ghristlan  name  of  a 
party.  Thompson  Lee,  21  111.  2U;  Brsklnn 
T.  Davis,  25  lU.  251;  afiUer  t.  People.  39  HL 
467;  Bletcli  Johnson,  40  IlL  116;  Hum- 
phrey T.  Phinips,  B7  m,  182.  Whne  a  bill  Is 
parable  to  the  order  of  a  person,  and  an- 
oQier  person  of  the  name  of  the  payee  gets 
hold  of  It,  and  Indorsei  It  to  a  party  who 
takes  It  In  good  CaiUi  and  for  value,  such 
party  acquires  no  title  to  the  bUL  Cochran 
V.  Atchison,  27  Kan.  728.  U  the  Indorae- 
ment  so  made  by  a  person  who  Is  not  the 
real  payee,  but'  has  the  same  name  as  the 
real  payee,  Is  made  1^  such  person  with  fnQ 
knowledge  that  he  is  not  the  real  payee,  and 
witii  Intent  to  perpetrate  a  fraud,  his  Indorse- 
ment cannot  be  regarded  otherwise  than  as 
a  forgery.  In  Barfldd  v.  State.  29  Oa.  127, 
It  was  held  that  where  there  were  two  per- 
stms  of  the  same  name,  and  one  of  them 
signed  that  name  to  certain  notes  with  the 
intention  that  the  notes  might  be  used  In  trade 
as  tiie  notes  of  the  other.  It  was  a  foi^ry. 
Kackstone  (4  Oomm.  247)  defines  fbrgery  to 
be  the  fraudulent  maktaig  or  alteration  of  a 
writing  to  the  prejudice  of  another  man's 
right.  "One  may  be  guilty  of  forgery  U  be 
fraudulently  signs  his  name,  althoogb  It  Is 
Identical  with  that  of  the  person  who  should 
have  lUgned.  Thus,  If  a  UU  of  exchange  fs 
payable  to  A  B.  or  oMer,  and  It  comes  to 
the  hand  of  a  person  named  A  Ki  who  Is 
not  the  payee,  and  who  fraudolently  Indorses 
It  for  the  purpose  of  obtaining  tiie  mon^, 
this  Is  a  forgery."  V.  8.  t.  Long.  30  Fed. 
678.  Where  an  indorsement  is  made  for  the 
purpose  of  being  fraudulently  used  as  the 
Indorsement  of  another  person.  It  Is  falaeiy 
made.  The  falsity  of  the  act  conalsts  In  the 
Intent  that  tiie  Indorsement  ahaU  pass  and 
be  recdved  as  that  of  some  other  party,  and 
In  sDch  case  the  charge  of  forgery  can  be 
maintained)  although  the  signature  la  of  a 
name  whldi  might  lawfully  be  used  by  the 
person  who  put  it  on  the  draft  n  bill  of  ex^ 
change.  Com.  v.  Foster,  114  Mass.  811.  In 
Peoide  T.  Peacoch;  8  Cow.  78,  where  ontaln 
coal  was  consigned  to  George  Peacock,  of 
New  York,  and  arrived  there,  and  was  claimed 
by  another  of  the  same  name,  who  resided 
to  the  same  dty.  but  was  not  the  tme  con- 
signee, and  he,  knowing  tills,  obtained  an 
advance  of  money  oa  indorsing  the  permit  for 
the  delivery  of  tiie  co^  witii  his  own  proper 
nune,  it  was  held  that  this  was  forgery. 
Notbbig  Is  better  settled  than  that  a  fogged 
Indorsement  does  not  i»ss  titie  to  commer* 
dal  paper  negotiable  only  by  Indorsement, 
and  does  not  Jnstlfy  the  payment  of  such 
paper.  Here,  whether  the  Indorsement  of  the 
payee's  name  was  technically  a  foi^ry,  or 
ma  merely  a  qnmona  and  false  Indorsement, 
to  either  case  tt  was  Inoperative  to  change 
the  title  to  the  Instrumuit   Graves  v.  BAnk, 


17  N.  Y.  205.  In  Graves  v.  Bank,  supra.  It 
was  held  that  the  drawee  of  a  bill  of  ex- 
change Is  bound  to  ascertain  that  tlu  person 
to  whom  he  makes  payment  Is  tiie  gennine 
payee,  or  Is  authorised  by  him  to  receive  It; 
that  It  to  no  defenie  against  sucb  a  payee 
tiiat  the  drawee.  In  the  r^^lar  coarse  of  bad- 
ness, witii  nothliv  to  exdte  su^lclon,  paid 
the  Mil  to  a  htd'jer  In  good  faith  and  for 
Taln%  under  an  indorsement  of  a  person  beax^ 
Ing  the  same  name  as  the  payee.  There  It 
was  said  by  tiie  court:  'The  defendants,  on 
whom  the  draft  was  drawn,'  paid  It  upon  the 
Indorsemait  of  another  Charles  F.  Graves,  re- 
siding at  or  near  LasaUe,  who  wrongfully 
took  it  from  the  post  office  at  Mendota.  Such 
a  payment,  although  made  in  good  faith,  did 
not  devest  <a  Impair  the  title  of  the  tme 
owner,  who  had  not  seen  or  indorsed  the 
paper.'*  In  Mead  v.  Young,  4  Term  R.  28. 
the  action  was  brought  by  tiie  indorser  of  a 
bin  of  exchange  against  the  acceptor,  the  bOl 
having  been  drawn  by  one  Christian  on  the 
d^^dant  In  liondoo,  payable  to  Henry  Da- 
vis or  order;  and  having  been  put  into  the 
foreign  mall,  Inetosed  In  a  letter  from  Chris- 
tian, it  got  Into  the  hands  of  another  Henry 
Davis  than  the  one  in  whose  tavot  it  was 
drawn.  The  defendant  accepted  the  and 
It  was  discounted  by  the  plaintiff.  It  was 
held  that  it  was  compe^t  for  the  defendant 
to  prove  th^  the  person  who  indorsed  to  the 
plaintiff  was  not  tiie  real  jwyee,  thou^  he 
was  of  the  same  nam^  and  though  there  was 
no  addition  to  the  name  of  t^e  payee  on  tbe 
btU;  and  it  was  also  held  that  if  a  bUl  of 
enhange  payable  to  A-  or  order  got  into  the 
liands  of  another  person  of  the  same  name 
with  tiie  payee,  and  such  person,  knowing 
that  he  was  not  the  real  person  in  whose 
favor  it  was  drawn.  Indorsed  It.  he  was 
gunty  of  a  forgery.  In  tiiat  case  Ararat,  J., 
said:  *l3i  order  to  derive  a  legal  title  to  a 
bfll  of  endiange,  it  Is  necessary  to  iHTove  the 
handwriting  of  the  payee;  and  therefore, 
thou^  the  bill  may  come  by  mistake  into 
the  hands  of  another  person,  though  of  the 
same  name  with  the  payee,  yet  his  Indorse- 
ment will  not  conl^  a  titie.**  In  the  same 
case  Bidlard,  J.,  said:  "I  am  of  opinion  that 
It  Is  Incumbent  on  tbe  tfalntiff  who  su^  on 
a  bill  of  exchange  to  prove  the  Indorsement 
ot  a  person  to  whom  it  is  really  payable. 
•  *  *  Now,  here  It  Is  clear  that  the  In- 
dorsement was  not  .made  by  tiie  same  H. 
Davis  to  whom  the  hSl  was  made  payable, 
and  no  Indorsement  by  any  other  person  vrlll 
gtve  any  title  whatever." 

In  the  case  at  bar,  when  tiie  appellant 
presented  tiie  draft  for  payment  to  the  ap- 
pellee the  latier  had  a  right  to  know  that  the 
appellant  held  the  draft  under  a  genuine  In- 
drasement  When  the  appellant  presented 
the  draft  for  payment.  It  had  been  ascertain- 
ed that  the  Indorsement  was  forged,  or  at  all 
events  spurious  and  false,  and  was  tiierefore 
void.  No  tItie  passed  by  it  and,  if  the  ap- 
pellee had  made  payment  to  the  appellant, 
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appellee  could  hare  been  compelled  again  to 
pay  the  draft  to  the  true  owner  thereof. 
Daniel,  in  hla  work  on  Negotiable  Instrn- 
menta,  aaya:  "The  maker  of  a  note  or  the 
acceptor  of  a  bill  must  eatisfy  himself,  when 
It  is  presented  for  payment,  that  the  holder 
traces  his  title  through  genuine  indorse- . 
ments;  for,  If  there  is  a  forged  Indorsement, 
It  is  a  nullity,  and  no  right  passes  by  It  And 
payment  to  a  holder  under  a  forged  indorse* 
ment  would  be  invalid  as  against  the  true 
owner,  who  might  require  it  to  be  paid  again. 

•  *  •  The  payor  should  also  satisfy  him- 
self of  the  Identity  of  the  holder;  for  he  can- 
not defend  himself  against  the  real  payee 
by  showing  that  be  paid  the  amount  of  the 
bill  or  note  to  another  person  of  the  same 
name.  In  good  faith,  and  In  the  usual  course 
of  business."  2  Daniel,  Neg.  Inst.  (4th  Ed.) 
9  1225.  So,  also,  Randolph,  in  hla  work  on 
Commercial  Paper,  says:  "Where  a  bank 
holds  a  note  or  bill  for  collection  under  a 
forged  indorsement,  and  collects  and  pays  It 
over  to  its  principal,  will  still  be  liable  to 
the  real  owner  for   the  amount  collected. 

•  So,  if  a  bill  la  Indorsed  by  another 
person  In  the  payee's  name,  and  paid  to  the 
holder  under  such  Indorsement,  the  payee 
may  recover  such  payment"  3  Rand.  Com. 
Paper,  S  1469. 

It  follows  from  the  authorities  thus  refer- 
red to  that  the  appellant,  having  no  title  to 
the  draft  was  not  entitled  to  recover  the 
amount  thereof  from  the  appellee.  If,  with- 
out knowledge  of  the  real  character  of  the 
Indorsement  of  the  draft  by  the  supposed 
payee  named  therein,  the  appellee  had  paid 
the  amount  of  the  draft  to  the  appellant 
it  could  have  recovered  such  amount  back 
from  the  appellant  This  results  from  the 
fact  that  "the  indorser  contracts  that  the  bill 
or  note  la  in  every  respect  genuine,  and 
neither  forged,  fictitious,  nor  altered."  1 
Daniel.  Neg.  Inst  (4th  Ed.)  S  672.  Tledeman, 
In  his  work  on  Commercial  Paper,  says:  "In- 
asmuch as  the  indorser  also  warrants  that 
be  has  a  perfect  title  to  the  paper  by  indorse- 
ment &nd  Is  liable  if  his  title  proves  defect- 
ive, and  since  no  title  passes  on  a  forged  In- 
dorsement, it  follows  aa  a  necessary  conse- 
quence that  the  Indorser  must  warrant  the 
genuineness  of  the  prior  Indorsements."  Sec- 
tion 259.  Randolph,  In  his  work  on  Commer- 
cial Paper,  says:  "Since  the  Indorser  war- 
rants the  genuineness  of  prior  Indorsements, 
payment  made  by  the  drawee  to  an  indorser 
holding  under  a  forged  Indorsement  may  be 
recovered  from  such  holder."  Section  1469. 
It  was  held  In  Chamt>ers  t.  Bank,  78  Pa. 
St  205,  that  the  holder  of  a  draft  which  Is 
Indorsed  and  passed  by  him  guaranties  the 
prior  indorsements.  In  Cochran  v.  Atchi- 
son, supra,  where  a  bill  was  payable  to  W. 
W.  Owens  and  one  W.  W.  Owen  obtained 
possession  of  it  and  wrongfully  Indorsed  it, 
it  was  held  that  a  subsequent  indorser  could 
not  relieve  himself  from  liability  to  bis  im- 
mediate Indorsee  on  tbe  ground  that  tbe  lat- 


ter was  guilty  of  negligence  in  taking  the 
paper  without  the  name  of  the  actual  payee 
Indorsed  thereon,  upon  tbe  grounds  that  the 
indorser  guaranties  the  genuineness  of  the 
signature  of  the  payee,  and  that  the  differ- 
ence in  pronunciation  between  "Owens"  and 
"Owen"  was  so  slight  as  not  to  amount  to 
a  variance.  The  court  held  generaUy  in  that 
case  that  an  indorser  warrants  the  genuine- 
ness of  Indorsements  on  a  bill  of  exchange. 
If,  therefore,  It  be  true  that  upon  payment 
of  the  amount  of  the  draft  to  appellant  by 
appellee,  a  recovery  could  be  had  by  appel- 
lee from  tbe  api>ellant  of  the  amount  so  paid, 
upon  the  ground  that  appellant  by  his  in- 
dorsement had  guarantied  the  genulnenesa 
of  the  previous  indorsement  by  George  A. 
Bent  it  would  be  useless  to  hold  that  a  right 
of  recovery  exists  In  favor  of  the  appellant 
against  the  appellee.  To  require  the  appel- 
lee to  pay  an  amount  which  it  could  here- 
after recover  back  again  would  be  an  idle 
ceremony. 

Counsel  for  appellant  claims  that  he  has 
a  right  of  action  for  negligence  against  the 
First  National  Bank  of  Council  Bluffs,  Iowa, 
because  of  the  alleged  carelessness  of  that 
bank,  which  was  the  drawer  of  the  draft,  in 
not  mailing  It  properly  to  the  payee  named 
therein.  In  other  words.  It  is  said  that  in- 
stead of  addressing  the  letter  inclosing  the 
draft  to  George  A.  Bent  of  Chicago,  It  should 
have  addressed  it  to  George  P.  Bent  of  223 
South  Canal  street,  Chicago.  We  do  not 
deem  it  necessary  to  decide  whether  or  not  an 
action  will  Ue  in  favor  of  the  appellant 
against  tbe  Iowa  bank.  This  action  is 
against  the  appellee  bank,  and  It  Is  sufficient 
to  say  that,  so  far  as  this  record  shows,  the 
appellee  was  guilty  of  no  negligence.  The 
judgment  of  the  appellate  court  affirming 
the  Judgment  of  the  circuit  court  1b  affirmed. 
Judgment  affirmed. 


am  111.  iH) 
SWAN  et  al.  v.  GILBERT,  Sheriff. 
(Supreme  Court  of  lilinols.   Oct  24,  1898.) 

WrFNBSSBS— Con  PBTB  !f  CT— GxaoUTIOlT— JdDOK  BNT 
— PASTNeMHIP — IXDIVIDDl.1.  CrKDITOBS. 

1.  In  a  contest  between  firm  and  individual 
creditors,  a  member  of  the  firm  is  competent 
to  testify  as  to  whether  the  firm  Is  insolvent 

2.  A  Eheriff  holding:  an  execution  against  an 
Individual  member  of  a  firm  must  levy  on 
firm  property  subject  to  other  executions 
against  .tne  firm,  tnouKh  the  records  of  the 
case  show  that  the  judgment  on  which  such 
execution  was  issued  was  rendered  on  a  note 
executed  by  the  firm. 

3.  An  officer  acting  as  agent  in  collecting  a 
chattel  mortgage  on  firm  property  executed 
by  the  firm  should  apply  the  property  in  pay- 
ment of  the  mortgage  in  preference  to  the 
payment  of  an  execution  against  an  individual 
member  of  the  firm,  which  was  placed  in  hia 
hands  before  tbe  mortgage  was  executed. 

Appeal  from  appellate  court  First  district 
Action  by  Charles  F.  Swan  and  another 
against  James  H.  Gilbert  From  a  Judgment 
of  tbe  appellate  court  (67  HL  App.  23^  at' 
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firming  a  Judgment  for  defendant,  plalntUfs 

appeal.  AfiSrmed. 

Thia  was  an  action  on  the  case,  brought  by 
appellants  against  James  H.  Gilbert,  sheriff 
of  Cook  county,  for  a  false  return  upon  an 
execution.  The  facts  are  practically  undla- 
puted.  W.  A.  Cave  and  F.  G.  Mathison 
were  co-partners,  doing  business  at  different 
places  In  the  city  of  Chicago.  One  store,  at 
No.  9206  Commercial  avenue,  known  as  the 
"Bee  Hive,"  was  conducted  under  the  name 
of  W.  A.  Gave  &  Co.  (Mathison  being  his 
partner);  and  the  other,  at  No.  240  Ninety- 
Second  street,  known  as  "The  Fair,"  was 
conducted  under  the  name  of  F.  6.  Mathison 
&  Co.,  the  same  members  compo^ng  each 
firm.  About  June  5,  1892,  a  Judgment  note 
for  the  sum  of  $1,000  was  given  to  appel- 
lants, who  were  then  engaged  In  the  bank- 
ing business,  which  note  was  signed  by  the 
firm  name  of  W.  A.  Cave  &  Co.,  the  signa- 
ture being  attached  thereto  by  W.  A.  Cave. 
On  August  6.  1892,  two  chattel  mortgages 
were  executed  by  the  firms  of  W.  A.  Cave 
&  Co.  and  F.  G.  Mathison  &  Co.  to  Marshall 
Field  &  Co.,  on  the  two  stocks  of  goods  men- 
tioned, to  secure  an  Indebtedness  of  over 
$8,000.  On  the  8th  day  of  August,  two  ad- 
ditional chattel  mortgages  were  executed  by 
these  firms  on  these  stocks  of  goods,— one  to 
the  Calumet  National  Bank,  to  secure  an  In- 
debtedness of  $3,000;  and  one  to  Ella  Orb, 
to  secure  an  Indebtedness  of  $825.  All  of 
these  mortgages  were  placed  In  the  bands 
of  the  deputy  sherUf  in  different  order  of 
time,  and  possession  of  the  two  stocks  of 
goods  was  taken  by  Um>  together  with  $72 
of  money  found  in  the  cash  drawer  at  one 
of  the  stores.  It  is  not  disputed  that  these 
chattel  mortgages  were  given  to  secure  firm 
Indebtedness.  Subsequently,  Judgment  was 
confessed  on  the  note  for  $1,000  held  by  ap- 
pellants, signed  by  W.  A.  Cave  &  Co.;  but 
Judgment  was  rendered  only  against  W.  A. 
Cave,  and  execution  issued  against  him. 
This  execation  came  Into  the  hands  of  the 
deputy  sheriff  after  be  had  taken  possession 
of  the  stocks  of  goods  nnder  the  chattel 
mortgages.  On  August  22d,  and  subsequent 
to  the  issuing  of  the  execution  against  Cave, 
the  firm  executed  two  other  chattel  mort- 
gages on  these  stocks  of  goods  to  J.  V.  Far- 
well  &  Co.,  to  secure  an  indebtedness  of 
about  $6,500;  and  these  were  also  placed  In 
the  hands  of  the  same  deputy  sheriff  for 
foreclosure.  The  property  was  sold  under 
the  chattel  mortgagee  on  August  24th,  and 
the  proceeds  applied  on  the  chattel  mort- 
gages, except  that  of  Farwell  &  Co.,  after 
which  there  remained  In  the  hands  of  Jones, 
the  deputy  sheriff,  who  was  acting  as  agent 
of  the  mortgagees,  the  sum  of  $2,240.  Ap- 
pellants, together  with  one  Edward  L.  Has- 
sensteln,  who  had  a  Judgment  and  execu- 
tion similar  in  all  respects  to  that  of  appel- 
lants, claimed  tiiat  this  amount  sbould  be 
applied  on  their  executions.  Instead  of  on 
the  Farwell  mortgages.   They  Insisted  that, 
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notwithstanding  their  Judgments  and  execu- 
tions were  against  W.  A.  Cave,  they  were 
for  a  partnership  indebtednera,  and  tliey  re- 
'  ferred  the  deputy  sheriff  to  the  files  In  the 
case  as  evidence  of  that  fact  He,  however, 
applied  the  $2,240  upon  the  Farwell  mort 
gages  Instrad,  npon  the  theory  that  the  in- 
debtedness was  partnership  indebtedness, 
and  that  the  Indebtedness  of  appellants  was 
against  one  Individual  member  of  the  firm. 
Upon  the  trial  of  this  cause  In  the  circuit 
coort  of  Cook  coun^,  a  jury  being  waived, 
the  Issues  were  found  for  the  defendant, 
Jajues  H.  Gilbert,  sheriff  of  Co<^  conn^. 
On  Bucli  trial,  propoidtlons  of  law  were  sub- 
mitted asking  the  court  to  hold  that,  not- 
withstanding the  Jodgment  and  execution 
were  against  W.  A.  Gave  Individually,  satis- 
faction should  liaTe  been  had  of  tbe  same  In 
preference  to  the  FarweU  mortgages;  that 
such  mortgages  were  not  a  lien  npon  the 
$2,240,  balance  of  the  proceeds  arlBlng  from 
the  sale  of  said  stock  of  goods;  that  it  was 
the  duty  of  the  sheriff  to  hare  enforced  such 
execution  in  preferenm  to  the  FarweU  mort- 
gages; that  the  defendant  staerifl  was  guilty 
of  a  false  return  on  the  execution,  in  return- 
ing it  not  satlsfled.  Such  propositions  were 
refused  by  the  trial  court  On  appeal  to  the 
appellate  court  for  the  First  district,  the 
Judgment  of  the  drcult  couft  was  affirmed, 
and  this  appeal  is  prosecuted  to  this  court 

A.  B.  St  John  and  S.  A.  French,  for  appel- 
lants. Flower,  Smith  &  Musgrave,  for  ap- 
ples. 

PHILLIPS,  J.  (after  staUng  the  facts).  In 
determlnli^  the  rights  of  the  parties  on  the 
question  presented  in  this  record,  we  shall 
proceed  upon  the  theory,  not  disputed,  that 
all  the  property  conveyed  by  the  chattel 
mortgages,  and  sought  to  be  reached  by  the 
executions,  was  partnership  property;  fur- 
ther, that  no  question  is  raised  as  to  the 
validity  of  the  chattel  mortgages  ^ecuted 
before  the  confession  of  Judgment  and  un- 
der which  mortgages  the  deputy  sheriff,  as 
agent  of  the  mortgagees,  was  In  possession 
of  the  two  stocks  of  goods  at  the  time  of  the 
delivery  to  the  sheriff  of  this  execution.  Aft- 
er the  satisfaction  of  the  prior  three  chattel 
mortgages,  there  remained  In  the  bands  of 
the  deputy  sheriff  $2,240.  The  only  question 
to  be  determined  is  whether  this  should  have 
been  applied  on  the  execution  of  appellants 
against  W.  A.  Cave,  then  In  the  hands  of  the 
sheriff,  or  sbould  have  been  applied,  as  It 
was,  upon  the  chattel  mortgages  of  J.  V. 
Farw?ll  &  Co.,  executed  by  the  Insolvent 
firir,  after  appellants'  execution  was  deliv- 
ered to  the  sheriff.  It  appears  the  firms  of 
W.  A.  Cave  &  Co.  and  F.  G.  Mathison  &  Co. 
were  Insolvent  and  their  partnership  prop- 
erty was  not  Sufficient  to  satisfy  partnership 
indebtedness.  The  evidence  of  one  of  the 
members  of  the  firm  shows  this  fact,  and  the 
appellate  court  has  so  found.  Appellants 
object  to  such  fact  having  been  proved  in  the 
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maima'  It  was;  but  we  see  no  leaeoo  why  a 
member  oC  a  mercantile  Ann  may  not  testify, 
on  a  direct  question  pat  to  lilm,-  whether  or 
not  his  Arm  was  solvent  or  Insolvent.  After 
the  payment  of  Arm  IndebtedneaB,  therefore, 
nothing  would  have  remained  In  this  Instance 
to  be  distributed  to  the  two  partners;  and 
therefore  they  had  no  interest,  lodlTldnally. 
in  the  firm  property,  over  and  above  euch 
partnership  Indebtedness.  It  is  true,  a  part- 
ner's Interest  in  firm  property  may  be  sold 
under  an  execnflon  i^alnst  him  Individually, 
and  such,  partnership  Interest  will  pass  by 
oucntion'to  the  pnrcluiser;  but 'such  Inter- 
est, when  BO  acquired  by  the  execution  cred- 
itor, passes  snhieet  to  the  rights  of  partnw* 
slilp  creditors  and  to  the  rights  of  other 
partners.  Such  purchaser  would  be  com- 
pelled to  settle  with  the  other  partners  pre- 
cisely as  would  the  defendant  In  the  ereca- 
tion  bad  not  his  Interat  been  sold.  In  this 
case  the  sheriff  had  In  his  hands  fZ^MO,  pro- 
ceeds arising  from  the  sale  of  firm  property, 
and  $72  addlUimal  of  firm  money.  He  had 
in  hlfl  hands  two  oecatlonB  gainst  ttie  mem- 
bers of  this  firm  indi'ridaally.  and  also  two 
chattel  mortgages  i^ven  by  than  as  a  firm. 
There  can  be  no  question  but  it  was  his  duty 
to  apply  the  firm  money  on  the  firm  Indebt- 
edness. 

.tenants  insist  that  thi^  execution  agahut 
W.  A.  Oave  was  In  fact  for  flpa  indebtedness, 
and  that  they  referred  the  sherifC  to  the  note 
hi  the  files  in  the  ease  whereto  tbehr  Judgment 
had  been  rendered,  as  ffridence  of  this  fact 
It  was  not  error,  however,  fbr  the  sheriff  to  be 
governed  by  the  writ  delivered  to  htan.  which 
was  against  W.  A.  Oave  alone.  The  partner- 
ship being  insolvent,  Cave's  individual  in- 
terest was  worthless.  Therefore,  there  was 
nothing  of  value  to  levy  on.  and  the  plaintiffs 
could  not  have  been  injured  by  the  failure  to 
levy.  In  the  case  of  Olundter  v.  Lincoln,  62 
111.  74,  It  was  said  a»ge  77):  "A  partner's 
interest  In  the  firm  propra^  may  be  sold  un- 
der an  execution,  and  that  interest,  wliatever 
it  may  be,  wUl  pass  by  such  a  sale  to  the 
purchaser.  But  he  takes  It  precisely  as  It 
was  held  by  tiie  defendant  In  the  execution. 
It,  on  a  settlement  of  the  partnership  affairs, 
defendant  in  executltm  is  entitled  to  nothing, 
the  purchaser  would  obtain  nothing  by  his 
purchase.  .  Such  a  purchaser  would  be  com^ 
pdled  to  settle  with  tlie  other  partner  precise- 
ly as  would  the  defendant  In  execution  had 
bis  interest  not  been  sold."  In  Balney  v. 
Xance,  D4  IlL  29,  this  court  said,  (page  35): 
"Where  the  separate  property  of  either  part- 
ner proves  InsufSdrait  tor  the  payment  uf  his 
individual  debts,  and  there  Is  a  surplus  of  the 
Joint  property  after  payment  of  the  firm 
debts,  such  separate  creditors  may  resort  to 
the  share  of  the  partner  thus  indebted  to 
them  hi  such  surplus.  In  this  case,  then,  the 
firm  property  must  t>e  applied  In  the  discharge 
of  the  firm  Indebtedness  before  It  can  be  ap- 
plied to  pay  the  debts  of  the  Individual  mem- 
bets  ol  the  firm,"   The  ease  of  Blchard  v. 


AUeu,  117  Pa.  8t  199,  11  Aa  662,  was  one 
where  a  constable  levied  executions  agi^nst 
the  individual  members  <rf  the  firm  upon  the 
firm  property.  Before  the  sale,  the  sheriff 
levied  an  execution  iq>oa  the  firm  property 
issued  on  a  Judgment  against  the  firm.  It 
was  held  that  the  sale  under  the  constable's 
writ  only  passed  the  Interest  of  the  individ- 
uals of  the  firm,  and  the  sale  under  the 
sheriff's  writ  passed  the  firm  property,  and 
the  vendees  imder  the  constable's  sale  would 
only  be  entitled  to  relief  after  the  satlsfactlcm 
of  the  execution  levied  by  the  sheriff.  In 
Murfree  on  ^erlffs  (section  646)  it  is  said: 
"It  sometimes  happens  that 'sheriffs  fall  Into 
error  In  the  execution  of  final  process  against 
an  Individual  member  of  a  partnership.  The 
rule  Is  that  he  cannot  levy  upon  any  spedfle 
article  of  partnership  property,  and.  segregate 
that  as  the  property  of  the  defendant  ^rtner, 
but  must  levy  upon  the  partner's  interest  In 
the  whole  stock.  The  only  taitereet  he  has  in 
the  property  Is  Ifi.  the  surplus  after  the  part- 
nership debte  are  paid  and  the  accounts  be- 
tween  the  partners  have  beea  adjusted."  In 
Bates  on  Partn^sUp  (sections  1111  and  1112) 
It  Is  said:  "The  buyer  at  an  execution  sale 
cannot  acquire  a  better  title  than  the  debtor 
partner  had,  and  therefore  does  not  acquire 
an  absolute  title  to  tbe  chattels  sold,  nor 
priority  over  partnership  credltcm;  but  his 
title  is  subject  to  the  i^artnershlp  debts  and 
equities  between  partners,  and  he  cannot  be  a 
partner  by  reason  of  the  detectns  personamm. 
He  becomes  a  claimant,  In  common  with  the 
co-partneis,  for  a  share  of  the  surplus.  It 
fdlows  that  in  caao  the  partn^^tp  is  Imol- 
vent,  or  the  debtor's  and  co-partners'  eqtilUes 
absorb  the  debtor's  share,  the  buyer  ot  the 
Interest  gets  nothing;  hence  tiie  sheriff  la  not 
liable  If  he  allows  the  effects  to  be  an>Ued  to 
tbe  payment  of  the  partnership  creditor,  nor 
even  If  he  release  Hie  levy  in  case  of  ihscd- 
vency,  bat,  as  he  does  so  at  his  own  risk,  it 
Is  a  very  unsafe  practice."  In  Clements  v. 
Jessup.  30  N.  J.  Eq.  669,  which  was  a  ccmtro- 
versy  between  Glonents,  a  creditor  of  the  firm 
holding  a  chattel  mortgage  executed  by  both 
partners  for  a  firm  deb^  and  Jessnp,  a  par- 
chaser  at  a  sale  under  a  Judgmeiat  against 
one  ot  the  individual  members  of  the  flrm. 
but  whicli  Judgment  was  prior  to  tbe  chattel 
mortgage  in  point  of  time,  the  court  said: 
"The  Interest  of  a  partner  in  partnership 
pnq>erty  Is  only  bis  share  on  a  dlvlsifm  of 
the  surplus  after  the  payment  of  partnersb^ 
debts,  and  partnership  propwty  must  be  a^ 
pUed  -flat  to  the  i»ayment  of  flrm  debta.  A 
purchaser  directly  from  a  partaer  <d  his  ln< 
terest  In  tiie  flrm  property  acquires  no  title 
in  partnership  property,  accept  the  vendWs 
share  in  the  surplns  after  an  accounting  and 
adjustment  of  the  partnership  affairs..  A 
sheriff  having  process  of  execution  or  attadi- 
ment  against  one  partner  may  seize  and  sell 
the  tatter's  hiterest  In  partnership  property, 
but  a  sale  under  such  process  wtU  ccatv^ 
only  the  interest  jof  tiie  partner  In  partnership 
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property  after  tbe  firm  debts  are  paid  and  the 
affairs  of  the  partnership  are  settled  op." 
And  as  it  appeared  In  that  case  that,  In  the 
end,  the  property  would  be  required  to  pay  the 
debts  of  the  firm,  the  creditor  of  the  IndiYid- 
nal  member,  although  prior  in  point  of  time, 
was  held  to  take  nothing.  Bank  r.  WilUos, 
0  Me.  28,  was  an  action  of  case  against  tbe 
sheriff  for  default  In  releasing  certain  personal 
properly  attached  by  him  under  an  execution 
in  favor  of  the  plaintiff.  It  was  held  that  the 
mere  Insolvency  of  a  co-partnership  is  suffi- 
cient to  defeat  an  attachment  made  by  a 
creditor  of  one  member  of  the  firm,  although 
the  partnership  creditors  have  commenced  no 
action  for  the  recovery  of  their  debts;  that 
where  an  officer  had  attached  partnership  ef- 
fects In  a  suit  against  one  of  the  partners,  and 
afterwards,  with  the  consent  of  the  firm, 
suffered  the  effects  to  be  applied  to  pay  a 
partnership  debt  due  to  a  strai^^,  he  was  not 
responsible  to  tbft  first  Attaching  credlUr  In 
an  action  tor  not  bavlng  seised  tbe  goods  In 
oeeutlon. 

From  A  review  of  the  foregoing  dedalous  it 
seems  to  have  been  considered  a  circumstance 
of  no  importance  wbefher  the  creditors  of  tbe 
firm,  where  It  was  Insolvent,  bad  recoveretl 
Judgment  and  were  enforcing  the  collecticm 
of  their  demands,  or  had  ever  commenced  ac- 
tions for  the  purpose,  or,  tf  they  had,  In  what 
stage  these  actions  were  at  the  time  of  tiie 
decisions;  and  In  several  of  them  tbe  claim  of 
a  creditor  of  one  or  more  individual  members 
of  the  firm  was  resisted  and  disallowed  be- 
cause it  did  not  appear  whether  the  firm  was 
solvent  or  not  In  the  case  of  Lyndon  v. 
eorham,  1  Gall.  867,  Fed.  Cas.  No.  8,640.  It 
was  said:  "If,  upon  the  whole,  it  appears 
that  the  Judgment  debtor  had  only  a  nominal 
Intereet,  I  don't  think  that  a  greater  Interest 
can  be  ocmv^ed  ui^er  an  execution,  and,  if 
the  partnership  be  Insolvent  that  any  Interest 
can  be  conveyed."  In  Rice  v.  Austin,  17 
Mass.  197,  It  appeared  that  the  defendant,  as 
sheriff,  had  attached  certain  timber  which  he 
contended  was  the  property  of  one  Lindsay, 
and  not  of  the  plaintiff,  but  tf  not  wholly 
IJndBBy*8.  still  he  contended  that  It  b^tmged 
to  fbe  i>Iaintifl  and  Lindsay,  as  co^rtnera. 
The  court  saM:  "It  does  not  follow,  neces- 
■arfly*  tbAt  a  creditor  of  Lindsay  might  law- 
fully take  partnership  propw^.  That  mnst 
depntd  vpon  the  solvency  of  tbe  ocnapany, 
and  upon  Oie  qoesdon  v^tber  any  sotplns 
remained  for  the  separate  partners  after  the 
payment  of  his  debts  to  the  company  and  the 
debts  of  the  company  to  the  world."  The 
case  of  Wilson  v.  Btrohacfa,  69  Ala.  488,  was 
a  motion  against  the  sheriff  for  Judgment  for 
failure  to  make  certain  money  on  an  execu* 
tlon  tat  bis  bands.  The  execution  was  agiUnst 
(Hie  member  of  the  firm,  and  tbe  cou^lalnt 
was  made  that  the  firm  property  was  not 
levied  on.  The  court  said:  "The  Interest  of 
a  partner  may  be  sold  to  pay  bis  Individual 
indebtedness.  It  is  well  established  In  this 
state  that  the  separate  creditor  of  one  partner 


may  take,  on  execution,  that  partner's  hi- 
terest  in  the  tan^ble  property  of  the  partner^  , 
ship;  but  the  purchaser  at  the  sheriff's  sale 
cannot  take  into  Us  exclusive  possession  the 
property  which  still  remains  subject  to  the 
debts  of  the  partnership.  Tbe  levy  upon  a 
partner's  interest  In  an  insolvent  partnership 
may  be  released.  A  sheriff  who  has  levied 
on  tbe  interest  of  one  partner  on  a  suit  of  his 
separate  or  individual  creditor  may  release 
the  levy  when  the  partnership  Is  inaoivent. 
and  the  sale  of  the  partner's  Interest  would 
have  been  unproductive  of  anything  to  satisfy 
the  execution.  On  motion  f^olnst  the  sheriff, 
he  may.  prove  tbe  Insolvency  of  the  pai'tner- 
shlp.  On  a  motion  against  the  sheriff  for  his 
failure  to  collect  the  money  due  on  the  Judg- 
ment it  Is  competent  for  him  to  prove  the 
insolvency  of  the  partnership." 

From  these  authorities,  and  on  principle,  it 
appears  that  an  officer  having  executions 
against  an  Insolvent  partnership,  and  also 
against  individual  members  of  the  firm,  is  re- 
quired to  make  application  of  the  proceeds  of 
firm  property  to  the  payment  of  the  execu- 
tions against  the  firm,  even  though  such  ex- 
ecutions are  Junior  to  those  against  the  In- 
dividual members  of  tbe  firm.  Tbe  officer, 
acting  as  agent  of  a  mortgagee  having  a 
chattel  mortage  for  collection  against  a  firm, 
may.  when  an  execution  against  an  individ- 
ual member  of  the  firm  comes  to  bis  hands, 
apply  the  same  principle  without  being  liable 
for  a  false  return.  It  Is  apparent,  therefore, 
that  Cave,  the  defendant  In  the  execution, 
had  no  property  subject  to  the  lien  of  this 
execution,  for  the  only  Interest  an  Individual 
has  in  firm  property  Is  t^e  surplus  after  the 
partnership  debts  are  paid  and  tbe  accounts 
between  the  partners  have  been  adjusted. 
Tbe  propositions  of  law  asked  by  appellants, 
and  refused  by  tbe  court  Involving  the  ques- 
tions of  law  discussed  In  this  opinion,  were 
properly  refused  by  the  trial  court  The 
Judgment  of  the  appellate  court  for  the  First 
district  is  affirmed.   Judgment  affirmed. 


an  TO.  sfio 

CHICAGO  TBU8T  ft  SAVINGS  BANK  v. 
KINNABBl. 

(Supreme  Court  of  Illinois.   Oct.  24,  1S98.) 

FaoHistOBT  Note  —  Liability   of  Contindino 

P  ABTNS  nS— NOTICB. 

1.  Where,  after  a  member  silently  withdrew 
from  a  trading  firm,  and  the  other  members 
continued  the  business  without  chan^mr  the 
firm  name,  or  giving  notice  of  his  withdraw- 
al, he  discounted  at  a  h&uk,  which  had  dealt 
with  him  in  fiimilar  traneactlons  before,  a  note 
payable  to  the  order  of  the  firm,  and  which 
he  executed  and  Indorsed  in  the  firm  name, 
representing  to  the  indorsee  that  he  was  still 
a  member,  and  wrongfully  applied  the  funds 
thus  secured  to  his  personal  use,  without  the 
knowledge  or  consent  of  his  former  co-partners 
or  the  indorsee,  who  took  it  in  good  t^th,  all 
the  members  are  liable  thereon. 

2.  Where  one  without  authority  executed  a^ 
note  In  the  name  of  a  firm  from  which  he  had^ 
withdrawn,  neithor  the  tact  that  it  was  a  Judg' 
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ment  note  nor  that  he  also  signed  the  note  In 
his  own  name  tends  to  give  notice  that  the 
transaction  was  not  in  the  interest  of  the  firm. 

Appeal  from  appellate  court,  First  district. 

Action  by  the  Chicago  Trast  &  SarlDgs 
Bank  against  Frank  T.  Klnnare,  administra- 
tor. From  a  Judgment  of  the  ai^late  court 
(07  ni.  App.  186)  affirming  a  Judgment  for 
defendant,  plaintiff  appeals.  ReTersed. 

Cratty  Bros,  and  Jarrls  &  Cleveland,  for  ap- 
pellant  Bammn,  Humphrey  &  Bamnm,  for 

appellee. 

PHILLIPS,  J.  On  the  1st  day  of  Septem- 
ber, 1887,  William  H.  Ward,  J.  C.  Gold- 
thwalte  and  0.  F.  Remlck  entered  Into  co- 
partnership under  the  firm  name  of  Ward, 
Qoldthwaite  &  Co.,  and  engaged  In  the  busi- 
ness of  selling  goods  at  wholesale  In  the 
city  of  Chicago.  Said  firm  was  organized 
to  continue  for  three  years  from  date.  On 
the  2d  day  of  January,  1889,  Solomon  Herzog 
was  admitted  as  a  partner  In  the  existing 
firm  of  Ward,  Goldthwalte  &  Co.,  and  the 
partnership  was  to  continue  four  years  from 
January  1,  1889.  unless  sooner  dissolved  by 
mutual  consent  or  operation  of  law.  On  the 
10th  of  June,  1889,  Herzog  sold  out  his  Inter- 
est to  his  partner  Remlck,  with  the  consent 
of  Ward  and  Goldthwalte.  Goldthwalte  on 
the  same  day  ceased  to  be  a  member  of  the 
Arm,  but  the  business  was  continued  under 
the  firm  name  of  Ward,  Goldthwalte  &  Co., 
and  Goldthwalte  was  employed  as  bookkeep- 
er, and  sometimes  acted  as  salesman.  Be- 
fore the  change  in  the  firm  by  the  retirement 
of  Goldthwalte,  letters  and  billheads  of  the 
firm  of  W^ard,  Goldthwalte  &  Co.,  giving  the 
Individual  names  of  the  flnm  as  William  H. 
Ward,  J.  C.  Goldthwalte.  and  C.  F.  Remlck, 
were  used,  and  continued  to  be  used  until 
long  after  the  transaction  Involved  in  this 
case.  A  sign  was  placed  on  the  buildings, 
showing  the  name  of  the  firm  to  be  Ward, 
Goldthwalte  &  Co.,  and,  as  appears  from  the 
evidence  in  this  case,  this  was  done  for  the 
benefit  and  advantage  to  the  business  of  the 
name  of  J.  O.  Goldthwalte,  and  In  order  to 
preserve  the  good  will  of  the  firm  under  Its 
original  name.  This  Is  shown  by  the  mem- 
bers of  the  firm.  On  the  23d  of  August, 
1889,  J.  C.  Goldthwalte,  representing  himself 
to  be  a  member  of  the  firm  of  Ward,  Gold- 
thwalte &  Co.,  executed"  and  delivered  to 
the  Chicago  Trust  &  Savings  Bank  a  prom- 
issory note  made  payable  "to  the  order  of 
ourselves,"  for  $2,500,  with  Interest  at  the 
rate  of  8  per  cent  per  annum  after  due, 
which  note  was  signed  by  Ward,  Goldthwalte 
&  Co.  and  by  James  O.  Goldthwalte.  This 
note  was  indorsed  by  Ward.  Goldthwalte  & 
Co.  and  James  O.  Goldthwalte,  and  made 
payable  to  the  appellant  The  note  was 
signed  In  the  presence  of  D.  H.  Tolman,  presi- 
dent of  the  appellant  bank,  and  a  check  for 
the  amount  of  the  note,  less  the  discount, 
^ss  made  out,  payable  to  Ward,  Goldthwalte 


&  Co..  and  delivered  to  J.  O.  Goldthwalte. 
It  Is  stipulated  that  the  check  fer  the  note 
signed  In  the  name  of  Ward,  Goldthwalte  & 
Co.  on  August  23.  1888.  was  delivered  to  J. 
C.  Goldthwalte,  made  payable  to  Ward. 
Goldthwalte  &  Co..  and  said  Goldthwalte 
took  said  check,  and  indorsed  it  In  the  name 
of  Ward,  Goldthwalte  &  Co.,  and  drew  the 
funds,  and  wrongfully  applied  them  to  his 
own  personal  use,  without  the  knowledge  or 
consent  of  either  Ward  or  Bemlck,  or  Tol- 
man, the  president  of  the  banli.  It  does  not 
appear  that  Ward,  Goldthwalte  &  Co.,  or 
Ward  or  Remlck,  ever  had  any  dealings 
with  the  bank  except  that  done  by  Gold- 
thwalte In  transactions  similar  to  this.  The 
circuit  court  of  Cook  county  found  for  de- 
fendant on  a  trial  before  the  court  without 
a  Jury,  and  on  appeal  to  the  appellate  court 
for  the  First  district  that  Judgment  was  af- 
firmed, and  plalntlCF  prosecutes  this  appeal. 

This  suit  is  brought  on  the  note  above  men- 
tioned, and  It  Is  set  up  In  defense  that  the 
signature  thereto  of  Ward,  Goldthwalte  & 
Co.  was  forged  by  Goldthwalte,  and  It  Is 
denied  that  he  had  any  authority  to  execute 
the  note.  The  note  was  a  Judgment  note. 
Under  ordinary  commercial  partnerships  each 
partner  has  the  right  to  buy  and  sell  goods 
belonging  to  the  firm,  and  may  vouch  the 
partnership  paper,  or  borrow  money  for  part- 
nership purposes,  and  draw,  negotiate,  ac- 
cept, and  Indorse  bills  of  exchange  or  promis- 
sory notes  or  checks,  and  do  any  act  Incident 
or  appropriate  to  the  business  according  to  Its 
common  course  and  usage.  No  matter  what 
private  arrangement  there  may  be  among 
the  Individual  members  limiting  the  duties 
and  responslbilltleB  of  each  as  between  them- 
selves, under  the  law  their  power  is,  as  to 
third  parties  without  notice,  as  before  stated. 
While  dissolution  of  a  partnership  terminates 
any  liability  of  its  members  for  indebtedness 
subsequently  incurred  to  one  having  notice 
of  such  dissolution,  the  general  rule  is,  if 
notice  of  the  dissolution  Is  not  given,  and 
business  is  subsequently  transacted  In  the 
name  of  the  firm,  those  preserving  and  com- 
posing the  firm  will  be  liable  to  persons  to 
whom  they  thus  become  Indebted,  although 
not  partners  as  between  themselves.  Where 
they  hold  themselves  out  to  the  community, 
by  acts  or  declarations,  as  partners,  they 
would  become  liable  as  such,  even  had  no 
partnership  ever  existed.  Gills*  Adm'rs  v. 
Bronson,  40  111.  45S;  Fisher  v.  Bowles,  20 
III.  396.  It  Is  a  matter  of  no  consequence 
whether  a  partner  Is  acting  fairly  with  hto 
co-partners  In  a  particular  transaction  or  not 
It  the  act  is  within  the  apparent  scope  of  his 
authority,  and  professedly  for  the  firm,  his 
acts  and  representations  are  binding  upon 
the  firm  In  favor  of  the  indebtedness  of  a 
third  party.  In  holding  him  out  to  the  world 
as  a  partner  in  a  p^tlcular  business,  they 
authorize  the  world  to  deal  with  him  as  pos- 
■esBlng  ali  the  powers  of  a  partaw.  Pabl- 
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man  t,  Taylor.  76  IlL  628.  In  this  case  a 
partnership  had  actvallr  existed  in  which 
J.  C.  Ooldthwaite  was  a  member  of  the  firm 
of  Ward,  Gtddthwaite  &  Oo.  For  their  own 
conrenlence  and  for  their  own  Interests  they 
used  8tatlonN7  Indicating,  and  advertised  to 
the  worid  by  their  sign,  that  the  bDsinesa 
was  conducted  In  the  same  manner  after  the 
nttrement  of  Goldthwalte  as  before,  and 
held  him  out  to  the  world  as  a  partner,  giv- 
ing no  notice  of  dissolution,  or  of  any  change 
In  the  firm.  Parties  dealing  with  a  partner 
In  good  faith,  without  any  notice,  must  have 
their  lights  determined  in  the  same  manner, 
and  be  governed  by  the  same  rules,  as  If  they 
wore  in  fact  dealing  with  the  full  knowledge 
and  consent  of  all  the  members  of  the  firm. 
Baring  v.  Crafts,  9  Mete.  (Mass.)  880;  Trueman 
V.  Loder,  11  Adol.  &  B.  689;  SUmson  v.  Whit- 
ney, 130  Mass.  681;  Turnpike  Go.  v.  GuUck, 
10  N.  J.  I^av,  19L  The  real  members  of  the 
firm  having  held  out  to  the  worid  by  adver- 
tising and  by  their  sign,  and  in  the  manner 
of  doing  business,  that  Goldthwalte  was  a 
partner,  th^  are  esti^iped  from  denying  the 
existence  of  a.  eo-partnershtp  with  him  as  a 
member  to  one  who  has  dealt  vrith  him  as  a 
member  of  the  firm.  Baylor  Co.  v.  Craig 
(1^  Sup.)  0  S.  W.  306;  Grlssler  v.  Powers. 
81  N.  t.  57;  Spears  v.  Toland,  1  A.  E. 
Marsh.  203.  No  notice  of  dissolution  had 
ever  been  gfren,  and  by  the  actual  holding 
out  to  the  wodd  that  Girtdthwalte  was  a  part- 
ner. Ward,  Goldthwalte  &  Co.,  with  all  its 
members,  sre  estopped  from  denying  the 
validity  of  Goldthwait^s  acts,  unless  there 
is  something  in  the  transaction  itself  that  no- 
tifies and  acknowledges  that  it  was  not  for 
and  on  account  of  the  partnersh^.  In  this 
case  there  is  nothing  in  the  transactifm  to 
give  any  notice  that  it  was  not  for  and  In 
the  interest  of  the  partnership.  When  Gold- 
thwalte was  held  out  to  the  worid  as  a  part- 
nei^  for  the  purpose  of  securing  credit,  and 
representations  were  made  in  writing  as  to 
who  were  the  members  of  the  firm,  and  as 
to  their  own  financial  ability  to  sign  the 
firm  name  to  the  note,  which  was  also  signed 
by  Goldthwalte,  the  fact  that  he  himself 
signed  the  note  did  not  tend  to  give  notice 
that  the  transaction  was  not  In  the  Interest 
of  the  firm.  While  the  note  was  also  signed 
by  Goldthwalte  Indlridaally.  that  In  no  way 
tended  to  give  notice  that  It  was  not  for 
the  nse  and  benefit  of  the  firm.  Ijyth  t.  Ault, 
7  Bxch.  669.  He  was  held  oat  to  the  world 
as  one  having  authority  to  do  all  that  he  did, 
and  the  note  was  discounted,  and  the  check 
payable  to  the  firm  delivered  to  him.  It  was 
apparent  the  president  of  the  bank  was  act- 
ing in  good  faith,  and  upon  the  apparent 
authority  of  the  firm;  and  by  acting  as 
they  did,  and  using  his  name  for  their  own 
benefit,  employing  him  In  the  business,  they 
assumed  the  responsIt)lUty  for  his  acts,  and, 
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so  far  as  the  act  was  within  the  ^nnrent 
authority  conferred  on  him  by  th^,  th^ 
are  bound  thereby.  The  fact  that  this  was 
a  Judgment  note,  and  that  one  partner  would 
not  have  the  right  to  authorize  a  judgment 
against  the  other  members,  is  not  a  fact  that 
Is  calcalated  to  give  notice,  for  the  common 
observation  and  experience  of  every  business 
man  U  that  banks  and  others  wlU  use  a 
form  of  blank  notes  In  various  transactions 
which  are  not  changed  simply  because  one 
member  of  the  firmjrigns  the  firm  name  there- 
to. 

The  holding  of  the  trial  court  on  the  first 
and  second  propositions  of  law  was  substan- 
tially In  accord  with  what  is  here  said,  but. 
notwithstanding  the  holding  of  the.  court  on 
the  first  and  second  propositions,  the  court 
found  for  the  defendant,  and  this  proposition 
was  refused:  "The  court  holds,  as  a  matter 
of  law,  that  If  the  evidence  shows  that  Ward 
and  Bemlck,  at  the  date  of  making  the  note, 
held  out  to  the  world  that  Goldthwalte  was 
a  partor  in  the  firm,  under  the  firm  name  of 
Ward,  Goldthwalte  ft  Co..  and  that  Tolman 
and  the  plaintiff  had  no  knowledge  of  any  dis- 
solution of  said  firm,  and  If  the  evidence  far- 
ther shows  that  the  note  of  August,  1889,  was 
discounted  in  the  name  of  Ward.  Goldthwalte 
ft  Co..  and  a  check  ^ven  to  Goldthwalte,  pay- 
able to  the  firm,  and  that  Goldthwalte.  without 
the  knowledge  of  Ward  and  Bemlck,  and 
without  the  knowledge  of  the  said  Tolman 
and  the  bank,  Indorsed  the  name  of  the  firm 
upon  the  back  of  such  check,  and  then,  with- 
out the  knowledge  of  Ward  and  Bemlck,  and 
without  the  knowledge  of  Tolman  or  the 
bank,  wrongfully  converted  the  funds  to  his 
own  use;  and  if  the  evidence  further  shows 
that  the  note  In  suit  was  a  renewal  of  said 
note  of  August,  1869*— then  the  plaintiff  la 
entitled  to  recover  fkom  the  defendants  the 
amount  of  the  note,  with  Interest  tiiereon, 
precisely  as  If  said  Goldtiiwalte  had  been 
actually  a  member  of  said  firm."  Under  the 
facta  f^fpearlng  in  the  record,  this  propo- 
sition stilted  a  correct  principle,  and  should 
have  been  held  as  asked.  Had  It  been  h^d 
as  asked,  the  finding  would  necessarily  have 
been  for  the  plaintiff,  as  It  came  by  the  note 
fairly,  and  without  the  knowledge  of  fraud. 
This  ease  Is  distinguishable  from  the  case  of 
Cbazlea  v.  Bemlck,  166  IlL  327,  40  N.  B.  97a 
as  many  of  the  facts  shown  in  this  case 
were  not  presented  on  the  trial  of  that  Thtf 
written  statement  made  by  Goldthwalte  a* 
to  the  assets  of  the  Ann  at  the  time  the 
note  was  dlsoounted,  and  the  boola  showing 
the  same,  were  not  In  evidence  in  that  case. 
That  case  Is  not  conclusive  of  the  questions 
presented  on  this  record.  The  Judgments 
of  the  circuit  court  of  Cook  county  and  of 
the  appellate  court  for  the  VtnX  district  are 
each  reversed,  and  the  cause  is  remanded. 
Beversed  and  remanded. 
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on  ni.  119) 

lUPBRIAL  HOTEL  GO.  et  mL  r.  H.  B. 

CLAFIilM  00. 
(9npi«ne  Court  of  nUnolB.   Oct  24.  188&) 

BlOOBD  ox  APniL  —  FBIBUHPTI03IB  —  PaHTIKB— 

Intbrest. 

1.  Where  a  Mil  of  exceptions  contains  70  in- 
voices,  appearing  in  connection  vith  the  tes- 
timony of  the  witness  who  identified  and  de- 
scribed them,  and  whidi  appear  to  have  been 
admitted  by  the  court,  but  not  separately  cer- 
tified as  beine  the  identical  invoices  offered  in 
evidence,  ana  the  Judge  certified  that  the  bill 
of  exceptions  contain^  aH  the  evidence  offer- 
ed, it  snfflciently  appears  that  they  are  the 
Identical  invoices  Iq  evidence. 

2.  Where  the  record  shows  that  a  document 
was  offered  In  evidence  which  is  not  set  out 
tn  the  bill  of  exceptions,  but  the  judge  certi- 
fies that  the  bill  contains  all  the  evidence, 
there  is  no  presumption  as  to  whether  it  was 
received  in  evidence,  or  was  stricken  from  the 
record;  and  the.  appellate  court  is  hence  not 
bound  to  presume  that  there  was  sufficient  evi- 
dence to  sustain  the  judgment  of  the  lower 
court. 

3.  Where  one  assumes  the  debt  of  another 
without  the  knowledge  of  the  creditor,  the  two 
cannot  be  sued  jointly  on  the  debt;  and  this 
though  tiie  issue  of  joint  liability  is  not  raised 
by  the  jplea.  .  . 

4.  Where  there  was  no  ascertsinmeDt  of  a 
balance  of  an  account  between  the  parties, 
and  the  delay  of  payment  was  not  unreason- 
able and  vexatious,  in  the  absence  of  agree- 
ment to  pay  interest  no  interest  can  be  col- 
lected on  the  account. 

&.  Appearing  and  defending  the  salt  is  not 
such  unreasonable  and  vexatious  dela^  as  jus- 
tifies recovery  of  interest  on  an  unliquidated 
acconnt. 

Error  to  appellate  court,  First  district 
Action  by  the  H.  B.  Clafiln  Company 
against  the  Imperial  Hotel  Company  and  A. 
C.  Mills  &  Co.  There  was  a  judgment  for 
plaintiff,  affirmed  in  the  appellate  court,  and 
defendants  bring  error.  Reversed. 

Edward  S.  Elliott  and  Defrees,  Brace  & 
flitter,  for  plaintiffs  In  error.  James  A. 
FuUenwIder,  for  defendant  Id  error. 

PHILLIPS,  J.  This  is  a  writ  of  error 
brought  to  reverse  the  judgment  of  the  a[>- 
pellate  court  for  the  First  district,  affirming 
a  judgment  of  the  superior  court  of  Coolc 
cotmty  rendered  against  plaintiffs  in  error, 
as  joint  debtors,  for  ?26,487.35,  in  favor  of 
the  defendant  In  error.  The  ground  of  re- 
versal urged  in  the  appellate  coxut  was  that 
the  superior  conrt  erred  in  holding  that  the 
plaintiffs  In  error  were  joint  debtors  and 
jointly  liable,  and  in  allowing  interest  on  the 
accounts  sued  on.  In  the  trial  conrt  there 
was  no  plea  denying  the  joint  liability,  but  it 
was  insisted  the  evidence  showed  there  was 
no  joint  liability.  The  appellate  court  refus- 
ed to  consider  the  evidence  because  of  the 
Insufficiency  of  the  bill  of  exceptions,  and 
incorporated  the  following  finding  In  the  judg- 
ment of  affinnance:  "The  court  finds  that  the 
bill  of  exceptions  contained  In  the  record  is 
imperfect  and  incomplete,  in  that  the  seventy 
bills  or  Invoices,  numbered  from  1  to  70,  In- 
duBlve,  contained  In  said  bill  of  exceptions, 
are  not  soffldently  Identified  Qierpby  as  being 


the  same  bills  or  invoices  offered  In  evidence, 
In  that  said  bill  of  exceptions  shows  that  the 
charter  of  A.  C.  Mills  &  Co.,  one  of  the  de- 
fendants, was  offered  In  evidence,  and  said 
charter  Is  not  set  out  In  said  bill  of  excep- 
tions. Thereupon  the  court  Is  bound  to  pre- 
sume that  there  was  sufficient  evidence  to  sus- 
tain the  judgment  of  the  superior  conrt;  and 
thereupon  the  court  declines  to  consider  any 
and  aU  the  errors  assigned."  Plaintiffs  In  er- 
ror have  assigned  for  error  these  findings  (MC 
the  appellate  conrt,  and  now  tuBlst  in  this 
court  that  the  cause  should  be  remanded  to 
the  appellate  court,  with  dlrecUons  to  that 
court  to  consider  the  cause  on  Its  merits.  The 
bills  numbered  1  to  70,  both  Inclusive,  of  the 
H.  B.  Claflln  Company,  made  out  against  the 
Imperial  Hotel  Company  of  Chicago,  were  not 
separately  certified  to  as  being  the  Identical 
bills  offered  In  evidence.  They  appear  In  the 
bill  of  exceptions  In  connectitm  with  the  testi- 
mony of  the  witness  who  Identified  and  de- 
scribed them,  and  by  the  bill  of  exceptions 
appear  to  have  been  admitted  In  evidence  by 
the  conrt.  At  the  dose  of  all  the  evid«ice 
and  proceedings  the  cwtiflcate  of  the  judge  to 
the  bill  of  exceptions  contained  these  words: 
"Which  was  all  the  evidence  offered  in  this 
case  by  either  party."  The  trial  court  certi- 
fying that  the  bill  of  exceptions  contained  all 
the  evidence  offered  by  either  party,  and 
there  being  Incorporated  In  tbat  bill  of  ex- 
ceptions, over  this  oertlflcate  of  the  trial 
court,  these  70  bills,  it  sufficiently  appears 
that  they  are  the  Identical  ones  offered  In 
evidence.  It  appears  from  the  record  that 
the  charter  ot  the  defendant  A.  C.  Mills  &  Co., 
a  corporation,  was  given  In  evidence,  but  It 
Is  omitted  from  the  bill  of  exceptions.  Wheth- 
er that  charter  remained  In  evidence  on  tiie 
trial  in  tiie  case,  or  was  stricken  from  tile 
record.  Is  not  to  be  presumed.  It  la  not  Incor- 
porated In  the  bill  of  exceptions,  but  the  cer- 
tificate to  the  bill  of  exceptions  Is  that  it  emi- 
talned  all  the  evidence;  and  It  Is  unnecessary 
to  make  any  presumption  with  reference  to 
the  charter,  as  to  whether  It  was  read  In  evi- 
dence or  not  No  prejudice  against  the  plain- 
tiffs In  error,  or  benefit  to  the  d^endant  In 
error,  or  prejudice  to  It,  results  from  Its  omis- 
sion from  the  bill  of  exceptions,  as  all  the 
evidence  in  the  record,  as  appears  by  the  bill 
of  exceptions,  is  Incorporated  therein.  We 
might  well  remand  this  case  to  the  appelate 
court,  with  directions  to  that  court  to  consid- 
er the  cause  on  the  m^ts;  but  as  but  two 
questions  are  presented,  and  th^  qnestiona 
of  law,  we  wlH  enter  judgment  tm  this  reoord 
In  this  court. 

It  appears  that  in  December,  1682,  the  Im- 
perial Hotel  Company,  one  of  the  plaintiffs 
In  error,  was  engaged  in  furnishing  the  Win- 
dermere Hotel.  In  the  city  of  Chicago,  utd 
purchased  famlttve.  etc.,  from  the  defendant 
In  error.  These  purchases  were  continued 
until  April  20,  1893,  and  the  articles  so  pur- 
chased were  delivered  by  the  defendant  In 
error  to  the  Imperial  Hotel  Oompany.  On 
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May  6, 1893,  A.  C.  Mills  &  Co..  a  corporation, 
one  of  the  plaintiffs  Id  error,  was  incorporat- 
ed, and  abont  May  2Sd  of  the  same  year  took 
possession  of  the  Windermere  Hotel  and  Its 
ftimlture  therein,  and  entered  Into  a  contract 
with  the  Imi>erial  Hotel  Ckimpany,  by  which 
it  was  to  pay  the  H.  B.  Claflin  Company  In- 
debtedness. The  latter  company  was  not  a 
party  to  this  contract,  and  had  no  knowledge 
or  notice  of  the  same  at  the  time  It  was  made. 
The  H.  B.  Claflls  Company  brought  this  suit 
to  recoTer  against  both  the  Imperial  Hotel 
Cunpany  and  A.  C.  Mills  &  Co.  as  Joint  de- 
fendants, and  filed  a  declaration  containing 
oply  the  common  counts.  Each  of  the  de- 
fendants filed  pleas  of  general  issue,  verified 
by  affldarit  of  merit.  The  Judgment  render- 
ed against  'both  defendants  for  the  full  amoont 
of  plaintlfTs  demand,  Incladlng  interest,  can-, 
not  be  sustalhed.  The  evidence  shows  a  con- 
tract existed  between  the  H.  B.  Claflin  Com- 
pany and  the  Imperial  Hotel  Company,  and  a 
cause  of  action  existed  In  favor  of  the  H.  B. 
Claflin  Company  against  the  latter  company. 
By  the  assumption  of  this  Indebtedness  by 
A.  0.  Mills  &  Co.,  a  corporation,  for  a  valua- 
ble consideration,  as  shown  by  the  contract, 
&  relation  was  created  In  favor  of  the  H.  B. 
Claflin  Company  that  would  have  authorized 
It  to  recover  against  A.  C.  Mtlls  &  Co.  No 
liability  existed  In  favOr  of  the  H.  B.  Claflin 
Company  against  both  these  defendants  as 
Joint  debtors.  In  an  action  ex  contractu 
against  several,  It  must  appear  that  their 
contract  was  joint,  and  that  fact  must  be 
averred  by  the  pleadings  and  shown  by  the 
proof  on  the  trial,  otherwise  no  recovery  can 
be  had;  and  this  Is  the  role  where  the  evi- 
dence shows  the  contract  is  several,  although 
none  of  the  parties  have  put  their  Joint  lia- 
bility In  Issue  by  a  plea  In  abatement  or  plea 
In  bar  verified  by  affidavit  Supreme  Lodge 
y.  Znhlke.  129  m.  29%  21  N.  B.  789. 

It  was  error,  also,  to  Indnde  Interest  on  the 
{AalntUTs  claim;  it  being  an  unliquidated  ac- 
count, and  no  express  or  Implied  contract  to 
pay  Inters  appearing  from  the  evidence.  By 
the  statute,  interest  may  be  recovered  on 
money  due,  on  settlenient  of  accounts,  from 
the  date  of  liquidating  accounts  between  the 
parties  and  ascertaining  the  balance,  or  for 
money  withheld  by  an  unreasonable  and  vex- 
atiouB  delay  of  payment.  It  is  not  shown 
that  there  was  a  settlement  of  accoonts  be- 
tween these  parties,  and  an  ascertainment  of 
a  balance,  nor  does  it  appear  that  the  delay 
of  payment  was  unreasonable  and  vexatious. 
The  mere  fact  of  appearing  and  defending  a 
mlt  Is  not  sufficient,  because  that  Is  a  right 
which  cannot  be  construed  Into  unreasonable 
or  vexations  delay  of  payment  HItt  v.  Al- 
len, 18  III.  592;  Aldrlch  v.  Dunham,  16  lU. 

Sammis  v.  Clark,  13  111.  544.  To  create 
an  unreasonaMe  and  vexations  delay  in  pay- 
m<nt,  'Within*  the  meaning  of  the  statute, 
there  must  be  something  more  than  mere  de- 
lay of  payment.  To  authorize  a  recovery  for 
Interest,  the  d«b^r  must  In  some  way  throw 


obstacles  In  the  way  of  collection,  by  some 
circumvention,  contrivance,  or  management 
of  his  own,  which  Induces  the  court  to  with- 
hold proceedings  against  him  longer  than  It 
would  otherwise  have  done.  The  Judgments 
of  the  appellate  court  for  the  First  district 
and  of  the  superior  court  of  Cook  county  are 
each  reversed,  and  the  causes  remanded  to 
the  superior  court  of  Cook  county.  Beversed 
and  remanded. 

a75  ni.  341) 

HAWSES  V.  TAYLOB. 

(Supreme  Court  of  IlUnois.    Oct  24.  1898.) 
Bau— Imtcbebt  in  Mine— Costb*ot  »ob  Pat- 

KMST. 

Defendant  who,  in  consideration  of  a  con- 
veyance of  an  eighth  ioterest  in  a  miuing  claim, 
paid  Ifi.OOO  to  plaintiff,  and  ogreed  to  con- 
vey to  her  within  a  year  land  worth  f 10.000, 
or  else  give  her  half  of  the  first  $40,000  profit 
of  his  share,  after  taking  oat  fl0,000  for 
himself,  provided,  if  such  profits  did  not 
amount  to  so  much  within  five  years,  plalntlft 
was  to  have  only  half  thereof  above  the  $10,- 
000,  and  who,  soon  after  execntion  of  the  con- 
tract with  plaintiff  and  the  other  owners  of 
'the  mine  formed  a  corporatiou,  to  which  they 
conveyed  their  interests,  taking  stock  there- 
for, did  not  Impliedly  agree  to  work  his  in- 
terest at  his  own  expense  to  procure  profits  to 
be  divided  with  plaintiff. 

Appeal  from  appellate  conrt  First  district 
Action  by  Louise  R.  Hawkes  against  Joel 
V.  Taylor.    Judgment  for  defendant  waa 
affirmed  by  the  appellate  court  (70  lit  App. 
255),  and  plaintiff  again  appeals.  Affirmed. 

This  was  a  suit  brought  by  Louise  R. 
Hawkes  against  Joel  V.  Taylor  on  tbe  fol- 
lowing contract:  "This  agreement  made 
this  26th  day  of  May,  A.  D.  1885,  between 
Joel  V.  Taylor,  party  of  the  first  part  of 
Cook  county,  Illinois,  and  Louise  B.  Hawkes, 
of  the  same  place,  witnesseth:  Whereas, 
the  said  party  of  the  second  part  has  this 
day  sold  and  conveyed  to  the  party  of  the 
first  part  all  her  right,  title,  and  Interest  In 
and  to  the  following  described  mining  prop- 
erty, situated  in  Rnby  mining  district  in  the 
county  of  Gunnison,  state  of  Colorado,  to 
wit:  An  undivided  one-eighth  of  the  Huby 
Chief  mining  claim;  an  undivided  one-eighth 
of  the  Sunset  lode  mining  claim;  an  undi- 
vided one-eighth  of  the  Arab  lode  mining 
elalm;  an  undivided  one-eighth  of  the  Peggy 
lode  mining  claim;  an  undivided  one^elghth 
of  the  Qem  lode  mining  claim;  an  undivided 
one-eighth  of  the  Old  Sbelk  lode  mining 
claim:  Now,  therefore,  this  agreement  wit- 
nesseth that  the  party  of  the  first  part  Is 
to  pay,  as  a  consideration  for  the  convey- 
ance of  the  property  above  described,  as 
follows:  First  Five  thousand  doUars  ($5,000) 
cash,  which  sum  has  already  been  paid  over 
to  the  party  of  the  second  part.  Second. 
The  party  of  the  first  part  Is  to  have  the 
option,  within  one  year,  to  convey  to  the 
party  of  the  second  part  real  estate  of  the 
cash  value  of  $10,000;  the  value  of  such 
real  estate,  In  case  the  parties  cannot  agree. 
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to  be  determined  by  arbitration;  each  party 
to  select  one  arbitrator,  and,  in  case  they 
can  not  agree,  they  are  to  select  a  third; 
and  the  decision  of  two  of  such  arbitrators 
shall  be  conclusive  on  the  parties  thereto; 
and.  In  case  said  conveyance  shall  be  made. 
It  shall  be  in  full  payment  for  the  said  prop- 
erty conveyed  to  the  party  of  the  first  part. 
Third.  In  case  said  party  of  the  first  part 
shall  not  elect  to  make  such  conveyance  of 
land  as  is  above  provided  for,  then  the  party 
of  the  first  part  shall  be  entitled  to  receive  out 
of  the  net  profits  of  the  property  so  conveyed 
by  the  party  of  the  second  part  the  sum  of 
$10,000,  and,  after  having  received  the  sum 
of  110,000  aforesaid,  he  shall  pay  to  the  party 
of  the  second  part  one-half  of  the  net  profits 
of  said  property,  until  the  net  profits,  after 
first  deducting  the  sum  of  $10,000,  shall 
equal  $40,000,  the  payments  to  be  made  in  in- 
stallments of  $1,000  each,  and  to  begin  as 
soon  as  the  net  profits  amount  to  the  sum  of 
$1,000  after  the  party  of  the  first  part  shall 
have  received  the  sum  of  $10,000  from  such 
net  profits;  and  the  party  of  the  second  part 
is  thereafter  to  receive  each  alternate  $1,000 
of  the  net  profits,  until  she  has  received  from 
such  net  profits,  in  all,  the  sum  of  $20,000: 
provided,  however,  that  In  case  the  net  prof- 
its above  described  do  not  amount  to  the 
sum  of  $50,000  within  five  years  from  the 
date  of  this  agreement,  then  the  party  of 
the  second  part  shall  be  entitled  to  only 
one-half  of  the  net  profits,  over  and  above 
the  sum  of  $10,000  to  be  first  deducted,  that 
have  accrued  within  five  years  from  the 
date  hereof;  such  sum,  however,  in  no  event 
to  exceed  the  sum  of  $20,000.  This  agree- 
ment shall  be  binding  on  the  heirs,  ezecn- 
tors,  administrators,  and  assigns  of  the  re- 
spective parties.  Joel  V.  Taylor,  Louise  R. 
Hawkes."  The  declaration  averred  that  de- 
fendant did  not  convey  the  real  estate,  and 
paid  no  profits,  and  that  soon  after  the  pur- 
chase of  said  interest  he  sold  the  same  to 
other  parties,  thereby  putting  It  out  of  his 
power  to  work  the  said  mines.  Various 
pleas  were  filed,  setting  up.  in  substance, 
that  defendant  only  owned  an  undivided 
one-eighth  of  the  mine,  the  residue  being 
iwned  by  plaintiff  and  her  associates;  that 
d.  corporation  was  formed  at  their  request  to 
take  the  property,  in  which  defendant  held 
a  minority  of  the  stock;  that  he  always  stood 
ready  to  contribute  his  share  to  work  the 
mines,  but  the  others  refused  to  contribute 
their  share,  etc.  The  court  took  the  case 
from  the  jury  by  an  Instruction,  and  gave 
judgment  for  defendant,  which  was  affirmed 
by  the  appellate  court 

D.  J.  Haynes,  R,  M.  Wing,  and  0.  0.  Car- 
naban,  for  appellant  Oeorge  W.  Wllbnr  and 
Newton  A.  Partridge,  for  appellee. 

PHILLIPS,  J.  (after  stating  the  facts). 
The  legal  position  of  plaintiff  is  that  when 
the  defendant  conveyed  his  interest  to  the 


corporation,  he  at  once  became  legally  liable 
to  pay  the  $20,000  mentioned  In  the  con- 
tract The  contract  of  sale  was  made  May 
26,  1885;  and,  soon  after,  negotiations  were 
opened  between  the  individual  owners  in 
regard  to  the  formation  of  a  corporation, 
and  the  transfer  of  their  respective  Inter- 
ests to  it  Tills  was  accomplished  in  Sep- 
tember, 1885,  Stock  was  Issued  to  each,  re- 
spectively, in  proporuon  to  such  interest 
The  plaintiff  transferred  her  Interest  In  the 
mine  to  the  corporation,  received  her  share 
of  stock,  and,  together  with  her  husband 
and  the  defendant  was  elected  a  director  of 
the  company  thus  formed.  The  corporatioa 
worked  the  mine  for  over  a  year,  but  at 
considerable  loss.  The  defendant  and  otbr 
ers  personally  advanced  money  to  the  cor- 
poration to  aid  in  the  development  and  work- 
ing of  the  mine,  but  the  board  of  director* 
finally  ordered  the  work  to  stop  when  the 
money  on  hand  was  exhausted.  The  plain- 
tiff offered  to  show  the  mine  was  not  prop- 
erly worked,  which  the  court  refused  to  al- 
low. The  defendant  paid  $5,000  cash  on 
the  contract  and  was  to  have  the  option, 
within  one  year,  to  convey  to  the  plaintiff 
$10,000  worth  of  real  estate,  the  value  of 
which  was  to  be  determmed  as  provided  by 
the  contract  In  case  he  did  not  so  elect  to 
convey  the  property,  then,  after  defendant 
should  have  received  $10,000  out  of  the  net 
profits,  he  was  to  pay  to  plaintiff  one-half 
the  net  profits  of  said  one-eighth  interest 
until  she  should  have  received  $20,000,  or, 
in  case  the  net  profits  of  such  Interest  within 
five  years  did  not  enable  him  to  pay  such 
sum,  then  she  was  to  receive  one-half  the 
net  profits  over  said  $10,000.  Construing 
this  contract  in  the  light  of  the  language 
used,  the  amount  the  defendant  paid  In  cajBh, 
the  speculative  nature  of  the  enterprise,  and 
the  early  formation  of  the  corporation,  la 
which  plaintiff  became  interested  as  a  stock- 
holder and  officer,  It  is  evident  the  parties 
did  not  contemplate  or  use  language  to  re- 
quire the  defendant  to  proceed  at  his  own 
expense  to  work  said  mine  In  order  to  pro- 
cure such  profits.  The  act  of  the  plaintiff 
In  Joining  the  defendant  her  husband,  and 
others  in  the  formation  of  a  corporation  sooo 
after  the  execution  of  the  contract  for  the 
purpose  of  uniting  all  Interests,  shows  very 
clearly  she  had  no  such  view  of  the  contract 
Besides,  the  nature  and  amount  of  the  undi- 
vided interest  that  she  conveyed,  together 
with  the  speculative  character  of  the  enter- 
prise, and  the  well-known  uncertahity  of 
results,  all  contribute  to  exclade.  rather  than 
to  raise,  the  implication  that  the  defendant 
agreed  to  work  said  undivided  interest  in 
said  mine  at  his  own  expense  In  order  to 
secure  such  profits.  It  la  not  claimed  that 
by  the  express  provisions  of  the  writing  the 
contract  required  the  defendant  to  work  the 
Interest  at  his  own  expense.  No  implication 
can  arise  from  the  contract  Itself,  as  the 
natural  and  reasonable  result  ot  the  Ian- 


Digitized  by  Google 


in.) 


NORTH  CHICAGO  ST.  UY.  CO.  v.  HONSINGEB. 


613 


guage  used  yelth  reference  to  tbe  subject- 
matter  to  which  It  r^ates,  that  vould  au- 
thorize or  require  Bocb  a  construction  of  this 
contract  Bouvler  defines  "Implied  con- 
tractB"  aa  being  such  as  reason  and  justice 
dictate,  and  which  the  law  presnmes  that 
every  man  undertakes  to  perform.  There 
Is  In  this  agreement,  by  Its  terms  and  lan- 
guage, an  entire  absence  of  such  elements  as 
would  constitnfe  an  Implied  contract,  or  re- 
quire the  appellee  to  work  that  Interest  at 
his  own  expense.  The  Judgment  of  the  ap- 
pellate court  for  the  First  district  Is  affirmed. 
Judgment  affirmed. 


NOBTH  CHICAGO  ST.  BT.  00.  r.  HON- 
SINGER. 

(Supreme  Court  of  nibu^   Oct-  24,  1898.) 
DaKAOU— iHfeTKDOriONB— Harmlbbb  Ebbok. 

1.  In  an  action  for  damages  the  court  In- 
structed the  Jury  that  in  determimng  their 
amount  they  shonld  consider  all  the  facta  and 
circomataDces  In  eridenee  tief(Hre  them.  Hdd 
not  erroneoos,  as  aasnmbig  that  there  were 
damagea,  where  such  fact  was  admitted  by 
the  defendant. 

2.  It  was  objected  to  a  hypothetical  qoes- 
tion  that  it  did  not  give  the  entire  bbtory  of 
the  caae,  whereupon  counsel  suppUed  the  al- 
leged omiSBlon.   add,  any  error  was  harmlesB. 

Appeal  from  appellate  court,  First  district 
Action  by  Eunice  Honsinger  against  the 
North  Chicago  Street-Ballway  Company. 
From  a  Judgment  of  tbe  appellate  court  (70 
lU.  App.  101)  affirming  a  judgment  In  favor 
of  plaintiff,  defendant  appeaia  Affirmed. 

This  is  an  action  to  recover  damages  for  a 
personal  injury,  brought  by  appellee  against 
the  appellant  company.  Tbe  declaration 
charges  that  the  appellee  was  a  passenger 
upon  the  defendant's  street  railway,  and 
while  sbe  was  in  the  exercise  of  ordinary 
care  for  her  own  safety  the  defendant  so 
carelessly  managed  and  handled  the  car  upon 
which  she  was  riding  that  It  was  suddenly 
Jerked  and  stopped,  so  that  appellee  was 
thrown  from  her  seat  and  received  the  in- 
juries complained  of.  The  plea  of  tbe  gen- 
eral issue  was  filed.  The  trial,  which  was 
before  the  court  and  a  Jury,  resulted  In  ver- 
dict and  Judgment  in  favor  of  the  appellee, 
the  plaintiff  below.  This  Judgment  has  been 
affirmed  by  the  appellate  court  and  the  pres- 
ent appeal  is  prosecuted  from  such  juc^ment 
ot  affirmance. 

Egbert  Jamleson  and  John  A.  Bose,  for 
appelant   Dent  &  Whitman,  for  appellee^ 

MAGBUDBB,  J.  (after  stating  the  facta). 
Only  two  ^unda  for  the  reversal  of  tbe 
judinnent  below  are  brot^ht  to  our  attra- 
tlon  by  counsel  for  appellant  In  their  l»rlef. 
The  first  of  these  objections  is  that  the  trial 
court  erred  in  giving  the  second  instruction 
which  was  given  for  the  appellee.  That  in- 
stmcdon  begins  as  follows:  "In  determining 
the  amount  of  damages,  tbe  Jnry  should  take 


Into  condd«ratIon  all  tbe  fftcts  and  drcum- 
Btances  In  evidence  before  them,"  etc.  It  is 
said  that  this  instruction  Is  erroneous,  because 
it  assumes  ttiat  damages  were  sustained,  and 
merely  leaves  It  to  the  jnry  to  determine  the 
amount  of  the  damages.  Small  v.  Bralnard, 
44  m.  855.  The  objection  might  have  force, 
ft  there  was  any  controversy  about  the  com- 
mission of  tbB  Injury  by  the  appellant  w 
about  tbe  liability  of  the  appellant  It  ap- 
pears, however,  that  counsel  for  appelant  In 
the  trial  In  tlie  court  below  admitted  a  tech- 
nical liability  on  tbe  part  of  the  appellant. 
The  i»cord  shows  ttuit  the  following  state- 
ment was  made  by  the  counsel  for  appellant 
to  the  court  upon  tbe  trial:  "Well,  I  so^ 
pose  we  may  as  well  admit  a  technical  lla^ 
bllity."  In  the  brief  filed  by  counsel  for  aj^ 
pellant  In  this  court  it  Is  admitted  that  "the 
plahitlff  was  thrown  against  tbe  datthboard 
of  the  car  and  received  Injuries."  Counsel 
further  say  in  their  brief:  **Upon  flie  trial 
the  defendant  admitted  a  technical  liability, 
but  no  damages."  Tbe  first  Instmctlon  gtyea 
In  behalf  of  tbe  plalntlflr  below  Is  as  follows: 
"The  Jury  are  Instructed  that  the  liability  of 
the  company  Is  not  disputed,  but  tbe  amount 
of  damages.  If  any,  Is  questioned."  No  com- 
phdnt  Is  made  of  tbe  first  instruction.  Inas- 
much as  the  IlaMllly  of  the  appellant  wu  ad- 
mitted, Uie  only  question  for  tbe  Jury  to  con- 
sider was  the  amount  of  damages.  It  would 
have  been  different  If  the  question  of  the  liar 
biUty  bad  been  disputed.  Where  an  Instruc- 
tion requires  the  Jury  to  consider  tbe  question 
of  assessment  of  dam^^es  before  tbey  have 
previously  passed  upon  the  issues  In  the  case, 
such  Instruction  may  be  r^:8rded  as  erro- 
neous, as  assuming  that  there  are  damagea. 
Felsenthal  t.  Block,  8  111.  App.  420.  But  such 
error  does  not  exist  here,  In  view  of  Uie  ad- 
mission ahieady  referred  to.  The  instruction 
directing  tiie  Jury  to  ascertain  the  amount  of 
damages  leaves  them  free  to  bring  in  a  nomi- 
nal amount  If  they  choose.  The  second  in- 
struction, read  In  connection  with  the  first 
presents  to  fbe  Jury  the  precise  character  of 
their  duty  under  the  drcumstauces  of  this 
case. 

The  second  objection  relates  to  the  admls- 
rion  of  testimony.  A  phy^clan,  -when  testi- 
fying as  a  witness,  was  asked  an  hypothetical 
question.  Oonnsel  tbr  appellant  objected  to 
this  quMtton  upon  the  alleged  ground  that 
it  was  Incomplete,  and  did  not  give  the  entire 
history  of  tiie  case.  It  appear*  ftom  the  evi- 
dence that  the  appellee,  some  11  years  pre- 
vious to  the  acddent  had  suffered  a  miscar- 
riage, and,  as  a  result,  the  cervix  of  tbe  womb 
had  become  lacerated;  and  It  vras  a  question, 
which  was  submitted  to  the  Jury,  and  which 
has  been  determined,  so  tax  as  we  are  con- 
cerned, by  the  judgment  of  the  appellate 
court  affirming  the  Judgment  of  the  circuit 
court,  whether  or  not  tbe  injuries  shown  In 
evidence  were  simply  the  result  of  the  old 
conyilalnt  or  were  the  direct  and  Immediate 
result  of  tbe  shock  sustained  from  the  sud- 
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ften  stoppage  of  tbe  car.  The  obJeetloD  to  the 
hypothetical  question  Is  that  It  omitted  any 
reference  to  the  laceration  of  the  cervix  pre- 
viously existing,  and  only  referred  to  the  In- 
jury caused  by  the  sudden  Jerking  and  stop- 
page of  the  car.  When,  however,  counsti  for 
appellant  made  this  objection  to  the  question, 
counsel  for  appellee  thereupon  amended  and 
changed  the  question  so  as  to  refer  to  the 
matter  omitted  from  It  when  It  was  first 
asked.  When  the  question  was  thus  changed 
and  modified  so  as  to  answer  the  objection 
made  to  It,  no  further  objection  was  made. 
The  alleged  defect  In  the  question  having 
been  thus  cured,  we  do  not  consider  that  any 
such  error  was  committed  as  would  Justify 
a  reversal  of  the  Judgment  All  the  questions 
of  fact  are  settled  by  the  Judgments  of  the 
lower  courts.  The  Judgment  of  the  appellate 
court  affirming  the  judgment  of  the  circuit 
court  Is  affirmed.   Judgment  affirmed. 


(174  XU.  606) 

LUNDT  et  al.  T.  UA80N. 
(Supreme  Court  of  IlKnols.   Oct.  24,  1888.) 

Dim— DSLIVBBT— ACCBPTAKOa— BSB  JUUICAIA— 

Qirr, 

1.  Intending  to  make  a  gift  effective  at  his 
death,  a  father  made  a  deed  to  hia  son,  with- 
out the  latter'B  knowledge,  and  retained  pos- 
session.  He  then  concluded  to  make  the  gift 
by  devise,  but  was  unable  to  make  a  will.  Dur- 
ing the  father's  life,  the  son  obtained  posseft* 
aion  of  the  deed  wlljiont  hia  knowledge.  EM 
no  delivery. 

2.  A  father  gave  his  son  possession  of  lands, 
and  exacted  rent  therefor,  and  then  made  a 
deed  thereof  to  hitn,  without  his  knowledge, 
and  retained  possession,  intending  it  to  take 
effect  as  a  gift  at  hia  death.  Sdd  not  a  valid 
settlement  of  the  lands  on  the  son. 

3.  Grantee's  obtaining  possession  of  a  deed 
without  grantor's  knowledge  or  consent  does 
not  dtspense  with  a  deliveiy. 

4.  There  was  no  valid  acceptance  of  a  deed 
by  the  grantee  during  the  grantor's  lifetime 
where  he,  without  grantor's  knowledge,  obtain- 
ed possession  of  a  sealed  package  containing  it, 
and  gave  it  to  another,  who  abstracted  the 
deed,  and  gave  it  to  him. 

5.  A  decree  refusing  to  cancel  the  deed  of  a 
deceased  person  at  the  instance  of  his  heirs 
for  want  of  possession  in  them,  and  because 
they  have  an  adequate  legal  remedy,  being 
not  on  the  merits,  is  no  bar  to  a  recovery  frotn 
the  grantee  of  their  distributive  share  of  the 
lands  conveyed. 

Error  to  livlngston  county  court;  Alfred 
l^mple.  Judge. 

Bill  By  Samuel  P.  Lundy  and  others  against 
LlEde  Lee  Mason.  There  was  a  Judgment 
for  defendant,  and  plaintiffs  bring  error.  He- 
versed. 

Reeves  &  Boys,  for  plalnttffa  in  error. 
Oeotge  Torrance  and  R.  8.  McUdnff,  for  de> 
fendant  In  error. 

WILKIN,  J.  This  Is  a  suit  In  ejectment, 
begun  in  the  circuit  court  of  Livingston  coun- 
ty  by  Samuel  P.  Lnudy  and  otbers,  the  chil- 
dren and  grandchildren  and  heirs  at  law  of 
Henry  Lundy,  deceased,  against  Ellas  J. 
Lundy,  another  son  and  heir,  to  recover  pos- 


session of  a  90-acre  tract  of  land  owned  by 
Henry  Lundy  In  his  lifetime,  and  of  which 
it  is  dalmed  he  died  Intestate,  stm  owning 
it  The  declaration  avers  that  the  plaintiffs 
and  def^idant  are  owners  in  fee  as  tenants 
In  common,  but  that  the  defendant,  against 
the  will  of  plaintiffs,  holds  the  whole  of  said 
lands,  and  the  rents  and  profits  therefrom, 
and  has  excluded  plaJntiflCs  from  the  posses- 
sifAi  thereof.  Before  plea  was  filed,  the  d<>- 
fendant  Ellas  died  testate,  leaving  bis  wife 
his  sole  devisee.  She  a/terwarda  married  J. 
H.  Mason.  The  declaratlatt  was  amended, 
and  the  name  of  Lizzie  Lee  Mason  anbstJ- 
tnted  as  defendant.  She  filed  a  plea  of  not 
guilty,  and  a  special  plea  that  the  plaintiffs 
had  failed  to  make  demand  for  possession. 
To  the  latter  plea  a  demurrer  waa  sustained. 
Upon  a  hearing  had  before  the  court  without 
a  Jury,  judgment  was  rendered  for  defend- 
ant, on  the  gronnd  that  she  was  the  owner 
of  the  land  In  fee  by  virtue  of  a  deed  from 
Henry  Lundy  to  her  husband,  Ellas  3.  Lundy. 
From  that  judgment  plaintiffs  bring  the 
cause  here  on  writ  of  error. 

The  principal  questions  in  the  case  are 
two:  First,  was  there  a  ddlvery  and  ac- 
ceptance  of  the  deed  from  Henry  Lundy  to 
Ellas  J.  Lxmdy  conveying  the  lands  InTolred 
In  this  suit?  and,  second.  Is  the  decree  In  a 
prior  cause  In  chancery  (No.  2,217),  and  Its 
affirmance  In  Hila  court,  a  bar  to  this  eject- 
ment snlt? 

Relative  to  the  first  Inquiry.  It  appears  from 
the  evidence  that  Henry  Lundy.in  his  lif^me, 
made  a  deed  to  his  son  Ellas  J.  Lundy,  without 
the  latter*8  knowledge,  purporting  to  convey 
the  land  In  controversy,  and  placed  It  In  a  seal- 
ed envelope  in  a  drawer  where  the  grantor 
usually  kept  such  papers.  At  the  time  of  mak- 
ing this  deed  he  made  several  others,  his  pur^ 
pose  being  to  divide  up  his  estate,  which 
consisted  of  several  hundred  acres  of  land, 
among  his  several  children  and  grandchil- 
dren. The  deeds  were  not  delivered.  It  be- 
ing his  expressed  Intention  to  keep  the  gran- 
tees Ignorant  of  what  he  waa  doing,  and 
have  the  deeds  take  effect  upon  hia  death. 
This  he  afterwards  learned  would  not  have 
the  legal  effect  he  desired,  and  he  expressed 
his  intention  to  make  a  wUL  Ellas  was  at 
this  time  In  possession  of  the  land  In  contro- 
versy, paying  $2.50  per  ajcre  rent  therefor, 
and  his  father  was  Uvlng  with  him.  Before 
the  father  succeeded  in  making  the  will,  he 
was.  In  May,  1895,  stricken  -with  paralysis, 
and  remained  rery  ill  nuttl  he  died,  At^st 
9th  following.  Immediately  after  taking 
sick,  he  asked  a  neighbor,  O.  R.  Mauley,  to 
prepare  a  will,  but  hia  condition  was  such 
that  Manley  was  unable  to  get  from  him  a 
definite  understanding  as  to  what  disposition 
of  hiB  property  was  desired.  It  appears  that 
several  attempts  were  afterwards  made  to 
get  a  definite  statement,  but  without  suc- 
cess. Ellas  was  present  on  one  occasion. 
He  had  understood  that  he  was  to  have  the 
land  here  In  question,  and  was  expressing 
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anxiety  over  the  fact  that  be  had  nothing  to 
show  his  title  thereto.  He  remarked  that 
there  was  a  sealed  envelope  at  home,  but 
that  he  was  not  aware  of  its  contents,  and 
upon  the  suggestion  of  Manley  he  brought 
the  envelope,  and  Manley  opened  It  Among 
others,  the  deed  In  controvei'sy  was  found. 
Ellas  then  Instructed  Manley  to  keep  the 
deed,  which  he  did,  until  Henry  Lundy's 
death,  when  It  was  delivered  to  GUas,  who 
soon  after  placed  It  on  record.  It  Is  also 
claimed  that  In  the  drawer  where  the  deed 
was  kept  were  also  some  papers  belonging  to 
Ellas.  From  this  statement  of  facts,  can  it 
he  sold  that  the  act  of  Henry  Lundy  In  mak- 
ing and  acknowledging  the  deed,  and  placing 
it  Id  the  drawer,  without  the  grantee  know- 
Ing  of  Its  existence,  constituted  a  delivery  of 
the  instrument?  Clearly  not  The  grantor 
was  aware  the  deed  was  Inoperative  without 
delivery  In  his  lifetime,  as  he  stated  to  one  of 
the  witnesses  testifying  In  the  case;  and,  as 
is  clearly  shown,  he  abandoned  the  making 
of  deeds  to  accomplish  his  pmpose.  He  at 
no  time  parted  with  his  control  over  the  In- 
strument So  long  as  the  purpose  of  a  gran- 
tor to  make  a  voluntary  conveyance  is  In 
fieri,  the  grantor  may,  with  or  without  cause, 
at  any  time  recede  from  such  purpose. 
Ronntree  v.  Smith.  152  lU.  493.  38  N.  E.  G80; 
Byars  v.  Spencer,  101  IlL  429;  Stlnson  v,  An- 
derson, 86  111.  373.  The  finding  of  tlie  court 
In  this  case  is  that  "the  father  delivered  the 
possession  of  the  ninety  acres  to  the  son, 
Ellas,  In  the  spring  of  1881,  with  the  purpose 
and  Intention  of  making  a  settlement  of  the 
same  on  him,  and  that  the  deeds  to  said 
ninety  acres  were  placed  In  a  drawer  of  a 
stand  where  Ellas  kept  his  papers,  with  the 
view  and  intention  that  Ellas  should  find  the 
same  at  bis  [the  father's]  death;  that  Ellas 
paid  the  taxes  on  said  land  during  the  time," 
etc.  The  facts,  we  think,  do  not  show  that 
a  settlement  was  made,  as  found  by  the 
court,  but  rather  that  Ellas  was  merely  pay- 
ing rent  as  a  tenant  But  even  granting 
that  the  evidence  supports  the  finding,  It 
would  amount  to  notlUng  more  than  an  at- 
tempt to  make  a  testamentary  disposition  of 
the  lands  by  deed,  which  clearly  could  not 
be  done.  Wilson  v.  Wilson,  158  111.  567,  41 
N.  B.  1007.  It  Is  necessary  that  delivery 
be  made  during  the  grantor's  life  to  pass 
the  Utie.  Hayea  v.  Boylan,  141  IlL  400,  30 
N.  E.  1041;  Benson  v.  Hall,  150  111.  GO,  36  N. 
E.  947.  If  It  be  said  the  grantee  had  posses- 
sion of  the  deed.  It  must  be  admitted  such 
possession  was  without  the  knowledge  or 
consent  of  the  grantor.  In  any  view  of  the 
facts,  to  bold  the  Instrument  a  valid  deed 
would  be  to  give  effect  to  It  contrary  to  the 
grantor's  Intention.  There  was  clearly  no 
delivery  of  the  deed,  and,  furthermore,  there 
was  no  acceptance  of  It  as  such,  during  the 
lifetime  of  the  grantor. 

Reference  Is  made  In  the  argument  and  the 
evidence  to  another  tract  of  land,  known  as 
the  "North  Eighty,"  but  what  ia  here  said 


has  no  reference  to  that  tract  of  land.  It  not 
being  involved  In  this  suit 

The  contention  that  the  decree  In  chancery 
cause  No.  2,217  Is  a  bar  to  this  suit  Is,  we 
think,  untenable.  That  was  a  proceeding 
by  parties  who  are  appellants  here  to  cancel 
the  deed  in  quratlon  in  this  suit  as  a  cloud 
upon  their  title  as  tenants  in  common  and 
heirs  of  Henry  Lundy,  The  decree  below 
dismissed  the  bill.  This  court,  upon  appeal, 
held  that  such  a  blU  could  not  be  maintained 
under  the  statute  and  decisions  of  this  court, 
because  the  complainants  were  not  In  pos- 
session; and  It  was  expressly  stated  that 
complainants'  remedy  was  at  law,  In  eject- 
ment. The  merits  of  the  cause  were  not 
discussed.  The  decree  below  dismissing  the 
hill  was  affirmed  on  the  sole  ground  that 
the  circuit  court  was  without  Jurisdiction. 
The  dismissal  of  the  bill  In  that  case  pre- 
sents no  defense  to  this  suit  at  law.  Rich- 
ards V.  RaUway  Co.,  124  IlL  521,  16  JJ.  E. 
909.  The  Judgment  of  the  circuit  court  find- 
ing the  Issues  for  the  defendant  is  reversed, 
and  the  cause  remanded  to  the  circuit  court 
for  further  proceedings.  Reversed  and  re- 
manded. 


(XU  111.  595) 

EVANS  T.  OBRRT. 

(Supreme  Court  of  IlUnois.    Oct.  24,  1898.) 

VSNDOB  AND   FCRCRASBR — CoSTHACT— CONST RfO- 

Tiox— DsRits — nmoRiPTio:* — Fraud — 

EVIDBUCB—  ADII  ISBlBILtTT. 

1.  A  contract  to  convey  described  the  lots 
OB  in  J>lock  75  of  a  certain  city,  but  the  deed 
tendered  by  the  vendor  correctly  described  the 
lot  as  in  block  75  of  an  addition  to  the  <ntj. 
The  only  block  75  in  the  city  was  In  the  ad- 
dition, and  the  vendee  had  personally  exam- 
ined the  property,  and  was  not  misled  by  the 
erroneous  description.  Efid,  that  the  variance 
did  not  avoid  the  contract 

2.  Where  a  <M>ntract  to  convey  describes  a 
lot  as  in  a  certain  city,  and  the  deed  tendered 
by  the  vendor  describes  it  as  In  an  addition 
to  the  city,  parol  evidence  is  admissible  to  ex- 
plain the  latent  amldguity. 

8.  A  contract  provided  that  a  merdiantable 
abstract  of  title  should  be  famished  within 
10  days,  and  a  deed  delivered  within  3  days 
after  the  title  was  perfected.  Bdd,  that  it 
was  intended  that  abstracts  should  be  fur- 
nished In  10  days,  title  perfected  within  a  rea- 
sonable time,  and  the  deed  delivered  within 
3  days  thereafter. 

4.  A  .description  of  land  as  "the  southeast 
forty  of  the  northeast  quarter"  does  not  con- 
tain a  latent  ambiguity. 

5.  Parol  evidence  is  admissible  to  show  that 
a  deed  describing  land  as  the  "southeast  for- 
ty" of  a  certain  quarter  section  means  the 
southeast  40  acres. 

6.  Since  the  qnestton  of  the  validity  of  a 
title  to  real  property  is  a  question  of  law.  the 
opinions  of  title  examiners  are  not  admissible 
to  show  that  the  title  is  defective. 

7.  A  vendee  did  not  abandon  his  rights  under 
a  contract  to  convey  by  statiag  to  tlie  vendor, 
after  she  had  refused  to  convey,  ttiat  <f  he  had 
acquired  the  property,  he  would  have  made 
certnin  improvements,  to  which  she  had  said 
she  held  the  property  at  a  certain  price,  and 
he  had  replied  that  it  was  uaeleas  to  talk  fur- 
ther regarding  it 
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8.  A  Tendor'B  exprMrion  of  ojiinioii  as  to 
the  Talne  of  his  land  is  not  a  repiresentation  of 
value  made  to  the  vendee. 

Appeal  from  clrcnlt  court,  Lake  connty; 
Clark  W.  Upton,  Judge. 

Suit  by  Robert  O.  Brans  against  Julia  M. 
Gerry.  Thwe  was  a  decree  for  defendant, 
from  which  plaintiff  appeals.  Reversed. 

This  was  a  bHl  In  chancery  filed  by  appel- 
lant for  the  specific  performance  of  a  con- 
tract providing  for  the  mutual  exchange  of 
certain  properties  In  the  city  of  Highland 
Park  between  appellant  and  appellee.  The 
contract  over  which  the  controversy  arises 
Is  as  follows:  "Contract  for  conveyance 
made  this  first  day  of  March,  A.  D.  1893,  be- 
tween Julia  M.  Gerry,  party  of  the  first  part, 
and  Robert  G.  Evans,  party  of  the  second 
part,  both  of  the  city  of  Highland  Park,  Lake 
county,  Illinois:  First  party  agrees  to  con- 
vey, by  warranty  deed,  to  second  party,  lots 
one  (1)  and  two  (2),  except  westerly  thirty 
feet  thereof,  and  lot  three  (3),  all  In  block 
three  (3)  in  the  city  of  Highland  Park,  Lake 
county,  Illinois,  as  per  recorded  plat  made 
by  the  Highland  Park  Building  Company, 
free  from  all  liens  and  incumbrancea  what- 
soever, except  a  mortgage  on  which  a  bal- 
ance of  $3,500  remains  unpaid,  and  will  ma- 
ture Novemt}er,  1895.  And  In  consideration 
of  such  conveyance  second  party  agrees  to 
convey,  by  warranty  deed,  to  first  party,  free 
from  Incumbrances  of  every  kind,  lot  nine- 
teen (19)  In  block  seventy-five  (75)  in  the  city 
of  Highland  Park,  Lake  connty,  Illinois,  as 
per  said  recorded  plat  Second  party,  as  a 
further  consideration,  agrees  to  pay  first 
party  the  sum  of  $1,000  on  the  first  day  of 
May,  1805,  and  the  further  sum  of  $900  on 
the  delivery  of  said  deed,  and  the  farther 
sum  of  $10  on  the  signing  hereof,  the  receipt 
of  which  latter  sum  this  day  Is  hereby  ac- 
knowledged by  first  party.  Each  party  to 
furnish  the  other  a  complete  and  merchant- 
able abstract  of  title  for  said  respective  lots, 
brought  down  to  date,  same  to  be  furnished 
within  ten  days  of  this  date,  and  said  deeds 
to  be  delivered  within  three  days  after  said 
respective  titles  are  found  to  be  good.  Wit- 
ness our  hands  and  seals  the  day  and  year 
first  above  written.  Julia  M.  Gerry. .  [Seal.] 
R.  G.  Evans.  [Seal.]"  The  parties  to  this 
contract  were  residents  of  the  city  of  High- 
land Park,  where  they  had  lived  many  years; 
and  they  had  made  personal  Investigation  of 
the  respective  properties,  and  apparently 
came  to  a  full  understanding  as  expressed  in 
this  contract  Appellant  paid  the  earnest 
money  of  $10,  and,  soon  after  the  execution 
of  the  contract,  abstracts  of  title  were  fur- 
nished by  each  of  the  parties  to  the  other. 
The  abstract  of  tiUe  of  appellee's  property 
was  found  to  be  satisfactory  to  appellant, 
and  no  objection  was  raised  to  It.  Appel- 
lant's abstract  was  by  appellee  placed  in  the 
hands  of  an  attorney  for  examination,  and  on 
March  14,  1895,  he  rendered  an  opinion  find- 
ing a  number  of  objections,— some  material, 


and  some  of  minor  Importance,— subject  to 
which  he  found  appellant  had  a  good, 
merchantable  title.  Appellant  Immediately 
went  to  work  to  cure  such  defects  In  his  title 
as  were  noted  by  the  attorney,  and  as  ap- 
peared to  be  material  AlMut  this  time,  how- 
ever, appellee  offered  to  return  to  appellant 
his  abstract  and  the  $10  earnest  money;  in- 
forming  him  that  she  did  not  intend  to  carry 
out  her  contract,  as  his  title  was  not  good. 
From  the  record  and  from  her  evidence  it 
appears  the  true  reason  was  she  had  become 
dissatisfied  with  the  contract  and  believed 
the  property  she  was  recelvhig  from  appel- 
lant was  not  worth  as  much  as  he  had  repre- 
sented, and  as  she  had  first  believed.  It  is 
apparent  this  was  the  prime  cause  which 
actuated  her  to  refuse  to  carry  out  the  con- 
tract The  principal  reason  assigned  by  ap- 
pellee for  declining  to  accept  the  abstract  of 
title  of  appellant's  property  was  that  while 
the  contract  provides  for  a  conveyance  to 
her  of  "lot  19  in  block  75  in  the  city  of  High- 
land Park,  Lake  county,  Illinois,  as  per  said 
recorded  plat,"  the  correct  description  of  the 
property,  and  that  nained  In  the  deed  which 
was  afterwards  tendered  to  her,  Is  "lot  19, 
block  75,  in  Hawkins'  addition  to  said  city 
of  Highland  Park."  It  is  not  controverted 
that  the  property  of  appellant,  of  which  ap- 
pellee made  a  personal  investigation,  and  the 
house,  buildings,  etc.,  thereon,  was  as  last 
described.  It  Is  also  undisputed  that  there 
Is  but  one  block  numbered  75  In  the  city  of 
Highland  Park,  and  that  block  Is  in  Hawkins' 
addition.  Originally  there  were  but  73  blocks 
subdivided  and  platted,  and  they  were  con- 
secutively numbered  from  1  to  73,  Incluslre. 
Subsequently  Frank  P.  Hawkins  made  a 
subdivision  of  the  adjacent  property,  consist- 
ing of  3  blocks,  which  he  numl>ered  74,  75, 
and  76.  The  appellant's  property  is  lot  19 
in  block  75.  On  this  lot  were  located  a  new 
brick  dwelling  house  and  other  improvements, 
which  appellee  went  through  and  carefully 
examined  the  day  before  the  contract  was 
entered  Into.  On  the  25th  day  of  March  ap- 
pellant made  a  tender  of  a  deed  to  appellee 
conveying  the  property  last  above  described, 
and  the  balance  of  the  money  specified  in  the 
contract  to  be  paid  by  him,  both  of  which 
appellee  refused  to  accept  or  to  carry  out 
the  contract  No  objection  was  made  by  her 
at  that  time  as  to  the  variance  between  the 
description  of  the  property  in  the  deed  and 
that  in  the  contract  Upon  this  refusal  on 
her  part  appellant  filed  this  bill  for  specific 
performance,  and  upon  the  trial,  to  establish 
his  right  thereto,  offered  the  contract  and 
introduced  proof  of  chain  of  conveyance 
from  the  United  States  to  himself,  and  proof 
of  the  payment  of  taxes,  for  the  purpose  of 
establishing  a  good,  merchantable  title.  Ap- 
pellee, for  the  first  time  upon  the  trial,  ob- 
jected to  the  variance  In  the  description  of 
the  property,  and  also  Insisted  the  contract 
had  been  waived  or  abandoned  by  appellant 
having  negotiated  with  appellee  for  the  pur- 
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chase  ot  part  of  tlie  property  after  zbe  bad 
refused  to  complr  with  the  oontcact  Upon 
the  hearing  in  the  circuit  court  of  Lake  &xua- 
t7  a  decree  was  entered  dlsmisshig  appel- 
lant's bUl  for  trant  of  equity,  and  from  that 
decree  this  appeal  Is  prosecuted  to  this  court 

D.  L.  Zook  and  Cook  &  Upton,  for  appel- 
lant  Whitney  ft  Upton,  for  appellee. 

PHILLIPS,  J.  (after  stating  the  facts).  It 
is  contended  ^pellant  that  the  facta  pre- 
sented hy  this  record,  and  the  law  applicable 
thereto,  are  sufficient  to  authorize  a  decree 
In  his  favor,  and  that  the  decree  In  the  cirt 
colt  court  dismissing  his  bill  should  be  re- 
versed. Specific  performance  Is  an  equltaUe 
remedy,  which  compels  the  performance  of  a 
contract  in  the  precise  terms  agreed  upon, 
or  such  a  substantial  performance  as  will  do 
Justice  between  the  parties  under  the  drcum- 
stances  of  the  case.  Inflexible  rules  cannot 
be  laid  down  tor  the  exerelse  of  the  power 
of  a  court  of  equity  to  grant  specific  perform- 
ance of  a  contract.  While  It  is  true  It  is 
never  to  be  demanded  as  a  matter  of  absolute 
right,  and  the  granting  or  dental  of  the  relief 
sought  rests  in  the  sound  Judicial  discretion 
of  the  court,  yet  where  all  the  necessary  ele- 
ments, conditions,  and  incidents  are  present, 
relief  by  way  of  specific  performance  should 
be  granted  as  a  matter  of  right,  and  not  as 
a  mere  matter  of  favor.  Day  v.  Hunt.  112 
N.  Y.  Ifil,  19  N.  E.  414;  Hayes  v.  Nourse^ 

114  N.  Y.  505,  22  N.  B.  40;  Jones  v.  NewhaU, 

115  Mass.  244;  Chambers  v.  Livermore,  16 
Mich.  881;  Pom.  Kq.  Jur.  {  14(H;  22  Am.  ft 
Eng.  Enc  Law,  811.  912.  By  the  contract 
executed  voluntarily  by  the  parties  to  this 
suit,  appellant  la.  under  the  rule  above  stated, 
entitled  to  a  decree  for  specific  performance, 
unless  appellee  has  shown  some  valid  and 
sufficient  reason  why  such  contract  on  her 
part  should  not  be  performed. 

It  is  first  urged  the  description  of  the  prem- 
ises owned  by  appellant,  of  which  a  {ieed 
was  tendered  to  appellee,  and  afterwards 
brought  Into  court,  varies  from  the  descrip- 
tion in  the  contract  This  Is  true;  but  is  it 
a  material  legal  variance,  to  an  extent  that 
should  permit  the  avoidance  of  this  contract? 
The  evidence  clearly  shows  there  Is  but  one 
block  numbered  76  In  the  city  of  Highland 
Park.  It  Is  further  shown  there  is  no  un- 
vacated  block  bearing  the  number  75.  It 
Is  also  shown  the  parties  had  in  mind  at  the 
time  of  the  execution  of  the  contract  the 
identical  property  to  wlilch  a  deed  has  been 
tendered  by  appellant;  that  appellee  made  a 
personal  examination  of  such  property,  and 
Is  by  such  change  of  description  In  no  wise 
being  Injured,  defrauded,  or  deceived.  Thus, 
there  Is  no  difficulty  In  determining  irom  all 
the  evidence  what  particular  property  the 
contract  refers  to.  It  was  not  error  to  admit 
parol  evidence  to  explain  the  latent  ambi- 
guity existing  between  the  two  descriptions. 
In  I^an  t.  Oedn^.  114  lU.  888»  29  N.  B. 


282,  which  was  a  bill  for  specific  perform- 
ance, and  in  which  a  misdescription  had  oc- 
curred In  the  contract,  this  court  said  (114 
lU.  410,  29  N.  R  287):  "Without  affirming  or 
denying  what  may  be  the  law  in  a  case  where 
rectification  and  specific  performance  rest 
entirely  on  parol  evidence,  there  can  be  no 
question  but  that  latent  ambiguities  may  be 
explained  by  parol  evidence,  and  that  such 
evidence  may  also  be  resorted  to  for  the  pur- 
pose of  identifying  the  premises,  and  apply- 
ing the  calls  of  the  deed  In  suits  for  rectifi- 
cation and  specific  performance,  and  in  other 
actions  and  proceedings  affecting  title,'*"— 
citing  Cossit  V.  Hobbs,  56  111.  231,  and  Mc- 
Lennan V.  Johnston,  60  111.  806.  The  same 
rule  as  to  the  admission  of  parol  evidence  to 
explain  a  latent  ambiguity  was  followed  by 
this  court  In  Canal  Co.  v.  KInzle,  93  111.  415. 
In  Hurley  v.  Brown,  98  Mass.  545,  which  was 
a  btU  for  specific  performance,  the  legal  effect 
of  the  contract  was  to  convey  "a  house  and 
lot  of  land  situated  on  Amity  street.  Lynn, 
Massachusetts,"  and  the  question  was  raised 
whether  such  description  was  void  for  un- 
certainty. The  court  held  that  parol  evi- 
dence was  admissible  to  show  the  prop^  de- 
scription of  the  property  intended  by  tiie 
contract  to  be  conveyed.  There  can  be  no 
doubt  In  this  case  the  parties  contracted  with 
reference  to  the  particular  property  describ- 
ed In  appellant's  deed,  and  the  contract  was 
not  void  by  reason  of  any  wrong  description. 

It  is  lUso  contended  by  appellee  that  a  con- 
struction of  that  part  of  the  contract  whl<* 
provides,  "each  party  to  furnish  the  other  a 
complete  and  merchantable  abstract  of  title 
for  said  respective  lots,  brought  down  to 
date,  same  to  be  furnished  within  ten  days 
of  this  date,  and  said  deeds  to  be  delivered 
within  three  days  after  said  respective  titles 
are  found  to  be  good,"  would  mean  such  titie 
should  be  found  to  be  good,  from  the  ab- 
stract, within  the  time  stipulated  In  the  con- 
tract In  other  words,  it  Is  contended  the 
title  must  be  absolutely  good  within  three 
days,  and.  if  any  question  should  arise  re- 
garding It  the  court  on  bill  for  s[>eclflc  per- 
formance should  not  find  the  title  to  appel- 
lanf  ■  lot  good,  and  decree  specific  performance, 
on  account  of  the  time  under  the  contract 
having  expired  by  limitation.  This  position 
is  not  tenable.  Courts  know,  and  recognize 
as  part  of  the  general  transaction  pertaining 
to  the  sale  and  exchange  of  real  estate,  that 
an  abstract  of  title  shows  nothing  more  than 
an  abbreviated  transcript  of  the  records  per- 
taining to  such  property,  be  the  same  perfect 
or  faulty.  A  fair  construction  of  this  con- 
tract Is  that  abstracts  were  to  be  furnished 
within  ten  days,  and,  If  by  the  abstracts  the 
titles  were  not  found  to  be  good,  they  should 
be  perfected  within  a  reasonable  time,  and 
the  deeds  exchanged  within  three  days  after 
such  tities  were  found  to  be  good.  It  Is  not 
necessary  tiiat  the  vendor  possess  a  perfect 
title  at  the  time  the  contract  Is  entered  into. 
It  la  sufficient  that  he  makes  the  contract  In 
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good  faith,  and  will  be  able  to  coavej  by  the 
time  a  decree  of  spedflc  performance  la  ren- 
dered. 22  Am.  &  Eng.  Enc.  Law,  900,  and 
caaes  cited.  In  many  casea  where  abstracts 
«re  furnished  and  submitted  to  an  attorney 
br  examiner  of  Utles,  many  defects,  either  of 
greater  or  minor  Importance,  are  pointed  out 
which  It  often  takes  a  number  of  weeks  to 
rectify,  by  quitclaim  deeds,  afBdaTits,  or  oth- 
erwise; and  It  must  be  presumed.  In  a  con- 
tract such  as  the  one  entered  into  In  this 
case,  opportunity  was  to  be  given  to  both 
parties  to  make  good  tbtAr  reapectlTe  titles 
within  a  reaBonable  time.  In  this  case,  It 
appears,  appellant,  Immediatdy  he  ascertain- 
ed the  objections  of  appellee's  attorney  to  his 
title,  took  steps  to  remedy  it  as  far  as  was 
possible.  A  trust  deed  dated  In  1875  ap- 
peared not  aatlsfled  of  record.  On  March 
21st  he  obtolned  a  release  deed  to  satisfy 
tiila.  The  attorney  for  appellee  who  exam- 
ined the  abstract  also  noted  the  property  to 
hare  been  conreyed  the  United  States  to 
John  McCready,  and  subsequently  conveyed 
by  John  McCread;  but,  to  rectify  this,  appel- 
lant produced  tiie  original  deed,  showing  the 
conveyance  to  have  been  by  McCready,  the 
former  grantee.  Another  deed  described  the 
property  as  "the  southeast  forty  of  the  north- 
east quarter,"  etc.  There  was  no  latent  am- 
biguity In  this  repression,  Its  common  accep- 
tation and  mining  being  wdl  understood. 
Extrinsic  evidence  was  admitted  to  Aow  that 
about  the  date  of  this,  deed  (1847)  it  was  a 
common  form  of  expression  to  say  "a  forty" 
or  "an  eighty,"  etc.,  to  indicate  a  40  acres  or 
an  80  acres,  and  therefore  an  abstract  which 
read  "a  southeast  forty"  would  readily  be 
construed  to  mean  the  southeast  40  acres. 
There  was  no  error'  in  permitting  the  fact  to 
be  thiu  estaUlahed,  nor  do  we  regard  It  a 
defect  Other  supposed  detects  suggested  by 
the  examiner  of  the  abstract  are  not  argued 
by  appellee,  and  therefore  need  not  be  noted 
by  this  court 

A  number  of  attorneys  and  examiners  of 
real-estate  tltlea  were  offered,  by  appellee  to 
show  the  title  to  appellant's  property  was 
defective.  This  was  Improper,  ^e  suffi- 
dency  of  any  title  to  real-estate  property  is 
a  question  of  law,  and  not  of  fact  to  be  prov- 
en by  the  opinions  of  witnesses.  Where,  on 
a  bill  for  specific  performance,  the  defendant 
alleges  defective  title  to  plalntlfTs  property. 
It  is  a  question  for  the  trial  court,  upon  a 
hearing,  to  determine  from  the  terms  of  the 
contract  and  also  as  a  question  of  law, 
whether  such  title  is  sufficient 

It  is  urged  also  by  appellee  that  there  was 
a  waiver  and  abandonment  of  this  contract 
by  appellant  Late  In  March,  1886,  appellee 
refused  to  comply  with  her  contract  On 
May  8th,  appellant  addressed  her  a  line,  re- 
questing the  privilege  of  talking  with  her  on 
business  matters,  and  on  May  9th  wrote  her, 
stating  :hat  he  wished  to  see  her  about  the 
purchase  of  a  lot  etc.  About  that  time  he 
had  a  short  personal  Interview  with  her,  and 


In'  tbe  course  of  the  conversation  he  spoke 
about  a  great  many  pieces  of  real  estate,  and 
prices,  and  said  that  If  he  had  bought  ^e 
particular  property,  as  he  supposed  he  had, 
he  would  put  an  alley  through  It,  whereupon 
appellee  replied  that  she  held  this  property 
(being  the  property  mentioned  In  the 'con- 
tract) at  ¥100  per  foot  Appellant  tbereupon 
said  that  It  was  useless  to  talk  further  re- 
garding It  and  went  away.  There  is  no 
'sufficient  evidence  in  tiie  record  of  an  aban- 
donment or  waiver  of  the  contract  Where 
an  abandonment  or  waiver  Is  relied  upon,  it 
must  be  shown  to  have  been  the  clear  Inten- 
tion of  the  parties  to  abandon  13ie  contract 
previously  entered  into.  Mix  v.  White,  36 
m.  ^4.  Courts  will  indulge  no  presump- 
tions in  favor  of  a  waiver  of  a  ctmtract 
where  specffic  performance  Is  attempted  to 
be  enforced,  nor  win  it  Infer' waiver  or  aban- 
donment npon  slight  proof.  22  Am.  ft  Ebig. 
Enc.  Law,  1062.  A  parol  waiver  or  dlachai^ 
of  a  written  contract  must  be  clear  aod  ex- 
plicit and  be  proved  beyond  a  doubt  Huff- 
man V.  Hammer,  IS  N.  J.  Eq.  88. 

Appellee,  In  her  evidence  in  the  trial  court 
dwelt  npon  the  fact  that  appellant's  proper- 
ty Is  not  worth  as  much  as  he  represented  It 
to  be,  and  that  she  r^ed  upon  his  representa- 
tions. This  would  not  be  a  good  defense. 
Mere  matters  of  opinion,  or  expression  of  an 
opinion,  by  the  owner  of  property  as  to  ita 
value,  standing  alone,  wHl  not  be  held  to  Iw 
a  mlsreioesentatlon.  Brady  t.  Cole,  164  111. 
116.  45  N.  E.  438. 

Taking  the  record  as  a  whole.  It  appears 
the  contract  for  the  occhange  of  thete  proper- 
ties was  fairly  entered  into  between  Uiese 
parties,  and  was  free  and  clear  from  any 
tahit  of  fraud;  that  appellant  has  complied 
with  all  the  terms  and  condItI<mB  Imposed  by 
this  contract  upon  him  In  respect  to  the  fu^ 
nishing  of  a  merchantable  abstract  of  title 
to  his  property,  and  In  other  respects  men- 
.tloned  in  the  contract  There  appears  no 
sufficient  legal  reason  why  he  should  have 
been  denied  tiie  relief  asked  for  in  his  bill  for 
specific  performance  in  this  case.  The  de- 
cree of  the  circuit  court  of  Lake  conn^  dis- 
missing appiellant's  bin  Is  reversed,  and  the 
cause  remanded  to  tliat  court  with  directions 
to  enter  a  decree  granting  to  appellant  the 
reli^  asked  for  In  his  bUl,  In  conformity  with 
the  views  herein  expressed.  Reversed  and 
remanded. 


(in  111.  t4) 

J.  I,  CASE  PLOW  WORKS  v.  EDWARDS. 
(Supreme  C!onrt  of  Illinois.   Oct  24,  1888.) 

ASUOHHRKTS    TOR    BEXEriT   OF    ORSDITOBa— AO- 
OOUNTING — 'EMPLOTB9'  BaLARIBS — OOOIT- 
8BL  FbIS— CtWTOXS  DUTlBg. 

1.  Where  some  of  an  iosolTent's  KOods  were 
ioTentoried  from  tacs  on  boxes  and  packages 
without  exftniitiing  the  contents,  and  otliera  as 
"knocked  down"  withont  setting  op  the  arti- 
cles, and  some  parts  Trere  inventoried  separate- 
ly when  they  had  already  been  listed  with  the 
complete  articles,-  and  afterwards  some  box- 
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89  were  found  empty,  and  the  knocked>dowu 
artlclefl  in  some  Instances  incomplete,  the  as- 
signee shoQid  not  be  charged  with  the  dis- 
crepancy between  snch  incorrect  Inventory  and 
the  sales  list;  the  assignee  testJfying,  uncon- 
tradicted by  any  competent  evidence,  that  he 
had  sold  and  accounted  for  everything  which 
came  to  his  hands. 

2.  Where  an  anction  sale  by  an  assignee  vas 
apparently  fair  and  well  advertised,  the  fact 
that  some  articles  brought  less  than  thdr  in- 
ventory price  does  not  amount  to  frand. 

3.  Where  the  assignee  of  ao  insolvent  firm 
found  their  business  in  -such  confusion  that 
services  of  its  employes,  who  were  the  only 
persons  acquainted  with  the  bnslness,  became 
necessary,  and  they  would  not  work  for  less 
than  formerly,  which  the  assijmee  was  obliged 
to  pay,  he  could  not  be  charged  as  having  paid 
them  excessive  salaries. 

4.  Where  there  was  no  evidence  to  support 
a  contention  that  counsel  fees  of  an  assignee's 
attorneys  were  excessive,  and  the  asuguee  tes- 
tUed  that  they  were  reasonable,  a  credit  for 
the  whole  amount  was  properly  allowed. 

5.  An  assignee  is  not  chargeable  with  cus- 
toms duties  paid  to  release  imported 'merchan- 
dise owned  oy  the  insolvent  from  bond,  so  as' 
to  make  it  available  as  assets,  even  If  it  aft- 
erwards sold  at  less  than  cost 

Appeal  from  appellate  court,  Sepood  dis- 
trict; Coloston  D.  Myers,  Judge. 

In  the  matter  of  the  assignment  of  Kirk- 
wood,  Miller  &  Co.,  a  judicial  settlement  of 
the  account  of  Isaac  C.  Edwards,  assignee, 
was  modified  by  the  appellate  court  (Tl  III. 
App.  655),  and  the  J.  I.  Case  Plow  Works 
appeals.  Affirmed. 

On  December  31,  1882.  KIrkwood,  Miller 
&  Co. ,  made  a  general  assignment  for  the 
benefit  of  their  creditors,  to  Isaac  C.  Ed- 
wards, the  appellee.  Xhey  were  conductbig 
the  general  basiuess  of  selling  fanning  Im- 
plements, wagons,  buggies,  and  bicycles,  hav- 
ing two  establiahm^tfi,— the  main  one  at 
Peoria,  111.,  and  a  branch  at  Cedar  Rapids, 
Iowa.  The  assignee  took  posBession  of  the 
stock  in  Peoria  immediately,  but,  before  he 
could  secure  possession  of  the  stock  at  Cedar 
Rapldi,  the  city  marshal  of  that,  city  bad 
levied  on  It  under  four  attachments,  aggre- 
gating over  920.000.  The  asalgnee,  at  the 
instance  of  some  of  the  largest  creditors  of 
the  inmlTents,  emi^oyed  Mills  &  Keelei,  at- 
torney! at  Oedar  Rapids,  to  ccmtest  the  at- 
tachments for  him.  Some  time  in  February 
the  attachments  were  all  released,  and  the 
stock  turned  over  to  the  assignee,  who,  after 
selling  the  best  of  It  at  private  sale  in  Cedar 
B&plds,  shipped  the  remainder  to  Peoria. 
While  the  stock  was  still  In  Oedar  Bapids,  he 
was  sued  In  replevin  tor  [lart  of  the  goods 
by  two  firms,  who  claimed  that  some  of  the 
goods  In  his  hands  were  thehr  goods  shipped 
to  the  Insolvents,  to  be  sold  on  commission. 
The  assignee  afterwards  turned  the  goods 
over  to  them,  but  there  was  an  unsettled  claim 
of  Secbler  &.  Co.  for  goods  belonging  to  them, 
which  they  contended  the  assignee  bad  sold 
and  refused  to  account  for.  The  assignee 
finally  compromised  the  suit  In  these  re- 
plevin salts.  Mills  &  Eeeter  represented  the 
clainaants,  both,  however,  .  being  different 
parties  from  those  who  levied  the  original'  at- 


tachment writs.  After  accepting  the  trust, 
the  assignee  had  an  inventory  made  of  the 
stock  on  hand,  both  at  Peoria  and  at  Cedar 
Rapids.  For  this  purpose  be  had  to  employ 
persons  familiar  with  the  busmess,  as  he  him- 
self was  totally  unfamiliar  with  It  A  large 
number  of  petitions  were  filed  In  the  county 
court  by  parties  alleging  that  they  had  goods 
in  the  storerooms  of  KIrkwood,  Miller  &  Co., 
which  had  been  shipped  to  the  firm  to  sell 
on  commission,  and  asking  that  their  goods 
be  turned  over  to  them.  These  were  all  press- 
ed for  trial,  and  It  w^s  not  until  the  follow- 
ing April  that  they  were  all-  disposed  of.  Up- 
on the  bearing,  the  court  ordered  goods  to 
be  turned  over  to  tbe  petitioners  valued  In 
the  Inventory  at  more  than  $12,000.  After 
selling  at  private  sale  for  several  months,  the 
assignee  procured  an  order  of  the  county 
court  authorizing  him  to  sell  at  a«ctlon.  On 
May  26,  1893,  he  held  the  final  apctioA  sale, 
disposing  of  all  the  balance  of  the  stock  on 
hand.  In  September  he  filed  bis  report,  to 
which  objections  by  a  number  of  the  credit- 
ors. Including  appellant,  were  sustained;  and 
he  filed  an  amended  report  November  3,  1893, 
and  a  supplemental  report  April  12,  1894. 
Both  reports  were  contested,  and  evidence 
was  heard  at  Intervals  for  upward  of  a  year. 
In  December,  1885,  the  county  court  entered 
an  order  charging  the  assignee,  in  addition 
to  tlie  amount  shown  by  his  report,  with 
items  aggregating.  $9,349.70.  From  this  or- 
der appellant  appealed  to  the  appellate  court, 
alleging  numerous  errors.  Insisting  that  the 
appellee  had  not  been  charged  with  certain 
Items  at  all,  and  had  not  been  charged  bu£&- 
ciently  on  others,  and  objecting  to  certain 
credits  which  had  been  allowed.  Appellee 
assJgued  cross  errors,  and  the  appellate  court 
struck  out  most  of  the  items  charged  against 
the  assignee  by  the  county  court.  From  this 
decision,  appellant  hss  again  appealed,  and 
the  assignee  has  assigned  wwb  errors  here. 

Jack  &  Tichenor,  for  appellant.  McCnl- 
locb  &  McCulloch  and  Qeorge  B.  Foster,  for 
appellee. 

CARTBR,  0.  J.  (after  stating  the  facts). 
The  appellant,  In  support  of  Its  alleged  sev- 
eral errors,  charges  the  assignee  with  fraud 
and  mismanagement  We  have  read  the 
voluminous  evldoice  carefully,  and  do  not 
find  the  charges  sustained.  Errors  of  judg- 
ment, and  mistakes,  have  doubtless  occurred, 
and  it  may  be  that  other  persons  might  have 
managed  the  affairs  of  the  insolvents  to  let- 
ter advantage,  for  the  assignee  had  never 
had  any  experience  In  business  of  the  kind 
carried  on  by  the  Insolvents;  bat  we  find  no 
8ufi3cient  evidence  in  the  record  to  sustain 
this  charge  against  him.  The  original  in- 
ventory of  stock  on  hand  footed  up  over 
960,000,  part  of  which,  however,  was  after- 
wards turned  over,  by  order  of  the  court,  to 
other  parties.  This  stock  was  stored  on  three 
floors  and  in  the  basement  of  a  large  three- 
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story  building,  and  In  several  other  base- 
ments and  Bheds.  It  had  accumulated  for 
several  years,  and  a  large  portion  of  it  was 
In  bad  order.  A  large  number  of  articles 
were  stored  "itnoclied  down,"— that  Is,  in 
parts,  not  set  up  complete,— and  the  different 
parts  were  stored  in  various  places,  and  on 
different  floors,  some  in  different  buildings. 
In  tailing  the  inventory,  the  different  articles 
were  not  all  handled,  and  no  effort  was  made 
to  ascertain  whether  all  the  articles  that 
were  knocked  down,  and  Inventoried  as  com- 
plete,  were  really  complete  In  all  their  parts. 
In  some  lines,  notably  the  harness  depart- 
ment, the  Inventory  was  taken  from  tags  on 
the  outside  of  boxes  and  packages,  without 
examining  the  contents.  Appellee  contends 
that  in  all  these  cases  the  Inventory  was  In- 
correct; and  when  they  put  together  the 
knocked-down  articles  and  o[>ened  the  boxes, 
preparatory  to  a  sale,  many  pieces  were 
found  to  be  missing,  and  some  of  the  boxes 
which  had  been  inventoried  were  empty. 
Some  of  the  parts  were  inventoried  separate- 
ly when  they  had  already  been  counted  in 
the  complete  vehicle  or  article.  The  assignee 
was  compelled,  by  the  circumstances,  to  em- 
ploy the  servants  of  his  assignors,  as  they 
were  the  only  persons  familiar  with  the  stock 
and  the  books  and  accounts.  The  books  had 
not  been  balanced  for  a  long  time,  and  were 
over  fSO.OOO  out  of  balance.  The  assignors 
had  paid  large  salaries  to  some  of  their  em- 
ployes, and  they  wonld  not  work  for  the  as- 
signee for  any  less. 

Appellant  seeks  to  charge  appellee  with 
what  he  calls  a  shortage  in  his  accounts  of 
the  articles  sold.  This  shortage  was  ob- 
tained by  taking  the  list  of  articles  In  the 
Inventory,  and  comparing  It  with  those  sold, 
as  reported  by  the  assignee.  As  has  already 
been  seen,  the  Inventory  was  not  reliable; 
and  any  statement  based  on  such  a  calcola- 
tlon  would  have  been  an  Incorrect  one,  es- 
pecially as  It  seems  that  part  of  the  state- 
ment was  not  made  from  definite  data,  but 
was  estimated  and  drawn  from  other  sources 
than  the  Inventory  and  the  sales  list  We 
think  the  appellate  court  was  right  In  dis- 
allowing all  charges  against  the  assignee 
based  on  the  alleged  discrepancy  between 
the  Inventory  and  the  sales  list.  The  as- 
signee declared  on  oath  that  be  had  sold  all 
the  good»  that  came  to  his  hands,  and  had 
accounted  for  them  as  either  sold  or  on  hand, 
and  his  statement  la  uncontradicted  by  com- 
petent evidence. 

Appellant  alleges  that  certain  auction 
sales  were  fraudulently  made,  especially  the 
final  or  closIng-out  sale,  and  insists  that  ap- 
pellee should  be  charged  with  the  differ- 
ence between  what  the  sales  actually  re- 
alized and  the  Inventory  appraisement  The 
closlng-out  sale  seems  to  have  been  per- 
fectly fair,  and  thoroughly  advertised,  and 
there  in  no  evidence  to  the  contrary.  We 
find  no  sufficient  evidence  to  impeach  any 
of  the  anctloa  sales.   Mere  Inadequacy  of 


price,  where  it  Is  not  gross.  Is  not  sufficient 
It  is  claimed  that  appellee  employed  too 
many  persons  In  his  service,  and  paid  them 
unreasonable  salaries.  The  county  court 
charged  him  with  part  of  the  salary  paid 
Henning  and  part  of  that  paid  Stewart 
The  appellate  court  held  these  proper  credits 
for  the  assignee.  We  concur  Jn  this  view. 
While  the  salaries  of  some  of  the  men  were 
high,  still,  in  view  of  the  nature  of  the 
business  and  their  knowledge  of  It  their 
services  were  necessary  for  appellee  to  have. 
We  think,  also,  it  was  proper  to  allow  Stew- 
art's salary  up  to  the  time  of  making  the 
supplemental  report 

Complaint  is  made  that  the  amount  paid 
Mills  &  Keeler  for  professional  services  was 
excessive,  and  that  the  charge  should  not  be 
allowed  for  the  further  reason  that  as  at- 
torneys, they  represented  interests  antag- 
onistic to  the  assignee.  This  contention  Is 
not  sustained.  As  to  the  value  of  their 
services,  appellant  offered  no  evidence,  and 
the  appellee  testified  that  It  was  a  reason- 
able amount  The  county  court  disallowed 
part  of  it,  and  the  appellate  court  restored 
the  whole  amount  of  fees  as  a  credit  The 
credit  was  proper  under  the  evidence. 

Complaint  Is  also  made  of  the  commission 
allowed  the  auctioneer.  No  evidence  was 
offered  by  appellant  on  the  subject  and 
neither  the  county  court  nor  the  appellate 
court  has  reduced  the  amount  paid  on  that 
ground.  It  Is  conceded,  however,  by  appel- 
lee, that  the  auctioneer  has  been  overpaid, 
and  this  overpayment  should  be  charged  to 
appellee. 

It  Is  further  contended  that  the  appellee  is 
chargeable  with  the  amount  of  duty  he  paid 
on  the  wheels  he  took  ont  of  bond.  Tbere 
were  nearly  200  bicycles  In  bond  at  the  cus- 
tom house  In  Peoria,  which  had  been  ship- 
ped to  the  Insolvents  by  Bonnlck  &  Co.,  of 
England,  and  which  had  been  partly  paid 
for.  There  Is  no  merit  in  this  contention. 
The  wheels  conld  not  be  made  available  by 
the  assignee  without  paying  the  duty  on 
them.  There  was  no  error  in  allowing  this 
credit  That  the  wheels  did  not  realize  all 
they  cost,  as  contended  by  the  appellant, 
was  unfortunate;  but  we  cannot  say  that 
the  assignee,  In  the  exercise  of  his  best  Judg- 
ment In  the  matter,  acted  in  such  a  way  as 
to  make  him  chargeable  with  the  resultant 
loss,  If  any  there  was. 

As  to  the  separate  items  of  Interest  char- 
ged against  the  assignee  by  the  county 
court  tbat  Is  not  before  us  on  this  appeaL 
The  principles  upon  which  a  trustee  should 
be  charged  with  profits  or  interest  arising 
from  the  lending  or  use  by  him  of  the  trust 
funds  for  his  personal  gain  are  well  settled, 
and  have  been  -frequently  stated  by  this  court 
Ogden  V.  Larrabee,  67  III.  389;  Asay  v.  Allen, 
124  III.  891,  16  N.  B.  865;  Lehman  v.  Roth- 
barth,  169  lU.  270,  42  N.  B.  777.  The  Judg- 
ment of  the  appellate  court  It  affirmed. 
Judgment  ^rmed* 
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PAIN  et  al.  r.  EINNBY  et  al. 
(Supreme  Court  of  lUlnoiB.    Oct.  24,  189S.) 
Appbal»— FiSAi.  DiaKBEB—DismaaAi.  ab  to  a 

PABTT—BxespTiux— Cases  of  Hardship. 

An  order  of  court  dismissing  a  Ull  in  e<t 
ait7  as  to  one  party  is  not  a  final  order,  ana 
cannot  be  appealed  from  antil  there  has  been 
a  final  dispc^tion  of  tbe  case  .as  to  all  other 
parties,  In  the  absence  of  a  showing  tliat  a 
peculiar  hardship  will  result  from  a  refusal  to 
allow  an  appeal 

Appeal  from  appellate  court,  Birst  district 
BUI  In  equity  hj  CSiarles  EL  Pain  and  oth- 
ers against  WUllam  C.  Kinney  and  others  for 
specific  performance.  From  a  Judgment  of 
the  appellate  court  (73  HI.  App.  115)  dismiss- 
ing complainants'  appeal  from  an  order  of 
the  trial  court,  complainants  appeaL  Af- 
firmed. 

Parker  &  Fain,  tor  appeUants.  Knight  & 
Brown,  for  aroelleea. 

CARTER,  J.  This  la  an  appeal  from  a  judg- 
ment of  tbe  appellate  conrt  dtsmlsslng  an  ap- 
peal to  that  court  from  an  order  of  tbe  cir- 
cuit conrt  of  Cook  county  In  a  chancery  cause 
for  specific  performance.  The  appeal  was  dis- 
missed by  the  a^iellate  court  on  tbe  ground 
that  the  order  or  decree  appealed  from  was 
not  a  final  decree,  and  that  Is  the  only  qnes- 
tiott  Involved  In  tbe  appeal  to  this  court  Ap- 
pellee Jullanna  Chambers  was  the  owner  in 
fee  of  certain  tots  which  had  been  leased  to 
one  Brady  for  90  years.  Brady  and  one  Skin- 
ner had  contracted  with  the  Farson  &  Lib- 
bey  Company  to  furnish  mlllwork  and  ma- 
terials, which,  though  not  specified  In  the 
contract,  were  to  be  and  were  used  In  con- 
structing a  building  ou  tbe  said  lots.  After 
fnmlsblng  a  portion  of  the  materials,  Skinner 
made  an  assignment  for  tbe  benefit  of  bis 
creditors,  and  the  Farson  &  Ubbey  Company 
refused  to  famish  any  more.  Thereupon  a 
written  agreement  was  entered  into,  wblcb 
also  Included  the  work  of  the  other  contract- 
ors, whereby  the  company  was  to  furnish  the 
ba^nce  of  the  material,  and  receive  promis- 
sory notes  for  the  amount  of  f 3,000,  to  be  se- 
cured by  a  deed  of  trust  on  tbe  lots,  including 
the  fee-sfmple  title  thereto  In  Jullanna  Cham- 
bers. The  deed  of  trust  was  to  be  recorded, 
and  tbe  notes  placed  In  escrow,  before  the 
company  should  deliver  the  material.  It  does 
not  appear  that  Jullanna  Chambers  signed 
this  contract,  but  it  seems  she  undertook  to 
comply  with  it  so  far  as  she  was  to  perform 
It  She,  with  appellee  Patrick  Chambers,  her 
husband,  and  Brady,  executed  the  deed  of 
trust  to  secure  the  notes,  which  notes  were 
given  by  Brady.  These  notes  were  payable 
at  the  ofitce  of  William  C.  Kinney,  who  was 
tbe  trustee  In  the  deed  of  trust  and  were  de- 
livered to  him  in  escrow,  as  provided  by  the 
contract  and  tbe  deed  of  trust  was  duly  filed 
for  record.  The  bill  charged  that  the  com- 
pany performed  the  contract  on  Its  part,  but 
that  Kinney,  acting  with  the  consent  and  ad- 


vice of  Jullanna  GhamberSi  refused  to  driver 
to  It  the  notes,  and  the  prayer  Is  for  specific 
peitformance,— that  JnUanna  cauunbers  and 
Kinney  be  required  to  driver  said  notes. 

Answers  and  replications  were  filed  and  the 
cause  was  referred  to  the  master.  He  re- 
ported the  evidence  and  his  conclusions  to  the 
court  recommending  a  decree  as  prayed  In 
tbe  bUL  All  of  tbe  appellees  excepted  to  the 
report,  and  tbe  court  made  the  following  or- 
der: "ThiB  cause  coming  on  to  be  bsaiA  upon 
the  exceptions  of  the  defendants,  Jullanna 
Chambers,  Patrick  (Siambers,  and  William  C 
Kinney,  to  the  report  of  the  master,  and  to 
his  rulings  upon  the  motion  of  said  defend- 
anto  to  exclude  the  testimony  of  the  complain- 
ant and  to  dismiss  the  blU  of  complaint  filed 
In  said  cause  for  want  of  equity,  wUch  said 
motton  was  duly  filed  by  said  defendants 
wltb  the  master  In  chancery  to  whom  said 
canse  was  heretofore  referred,  after  ailment 
of  connsd,  and  upon  dne  deUberatlon  by  the 
court  the  report  of  tbe  master  overruling  said 
motion  Is  hereby  set  aslde^  and  the  conrt  finds 
.that  the  said  master  should  tiave  sustained 
the  said  motion  as  to  the  defendants  Jullanna 
Chambers  and  Patrick  Chambers,  and  should 
have  overruled  the  said  motion  as  to  the  said 
defendant  William  C.  Kinney;  and  tbe  court 
does  hereby  sustain  said  exceptions  and  mo- 
tion as  to  the  said  defendaute  Jullanna  Cham- 
bers and  Patrick  Chambers,  and  overrule  the 
said  exceptions  and  motion  as  to  the  said  de- 
fendant William  C.  Kinney."  The  court  fur- 
ther ordered  that  the  cause  be  re-referred  to 
the  master  to  take  testimony  on  behalf  of 
Kinney,  and  report  the  same  with  his  con- 
clusions. The  appeUants  appealed  to  tbe  ap- 
pellate court,  as  before  stated. 

The  decree  appealed  from  was  not  a  final 
decree,  and  the  appeal  was  rightly  dismissed. 
In  Thompson  v.  FoUansbee.  55  111.  427,  this 
court  said:  "If  the  bill  Is  dismissed  as  to 
one  or  more  parties,  the  complainant  cannot 
prosecute  a  writ  of  error  until  there  has  been 
a  final  disposition  of  the  case  as  to  all  other 
parties.  A  cause  cannot  be  reviewed  as  to 
one  party  at  one  time  and  as  to  another  par^ 
at  another  time."  Bucklen  v.  City  of  Chi- 
cago, 166  III.  451,  46  N.  E.  1073;  Dreyer  v. 
Ooldy,  171  lU.  434,  49  N.  E.  560.  AppeUante 
concede  the  rule,  but  Insist  that  this  case 
comes  within  exceptions  to  it  which  have 
been  established;  that  la,  13iat  such  appeals 
wIU  be  entertained  In  cases  where  to  deny 
tbem  would  result  in  a  denial  of  justice,  or  In 
great  hardship.  Crouch  v.  Bank,  156  lU.  342, 
40  N.  E.  974.  We  are  unable  to  see  how  any 
hardship  would  result  to  appellants  from  tbe 
dismissal  of  their  appeal  by  the  appellate  court 
It  seems  that  Jullanna  Chambers  compiled 
with  the  contract  executed  the  deed  of  trust 
and  It  was  recorded.  Tbe  notes  were  exe- 
cuted by  Brady,  and  not  by  her,  and  were 
delivered  In  escrow  to  Kinney,  as  agreed. 
Tbe  case  Is  retained  as  to  him;  and,  If  It 
should  appear  later  that  tot  any  reason  It 
should  be  retained  as  to  tbe  other  appeUees, 
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tbe  order  dismissing  them  may  be  brought 
iq>  witii  tibe  finAl  decree.  Tbe  Judgment  of 
tbe  appc^te  comrt  Is  affirmed.  JutUpiient  af- 
firmed. 


an  111.  48) 

SINGEB  &  TALCOTT  STONE  CO.  T. 

HUTCHINSON  et  al. 
(Supieme  Court  of  lUinola.   Oct  24,  1898.) 
UoBPORA'noifs— BxriRATioN  or  Chabtbr— SuB8B< 

QDHNT  AOTIONS — BlOHT  TO  WkiT  Or  EkroR. 

Rev.  St  G.  82.-  i  10.  provides  that  cer^ 
tain  corporations  whose  charters  may  have  ex- 
pired shall  continue  In  their  corporate  capacit? 
during  tiie  term  of  two  rears,  for  the  sole  pur- 
pose of  collecting  the  debts  dae,  and  selling 
and  conveying  their  property.  Section  11  pro- 
vides that  the  corporate  ndme  mav  be  naed 
for  such  purpose,  and  that  tbe^  shall  be  capa- 
ble of  prosecuting  end  defending  all  suits  at 
law  or  in  equity.  Section  12  provides  that 
"the  disBolution-  for  any  cause  whatever  of 
any  corporation  created  as  aforesaid  shall  not 
take  away  or  impair  any  remedy  given  'against 
euch  corporation,  its  stockholders  or  officers, 
for  any  Aabllitiefl  Incurred  previous  to  its  dis- 
solution." Bdd,  that  a  corporation  sued  for  a 
debt  incurred  previous  to  the  expiration  of  its 
charter  may  sue  out  a  writ  of  error  more  than 
two  years  after  its  charter  has  expired,  not- 
withstanding the  suing  out  of  a  writ  of  er- 
ror is  the  beginning  of  a  new  suit;  since  sec- 
tion 12  gives  such  creditors  the  tight  to  sue 
without  any  limitation  as  to  time  except  the 
general  statute  of  limitations;  and  since  Prac. 
Act,  H  07.  91.  provide  that  "a  party"  to  an  ac- 
tion may  prosecute  a  writ  of  error. 

Error  to  appellate  court,  First  district 
Action  by  DUlon  B.  Hutchinson  and  others 
against  the  Singer  &  Talcott  Stone  Company. 
From  a  Judgment  of  tbe  appellate  court  (72 
III.  App.  806)  dismissing  a  writ  of  error 
brought  by  defendant  defendant  brings  er- 
ror. Revereed. 

Ira  W.  &  C.  C.  Buell  and  A.  B.  Jenks,  for 
plaintiff  In  error.  T.  A.  Moran  and  Barnum, 
Hunqihrey  &  Bamumt  tor  defendants  in  er- 
ror. 

PHUiLIPS,  J.  The  plaintiff  In  error  was 
Incorporated  April  20,  1872.  Its  charter  ex- 
pired April  20,  1892.  The  defendants  In  er- 
ror brought  suit  against  It  January  21,  1893, 
and  obtained  Judgment  at  tbe  July  term. 
1895.  The  case  was  ta^en  by  appeal  to  tbe 
appellate  court  (61  III.  App.  308),  where  It 
was  reversed,  and  tbe  cause  remanded,  on  tbe 
merits.  At  tbe  June  term,  1897,  of  tbe  cir- 
cuit court,  tbe  cause  was  again  tried,  and 
again  defendants  In  error  obtained  Judgment 
from  which  orders  for  appeal  were  taken  by 
plaintiff  in  error,  but  not  perfected.  On  Sep- 
tember 8, 1897,  plaintiff  In  error  sued  out  a  writ 
of  error  to  remove  tbe  record  to  the  appellate 
court  In  which  court  defendants  In  error  filed 
a  plea  of  nul  tiel  corporatJon,  to  which  a  de- 
murrer was  Interposed,  overruled,  and  tbe 
writ  of  error  dismissed,  on  tbe  ground  that 
the  suing  out  of  a  writ  of  error  was  tbe  com- 
mencement of  a  new  suit  which,  owing  to  the 
expiration  of  its  charter,  and  of  the  two  years 
tbereaf  ter  provided  by  section  10  of  chapter  82 


of  tbe  Revised  Sbitutes  for  the  closing  up  of  its 
boBlness,  tbat  eomrt  held  It  conld  not  bring. 
The  plalntUE  In  error  tben  proaecnted  this 
writ  of  error,  and,  on  flUng  the  record  In  this 
bour^  a  plea  of  nul  tiel  corporation  was 
again  Interposed,  which  was  stricken  from 
the  files,  and  thereafter  a  motion  was  made  to 
reinstate  It  The  legality  of  that  plea  as  a 
defense,  on  the  above  facta  of  record,  la  pre- 
sented tar  onr  conslderatimi. 

Tbe  plaintiff  In  error  contends  that;  It  hav- 
ing been  seed,  and  judgmmt  having  been 
rendered  against  It,  as  a  corporation,  the  de- 
fendants In  emw  are  now  estoj^ied  from  set- 
ting up  tbe  defense  stated  In  the  plea;  while 
the  position  of  defendants  In  error  Is  tbat  tiie 
two  years  given  plaintiff  In  error  hj  the  stat- 
ute for  the  purpose  of  bringing  suit;  etc.,  to- 
close  up  its  business,  beyond  tbe  Umltation 
of  Its  charter,  having  expired,  this  new  salt 
by  writ  o'  error  cannot  be  maltttataied,-^n 
other  words,  tbat  Its  corporate  capacity  to 
sue  had  ceased  April  20,  1894.  It  Is  the  es- 
tablished law  of  this  state,  as  evldeaced  by 
a  long  line  of  decisions,  that  the  suing  out  of 
a  writ  of  error  Is  the  beginning  of  a  new 
suit  Ripley  t.  Morris,  2  Glim.  881;  Bank  r. 
Jenkins,  107  UL  281.  The  law  la  tbat  the 
corporate  capacity  of  a  corporation  to  sue 
ceases  en  dissolution,  except  as  such  capacity 
Is  continued  by  statute,  or  Its  name  Is  used 
In  an  equitable  proceeding  for  tbe  purpose  of 
distributing  Its  assets  as  a  trust  fund.  As- 
sociation T,  Fassett,  102  111.  315. 

The  charter,  or  corporate  existence,  of  this 
corporation,  baring  expired  April  20,  1892, 
section  10  of  chapter  82  on  "Corporations," 
provides  tbat  it  and  like  coiporations  "sball 
continue  their  corporate  capacity  during  the 
term  of  two  years,  for  the  sole  purpose,  only, 
of  collecting  tbe  debts  due  to  said  corporation 
and  selling  and  conveying  the  property  and 
effects  thereof."  Section  11  provides  tbat  the 
corporate  name  may  be  used  tor  such  par- 
pose,  aud  tbat  they  shall  be  capable  of  pros- 
ecuting and  defending  all  suits  at  law  or  eq< 
ulty,  arising,  aa  evidentiy  intended,  out  of 
tbe  execution  of  such  sole  purpose  of  collect- 
ing debts  and  selling  and  conveying  tbe  prop- 
erty and  estate  thereof.  Section  12  Is  as  fol- 
lows: "The  dl8S<^utlou,  for  any  cause  what- 
ever, of  any  corpwatlon  created  as  aforesaid, 
shall  not  take  away  or  Impair  any  remedy 
given  against  such  corporation.  Its  stockhold- 
ers or  officers,  for  any  liabilities  Incurred  pre- 
vious to  Its  dissolution."  Much  stress  Is  pla- 
ced upon  these  sections  In  tbis  case.  It  is 
evident  that  sections  10  and  11  were  enacted 
for  the  benefit  of  tbe  corporation,  but  fixing 
a  limitation  on  the  time  of  Its  continued  ex- 
istence  for  tbe  sole  purposes  expressed,  while 
section  12  was  enacted  fw  tbe  benefit  of 
tboie  whose  rights  bad  accrued  against  the 
corporation  previous  to  Ita  dissolution,  with- 
out any  limitation  as  to  time  other  than  the 
general  statute  of  limitations  applicable  to 
the  remedy  itself  sought  to  be  applied,  or  as 
to  BubJect-matter  othw  tban  tbat  the  remedy 


Digitized  by  Google 


n.)  aEEB  T. 

most  be  limited  to  llal^llltlea  Incurred  pre- 
vious to  Its  dissolution.  While  the  corporate 
capacity  of  this  corporation  wfts  ccoitluued 
for  two  years  after  the  expiration  of  Its  char- 
ter, or  notil  April  10,  1894,  In  order  to  bring 
salts  for  the  purpose  aforesaid,  its  corporate 
capacity  to  be  sued,  as  a  party  defendant,  for 
IlabtUtlea  which  accrued  before  Its  dissolu- 
tion, was  continued  without  limitation  as  to 
thne,  and  therefore  the  general  statute  of 
limitations  only  would  apply.  Hence  an  ac- 
tion at  law  would  lie  against  said  corporation 
at  any  time  within  such  general  statute  of 
limitations  for  a  liability  created  before  Its 
dissolution.  If  brought  before  equity  had  ob- 
tained jurisdiction.  These  sections,  there- 
fore, continued  its  life,  for  the  respective 
periods  stated,  as  an  entity,  so  that  it  could 
me  or  be  sued  as  a  party  to  the  action;  and 
therefore  Its  rights,  as  such  party,  are  con- 
served the  same  as  the  rights  of  other  par- 
ties to  actions,  not  only  by  the  constitution, 
but  by  sections  67  and  91  of  the  luractice 
act,  which  provide  that  a  party  to  an  action 
may  prosecute  a  writ  of  error,  or,  as  express- 
ed In  section  91,  "any  party  to  such  cause 
■hall  be  permitted  to  remove  the  same  to  the 
supreme  court  by  appeal  or  writ  of  error.'* 
Clearly,  this  corporation  was  a  party  to  the 
cause,  and  came  within  the  provJslotis  of  this 
law.  It  Is  conceded  the  corporation  would 
have  bad  the  right  to  appeal  from  the  Judg- 
ment, because,  as  stated,  the  appeal  would 
have  been  a  continuation  of  the  same  suit- 
But  the  constitution  and  tbe  statute  grant 
the  right  to  remove  the  record  to  "any  party 
to  such  cause,"  by  writ  of  error  as  w$U  as 
by  appeal.  FM  this  purpose  the  entity  of 
this  corporation,  as  a  party  to  the  cause, 
conUnned  after  the  Judgment  was  rendered 
as  well  as  before.  A  writ  of  error  is  a 
writ  of  right,  both  by  the  common  law  and 
our  statute,  as  to  any  one  who  Is  a  party  to 
the  record,  or  who  is  shown  by  the  record  to 
be  prejudiced  by  the  judgment  Mclntyre 
T.  Sholty,  130  lU.  171,  29  N.  E.  43.  This  cor- 
poration was  kept  alive  for  the  purpose  of 
being  made  such  a  party  to  the  original  ac- 
tion, and,  being  so  alive  for  such  purpose,  Is 
preserved  by  the  practice  act,  with  authority 
to  prosecute  an  appeal  or  a  writ  of  error. 

This  holding  is  In  harmony  with  the  prior 
decisions  of  this  court  that  a  writ  of  error 
Is  a  new  suit  In  the  Fassett  Case,  supra, 
fbe  corporation  had  been  dissolved  by  decree, 
and  a  receiver  appointed,  who  would  neces- 
sarily, therefore,  have  had  to  represent  the 
corporation  in  any  suits  It  might  bring.  The 
defense  there  set  up  was  that  the  corporation 
was  extinct  by  decree  of  court,  which  If  true, 
as  the  court  states,  the  writ  of  error  should 
have  been  dismissed.  The  a]H>eUate  court 
for  the  First  district  erred  In  dismissing  the 
writ  of  error.  The  judgment  of  that  court 
will  be  reversed,  and  the  cause  remanded 
to  that  conrt,  wltb  directions  to  consider  the 
errors  assigned.   Berersed  and  remanded. 
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(m  ni.  514) 
GEER  et  al.  r.  OOUDT. 
(Supreme  Court  of  IlUnols.   Oct  24,  IStrS.) 
Wits  BBS— Husband  and  Wifb— Pakol  Om  ow 

LaKD— PaKT  PSKrORMAKCE— BVIDENCI — 

SurriciBNOT— Statdtk  of  Fhauds. 

1.  A  wife  cannot  testify  to  commnnicatJouH 
made  by  her  husband  during  coyerture,  even 
after  the  marriage  relation  is  aerered. 

2.  Plaintiff  claimed  ■  premises  through  her 
htisbaQd,  who,,  it  was  alleged,  acquired  title 
by  parol  gitt  from  his  father,  deceased,  who 
put  him  in  possession,  and  promised  to  convey 
the  same  to  him.  Several  witnesses  testified 
that  they  had  heard  deceased  say  he  was  go- 
In^  to  buy  a  lot  for  bis  son,  and  that  he  was 
building,  or  had  bnllt  a  house  for  him.  Oth- 
er witnesses  testified  that  he  said,  while  he 
and  the  son  were  discussing  the  building  of  the 
house^  which  was  being  erected  under  the  son's 
superintendence,  on  which  their  opinions  dif- 
fered, "It  is  your  own  house.  I  suppose  yon 
can  do  as  you  please;"  and  "Do  what  yoti 
please.  It  is  your  own  house,  and  you  have 
got  to  pay  for  It;"  and  "This  is  the  kind  of 
work  you  get  for  tbe  big  price  yon  pay  for  this 
house.''  All  the  contracts  for  the  house  were 
made  in  the  son's  name,  and  paid  for  by  him 
with  checks  drawn  on  his .  private  acconnt 
which  consisted  of  cheeks  drawn  on  the  fa- 
ther's account  his  authority,  and  deposited 
to  the  son's  credit  When  the  lot  was  purchas- 
ed the  deed  was  made  originally  to  the  son, 
but  it  was  changed,  and  the  property  conveyed 
to  deceased  by  deed  in  handwriting  of  the 
son.  About  the  time  the  erection  of  the  house 
was  commenced,  deceased  execoted '  a  party- 
wall  agreement,  as  owner,  with  the  adjoining 
owner,  and,  atwut  the  time  the  son  took  pos- 
session.  executed  a  trust  deed  thereof,  which 
contained  covenants  as  to  ownership,  titie,  and 
possession.  He  also  paid  the  taxes  for  the  two 
years  partially  occupied  in  building  tbe  house, 
and  in  bis  will  made  no  mention  of  a  gift  to 
his  son.  Edd,  that  the  evidence  of  a  parol 
promise  to  convey  was  not  sufficiently  clear, 
certain,  and  unambiguous  to  warrant  a  finding 
that  such  a  inromise  was  made. 

3.  The  evidence  was  Insnfflcient  to  show  such 
expenditures  of  money  or  such  making  of  val- 
uable improvements  on  the  premises  as  to  con- 
stitute a  part  performance  of  the  oral  promise 
to  convey  which  would  take  the  case  out  of 
the  statute  of  frauds. 

Appeal  from  circuit  court.  Cook  county; 
M.  F.  Tuley,  Judge. 

Bill  by  Carolyn  W.  Goudy  against  Clara  G. 
Qeer  and  another.  From  a  decree  In  favor 
of  complainant  defendants  appeal.  Beversed. 

This  is  a  bill  ftled  In  the  court  below  by 
Carolyn  W.  Goudy,  sole  devisee  under  the 
will  of  her  deceased  husband,  William  J. 
Goudy,  who  Is  alleged  by  her  to  have  ac- 
quired the  title  to  the  premises  hereinafter 
referred  to  by  gift  from  his  father,  William 
C.  Goudy.  against  Clara  G.  Geer  and  Ira  3. 
Qeer,  her  husband,  for  the  purpose  of  compel- 
ling the  execution  by  Clara  G.  Geer  of  a  quit- 
claim deed  conveying  to  Carolyn  W.  Goudy 
an  undivided  one-half  Interest  In  certain 
premises  situated  on  the  northwest  comer  of 
Astor  and  Goethe  streets,  In  Chicago;  the 
said  Clara  G.  Geer  holding  the  title  to  such  un- 
divided one-half  interest  as  one  of  the  devis- 
ees of  William  C.  Goudy,  deceased,  who  at 
his  death  left  by  his  will  the  residue  of  his  es- 
tate to  said  Clars  G.  Oeer,  eouddeied  and 
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teeAted  as  bis  daughter,  and  to  bis  boo,  Wil- 
liam J.  Gondy,  In  equal  shares.  Ira  J.  Qeer. 
the  husband  of  Clara  G.  Oeer,  bavins  upon 
blB  petition  been  made  a  party  defendant  a& 
executor  of  the  win,  answered  the  original 
bUl,  denying  the  material  allegations  thereof, 
and  also  filed  a  cross  bill,  irhl(^  was  answer- 
ed by  the  said  Oarolyn  W.  Goudy.  Qlara  G. 
Gteer  filed  a  separate  answer  to  the  original 
bill,  denying  that  there  was  any  gift  of  the 
Iffemlses  by  William  O.  Gondy  to  Wflllam  J. 
Gondy,  or  any  promise  made  by  William  0. 
Gondy  to  convey  the  premises  to  the  said 
Wllltam  J.  Goody.  The  answers  In  the  case 
set  up  and  rely  upon  the  statute  of  frauds. 
Replications  were  filed  to  the  answers.  An 
amendment  was  filed  to  the  original  bOl,  and 
the  answers  of  Clara  G.  Geer  and  of  Ira  J. 
Geer,  Individually  and  as  executor,  were  or- 
dered  to  stand  as  answers  to  the  biU  as 
amended.  The  cause  came  on  for  hearing 
before  the  chancellor  upon  evidence  taken  be- 
fore a  master,  and  upon  proofs  presented  In 
open  court;  and  the  court  made  a  decree  di- 
recting that  the  a^iellantB,  Clara  G.  Geer  and 
Ira  J.  Geer,  execute  and  acknowledge  a  quit- 
claim deed  conveying  the  pronlses  In  ques- 
tion to  the  appellee,  Carolyn  W.  Goudy,  sub- 
ject to  the  Incumbrance  hereinafter  mention- 
ed, for  $16,000.  In  its  decree  the  court  AiSr 
missed  the  cross  bill  of  Ira  J.  Geer.  as  ex- 
ecutor, for  want  of  equity.  The  present  ap- 
peal Is  prosecuted  from  the  decree  so  entered 
by  tile  drcnlt  court 

The  facts  as  shown  by  the  ideadlngs  and 
evidence  are  substantially  as  follows: 

William  0.  Goudy,  who  in  bis  lifetime  was 
a  iffacticing  lawyer  In  the  dty  of  Chicago, 
died  testate  on  April  27,  1898,  leavittg,  htm 
surviving,  bis  widow,  Helen  Judd  Goudy,  and 
William  J.  Goudy,  his  son  and  only  child. 
He  and  bis  wife,  some  years  before  the  birth 
of  their  son,  took  Into  tbelr  family,  to  live 
with  tbem,  Dara  G.  Carr,  or  Clara  G.  Phll- 
lips,  a  grandniece  of  Mrs.  Goudy,  who  was 
always  treated  by  them  as  a  daughter,  al- 
though not  formally  adopted,  and  was  always 
called  Clara  G.  Goudy.  She  was  so  taken  into 
the  family  when  she  was  quitp  a  child,  and 
never  knew  that  she  was  not  th^  daughter  of 
William  C.  Goudy  and  his  wife  until  after 
tiie  was  grown.  In  June,  1887.  Clara  G. 
Goudy  married  Ira  J.  Geer,  one  of  the  appel- 
lants herein.  In  December,  1887,  William  J. 
Gondy,  being  about  24  years  of  age,  married 
Carolyn  Walker,  the  present  appellee,  and 
now  named  Caro^  Goudy.  On  June  10. 
1889,  Willam  C.  Goudy  purchased  from  John 
W.  Boot  the  premises  In  question  for  $13,- 
620,  of  which  $6,415.73  was  paid  In  cash,  and 
the  balance,  amounting  with  Interest  to  $7,- 
281.90,  was  paid  In  December  of  tbe  same 
year  In  discharge  of  a  mortgage  which  he  had 
assumed.  A  warranty  deed,  dated  June  10, 
1889.  was  executed  by  John  W.  Root  and  wife 
to  William  0.  Goudy.  In  tbe  summer  of  1890 
the  erection  of  a  dwelling  house  and  staUe 
upon  the  said  premises  was  commenced  un- 


der tbe  superintendence  and  direction  of  tbe 
son,  William  J.  Goudy.  The  dwdlfng  boose 
and  stable  were  finished  about  the  month  of 
May,  1881,  at  a  cost  of  $58,684.07.  The  blU  of 
the  appellee,  as  originally  filed,  and  as  amend- 
ed, alleges  that  tbe  premises  In  question  were 
pivchased  by  William  O.  Goudy,  a  man  of 
ample  means,  for  tbe  purpou  of  providing  his 
only  child  with  a  home  for  himself  and  fam- 
ily, and  that  Immediately  after  tbe  purchase 
thereof  he  gave  the  same  to  tbe  said  William 
J.  Goody,  and  put  bim  In  possession  thereof 
as  owner,  promising  thereafter  to  make  a 
deed  tliereof  to  William  J.  Goudy  to  evidence 
such  ownership;  that  William  J.  Goudy  went 
into  possession  thereof  as  owner,  anc'  proceed- 
ed to  erect  a  dwelling  house  and  stable  there- 
on; that  he  gave  bis  own  personal  tfane  and 
attention  to  erecting  the  same;  that  all  con- 
tracts for  the  erection  of  the  bnUding  were 
made  by  William  J.  Goudy  In  his  own.name^ 
and  all  payments  therefor  were  made  by  bim 
with  his  own  money;  and  that  all  of  such 
facts  were  wefi  known  to  William  0.  Gondy. 
When  the  house  and  stable  were  finished,  in 
May,  1891,  William  J.  Goudy,  with  bis  wife 
and  child,  moved  into  the  same,  and  occupied 
the  same  until  his  deatii  on  May  26.  1884. 
While  the  bouse  and  stable  were  being  erect- 
ed on  the  lot  at  the  comer  of  Astor  and 
Goethe  streets  purchased  from  Boo^  and  cell- 
ed In  the  record  tbe  "Boot  Lot,"  WUlIam  a 
Goudy  was  building  another  house  on  Goethe 
street,  on  tbe  opposite  idde  of  the  street,  and 
to  the  east  of  tbe  Root  lot  as  a  home  for  him- 
self and  his  wife,  wh«e  tbe  i^ipellants,  Clara 
G.  Geer  and  Ira  7.  Geer,  her  husband,  lived 
with  htm  and  his  wife  until  bis  death. 

William  O.  Gondy,  In  bis  will,  dated  July 
22,  1891,  after  leaving  certain  legacies  to  his 
niece  and  tala  sister  and  a  toother,  made  the 
following  provisions:  "I  devise  and  bequeath 
to  my  wlf^  Helen  Judd  Goudy,  the  home- 
stead No.  240  Goethe  street,  Chicago,  •  •  • 
the  dwelling  house  and  stable  thereon,  to- 
gether with  all  the  furniture,  pictures,  and 
ornamoits,  carrl^^es,  horses,  harness,  etc., 
in  and  on  said  premises,  to  use  fw  and  dur- 
ing her  lifetime.  If  she  desires  to  lease  tbe 
homestead,  she  may  do  so,  and  have  the  net 
rent  as  her  own.  If  she  chooses  to  sell  any 
of  the  fumlture,  carriages,  bfwses,  or  steble 
furniture,  she  may  sell,  and  purchase  otbers 
with  the  proceeds,  or  keep  the  money  re- 
ceived therefor  as  her  own.  In  addition  to 
tbe  foregoing  proviBlon,  I  direct  my  execu- 
tors to  pay  to  my  said  wife  $600.00  In  each 
and  every  month,  making  In  the  aggregate 
$6,000.00  per  year.  This  amount  is  to  be 
paid  from  my  estate,  whether  tbe  Income 
amonnte  to  enough  or  not.  If  the  Income  Is 
Insufficient,  then  principal  is  to  be  used;  and. 
If  money  is  not  on  hand,  then  It  is  to  be  raised 
by  tbe  sale  or  mortgage  of  property.  Sub- 
ject to  tbe  foregoing  provlakms,  I  devise  and 
bequeath  all  of  the  rest  and  residue  of  my 
estate,  real  and  perscoial,  money,  stocks,  evi- 
dences of  Indebtedness,  and  securities,  to  my 
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SOD.  William  Jbdd  Gondy,  and  mj  daughter, 
Clara  Goudy  Geer,  each  to  be  entitled  to  one- 
half,  as  nearly  as  it  Is  practicable  to  dlTlde 
the  same.  In  case  of  the  death  of  my  son 
la  my  lifetime,  and  I  make  no  further  pro- 
vision by  will,  then  hla  share  Is  to  go  to  his 
child  or  children;  and,  in  a  like  contingency 
as  to  my  daughter,  then  her  share  Is  to  go  to 
her  child  or  children.  But  in  such  an  event 
it  la  my  wish  that  $25,000.00  in  money  or 
property  be  deducted  from  the  share  going 
to  my  son,  his  child  or  children,  and  given  to 
his  wife,  Carolyn;  and  from  the  share  go* 
Ing  to  my  daughter's  child  or  children  a  like 
deduction  be  made,  and  given  to  her  hus- 
band, Ira  J.  Geer."  The  will  makes  the  son, 
WUliam  J.  Goudy,  and  the  son-in-law,  Ira  J. 
Geer,  executors,  and  confers  upon  the  said 
eiecutOTS  certain  powers.  In  the  following 
words:  "I  give  to  them,  or  the  survivor,  in 
case  of  the  death,  resignation,  or  inability  of 
the  other  to  act,  fnll  power  to  manage  the  es- 
tate, to  collect  debts,  to  sell  and  convey  real 
or  personal  property,  to  bring  suits,  to  com- 
promise dli^uted  matters,  to  Invest  and  rein- 
vest momey,  and  in  general  to  exercise  a  dis- 
cretion In  the  management  of  the  estate,  sub- 
ject to  the  provisions  of  this  will  in  favor  of 
my  wife."  In  June,  1887.  William  C  Goudy 
conveyed  to  the  appellant  Clara  G.  Geer,  un- 
der the  name  of  Clara  O.  Goudy,  certain 
premises  In  Argyle,  a  suburb  of  Chicago,  for 
an  e^resaed  consideration  of  $9,000.  This 
conveyance  was  made  to  her  Just  before  her 
marriage  to  Ira  J.  Geer.  In  the  same  month 
William  CL  Gondy  conveyed  to  his  son,  Wil- 
liam J.  Goudy,  certain  other  premises  in  Ar- 
gyle for  an  expressed  consideration  of  $9,000, 
which  was  done  a  few  montiis  before  the 
marriage  of  said  William  J.  Gondy  to  the  ap- 
pellee Before  his  marriage  in  December, 
1887,  William  J.  Goudy  had  become  the  Junior 
member  of  tiie  law  firm  of  Goudy,  Green  A 
Goudy.  of  which  his  father,  William  C. 
Ghrady,  was  the  senior  member,  and  con- 
tinued to  be  a  member  of  that  firm  until 
about  1892.  His  Income  from  the  firm  was 
not  more  than  $3,000  per  annum,  and  from 
the  rents  of  certain  properties  he  received 
about  $1,100  per  annum  In  addition.  When 
William  J.  Goudy  died  on  May  26.  1894,  he 
left,  him  surviving,  the  appellee,  Carolyn  W. 
Goudy.  as  his  widow,  and  Hden  Goudy  aa 
his  daughter  and  only  child.  He  left  a  will 
giving,  devising,  and  bequeathing  all  his  prop- 
erty, real  and  personal,  to  his  wife,  the  ap- 
pellee hereto.  After  the  dMtb  of  William  J. 
Goudy,  the  appellee  continued  to  occupy  the 
premises  at  the  comer  of  Astor  and  Goethe 
■treets,  here  in  controversy,  tor  about  a  year, 
and  then  rented  the  same,  together  with  the 
furniture  In  the  house,  for  about  $4,000  per 
annum.  It  was  rented  at  the  last-named  Ss- 
ore  when  the  present  bill  was  filed.  All  the 
Improved  property  left  by  WUUam  C  Goudy, 
except  two  houses,  was  heavfly  Incumbered, 
The  rest  of  his  estate  consisted  mostly  of  va- 
cant land  in  and  about  Chicago.  It  la  conced- 
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ed  that  the  houses  In  Argyle  conveyed  to  the 
appellant  Clara  O.  Geer  and  to  WUliam  3. 
Goudy.  deceased.  In  1887,  were  gifts  to  tiiem 
from  William  C.  Goudy. 

Such  other  facts  as  are  necessary  to  be  set 
forth  In  order  to  understand  the  questions  In- 
volved are  stated  In  the  opinion  of  the  court 

Smith,  Blair  A  Smith,  for  appellant  Clara 
G.  Geer.  Custer,  Goddard  &  Griffln,  for  a.p- 
pellant  Ira  J.  Geer.  Green,  Bobbins  ft  Hon- 
or6,  for  appellee. 

MAGBUDER,  J.  (after  Btoting  the  facts). 
The  bill  filed  In  this  case  seeks  to  enforce  the 
specific  performance  of  an  oral  promise  to 
convey  land  alleged  to  have  been  made  by  a 
fathor  to  his  son.  The  appellee  asserts  that 
William  O.  Goudy  purchased  the  lot  at  the 
comer  of  Astor  and  Goetiie  streets,  In  Chi- 
cago, for  his  son,  and  gave  It  to  the  latter, 
and  put  him  to  possession  thereof,  and  prom- 
ised to  convey  the  same  to  him.  It  Is  admit- 
ted that  no  conveyance  was  actually  made  by 
William  C.  Goudy  to  his  son,  and  that  WU- 
Uam GL  Gondy  died  holding  the  legal  title  to 
the  property.  The  appellanto  to  their  an- 
swers have  pleaded  the  stotute  of  frauds. 
Wherever  there  is  a  parol  contract  tor  the 
conveyance  of  land,  or  an  oral  promise  by  a 
father  to  his  son  to  convey  lan^  such  a  pet- 
formance  of  the  contract  oe  promise  must  be 
shown  as  wlU  take  the  contract  or  promise 
out  of  the  statute  of  frauds.  That  statute  es- 
tabllBhes  a  wholesome  and  salutary  rule,  by 
requiring  written  evidence  of  contracts  for 
the  sale  of  land;  and,  to  its  practical  opera- 
tion, the  rule  conduces  rather  to  the  preven- 
tion of  wrongs  than  to  the  tofiiction  of  Inju- 
ries. In  Qtedal  instances  It  may  seem  hard 
and  Inequltalfle,  but  to  its  general  application 
it  prevents  fraud  and  perjury.  The  courts 
have  no  right  to  cmistrue  it  so  aa  to  destroy 
Ito  meaning.  Wood  v.  Th(umly,  68  IH  464. 
Here  both  the  father  and  the  son  are  dead. 
The  present  bill  la  not  filed  by  the  son  against 
the  father  to  enfwce  an  oral  promise,  but  it 
is  filed  by  the  widow  and  devisee  of  the  son, 
not  for  the  purpose  of  obtoinlng  a  conveyance 
from  the  father's  executor,  but  for  the  pur- 
pose of  obtoinlng  a  conveyance  from  a  devisee 
under  the  father's  wIU.  When  a  court  of 
equi^  la  called  upon  to  decree  the  specific 
performance  of  a  parol  agreement,  or  an  oral 
promise  to  convey  land,  alleged  to  have  been 
made  between  father  end  son  after  both  are 
dead,  the  court  muse  be  well  satisfied  of  the 
existence  and  character  of  the  agreement  or 
promise,  and  of  the  substantial  Justice  of  the 
claim  to  the  exercise  of  ito  powers.  In  order 
to  take  a  case  out  of  the  operation  of  the 
stotnte  of  frauds,  a  parol  contract  or  oral 
promise  to  convey  land  should  be  clear  and 
certain  to  its  twms,  and  should  be  estobllshed 
by  testimony  of  an  undoubted  character, 
which  Is  clear,  definite,  and  unequivocal. 
Equity  wlU  not  enforce  the  promise  of  a  gift 
of  land  by  the  father  to  the  son,  unless  the 
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promise  has  not  only  been  acted  upon  by 
taking  posseasion  of  tbe  land,  bnt  also  by 
tbe  expenditure  of  money  and  tbe  making  of 
valuable  and  permanent  Improvements,  wltb 
the  knowledge  and  consent  of  tbe  promisor. 
Shovers  v.  Warrick,  152  lU.  36S,  38  N.  B. 
702;  Wood  v.  Xhomly,  58  111.  464. 

In  tbe  present  case  tbe  allegation  of  tbe 
mu  Is  not  tbat  William.  G.  Goudy  made  an 
oral  contract  with  bis  son  to  convey  the 
premises  In  question  to  bim,  but  tbat  he 
promised  to  convey  tbe  premises  to  bIm.  It 
Is  not  only  true  that,  In  order  to  enforce  In 
-equity  a  parol  contract  to  sell  land,  it  must 
appear  that  the  vendee  has  taken  possession 
under  tbe  contract,  and  made  lasting  and 
valuable  Improvements,  and  paid  the  pur- 
-chase  money,  but  It  is  also  true  that  a  prom- 
ise made  by  a  father  to  a  child,  to  convey 
A  tract  of  land  If  the  child  will  take  posses- 
alon  thereof  and  improve  tbe  same,  will  not 
be  enforced,  unless  such  promise  Is  followed 
.by  tbe  e:q)en41ture  of  labor  and  money,  and 
ihe  making  of  lasting  and  valuable  Improve- 
ments, as  well  as  by  the  taking  of  posses- 
sion. Otherwise  such  a  promise  cannot  be 
regarded  as  resting  upon  such  a  valuable 
-consideration  as  will  justify  a  court  of  equity 
In  upholding  and  enforcing  It  All  tbe  au- 
^ritles  agree  tbat  sucb  a  promise  must  be 
established  by  proof  which  is  clear,  definite, 
and  uneqnlvocaL  Mere  declarations  made 
by  the  promisor  or  donor  to  third  persons 
do  not  constitute  such  clear,  definite,  and 
imeqnivocal  testimony.  Worth  v.  Wortb,  S4 
111.  442;  Langston  t.  Bates,  Id.  524.  It  can- 
not be  said  In  this  case  that  there  Is  any 
clear  and  satisfactory  evidence  of  a  prom- 
ise made  by  William  C.  Goudy  to  bis  son 
to  convey  to  him  tbe  premises  In  question. 
Mrs.  Helen  Judd  Goudy,  the  widow  of  Wil- 
liam C.  Goudy.  was  placed  upon  tbe  stand 
in  tbe  court  below,  and  permitted  to  testify 
as  to  certain  declarations  made  by  her  hus- 
THind  to  her  In  bis  lifetime.  Tliis  testimony 
was  Incompetent.  Neither  tbe  husband  nor 
the  ^fe  can  testify  to  communications  and 
conversations  occurring  between  them  dur- 
ing coverture.  Such  was  the  rule  at  com- 
mon law,  and  sucb  Is  the  rule  in  this  state, 
as  laid  down  by  this  court  In  tbe  construc- 
tion of  tbe  statute  in  relation  to  evidence. 
This  Inability  of  the  husband  or  wife  to  tes- 
tify continues,  as  to  the  communications  and 
conversations  between  them,  after  the  mar- 
riage relation  Is  severed,  whether  such  sev- 
erance be  by  divorce  or  by  death.  Goelz  t. 
Goelz,  157  III  33,  41  N.  B.  760.  Tbe  testi- 
mony of  Mrs.  Gouijy  being  out  of  the  way, 
there  remains  nothing  bnt  proof  by  outside 
-parties  of  remarks  made  upon  this  subject 
"by  William  0.  Goudy.  Several  witnesses 
swear  tbat  they  heard  Mr.  Goudy  say  that 
be  was  going  to  buy  a  lot  for  bis  son.  and 
tliat  he  was  building  a  house  for  bis  son,  or 
that  be  bad  built  a  house  for  bis  son.  One 
or  two  witnesses  say  tbat  he  spoke  of  tbe 
'house  as  his  son's  house.    None  of  these 


witnesses  beard  anything  sidd  1^  William  C. 
Goudy  in  tbe  presence  of  tali  bod  with  ref- 
erence to  the  ownership  of  said  honae. 
Where  such  a  promise  is  alleged  to  havb 
l)een  made  by  a  father  to  a  son,  the  witness- 
es must  have  beard  It  when  It  was  made,  or 
must  have  heard  the  parties  rqteat  it  in 
each  other's  presence.  A  contract  Is  not  to 
be  inferred  merely  from  tbe  dedaratlons  ct 
one  of  the  parties,  because,  if  such  were  the 
rule,  a  contract  might  be  enforced  against 
one  party  and  not  against  the  other.  Gisrk 
V.  Clark,  122  HI.  388,  IS  N.  B.  663;  Bdwaids 
T.  Morgan,  100  Pa.  St  380;  Ackerman  t. 
Fisher,  67  Pa.  St  4&& 

In  addition  to  the  testimony  of  witnessea 
as  to  declarations  of  the  character  already 
stated  which  were  made  by  William  0. 
Goudy  in  the  absence  of  his  son,  two  wit- 
nesses were  produced  to  testify  to  remarks 
alleged  to  have  been  made  by  William  0. 
Gondy  in  the  presence  of  bis  son.  While 
tbe  bouse  xxpon  the  premises  in  question  was 
in  tbe  course  of  erection,  Mr.  Gondy  occa- 
Bltmally  stopped  to  examine  tbe  work.  This, 
however,  was  only  during  tbe  earlier  period 
of  the  construction.  A  superintendent,  rep- 
resenting the  architect  of  the  bnlldlng,  says 
that  upon  one  occasion  he  heard  a  discnsslon 
between  WlUlam  0.  Goudy  and  his  son  con- 
cerning the  grade  to  be  established,  and  con- 
cerning some  proposed  connection  of  tbe 
house  with  the  building  on  the  north,  and 
that  there  seemed  to  be  some  diflFerenee  of 
opinion  between  them,  which  led  the  father 
to  remark:  "tt  la  your  own  house.  I  sup- 
pose you  can  do  as  yon  please.**  Another 
witness,  who  was  a.  foreman,  and  had  charge 
of  tbe  masonry  work,  astlfled  to  a  dlscns- 
sibn  between  the  father  and  son.  In  whlcfa 
they  differed  wltb  each  other,  and  says  tbat 
he  heard  the  father  say,  in  a  tone  of  dissat- 
isfaction: "Do  what  yon  please.  It  Is  your 
own  house,  and  you  have  got  to  pay  for  it;" 
and  again:  "This  Is  the  kind  of  work  you 
get  for  tbe  big  price  you  pay  for  this  house." 
We  do  not  regard  sucb  evidence  as  this  as 
conclusive  proof  of  a  promise  or  agreement  on 
tbe  part  of  the  father  to  convey  the  house 
to  the  son.  The  miture  of  the  relation 
which  exists  ItetVeen  a  parent  and  child 
requires  a  contract  between  them  to  be  prov- 
ed by  a  different  kind  of  evidence  from  tbat 
which  Is  snfBdent  as  between  strangers.  In 
Poorman  v.  Kllj^re,  Pa.  St  366,  tbe  su- 
preme court  of  Pennsylvania  said:  "It  is  so 
usual  and  natural  for  parents  to  help  their 
children  by  giving  them  the  use  of  a  farm 
or  house,  and  then  can  It  theirs,  that  no  gift 
or  sale  of  the  property  can  be  Inferred  from 
such  droumstancea.  It  is  so  entirely  usual 
to  call  certain  books  or  utensils  or  rooms  or 
houses 'by  the  name  of  tbe  children  who  use 
them,  that  it  Is  no  evidence  at  all  of  their 
title  as  against  their  parents,  but  only  a  mode 
of  ffistlngulshlne  the  rights  which  tbe  parents 
have  allotted  to  their  children  as  against  each 
other,  and  In  subjecticnk  to  their  own  para- 
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motiBt  right"  Hie  fut  that  a  father  pats 
his  ion  In  pMuesslon  of  land,  with  the  ex- 
pectation of  glTlng  It  to  him  some  day,  Is  not 
conclualTe  evidence  of  a  ^ft  of  the  land.  Cox 
T.  Cox,  Id.  37C.  It  iB  the  presumption  In  all 
such  cases  that  the  use  and  possession  are 
permissive.  The  ownership  is  that  of  the 
parent,  who  simply  permits  or  suffers  the  use 
and  possession  by  the  child.  Railroad  Co.  t. 
Knowles.  U7  Fa.  St  77.  11  AU.  250.  In 
Harrison  t.  Harrison,  86  W.  Va.  556,  15  S. 
B.  87,  It  was  said:  "Neither  are  loose  dec- 
larations of  the  father,  calling  the  land  the 
son's  property,  wlthont  explanation,  snffldent 
evidence  of  a  gift  A  contract  between  father 
and  child,  from  the  nature  of  the  relation, 
requires  to  be  proved  by  a  kind  of  evidence 
very  different  from  that  which  might  be  suffi- 
cient between  strangers.  The  evidence  in 
such  case  of  a  parol  gift  from  father  to  child 
should  be  direct,  positive,  expEesa,  and  un- 
ambiguous, and  Its  terms  clearly  defined." 
In  addition  to  this,  where  a  gift  is  intended, 
such  a  gift  must  be  complete;  and  where 
the  alleged  gift  is  of  a  legal  estate,  capable 
of  legal  conveyance,  which  Is -not  made,  the 
gift  Is  revocable.  Wadhams  v.  Gay,  78  Ul. 
415;  Allen  v.  Webb,  64  Ul.  342;  Gosse  v. 
Jones,  78  111.  608;  Shaw  v.  Bchotmover,  180 
111.  448,  22  N.  £.  589;  Hugus  v.  Walker.  12 
Pa.  St  173.  In  the  latter  case  of  Hugns  v. 
Walker  it  was  held  that  loose  declarations  of 
a  father  to  his  neighbors,  calling  land  in  the 
pDSSesslon  of  his  son  his  son's  prt^rty,  with- 
out any  explanation  how  such  land  c&me  to 
be  his'  sou's,  were  not  sufficient  evidence  of 
a  gift  "A  mere  int^tlon,  though  expressed 
as  to  a  future  deed  of  a  man's  property,  cre- 
ates no  legal  obligation  upon  him  to  carry  out 
that  Intentlffli,  and  until  the  Intended  gift  is 
made  )ie  may  change  his  mind  respecting 
it"  Thorn.  Gifts.  |  370.  In  McCartney  v. 
Rldgway.  160  m.  120,  43  N.  B.  826,  we  said 
(page  166.  160  111.,  and  page  835,  4S  N.  SL): 
"To  coustltate  a  valid  gift  inter  vivos,  poft- 
session  and  title  must  pass  to  and  vest  In  the 
donee,  or  in  a  trustee  for  the  donee.  If  any- 
thing remains  to  be  done  to  complete  the 
gift  what  so  remains  to  be  done  cannot  be 
enforced,  as  It  ifl  based  upon  no  considera- 
tion; and.  when  the  gift  Is  thus  incomplete, 
there  is  a  locus  posnitentte,  and  the  gift  may 
be  revoked.  Where  the  alleged  gift  Is  of  a 
legal  estate  capable  of  legal  conveyance,  and 
no  ooaveyance  is  made,  the  gift  la  revocable." 

Bnt  even  If  the  testimony  In  this  case  be 
regarded  as  sufficient  to  establish  an  oral 
promise  on  the  part  of  the  faOier  to  give  the 
.  premises  in  auestlon  to  the  son,  the  evidence 
does  not  show  such  a  part  perfiurmance  of 
the  promise  as  will  take  the  case  out  of  the 
statute  of  frauds.  It  is  true  that  the  am 
went  Into  possession  of  the  house,  and  occn- 
pied  it  as  a  home.  Such  possession  andr  occu- 
pation were  entirely  consistent  with  a  p^mls- 
alon  on  the  part  of  the  father  to  the  son  to 
use  the  house,  without  any  intention  ef  mak- 
ing talm  tbe  owner  thereof.  It  must  appear 


that  tbe  Bonk  BxpeuieA  money,  or  made,  valu- 
able improvements  upon  the  property  with 
his  own  money,  in  order  to  justify  a  court 
of  equity  tn  enforcing  the  promise  or  con- 
tract The  evidence  In  the  present  case  is 
satisfactory  to  our  mln^  that  the  money 
with  which  die  Improvements  upon  these 
premises  were  made  was  the  money  of  Wil- 
liam C.  Goudy,  and  not  of  William  J.  Goudy. 
Whan  the  son  goes  into  possession  of  prop- 
erty owned  by  the  father,  and  the  Improve- 
ments made  thereon  are  paid  for  with  the 
money  of  the  father,  and  not  of  tbe  son,  there- 
Is  not  such  part  performance  as  satlsftes  the 
requirements  of  the.  statute  of  frauds.  Allen 
V.  Webb,  supra;  Ackerman  v.  Flsber,- supra; 
£:yre  v.  Eyre,  19  N.  J.  Bq.  102.  In  all  the 
cases  where  the  acts  of  patt  performance  are^^ 
held  to  be  suffictont  to  take  the  case  out  of^ 
the  statute  of  frauds,  the  means  of  the  donee 
•or  promisee,  and  not  the  means  of  tbe  donor 
or  promisor,  were  used  to  pay  for  the  im- 
provements. The  facts  upon  this  brandi  of 
the  case  are  as  follows: 

WllUam  0.  Goudy  had  a  bank  account  with- 
the  Commercial  National  Bank  of  Chicago, 
where  he  deposited  his  money.  On  July  22, 
1890,  he  sent  to  the  cashier  of  the  bank  the 
following  communication: 

"Mr.  J.  B.  Meyer,  Cashier— Dear  3hr:  Mr. 
W.  J.  Goudy.  my  son,  is  authorized  to  draw 
checks  in  my  name  on  my  account.  Yours, 
W.  0.  Goudy. 

"Signature:  'W.  O.  Gondy,  by  W.  J.  G.' " 

After  the  authority  was  thus  given  to  Wil- 
liam J.  Goudy  to  draw  checks  upon  hi» 
father's  bank'  account, ,  and  sign  his  father's 
name  thereto  by  himself  as  agent  WlUlam 
J.  Goudy  began  to  draw  checks;  and  be- 
tween September  18, 1800,  about  the  time  the 
erection  of  the  house  and  stable  upon  the 
jffemises  in  question  was  begun,  and  Janu- 
ary 22,  1802,  he  had  drawn  out  $61,064.07. 
The  stubs  of  the  check  books  from  which  the- 
.checks  so  drawn  were  torn  had  minutes  In 
them  as  follows:  "House  on  Root  lot"  and 
"House  Root  lot"  These  minutes  upon  the 
stubs,  corresponding  to  the  checks,  showed 
that  the  money  was  drawn  out  for  the  pur- 
pose of  the  oectlon  of  the  house  on  the  "Root 
lot"  The  entries  upon  the  stubs  are  In  Wil- 
liam J.  Gaudy's  handwriting,  except  In  the 
case  of  two  stubs  and  checks,  which  were 
in  the  handwriting  of  William  C.  Goudy. 
These  checks,  drawn  In  the  name  of  William 
O.  Goody,  were  payable  to  the  order  of  Wil- 
liam J.  Ooudy.  Wniiam  J.  Gondy  deposited 
all  the  checks  which  he  thus  drew  to  his  own 
accotmt  In  a  bank  account  opened  by  himself.. 
When  he  paid  the  contractors  and  material 
men  for  the  work  and  labor  performed  on  the- 
premlses,  he  paid  them  with  checks  upon  bts 
own  account  In'  the  bank.  Bnt  his  own  ac- 
count consisted  of  checks  drawn  upon  his 
father's  account  which,  after  being  d^slted 
in  his  own  name,  were  paid  by  bis  father's 
bank.  Between  September  18,  1890.  and  Au- 
gust 4, 1801,  he  bad  paid  out  In  checks  drawn- 
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by  blnueie  to  the  order  of  persoiu  fnmUdUng 
labor  and  material  upon  the  pzemlBea  Id 
question,  tbe  sum  of  $53,684.07.  It  thus 
clearly  appears  that  all  the  money  whldt  was 
paid  for  the  ImproTements  made  upon  the 
premises  belonged  to  WllUam  O.  Ooudy.  Why 
William  J.  Ooudy  drew  tbe  checks  in  his  fa- 
ther's name,  pi^able  to  his  own  order,  and 
then  deposited  them  to  his  own  account,  and 
afterwards  gave  checks  drawn  by  himself  on 
bis  own  account  to  tiie  Tarlons  parties  doing 
work  np<m  the  premises,  instead  of  drawing 
checks  upon  his  father's  account  in  favor  of 
the  parties  doing  the  work,  Is  not  satisfacto- 
rily ezidained  In  tbe  evidence.  But,  whatever 
may  have  been  the  reason  for  having  two  ac- 
counts instead  of  one,  it  Is  ner^lhelesB  true 
that  wnilam  J.  Ooudy  was  not  tbe  ownw  of 
the  m<Hiey  thus  used.  It  cannot  be  said  that 
there  was  a  gift  of  the  money  by  his  father  to  ■ 
bim,  bat  he  was  merely  pnmitted  to  draw 
the  money  as  his  father's  agent,  and  tbe  min- 
utes upon  the  stub  books  show  that  he  ap- 
propriated it  to  the  construction  of  the  house 
in  Question.  He  drew  other  moneys,  besides 
those  already  referred  to.  In  bis  fiUtaer's  name, 
and  upon  his  father's  account  Between  F^- 
ruary  16.  1891,  and  Blarcb  20,  1893,  he  drew 
other  checks  upon  his  father's  account  to  the 
amount  of  |26.6ia  These  checks  were  all 
drawn  to  tbe  order  of  William  J.  Gou&y  by 
himself  in  the  name  of  WtlUam  O.  Gondy.  ex- 
cept the  last  one  drawn  by  William  G.  Ooudy. 
AU  are  Indorsed  for  deposit  to  the  account  of 
William  J.  Goudy,  and  stamped  "Paid."  Be- 
sides these,  still  other  che^s  were  drawn  by 
William  J.  Ooudy  upon  said  bank  upon  tbe 
account  of  William  0.  Oondy.  Between  No- 
vember 23, 1S89.  and  January  11, 1881^  other 
checks  were  so  drawn  to  the  amount  of  97.- 
600.  all  to  the  order  of  himself  by  William  J.  . 
Gtoudy,  Id  the  name  of  William  O.  Goudy.  and 
were  all  deposited  to  the  account  of  William 
J.  Goudy.  The  stubs  show  that  tbe  sums  go- 
ing to  make  np  the  amount  of  $7,050  were 
loans  to  William  J.  Goudy.  There  is  no  evi- 
dence showing  the  setUement  of  accounts  be- 
tween father  and  son. 

In  addition  to  the  fact  that  tbe  Improve- 
ments made  upon  tbe  property  were  made 
with  the  money  of  William  G.  Goudy,  there 
is  other  evidence  tending  to  show  that  Wil- 
liam O.  Ooudy  regarded  blmself  as  the  own- 
er of  the  premises  In  qnestlon.  He  may  have 
Intended  at  some  time  to  convey  these  prem- 
ises to  his  son,  but  such  Inteution  was  not 
executed  during  his  lifetime,  and  the  proof  is 
quite  strong  to  tbe  efTect  that  tile  time  bad  i 
not  arrived,  before  he  died,  when  he  had  made 
up  his  mind  that  It  was  prudent  to  make  a 
deed  to  his  son.  When  the  deed  was  original- 
ly made  of  the  Boot  lot  to  William  0.  Gondy 
by  John  W.  Root,  it  was  made  out  to  William 
J.  Ooudy  as  grantee.  But  "for  some  reason 
It  was  changed,  and  the  property  was  deed- 
ed to  Mr.  Goudy."  It  would  thns  appear  that 
the  father  purposely  had  the  title  conveyed  to 
himself,  rather  than  to  William  j.  Ooudy.  If, 


as  is  contended  by  appeille^  tbe  lot  was  oilg- 
Inally  bought  for  WiUiam  J.  Goudy,  It  Is  dif- 
ficult to  understand  why  the  title  was  not 
conveyed  to  blm.  By  taking  tbe  tlUe  him- 
self, William  G.  Gondy  Intended  to  be  the 
owner.  Tbe  deed  as  finally  made  out  to  Wil- 
liam C.  Goudy  was  In  tbe  handwriting  of  Wll- 
Uam J.  Oondy,  On  September  1, 1890,  about 
tbe  time  when  the  erection  of  the  house  and 
stable  was  begnn,  WlUlam  O.  Oondy  executed 
a  party-wall  agreement  with  one  Nettle  B. 
Mitchell  as  owner  of  the  adjoining  prfflnisea. 
In  this  agreement  William  G.  Oondy  de- 
Bcrlbes  himself  as  owner- of  tbe  premises  hi 
controversy,  and  tbe  instmment  contains  the 
usual  covenants  of  ownership  and  possession 
In  ref»ence  to  the  bnlldli^  beb^  erected  by 
WUllam  0.  Gondy  on  the  premises.  This  is 
a  second  bistance  In  which  be  pots  himself 
on  record  as  owner  of  the  property.  Again, 
on  May  30, 1891,  about  tbe  time  when  tbe  im- 
provements upon  the  premises  wrae  finished 
and  bis  son  had  taken  possession,  or  was 
about  to  take  possession,  as  tiie  occupant 
thereof,  William  O.  Gondy  and  his  wife  ex- 
ecuted a  trust  deed  conveying  tbe  premises 
to  Francis  P.  Peabody  to  secure  William  G. 
Goudy's  note  for  $10,000,  due  in  two  years. 
This  trust  deed,  signed  by  William  C.  Goudy, 
contains  covenants  by  him.  as  grantor,  aa  to 
titie,  ownership,  and  possession  in  himself. 
He  therein  covenants  that  be  Is  well  seised 
of  tbe  premises,  as  ttf  a  good,  sure,  perfect, 
absolute,  and  indefeasible  estate  of  Inherit* 
ance  In  the  law  In  fee  simple,  and  has  good 
right,  full  power,  and  lawful  antbdrity  to 
grani  bturgaln,  sell,  and  convey  the  same, 
etc  To  our  mbids,  the  execution  of  this  trust 
deed  seems  strong  procrf  of  his  intention  to 
retain  tbe  ownership  of  the  property. 

But  this  Is  not  all.  Between  Sq^tember 
18,  1890,  and  May  26, 1891.  WUUam  J.  Goudy 
bad  drawn  checks  npmi  bis  father's  ac- 
count; and  taken  out  money  from  the  bank 
belonging  to  his  father,  to  the  amount  of 
$45,489.85.  During  this  period  he  paid  out 
of  these  moneys  upon  the  improvements  tbe 
sum  of  $40,582.11;  the  payments  so  made 
being  made  by  checks  drawn  on  tils  own 
account,  formed  by  the  deposit  of  checks 
drawn  on  his  father's  account,  which  were 
paid.  The  sum  of  $4,957.24  appears  not  to 
have  been  applied  towards  the  construction 
of  the  buildings  upon  the  premises.  What 
was  done  with  It  Is  not  shown  by  the  evi- 
dence. Tbe  last  check,  drawn  upon  William 
C.  Goudy's  account,  going  to  make  up  tbe 
sum  of  $45,489.35,  was  dated  May  26th.  and 
was  for  the  sum  of  $1,909.89.  It  Is  not  shown 
whether  or  not  William  G.  Goudy's  account 
was  thus  exhausted  on  May  26,  1801.  It 
does  appear,  however,  that  on  May  30,  1891, 
be  borrowed  $16,000  upon  tbe  premises  In 
question.  After  this  loan  was  made,  and 
between  June  6  and  June  IS.  W&l,  indoslTe, 
Wlliiam  J.  Gondy  drew  ont  by  checks  upon 
bis  father's  account  the  smn  of  $11,682.14. 
In  addition  to  this,  on  June  18, 1891,  William 
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C.  Goudy  himself  drew  a  check  on  hta  ac- 
count to  the  order  of  hlB  son  for  $3,000, 
which  was  deposited  by  William  J.  Goudy 
in  his  own  account  On  June  28,  1891,  Wil- 
liam G.  Goudy  himself  drew  another  check 
for  ?1,000,  payable  to  the  order  of  his  son, 
which  was  also  deposited  by  William  J. 
Goudy  In  his  account.  It  Is  thus  clear  that 
between  June  6  and  .Tune  2a  1S81,  William 
J.  Goudy  drew  out  of  the  bank,  upon  checks 
drawn  by  himself  and  by  hfs  father,  $10,- 
532.14;  being  an  amount  In  excess  of  the 
loan  made  on  May  30,  1891.  On  July  2, 
1891,  four  days  after  this  sum  of  $15,000  had 
been  exhausted,  or  an  amount  equivalent  to 
that  sum  had  been  exhausted,  WllUam  C. 
Goudy  made  his  will.  In  that  will  he  treats 
his  adopted  daughter,  Mrs.  Ira  J.  Geer,  and 
hl8  son,  William  J.  Goudy,  exactly  alike. 
After  making  certain  provisions  for  certain 
relatives  and  for  his  wife,  he  gives  the  resi- 
due of  hla  estate  to  his  daughter  and  son, 
equally.  He  makes  no  mention  whatever 
in  his  win  of  any  gift  or  Intended  gift  of  the 
premises  In  question  to  his  son,  William  J. 
Goudy.  By  the  terms  of  his  will,  the  prem- 
ises in  question  passed  equally  to  Mrs.  Geer 
and  to  William  J.  Goudy.  As  a  lawyer,  he 
must  have  known  the  effect  of  his  wIU  In 
this  regard.  He  had  always  treated  Mrs. 
Geer  exactly  as  a  child,  and  his  treatment 
of  her  bad  not  been  dUCerent  from  his  treat- 
ment of  his' son.  His  letters  to  her,  which 
are  in  the  record,  are  full  of  alfectlon  and 
tenderness  and  kindness.  He  addresses  her 
as  his  daughter.  When,  at  the  age  of  20 
years,  she  first  learned  that  she  was  not  his 
daughter,  she  wrote  him  a  letter  Indicating 
sorrow  and  surprise.  His  reply  Is  full  of  the 
tenderest  sympathy  and  emotion;  telling  her 
that  she  will  always  be  a  daughter  to  him, 
and  will  be  treated  by  him  with  the  same 
affection  as  he  shows  towards  his  son.  When 
his  daughter  and  son  were  married.  In  18S7, 
he  gave  each  of  them  a  bouse  and  lot,  putting 
the  same  consideration  In  each  deed.  His 
will,  as  set  forth  in  the  statement  preceding 
this  opinion,  shows  the  same  care  on  bis  part 
to  put  his  son  and  his  daughter  upon  an 
«quaUty,  so  far  as  thdr  interests  In  his  es- 
tate are  concerned.  In  view  of  these  facts, 
It  seems  almost  impossible  to  believe  that  If 
Mr.  Goudy  had  Intended  this  property  to  be 
the  property  of  his  son  exclusively,  and  not 
to  pass  under  the  provisions  of  his  will  Just 
as  the  rest  of  his  estate  passed,  he  would 
not  have  made  some  mention  In  his  will  of 
the  gift  to  his  son.  He  held  the  title  to 
some  real  estate  in  New  York  for  the  use 
of  one  Doud,  aud  in  his  will  be  directs  that 
such  real  estate  be  conveyed  to  such  person 
as  Doud  wishes.  If  he  held  the  premises  In 
question  In  trust  for  his  son,  it  would  have 
been  natural  to  direct  that  such  premises  be 
-conveyed  to  his  son.  Besides  all  this,  the 
taxes  for  1890  and  1891  were  paid  by  Wil- 
liam C.  Goudy,  and  not  by  William  J.  Goudy. 
In  Gosse  v.  Joneo,  supra,  which  was  a  blU 


In  equity  to  compel  the  specific  performance 
of  an  alleged  parol  contract  for  the  sale  of 
land,  It  appeared  that  the  vendee,  who  had 
used  the  land  for  a  number  of  years,  paid 
no  taxes  upon  it;  and  we  there  said,  "The 
latter  Is  pretty  strong  evidence  that  a  party 
paying  taxes  on  a  lot  of  land  has  some  claim 
to  it  as  owner."  It  Is  a  strong  presumption 
that  the  party  paying  the  taxes  on  land  is 
the  owner  thereof.  Worth  v.  Worth,  supra; 
GaUoway  v.  Garland,  1<H  HI.  275;  Fairfield 
v.  Barbour,  61  Mich.  67, 16  N.  W.  230;  Thorn. 
Gifts,  fi  393. 

Our  conclusion  Is— First,  that  the  evidence 
of  a  parol  promise  to  convey  Is  not  so  clear, 
certain,  and  unambiguous  as  to  enable  us 
to  find  that  there  was  such  a  promise;  and, 
second,  that  the  evidence  Is  not  sufficient  to 
show  sach  expenditure  of  money  or  such 
making  of  valuable  improvements  upon  the 
premises  In  question  by  William  J.  Goudy  as 
to  constitute  the  part  performance  which  the 
authorities  hold  to  be  necessary  to  take  the 
case  out  of  the  statute  of  frauds.  We  are 
therefore  of  the  opinion  that  the  decree  of  the 
court  below  Is  erroneous.  Accordingly  the 
decree  of  the  circuit  court  is  reversed,  and 
the  cause  is  remanded  to  that  court  for  fur- 
ther proceedings  in  accordance  with  the 
views  herein  eipressed.  Reversed  and  re- 
manded. 


(ITS  III.  3SS) 

NEW  HAVEN  CLOCK  CO.  v.  KOCHBB- 
3PEBGER,  Treasarrar.  et  aL 

(Supreme  Court  <tf  IlUnds.   Oct  24,  1888.) 

Taxation— Fbaddulbst  Assbssk  est— In  junction  . 
— Statutort  Rrhbdibs— Uandahus. 

1.  Equity  has  jurisdiction  to  restrain  collec- 
tion of  an  escessive  assessment,  fraudulently 
levied  to  enable  the  BSaessor  to  obtain  a  bribe 
for  redacine  it,  unless  there  are  sufficient  stat- 
utory remeaiea. 

2.  InjQQctlon  does  not  He  to  restrain  collec- 
tion of  an  excessive  asseaament  until  the  coun- 
ty board  of  review  refuses  to  correct  It,  since 
the  remedy  for  correction  by  said  board  is  ex- 
clusive uutil  then;  aud  this  even  where  such 
Iward  refuses  to  pass  on  ,an  application  for  its 
correction,  rince  the  remedy  In  such  case  Is  by 
mandamus  to  compel  the  boavd  to  act 

3.  Collection  of  an  eicesaive  tax  will  not  l>e 
enjoined  because  complainant's  legal  remedy 
for  its  correction  does  not  stay  proceedings 
pendente  Ute,  and  a  collection  might  be  at- 
tempted before  their  determination. 

4.  The  fact  that  after  the  bringing  of  Injunc- 
tion proceedings,  and  after  the  court  has  ac- 
quired jurisdiction,  defendant  completed  the 
act  sought  to  be  restrained,  is  no  di^ense  to 
the  proceedings,  since  the  court  has  power  to 
place  the  parties  in  statu  quo. 

Magruder,  J.,  dissenting. 

Error  to  superior  conrt,  Cook  county;  Farlln 
Q.  Ball,  Judge. 

Bin  by  the  New  Haven  Clock  Company 
against  D.  H.  Kochersperger,  treasurer  and 
ex.  officio  collector  of  Cook  county,  and  oth- 
ers, to  restrain  collection  of  a  tax.  From  a 
judgment  of  dismissal,  complabuuxt  InUgs  er- 
ror. Affirmed. 
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VSOgax  BroQson  Tolman  and  Harvey  BClteh- 
ell  Harper,  for  plaintiff  in,  error.  Frank  U 
SbQpard,  Amt  Co.  Atty.  (Robert  S.  Des,  Co. 
AtXs.,  of  cotmsti),  for  deCendants  In  error 
ICoclierBpeq^  and  Knopf.  J.  1,  Kretelnger 
and  J.  J.  Booney,  for  defendant  In  error  Bmat. 

GABTWBX6HT.  J.  Plaintiff  in  error  filed 
Its  bin  in  the  superior  court  of  Oook  county 
against  defendants  In  error,  as  county  treas- 
urer and  county  derk  of  Cook  county  and 
town  collector  of  tbe  town  of  South  Chl^igo, 
In  that  county,  praying  for  an  Injunction 
restraining  the  collection  of  tbe  excess  of 
taxes  extended  a^Jnst  It  above  t2ie  ,8um 
.  of  ¥22.13,  which  would  be  the  amount  of  its 
taxes  on  an  assessment  fO.  9200.  Demurrers 
to  the  original  bill  were  .sust^ned.  The 
bill  was  amended,  and  demurrers  to  the 
amended  bill  were  OTermled,  and  tbe  defend- 
ants were  ruled  «o  plead  or  answer.  IHiere- 
npon  the  defendant  the  collector  of  tbe  town 
of  South  Chicago  filed  his  plea  that  diere 
was  no  money  due  from  complainant  for 
taxes,  and  that  he  bad  not  in  his  hands  any 
warrant  for  the  ctdlection  of  a  tax  from  It. 
The  defendants  the  county  derk  and  coun- 
ty collector  filed  similar  pleas.  The  abstract 
does  not  show  any  action  on  these  pleas, 
but  complainant,  by  leave  of  court,  filed  a 
supplemental  bill  reciting  the  previous  pro- 
ceedings, and  alleging  that  afterwards,  whUe 
the  case  was  pending  In  court,  tlie  tovrn  col- 
lector, armed  with  bis  warrant,  by  means 
of  threatB  to  levy  on  and  take  possessipn  of 
complainant's  property,  which  he  was  about 
to  execute,  made  a  compulsory  collection  of 
the  entire  tax,  1563.20,  which  complainant 
paid  under  protest,  and  that  this  compulsory 
payment  was  the  sole  defense  alleged  by  the. 
pleas.  The  demurrers  previoudy  filed  were 
ordend  to  stand  to  tUs  8iu>plemental  bUl, 
and  the  court  sustained  ^em.  Complainant 
elected  to  stand  by  Its  bills,  and  the  amend- 
ed and  supplemental  bills  were  dismissed  tor 
want  of  equity. 

The  facts  appearing  hy  the  amended  and 
supplemoital  bills,  to  vrhlcb  ttie  denwirrers 
were  sustained,  and  whltib  were  thereby  ad- 
mitted, wtfe  in  substance  as  follows:  The 
entire  personal  jredlts  and  effects,  indndiog 
cash  on  band  or  money  In  bank,  owned  by 
complainant  on  May  1,  1897.  were  of  the 
fair  cash  value  of  f2,000.  After  the  fourth 
Monday  of  June,  and  during  the  montii  of 
July,  of  that  year  complainant  received  a 
notice  from  Richard  O.  Gunning.  Oie  as- 
sessor of  the  town  of  South  Chicago,  that 
Its  property  had  been  assessed  at  $20,000, 
whereupon  It  made  and  filed  with  the  as- 
sessor a  schedule  of  its  taxalde  pn^rty 
and  assets  In  tbe  tovrn.  The  schedule  show- 
ed a  total  value  of  $2,000,  and  was  recdved 
and  accepted  by  the  assessor.  Other  per- 
sonal property  in  the  town  was  assessed 
at  not  to  exceed  10  pn  cent,  of  its  fair  cash 
value^,  and«  at  the  rate  at  which  such  other 
property  was  assessed,  complainanta  assess- 


ment would  have  been  $200.  UpMi  rec^pt 
of  the  sdiednle  the  assessor  promised  to  as- 
sess the  property  at  10  per  cent,  of  the  fair 
cub  value  therein  stated;  but  without  no- 
tice to  the  complainant,  and  dtsregardiog  his 
agreement,  he  assessed  the  property  at  $5,- 
000.  This  assessment  was  willfully  made,  as 
a  part  of  a  general  plan  to  as^s  complain- 
ant, and  other  selected  persons,  firms,  and 
corjiomtlona,  at  a  disproportionate  and  ex- 
cesslve  rate,  to  extort  money  as  a  bribe  for 

■  a.  reduction  to  the  uniform  rate  applied  to 
property  in  general;  and  persons  who,  rq>- 
xesented  ttemadves  to  be.  emlssarleB  of  the 
assesBW,  and  were  chained  to  have  been 
Us  representatives,  offered  to  reduce  the  as- 
sessment to  a  satisfactory  amount  upon  pay- 
ment of  moncv  HuBKtoc.  On  July  12,  1807. 
complainant  filed  with  the  county  board  an 
application  for  the  revision  of  tiie  assess- 
ment, and  afterwards  filed  an  amended  ap- 
plication, and  appeared  before  .the  board  and 
Introduced  evidence  In  Its  niiqrort,  which 
was  heard  by  the  county  board,  and  the  ap- 
plication taken  under  advisement.  The 
county  board  neither  .granted  n<w  denied  the 
appUcatlou.  It  was  reCmed  to  liie  finance 
committee,  and  that  committee  r^rted.  as 
to  tbis  and  other  avpUcatltms,  that  they 
had  decided  to.  make  no  recommendation,  e^- 
c^t  that  the  complaints  be  placed  on  file, 
without  prejudice  to  complainants'  appeal  to 
the  courts.  This  report  was  adopted  by  the 
board.  Again,  on  September  27.  1^7,  the 
finance  committee  made  another  report  to 
tbe  board  on  the  subject  of  equalizing  valn- 
atlona  between  the  towns  of  Cook  county; 
reciting,  among  oth«r  things,  the  existence 
of  unfabr  asaessments,  and  ineiiuall^  ajod  in- 
justice betweraL  .individuals,  which  it  wa« 
invosalble  for.  the  board  to  go  into  further 

•  than  bad  been  done,,  and  rantaining  a  reso- 
lution that  the  aasessmoits  as  retonied  1^ 
the  ajBsessor,  with  cwtaln  reductions.,  made 
by  tlw  county  boeid,  should  be  dedared  to 
be  tiie  assessments  for  the  year  1887.  This 
report  was  also  adopted  by  the  board,  and 
by  this  action  the  county  board  refused  to 
act  upon  the  lyipUcation  of  complainant,  and 
to  decide  tbe  question  of  complainant's  ,  griev- 
ance submitted  to  it  under  tbe  statute. 
Complainant's  application  \ras  ihea  placed 
on  file  under  this  order  that  It  should  be 
without  prejudice  to  Its  appeal  to  the  courts. 
Tami  were  assessed  vgon  this  fraudulent 
assessment  to  the  amount  of  $563.20. 

This  caee  has  been  argued  with  five  others 
(61  N.  E.  648),  and  counsel  say  that  the  six 
cases  present  substantially  the  same  quea- 
tlons.  "Y^B  find,  howey^,  that  tbore  Is  an 
important  difference  between  this  case,  and 
the  ottiers,  which  raiders  a  considerable  part 
of  the  argument  entirely  in^iplicable.  This 
difference  Is  that  In.  the  other  cases  the 
property  -was  assessed  at  less  than  Ito  fair 
caah  valve,  and  as  to  them  it  is  urged  that 
tbe  only  real  compl^bit  is  that  tbe  com- 
plalnaQta  therein  were  assessed  at  a  highw 
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rate  than  others.  The  argument  that  there 
Is  no  Just  cause  of  complaint  where  the  as- 
sessment does  not  exceed  the  fair  cash  value, 
although  others  are  assessed  at  a  tees  rate, 
cannot  be  applied  to  this  case,  since  the  fair 
cash  value  is  $2,000.  and  the  assessment 
f5,000.  The  question  In  this  case  Is  wheth- 
er complainant  could  hare  relief  against  an 
excessive  assessment  which  was  made  with 
full  knowledge  of  the  facts,  and  from  e 
wrongful  and  fraudulent  motive.  The  law 
provides  for  a  valuation  of  property  by  the 
assessor.  The  statute  has  also  provided  a 
hoard  of  review,  and  a  further  revision  by 
the  county  board,  for  the  protection  of  a 
taxpayer  who  may  consider  himself  aggriev- 
ed by  the  ^opinion  or  judgment  of  the  assess- 
or. Value  Is  largely  a  matter  of  opinion, 
and  the  opinions  of  these  otOcers,  when  hon- 
estly exercised  and  applied  upon  a  basis  au- 
thorized by  the  law,  cannot  be  reviewed  or 
revised  by  the  courts.  The  provisions  of  the 
statute  are  intended  to  be  sufficient  to  reach 
the  ends  of  Justice  between  the  taxpayers, 
and  there  Is  no  appeal  to  the  courts  in  mere 
matters  of  judgment.  The  assessor  and 
boards  for  review  are  Invested  with  the  only 
power  to  fix  valuations,  and  their  decisions 
can  only  be  questioned  for  fraud  or  want 
of  Jurisdiction.  Ballroad  Co.  v.  Frary,  22 
ni.  34;  Spencer  v.  People;  68  111.  510;  Insur- 
ance Co.  V.  Pollak,  75  111.  292;  Railway  Co. 
V.  Hodges,  113  HI.  328;  East  St.  Louis  C.  R.  Co. 
V.  People,  119  ni.  182, 10  N.  H.  397;  Coal  Co.  t. 
Stookey,  122  111.  358,  13  N.  E.  616;  Spring 
VaUey  Coal  Co.  v.  People,  167  IlL  643,  41  N. 
E.  874;  Keokuk  Bridge  Co.  v.  People,  161 
ni.  514.  44  N.  E.  200.  But  While  it  is  not 
the  duty  of  courts,  nor  within  the  power  of 
equity,  to  supervise  the  honest  Judgments  of 
statutory  officers  as  to  valuations,  equity  will 
Interfere  if  the  valuations  are  fixed  from  Im- 
proper motives  and  in  disregard  of  duty. 
The  law  authorized  the  assessor  to  exercise 
his  Judgment  as  to  the  value  of  property, 
but  not  to  enter  upon  a  system  of  pillage  and 
plunder,  and  to  make  use  of  his  office  to  car- 
ry It  out.  Courts  of  equity  have  always 
relieved  against  fraud,  and  even  the  most 
solemn  judgments  are  vitiated  by  it.  If 
an  assessor,  under  cover  of  his  office,  with 
intent  to  defeat  the  Justice  and  uniformity 
required  by  the  law,  or  for  the  corrupt  mo- 
tive of  obtaining  a  bribe,  steps  aside  from 
his  duty  to  accomplish  such  a  purpose,  the 
wrong  Inflicted  may  be  redressed  in  equity, 
and  the  assessment  will  be  vitiated  by  the 
fraud.  Cooley,  Tax'n,  157.  52G.  547;  Por- 
ter V.  Ballway  Co..  76  Ul.  561;  Hotel  Co.  v. 
Meb.  83  in.  G02;  Railroad  Co.  v.  Cole,  75  lU. 
591;  Ballway  Co.  v,  Hodges,  supra;  Spring 
Valley  Coal  Co.  v.  People,  supra.  It  is  the 
rule  that  an  excessive  valuation,  merely,  does 
not  establish  fraud,  but  the  attending  cir- 
cumstances may  be  such  as  to  lead  to  the 
conclusion  that  it  was  fraudulently  and  dis- 
honestly m8>1e.  Hotel  Co.  r.  Lleb,  supra; 
Spring  Yalicy  Coal  Co.  t.  People,  supra. 


The  facts  alleged  in  this  case,  which  we 
must  assume  to  be  true,  are  that  the  prop- 
erty of  complainant  was  assessed  at  2^ 
times  its  cash  value,  as  part  of  a  general 
plan  .of  dishonest  spoilation,  by  which  com- 
plainant and  others  were  selected  as  victims 
from  whom  bribes  might  be  obtained,  and 
these  bribes  were  solicited  biy  representa- 
tives and  emissaries  .of  the  assessor.  The 
result  of  this  scheme  was  a  corrupt,  fraudu- 
lent, and  excessive  assessment  of  complain- 
ant's property;  and  it  should  be  set  aside, 
unless  complainant  is  barred  from  relief  in 
a  court  of  equity  by  submitting  to  be  sent 
away  from  the  ■  statutory  board  wlthont  a 
hearing  and  decision.. 

.Complainant  presented  Its  grievance  to  the 
county  board,  and  that  board  undertook  to 
devest  Itself  of  the  duty  imposed  upon  It  by 
law,  by  resolving  that  it  was  impossible  to 
go  into  inequalities  and  injustice  against  In- 
dividuals, and  to  hear  and  decide  the  case  as 
required  by  law.  Its  committee  made  no  rec- 
ommendation, except  tliat  the  complaint  be 
placed  on  file,  without  prejudice  to  complain- 
ant's appeal  to  the  courts.  This  report  was 
adopted  by  the  board,  and  complainant  was 
ordered  to  take  its  departure  from  that  forum 
without  a  decision.  This  was  no  more  or  less 
than  a  refusal  of  the  board  to  do  Its  duty,  and 
the  law  would  have  compelled  its  perform- 
ance ,on  the  application  of  complainant  It  is 
said  by  Judge  Cooley  of  the  writ  of  manda- 
mus:,'. "A  suitable  case  for  the  employment 
of  the  writ  is  where  it  is  found  negessary  to 
compel  county  commissioners  to  proceed  to 
the  hearing  of  an  appeal  from  an  assessment, 
where  the  hearing  is  of  right  under' the  stat- 
ute." Cooley, '  Tax'n,  621.  Following  this 
rnle,  in  the  recent  cases  of  Beldler  v.  Kocher- 
sperger,  171  111.  503,  40  N.  E.  716,  and  Koch- 
ersperger  v.  Larned,  172  lU.  86,  49  N.  E.  988, 
where  there  was  similar  conduct  on  the  part 
of  the  county  board  of  Cook  county,  it  was 
held  that  mandamus  would  lie  to  compel  a 
consideration  of  the  complaint.  Upon  being 
sent  away  from  the  county  board,  complain- 
ant did  not  pursue  a  remedy  which  the  law 
affords,  and  which  is  Intended  to  be  adequate 
for  the  relief  of  the  taxpayer.  It  has  always 
been  held  that  equltj'  would  enjoin  the  collec- 
tion of  a  tax  upon  property  exempt  from  tax- 
ation, and. the  question  as  to  what  effect  the 
failure  to  follow  the  statutory  remedy  will 
have  as  to  such  a  tax  has  been  before  the 
court  several  times.  Section  97  of  the  revenue 
act  provides  for  a  hearing  and  determination 
by  the  county  board  of  the  question  whether 
property  is  exempt  from  taxation,  and  for 
an  appeal  from  such  decision,  when  the  au- 
ditor shall  present  the  case  to  this  court  for 
final  decision.  In  Preston  v.  Johnson,  104 
111.  625,  it  was  charged  in  a  bill  In  equity  that 
a  tax  was  illegally  levied  upon  property  not 
subject  to  taxation.  There  had  been  an  ap- 
plication to  the  county  board,  where  it  was 
claimed  that  complainauts  were  denied  a 
hearing;  but  it  was  held  that  there  was  an 
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adequate  remedy  at  law,  and  that,  If  com- 
plainants were  aggrieved  by  any  action  what- 
ever of  the  board,  their  plain  remedy  was  by 
an  appeal.  It  was  there  said  that  the  remedy 
through  the  county  board  of  review  and  by 
appeal  Is  adequate  and  exclusive.  In  Peoria 
Fair  Ass'n  v.  People,  111  111.  559,  the  associa- 
tion petitioned  the  county  board  to  strike  its 
lands  from  the  assessment  roll,  but  the  board 
refused  the  petition,  and  no  appeal  was  tak- 
en. It  was  held  that  on  application  for  Judg- 
ment the  defense  could  be  made,  and  that  It 
was  only  In  case  the  question  had  been 
brought  before  this 'Court,  and  this  court  bad 
passed  upon  It,  that  the  party  would  be  con- 
cluded, when  the  question  would  be  res  ju- 
dicata. The  decision  In  Preston  t.  Johnson 
was  afterwards  explained  In  Railway  Co.  v. 
Hodges,  supra;  and  It  was  said  that.  If  a 
party  selects  the  remedy  provided  by  the  stat- 
ute, be  will  not  be  allowed  to  abandon  it, 
and  then  go  Into  equity,  but  be  may  go  Into 
equity  In  the  first  Instance,  and  have  relief. 
It  was  held  that  the  remedy  afforded  by  the 
statute  Is  adequate,  and,  when  selected.  Is 
exclusive;  but,  before  the  selection  of  a  tri- 
bunal, it  must  be  regarded  as  only  affording 
a  cumulative  remedy.  In  those  cases,  how- 
ever, the  statute  then  under  consideration 
gave  a  direct  means  of  obtaining  the  Judg- 
ment of  this  court  upon  the  question  Involv- 
ed, while  there  Is  no  appeal  to  a  court  on  a 
question  of  overvaluation,  and  the  further 
material  distinction  was  pointed  out  In  the 
tatter  case  that  an  assessment  of  exempt 
pn>perty  is  an  act  without  Jurisdiction. 

Where  property  Is  exempt  from  taxation, 
the  owner  has  a  right  to  assame  that  the  law 
wHl  be  observed;  and  he  Is  not  required  to 
take  notice  of  Its  Illegal  assessment,  nor  to 
appear  before  the  local  tribunal,  but  is  pro- 
tected by  the  law,  and  may  resort  to  a  court 
of  equity  for  an  injunction.  When  complaint 
Is  made  that  the  assessor  has  overvalued  the 
property,  whether  as  a  mistake  of  Judgment, 
or  from  whatever  motive,  the  situation  Is 
different.  The  property  Is  subject  to  assess- 
ment, and  It  iB  the  duty  of  the  owner  to  take 
notice  of  the  assessment.  The  valuation  Is 
not  an  act  without  Jurisdiction  or  authority, 
and,  if  It  Is  excessive,  the  law  Intends  that 
application  shall  be  made  to  the  board.  The 
statute  embraces  every  kind  of  grievance  In 
the  assessment,  and,  whatever  its  nature  may 
be,  the  taxpayer  may  make  his  complaint 
known,  and  have  a  hearing.  Felsenthal  v. 
Johnson,  lOi  ni.  21.  It  was  proper  for  com- 
plainant to  appeal  to  the  county  board  direct- 
ly, as  the  assessment  was  made  after  the 
fourth  Monday  of  June.  This  remedy  afford- 
ed by  the  statute  Is  intended  to  be  sufficient 
for  the  relief  of  the  taxpayer.  The  statute 
permits  a  grievance  of  the  kind  complained 
of  here  to  be  heard,  and  presumably  that  rem- 
edy will  be  adequate.  In  Spring  Valley  Coal 
Co.  People,  supra,  where  fraud  was  char- 
ged, the  coal  company  applied  to  the  town 
board  of  review,  and  secured  reductions  in 


some  of  the  values;  and  on  appeal  to  the 
county  board  there  was  a  hearing,  where  it 
obtained  still  further  reductions  In  value.  It 
was  there  said  that,  assuming  the  assess- 
ment to  be  fraudulent,  the  coal  company 
availed  Itself  of  the  remedy  given  by  the 
statute,  and  the  decision  made  by  the  board 
of  supervisors  was  final  and  conclusive,  and 
It  must  be  regarded  that  the  fraud.  If  any, 
that  there  was  In  the  original  assessment, 
was  purged  out  of  It.  In  that  case  the  pre- 
sumption that  the  owner  had  obtained  full 
relief  was  indulged,  but,  If  be  does  not  ob- 
tain relief  as  against  a  fraudulent  assessment, 
we  do  not  think  that  the  statute  Is  the  sole 
remedy.  Fraud  Is  a  familiar  ground  of  equity 
Jurisdiction,  and,  If  an  assessment  is  fraud- 
ulent, equity  should  relieve  against  It,  where 
the  taxpayer  baa  been  diligent  In  seeking  the 
remedy  which  the  statute  affords.  In  matters- 
of  revenue  It  Is  Important  that  all  questions- 
should  be  speedily  settled,  and  the  taxpayer 
should  first  seek  the  remedy  given  by  the  stat- 
ute, which  It  Is  presumed  wlU  be  sufficient.  If 
he  falls  to  do  so.  it  Is  his  own  neglect  or  folly. 
The  remedy  against  fraud  Is  of  an  equitable 
nature,  and  should  be  applied  where  the  In- 
jured party  has  been  diligent  for  his  own  pro- 
tection; but  we  think  It  should  be  withheld 
In  a  case  of  this  kind,  where  the  party  has- 
falled  to  insist  upon  a  legal  right  which  prob- 
ably would  have  given  full  relief.  Hie  re- 
ports of  the  committee  to  the  board  plainly 
show  that,  In  Its  Judgment,  assessments  re- 
turned by  some  of  the  assessors,  and  com- 
plained of,  were  unequal  and  unjust  The 
board  merely  refused  to  do  its  duty  and  de- 
cide the  cases.  Although  complainant  was 
denied  a  hearing  before  the  count?  board.  It 
had  an  adequate  remedy  to  compel  Its  per^ 
formance.  It  Is  said  that  this  remedy  was 
insufficient,  because  It  would  not  stay  a  col- 
lection of  the  tax  while  tbe  proceeding  was 
pending.  If  complainant  was  pursuing  Its- 
legal  remedy,  and  had  not  obtained  It  when  a 
collection  of  the  tax  was  attempted,  an  en- 
tirely different  question  would  be  presented. 
The  mere  fact  that  It  might  not  get  a  hear- 
ing before  an  attempted  collection  of  the  tax 
would  not  Justify  an  abandonment  of  Its  le- 
gal remedy,  and  the  resort  to  6.  court  of 
equity.  Tbe  fact  that  the  abstract  does  not 
show  what  was  done  with  the  pleas  of  de- 
fendants is  Immaterial,  In  the  view  taken  of 
the  case.  The  blU  was  filed,  and  the  court 
had  acquired  Jurisdiction  of  the  subject-mat- 
ter and  the  parties.  Complainant  bad  pray- 
ed  for  an  Injunction,  which  bad  not  been  se- 
cured; but,  after  the  court  bad  acquired  Ju- 
risdiction, If  the  collector  enforced  payment 
of  the  tax  that  fact  would  not  constitute  any 
defense  to  the  bill,  but  the  money  was  col- 
lected subject  to  the  power  of  the  court  to- 
compel  the  collector  to  refund  It,  or  submit 
to  such  other  ,  decree  concerning  It  as  might 
be  equitable.  A  party  filing  a  bill  for  an  In- 
junction may  fall  to  procure  a  preliminary 
injunction,  but  any  act  after  the  court  hat- 
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acanlred  Jurisdiction  will  be  subject  to  the 
power  of  the  court  to  compel  a  restoration  of 
the  status,  or  to  enforce  such  other  relief  as 
may  be  proper.  Pleas  making  such  a  defense 
would  be  Insufficient  as  answers  to  the 
amended  bill,  but  the  final  decree  of  the 
court  dismissing  the  amended  and  supple- 
mental bills  was  correct,  as  we  tblnli,  for  the 
reason  given,  that  complainant  had  not  avail- 
ed Itself  of  the  remedy  secured  to  It  by  the 
statute  to  be  relieved  from  the  wrong  com- 
plained of  In  the  bill  before  seeking  such  re- 
lief in  a  court  of  equity.  The  decree  of  the 
superior  court  will  therefore  be  affirmed.  De- 
cree affirmed. 

MAOBtTDEIt,  J.,  dissents. 


<17B  111.  9) 

PEOPLE  ex  rel.  MACK  v.  BOARD  OP  EDU- 
CATION OF  SCHOOL  DIST.  NO.  5. 

(Supreme  Court  of  Illinois.  Oct  24,  1888.) 
Boards  or  Bddoatiost— Chanos  or  Tsxt-Booiu, 

1.  School  Law,  art.  5,  8  26  (Hurd's  Bev.  St. 
1889,  p.  1236),  providing  that  the  board  of  di- 
rectors of  each  diBtrict  "shall  not  permit  text- 
books to  be  changed  oftener  than  once  in  four 
jears,"  applies  to  boards  of  education  In  school 
districts  having  more  than  1,000  and  less  than 
100,000  inhabitaats:  since  by  article  6,  |  1, 
such  boards  are  subject  to  this  provision,  un- 
less said  article  provides  otherwise,  and  there  is 
nothing  therein  showing  an  Intent  to  exempt 
them  therefrom. 

2.  Books  described  as  "twelve  graded  writ- 
ing or  copy  Ixtoks,  with  ^nted  forms  and  texts, 
«cientlflcally  arranged,  with  printed  instmc- 
tions  to  the  pupil  in  each  book,  and  with  a 
manual  of  instruction  for  the  teachers,"  are 
text-books,  within  School  Law,  art  6,  9  26 
<Huid*B  Bev.  St  X880,  p.  1285),  proriding  that 
tiie  board  of  directors  of  each  district  ^*8baU 
not  permit  text-books  to  be  clianged  oftener 
than  once  in  four  years." 

Api^cation  tor  mandamus  by  the  peoj^e, 
on  the  relation  of  William  S.  Mack,  against 
the  board  of  education.  Writ  awarded. 

This  was  a  proceeding  by  mandamus  in  this 
court  the  petition  being  filed  in  the  name  of 
the  people  of  the  state  of  Illinois,  on  the  re- 
lation of  William  8.  Mack,  against  the  board 
of  education  of  school  district  No.  S,  township 
38  N.,  range  8  B.,  of  the  third  P.  M.,  in  Au- 
rora, 111.,  to  prohibit  the  use  and  introduction 
In  any  of  the  public  schools  of  said  district 
of  books  for  the  Sheldon  system  of  writing 
for  a  period  of  four  years  from  June,  1885, 
and  to  prohibit  for  such  period  the  Introdnc- 
tlon  or  use  In  such  schools  of  any  other  books 
for  the  vertical  system  of  writing  than  books 
for  the  system  known  as  "Merrill's  Vertical 
Penmanship."  The  petition  shows  that  said 
dfatrict  No.  5  has  more  than  1,000  and  less 
than  100,000  Inhabitants,  to  wit  more  than 
13,000  Inhabitants,  is  organized  under  the 
general  school  laws  of  tbe  state  of  Illinois, 
and  has  a  board  of  education;  that  the  re- 
lator Is  a  citizen,  voter,  and  taxpayer  of  the 
said  school  district,  and  has  had  children  of 
school  age  attending  tbe  public  schools  there- 


of for  more  than  five  years  last  past;  that 
said  board  of  education  has  been  duly  and 
regularly  constituted  according  to  law,  and 
has  heretofore  adopted  certain  rules  and  regu- 
lations for  the  government  and  control  of  the 
schools,  and  has  had  in  force  a  rule  requiring 
all  adoptions  of  text-books  and  all  changes  In 
the  same  to  be  acted  upon  at  the  regular 
m^ing  In  June  for  the  ensuing  school  year, 
which  said  rule  has  been  in  force  for  more 
than  three  years  last  past;  that  penmanship 
iS'  one  of  the  branches  which  is  now,  and  al- 
ways has  been,  taught  In  all  the  public 
schools  of  said  district;  that  prior  to  June 
19,  18^,  a  system  of  pentnanshlp,  known  as 
the  "slanting"  system,  was  taught  In  the 
public  schools  of  said  dlstrfct;  that  at  the 
regular  June  meeting,  in  1805,  of  said  board 
of  education,  the  said  board  voted  to  adopt 
a  'Vertical"  system  of  penmanship  In  the 
said  schools,  and  adopted  books  for  teaching 
In  said  schools  the  system  known  as  "Mer- 
rill's Vertical  Penmanship,"  and  that,  accord- 
ingly, said  books  of  the  Merrill  system  were 
generally  adopted  as  the  text-books  for  the 
teaching  of  the  so-called  system  of  vertical 
penmanship;  that  at  a  meeting  of  the  said 
board  of  education  held  on  October  4,  1897, 
the  said  board  of  education  voted  to  adopt 
other  books  for  tbe  teaching  of  said  vertical 
system  of  penmanship,  known  as  "Sheldon's 
New  Vertical  Series  Writlng-Books,"  and  that 
accordingly  said  board  of  education  proceeded 
to  cause  the  said  books  pf  the  said  "Merrill's 
Vertical  Penmanship"  to  be  replaced  and  sup- 
planted in  said  schools  by  tbe  said  Sheldon's 
New  Vertical  Series  Writlng-Books;  that  the 
conditions  of  the  sale,  publication,  and  supply 
of  the  books  of  the  said  Merrill's  Vertical 
Penmanship  are  In  all  respects  the  same  as  at 
tbe  time  of  such  adoption,  and  have  contlnned 
to  be  the  same  from  said  time  until  the  pres- 
ent time;  that,  by  the  adoption  of  the  books 
known  as  "Merrill's  Vertical  Penmanship," 
the  same  became,  and  were  under  tbe  statute, 
legally  adopted  for  the  period  of  four  years, 
during  which  time  they  could  not  be  lawfully 
supplanted  by  any  other  books  for  teaching 
the  same  system  of  penmanship,  and  that  un- 
der tbe  statute  it  was  and  is  the  duty  of  the 
said  board  of  education  to  prevent  any  such 
change;  that  said  board  of  education  has  re- 
fused, and  stin  refuses,  to  prohibit  the  In- 
troduction and  use  In  the  public  schools  un- 
deil  its  control  of  tbe  said  Sheldon  system  of 
writing  text-books.  Said  petition  prays  for  a 
writ  of  mandamus  to  forthwith  prohibit  the 
further  use  and  Introduction  In  any  of  the 
public  schools  of  said  district  of  the  said  Shel- 
don system  of  writing  text-books  for  a  period 
of  four  years  after  the  l&th  day  of  June,  1885, 
etc.  The  answer  of  the  board  of  education 
admits  that  William  S.  Mack  is  a  resident 
citizen,  voter,  and  taxpayer  of  said  school 
district,  and  Is  the  head  of  a  family,  and  has 
children  of  school  ^e  attending  the  public 
schools  of  said  school  district;  admits  that 
the  school  district  contahis  more  tban  1,000 
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Inhabitants;  that  said  board  of  education  has 
been  duly  and  regulatiy  constituted  and  or- 
ganized according  to  law,  and  haa  heretofore 
adopted  certain  rules  and  regulations  for  the 
government  and  control  of  the  schools  wlthto 
Its  jurisdiction,  among  which  said  rules  and 
regulations  is  the  following:  "All  adoptions 
of  text-books,  and  all  changes  In  same,  shall 
be  acted  upon  at  the  regtilar  meeting  In  June 
for  the  ensuing  school  year;"  but  avers  that, 
notwithstanding  said  rule  and  regulation,  the 
said  board  of  education  had  a  right  to  change 
said  rule  at  any  time  by  a  majority  vote  of 
said  board.  Defendant  further  states  that 
said  board  of  education  has  heretofore  adopt- 
ed certain  other  rules  and  regulations  for  the 
government  and  control  of  the  said  schools^ 
to  wit,  the  following  rule:  "To  adopt  or 
change  a, text-book,  a  majority  vote  of  the 
whole  board  shall  be  required,"— which  said 
rule  has  been  In  force  and  binding  upon  said 
board  of  education  for  more  than  three  years 
last  past;  admits  that  penmanship  is  one  of 
the  branches  which  Is  now,  and  always  has 
been,  taught  In  all  the  public  schools  of  said 
district  No.  5,  and  that  prior  to  the  Idth  day 
of  June,  1896,  the  "slanting"  system  of  pen- 
manship was  generally  taught,  and  that  said 
board  adopted  Merrill's  Vertical  Penmanship, 
bat  It  denies  said  Iraoks  are  text-books;  ad- 
mits the  board  adopted  said  Merrill's  Vertical 
Penmansblp,  as  set  forth  in  the  petition  of  the 
relator;  avers  that  said  Merrill's  Vertical 
Penmanship  books  are  not  such  books  as 
come  within  the  purview  of  the  statutes  of  i 
this  state  regulating  the  use  and  change  of 
text-books,  and  that  the  statutes  of  this  state 
and  the  rules  and  regulations  of  said  hoard 
defining  and  limiting  the  action  of  .boards  of 
education  upon  the  adoption  and  change  of 
text-books  do  not  apply  to  the  copy-books  of 
the  MerriU's  Vertical  Penmanship  series,  nor 
to  other  books  of  that  kind  or  nature;  avers 
the  said  board  of  education  can  supplant  or 
change  said  wrltli^-books,  or  any  writing- 
books  that  may  at  any  time  be  In  use  in  any 
of  said  public  schools,  whenever  it  so  desires, 
by  a  majority  vote  of  said  board,  and  In  so 
doing  avers  that  said  board  of  education  will 
not  be  guilty  of  any  violation  of  any  statute 
of  this  state,  nor  any  rule  or  regulation  of 
said  board:  denies  that  said  Merrill's  Vertical 
Penmanship  system  became  and  was  the  le- 
gally adopted  system  of  text-books  of  pen- 
manship for  the  period  (tf  four  years  from 
and  after  Its  adoption,  or  for  any  speclBed 
time  or  period,  but  only  .for  such  a  period 
as  the  said  board  should  designate,  or  andl 
the  further  action  of  said  board;  denies  that 
during  the  said  period  of  four  years  It  became 
and  was  Illegal  for  said  board  to  adopt  and 
use,  or  permit  to  be  adopted  and  used,  any 
other  books  for  the  teaching  of  such  vertical 
system  of  penmansblp,  Irat  avers  that  said 
board .  conld  adopt  at.  any  time  any  other 
books  for  the  teaching  of  penmanship  by  a 
majority  vote  of  said  board;  avers  that  the 
statnta  of  this  state  definii^  and  llmliinc 


boards  of  education  In  districts  of  1,000  and 
not  over  100,000  Inhabitants  nowhere  provides 
that  such  boards  of  education  shall  be  re- 
strained or  prohibited  from  adopting  or  chan- 
ging text-books  within  four  years,  but  that 
the  only  law  In  this  state  placing  a  llmitatioa 
upon  the  adoption  and  change  of  text-t>ooks 
Is  found  in  the  statnte  governing  boards  of 
directors  in  districts  having  a  population  of 
less  than  1,000,  and  does  not  apply  to  the 
board  of  education  In  this  case;  admits  that 
said  Merrill  books  were  uniformly  used  for 
the  period  of  two  years,  until  they  were  re- 
placed at  the  beginning  of  the  present  school 
year;  admits  that  said  board,  at  a  regular 
meeting  held  on  the  4th  day  of  October,  189T, 
voted  to  adopt  Sheldon's  New  Vertical  Series 
Writing-Books,  as  set  forth  in  the  petition  of 
relator;  admits  that  said  board  Is  about.  In 
all  the  public  schools  under  Its  direction  and 
control,  to  Introduce  and  use  the  said  Shd- 
don's  New  Vertical  Series  Writing-Books,  and 
denies  that  said  acts  of  said  board  are  con- 
trary to  the  statute;  admits  that  said  board 
has  refused,  and  still  does  refnse,  to  prohibit 
the  Introduction  of  the  Sheldon  system,  and 
asks  to  be  dismissed,  with  Its  costs.  To  thii 
answer  the  petitioner  demurred. 

Alschuler  A  Mtirphy,  for  rdator.  Hanchett 
&  Plain  and  H.  O.  Sonthworth,  tor  respond- 
ent 

CRAIG,  J.  (after  stating  the  facts).  The 
I  principal  question  presented  by  the  petition, 
answer,  and  demurrer  Is,  does  tbe  statute  pro- 
hibiting the  change  of  text-books  oftener  than 
once  in  four  years  apply  to  boards  of  educa- 
tion in  school  districts  having  more  than  1,- 
000  Inhabitants?  Section  26  of  article  5  of 
the  school  law  (Hurd's  Rev.  St.  1889,  p.  123E0. 
which  article  defines  the  duties  of  boards  of 
directors.  Is  as  follows:  "Zt  shall  be  the  duty 
of  the  board  of  directors  of  each  district: 
♦  ♦  *  Ninth.  The  directors  shaU  direct 
what  branches  of  study  shall  be  taught  and 
what  text-books  and  apparatus  shall  be  used 
In  the  several  schools,  and  strictly  enforce 
uniformity  of  text-books  therein,  but  shall  not 
permit  text-books  to  be  changed  oftener  than 
oace  in  four  years,  but  shall  prohibit  such 
change."  Respondent  contends  that  this  sec- 
tion applies  only  to  boards  of  directors  of 
schools,  and  not  to  boards  of  ed]acation.  In 
determining  this  question.  It  will  be  neces- 
sary to  consider  this  section  in  connecticm 
with  that  portitm  ct  the  school  act  .relating 
to  boards  of  education. 

Section  1  of  article  6  of  the  school  law, 
which  article  is  entitled  "Board  of  Educa- 
tion," is  as  follows:  "Inco^rated  cities  and 
villages,  except  such  as  now  have  charge  and 
.  control  of  free  schools  by  special  acts, 
be  and  remain  parts  of  the  school  townships 
In  which  they  are  respectively  situated,  and 
t>e  subject  to  the  general  provisions  of  the 
school  law,  except  as  otherwise  provided  In 
this  article."   The  foregoing,  being  the  first 
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Bectton  of  the  article  relatlug  to  boarcLs  of 
«dticatloii,  must  be  regarded  as  applying  to 
boards  of  education;  and,  by  tbe  express 
terms  of  tbe  statnte*  boards  of  edncaUon  are 
ttaus  made  subject  to  the  general  prorlslons 
of  the  BCbool  law,  except  aa  otherwise  pro- 
Tided  In  article  6.  tAiless  there  Is  wane  pro- 
Tlsiott  In  artlde  0  siq^ersedlng  It,  or  showing 
tA  intent  on  the  part  of  the  legislature  to 
exempt  boards  of  education  from  the  opera- 
tion of  the  proTlBlons  of  this  statute  restrict- 
ing the'  change  of  text-books  ofteaer  than 
once  la  four  years.  It  must  be  'hM.  applica- 
ble to  boards  of  education.  On  examining 
section  10  of  arti^  6,  irtilcb  provides  that 
^e  board  of  education  shall  hare  all  the 
powers  of  the  school  directors,  and  In  addi- 
tion thereto  and  IncIuslTe  thereof  tbey  shall 
have  tbe  power  and  It  shall  be  ^tSr  duty" 
{enumerating  18  additional  powers  and  du- 
ties), and  comparing  it  with  section  26  of 
article  whlcdi  ennmerates  the  duties  of 
school  directors,  we  are  forced  to  the  conclu- 
sion that  It  was  the  erldoit  Intent  of  tiM 
legislature  to  make  the  duties  and  powers  of 
school  directors  appUcaUe  to  boards-  of  edu- 
cation like  respondmt;  otherwise,  boards  of 
education  would  be  without  some  essential 
powers  which  are  numerated  only  In  those 
portions  of  the  school  act  pertaining  to  the 
duties  and  powers  of  school  directors.  Many 
powers  legally  exercised  by  boards  of  educa- 
tion are  found  only  In  that  part  of  the  school 
Uw  concerning  school  directors.  The  proTl- 
tSm  that  teachers  shall  not  be  paid  until  they 
hare  kept  and  furnished  schedules  required 
by  the  school  act  and  shall  have  saUafac- 
torlly  accounted-  for  books,  apparatust  and 
other  pn^rty  of  the  district  that  they  may 
bare  taken  In  chai^;  the  provision  requir- 
ing teachers  to  be  paid  monthly;  the  power  to 
decide  when  tiie  achool-hoase  site  or  the 
school  buOdlngs  hare  beconje  unnecessary  or 
unsuitable  or  Inconrenlent  for  a  school;  the 
power  of  eminent  domain;  and  many  other 
IffOTlslons  which  It  ts  unnecessary  to  men- 
tion,—are  found  only  In  the  article  of  the 
school  law  relating  to  directors.  Section  27, 
which  clothes  directors  with  additional  pow- 
ers, glWiv  them,  among  others,  tiie  power  to 
bonow  money  and  to  Issue  bonds  for  building 
sdLool  houses,  purcbatlng  sites,  and  repairing 
and  ImproTlng  school  houses,  appears  to  be 
the  only  aotiiorlty  by  which  boards  of  educa- 
tion can  exercise  this  Important  power.  The 
ninth  clause  of  section  26  of  artlde  B  Is  the 
only  provision  In  the  school  law  which  con- 
fers the  power  or  duty  to  specifically  direct 
what  branches  of  study  shaB  be  taught,  and 
what  text-books  or  apparatus  shall  be  used,- 
In  the  several  schools,  prescribing  uniformity 
of  text-books,  but  limiting  the  rlgbt  to  change 
text-books  oftener  than  once  in  four  years. 
The  only  special  provirion  In  article  6,  re* 
latlng  to  boards  of  education,  upon  this  sub- 
ject, is  *he  following,  found  In  tbe  tenth 
clause  of  section  10:  "To  prescribe  tiie  meth- 
od and  course  of  discipline  and  Instruction 


In  the  respective  schools,  and  to  see  that  they 
are  maintained  and  pursued  In  the  proper 
manner."  This  provision  Is  not  as  compre- 
hensive as  tbe  provision  empowering  boards 
of  directors  to  direct  what  branches  of  study 
shall  be  taught,  and  what  toxt-books  and  ap- 
paratus shall  be  used,  In  the  several  schools, 
and  was  not,  in  our  opinion,  intended  to  su- 
iwrsede  the  ninth  clause  of  section  26  of  ar- 
ticle S.  Another  reason  for  the  view  that  the 
legislature  did  not  Intend  this  Is  found  In  the 
fact  that  In  the  general  revision  of  the  school 
law  In  1889,  in  that  portion  of  article  6  apply- 
ing to  cities  of  over  100,000  (t^ws  18S9,  p. 
308),  tile  ninth  clause  of  section  23  Is  precise- 
ly like  the  tenth  dause  In  question,  viz.  "to 
prescribe  tbe  metiiod  and  course  of  discipline 
and  instruction  In  the  respective  schools,  and, 
to  see  that  they  are  molhtained  and  pursued 
in  proper  manner.*'  Then  follows  the  tenth 
clause  In  this  section,  relating  to  lowers  of 
boards  of  education  hi  cities  of  over  100,000. 
The  legislature  thought  It  necessary  to  pro- 
vide therein,  "to  prescribe  whAt  studies  thall 
be  taught  and  what  books  and  apparattu 
shall  be  used,"  which  tenth  clause  is  almost 
identical  with  tbe  ninth  clause  of  section  20 
of  article  5.  Tbe  power  granted  to  boards 
In  the  larger  cities  by  the  ninth  clause  was 
evldentiy  not  regarded  as  soffldent  to  give 
hoards  of  education  power  In  regard  to  the 
school-books  and  apparatus  to  be  used:  eon- 
sequentiy,  the  power  was  glvoi  the  board  by 
the  tenth  clause.  If  It  was  necessary,  In  the 
case  of  larger  cities,  to  prescribe  the  powers 
and  duties  of  boards  of  education  In  regard 
to  school-books  and  apparatus.  It  would  seem 
necessary  to  the  case  of  boards  like  the  case 
at  bar. 

Boards  of  education  derive  this  power  be- 
cause It  Is  primarily  conferred  upon  boards 
of  directors,  and  by  the  general  provision 
upon  boards  of  education.  This  being  true, 
boards  of  education  must  be  also  subject  to 
tKe  restrictions  Imposed  by  the  statute.  The 
reason  for  prohibiting  the  change  of  text- 
books oftener  than  once  In  four  years  un- 
doubtedly iras  to  save  expense  to  parente  of 
small  means.  Besides,  it  was  regarded  as 
detrimental  to  the  pupils  to  change  their  text-  * 
books  too  frequently.  It  necessary  to  limit 
changes  in  distrlcte  under  school  directors, 
we  believe  the  reason  holds  equally  good  In 
cities  and  villages  in  districts '  under  boards 
of  education.  We  thertfore  hold  that  the 
Btotnto  prohfMtlng  the  change  of  te]tt->>6ks 
oftener  than  once  In  four  yean  must  be  held 
to  apply  to  boards  of  ednoitlon  to  school  dis- 
tricta  having  more  than  1,000  tohabltants. 
The  case  of  Knenster  t..  Board,-  134  III.  165. 
•M  K.  'EL  600,  cited  by  respondent,  Is  not  In 
conflict  with  the  -views  expressed  In  this  case, 
the  court  holding  in  that  case  that  the  stat- 
ute having  confCTted  the  power  and  duty  In 
respect  to  examlntog  teachers,  and  fixing 
their  salaries,  upon  the  board  of  education, 
it  superseded  the  power  and  duties  of  the 
school  superlntmdent^ 
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Are  the  books  In  qnestlon  text-books,  wlth- 
:n  the  meaning  of  the  statute?  The  petition 
describes  the  books  In  question  as  "a  S7stem 
of  text-books  condsting  of  twelve  gracled 
writing  or  copy  book^  with  printed  forms 
and  texts,  scientifically  arranged,  with  print- 
ed Instructions  to  the  pupil  In  each  book, 
and  with  a  manual  of  Instruction  for  the 
teachers."  This  description  Is  not  denied  In 
the  answer  of  respondent,  but  It  denies  they 
are  text-books.  PenmaoGhlp  !s  "one  of  the 
branches  of  education"  required  to  be  taught 
In  the  public  schoola.  A  teacher,  to  receive 
a  certlGcate,  must;  upon  due  examination,  be 
found  qualified  to  teach  penmanship.  Hurd's 
BeT.  St  188&.  p.  1248,  S  a  In  determining 
whether  the  books  are  text-books,  within  the 
meaning  of  the  law,  It  will  be  necessary  to 
Inquire  what  text-books  are.  Webster  de- 
fines a  "text-book"  as  "a  book  or  manual 
used  in  teaching;  a  book  for  students,  con- 
taining the  principles  of  a  science  or  any 
branch  of  learning."  Stormonth's  Pronoun- 
cing Dictionary  defines  a  "text-book"  to  be  "a 
book  to  be  used  as  a  standard  book  for  a 
particular  branch  of  study,  for  the  use  of 
students.*'  The  books  here  in  question  come 
within  the  definition  given  by  Webster.  They 
are  books  used  in  teaching  penmanship. 
Text-books  must  be  considered  with  reference 
to  the  particular  branch  of  study  for  which 
they  are  designed.  Bnles  for  Instruction  in 
penmanship  are  necessarily  simple.  The 
books  described  In  the  petition  as  "twelve 
graded  writing  or  copy  books,  with  printed 
forms  and  texts,  scientifically  arranged,  with 
printed  Instructions  to  the  pupil  In  each 
book,  and  with  a  manual  of  Instruction  for 
the  teachers."  must  be  regarded  as  text-books 
for  penmanship.  Text-books  for  Instruction 
in  arithmetic,  or  Greek  or  Latin,  are  books  of 
a  very  different  character,  but  still  are  text- 
books applicable  to  the  particular  branch  of 
study  for  which  the  author  designed  them. 
These  books,  being  for  the  teaching  of  pen- 
manship, meet.  In  our  Judgment,  the  require- 
ments of  a  text-book.  We  are  of  opinion  that 
a  peremptory  mandamus  should  Issue,  aa 
prayed  for  In  the  petition  of  the  relator,  and 
■  it  Is  therefore  ordered.   Mandamus  awarded. 


(m  III.  S70) 

WALKBB  T.  village:  OF  MORGAN 
PARK. 

(Supreme  Court  of  IlUnois.  Oct  24,  1886.) 

IfDHIOIPAL  COBFORATIOHa— BlDaWALKB— COKSTROO- 
TION — NeOBSDITT. 

Under  Sidewalk  Act  April  15, 1875  (Hurd's 
Rev.  St  1897,  p.  309),  authorizing  a  village  to 
construct  sidewalks,  that  an  ordinance  requires 
the  construction  of  a  sidewalk  in  a  thinly-set- 
tled part  of  a  small  villaRe,  where  there  la  no 
great  necessity  for  it,  does  not  show  that  the 
ordinance  is  bo  unreasonable,  unjust,  and  op- 
pressive as  to  justify  interference  by  a  court 
of  equity. 

Appeal  from  superior  court  Cook  county; 
Henry  T.  Freeman,  Judg& 


BUI  by  George  G.  Walker,  trustee,  against 
the  village  of  Morgan  Park,  to  enjoin  defend- 
ant from  constructing  a  sidewalk  along  com- 
plainant's property.  From  a  decree  for  de- 
fendant, complainant  appeals,  Afi3rmed. 

On  the  20th  day  of  July,  1897.  the  presi- 
dent and  board  of  trustees  of  the  village  of 
Morgan  Park  passed  an  ordinance  for  the 
construction  of  sidewalks  In  certain  streets  of 
the  village.  The  ordinance  was  passed  under 
and  In  pursuance  of  the  sidewalk  act  of  April 
16,  1876  (Hurd's  Rev.  St.  1897,  p.  309),  and  In 
strict  conformity  to  that  statute.  The  village 
of  Morgan  Park,  as  appears,  contains  about 
2,0{X)  inhabitants,  and  is  located  some  12  miles 
out  from  the  city  of  Giiicago.  Upon  the  pas* 
sage  of  the  ordinance,  appellant  who  owned 
certain  lots  fronting  on  certain  streets  along 
which  the  sidewalk  was  ordered  constructed, 
filed  this  bill  to  enjoin  the  village  and  Its  of- 
ficers from  proceeding,  under  the  ordinance, 
in  the  construction  of  sidewalk  along  or  np- 
on  bis  property.  The  defendants  to  the  bill 
appeared,  and  filed  a  demurrer,  which,  upon 
the  ai^ument  was  sustained,  and  the  bill 
dismissed.  To  reverse  the  Judgment  the  com- 
plainant haa  prosecuted  this  appeal. 

Dupee,  Judah,  Wlllard  &  Wolf,  for  appel- 
lant. George  W.  Northrop,  Jr.,  Village  Atty., 
(Newman,  Northrup  &  liovlnson,  of  counsel), 
for  appellee. 

CRAIG,  J.  (after  stating  the  facts).  It  Is  al- 
leged In  the  bill  that  among  the  sidewalks  re- 
quired by  the  ordinance  are  one  on  the  east 
side  of  Proapect  avenue,  from  the  south  line 
of  Raymond  street  to  the  north  line  of  119th 
street,  and  one  on  the  north  side  of  119th 
street,  from  the  east  line  of  the  right  of  way 
of  the  dummy  line  of  the  Chicago,  Rock  Is- 
land &  Pacific  Railroad  Company  to  the  east 
line  of  Western  avenue;  that  the  sidewalk  on 
Prospect  avenue  will  run  in  a  northerly  and 
southerly  direction,  and  be  upwards  of  2,475 
feet  In  length,  and  that  complainant  owns  va- 
rious lots  on  the  line  of  the  proposed  side- 
walk, having  an  aggregate  frontage  thereon  of 
upwards  of  1,950  feet  being  by  far  the  great- 
er part  of  the  frontage;  that  the  sidewalk  on 
119th  street  will  run  In  an  east  and  west  di- 
rection, connecting,  some  distance  east  of  its 
center,  with  the  Prospect  avenue  sidewalk,  and 
will  be  upwards  of  1,850  feet  hi  length,  and 
that  complainant  owns  various  lots  on  the  line 
of  that  proposed  sidewalk,  having  an  aggre- 
gate frontage  thereon  of  upwards  of  1,150 
feet,  being  all  the  frontage  thereon  from  Pros- 
pect avenue  to  Western  avenue;  that  If  the 
proposed  sidewalks,  so  far  as  contiguous  to 
complainant's  lota,  be  constructed  by  com- 
plainant such  conatruction  will  cost  complain- 
ant not  less  than  22  cents  per  foot  or  for  tiie 
Prospect  avenue  sidewalk  not  less  than  $429, 
and  for  the  sidewalk  on  119th  street  not  less 
than  $253,— making  a  total  of  $682;  that  If 
said  sidewalks,  so  far  aa  contiguous  to  com- 
plainant's lots,  be  constructed  by  the  village, 
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the  expense  thereof,  as  complainant  1b  In- 
formed and  believes,  wilt  be  not  less  than  38 
ceDts  per  foot,  or  for  the  part  on  Prospect 
avenue  $741,  and  for  the  part  on  119th  street 
fl37,— making  a  total  of  $1,178,  which  amount 
will  be  assessed  by  the  village  against  com- 
plainant's lots.  It  la  then  alleged  that  there 
are  no  Improvements  of  any  character  on  any 
of  the  property  owned  by  the  complainant; 
that  there  are  a  few  scattering  houses  Just 
east  of  the  dummy  iine  of  the  Chicago,  Rock  - 
Island  &  Pacific  Railroad  Company  and  Just 
north  of  119th  street;  that  the  people  living 
in  these  houses,  as  complainant  understands, 
are  all,  or  nearly  all.  laborers,  some  of  whom 
work  In  the  said  village,  some  in  West  Pull- 
roan,  which  lies  southeast  of  said  Morgan 
Park, and  some, perhaps, In  thecltyof  Chicago; 
that  said  dummy  line  Is  a  branch  railroad  run- 
ning in  a  northerly  and  southerly  direction 
Jilst  east  of  Washington  avenue,  and  that 
there  are  stations  on  said  dummy  line  at  119th 
and  llfith  streets;  that  the  line  of  the  North- 
em  Pacific  Railroad  Company  runs  north  and 
south  about  a  block  west  of  Western  avenue, 
and  that  there  Is  a  regular  station  on  said  tine 
at  116th  street;  that  trains  also  stop  on  said 
line,  as  complainant  is  informed,  at  a  point  in 
Blue  Island  about  a  half  a  block  or  a  block 
south  of  119th  street,  and  that  complainant 
understands  that  it  Is  for  the  purpose  of  en- 
abling the  few  persona  living  near  the  comer 
of  yincennes  avenue  and  119th  street,  who 
may  occasionally  desire  to  catch  said  North- 
ern Pacific  trains  at  this  last-mentioned  stop- 
ping place,  that  said  sidewalk  on  119th  street 
has  been  ordered,  the  fare  into  the  city  of 
Chicago  on  said  Northern  Pacific  line  being 
5  cents  and  on  said  Rock  Island  dummy  line 
15  cents;  that  there  is  no  other  use  to  which 
said  sidewalk  on  119th  street  could  be  put, 
and  that  there  is  practically  no  use  whatever 
to  which  the  proposed  sidewalk  on  Prospect 
avenue  could  in  any  near  future  be  put;  that 
tiiere  Is  already  existing  a  connected  line  of 
sidewalks  on  said  VIncennes  avenue,  Ray- 
mond street,  and  I^othair  and  Medora  ave- 
naea.  leading  to  said  stations  on  said  dummy 
line  at  119th  and  llSth  streets,  and  that  of 
said  Northern  Pacific  line  at  llStta  street 

From  tiie  allegations  of  the  bill  it  Is  ap- 
parent that  the  real  gronud  relied  upon  to  de- 
feat the  ordinance  providing  for  the  construc- 
tion of  the  Bldewmlk  Is  that  the  locality  where 
the  sidewalk  Is  ordered  constructed  is  so 
thinly  setQed  that  there  Is  no  necessity  what- 
evffl  for  the  construction  of  a  ridewalk,— that 
no  aldevalk  was  needed  where  It  was  order- 
ed to  be  laid.  What  the  public  necessities 
were  was  a  qnatlon  solely  for  the  determina- 
tion of  the  president  and  board  of  trustees 
of  the  Tillage  of  Morgan  Park,  and  when  the 
incorporation  clothed  with  power  has  acted 
in  strict  conformity  to  the  statute  conferring 
the  power,  as  was  the  case  here,  Its  decision 
mo8t.be  held  final  and  condoslve,  nnless  It  is 
apparent  that  the  action  of  the  municipality 
la  unreasonable,  unjust,  and  oppressive,  as 


held  in  Hawes  v.  City  of  Clilcago.  168  III. 
653,  42  N.  E.  373.  It  may  be  that  there  was 
no  pressing  demand  for  the  sidewalk  In  ques- 
tion, and  that  It  would,  In  the  end,  have  been 
better  had  Its  construction  been  postponed 
until  the  population  of  the  village  had  ia- 
creased;  but  that  was  a  matter  for  the  board 
of  trastees  to  settle  for  themselves;  and 
when  they  provide  for  improvements  not 
needed  or  demanded  by  the  majority  of  the 
people  of  the  municipality  the  remedy  is  an 
appeal  to  the  ballot  box,  and  the  election  of 
men  who  will  heed  the  wants  and  necessi- 
ties of  a  majority  of  the  people. 

There  Is  no  similarity  between  this  case 
and  the  Hawes  Case.  There  the  appellant, 
Hawes,  had  constmcted'a  plank  sidewalk  1,- 
2S6  feet  long  In  front  of  his  property,  in 
conformity  to  an  ordinance  of  the  city.  Five 
months  after  the  walk  had  been  put  down, 
and  when  It  was  in  good  condition,  and  safe 
and  sufficient  for  public  use,  the  city  council 
passed  another  ordinance,  which  ordered  the 
plank  walk  to  be  torn  up,  and  a  cement  walk 
to  be  constructed,  at  a  cost  to  Hawes  of 
$1,915.  This  was  soch  a  glaring  fraud  and 
imposition  upon  the  property  owner  that  the 
court  held  the  ordinance  unreasonable,  un- 
just, and  oppressive;  but  it  was  there  said 
(page  659,  158  111.,  and  page  376,  42  N.  E.): 
"The  rule  Is  that  It  requires  a  clear  and 
strong  case  to  Justify  a  court  In  annulling  the 
action  of  a  municipal  corporation  acting  with- 
in the  apparent  scope  of  Its  authority."  No 
such  case  was  made  by  the  bill  here.  No  side- 
walk tiad  ever  been  laid  over  complainant's 
property,  and,  while  we  do  not  think  a  great 
necessity  existed  for  the  Improvement,  stlU 
we  do  not  regard  the  action  of  the  village  so 
unreasonable,  unjust,  and  oppressive  as  to 
call  upon  a  court  of  equity  to  interfere.  The 
sidewalk  act  of  1875  expressly  authorized  the 
village  to  provide  for  the  constmctlon  of  side- 
walks by  ordinance,  as  was  done  in  this  case. 
The  validity  of  tliat  act  was  before  this  court 
in  White  V.  People,  9i  111.  604,  and  the  act 
was  held  valid.  The  rulUig  in  that  case  has 
been  followed  In  a  number  of  cases  since  that 
decision.  The  village  of  Morgan  Park,  there- 
fore, having  passed  an  ordinance  for  the  con- 
stmctlon of  a  sidewalk  as  It  was  authorized 
to  do  under  a  valid  act  of  the  legislature,  and 
the  ordinance  not  being  imreasonable,  nn- 
Juat,  and  oppressive.  It  most  be  sustained. 
The  decree  of  the  superior  court  will  be  af- 
firmed. Decree  affirmed. 


UTS  III.  S22) 
METROPOLITAN  LIFE  INS.  CO.  t. 
MITCHELL. 
(Supreme  Court  of  Illinoia.   Oct  24,  1808.) 
Ltfs  Insohance— Aotiox  ok  Foi.iOT'-EriDaKoa, 
1.  Where  the  medical  examiner  of  an  iasor- 
ance  company  testified  that  deceased  waa  ex- 
amined, and  identified  bia  signature  to  a  writ- 
ten statement  made  by  witness  as  examiner, 
error  In  permitting  him  to  be  asked  on  cross- 
examination  if  the  signature  to  the  medical 
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Kport  on  the  back  of  the  examination  waa 
fala.  and  If  that  report  stated  the  reanlt  of  hii 
examination,  and  in  permitting  the  entice  pa- 
per relating  to  the  lame  •abject-matter  to  go 

in,  was  harmless. 

2.  Where  proofs  of  death  were  made  in  the 
manner  and  to  the  extent  required  bj  the  pol- 
ler, it  is  not  error,  io  an  actum  on  the  policr. 
to  exclude  evidence  that  the  company  called 
for  additional  proof. 

3.  Where  an  insurance  company  r^ected  a 
claim  without  mention  of  alleged  failure  to 
furnish  additional  proofa  called  for,  It  la  not 
error  to  exclude  evidence  on  the  trial  that  the 
proofs  were  called  for. 

4.  Assured,  having  stated  that  he  had  no 
consumption  or  bronchltla,  and  had  not  con- 
sulted a  physician,  died  of  consumption  in  one 
year  after  iasuance  of  the  policy.  A  physician 
treating  him  two  months  before  his  death  eave 
his  opinion  that  the  disease  had  existed  eight* 
een  months.  A  physician  of  la^  experience 
testified  that  one  may  contract  consumption 
and  die  of  it  In. six  weeks.  The  certificate  of 
the  company's  examining  physician  showed  as- 
•ored  had  no  derangement  of  function  of  the 
reepiratory  system.  Tliere  was  eTidence  of  the 
good  faith  aud  truthfulness  of  the  representa- 
tions In  the  application.  Bdd,  that  a  fndgment 
against  the  company  was  snstolned  by  the 
proof. 

Error  to  appellate  court,  Second  district. 

Action  by  Annie  Mitchell  against  the  Met- 
ropolitan Life  Insurance  Company.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

wmiam  JX  FnUerton,  for  plaintiff  in  er- 
cor.  Hasfema&  Panneck  and  Vincent  J.  Dun- 
can, for  defendant  In  error. 

PHILLIPS,  J.  Jtidgment  was  recorered 
by  defendant  In  error  on  a  life  Insurance 
policy,  which  Judgment  was  affirmed  by  the 
appellate  court.  The  errors  assigned  here, 
and  relied  upon  to  secure  a  reversal,  consist 
altogether  of  the  mllngs  of  the  court  In  the 
admission  and  rejection  of  evidence.  Dr. 
Sprague  was  the  medical  examiner  of  the 
company.  He  testified  for  it  that  the  de- 
ceased, Prank  Mitchell,  was  examined,  and 
identified  his  signature  to  a  written  state- 
ment made  by  htm  aa  such  examiner.  On 
cross-examination  he  was  asked,  in  substance, 
If  he  made  the  examination,  if  the  signature 
to  the  medical  report  on  the  back  of  such 
examination  was  bis,  and  if  that  report 
stated  the  result  of  his  examination.  The 
report  being  a  part  of  tbe  same  paper  which' 
the  company  oCFered  In  evidence,  there  waa 
no  serious  error  committed  in  identifying 
such  signature  by  the  witness  while  on  the 
stand,  and  in  permitting  the  entire  paper  re- 
lating to  the  same  subject-matter  to  go  In 
evidence  at  the  same  time. 

There  was  no  error  committed  in  refusing 
to  admit  evidence  that  the  company  called 
for  additional  certificates  of  physicians  after 
the  proof  of  loss  made  out  by  the  company's 
agents  (and,  according  to  their  requirements, 
on  the  company's  blanks)  had  been  sent  In. 
The  policy  required  the  proofs  of  death  to  be 
made  in  the  manner,  to  the  extent,  and  upon 
the  blanlu  required  by  condition  No.  a  Con- 


dition 9  provides  anch  proof  shall  be  made 
upon  blanks  furnished  by  the  company,  and 
tbe  proofs  shall  contain  answers  to  each  and 
every  question  propounded  in  said  blanks  to 
tbe  claimant,  physfctan,  and  other  persons  to 
whom  such  questions  squall  be  propouoded- 
Tbls  was  complied  with.  But,  aside  from 
this  view,  the  company,  by  Its  letter  of  June 
21,  1885,  unequivocally  rejected  tbe  claim, 
and  made  no  mention  of  the  alleged  failure 
to  furnish  such  additional  certificate. 

The  assured  took  out  the  policy  March  18, 
1894.  and  died  of  consumption  March  81, 
18%.  The  defense  Interposed  was  that  to 
secure  the  insurance  be  had  made  false 
statements  as  to  his  *  former  condition.— es- 
pecially as  to  not  having  consumption  or 
bronchltlB  and  as  to  not  having  consulted  a 
physician.  The. company  offered  evidence  to 
show  by  a  physldon  who  itreated  deceased 
January  8,  1895,— a  llttie  over  two  months 
before  his  death,— that  he  had  consumption, 
and  that  the  disease,  in  his  opinion,  bad  ex- 
isted for  at  least  eighteen  months.  On  the 
other  hand,  a  physician  of  large  experience 
testified  that  a  person  may  contract  the  dis- 
ease of  constunptlon  and  die  of  It  In  six 
weeks.  It  is  a  matter  of  common  knowledge 
there  are  at  least  two  kinds  of  such  disease. 
If  afflicted  with  one  khid,  the  patient  often 
lingers,  while  with  the  other  he  soon  passes 
away.  The  latter,  In  popular  phrase;  Is  call- 
ed quick  or  galloping  consumption.  In  ad- 
dition to  this  evidence,  the  company's  exam- 
ining physician's  certificate  showed  that,  at 
the  time  of  the  application  for  the  insurance, 
deceased  bad  no  "derangement  of  function 
of  the  respiratory  system."  There  waa  other 
evidence  of  a  similar  nature,  in  view  of  the 
nature  and  character  of  the  evidence  offered 
in  support  of  the  good  faith  and  truthfulness 
of  the  representations  In  the  application,  as 
well  as  in  view  of  the  i;ommon  knowledge 
that  the  disease  sometimes  runs  Its  course 
rapidly,  the  Judgment  Is  believed  to  be  fnlly 
sustained. 

Error  Is  assigned  In  tbe  refusal  of  tbe  court 
to  admit  tbe  records  of  medical  Institutions, 
and  entries  In  a  book  of  a  physician,  made 
about  or  before  the  time  of  the  application 
for  Insurance,  of  an  examination  of  one 
Frank  Mitchell,  and  a  statement  in  such  en- 
tries tiiat  be  was  suffering  from  lung  trouble, 
etc.  It  Is  conceded  that,  before  such  rec- 
ords or  entries  would  be  proper  in  any  event, 
there  mnst  be  proof  of  Identity  of  such  per- 
son as  the  Insured.  This  proof  seems  not  to 
have  been  deemed  sufficient  by  the  lovr&e 
court,  and  the  appellate  court  states  as  a 
fact  "there  is  no  pretense  of  such  Identifica- 
tion." A  careful  examination  of  tbe  record 
seems  to  show  there  Is  some  evidence  tend- 
ing to  prove  identic,  but  we  do  not  feel  call- 
ed upon  to  hold  on  tills  question  of  fact, 
especially  in  view  of  the  other  facts  in  this 
case  and  the  holding  of  the  other  courts, 
that  such  proof  was  sufficient  to  require  the 
admission  of  such  records  and  entries,  eves 
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It  idearly  competent  There  beUig  no  watt" 
Btantlal  error  In  tbe  record,  the  Judgment  is 
affirmed.  Judgment  afinned. 


(174  ni.  818} 

WESSELS  et  al.  t.  COLBBANK. 
(Supreme  Court  of  llUaoIs.   Oct  24,  189S.) 

EASIHBMTS— DRA  IKS— RkPAI  R— APPBAL— JVBISDtO- 

TIOM. 

1.  A  UcenBe  acquired  under  Laws  1889,  p. 
US,  S  4,  making  a  license  .to  construct  a  drain 
upon  the  lands  of  another  irrevocable  it  not 
revoked  within  one  year,  vesta  in  the  licensee 
a  peipetual  easement . 

2.  A  proceeding  in  error  Involving  the  right 
of  one  owning  an  easement  in  a  drain  on  the 
lands  of  anouer  to  go  upon  the  land  to  repair 
the  drain,  involves  a  freehold  estate,  and  is 
within  the  jniisdiction  of  the  supreme  court 

3.  Tbe  owner  of  an  easement  in  a  imln.  on 
the  land  of  anotim  may  go  upon  the  land  to  re- 
pair the  drain.  * 

4.  The  "Farm  Drainage  Act"  (Laws  1886, 
p.  77),  providing  for  the  formation  of  districts 
to  maintain  dralAs,  and  for  the.^nrartionment 
of  the  expense,  did  not  destroy  toe  common-, 
law  right  of  one  owning  an  easement  in  a  drain 
on  another's  land  to  go  upon  the  land  to  repair 
the  drain. 

Error  to  circnit  court,  Iroquois  county;  Jolm 

Small,  Judge. 

Action  by  L.  S.  ColebanlE  against  Gerd  Wes- 
■elB.  A.  J.  Vllet,  Louis  Lubben,  Henry  Bohl- 
man,  and  Christ  Tobacb.  There  was  a  Judg- 
ment tor  plaintiflC  trom  which  defendants 
Inlng  error.  Beversed. 

This  was  an  action  ot  trespan  qnare  <dau- 
Bum  fregit,  brought  by  defendant  lo  error,  L. 
&  Oolebank,  against  the  plaintlfts  in  error,  Cor 
teeaktng  aiid  entainc  blB  cloae,  and  with 
ahoTelB,  spades,  etc.,  cleaning  out  and  deep- 
ening a  ditch  across  the  same,  piling  t^  the 
earth  and  sediment  in  monnds  and  ridges,  and 
damaging  bis  grass  and  crops.  To  this  i^aln- 
tiffs  in  error  filed  their  plea  of  not  gnjltr.  and 
also  a  qieclal  plea,  in  which  they  admitted.the 
acts  compla^ed  ot,  and  attempted  to  Justify 
under  a  claim  ot  right  Defendant  in  error 
demurred  to  the  plea,  tbe  court  sustained  tbe 
demurrer,  and  the  plalntUTs  In  enror  dected  to 
stand  by  their  plea.  A  trial  was  then  had  be- 
fore the  court  without  a  Jury,  and  plalntUto 
in  error  admitted  tbe  doing  ot  the  acts  chained. 
TbB  court  rendered  Judgment  la  tavor  ot  de- 
fendant In  error  for  one  cent  and  crats,  to 
which  Judgment  plalntiflte  is  error  excepted, 
and  bare  sued  out  this  writ  of  uxor  tnnn  this 
court  Defendant  In  error  has  entered  a  mo- 
tion In  this  court  to  dismiss  the  writ  of  error, 
aUegtng  that  no  freehold  Is  Involved  in  this 
controversy, 

A  Bpedal  plea  averred  that  a  number  of 
landowners  adjoining  the  close  now  the  pn^ 
flrty  of  detradant  In  enor,  and  whose  lands 
naturally  had  surface  drainage  over  said  close, 
in  the  year  16S7  did,  by  mutual  llcmse,  con- 
sent and  ^[reement,  construct  a  continuous 
open  drain  from  the  highway  on  the  south 
of  section  22  over  and  across  the  west  luif 
ot  said  section  to  the  road  ditch  on  the  north 
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oi  the  section,  said  opra  dram  rmmlng  across 
the  aforesaid  dose,  which  wss  then  tbe  prop- 
erty of  Cteorge  Egley,  who  Joined  in  0ie  con- 
struction and  maintenance  of  tbe  drain  fi>r  the 
beneUt  of  bis  own  land;  that  said  drain  has, 
from  the  time  It  was  constructed,  been  main- 
tained, deaned  out,  and  r^alred  by  the  town 
authorities  and  tbe  owners  ot  tbe  lan^  affect- 
ed, ttom.tlme  to  time,  and  that  said  acts  ot 
maintenance,  cleaning  out,  and  repairing  wwe 
at  all  ^es  done  wltb  tbe  license  and  consent 
of  the  owner,  for  the  time  bdiii^  of  this  dose; 
that  ndtber  B^ey  oat  any  ot  Us  grantees 
6VW  did.  In  any  manner,  prior  to  July  2,  ]8M>. 
revoke  the  parol  license  so  given  in  1887  to 
construct  the  said  open  drain  across  this 
dose]  that  thereby  the  drain  became,  and 
was,  prior  to  July  3,  1890,  and  has  remained 
from  tbence  to  this  time,  according  to  the 
statute  a  eontinaous  open  drain  tor  the  mu- 
tual benefit  of  all  ttie  lands  aitected;  that  In 
1807  this  drain  vras  In  need  of  repair,  and  re- 
quired BpadbDg  out  ot  the  earth  and  sediment 
that  bad  collected  in  tbe  same,  and  that  cer- 
tain of  tbe  defendants  who  were  vanptatr 
holders  interested  tn  the  'maintenance  of  tiie 
drain— one  <tf  them  being  a  highway  commis*. 
sloner^-bad  directed  tbe  other  detendanta  to 
dean  out  the  drain,  which  was  done  without  do- 
ing any  unnecessary  damage  to  plaJntUfs  dose. 
The  grounds  of  demurrer  were  that  it  did  not 
appear  from  the  plea  that  tbe  defendant  land- 
owners, by  any  legal  or  sufficient  conveyance 
or  by  any  ancient  right  ever  acquired  or  had 
any  i>ermanent  or  good  tlg^t  or  authority  to 
keep  up  or  repair  said  drain,  or  to  enter  upon 
said  close  for  that  or  for  any  other  purpose. 

Kay  &  Say,  tor  .plaintiffs  in  error.  A. 
Goodyear,  tor  defendant  in  error. 

OABTBR,  J.  (after  stating  the  facts).  The 
motion  to  dismiss  the  writ  of  error  on  the 
ground  that  no  freehold  is  Involved  In  tt}» 
case  has  been  reserved  to  the  hearing,  and 
will  be  disposed  of  first  The  rule,  as  fre- 
qoently  announced  by  this  court  is  that.a. 
freehoU  Is  Involved  In  cases  only  where  d- 
tber  the  necessary  resdt  ot  the  Judgment  is- 
that  one  party  gains  'Snd  the  other  loses  & 
freehold  estate,  or  where  tbe  title  to  a  free- 
hold Is  so  pnt  in  issue  }yy  the  pleadings  that 
a  dedtion  of  the  case  necessarily  Involves  a: 
decision  of  such  issue,  althoi^h  the  Judgmoit 
or  decree  does  not  result  In  ofm  party  gaining 
and  tbe  other  losing  the  estate.  Hibernian 
Banking  Asa'n  v.  Oommercial  Nat  Bank,  157 
IlL  578,  41  N.  B.  eiS;  Goodklnd  v.  BarUett^ 
186  DL  18,  26  S.  887,  and  cases  dted.  The 
question  Is  presented  by  the  decision  ot  tbe 
court  In  sustabiing  the  demurrer  to  the  plea. 
If  tbe  tacts  allied  in  the  ^ea,  whldi  were 
admitted  by  the  demwxer,  show  that  the 
plalntlffiB  In  error,  who  were  tbe  ownors  ot 
tbe  adjoining  lands  tloough  wbldi  tbe  ditch 
bad  been  excavated  and  maintained,  had  a 
perpetual  easement  In  the  dose  ot  detendaat 
in  error  to  have  the  drain  kept  open,  so  that 
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the  waters  flowing  Uirongb  the  same  upon 
their  lands  might  flow  miobsbncted  throngb 
the  ditch  as  It  extended  through  the  dose  of 
the  defendant  In  error,  then  a  freehold  Is  In- 
Tolred.  Chronic  t.  Pogh,  m  lU.  639,  2T  N. 
Vi  416.  Znd^ndently  <a  the  statute.  It  Is 
dear  that  the  right  enjoyed  by  plahitlffs  In 
error  was  a  mere  license,  revocable  at  the 
pleasure  of  the  otmer  of  the  dose,  and  that 
the  conveyance  oC  the  close  without  reserra- 
tlon  of  the  right  would  revoke  the.  license. 
The  statute  r^erred  to  1b  the  act  entitled  "An 
act  declaring  legal,  drains  heretofore  or  here- 
after constructed  by  mutual  license,  consNit 
or  agreement,  by  adjacent  or  adjotaflng  own- 
ers  of.  land,  and  to  Umlt  the  time  within 
which  such  license  or  agreement  heretofore 
gruited  may  be  withdrawn,"  approved  June 
4.  1889,  m  force  July  I,  1880.  Laws  1889,  p. 
116.  Section  1  makes  drahis  constrocted  by 
mutual  license,  consent,  or  agreement,  like  the 
one  here  In  controversy,  drains  tor  the  mut- 
ual beneflt  ot  all  the  lands  Interested  therein. 
Section  2  provides  bow  other  parties  may 
Join,  Section  8  pnAIblta  any  of  tbe  parties 
Interested  therein  from  fllUng  up  tbe  same,  or 
In  any  manner  Interfering  with  tbe  same  so 
as  to  obstruct  the  flow  ot  water  therein,  with- 
out tbe  consent  of  all  tbo  parties,  and  pro- 
vides that  **tbe  license,  consent,  agreement 
of  the  parties  herein  mentioned  need  not  be 
In  wrltUig,  but  shall  be  as  valid  and  binding 
ft  In  parol  as  if  In  wrltii^,  and  m^  be  in- 
ferred trom  tbe  acqniescrace  of  the  parties 
hi  the  constructlm  of  such  drain.**  Section.  4 
provides  that  the  right  to  revoke  any  parol 
license  before  granted  to  construct  such  drain 
upon,  across,  or  over  tbe  lands  of  any  party 
shall  be  exceed,  and  suit  commenced  to  en- 
force the  same,  within  one  year  from  the  time 
the  act  took  effect;  and  If  not  thus  exercised, 
and  su4t  brought  within  one  year,  ttiea  such 
party  lOiall  be  forever  barred  from  thereafter 
revoking  such  license. 

It  Is  admitted  that  plaintiffs  In  error  were 
the  owners  ot  the  dominant,  and  the  defend- 
ant In  error  of  the  servient,  heritage;  that  the 
former  and  the  grantors  of  the  latter  Jointly, 
and  Ixy  mutual  consent  and  agreement,  ex- 
cavated the  ditch  tor  the  drainage  oC  these 
lands  of  the  several  owners,  and  for  several 
years  maintained  the  ditch,  and  kept  It  open 
and  In  repair,  and  tbat  the  license  was  not 
revoked  within  the  time  fixed  by  the  statute. 
Under  these  facts,  and  by  virtue  ot  the  stat- 
ute, this  license  became  irrevocable,  and  tbe 
Question  is,  was  it  converted  Into  an  ease- 
ment? An  easement  Is  an  Incwporeal  heredlt- 
amoit,  and  consists  of  a  right  In  the  owner 
of  one  parcel  of  land,  by  reason  of  such  own- 
ership, to  use  the  land  ot  anollier  for  a  spe- 
cial purpose  not  Inconsistent  with  a  goieral 
property  in  the  owner.  2  Washb.  Beal  Prop, 
c  1,  S  3,  pL  1.  It  is  always  distinct  fnmr  the 
occupation  and  enjoyment  of  the  land  Itself. 
It  Is  a  liberty,  prWl^,  or  advantage  in  land 
distinct  from  tbe  ownership,  and  rests  upon 
grant  or  prescription.  1  Washb.  Beal  Prop^  o. 


12,  S  2,  PL  1.  Except  In  what  are  known  as 
*'common-4aw  dedications,"  parol  gifts  of  land, 
or  of  easements  thu%in,  axe  bieflectnal,  it  be- 
ing elementary  law  tbat  the  title  to  lands 
cannot  be  transmitted  Inter  vivos  except  by 
deed  or  Its  equivalent;  and  tbat  easements  or 
other  Incorporeal  hereditaments  cannot  be 
created  by  parol,  but  only  by  grant,  or  by 
prescription,  whweby  a  conduslve  presump- 
tion of  a  previous  gnmt  Is  raised.  Baib»>ad 
Co.  V.  Wbltbam,  166  IB.  514,  40  N.  B.  1014^ 
Forbes  v.  Balenselfer,  74  HI.  18S;  Tinker  v. 
Forbes,  186  UL  221,  26  N.  B.  603;  Village  of 
Dwight  V.  Hayes,  150  HL  273,  37  N.  B.  2ia 
A  license  Is  an  authority  to  do  a  particular 
act  w  series  ot  acts  nptm  another's  land  with- 
out possessing  any  estate  therein,  and  may 
be  created  by  parol,  and  Is  generally  revoca- 
ble At  the  wUl  ct  tbe  llcaiB«.  It  will  be  no- 
ticed tbat  the  statute  declares  tbat  such  a 
continuous  drain  oyer  the  lands  of  several 
owners,  constructed,  as  this  was,  \3j  mntnal 
agreement,  "sliall  be  held  to*  be  a  drain  for 
the  mutual  benefit  of  all  tbe  lands  so  Interest- 
ed tbereln,'*  and  forbids  the  filling  up  ot  such 
drain,  or  tbe  obstructlmi  ol  the  flow  of  wa- 
ter therein,  without  the  cons^t  of  all  the 
parties  In  interest  The  defendant  in  error 
had  one  year  after  the  statute  took  effect  in 
which  to  revoke  his  license  or  agreement  un- 
der which  this  ditch  was  excavated,  but,  tail- 
ing to  exercise  this  privilege,  the  statute  be- 
came applicable,  and  the  rlghte  of  the  par- 
ties fixed.  We  are  ot  the  opinion  that  by 
force  of  the  statute  the  license  has  been  con- 
verted Into  a  perpetual  easement. 

The  effect  of  tbe  statute  Is  to  make  such 
a  ditch  so  constructed  an  Incumbrance,  so  to 
speak,  upon  all  the  lands  throng  which  It 
passes.  The  right  to  it  and  Its  maintenance 
Is  an  Interest  In  the  land  Itself,  and  passra 
with  the  land  by  conveyance,  devise,  or  de- 
scent, for  tbe  statute  declares  that  it  shall  be 
beid  to  be  for  the  beneflt  <tf  aU  the  lands,  and 
the  obstmctlQn  to  the  flow  ot  water  is  pro- 
hibited, ana  it  Is,  In  effect,  made  perpetoaL 
In  Wilson  V.  Dondurant,  142  m.  616,  32 
B.  496,  it  was  held  that  Ibis  stetute  does  not 
restrict  or  abridge  the  rigbte  of  drainage  as 
they  existed  at  common  law,  but  that  Ite  sole 
purpose  Is  to  enlarge  thMe  rights.  By  the 
common  law  the  owner  ot  the  dominant  her- 
itage has  tbe  right  to  liave  the  surface  waters 
flow  from  his  land  over  Ihe  lands  below  as 
they  would  natorally  flow;  and,  as  the  stat- 
ute in  questlim  was  Intended  to  enlarge  the 
righto  of  drainage.  It  would  seem  tbat  It  was 
the  Intentkm  of  the  legislature,  from  tlie  lan- 
guage employed,  that  In  cases  where  tbe  own- 
ers ot  such  lands,  by  agreement  among  them- 
8 elves,  construct  a  channel  through  their  sev- 
eral tracts  to  cany  off  the  water,  the  right 
to  maintain  the  same,  and  to  have  tbe  water 
flow  throngb  it  unobstructed,  sbould  be  a  per- 
manoit  (me,  and  pass  with  tbe  land  as  an 
Incident  of  ownership.  In  Tot&  v.  Bonnetoy, 
128  Hi.  663, 14  N.  B.  687,  where  an  easement, 
by  prescription,  in  tbe  use  ot  a  ditch  over 
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the  land  of  another  for  the  flowing  of  water 
was  dalmed,  this  court  held  that  Ihe  ease- 
ment did  not  «zl8t  where  it  appeared  there 
had  not  been  20  years'  nser  ot  the  same  ditch; 
and  It  is  apparent  that  It  was  the  intention 
of  the  general  assembly  to  make  some  chan- 
ges In  the  law  In  respect  to  drainage.  In 
Chronic  t.  Pogh,  supra,  it  was  hdd  that  un- 
d^  sections  4  to  10  of  the  "Act  to  ^vlde 
for  drainage  for  agrtcoltural  and  sanitary  pur- 
poses," eta,  aj^proved  June  27,  ISSH,  where  a 
landovmer  had  acquired  the  right,  by  pro- 
ceeding under  the  statate,  to  put  In  a  tile 
drain  across  the  land  of  another  to  drain  his 
land  Into  a  natm'al  water  course,  he  acquired 
an  easement  In  such  land  which  was  a  free- 
hold estate.  We  are  of  the  opinion  that  a 
freehold  la  inrolred  in  the  case  at  bar  also, 
and  the  motion  to  dismiss  will  be  overruled. 

There  remains  the  further  question  whether 
the  light  to  maintain  the  dram  over  the  close 
of  defendant  In  error  hiclndes  also  the  right 
to  enter  opon  his  close  for  the  purpose  of 
repairing  or  cleaning  oat  such  drain.  Tlie 
right  to  the  use  of  the  drain  must,  in  reason, 
be  something  more  than  the  mere  right  to 
hare  the  surface  water  flow  orer  the  lower 
land.  It  is  the  right  to  have  the  water  col- 
lected In  the  drain  on  the  upper  land  flow 
through  the  drain  on  the  lower  land,  and  In- 
cludes the  right  to  have  such  drain  remain 
In  its  former  condition  and  fit  for  the  use 
Intended.  It  Is  a  well-settled  rule  that  the 
grant  ot  an  easement  Is  accompanied  by  such 
secondary  easements  as  maj  be  necessary  for 
its  enjoyment  Alexander  t.  Tolleston  Club, 
UO  m.  65;  Wlllougfaby  t.  Lawrence,  116  ID. 
11,  4  N.  B.  S66.  As  a  gmeral  proposition, 
wfaoerer  has  an  easmnent  in  or  over  another's 
land  haa  the  r^ht  to  do  all  such  things  as  are 
necessary  to  preserve  the  easement;  that  is, 
he  may  keep  It  In  repair,  and  baa  tlra  right  of 
access  to  maice  the  necessary  repairs. 
Waahb.  Easem.  c  6,  S  1.  Pl-  1;  6  Am.  &  Bug. 
Snc  Law,  140.  The  right  to  keep  in  repair 
a  way  is  fully  established,  ^e  cases  on  the 
subject  of  obstructions  erected  In  or  to  water 
courses  or  drains  are  quite  numerous,  bnt 
there  seem  to  be  few  authorities  in  regard 
to  the  right  of  entering  upon  the  land  of  the 
owner  of  the  seirlent  heritage,  and  remoTlug 
obstmctioDS  occurring  through  natural  causea 
in  an  artlflclal  channel.  In  Chapman  t.  Man- 
ufacturing Co.,  IS  Conn.  260,  It  was  held  that 
obstmctions  in  an  artificial  channel,  throi^h 
which  there  exists  the  prescriptive  right  to 
flow  the  waters  of  a  lake,  though  occasioned 
1^  natural  causes,  may  be  removed  by  the 
perscms  whose  lands  are  overflowed,  without 
there  being  any  right  on  the  part  of  the  own- 
er of  the  channel  to  object  In  Boberts  v. 
Roberta,  55  N.  Y.  276,  the  former  owner  of  a 
tract  of  land  had  drained  the  upper  part  of 
it  by  means  of  a  ditch.  Into  the  lower  part, 
and  afterwards  conveyed  the  tract  In  two 
parts  to  dlfferoit  persons.  In  an  action  by 
the  owner  of  the  upper  tract  against  the  own- 
er of  the  lower  tract  the  conrt  said:  "If  the 
51  N.B.— 41 
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ditch  got  out  of  repair  by  rea8<Hi  of-flooda  or 
washing  away  Its  banks,  or  otherwise.  It  was 
the  legal  right  of  the  plahitUt  to  repair  it,  so 
as  to  restore  It  to  its  original  condition,  and 
make  it  subserve  the  purpose  which  It  orig- 
inally elTected,  of  carrying  off  the  water  of 
the  stream.  He  was  oititled  to  have  the 
ditch  kept  up  as  It  was  when  he  purchased, 
and  to  keep  It  in  ttiat  condition,  and,  if  nec- 
essary, to  enter  upon  the  defendant's  lands  to 
make  repairs,  doing  no  unnecessary  Injury." 
In  LIford's  Case,  11  Coke,  46b,  It  Is  said: 
"The  law  glveth  power  to  him  who  ought  to 
repair  a  bridge  to  enter  into  the  land,  and  to 
him  who  hath  a  conduit  within  the  land  of 
another  to  enter  the  land  and  mend  it  when 
cause  requlreth,  as  it  was  resolved  in  9  Edw. 
IV.  pl.  SS,**  where  it  was  held  that  the  right 
to  scour  and  amend  a  trench  was  Incident 
to  a  gnmt  of  a  right  to  dig  It  in  another's  land 
for  the  purpose  of  drawing  water  through  the 
same;  and  the  same  doctrine  Is  sustained  in 
Peter  v.  Daniel,  6  G.  B.  66S.  Washb.  Easem. 
c  6;  I  If  pl.  4.  It  would  seem,  therefore,  that 
the  common  law  annexes  to  the  easement  of 
a  drain  In  another's  land  the  right  to  go  upon 
such  land,  and  clean  out  or  repair  such  drain 
without  doing  unnecessary  injury  to  the  land. 
Nor  can  we  conclude  that  the  statute  has 
taken  away  this  right  Section  76  of  the  act 
of  June  27, 1886.  known  as  the  "Farm  Drain- 
age Acf  (Laws  1885,  p.  77),  provides  that 
where  two  or  more  parties  owning  adjoining 
lands  which  require  a  system  of  combined 
drainage  have,  by  voluntary  action,  construct- 
ed ditches  which  form  a  continuous  line,  the 
sev^l  parties  shall  l>e  liable  for  their  Just 
proportion  for  such  repairs  and  Improve- 
ments as  may  be  needed  therefor,  the  amount 
to  be  determined  on  the  same  principle  as  if 
these  ditches  were  in  an  organized  district 
It  then  directs  that,  when  such  repairs  or 
Improvements  are  not  made  by  voluntary 
agreement  any  of  the  parties  may  "petition 
for  the  formation  of  a  drainage  district  to 
Include  the  lands  Interested  in  maintaining 
these  ditches."  It  also  provides  that  the 
ditches  shall  be  taken  as  a  dedication  of  the 
right  of  way,  and  the  construction  and  Join- 
ing as  the  consent  of  the  several  parties  to 
be  imited  In  a  drainage  district  The  prin- 
cipal object  of  this  section  seems  to  be  to 
provide  a  vray  to  compel  the  different  land- 
owners to  pay  their  proportion  of  the  eqwose 
of  repairs  and  improvements.  In  the  case  at 
bar  It  la  not  of  course,  claimed  by  plaintiffs 
in  error  that  they  were  authorized  to  make 
Improvements,  or  to  do  anything  more  than 
was  necessary  to  dean  out  the  ditch  and 
maintain  it  in  its  original  condition;  nor  Is 
there  any  question  of  apportlonli^  the  ex- 
pense of  cleaning  out  the  ditch.  The  section 
of  the  statute  last  mentioned  does  not  purport 
to  take  away  the  common-law  right  possessed 
by  plaintiffs  In  error  to  preserve  their  ease- 
ment, nor  Is  It  Inconsistent  with  Its  exercise. 
It  would  be  unreasonable  to  say  that  the  stat- 
ute means  that  in  such  a  case  the  landowneni 
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should  form  a  dralnaire  .district  before  they 
conid,  at  tbelr  own  expense,  remove  a  little 
earth  and  rubbish  from  a  ditch,  which,  wlth- 
oat  the  statute,  they  would  have  the  right,  at 
(»ommon  law,  to  remoTe.  In  cleaning  out  the 
ditch  they  wonld,  of  course,  be  liable  for  any 
abuse  of  their  right;  but  it  Is  not  shown  or 
claimed  In  the  case  at  bar  that  there  was  any 
unnecessary  damage  done,  or  anything  more 
than  to  clear  the  diteh  from  obstructions. 
The  plea,  was  a  good  defense,  and  the  de- 
murrer should  hare  been  oTerruled.  The 
Judgment  la  reversed,  and  the  cause  remand- 
ed. Beversed  and  remanded. 


(ITS  ni.  89) 

BOCKFOBD  wholesale;  OBQOEBT  CO. 
T,  STANDARD  GBOCEBT  * 
MISAT  CO.  et  al. 
(Supreme  Ck>urt  of  IlUnoio.   Oct  24,  1898.) 

CORPORATIOXS— IlTBOLTBNCr — pRBrBRBKOEB. 

Directors  who  guArantfed  b  debt  of  the  cor- 
poration TFhile  It  was  solvent  may  pre£er  the 
creditor  after  the  corporation  becomes  ioaol- 
veut. 

Appeal  from  appellate  court,  Second  dla- 
trlct 

Bill  by  the  Bockford  Wholesale  Grocery 
Oompany  against  the  Standard  Grocery  & 
Meat  Company  and  others.  A  decree  sus- 
taining a  demurrer  to  the  bill  and  dismissing 
It  was  affirmed  by  the  appellate  court  (74 
lU.  App.  317),  and  complainant  appeals.  Af- 
firmed. 

A.  D.  Early,  for  appellant  Work«  &  Hyer, 
tor  ajvpelloea. 

PHILLIPS.  J.  The  question  of  law  raised 
by  this  record  arises  from  this  state  of 
facts:  A  corporation,  while  solvent  and  a 
going  concern,  Ixirrowed  money  of  a  bank, 
which  Indebtedness  was  guarantied  by  the 
directors.  Thereaftw  It  became  indebted  to 
the  appellant  By  antbority  ot  the  directors 
a  judgment  note  was  afterwards  given  the 
bank  In  lieu  of  the  original  note,  on  which 
Judgment  wes  at  once  taken,  and  the  cor^ 
poratlon  property  sold.  Appellant  recover- 
ed Judgment  thereafter,  and,  on  return  of 
execution  nulla  bona,  filed  a  hill  against  said 
directors  seeking  to  hold  them  personally  lia- 
ble for  a  breach  of  trust  setting  up  the 
foregoing  facts,  and  alleging  fraud  la  giving 
aald  Judgment  note  while  said  corporation 
was  known  to  them  to  be  insolvent  for  the 
purpose  of  the  sale  of  said  property  nnder 
legal  process.  A  demurrer  thereto  was  sus- 
tained, and  a  decree  entered  dismissing  the 
bill,  which  was  affirmed  by  the  appellate 
court  on  the  authority  of  Blair  T.  Steel  Co., 
159  IlL  860.  42  N.  G.  89i5. 

The  corporation  being  Insolvent,  and  the 
Alrectors  being  gunraotors  of  said  debt  wer« 
they  at  such  time  legally  authorized  to  give 
anch  preference?  The  principle  la  firmly 
ettabliahed  that^  In  the  absence  at  atacn- 


tory  prohibition,  an  losoTvent  corporation 
can  prefer  Its  creditors  the  same  as  any  In- 
dividual, which  preference,  of  course,  la  giv- 
en by  the  action  of  the  officers  of  the  cor- 
poration. Burch  T.  West  1S4  111.  258,  SS 
N.  E.  «S8;  Gottileb  t.  Miller,  154  lU.  44,  39 
N.  E.  092.  The  law  Is,  however,  that  an  in- 
solvent corporation  cannot  prefer  a  creditor 
who  at  the  time  Is  a  director  therein.  Beach 
Miller,  130  III.  162,  22  N.  E.  4M.  Is  the 
creditor  deprived  of  the  legal  right  to  thla 
preference  by  reason  of  the  fact  that  such 
debt  of  the  corporation  Is  guarantied  by  one 
or  all  of  the  directors?  for  If  tiie  direeton, 
in  such  case,  have  no  legal  right  to  give, 
the  creditor  has  no  legal  right  to  receive, 
such  preference.  One  proposition  Is  necea- 
sarlly  the  corollary  of  the  other,  for  the  ele- 
ment of  fraud  Is  Involved  In  such  preference. 
If  Illegal.  Mere  Insolvency  does  not  dis- 
solve the  corporation,  or  ordlnatlly  abridge 
the  statutory  or  common-lav  power  of  the 
directors.  It  does,  however,  prohibit  them 
from  giving  a  creditor  dlrecbir  a  preference. 
In  such  case,  he.  as  an  Individual,  alone  re- 
ceives the  benefit  The  hiw  will  not  allow 
him.  In  such  case,  to  take  advantage  of  his 
official  position,  as  It  would  not  be  cigultable 
to  the  other  creditors.  That  equitable  prin- 
ciple should  not  apply  to  a  bona  fide  cred- 
itor where  a  debt  Is  created  and  guarantied 
by  the  director  during  solvency.  Such  guar- 
anty, at  least  at  snch  time,  does  not  render 
such  debt  fraudulent  No  law  has  been 
violated,  and  no  reason  exists  why  such  a 
debt  should  be  tainted  with  even  the  suspi- 
cion of  illegality.  His  relation  as  a  creditor 
Is  created  by  his  contract  with  the  corpora- 
tion, and  not  with  the  guarantors.  He  la 
Just  as  clearly,  by  law,  a  creditor  with  such 
guaranty  as  without  it  RIs  rights  as  such 
creditor  remain,  to  the  end,  unimpaired,  dor* 
Ing  solvency  and  tlirougb  Insolvency. 

The  relation  which  the  directors  occupy  la 
primarily  that  of  trustees  of  tbe  stocithold- 
ers.  Cook,  Stock  &  8.  |  64a  So  long  as  It 
Is  doing  business,  there  Is  no  priority  what- 
ever between  the  directors  or  other  officers 
and  Its  creditors.  It  Is  a  mere  equitable 
principle  that  director*  shall  not  prefer  them- 
selves as  creditors.  Clark,  Corp.  p.  008. 
When  the  corporation  becomes  insolvent 
then,  it  Is  said.  In  equity  the  ofilclala  be- 
come trustees  for  the  creditors;  but  the  rule 
of  law  Is  fixed  that  after  Insolvency  the  an- 
tbority to  give  a  preference.  In  the  absence 
of  statutory  prohibition.  Is  aa  complete  and 
absolute  as  that  of  an  Individual,  for,  aa  stat- 
ed In  Fogg  V.  Blair,  133  U.  S.  534,  10  Sup. 
Ct  838,  "the  doctrine  that  the  property  of 
the  corporation  ts  a  trust  fund,  only  means 
that  the  property  must  first  be  appropriated 
to  the  payment  of  the  debts  of  the  company 
before  any  portion  of  it  can  be  distributed 
to  the  stockholders,"  and  before  any  of  it 
can  be  distributed  to  the  directors,  aa  cred- 
itors, by  way  of  preference.  This  court  baa 
not  enlarged  upon  thla  rule,  In  the  way  of 
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euforclDg  such  trust  In  favor  of  credltorB,  by 
holding,  as  some  courts  have,  that  a  relative 
of  a  corporate  official  who  Is  a  creditor,  or  a 
creditor  who  has  the  guaranty  of  the  dtrect- 
tirs,  cannot  secure  such  preference.  Blair  t. 
Steel  Co.,  supra.  In  fact,  many  courts  hold 
that  where  directors  are  guarantors  or  cred- 
itors In  good  faith,  they,  aa  creditors,  are 
entitled  to  a  preference.  See  Gould  t.  Rail- 
way Co.,  52  Fed.  680,  for  a  review  of  an- 
thoritles.  The  directors  were  not  the  cred- 
itors of  the  corporation,  and  were  not  prl- 
mariiy  standing  in  that  relation  to  it.  The 
creditor  loaned  this  money  to  the  corpora- 
tion In  good  faith,  while  solvent  and  a  going 
concern,  and  the  money  so .  obtained  was 
uaed  for  its  benefit  On  no  principle  of  law 
or  reason  can  such  creditor  be  deprived  of 
its  right  to  a  preference  merely  because  the 
directors  guarantied  the  debt.  The  act  of 
obtaining  sncli  guaranty  on  the  part  of  the 
creditor,  or  of  gtring  It  on  the  part  of  the 
dlrectocB,  was  neither  Illegal  nor  improper. 
It  is  not  uncommon  for  the  directors  to  be 
compelled  to  lend  their  personal  credit,  by 
way  of  surety  or  guai'anty,  in  order  to  se- 
eme  means  to  carry  on  the  business.  If  this 
la  done  during  solvency,  for  the  benefit  of 
the  corporation,  neither  the  right  ot  such 
cEedltor  so  loaning  <m  snch  guaranty  nor  the 
power  of  the  directors  Is  hn  any  way  af- 
fected or  abridged  as  to  a  preference  of  such 
ft  debt  It  necessarily  follows  that  fraud 
could  not  be  predicated  on  the  act  of  the  di- 
rectors In  glvhig  this  Judgment  note  to  the 
bank,  which  resulted  in  a  preference  to  it  as 
a  creditor,  in  the  distribution  of  the  assets 
of  said  corporation.  The  demurrer  was 
titierefore  prop^ly  sustained,  and  it  was  not 
error  in  the  appeOate  court  to  affirm  the 
decree.  The  judgment  la  affirmed.  Jndg- 
vamt  affirmed. 

(178  III.  90) 

GL03  V.  GOODRICH. 
(Supreme  Court  of  Illinois.    Oct.  15,  1898.) 
Qoisnae  Title— Istbbsst  —  Posskssioh  —  Occu- 

P*3tCT— TEWDBBr-PLBADI  so— SU»- 

riciKTfCT— Costs. 

1.  PoBse8Rlon  of  lands  is  not  shown  In  the 
owner  by  proof  of  their  occupancy  by  a  mere 
sQUBtter  without  color  of  right  of  possession. 

2.  Lands  occupied  by  a  squatter  without 
color  of  right  of  possession  are  not  vacant, 
within  the  rule  that  one  out  of  possession  can- 
not sue  to  4ulet  title  unless  the  lands  are 
vacant 

8.  In  equity,  an  otter  to  pay  any  amount 
found  due  suffldently  pleads  a  t«ider. 

4.  A  tender  of  the  amount  due  on  a  tax  cer- 
tificate, with  iDtereet  and  costs,  and  requiring 
the  holder  to  convey  his  title,  is  insufflcient, 
since  only  conditions  enjoined  by  law  or  aris- 
ing oat  of  a  contract  or  trust  relation  between 
the  rarties  can  be  attached  to  a  tender. 

5.  Where  a  tender  of  the  amount  due  on  a 
tax  cerUR'ate  1b  coupled  with  an  invalid  con- 
dition, ';o«ts  cannot  be  adjudged  against  the 
holder  in  an  action  for  its  cancellation. 

6.  Tendering  a  greater  sum  than  is  actually 
due  does  not  require  a  decree  for  more  than 
the  true  amount  where  the  plea  of  tender  la  an 
offer  to  pay  the  amount  found  due. 


7.  A  person  who  sold  premises  and  delivered 
possession  to  his  grantee  cannot  maintain  a 
suit  to  remove  a  cloud  thereon,  even  where  he 
conveyed  by  warranty. 

Appeal  from  Cook  county  coart;  M.  F,  Tu- 

ley.  Judge. 

Bill  by  JuUa  A.  Goodrich  against  Jacob 
Glos.  From  a  decree  for  complainant  for  a 
portion  of  the  relief  demanded,  defendant  ap- 
peals, and  complainant  assigns  as  cross  error 
the  dismlaBal  of  her  bOI  In  part  Bereraed. 

Enoch  J.  Price,  t<x  appellant   James  M. 

Clearer,  for  appellee. 

PHILLIPS.  J.  Appellee  filed  a  bill  In  cban. 
eery  to  set  aside  appellant's  tax  deed  to  the 
east  one-hundredth  part  ot  lots  20  to  32,  inclu- 
sive, and  42  to  45,  Inclusive,  of  block  1.  in 
IJngle  &  Darlow'8 .  subdivision  of  blocks  11 
and  12,  In  Hunter's  subdivision  of  the  N.  W. 

of  section  31.  township  38  N.,  range  18  B. 
of  the  third  P.  M..  In  Oook  county.  She  ah 
leged  that  she  was  the  owner  and  In  posses- 
Blon  of  lots  20  to  S2.  inclusive,  and  that  she 
was  formerly  the  owner  of  lots  40,  47,  and  48; 
but  prior  to  the  filling  of  the  blU  conveyed 
them  to  the  Baltimore  *  Ohio  Connecting 
Railroad  ComiMuiy  by  waxraaty  deed,  and 
averred  said  company  was  In  possession,  and 
refused  to  complete  payment  for  the  said 
three  lots  until  Glos'  tax  title  was  set  aside. 
Appellant  appeared  and  answered,  denying 
the  possession  of  the  said  property  being  la 
appellee,  and  set  np  his  tax  deed.  On  hearing, 
the  court  granted  the  prayer  of  the  bOl,  and 
set  aside  the  tax  deed  aa  to  the  lota  named, 
except  lots  46.  47,  and  48,  and  awarded  coats 
to  the  complainant  A^ellant  brls^  the  rec- 
ord to  this  court,  allying  aa  error  there  was 
no  sufficient  eTldence  of  poaseaalon  of  the 
land  in  question,  and  that  tlwre  was  no  valid 
tender  of  tbe  ^oper  amount  Triitcb  aM)eUant 
was  entitled  to  on  bla  tax  deed  being  set 
aside.  Appellee  assigned  a  cross  error  In  dis- 
missing her  bm  aa  to  lots  46,  47,  and  48. 

The  all^ation  of  tbe  tdll  H  that  the  com- 
plainant la  the  owner  In  fee  rixnple  and  In 
possession  of  certain  lots,  naming  them.  A 
bill  to  remoTe  dond  from  tlUe  moat  all^ 
that  the  complainant  Is  In  posseealon.  or  that 
the  pnqier^  la  vacant  Wetherell  t.  Sbwle, 
128  IlL  666;  14  N.  B.  676;  Gage  T.  Abbott 
98  OL  866.  Tbla  allegation  la  material,  and 
the  proof  mnat  abow  that  the  real  eatate  la 
vacant  and  nnoccnpled,  or  In  tbe  possesdon 
of  the  comidalnant,  except  where  it  la  aongbt 
to  set  aalde  a  deed  for  traod.  PhUUpi  t.  Eea- 
terson,  IM  lU.  672,  89  N.  B.  090;  GIob  t. 
Randolph,  188  UL  197,  24  N.  B.  428;  John- 
son  T.  Hnling,  127  m.  14^  18  M.  B.  786;  Hai^ 
din  T.  Jones,  86  BL  818.  The  eTldence  ahows 
thia  land,  anterior  to  the  time  It  came  to  the 
compXalnaut,  was  being  plowed  by  one  who 
was  a  mere  squatter,  and  between  whom  and 
the  complainant  there  was  no  relation  of  land- 
lord and  tenant,  neither  had  there  heea  with 
any  one  In  privity  with  her  titlOi  According 
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to  tala  testimony,  this  squatter  was  then  In 
possession  thereof.  Complainant's  agent  nev- 
er gave  him  any  authority  to  enter  Into  pos- 
session of  the  property,  and  did  not  know 
be  was  in  possession.  This  is  the  only  evi- 
dence that  refers  to  the  property,  and  It  shows 
a  possession  in  the  squatter  without  his  being 
a  tenant  of  complainant,  or  privy  to  her  title. 
The  averment  of  the  bill  as  to  compiainant'a 
possession  was  not  sustained  by  this  proof, 
nor  did  it  show  the  land  was  unoccupied. 

Appellant  insists  that  on  a  bill  to  set  aside 
a  tax  deed  he  is  entitled  to  receive  all  money 
paid  by  him  at  the  tax  sale,  subsequent  taxes 
paid,  with  interest  at  6  per  cent,  and  his  costa 
In  the  proceeding,  as  a  condition  precedent  to 
relief,  unless  a  valid  tender  of  the  amount 
was  made  before  bill  filed,  and  kept  good  by 
payment  of  the  money  tendered  Into  court. 
A  court  of  equity  is  not  bound  by  any  rule 
requiring  the  complainant  to  bring  money  Into 
court  In  a  case  in  which  he  may,  by  a  decree, 
be  required  to  pay  money,  before  a  decree 
will  be  entered  by  the  court.  The  money  may 
be  ordered  into  court  at  any  time  when  the 
rights  of  the  defendant  require  It,  and  the 
failure  to  produce  it  in  court  at  the  time  of 
filing  the  bill,  and  constantly  having  It  there, 
cannot  be  permitted  to  defeat  the  ends  of  jus- 
tice, and  prevent  the  rendition  of  a  decree. 
Webster  v.  French,  11  Dl.  254;  Anderson  v. 
White,  27  ni.  57;  Board  of  Bup'rs  v.  Henne- 
berry,  41  UL  179;  Dwen  v.  Blake,  44  lU,  135. 
A  bill,  under  the  practice  in  chancery,  may  be 
sufficient  by  offering  to  bring  the  money  into 
court,  and  abide  by  the  order  of  the  court  as 
to  its  payment.  As  a  basis  of  equitable  re- 
lief, an  actual  tender,  and  the  bringing  of 
money  into  court,  and  depositing  the  same 
subject  to  the  order  of  the  court,  or  an  aver- 
ment made  In  the  bill  of  a  readiness  and  will- 
ingness to  bring  the  money  into  court  and  pay 
the  same  on  the  order  of  the  court,  must  be 
shown  to  authorize  relief  such  as  is  asked  in 
this  bill.  Gage  v.  Amdt,  121  lU.  491,  13  N.  E. 
138.  The  appellee  In  this  case  offers  to  pay 
any  amount  found  due,  and  this  is  sufiident 
as  an  averment  of  tender  in  that  regard. 

Before  one  holding  a  tax  deed  can  have  a 
decree  against  him  for  costs,  he  must  be 
placed  in  the  position  of  having  refused  to 
do  equity.  The  evidence  shows  that  the  at- 
torney for  the  complainant  called  upon  Jacob 
OIoB,  and  offered  to  pay  him  the  amount  of 
money  paid  by  him  for  tax  certificates,  to- 
gether with  costs  and  Interest  thereon,  and 
demanded  a  quitclaim  deed  from  appellant 
for  the  Interest  acquired  by  him,  and  offered 
to  pay  him  $30,  Appellant  declined  to  re- 
ceive the  money  or  execute  the  quitclaim.  A 
valid  tender  Is  an  offer  to  deliver  something, 
made  In  pursuance  to  some  contract  or  obliga- 
tion, under  such  circumstances  as  to  require 
DO  further  act  from  the  party  making  It  to 
comidete  the  transfer.  No  condition  can  be 


attached  to  its  acceptance  except  In  conform- 
ity with  some  contract  between  the  parties, 
or  in  conformity  with  some  duty  arising  out 
of  a  trust  relation  between  them,  or  in  coa- 
formity  with  a  reciprocal  duty  enjoined  by 
law  upon  the  person  to  whom  the  tender  is 
made.  There  is  no  averment  in  the  bill  of 
any  contract  or  trust  relation  or  equitable 
ground  which  would  require  appellant  to  con- 
vey his  title  to  appellee,  and  a  condition  re- 
quiring appellant  to  so  make  a  conveyance 
renders  the  tender  Insufficient.  Costs  should 
not  have  been  adjudged  against  the  appellant 
Gage  v.  Busse,  102  UL  S92;  Gage  v.  Arndt 
supra;  Reed  v.  Beber,  62  IlL  240;  Barnett  v. 
Cline,  60  IlL  205;  Gage  r.  Goudy.  141  IlL  215, 
30  N.  E.  320.  The  tender  made  by  the  com- 
plainant was  coupled  with  a  condition  of  its 
acceptance,  which  she  had  no  right  to  impose; 
and  the  refusal  of  Its  acceptance  by  the  ap- 
pellant did  not  place  him  in  a  position  that  & 
Judgment  for  costs  could  be  entered  against 
him  in  the  circuit  court  The  averment  of 
being  ready  and  willing  to  pay  whatever 
amount  should  be  decreed  to  the  defendant 
was  sufficient  as  a  tender  to  authorize  relief 
to  t>e  granted  to  the  complainant.  If  the  facts 
were  such  that  she  was  entitled  to  a  decree. 

The  objection  that  the  sum  of  $30  was  ten* 
dered,  and  the  decree  only  required  the  pay- 
ment of  $26.50,  cannot  be  held  w^l  taken, 
because  In  a  chancery  proceeding  the  offer  to 
bring  the  money  into  (ourt,  and  abide  by  the 
order  of  the  court  as  to  its  payment  la  a 
sufficient  tender;  and,  being  Incorporated  tn 
the  bill,  the  court  may  find  the  actual  amount 
due,  and  require  that  sum  to  be  paid,  and  is 
not  required  to  find  a  greater  amoimt  due 
than  actually  exists  becaiise  a  tender  for 
such  greater  sum  had  theretofore  been  made. 

Appellee  assigns  aa  a  cross  error  the  dis- 
missal of  her  bill  for  relief  as  to  lots  46,  47, 
and  48,  which  she  had  sold  to  the  Baltimore 
&  Ohio  Connecting  Railroad  Company,  which 
was  made  a  defendant  One  having  no  title 
to  land  cannot  contest  a  cloud  upon  the  title 
created  by  an  incumbrance  or  an  adverse  ti- 
tle. Hopkins  V.  Granger,  52  IlL  504;  West  v. 
Scbnebly,  54  111.  523;  Hutchinson  v.  Howe, 
100  IlL  11.  A  bill  to  set  aside  a  cloud  on  ti- 
tle is  a  proceeding  in  equity,  and  one  who 
holds  an  equitable  fee  will,  be  treated  as  the 
owner,  and  such  equitable  title  will  support 
the  allegation  of  ownership  of  the  title.  Hem- 
street  V.  Burdick,  90  III.  444;  Hibernian  Bank- 
ing Ass'n  V.  Commercial  Nat  Bank,  157  IlL 
576,  41  N.  E.  J918.  The  averment  in  this  blU 
shows  an  actual  sale  by  the  appellee,  and  de- 
livery of  possession  to  her  grantee,  who  Is  al- 
leged to  be  in  possession.  She  has  no  Interest, 
legal  or  equitable.  Under  the  averments  of 
this  bill  the  cross  error  cannot  be  sustained. 
The  decree  ot  the  circuit  court  of  Cook  coun- 
ty Is  reversed,  and  tbe  cause  remanded.  Be- 
versed  and  remanded. 
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(ITS  111.  310) 

DALLEMAND  et  al,  t.  SAALFBLDT. 
(Sapreme  Court  of  Illinois.    Oct  24,  1898.) 

limiRIBS  TO  SSBVANT— NEOLiaEMCB  OF  MlSTBR— 
COKTHIDUTOKT  NboliOBNCB— ASBUHBD  RiBXB— 
DBnOTlTB  AlTLtANOBS— BDBUBX  Of  PBOOf— 
SUFPIOIBKCT    or    ETIDBHCB  —  QCBBTIONB  TOR 

Jdrt. 

1.  The  neeligence  of  defendants  in  falling 
to  comply  with  a  city  ordinance  requiring  ele- 
vator Bhafta  to  be  kept  inclosed  was  the  prox- 
imate cause  of  the  death  of  a  anrant,  who. 
when  operating  an  ascending  elevator,  fell 
from  it  through  an  unindosed  opening  in  the 
■haft  to  a  floor,  and  from  there  oack  through 
the  opening  down  the  shaft  to  the  basement. 

2.  Where  the  evidence  shows  that  the  In- 
jured servant  was  sober  and  careful,  the  jury 
may,  in  the  absence  of  evidence  to  the  con- 
trary*  find  that  at  the  time  of  the  accident  the 
servant  was  exercising  due  care. 

8.  One  employed  to  wash  bottles  did  not  aa- 
snme  the  dangers  incident  to  the  operating  of 
a  freight  elevator  which  he  knew  how  to  run, 
and  occasionally  operated. 

4.  Whether  a  servant  injured  while  perform- 
Ing  diiOes  outside  of  his  employment  was  a 
volunteer,  or  was  directed  to  perform  the 
service  by  his  employer,  is  a  question  of  fact 
for  the  jury. 

B.  Evidence  that  a  servant  19  years  of  age 
had  been  employed  by  defendant  for  seven 
weeks,  and  was  not  instrncted  regarding  the 
use  of  an  elevator,  nor  informed  of  the  dan- 

Srs  of  using  it,  is  sufficient  to  support  a  find- 
1  that  he  did  not  know  the  danger. 

6.  In  an  action  to  recover  for  injuries  re- 
ceived by  nsing  an  appliance,  the  burden  m 
on  the  mastN  to  show  that  the  Berrant  knew 
the  danger  Inddent  to  its  use. 

7.  A  servant,  though  he  knows  the  danger 
incident  to  the  use  of  an  appliance,  does  not, 
by  Qsing  it  at  the  direction  of  his  master  in  a 
service  not  incident  to  his  emplt^ment,  assume 
the  risk,  unless  the  danger  is  such  that  an 
ordinarily  prudent  man  would  not  encounter 
ft 

Appeal  from  appellate  court  First  district 
Action  by  Isaac  Saalfeldt,  as  administra- 
tor of  the  estate  of  David  Saalfeldt  deceased, 
against  Albert  Dallemand,  Tobias  Oberfeld- 
er.  Max  Oberfelder,  and  James  P.  Edoff,  do- 
ing business  as  Dallemand  &  Co.  From  a 
Judgment  for  plalntlfT,  affirmed  by  the  appel- 
late court  (78  HL  App.  161).  defendants  ap- 
peal. Affirmed. 

David  Saalfridt,  a  youth  19  yean  old,  -was  em- 
ployed by  appellants  In  tbelr  bottling  woi^  In 
tiiecltyotaiiicago,to washbotOea.  WhUettma 
em^yed,  togetho'  wltb  two  other  serrants  of 
sweUantB,  in  the  baaementttf  appellants'  estab- 
Usfament,  C^Tsnangb,  tiie  foreman  there,  la- 
celved  an  order  from  Casey,  the  foreman  on  the 
third  floor,  to  send  him  (Casey)  some  bottles. 
The  foreman  shouted  an  order  to  the  three  bot- 
tle washers  to  tend  some  bottles  to  the  third 
floor,  without  deaignatlng  which  of  them 
should  do  It  Oavanangh  testified  tliat  Saal- 
feldt had  no  orders  to  send,  up  bottles,  but 
that  there  were  standing  orders  that  the  two 
other  men  should  send  them,  but  Keating, 
the  general  manager,  testlfled:  "His  duty 
was  to  wash  botilea,  clean  them  properly, 
and  put  them  to  drain.  It  was  not  his  spe- 
cial dn^  to  bring  up  and  down  bottles,  but 
he  did  M  at  times.   When  he  was  naked  to 


assist  <me  of  the  toxemen  In  taking  a  large 
load  of  bottles  off.  It  was  his  duty  to  accom- 
pany  the  men.  The  bottlea  were  carried  In 
cases  and  barrels."  Saalfeldt  however,  put 
a  case  of  botUes  on  tiie  freight  eleratOT,  and 
went  V9,  managing  the  etorator  hlmaelf ,  and 
delivered  the  bottles  to  Casey  on  the  third 
floor.  He  then  returned  to  the  elevator,  to 
go  up  and  get  some  bottles,  as  he  said,  from 
the  fifth  floor,  for  Casey.  Casey  tostlfled  that 
he  warn  Icoklng  at  the  elevator  at  the  time, 
and  In  about  half  a  minute  after  Saalfeldt 
started  up  uw  him  fallbig  below  the  ele- 
vator down  the  elevator  shaft  Saalfeldt  fell 
to  the  basement,  and  was  killed.  The  ele- 
vator stopped  automatically  a  few  inches 
above  the  flfth  floor.  No  osie  saw  Saalfeldt 
whai  he  fdl  Into  the  shaft,  or  testlfled  how 
the  accident  happened. 

At  the  time  of  the  Injury  the  following  m- 
dinances  were  In  force  In  (3hlcag(^  and  were 
given  In  evidence. 

"Sec.  1571.  j^ilstwaya  In  which  an  elevator 
shall  be  used  shall  be  constructed  entirely 
of  brick,  from  its  lowest  point  extending  up 
throiwh  and  six  feet  above  the  roof.  All 
opfflilngs  In  such  holstway  shall  be  protected 
by  Iron  doors,  and  no  wood  shall  be  used 
upon  the  Inside  of  eatb  holstways. 

"Sec.  1572.  Doors  In  such  shaft  shall  be 
made  of  metal,  and  the  catches  or  fastenings 
upon  such  doors  shall  be  so  placed  tluit  they 
can  be  opened  only  from  tiie  Inside  of  the 
shaft  and  entlrdy  under  the  control  of  the 
elevator  operator. 

"See.  1673.  All  openings  not  having  doors 
shall  have  metallic  frames,  with  prismatic 
lights  In  Iron  frames." 

"See.  1614.  All  doors  In  shafts  of  elevators 
shall  have  latches  so  contrived  Oat  a  key 
shall  be  used  to  unlatch  the  doors  from  the 
out^e^  but  may  have  a  knob  or  handle  to 
open  the  door  from  the  Intfde." 

"Sec.  1668.  It  BhaU  be  the  duty  of  every 
person  owning,  controlling  and  operatii^  or 
using,  as  owner,  lessee  or  agent,,  any  passen- 
ger OT  freight  elevator  In  any  building  with- 
in the  corporate  Umltay  to  emiAoy  some  com- 
potent  person  to  toke  charge  of  and  operate 
the  same,  and  any  sudi  person  who  shall  neg- 
lect to  comply  with  the  provisions  of  this 
sectUm  shall  be  fined  fhe  sum  of  |10  for 
each  and  every  day  of  such  neglect" 

The  doors  to  the  devator  shaft  wim  of 
wood,  and  oould  be  opened  elthor  from  the 
elevator  side  or  the  romn  side.  'In  the  base- 
ment and  fourth  and  flfth  floors  were  feed- 
ing doors,  working  m  hli^^  and,  including 
both  doors,  about  six  feet  wide.  The  flrst 
second,  and  thbrd  stories  had  sliding  doors 
the  full  width  of  the  respective  openings, 
and  were  operated  by  lifting  or  sliding  up 
llie  door  toward  the  celling,  where  H  remain- 
ed until  pulled  down.  There  was  a  bar  across 
each  door,  from  two  and  a  half  to  three  feet 
from  the  floor,  which  was  attached  by  hhiges 
at  one  end,  and  could  be  raised  or  lowered 
from  either  inside  or  outside  tiie  elevator. 
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No  particular  person  bad  chai^  of  the  ele- 
vator or  Its  operation  at  the  time  of  the  acci- 
dent, nor  was  any  person  employed  by  appel- 
lants for  tbat  special  pnrpose."  The  docurs 
were  kept  open  In  the  daytime.  Slsendrath, 
an  architect,  testlfled  that  tbe  elevator  car^ 
rlage  was  In  the  regular  form  of  a  freight 
deTatorr-"ilmply  a  large  platfcvm  with  the 
naual  side-bars  and  CTOBS-bars  to  hang  the 
carriage  on."  Saalfeldt  -  had  mn  the  elerap 
tor  np  and  down  a  number  of  ttmes,— one  wit- 
ness testlfled  to  a  d(»en  times,  and  another 
testified  that  he  manifested  ability  to  handle 
It— but  It  did  not  appear  from  the  erldence 
irtiether  or  not  the  proper  and  safer  mode  of 
nslng  It  had  bem  explained  to  blm,  or  wheth- 
er he  fully  understood  bow  to  use  or  con- 
trol It.  The  evidence  tended  to  show  that 
the  deceased  was  an  intelligent  boy,  sober, 
Induslrlons,  and  careful.  Appellee  reoorered 
a  judgment  for  f 1,700.  The  appellate  court 
has  affirmed  Oie  judgment  and  appdlants 
hare  further  appealed  to  this  court 

Marcus  Kavanagh  and  C.  Le  Boy  Brown, 
for  appellants.  Moses,  Bosenthal  &  Ken- 
nedy, for  appdlee. 

OABTBB,  a  J.  (after  stating  the  facto). 
The  only  error  Insisted  upon  by  appellants  Is 
that  the  trial  court  erred  In  refusing  to  give 
to  the  Jury  the  Instruction  asked  by  them,  at 
the  clMe  of  the  evidence,  to  find  the  defend* 
ants  not  guilty.  We  ue  therefore  called  up* 
on  to  decide  whether  or  not  the  evidence,  tak- 
en as  true»  and  to.  ito  most  favorable  bearing 
in  support  of  plaintiffs  cause  of  action,  with 
all  proper  Inferences  which  might  be  justifl* 
ably  drawn  from  it,  was  so  insufficient  to 
support  the  judgm«it  that  It  should,  for  thnt 
reason,  be  set  aside.  Whether  or  not  the  ver- 
dict should  have  been  set  aside  as  being 
against  the  weight  of  the  evidence.  Is,  of 
course,  a  question  of  fiact  wblcb  has  been 
finally  settled.  We  have  to  do  on^  with  the 
question  of  law. 

It  Is  not  contended  tb&t  appellants  were  not 
in  default  in  falling  to  comply  with  the  ordi- 
nances of  the  city  respecting  elevators,  but 
the  first  contention  is'  that  such  default  was 
not  the  proximate  cause  of  tbe  Injury,— that 
no  causal  connection  Is  shown  between  such 
default  and  the  accident  to  the  deceased.  It 
is  plain  from  the  evidence  that  had  the  ordi- 
nance been  complied  with,  and  the  doors  to 
the  openings  been  kept  closed,  the  accident 
could  not  have  happened.  There  was  no 
opening  between  the  platform  of  the  elevator 
and  the  walls  of  the  elevator  shaft  through 
which  Saalfeldt  could  have  fallen,  and  it  Is 
clear  from  the  evidence  that  he  must  have 
fallen  into  the  shaft  from  the  open  space  at 
the  doors  after  the  elevator  passed  up;  and, 
taking  the  evidence  as  true,  this  could  have 
happened  only  at  the  fourth  floor,  and  as 
Casey,  who  had  char^  of  the  work  on  the 
third  floor,  testlfled  that  it  was  only  about 
half  a  minute  aftet  the  elevator  started  up 


from  the  Uilrd  floor  that  he  saw  the  deceased 
falling  down  the  shaft  beneath  the  elevator, 
we  cannot  say.  as  a  matter  of  law,  that  it  was 
an  unjustlflable  Inference  for  the  jury  to  draw 
that  Saalfeldt  was  In  some  manner  caused 
to  fall  from  tbe  elevator  Into  tbe  open  space 
at  the  open  doors  of  the  fourth  floor,  and 
from  thence  Into  the  shaft  beneath.  As  we 
understand  the  evidence,  the  platform  of  the 
elevator  was  supported  by  a  framework  of 
bars,  bnt  was  not  Inclosed,  and  Its  eutlre 
front  was  open,  and  of  the  same  width  as  tbe 
doors,— six  feet  There  was  a  wooden  bar 
across  the  open  doors  at  tbe  fonrUi  floor, 
three  feet  and  a  half  from  the  floor.  These 
were  double  doors,  eight  feet  and  three  Inches 
high,  and  swung  on  binges  opening  Into  tbe 
room.  At  the  top,  when  dosed,  they  fitted 
against  or  Into  the  lower  edge  of  the  wooden 
partition  or  lining  of  the  elevator  shaft  that 
extended  up  to  the  next  opening.  The  (^rat< 
ing  cable  was  one  foot  from  the  opening.  We 
are  of  the  opinion  that  It  would  not  have 
been.  In  the  eye  of  the  law,  an  unreasonable 
conclusion  for  the  jury  to  reach,  from  the 
evidence,  that  the  combination  of  these  open 
doors,  witb  the  bar  across  them,  and  the 
horizontal  edge  of  the  partition  projecting 
downward  from  above,  were  unsafe  to  one  on 
the  ascending  elevator,  and  necessarily  stand- 
ing near  the  opening  to  work  the  caUe;  and 
when  this  condition  of  things,  connected  with 
the  elevator,  was  maintained  by  the  appd- 
lauts  In  violation  of  the  city  ordinances,  their 
n^llgence  was  sufficiently  established.  It 
seems  not  at  all  unreasonable  that  the  jury 
should  have  found,  not  only  that  the  defend- 
ants below  were  guilty  of  negligence,  but 
that  such  negligence  was  the  proximate  cause 
of  the  Injury.  Both  were  questions  of  fact 
and  it  would  have  been  error  had  the  court 
given  an  Instruction  to  the  contrary. 

The  evidence  shows  that  Saalfeldt  was  an 
intelligent,  sober,  and  careful  youth,  and  from 
this  evidence  and  the  circumstances  before 
them,  and  as  there  was  no  eyewitness  to  the 
accident,  and  no  countervailing  evidence,  the 
Jury  were  authorized  to  find  that  he  was,  at 
the  time  of  the  Injury,  using  due  care  for  his 
own  safety.  Railroad  Co.  v.  Nowickt,  148  Bl. 
29,  35  N.  358.  And  as  tbe  record  Is  made 
up  we  must  assume.  If  such  an  assnmptlon 
were  at  all  necessary,  that  the  court  below 
Instructed  the  jury  that  the  plaintiff  could 
not  recover  unless  they  believed,  from  the 
evidence,  that  at  the  time  of  the  accident  he 
was  observing  due  care,  for  the  record  shows 
that,  after  the  court  refused  the  Instruction 
to  find  defendants  not  guilty,  other  instruc- 
tions were  asked  and  given  on  behalf  of  each 
party,  but  they  are  not  in  the  record. 

So  far  we  have  a  case  where  there  is  such 
evidence  tending  to  prove  that  the  Injury 
complained  of  was  caused  by  the  neglect  and 
default  of  the  appellants,  and  while  appellee's 
intestate  was  observing  due  care  for  his  own 
safety,  that  the  jury  could,  without  acting  un- 
reasonably in  the  ^e  of  the  law,  so  find;  thus 
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making  these  qneetloDs  of  fact,  and  not  of 
law.  A  more  seilons  question  Is  presented  by 
Hie  objection  urged  that  Saalfeldt,  as  the  serr- 
ant  of  appellants,  assnmed  the  risk  as  one  In- 
.ddent  to  his  em(Aoyment  The  general  rule 
of  law  on  this  subject  Is  too  well  settled  and 
understood  to  require  comment  or  citation  of 
anthoritr,  but  whe^er  a  given  case  cornea 
within  the  rule  Is  not  always  easy  to  deter- 
mine. As  a  question  of  fact  It  has,  by  the 
judgment  of  aflSrmance  of  the  appellate  court, 
been  finally  determined  in  this  cose  that  the 
risk  was  not  Incident  to  the  duties  which,  by 
his  employment,  Saalfeldt  undertook  to  dis- 
charge, or  else  that  the  facts  were  such  as  to 
bring  it  within  an  exertion  to  ttie  goaeral 
rale;  and  we  are  concerned  <m^  with  the  le> 
gal  question  whether  or  not  there  was  any 
eTidence  on  which  such  finding  could  reason* 
ably  be  based.  The  witness  Keating,  who 
testified  tiuit  he-  was  tlw  superintoident  of 
appellants'  whole  business  ontetde  of  the  ot- 
flce,  further  testified  that  Saalf^t  was  em- 
ployed to  wash  bottles  In  the  basement,  that 
he  had  no  other  duties,  and  that  he  had  noth- 
ing to  carry  upstairs  or  downstairs  as  a  part 
of  his  duties.  Garanai^h  a^  testified  that 
that  was  no  part  of  his  duties,  niere  was  no 
one  employed  for  the  special  purpose  of  run- 
ning the  elevator,  but  there  was  evidence  that 
Saalfeldt  had  run  it  a  number  of  times,  and 
appeared  to  understand  how  to  run  It.  The 
Jury'Were  warranted  In  finding,  from  the  evi- 
dence, that  It  was  no  part  of  the  duty  of 
Saalfeldt  to  take  cases  of  botOea  up  or  down 
on  the  elevator,  and  that,  therefore,  the  dan- 
gers attending  that  work  were  not  Incident 
to  his  employment,  nor  assumed  by  him  by 
virtue  of  his  contract  of  service  with  Us  em- 
ployers. 

But  It  Is  said  ttiat  Saalfeldt  volunteered  to 
take  the  bottles  up  on  the  elevator  without 
any  order  to  do  so  by  any  one  having  au- 
thority so  to  direct,  and  that  in  so  doing  he 
voluntarily  assumed  the  risk  also.  We  agree 
with  the  appellate  court  that  It  was  a  question 
of  fact  for  the  Jury  whether  or  not  Saalfeldt 
acted  voluntarily  In  teklng  the  bottles  up  on  the 
elevator,  or  In  good  faith  upon  the  order  of 
Oavanangh.  Gavanan^  had  charge  over  the 
men  in  that  department,  and  gave  the  order  to 
take  up  the  bottles.  Saalfeldt  had  done  such 
work  before,  and  bad  not  been  forbidden  to 
do  it.  Cavanaugh,  the  foreman,  did  not  spec- 
ify which  of  the  three  men  shoifld  obey  him, 
and  clearly  the  Jury  may  have  found  that  the 
order  was  addressed  to  the  three  men,  to  be 
obeyed  by  any  one  of  them.  Whether  Saal- 
feldt properly 'acted  In  obedience  to  such  or- 
der or  not  was  clearly  a  question  of  fact  for 
the  Jury,  and  not  of  law  for  the  court 

It  Is.  however,  further  contended  that, 
whether  the  risk  was  incident  to  his  contract 
of  employment,  and  therefore  oiu  assumed 
by  him,  or  whether  It  was  Incident  to  the  spe- 
cial service  which  he  undurtook  to  perform 
In  obedience  to  orders,  the  Judgment  la  er- 
roneous, because,  It  Is  said,  he  had  knowledge 


of  the  condition  of  the  elevator  and  Its  un- 
safe surroundings,  and,  having  undertaken  to 
perform  It  with  such  knowledge,  he  could  not 
hold  his  employers,  the  appellants,  liable.  He 
bad  been  engaged  In  his  work  for  appellants 
from  five  to  seven  weeks.  The  evidence  does 
not  show  that  they  ever  gave  him  any  In- 
structions r^rding  the  use  of  the  elevator,  or 
any  Information  respecting  the  dangers  to  be 
guarded  against  in  using  It;  and  in  view  of 
the  facts  and  his  Inexperience  and  youth  It 
cannot  be  said,  as  a  matter  of  law,  that  there 
was  no  evidence  upon  ^rtileh  a  finding  could 
be  based  that  he  did  not  have  knowledge  of 
the  danger,  or  that  the  danger  was  not  ap- 
parent. Whether  or  not  the  danger  was  ap* 
parent,  or  he  bad  kao^edge  of  it,  were  ques- 
tions of  fact  Besides,  the  burden  of  showing 
such  knowledge  was  on  the  defendants  be- 
low. 14  Am.  &  Hng.  Enc.  Law,  844.  Again, 
If  the  fact  was— and  In  support  of  the  Judg- 
ment there  being  evidence  to  the  point,  we 
will  assume  the  Jury  so  found— that  Saalfeldt 
performed  Oils  particular  service  by  order  of 
bis  employers,  given  through  the  foreman, 
and  that  It  was  outside  the  scope  of  his  em- 
ployment, then  the  risk  yfovM.  be  one  which 
he  did  not  by  virtue  of  such  employment 
necessarily  assume  (2  Bailey,  Blast  Llab.  SS 
3476,  3602;  14  Am.  &  Bng.  Bnc  Law,  856, 
857;  Linderberg  v.  Mining  Co..  9  Utah,  183, 
88  Pac.  692;  Railway  Co.  v.  Adams,  105  Ind. 
161,  6  N.  B.  187),  and  in  such  case,  although 
he  had  knowledge  of  the  dangers  attending 
the  nse  of  the  elevator  in  Its  unsafe  environ- 
ment, he  was  not  bound  to  disobey  on  pain  of 
assuming  the  risk,  but  might  perform  the 
service,  and  hold  his  employers  liable,  unless 
the  danger  was  such  that  an  ordinarily  pru- 
dent man  would  not  encounter  It  (Id.;  Steel 
Go.  V.  Schymanowskl,  162  in.  447,  44  N.  E. 
876).  However  weak  the  plalntUTs  case  may 
have  been  upon  the  evidence,  we  are  nnaUe 
to  find,  as  matter  of  Iftw,  that  any  fact  neces- 
sary to  a  recovery  has  been  found  without  evi- 
dence to  support  the  finding.  The  Judgment 
must  be  atBrmed.  Judgment  affirmed. 


a7S  ui.  u) 

SUPREME  LODGE  KNIGHTS  OF  HONOR 
et  al.  V.  OOLDBER6BR  et  al. 
(Supreme  Court  of  nUnols.    Oct  24,  1898.) 
Apfbil  and  Errob— Reversal. 
Where  a  Judgment  rendered  af^ainst  two 
defendants  Is  erroneous  as  to  one  because  he 
was  not  served  with  process,  the  judgment 
must  be  reversed  as  to  both. 

Appeal  from  appellate  court.  First  district 
Action  by  Otto  Gtoldberger  and  Fred  Oold- 
herger,  for  the  use  of  Anna  Beresh,  against 
the  Supreme  Kn^bts  of  Honor  and  tbe  Chi- 
cago Lodge  No.  932,  Knights  of  Honor. 
There  was  a  Judgment  for  plalntlfC,  whl<A 
was  afiirmed  by  appellate  court  (72  111.  App. 
320),  as  to  one  defendant,  and  defendants  ajf- 
peal.  Reversed. 

Ashcraft  &  Gordon,  for  appellants 
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WUJEIS,  J.  TblB  Is  an  action  of  assamp- 
sit  by  appellees  against  appellants  Jointly. 
Service  was  bad  upon  the  grand  lodge,  bnt  no 
service  or  appeanmce  Is  shown  as  to  the  de- 
fendant Chicago  Lodge  No.  932.  Knights  of 
Honor.  The  trl^  court  entered  Judgment 
against  both,  and  they  prosecuted  a  writ  of 
error  to  the  appdlate  court  for  the  First  dis- 
trict That  court  reversed  the  Judgment  of 
the  trisl  court;  but  remanded  the  case,  with 
dIrecU<»is  to  enter  Judgment  against  the 
grand  lodge.  The  defendants  prosecute  this 
appeaL  No  briefs  and  arguments  have  been 
filed  on  behalf  of  appellees. 

The  action  of  the  appellate  court  In  directing 
the  trial  court  to  wter  Judgment  against  «ie 
defendant,  the  verdict  and  Judgment  having 
beea  against  both,  altbough  only  one  was 
served,  was  manifest  error.  The  Judgment 
was  a  nnlt  as  to  both  detbndantet  and  should 
have  been  reversed  b»  to  both,  and  r«nanded 
genwally.  Smith  v.  ^rd,  2  Gflman,  412; 
Brodunan  v.  McDonald,  16  HL  112;  Swift  v. 
Green.  20  HI.  178;  WUUams  t.  Ghalfant,  82 
DL  21&  For  this  error  the  Judgments  of  the 
circuit  and  appellaite  courts  will  be  reversed, 
and  ttie  cause  renuuded  to  the  latter  court 
Beversed  and  rouanded. 


Oli  IlL  879) 

KCNLBY  UCFa.  CO.  v.  KOGHEB8PBBOEB, 
Oounty  Treamuer.  et  al.  8IM0NDS  MFO. 
CO.  V.  SAME.  HBLLYBB  et  al.  v.  SAMS. 
BODDIN  et  al.  V.  SAME.  CHICKEBING- 
CHASB  BBOS.  PIANO  CO.  v.  SAME. 

(Sapreme  Comt  of  lUinoia.    Oct  24.  18&8.) 

BquiTT— BiTJOiNiHO  Illboal  Assbsshbnts— Rbxs- 

DT  XT  Ii&W— lC&NDA.yuS— CODNTT 
BOABDB—  IhJUNOTIGSS. 

1.  A  coort  of  eqnity  wQI  not  enjoin  the  collec- 
tion of  a  tax  on  tne  gromid  that  the  assessment 
is  excessiveLjiDce  there  is  a  complete  remedr  at 
law.  under  Hnrd's  St  1897,  p.  1328,  which  pro- 
vides that  a  town  board  shall,  on  the  apphca- 
tion  of  any  person  considering  himself  aggrieved, 
revise  the  assessment;  and,  farther,  that  where 
property  is  assessed  after  said  date,  and  where 
an  appeal  is  taken  from  the  town  board,  the 
coun^  hoard  shall  review  and  adjust  the  as- 
sessment. 

2.  Mandamus  will  lie  to  compel  a  town  or  a 
county  board  to  perform  the  du^  imposed  on 
them  by  Hurd's  St.  1897,  p.  IS^  of  hearing 
and  determining  complaints  of  alleged  overval- 
uation of  property  by  the  assessor. 

8.  A  failure  to  bring  mandamus  to  compel  the 
town  or  county  board  to  hear  and  determine 
complaints  of  alleged  overvaluation  of  property 
by  tiie  assessor,  as  required  of  them  fay  Hurd's 
St  1897.  p.  1328.  precludes  the  bringuig  of  a 
suit  to  enibin  the  collection  of  the  tax  on  the 
ground  of  the  refusal  of  both  boards  to  hear  and 
detemUne  such  complaint,  where  It  Is  not  claim- 
ed that  the  orervalnation  is  fraudulent 

Error  to  superior  court,  Cook  county;  Far^ 
lln  Q.  Ball,  Judge. 

Bills  In  equity  by  the  Ehiley  MaDufacturlng 
Company,  the  Slmonds  Manufacturing  Com- 
pany, Hellyer  &  Co..  B.  V.  Boddln  &  Co.,  and 
the  Chlckcring-Chase  Bros.  Piano  Company 
agahist  D.  H.  Kocherspoger.  county  treasurer, 
and  ex  officio  county  collector,  and  others. 


From  Judgments  snstalnlng  demurrers  to  tiie 
supplemental  bills,  complainants  bring  error. 
Affirmed. 

Iliese  five  cases  Involve  substantially  ttie 
same  questions.  In  each  case  a  bill  was  filed  ' 
asking  the  court  to  revalue  the  property,  re- 
duce the  assessment  made  by  the  assessor, 
enjoin  the  collection  of  the  amount  of  taxes 
extended  upon  the  assessment  so  made  over 
and  above  the  amount  tendered  by  the  com- 
plainant, and  to  direct  the  coun^  derk  to 
amend  the  records  and  extend  the  amount  so 
tendered  as  the  taxes  agabut  the  complain- 
ant Demurrers  to  the  bills  were  Interposed 
by  the  defendants,  and  sustained  by  the 
court  After  the  demurrers  were  sustained, 
the  town  collectors  presented  to  complainants 
the  warranto  In  their  bands,  and  demanded 
payment  of  the  taxes  as  evidenced  by  said 
warrants,  which  taxes  were  paid  by  com- 
plainants. Thereupon  complainants  amended 
their  respective  bills,  and  demurrers  were 
again  interposed  to  the  bDla  as  amended, 
which  were,  In  the  Boddln  Case  and  the 
Chlckering  Case,  sustained,  and,  complainants 
electing  to  stand  by  their  bills,  the  bills  were 
dismissed  for  want  of  equity.  In  the  other 
three  cases,  viz.  the  Hellyer  Case,  Slmonds 
Case,  and  Elnley  Case,  the  demurrers  were 
overruled  by  the  court  below,  and  leave  to 
defendants  to  plead  or  answer.  Thereupon 
defendants  filed  their  pleas,  duly  verified.  In 
and  by  which  they  set  forth  that  there  -were 
no  taxes  due  from  complainants,  and  that 
they  had  no  warrants  in  their  hands  for  the 
collection  of  any  taxes,  which  pleas  were  set 
down  for  argument  and  held  by  the  court  to 
be  good  and  sufficient.  Complainants  In  the 
above  three  cases  then  filed  their  supple* 
mental  bills,  setting  forth  payment  of  the 
taxes  under  protest,  and  asking  that  defend- 
ants be  decreed  to  refund  to  complainants 
the  amounts  In  excess  of  the  sums  tendered 
by  complainants  in  their  original  bills.  De- 
fendants' original  demurrers  then  stood  to 
supplemental  bills,  which  demurrers  the  court 
sustained,  and  dismissed  the  eui^demental 
bills  for  want  of  equity.  , 

Ed|^  Bronson  Tolman  and  Harvey  Mttch- 
^  Harper,  for  plaintiffs  In  error.  Frank  I* 
Shepard,  Asst  Co.  Atty.,  for  defoidants  to  er^ 
ror  Eocherspfflger  and  Knopf.  J.  T.  Eretz- 
inger  and  J.  3.  Booney,  tat  defendant  In  ex^ 
ror  Ernst.  Bobert  S.  lies,  Co.  Atty.,  of  coun- 
sel. 

CBAIG,  J.  (after  stating  the  facts).  Several 
questionB  have  been  discussed  In  the  argu- 
ments filed  In  these  cases,  but  to  the  view 
we  take  of  the  record,  bat  one  question  need 
be  considered,  as  a  proper  disposition  ot  that 
one  will  be  conclusive.  As  has  been  seen,  the 
object  of  the  bills  was  to  enjoin  the  collec- 
tion of  a  tax  assessed  by  the  local  assessors, 
and  the  court  Is  asked  to  revalue  the  proper- 
ty, reduce  the  assessment,  and  order  the  coun- 
ty clerk  to  amend  the  record,  and  extend  the 
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proper  tax  against  complainants'  property. 
Tbe  court  no  doubt  sustained  the  demurrer 
to  the  bills  on  the  grounds  that  the  complain- 
ants bad  a  complete  remedy  at  law,  and  that 
the  allegations  of  ttie  bills  were  not  sufficient 
to  authorize  a  court  of  equity  to  Interfere. 
Section  86  of  the  revenue  law  (Hurd's  St 
1887.  p.  1828)  provides:  "In  conntleB  under 
townsbid?  organization,  tbe  assessor,  clerk  and 
supervisor  of  tha  town  aball  meet  on  tbe 
fourth  Monday  of  June  for  tbe  purpose  of 
revising  the  assessment  of  property  in  such 
town,  and  on  the  application  of  any  person 
considering  himself  aggrieved,  or  who  shall 
complain  that  the  property  of  another  is  as- 
sessed too  low,  they  shall  revise  tbe  assess- 
ment and  correct  the  same  as  shall  appear  to 
tbem  Just  •  •  •  Any  two  of  such  officers 
meeting  are  authorized  to  act,  and  they  may 
adjoom  from  day  to  day  upon  notifying  those 
present  of  the  date  to  which  they  adjourn,  un- 
til they  shall  have  finished  the  bearing  of  all 
cases  presented  to  tbem."  The  section  also 
provides  that  where  property  is  assessed  aft- 
er the  fourth  Monday  of  June,  and  where  an 
appeal  is  taken  from  the  action  of  the  town 
board,  tbe  county  board  shall  review  and  ad- 
just tbe  assessment  If  tbe  local  assessor 
has  assessed  the  property  of  a  taxpayer  hlgh- 
er  than  tbe  same  should  be  assessed,  here  is 
a  complete  remedy  provided,  in  which  be  may 
obtain  proper  reUef.  The  law  makes  It  the 
Inqteratlve  dnty  of  the  town  board  to  give  ev- 
ery taxpayer  who  may  consider  himself  ag- 
grieved a  fair  and  impartial  hearing.  So, 
also,  it  is  the  duty  of  tbe  county  board  to 
consider  and  determine  every  case  brought 
before  It  Whether  the  cases  may  be  many 
ta  only  a  few,  it  is  tbe  duty  of  the  board  to 
consider  and  decide  every  case  brou^t  before 
It  and  that  duty  cannot  be  disregarded.  It  Is 
a  familiar  rule  that  where  there  is  a  com- 
plete remedy  at  law,  equity  wilt  not  interfere. 
Unless,  therefore,  that  rule  Is  to  be  disregard- 
ed, it  Is  apparent  that  the  complainants  had 
no  standing  in  a  court  of  equity.  In  Rail- 
road Co.  V.  Hodges,  118  DL  823,  where  a  biU 
was  filed  to  enjoin  tbe  collection  of  a  tax,  it 
was  held  that  a  court  of  equity  wiH  not  en- 
join the  collection  ot  a  tax  unless  tbe  tax  It- 
self is  unauthorized  by  law,  or  is  levied  upon 
property  not  subject  to  taxation,  or  the  prop- 
erty upon  wUch  It  Is  assessed  is  fraudulently 
valued  at  too  high  a  rate.  It  is  there  said 
(page  325):  "Where  the  ccHuplalnt  is  made 
that  the  local  assessor  has  overvalued  proper- 
ty, the  owner  must  resort  to  tbe  tribunals 
provided  by  the  statute  for  review  in  such 
cases.  A  court  of  equity  is  not  empowered  to 
value  proi>erty  for  taxation,  but  these  boards 
afford  ample  remedy  for  all  errors  In  valua- 
tion, and  they  must  be  resorted  to  for  relief 
when  complaint  is  made  in  that  regard.  Fel- 
senthal  v.  Johnson,  104  IlL  21,  and  Adslt  v. 
Lieb,  70  m.  198.  are  iliustrattons."  It  is,  how- 
ever, said  that  the  complainants  did  apply  to 
the  town  board  for  relief,  and  that  the  town 
board,  after  adjourning  from  time  to  time,  dis- 


missed tbe  application  without  any  considera- 
tion; that  the  application  for  relief  was  tak- 
en to  the  county  board,  and  that  tribunal  re- 
fused to  consider  the  application.  In  Beidler 
V.  Kocbcniperger,  171  IlL  S63,  4&  N.  E.  716. 
and  Eochersperger  r.  Lamed,  172  111.  86,  49 
N.  £.  988,  it  was  held  that  mandamus  would 
lie  to  compel  a  county  board  to  perform  the 
duty  imposed  upon  It  by  statute  to  hear  and 
determine  complaints  of  all^:ed  overvaluation 
of  property  by  the  assessor,  and  one  who  falls 
to  apply  for  mandamus  cannot  enjoin  the  col- 
lection of  a  tax  on  the  ground  of  such  refusal, 
where  it  is  not  claimed  that  the  overvaluation 
Is  fraudulent.  The  ruling  In  these  cases  must 
control  here.  If  the  town  or  county  board 
refused  to  consider  the  application,  complain- 
ants should  have  compelled  them  to  do  so  by 
mandamus.  Tbe  Judgment  will  be  affirmed. 
Judgment  affirmed. 


(175  111.  SIB) 

RETNOLDS  v.  MANDBL  et  aL 
(Supreme  Court  of  niiuois.  Oct  24,  189a) 

Res  Judicata — Flb^dimg— Sufficibitct— Revibw. 

1.  Where  no  exceptions  are  taken  to  an  or- 
der granting  leave  to  file  a  plea,  the  question 
cannot  be  raised  on  appeal. 

2.  A  demurrer  to  a  plea  admits  that  it  was 
properly  filed. 

3.  An  objection  to  a  pleading  not  ureed  in 
the  appellate  court  cannot  be  raised  in  the  su- 
preme court. 

4.  After  a  seisure  and  sale  of  property  under 
a  chattel  mortgage,  the  mortgagee  sued  for 
tbe  expenses  of  the  sale,  and  for  a  balance 
dne.  The  mortgagor  pleaded  as  a  defense 
that  the  seizure  and  sale  were  wrongful.  HOd, 
that  a  Judgment  in  such  case  was  concinrive 
as  to  the  lawfulness  of  the  seizare,  in  an  ac- 
tion by  the  mortgagor  for  the  umawfal  sei- 
zure of  the  property. 

5.  A  plea  of  res  judicata  In  an  action  for  the 
wrongful  seizure  and  sale  -  of  goods  under  a 
chattel  mortgage,  which  alleged  the  seizfire 
and  sale,  and  that  a  suit  had  been  brought  to 
recover  the  costs  and  expenses  of  the  custody 
aud  sale  of  the  goods,  and  the  balance  dne  on 
the  mortgage,  and  that  a  defense  had  been 
interposed  that  the  seizure  was  unlawful,  and 
judgment  rendered,  is  sufficient  without  setting 
out  the  pleadings  in  the  former  suit 

Ai^Mal  from  ^ipeUate  court,  First  district 
Action  by  Henry  J.  Reynolds  against  Leon 
Mandel  and  others  tor  wrongful  selinre  and 
sale  of  property  under  a  chattel  mori|^& 
Judgment  for  defendants  was  affirmed  in  the 
appellate  court  (78  lU.  App.  87&),  and  plain- 
tiff appeals.  Affirmed. 

J.  S.  Huey  and  Frank  J.  Smith,  for  appel- 
lant Tenney,  McCktnneU.  Ooffeen  &  Hard- 
ing, for  iQipelleeB. 

PHILLIPS.  J.  On  Angust  10, 1888.  the  ap- 
pellees took  possession  of  certain  property 
included  in  a  chattel  mortgage  given  by  ap- 
pellant for  an  alleged  breach  of  its  condi- 
tions, and  thereafter  sold  the  same  In  pur- 
suance of  its  provisions,  crediting  tbe  pro- 
ceeds thereof,  which  did  not  satisfy  the  debt 
and  the  expenses  ot  tbe  custodian  for  the 
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care  ot  said  propert?  by  fl4,234,  for  wtalch 
Judgment  waa  obtained  December  23,  1S83. 
In  tbe  suit  to  recoyer  said  balance  of  debt 
and  said  expenses  tbe  appellant  interposed  a 
defense.  Thereafter,  on  December  21,  1894, 
tbe  appellant  brought  this  suit  In  trespass  for 
the  alleged  unlawful  seizure  of  said  goods, 
etc.  The  defendants  (appellees)  filed  the  gen- 
eral Issue  and  certain  special  pleas;  the  spe- 
cial plea  in  controversy  being  filed  on  leave, 
after  the  conclusion  of  the  plalntiCTs  evi- 
dence. That  plea  set  up  the  taking  of  pos- 
session of  said  property,  under  and  by  vlr- 
tne  of  the  terms  of  said  mortgage,  for  an 
alleged  breach  In  not  Insuring  tbe  same  for 
t^e  mortgagees'  benefit,  as  agreed,  and  be- 
cause said  property  was  about  to  be  sold  on 
legal  process  against  tbe  mortgagor,  tbls  ap- 
pellant; the  sale  thereof,  and  application  of 
the  proceeds,  $5,279,  as  a  credit  on  the  said 
Indebtedness;  the  subsequent  suit,  against 
appellant  to  recover  the  balance  of  said  debt 
due,  and  tbe  said  expenses  of  the  custodian's 
fees  for  tbe  care  of  said  property;  the  de- 
fense interposed  to  said  snlt,  that  said  goods 
and  chattels  had  been  unlawfully  talfen  un- 
der said  chattel  mortgage;  that  Issue  was 
joined  on  said  defense;  and  that  appellees 
recovered  Judgment  In  said  causes  of  action 
for  $14,234,  which  Judgment  Is  alleged  to  be 
In  full  force  and  effect,  etc.  A  general  and 
special  demurrer  was  Interposed  to  the  plea, 
which  was  overruled;  and,  the  plaintiff  elect- 
ing to  stand  by  the  demurrer,  the  suit  was 
dismissed,  and  Judgment  given  for  defend- 
ants for  costs,  which  was  affirmed  by  tbe  ap- 
pellate court 

The  points  made  against  this  plea  are; 
First,  that  it  was  an  abuse  of  discretion  In 
allowing  the  plea  to  be  filed  after  the  con- 
clusion of  the  plaintiffs  evidence;  second, 
that  it  does  not  state  the  facts  from  which 
the  court  can  determine  whether  the  matters 
Involved  In  this- suit  had  been  adjudicated; 
third,  that  It  does  not  appear  from  said  plea 
that  the  lawfulness,  or  the  contrary,  of  the 
entry  and  seizure  was  adjudicated;  fourth, 
that  the  plea  is  double.  The  leave  to  file  this 
plea,  and  Its  sufficiency,  are  the  only  ques- 
tions presented. 

Xo  exception  was  taken  to  the  order  of  the 
court  granting  tbe  motion  for  leave  to  file  the 
plea.  Therefore  the  question  of  the  abuse 
of  discretion  cannot  be  raised.  Deltrlch  v. 
WaldroD,  00  III.  115.  Tbls  is  held  to  be  the 
rule,  also,  In  sustaining  a  motion  to  strike  a 
plea.  Reed  v.  Home,  73  111.  598.  The  ap- 
pellant, without  excepting,  promptly  raised 
an  issue  of  law  by  filing  a  demurrer  to  tbe 
plea,  which  was  an  admission  that  It  was 
properly  filed.  Bobe  v.  Frowner,  18  Ala.  80; 
6  Eiic.  PI.  &  Prac.  335;  Oaveny  v.  WeCler.  90 
111.  158.  This  is  also  the  rule  In  chancery 
practice.    Griggs  v.  Gear,  3  Gilman,  2. 

The  second  and  third  points  raise  substan- 
tially the  question  as  to  whether  tbe  plea 


sets  up  facts  showing  that  the  lawfulnea 
of  the  seizure  was  adjudicated  In  the  for- 
mer salt  Tbe  plea  avers,  In  substance,  that 
one  cause  of  action  was  tbe  said  expenses 
arising  out  of  said  seizure,  or  care  of  the 
property  after  seizure  and  before  tbe  sale 
under  the  mortgage,  to  which  cause  of  ac- 
tion the  defense  was  Interposed,  as  alleged; 
that  said  goods  and  chattels  were  unlawfully 
taken  under  said  chattel  mortgage;  that  is- 
sue was  Joined,  "and  thereupon  defendants 
recovered  Judgment  against  plaintiff  for  th« 
causes  of  action  aforesaid."  It  Is  urged  tbB 
plea  Is  double.  That  point  aeems  not  to  have 
been  made  In  the  appellate  court,  and  there- 
fore should  not  be  ui^ed  here.  One  of  the 
causes  of  action,  as  alleged,  was  tbe  expense 
attending  the  said  seizure  of  said  goods.  One 
of  the  defenses  Interpoaed,  as  alleged,  was 
that  such  seizure  was  unlawful,  and  there- 
fore the  expense  was  nnautiiorlzed.  Tbls 
put  that  matter  directly  in  issue.  But  the 
plea  Is  not  fairly  subject  to  that  objection. 
The  plea  does  not  purport  to  set  up  the  de- 
fense of  res  Judicata  by  Judgment  (that  Is. 
that  the  cause  of  action  and  the  thing  sought 
to  be  recovered  were  the  same  In  both  ac- 
tions), but  rather  res  Judicata  by  verdict; 
that  la,  that  a  specific  fact  or  question  bad 
been  adjudicated  In  a  former  suit,  which 
was  a  material  and  controlling  fact  to  the 
decision  of  that  cause  of  action,  and  tbat 
the  same  fact  or  question  Is  again  put  In  Is- 
sue In  a  subsequent  suit  between  the  same 
parties.  Hanna  v.  Read.  102  111.  596.  In 
such  case  a  material  and  controlling  fact  In 
both  cases,  once  decided,  is  res  judicata  as 
between  the  same  parties  when  again 
brought  In  Issue.  Wright  v.  Griffey,  147  HL 
496.  35  X.  B.  732.  It  Is  said  to  be  sufficient 
If  that  point  was  essential  to  tbe  former  judg- 
ment. Freem.  Judgm.  S  SST.  In  fact,  it  Is 
said  the  doctrine  extends  to  any  other  mat- 
ter properly  involved,  and  which  might  have 
been  raised  or  determined.  Bennltt  v.  Min- 
ing Co.,  119  la  9,  7  N.  a  498.  To  render  a 
matter  res  Judicata,  It  Is  not  essential  tbat 
it  should  have  been  distinctly  and  specifically 
put  in  issue  by  the  pleadings.  Freem. 
Judgm.  {  249.  Nor  is  the  fact  or  question 
any  leas  in  Issue  because  the  averments  of 
the  declaration  and  traverse  are  generaL 
Wright  V.  Griffey,  supra.  This  plea  set  up 
the  facts  of  tbe  seizure  of  goods  under  the 
chattel  mortgage,  and  the  expense  of  the 
care  of  the  property  before  the  sale  thereun- 
der, as  tiie  ground  of  action  for  the  recovery 
of  such  costs,  and  then  followed  the  same 
with  averments  of  a  suit  to  recover  the  same, 
the  issue  formed  thereon,  and  tbe  Judgment 
of  recovery  on  such  cause.  This  was  proper 
pleading,  ebpeclally  as  It  Is  conceded  the 
counts  were  common  in  the  former  suit,  with 
a  bUl  of  particulars  aUachedr  which  Induded 
such  costs.  Tbe  judgment  Is  affirmed.  Judg- 
ment affirmed. 
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Afmcw  TOR  PcRMiiAL  IimiRiia  —  Hastbr  and 
Sbrvaht  —  MoTioiT  TO  Instkuot  for  Dk- 

»BSD*,NT— ETIDKSOK— SCFFlCiaSCT. 

1.  The  rale  that,  wLere  there  is  a  ecintilla 
of  eridence  tending  to  support  the  case  ot  a 

Krty  who  has  the  burden  of  proof,  it  Bboald 
submitted  to  tbe  jury,  does  not  prevfOl  in 
Illinois. 

2.  Where  there  is  literally  no  evidence  to 
support  a  necessary  allegation  required  to 
he  {fforedt  or  the  eridence  tending  in. some  re- 
mote degree  to  support  erery  auction  is  too 
Inconclusive  to  justify  a  verdict,  the  court 
may,  when  the  qneRtion  is  properly  raised,  so 
determinet  end  direct  a  verdict  as  if  there  -was 
no  evidence. 

3.  "A  mere  sdntilla  of  evidence"  means  the 
least  particle  of  evidence, — evidence  which, 
without  further  evidence,  is  a  mere  trifle. 

4.  Plaintiff,  an  experienced  painter,  was  em- 
ployed, under  direction  of  defendant's  fore- 
man, to  attach  a  hanging  scaffold.  After, 
fastening  it  in  a  certain  manner,  the  foreman 
directed  nfm  to  attach  it  to  the  rafters  by  an- 
other method.  He  obeyed,  after  objecti<m  to 
sudi  method,  stating  that  the  hooks  attached 
to  the  scaffold  were  liable  to  be  thrown  out  of 
the  loops  made  by  him,  but  was  told  to  fasten 
them  as  directed.  On  attempting  to  use  the 
scaffold,  the  hooks  slipped  out,  and  plaintiff 
fell  ana  was  injured.  He  testified  that  the 
way  he  first  made  the  fastening  was  the  usual 
way,  and  safe,  and  he  thought  the  other  way 
was  dangerous.  A  fellow  servant  testified  that 
in  his  opinion  the  method  first  adopted  was 
safer.  Heftf,  that  tiic  evidence  did  not  justify 
an  instruction  to  find  for  defendant  on  the 
STound  tliat  plaintiff  had  assumed  the  risk. 

EIiTor  to  appellate  court;  First  district 
Action  by  Charles  P.  Offott  against  World's 
Columbian  Exposition  Company.  The  appel- 
late court  affirmed  a  judgment  for  defend- 
ant (78  111.  App.  231).  and  plaintiff  bilngs  er- 
ror. Bevereed. 

Henry  D.  Beam,  WUlIam  R.  Bnmmler,  and 
Bobert  W.  McCullocb,  for  plaintiff  in  error. 
Jobn  A.  Post  and  John  B.  Brady,  tor  defend- 
ant In  error. 

OAKTBB,  C.  J.  This  was  an  action  on 
the  case  to  recover  damages  for  personal  in- 
juries sustained  by  plaintiff  in  error  while 
in  tbe  employ  of  defendant  in  error.  At  tbe 
close  of  the  evidence  for  the  plaintiff  the 
court,  iqwn  motion  of  tbe  defendant,  in* 
structed  the  Jury  to  Ond  tbe  defendant  not 
guilty.  Tbe  judge  who  sat  In  tbe  trial  hav- 
ing become  one  of  the  judges  of  the  appel- 
late court,  and. the  other  two  Judges  being 
divided  in  opinion,  the  judgment  was  by 
that  court  affirmed,  and  the  cause  was  then 
brought  to  this  court  on  a  writ  of  error  sued 
out  by  the  plaintiff.  The  only  qneatlon  in 
the  case  Is,  did  tbe  court  err  in  Instructing 
the  jury  to  find  the  defendant  not  guilty? 

An  Instruction  to  find  against  tbe  party 
upon  whom  rests  the  burden  of  proof,  on  tbe 
ground  that  there  \a  no  evidence  legally  tend- 
ing to  prove  bis  cause,  or,  as  It  is  now  more 
generally  stated,  on  the  ground  that  the  evl- 
dencer  wltb  ail  tbe  lnf«%ncea  wblcb  tbe 


jury  conld  jnstffiably  draw  from  it,  Is  so 
insufficient  to  support  a  verdict  for  sncb  par- 
ty that  such  verdict,  if  returned,  must  for 
that  reason  be  set  aside.  Is  in  the  nature  of 
a  demurrer  to  the  evidence,  and,  except  as 
to  technical  methods  of  procedure.  Is  gov- 
erned by  the  sanae  rules.  Tbe  maker  of  the 
motion  to  so  Instruct  admits  the  troth  of  all 
opposing  evidence,  and  all  Inferences  which 
may  he  fairly  and  rationally  drawn  from  It. 
Tbe  motion  does  not  Involve  a  determina- 
tion of  the  weight  of  tbe  evidence,  nor  tbe 
credibility  of  witnesses.  Bartelott  v.  Bank, 
119  111.  258,  9  N.  B.  898,  and  cases  cited: 
FhllUps  V.  DIckerson.  80  111.  11:  BaUway 
Co.  ¥.  Dunleavy,  129  BL  132,  22  N.  E.  16. 
It  bas  been  said  In  some  cases  that  If  there 
Is  any  evidence,  however  slight,  tending  to 
prove  plaintiff's  cause  of  action,  such  an  in- 
struction vronld  be  erroneous,  as  It  Is  the 
province  of  tbe  jury,  and  not  of  the  court, 
to  pass  upon  tbe  weight  of  the  evidence,  or 
its  sufficiency  in  probative  force  to  autbailse 
a'  verdict  In  Simmons  v.  Railroad  Co.,  110 
111.  340.  In  delivering  tbe  opinion  of  tbe 
court  Mr.  Chief  Justice  ISheldon  said  (page 
&4S):  "There  may  be  decisions  to  be  fonnd 
which  bold  that  If  there  Is  any  evidence^ 
even  a  scintilla— tending  to  support  the 
plaintiff's  case,  it  must  be  submitted  to  tbt^ 
Jury.  But  we  think  the.  more  reasonable 
rule,  which  has  now  come  to  be .  established 
by  the  Ijetter  authority,  is  that  when  the 
evidence  given  at  the  trial,  with  all  infer- 
ences that  the  jury  could  justifiably  draw 
from  it  is  so  insufficient  to  support  a  ver- 
dict for  the  plaintiff  that  snch  a  verdict  If 
returned,  must  be  set  aside,  tbe  court  is  not 
bound  to  submit  the  case  to  the  jury,  but 
may  direct  a  ycrdlct  for  the  defendant 
Pleasants  v.  Fast  22  Wall.  120;  Randall  v. 
Raiteoad  Co.,  109  U.  S.  478.  S  Sup.  Ct.  322; 
Railway  Co.  v.  Jackson.  L.  B.  8  App.  Cas. 
193;  Beed  v.  Inhabitants  of  Deerfield,  8  Al- 
len, 524;  Skellenger  v.  Bailway  Co.,  61  Iowa, 
714,  17  N.  W.  151;  Martin  v.  Chambers,  84 
111.  579;  PbUiips  T.  Dickeraen,  85  111.  11.  In 
the  recent  case  of  Frazer  v.  Howe,  106  UI. 
503,  this  court  recognized  the  rule  to  be:  'If 
there  is  no  evidence  before  the  jury  on  a 
material  Issue  in  favor  of  a  party  holding 
the  affirmative  of  that  issue,  on  which  the 
jury  could,  in  the  eye  of  tbe  law,  reasonably 
find  in  his  favor,  tbe  court  may  exclude  tbe 
evidence,  or  direct  tbe  jury  to  find  against 
the  party  so  holding  tbe  affirmative.' "  This 
language  was  quoted  In  Bartelott  v.  Bank, 
supra,  and  Mr.  Justice  Schofield.  in  peak- 
ing for  tbe  court  said  (page  272,  119  III.,  and 
page  898,  9  N.  B.):  "Since  It  was  not  in- 
tended in  this  case  to  overrule  Simmons  v. 
Railroad  Co.,  supra,  it  is  apparent  that  'evi- 
dence tending  to  prove'  means  more  than  a 
mere  scintilla  of  evld^ce.  but  evidence  upon 
which  the  jury  conld,  without  acting  unrea- 
sonably In  tbe  of  tbe  law,  decide  in 
favor  of  tbe  plaintiff,  or  the  party  producing 
it   It  is  not  Intended  by  this  practice  that 
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the  function  of  the  Jury  to  pasa  upon  qnes- 
tloDs  of  fact  (s  to  be  Invaded,  any  more  than 
it  Is  intended  that  each  function  is  to  be  in- 
vaded by  a  motion  to  set  aside  a  verdict  and 
for  a  new  trial  upon  the  ground  of  the  want 
of  evidence  to  sustain  the  verdict  In  nei- 
ther case  is  the  court  authorized  to  weigh 
the  evidence  and  decide  where  the  prepon- 
derance is."  See,  also,  Siddall  v.  Jansen.  168 
lU.  43,  48  N.  B.  191,  and  Raclt  v.  Railway 
Co..  173  IlL  289,  50  N.  E.  608.  It  is  clear, 
from  the  cases  cited,  and  others,  that  wliat 
is  called  the  "scintilla  rule  of  evidence"  Is  not 
in  force  In  this  state.  Much  confusion  has 
doubtless  arisen  from  the  different  meanings 
attached  to  the  phrase  "tending  to  prove," 
but  giving  it  the  meaning  as  held  by  this 
court  in  the  Bartelott  Case,  above  cited,— 
that  it  Is  "evidence  upon  which  the  Jury 
could,  without  acting  unreasonably  in  the 
eye  of  the  law,  decide  in  favor  of  the  plain- 
tifT,  or  the  party  producing  it,"— most  of  the 
apparent  conflict  between  the  different  cases 
disappears.  Thus,  it  was  said  by  Mr.  Jus- 
tice Maule  In  JeweU  v.  Parr,  13  C.  B.  909: 
"Applying  the  maxim,  'De  minimis  non  curat 
lex/  when  we  say  that  there  is  no  evidence 
to  go  to  the  Jury  we  do  not  mean  that  there 
is  literally  none,  bnt  that  there  is  none 
which  ought  reasonably  to  satisfy  the  Jury 
that  the  fact  sought  to  be  proved  is  establish- 
ed." It  is,  of  course,  true  that  there  are 
cases  where  there  Is  literally  no  evidence  in 
s  .ipport  of  some  material  and  necessary  alle- 
gation, but  there  are  many  others  where 
there  may  be  some  evidence  tending  In  some 
remote  degree  to  support  every  allegation,  yet 
of  too  inconclusive  and  unsubstantial  a  char- 
acter to  be  the  foundation  of  a  verdict  In 
either  of  such  cases  the  court  may,  when 
the  question  la  properly  raised,  so  determine, 
and  direct  a  verdict  as  In  cases  where  there 
Is  no  evidence.  "A  mere  scintilla  of  evi- 
dence," It  it  means  anything,  means  the  least 
particle  of  evidence,— evidence  which,  with- 
out further  evidence,  is  a  mere  trifle;  and,  as 
the  law  does  not  regard  trifles,  we  see  no 
reason  why,  on  such  a  motion,  the  court 
may  not  ^Judge  such  evidence  Insufficient 
In  law,  and  direct  a  verdict  as  In  cases 
where  thm  Is  no  evidence.  As  was  well 
said  in  Connor  t.  Giles,  76  Me.  132,  "there  Is 
no  practical  or  logical  difference  between  no 
evidence  and  evidence  without  legal  weight" 
It  Is  true  that  such  motions  are  not  to  be 
regarded  with  favor.  The  province  of  the 
jury  must  not  be  invaded  {Frazer  v.  Howe, 
106  HL  663),  and  where  reasonable  minds, 
uctlng  wltUn  the  limitations  prescribed  by 
the  rules  of  law,  might  reach  different  con- 
clusions, the  evidence  must  be  submitted  to 
the  Jury.  For  a  comprehensive  review  of 
this  question,  see  6  Bnc.  PL  &  Prac  667,  and 
2  Thomp.  Trials,  1595, 

In  the  case  at  bar  the  evidence,  in  sub* 
stance,  was:  That  the  plaintiff  in  error  was 
a  painter,  who  bad  worlced  at  his  trade  for 
upward  of  16  years.   That  he  was  a  flrst- 


class  workman,  and  thoroughly  understood 
the  hanging  of  ladders  and  the  putting  up  of 
scaffolds.  That  he  had  been  working  in 
the  World's  Fair  buildings  for  10  months  be- 
fore the  accident  occurred,  on  February  18, 
1893.  At  that  time  he  was  employed  by  the 
defendant  in  the  color  department  working 
In  the  Machinery  Hall  Annex.  Thomas  Hunt 
had  charge,  for  Hie  defendant  of  that  build- 
ing, and  of  all  the  men  employed  there  In 
palnUng,  and  was  foreman  over  the  plaintiff. 
Plaintiff  was  ordered  by  Hunt  to  help  put 
up  a  hanging  stage  or  scaffold  close  to  the 
celling,  atwnt  70  feet  above  the  floor,  near 
the  west  wall  of  ^e  building.  After  hav- 
ing put  up  and  fastened  to  a  cross  beam  the 
ropes  to  which  was  to  be  hooked  the  pul- 
ley to  support  the  east  end  of  the  scaffold, 
he  climbed  up  an  upright  beam,  on  which 
cleats  had  been  nailed,  to  the  rafter,  and  put 
a  strap,  or  strop  (which  is  a  piece  of  flat 
rope,  with  the  two  ends  spliced  together, 
forming  a  loop  or  linIO  around  the  rafter, 
and  put  one  end  of  the  loop  through  the  oth- 
er end,  forming  a  noose  around  the  rafter, 
and  hooked  the  pulley  into  the  single  loop, 
whereupon  the  foreman  called  to  him  from 
below,  and  directed  him  not  to  put  it  up 
that  way,  but,  with  the  double  rope  over  the 
rafter,  to  place  both  ends  in  the  hook  to  the 
puli^;  the  object  being  to  put  up  a  line, 
so  that  the  whole  arrangement  when  the 
work  should  be  finished,  could  be  jerked 
loose  by  standing  on  the  floor.  Plaintiff  ob- 
jected, and  told  Hunt  that  the  hook  was  not 
big  enough  for  that  purpose,  and  that  the 
strap,  being  "brand  new,"  was  "liable  to 
come  down."  Hunt  replied  that  it  would  not 
come  down,  and  repeated  his  orders;  and 
Offutt  obeyed,  and  fastened  the  strap  as 
directed.  Hunt  and  one  Wagner,  who  bad 
been  working  wlfli  Offutt  then  brought  a 
stoge  or  scaffold,  and  with  the  pulleys  pulled 
It  up  to  plaintiff,  who  told  them  at  the  time 
that  it  was  too  short  for  the  place,  and  was 
liable  to  throw  the  loop  out  of  the  hook. 
The  foreman  told  bim  It  was  all  right  uid 
to  fasten  It  up.  The  plaintiff  then  fastened 
the  west  end,  and  crept  on  his  hands  and 
knees  over  the  scaffold  to  the  east  end,  and 
fastened  that  end;  and  while  he  was  crawl- 
ing back  to  the  west  end  to  come  down  for 
orders,  and  when  near  the  center,  the  stage 
commenced  to  swing  endways,  on  account 
of  its  being  too  short  and  the  ropes  fasten- 
ing It  at  each  end  hanging  at  an  angle,  in- 
stead of  straight  down;  and  the  strap  or 
rope  slipped  out  of  the  hook  at  the  west 
end,  and  plaintiff  was  precipitated  to  the 
floor  below,  and  was  seriously  and  perma- 
nently injured.  He  testified  that  the  way 
he  first  fastened  the  strap  and  book  was 
the  proper,  usual,  and  customary  way,  and 
that  It  was  safe,  and  that  he  thought  that 
the  way  the  foreman  told  him  to  do  It  was 
the  wrong  way.  Wagner  testified  that  some* 
times  a  sling  was  used  single,  and  some- 
times double;  that  It  was  often  used  double; 
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that  It  was  safer  dngle,  In  bla  Jndgmeat^ 
becaoae  tlie  book  bad  a  flrmer  grip  on  it; 
that  tt  was  not  conatdered  proper  in  the 
trade  to  have  tlie  loop  doablCi  but  tluU  straps 
had  beoi  put  np  with  the  hook  into  the  dou- 
ble loop  quite  frequently  th£xe. 

Comuel  for  defendant  call  our  attenticMi  to 
a  cwtain  written  statenient  alleged  to  liave 
been  signed  by  ttie  jdalntlff  whm  he  was 
under  treatment  in  the  ho«pItal,  and  which 
It  Is  said  Tartes  from  the  testimony  given  by 
him  upon  the  triaL  But  that  question  re- 
lates only  to  the  credibility  of  the  wltncBs, 
and  the  weight  which  sliould  have  been  giv- 
en to  his  testimony  by  the  jury,  had  the 
issne  been  satnnltted  to  a  Jury,  and  does 
not  arise  in  considering  the  alleged  error  of 
law  In  inatmctlng  the  Jury  to  find  for  the 
defendtot. 

It  is  also  IndBted  that  the  evidence  show- 
ed that,  if  there  was  any  negligence  of  the 
defendant.  It  codslsted  in  the  negligence  of 
the  foreman,  Hunt,  when  he  was  acting  an 
a  f^w  servant  with  the  pUntlfl  In  the 
same  line  of  service.  This  is  also  a  ques- 
tion of  fact,  with  the  evidence  strongly  tend- 
ing to  prove  the  contrary.  The  evidence 
tends  to  prove  that  Hunt  was  acting  aa 
foreman,  representing  the  common  master, 
and  In  that  capacity  gave  speclflc  orders  to 
the  plalntlif  to  perform  the  very  act  which 
caused  the  injury;  and,  as  the  case  le  pre- 
sented here,  we  most,  of  course,  so  aasume. 

The  next  contoition  is  that  It  appears  from 
the  testimony  given  by  plalntlfC  himself  that, 
he  knew  that  it  was  unsafe  to  place  the 
double  loop  through  the  hook,  and  to  use 
the  short  stage  ot  acatttUd  sent  up  to  him,  as 
he  was  ordered  to  do  by  the  foreman,  and 
that,  baring  knowledge  of  the  danger  like- 
ly to  result  from  his  conqdiance  with  the 
foreman's  demands,  he  should,  acting  pru- 
dently, have  refused  to  obey,  and  ttiat,  fall- 
ing In  this,  he  was  guilty  of  such  contribu- 
tory negligence  as  precludes  recovery  on  his 
part  T7nder  the  evidence  it  cannot  be  as- 
sumed, as  a  matter  of  law,  that  tiie  danger 
was  so  Imminent  that  no  man  of  ordinary 
prudence  having  knowledge  of  It  would  Incur 
iL  The  rule  Is  that,  where  tiie  servant  is 
injured  while  ob^lng  the  orders  of  his  mas- 
ter to  perform  work  in  a  dangerous  man- 
ner, the  master  is  liable,  unless  the  danger 
is  80  Imminent  that  a  man  of  ordinary  pru- 
dence would  not  Incur  It  Steel  Co.  v. 
Schymanowski,  162  IlL  447,  44  N.  B.  876, 
and  cases  cited;  Brick  Oo.  v.  Sobkowlak, 
148  in.  S78,  86  N.  B.  072;  BaUroad  Co.  v. 
Dwyer,  162  in.  482,  44  N.  B.  815.  Under 
the  evidence  In  this  record.  It  would  seem 
clear  that  It  was  a  question  of  fact  t<x  the 
Jury  to  determine  whether  the  danger  was 
of  the  character  mentioned,  and  whether  the 
plaintiff  knowingly  Incuired  It  The  mere 
fact  that  he  did  not  regard  it  as  safe  to 
fasten  the  hook  over  the  double  loop,  and 
that  Qie  usual,  customary,  and  safer  way 
was  to  attach  Oie  hook'  to  the  single  loop, 


with  a  noose  over  the  beam  or  rt^ter,  and 
that  he  regarded  the  stage  or  scaffcdd  as  too 
short;  but  pnformed  the  work  as  specifically 
directed  by  the  master,  was  not,  under  aU 
of  the  circumstances  of  this  case,  such  proof 
as  to  authorize  the  court  to  say  to  the  Jury, 
as  a  1^1  proposition,  that  the  evidence, 
with  all  Justifiable  Inferences  to  be  drawn 
from  It  was  insufilclent  to  auliiorize  re- 
covery. There  was  evidence  that  loops  were 
sometimes  hooked  In  tiiat  way  by  those  en- 
gaged in  similar  work.  The  servant  was, 
under  the  evidence,  acting  under  the  specific 
directions  of  the  representative  of  the  mas- 
ter, and  was  required  to  attach  the  loop  In 
a  particular  way  for  the  convenlaice  of  ttie 
master,  so  that  the  scaffold  and  n^es  might 
be  detached  from  their  fastenings  from  be- 
low, and  the  necessity  of  dimUng  up  and 
unloosing  fbem  from  the  rafters  avoided. 
The  plaintiff  was  not  required  by  law  to  dis- 
obey his  master,  or  by  obeying  assume  the 
haxard  of  obedience,  unless  the  danger  was 
80  imminent  that  an  ordinarily  prudent  man 
would  not  incur  It  Besides,  the  plaintiff 
was  not  Injured  while  using  the  scaffold  aa 
a  place  upon  which  to  stond  wbSe  engaged 
In  painting,  but  was  injured  while  in  the 
act  of  adjusting  it  In  obedience  to  ordors, 
and  before  he  could  leave  it  for  a  place  of 
safety.  It  would  be  an  nnjustlflable  Infer- 
ence to  draw,  as  a  legal  conclusion,  that  the 
plaintiff  knew  or  ought  to  have  known  that 
the  AoDgec  vras  so  Imminent  tbaX  the  scaf- 
fold would  faU  before  he  could  leave  It  and 
climb  down  to  the  floor  bdow.  These  are 
questions  of  fact  which  should  have  been 
submitted  to  the  Jury.  The  Judgment  is  re- 
versed,  and  the  cause  remanded  to  the  cir- 
cuit court  Beversed  and  remanded. 


ia*  lu.  eoG) 
GiXT  et  aL  t.  GITT  OF  CHICAGO. 
(Supreme  Court  of  Illinois.  Oct  24.  1898.) 
STRarr  Iupxovbhbxtb— Municipal  Corfoeatioms 

— AHBKDMBXTa — 0ESIITA9CB8 — COHMIBSIOSBRS. 

1.  Where  objection  was  made  to  the  admlB- 
Blon  of  an  ordinance,  a  copy  of  which  was  at- 
tachcd  to  plalntiEFa  petitioQ,  because  It  was 
never  passed  by  the  city  cound^' 

error  to  grant  leave  to  amend  tne  petition  by 
attaching  a  correct  copy  of  the  ordinance. 

2.  In  a  proceeding  for  the  confirmation  of 
an  asBesament  for  the  improvement  of  a  street, 
defendant  claimed  that  after  the  assessment 
roll  had  been  filed,  the  council,  br  en  amend- 
ment to  the  ordinance,  changed  the  character 
of  the  improvement  The  council  did  pass 
certain  otders.  which  were  In^ectual  to 
amend  the  ordinance,  and  were  void.  Held 
Ubat  aB  such  void  orders  were  not  followed, 
they  could  not  prevent  confirmation  6f  the 
asaessment,  since  they  did  not  affect  the 
ordinance. 

3.  An  ordinance  required  a  street  to  be 

EBved  with  asphalt,  which  street  bad  prevloua- 
r  been  paved  with  cedar  blocks  1^  a  special 
assessment  on  the  property,  and  defendant 
paid  bla  proportionate  part  uiereof;  but  it  be- 
came necessary  to  pave  such  street  with  more 
permanent  material.  BM,  that  the  ordinance 
was  not  oK>resBive  la  requiring  the  stteet  to 
be  paved  with  a^halt 
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4.  The  report  of  commisslonerB  appointed  to 
nssew  the  cost  ef  a  street  improvement  is  con- 
clusive, in  so  far  as  it  fixed  the  relative  amount 
of  the  cost  of  the  improvement  to  be  respec- 
tively borne  the  mnoicipality  and  the  own- 
era  of  the  property. 

Appeal  from  Cook  county  court;  William 
T.  Hodson,  Judge. 

Petition  by  the  city  of  Chicago  for  confir- 
mation of  a  special  assessment  for  street  im- 
provement against  the  property  of  A.  T.  Gait 
and  others.  From  a  judgment  confirming  an 
assessment  defendants  appeal.  Affirmed. 

R,  8.  Thompson,  for  app^ants.  Chas;  S. 
Thornton,  Oorp.  Counsel,  and  Arm  and  F. 
Toefs,  Asst.  Ooip.  Gonnsel,  for  appellee, 

GABTEB,  0.  3.  This  is  an  appeal  from  a 
Judgment  of  confirmation  of  a  special  assess- 
ment for  cnrblng,  grading,  and  paving  a  por- 
tlon  of  Korth  dark  street,  In  the  city  of  Chi- 
cago. 

It  Is  first  urged  that  the  ordinance  ctmtaln- 
ed  In  the  petition,  and  under  which  the  as- 
sessment was  made,  was  In  fact  never  passed 
b7  the  coondl  of  the  city  of  Chicago,  and 
that  conseqaently  all  proceedings  based  on 
such  supposed  ordinance  are  void.  When  the 
objection  to  the  admission  in  evidence  of  this 
ordinance  was  made  In  the  county  court, 
counsel  fOr  Oie  dty  admitted  that  the  copy 
of  the  ordinance  attached  to  the  petition  was 
not  a  correct  copy  of  the  ordinance  as  passed 
by  the  council,  and  asked  leave  to  amend  the 
petition  by  Inserting  a  correct  copy,  which 
leave  was  granted  by  the  court,  over  the  ob- 
jection of  the  appellants,  and  the  amendment 
was  made  Instanter.  The  ordinance  described 
the  asphalt  to  be  used,  but  in  the  copy  at- 
taChed  to  the  petition  was  this  clause,  not 
contained  in  the  original,  vis.:  "Or  asphalt 
which  shall  be  equal  in  quality  for  paving 
purposes  to  that  from  Pitch  Lake,  in  the 
Island  of  Trinidad."  The^  was  no  enor  In 
allowing  the  amendmrait,  nor  Is  it  made  to 
appear  that  any  recasttng  of  the  assessment 
roll  was  necessary. 

It  Is  next  urged  that  the  dty  council,  while 
this  cause  was  pending  in  the  county  court, 
and  after  the  assessment  toll  had  been  made 
and  filed,  by  an  amendment  to  the  ordinance 
changed  the  character  of  the  pavement  pro- 
posed, In  a  most  important  respect,— subsU- 
tDtlng  conerote  tor  eiqtanded  metaL  Oounsel 
for  appellee  Insist  that  the  ordinance  was  not 
amended,  but  that  tfae  council  passed  two 
certain  orders  by  resolution,  which  were 
wholly  InetCectual  to  amend  the  ordinance, 
and  were  void.  The  certified  CQfij  Introduced 
In  evidence  does  not  have  the  formal  com- 
mencement prescribed  by  statute  for  ordi- 
nances, and  the  clerk  uses  the  words  '*two 
orders"  In  his  certificate  relating  to  the  ac- 
tion In  question  of  the  council,  and  the  record 
of  the  council  proceedings  contains  the  follow- 
ing in  reference  thereto:  "Aid.  Martin  pre- 
sented the  following  wders,  •  •  •  whl<^ 
were,  on  motion,  duly  passed."  An  ordinance 


cannot  be  amended  In  this  my,  and  t&ese  or- 
ders  bad  no  effect  upon  It  Davis  v.  Olty  of 
Lltchfi^d.  155  HI  884,  40  R  B.  364.  We  do 
not  find  anything  In  the  evldace  showlns 
that  12ie  ordinance  for  the  Improvement  was 
not-complied  with;  and  unlen  these  void  or- 
ders were  fallowed,  Instead  of  the  ordinance, 
we  are  unable  to  see  how  they  could  c^Krate 
to  inevent  Hie  confirmation  of  the  assess- 
ment 

It  Is  next  urged  that  North  darit  street  had 
theretofore  been  paved  by  special  assessmeDt 
and  that  the  property  of  appellants  In  this 
case  had  already  paid  its  proportion  for  the 
improvement  of  the  stnet  Tb»  street  was 
paved  with  cedar  Mo^  upwards  of  elCht 
years  before,  and  the  evldenoe  tntded  to 
show  that  it  had  become  necessary  to  take 
up  these  blocks,  and  pave  the  street  with  a 
more  permanent  materlaL  The  cause  was 
heard  before  tbe  cotirt  without  a  Jury,  and 
we  think  the  court  did  not  err  In  holding  that 
the  ordinance  was  not  unreasonable  w  op- 
pressive in  requiring  the  street  to  be  paved 
wll^  asphalt 

It  is  finally  urged,  because  tbe  commission* 
ers,  In  assesdng  tiie  cost  of  the  Improvement 
found  that  tiie  proportion  of  tbe  total  cost 
wlii<^  woidd  be  of  benefit  to  tbe  public,'  and 
should  be  assessed  to  the  city  <kC  Chicago,  was 
"no  dollara,"  It  was  therefore  not  a  public 
iu^rovement  and  that  the  city  bad  no  power 
to  make  it  by  special  a88e8Bmait~4n  otber 
words,  the  dty  was  not  ebaiged  with  any 
amoont  on  account  of  the  omt^plated  Im- 
prov^mt  The  evidence  showed  that  it  was 
a  public  Imiffovraaent  of  a  public  street  In 
BUUngs  V.  City  of  Chicago.  187  ni.  887.  47  N. 
H  7St,  the  commissioners  made  a  similar  re- 
port, and  we  there  said  (page  842,  187  DL, 
and  page  788,  47  N.  B.)  :  "TUm  court  has 
hdd  In  a  number  of  cases  that  where  the 
commissiiHiers  have  acted  and  made  tiielr  re- 
port, as  was  done  hers,  their  finding  Is  oon- 
dnslve,  In  so  far  as  It  fixes  the  relative 
amount  <tf  file  cost  of  the  Improvemoit  that 
Is  to  be  respectively  borne  by  the  munldpsD- 
tf  and  the  owners  of  the  pn^ierty  benefited.** 
— dtlng  BIgelow  v.  City  of  Chicago,  00  lU. 
40;  City  of  Sterling  v.  Oalt  117  HI.  11,  7  N. 
B.  471;  and  Walters  v.  Town  of  Lake,  129 
m.  2S,  21  K.  B.  606.  See,  also,  Newman  v. 
City  of  Chicago,  168  HI.  469,  88  N.  B.  1053, 
aa  pages  476,  476,  1B8  DL,  and  pages  1064, 
1066,  38  N.  B.  Fhidlng  no  errors,  the  Judg- 
ment Is  affirmed.  Judgment  affirmed. 


an  111.  840) 

IfHRRAT  et  al.  v.  CITY  OP  CHICAGO. 

(Supreme  Court  of  IlUnois.   Oct  24,  1898.) 

MUHICIPAL  C0RFOHA,TIO>(B  —  IhFBOVBKISTS  —  AS 
BB8SHENTS— LiUlTATIOH, 

1.  The  act  relating  to  dtles  and  villages 
(article  9,  S  40)  provides  that  a  new  assess- 
ment for  improvements  may  be  made  on  the 
BettiuK  aside  of  a  former  assessment  Sec- 
tion 48  provides  tiiat  it-  from  any  cause,  any 
dty  or  village  shall  faU  to  collect  the  whole> 
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or  a  part  of  any  special  aBseflsment  "which 
nhall  not  he  canceleii  and  set  aside  b;  the  or- 
der of  any  court,"  the  municipal  authorities 
may,  at  any  time  vitbin  five  years,  direct  a 
new  asseument.  A  special  assasament  was 
divided  into  ten  installments,  and  a  judgment 
for  the  Bale  of  property  for  delliiQUent  Install- 
mtota  was  refused  on  the  ^ound  that  the 
law  did  not  warrant  the  diTisioa  into  more 
than  five  InstallmentB.  Held,  that  such  judg- 
ment was  equivalent  to  a  setting  aBidfe  of  the 
asses^cnt,  within  Rection  40,  and  therefore 
the  five-year  limitation  prescribed  in  section 
4S  was  not  applicable. 

2.  Under  City  and  Village  Act,  art  0,  5  46, 
providing  that  a  new  sssesament  for  Improve- 
ments may  t>e  made  when  the  former  one  is 
set  aside,  the  right  to  make  a  new  asseBsment 
accrues  only  when  the  former  one  is  set  aside, 
from  which  time  limitation  runs. 

Appeal  from  Coeit  eoontj  court;-  O.  B*.  Wheat, 
Judge. 

Proceeding  by  the  eitj  of  Chicago  to  conflna 
a  spetilal  assessment  for  Improremeuta.  From 
an  order  confirming  It,  George  W.  Murray  and 
ottiexB,  objectors,  fy»peaL  Afflnned. 

Tbomas  J.  Holmes  (Lowenthat  &  Fropper 
and  Thomas  Marshall,  <^  comiseQ,  for  appel- 
lants. Oharles  S.  Thornton,  -  Corp.  Counsel, 
and  Armand  F.  Teefy,  Asst.  Corp.  Oonnsel, 
for  appellee. 

CARTEB,  C.  J.  This  ia  an  appeal  from  a 
Judgment  of  the  county  court  of  Cook  county 
oonflrmlng  a  certain  special  assessment  levied 
hj  the  city  of  Chicago.  On  March  18,  1889, 
the  village  of  Washington  Heights  passed  an 
ordinance  for  the  laying  of  water  pipes  in  cer- 
laln  streets,  to  be  paid  tox  by  special  assess- 
ment The  assessment  was  made,  and  was 
confirmed  by  the  county  coujrt  by  default  By 
the  ordinance  the  assessment  was  divided  Into 
ten  equal  installments,  but  after  four  install- 
ments had  been  paid,  certain  property  own- 
ers who  bad  been  assessed  failed  to-  pay  the 
fifth  installment  and,  on  appUcation  by  the 
collector  for  judgment  of  sale,  Interposed  the 
objection  that  the  ordinance  was  void  on  the 
ground  that  the  statute  then  in  force  did  not 
aothoriae  the  division  of  the  assessment  into 
more  thsn  five  Installments. .  The  objection 
was  sustained,  and  the  judgment  lefusing  an 
order  of  sale  was  affirmed  by  this  court  on 
appeal.  People  t.  Nelson,  166  HI.  364, 40  N.  B. 
SS7.  Meanwhile  the  Improvement  had  been 
completed  and  the  work  foUy  performed  ac- 
cording to  the  ordinance.  On  November  12, 
1880^  the  Tillage  <^  Washington  Heights  was 
annexed  to  the  city  of  Chicago.  On  Novem- 
ber 17,  1880;  the  village  passed  an  ordinance 
providing  for  a  supplemental  assessment  to 
supply  the  insufficiencies  of  the  previous  as- 
sessment A  petition  for  such  assessment  was 
filed  in  the  county  court  and  an  assessment 
roll  making  the  same  was  du^  confirmed  ex- 
cept as  to  certain  property  objected  for,  a 
large  portion  of  which  is  the  Same  prcqierty 
here  objected  for  in  this  case.  On  July  Zt, 
1896,  the  city  council  of  the  dty  of  Chicago 
passed  an  ordinance  for  a  new  assessment  to 
pa;  the  balance  at  tbo  cost  of  the  im^ve- 


msnt  which  onllnance  recited  in  the  preamble 
the  first  ordinance  and  the  proceedings  there- 
under, and  the  decision  of  this  court  holding 
the  assessment  invalid  because  of  its  division 
into  tea  installmeats,  and  then  provided  that 
the  actual  cost  of  making  such  Improvement, 
excluding  the  cost  of  assessing  and  attempting 
to  collect  the  assessment  theretofore  levied, 
should  be  defrayed  by  special  assessment,  and 
dir^ted  that  the  property  owners  who  baij 
paid  op  account  of  the  assessment  theretofore 
levied  should  be  credited  with  such  amounts 
on  the  new  assessment  and  the  remainder 
only  should  be  confirmed  as  agalilBt  their  prop- 
erty. The  commissioners  reported  the  actual 
cost  of  said  improvement  at  $62,829,  and  cost 
of  making  and  levyfaig  the  assessment  f3r 
017.73,  making  a  total  of  ^,846.73.  They 
also  reported  that  $39,846.73  had  been  paid  on 
the  previous  assessments,  leaving  a  balance  of 
$26,000  unprovided  for.  Of  this  amount  ¥4.- 
845.66  was  assessed  by  the  commlasioners  to 
.the  city  as  puUlc  benefit,  and  the  ranainder, 
amountiug  to  $21,1M.35,  was  spread  on  the 
prop^ty  benefited.  The  appellants  filed  49 
objections  to  the  confirmation  oC  the  roll, 
which,  were,  all  orerruled  by  the  Court  and 
judgment  of  confirmation  entered,  from  which 
they  have  appealed  to  this  court 

Counsel,  do  not  contend  that  frhece  an  as- 
sesaooent  has  been  held  invalid  because  ot  its 
division  into  Installments  contrary  to  the  stat- 
ute, an  ordinance  may  not  be  itassed  for  a  new 
assessment  to  pay  for  the  improvement  com- 
pleted under  the  former  ordinance.  Park 
Oom'rs  T.  Farber,  171  lU.  146,  48  N.  IC  427. 
But  their  principal  cont^tion  in  this  court  is 
that  the-  new  assessment  proceedings  In  this 
case  are  barred  both  by  the  general  llmitatlMi 
act  and  the  special  limitation  contained  in  ar- 
ticle 9  of  the  act  on  dtles  and  villages.  The 
only  sections  of  article  9  relating  to  new  or 
supplemental  assessments  are  sections  46,  47, 
and  48.  Bach  one  of  these  sectlofiS'  provides 
for  a  different  contingency.  Section  46  in:o- 
Tldes  that  If  any  assessment  shall  b«  annulled 
by  the  city  council  or  board  of  trustees,  or  set 
aside  any  court,  a  new  assessment  may  t>e 
made  and  retamed.  Section  47  provides  that 
if,  in  any  case,  the  first  assessment  prove  in- 
Bufiiclent  a  second  may  be  made,  and  so  on 
until  sufficient  moneys  shall  have  been  realiz- 
ed to  pay  for  the  Improvement;  and  section  48 
provides  that  if,  from  any  cause,  any  city  or 
village  shall  fall  to  collect  the  whole  or  any 
portion  of  any  special  assessment  whlcp  may 
be  levied,  which  shall  not  be  canceled  and  set 
aside  by  the  order  of  any  court  the  municipal 
authorities  may  at  any  time  within  five  years 
after  the  confirmation  of  the  original  assess- 
ment direct  a  new  assessment  to  be  made,  etc. 
In  Pardridge  t.  Village  of  Hyde  Park,  131 
HI.  53T,  23  N.  E.  345,  the  court  set  aside  the 
original  assessment  roll  after  the  lapse  of  12 
years;  and  ordered  a  new  one  made,  and  on 
review  of  the  Judgment  confirming  the  latter 
this  court  said  that  eectlon  48  had  no  applica- 
tion where  the  original  assessment  was  never 
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confirmed,  and  that  tbe  limitation  did  not  ap- 
ply. See,  also,  Philadelphia  ft  B.  Coal  &  Iron 
Ck>.  T.  City  of  Chicago,  158  IlL  9.  41  N.  Bl 
1102.  The  language  In  sectiwi  48  li,  **whlch 
Bhall  not  be  canceled  and  set  aaide  by  the 
ot69T  at  any  court."  The  provialon  of  the 
original  ordinance  dividing  the  aflaessmmt  in- 
to 10  installments  was  by  the  Judgment  of  thia 
court  In  People  v.  Nelson,  supra,  declared  void, 
and  the  consequence  was  that  the  Judgment  of 
confirmation  was  also  riM.  Ovlva  T.  Pec^le, 
161  IlL  89,  43  N.  B.  812. 

Counsel  for  appellants  say  that  section  46 
does  not  apply,  because  the  assessment  was 
not  set  aside.  We  are  of  the  opinion  that  the 
effect  of  the  judgment  of  this  court  was  to 
•et  the  assessment  aside,  and  that  theref(»re 
the  proceedings  for  the  new  assesranent  prop- 
erly  fall  under  section  46,  which  contains  no 
limitation.  The  supplemental  assessment  lev- 
ied In  1890,  under  an  ordinance  appearing  to 
have  beea  passed  by  the  village  after  its  an- 
nexation to  the  city  of  Chicago,  was  made  to 
supply  a  mere  defldency  in  amount;  and  even 
If  the  alleged  village  could  then  act,  as  It  was 
«  proceeding  based  on  the  same  Identical  ordi- 
nance held  void  In  the  Nelson  Case  for  the 
reason  stated.  It  was  also  unauthorized  and 
void. 

But  It  Is  urged  that  this  proceeding  Is  barred 
by  section  16  of  the  general  statute  of  limita- 
tions; that  it  is  In  effect  an  attempt  by  the  city 
to  sue  the  property  owner  for  the  cost  of  this 
Improvement  more  than  live  years  alter  the 
Eight  of  action  accrued.  That  part  of  section 
15  of  chapter  83  of  tbe  Revised  Statutes  claim- 
ed to  be  applicable  to  this  case  provides  that 
"all  civil  actions  not  otherwise  provided  for 
shall  be  commenced  within  five  years  next 
after  the  cause  of  action  accrued."  Even  if 
this  provision  of  tbe  statute  had  any  applica- 
tion to  proceedings  of  this  diaracter,  the  pe- 
riod of  five  years  had  not  mn.  The  first  as- 
sessment was  not  set  sslde  until  1895,  and  the 
right  to  make  the  new  assessment  did  not 
accrue  nntU  then;  and.  as  It  was  made  In  1896, 
It  was  certainly  not  barred  by  this  limitation. 

Other  objections  of  a  technical  idiaracter 
have  been  urged,  but  after  a  careful  exami- 
nation of  the  record  we  find  they  are  tmtena- 
Dle.   The  jodgment  la  afflrmed.  Judgment 


an  III.  no) 

BOARD  OF  B0UCATION  OP  DIST.  NO.  1 
T.  TRUSTEES  OF  SCHOOLS  OF 
TOWNSHIP  NO.  42. 
(Supreme  Court  oi  IlUnfOs.  Oct  2^  188S.) 

School  Disteicts— Chinos  op  Botnm&aiBs— 

Rkcord. 

Where  school  troatees,  having  juriBdictlon, 
diange  tbe  boandarles  of  school  districts,  but 
the  derk's  record  th«eof  fails  to  show  jaria- 
diction.  it  may,  after  having  once  been  approved 
by  them,  be  corrected  so  as  to  show  such  Juris- 
diction; and  this  even  aftor  a  change  In  the 
personnel  of  the  board. 

Appeal  from  circuit  court,  Cook  county;  B, 
F.  Dunne,  Judge. 


Petltim  by  the  board  of  education  of  acboot 
district  No.  1  of  township  No.  42,  Cook  coun- 
ty, for  certiorari  to  the  trustees  of  schools  of 
said  township.  From  a  Judgment  of  the  Bjf- 
peUate  court  (74  IlL  App.  401)  affirming  a 
Judgment  of  dismissal,  petitioner  appeals. 
Affirmed. 

Otto  B.  Banutt,  for  appeUant  Ghariea  a 
Arnold,  tot  appelleesi 

WILKIN,  J.  This  proceedhig  Is  upon  a 
common-law  writ  of  certiorari  issued  out  of 
the  Cook  county  clrcolt  court,  directed  to  the 
trustees  of  schools  of  township  No.  42,  etc.,  hi 
that  county,  commanding  them  to  submit 
to  the  court  for  its  inspection  a  transcript  of 
the  record  of  their  proceedings  at  certain 
specified  meetings.  A  hearing  was  had  in 
the  circuit  court  upon  the  return,  the  writ 
quashed,  and  the  petition  dismissed  at  the 
cost  of  petitioner.  Tbe  appellate  court,  upon 
appeal,  reversed  the  Judgment  of  the  circnlt 
court  In  so  far  as  It  gave  Judgment  for  costs 
against  the  petitioner  (appellant  here),  and 
sustained  the  judgment  quashing  the  writ 
From  that  part  of  the  Judgment  of  the  ap- 
pellate court  affirming  tbe  Judgment  of  the 
circnlt  court,  appellant  appeals  here.  A  very 
full  statement  of  the  case  Is  reported  with  the 
opinion  of  the  appellate  court  (74  III.  Apjf. 
401),  and  It  is  unnecessary  to  repeat  it 

The  petition  attacks  the  record  of  the  ^o- 
ceedings  of  the  trustees  on  the  ground  that  It 
shows  upon  its  face  that  they  acted  without 
jurisdiction.  The  record  sought  to  be  re^ 
vetoed  by  the  petition  was  of  a  proceeding  to 
detach  certain  territory  from  one  district,  and 
add  It  to  another.  In  the  township  of  which 
the  respondents  were  trustees.  ,  They  acted 
first  upon  the  petition  asking  for  the  change 
on  April  6,  1896,  but  the  only  record  of  the 
proceedings  at  that  meeting  is  the  follpwing: 
"The  petition  signed  by  O.  E.  Poole  and  oth- 
ers, to  detach  the  territory  [describing  It] 
from  said  district  No.  1,  and  add  It  to  district 
No.  2,  in  township  No.  42,  range  13,  In  said 
county.  Motion  of  J.  J.  Flanders  that  the 
petition  of  O.  E.  Poole  snd  others  be  grant- 
ed." At  a  meethig  held  April  13,  1896,  the 
foregoing  record  was  read  and  approved.  At 
a  meeting  held  July  25tb  following,  it  was 
voted  to  amend  the  record  of  the  previous 
meeting  to  make  it  show  that  the  motion 
mentioned  in  the  record  of  that  meeting  was 
put  and  unanimously  carried.  The  derk 
thereupon  made  the  amendment  It  will  be 
seen  that  neither  the  original  nor  amended 
record  to  this  date  recites  any  of  the  Jurisdic- 
tional facts  which  by  section  50  of  article  3 
of  the  school  law  (Hurd's  Rev.  St  1889,  p. 
1224)  must  exist  to  authorize  the  trustees  to 
act  In  such  case.  It  was  held  by  the  appel- 
late court  (and  we  think  properly)  that  for 
want  of  such  recital  of  the  Jurisdictional 
facts,  the  record,  as  amended  July  25,  1896, 
was  fatally  defective.  The  complete  record, 
however,  further  shows  that  at  a  subsequent 
meeting  of  the  board  held  AprU  27,  1897i  the 
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elerk  was  ordered  to  make  a  further  amend- 
ment of  the  record  of  the  proceedings  had  on 
April  6,  1886,  which  was  done;  and  we  think 
It  clear  that  by  this  amendment  the  record 
Is  complete,  showing  that  the  trustees  had 
Jurisdiction  In  the  premises,  and  that  tbelr 
action  In  granting  the  prayer'of  the  petltkm 
was  In  all  things  regular. 

The  point  most  earnestly  urged  by  counsel 
for  appellant  against  the  last  amendment  of 
the  record  Is  that  the  trustees  had  no  power 
at  the  subsequent  meeting  to  order  the  clerk 
to  make  the  amendment.  This  imint  was 
decided  adversely  to  appellant  by  the  appel- 
late court,  citing  the  decision  of  this  court  In 
Dupage  Oo.  t.  Commissioners  of  EUghways. 
142  XU.  607.  82  N.  E.  269.  That  case  we  re- 
gard as  In  point,  and  sustaining  the  conclu* 
Blon  reached. 

While  the  objection  that  the  trustees  had  no 
power  to  order  the  clerk  to  amend  the  record 
at  a  subsequent  meeting  goes  both  to  the 
amendment  of  July  25th  and  that  of  April 
27th,  It  Is  Insisted  that  the  latter  amendment 
is  not  only  unauthorized,  by  reason  of  the 
time  at  which  It  was  made,  but  also  upon  the 
ground  that  there  had  be^  a  change  In  the 
personnel  of  the  board  of  trustees;  only  one 
of  the  three  members  of  April  6,  1896,  being 
In  office  April  27, 1897.  We  are  unable  to  see 
upon  what  legal  principle  the  change  In  the 
membership  of  the  board  could  aftect  Its 
power  to  direct  Its  clerk  to  make  amendments 
of  this  character.  The  authority  of  the  board 
to  make  such  an  order.  If  It  exists,  does  not 
depend  upon  the  personal  recollection  of  the 
tndlrldual  members  of  the  board,  but  upon 
the  knowledge  of  the  clerk,  or  such  flies, 
minutes,  or  memoranda  which  put  him  In 
possession  of  knowledge  of  what  actually 
transpired.  The  statute  makes  It  his  duty  to 
be  present  at  all  meetings  of  the  board,  and 
to  record  in  a  book  to  be  provided  for  the 
purpose  all  their  official  proceedings,  and  it 
also  makes  him  liable  to  a  penalty  for  a  fail- 
ure to  perform  that  duty.  The  resolution  at 
the  special  meeting  on  April  27,  1897,  was 
but  a  direction  to  him  to  perform  that  duty; 
and  presumably  he  knew  what  had  been  done, 
and,  after  the  resolution  of  the  t>oard,  did  that 
which  he  should  hare  done  before.  See 
Dupage  Co.  t.  Commissioners  of  Highways, 
supra.  In  our  view  of  the  case,  the  legality 
of  the  amendment  does  not  depend  so  much 
upon  the  resolution  of  the  board  of  trustees 
as  it  does  upon  the  presumption  that  the 
clerk  was  in  possession  of  knowledge  of 
the  facts  recited  In  the  preamble  of  the  reso- 
lution, and  had  failed  to  record  them,  and 
could  have  done  so,  in  the  discharge  of  his 
duty,  as  well  before  as  after  the  passage  of 
the  resolution.  We  reach  this  conclusion  the 
more  readily  because  the  Jurisdictional  fact 
ap  to  presenting  the  petition  to  the  board 
'^twenty  days  before  the  regular  meeting  In 
AprU,"  and  the  delivery  of  a  copy  thereof,  at 
least  10  days  before  the  date  at  which  the 
petition  was  to  be  considered,  to  the  president 
UN.BI.-43 
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or  clerk  of  the  board  of  directors  of  each  dis- 
trict whose  boundaries  were  to  be  changed  if 
the  petition  was  granted,  were  matters  which 
must  have  appeared  from  the  flies  fn  the  pro- 
ceeding. It  has  not  been  the  rule  In  this  court 
to  exact  of  public  officers  of  these  quasi  mu- 
nicipalities the  highest  degree  of  accuracy  or 
formality  In  the  discharge  of  their  duties,  for 
the  reason  that  to  do  so  would  result  In  injury 
to  the  public.  If  it  be  said  that  here  was  an 
unreasonable  lapse  of  time  between  the  pro- 
ceeding and  the  recording  thereof,  it  may  also 
be  said  that  there  was  unnecessary  delay  in 
the  attempt  on  the  part  of  the  petitioner  to 
set  aside  the  redlstrlctlng.  We  regard  the 
opinion  of  the  appellate  court  in  this  case  as 
fuUy  and  fairly  disposing  of  the  substantial 
questions  Involved,  ajid  while,  on  the  ques- 
tion last  considered,  the  case  of  City  of  Cov- 
ington V.  liUdlow,  1  Mete.  (Ky.)  295,  seems  to 
be  an  authority  against  the  view  bereta  ex- 
pressed, we  are  not  disposed  to  follow  it. 
The  Judgment  of  the  appellate  court  will  be 
affirmed.  Judgment  affirmed. 


a76  HI.  401) 

BRAUN  V.  CRAVEN. 

(Supreme  Court  of  Illinois.  Oct.  24,  1898.) 

Nboliqbncb — Nbkvous  Shook  —  Ahort  Wokdb— 
FEOBABLB  CONSCqOBNCBS—RsMOTE  Dahaobs. 

Defendant,  the  landlord  of  plaintiff's  sis- 
ter, entered  the  house  to  collect  the  rent,  and 
went  into  the  room  where  plaintiff  was  pack- 
ing her  goods  prior  to  removal,  and  stated  to 
het,  in  a  loud  and  angry  tone  and  boisterous 
manner,  that,  If  she  attempted  to  move,  he 
would  have  a  constable  there  In  five  minutes. 
Plaintiff  asked  damages  for  a  severe  nervous 
shock  claimed  to  have  been  suffered  thereby, 
which  resulted  in  St  Vitas'  dance.  The  land- 
lord had  a  right  to  enter  the  house.  He  knew 
nothing  of  plaintifTs  norvous  temperament. 
Hdd,  that  damages  were  not  recoverable,  since 
not  the  natural  and  probable  consequences  of 
defendant's  acts. 

Appeal  from  drcolt  court,  First  district; 
James  Gogglu,  Judge. 

Action  by  Emma  Braun  against  Thomas 
Craven.  Prom  a  judgment  of  the  appellate 
court  (78  111.  App.  189)  reversing  a  Judgment 
for  plaintiff,  plaintiff  appeals.  Affirmed. 

The  appellant  sued  appellee  in  an  action  on 
the  case,  and  filed  her  declaration,  which  con- 
tained four  counts.  The  first  count  alleges 
that  the  plaintiff  was  living  at  the  home  of 
Julia  Soper,  in  Bvauston;  that  the  defendant 
then  and  there  entered  the  said  house,  and  it 
then  and  there  became  and  was  the  duty  of 
tbe  said  defendant  to  conduct  and  demean 
himself  in  an  orderly  and  peaceable  manner, 
and  to  announce  or  give  notice  and  waralug 
of  his  approach  to  and  Into  said  house,  and  to 
the  presence  of  the  plaintiff;  yet  the  defend- 
ant, wholly  disregarding  his  duty  in  that  be- 
half, neglected  and  wholly  failed  to  announce 
his  entry  to  the  said  house  to  the  plaintiff  or 
any  other  occupant  thereof,  but  wrongfully 
and  willfully  then  and  there  entered  therein 
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unbidden,  and  then  and  there  stealthily,  and 
without  warning  or  announcement,  entered 
the  presence  of  the  plaintiff,  greatly  surpris- 
ing and  sbocblng  her;  that  the  defendant 
then  and  there  demeaned  hlmseU  In  the  pres- 
ence of  the  plaintiff  In  a  violent  and  boisterous 
manner,  using  towards  her  violent,  abusive, 
and  threatening  language,  greatly  frightening, 
terrifying,  and  shocking  her,  whereby  she 
sustained  a  severe  and  permanent  shock  to 
her  nervous  system  and  mind,  and  oth^wise 
sustained  great  and  permanent  bodily  harm 
and  injury,  and  became  and  was  sick,  sore, 
and  disordered,  and  so  remained  thence  hith- 
erto, durhig  all  which  time  she  suffered,  and 
still  does  and  will  ever  suffer,  great  pain. 
The  second  and  third  counts  are  sabstantially 
like  the  first  The  fourth  count  alleges  the 
plaintiff  was  In  a  bedroom  in  a  certain  dwell- 
ing, which  dwelling  was 'the,  home  and  rest* 
dence  of  the  plaintiff,  and  then  alleges  the 
facts  substantially  as  set  forth  In  the  first 
count.  A  general  demurrer  to  the  declara- 
tion was  interposed  and  overruled,  and  a  plea 
of  general  issue  was  filed. 

The  evidence  showed  that  appellant  lived 
with  her  sister,  who  was  a  tenant  of  appellee. 
.Appellee  went  to  the  house  to  collect  rent 
His  conduct,  actions,  and  language  while 
tbere  are  alleged  to  have  been  so  negligent 
that  they  caused  the  Injury  to  appellant,  by 
fright  and  mental  shock,  which  resulted  in 
serious  physical  Impairment  The  actions  and 
language  of  appellee  which  are  the  basis  of 
this  suit  are  given  by  appellant  and  her  wit- 
nesses substantially  as  follows:  When  ap- 
pellee entered  the  house,  his  tenant,  the  sister 
of  appellant,  was  having  her  household  goods 
removed  therefrom.'  Appellant  testified  as  to 
what  took  place,  as  follows:  "I  was  up- 
stairs In  my  bedroom,  sitting  on  the  floor. 
Something  made  me  look  up,  and  Mr.  Craven 
tappellee]  waved  his  arms,  and  shouted.  He 
seemed  so  big.  I  was  flat  on  the  floor.  He 
said:  'What  are  you  doing  here?  I  forbid 
you  moving.  If  you  attempt  to  move  1  will 
have  a  constable  here  in  five  minutes.  1  re- 
fuse to  take  possession  of  these  premises.*  I 
was  so  frightened  I  was  paralyzed  with  fear. 
I  could  not  speak  or  move."  The  brother  of 
appellant  testified:  *'I  remember  the  day  that 
we  moved  from  Benson  avenue  down  to  Clark 
and  Halsted  streets.  I  saw  the  defendant  at 
our  home  on  that  day.  When  I  first  saw  him, 
he  was  standing  Just  inside  the  bedroom  door, 
where  my  sister,  Mrs.  Braun,  was,— on  the 
second  floor.  That  bedroom  was  the  north- 
west room.  I  heard  him  before  I  saw  him. 
1  heard  him  say:  'Herel  what  are  you  doing? 
Don't  you  move.  1  refuse  to  take  possession 
of  these  premises.  I  will  have  an  ofilcer  here 
in  five  minutes  to  stop  these  goods.'  These 
words  were  spoken  in  a  very  loud  and  angry 
tone  of  voice.  I  was  Just  out  of  sight  at  the 
end  of  the  hall,  when  he  said,  'Here!  what 
are  you  doing?  I>on't  you  move;'  and  then 
I  came  towards  him  to  see  what  was  the  mat- 
ter, not  knowing  what  it  was,  and  the  rest 


of  it  I  heard  as  be  stood  over  her.  She  was 
sitting  on  the  floor.  As  he  was  speaking  these 
words,  he  was  swinging  his  arms,  and  gesticu- 
lating very  wildly.  On  hearing  these  words 
uttered  by  the  defendant,  I  hurried  to  the 
front  end  of  the  hall,  and  saw  him  standing 
Id  the  door.  I  went  clear  up  to  him.  He  was 
standing  very  close  to  my  sister,— clear  up  to 
her,  right  by  her  side.  She  was  sitting  flat 
on  the  floor.  He  was  dose  enough  to  have 
touched  her  with  his  hands  If  he  had  so  de- 
sired to.  I  should  eay  close  up  to  her,— not 
six  Inches  from  her.  Upon  my  going  up  there 
to  where  the  defendant  was,  I  said:  'Here, 
what  Is  the  trouble  here?  What  do  you 
want?'  He  turned  to  me,  and  said:  'I  refuse 
to  take  possession  of  these  premLses.  I  wQl 
have  an  officer  here  in  flve  minutes  to  stop 
these  goods.*  When  he  said  thes6  words,  he 
was  still  dose  by  my  sister.  I  tried  to  stop 
him,  and  said,  'What  is  the  matt^?'  and  he 
turned  around,  and  went  downstairs  as  hard 
as  he  could  go.  He  had  a  long,  dark  or  black 
'-very  dark— ulster,  or  storm-coat  ulater,  l 
should  say.  and  a  black  slouch  hat,  pair  of 
overshoes  or  rubbers,  or  something  of  that 
sort  I  did  not  hear  him  approach  my  slater's 
room  or  go  up  those  stalra"  An  expressman, 
Steen,  testified:  "He  [defendant]  told  me  to 
stop  loading  the  goods.  He  opened  the  mid- 
dle door,  and  walked  very  fast  right  up  the 
stairs.  He  did  not  ring  the  bell.  He  wore 
rubbers,  and  made  no  noise  g<^g  up.  He 
went  into  the  room  wh^re  the  plaintiff  IMrs. 
Braun]  was,  and  said:  'What  are  you  doing 
here?  I  will  have  an  officer  here  to  stop  these 
goods.*  He  qioke  at  the  top  of  his  voice.  He 
was  angry.  He.  stood  In  the  doorway  vhea 
he  did  this.  Plaintiff  was  on  her  knees,  pack- 
ing. Her  brother  came  In  the  room,  and  ask- 
ed what  was  the  matter.  Defendant  threw 
up  bis  hands  two  or  three  times,  and  then 
went  downstairs."  Another  expressman, 
ScheU,  testlfled  that  he  heard  a  Uttle  loud 
talking  upstalrs,-~so  loud  that  a  man  could 
hear  it  down  to  the  first  floor.  No  other  wit- 
ness for  plaintiff  In  the  trial  court  testlfled 
to  any  other  acts  or  conduct  as  causing  the 
alleged  Injury.  Much  additional  evidence  as 
to  the  effect  of  fright  in  cawli^  injury  was 
before  the  Jury.  A  verdict  was  returned  by 
the  Jury  in  favor  of  the  plaintiff  (appellant 
here)  and  her  damage  was  assessed  at  $9,000. 
A  motion  for  a  new  trial  and  a  motion  In  ar- 
rest of  Judgment  were  both  oTermled,  and 
Judgment  was  entered  on  the  verdict  The 
defendant,  the  appellee  here,  sued  out  a  wilt 
of  error  from  the  appellate  court  for  the  First 
district  to  review  that  Judgment;  and  by  the 
latter  court  the  Judgment  of  the  superior  court 
of  Cook  county  was  reversed,  without  re- 
manding the  cause,  the  appellate  court  hold- 
ing, under  the  pleading  and  facts  appearing 
In  the  record,  there  was  no  right  of  recovery. 
From  that  judgment  of  reversal,  the  plaintiff 
In  the  trial  court,  who  was  defendant  In  ez^ 
ror  In  the  appellate  eour^  proeaKiteB  tbSm  ap^- 
peaL 
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WlUiam  Prentiss,  Russell  U.  Wing,  and 
James  Heckman,  for  appellant  Fiinj  B. 
Smltii  and  Morton  Y.  Gilbert,  for  appdlee. 

PHILLIPS,  J.  (after  stating  the  facts).  The 
declaration  In  this  case  charges  appellee  with 
negligence  tn  approaching  the  room  where 
appellant  was,  and  In  so  speaking  and  acting 
In  her  presence  as  to  cause  her  Injory.  This 
constitutes  the  entire  allegation  on  which  a 
recorery  Is  sought  under  the  various  counts 
of  this  declaration.  In  addition  to  the  evi- 
dence above  recited,  it  Is  disclosed  that  ap- 
pellee claimed  there  was  rent  due  him,  and 
he  entered  the  house  for  the  purpose  of  col- 
lecting the  same  before  the  tenant's  goods 
should  be  removed  therefrom.  Under  this 
state  of  facts,  it  Is  necessary  to  determine 
whether  the  language  of  the  appellee,  his 
manner  of  entering  the  house,  and  his  acts 
therein,  are  such  as  can  be  beld  to  consti- 
tute negligence,  and  whether  the  injury  sus- 
tained by  appellant  was  such  as  might  have 
been  foreseen,  or  was  such  a  natural  and 
probable  consequence,  under  the  surround- 
ing circumstances,  as  might  reasonably  have 
been  anticipated  as  the  probable  result  of 
such  acts  and  language.  The  principle  is, 
damages  which  are  recoverable  for  negli- 
gence must  be  such  as  are  the  natural  and 
reasonable  results  of  defendant's  acts;  and 
the  consequences  must  be  such  as,  In  the 
ordinary  course  of  things,  would  flow  from 
the  acts,  and  could  be  reasonably  anticipated 
as  a  result  thereof.  Proximate  damages  are 
such  as  are  the  ordinary  and  natural  results 
of  the  omission  or  commission  of  acts  of  neg- 
ligence, and  such  as  are  usual  and  might 
have  been  reasonably  expected.  Remote 
damages  are  Buch  as  are  tiie  unusual  and  im- 
expected  result;  not  reasonably  to  be  antici- 
pated from  an  accidental  or  unusual  combina- 
tion of  circumstances,— a  result  beyond  and 
over  which  the  negligent  party  has  no  con- 
troL  The  law  regards  only  the  direct  and 
proximate  results  of  ne^gent  acta  as  creat- 
ing a  liability  against  a  defendant  Here, 
appellee  approached  the  house,  and  Altered 
th«  same,  the  door  being  ajar.  So  far  as  the 
avermente  of  this  declaration  are  concerned, 
he  lawfully  entered  the  house  for  the  pur- 
pose of  collecting  rent  He  passed  noiseless- 
ly (because  of  wearing  overshoes)  up  the 
stairs  and  along  the  hall,  approached  the 
door  of  the  only  room  he  saw  occupied,  and 
used  the  language  and  made  the  gestures 
testified  to  by  the  plalntUTs  witnesses  with- 
out Impact  with  plaintiff's  persm.  He  then 
turned  and  left  the  room,  and  went  hurriedly 
to  the  office  of  the  Justice  of  the  peace. 
These  acts  could  not.  In  the  ordinary  course 
of  things,  have  been  reasonably  anticipated 
to  cause  a  diseased  condition  of  appellant— 
to  create  in  her  a  seriously  diseased  condition. 
Appellee  might  have  reasonably  anticipated 
that  his  acts  would  cause  ecdtement  or  even 
fright;  bnt  fright  and  excltonent  so  seldom 
result  In  a  practically  incuralde  disease  that; 


from  the  ordinary  experlmce  of  mankind, 
such  a  result  could  not  have  been  expected. 
The  evidence  for  plaintiff  was  that  by  rea- 
son of  the  excitement  and  fright  a  condition 
of  chorea,  or  St  Vitus'  dance,  was  produced. 
This  Is  shown  to  be  a  diseased  physical  condi- 
tion, resulting  from  mental  suffering,  super- 
induced by  excitement  and  fright  unattend- 
ed by  Injury  to  the  i>erson  resulting  from  im- 
pact Under  the  pleadings  In  this  case, 
mere  words  and  gestures  are  sought  to  be 
made  actionable  because  of  the  nervous  tem- 
perament of  the  plaintiff,  without  which  such 
words  and  gestures  would  not  be  actionable. 
This  would  Introduce  and  Incorporate  in  the 
law  a  new  element  of  damage,— a  new  cause 
of  action,— by  which  a  recovery  might  be  had 
for  an  li^uty  resulting  to  one  of  a  peculiar- 
ly nervous  temperament  while  no  Injury 
would  result  to  another  In  Identically  the  same 
position.  Of  such  a  cause  of  action  and  lia- 
bility for  damage  a  dangerous  use  could  be 
made.  Ko  such  recovery  Is  authorized  under 
the  common  law,  and  no  statute  gives  It 

In  Wyman  v.  Leavltt  71  Me.  227,  it  was 
said:  "We  have  been  unable  to  find  any 
decided  case  which  holds  that  mental  suf- 
fering, alone,  unattended  by  any  Injury  to 
the  person,  caused  by  simple  actionable  neg- 
ligence, can  sustain  action;  and  the  fact 
that  no  such  case  exists,  and  tbat  no  ele- 
mentary writer  asserts  such  doctrine,  is  a 
strong  argument  against  it  *  *  *  If  the 
law  were  otherwise,  It  would  seem  that  not 
only  every  passenger  on  a  train  tbat  was 
personally  Injured;  but  every  one  that  was 
frightened  by  a  collision  or  by  the  train's 
leaving  a  track,  could  maintain  an  action 
against  the  company." 

In  Railway  Co.  v.  Trott  86  Tex.  412,  25 
S.  W.  410,  plaintiff  recovered  damages  for 
negligence  of  the  railway  company,  whereby 
his  team  was  frightened,'  and  broke  his 
wagon,  putting  him  in  fear  and  fright  as  to 
bis  personal  safety,  and  causing  blm  great 
mental  suffering,  vexation,  and  anxiety  of 
mind.  The  Jury  were  Instructed  tbat  if 
plaintiff  was  frightened,  and  put  In  fear 
of  his  personal  safety,  and  was  caused  men- 
tal pain  or  anxiety,  they  should  allow  him 
reasonable  ccnnpensation  therefor.  Two  ques- 
tions were  certified  to  the  supreme  court  for 
decision,  viz.;  "First  In  an  action  for  dam- 
ages based  upon  tortious  and  negligent  con- 
duct of  a  defendant,  where  the  wrongful  act 
caused  damages  to  plaintiff's  property,  but 
no  physical  Injury  to  plaintiff,  Is  mental 
suffering  an  element  of  actual  damages? 
Second.  Can  actual  damages  be  recovered  for 
mental  suffering  where  there  ia  no  physical 
injury,  no  Injury  to  property,  nor  other  ele- 
ment of  actual  damages?"  The  court  said: 
"We  are  of  the  opinion  tbat  these  questions 
should  be  answered  In  the  native.  So  far 
as  we  have  been  able  to  dlacover,  all  the 
cases  Involving  the  question  of  the  right  to 
recover  for  fright  akme  are  In  accordance 
with  that  holding.** 
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In  Ballroad  Go.  t.  Stables,  62  m  813,  It 
WB8  said  (page  320):  "We  caonot  readily  nn- 
derstand  bow  tbere  can  be  pain  witbont 
mental  suffering.  It  la  a  mental  emotion 
arising  from  a  physical  Injury.  It  la  the 
mind  that  feels  or  takes  cognizance  of  physic- 
al pain,  and  hence  tbere  is  mental  anguish 
or  suffering  Inseparable  from  bodily  Injury, 
unless  the  mind  Is  overpowered  and  con- 
sclonsneea  Is  destroyed.  The  mental  anguish 
which  would  not  be  proper  to  be  considered 
Is  where  It  Is-  not  connected  with  the  bod- 
ily Injniy,  but  was  caused  by  some  mental 
conception,  not  arising  from  the  plqrslcal  In- 
Jury." 

In  City  of  Chicago  McLean.  133  lU.  148, 
24  N.  B.  527.  It  was  said  (page  1S3.  183  TXL, 
and  loge  528,  24  N.  B.):  "Any  mental  an- 
guish which  may  not  have  been  connected 
with  the  bodily  injury,  but  caused  by  some 
conception  arlidng  from  a  different  source, 
could  not  properly  have  been  taken  Into  con- 
sideration by  the  jury." 

In  Caimlng  t.  Inhabitants  of  WlUlams- 
town,  1  Chifih.  452,  it  was  said:  "The  argu- 
ment for  the  defendants  assumes  tbat  the 
plaintiff  sustained  no  injury  In  his  person, 
withbi  the  meaning  of  the  statute,  biit  mere- 
ly incurred  risk  and  peril,  whlcb  caused 
f^ht  and  mental  suffering.  If  such  were 
the  fact,  tiie  verdict  would  be  contrary  to 
law.  But  we  must  suppose  that  the  Jury, 
under  the  instructlona  given  to  them,  found 
that  the  pbUntiff  received  an  Injury  In  tala 
person.— a  bodily  Injury.— and  tbat  they  did 
not  return  their  verdict  for  damages  sus- 
tained by  mere  mental  suffering  caused  by 
the  risk  and  peril  which  he  Incurred;  and, 
though  tbat  bodily  Injury  may  have  been 
very  small,  yet  It  waa  a  ground  of  action, 
within  the  statute,  and  caused  mental  suf- 
fering to  the  plaintiff.  Tbat  suffering  waa 
a  part  of  the  Injury,  for  which  be  was  enti- 
tled to  damages." 

In  Keyes  v.  Ballway  Co.,  86  Minn.  290. 
30  N.  W.  888.  It  was  said:  "The  mental  dis- 
tress and  anxiety  which  may  be  proved  In 
actions  for  personal  injuries  la  confined  to 
auch  as  is  connected  with  the  bodily  inju- 
ry, and  la  taiAy  and  reaaonably  the  plain 
conseauence  of  auch  injury.  The  mental  an- 
guish, like  physical  pain,  to  be  taken  Into 
conalderatlon  In  such  cases  la  confined  to 
such  as  la  endured  by  the  plaintiff  in  con- 
sequence of  a  persenal  injury  to  blmself." 

In  AIlsop  V.  AllBop,  5  Hurl.  &  N.  '534,  Pol' 
lock,  C  B.,  aald:  "We  are  all  of  the  opinion 
that  the  defendant  la  entitled  to  Judgment 
There  la  no  precedent  for  any  auch  special 
damage  as  that  laid  In  this  declaration  being 
made  a  ground  of  action,  so  aa  to  render 
worda  actionable  which  otherwise  would  not 
be  so.  We  ought  to  be  careful  not  to  In- 
troduce a  new  element  of  damage  recollect- 
ing to  what  a  large  class  of  actions  It  would 
apply,  and  what  a  dangerous  use  might  be 
made  of  It  In  actions  for  making  false 
charges  before  magistrates,  for  giving  false 


Characters,  and  for  torts  of  all  kinds,  lUnesa 
might  be  aald  to  have  arlaen  by  the  wrong 
sustained  by  the  plaintiff.  •  •  *  Thla  par- 
ticular damage  depends  on  the  temperament 
of  tbe  party  affected,  and  it  may  be  laid 
down  that  Illness  arising  from  the  excite- 
ment which  the  slanderous  language  may 
produce  is  not  tbat  sort  of  damage  wbfcta 
forma  a  ground  of  action." 

Renner  v.  Canfleld.  86  Minn.  90,  30  N.  W. 
485.  was  a  case  where  the  d^endant  and  a 
companion  were  driving  along  the  highway 
In  front  of  plalntlff'a  prenUaes  when  a  dog 
belonging  to  plalntUTa  taXber  attacked  the 
dog  of  the  defendant's  companion.  Defend- 
ant sprang  from  ths  wagon  vritb  his  gun, 
whereupon  the  dog  fled  towards  plalntifTa 
premises,  and,  as  It  ran,  defoidant  fired  at 
and  killed  it  Pbilntiff's  wife  waa  atandlng 
at  the  pump  near  the  bouae,  and  aaw  the  de- 
fendant shoot  She  w&b  1b  a  delicate  state 
of  health,  and,  her  nerves  being  voy  sensi- 
tive owing  to  bw  pregnancy,  she  waa  startled 
and  frightened  ao  that  she  suffered  a  mis- 
carriage, and  her  health  waa  aerioualy  af- 
fected. Hot  fright  waa  caused,  or  at  least 
aggravated,  by  the  mistaken  Impresdon  that 
the  defendant  aimed  his  gun  towards  her. 
For  tbe  damages  resulting  from  this  injury, 
the  plaintiff  brought  tala  action.  It  waa  said: 
"Ttae  court  did,  however,  expressly  Instruct 
the  Jury  that  the  abooting  of  this  dog  by 
defendant  was  unlawfuL  He  alao  Instructed 
them  tbat  a  person  la  liable  for  an  the  con- 
aequencea  which  flow,  naturally  and  direct- 
ly, from  hia  acta,  and  thcai  left  It  to  them  to 
decide,  aa  a  question  of  fact  whether  Ibe 
injuries  to  plalntlfll'B  wife  were  the  natural 
result  of  defendanf  a  acta.  From  thia  Uie 
Jury  could,  and  naturally  would,  underatand 
that  the  defendant  might  be  liable  In  thla  ac- 
tion from  tiie  mere  fact  that  tbe  Jdlllng  of 
the  dog  waa  unlawfuL  We  think  a  verdict 
for  tbe  plaintiff  could  not  be  auatained  on 
auch  theory  of  the  caae.  It  is  dementary 
that  a  man  Is  liable  only  for  ttae  proximate 
or  immediate  and  direct  results  of  his  acts. 
In  strict  logic.  It  may  be  said  that  be  who 
is  the  cause  of  loss  afaould  be  responsible 
for  all  the  losses,  whether  proximate  or  re- 
mote, which  followed  from  his  acta;  but 
in  practical  worldugs  of  society,  any  sacb 
rule  would  be  impracticable  and  unjnat  and 
therefore  the  law  looks  only  to  direct  and 
proximate  reaulta;  or,  aa  the  rule  la  some- 
times stated,  whoever  does  a  wrongful  act 
la  answerable  for  tbe  consequencea  that  may 
ensue  in  tbe  ordinary  and  natural  course  of 
eventa.  There  can  be  no  fixed  rule  upon  the 
aubject  tttat  can  be  applied  to  all  caaea. 
Much  must  depend  upon  the  circumstances 
of  each  particular  case.  But  In  thUt  case  It 
is  very  clear  to  us  that  the  killing  of  this 
dog  was  in  no  sense  One  proximate  cause  of 
tbe  Injury  to  the  plaintiff's  wife.  The  act 
Itself  was  not  a  tort  of  any  kind  against 
plaintiff,  aa  the  dog  waa  not  hia  property. 
Tbe  Injuiy  to  tbe  woman  would  have  been 
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presumably  tlie  some  whether  the  kUllQg  of 
the  dog  was  lawful  or  tmlawful,  and  wbeth- 
«r  the  defendant  bad  fired  at  the  dog  or  at  a 
bird  In  the  air.  If  the  acta  of  the  defendant 
amonnted  to  any  tort  which,  in  any  possible 
view  of  the  case,  conld  be  held  to  be  the 
proximate  result  of  the  Injuries  complained 
of,  the  gist  of  it  must  be  negligence  In  shoot- 
ing In  such  proximity  to  a  human  residence 
■as  might  naturally  aW  reasonably  be  antici- 
pated to  be  liable  to  Injure  the  inmates,  by 
fright  or  otherwise.  We  are  by  no  means 
prepared  to  say  that,  upon  the  evidence,  a 
verdict  for  the  plaintiff  could  be  sustained 
even  upon  that  ground."  . 

In  Scheffer  v.  Railroad  Co.,  105  U.  B.  249, 
an  action  was  brought  to  recover  damages 
for  the  death  of  Scheffer.  The  deceased 
was  injured  by  the  negligence  of  the  rail- 
road company,  and  hts  Injuries  were  of  so 
severe  a  character  that  Insanity  resulted, 
and,  while  In  that  condition,  he  committed 
fluidde.  It  was  said :  "The  proximate  cause 
of  the  death  of  Scheffer  was  his  own  act  of 
eelf-destmctlon.  It  was  •  *  •  a  new 
oause,  and  sufScient  cause,  of  death.  The 
argument  la  not  sound  which  seeks  to  trace 
this  Immediate  cause  of  death  through  the 
previous  stages  of  mental  aberration,  phyalc- 
al  suffering,  and  eight  months  of  disease  and 
medical  treatment,  to  the  original  accident 
on  the  railroad.  Such  a  course  of  possible  or 
even  logical  argument  would  lead  back  to 
that  great  first  cause,  least  understood.  In 
which  the  train  of  all  cansatlon  ends.  The 
suicide  of  Scheffer  was  not  a  result  natural- 
ly and  reasonably  to  be  expected  from  the 
injury  received  on  the  train.  It  was  not 
the  natural  and  probable  consequence,  and 
could  not  have  been  foreseen  In  the  light  of 
the  circumstances  attending  the  negUg-mce 
of  the  officers  in  charge  of  the  train.  His 
insanity,  as  a  cause  of  the  final  destruction, 
was  as  little  the  natural  or  probable  result 
of  the  n^Ugence  of  the  railway  officials  as 
his  suicide;  and  each  of  these  are  casual 
or  unexpected  causes  Intervening  .between 
the  act  which  Injured  bim  and  his  death." 

In  Halle's  Curator  v.  Railway  Co.,  0  C.  0. 
A.  134.  60  Fed.  657,  It  was  said:  "Accord- 
ing to  the  great  current  of  modem  medioal 
authorities,  insanity  is  a  disease,— a  disease 
of  the  mind,— the  existence  of  which  Is  a 
-question  of  fact  to  be  proved  Just  as  much 
as  the  possible  existence  of  any  other  dis- 
ease. *  •  •  While  the  defendant,  as  a 
common  carrier,  had  reason  to  anticipate 
that  an  accident  wonld  cause  physical  in- 
Jury,  and  would  produce  fright  and  excite- 
ment, It  had  no  reason  to  anticipate  that 
the  latter  would  result  In  a  permanent  in- 
Jury;  as,  a  disease  of  the  mind,  or  any  other 
disease  that  might  be  caused  by  excitement, 
exposure,  and  hardship  sometimes  Incident 
to  travel.  If  the  disease  was  not  likely  to 
result  from  the  accident,  and  was  not  one 
which  the  defendant  could  have  reasonably 
foreseen  In  the  light  of  the  attending  circum- 


stances, then  the  accident  was  not  the  prox- 
Imate  cause.  The  defendant  had  no  reason 
to 'anticipate  that  the  result  of  an  accident 
on  its  road  woold  so  oi>OTate  on  Haile'B  mind 
as  to  produce  disease,— the  disease  of  Insan- 
ity,—any  more  than  that  the  exposure  and 
hardship  he  suffered  would  produce  gripi>e, 
pneumonia,  or  any  other  disease.  He  sus- 
tained no  bodily  Injury  by  the  accident,  so 
far  as  the  petition  shows;  but  It  caused  a 
shock  and  an  exdtement,  which,  under  his 
peculiar  mental  and  physical  condition  at  the 
time,  resulted  In  bis  Insanity.  The  defend- 
ant owed  him  the  duty  to  carry  him  safely, 
—not  Injure  bis  person  by  force  or  violence. 
It  owed  him  no  duty  to  protect  him  from 
fright,  excitement,  or  from  any  hardship 
that  he  might  subsequently  suffer  because 
of  the  unfortunate  accident" 

In  Ewlng  V.  RaUway  Co.,  147  Pa.  St  40,  23 
Atl.  340,  It  was  said:  "It  la  plain  from  the 
plaintiff's  statement  of  her  case  that  her  only 
injury  proceeded  from  fright,  alarm,  fear, 
and  nervous  excitement  and  distress.  There 
was  no  allegation  that  she  received  any  bod- 
ily Injury.  If  mere  fright  unaccompanied 
with  bodily  injury,  is  a  cause  of  action,  the 
scope  of  what  are  known  as  accident  cases 
will  be  greatly  enlarged;  for.  In  every  case 
of  a  collision  on  a  railroad,  the  passengers, 
although  they  may  hare  sustained  no  bodily 
harm,  will  have  a  cause  of  action  against 
the  company  for  'fright'  to  which  they  have 
been  subjected.  This  Is  a  step  beyond  any 
decision  of  any  legal  tribunal  of  which  we 
have  knowledge.  Negligence  constltntes  no 
cause  of  action  unless  It  expresses  or  estab- 
lishes some  breach  of  duty.  What  duty  did 
the  company  owe,this  plaintiff?  It  owed  her 
the  duty  not  to  Injure  her  person  by  force  or 
violence,— In  other  words,  not  to  do  that 
which,  If  committed  by  an  individual,  would 
amount  to  an  assault  upon  her  person;  but 
It  owed  her  no  duty  to  protect  her  from 
fright  nor  had  It  any  reason  to  anticipate 
that  the  result  of  a  collision  on  Its  road  would 
so  operate  on  the  mind  of  a  person  who  wit- 
nessed It  but  who  sustained  no  bodily  Injury 
thereby,  as  to  produce  such  nervous  excite- 
ment and  distress  as  to  result  In  permanent 
Injury;  and  If  the  Injury  was  one  not  likely 
to  result  from  the  collision,  and  one  which 
the  company  could-  not  have  neasonably  fore- 
seen, then  the  accident  was  not  the  proximate 
cause.  The  true  rule  on  this  subject  Is  as 
follows:  'In  determining  what  is  the  proxi- 
mate cause,  the  true  rule  Is  that  the  injury 
must  be  the  natural  and  probable  conse- 
quence, as,  under  the  surrounding  circum- 
stances of  the  case,  might  and  ought  to  have 
been  seen  by  the  wrongdoer  as  likely  to  flow 
from  his  act,'  etc.  Tested  by  this  rule,  we 
regard  the  Injury  as  too  remote.  We  know 
of  no  well-considered  case  in  which  It  has 
been  held  that  mere  fright  when  unaccompa- 
nied by  some  injury  to  the  person,  has  been 
held  actionable.  On  the  contrary,  the  au- 
thorities, so  far  as  they  exist  are  the  other 
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war-  *  *  *  We  need  not  diBcoBs  the  an- 
tboritles  cited  by  tlie  appellant  They  are 
nearly  all  cases  In  which  the  fright  was  the 
resnlt  at  or  accompanied  by  a  personal  In- 
jury, and  have  no  appUcatKui  to  the  case  In 
band." 

In  Mitchell  t.  RaUway  Co.,  151  N.  Y.  107.  46 
N.  R  354,  it  was  said:  "While  the  authori- 
ties are  not  harmonious  upon  this  question, 
we  think  the  most  reliable  and  better  consid- 
ered cases,  as  well  as  public  policy,  fully  jus- 
tify us  in  holding  that  the  plaintiff  cannot 
i-ecover  for  Injuries  occasioned  by  fright,  as 
there  was  no  Immediate  personal  Injury. 
[Many  cases  cited.]  If  It  be  admitted  that 
no  recovery  can  be  had  for  the  fright  occa- 
sioned by  the  negligence  of  another,  It  is 
somewhat  difficult  to  understand  how  the 
defendant  would  be  liable  for  its  consequen- 
ces. Assuming  that  fright  cannot  form  the 
basis  of  an  action.  It  la  obvious  that  no  recov- 
ery can  be  had  for  Injuries  resulting  there- 
from. That  the  result  may  be  nervous  dis- 
ease, blindness.  Insanity,  or  even  a  miscar- 
riage, In  no  way  changes  the  principle. 
These  results  merely  show  the  degree  of 
fright  or  the  extent  of  the  damages.  The 
right  of  action  must  still  depend  upon  the 
question  whether  a  recovery  may  be  had  for 
fright.  If  It  can,  then  an  action  may  be 
maintained,  however  slight  the  Injury;  If 
not,  then  there  can  be  no  recovery,  no  mat- 
ter how  grave  or  serious  the  consequences. 
Therefore  the  logical  resnlt  of  the  respond- 
ent's concession  would  seem  to  be,  not  only 
that  no  recovery  can  be  had  for  the  mere 
fright,  but  also  that  none  can  be  had  for  In- 
juries which  'are  the  direct  consequences  of 
It  If  the  right  of  recovery  In  this  class  of 
cases  should  be  once  established,  It  would 
naturally  result  In  a '  flood  of  litigation  In 
cases  where  the  Injury  complained  of  may 
be  easily  feigned  without  detection,  and 
where  the  damages  must  rest  upon  mere  con- 
jecture or  speculation.  The  difficulty  which 
often  exists  In  cases  of  alleged  physical  In- 
jury in  determining  whether  they  exist,  and. 
If  so,  whether  they  were  caused  by  the  neg- 
ligent act  of  the  defendant,  would  not  only 
be  greatly  increased,  but  a  wide  field  would 
be  open  for  fictitious  or  speculative  claims. 
To  establish  such  a  doctrine  would  be  con- 
trary to  principles  of  public  policy.  More- 
over, It  cannot  be  properly  said  that  the  plain- 
tiff's miscarriage  was  the  proximate  result 
of  the  defendant's  negligence.  Proximate 
damages  are  such  as  are  the  ordinary  and 
natural  results  of  the  negligence  charged, 
and  those  that  are  usual,  and  may  therefore 
be  expected.  It  Is  quite  obvious  that  the 
plalntifTs  Injuries  do  not  fall  within  the  rule 
as  to  proximate  damages.  The  injuries  to 
the  plalntlft  were  plainly  the  result  of  an  ac- 
cidental or  unusual  combination  of  circum- 
stances, which  could  not  have  been  reason- 
ably anticipated,  and  over  which  the  defend- 
ant had  no  control,  and  hence  her  damages 
are  too  remote  to  Justify  a  recovery  in  this 


action.  These  considerations  lead  to  the  con- 
clusion that  no  recovery  can  be  had  for  Inju- 
ries sustained  by  fright  occasioned  by  the 
negligence  of  another,  where  there  Is  no  Im- 
mediate personal  Injury." 

In  Railway  Ckim'rs  v.  Coultas,  13  App.  Cas. 
222,  It  was  said:  "The  rule  of  SngUsh  law 
as  to  the  damages  which  are  recoverable  for 
negligence  is  stated  by  the  master  of  the 
roUs  in  The  Netting  HlU,  9  Prob.  Dlv.  105,— 
a  case  of  negligent  Collision.  It  Is  that  the 
damages  mast  be  the  natural  and  reasonable 
result  of  the  defendant's  act— such  a  conse- 
quence as  In  the  ordinary  course  of  things 
would  flow  from  the  act  •  ♦  •  Accord- 
ing to  the  evidence  of  the  female  plaintiff, 
her  fright  was  caused  by  seeing  the  train 
approaching,  and  thinking  they  were  going 
to  be  killed.  Damages  arising  from  mere 
sudden  terror,  unaccompanied  by  any  actual 
physical  Injury,  but  occasioning  a  mental  or 
nervous  shock,  cannot  tmder  such  circum- 
stances, their  lordships  think,  be  considered 
a  consequence  which,  In  the  ordinary  course 
of  things,  would  flow  from  the  negligence  of 
the  gatekeeper.  If  It  were  held  that  they 
can,  It  appears  to  their  lordships  that  It 
would  be  extending  the  liability  for  neg- 
ligence much  beyond  what  that  liability  has 
hitherto  been  held  to  be.  Not  only  in  such 
a  case  as  the  present  but  In  every  case  where 
an  accident  caused  by  negligence  had  given 
a  person  a  serious  nervous  shock,  there  might 
be  a  claim  for  damages  on  account  of  men- 
tal Injury.  The  difficulty  which  often  exists. 
In  case  of  alleged  physical  Injuries,  of  deter- 
mining whether  they  were  caused  by  the 
negligent  act.  would  be  greatly  Increased, 
and  a  wide  fleld  opened  for  Imaginary 
claims.  The  learned  counsel  for  the  respond- 
ents was  nnable  to  produce  any  decision  of 
the  English  courts  in  which,  upon  such  facts 
as  were  proved  In  this  case,  damages  were 
recovered.  •  •  •  It  Is  remarkable  that  no 
precedent  has  been  cited  of  an  action  sim- 
ilar to  the  present  having  been  maintained 
or  even  Instituted,  and  th^  lordships  decline 
to  establish  such  precedent  They  are  of 
opinion  that  the  first  question,  whether  the 
damages  are  too  remote,  should  have  been 
answered  In  the  afBrmatlve,  and .  on  tiiat 
ground,  without  saying  that  Impact  is  neces- 
sary, that  Judgment  staonld  have  been  for 
the  defendants." 

In  Phillips  V.  Dlckerson,  85  III.  11,  It  was 
said  (page  13):  "From  the  evidence  It  must 
be  taken  that  the  cause  of  this  premature 
birth  was  the  fear  growing  out  of  the  vio- 
lence of  the  defendant  The  question  Is 
whether  such  a  result  was  such  a  natural 
and  proximate  consequence  of  defendant's 
conduct  as  to  make  him  liable  therefor. 
•  ♦  •  The  plaintiff  sues  here  for  the  effect 
of  a  fright  which  she  received  by  reason  of  a 
quarrel  between  others.  It  took  place  be- 
tween the  defendant  and  the  husband  and 
boy  alone,  outside  of  the  house,  upon  the 
porch,  out  of  the  presence  and  oot  of  the  sight 
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of  the  plalntlfl,  altbough  In  her  hearing,  she 
being  Id  bed  in  a  room  some  flTe  or  six  feet 
from  where  the  difficulty  ocenrred;  but  the 
evidence  does  not  show  that  the  defendant 
knew  the  latter  fact  or  condition  of  the  plain- 
tiff. •  •  *  The  result  complained  of  was 
not  such  a  consequence  as.  In  the  ordinary 
course  of  things,  would  flow  from  defend- 
ant's conduct.  He  had  no  reason  to  appre- 
hend that  what  took  place  between  himself 
and  Phillips,  the  husband,  and  the  boy,  alone, 
would  occasion  danger  to  some  third  person, 
who  was  not  present,  through  fright  The  In- 
jury in  question  not  being  one  which  the  de- 
fendant could  reasonably  be  expected  to  an- 
ticipate hs  likely  to  ensue  from  his  conduct, 
we  cannot  regard  It  as  the  natural  conse- 
quence thereof,  for  which  defendant  Is  legally 
responsible." 

In  Fent  t.  Railway  Co.,  69  Til.  349,  it  was 
said,  quoting  from  Mr.  Parsons  (page  351): 
"It  Is  that  every  defendant  shall  be  held  lia- 
ble for  all  of  those  consequences  which  might 
have  been  foreseen  and  expected  aa  the  re- 
sults of  his  conduct,  but  not  for  those  which 
be  could  not  have  foreseen,  and  was  there- 
fore under  no  moral  obligation  to  take  Into 
consideration."  And  the  court  continued: 
"We  are  disposed  to  regard  this  explanation 
of  the  rule  as  clearer,  and  capable  of  more 
precise  application,  than  any  other  we  have 
met  with  In  our  examination  of  this  subject, 
and  it  Is  in  substantial  accord  with  what  Is 
s^d  by  Pollock,  C.  B..  hi  Rlgby  t,  Hewitt,  5 
Bxch.  240." 

In  Derry  t.  FIttner,  118  Mass.  131,  It  was 
said:  "The  true  Inquiry  Is  whether  the  In- 
jury sustained  was  such  as,  according  to  the 
common  experience,  in  the  usual  course  of 
eTents,  might  reasonably  be  anticipated." 

In  Hoag  T.  Ranroad  Co.,  85  Pa.  St  293,  It 
was  said:  "In  determining  what  Is  proximate 
cause,  the  true  rule  Is  that  the  Injury  must 
be  the  natural  and  probable  consequence  of 
the  negligence,— such  a  consequence  as,  under 
the  surrounding  circumstances  of  the  case, 
might  and  ought  to  have  been  foreseen  by  the 
wrongdoer  as  likely  to  flow  from  hla  acts." 

In  Railway  Oo.  v.  Elliott,  5  0.  C.  A.  349,  55 
Fed.  950,  it  was  sold:  "An  injury  that  is  the 
natural  and  probable  consequence  of  an  act 
of  negligence  is  actionable,  but  an  Injury  that 
could  not  hare  been  foreseenor  reasonably  an- 
ticipated as  the  probable  result  of  the  negli- 
gence is  not  actlonaWe." 

Appellant  relies  upon  Bell  r.  Railroad  Co., 
26  L.  R.  Ir.  432,  and  Purcell  t.  Railway  Co., 
48  Minn.  134,  50  N.  W.  1034.  Both  of  these 
cases  fully  sustain  the  contention  of  ^>pellant 
that  where  sudden  terror  occasions  a  nervous 
shock,  resulting  from  a  negligent  act,  without 
Impact  or  physical  contact,  by  whiqh  the  mind 
Is  affected,  which  may  press  on  the  health 
and  affect  the  physical  organization,  a  cause 
of  action  for  negligence  results.  These  cases 
have  the  approval  of  Mr.  Bravan,  In  his 
work  on  NegUsence  (roloma  1,  pp.  76-84), 


and  of  Mr.  Sedgwick,  In  his  work  on  Dam- 
ages (8th  Ed.  9  861).  The  Purcell  Case  arose 
on  a  demurrer  to  the  complaint  and  it  was 
conceded  that  the  effect  of  a  wrongful  act  or 
of  n^ligence  on  the  mind  alone  will  not  for* 
niah  ground  of  action.  The  entire  discussion 
was  confined  to  the  question  whether  the  de- 
fendant's negligence  was  the  proximate  cause 
of  the  injury,  and  whether,  If  the  fright  was 
a  natural  consequence  thereof,  and  caused 
the  nervous  shock  and  consequent  Qlness,  the 
negligence  was  actionable.  While  it  is  the 
duty  of  a  carrier  to  anticipate  that  an  ac- 
cident or  appearance  of  great  danger  will  pro- 
duce fright  and  exdtem^t,  and  that  an  ac- 
cident will  cause  physical  injury,  It  could  not 
be  anticipated  that  a  disease  of  the  mind 
would  result;  and,  unless  such  anticipation 
could  be  had  in  the  light  of  the  attending  sur- 
roundings. It  would  not  constitate  the  prox- 
imate -cause  of  the  injury,  under  the  great 
weight  of  authority.  In  the  Purcell  Case, 
fright  may  have  been  the  natural  consequence 
of  the  circumstances  of  peril  and  alarm  In 
which  defendant's  negligence  placed  plaii^ 
titr,  and  the  fright  may  have  caused  the  ner- 
Tous  shock  and  consequent  illness  of  the 
plaintiff,  as  held  by  the  supreme  court  of 
Minnesota;  yet  If  it  could  not  have  been  rea* 
sonably  anticipated  as  a  result  of  the  fright* 
It  would  not  be  the  proximate  cause  of  her 
injuries.  The  question  of  the  reasonable  an- 
ticipation of  the  injury  as  a  result  of  the 
Mght  is  entirely  disregarded  In  that  ease, 
and  causes  It  to  be  in  conflict  with  the  weight 
of  authority,  because  It  absolutely  disregard* 
this  prlndple.  In  the  Bell  Oase,  an  lnstnic< 
tion  was  approred  which  read  as  follows: 
"That  If  great  fright  was,  In  their  opinion,  a 
reasonable  and  natural  consequence  of  the 
circumstances  In  which  the  defendant  had 
placed  Mary  Bell,  and  she  was  actually  put  In 
great  fright  by  these  drcnmatances,  and  If 
injury  to  her  heallli  was,  tn  their  opinion, 
a  reasonable  and  natntal  consequence  of  such 
great  fright  and  was  actually  occasioned 
thereby,  damages  for  such  injury  would  not 
be  too  remote,  and  might  be  gtven  for  tbem 
If  they  found  for  the  plaintur.**  It  was  ot>- 
Jected  that  the  instruction  was  erroneous  un- 
less the  fright  was  accompanied  by  physical 
injury,  but  it  was  held  the  objection  was  not 
well  founded;  that  a  nervous  shock  was  to 
be  considered  aa  a  bodily  Injury,  and,  if  such 
bodily  injury  mis^t  be  a  natural  consequence 
of  fright)  it  was  an  element  of  damages  for 
which  a  recovery  might  be  had;  that  as  the 
negligence  caused  fi:lght  If  the  fright  contem- 
poraneoualy  caused  physical  Injury,  the  dam- 
age could  not  be  too  remote.  This  case,  like 
the  Purcell  Case,  bases  the  right  of  reeorery 
solely  on  the  fact  that  negligence  may  cause 
physical  injury,  and  hence  the  damage  could 
not  be  too  remote.  The  courts  In  the  above 
cases  seem  to  have  lost  sight  of  the  only 
safeguard  against  imposition  In  cases  aris- 
ing from  negligence,  and  that     the  elemen- 
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tary  rale  tbat,  before  a  plaintiff  can  reearer, 
he  mnat  show  show  a  damage  naturally  and 
reasonably  arising  from  the  negllgrat  act, 
and  leasonably  to  be  anticipated  as  a  re- 
sult Tvo  trains  might  be  passing  on  a 
double-track  road,  one  carrying  passengers, 
and  the  otiier  fr^ht,  and,  at  the  moment 
when  the  engine  of  the  freight  train  Is  Im- 
mediately opposite  a  passenger  car,  It  might 
become  necessary  to  sound  a  whistle,  whose 
effect  might  be  to  startle  and  greatly  frighten 
a  nervous  person  In  the  passenger  car;  and 
the  fact  that  a  whistle  unexpectedly  sound- 
ed would  be  calculated  to  startle  and  f  rl^ten 
a  netrons  peraon,  and  that  such  fright  might 
produce  a  nervous  sho(^  ttiat  would  cause 
physical  Injury,  under  the  principle  announ- 
ced In  the  Purcell  and  Bell  Gases,  supra, 
would  authorise  a  recovery.  That  could  only 
be  done,  under  the  authority  of  those  cases, 
by  absolutely  Ignoring  the  principle  that  the 
Injury  might  be  reasonably  anticipated  as 
the  result  of  the  act,  and,  where  it  cannot  be 
ao  anticipated,  the  result  Is  too  remote. 
These  cases  are  discussed  by  Bearan  and 
Sedgwick  without  laying  suffldent  stress  on 
this  principle. 

In  our  opinion,  these  authorities,  so  much 
relied  on  by  counsel  for  appelant,  are  not 
only  against  the  great  weight  of  authority, 
but  are  not  sustainable  on  principle.  Appel- 
lee, In  this  case,  was  an  the  premises  to  ctA- 
lect  rent,  as  he  lawfully  might,  without  any 
knowledge  of  the  nerrous  condition  of  appel- 
lant; and  it  cannot  be  said  that  hie  manner, 
language,  or  gestures,  or  declared  purpose  of 
preTenttng  the  removal  of  the  household  ef- 
fects of  his  tenants,  were  naturally  and  rea- 
sonably calculated  to,  or  that  it  might  be  an- 
ticipated they  would,  produce  the  peculiar 
Injury  sustained  by  the  appellant  It  could 
not  have  been  reasonably  anticipated  by  the 
-appellee  that  any  Injury  therefrom  could  rea- 
sonably have  resulted.  The  action  Is  purely 
one  of  negligence;  and.  If  appellee  could  be 
held  liable  under  this  evidence,  then  any  per- 
son who  might  80  speak  or  act  as  to  cause  a 
stranger  of  peculiar  sensibility,  passing  by. 
to  sustain  a  nervous  shock  productive  of  se- 
rious Injury,  might  be  held  liable.  Thus,  one 
whose  very  existence  was  unknown  to  the 
party  guilty  of  so  speaking  and  acting  would 
be  given  a  right  of  recovery.  Terror  or 
fright,  even  if  It  results  In  a  nervous  shock 
which  constitutes  a  physical  Injury,  does  not 
create  a  liability.  On  the  ground  of  public 
policy  alone,  having  reference  to  the  dan- 
gerous u^  to  be  made  of  such  cause  of  ac- 
tion, we  hold  that  a  liability  cannot  exist 
consequent  on  mere  fright  or  terror  which 
superinduces  nervous  shock.  The  appellate 
court  held  the  language  of  the  appellee,  as 
disclosed  by  the  evidence,  was  not  such  as 
could  be  held  to  constitute  negligence,  and 
that  the  Injury  sustained  by  appellant  could 
not,  according  to  common  experience,  be  rea- 
sonably anticipated  to  result  from  snch  ac- 


tions and  language^  We  concur  In  that  view, 
and  the  Judgment  of  the  lytpellate  court  for 
the  First  district  Is  affirmed.  Judgment  af- 
firmed. 

aT5  III.  UB) 

PEOPLE  ex  rel.  MOLONEY,  Atty.  Oen.,  T. 
PULLMAN'S  PALAOE-CAB  CO. 

(Supreme  Court  of  Illinois.   Oct.  24,  1898.) 

CoRPOHA,TioN8  —  P0WBR8—  Charter  —  C0N8TROO 

TICK— SaLB  of  iNTOZICATINa  Ll<HJOR8— 
USDRPATIOK  or  POTTBB — WaIVIR. 

1.  A  corporation  chartered  to  manufactare 
railway  cars  purchased  a  lot  in  Chicago,  on 
which  it  erected  a  building  for  its  general  offi- 
ces, larger  than  its  needs  required,  and  rent- 
ed such  portions  as  were  not  then  needed. 
The  business  of  the  company  was  increasiug. 
and  the  building  was  erected  to  accommodRte 
its  future  needs.  The  company  was  authorized 
by  its  charter  to  purchase  and  hold  such  real 
estate  as  might  be  necessary  for  the  prosecu- 
tion of  its  business.  Held,  that  the  company, 
having  the  right  to  erect  an  otice  building, 
could  erect  such  a  one  as  would  accommodate 
its  needs  in  the  future,  and  might  rent  such 
portions  not  presently  needed,  until  the  future 
increase  of  business  demanded  them. 

2.  A  corporation  chartered  to  manufacture 
railway  cars,  and  empowered  to  purchase  and 
bold  such  real  estate  as  might  be  necessary 
for  the  successful  prosecution  of  its  business, 
has  no  power  to  purchase  real  estate  on  which 
it  lays  out  a  town,  with  streets  and  alleys,  sew- 
erage, water,  and  light  sTstems,  and  erects  build- 
ings for  dwellings,  sdiools.  churches,  and  busi- 
uesB  houses,  in  order  to  furnish  homes  and  the 
conTeuiences  and  necessities  of  life  to  its  em- 
ployes, since  snch  scheme  was  not  necessary 
for  the  prosecution  of  its  business. 

8.  A  corporation  authorised  to  manufacture 
railway  cars,  and  purchase  and  hold  such  real 
estate  as  the  interests  of  Its  business  may  re- 
quire, has  no  power  to  own  and  operate  a 
farm,  upon  which  It  produces  vegetables  for 
sale  to  Its  employes. 

4.  A  company's  charter  authorized  it  to  con- 
struct and  purchase  railway  cars,  with  all  con- 
venient appendages  and  supplies  for  passengers 
traveling  therein,  which  It  might  sell  or  use  on 
such  terms  as  it  deemed  proper.  Heid,  that 
such  company  had  the  right  to  sell  to  its  pas- 
seufcers  intoxicating  liquors,  under  a  proper 
license  from  the  state. 

6.  A  corporation  authorized  to  purchase  and 
hold  euch  land  as  might  be  necessary  for  the 

f»rosecuUon  of  its  business  may  hold  vacant 
and  which  it  deemed  necessary  fOr  the  future- 
extension  of  its  business,  but  not  for  the  pur- 
pose of  erecting  thereon  houses  for  the  accom- 
modation of  Its  employes. 

6.  A  company  chartered  for  the  manufacture- 
of  railway  cars  furnished  steam  power  to  op* 
erste  the  machines  of  another  company.  TtiB- 
former  compnny,  in  erecting  Its  plants,  con- 
structed larger  boilers  for  generating  steam 
than  M'ere  then  necessary,  hut  such  as  would 
be  necessary  to  supply  its  needs  in  the  future. 
He/rf,  that  it  was  not  a  usurpation  of  power  to- 
sell  the  steam  generated  in  such  boilers. 

T.  A  corporation  cannot  become  a  stockhold- 
er in  another  corporation,  unless  such  power  is 
expressly  granted  or  necessarily  implied  in  Ito- 
charter. 

8.  In  quo  warranto  by  the  state  against  a 
corporation  for  alleged  usurpations  of  pow«,. 
the  latter  alleged  as  a  defense  tliat  the  nsnrpap 
tions  complained  of  had  continued  for  a  nuo>- 
ber  of  years  with  the  knowledge  of  the  stete. 
and  that  the  state  had  waived  and  acquiesced, 
therdn.  BeU,  that  such  defense  was  not  avail- 
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able  against  the  state,  since  its  demands  could 
not  be  defeated      impntatioa  of  laches. 

9.  In  (i«o  warranto  against  a  corooration  for 
the  usurpation  of  authority  in  holding  real  es- 
tate on  which  it  had  laid  out  a  town.' the  com- 

Sany  aUef^nl  as  a  defense  that  the  le^slature 
ad  appointed  a  committee  to  investigate  the 

{tropett;  of  the  corporation,  and  ascertain  if 
t  was  properly  taxeii,  and  that  the  committee 
reported  all  of  such  property  properly  tazed. 
Had,  that  such  defense  was  not  arallable.  since 
such  report  was  not  a  concession  by  the  state 
that  the  corporation  had  power  to  acquire  a  ti- 
tle to  such  real  estate. 

Craig,  Wilkin,  and  Cartwright,  JJ.,  dissentr 
Ing. 

Appeal  from  circuit  court.  Cook  county; 
Frank  Baker,  Jndge. 

Quo  warranto  by  the  people,  on  relation  of 
H.  T.  Moloney,  the  attorney  general,  i^ainst 
Pnllman'8  Palace-Gar  Company,  to  forfeit  Ita 
cbarter.  From  a  judgment  In  favor  of  de- 
fendant, tlie  people  appeal.  Bevened. 

Maurice  T.  Moloney,  Atty.  Gen.,  pro  se  (T. 
J.  Seofieldl,  M.  L.  Newell,  Samuel  Bteholaon, 
and  George  B.  Bacon,  of  counsel),  for  the 
PeojOe.  John  S.  Bnnnella  and  WllUam  Hur- 
ry, for  ^pellee. 

BOGG^  J.  This  Is  an  Information  In  the 
nature  of  a  quo  -warranto,  filed  by  the  attor- 
ney general  in  the  circuit  court  of  Cook  coun- 
ty, in  the  name  and  on  behalf  of  the  people 
of  the  state  of  Illinois,  against  Pullman's  Pal- 
ace-Car Company.  Said  company  Is  a  cor- 
poration, organized  In  1867  by  a  special  act 
«C  tbe  legislature  of  Illinois,  entitled  "An  act 
to  incorporate  Ptdlman's  Palace-Car  Compa- 
ny." 2  PriT.  Laws  1867,  p.  887.  The  act  Is 
as  foUows: 

"Section  1.  Be  it  enacted  by  the  people  of 
the  state  of  XUlnols,  represented  in  the  gen- 
eral assemUy:  That  George  M.  Pullman, 
John  Crerar  and  Norman  WUliama,  Jr.,  and 
their  associates,  succeasorB  and  assigns,  be 
and  are  hereby  orated  a  body  politic  and  cor- 
poiate,  under  the  name  and  style  of  *PnU- 
man'g  Palace-Car  Company,'  with  all  powers, 
rights,  privileges  and  Immnnltles  Incident  to 
corporations  and  necessary  or  useful  for  the 
purposes  of  this  act:  provided,  that  If  tbe  cor- 
poration created  .by  this  act  shall  not  organ- 
ise vrltbln  one  year  after  the  passage  hereof, 
then  this  act  sbaU  be  null  and  void. 

"Sec.  2.  The  capital  stocdE  of  the  said  «mi- 
pany  shall  be  $100,000,  and  be  divided  into 
shares  of  flOO  each,  and  it  may  be  Increased 
from  time  to  time  as  a  majorl^  of  the  stock- 
bolders  may  direct,  and  shall  be  Issued  and 
transferred  in  so^i  manner  and  under  such 
conditions  as  the  directors  of  the  said  com- 
pany shall,  by  the  by-laws  thereof,  prescribe. 

"Sec.  3.  The  Cfwporate  powers  of  the  said 
company  shall  be  vested  In  and  exercised  by 
a  board  of  directors,  consisting  of  such  num- 
ber of  persons,  not  less  than  three  nor  more 
than  seven,  as  the  stockholders  of  ttae''8aid 
company  may,  from  time  to  time,  direct  The 
said  directors  shall  be  chosen  by  the  stock- 
holders at  such  time  and  place  as  may  he 


fixed  by  the  by-laws  of  tbe  said  company, 
and  shall  hold  their  offices  for  one  year  and 
until  their  successors  are  elected  and  qualified. 
They  shall  elect  one  of  their  number  presi- 
dent of  said  company,  and  may  fill  any  va- 
cancy in  the  said  board,  occasioned  by  death, 
resignation  or  otherwise,  for  the  unexpired 
portion  of  tbe  office  so  becoEoing  vacant,  and 
make  such  rules,  by-laws  and  regulations,  and 
appoint  such  officers  and  servants,  as  they 
may,  from  time  to  time,  deem  expedient.  Un- 
til an  election  of  directors  as  herein  provided, 
the  persons  named  as  corporators  In  the  first 
section  of  this  act  shall  constitute  a  board  of 
directors,  and  shall  have  and  may  exercise 
all  the  powers  of  such  board. 

"See:  4.  The  said  corporation  shall  have 
power  to  manufacture,  construct  and  pur- 
chase railway  cars,  with  all  convenient  ap- 
pendages, and  supplies  for  persons  traveling 
therein,  and  tbe  same  may  sell  or  use,  or  per- 
mit to  be  used,  In  such  manner  and  upon 
such  terms  as  the  aald  company  may  think 
fit  and  proper. 

"Sec.  fi.  The  said  corporation  shall  have 
power  to  borrow  money,  and  may  secure  the 
payment  of  the  same  by  deed  of  trust,  mort- 
gage or  other  security. 

"Sec  6.  It  may  be  lawful  for  the  company 
hereby  Incorporated  to  purchase,  acquire  and 
hold  such  real  estate  as  may  be  deemed  nec- 
essary for  the  successfal  prosecution  of  their 
bashiesB,  and  may  have  yawer  to  sell  and 
convey  tbe  same. 

"Sea  7.  This  act  shall  be  deemed  a  poUic 
act^  and  shall  take  effect  from  and  after  Its 
passage^" 

The  information  sete  out  tbe  charter  of  the 
defendant,  and  then  alleges  certain  acta 
which  are  alleged  to  be  usurpations  by  the 
defendant  of  powers  not  conferred  by  its  char- 
ts, and  concludes  with  a  prayer  for  the  for- 
feiture of  the  charter  of  the  corporation.  The 
allegations  contained  in  the  biformatlim  of 
the  usurpatlone  of  power  on  tbe  part  of  the 
defendant  are,  in  substance,  as  foUows: 
First.  That  It  owns  and  controls  a  large  ten- 
story  business  bk>ck,  together  with  the 
ground  on  which  It  stfinds,  worth  $2,000,000, 
in  the  business  center  of  the  city  of  Chicago; 
that  It  rents  three-fourths  of  said  block  to 
persons,  firms,  and  corporations,  and  derives 
a  large  income  therefrom;  that  this  business 
block  is  located  many  miles  from  its  works, 
or  what  Is  called  the  "Town  of  Pullman." 
and  a  small  portion  of  It  only  Is  occupied  by 
the  company's  employfis;  that  this  business 
block  WW  built  as  an  Investment,  and  not 
because  It  had  any  real  necessity  therefor. 
Second.  That  it  owns  60  acres  of  ground  at 
Pullman,  111.,  which  are  covered  with  two- 
story  brick  dwelling  bouses  and  three-story 
apartment  dwellings;  that  all  these  houses 
are  rented  by  it,  and  it  derives  therefrom 
large  rentals;  that  the  dwellhigs  and  apart- 
ment buildings,  so  rented,  furnish  homes  for 
12,000  people,  and  are  worth  a  large  amount 
of  money,  and  are  usurpations  of  power  on 
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Its  part  Third.  Tliat  It  owns  SO  acrei  of 
ground  In  >ald  town  of  Pnllman  which  are 
used  for  streets,  alleys,  and  ornamental 
grounds,  and  that  the  same  la  very  valuable, 
and  that  the  owning  of  such  lands  fbr  sudi 
purposes  is  a  usurpation  of  power.  Fourth. 
That  It  owns  IS  acres  of  ground  on  wbl<di  are 
erected,  among  other  bnlkUngs,  the  Arcade 
Building,  the  Hotel  Florence,  and  some 
school  houses;  that  the  Arcade  Building  Is 
a  large  business  block,  and  Is  rented  by  the 
company  to  different  persons,  and  there  are 
carried  on  therein  various  and  different  kinds 
of  business  by  the  tenants  occnpylng  the 
same;  and  that  sidd  Arcade  Building  yields 
a  rich  profit  to  said  company.  Fifth.  That 
It  owns  two  churches  hi  said  town  of  Pull- 
man, together  ^th  the  ground  on  which  fliey 
are  erected,  and  it  rents  said  church  edfflces 
to  dfflerent  congregations,  and  derive  a 
Urge  profit  theref^m.  Sixth.  That  It  owns 
a  numbrar  of  school  houses  in  siUd  town,  and 
the  ground  an  which  they  are  erected,  and 
they  are  rented  by  It  to  the  authorised  edu- 
cational auth(^tieB,  and  It  derives  a  large 
Income  thwefrom.  Seventh.  That  It  owns  a 
lai^  hotel,  located  In  said  town,  and  which 
is  known  as  the  "Hotel  Florence";  that  said 
company  operates  and  controls  said  hotel,  and 
pays  for  the  supplies  consumed  therein,  and 
for  all  help  employed  In  and  about  said  ho- 
tel; that  it  employs  and  pays  a  manager 
to  look  after  said  hotA;  and,  in  connection 
with  said  hotel,  it  owns  and  operates  a  bar^ 
room  or  saloon,  and  wUch  saloon  Is  located 
In  said  hotd  building,  and  that  In  said  saloon 
It  sells  all  kinds  of  whiskies,  intoxicating 
Uquors,  and  other  drinks;  that  a  government 
license  is  annually  taken  out  for  saloon  pur- 
poses; and  that  flie  keeping  and  maintain- 
Ing  said  hotel  and  the  keephig  and  maintain- 
ing said  saloon  are  all  done  for  profit,  and  a 
la^  income  Is  derived  therefrom.  Eighth. 
That  It  owns  a  theater  and  the  gronnd  vhere- 
on  it  stands,  and  that  the  same  is  done  for 
profit;  that  It  employs  a  manager  to  man- 
age Oie  same,  and  plays,  operas,  and  other 
attractions  are  performed  therein.  Ninth. 
That  it  owns  a  large  hail,  known  as  "Market 
Hall.'*  and  the  ground  whereon  it  stands; 
that  said  hall  Is  rented  by  It  for  divers  pur- 
posoi  for  which  large  haUs  of  the  kind  ate 
rented  In  cities,  and  a  large  income  Is  de- 
rived therefrom.  Tenth.  That  It  owns  a 
large  gas  plant,  and  opantes  the  same  in 
said  town  of  Pullman,  and  rents  said  gas  to 
the  12,000  people,  residents  of  said  town,  to 
light  their  homes  and  for  purposes  of  con- 
sumption, as  wen  as  to  light  said  streets,  and 
that  from  all  these  sources  a  large  profit  is 
derived.  Eleventh.  That  it  owns  and  carries 
on  a  system  of  water  mains  and  service  pipes 
within  the  town  of  Pullman,  and  through 
these  supplies,  for  profit,  water  to  the  differ- 
ent Industries  located  In  said  town,  as  wdl 
as  to  the  residences  and  apartment  houses 
owned  and  rented  by  It;  that  it  purchases 
said  water  from  the  city  of  Chicago  and 


other  sources,  and  sdls  the  same,  as  afore- 
said, for  a  large  profit  Twelfth.  That  it 
owns  a  plant  for  generating  steam,  and  owns 
the  pipes  to  convey  the  steam  to  the  resi- 
dences of  Its  said  tenants  In  the  town  of 
Pnllman,  and  supplies  said  tenants  In  said 
town  with  such  steam,  together  with  mer- 
chants and  others,  tor  pecuniary  profit  and 
derives  a  large  bioome  thnefrom.  Thir- 
teenth. That  it  owns  and  operates  a  hirge 
bilck  plant  at  Pullman;  that  it  manufactures 
and  sells  brick,  and  places  upon  the  market 
wherever  purchasers  can  be  found,  brick  so 
numufactnred;  that  It  has  been  for  many 
years  a  competitor  In  the  market  tor  the  sale 
ofbrl^.  Foorteenth.  That  It  owns  and  oper- 
ates a  system  of  sewerage  pipes  and  a  pump- 
ing plant  connected  therewith;  that  through 
said  sewerage  pipes  the  sewerage  and  refuse 
accumulated  In  said  town  ot  12,000  inhabit- 
ants  is  pumped  onto  a  large  farm  owned  by 
It  and  spread  over  the  same;  Uu-t  said  com- 
pany cultivates  said  land  so  manured,  and 
raises  thereon  large  quantities  of  cabbage, 
celery,  beets,  and  oth«r  vegetables,  and  sells 
the  same  In  the  city  of  Chicago  uid  other 
dtles  where  It  can  find  a  market  therefor, 
and  makes  shipments  of  such  produce  to  the 
olty  of  New  Orleans;  and  that  It  realizes  in 
this  way  large  Kuns  trom  operating  saSd 
sewer^pe  system  and  cultlvattng  said  farm. 
Fifteenth.  That  it  operates,  in  this  state  and 
elsewhere,  through  leases  or  contracts,  a 
number  of  cars,  and  in  these,  day  and  night 
carries  and  setts  for  profit  stocks  vt  whiskies, 
wines,  beer,  and  other  malt  and  Intoxicating 
liquors;  that  sudi  whiskies,  etc.,  are  carried 
and  sold  for  pecuniary  gain,  and,  In  doing 
so.  It  derives  a  large  profit  therefrom.  Six- 
teenth, niat  it  owns  neu  tiie  Belt  Line  rdad 
25  acres  of  gronnd  which  It  does  not  use. 
Seventeoith.  That  It  t^ns  near  I<ake  Calu- 
met ITS  aores  of  vacant  and  unoccupied  land. 
Eighteenth.  That  It  owns  65  acres  of  land 
north  of  Its  shi^M  which  are  vacant  and  un> 
occupied.  Nineteenth.  That  it  owns  16  acrea 
of  lots  and  blocks  in  the  town  of  Pullman 
wUch  an  vacant  and  unoccupied.  Twen- 
tieth. That  a  certabi  corporation,  known  as 
the  'Ualon  Foundry  &  Pullman  Car-Whed 
Company,"  was  organised  and  edsted  In 
Cook  county,  and  owned  about  10  acres  of 
ground  pnrdiased  by  It  from  appellee;  that 
appellee  owned  its  stock,  and  had  It  organ- 
ized, and  now,  in  effect  controls  and  op^ 
ates  it;  that  In  tliis  way,  and  through  this 
corporation.  It  manufactures  structural  Iron, 
and  idaces  the  same  upon  the  nuirket  Twen- 
ty-First That  it  furnishes  to  the  Allen  Pa- 
per Car-Wheel  Company  the  power  that  oper- 
ates its  maifhinery,  and  receives  therefrom  a. 
large  hicome.  Twenty-Second.  Tliat  it  owna 
the  stock  of  the  Pullman  Iron  ft  Sted  Com- 
pany, and  controls,  dhrects,  and  manipulates 
Its  affairs;  that  tlie  said  csompany  manufao- 
tures  bar  iron,  ahd  for  many  years  has  manu- 
factured raHzoad  spikes,  and  sold  tb%  same 
upon  the  market  wbrnver  purchasers  could 
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be  found  tberefor;  that  each  sales  and  the 
majiufacturiug  of  such  products  are,  in  ef- 
fect, made  by  defendant.  Twenty-Third. 
That  It  organized,  owned,  and  controlled  the 
Southern  Pullman  Palace-Car  Company;  that 
It  owned  its  stock;  and  that  the  said  com- 
pany is  now  merged  In  defendant  Twenty- 
Fourth.  That  it  manipulates  and  controls  the 
affairs  of  the  town  of  Pnltman,  and  main- 
tains therein  water  and  gas  plants,  and  lights 
the  streets  of  said  town  and  owns  the  same, 
and  exercises  privileges  and  powers  Incident 
to  a  municipal  corporation.  Twenty-Fifth. 
That  it  owns  110  acres  of  ground  in  Pnllman, 
on  which  are  «'ected  Its  shops,  and  all  that 
Is  not  necessary  for  such  pnrposes  Is  a  nsur- 
patlon  of  power,  and  contrary  to  law. 

To  the  six  pleas  of  the  defendant,  as  orig- 
inally filed,  demurrers  were  sustained,  upon 
the  ground  that  each  assumed  to,  Init  did 
not,  answer  the  entire  Information.  They 
were  amended.  Each  of  the  amended  pleas 
sets  out  the  charter  of  defendant,  and  then 
alleges  certain  matters  as  Inducement  and 
concludes  with  a  traTorse  undei"  the  absque 
hoc.  The  first  amended  plea  assumes  to  an- 
swer the  entire  Information,  except  so  much' 
thereof  as  charges  defendant  with  owning 
and  holding  certain  shares  of  the  capital 
stock  in  the  Union  Foundry  St  Pullman  Car- 
Wheel  Works,  in  the  Southern  Pullman  Pal- 
ace-Car Company,  and  In  the  Pullman  Iron 
&  Steel  Company,  and  with  selling  and  fur- 
nishing, upon  its  sleeping  cars,  whiskies, 
wines,  beer,  and  other  malt  and  intoxicating 
liquors,  to  persons  traTeling  therein.  The 
second  and  third  pleas  assume  each  the  same 
burden  as  that  assumed  by  the  first,  but 
with  this  additional  exception:  that  neither 
of  them  purports  to  answer  the  charge  of 
owning  a  large  otQce  building  In  the  center 
of  the  city  of  Chicago.  The  fourth  plea  un- 
dertakes to  answer  only  so  much  of  the  in- 
fonnatlon  as  charges  the  defendant  with 
tiwning  and  holding  certain  of  the  capital 
stock  of  the  Pullman  Iron  &  Sted  Company. 
The  fifth  plea  undertakes  to  answer  only  so 
much  of  the  Information  as  charges  the  de- 
fendant with  selling  and  furnishing,  upon  its 
sleeping  cars,  whiskies,  wines,  beer,  and  oth- 
er Intoxicating  liquors  to  persons  traTeling 
therein.  And  the  sixth  plea  undertakes  to 
answer  the  entire  information,  except  that 
part  of  it  which  charges  the  defendant  with 
owning  and  holding  shares  of  the  capital 
stock  of  the  Pullman  Iron  &  Steel  Company. 

Demurrers  were  Interposed  by  the  attorney 
general  to  these  several  amended  pleas.  The 
demurrer  to  the  fourth  plea  was  sustained, 
and.  tbe  defendant  electing  to  abide  by  its 
said  plea.  Judgment  was  entered  against  It 
thereon,  ousting  the  defendant  from  the  lib- 
erty of  owning  capital  stock  In  the  Pnllman 
Iron  &  Steel  Company.  The  demurrers  to  the 
other  pleas,  however,  were  overruled,  and, 
the  attorney  general  electing  to  abide  by  the 
demurrers,  judgment  was  entered  finding 
the  defendant  not  gntl^  as  charged  against 


It  In  the  information,  except  as  to  the  charge 
of  owning  capital  stock  in  said  Pullman  Iron 
&  Steel  Company.  To  the  judgment  of  the 
court  overruling  the  dfemnrrer  to  the  first 
second,  tiilrd,  fifth,  and  sixth  pleas  the  peo- 
ple duly  excepted,  and  appealed  from  said 
judgment  to  this  court  The  defendant  has 
assigned  cross  errors  on  the  ruling  and  lodg- 
ment of  tbe  court  suatalulng  the  demurrer 
to  the  fourth  plea. 

Paragrapn  28  of  the  amended  sixth  plea 
avers  as  follows:  "Defendant  further  states 
that  heretofore  in  this  plea  it  has  set  out  all 
the  business  In  which  It  is  engaged,  and  all 
the  real  property  which  It  owna  In  said  coun- 
ty of  Cook,  and  particularly  It  here  states 
that  It  does  not  own  any  brickyard,  and 
does  not  own  one  hundred  and  seventy-five 
acres  south  of  Lake  Calumet;  that  it  does 
not  own  any  etoctk  In  the  Union  Foundry  & 
Pullman  CaivWheel  Works;  that  said  Union 
Foundry  &  Pullman  Car-Wheel  Company 
owns  no  property,  and  by  action  of  Its  stock- 
holders It  has  ceased  to  exist;  and  that  de- 
fendant dees  not  own  any  stock  of  the  South- 
ern Pullman  Palace-Car  Company,  and  exer^ 
clses  no  control  over  It"  The  demurrer,  of 
course,  admits  the  truth  of  these  several 
statements  and  denials,  and  tbe  effect  of  this 
disclaimer  Is  to  eliminate  from  further  con- 
sideration the  charges  of  the  Information  In 
respect  to  said  matters. 

Each  of  the  amended  pleas,  as  already 
stated,  sets  out  the  charter  of  the  defendant 
and  then  alleges  certain  matters  of  induce- 
ment and  concludes  with  a  traverse  under 
the  absque  hoc.  The  design  of  a  special 
traverse,  as  distinguished  from  a  common 
traverse.  Is  to  explain  or  qualify  the  deniaL 
The  essential  parts  of  such  a  plea  are  the  In- 
ducement, the  denial,  and  the  verification. 
The  issuable  piurt  of  the  plea  la  the  denial, 
which  Is  under  the  absque  hoc,  and  when 
the  denial  under  the  absque  hoc  Is  sufficient 
no  Issue  of  fact  can  be  formed  upon  the  in- 
ducement The  matter,  however,  set  up  In 
tbe  Inducement  must  be  such  as  in  Itself 
amounts  to  a  sufficient  answer.  In  substance, 
to  the  declaration  or  information.  Tbe 
plaiutlfe  may  elect  to  either  form  an  issue  o£ 
fact  by  pleading  to  the  absque  hoc.  or  to 
form  an  issue  of  law  by  demurring  to  the 
plea,  and  thereby  take  exceptions,  in  point 
of  law,  to  the  explanatory  matters  set  up  in 
the  Inducement  In  the  several  amended 
pleas  In  the  case  at  bar  the  denials  under  the 
absque  hoc  are  amply  and  necessarily  suffi- 
cient; for,  with  the  exception  of  the  allega- 
tions of  the  organization  and  existence  of 
the  defendant  corporation,  they  ^eclflcaily 
deny  all  tbe  averments  of  the  Information. 
Therefore  the  questions  to  be  determined 
upon  this  appeal  have  reference  to  the  suffi* 
dency  of  the  matters  stated  in  the  Induce* 
ments  to  said  pleas  to  constitute  valid  an- 
swers and  defenses.  In  substance,  to  the  sev- 
eral cbarges  made  in  the  Information.  As 
matter  of  course,  the  demurrers  admit  the 
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trntili  of  all  tbe  Btatements  made  In  the  plea. 

Counsel  for  appellee  contend  tbat  full  war^ 
rant  and  antiiorlty  for  tbe  Tarlons  acts 
which,  as  It  appears  from  the  pleas,  the  cor- 
poration has  done,  are  to  be  found  either  In 
the  powers  expressly  conferred  by  Its  char- 
ter In  the  powers  possessed  by  Implication 
of  law.  In  order  to  determine  correctly  the 
sufficiency  of  the  pleas  in  the  light  of  this 
cimtenUon  of  appellee,  it  is  essential  the  roles 
and  prbu^les  of  law  applicable  to  the  mat- 
ter of  the  esj/iKM  and  Implied  powers  of 
corporations  should  be  ascertained  and  de- 
clared. 

A  corporation  in  oar  state  has  its  existence 
tJT  Tlrtne  of  the  enactment,  general  or  spe- 
cial, of  the  lawmaking  power.  The  appellee 
corporation  was  created  by  a  special  act  of 
the  general  assembly.  The  only  difference' 
between  a  corporation  organteed  under  a 
general  law  and  one  created  by  a  special 
statute  Is  "tbat  in  the  former  we  look  to  the 
certificate  of  the  promoters,  while  In  the 
latter  we  look  to  the  special  status  to  as- 
certain the  scope  of  the  powers  of  the  corpo- 
ration.** The  rule  for  construing  the  In- 
struments must  neceuarlly  be  the  same,  tIs. 
ttie  powers  spedflcally  enumerated,  and  audi 
other  powers  as  are  Incidents  or  necessary 
to  carry  those  powers  into  eftect,  but  none 
others  may  be  exercised  by  the  corporation, 
Bockhold  T.  Benefit  Soc.  128  HL  440.  21  N. 
SL  794. 

Tba  enactment  <»ratlng  the  appellee  corpo- 
ration Is  the  full  measure  of  Its  power.  In 
order  to  enable  it  to  carry  Into  execution  the 
pow»8  thus  confored.  It  may  exo^dse  othec 
powers,  known  to  the  law  aa  Inddraital  or 
implied  powers.  Implied  powers  exist  only 
to  enable  a  corporation  to  carry  out  the  ex- 
press powos  granted,— Ibat  Is,  to  accompliah 
the  purpose  of  Its  existencer-^md  can  In  no 
case  anUl  to  enlar^  the  expmn  powers,  and 
tbereby  warrant  it  to  devote  Its  efforts  and 
capital  to  other  purposes  than  such  as  Its 
charter  «pressly  authorizes,  or  to  en^ige  In 
collateral  enterprises  not  directly,  but  only 
remotely,  connected  with  Its  q;>eclflc  corporate 
purposes.  A  power  which  the  law  will  r^ard 
as  existing  by  Imi^catlon  must  be  one  In  a 
sense  necessary,— that  Is,  needful,  suitable, 
and  proper  to  accomplish  the  object  of  the 
grant,— and  one  that  Is  dhrectly  and  immedi- 
ately appropriate  to  the  execution  of  the  spe- 
cific powers,  and  not  one  that  has  but  a 
slight,  indirect,  or  remote  relation  to  the  sper 
clfic  purposes  of  the  corporation.  Female 
Gcdlege  T.  Cooper,  26  HI.  187;  Caldwell  t.  City 
of  Alton,  S3  lU.  418;  Cihlcago,  P.  &  S.  W.  B. 
Co.  Town  of  MatselUes,  84  HI.  643;  Chicago 
Gaslight  &  Coke  Co.  r.  People^s  Gaslight  & 
Coke  Co.,  121  XU.  630,  IS  N.  B.  168;  Mott  T. 
Danville  Sranlnary,  129  Bl.  40B.  21  N.  B.  927; 
People  V.  Chlca^  Gas  Trust  Co.,  ISO  Bl.  268, 
22  N.  B.  796;  Railway  Co.  v.  Wortblngton 
{Tex.  Sup.)  SO  S.  W.  1056:  Field.  Corp.  §§ 
63»  64;  4  Thomp.  Corp.  {  6638;  2  Beach, 


Prlv.  Corp.  f  886;  Green's  Brloe,  Ultra  Vires, 
88.  89. 

Keeping  these  definitions  as  to  Implied  pow- 
ers hi  view,  we  may  proceed  to  determine 
whether  the  acts  set  forth  In  Ibe  pleas  are 
within  or  beyond  the  measure  of  power  pos- 
sessed by  the  appellee  company. 

The  Information  charges  that  the  defend- 
ant owns  and  controls  within  the  dty  of  Chi- 
cago a  large  10-story  business  tdock,  together 
with  the  ground  on  which  said  building 
stands,  worth  |%00(^000;  that  the  defendant 
occupies  a  portion  only  U  said  boildlziv  for 
purposes  of  Its  own  cori^ration  business,  and 
that  It  leases  abovt  three-fourths  of  the  build- 
ing to  other  persons,  firms,  or  corporations, 
and  receives  a  large  consideration  from  the 
occupants  thraeof  as  rentals;  that  said  Idock 
was  bnllt  by  the  defendant  as  an  Investmoit; 
and  charges  tiiat  the  said  buUdlng  was  erect- 
ed without  warrant  or  authority  ol  law.  The 
defendant  seto  up,  by  way  of  Inducement  la 
Its  plea,  that  it  has  had,  ever  since  Ite  o^an- 
Izatlon,  Its  general  offices  near  the  business 
center  of  the  dty  of  Chicago,  and  that  It  Is 
necessary  and  proper  to  do  so;  that  it  be- 
came Impossible  to  rent  proper  general 
ces,  and  that  the  rentels  charged  for  jfoac  offi- 
ces were  high  and  exorbitant;  that  there- 
upon. In  1880,  It  purcluised  a  lot  of  land,  75 
by  170  feet,  at  the  aaner  of  Michigan  ave- 
nue and  Adams  street,  and  erected  thereon  a. 
building.  In  which  It  ever  since  baa  kept  Ito 
general  offices  and  some  storerooms;  that 
said  land  was  valuable,  and  could  not,  with- 
out great  loss,  be  utilized  for  erecting  a  build- 
ing other  than  a  high  building,  and  such  as 
is  In  keeping  with  and  equal  to  the  surround- 
ing buildings;  that  thereupon  the  defendant 
erected  thereon  a  nine-story  building,  of 
which  it  now  uses  nearly  one-half;  and  that, 
if  Its  bu^ess  continues  to  increase  as  it  has 
In  tiie  past,  It  wUl  soon  ^so  use  It  all,  for  Its 
general  offices;  that  In  tiie  meantime  It  rente 
to  different  parties  such  ofllces  as  It  Is  not 
at  present  using;  that  erecting  such  buildings 
Is  In  keeping  with  the  usual  practice  of  otha 
large  corporations  doing  kindred  buBlness, 
and  tiiat  It  could  not  now  r^t  such  general 
offices  as  It  requires.  In  the  business  center 
of  Chicago,  for  a  rental  as  low  as  6  per  centum 
per  snnum  on  the  amount  which  said  building 
and  the  land  on  whldi  It  stands  cost  defend- 
ant 

The  defoidant  Is  authorized,  by  section  6 
of  Ite  diarter,  to  purchase,  acquire.  aj|id  hold 
such  real  estate  as  may  be  necessary  for  the 
successful  prosecution  of  Its  bnsineas;  but  It 
Is  contended  that  the  bnUdlng  In  qnestlim  Is 
much  larger,  and  contains  many  more  rooms 
and  offices,  tiian  the  bn^ess  or  wanto  of  the  . 
corporation  demand;  that  only  a  small  por^ 
tion  of  it  Is  occupied  by  tiie  company's  em- 
ployes; tiiat  it  was  erected  aa  an  investment 
by  the  company,  and  therefrae  tiiat  the  com- 
pany owns  and  maintains  the  building  wltii- 
out  authority  of  law.  We  are  concerned,  how- 
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eTcar,  with  the  averments  of  the  plea,  the 
troth  of  which  iB  admltt^  by  the  demurrer. 
Ihe  plea  arers  It  was  neceasary  and  proper 
the  general  offices  of  the  appellee  should  be 
maintained  near  the  business  center  of  the 
city  of  Chicago,  and  that  such  offices  have 
always  been  maintained  in  that  locality;  that 
it  became  Impossible  to  rent  suitable  general 
offices  there,  and  even  insufficient  and  unde- 
sirable offices  could  only  be  obtained  at  high 
and  exorbitant  rentals;  that  the  business  of 
the  company  was  large  and  rapidly  increas- 
ing, and  that  good  business  judgment  dictated 
the  company  should  provide  its  own  offices, 
and  that  in  view  of  the  fact  tbat  desirable 
ground  was  very  valuable,  and  that  more 
office  room  would  be  needed  in  the  future  to 
accommodate  the  growing  business  of  the 
conqtany,  It  was  determined  to  construct  a 
larger  building  than  was  at  the  time  actu- 
ally needed  and  necessary,  and  to  rent  such 
offices  as  were  not  at  the  present  needed,  and 
that,  moved  by  such  consideration,  the  build- 
ing was  erected;  that,  if  the  business  of  the 
corporation  continues  to  Increase  as  it  has  In 
the  past,  the  entire  building  will  soon  be  de- 
voted to  the  uses  of  the  company. 

We  thlnik  the  plea  presented  a  good  defense 
to  the  charges  preferred  in  the  Information 
with  reference  to  this  building.  The  right  of 
the  appellee  to  construct  an  office  building  Is 
indisputaUe,  as  so,  also.  Is  the  right  to  select 
the  most  eligible  and  deslraUe  site.  It  wo\iId 
be  but  a  narrow  and  wholly  unjustifiable 
view  of  this  power  to  Insist  that  in  planning 
and  constructing  the  building  the  corporation 
should  leave  out  of  consideration  Its  probable 
prospective  requlremmts,  and  should  erect  a 
building  containing  only  as  many  rooms  and 
offices  as  Its  present  business  might  demand. 
The  corporation  had  the  right,  as  we  think, 
to  look  to,  and  preitare  for,  the  future.  It 
was  but  true  economy  to  do  so,  and  if  It  pro- 
ceeded In  good  faith,  as  we  are  to  assume 
from  the  conceded  averments  of  the  plea  it 
did,  no  reason  Is  perceived  why  It  should  be 
deemed  bound  by  law  to  permit  such  parts  of 
the  building  as  are  not  for  the  present  re- 
quired for  the  accommodation  of  its  business 
to  remain  vacant,  but,  on  the  contrary,  that 
It  might  lavrfully  obtain  such  Income  from 
the  rents  of  such  rooms  as  might  be  possible 
nntll  the  growth  or  Increase  of  Its  business 
demanded  the  additional  rooms  or  offices.  A 
corporation  could  not  be  permitted,  under 
mere  color  and  pretense  of  furnishing  ac- 
commodations for  the  transaction  of  Its  own 
affairs,  to  construct  houses  or  rooms  for  the 
purpose  of  renting  the  same,  and  engage  In 
renting  such  houses  or  rooms  as  a  business,  If 
such  pursuit  was,  as  It  here  clearly  is,  be- 
yond and  distinct  from  that  it  was  created 
to  pursue  and  accomplish.  But  the  aver- 
ments of  the  plea  do  not  justify  the  imputa- 
tion that  the  acts  of  the  company  under  con- 
sideration are  but  colorable,  and  in  this  In- 
vestigation the  avemienta  stand  amfeased  by 
the  ttatb 


It  appears  from  the  averments  of  those 
pleas  which  are  intended  to  answer  the  al- 
legations of  the  information  set  forth  herein- 
before as  Nos.  2,  3,  4,  6,  6,  7,  8,  9,  10,  11,  12, 
13,  and  24  tbat  the  defendant  company,  about 
the  year  1880,  acquired  and  now  holds  a  cer- 
tain tract  of  land  containing  about  S3  acres, 
on  a  portion  of  which,  in  the  year  1880,— at 
least  not  later  than  1882,— it  caused  to  be 
constructed  a  lai^e  number  of  dwellings  and 
tenement  houses,  some  of  the  height  of  two 
stories  and  others  three  stories  In  height; 
that  the  total  number  of  such  buildings  is 
2,200,  and  that  It  has  laid  out  and  now 
maintains  the  usual  and  necessary  streets 
and  alleys  to  afford  the  tenants  to  whom  it 
rents  said  dwellings  and  tenement  houses 
the  proper  and  usual  means  of  Ingress  and 
egress  to  and  from  their  homes  and  places 
of  business;  that  it  now  rents  said  dwell- 
ings and  tenements  to  Its  employes;  that 
upon  the  same  plat  of  ground  upon  which 
said  dwellings  and  tenements  stand,  and 
where  said  streets  and  alleys  are  located,  It 
caused  to  be  erected  a  number  of  school 
houses,  a  church  edifice,  an  hotel,  a  large 
building  called  "The  Arcade,"  in  which  are 
a  number  of  rooms,  some  of  which  were 
constructed  to  be  rented  for  dry  goods,  gro- 
cery, and  other  retail  stores,  and  other  of  the 
rooms  were  built  for  school,  lecture  and 
theater  rooms,  and  for  the  use  of  religious 
congregations  for  church  purposes,  and  that 
It  now  rents  the  rooms  In  said  Arcade  for 
the  various  purposes  for  which  they  were 
Intended  when  built;  tbat  it  has  also  con- 
structed on  the  same  plat  of  ground  a  large 
building  called  "Market  Hall,"  the  lower  floor 
whereof  it  caused  to  be  fitted  up  for  meat 
and  vegetable  markets,  and  It  has  rented  and 
now  rents  them  to  retail  dealers  in  such  ar- 
ticles of  food,  and  the  upper  floor  Is  a  large 
hall,  where  concerts,  dances,  and  other  en- 
tertainments may  be  given,  and  Is  rented  by 
it  for  such  purposes;  that  it  maintains  a  sys- 
tem of  waterworks  and  sewars,  and  a  gas 
plant,  and,  for  a  consideration,  supplies  those 
who  Inhabit  Its  houses  with  water,  light,  and 
heat. 

From  these  averments  but  one  conclusion 
Is  admissible,  which  is,  the  appellee  corpora- 
tion became,  and  Is  now,  the  proprietor  of 
the  lots,  streets,  alleys,  sewer  system,  dwell- 
ings, tenement  houses,  churches,  hotel, 
schools,  theater,  and  business  buildings  com- 
posing a  town  or  city  of  more  than  2,000 
bouses,  no  one  of  which  is  occupied  by  any 
other  than  a  tenant  of  the  corporation.  The 
powers  vested  in  the  corporation  by  the 
words  of  its  charter  are  "to  manufacture, 
construct,  and  purchase  railway  cars,  with 
all  convenient  appendages  and  supplies  for 
persons  traveling  therein,  and  the  same  may 
sell  or  use,  or  permit  to  be  used,  In  such 
manner  and  upon  such  terms  as  the  said 
compsny  may  think  fit  and  proper."  Mani- 
festly, the  acts  of  the  corporation  which  have 
resulted  in  the  creation  of  this  town  or  city, 
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and  Its  acts  In  connection  with  the  stieets, 
alleys,  dtveUIngs,  tenements,  school,  cbutcb, 
and  buBlneM  houses,  water  system,  sewer- 
age, heat,  etc.,  which  the  plea  admits  it  was 
perfonnlng  at  the  time  ot  the  filing  of  the 
Information,  cannot  be  regarded  as  the  ex- 
ercise of  powers  expressly  given.  Can  they 
be  Justified  as  the  proper  exercise  of  powers 
Incidental  to  the  express  powers  possessed 
by  the  corporation,  or  by  the  provision  in  the 
sixth  clause  of  the  charter  that  it  may  be 
lawful  for  the  corporation  to  acquire  and 
holA  such  real '  estate  as  may  be  deemed 
necessary  for  the  successful  prosecution  of 
Its  business?  The  declaration  of  the  sixth 
clause  Is  not  that  the  company  may  acquire 
and  hold  such  real  estate  as  it  or  Its  directory 
may  deem  necessary,  but  such  as  may  be 
deemed  necessary  to  the  successful  prosecu- 
tion of  Its  business.  The  true  meaning  of 
tills  clause  is  not  that  the  company .  or  Its 
governing  body  Is  Tested  with  unlimited  and 
unbridled  power  to  acquire  and  hold  such 
real  estate  as  it  may  deem  necessary,  but 
with  power  to  purchase  and  hold  only  such 
real  estate  as,  under  the  rules  of  law,  may 
be  deemed  necessary  for  the  successful  pros- 
ecution of  its  business.  "The  rule  of  con- 
stnictl<m  when  any  doubt  arises  out  of  any 
language  employed  In  such  a  charter  Is  that 
every  power  that  is  not  clearly  granted  is 
withheld,'  and  that  any  ambiguity  in  the 
terms  of  the  grant  must  operate  against  the 
corporation  and  in  favor  of  the  public." 
American  Loan  &  Trust  Co.  v.  Minnesota  & 
N.  W.  R.  Co.,  157  111.  641,  42  N.  B.  153; 
Illinois  Health  University  v.  People,  166  lU. 
171,  46  N.  B.  737.  "Irrespective  of  the  oper- 
ation of  statutory  restrictions,  it  Is  a  settled 
principle  of  American  Jurisprudence  that  a 
corporation  cannot  take  and  hold  land  ex- 
cept in  so  far  as  reasonably  necessary  to 
carry  out  the  objects  of  its  creation.  These 
bodies,  which  never  die,  are  not  allowed, 
against  the  objection  of  the  state,  to  take 
and  hold  land  for  purposes  wholly  foreign 
to  the  purposes  for  which  the  state  endowed 
them  with  corporate  existence  and  the  iraw- 
er  of  perpetual  succession."  5  Thomp.  Corp. 
8  6772.  This  court  has  declared  that  it  Is 
against  the  public  policy  of  this  state  to  al- 
low corporations  to  own  real  estate  beyond 
wBat  Is  necessary  for  the  transaction  of 
their  corporate  business,  or  such  as  is  ac- 
quired in  the  collection  of  debts.  Carroll  v. 
City  of  East  SL  Louis,  67  III.  568;  Trust  Oo. 
V.  Lee,  73  lU.  142.  And,  In  furtherance  of 
this  declared  public  policy,  statutes  have 
been  enacted  by  the  general  assembly  re- 
quiring all  corporations  which  have  acquired 
lands  in  the  collection  of  debts  to  sell  and 
dispose  of  all  that  Is  not  necessary  to  the 
purposes  of  the  corporation,  and  providing 
remedies  designed  to  cobrce  compliance  with 
such  requirements.  Bev.  St.  c.  82,  i  S,  en- 
titled "Coriwratlons." 

It  seems  perfectly  clear  the  charter  of  the 
corporation  did  not  clothe  It  with  express 


power  to  purchase  the  real  estate  upon  which 
the  town  or  city  of  Pullman  is  built,  or  to 
construct  the  buildings  in  said  town  or  city, 
or  to  engage  in  the  business  of  renting  dwell- 
ings, storerooms,  market  places,  etc.  Nor  Is 
express  power  to  authorize  sut^  acts  relied 
upon,  but  the  contention  is  they  were  fuUy 
warranted  by  the  powers  derived  from  the 
implications  of  the  law.  What  powers  are 
to  be  Implied  by  law  must;  as  a  matter  of 
course,  depend  largely  upon  the  Bniranndlng 
circumstances. 

With  a  view  of  showing  that  the  situa- 
tion at  the  time  justified  the  course  pursued 
by  the  company,  and  was  sufficient  to  In- 
vest it  with  the  legal  right  to  pursue  sncfa 
course,  the  appdlee  company  filed  pleas 
averring,  in  substance,  as  follows:  That,  aft 
&  it  had  been  for  several  years  in  the  exer- 
cise of  the  powers  conferred  by  Ita  charter, 
its  business  Increased  to  such  an  extent  that 
it  became  necessary  for  It  to  build  large  and 
extensive  shops  In  which  to  manufacture 
cars;  that  a  lai^  amount  of  land  was  nec- 
essary  on  whidi  to  locate  such  shops;  thab 
it  was  decided  to  locate  and  build  said  shops 
In  the  county  of  Cook,  In  or  near  the  city  of 
Chicago^  where  its  general  offices  and  head- 
quarters were,  and  where  Ita  principal  offi- 
cers resided;  that  it  found  that  It  conid  not 
acquire  a  sufficient  amoimt  of  land  upon 
which  to  erect  said  shops  within  the  city  of 
Chicago,  on  account  of  the  high  price  of  land 
In  said  dty;  that,  after  diligent  and  careful 
inquiry  as  to  the  price  of  land  and  the  means 
of  access  thereto.  It  decided  to  buOd  its  shops 
where  they  are  now  situated,  being  upon  a 
parcel  of  land  lying  between  the  west  bank 
of  Lake  Calumet  and  the  Illinois  Central 
Ballroad;  that  it,  about  the  year  1880,  pur- 
chased a  tract  of  about  343  acres,  then  of 
comparatively  small  value,  being  unimprov- 
ed, low-lying  land,  held  as  acre  or  pasturage 
land,  not  included  In  any  municipality,  and 
not  subdivided;  that  at  ttte  time  of  said  pur- 
chase, and  at  the  time  of  the  planning  and 
laying  out  of  the  manufacturing  plant  of  de- 
fendant, there  were  not  more  than  25  dwell- 
ing houses  wittiin  a  radius  of  two  miles  of 
said  land,  all  of  which  were  fully  occnpied; 
that  it  was  impossible  to  get  good,  skilled 
workmen  to  come  an(*  work  at  said  manu- 
facturing plant  unless  they  could  obtain 
homes  in  the  Immediate  vicinity;  that  to  get 
workmen  and  other  employes,  skilled  and 
otherwise,  at  its  said  manufacturing  plant, 
defendant  was  obliged  to  build  and  erect  a 
sufficient  number  of  houses  or  tenements  to 
accommodate  as  manj  as  possible  of  Its  em- 
ployes, and  that  in  order  to  attract  to  said 
manufactory  the  best  class  of  skill  and  la- 
bor, it.  In  or  alxHit  the  year  18S0,  and  not 
later  than  1882,  erected  upon  a  part  of  said 
lands  2,200  houses  and  tenements,  and  that 
the  same  were  so  built  for  the  purpose  of  in- 
ducing the  best  class  of  workm«i  to  become 
employed  at  defendant's  manufactory;  that 
the  same  were  only  built  for  the  pntpoae 
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of  so  accommoclatlng  defendanfB  employee, 
were  not  buUt  for  any  profit  or  Income  there- 
from, but  that  the  defendant  might  be  able 
to  obtain  good,  skilled  labor  In  Us  manufac- 
tory; "that  they  are  not  a  profitable  Invrat- 
ment,  and  were  and  are  only  built  and  htid 
by  defendant  because  the  same  are  "riecefl- 
sary  for  the  successful  prosecution  of  Its  bnsl- 
nesa." 

Defendant  alleges  also  In  Its  pleas,  as  In- 
ducement, that  In  order  to  obtain  a  better 
class  of  skilled  employes,  especially  those 
with  families,  to  work  Id  Its  manufactory, 
It  was  absolutely  necessary  that  there  should 
be  provided  near  their  homes  proper  educa- 
tional facilities;  that  to  meet  the  said  de- 
mand, and  to  accommodate  the  desire  of  said 
employes  that  their  children  should  receive 
ordinary  education,  defendant  erected  sev- 
eral school  houses  near  the  said  dwellings, 
and  schools  were  and  are  held  therein,  and 
the  children  of  such  employes  receive  In- 
struction therein;  that  said  OuUdlugs  are  all 
now  within  the  limits  of  the  city  of  Chicago, 
and  said  school  houses  are  rented  to  the 
board  of  education  of  said  city,  which  has 
the  sole  control  and  charge  of  said  buildings; 
that  It  became  and  was  necessary  that  cer- 
tain places  for  divine  worship  should  be  pro- 
vided near  the  said  dwellings  of  defendant's 
employes,  and,  to  meet  that  demand,  a 
church  was  erected  and  furnished  to  a  con- 
gregation using  it,  at  a  purely  nominal  ren- 
tal; that  on  this  tract  of  land,  and  near  said 
dwelling  houses,  defendant  erected  a  build- 
ing called  the  "Arcade  Building";  that  on 
the  first  floor  thereof  are  rooms  rented  by 
defendant  to  storekeepers,  because,  when  the 
town  of  Pullman  was  built,  there  were  no 
stores  within  a  reasomrble  distance  at  which 
the  company's  employes  could  buy  the  ordi- 
nary necessities  of  Ufe;  that  from  said  stores 
were  and  are  sold  to  said  employes  groceries, 
clothing,  and  all  other  things  usually  pur> 
chased  by  them;  that  defendant  has  not, 
and  never  has  had,  any  Interest  In  said  stores 
or  the  profits  derived  therefrom;  that  It  does 
not  allow  Its  employes  to  give  orders  upon 
It  to  said  stores;  that  said  stores  are  rented 
at  a  very  low  rate,  and  that  said  building 
was  not  built  for  profit,  but  only  for  the  con- 
venience of  said  employes;  that  on  the  sec- 
ond and  third  floors  thereof  is  a  public  li- 
brary, for  the  use  of  said  employes  and  tbelr 
families,  for  which  no  rent  Is  charged,  and 
two  large  balls  used  for  religious  worship 
for  the  use  of  said  employes  and  their 
families,  and  which  are  furnished  by  defend- 
ant to  congregations  of  its  employes  at  a 
nominal  rental;  that  in  said  building  are  also 
two  or  three  rooms  rented  by  the  board  of 
education  of  the  city  of  Chicago  for  school 
purposes,  and  In  which  the  children  of  said 
employes  are  taught;  that  fn  said  building 
there  Is  also  a  room  erected  as  a  lecture  room 
and  theater,  provided  only  to  give  said  em- 
ployes and  their  families  recreation;  that  no 
theatrical  entertainments  are  given  In  said 


building  by  defendant,  but  the  same  Is  fur- 
nished for  use  to  said  employes  or  associa- 
tions of  them,  and  it  Is  largely  used  by  them 
for  entertainments  given  by  themselves,  and 
for  a  place  in  which  they  may  practice  mu- 
sic; that  on  said  land,  near  its  mauufactur-- 
Ing  plant,  defendant  erected  a  small  build- 
ing which  was  used  .as  an  hotel,  for  the  pur- 
pose of  furnishing  accommodations  to  In- 
tending purchasers  of  defendant's  cars,  their 
agents  and  Inspectors;  that  said  hotel  was 
and  Is  a  necessary  part  of  defendant's  manu- 
facturing plant;  that  defendant  built  on 
said  grounds  a  building  known  as  "Market 
Hall,"  the  upper  story  of  which  Is  a  large 
hall  furnished  to  employes.  In  which  they 
hold  entertainments,  such  as  concerts  and 
dancing,  and  on  the  lower  floor  are  stores, 
which  are  rented  out  to  persons  who  use  tbe 
same  as  meat  markets;  that,  in  order  to 
properly  operate  Its  manufacturing  plant,  it 
became  and  was  necessary  to  erect  a  gas 
plant,  from  which  it  furnishes  light  through 
all  Us  manufacturing  buildings,  and  has,  up- 
on their  request  furnished  gas,  at  a  fair 
and  reasonable  price,  to  certain  of  Its  em- 
ployes occupying  some  of  Its  houses,  but  that 
the  gas  so  furnished  said  employes  does  not 
amount  to  10  per  cent  of  the  gas  produced 
by  said  gas  plant  and  used  In  defendant's 
shops;  that,  at  the  time  of  the  erection  of 
said  manufacturing  plant,  there  were  no  wa- 
terworks at  or  near  said  lands,  and  defendant 
erected  a  water  tower  and  plant  upon  its 
premises,  principally  for  supplying  water 
throughout  Its  shops,  and  contracted  with 
the  village  of  Hyde  Park  for  the  furnishing 
to  defendant  of  large  amounts  of  water 
through  the  water  mains  of  said  village;  that 
most  of  the  water  passing  through  said  wa- 
ter mains  and  through  said  water  tower  Is 
used  In  the  shops  of  defendant,  but  a  small 
percentage  thereof  Is  furnished  to  said  em- 
ployes In  their  homes;  that  said  water  Is 
furnished  to  said  employes  at  a  very  low 
rate,  and  at  less  than  the  cost  thereof  to  de- 
fendant, and  because  said  employes  cannot 
in  any  other  way  procure  a  supply  of  water; 
that  when  said  manufacturing  plant  was 
built,  defendant  put  In  a  very  large  system 
of  boilers  for  generating  steam;  that  said 
boilers  and  steam  capacity  probably  will  all 
be  required  for  use  In  operating  said  shops, 
but  up  to  this  time  there  has  been  a  surplus 
of  steam  generated,  and,  at  the  request  of 
said  employes,  steam  pipes  have,  in  a  few 
instances,  been  run  Into  their  said  houses  and 
dwellings,  and  through  said  steam  pipes 
some  of  said  houses  and  dwellings  have  been 
heated;  that  In  like  manner  It  has  furnished, 
for  a  money  consideration,  part  of  Its  pres- 
ent surplus  steam  and  engine  power  to  the 
Allen  Paper  Car- Wheel  Company,  whose 
shops  adjoin  the  property  of  defendant: 
that  111  connection  with  said  manufacturing 
plant  and  dwelling  houses,  defendant  set 
apart  18  acres  of  land  as  recreation  grounds 
Cor  the  use  of  Us  said  employes,  which  Id- 
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eludes  a  place  for  playing  baseball,  football, 
and  many  other  kinds  of  athletic  exercises, 
and  for  tiie  use  of  said  recreation  grounds  It 
charges  no  rental  or  admission  fee;  that 
said  groi<nd8  are  furnished  with  divers  ap- 
pliances for  athletic  exercises,  and  are  free 
to  all  of  said  employes  and  their  families, 
and  are  used  as  pleasure  grounds  by  them; 
that  also,  in  connection  with  said  mauu- 
facturlng  plant  and  dwelling  houses.  It  set 
apart  about  13  acres  for  pleasure  grounds 
for  Its  said  employes  and  theb*  families,  the 
said  pleasure  grouutta  Including  what  Is  us- 
ually called  a  parte,  together  with  a  green- 
house and  other  such  accessories,  and  de- 
fendant has  established  and  maintained  the 
same  only  for  the  purpose  of  attracting  to 
its  works  the  best  class  of  skilled  workmen. 

In  the  Ught  of  the  well-settled  rule,  that 
a  plea  is  to  be  construed  most  strongly 
against  the  pleader,  the  averments  of  ap- 
pellee's pleas  are  to  be  Interpreted  to  disclose 
that  the  measures  which  the  appellee  cor- 
poration adopted  looking  towards  the  relo- 
cation and  removal  of  Its  plant  Included,  as 
a  fully-matured  part  thereof,  the  plan  of 
building  the  residence,  tenement,  and  business 
houses  and  constructiug  the  streets  and  al- 
leys,—In  fact,  providing  a  town  or  city 
wherein  Its  employes  might  or  should  dwell, 
and  of  which  It  should  be  the  sole  owner 
and  proprietor,— and  that,  In  pursuance  of 
this  plan,  a  tract  of  land  was  acquired  suffi- 
ciently large  to  receive  and  accommodate, 
not  only  the  manufacturing  plant  of  the  cor- 
poration, but  also  to  provide  the  necessary 
space  for  the  streets,  alleys,  dwellings,  tene- 
ments, hotel,  church,  opera  house,  and  other 
business  houses  which  the  scheme  of  the  cor- 
poration included;  and  It  is  to  be  further  nec- 
essarily inferred,  on  a  proper  construction  of 
the  plea,  that  the  work  of  erecting  the  build- 
ings comprising  the  manufacturing  plant 
proper  and  the  buildings  which  compose  the 
town  or  city  was  entered  upon  and  carried 
along  at  the  same  time  and  together.  Nor 
is  this  interpretation  of  the  pleas  at  all  harsh 
or  doubtful,  but  is  the  same  as  that  enter- 
tained by  counsel  for  appellee  who  drafted 
the  pleas.  Speaking  upon  the  point,  counsel 
for  appellee,  on  pages  51  and  52  of  their 
brief  filed  In  this  court,  say:  "Accordingly, 
Id  the  exercise  of  its  best  Judgment,  appellee 
selected  and  purchased  about  three  hundred 
and  fifty  acres  of  land  situated  upon  the 
shores  of  Lake  Calumet,  fourteen  miles  dis- 
tant from  Its  offices  and  ten  miles  beyond  the 
then  limits  of  the  city  of  Chicago.  The  land 
at  that  time  was  practically  an  unoccupied 
waste.  It  was  surrounded  for  a  very  con- 
siderable distance.  In  all  directions  save  to- 
wards the  lake,  by  farming  and  unoccupied 
lands.  There  were  no  convenient  places 
where  employes  of  the  company  could  Snd 
homes  or  dwelling  places.  The  construction 
of  the  manufactory,  therefore,  involved,  not 
the  oipediency,  simply,  but  the  necessity,  of 
proTidlDg  ^aces  suitable  for  the  occupancy 


of  those  who  were  to  do  Its  wort.  The 
manufactory  and  the  homes  for  t^e  workmen 
were  mutually  and  equally  necessary  to  the 
success  of  the  enterprise.  The  power  to 
manufacture  cars'  was  barren  without  the 
other  charter  power,  'to  purchase,  acquire, 
and  hold  such  real  estate  as  may  be  deemed 
necessary.'  It  was  only  by  the  combination 
of  the  two— by  their  exercise  together,  In  the 
manner  which  has  been  described— that  the 
object  of  the  charter,  'the  successful  prose- 
cution of  their  business.'  could  be  accom- 
plished. Accordingly,  the  exercise  of  these 
powers  was  undertaken  contemporaneously. 
The  construction  of  the  works  and  the  con- 
struction of  the  dwelling  places  of  those  who 
were  to  operate  them  was  undertaken  at  the 
same  time,  and  as  a  part  of  a  single,  har- 
monious scheme.  Two  years  of  time,  and  the 
labor  of  four  thousand  men  transported  daily 
to  and  fro  between  Chicago  and  the  point  of 
location,  were  devoted  to  the  work.  At  the 
expiration  of  that  time  the  result  appeared 
In  the  completed  structures  of  a  manufactory 
giving  employment  to  five  thousand  persons, 
and  In  its  immediate  vicinity  dwelling  houses 
sufficient  in  number  for  the  comfortable  oc- 
cupancy of  a  large  part  of  these  persons  with 
their  families  and  those  dependent  upon 
them,  with  the  necessary  school  bouses  for 
the  education  of  their  children,  churches  for 
their  religious  instruction,  stores  and  shops 
where  the  necessaries  of  life  could  be  pro- 
cured, halls  suitable  for  lectures  and  social 
entertainments,— all  so  arranged,  with  such 
accessories  of  streets,  parks,  and  other  pro- 
visions, as  to  minister,  not  simply  to  the 
necessities,  but  also  to  the  comfort  and  wdl- 
belng,  of  those  who  might  be  employed." 

It  further  appears  from  the  plea  that  the  cor- 
poration at  once,  after  the  buildings  com- 
posing the  town  of  Pullman  and  its  streets 
and  alleys  were  completed,  rented  the  dwell- 
ings, tenements,  business  rooms,  church, 
theater  room,  school  rooms,  etc..  and  for  a 
compensation  undertook  to  supply  the  in- 
habitants of  the  town  with  water,  light.. and 
heat,  and  that  It  has  since  continued  to  per- 
form such  acts,  and  was  pursuing  the  same 
course  when  the  Information  was  filed.  The 
location  selected  by  the  corporation  for  the 
new  site  of  Its  plant  was  within  a  few  miles 
of  the  populous  and  wealthy  city  of  Chi- 
cago, upon  a  line  of  railway  which  furnished 
adequate  and  speedy  means  of  transportation 
to  and  from  the  city,  so  that  the  plant  and 
its  surroundings  in  fact  were  within  the  sub- 
urbs of  the  city.  There  were  then,  It  Is  true, 
only  a  few  buildings  In  the  vicinity  of  the 
proposed  new  location.  The  establishment 
of  the  works  of  the  appellee  corporation 
would  make  it  Imperative  that  other  build- 
ings, dwellings,  and  tenement  houses  should 
be  constructed  for  the  accommodation  of 
those  who  should  find  employment  in  appel- 
lee's shops. 

The  averment  of  the  plea,  that  the  cor- 
poration was  obliged  to  construct  such  houses 
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and  tenements,  is  but  tbe  statement  of  a 
cosdtulon,  and  we  find  tbe  facts  pleaded  do 
not  Justify  such  a  deduction.  No  reason 
existed,  nor  do  we  find  in  the  pleas  even  a 
suggestion  that  then  was  reason  or  gronnd, 
for  the  apprehension  that  Individual  enter- 
prise and  private  capital  would  not  at  once, 
after  the  purpose  and  intentitm  of  the  cor- 
poration became  known,  provide  all  neces- 
sary dwellings  and  tenements  for  the  accom- 
modation of  the  workmen,  or  that  the  wants 
of  the  community  composed  of  such  work- 
men would  not  at  once  be  met  by  tbe  loca- 
tion in  its  midst  oi  s<diool8,  churches,  dry- 
goods  and  grocery  stores,  meat  markets,  etc., 
or  that  the  necessary  streets,  alleys,  and  pub- 
lic ways  would  not  be  provided  without  any 
intervention  whatever  on  the  part  of  the 
corporation.  The  public  laws  of  the  state 
would  have  supplied  the  requisite  school 
houses  and  teachers,  and  the  inclinations  of 
the  individual  members  of  the  community 
could  have  been  safely  relied  upon  to  pro- 
vide church  houses  and  rooms  for  Imparting 
religious  instruction.  It  is  idle  to  argue  that 
It  became,  in  any  sense,  necessary  or  direct- 
ly appropriate  to  the  accomplishment  of  the 
lawful  and  chartered  purposes  or  objects  of 
the  corporation  that  It  should  engage  Its 
efforts  or  capital  In  the  construction  of  dwell- 
ings, tenement  houses,  store  houses,  streets, 
alleys,  theaters,  hotel,  churches,  school 
houses,  waterworks,  a  system  of  sewers,  etc. 
Workmen,  if  they  have  families,  must  have 
homes,  or.  If  unmarried,  must  be  accommo- 
dated with  boarding  and  places  of  lodging. 
Homes,  groceries,  vegetables,  bread,  meat, 
clothing,  furniture,  light,  heat,  water,  school 
books,  medicine,  the  service^  of  physicians, 
dentists,  and  other  professional  men,  and 
many  other  things,  become  necessary  to  the 
health,  comfort,  or  convenience  of  such  work- 
men and  their  families;  bat  the  right  and 
power  to  supply  such  wants  had.  In  this  in- 
stance, so  far  as  the  pleas  show,  no  direct 
relation  or  connection  with  the  successful 
prosecution  of  the  speclflc  object  of  the  ap- 
pellee corxraratlon.  Tbe  relation  was  but  re- 
mote. Indirect,  and  mediate,— not  direct  and 
immediate.  Implied  power  cannot  be  Invok- 
ed to  authorize  a  corporation  to  engage  in 
collateral  enterprises  but  remotely  connected 
with  the  speclflc  purposes  It  was  created  to 
accomplish.  A  power  which  a  corporation 
may  exercise  by  implication  must  be  bound- 
ed by  the  purposes  of  the  corporate  existence 
and  the  terms  and  Intention  of  the  charter, 
and  acts  which  tend  only  remotely  and  by 
indirection  to  promote  Its  Interest  and  cliar- 
tered  objects  cannot  be  justified  by  implica- 
tion of  law,  but  are  ultra  vires. 

Cases  cited  holding  that  corporations  op- 
erating mines  or  mills  engaged  In  sawing 
lomher  had  Implied  power  to  construct 
dwellings  and  boarding  houses  for  their  em- 
ployes can  have  little  or  no  Influence  upon 
the  question  here  presented.  In  those  cases, 
the  fact  that  the  works  or  mills  of  the  cor^ 
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porations  were  necessarily  located  at  mines 
or  near  large  forests,  and  other  circumstan- 
ces peculiar  to  the  respective  cases,  were 
deemed  auffldent  to  Justify  the  corporations 
in  arranging  for  tiie  lodging  or  boarding  of 
their  workmmi  or  In  building  homes  to 
shelter  them  and  their  families^  The  cir- 
cumstances in  each  of  such  cases  as  can  be 
accepted  as  having  been  well  considered 
were  sucOi  that  It  became.  In  a  legal  sense, 
necessary  to  the  accomplishment  of  the  chart- 
ered purposes  of  the  corporation  that  It 
should  exercise  such  power  as  was  accorded 
It  by  ImpUcation  of  law.  Exceptional  cir- 
cumstances or  extraordinary  conditions  may 
make  it  necessary  to  the  proper  prosecution 
of  the  business  of  a  corporation  that  it  shall 
be  accorded  ImpUed  power  to  perform  acts 
beyond  its  express  power,  and  which,  except 
for  the  prevailing  conditions,  would  be 
wholly  unwarranted.  But  in  the  case  In 
hand  tbe  appellee  corporation  voluntarily  as- 
sumed to  devote  Its  corporate  capital  and 
power  to  that  which,  to  say  the  least,  but 
remotely  and  indirectly  tended  to  aid  the 
accomplishment  of  the  purposes  it  bad  the 
right  to  pursue  under  conditions  and  drcum- 
stances  which  were  neither  rare  nor  un- 
usual. 

The  argument  of  counsel  for  appellee  that 
the  construction  of  the  manufacturing  plant 
Involved,  not  the  expediency  simply,  but  the 
necessity,  of  providing  places  suitable  for  the 
occupancy  of  those  who  were  to  do  its  work, 
"and  that  in  view  of  this  the  company  deter- 
mined to  undertake,  and  did  undertake,  to 
constmct  its  works  and  dwelling  places  for 
its  workmen  at  the  same  time  and  as  apart 
of  a  single  harmonious  plan."  Is  fallacious. 
It  ignores  the  palpable  fact  that  no  duty  of 
providing  houses  for  its  workmen  was  press- 
ed upon  tbe  company  by  surrounding  condi- 
tions or  circumstances  as  a  necessity,  but 
was  adopted  as  a  matter  of  choice,  based.  It 
may  have  been,  upon  motives  which  were, 
in  part,  benevolent  or  charitable  In  their 
nature.  Had  It  purchased  only  that  quantity 
of  ground  needful  for  its  proper  corporate 
uses,  and  restricted  Its  efforts  and  expendi- 
tures to  the  construction  of  such  buildings 
as  would  have  answered  its  corporate  wants, 
there  appears  to  us  no  reason  to  believe  tliat 
the  question  of  homes  for  its  workmen, 
market  places  or  stores  where  such  workmen 
could  purchase  supplies,  or  school  rooms 
where  their  children  could  receive  Instruc- 
tion, or  the  making  of  streets  and  alleys, 
would  ever  have  demanded  the  thought  or 
attention  of  its  governing  body.  It  Is  be- 
yond reason  to  conclude  that,  bad  the  way 
been  left  open,  private  capital  and  individual 
enterprise  would  have  overlooked  tbls  de- 
sirable fleld  of  operations,  or  that  merchants, 
tradesmen,  butchers,  and  other  classes  of 
business  men  would  not  have  appeared  and 
entered  into  business  rivalry  for  the  custom 
of  the  workmen  and  their  families,  and  that 
tlie  prosecution  of  the  buMness  of  the  cor- 
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poratlon  would  have  suffered  because  Its 
workmea  could  not  find  homes  or  places 
where  the  articles  necessary  to  supply  their 
wants  and  add  to  their  comfort  could  be  pur- 
chased; and  yet  It  Is  upon  this  ground  It  Is 
sought  to  justify  the  acts  of  the  corporation 
which  are  now  under  consideration. 

The  prohibition  of  the  law  against  the  un- 
authorized exercise  of  power  by  corporations 
Is  based  upon  grounds  of  public  policy,  aud 
the  wisdom  of  the  rule  may  here  find  exem- 
pllflcatlon.  Conceding  the  rectitude  of  the 
purpose  which  it  is  alleged  operated  to  in- 
duce the  acts  of  the  corporation  which  re- 
sulted in  the  creation  of  the  town  or  dty  of 
Pullman,  we  are  constrained  to  declare  the 
corporation  had  not  lawful  power  to  perform 
such  acts,  and  that  the  existence  of  a  town 
or  city  where  the  streets,  alleys,  school 
houses,  business  houses,  sewerage  system, 
hotels,  churches,  theaters,  waterworks,  mar- 
ket places,  dwellings,  and  tenements  are  the 
exclusive  property  of  a.  corporation  is  op- 
posed to  good  public  policy,  and  Incompatible 
with  the  theory  and  spirit  of  our  Institutions. 
It  Is  clearly  the  theory  of  our  law  that  streets, 
alleys,  and  public  ways,  and  public  school 
buildings,  should  be  committed  to  the  con- 
trol of  the  proper  public  authorities,  and  that 
real  estate  should  be  kept  as  fully  as  pos- 
sible in  the  channels  of  trade  and  commerce; 
and  good  public  policy  demands  that  the 
number  of  persons  who  should  engage  in  the 
business  of  selling  such  articles  as  are  neces- 
sary to  the  support,  maintenance,  and  com- 
fort of  the  people  of  any  community  should 
not  be  restricted  bj  the  will  of  any  person, 
natural  or  artificial,  but  should  be  left  to  be 
determined  by  the  healthy,  wholesome,  and 
natural  operations  of  the  rules  of  trade  and 
business,  free  from  all  that  which  tends  to 
stifle  competition  and  foster  monopolies.  - 

We  think  the  averments  of  the  plea  In  re- 
sponse to  the  allegations  of  the  Information 
under  conslderatioii  were  insufficient  to  pre- 
sent a  legal  defense.  The  Information  charges, 
as  is  shown  by  the  fourteenth  allegation,  set 
out  In  the  opening  of  this  opinion,  the  ap- 
pellee corporation  has  constructed,  owns,  and 
Is  operating  a  sewerage  system  and  a  sewer- 
age farm;  that  It  has  constructed  sewerage 
pipes  so  as  to  receive  and  convey  to  the  farm 
the  sewerage  and  refuse  matter  accumulated 
In  and  about  the  residences,  tenement  hous- 
es, and  other  buildings  which  It  rents  In  the 
said  cit;  or  town  of  Pullman,  and  uses  said 
sewerage  for  the  purpose  of  fertilizing  the 
farm;  that  the  farm  consists  of  154  acres, 
and  Is  cultivated  by  the  appellee  corporation, 
and  large  quantities  of  celery,  beets,  and 
other  vegetables  produced  thereon  are  by  the 
said  corporation  sold  In  the  dty  of  Chicago, 
or  shipped  to  otiier  dtlea  for  sale.  With 
respect  to  this  sewerage  ^stem  and  the 
business  of  gardening  or  truck  farming  upon 
the  sewerage  farm,  the  effect  of  the  allega- 
tions of  the  plea  are  that,  having  construct- 
ed the  great  number  of  dwelUngs.  tenement 


houses,  and  other  buildings,  and  rented  the 
same  to  Its  employes,  it  became  necessary 
the  corporation  should  adopt  some  mode  or 
manner  of  disposing  of  the  sewerage  in  or- 
der to  render  and  keep  the  said  dwellings  and 
buildings  in  a  healthful  condition;  that  It 
purchased  the  154  acres  of  land  In  order  to 
enable  it  to  utilize  the  sewerage  and  refuse 
matter  as  a  fertilizer,  whereby  to  render  t^e 
land  productive;  and  that  the  income  from 
the  farm  recompenses  the  corporation  In 
part,  and  only  In  part,  for  the  expenses  of  the 
sewerage  system.  Bnt,  If  we  are  right  In 
the  view  hereinbefore  expressed,  that  the 
action  of  the  corporation  in  constructing  the 
buildings  and  dwellings  of  which  the  town 
or  city  of  Pullman  is  composed  was  beyond 
its  proper  corporate  functions,  it  would  nec- 
essarily follow  that  the  operation  of  the 
sewerage  system  and  the  prosecution  of  the 
business  of  farming  or  truck  gardening  can- 
not be  Justified  upon  the  ground  that  It  was 
necessary  the  dwellings  and  houses  of  those 
persons  living  In  the  city  or  town  of  Pull- 
man should  be  supplied  with  such  sewerage 
system.  One  usurpation  of  power  cannot  be 
seized  upon  as  a  Justification  for  the  exer- 
cise of  a  further  unlawful  power. 

The  Information  charges  that  the  defendant. 
In  a  lai^  number  of  Its  cars,  carries  a  stock 
of  whiskies,  wines,  beers,  and  other  malt  and 
Intoxicating  liquors,  for  the  purpose  of  sale 
to  Its  guests  and  the  occupants  of  the  cars 
while  traveling  therein,  and  sells  and  dispos- 
es of  the  same  at  a  large  pecuniary  profit. 
The  defendant,  by  Its  plea,  admits  that  It 
does  provide,  for  people  traveling  in  its  cars, 
supplies  of  divers  kinds  of  food  and  drink, 
Including  whiskies,  wines,  beers,  and  other 
malt  and  Intoxicating  liquors,  but  avers  that 
It  sells  the  same,  under  proper  licenses  from 
state  and  general  governments,  for  the  pur- 
pose of  meeting  the  necessities  and  demands 
of  its  patrons,  and  contributing  to  tbeir  com- 
fort, and  that  It  makes  no  profit  whatever 
therefrom,  but  furnishes  aaJd  suj^ies  at  a 
pecuniary  losa  to  itself;  and  datans  a  right 
to  sell  them  by  virtue  of  section  4  of  Its  char- 
ter, which  provides  that  "the  said  corporation 
shall  have  power  to  manufacture,  construct 
and  purchase  railway  cars,  with  all  conven- 
ient appendages  and  siqfpMes  for  persons  trav- 
eling therein,  and  the  same  may  sell  or  use, 
or  permit  to  be  used.  In  such  manner  and  up- 
on such  terms  as  the  said  company  may  think 
fit  and  prop».'*  Bxpress  power  to  sell  sup- 
plies to  persons  traveling  on  Its  cars  must  be 
conceded  to  the  corporation.  Are  wines  and 
liquors  a  part  of  the  "supplies"  for  travelers? 
No  authorities  on  this  subject  are  dted  in  the 
briefs  of  counsel.  Webster  defines  the  word 
"supply"  (plural,  "suppUes")  as  '"that  whldi 
supplies  a  want;  sufficiency  of  things  for  use 
or  want;  especially,  the  food»  and  the  like, 
which  meets  the  dafiy  neces^es  of  an  army 
or  other  large  body  of  men."  It  would  seem 
that  this  definition  answers  the  question  In 
the  affirmative..  Wines  and  liquors  are  a 
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part  of  the  supplies  which  meet  the  wants  of 
a  portion,  at  least,  of  the  traveling  public. 
They  enter  Into  and  compose  in  part  the  dally 
meals  of  many  travelers,  and  are  regarded  by 
all  such  persons,  and  by  others  who  use  them 
at  other  times,  as  wholesome  refreshments, 
contributing  to  relieve  from  the  fatigue  and 
discomforts  of  travel.  Hence  they  are  sup- 
plies for  such  persons.  It  Is  a  matter  of  com- 
mon knowledge  that  places  for  the  accommo- 
dation and  entertainment  of  travelers,  such 
as  hotels  and  taverns,  and  steamboats  and 
ocean  vessels  which  carry  i^sscngers,  ahnost 
universally  sell  to  their  guests  and  patrons 
whiskies,  wines,  and  liquors,  and  that  such 
things  are  regarded  by  a  portion  of  the  trav- 
eling public,  and  by  those  who  transport  and 
entertain  them,  as  part  of  the  "supplies"  for 
travelers.  We  think  that  the  defendant,  hav- 
ing, as  the  plea  averred,  had  license  to  sell 
intoxicating  liquors,  was  authorized  by  its 
charter  to  furnish  such  supplies  to  persons 
traveling  in  its  cars,  and  that  the  charge  In 
the  Information  is  sufficiently  answered,  by 
the  idea. 

The  information  charges  that  the  defendant 
owns  56  acres  of  vacant  and  unoccupied  land 
north  of  Us  lAiops,  and  that  it  also  owns  other 
vacant  and  unoccupied  land  at  Pullman  to 
the  extent  of  16  acres.  The  defendant's  plea 
avers,  as  to  said  55  acres,  that  they  are  now 
In  actual,  constant,  and  necessary  use  by  It 
for  dumping  thereon  cinders  and  other  refuse 
from  Its  shops,  and  will,  in  the  near  future, 
be  necessary  for  further  extensions  of  defend- 
ant's manufacturing  plant  It  clearly  ap- 
pears, tlie  ailegations  of  the  plea  being  taken 
as  true  that  tbia  tract  of  land  of  65  acres 
to  devoted  to  Intimate  corporate  purpose 
whether  so  actually,  constantly,  and  necesaa^ 
rOy  used  Is  a  question  to  be  determined  on 
ttie  trial  of  the  issue.  As  to  the  other  vacant 
and  nnoccnpled  land,  the  plea  admits  that  the 
defendant  owns  23  acres  of  anch  land,  but 
arers  that  said  23  acres  are  the  unoccupied 
part  of  a  tract  of  63  acres,  whereon  are  locat- 
ed its  dwellings  and  tenements,  churches,  bus- 
iness houses,  etc.,  whldi  are  scattered  over 
the  whole  of  the  said  tract,  and  In  such  a 
way  that  no  particular  part  of  any  apprecia- 
te size  is  unoccupied,  and  that  said  23  acres 
consist  of  the  spaces  between  said  houses; 
that  the  land  was  purchased,  and  has  been 
and  Is  held,  solely  to  meet  the  necessity  for 
additional  houses  and  tenements,  as  the 
growth  of  the  company's  business  may  re> 
quire,  and  in  order  that  the  health  and. com- 
fort of  its  employes  might  be- conserved  by 
the  avoidance  of  tenements  and  houses  too 
clos^y  crowded  together.  Having  berelnbe* 
fore  determined  that  the  erection  by  the  ap- 
pellee  corporation  of  the  dwellings  and  build- 
ings In  the  city  or  town  of  Pullman  was  be- 
yond Its  corporate  powers,  the  conclusion  la 
inevitable  that  the  corporation  has  no  lawful 
right  to  hold  and  own  this  23-acre  tract  "sole- 
ly to  meet  the  necessity  for  additional  houses 
and  tenementa  as  the  growth  ot  Its  business 


may  require."  The  demurrer  to  the  allega- 
tions of  the  plea  with  respect  of  this  tract  of 
land  should  have  been  sustained. 

We  think  it  clearly  appears  from  the  alle- 
gations of  the  plea  that  the  corporation  ac- 
quired and  owns  the  25  acres  of  land  near  the 
Belt  Line  BaHroad  for  the  proper  purposes  of 
its  existence.  It  Is  stated  In  the  plea  that 
many  of  the  cars  made  by  the  defendant,  and 
others  sent  to  It  to  be  repaired,  are  delivered 
upon  the  Belt  Line  Railroad  running  north 
of  its  manufacturing  plant;  that  to  receive 
and  properly  store  said  cars  while  waiting 
their  turn  to  be  repaired,  and  to  properly 
store  them  after  being  built  and  repaired  and 
while  awaiting  Inspection  by  railroad  com- 
panies. It  was  and  is  necessary  that  the  de- 
fendant should  have  storage  yards  or  tracks 
near  said  railroad  at  Grand  Crossing,  about 
three  miles  from  defendant's  manufacturing 
plant,  and  It  accordingly  purchased  about,  and 
not  to  exceed,  20  acres  of  ground  near  said 
railroad,  and  now  holds  the  same  for  the  pur- 
pose above  mentioned;  that  it  has  not,  as 
yet,  put  any  railroad  or  storage  tracks  upon 
said  land,  because  the  railroad  companies 
owning  tracks  In  the  Immediate  vicinity  have 
buUt  so  many  side  and  storage  tracks  which 
can  be  used  for  storage  purposes;  but  that 
it  will  be  necessary,  in  the  near  future,  for 
defendant  to  put  tracks  upon  said  20  acres 
for  storing  and  switching  purposes,  as  afore- 
said, and  that  It  holds  said  land  for  sudti  use 
In  its  manufacturing  business.  These  aver- 
ments are  admitted  by  the  demurrer,  and  con- 
stitute a  complete  answer  to  the  charge  in  the 
information. 

The  allegation  that  the  appellee  company 
furnishes  the  Alien  Paper  Car-Wheel  Com- 
pany with  steam  power  to  operate  the  ma- 
chinery of  the  latter  con^iany,  and  receives 
a  large  income  therefrom,  is  fuUy  met  by 
the  averments  of  the  plea.  The  plea  avers 
that  when  the  manufacturing  plant  of  the 
appellee  corporation  was  built,  with  a  view 
of  anticipating  its  probable  future  wants,  the 
company  put  In  a  very  large  system  of  boil- 
ers for  generating  steam;  that  the  steam 
power  which  said  boilers  are  capable  ot  pro- 
ducing will,  in  the  Judgment  of  the  corpora- 
tion, be  no  more  than  will  be  required  in 
the  future  for  the  successful  operatloiL  ot 
the  machinery  and  appliances  of  the  i^ant 
of  the  appellee  company,  but  that  up  to  this 
time  more  steam  has  been  generated  than 
the  company's  uses  required,  and  that  the 
surplus  has  been  furnished  to  the  said  Allen 
Paper  Car-Wheel  Company,  whose  shops  ad- 
Join  the  plant  of  the  aiw^lee  corporation. 
It  1b  entirely  competent  and  proper  for  a 
corporation  to  keep  In  view  its  probable  fu- 
ture nmntfl  and  necessities,  and  In  construct 
ing  its  buildings  and  purchasing  machinery 
to  anticipate  and  provide  for  that  which 
sound  practical  Judgment  and  wise  fore* 
thought  indicate  will  be  required  by  the 
growth  of  Ita  business  and  the  extension  <rf 
the  velunie  of  its  operations.   It  being  law* 
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fnl  to  purcbase  boilers  having  a  capacity  to 
generate  more  steam  than  the  Immediate 
oeedB  of  the  company  required,  the  law  has 
no  rule  which  would  require  that  the  excess 
of  steam  so  provided  should  not  be  utilized, 
but  should  be  allowed  to  go  to  waste.  It 
was  but  true  economy,  and  In  no  sense  a 
usurpation  of  power,  to  dispose  of  the  excess 
of  steam  so  produced  to  the  Allen  Paper  Car 
Wheel  Company. 

The  pleas  admit  the  appellee  company  has 
purchased  and  holds  a  majority  of  the  shares 
of  the  capital  stock  of  the  Pullman  Iron  & 
Steel  Company,  and  avers  further  that  said 
Pnllman  Iron  &  Steel  Company  was  never 
a  competitor  In  business  with  defendant; 
that  Its  products  constitute  a  necessary  part 
of  the  material  required  In  the  construction 
of  the  cars  manufactured  by  defendant;  that 
all  its  product  Is  used  and  consumed  by  said 
defendant;  and  that  said  corporation  is,  In 
effect,  a  mere  department  of  defendant  In  its 
car-manufacturing  business,  although  exist- 
ing nominally  aa  an  Independent  corporation. 
The  right  and  power  of  a  coriwratlon  to  be- 
come a  stockholder  in  another  corporation 
was  presented  to  this  court  for  determina- 
tion In  the  case  of  People  v.  Chicago  Gas 
Trust  Co.,  130  111.  268,  22  N.  E.  79S,  and  the 
conclusion  arrived  at  was  that  a  corporation 
cannot  become  a  stockholder  In  another  cor- 
I>oratlon  unless  power  to  do  so  Is  specifically 
granted  In  its  charter,  or  necessarily  implied 
from  It  The  conclusion  here  announced  is 
the  prevailing  doctrine  In  America,  and  we 
see  no  reason  to  depart  from  It  Such  power 
is  not  speciflcally  granted  to  the  appellee  cor- 
poration, and  there  Is  no  room  for  the  con- 
tention that  it  Is  possessed  as  an  Implied 
power.  The  decision  of  the  circuit  court 
ousting  the  appellee  from  the  right  to  hold 
capital  stock  in  the  Pullman  Iron  &  Steel 
Company  was  correct,  and  Is  affirmed. 

The  defense  of  acquiescence  and  waiver 
has  been  set  up  In  the  case,  In  the  sixth  plea. 
That  part  of  the  plea  Is  as  follows:  "De- 
fendant further  avers  that  said  manufactur- 
ing plant,  houses,  and  all  other  Improve- 
ments in  the  town  of  Pullman,  and  all  the 
real  estate  in  this  plea  described,  were  ac- 
quired by  defendant  And  said  buildings  were 
erected,  in  and  about  the  year  A.  D.  ISSO, 
and  not  later  than  the  year  A.  D.  1882,  and 
defendant  has  been  In  continuous  use  there- 
of, In  manner  above  described,  ever  since; 
and  defendant  avers  that  all  of  its  said  acts 
have  been  well  known  to  plaiutiCf  ever  since 
said  last-mentioned  date,  and  the  doings  of 
defendant  in  regard  thereto  were  a  special 
subject  of  investigation,  report,  and  approv- 
al by  the  legislature  of  the  state  of  Illinois 
since  said  last-mentioned  date,  and  that  de- 
fendant has,  during  all  of  said  time,  been 
taxed  by  the  municipal  and  state  taxing  au- 
thorities of  Illinois,  and  In,  to  wit  A.  D.  1891, 
the  legislature  of  Illinois  appointed  a  com- 
mittee thereof  to  investigate  the  property  of 
defendant  and  ascertain  if  It  was  properly 


taxed  on  all  Its  property;  that  said  commit- 
tee examined  all  defendant's  property.  In- 
cluding all  the  property  mentioned  in  this 
plea,  and  reported  to  said  legislature  con- 
cerning said  holdings  of  property  by  defend- 
ant and  that  Its  property  was  all  properly 
taxed,  which  report  was  accepted  and  ap- 
proved by  said  legislature,  whereby  any 
fault  that  the  defendant  may  have  commit- 
ted in  regard  thereto  has  been  acquiesced 
In  or  waived  by  the  plaintiff." 

It  is  conceded,  the  state,  acting  In  Its  char- 
acter as  a  sovereign.  Is  not  bound  by  any 
statute  of  limitations  or  technical  estoppel. 
It  is  urged,  however,  that  In  quo  warranto, 
under  the  common-law  rule,  the  courts,  In  the 
exercise  of  their  discretion  to  grant  the  writ 
or  not,  or  upon  flnal  hearing,  refused  aid 
when  the  conditions  complained  of  had  ex- 
isted for  a  number  of  years  with  knowledge 
on  the  part  of  the  sovereign,  and  that  the 
provisions  of  section  1  of  chapter  112  of  the 
Revised  Statutes,  entitled  "Quo  Warranto," 
that  leave  to  file  the  Information  shall  be 
given  if  the  court  or  judge  to  whom  the 
petition  Is  presented  shall  be  satisfied  there 
is  probable  cause  for  the  proceeding,  leave 
the  court  still  possessed  of  power  to  consider 
upon  the  hearing,  and  then  apply,  the  same 
doctrine  of  waiver  and  acquiescence.  It  is 
the  general  rule  that  laches,  acquiescence, 
or  unreasonable  delay  In  the  performance 
of  duty  on  the  part  of  the  officers  of  the 
state.  Is  not  Imputable  to  the  state  when  act- 
ing In  its  character  as  a  sovereign.  There 
are  exceptions  to  this  general  rule,  but  we 
are  unable  to  see  that  the  allegations  of  the 
plea  bring  the  case  within  the  principles  of 
any  such  exceptions.  The  case  of  Itustees 
of  Schools  V.  School  Directors  of  Union  Diet, 
88  111.  100,  was  a  writ  of  certiorari  to  teat 
the  validity  of  the  act  of  detaching  territory 
from  one  school  district,  and  attaching  It  to 
another;  and  the  case  of  People  v.  Boyd, 
132  111.  60,  23  N.  E.  342,  to  test  the  legality 
of  the  forma/tion  of  a  school  district  by.  the 
consolidation  of  two  other  districts.  These 
cases  are  relied  upon  by  appellee.  In  each 
of  them  the  doctrine  of  acquiescence  or  lach- 
es was  applied,  upon  the  ground,  to  quote 
from  the  opinion  In  the  former  of  the  cases, 
"because  these  bodies  [the  school  directors] 
exercise  powers  In  which  the  people  at  large 
are  concerned,  and  great  detriment  or  In- 
convenience might  result  from  interfering 
with  their  proceedings" ;  and  the  reason 
which  operated  to  control  the  decision  in  the 
latter  case  Is  that  public  policy  forbade  that 
such  writ  should  be  granted  to  test  the  va- 
lidity of  the  organization  of  corporations 
exercising  governmental  power,  after  such 
corporations  had  been  acting  de  facto  for  a 
considerable  length  of  time.  The  ground  of 
decision  is  the  same  In  each  case,  namely, 
that  public  policy  forbids  the  Interference 
upon  the  part  of  the  state  with  corporations 
created  for  the  purpose  of  exercising  gov- 
ernmental functions,  anless  application  !■ 


Digitized  by  Google 


PEOPLB  T.  PULLMAN'S.  FALA.OE-OAja  OO. 


677 


made  to  the  conrts  before  the  public  Intereate 
become  InrtdTed.  The  cases  hare  no  appli- 
cation here.  The  caqes  of  Rex  t.  Dawes 
and  Bex  v.  Martin,  1  W.  Bl.  634,  also  cited 
in  behalf  of  the  appellee,  Involved  the  title 
to  the  offices  of  burgesses  of  the  borough 
of  Wlnchelaea,  and  the  relators  were  private 
informers.  The  writs  were  refused  upon  the 
ground  the  Informers  were  private  hidlvldu- 
als,  and  knew  the  alleged  diBquallftcatlons 
of  the  defendants,  and  had  long  acquiesced 
In  their  o£Elclal  incumbency  of  the  offices,  and 
also  upon  the  same  grounds  which  found 
operation  In  the  Illinois  cases,— that  the  pub- 
lic consequoices  "to  the  borough"  forbade 
the  Issuing  of  the  writs  upon  grounds  of  pub- 
lic policy.  Where  the  design  of  the  writ  of 
quo  warranto  Is  to  procure  a  declaration  of 
forfeiture  of  the  charter  of  a  corporation 
upon  the  ground  it  has  failed  to  perform 
some  act  the  performance  of  which  constitu- 
ted a  conditio  precedent  to  Its  legal  organi- 
sation, or  upon  the  ground  the  organization 
of  the  corporation  was  defective,  or  where 
the  corporation  was  formed  by  the  consolida- 
tion of  two  other  corporations,  and  It  was 
alleged  the  coasolldatlon  was  irregular  or  de- 
fective in  some  particular,  the  state  may  be 
deemed  to  have  waived  the  right  to  complain 
of  the  omlsi^oii,  failure,  or  Irregularity  af- 
fecting the  existence  of  the  corporation  by 
an  enactment  of  the  legislature  expressly 
curing  or  obviating  the  grounds  of  complaint, 
or  directly  recognizing  the  corporation  as  en- 
titled to  exercise  corporate  functions,  after 
the  failure,  omission,  or  defect  complained 
of  had  become  known,  or  such  waiver  may 
be.  deemed  to  exist  from  long-continued  fail- 
ure of  the  judicial  department  of  the  govern- 
ment to  enforce  the  forfeiture.  The  prin- 
ciple is  the  sovereign  stiall  not  be  allowed  to 
deny  that  a  de  facto  corporation  Is  a  cor- 
poration de  Jure  if  the  corporation  has  at- 
tempted to  perfect  a  legal  organization,  but 
has  failed  to  comply  with  some  condition 
precedent,  or  has  failed  to  proceed  regularly 
and  lawfully  In  some  other  respect  touching 
Its  organization,  If  the  sovereignty  from 
which  came  the  grant  authorizing  the  for- 
mation of  the  corporation  had  knowledge  of 
such  failure,  and,  by  the  express  act  of  the 
legislature,  r^lts  the  penalty  of  forfeiture, 
or  recognizes  the  corporation  as  legally  or- 
ganized and  lawfully  exercising  corporate 
functions,  or  if  the  Judicial  dei>artment  of 
Boch  sovereign  omits,  for  an  unreasonable 
time,  to  enforce  the  forfeiture. 

We  have  examined  the  various  cases  cited 
by  counsel  for  appellee  as  In  support  of  the 
defense  of  waiver  and  acquiescence  In  the 
case  at  bar,  and  do  not  find  that  in  any  of 
them  the  defense  has  been  deemed  availa- 
ble, as  against  the  sovereign  <a  state,  ex- 
cept In  cases  where  the  right  and  title  of  a 
corporation  to  corporate  alstence  was  ques* 
tloned  because  of  some  defect  In  the  original 
charter,  irr^ularity  In  the  proceedings  for 
the  organization  of  the  corporation,  or  its 


failure  to  perform  or  fulfill  some  condition 
precedent  to  Its  legal  organization.  In  such 
cases,  If  the  conduct  of  the  sovereign  be  such 
as  to  constitute  an  admission  of  knowledge 
of  the  defect  or  omission,  and  a  declaration 
that  forfeiture  Is  not  Insisted  upon.  It  will 
be  deemed,  as  In  other  breaches  of  condi- 
tions, the  right  to  declare  the  forfeiture  for 
such  default,  omission,  or  breach  has,  beai 
waived,  or,  in  such  cases,  forfeiture  may  be 
d«iied  on  the  ground  of  acquiescence  arising 
from  long  and  unreasonable  failure  of  tiie 
Judicial  department  to  test  the  legal  organi- 
zation and  existence  of  the  corporation.  In 
the  case  at  bar  the  appellee  is  conceded  to 
be  a  corporation  de  Jure,  and  the  complaint 
Is  It  had  assumed  and  exercised,  and  is  as- 
suming and  exercising,  powers  not  granted 
by  its  charter  or  Implied  by  law.  We  find 
from  Its  pleas  the  corporation  Is  without 
lawful  authority  to  perform  the  acts  com- 
plained of;  that  it  entered  upon  the  perform- 
ance of  such  acts  In  1880  or  1881,  hi  pur- 
suance of  a  fully  matured  plan;  that  It  has 
since  continuously  engaged  in  this  unjusti- 
fiable tmderiaklng,  and  was  so  engaged 
when  the  information  was  filed;  and  that  it 
owns  a  tract  of  land  23  acres  In  extent,  which 
It  Is  holding  for  the  express  purpose  of  build- 
ing thowon  other  dwellings  and  tenement 
houses,  opening  streets,  alleys,  etc.,  and  ex- 
tending said  town  or  dty  of  PuUman  over 
said  tract  of  land.  The  usurpations  of  the 
corporation  are  not  only  those  of  the  past, 
but  also  those  of  the  present,  and  Its  plea 
admits  it  c<aitem];dates  a  repetition  of  the  of- 
fenses In  the  future. 

Our  Interpretation  oL  the  law,  as  applied  to 
tacts  appearing  from  the  averment  of  the 
pleas.  Is  that  the  appellee  corporation,  at  and 
before  the  time  of  the  filing  of  the  Informa- 
tion, was  exercising  powers  and  performing 
acts  not  authorized  either  by  the  egress 
grant  of  the  charter  or  any  Implication  of 
law;  and,  further,  that,  t^'some  of  such  un- 
authorized acts,  the  corporation  assumes  and 
exercises  jwwers  and  functions  which  the 
general  law  of  the  state  contemplates  shall 
be  possessed  and  exerdsed  only  by  municipal 
authorities  of  cities  or  towns  and  the  public 
school  authorities;  and  that  other  of  Ite  on- 
authorized  acte  tend  to  restrain  competition 
In  various  branches  of  trade,  to  remove  real 
estate  from  the  operation  of  our  statute  of 
descent,  and  place  the  title  thereto  in  a  cor- 
poration having  perpetual  suceesdon  and  un- 
ending existence,  and  thereby  vrlthdraw  it 
from  the  chann^  of  trade  and  commerce; 
to  create  mon<q;>oUeB  In  the  business  of  sell- 
ing the  necessaries  and  comforts  of  life;  and 
that  Its  acte  and  doings  are  opposed  to  good 
public  policy.  We  do  not  think  the  demand 
of  the  sovereign  that  usurpations  so  clearly 
antegonistic  to  good  public  policy  shall  be 
restrained  can  be  defeated  by  any  Impute- 
tion  of  laches,  or  upoi.  the  ground  that  ac> 
quiescence  is  to  be  inferred  from  the  failure 
to  Invoke  the  aid  of  couxte  at  an  early  day. 


Digitized  by  Google 


ti78  61  KOBTHEASTERN  BEPOBTEB.  (lU. 


Nor  do  the  arerments  of  the  plea  with 
reference  to  the  acts  of  the  general  assem- 
bly present  a  ground  of  defense.  If  the  gen- 
eral assembly  of  the  state  has,  by  a  later 
enactment,  extended  the  power  of  the  cor- 
poration, the  enactment  should  have  been 
pleaded  as  was  the  original  charter.  Thcf 
averment,  "The  doings  of  the  corporation  In 
regard  thereto  [the  acts  complained  of]  were 
the  special  subject  of  Investigation  and  re- 
port," Is  but  pleading  matter  of  conclusion, 
and  availed  nothlnfr  by  way  of  defense. 
Whether  held  by  virtue  of  its  express  or  im- 
plied power,  or  by  usurpation,  all  the  real 
property  in  question  was  properly  subject  to 
assessment  for  purposes  of  taxation.  The 
duties  of  a  committee  appointed  by  the  leg- 
islature to  Investigate  the  property  of  the 
corporation,  and  ascertain  U  all  of  Its  prop- 
erty was  properly  subjected  to  taxation,  did 
not  involve  an  Investigation  Into  the  title  or 
right  by  which  the  corporation  claimed  to 
hold  the  real  estate;  and  the  approval  by  the 
general  assembly  of  the  report  of  such  a 
committee  that  the  property  of  the  corpora- 
tion was  properly  taxed  would  not  amount 
to  the  concession  on  the  part  of  the  state 
that  the  corporation  had  a  right  to  acquire 
the  title  to  the  real  estate  In  question;  nor 
is  it  sufficient  to  show  the  state  had  knowl- 
edge that  the  real  estate  had  been  acquired 
without  lawful  power,  and  therefore  held  to 
constitute  legislative  recognition  and  waiver 
of  the  acts  of  nsurpatlcn. 

Our  conclurion  therefore  Is  the  court  erred 
in  overruling  the  demurrer  to  such  of  the 
pleas  or  parts  of  pleas  as  were  pleaded  In 
response  to,  and  as  In  defense  of,  the  char- 
ges In  the  Information  which  are  set  forth  In 
this  opinion  as  NoS.  2,  8.  4,  5,  6,  7,  8,  9,  10, 
11,  12.  14,  19,  22,  and  24,  and  that  otherwise 
the  ruling  of  the  court  upon  the  demurrer 
was  correct.  The  Judgment  must  be  revers- 
ed, and  the  cause  remanded,  with  directions 
to  the  circuit  court  to  sustain  the  demurrer 
to  the  pleas  as  hereinbefore  indicated,  and 
in  other  respects  to  overrule  the  same,  and 
to  proceed  further  as  may  be  In  conformity 
with  this  opinion.   Beversed  and  remanded. 

CRAIG,  WILKIN,  and  CARTWRIGHT, 
33.  (dissenting).  We  do  not  concur  in  the 
foregoing  opinion  adopted  by  the  majority 
df  the  court.  The  principal  charges  of  usur- 
pation made  against  appellee  consist  in  the 
construction  of  dwelling  bouses  sufficient  for 
the  comfortable  occupancy  of  Its  employes; 
maintaining  and  furnishing,  without  charge 
to  its  employes,  parks,  flower  beds,  recrea- 
tion grounds,  and  other  like  means  of  enjoy- 
ment; building  and  furnishing  to  them  rooms 
for  a  public  library,  free  of  rent,  and  ctanrcfa- 
es,  a  lecture  room,  theater,  and  concert  hall 
at  a  nominal  sum;  owning  rooms  rented  to 
the  board  of  education  for  schools,  and  rooms 
for  the  sale  of  groceries  and  necessaries, 
and  furnishing  beat,  light,  and  water  to 
scHne  of  the  occupants,  and  providing  for 


proper  sewerage.  The  extent  to  which  these 
things  are  done,  and  their  purpose  and  con- 
nection with  the  successful  prosecution  of 
the  business  which  appellee  was  chartered 
to  carry  on,  are  set  out  In  the  amended  pleas, 
and  substantially  stated  In  the  foregoing 
opinion.  The  matters  so  alleged  in  the  pleas 
are  admitted  by  the  demurrers  to  be  true, 
and,  if  they  show  the  act£  complained  of  to 
be  reasonably  necessary  In  order  to  enable 
appellee  to  carry  Into  eftect  the  powers  ex- 
pressly granted  to  It,  and  to  enable  It  to 
accomplish  the  purposes  of  Its  creation,  then 
they  are  within  Its  implied  powers,  and  no 
less  lawful  than  those  expressly  authorized. 

By  its  charter  the  defendant  Is  vested  with 
all  powers,  rights,  privileges,  and  Immuni- 
ties Incident  to  corporations,  and  necessary 
or  useful  for  the  purposes  of  the  Incorpora- 
tion; with  power  to  manufacture,  construct, 
and  purchase  railway  cars,  with  all  conven- 
ient appendages  and  supplies  for  persons 
traveling  therein,  and  the  same  to  sell  or  use, 
or  permit  to  be  used,  in  such  manner  and 
upon  such  terms  as  the  company  may  think 
fit  and  proper;  and  to  purchase,  acquire, 
and  hold  such  real  estate  as  may  be  deemed 
necessary  for  the  successful  prosecution  of 
the  business  of  the  company,  and  to  sell  and 
convey  the  same.  The  trial  court,  in  its 
opinion,  quotes  with  approval— and  we  con- 
cur In  such  approval— the  general  rules  and 
principles  of  law  applicable  to  the  matter 
of  the  implied  powers  of  corporations  as  they 
are  stated  in  the  brief  of  counsel  for  appellee. 
That  statement  Is  as  follows:  "It  is  axio- 
matic that  corporations  have  not  only  the 
iwwers  expressly  granted,  but  those  which 
are  necessarily  Implied;  that,  while  they  de- 
rive aU  their  powers  from  the  legislature 
which  creates  them,  it  Is  also  true  that  what 
Is  fairly  Implied  Is  as  certainly  granted  m 
what  is  expressed;  that,  unless  restrained 
by  their  charters,  they  have  the  power  to 
deal  precisely,  In  carrying  out  the  corporate 
purposes,  as  individuals  seeking  to  accom- 
plish the  same  ends;  that  they  may  'resort 
to  any  means  that  would  be  necessary  and 
proper  for  an  indlvldtul  In  executing  the 
same,  unless  they  be  prohibited  by  the  terms 
of  their  charters  or  some  public  law  from  so 
doing*;  that  while,  In  regard  to  their  ex- 
press powers,  the  grants  are  construed  most 
liberally  In  favor  of  the  state  and  moat  strict- 
ly against  the  corporation,  yet,  in  regard  to 
Incidental  powers,  neither  strict  nor  liberal, 
but  only  reasonable,  rules  of  construction 
are  applied;  that  corporations  may  so  far 
develop  and  extend  their  oi>erations  as  to  en- 
gage in  matters  not  primarily  contemplated 
by  their  fonndera,  provided  these  matters  be 
fairly  within  their  scope,  and  provided,  also, 
that  In  so  developing  and  extending  their 
undertakings  they  employ  direct  and  not 
indirect,  means;  that  diCFerent  rules  of  con- 
struction are  to  be  applied  to  charters  of  cor- 
porations o^nlzed  under  special  acts  and 
those  organized  under  a  general  law,  the 
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srester  Btrfctness  of  laterpretation  being  em- 
ployed in  dealing  wIUi  the  latter;  that  'nec- 
essary,' when  used  in  deflnlng  the  powers  of 
corporations,  does  not  mean  what  is  simply 
Indispensable,  but  also  what  Is  useful,  cour 
Tenlent,  and  proper  to  carry  Into  effect  the 
franchises  granted.  1  Spell.  Prlv.  Corp.  || 
68,  73,  76,  and  cases  cited;  Qreen's  Brlce, 
Ultra  Vires,  pp.  66,  71.  73,  75,  87,  91,  and 
cases  cited;  Curtis  t.  Leavltt,  15  N.  Y.  8; 
Bank  r.  Jacobs,  6  Humph,  525;  Railroad  t. 
Berks  Co.,  6  Pa.  St.  70;  Railroad  Co.  t.  Lewis, 
33  Fa.  St  33;  Insurance  Co.  t.  Robinson,  25 
Ind.  541;  Brown  t.  Wlnnlslmmet  Co..  11  Al- 
len, 326;  Railroad  Corp.  t.  Brans,  6  Gray,  25; 
McOuUoch  r.  State.  4  Wheat  316;  State  t. 
Hancock,  35  N.  3.  Law,  537;  Crawford  t. 
Longstreet,  48  N.  J.  Law,  328;  Ellerman 
Stockyards  Co.,  49  N.  j:  Eq.  217.  23  Atl.  287;  2 
Cook,  Stocfch.  &  Corp.  Law  (Sd  Ed.)  {  6S1."  See 
also,  Madison.  W.  &  M.  P,  R.  Co.  t.  Water- 
town  &  P.  P.  B.  Co..  6  Wis.  173.  and  Clark 
T.  FarringtoD,  11  Wis.  321.  In  the  case  of 
Cnrtla  t.  Leavltt,  15  N.  Y.  9,  It  was  held 
that  corporations,  along  with  their  speclflo 
powers,  take  all  the  reasonable  means  of  exe- 
cution,—all  that  are  convenient  and  adapted 
to  the  end  in  view;  that  the  corporation  has 
a  liberty  of  choice  among  those  means;  and 
that  If.  in  the  exercise  of  such  liberty,  an  in< 
telligent  good  faith  Is  used,  then  the  power 
to  select  the  means  adopted  cannot  be  called 
In  question.  In  State  t.  Hancock,  SO  X.  J. 
Law,  637.  It  was  said  by  Chief  Justice  Beas- 
ley:  "Power  neceasary  to  a  corporation  does 
not  mean  simply  power  which  is  Indlsqpen- 
sable.  Such  phraseology  has  never  been  in- 
terpreted In  60  narrow  a  sense.  There  are 
few  powers  which  are,  in  the  strict  sense, 
absolutely  necessary  to  those  artificial  per- 
sons; and  to  concede  to  them  powers  only  of 
such  a  character,  while  it  might  not  entirely 
paralyze,  would  very  greatly  embarrasB, 
their  operations.  Such,  in  similar  cases,  has 
never  been  the  legal  acceptance  of  this  term. 
A  power  which  is  obviously  appropriate  and 
convenient  to  carry  Into  efCect  the  franchise 
granted  has  always  been  deemed  a  nec«i- 
sary  one."  And  further  said:  "The  term 
comprises  a  grant  of  the  right  to  use  all 
the  m«ans  suitable  and  proper  to  accomplish 
the  end  which  the  legislature  had  in  view  at 
the  time  of  the  enactment  of  the  charter." 
There  is  a  substantial  agreement  In  the  au- 
thorities as  to  the  general  doctrine  of  the  im- 
plied powers  of  corporations.  That  doctrine 
has  been  stated  In  various  forms,  but  they 
amount,  in  substance,  to  one  and  the  same 
thing.  As  formulated  in  the  brief  of  appel- 
lant, it  is  as  follows:  "A  corporation  can 
only  exercise  such  powers  as  may  be  con- 
ferred upon  it  by  the  legislative  l>ody  creat- 
ing it,  either  In  express  terms  or  by  neces- 
sary Implication;  and  the  implied  powers  are 
presumed  to  exist  to  enable  It  to  carry  out 
the  express  powers  granted."  In  the  case  of 
almost  every  corporation  its  Implied  powers 
are  more  numerous  and  of  greater  impor- 


tance than  those  expressly  granted  Its 
charter.  No  rule  can  be  stated  by  which  can 
be  det«'mlned  with  exactness  Just  what  the 
limits  of  the  implied  powers  of  corporations 
are.  These  Limits  depend  largely  upon  the 
nature  of  the  corporation.  Its  necessities, 
and  the  surrounding  circumstances.  While 
grants  of  power  are  strictly  construed  as 
to  those  expressly  granted,  yet  in  executing 
such  express  powers  the  corporation  has  an 
Implied  authority  to  carry  such  express  pow- 
ers into  full  effect,  and  for  that  purpose  may 
adopt  any  means,  not  prohibited  by  law,  that 
are  necessary,  usual,  convenient,  reasonable, 
or  suitable  for  accomplishing  the  objects  of 
the  incorporation;  and  In  respect  to  these  im- 
plied powers  the  rule  of  strict  construction 
that  obtains  in  the  case  of  an  express  grant 
of  power  has  no  application,  but  the  rule  of 
a  reasonable  construction  prevails. 

Principal  among  the  express  objects  for 
which  the  defendant  was  Incorporated  was 
that  of,  manufacturing  and  constructing  rail- 
way cars,  with  all  convenient  appendages; 
and  for  the  accomplishment  of  such  purpose 
it  was  expressly  given  power  to  purchase,  ac- 
quire, and  hold  "such  real  estate  as  niay 
be  deemed  necessary  for  the  successful  prose- 
cution of  their  business,"  and,  along  with 
it,  "all  powers,  rights,  privileges,  and  im- 
munities Incident  to  corporations,  and  neces- 
sary or  useful"  for  the  accompUshmeDt  of 
such  purpose.  We  have  seen  that  the  rule 
is  that,  while  a  corporation  can  exercise  no 
powers  other  than  those  conferred  by  Its 
charter,  and  cannot  engage  In  any  separate 
and  unauthorized  business,  yet  that  It  has  a 
right  of  selection  as  to  the  means  to  be  used 
in  carrying  Into  effect  the  expressly  dele- 
gated powers,  the  only  restriction  being  that 
they  shall  be  necessary,  in  the  sense  of  being 
suitable,  convenient,  and  reasonable,  and  not 
In  contravention  of  any  rule  of  law.  Iji  the 
leading  case  of  McCuIlocb  v.'  State,  4  Wheat. 
413,  It  Is  said  by  Chief  Justice  JIarshall, 
among  other  things,  that  to  employ  the  means 
necessary  to  an  end  Is  generally  understood 
as  employing  any.  means  calculated  to  pro- 
duce the  end,  and  not  as  being  confined  to 
those  single  means  without  which  the  end 
would  be  entirely  unattainable;  that  it  Is 
essential  to  Just  construction  that  many 
words  which  import  something  excessive 
should  be  understood  in  a  more  mitigated 
sense,— in  that  sense  which  common  usage 
Justifies;  that  the  word  "necessary"  la  of 
this  description;  that  It  has  not  a  fixed  char- 
acter peculiar-  to  Itself,  but  admits  of  all  de- 
grees of  comparison,  and  la  often  connected 
with  other  words  which  Increase  or  diminish 
the  impression  the  mind  receives  of  the  urg- 
ency it  imports.  In  the  case  now  at  bar 
the  power  given  the  defendant  by  the  sixth 
section  of  Its  charter  is  not  simply  to  pur- 
chase, acquire,  and  hold  such  real  estate  as 
may  be  necessary  for  the  purposes  of  the  In- 
corporation, but  such  "as  may  be  deemed 
necessary  for  the  successful  prosecution  of 
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their  business."  It  would  seem,  from  the 
rule,  that  !t  Is  not  to  he  presumed  that  the 
legislature  used  Idle  and  useless  words,  and 
from  the  reasoning  of  Chief  Justice  Marshall 
In  the  case  above  mentioned,  that  some  force 
and  effect  should  be  given  to  the  words 
"deemed"  and  "successfol,"  used  In  aald  act 
Without  'these  words,  the  ^act  gave  to  the 
defendant  the  right  to  purchase,  acquire,  and 
h<dd,  not  only  such  real  estate  as  was  abso- 
lutely Indispensable  for  the  purposes  of  the 
corporation,  but  also  such  as  waa  useful,  con- 
venient, reasonable,  and  proper  In  the  con- 
duct of  the  business  for  which  It  was  Incor^ 
porated.  The  use  of  the  words  mentioned, 
even  If  It  does  not  otherwise  amplify  the 
power,  Is  at  least  an  Indication  of  an  affirm- 
ative legislative  Intention  that  the  corpora- 
tion should  have  and  exercise  some  degree  of 
discretion  In  respect  to  the  amomtt  of  real 
estate  It  should  acquire  and  hold;  the  same 
to  be,  as  matter  of  course,  not  an  unlimited 
and  unbridled  discretion,  but  a  discretion 
to  be  exercised  In  good  faith  and  within  rea- 
sonable limits. 

It  appears  fcom  the  pleas,  admitted  to  be 
true,  that  the  work  of  construction  was  com- 
pleted In  the  year  18S1,  and  since  that  time 
appellee  has  carried  on  Its  business  and  exer- 
cised the  powers  now  claimed,  and  the  dwel- 
ling houses  have  been  occupied  by  a  popula- 
tion of  about  10,000  people.  It  was  a  con- 
splclous  movement,  which  attracted  general 
attention  and  widespread  discussion.  The 
provision  made  by  appellee  for  those  In  Its 
employment  and  their  families,  both  as  to 
dwellings  and  surroundings  contributing  to 
their  comfort  and  elevation,  was  well  and 
generally  understood.  The  plan  was  carried 
on  for  14  years,  and  the  powers  In  question 
were  exercised  without  attack  or  question 
from  the  state.  The  charges  now  brought 
against  it  seem  to  be  Incited  by  Its  propor- 
tions and  great  business  success,  rath^  than 
because  of  any  sound  legal  objection.  From 
the  fact  that  it  satisfactorily  supplied  a 
necessity  consequent  upon  the  rapid  develop- 
ment of  a  new  country  and  the  increase  of 
commerce  and  travel  occasioned  by  the 
building  of  railroads,  and  by  means  of  wise 
and  discreet  management,  and  the  adoption 
of  economical  methods  of  busiDess,  It  has,  in 
a  comparatively  few  years,  grown  from  a 
company  with  ¥100,000  of  capital  stock  to  a 
large,  wealthy,  and  prosperous  corporation, 
with  a  capital  stock  of  $36,000,000,  and  with 
an  amount  and  value  of  real  estate  and  other 
property  commensurate  with  the  amount  of 
capital  It  has  invested  and  the  extensive 
business  In  which  It  Is  engaged.  If  the  vari- 
ous implied  powers  that  It  has  availed  of 
had  been  exercised  by  a  less  wealthy  and 
pretentious  corporation,  it  Is  hardly  probable 
that  the  right  to  exercise  such  powers  would 
ever  have  been  called  lo  question.  In  fact. 
It  seems  to  us  that  the  ouly  difference  In  that 
regard  between  those  used  by  the  corpora- 
tion now  at  bar  and  those  which  are  find 


long  have  been  exercised  by  the  numerous 
mining  companies,  lumber  companies,  manu- 
facturing companies,  and  other  companies  In- 
corporated and  doing  business  in  this  state. 
Is  a  difference  that  Is  not  based  upon  any 
sound  legal  distinction,  but  merely  one  that 
arises  from  the  vast  amount  of  bushiess  done 
by  the  defendant.  The  difference  is  merely 
as  to  the  extent  to  which  It  has  become  neces- 
sary or  expedient  to  use  such  Implied  pow- 
ers. If  a  lumber  company,  with  a  few  thou- 
sand dollars  of  capital  stock,  may,  without 
express  power  In  that  regard  and  under  and 
by  virtue  of  Its  implied  powers,  construct 
a  dozen  or  twenty  frame  dwellings  for  the 
use  of  the  employes  at  Its  aawmlll,  and  If  a 
coal  mining  company,  with  a  comparatively 
small  capital  stock,  may  in  like  manner  build 
fifty  or  a  hundred  houses  and  cottages  to 
be  occupied  by  the  families  of  those  who 
work  In  its  mines,  It  is  difficult  to  see  why, 
upon  principle,  the  defendant,  if  the  nature 
and  magnitude  of  Its  business  reasonably  re- 
quire It,  may  not  construct  2,200  buildings 
and  tenements  suitable  for  the  occupancy  of 
the  class  of  workmen  that  the  nature  of  Its 
business  requires.  And  If  the  lumber  or 
mining  company,  not  for  the  purposes  of 
profit,  but  merely  for  the  accommodation  of 
Its  workmen,  and  for  the  purpose  of  induc- 
ing them  to  enter  and  remain  In  Its  employ- 
ment, can  build  a  log  school  house  In  which 
the  children  of  Its  employes  may  be  educat- 
ed, or  church  in  which  such  employes  and 
their  families  may  worship,  it  is  not  per* 
ceived  why,  upon  principle,  the  defendant 
has  not  the  Implied  power  to  do  all  that  it 
has  done  or  is  doing  In  respect  to  the  school 
houses  and  churches  of  which  complaint  is 
made.  It  is  a  matter  of  common  and  gen- 
eral knowledge  that  In  this  state,  and  con- 
tinuously from  the  days  of  the  earliest 
development  of  Its  resources,  lumber  and  saw- 
mill companies,  mining  companies,  manufac- 
turing companies,  and  other  like  corporations 
have,  without  question,  constructed  and  us- 
ed, not  for  purposes  of  speculation  in  real 
estate,  but  as  a  necessary  and  convenient 
means  for  carrying  on  the  several  kinds  of 
business  for  which  they  were  respectively 
incorporated,  houses  to  be  used  by  their  serv- 
ants and  employes  as  habitations  for  them- 
selves and  their  families;  and  hotels  and 
boarding  houses  for  the  accommodation  of 
such  servants  and  employes  as  bad  no  fam- 
ilies, and  of  such  other  persons  as  were  tem- 
porarily called,  for  the  purpose  of  transact- 
ing business  with  such  corporations,  to  the 
localities  where  their  business  was  being 
carried  on;  and  structures  to  be  used  as 
churches  or  school  houses  for  the  benefit  of 
their  employes,  their  families  and  children. 
There  Is  no  difference  between  what  always 
has  been  done  and  Is  still  being  done  by  these 
various  corporations  and  that  which  tills  de- 
feudaot  has  done  and  Is  still  dolug,  except 
this:  that,  owing  to  the  very  large  and  ex- 
tensive proportions  to  which  the  plant  and 
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business  of  tbe  defendant  have  grown,  a 
much  larger  number  of  bouses  and  tenements 
1b  required  (or  tbe  accommodation  of  Its  em- 
ployes, and  that,  owing  to  the  fact  that  the 
best  class  of  skill  and  labor  Is  necessary  In 
tbe  constractlon  of  Its  products,  and  tbe 
proximity  of  the  plant  to  a  large  city,  a  bet- 
ter class  of  tenements,  supplied  with  more 
of  the  conTenlences  and  comforts  of  life,  la 
requbred  In  order  to  attract  and  obtain  such 
better  class  of  skilled  employes. 

In  Vermont  Cent,  R.  Co.  y.  Town  of  Bur- 
lington, 28  Vt  193,  a  question  of  tbe  exemp- 
tion of  certain  property  of  the  company  from 
taxation  was  raised.  The  court  held  that 
only  such  of  said  property  as  tbe  company 
was  authorized  to  take  without  the  consent 
of  the  owner  was  so  ei<'mpt,  but  In  their 
opinion  said:  "They  may  at  the  same  time 
hold,  by  gift  or  grant,  woodland  for  fuel,  or 
land  on  which  to  erect  tenements  for  those 
under  their  employment,  and  for  various  oth- 
er purposes  connected  with  the  use  of  the 
road,  and  to  which  that  exemption  does  not 
apply." 

In  State  t.  Commissioners  of  Mansfield,  .28 
N.  J.  Law,  513,  the  railroad  company  owned 
houses  and  lots  which  were  let  by  It  to  Its 
workmen  and  employ^,  and  tbe  question  In- 
Tolved  was  the  right  of  exemption  from  tax- 
ation. The  court  decided  against  the  claim- 
ed exemption,  but  In  its  opinion  recognized 
the  right  of  the  corporation  *'to  purchase 
land  and  to  erect  bouses  in  the  right  location 
and  of  the  right  kind  for  all  their  constant 
employes." 

In  Crawford  t.  Longstreet,  43  N.  J.  Law, 
825,  the  question  was  as  to  the  right  of  a 
turnpike  company  to  lease  and  use  premises 
on  which  was  a  house  occupied  by  its  serv- 
ants and  other  conTenlences  used  by  tbe  com- 
pany. The  court  held  that  such  right  was 
one  of  the  Implied  powers  of  the  corporation, 
and  said  that,  while  a  habitation  for  the 
company's  servants  and  lalMrers  was  not 
strictly  indl^ensable.  yet  "that  sudi  an  az^ 
rangement  was  convenient,  useful,  and  es- 
sential to  the  proper  management  of  its  busi- 
ness scarcely  admits  of  denial." 

In  Looey  Coal  Mines  v.  Chicago,  W.  &  V. 
Coal  Ca,  131  111.  9,  22  A.  E.  503,  tbe  right  of 
the  coal  company  to  own  the  property  there 
in  question  was  not  rUsed  or  spedflcally  In- 
volved, bnt  the  court  In  Its  opinion  distinct- 
ly recognizes  that  tbe  30  dwelling  houses, 
boarding  bouses,  storehouse,  and  varlons 
other  buildings  connected  with  the  mines 
were  properly  a  part  of  its  property,  and 
"desirable  and  necessary  for  carrying  on  Its 
business  of  mining  and  selling  c^al." 

In  Moss  V.  Mining  Co.,  S  Hill,  137,  tbe 
company  was  Incorporated  '*for  the  purpose 
of  raising  and  smelting  lead  ore  at  Sossle." 
It  first  engaged  only  in  the  business  of  rais- 
ing ore,  the  smelting  being  done  by  Moss  & 
Knapp.  It  subsequently  bought  the  prop- 
erty of  Moss  &  Knapp,  which  Included  a 
bouse  and  lot,  60  acres  of  improved  land,  on 


which  were  several  houses  used  as  residences 
for  workmen,  stoves  In  the  bouses,  a  build- 
ing which  bad  been  occupied  as  a  store,  a 
school  house,  a  threshing  machine,  etc  In 
the  opinion  of  the  court  It  is  said:  "If  ar- 
ticles bought  by  a  corporation  cannot  pos- 
sibly be  of  any  use  in  the  line  of  their  cor- 
porate business^  but  the  purchase  Is  neces- 
sarily an  excess  of  power,  a  question  might 
be  raised  on  that  ground.  Yet  In  dealing 
with  corporations  created  for  manufacturing 
purposes,  who  that  does  not  make  a  part  of 
them  sliall  be  holden  to  penetrate  the  rami- 
fications of  their  business  so  as  to  fix  tbe 
boundary  of  possible  utility?  Such  a  com- 
pany as  the  defendant's  must  have  lands, 
houses,  and  wood,  as  well  as  mines,  machin- 
ery, and  utensils.  They  may  resort  to  all 
the  ordinary  means  of  paying  workmen  and 
providing  tbem  and  their  families  with  resi- 
dences; and  who  would  deny,  In  this  coun- 
try of  schools,  that  they  may  pay  by  pro- 
viding school  houses  and  school  masters  for 
the  children  of  workmen?" 

In  the  subseqdent  case  of  Moss  v.  Averell, 
10  N.  Y.  449,  which  involved  the  same  facts 
as  those  in  the  case  last  cited,  and  which 
also  Involved  the  question  of  ultra  vires,  it 
was  said:  "The  purchase  of  the  property  of 
Moss  &  Knapp,  for  which  the  notes  in  queft- 
tlon  were  given,  was  within  tbe  scope  of  tbe 
legitimate  busl^iess  of  the  cpmpany.  *  *  • 
They  did  not  embark  in  any  other  business 
than  that  for  which  they  were  incorporated. 
Tbe  property  they  purchased  bad  been  got 
together  by  Moss  &  Knapp  for  the  smelting 
business,  and  nothing  else,  and  was  neces- 
sary to  carry  on  that  business.  It  was  sit- 
uated in  a  new  country,  at  a  distance  from 
any  village,  and  required  for  the  accommo- 
dation of  their  hands  the  erection  of  suitable 
habitations.  The  country  was  a  wilderness, 
and  had  to  be  cleared.  The  men  and  ani- 
mals employed  by  them  had  to  be  supported. 
If  they  raised  a  little  grain  on  thdr  clear- 
ings, It  must  be  harvested  and  prepared  for 
food,  or  it  would  be  lost."  And  further  said: 
"One  of  the  Shanties  bad  been  used  by  Moss 
&  Knapp  as  a  school  house  for  the  children 
of  their  men.  Whether  It  was  so  used  at 
the  time  of  the  purchase  does  not  appear. 
It  would  have  been  no  objection  to  the  valid- 
ity of  the  sale  had  It  1>een  at  that  time  de- 
voted to  so  laudable  an  object" 

In  Searight  v.  Payne,  6  Lea,  283,  the  Wor- 
ley  Furnace  Company,  an  Incorporated  Iron 
company,  owned  and  operated  a  "supply 
store"  in  connection  with  its  furnace,  and 
which  was  not  expneBtly  authorized  by  the 
company's  charter.  Hbe  court  held  that  It 
might  be  fairly  included  In  the  powers  of  the 
corporation. 

In  Ballroad  Co.  v.  Robards,  60  Tex.  S46,  it 
was  held  that  tbe  railroad  company  might, 
under  tixe  circumstances  of  that  case,  make 
a  contract  for  the  building  of  an  hotel 
Among  other  things  the  court  said:  "The 
power  of  a  corporation  to  contract  extends. 
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not  merely  to  Btich  subjects  as  are  absolutely 
essential  or  Indlspeasable  to  the  performance 
of  specified  acts  authorized  by  Its  charter,  but 
also  to  such  (not  belu^  prohibited  by  law  nor 
against  public  policy)  as  are  designed  and 
may  be  usefol  In  promoting  the  main  enter- 
prise." 

In  Watt's  Appeal,  78  Pa.  St  370,  the  right 
-of  a  land  and  improvement  company,  under 
the  circumstances  of  that  case,  to  erect  an 
hotd,  was  sustained. 

Section  362  of  Moraweta  on  Prlrate  Corpo- 
rations <2d  Ed.)  Is  aa  follows;  "It  is  a  well- 
'established  general  rule  that  a  corporation 
may  carry  on  the  business  for  which  It  was 
chartered,  in  the  manner  In  which  a  business 
of  that  particular  Iclnd  Is  usually  carried  on. 
What  the  usual  manner  of  carrying  on  a  busf- 
ness  Is  cannot  be  determined  by  the  appli- 
cation of  purely  legal  principles.  It  Is  a 
question  of  fact,  and  not  a  question  of  law. 
Evidently,  therefore,  It  is  impossible  to  decide 
abstractly  that  acts  of  a  particular  descrip- 
tion are  within  or  without  the  chartered  pow- 
ers of  a  corporation.  The  right  of  a  corpora- 
tion to  perform  an  act  depmds.  In  every  case, 
upon  all  the  surrounding  circumstances.  No 
act  is  authorized  under  all  circumstances,  and 
facts  can  be  conceive  which  would  render  al- 
most any  act  justifiable.  Thus,  a  railroad 
company  may  usually  buy  coal  and  material 
for  constnictlQg  its  road;  but  it  would  have 
no  authority  to  buy  coal,  or  anything  else, 
as  a  speculation,  with  the  intention  of  selling 
H  again.  On  the  other  hand.  It  wot^  clearly 
be  unauthorized,  under  any  ordinary  state  of 
facts,  to  use  the  funds  of  a  railroad  company 
for  building  a  church  or  a  theater;  yet  this 
use  of  the  corporate  funds  might  be  entirely 
justifiable  if  a  church  or  a  theater  were  re- 
quired for  the  use  of  the  company's  work- 
men. Id  a  part  of  the  world  where  no  church 
or  anltable  place  of  recreation  was  luxesBl- 
ble." 

Mayor  of  Norwich  v.  Norfolk  Ry.  Co.,  4  El. 
&,  BI.  896,  was  a  ease  in  which  one  of  the 
pleas  raised  the  question  of  the  implied  pow- 
ers of  the  corporation.  The  question  of  ultra 
vires,  however,  was  not  decided  by  the  court, 
as  the  decision  of  the  case  turned  on  another 
ground.  The  four  judges  delivered  separate 
oijlnions,  from  two  of  which  we  quote,  on  ac- 
eouiit  of  the  applicability  of  the  language  used 
to  the  case  now  at  bar.  Coleridge,  J.,  said: 
"When  one  considers  the  immense  extension 
and  increase  of  corporate  bodies  In  modem 
times,  the  vast  variety  of  purposes  for  which 
they  are  created,  the  complication  of  clrcimi- 
stances  under  whidi  they  are  to  act,  the  lia- 
bility to  error  in  the  formation  of  prospective 
plans  as  to  detail,  and  the  ever-arising  Im- 
provements in  the  means  and  appliances  of 
mechanics  and  science.  It  would  seem  that 
public  convenience  and  policy,  as  well  as  good 
sense  and  Justice,  require  that,  within  the 
limits  of  a  substantial  adherence  to  purpose, 
the  empowering' clauses  of  Incorporating  In- 
struments should  be  construed  largely  and  lib- 


erally, so  as  not  to  defeat  the  purpose  by  a 
too  narrow  restriction  of  the  meaui."  And 
Brie,  J.,  in  reasoning  to  his  conclnaton  that 
the  act  complained  ot  was  not  oltra  rlres, 
said:  "The  question  put  in  the  course  of  the 
argument,  'woul^  a  contract  by  a  railway 
company  for  a  theater  or  chapel  be  Told? 
ezem[difies  the  doctrine.  It  would  or  It  would 
not,  according  as  the  purpose  of  the  contract- 
ing parties  was  or  was  not  connected  with  the 
railway.  It  might  be  a  speculation,  separate 
from  the  railway,  and  prohibited;  or,  if 
works  were  wanted  in  a  waste  place,  and  the 
company  found  It  to  be  for  their  interest  to 
build  a  town,  and  supply  it  with  all  requisites 
for  inhabitancy,  and,  In  wder  to  secure  a  per- 
manent supply  of  workmen  of  skill  and  re- 
sponsibility, added  a  chapel  and  a  theater, 
with  religious  and  secular  Insteuction,  It 
might  be  for  tile  purpose  of  the  -railway,  and 
valid;  and,  though  distantly  connected,  the 
outlay  might  be  found  eventually  to  increase 
the  profit  from  the  traffic.*' 

In  view  of  these  authorities  and  eipree- 
BloDs  of  judicial  opinion,  and  In  the  light  of 
the  custom  that  has  always  prevailed,  and 
still  prevails,  in  this  state  with  corporations 
organized  for  mining,  lumber,  and  manufac- 
turing purposes,  we  are  of  the  opinion  that 
the  powers  now  under  consideration,  exer- 
cised by  the  defendant  in  the  prosecution  of 
its  legitimate  business,  whfie  they  may  go  to 
almost  or  quite  the  full  extent  of  Im^ed 
powers  that  it  Is  authorized  to  use,  still  do 
not,  under  the  'circumstances  under  which  it 
has  been  placed,  and  under  which  it  now  does 
business,  amount  to  usurpations  of  power  of 
which  the  state  has  the  right  to  make  com- 
plaint. 

As  already  suggested,  it  Is  admitted  by  the 
demiurers  to  the  pleas  that  the  matters  al- 
leged therein  are  true.  The  statements  thus 
admitted  predude  any  conclusion  that  defend- 
ant built  the  houses  and  tenements,  church, 
school  houses,  and  other  structures  at  Pull- 
man for  purposes  of  speculation  or  Invest- 
ment, but,  on  the  contrary,  show  that  all  that 
has  been  done  by  it  In  that  twhalf  has  been 
in  furtherance  of  Its  business  of  manufactur- 
ing, selling,  and  operating  railroad  cars.  In 
considering  as  to  whether  particular  acts  of  a 
corporation  are  within  its  implied  powers, 
It  Is  necessary  to  consider  not  only  the  purpo- 
ses for  which  It  was  chartered,  but  also  the 
particular  circumstances  undM*  which  it  is 
called  upon  to  act.  As  said  by  Morawetz  In 
the  quotation  above  made  from  his  work  on 
Private  Corporations:  "The  right  of  a  corpo- 
ration to  perform  an  act  depends,  In  every 
case,  upon  all  the  surrounding  circumstances. 
No  act  Is  authorized  under  all  circumstances, 
and  facts  can  be  conceived  which  would  ren- 
der almost  any  act  justifiable."  If  we  take 
the  case  at  bar,— that  of  a  car-manufacturing 
company,— -pnd,  without  any  explanation 
therefor,  and  as  an  Isolated  fact,  find  that  It 
has  erected  a  church,  a  school  house,  or  a 
building  to  be  used  as  a  meat  market  or  fam- 
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Uy  grocery  store.  It  might  appear  that  the 
bnlldlDf  of  such  ctturch,  school  bouse,  meat 
market,  oi  storehouse  was  not  within  the  Im- 
plted  powers  of  the  company.  If,  however, 
we  take  Into  Tlew  a  large  corporation,  In  the 
successful  prosecution  of  whose  business  the 
labor  of  thousands  of  skilled  workmen  Is  re- 
paired, and  which  Is  confessedly  pursuing  the 
objects  of  its  incorporation,  and  then  find 
that  its  plant,  for  reasons  of  such  cogency  as 
are  set  forth  In  the  [deaa  herein,  was  located 
at  a  phLCQ  where  there  were  no  churches, 
schools,  or  stores,  and  that,  in  order  to  at- 
.  tract  to  It  and.  hold  the  best  and  most  skilled 
class  of  workmen  and  artisaos,  the  labor  of 
such  dass  of  operatives  being  absolutely  es- 
sential for  the  WOTk  in  wliich  it  was  engaged, 
It  should  erect  a, school  house,  church  build- 
ing, house  to  be  used  tor  stores  and  family 
BUpidy  shops  of  various  kinds,  and  oth^  like 
necessary  accommodations,  and'  that  It  did  so, 
not  for  the  purpose  of  speculating  In  real  es- 
tate, or  of  merely  making  a  renuineratlve  In- 
vestment of  capital,  but  in  good  faith  for  the 
purpose  of  promoting  the  success  of  Its  au- 
thorized business  of  manufocturing  and  deal- 
ing In  railway  cars,  then  the  erection  of  such 
structures  may  fairly  be  considered  to  be 
within  the  Im^led  powers  of  the  company. 

The  foregoing  authorities  and  reasonings 
apply  with  e<iual  force  to  all  the  various  uses 
to  which  the  Arcade  Building  and  Market 
Hall,  erected  by  defendant,  are  devoted,  and 
to  the  GO  acres  of  land,  of  which  a  part  Is 
used  by  defendant's  employes  as  recreation 
grounds,  with  their  appliances  for  athletic 
exercises,  a  part  for  pleasure  grounds  and 
park,  with  greenhouse  and  other  like  acces- 
sories, and  the  remainder  for  streets  and  al- 
leys. 

There  can  be  no  question  but  that  it  was 
fully  within  the  pow^s  of  the  defendant  to 
construct  a  gas  plant  for  the  purpose  of  fur- 
nishing light  In  the  buildings  which  It  used 
In  its  manufacturing  business,  a  water  tower 
and  mains  for  supplying  its  various  shops 
with  water,  and  a  plant  for  generating  steam 
to  be  used  In  manufacturing  Its  products  and 
In  heating  Its  shops.  This  being  so,  it  Is 
difficult  to  perceive  any  sound  reason  why 
it  might  not  use  any  surplus  gas  that  was 
produced  for  the  purpose  of  lighting  Its  own 
bnildlnga  occupied  by  its  own  employes;  or 
why  a  small  percentage  of  the  water  that 
passed  through  Its  water  tower  and  mains, 
that  could  not  be  utilized  for  strictly  manu- 
facturing purposes,  might  not  be  furnished  to 
such  employes  so  occupying  said  bouses,  and 
who  could  not  get  a  supply  of  water  in  any 
other  way;  or  why  It  might  not  apply  any 
Buiplus  steam  that  it  generated,  to  heating 
such  houses,  or  sell  the  same  for  a  valuable 
consideration  to  some  other  person  or  oor- 
po  ration. 

In  Brown  v.  Wfnnislmmet  Co.,  11  Allen, 
326,  which  Involved  the  right  of  a  |erry  com- 
pany to  lease  a  steamboat  jwhich  it  did  not 
at  tluU  time  require  tor  use  In  its  own  busi- 


ness, the  court  held  that  such  act  was  not 
ultra  vires,  and  said,  referrhig  to  a  manu- 
facturing company  by  way  of  Illustration: 
"But  no  one  could  doubt  that  It  would  be 
within  the  scope  of  its  powers  to  allow 
another  person  or  corporation,  for  a  reason- 
able compensation,  to  draw  surplus  water 
from  its  mill  pond,  or  to  employ  that  por- 
tion of  its  steam  power  which  was  not  re- 
qnlred  for  Its  own  use."  Holding  the  same 
principle  are  Lafond  v.  Deems,  81  N.  Y.  508, 
and  Simpson  t.  Hotel  Co.,  8  H.  L.  Cas.  711. 
In  Lyde  v.  Railway  Co.,  86  Beav.  10,  it  was 
held  that,  if  the  use  of  a  boat  by  the  railway 
company  was  really  to  assist  the  traffic  on 
the  existing  railway,  it  was  lawful  and  prop- 
er, but  that  If  the  object  was  to  extend  the 
traffic  to  places  beyond  the  railway,  which 
the  railway  was  never  Intended  to  reach, 
then  It  was  Illegal  and  beyond  the  powers 
of  the  company;  and  the  coiu't  said  that  a 
railway  company,  for  the  purpose  of  obtain- 
ing coals  cheaper  than  by  pnrchase,  might 
operate  a  coal  mine,  and  that  It  might  obtain 
a  profit  by  the  sale  of  such  coals  as  were  not 
required  for  tlie  use  of  the  company,  provid- 
ed the  principal  object  Of  the  colliery  was  to 
supply  Itself  with  coal,  and  not  the  selling 
of  coals.  - 

If  the  defendant,  in  addition  to  its  right 
of  constructing  shops  In  which  to  conduct  the 
business  of  manufacturing  railway  cars,  bad 
also  the  Implied  power  to  erect  such  dwell- 
ing houses  as  were  necessary  to  furnish  res- 
idences and  homes  for  Its  employes  and  their 
families,  and  trutldlnga  and  stores  in  which 
could  be  kept  and  sold  such  supplies  and  pro- 
visions as  were  necessary  for  their  mainte- 
nance ftnd  sustenance,  and  halls  and  othar 
places  in  which  they  might  worship  and  their 
children  be  educated,  and  halls  and  grounds 
that  they  might  use  for  purposes  of  exercise, 
recreation,  and  amusement,  then,  of  course, 
from  the  very  necessity -of  the  case,  it  had 
and  has  the  right  to  own  and  hold  such  real 
estate  as  Is  reasonably  required  for  the  pur- 
pose of  placing  thereon  the  various  structures 
and  other  things  above  mentioned.  And,  as 
we  have  already  seen,  among  the  powers  ex- 
pressly granted  to  defendant  in  Its  charter 
are  these:  "To  purchase,  acquire,  and  bold 
such  real  estate  ad  may  be  deemed  necessary 
for  the  successful  prosecution  of  their  busi- 
ness," and  the  privilege  of  exercising  "all 
powers,  rights,  privileges,  and  immunities  in- 
cident to  corporations  and  necessary  or  use- 
ful for  the  purposes  of  the  act"  When  the 
defendant  built  Its  shops  and  dwelling  houses 
at  Pullman,  it  had  the  right,  as  incident  to 
Its  right  to  build  the  same,— and,  indeed,  it 
became  its  duty,— to  devise  some  means  to 
carry  off  the  sewage  from  said  shops  aud 
houses,  in  order  to  insure  their  cleanliness, 
and  to  guard  the  health  of  the  workmen  and 
their  families.  It  was  competent  for  the 
defendant  to  employ  the  means  best  adapt- 
ed to  that  purpose,  and  If,  in  carrying  out 
the  plan  adopted*  it  became  .necessarf  to 
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purchase  land  on  which  to  empty  the  sew- 
age, It  was  within  Its  power  to  do  so.  Pos- 
session of  the  land  was  essential,  for  it  could 
not  otherwise  exercise  Its  right  to  drain  off 
the  sewage  in  the  best  and  most  effective 
manner.  The  fact  that  the  defendant  sees 
fit  to  utilize  said  land  by  raising  vegetables 
thereon  is  of  little  importance.  At  all  events, 
it  Is  sufficiently  answered  by  the  averment 
In  the  plea  that  it  raises  and  sells  the  same 
tor  the  purpose  of  helping  to  defray  the  ex- 
pense of  maintaining  Its  sewerage  system, 
which  it  only  in  part  pays.  This  is  merely 
the  exercise  of  sound  business  judgment  and 
economy  In  not  letting  go  to  waste  what  may 
be  made  productive. 

There  Is  nothing  In  these  pleas  which  leads 
us  to  believe  that  public  policy  would  be  In 
any  manner  served  by  destroying  the  plan 
carried  on  without  objection  from  the  state 
for  14  years,  resulting  in  no  wrong  or  Injury 
to  any  one.  Appellee  does  not  now,  and 
never  did,  manage  or  operate  the  churches, 
schools,  or  stores,  nor  have  any  Interest  In 
them,  and  never  attempted  to  exercise  any 
control  In  public  or  municipal  affairs.  The 
streets  are  public  highways,  and  the  school 
buildings  are  under  the  control  and  manage- 
ment of  the  board  of  education  of  the  city  of 
Chicago  for  school  purposes,  under  arrange- 
ments satisfactory  to  them.  We  are  not 
prepared  to  condemn  as  usurpations  of  power 
the  furnishing  by  appellee  to  Its  employes  of 
comfortable  and  attractive  homes,  with  the 
surroundings  of  parks,  churches,  and  public 
library,  not  for  motives  of  investment  or 
gain,  but,  as  alleged  and  admitted,  with  the 
object  of  appealing  to  the  better  and  more 
skillful  workmen,  and  se coring  and  retaining 
them  In  its  employment 

<17fi  III-  80) 

GHAT  V.  SCHOFIBLD  et  al. 
(Supreme  Ckiurt  of  Illinois.  Oct  24,  1898.) 

HOKBSTBAD  —  COHVBTANCB — JoiHDBR  Or  WiPB — 
BfFBCT  or  ABAlinONHBNT. 

1.  A  conveyance  by  a  husband  of  his 'home- 
stead estate,  without  the  joinder  of  his  wife 
therein,  is  ineffectual  to  pass  the  title  thereto; 
and  the  estate  remains  in  the  grantor,  unaf- 
fected by  the  conveyance,  and  is  to  be  treated 
as  though  it  were  never  made, 

2.  The  Bubseguent  abandonment  of  the 
premises  as  a  homestead,  when  not  pursuant 
to  such  conveyance,  does  not  vest  the  home- 
stead estate  la  the  grantee  therein,  though  it 
extinguishes  the  homestead  right. 

Appeal  from  clrcnlt  court.  Peoria  county; 
Nicholas  B.  Worthlngton,  Judge. 

Bill  by  William  A.  Gray  against  John  A. 
Schofleld  and  others.  From  a  decree  sustain- 
ing a  demurrer  to  and  dismissing  the  bill, 
plaintiff  appeals.  Reversed. 

William  S.  KeUogg,  for  appellant  H.  G. 
•  Fuller  and  Wm.  M.  Maxwell,  for  appellees. 

CARTWRIGHT,  J.  Appellant  died  his 
•am^iided  bill  in  the  ckcult  court  9t  Peoria 


county  against  appellees  for  partition  of  cer- 
tain real  estate,  and  an  accounting  for  rents 
of  the  same.  Demurrers  to  this  bill  were  sus- 
tained, and  It  was  dismissed  at  appellant's 
cost.  The  following  facts  were  alleged  in 
the  amended  bill  as  grounds  of  the  relief 
prayed  for,  and  were  admitted  by  the  demur- 
rers: On  July  11,  1881,  John  Schofleld  was 
the  owner  In  fee  of  lot  12,  and  17  feet  of 
even  width  off  the  northeasterly  side  of  lot 
11,  in  block  23,  In  the  original  town  (now 
city)  of  Peoria,  in  Peoria  county,  with  a 
frontage  on  Adams  street  of  89  feet,  and  ex- 
tending back  171  feet  on  Baton  street  to  an 
alley,  and  occupied  the  same,  with  his  wife, 
Marlon  Schofleld,  as  his  homestead.  On  that 
day  be  executed  a  quitclaim  deed  of  all  bis 
Interest  In  said  real  estate  to  John  S.  Lee,  for 
the  expressed  consideration  of  flOO;  and  Ijee 
on  the  same  day  executed  a  quitclaim  deed, 
expressing  a  like  consideration,  conveying  all 
interest  In  said  real  estate  to  the  wife,  Marlon 
Schofleld.  Both  deeds  were  recorded  in  the 
office  of  the  recorder  of  Peoria  county  on  the 
day  of  their  execution.  John  Schofleld  con- 
tinued to  occupy  the  premises,  with  his  wife, 
as  a  homestead.  On  October  3,  1888,  said 
Marion  Schofleld,  with  her  husband,  John 
Schofleld,  for  the  expressed  consideration  of 
$10,000,  conveyed  to  James  Beimett  all  of  said 
premises,  except  a  strip  fronting  on  Baton 
street,  near  the  middle  part  of  the  tract,  37 
feet  wide,  and  running  back  with  the  same 
width  89  feet  across  the  premises,  upon  which 
was  the  dwelling  house  occupied  by  said  John 
Schofleld  as  his  homestead,  which  was  re- 
tained. On  November  1,  1888,  A.  R.  Warren 
recovered  two  Judgments  before  a  justice  of 
the  peace  of  Peoria  county  against  John  Scho- 
fleld, for  $200  each  and  costs,  upon  which 
executions  were  issued,  and  returned  "No 
property  found."  Transcripts  of  said  Judg- 
ments were  filed  fn  the  office  of  the  clerk  of 
the  circuit  court  of  said  coimty,  and  recorded 
there.  On  September  21,  1889,  executions 
were  issued  on  said  Judgments  out  of  the 
circuit  court  to  the  sheriff  of  said  county,  and 
were  returned  December  21,  1889,  "No  prop- 
erty found,"  On  November  10,  18©0,  said  A. 
B.  Warren  recovered  another  Judgment  In 
the  circuit  court  of  Peoria  county  against 
Joha  Schofleld  and  others  for  $1,160  and 
costs.  John  Schofleld  contMued  to  occupy  the 
37-foot  strip  on  which  was  the  dwelling 
house,  with  his  wife,  as  a  homestead,  until 
November  1,  ISM,  when  they  abandoned  the 
same  and  the  possession  thereof,  and  estab- 
lished their  residence  elsewhere.  On  Septem- 
ber 27, 1893,  Marlon  Schofleld  and  John  Scho- 
fleld executed  a  mortgage  to  the  Anthony 
Loan  &  Trust  CJompany  on  the  premises  to 
secure  their  note  for  $1,500.  Afterwards,  on 
March  28, 1895,  executions  wete  issued  on  all 
said  Judgments,  and  levied  on  the  interest  of 
John  Schofleld  In  the  said  37-foot  strip;  and 
on  May  9,  1805,  the  premises  were  sold  by 
vhrtue  of  one  of  said  executions  to  William  & 
K^ogg  for  $1,000.  KeUogg  assigned  the  cez^ 
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tlflcate  of  purchase  to  complainant;  and  on 
NoTember  18. 1896,  a  sberUTB  deed  was  exe* 
CQted  to  complainant,  and  duly  recorded. 
The  premiaes  were  raited  to  pEank  McLaugh- 
lin by  John  Schofldd  and  Marion  Schofleld, 
or  one  of  them,  for  $50  per  month,  which 
they  receired,  and  refused  to  account  for  any 
part  thereof  to  complainant  The  bill  made 
John  Schofleld,  Marlon  SchcAeld,  Frank  Mc- 
Laughlin, and  the  Anthony  Loon  &  Trost 
Company  defendants.  The  prayer  for  parti- 
tion was  that  the  eatate  of  Mmplainant  hi 
the  premises  claimed  by  the  bill,  of  the  value 
of  (1,000,  should  be  set  off  to  him,  «r.  If  a 
partition  should  be  Impracticable,  the  prem- 
ises should  be  sold,  and  he  should  receive  the 
value  of  his  said  estate  of  f  l,00a  Complain- 
ant also  asked  that  the  mortgage  to  the 
Anthony  Loon  &  Trust  Company  should  be 
decreed  not  a  Uoi  upon  his  Interest,  and  that 
an  accounting  for  the  rents  of  the  premises 
should  be  taken. 

It  Is  stated  In  the  brief  for  all  the  appellees 
(intruding  the  unknown  heirs  of  Marlon  Scho- 
fleld,  now  deceased,  who  have  been  made 
parties),  except  the  Anthony  Loan  &  Trust 
Company,  as  follows:  *The  only  point  in  this 
case  is,  did  John  Schofleld  have  any  Interest 
In  the  property  in  question,  at  the  time  ot  the 
levy  and  sale  under  the  executions,  that  could 
be  reached  by  an  execution?"  On  behalf  of 
the  Anthony  Loan  &  Trust  Company,  undw 
the  title  of  a  bilef,  a  nomber  of  queBU<mB  are 
propounded,  but  we  understand  that  the 
above  Is  the  only  proposition  Involved. 

At  the  time  of  the  conveyance  by  John 
Schofleld  to  Lee^  and  by  Lee  to  Marfon  Scho- 
fleld, the  said  John  Schofleld  had  an  estate  of 
homestead  hi  f  ee  to  tbe  extent  and  value  of 
11,000  In  the  premiaee  attempted  to  be  convey- 
ed. The  rights  pf  the  parties,  and  the  power 
to  a>nvey  this  estate,  were  subject  to  tiie  pro- 
visions of  the  act  exempting  the  homestead, 
in  force  July  1,  1878,  by  whldi  an  estate  of 
hopiestead  was  created.  Under  the  previous 
stetttte  tiiere  was  no  estete  of  homestead,  but 
simply  an  exemption;  and.  If  the  owner  of 
the  premises  conveyed  them  without  relin- 
quishing the  ^emptlon,  the  title  was  trans- 
ferred subject  only  to  the  exemption.  The 
operation  of  the  deed,  as  against  the  home* 
stead  right,  was  stayed  until  the  exemption 
was  relinquished  or  lost,  when  It  became 
efEectjjve.  By  the  statute  of  1873,  creating 
the  liomefitead  estate,  a  different  rule  was 
established;  and  a  conve^nce  InanflBclent  to 
transfer  the  homestead  estate  transfers  noth- 
ing, unless  It  may  operate  upon  some  excess 
above  that  estate,  the  title  of  which  remains 
In  the  grantor.  This  estete  Is  measured  by 
Ite  value,  and  not  by  an  aliquot  part  or  spe* 
clfic  share  of  the  title.  It  Is  an  estete  of 
$1,000  In  value,  and  by  the  stetate  Is  ex- 
empt from  the  laws  of  conveyance,  except  as 
therein  provided.  Where  the  property  does 
not  eneeei  \n  value  $1,000,  the  homestead 
estete  embraces  the  entire  title  and  interest 
of  the  householder,  leaving  no  separate  Int^ 


est  In  case  he  owns  anything  beyond  the 
homestead  estate,  it  may  be  conveyed  by  him 
the  aame  as  any  other  property  In  wlilch 
there  is  no  homestud.  Bldrldge  v.  Pierce,  90 
QL  474.  The  homestead  In  this  case  was  an 
estete  in  fee  In  John  Scht^eld,  and  a  convey- 
ance which  was  not  sufBicIent  to  pass  that 
estete  could  operate  only  on  the  excess  in 
value  above  $1,000.  Browning  v.  Harris,  90 
DL  466.  Marion  Schofleld  did  not  join  la  the 
conveyance  made  by  her  husband,  John  Scho- 
fleld, to  Lee,  and  consequently  the  deed  was 
ineffectual  to  paos  the  title  to  the  homestead. 
Kltterlin  v.  Insurance  Co..  184  UL  617.  26  N. 
E.  772;  McMahlU  v.  McMahill.  106  ni.  696. 
If  the  properiy  attempted  to  be  conveyed  was 
worth  more  than  $1,000,  the  conveyance 
would  have  no  effect  upon  the  estete  of  home- 
stead, but  would  transfw  the  excess,  and  be- 
come operative  only  as  to  the  remaining  In- 
terest above  that  estate.  The  deed  from 
John  Schofleld  did  not  affect  his  tltie  hi  fee 
to  the  extrait  and  value  of  $1,000.  but  as  to 
that  estete  was  a  nullity,-  and  Oie  title  re- 
mained In  him.  Barrows  v.  Barrows,  138  UL 
649,  28  N.  B.  983.  A  deed  embracing  the 
homestead,  which  Is  Inoperative  to  convey 
that  estete,  leaves  it  In  the  grantor,  unaf- 
fected by  the  deed,  and  the  eateto  Is  to  Iw 
treated  precisely  as  though  the  deed  had 
never  been  executed.  It  may  be  transferred 
by  a  sufficient  conveyance,  or  the  title  will 
descoid  to  the  heirs  at  law.  Anderson  v. 
Smith,  169  m.  9S.  42  N.  E.  306.  The  tiUe  may 
pass  If  the  possession  Is  abandoned  or  given 
pursuant  to  the  conveyance,  but  a  voluntary 
abandonment  not  pursuant  to  a  conveyance 
does  not  pass  the  tide,  although  it  extinguish" 
es  the  homestead  right,  leaving  the  property 
to  be  thereafter  dealt  with  as  other  property. 
Eldridge  v.  Pierce,  supra.  Abandonment, 
merely,  does  not  have  the  OCfect  of  vesting 
the  estete  In  the  grantee  of  an  Insufficient 
deed,  and  In  Oils  cose  there  was  no  abandon- 
ment or  surrender  of  possession  pursuant  to 
the  conveyance  of  the  property  by  John 
Schofleld.  The  parties  continued  to  occupy 
the  premises  together,  and  the  final  abandon- 
moit  was  by  both  whtti  they  secured  another 
homestead,  and  not  In  pursuance  of  the  con- 
veyance. When  the  premises  were  aban- 
doned, the  exemption  of  the  premises  s«  a 
homestead  ceased,  but  the  exUugulshment  of 
the  homestead  did  not  operate  to  transfer  the 
tltla  TbA  estete  was  exempt  from  the  judg- 
ments and  the  laws  of  conveyance,  upon  a 
condition  wlMcdi  then  ceased  to  exist;  but 
that  fOct  could  not  operate  to  carry  the  title 
to  some  one  dse  from  John  Schoteld,  where 
It  remained  precisely  as  though  the  deed  hod 
never  been  mode. 

We  conclude  that  John  Schofleld  bad  tlUe  to 
the  property  In  question,  to  the  extent  and 
value  of  $1,000,  subject  to  levy  and  sale  nnder 
the  executions.  The  mortgage  to  the  loan 
and  trust  company  was  made  after  the  estete 
hod  ceased  to  be  a  homestead,  when  the 
iwemlses  were  snbject  to  the  prior  liens  of 


Digitized  by  Google 


688 


61  NOBTUEASTBBN  BEPOBTEB. 


the  Judgments;  snd  Its  rlgbtB,  If  aii7>  u 
against  complainant,  wen  cut  off.  as  to  tliat 
estate,  by  tbe  sale  of  tbe  property,  and  the 
sherUTs  deed.  Tbe  decree  Is  rerersed,  and 
tbe  cause  is  remanded.  Beversed  and  »• 
manded. 


(176  111.  42) 

INSUBANCB  GO.  OF  NORTH  AMBBIOA. 
V.  BIBD  et  al. 
(Supreme  Oonrt  of  IlUnois.  Oct  24.  188a) 

ImOBAlfCS— C011TR1.CTS—  pLEAtHKO  —  VaRIIKCK  — 
W*IT«R— A.PPB*U— Ebtikw. 

1.  Insurer  had  for  a  number  of  jeara  laaued 
an  annual  policy  on  the  aame  propertr  through 
the  Hsme  agenta.  Insured  tesUfled  that  ahort- 
I;  before  the  expiration  of  the  then  existioE 
policy  he  told  the  aKcnt  it  misdescribed  the 
propertT,  and  he  paid  the  premium  for  a  new 
one,  which  the  agent  agreed  to  ioaue  at  once; 
all  of  which  the  agent  denied.  Had,  that  the 
question  whether  there  was  an  oral  contract  of 
insurance,  and  of  the  period  for  which  It  was 
to  attach,  was  for  the  jury. 

2.  The  afflrmance  by  the  appellate  court  of  a 
finding  or  verdict  based  on  conflicting  evi- 
dence will  not  be  reviewed  by  the  supreme 
court. 

3.  There  is  no  variance  where  the  plea  is 
that  the  contract  of  Insurance  was  to  take 
effect  on  a  certain  day,  and  the  evidence  shows 
that  a  prior  policy  was  to  e:wire  on  that  day. 
and  some  time  before  then  maured  paid  the 
premium  for  a  new  one,  and  told  the  agent  he 
wanted  it  written  out  at  once;  since  such  plea 
only  states  the  effect  of  the  words  used. 

4.  A  variance  Is  waived  by  failure  to  object 
to  the  evidence  on  that  ground  when  offered. 

Appeal  from  appellate  court,  Second  dis- 
trict 

Assmnpslt  by  John  W.  Bird  and  others 
against  tbe  Insurance  Company  of  North 
America.  From  a  Judgment  of  the  apellate 
court  (74  111.  App.  306)  affirming  a  Judgment 
for  jdalntUCs,  defendant  appeals.  Affirmed. 

.  Thomas  Bates  and  D.  R.  Burke,  for  appel- 
lant Lincoln  &  Stead  and  Beeves  &  Boys, 
for  a^ellees. 

CARTBB,  J.  This  was  an  action  of  as- 
sumpsit, brought  in  tbe  circuit  court  of  Ial- 
salle  county  by  appdlees,  upon  an  alleged 
parol  contract  of  insurance,  against  appel* 
lant,  in  which  appellees  recovered  a  Judgment 
fbr  91,100,  which  was.  <m  appeal  to  the  i^d- 
late  court  affirmed,  and  appelant  has  fur- 
ther appealed  to  this  court. 

The  property  had  been  insured  In 

tbe  appellant  company  through  Baker  &  Wil- 
liams, Its  agents  at  Streator,  III,  for  a  nnm- 
ber  of  years,  a  new  policy  having  been  is- 
sued each  year.  While  holding  such  a  policy, 
expiring  January  18,  18^,  on  tbelr  store 
building  and  fmnlture  and  orgau  located  In 
Kangley,  lU.,  for  fl,375,  the  appeUee  Bird, 
about  cairlstmas,  1892,  as  be  testified,  vlsHed 
tbe  agents*  office,  and  told  Williams  that  he 
bad  discovered  a  mistake  in  tbe  description 
of  the  lot,  and  wanted  a  new  policy  written 
out  at  once,  and  that  correction  made;  that 
wmianw  said,  "All  right."  and  made  a  mem- 
orandum ol  It,  and  tbat'  be  (Btod)  paid  Wil- 


liams something  over  ^  as  the  ^mlum,  and 
took  a  receipt  for  It;  that  the  policy  waa  never 
delivered  to  him;  that  on  November  25,  1883, 
tbe  building  was  destroyed  by  fire,  and  also 
the  receipt,  and  on  ap^lcatlon  to  WllUoms 
tbe  policy  could  not  be  found,  and  appellant 
afterwards  refused  to  pay  the  loss.  WlUiams 
testified  that  he  bad  no  recollection  of  any 
such  conversation,  and  showed  that  he  had 
made  no  entries  concerning  tbe  alleged  policy, 
or  the  receipt  of  tbe  premium.  In  bis  books. 
He  denied  receiving  tbe  money  and  tbe  mak- 
ing of  tbe  alleged  contract  There  was  thus 
presented  a  direct  conflict  of  testimony  on 
tbe  vital  point  whether  or  not  a  parol  con- 
tract of  Insurance  bad  been  entered  Into  be- 
tween Bird  and  WOUams. 

It  Is  cwtoided  that  tbe  coatroct  lacked  & 
number  of  essential  demoits  of  such  con- 
tracta,  namely,  that  tbe  tbne  when  Ibe  policy 
was  to  attach,  the  time  It  was  to  run,  and 
tbe  company  In  wblcb  it  was  to  be  written, 
could  not  be  ascertained  from  tbe  testimony 
with  certainty.  On  this  subject  tbe  court 
gave  the  followbig  instruction  for  tbe  appel- 
lant: "The  court  Instructs  tbe  Jury  ttiat  In. 
order  to  make  a  vaUd  contract  of  insurance, 
several  things  must  concur:  First,  the  par- 
ties must  agree  upon  the  company  in  which 
the  Insurance  is  to  be  placed;  second,  the 
amount  of  the  insurance  must  tw  definitely 
fixed;  -tbbd,  tbe  duration  of  tbe  risk  most  be 
agreed  ctpon,  and  tbe  contract  must  be  definite 
and  certain.  The  abssice  of  dtber  or  any  of 
these  requisites  Is  ffttal;  and  If  you  bdieve, 
&om  an  the  evidence  in  Otis  case,  that  all  of 
tbe  above  reqalsltes  were  not  mutually  agreed 
upon  and  understood  prior  to  the  destructloa 
of  13ie  property,  then  tbe  plaintiff  is  not  en- 
titled to  recover,  and  your  verdict  should  be 
for  the  defendant"  Tbe  question  of  fact  was 
properly  submitted  to  the  Jury  under  proper 
instructlotts  from  the  court  and  the  Judgment 
of  the  trlsl  court  and  Its  afOrmance  by  the 
appellate  court  are  final,  and  not  subject  to- 
revlew  here.  St  Louis  Nat  Stock  Tarda  v. 
Wiggins  Ferry  Co.,  102  111.  514;  Meyor  v. 
Butterbrodt  146  111.  131,  34  N.  B.  152;  Everts 
V.  Lawther,  165  ni.  487,  46  N.  B.  233.  No 
question  Is  raised  as  to  tiie  Instructions,  ex- 
cept error  Is  assigned  upim  the  refusal  of  the 
court  to  instruct  tbe  Jury  to  find  for  the  de- 
fendant; but,  as  there  was  sufficient  evidence 
upon  which  to  submit  the  case  to  the  Jury, 
the  instruction  was  properly  refused. 

It  Is  further  Insisted  that  there  Is  a  vari- 
ance between  tbe  allegations  In  the  dedara- 
tlon  and  the  proof.  Tbe  dedaratlon  alleges- 
that  the  insurance  was  to  commence  on  Janu- 
ary 18,  1893,  and  Bird  testified  that  he  want- 
ed a  new  policy  written  out  at  once,  and  the 
correction  of  the  mistake  made.  We  see  no 
variance  here.  The  Jury  and  the  circuit  and 
appellate  courts  found  from  this  testimony 
and  the  other  evidence  In  the  case  that  be 
wanted  a  new  and  correct  policy  written  out 
at  once,  to  commence  when  the  old  one  ex- 
plredi  The  declaration  but  states  the  effect-. 
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of  Bird's  words.  Besides,  we-  hare  been  un- 
able to  find  In  the  record  any  objection  to 
the  evidence,  made  at  the  time,  based  upon 
an  alleged  variance.  If  such  variance  appear- 
cd,  the  record  should  show  that  It  was  point- 
ed out  to  the  trial  court,  and  an  objection 
urged  on  that  ground.  Falling  to  do  this,  the 
objection  was  waived.  Llbby,  McNeill  & 
Llbby  V.  Scherman,  146  HI.  540,  34  N.  B.  801. 
Xor  do  we  find  the  point  well  taken  that  the 
court  admitted  Improper  evidence  over  the  ob- 
jection of  the  defendant.  There  was  no  er- 
ror in  this  regard.  The  judgment  of  the  ap- 
pellate court  Is  affirmed.  Judgment  affirmed. 


(176  111. 

BOARD  OF  TRUSTEES  OF  THK  UNI- 
VEHSITY  OF  ILLINOIS  v.  BRUNER. 

(Supreme  Court  of  Illinois.  Oct.  24.  1898.) 

AFPUii  AXD  Error— Kevibw— Stats  Uxitbhsttt 
— LiABiLiTT  TO  Suit! 

1.  Where  the  only  written  evidence  of  a 
contract  of  employment  was  a  letter  from  de- 
fendant to  plaintill  Informing  him  of  bis  ap* 
pointmcDt  as  professor,  to  teach  for  a  year, 
whether  the  year  was  a  sdiool  year,  of  nine 
months,  or  a  calendar  year,  was  a  mixed  ques- 
tion of  law  and  fact,  jipou  which  the  de- 
termination of  the  appellate  court  was  final. 

2.  Where  the  charter  of  a  state  university 

Srovided  that  it  might  sae  and  be  sued,  it  may 
e  sued  the  same  as  an  Individual. 

Error  to  appellate  court,  First  district. 

Action  by  James  D.  Bruner  against  the 
board  of  trustees  of  the  University  of  Illi- 
nois. From  a  judgment  for  plaintiff,  af- 
firmed In  the  appellate  conzt  (60  VL  Ajft^ 
46S),  defendant  bilngs  oror.  Afflzmed. 

Onnnlngham  A  BoffiS,  for  plaintiff  In  er- 
ror. Newman,  Nortbmp  ft  Zjevlnson,  forde* 
fendant  In  error. 

PER  CURIAM.  Defendant  brought  suit 
against  plaintiff  In  error.  In  the  superior 
-court  of  Cook  county,  for  an  alleged  balance 
doe  him  on  salary  as  a  professor  in  the  fac- 
ulty of  the  university.  On  a  trial  before  the 
court  without  a  jury,  judgment  was  entered 
for  the  plaintiff  for  fSOO  and  costs,  which,  on 
appeal  to  the  appellate  court,  has  been  af- 
firmed. 

Plaintiff's  case  Is  that  he  was  employed  to 
teach  In  the  university  for  the  year  1894-95, 
beginning  September  1,  1894.  at  a  salary  of 
$1,800;  that  he  taught  during  the  school 
year  ending  about  June  1,  1895;  that  he 
received  only  the  sum  of  $1,500  for  his 
services,  leaving  a  balance  due  him  of  $300. 
The  defense  sought  to  be  Interposed  to  this 
claim  Is  that,  about  the  beginning  of  the 
vacation  of  1895,  plaintiff  left  tlie  institution, 
and  went  to  Chicago,  where,  during  the 
months  of  July  and  August,  he  was  In  the 
employ  of  the  Chicago  University;  and  It  is 
'Insisted  that  for  these  two  months  a  pro 
rata  amount  ($300)  should  be  deducted  from 
the  year's  salary.  In  other  words,  the  con- 
troversy between  the  parties  grows  out  of 


the  different  conatructlonj?  they  place  on  the 
contract  of  employment  Plaintiff's  conten- 
tion Is  that  he  was  employed  for  a  school 
year  of  nine  months,  the  understanding  be- 
tween talm  and  .the  university  trustees  being 
that  no  services  would  be  required  of  him 
during  the  sumOier  vacation  of  three  months. 
The  defendant  seems  to  understand  that  It 
was  entitled  to  the  time  of  the  plaintiff  for 
the  whole  year,  of  twelve  months,  whether 
It  needed  his  services  or  not,  and  therefore, 
if  be  earned  anything  by  working  for  others, 
the  amount  should  be  credited  on  his  salary. 
The  only  written  evidence  of  the  employ- 
ment, so  far  as  shown  by  the  abstract,  1^  a 
notification  addressed  to  plaintiff,  signed,  "W. 
L.  POisbury,  Secretary,"  dated  July  10.  1893, 
saying:  "The  board  of  trustees  of  the  Uni- 
versity of  Illinois  has  appointed  you  -  pro- 
fessor of  the  Romance  languages  in  the 
university,  at  a  salary  of  $1,800  a  year,  be- 
ginning September  1,  1883.  Please  advise 
me  whether  or  not  yon  accept  this  appoint- 
ment." The  appointment  was  accepted,  and 
It  appears  that  the  employment  was  continu- 
ed for  the  next  year  under  the  same  appoint- 
ment On  March  16,  plaintiff  tendered  his 
r.e8lguation,  to  take  effect  September  1,  1896. 
He  then  continued  to  teach  until  the  begin- 
ning of  the  summer  vacation,  when  he  left 
the  Institution.  Under  these  facts,  we  do 
not  regard  the  construction  of  the  agreement 
as  being  before  us,  even  if  propositions  of 
law  had  been  submitted  to  the  trial  court  In- 
volving that  question.  The  understanding 
of  the  parties  was  a  mixed  question  of  law 
and  fact  to  be  determined  by  the  court  un- 
der all  the  circumstances,  and  Is  settled  by 
the  judgment  of  affirmance  in  the  appellate 
court  The  employment  of  one  to  teach  In 
a  coUege  or  university  like  this  for  ft  year 
cannot,  as  a  matter  of  law,  be  said  to  mean 
a  year  of  12  months.  In  the  absence  of  some 
showing  that  such  was  the  understanding 
of  the  parties. 

The  legal  points  raised  here  Are  that  the 
trial  court  erred  In  refusing  to  require  the 
plaintiff  to  answer  as  to  how  much  he  re- 
ceived from  the  Chicago  University,  and  in 
refusing  to  hold,  as  a  proposition  of  law,  that 
the  defendant  could  not  be  sued,  being  a 
mere  agency  of  the  state.  The  first  of  these 
alleged  errora  is  disposed  of  by  what  ^e 
have  already  said,  so  far  as  It  could  have 
any  practical  effect  upon  the  judgment  be- 
low. Under  the  contract,  as  construed  by 
the  appellate  court,  it  could  make  no  differ- 
ence what  the  plaintiff  earned  or  received 
during  the  three  months  of  vacation. 

The  second  assigned  error  Is,  In  our  opin- 
ion, wholly  without  merit  The  charter  of 
the  university  expressly  provides  that  it  may 
sue  and  be  sued,  plead  and  be  impleaded. 
The  provision  is  substantially  that  found  In 
all  the  charters  of  charitable  Institutions  of 
the  state,  boards  of  education,  school  direct- 
ors, and  other  similar  governmental  agencies. 
It  has  never  been  doubted  that  these  cor- 
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poratlong  could  be  Bned,  the  same  as  indi- 
viduals. We  cannot,  If  we  would,  disregard 
the  plain  language  of  the  statute.  The 
Judgment  here  makes  no  provision  for  the 
Issuing  of  execution,  and  therefore  the  ques- 
tion whether  the  trust  property  of  the  Insti- 
tution may  be  sold  to  satisfy  the  Judgment 
Is  not  presented.  When  the  legislature  has 
expressly  so  stated,  we  can  see  no  reason 
why  the  disputes  between  corporations  like 
this  and  others  should  not  be  adjusted  In  the 
legal  tribunals.  No  rule  of  public  policy  pro- 
hibits it  The  reasoning  in  the  case  of 
Thomas  v.  Board,  71  111.  310,  is  not  applica- 
ble to  this  case.  There  the  question  was 
whether  the  property  of  this  institution  could 
be  subjected  to  a  mechanic's  lien,  and  it  was 
answered  in  the  negative.  There  Is  a  mark- 
ed distinction  between  permitting  an  ordi- 
nary suit  at  law  or  in  equity  against  this 
corporation,  and  permitting  its  property  to 
be  Incumbered  and  sold  under  mechanic's  lien 
proceedings.  The  difTerence  Is  very  similar 
to  that  which  permits  a  city  or  county  to  be 
sued,  but  refuses  to  allow  the  issuing  of  an 
execution  on  a  Judgment  against  them.  One 
of  the  reasons  assigned  In  the  above  case  for 
refusing  to  allow  a  mechanic's  Hen  is  that 
an  adequate  remedy  is  presented  In  an  or- 
dinary suit  at  law.  The  Judgment  of  the  ap- 
pellate court  wni  be  afaimed.  Judgment 
affirmed. 


(174  III.  ES2) 

LEONARD  v.  KINNABB. 

(Supreme  Court  of  Illinois.  Oct  24,  1898.) 

Mastbb  and  Sbrtakt  —  Instruotiow  voh  Dk- 
PSSDAXT— Etidbwce— SDrriCIBXOT— 
Fellow  B&RTAma. 

1.  Deceased  had  been  mployed  by  defendant 
io  erecting  an  iron  smokestack  next  to  an  eight- 
story  building,  and  between  two  perpendicular 
rows  of  windows  protected  by  large  double  iron 
Bhutters  swingiag  on  hinges.  Next  to  the 
smokestack  defendant  constructed  a  hoisting  ap- 
paratus in  such  a  way  that  it  became  entangled 
with  a  heavy  iron  shutter  above  the  place  where 
deceased  was  rightfully  working,  and  while  he 
was  in  the  exercise  of  due  care,  it  was  thrown 
down  on  him,  producing  his  death.  It  did  not 
appear  that  deceased  knew  of  the  danga.  Held, 
that  an  instnictiOD  for  defendant  was  properly 
refused. 

2.  Where  a  master,  in  connection  with  the 

erection  of  a  smokestack  next  to  a  bnilding, 
erected  a  hoisting  apparatus  so  near  it  that  the 
rope  and  tackle  became  entangled  with  an  iron 
shutter,  eaunng  It  to  fall  and  kill  a  servant  work- 
ing about  the  smokestack,  the  fact  that  deceased 
and  the  men  operating  the  hoisting  apparatus 
were  fellow  servants  does  not  affect  the  right  to 
recover  for  his  death,  since  the  negligence  re- 
lied on  was  that  the  apparatus  was  not  iwoperly 
erected. 

Appeal  from  appellate  court,  First  district. 

Action  by  Frank  T.  Kinnare,  as  adminis- 
trator, etc.,  against  James  Leonard.  A  Judg- 
ment for  plalDtift  was.  affirmed  hi  the  appel- 
late court  (75  lU.  App.  145),  and  defendant 
appeals.  Affirmed. 

Walker  &  Eddy,  for  appellant  James  Mab- 
er,  for  appellee. 


CRAIG!,  J.  This  was  an  action  brought  by 
Frank  T.  Kinnare,  administrator  of  the  es- 
tate of  Michael  Weir,  deceased,  against 
James  Leonard,  to  recover  for  an  Injury  re- 
ceived by  Weir  while  in  the  employ  of  the 
defendant  resulting  la  his  death.  The  dec- 
laration alleged  that  on  the  14th  day  of  Oc- 
tober, 1896,  defendant  was  engaged  In  the 
erection  of  a  large  Iron  smokestack  at  the 
Reaper  Block,  In  the  city  of  Chicago;  that 
Michael  Weir,  deceased,  was  a  minor  of  ten- 
der years,  In  the  employ  of  the  defendant  at 
thrit  place;  that  defendant  then  and  there 
erected  and  operated  a  certain  hoistlhg  ap- 
paratus or  tackle,  composed  of  certain  ropes 
and  pulleys  and  other  attachments  and  ap- 
purtenances, in  close  proximity  to  the  said 
iron  shaft  or  smokestack;  that  defendant 
"then  and  there  carelessly,  negligently, 
wrongfully,  and  Improperly  so  placed,  at- 
tached, adjusted,  and  operated  the  said  hoist- 
ing apparatus  or  tackle,  together  with  the 
ropes  and  tackle  and  appliances  thereof.  In 
such  a  manner  as  to  permit  the  said  hoisting 
apparatus  or  tackle  to  come  In  contact  with, 
and  be  caught  and  entangled  with,  a  certain 
heavy  iron  shutter,  on  or  about  one  of  the 
windows  of  said  Beaper  Block,  said  shutter 
then  and  there  being  over  and  above  the 
place  where  said  Michael  Weir,  deceased, 
was  then  and  there  rightfully  working,  and 
while  he  was  using  due  care  and  diligence 
about  his  own  safety,  and  the  said  iron  shut- 
ter was  then  and  there,  by  means  of  the 
premises  aforesaid,  then  and  there  pulled 
and  detached  or  precipitated  down  to  and  up- 
on the  head  and  t>ody  of  Weir,  causing  his 
death."  The  defendant  pleaded  the  general 
Issue,  and  on  a  trial  before  a  Jury  plaintiff 
recovered  a  verdict  for  ?1,200,  upon  which 
the  court  entered  Judgment  The  defendant 
appealed  to  the  appellate  court,  where  the 
Judgment  was  affirmed.  To  reverse  the 
Judgment  of  the  appellate  court  the  defend- 
ant has  appealed  to  this  court,  and  In  the 
argument  relies  upon  but  one  error  to  reverse 
the  Judgment,  viz.  that  the  trial  court  erred 
in  refusing  to  instruct  the  Jury  to  find  for 
the  defendant 

The  appellate  court  In  Its  opinion  states  the 
facts  as  they  appear  from  the  evidence,  and 
upon  examination  of  the  record  they  will  be 
found  to  be  substantially  correct  They  are 
as  follows:  "On  October  14,  1895,  appel- 
lant a  contractor,  was  erecting  a  smoke- 
stack made  of  sheet  iron,  about  five  feet  In 
diameter,  against  the  south  wall  of  the  Reap- 
er Block,  in  Chicago,— a  building  of  eight 
stories  in  height,— and  between  two  tiers  of 
windows.  The  stack  was  being  put  up  in 
sections,  which  were  brought  from  the  shop, 
hoisted  up  by  a  rope  and  tackle,  and  then 
riveted  together.  Two  men,  Kennedy  and 
Graney,  were  riveting,  and  Weir  was  their 
helper,  heating  rivets,— all  employes  of  appel- 
lant Weir  was  19  years  and  11  months  of 
age.  The  building  was  not  occupied,  but 
was  undergoing;  repairs,  a  Mr.  Illsly  being 
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the  contractor  for  the  repairs,  but  be  and 
hli  men  bad  nothing  to  do  with  appellant 
or  hli  employte  There  were  many  wiudowa 
on  the  south  wall  of  the  Reaper  Block,  and 
these  windows  were  protected  by  large  dou- 
ble Iron  shatters  swinging  on  hinges.  A 
shutter,  whoi  opened  straight  out  from  the 
wall  of  the  building,  extended  2  feet  9  Inches 
from  the  wall,  and  It  was  the  falling  of  one 
of  these  shutters  which  kUled  deceased.  In 
order  to  raise  the  sections  of  the  smokestack 
and  pnt  them  In  place,  appellant  bad  rigged 
a  hoisting  tackle.  A  piece  of  heavy  timber 
had  been  placed  on  the  roof  of  the  bnlldlng. 
It  projected  over  the  roof  about  22  Inches. 
From  the  end  of  this  timber  a  rope  and  tackle 
bong.  This  dropped  down  so  that  It  came 
about  over  the  center  of  the  smokestack. 
The  rope  and  tackle  dropped  down  abont 
between  two  rows  of  windows,  and  was  18  to 
20  Incljies  from  the  wall.  On  the  day  of  the 
accident  four  of  appellant's  men,  Including 
deceased,  were  working  at  the  stack.  The 
foreman,  a  man  by  the  name  of  Gow,  was 
Inside  the  stack.  In  a  position  where  he  could 
not  see  what  was  going  on  outside,  and  he 
had  nothing  to  do  with  what  the  deceased 
and  the  other  two  men  were  doing  at  the 
time  of  the  accident  He  had  given  them  no 
orders  or  directions  regardlBg  the  particular 
work  they  were  doing,  and  that  which  they 
were  doing  they  were  doing  hi  their  own 
way,  according  to  their  own  methods.  The 
block  and  tackle  had  been  put  up  under 
the  directions  of  Gow,  the  foreman  of  appel- 
lant At  the  time  of  the  accident  the  top  of 
the  smokestack  was  about  30  feet  from  the 
ground.  It  was  up  to  the  third  story  of  the 
building.  Weir,  the  deceased,  was  standing 
Inside,  leaning  over  the  top,  his  body  projec^ 
Ing  above  the  top  of  the  stack  about  from 
bis  waist;  In  other  words,  his  legs  were  In- 
side the  stack  while  his  body  was  np  above 
the  top.  Kennedy  and  Graney,  the  other  two 
employes  of  appellant,  were  down  below,  on 
the  ground,  and  they  were  hoisting  a  'dolly- 
bar,'  which  Is  a  big  hammer  with  a  long  han- 
dle, to  hold  against  rivets  when  the  men 
were  riveting.  They  had  fastened  the  dolly- 
bar  to  the  rope,  which  extended  below  the 
lowest  block  of  the  double  block  and  tackle, 
and  both  men  were  hoisting  away  without 
glancing  upwards.  At  the  same  time  Weir, 
the  deceased,  was  leaning  over  the  top  of 
the  stack,  either  looking  to  catch  the  ham- 
mer or  helping  the  men  below.  Kennedy 
says  Weir  was  pulling  on  the  same  rope  with 
them.  The  day  was  windy,  and  the  shut- 
ter that  fell  off  was  open  and  extended  out 
from  the  wall,  and  was  about  30  feet  above 
Weir.  Owing  to  the  lightness  of  the  dolly- 
bar  l>elng  lifted  and  the  wind,  the  ropes  were 
flapping,  and  so  was  the  shutter.  The  flap- 
ping rope  caught  and  Jerked  the  corner  of 
the  shutter,  knocking  It  down.  The  knot  In 
the  rope  or  the  block  caught  the  shutter  and 
lifted  It  ofC  Its  hinges.  letting  It  down.  It 
U-W  and  struck  deceased." 
UN.B.-U 


T.  EINNABE.  08» 

There  was  also  evldoice  tiiat  the  shutters 

had  been  repeatedly  fastened.  It  also  ap- 
peared from  the  evidence  that  when  the 
shutters  were  open  tiiey  projected  at  least 
one  foot  beyond  the  beam  upon  which  the 
tackle  was  fastened.  The  deceased  bad 
nothing  to  do  with  the  construction  of  the 
block  and  tackle.  Gow,  who  was  foreman, 
had  charge  of  the  work  for  the  defendant, 
and  the  block  and  tackle  had  been  put  up 
under  his  direction. 

In  a  case  of  thte  character  It  Is  not  the 
province  of  this  court  to  pass  upon  the 
weight  of  the  evidence.  Where,  however* 
the  court  has  refused  to  Instruct  the  Jury, 
as  was  the  case  here,  to  find  for  the  defend- 
ant the  question  for  determination  Is  wheth- 
er the  evidence,  with  ail  the  Inferences  the 
Jury  might  properly  draw  from  It  was  In- 
sufficient to  support  the  verdict  We  have 
given  the  evidence  a  careful  conalderation* 
and  do  not  think  the  court  would  have  been 
justlfled  In  teklng  the  case  from  the  Jury  by 
an  Instruction  to  And  for  the  defendant  The 
law  la  well  settled  that  the  master  is  tMund 
to  exercise  reasonable  and  ordinary  care  and 
diligence  In  providing  safe  machinery  and 
appliances  for  the  use  of  those  who  are  em- 
ployed In  his  service.  Manufacturing  Co. 
Erllng,  148  111.  S21,  S6  X.  B.  117.  Here  the 
charge  of  negligence  was  that  the  defendant 
constructed  a  hoisting  apparatus,  or  rope  and 
tackle.  In  such  manner  that  It  came  in  con-, 
tact  and  became  entengled  with  &  heavy  Iron 
shutter,  which  was  over  and  above  the  place 
where  the  deceased  was  rightfully  working 
Id  the  service  of  the  defendant  and  while 
the  deceased  was  In  the  exercise  of  due  care 
the  Iron  shutter  was  thrown  down  and  upon 
the  deceased,  producing  his  death.  As  has 
been  seen  from  the  evidence,  the  Iron  shut- 
ters, when  opened,  projected  much  further 
from  the  side  of  the  building  than  the  teckle,. 
so  that  It  necessarily  followed  that  the  shut- 
ters, when  opened,  would  come  In  contact, 
with  the  teckle.  Under  such  circumstan- 
ces, we  think  It  Is  apparent  that  the  Jury- 
were  justlfled  In  flndlng,  from  the  evidence, 
that  the  placing  of  the  beam  and  tackle  In 
the  manner  In  which  they  were  placed  was 
negligence,  and  likely  to  result  In  Injury  to-' 
those  employed  as  was  the  deceased.  Aa 
has  been  seen.  It  was  the  duty  of  the  defend- 
ant to  use  reasonable  care  and  diligence  In 
providing  appliances  where  the  deceased  waa 
required  to  labor,  and,  while  the  deceased 
was  bound  to  teke  notice  of  defects  which, 
were  patent  he  was  not  required  to  make 
an  examination  for  defects,  and  he  might 
properly  act  on  the  presumption  that  the 
master  had  used  reasonable  care  In  placing 
the  teckle  for  his  work  so  as  to  make  it  rea- 
sonsbly  safe.  Lumber  Co.  v.  LIgas,  172  111. 
315,  60  X.  B:  225.  It  nowhere  appears  that 
the  deceased  had  any  knowledge  of  tibe  de- 
fective or  dangerous  construction  of  the 
teckle. 

It  Is,  however,  said  that  the  deceased  and. 
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the  two  men  using  and  <v)entliif  the  tackle 
at  the  same  time  rreve  fellow  eerrants.  Oon- 
-cedlng  that  the  deceased  and  those  with 
whom  he  was  working  at  the  time  of  the  in- 
Jury  were  fellow  serrants,  Including  Gow, 
who  had  charge  of  erecting  the  tackle,  that 
has  no  bearing  on  the  case.  Here  the  in- 
Jury  resulting  in  the  death  of  the  deceased 
-did  not  arise  from  any  negligent  act  of  the 
men  in  operating  the  rope  and  tackle  at  the 
time  the  deceased  was  struck  and  killed  by 
the  falling  shutter,  but  the  negligence  relied 
upon  was  tliat  the  block  and  tackle  were  not 
properly  constructed  by  the  defendant's  ton- 
man.  The  du^  of  the  master  to  exercise 
reasonable  care  in  providing  safe  instrumen- 
talities where  servants  are  required  to  work 
is  a  positive  obligation  towards  the  servant, 
and  the  master  la  liable  for  any  failure  to 
•discharge  that  doty,  whether  he  undertakes 
that  performance  personally  or  through  an- 
•other  servant  Hesa  t.  Rosenthal,  160  HI. 
«21,  43  N.  B.  748;  Railway  Co.  t.  Avery,  100 
RL  314;  Railway  Co.  t.  Bcanlan.  170  Rl.  106. 
-48  N.  B,  826.  The  Judgment  of  the  appellate 
•court  will  be  affirmed.   Judgment  affirmed. 

iin  111.  396) 

■WEST  CHICAGO  ST.  R  CO.  v.  FOSTER. 

(Sapr^ne  Ooart  of  XlUnols.    Oct  24.  1808.) 
;STBBtT  Ri.ii.itOADR— Collision— DiMAOBB—TniAL 

— dikbctino  vshmct — qubstiomi  for  jukt  . 
—  Appkal  and  Erkor— Waitkk  op  Error. 

1.  Where,  at  the  close  o(  plaintiff's  evidence, 
defendant  moves  to  take  the  case  from  the  Jurjr 
.And  direct  a  verdict  for  defendant,  and  the  mo- 
tion is  renewed  at  the  close  of  all  the  evidence, 

written  instruction  directing  the  verdict  mnst 
be  presented  with  the  motion. 

2.  A  failure  of  defendant  to  present  an  !h- 
•stmctloD  directing  a  verdict  wlm  his  motion  to 
direct  is  not  sapplied  by  his  presenting  such  in- 
struction with  his  series  of  general  instructions. 

3.  Where  defendant  did  not  present  a  written 
-instruction  directing  a  verdict  with  bis  motion 
to  direct,  the  eivor  in  refusing  to  direct  was 
waived  hy  his  presenting  snch  instmction  with 
'his  series  of  general  Instructions. 

4.  It  was  not  error  to'  inatmet  that  If  plain- 
tiff's intestate  was  injured  by  collision  with  a 
.street  car  while  exercising  due  care,  and  de- 
fendant omitted  to  do  certain  things,  plaintiff 
could  recover,  as  plaintiff  waa  entitled  to  have 
■the  jury  Instructed  on  his  theory  of  the  case. 

5.  In  determining  the  damages  resulting  from 
^personal  injuries  to  plaintiff's  intestate,  the  jury 
should  consider  the  nature  of  the  injuries,  his 
physical  and  mental  suffering,  and  his  loss  of 
time. 

6.  Plaintiff's  intestate,  two  years  after  receiv- 
ing personal  injuries,  died  of  abscesses  which 
formed  on  the  liver,  the  cause  of  which  was  un- 
Icnown.  In  an  action  for  the  injuries,  kdd,  that 
-the  question  of  the  cause  of  his  death  was  prop- 
erly withheld  from  the  jury. 

^Appeal  from  appdlate  court.  First  district 
Action  by  Henry  A.  Foster,  administrator 
■of  the  estate  of  Midiael  Connell,  against  the 
"West  Chicago  Street-Railroad  Company. 
'There  vras  a  Judgment  for  plaintiff,  affirmed 
by  the  appellate  court  (74  DI.  App.  414),  from 
whicli  defendant  appeals.  Afflnned. 

.  This  was  an  action  on  the  case,  originally 
begun  by  HUchael  Connell,  against  appel- 


lant for  injuries  alh^d  to  have  been  rft- 
ceived  by  him  June  29, 1804,  tiiroui^  the  neg* 
llgence  of  defendant,  as  diarged,.  In  ronning 
one  of  Its  cars  Mfalnst  his  wagon,  and 
throwing  him  out  Connell  died  November 
26.  1896.  and  appellee.  Henry  A.  roster,  was 
appointed  administrator  of  his  Mtate,  where- 
upon ttie  death  of  Connell  was  suggested, 
and  leave  given  to  prosecute  tbe  suit  far- 
ther In  the  name  ot  the  administrator.  TTpon 
tbe  trial  of  the  esse  In  tbe  superior  court  of 
Cook  county,  a  Jury  rmdered  a  verdict  In 
favor  of  the  philntUE  for  9B,000.  A  remlttt- 
tnr  of  ¥2,000  was  entered,  wbereupcm  tbe 
court  overruled  the  motloa  for  a  new  trial, 
and  rendered  Judgment  on  the  verdict  for 
fS,000.  Upon  appeal  to  tiie  appellate  court 
for  the  Fbrst  district  tbis  Judgment  was  af- 
firmed, and  app^nt  has  prosecuted  this 
further  appeal. 

Alexander  Sullivan  (Edward  J.  McArdle, 
of  counsel),  for  appellant  Blalsdell  &  Mc* 
Casklll,  for  appellee. 

PHILLIPS,  J.  (after  stating  the  facts). 
Error  Is  assigned  by  appellant  on  the  refus- 
al of  the  trial  court  to  allow  Its  motion,  made 
at  tbe  close  of  plalntUF's  evidence  to  take 
tbe  case  from  the  jury,  which  motion  was 
renewed  at  the  close  of  all  the  evidence. 
The  record  discloses  that  the  motions  were 
made  as  alleged,  but  neither  of  them  was 
accompanied  by  an  Instruction.  Such  con- 
dition of  the  record  presents  no  legal  ques- 
tion for  review  In  this  court  as  to  the  re- 
fusal of  the  trial  court  to  grant  such  motion. 
Where  a  motion  Is  made  at  the  close  of 
plhlntiff's  evidence  to  take  a  case  from  the 
Jury  and  direct  a  verdict  for  the  defendant 
and  Is  renewed  at  the  close  of  all  the  evidence, 
a  written  Instruction  directing  such  verdict 
must  be  presented  with  the  motion.  When 
a  written  instruction  Is  not  so  presented, 
and  eiTor  Is  assigned  on  the  refusal  of  the 
court  to  give  the  Instruction,  this  court  has 
not  before  It  any  legal  guCBtton  for  deter- 
mination. Railway  Co.  v.  Christenson,  170 
III.  383,  48  N.  E.  962;  Swift  &  Co.  v.  Pue, 
167  111.  443,  47  N.  E.  761;  Coal  Co.  v.  Holm- 
gulst  152  lU.  581,  38  N.  E.  046.  In  this  case 
defendant  otFered  a  general  Instruction  with 
Its  series  directing  the  jury  to  find  for  the 
defendant,  but  that  was  not  sufficient  to 
bring  it  within  tbe  rule  above  stated.  Its 
right  to  assign  error  upon  the  refusal  to  give 
such  Instruction  at  that  time  waa  waived  by 
offering  It  with  Other  instructions.  Pdroe  v. 
Walters,  164  III.  560,  45  N.  B.  1068;  Rail- 
road Co.  V.  Tund,  169  Hi.  47,  48  N.  B.  208; 
Gilbert  v.  Watts-De  Golyer  Co.,  169  lU.  129, 
48  N.  E.  430;  R^lway  Co.  V.  Delaney,  160 
IIL  581.  48  N.  E.  476.  The  motion,  thovfore. 
to  take  the  case  from  the  Jury  not  bdng 
accompanied  by  an  instruction  so  directing 
the  Jury,  no  discussion  of  the  facts  in  the 
case  Is  necessary. 

It  Is  urged  by.  appellant  that  the  trial 
court  erred  in  glvlbg  to  the  Jury  tbe  second 
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and  third  Instracttoiis  for  plaintiff.  The  sec- 
oDd  Instruction  comi^aliied  of  Is  aa  follows: 
"The  court  further  Instrticts  the  jury  that 
If  they  helleTe  from  the  evidence  that  the 
aald  Michael  Connell,  deceased,  attempted 
to  cross  over  the  defendant's  tracks  at  or 
near  1289  Milwaukee  avenue,  tn  the  city  of 
Chicago,  on  or  about  the  28tfa  of  Jane,  18»i, 
as  alleged  In  the  plaintiff's  declaration,  or 
some  count  thereof,  and  that  while  crossing 
over  the  same  he  was  struck  by  one  of  the 
defendant's  cars,  and  was  Injured  thereby, 
and  that  at  the  time  he  attempted  to  cross 
the  same  be  saw  defendants  car  coming 
along  said  tracks,  and  that  a  reasonably 
prudent  inan  would  have  reason  to  believe, 
from  the  distance  said  car  was  away,  there 
was  sufficient  time  to  cross  over  said  tracks 
safely  before  said  ear  would  reach  the  place 
where  the  deceased  was  attempting  to  cross; 
and  If  they  further  believe  from  the  evi- 
dence that  the  said  Michael  Coanell,  de- 
ceased, acted  upon  that  belief,  and  was 
using  due  diligence  and  care  to  cross  over 
the  defendant's  said  tracks,  and  get  off  the 
same,  so  as  to  avoid  a  collision;  and  If  they 
further  believe  froiii  the  evidence  that  the 
defendant's  servants  and  agents  who  were} 
managing  said  car  saw  the  said  Michael  Con- 
nell, or  by  the  exercise  of  ordinary  care  could 
have  seen  him,  In  time,  after  he  started  to 
cross  said  tracks,  to  hare  slowed  up  its  said 
car  and  have  prevented  said  collision,  then 
It  was  tiielr  duty  to  have  done  so,  and  a 
failure  to  perform  such  duty  would  be  such 
negligence  upon  the  part  of  defendant's 
agents  as  would  render  ttie  defendant  liable, 
provided  they  further  believe  from-  the  evi- 
dence that  a  failure  to  check  the  speed  of 
said  car  was  the  proximate  cause  of  said  In- 
jury, and  that  the  plaintiff's  Intestate  was  in 
the  exercise  of  due  care  for  his  own  safety  at 
and  before  the  time  of  collision."  This  In- 
struction la  objectionable.  In  some  respects. 
In  form,  but  not  seriously  so.  In  substince 
It  tells  the  jury  that  If  they  believe  the  plain- 
tiff's Intestate  was  Injured  In  a  certain  man- 
ner while  be  was  himself  in  the  exercise  of 
due  care  and  caution,  and  if  tbey  believe  the 
defendant's  servants  did  or  omitted  to  do 
certain  things,  the  plaintiff  is  entitled  to 
recover.  Either  party  has  the  right  to  have 
the  jury  Instrncted  as  to  his  fiieoqr  of  the 
case. 

The  third  Instruction  of  plaintiff  objected 
to  by  appellant  Is  on  the  measure  of  dam- 
ages. It  t^s  the  jury  that,  If  they  find  the 
defendant  guilty,  then.  In  assessing  plain- 
tiff's damages,  they  should,  from  the  evi- 
dence, take  Into  consideration  the  nature 
and  extent  of  the  Injuries  of  the  deceased, 
his  suffering  In  body  and  mind.  If  any,  re- 
sulting therefrom,  and  loss  of  time,  If  any 
has  been  proven.  This  Instruction  stated 
the  correct  rales  which  should  govern  a  jury 
In  assessing  damage's  where  the  plaintiff  la 
entitled  to  recover.  This  suit  was  prosecut- 
ed under  the  act  of  1872,  and  not  under  the 


act  of  1S53.  There  was  no  error  In  the  trial 
com-t  giving  to  the  jury  this  Instruction. 

It  is  also  urged  that  the  trial  court  erred 
in  refusing  to  submit  to  the  jury  the  ques- 
tion of  the  cause  of  death  of  plaintlfTs  In- 
testate. Connell,  as  before  stated,  died  abuut 
two  years  and  four  months  after  the  In- 
juries complained  of.  Counsel  for  appellant, 
in  their  brief  filed  In  the  appellate  court  and 
reflled  In  this  court,  say:  "It  appears  that 
he  died  from  cancer  of  the  liver,  or  because- 
of  abscesses  forming  on  the  liver;  the  doc- 
tors not  agreeing  as  to  what  It  was,  and  also- 
being  entirely  unable  to  state  what  caused 
the  abscesses  or  cancer  of  the  liver,  and 
hence  unable,  as  they  both  admit,  to  tell 
the  cause  of  his  death.  In  other  words,  they 
admitted  that  they  could  not  say  whether 
the  fall  caused  the  death  of  Connell  or  not" 
It  was  not  necessary  for  the  trial  conrt,  un- 
der the  circumstances,  as  this  case  was  tried, 
to  present  such  an  issue  to  the  Jury.  Under 
the  admission  of  counsel,  and  the  instructions 
given  to  the  jury.  It  Is  apparent  the  case  was 
tried  on  the  theory  that.  If  the  verdict  should 
be  for  the  plaintiff,  he  would  be  entitled  to- 
recover  for  bodily  pain,  suffering,  and  loss  of 
time  of  the  deceased,  occasioned  by  the  In- 
juries. 

We  are  preduded  from  any  discussion  as  to 
contributory  negligence  on  the  part  of  the  In- 
testate, or  the  question  of  app^Iant's  negli- 
gence, for  the  reason  that  they  are  questions 
of  fact,  and,  In  the  condition  of  this  record^ 
cannot  be  Inquired  Into. 

Upon  the  trial  of  the  cause,  appellant  of- 
fered 23  instructions,  only  two  of  which  were 
refused,  one  being  the  general  Instruction  to- 
find  for  the  defendant  The  record  shows  the 
Jury  to  have  been  fully  and  properly  instruct- 
ed. An  examination  of  this  record  discloses 
no  errors  of  law,  and,  the  facts  having  been 
settled  by  the  judgment  of  the  appellate  court, 
that  judgment,  affirming  the  juc^ment  of  th& 
superior  court  of  Cook  county.  Is  affirmed. 
Judgment  affirmed. 


(174  III.  S71} 
MAHTIN  et  al.  v.  MARTIN. 
-(Snpreme  Court  of  Illinois.    Oct  24,  189S.) 
Notes  —  Possbssion  —  Ownbrship  —  Girr  Intkr 
Vivos— EviDBNCB— Declarations. 

1.  The  possession  of  unindorsed  negotiable- 
notes  Is  pnma  facie  evidence  of  ownership  In  tlie- 
holder. 

2.  Possession  of  unindorsed  negotiable  notes, 
In  the  absence  of  evidence  to  diBpTove  that  they 
were  delivered  to  the  bolder  by  the  payee,  is- 
presomed  to  be  rightful. 

3.  Testator  had  given  Indorsed  seeurltieB  to  his- 
nlece,  prior  to  his  final  Illness,  which  she  kept 
in  a  cloth  case.  He  kept  certain  of  his  secu- 
rities In  a  tin  box.  Two  legatees  testified  that 
during  testator's  final  illness  they  saw  him  bol- 
stered up  In  bed,  with  the  tin  box  opened,  and 
some  of  the  papers  on  the  bed,  talking  and  look- 
ing at  his  mece,  and  that  both  w«e  handling 
papers  at  the  tiine.  One  testified  that  shortly 
afterwards  the  niece  showed  the  witness  one  of 
the  two  notes  in  controversy,  saying  that  tes- 
tator had  given  it  to  her.   Testators  bed  was 
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about  nine  feet  away,  and  there  was  DothioK  to 
prevent  him  hearing  the  niece's  remark,  and  he 
made  no  reply.  A  few  days  before  his  final  111- 
nesB,  testator  came  to  the  niece's  room,  where 
she  and  witness  were,  and  asked  the  niece  for 
her  papers.  She  ^ve  him  the  cloth-covered 
packape,  and  he  returned  shortly  afterwards 
with  the  package,  saying,  "Here  are  your  pa- 
pers." The  niece  opened  the  package,  and  wit- 
nesa  saw  the  other  note  in  controversy,  which 
the  niece  stated  belonged  to  her.  A  few  hours 
after  testator's  death  she  stated  to  other  wit- 
nesses that  the  notes  in  the  cloth-covered  paek- 
a^,  including  the  two  notes  in  controversy,  were 
given  to  her  b^  testator.  The  niece  testified 
that  on  the  morning  of  her  uncle's  death  she  took 
the  bnndle  of  securities,  and  showed  them  to 
said  witnesses;  that  the  two  notes  in  contro- 
versy were  then  in  her  possession  in  the  pack- 
age;  that  she  had  not  put  anything  in  the  pack- 
age after  the  death  of  her  uncle;  that  from  the 
time  of  his  death  until  then  she  had  not  seen 
the  notes,  and  had  not  touched  the  package. 
The  only  possible  contradictory  evidence  was 
that  one  of  the  witnesses  had  testified  at  a  for- 
mer hearing  that  testator  seemed  to  be  in  his 
right  mind  during  his  last  iHness,  and  was  able 
to  write  his  name,  and  that,  when  he  came  Into 
the  niece's  room,  he  had  said  that  he  wanted 
the  papers  for  the  purpose  of  indorsing  some  in- 
terest, and  that  he  put  the  interest  down  on 
them,  and  returned  them  to  her.  The  witness 
denied  making  such  statementa.  Held  suflScient 
to  show  that  the  niece  came  into  poesession  of 
the  two  notes  as  owner  by  the  acts  of  testator. 

4.  In  an  action  to  determine  the  ownership 
of  notes  claimed  to  have  been  given  to  defend- 
ant by  testator  in  his  lifetime,  declarations  of 
onrnenthip  by  defendant  while  in  possession  of 
the  notes,  both  before  and  immediately  after 
testator's  death,  are  admissible  in  evidence. 

Error  to  appellate  court,  Second  district. 

Petition  by  Serena  M.  Martin  as  executrix 
and  by  others  as  executors  of  the  estate  of 
Edward  Martin,  deceased,  against  Serena  M. 
Martin  Individually,  to  determine  the  owner- 
ship of  certain  notes.  From  a  decree  of  the 
appellate  court  (74  IlL  App.  215)  reversing  a 
decree  for  petitioners,  they  bring  error.  Af- 
firmed. 

Henr7  W.  Wolseley,  for  plaintiffs  In  error. 
Robert  L.  Tatham  and  Henry  S.  Wilcox,  for 
defendant  In  error.  Hopkins,  Tliatcber  & 
Dolph  and  N.  J.  Aldrlcb,  for  Interested  lega- 
tees. 

BOGGS,  J.  The  parties  hereto  are  execu- 
tors and  executrix  of  the  last  will  and  testa- 
ment of  E4ward  Martin,  deceased.  They 
filed  a  joint  petition  In  the  county  court  of 
Kendall  cjmnty.  In  which  they  represented 
that  the  ocecutrlz,  Serena  M.  Martin,  had  In 
her  possession,  as  an  Individual,  a  note  ex.- 
ecuted  by  the  Catholic  bishop  of  Chicago  to 
the  decedent  for  the  sum  of  f5,50O,  and  also 
another  note  executed  by  the  Catholic  bishop 
of  St.  Joseph.  Mo.,  to  the  said  decedent,  for 
the  sum  of  $15,000,  and  tbat  she  claimed  the 
notes  as  her  Individual  property,  and  that 
the  executors  of  the  deceased  claimed  the 
Dotes  In  question  constituted  a  part  of  the 
assets  of  the  estate.  The  prayer  of  the  pe- 
tition was  that  the  court  should  hear  and  de- 
termine tiie  Question  as  to  the  ownership  at 
the  notes.  The  court  heard  llie  controversy, 
and  decided  It  adversely  to  the  defendant  In 


errw.  She  ajvealed  to  Uie  drcult  court  of 
Kendall  county,  and  a  hearing  was  had  In 
that  court,  with  like  result  as  In  the  county 
court  She  |ff(»ecuted  an  appeal  to  the  ap- 
pelate court  for  the  Second  district  The 
cause  WHS  submitted  In  the  a^i^te  court, 
and  an  order  or  decree  entered  reversing  the 
deqree  of  tbe  circuit  court,  and  remanding 
the  cause,  with  direetlcois  to  tbe  drcnlt  court 
to  enter  a  decree  or  «der  declaring  tbe  notes 
In  controversy  to  be  the  property  of  tbe  de- 
fendant in  error,  S»«na  M*  Martin.  This  Is 
a  writ  of  emx  brought  to  nverse  Oie  Judg- 
ment ot  the  appellate  court  On  the  hearing 
In  the  circuit  court,  the  executor  Beers  and 
O'Connor,  voluntarily,  and  prop^y,  aa  we 
think,  assumed  the  position  of  petitioners  or 
comj^alnants,  and  tbe  defendant  hi  oror  tiie 
position  of  defendant  Tbe  petition  averred 
that  the  notes  in  question  were  In  tbe  posses- 
sion of  tbe  dtf  eoidant  in  error  under  the  daim 
they  were  her  private  property.  The  law  wlU 
not  require  one  In  tbe  possession  of  a  Chattel 
or  security,  negotiaUe  or  otherwise,  under 
claim  of  ownmbip,  to  ddlver  tiie  same  over 
upon  tbe  mere  adverse  daim  of  another;  but 
will  (miy  disturb  sudi  possession  upon  pnxtf 
of  tbe  right  ot  such  adverse  daimant;  that 
Is  to  say,  the  presumption  ot  tbe  law  Is  that 
one  so  In  possession  Is  prima  fade  ratlUed 
to  remain  In  possesalon  untU  tbe  contrary  Is 
made  to  appear  by  proof.  Any  other  nfle 
would  require  every  dtbwn  to  yield  to  the 
mere  assertion  of  another.  It  therotore  be- 
came Incumbent  upon  the  petlUonlng  execu- 
tors, In  order  to  obtain  favorable  action  upon 
the  part  of  tbe  court  to  introduce  socb  proof 
as  would  warrant  an  order  that  the  defend- 
ant in  errcff  should  ddlvw  up  possession  of 
said  notes.  This  they  essayed  to  do.  The  on- 
ly proof  presented  In  that  behalf  was  to  the 
effect  tbat  tbe  consideration  of  each  of  the 
two  notes  in  question  was  money  loaned  by 
the  testator  In  hta  lifetime  to  the  respective 
makers  of  tbe  notes;  that  the  notes  wore  exe- 
cuted by  the  nu&ers,  and  made  payable  to 
t^e  testator  or  his  order,  and  were  delivered 
to  him  during  his  lifetime,  and  had  not  been 
assigned.  This  proof  was  not  suflOclent  to 
warrant  tbe  court  to  make  an  order  tbat  the 
notes  sboidd  be  surrendered  by  the  defendant 
in  error  to  the  reiwesentetlves  of  tbe  deceas- 
ed. The  possession  of  an  unindorsed  note  Is 
prima  fade  evidence  of  ownership  In  tbe 
holder.  Ransom  v.  Jones,  1  Scam.  2D1;  Cur- 
tiss  V.  Martin,  20  HI.  567;  2  Pars.  Notes  & 
B.  pp.  52,  53,  444.  The  right  to  tbe  posses* 
slon  and  full  beneficial  Interest  In  an  unin- 
dorsed negotlaUe  paper  may  pass  by  manual 
ddivery  of  tbe  paper,  and,  in  tbe  absence  of 
testimony  tending  to  disprove  that  tbe  notes 
were  dellwed,  the  presumption  will  obtain 
tbat  one  in  the  possession  of  such  paper  came 
rightfully  Into  possession.  Hence,  this  evi- 
dence alone  considered.  It  seems  clear  the  find- 
ing and  order  ot  tbe  court  should  have  been 
for  the  defendant  In  error.  But  tbe  defend- 
ant In  error  proceeded  to  produce  testimony 
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In  Im  own  behalf  to  sustain  her  claim  oC 
ownoahfp  to  the  notes,  and  this  teatimony 
mngt  be  considered  to  detmnlne  whether  It 
disclosed  facts  and  circumstances  adverse  to 
her  claim  upon  which  the  judgment  of  the 
trial  court  can  be  sustained. 

It  appeared  from  the  testimony  that  Ed- 
ward Martin  was  a  man  well  along  In  years 
at  the  time  of  his  death.  He  resided  at  Bed 
Hook,  N.  Y.,  which  place  had  long  been  his 
home.  The  defendant  In  error  was  his  niece, 
and  had  lived  with  him  since  she  reached 
the  age  of  9  years,— a  period  of  more  than  40 
years,— -and  for  14  years  before  his  death  had 
the  full  charge  and  care  of  his  home.  It  was 
admitted  by  the  parties  that  some  time  prior 
to  his  final  Ulness  he  gave  to  the  defendant 
In  error  other  notes  and  securities  of  the  ag- 
gregate amount  of  $50,200,  all  of  which  he 
duly  indorsed  and  assigned  to  her  in  writing. 
She  kept  these  securities  In  a  bundle  or  pack- 
age enveloped  In  a  wrapper  of  "curtain  cal- 
ico," and  this  package  or  bundle  she  kept  In 
a  cupboard  In  the  room  occupied  by  her  in 
the  house  of  the  deceased.  It  appeared  the 
deceased  was  possessed  of  certain  securities 
which  he  kept  in  a  tin  box  having  a  combina- 
tion lock,  called  by  him  the  "rat-proof  box." 
He  kept  this  box  In  a  clothes  press  In  the 
room  which  he  occupied  and  where  he  slept 
It  was  stipulated  the  notes  In  controversy 
bare  been  in  the  possession  of  the  defendant 
in  error  and  her  attorneys  ever  since  the 
death  of  the  testator.  The  final  Illness  of  the 
testator  began  on  Saturday,  November  25, 
1893,  and  terminated  fatally  on  the  morning 
of  Sunday,  December  3,  1893.  Elizabeth  H. 
Martin,  who  was  a  niece  and  member  of  the 
family  of  the  deceased,  and  Is  a  legatee  under 
the  will,  testified  tliat  on  either  Tuesday  or 
Wednesday  prior  to  his  death,  and  while  he 
was  confined  to  his  bed  In  his  last  sickness, 
«he  passed  through  his  room,  and  saw  him 
^bolstered"  np  in  his  bed;  that  the  defend- 
ant in  error  was  standing  near  the  bed;  that 
the  "rat-proof  box"  was  lying  open  upon  the 
"bed,  and  the  deceased  and  the  defendant  in 
error  were  engaged  in  looking  at  and  hand- 
ling some  papers  which  were  In  the  box;  that 
•ome  of  the  papers  were  lying  on  the  bed, 
«nd  that  the  deceased  was  looking  at  the  de- 
fendant in  error,  and  talking  to  her.  Mar- 
Igaret  J.  Martin,  a  sister  of  the  defendant  in 
•error,  and  niece  and  legatee  of  the  testator, 
testified  she  was  standing  near  the  door 
which  opened  from  an  adjoining  room  Into 
the  room  where  the  testator  was  lying  on  his 
L>ed  on  the  occasion  testified  to  by  Elizabeth 
H.  Martin,  and  that  she  saw  the  deceased  sit- 
ting up  In  bed,  supported  by  pillows,  with  his 
"rat-proof  box"  on  the  bed  before  him;  that 
the  defendant  in  error  was  near  his  bed,  and 
they  were  engaged  In  talking;  that  she  saw 
the  defendant  In  error  take  the  box  from  the 
bed  of  the  testator,  and  put  It  in  the  place 
where  It  was  kept  in  the  clothes  press,  and 
-that  the  defendant  in  error  came  directly  to 
-'he  witness,  and  showed  her  one  of  the  notes 


in  controversy,— the  ¥16,000  note  given  by  the 
Catholic  bishop  of  St.  Joseph,— and  made  a  re* 
mark  to  her  In  an  ordinary  tone  of  voice;  that 
the  bed  of  the  deceased  was  about  nine  feet 
away,  and  that  there  was  nothing  that  the 
witness  knew  of  to  prevent  him  hearing,  but 
that  he  made  no  reply.  This  remark  was  that 
the  deceased  had  given  the  note  to  her,  and 
told  her  to  put  It  with  her  other  papers.  It 
was  objected  to,  but  was  heard  by  the  court, 
and  the  determination  of  its  competency  re- 
served. This  same  witness  testified  that  she 
first  saw  the  other  note—that  tor  $5,500,  given 
by  the  Catholic  bishop  of  Chicago— about  two 
weeks  before  the  death  of  the  testator,  and 
prior  to  his  last  sickness;  that  she  (the  wit- 
ness) and  the  defendant  In  error  were  at  the 
time  in  the  room  occupied  by  the  defendant 
In  error  in  the  house  of  the  testator;  that  the 
said  testator  came  to  the  door  of  the  room, 
and  asked  the  defendant  In  error  for  her  pa- 
pers; that  she  weUt  to  the  closet,  unlocked 
it,  took  out  a  package  of  papers  which  were 
done  up  in  a  piece  of  "curtain  calico."  and 
handed  It  to  him,  and  he  went  away  with  it; 
that  he  soon  afterwards  returned,  brought 
back  the  package,  and  said  to  the  defendant 
In  error,  "Serena,  here  are  your  papers,"  and 
went  away;  that  the  defendant  In  error  open- 
ed the  package,  and  showed  the  contents  to 
her  (the  witness),  and  that  she  (the  witness) 
saw  there,  among  other  papers,  the  note  for 
$5,600  given  by  the  Catholic  bishop  of  Chi- 
cago, and  here  in  controversy.  The  witness 
testified  that  the  defendant  in  error  made  a 
remark  to  her  at  the  time  she  saw  the  note, 
but  the  court  held  the  remark  was  not  com- 
petent to  be  considered  In  evidence,  and  refus- 
ed to  allow  the  witness  to  give  the  remark. 
Counsel  on  behalf  of  the  defendant  In  error 
then  offered  to  prove  by  the  witness  that  the 
defendant  In  error,  at  the  time  In  question, 
stated  that  the  note  she  (the  witness)  was 
looking  at— the  $5,500  note— was  hers;  that 
Martin  had  given  them  (the  notes  in  the  pack- 
age) to  her;  but  the  court  refused  to  allow 
the  proof  to  be  made.  This  witness  and  one 
Jackson  Jaques  testified  that  on  Sunday 
morning— the  same  day  and  a  few  hours  aft- 
er the  death  of  the  testator— they  saw  both 
the  notes  in  controversy;  that  the  defendant 
In  error  went  to  a  cupboard  In  the  room  oc- 
cupied by  her  in  the  house  of  the  deceased, 
unlocked  the  door  of  the  cupboard,  and  took 
out  a  bundle  wrapped  In  "curtain  calico" ;  that 
the  defendant  in  error  opened  the  bundle,  and 
that  the  witnesses  examined  the  contents 
thereof;  that  the  bundle  contained  eleven 
notes  and  some  trust  deeds,  among  the  notes 
being  the  two  in  controversy,  wtilch,  as  both 
witnesses  testify,  they  saw  and  identified. 
The  defendant  in  error  offered  to  prove  by 
these  witnesses  that  at  the  time  the  defend- 
ant In  error  exhibited  tne  notes  to  them  she 
told  them  the  notes  were  hers;  that  her  uncle, 
Edward  Martin,  I'ad  given  them  to  her.  The 
court  refused  to  lear  the  proffered  proof,  but 
on  a  later  day,  while  thie  cause  was  stlU  (m 
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hearlnff,  allowed  the  witness  Margaret  J.  Mar- 
tin to  testify  the  defendant  In  error  stated  to 
her  and  Jaques  at  the  time  In  question  that 
the  notes  In  the  package,  including  those  in 
controversy,  belonged  to  her,  and  that  the  de- 
ceased uncle  had  given  them  to  her.  The 
court,  however,  reserved  decision  as  to  the 
competency  of  the  testimony,  and  suhsequont- 
ly  sustained  the  objection  to  all  the  declara- 
tions and  statements  of  the  defendant  In  er- 
ror about  the  notes  In  controversy  as  being 
Incompetent,  Immaterial,  and  self-serving. 
The  defendant  In  error  testified  that  on  Sun- 
day morning  after  the  death  of  her  uncle,  the 
decedent,  she  took  the  bundle  of  securities 
from  her  closet,  and  showed  them  to  her  sis- 
ter Margaret  and  Jackson  Jaques;  that  the 
two  notes  in  controversy  were  then  In  her 
possession  in  the  package;  that  she  bad  not 
put  anything  in  the  package  after  the  death 
of  her  uncle;  that  from  the  time  of  bis  death 
until  she  went  to  the  closet  with  her  sister 
and  Jaques  she  had  not  seen  the  notes,  and 
had  not  touched  the  package.  This  was,  In 
substance  and  materiality,  all  the  evidence 
produced  In  behalf  of  the  defendant  In  error. 
The  testimony  of  one  of  "the  solicitors  for  the 
legatees  under  the  will  of  the  deceased,  who 
acted  as  stenographer  on  the  hearing  of  the 
cause  In  the  county  court,  which  was  produ- 
ced in  rebuttal,  tended  to  show  that  the  said 
witness  Margaret  J.  Martin  testified  on  that 
occasion  that  the  deceased  seemed  to  be  In  his 
right  mind  during  his  last  Illness,  and  was 
able  to  write  his  name;  and  that  the  deceas- 
ed, when  he  came  Into  the  room,  and  asked 
the  defendant  In  error  for  her  bundle  of  pa- 
pers, said  that  he  wanted  the  papers  for  the 
purpose  of  Indorsing  some  interest,  and  that 
he  put  the  Interest  down  on  them,  and  re- 
turned them  to  her.  The  witness  Margaret  J. 
Martin  denied  that  she  made  such  statements 
as  a  witness  on  the  former  hearing. 

We  .find  nothing  In  this  testimony  which 
can  fairly  be  deemed  to  militate  against  the 
presumption  of  ownership  arising  from  the 
possession  of  the  defendant  In  error,  or  oth- 
erwise to  operate  adversely  to  her  cause.  Up- 
on the  contrary,  we  think  a  fair  and  Impar- 
tial consideration  of  the  testimony  sufficient- 
ly establishes  that  the  defendant  In  error 
came  into  possession  of  the  notes  by  acts 
of  the  decedent  done  for  the  purpose  of  con- 
stituting her  the  owner  thereof.  The  sugges- 
tion that  she  held  them  for  safe-keeping,  or 
otherwise,  as  a  mere  bailee,  cannot  be  re- 
conciled with  the  evidence.  We  think  the 
court  erred  in  excluding  from  consideration 
such  of  the  declarations  of  the  defendant  In 
error  as  amounted  to  a  statement  or  claim  of 
ownership  In  her.  Rlgg  v.  Cook,  4  GUman, 
336;  Yates  v.  Shaw,  24  lU.  368;  Rowley  v. 
Hughes,  40  in.  316;  Amlck  t.  Young,  69  111. 
542;  Whitaker  v.  Wheeler,  44  III.  440;  Thom- 
as V.  Town  of  Butler  (Ind.  Sup.)  38  N.  B.  808. 
The  other  of  her  declarations  sought  to  be 
proven  related  to  past  transactlona,  and  were, 


for  that  reason,  Incompetent  We  concur  In 
the  conclusion  reached  by  the  appellate  court 
that  the  defendant  In  error  should  have  pre- 
vailed in  the  circuit  court  The  judgment  of 
the  appellate  court  Is  affirmed.  Judgment  af- 
firmed. • 


(176  lU.  383) 

GROSSMAN  et  aL  T.  OOSOROVB!. 

(Supreme  Court  of  IllinoiB.    Oct  24,  1888.1 

ExosBSiVB  Jddohbkt— Rbvibw— Appbal  fob 
Dblat. 

L  The  Judgment  of  the  appelate  court  as  to 
whether  or  not  a  judgment  for  damages  for  pe^ 
sonal  injuries  was  eccenive  la  conclusive. 

2.  Where  an  appeal  is  taken  from  a  judg- 
ment of  the  appellate  court  on  the  only  question 
raised  in  such  eoort,  that  the  damages  were  ex- 
cesaive,  aa  the  decision  of  the  appeUate  court 
was  conclusive  it  will  be  preaumed  that  the  ap< 
peal  was  for  delay,  authorizing  damages  there- 
for. 

Appeal  from  appellate  court,  First  district 
Action  by  William  S.  Cosgrove  against 
Herman  Oroasman  aid  otiiers  for  personal 
InJurleB.  The  appeUate  court  affirmed  a 
Judgment  (76  lU.  App.  385)  In  favor  of  plain- 
tiff, and  defendants  appeid.  AfUrmed. 

Hofhehner  &  Pflaum,  for  appellants.  James 
J.  Barbour  and  Alfred  SL  McCordlc,  for  ap- 
pellee. 

CARTER,  O.  J.  This  Is  an  api>eal  from  a 
judgment  of  the  appellate  court  affirming  a 
Judgment  of  the  superior  court  of  Cook  coun- 
ty In  favor  of  appellee.  WllUam  S.  Cos- 
grove,  the  appellee,  was  permanently  In- 
jured in  an  elevator  through  the  negligence 
of  appellants'  servant,  and  was  awarded 
15,000  damages.  The  only  question  argued 
In  the  appellate  court  was  that  the  dam- 
ages were  excessive.  That  court  found 
against  appellants'  contention,  and  they  have 
refiled  ttxelr  appellate  court  brief  In  this 
court,  raising-  the  same  question  here.  As 
this  is  a  question  of  fact,  It  Is  settled  by  the 
judgment  of  the  appellate  court,  and  there  is 
therefore  no  question  presented  of  which  we 
have  jurisdiction.  lu  this  state  of  the  caae. 
we  think  the  request  of  appellee,  that  appel- 
lants he  adjudged  to  pay  damages  for  the 
delay,  should  be  granted.  It  Is  impossible 
that  a  reversal  of  the  judgment  of  the  appel- 
late court  should  have  lieen  hoped  for  on  this 
appeal.  It  must  therefore  have  been  pros- 
ecuted merely  for  delay,  and  appellants 
should  pay  damages  for  such  delay,  under 
the  statute.  Railway  Co.  v.  Lewis,  168  111. 
249,  48  N.  E.  153.  The  Judgment  of  the  ap- 
pellate court  will  accordingly  be  affirmed,  and 
Judgment  will  be  entered  in  this  court  against 
appellants,  and  in  favor  of  appellee,  for  5 
per  cent  of  the  judgment  so  sought  to  be 
reversed,— that  is,  for  ?250,— for  such  delay. 
In  addition  to  costs  of  the  appeal,  and  execu- 
tion will  be  awarded  therefw.  Judgment  af- 
flimed. 
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JUSTBN  r.  SCHAAF. 
(Sapreme  Court  of  lUlnots.   Oct  21.  1898.) 

BOUVDABIBS— BTIDBSOi. 

1.  A  plat  of  a  Burrey  ot  an  addition  made  by 
a  private  earveyor  ia  admissible  to  proTe  the 
boundary  between  two  lots  thereof  withont  proof 
of  its  execationt  anthmticatioa,  and  record. 

2.  Where  a  aunr^or  haa  teatified  folly  as  to 
making  a  aurrey,  a  plat  thereof  made  by  him 
from  notes  of  the  sairey,  and  evidence  of  its 
correctness,  is  admissible  as  explanatory  of  his 
testimony;  and  this,  even  when  made  at  a  later 
time. 

Appeal  from  circuit  court.  Cook  county; 
Abner  Smith,  Judge. 

Ejectment  hy  Matthias  Justen  against 
George  Schaaf.  From  a  Judgment  for  de- 
fendant, plalntlfF  appeals.  Rerersed. 

Chytraus  &  Deneeo  and  Edwin  Wlilte 
Ifoore.  for  appellant.  Moran^  Kraus  ft  May- 
er,  for  appellee. 

BOGGS,  J.  Appellant  is  the  owner  of  lot 
20,  and  appellee  of  lot  19,  both  In  block  1,  In 
Ooodspeed's  subdlvialon  of  part  of  the  N.  W. 
%  of  the  N.  E.  %  of  section  38,  township  88 
N.,  range  14  E.,  In  tlie  city  of  Chicago.  Lot 
19  adjoins  lot  20  on  the  south.  Appellee 
maintained  a  fence  which  he  claimed  stood 
upon  the  north  line  of  bis  lot,  while  the  appel* 
lant  claimed  the  fence  stood  1.6  feet  north 
of  the  said  line.  Appellant  brought  eject- 
ment to  recover  the  disputed  strip  of  ground, 
and  the  cause  was  submitted  to  a  Jury  for 
trIaL  The  parties  stipulated  that  appellant 
was  the  owner  of  satd  lot  20,  and  appellee  of 
•aid  lot  19,  and  that  the  only  matter  to  be 
determined  was  the  true  location  of  the  line 
between  the  said  lots.  At  the  close  of  the 
evidence  Introduced  on  behalf  of  the  plaintiff 
below,  the  court,  on  motion  of  the  defendant 
below,  granted  a  peremptory  Instrnctlon  to 
the  Jury  to  find  the  defendant  not  guilty. 
Verdict  and  Judgment  for  the  defendant  were 
accordingly  entered,  and  this  Is  an  appeal 
brought  to  reverse  the  Judgment 

It  Is  assigned  as  for  error  the  court  Improp- 
erly excluded  evidence  offered  In  behalf  of 
the  appellant,  and  erroneously  directed  a  ver- 
dict for  the  appellee.  The  appellant  produced 
as  a  witness  one  J.  Q.  Balrd,  a  civil  engineer 
and  surveyor.  He  testified  that  be  surveyed 
and  located  the  boundary  lines  of  said  lot 
20,  and  In  order  to  do  so  surveyed  the  whole 
of  said  N.  W.  %  of  the  N.  E.  and  when 
he  had  completed  hts  survey  be  ascertained 
the  comers  of  said  lot  20,  and  at  each  corner 
placed  a  stake  In  which  a'taall  had  been  driv- 
en, and  that  he  pointed  out  such  stakes  to  the 
appellant.  The  witness,  the  surveyor,  stated 
In  detail  the  manner  In  which  he  made  the 
survey  and  ascertained  the  various  comers 
and  st'^eet  lines,  the  points  to  and  from  which 
he  mxde  measurements,  and  that  he  fotmd  a 
number  of  stakes,  evidently  placed  there  by 
othpr  surveyors  at  former  times,  and  also  the 
rpmalns  of  some  oM  cedar  stakes,  which  he 
found  below  the  surCeee  of  the  (round,  th* 


upper  parts  of  the  stakes  bavlngr  rotted  away. 
He  further  testified  that  at  the  time  of  mak; 
ing  the  survey  he  made  memoranda  thereof. 
Including  memoranda  as  to  the  location  of 
such  stakes  and  parts  of  stakes,  and  tiiat  be 
afterwards,  and  within  a  month  or  two,  made 
a  plat  of  his  survey,  Inolndhig  said  Good- 
speed's  subdivision,  and  noted  on  the  said 
plat  the  places  where  he  found  such  stakes. 
He  further  stated  that  the  notes  or  memor- 
anda made  by  him  at  the  time  he  made  the 
survey  "had  fallen  Into  the  water  and  was 
destroyed,"  and  that  he  had  "a  part  of  It 
but  not  the  main  part  of  It."  Counspl  fof 
appellant  (plaintiff  below)  offered  In  evidence 
the  plat  which  the  surveyor  had  prepared 
from  said  memoranda  before  destruction  or 
partial  destruction,  and  on  which,  as  the  sur- 
veyor testified,  the  location  of  the  stakes  and 
parts  bf  stakes  before  mentioned  was  noted. 
The  court  ruled  the  plat  was  not  competent 
to  be  received  In  evidence.  Appellant  testi- 
fied the  surveyor  showed  him  the  stakes 
placed  by  said  s^irveyor  at  the  comers  of 
said  lot  20,  and  that  the  stakes  so  located  by 
the  surveyor  at  the  southwest  comer  of  lot 
20  and  at  the  southeast  corner  of  lot  20  were 
1  foot  and  6  Inches  south  of  appellee's  fence. 

We  think  the  court  erred  In  refusing  to 
submit  the  case  to  the  Jury.  The  evidence 
not  only  tended  to  support  the  contention  oi 
the  appellant  hut  1&  our  view,  In  the  al>- 
seoce  of  countervailing  testimony,  was  suffi- 
cient to  support  a  finding  In  bis  favor.  It  was 
the  dnty  and  province  of  the  Jury  to  investl* 
gate  the  facts  In  dispute  and  weigh  the  fhrce 
of  the  testimony.  Hie  ^£ect  of  the  motion 
to  withdraw  the  case  from  the  Jury  was  to 
admit  the  truth  of  the  testimony  iwodaced, 
-and  the  tmtb  of  all  conclualona  of  fact  wblch 
a  Jury  might  fairly  draw  from  Buch  testi- 
mony, and  to  ask  the  court  to  aj^ly  the  law 
to  this  admitted  state  of  case.  A  defendant 
cannot,  by  such  a  motion,  compd  the  plaintiff 
to  submit  a  controversy  as  to  the  facts  to  the 
court;  for  that  would  be  to  deprive  the  plain- 
tiff of  the  right  guarantied  by  the  constitu* 
ttoD  to  have  his  cause,  upon  Ita  facts,  tried  by 
a  Jury.  Accepting  the  testimony  of  the  sur- 
veyor and  of  appellant  as  being  tme,  and  giv- 
ing to  the  appellant  the  ben^t  of  all  intend- 
ments reasonably  to  be  drawn  therefrom,  we 
thhik  a  case  was  presented  which  should 
have  been  submitted  to  a  Jury. 

The  plat  offered  in  evidence  has  been  pre- 
served by  the  blU  of  exceptions.  It  purports 
to  be  a  diagram  of  a  survey  of  said  lot  20 
made  by  the  said  J.  Q.  Balrd,  and  Includes 
a  plat  of  said  Ooodspeed's  'Sul>divl8lon,  and 
of  one  or  more  adjoining  subdivisions,  show- 
ing the  streets,  alleys,  lots,  and  blocks,  with 
figures  indicating  the  widths  and  lengths  of 
lots  and  the  widths  of  streets  and  alleys. 
We  observe  hoted  upon  it  seven  pohits,  being 
lot  comers  In  block  2,  In  said  Goodspeed's 
subdivision,  as  the  points  where  the  stakes 
mentioned  by  the  surveyor  were  found,  and 
also-polids  In  other  parts  ot  the  subdlvtsioo 
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where  other  stakes  were  found.  One  of  snch 
points  was  directly  across  the  street  from  the 
northwest  corner  of  said  lot  20.  This  plat 
was  not  authenticated  as  Is  required  by  the 
statate  with  reference  to  a  plat  laying  out  a 
dty  or  town  or  making  additions  to  a  town 
or  city.  But  it  was  not  offered  for  the  pur- 
pose of  proTlng  the  laying  out  of  a  city  or 
town  or  of  any  addition  to  a  town  or  <Aty. 
The  parties  had  admitted  that  they  were,  re- 
spectlrely,  the  owners  of  the  lots  in  the  sub- 
dlTlsiou  named,  and  tiiat  the  only  dispute 
between  them  was  as  to  ttie  location  of  the 
boundary  line  between  the  lots.  This  obrl* 
ated  the  necessity  of  proof  upon  the  part  of 
the  plaintiff  that  the  subdlrlBlon  had  been 
made,  and  a  plat  thereof  duly  executed,  au- 
thenticated, and  recorded. 

Maps,  plats,  and  dlagnms  explanatory  of 
locations  may  be  introduced  in  evidence  in 
connection  with  tho  testimony  of  a  witness 
and  as  explanatory  thereof.  Such  documents 
oftim  conduce  to  clear  and  colnprehenslTe 
views  of  testimony  relative,  to  places,  points, 
and  localities,  and  the  respective  posldons 
thereof,  and  either  party  may  produce  In  evi- 
dence maps,  plats,  or  diagrams  for  that  pnr^ 
pose.  It  is  the  duty  of  the  court  to  require, 
as  preliminary  to  the  admission  of  such  docu- 
ments In  proof,  that  evidence  be  produced 
tending  to  diow  them  to  be  ctwrect,  and  the 
court  may  also  see  the  plat  or  map  does  not 
contain  any  written  statements  which  may 
be  taken  by  the  jury  as  proof  as  to  disputed 
facts.  Such  drawings  are  not  produced  as 
evidence  within  themselves,  but  for  the  pur- 
pose of  enabling  the  Jury  to  understand  and 
apply  the  testimony  in  the  case.  The  sur- 
veyor had  testified  fully  as  to  the  manner  In 
which  he  made  the  survey,  and  that  while 
doing  so  he  found  certain  old  stakes,  and 
stated  to  the  Jury  where  some  of  such  stakes 
were  found.  It  was  therefore  competent  for 
the  appellant  to  offer  to  produce  before  the 
Jury,  In  connection  with  the  testimony  of  the 
surveyor,  and  for  the  purpose  of  enabling  him 
to  point  out  such  places  to  the  Jury,  a  map  or 
plan  of  such  subdivision,  and  of  the  adjoining 
subdivisions,  so  marked  as  to-  Indicate  the 
places  where  the  stakes  In  question  were 
found;  and  evidence  tending  to  show  tliat 
such  map  or  plat  was  a  correct  representa- 
tion of  the  subdivision,  and  correctly  Indi- 
cated the  points  where  such  stakes  were 
found,  was  proper  for  the  consideration  of 
the  Jury,  together  with  such  map  or  plat  It 
was  no  objection  to  the  admission  of  the  map 
or  plat  offered  In  eTldence,  as  explanatory 
of  the  testimony,  that  It  was  not  made  at 
the  time  of  the  surrey,  or  by  the  county  sur- 
veyor, or  that  it  was  not  authenticated  as 
required  by  the  statute. 

Cases  cited  by  counsel  for  appellee  Justify- 
ing the  exclusion  of  plats  offered  for  the  pur- 
pose of  establishing  the  laying  out  of  a  city 
or  town,  or  an  addition  thereto,  and  the  dedi- 
cation of  the  streets,  alleys,  and  public  ground 
therein  by  the  proprietor,  have  no  application 


to  the  question  here  presented.  The  diagnuir 
or  plat  offered  In  evidoice  contained  written 
statements  not  proper  to  go  to  the  Jury,  but 
appellant's  proposition  to  expunge  the  same, 
and  produce  In  evidence  the  diagram  alone, 
the  writing  or  printing  expunged,  obviated 
that  difficult.  We  think  tbe  map  or  diagram 
proposed  to  be  produced,  the  aald  written  or 
printed  matter  having  been  removed,  com- 
petent to  be  rectived  hi  evidence  for  the  hi- 
spection  of  the  Jury,  in  connection  with,  and 
as  explanatory  of,  the  testimony  of  the  sar- 
veyor,  and  to  enable  the  Jury  to  understand 
more  deaily  his  testimony  and  give  It  proper 
application.  The  Judgmoit  la  reversed,  and 
the  cause  remanded.  Beversed  and  re- 
manded. 


cm  lu.  tm 
HBWES  et  al  V.  VILLAOB  OF  CRBTB. 
(Supreme  Court  of  Cllnols.    Oct  24,  189&) 

UUNIGIPAI,  Ck>aPOBATIOHft— AUKDOXHBNT  OV 

Stkbst. 

A  village  was  platted  in  1848,  bat  not  incor- 
porated as  such  until  1880,  at  which  time  the 
plat  was  accepted.  From  the  time  the  village  was 
platted,  defendants  and  their  grantors  were  in 
posBCBsion  of  a  strip  of  land  helonging  to  a  street 
as  platted,  as  part  of  their  lands,  which  abutted 
thereto,  and  fenced  the  same  in  1858,  which 
fence  was  regularly  repaired  and  maintained. 
In  1863  a  sidewalk  was  built  along  the  outside 
of  the  fence,  end  a  part  of  the  way  a  new  walk 
was  built  in  1891,  oy  order  of  the  village  an- 
thoritiee,  and  trees  and  sfarubbery  were  planted 
■on  the  strip.  In  1873  the  highway  oommission- 
ers  granted  a  petition  laying  ont  a  new  road, 
50  feet  wide,  with  its  line  coincident  with  de- 
fendant's fence,  which  order  was  afterwards  de- 
clared v(dd  so  for  as  it  antiiorlsed  the  opening 
of  the  toad  through  land  aarOi  of  the  street  in 
question  without  providing  compensation  for  the 
owner.  In  1894  the  village  claimed  the  strip 
as  part  of  the  street,  and  cmnmeQced  proceed- 
ings for  tbe  possession  thereof,  ffeld,  that  all 
public  rights  to  the  strip  as  being  part  of  the 
street  had  been  abandoned,  and  the  village  lost 
all  right  timeto. 

Error  to  WIU  county  court;  Charles  Blanch- 
ard,  Judge. 

A  submission  of  controversy  between  the 
village  of  Crete  and  Fidelia  L.  Hewes  and  an- 
other to  determine  tbe  ownership  of  a  atrip 
of  land  fenced  frtMU  a  street.  There  was  a 
decree  for  the  village,  and  the  oth»  parties 
bring  error.  Beversed. 

Hill,  Haveu  &  Hill,  for  plaintiffs  In  «Tor. 
C  W.  Brown,  for  defendant  In  error. 

GARTER,  J.  This  was  an  agreed  case,  sub- 
mitting certain  questions  of  law  and  fact  to 
the  court  without  a  Jury,  reserving  all  rights 
of  appeal  and  writ  of  error.  The  court  found 
in  favor  of  the  defendant  In  error,  and  enter- 
ed a  decree  accordingly.  An  appeal  was  tak- 
en to  the  appellate  court  by  plaintiffs  in  er- 
ror, and  the  defendant  in  error  moved  to  dis- 
miss the  a{^al,  which  motion  was  overruled, 
and  the  cause  was  submitted,  and  the  decree 
of  the  circuit  court  reversed,  with  directions 
to  find  for  plaintiffs  in  error.  Hewes  v.  Vil- 
lage of  Crete,  68  HI.  App.  305.  A  writ  of  er- 
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rot  was  then  sned  out  to  tble  court  by  the 
Tillage  of  Crete,  and  this  court  reversed  the 
Judgment  of  the  appellate  court,  and  remand- 
ed the  cause,  with  directions  to  dismiss  the 
appeal,  on  the  ground  that  snch  court  waa 
without  Jurisdiction,  as  the  decision  of  the 
case  necessarily  involved  a  freehold.  Village 
of  Crete  v.  Hewes,  168  111.  330,  48  N.  E.  36. 
Thereupon  plalntlfTs  In  error  sued  out  this 
writ  of  error  to  the  trial  court,  and  the  case 
!s  now  before  us  for  determliiatloa  upon  the 
merits.' 

The  matters  submitted  to  the  circuit  court 
were  as  follows;  First,  whether  or  not  the 
fences  on  or  near  the  west  line  of  Benton 
street,  in  the  viUage  of  Crete,  extending  from 
the  north  line  of  North  street  south  along  the 
front  or  near  the  front  of  the  properties  then 
owned  by  the  plaintUIs  In  error,  are  upon  the 
true  west  line  of  Benton  street  in  front  of 
their  properties;  second,  If  said  fences  are 
not  upon  the  true  west  line  of  Benton  street 
In  front  of  said  properties,  then  how  far  to 
the  east  or  west  of  where  they  then  stood 
said  true  west  line  was  or  should  be;  third, 
if  said  fences  should  be  found  not  to  be  upon 
the  true  west  line  of  Benton  street  In  front 
of  said  properties,  then  whether  or  not,  as 
against  the  village  of  Crete,  the  owners  of  the 
said  properties  were  or  were  not  entitled  to 
have  and  maintain  said  fences  as  they  then 
stood.  The  court  found  that  the  fences  In 
question  were  not  upon  the  true  west  line  of 
Benton  street;  that  the  true  width  of  Benton 
street  was  66  feet;  that  the  said  fences  were 
12.2  feet  east  of  the  west  line  of  said  street 
at  the  north  line  of  said  properties,  and  10.7 
feet  east  at  the  south  line,  encroaching  by 
that  much  on  said  street;  that,  as  against 
the  village  of  Crete,  the  owners  did  not  haVe 
the  right  to  have  said  fences  maintained 
where  they  stood  within  the  limits  of  the 
street,  but  that  they  constituted  an  unlawful 
obstruction,  and  ordered  them  removed.  On 
the  5th  day  of  October,  1848,  one  Wlllard 
Wood  caused  a  plat  and  survey  of  the  town 
of  Crete  to  be  made,  and  said  plat  was  duly 
aclcnowledged  and  recorded.  One  of  the 
streets  bore  the  name  of  "Benton."  The  town 
of  Crete  was  never  incorporated.  The  vll- 
l^e  of  Crete,  the  defendant  in  error,  was  in- 
corporated in  1880,  and  Induded  the  territory 
platted  as  the  town  of  Crete,  and  its  plat 
adopted  the  streets,  alleys,  lots,  and  blocks  of 
that  town,  and  also  the  names  given  to  such 
streets.  The  plaintiffs  in  error  claimed  and 
Introduced  testimony  tending  to  show  that 
they  or  their  grantors  were  the  owners  of  the 
property  In  question,  abutting  on  the  west 
side  of  Benton  street,  long  before  the  Incor- 
poration of  the  village,  and  more  than  30 
years  before  the  institution  of  this  proceed- 
ing, and  that  the  fences  in  question  had  been 
maintained  where  they  now  stand  for  the 
same  period  of  time,  and  that  the  strip  of' 
ground  within  the  fences,  and  claimed  to  be 
a  i>art  of  Benton  street,  had  been  in  the  act- 
ual, open,  and  adverse  possession  of  them- 


selves or  their  grantors  for  the  same  period 
of  time.  They  further  claimed  that  the  dedi- 
cation of  the  street  or  highway  was  never  ac- 
cepted In  any  way  by  the  public  authorities. 
They  also  offered  in  evidence  a  petition,  dat- 
ed May  6,  1873,  claiming  to  be  signed  by  75 
legal  voters,  asking  the  highway  commission- 
ers of  the  town  of  Crete  to  lay  out  a  certain 
road,  and  cause  it  to  be  opened  according  to 
law,  described  as  "commencing  at  the  Joliet 
and  Crown  Point  road,  at  a  point  between 
block  4  and  lot  owned  by  George  Smith,  la 
the  village  of  Crete;  running  thence,  along 
Benton  street,  to  the  north  end  thereof; 
thence  north,  to  a  point  east  of  the  road  and 
street  between  F.  Sdgerly  and  depot  build- 
ing; thence  west,  to  railroad  track  at  said 
Bclgerly,— and,  should  said  c(»nmls8loners 
deem  It  advisable  and  proper,  to  vacate  so 
much  of  Benton  street  on  the  west  side  as  is 
now  inclosed,  and  to  lay  new  road  not  to  ex- 
ceed fifty  feet,  that  being  about  the  width 
now  used  as  a  road.  It  is  understood  that  D. 
B.  Hewes,  owner  of  the  land  through  which 
said  road  passes,  makes  no  claim  for  dam- 
ages," etc.  The  Joliet  and  Crown  Point  road 
was  the  street  running  east  and  west  on  the 
south  of  block  4,  and  the  property  of  plaintiffs 
in  error  Is  the  east  half  of  that  block,  except 
the  south  67  feet,  and  fronts  on  Benton  street 
The  commissioners  made  a  preliminary  order 
determining  to  grant  the  prayer  of  the  ]?e- 
tltlon,  and  on  September  6,  1873.  entered  a 
final  ordOT  laying  out  said  road  as  a  public 
highway  50  feet  wide,  which  order  describes 
the  starting  point  as  being  "at  a  point  0.40 
links  west  of  the  east  side  of  Benton  street 
as  now  traveled  and  fenced,  on  norib  side  of 
Joliet  and  Crown'  Point  road,"  and  contains 
the  fallowing  statement:  "Passing  on  and 
over  Benton  street,  and  of  the  land  of  D.  B. 
Hewes."  The  fences  which  were  alleged  to 
be  an  obstruction  in  Benton  street  were  first, 
erected  In  1858  by  the  then  owner  of  the 
Iffoperty,  and  since  then  have  been  repaired 
from  time  to  time,  and  maintained  on  the 
same  line  by  him  and  his  successors  in  in- 
terest A  sidewalk  was  built  along  and  out- 
side of  this  fence  In  1863,  and  a  part  of  the 
way,  on  the  same  line,  a  new  walk  was  built 
by  the  property  owner,  by  order  of  the  vil- 
lage authorities.  In  1891.  Trees  and  shrub- 
bery had  been  planted  on  the  strip  In  contro- 
versy, and  the  former,  with  other  native 
trees,  had  grown  to  large  size,  and  the  open- 
ing of  the  street  as  decreed  below  would  bring 
the  Une  very  near,  if  not  quite  up  to,  the  house 
of  plaintiff  in  error  Doescher. 

It  Is  the  settled  doctrine  In  this  state  that, 
notwithstanding  the  making,  acknowledging, 
and  recording  of  a  [dat  showing  the  streets 
thereon  intended  to  be  dedicated,  as  required 
by  the  statute,  the  fee  of  the  streets  does  not 
vest  in  the  municipality  until  the  acceptance 
thereof.  Hamilton  v.  Railroad  Co.,  124  lU. 
235,  16  N.  B.  854;  Jordan  v.  City  of  Chenoa, 
166  Bl.  630,  47  N.  B.  191.  There  was  never 
any  acceptance  of  this  plat»  nor  the  street  In 
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qaestion,  by  the  pnUlc  authorities,  nntU  the 
Incorporation  of  the  village,  In  1680.  unless 
the  action  of  the  commlSBlonera  ot  highways 
npon  the  petition,  In  1873,  can  be  treated  as 
an  acceptance.  From  the  time  of  the  record- 
ing of  the  idat,  In  1849,  until  the  making  of 
the  preliminary  order  by  the  commissioners 
of  highways  granting  the  prayer  of  the  pe- 
tition, In  1873,— a  period  of  24  years,— there 
was  no  action  whatever  by  the  public  authori- 
ties Indicating  that  the  said  proffered  dedica- 
tion had  been  ot  would  be  accepted.  The 
property  owners  retained  possession  of  the 
strip,  and  treated  It  as  a  part  of  their  prop- 
erty. The  final  order  of  tbe  commlsslonerB 
laying  out  the  new  road  In  Benton  street  SO 
feet  wide,  with  Its  western  line  coincident 
with  the  fences  In  question,  cannot  be  con- 
strued as  an  acceptance  of  the  dedication  of 
so  much  of  Benton  street  as  was  Inclosed  by 
these  fences,  but,  on  the  contrary,  Implied 
a  refusal  to  accept  such  dedication.  As  this 
final  order  was  silent  on  the  question  of  tbt 
eating  the  street  so  far  as  It  Indnded  the 
strip  inside  of  the  foices.  It  coold  not.  under 
the  statute,  have  that  effect;  but  we  are  of 
the  opinion  that  the  action  taken  by  the  com- 
missioners, in  view  of  the  fact  that  there  bad 
never  been  any  acceptance  of  the  dedication 
of  the  street  or  highway,  and  that  the  strip 
In  controvOTsy  had  remained  In  the  posses- 
sion and  exclusive  control  of  the  property 
owners,  and  was  claimed  by  them  as  their 
property,  Indicates  an  acqnlescence  in  such 
claim  on  the  part  of  the  only  public  authori- 
ties then  In  existence  having  any  power  over 
public  streets  or  highways,  and  a  refusal  to 
accept  the  dedication  so  far  as  it  had  Includ- 
ed the  strip  In  controversy.  This  action  of 
the  commissioners  we  regard  as  strong  evi- 
dence, in  connection  with  other  circumstan- 
ces, of  an  abandonment  of  so  much  of  said 
alleged  street  as  Included  this  strip  lying  In- 
side of  the  fences.  This  view  Is  not  affected 
by  the  fact  that,  after  this  final  action  taken 
by  the  commissioners,  the  order  was,  in  a 
proper  judicial  proceeding,  declared  void  so 
far  as  it  authorized  the  opening  of  the  road 
which  It  laid  out  through  land  north  of  the 
property  In  question,  on  the  ground  that  It 
made  no  provision  for  compensation  for  land 
taken.  There  was  no  village  of  Crete  till 
seven  years  later,  and  even  after  Its  organiza- 
tion It  made  no  claim  to  this  strip  as  a  part 
of  the  street  until  the  year  1804,  but,  on  the 
contrary,  had  ordered  the  r^ialr  and  building 
of  sidewalks  with  reference  to  the  street  as 
it  had  for  so  many  years  been  open,  which 
order  or  orders  had  been  complied  with  by 
the  property  owners.  We  are  of  the  opinion 
that  all  public  rights  In  or  to  the  strip  in  con- 
troversy as  a  part  of  Benton  street  had  been 
abandoned  long  before  the  beginning  of  this 
snit,  and  that  the  property  owners  had  acted 
upon  such  abandonment,  and  that,  by  aban- 
donment, the  public  and  the  village  of  Crete 
have  lost  all  tight  to  said  strip.  Village  of 
Vennont  v.  MlUer,  161  III.  210,  43  N.  E.  875. 


Other  questions  hare  been  raised  and  dla- 
cnssed,  but,  In  view  of  what  has  been  said 
above,  their  decision  la  unnecessary.  The 
judgment  is  reversed,  and  the  cause  remand- 
ed to  the  drcQlt  coort  for  farther  proceedings 
not  Inconsistent  with  the  views  we  hav«  ex- 
I^essed.  Berened  and  remanded. 


(17G  111.  72) 

KINQ  et  aL  T.  BADEKE  et  aL 
(Supreme  Ooort  of  UUnois.  Oct  24.  1898.) 
CoNTK&OTS— ExTiaaTT— Time— Waivsr— Fo» 

FBITURK. 

1.  A  contract  was  conditioned  that  If  the 
first  parties  failed  to  secure  a  maonfactntfnK 
plant  it  was  to  be  void,  and  all  moueyB  paid 
thereunder  by  the  second  parties  (which  were 
to  be  paid  on  certain  dates)  were  to  be  re- 
funded to  them,  the  "location  to  be  secured 
within  00  days,  time  to  be  of  the  essence  th»e* 
of."  Btld,  tnat  time  was  not  of  the  essence 
of  the  payments,  but  of  the  location. 

2.  A  contract  was  conditioned  that,  if  the 
first  parties  failed  to  secure  a  manufacturing 
plant,  all  moneys  p^d  thereunder  by  the  aee- 
oad  parties  (which  were  to  be  paid  on  certain 
dates)  were  to  be  refunded  to  them.  None  of 
the  payments  were  made  within  the  time  lim- 
ited, and  some  were  never  made.  Btid,  that 
the  first  parties,  having  accepted  the  naymenta 
after  the  time  therefor,  cannot  aay  that  time 
was  of  the  essence  of  the  contract  of  payment, 
and  insist  on  a  forfeltnre  of  the  payments 
made. 

3.  An  agreemmt  was  that  the  first  parties 
were  to  apply  the  proceeds  of  lots  to  be  sold 
to  the  repayment  of  a  sum  to  be  advanced  by 
the  second  parties  for  the  purpose  of  securing 
a  manufacturing  plant.  Hdd,  that  the  relation 
of  debtor  and  creditor  resulted  as  to  such  sums 
actually  advanced,  for  which  there  could  be 
recovery,  and  this  though  the  entire  sum  was 
not  advanced,  where  the  nonsuceess  of  the 
enterprise  was  not  caused  bgr  the  tailnre  to  ad- 
vance the  whole  sum. 

Appeal  appellate  court;  Second  dla* 
trict 

Bill  by  M.  O.  King  ftnd  otliers  against  F. 
D,  Badeke  and  others.  A  deoee  tor  defend- 
ants was  affirmed  by  the  appellate  court  (74 
lU.  App.  36^,  and  complainants  appeal.  Af- 
firmed. 

Paddock  &  C!ooper  and  Granger  &  David- 
son, for  appellants.  H.  K.  Wheeler,  for  ap- 
pellees. 

PHILLIPS,  J.  (after  stating  the  facts).  The 
appellants  are'  co-partners  under  the  name 
and  style  of  "North  Kankakee  Improvement 
Association,"  a  firm  organized  for  the  pur^ 
pose  of  buying  and  platting  land  and  selling 
town  lots.  They  acquired  several  hundred 
acres  of  land,  which  they  divided  into  blocks 
and  lots,  some  of  which  were  sold,  and  a 
large  number  remained  unsold.  The  assoclap 
tion  was  formed  in  UU2,  and  In  1805  the 
partnership  entered  into  a  contract  with  the 
David  Bradley  Manufacturing  Company,  by 
which  It  agreed  to  donate  the  sum  of  $100.- 
000  to  said  manufacturing  company  If  It 
would  locate  Its  plant  on  a  part  of  the  land 
of  said  association.  Of  this  snm  $50,000  was 
to  be  paid  by  the  citizens  ot  Kankakee,,  who 
expected  to  dolve  a  ben^t  from  the  ioca< 
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tlon  of  tbe  maDUfacturiDg  plant  within  the 
limits  of  the  city.  A  nnmher  of  citizens  en- 
tered Into  an  agreement  by  which  they  were 
to  adTance  to  the  Darld  Bradley  Manufac- 
turing Company  f 50,000.  Thii  agreement  on 
the  part  of  the  citizens  was  made  with  the 
Xortb  Kankakee  ImproTement  Association,  at 
the  request  of  the  latter,  who,  In  considers* 
tion  of  the  agreement  of  the  citizens  to  sub- 
scribe and  pay  the  said  snm  of  150,000,  con- 
tracted with  the  citizens,  jointly  and  seTeral- 
ly,  by  an  agreement  under  seal,  as  follows: 
"That  the  parties  of  the  first  part,  In  the 
name  of  the  said  North  Kankakee  Impro-re- 
ment  Association,  and  also  indlTldually,  cove- 
nant and  agree  that,  If  the  parties  of  the  sec* 
ond  part  shall  first  make  the  payment  and 
perform  the  covenants  .hereinafter  mentioned 
on  their  respectlTe  parts  to  be  made  and  per- 
formed, the  said  parties  of  the  first  part  will 
perform  the  covenants  on  their  part  herein 
agreed  by  them  to  be  done  and  performed. 
The  parties  of  the  second  part  agree  to  and 
with  the  parties  of  the  first  part  that  they 
win  pay  to  J.  Herman  Hardebeck,  trustee 
of  the  North  Kankakee  Improvement  Asso- 
ciation, for  the  use  of  the  said  association, 
$50,000,  to  be  paid  as  follows:  One-fourth, 
March  6,  1895;  one-fourth.  May  1,  1895;  one* 
fourth,  June  1,  1895;  one-fourth,  July  1, 
1896:  providing,  no  person  signing  as  second 
party  shall  pay  other  than  as  follows:  The 
parties  of  the  second  part  hereunto  subscrib- 
ing their  names  do  not  In  thiis  agreement 
promise  JolnOy,  but  severally,  and  each  of 
the  parties  of  the  second  part  promises  here- 
by to  pay  only  that  amount  which  is  the 
quotient  of  the  sum  of  ¥50,000  divided  by 
the  number  of  names  signed  hereunto  as  par- 
ties of  the  second  part:  provided,  however, 
this  agreement  wlU  be  of  no  binding  force 
whatever  on  the  parties  of  the  second  part 
unless  fifty  names  of  responsible  parties  shall 
be  hereunto  subscribed  as  parties  of  the  sec- 
ond part:  and  provided,  further,  that  this 
contract  Is  signed  upon  the  express  agree- 
ment that  the  parties  of  the  first  part  shall 
secure  the  location  of  the  David  Bradley 
Manufacturing  Works  at  North  E:ankakee, 
and,  If  said  plant  and  works  be  not  secured 
and  located,  then  this  obligation  shall  be 
void,  and  all  moneys  paid  herennder  shall 
be  refunded  by  parties  of  the  first  part  to 
parties  of  the  second  part,  said  location  to 
be  secured  within  the  next  sixty  days,  time 
to  be  of  the  essence  hereof.  The  parties  of 
the  first  part  Jointiy  and  severally  agree  that 
all  sales  of  lots  hereinafter  made  by  the 
North  Kankakee  Improvement  Association, 
or  any  of  Its  agents,  the  amount  which  shall 
be  received  In  cash  therefor,  or  which  shall 
be  received  from  time  to  time  on  the  deferred 
payments,  shall  be  applied  to  the  reitayment 
of  the  said  sum  of  ¥50,000,  and  interest  from 
the  time  of  Its  payment,  or  uny  portion  there- 
of, until  the  same  Is  fully  repaid  to  the  par- 
lies of  the  second  part.  And  the  parties  of 
the  first  part  covenant  and  agree  that  the 


North  Kankakee  Improvement  Association 
shall  repay  to  the  parties  of  t^e  second  part 
said  Bwa  of  $50,000,  and  shall  apply  to  the 
payment  of  said  sum  of  $50,000  all  the  mon- 
eys arising  from  the  sale  of  lots  In  North 
Kankakee  from  the  present  date  until  such 
time  as  the  said  sum  of  $50,000  is  fuUy  paid, 
with  the  Interest  thereon,  as  aforesaid.  It 
Is  further  covenanted  and  agreed  by  the  par- 
ties hereto  that  the  persons  who  shall  sign 
this  agreement  as  parties  of  the  second  part 
shall  designate  a  committee  of  not  less  than 
one  or  more  than  three,  which  committee 
shall  be  designated  In  writing,  whose  duty  it 
shall  be  to  receive  and  apply  the  payments 
from  time  to  time  made  the  party  of  the 
first  part  to  the  parties  of  tiie  second  part, 
and  to  settle  and  adjust  all  accounts  with 
said  NorUi  Kankakee  Improvement  AsBodsp 
tion." 

This  contract  was  entered  Into  by  the  as- 
sociation with  tiie  expectation  tbat  the  loca- 
tion of  the  plant  of  the  manofacturlng  com- 
pany would  facilitate  the  sale  of  the  lots  of 
the  association,  and  with  this  object  in  view 
it  undertook  to  repay  the  persons  who  ad- 
vanced to  the  aasodatlon  the  money  which 
they  contracted  to  pay.  The  50  subscribers 
to  this  agreement  who  advanced  the  $50,000, 
which  was  to  be  paid  $1,000  by  each,  stipu- 
lated their  payments  should  be  made,  one- 
fourth  on  March  S,  1805,  one-fourth  on  May 
1,  1895,  one-fourth  on  June  1,  1895,  and  one- 
fourth  OB  July  1,  1896.  Those  parties  who 
signed  the  agreement  May  1, 1895,  paid  $500, 
and  the  association  advanced  to  the  Brad- 
ley Manufacturing  Company  $25,000,  the 
residue  which  was  to  have  been  paid  by  the 
citizens  who  each  subscribed  $1,000.  The 
appellants  filed  this  bill  In  equity  to  settle 
and  dissolve  this  partnership,  and  In  the 
bill  It  is  averred  that  the  appellees  each  paid 
$500  of  their  subscription  and  defaulted  as 
to  the  residue.  The  bill  alleges  the  Indebt- 
edness of  the  corporation  is  about  $80,000, 
a  large  part  of  which  resulted  from  the 
donation  made  by  the  association  to  the  man- 
ufacturing company;  tbat  owing  to  the  de- 
preciation in  value  of  the  real  estate,  com- 
bined with  the  amount  donated,  the  Insol- 
vency of  the  association  resulted;  and  It 
asked  to  have  the  partnership  affairs  wound 
up  and  the  partnership  dissolved.  The  bill 
seta  forth  that  app^lees  each  paid  $500  of 
their  subscription,  but,  owing  to  their  de- 
fault In  paying  the  rwldue,  the  association 
had  to  advance  the  sum;  and  the  theory  of 
the  bill  is  that  by  reason  of  their  defaidt 
In  paying  the  sum  of  $1,000  each,  all  rights 
or  Interests  acquired  by  virtue  of  the  con- 
tract, the  clauses  of  which  are  above  set 
fortii,  are  barred,  and  no  right  of  action  ex- 
ists against  the  association,  or  the  Individual 
members  thereof,  for  any  snm  paid  on  tiie 
subscription,  and  alleges  that  the  appellees 
threaten  to  bring  a  suit  at  law  to  recover 
the  amount  paid  by  them,  and  prays  a  can- 
cellation of  the  contract  and  a  decree  bar- 
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rlDff  che  rti^t  <rf  TeeoY&y*  Appellees  an- 
swered and  filed  a  cross  bill,  lereral^  claim- 
ing tbe  ristat  to  recover  me  money  bo  paid 
by  them  under  the  agreement  lasnes  liaT- 
Ing  been  formed  on  the  original  and  cross 
bills,  tbe  cause  was  r^erred  to  a  master, 
who  made  bis  report.  On  bearing,  a  decree 
was  entered  In  accordance  wltb  tbe  pnyer 
of  tbe  cross  bill,  and  tbe  lands  were  order^ 
ed  to  be  sold,  and  from  tbe  proceeds  tbweof 
appellees  were  to  be  paid,  aererally,  tbe  re- 
apectlTe  amounts  advanced  by  them  to  ap- 
pellants under  the  agreement  A  personal 
decree  agabist  appellants  was  also  entered. 
From  that  decree  an  appeal  was  prosecuted 
to  the  M>P^late  court  for  fbe  Second  dis- 
trict where  It  waa  affirmed,  and  this  appeal 
Is  prosecuted. 

The  question  presetted  on  this  appeal 
must  be  determined  from  the  construction 
to  be  given  to  the  agreement  of  tbe  parties 
under  the  contract  above  quoted.  By  the 
contract  <tf  subscription  the  date  of  payment 
was  fixed,  but  time  was  not  made  the  es- 
sence of  the  contract  The  contract  of  sub- 
scription was  signed  upon  the  express  agcee- 
ment  tiut  the  Improvement  association  waa 
to  secure  tbe  location  of  the  manufacturing 
worfea  ftt  North  Kankakee,  and.  If  the  plant 
and  the  works  were  not  secured  and  located, 
then  the  contract  oi  subscription  was  to  be 
void,  and  the  moneys  paid  refunded  by  the 
association  to  the  subscribers.  Immediately 
following  that  proTlsion  the  contract  pro- 
vided: "Said  location  to  be  secured  within 
the  next  sixty  days,  time  to  be  of  the  es- 
sence hereof."  The  clause  with  reference 
to  time  b^ng  the  essence  of  the  contract 
oiily  refers  to  the  time  within  which  the  as- 
sociation must  secure  the  location  at  the 
plant  and  In  no  way  refers  to  the  time  ot 
the  payment  of  the  subscriptions.  It  ai>- 
pears  from  the  evidence  that  the  parties 
treated  tbe  payments  as  not  being  made 
within  the  time  limited.  All  payments  were 
made  and  received  after  the  whole  amount 
bad  become  due  und«  the  contract  The 
parties  having  mode  the  itayments  and  re- 
ceived tbe  same  after  they  bad  become  due, 
appellants  cannot  be  heard  to  say  that  time 
was  the  essence  of  the  contract  Even  If 
It  Is  so  stipulated,  the  parties  by  a  mutual 
course  of  conduct  may  treat  such  clause  as 
waived,  and,  where  they  have  done  so,  one 
of  the  parties  cannot  suddenly  Insist  upon 
a  forfeiture,  but  must.  In  order  to  avail  him- 
self of  such  a  dauae,  give  reasonable,  defi- 
nite, and  q«ciflc  notice  of  such  intention. 
Foif elture  Is  a  harsh  remedy,  not  favored  In 
equity,  and  must  yteld  to  the  principle  of 
compensation  where  fair  dealing  and  good 
conscience  seem  to  so  demand.  Watson  v. 
White,  152  IlL  8&I.  88  N.  E.  902.  Unless  a 
drar  'intention  to  forfeit  tbe  property  right 
or  interest  Is  shown  and  expressed,  It  will 
not  be  ingrafted  on  a  contract  by  a  court  of 
equity.  Association  v.  Tucker.  157  IIL  Id^ 
42  K.  E.  898^  and  44  M.  E.  286. 


Appellees  were  In  no  wi^  reqpon^le  for 
the  depredation  of  the  real  estate  or  the  want 
of  Buccess  of  the  enterprise.  Tbeh:  failure  to 
pay  125,000  did  not  create  a  liability  for  «80,- 
000,  which  Is  alleged  to  be  the  amount  owId^ 
by  the  aasodation.  The  agreement  provides: 
"The  parties  of  the  flnt  part  Jointly  and  sev- 
eraUy  agree  that  all  sales  ut  lots  hereafter 
made  by  the  North  Kankakee  Improvemeut 
Association,  or  any  of  Its  agents,  the  amount 
which  shall  be  received  In  cash  thmfor,  nt 
which  shall  be  received  from  time  to  time  on 
the  defwred  payments,  shall  be  applied  to  tbe 
repayment  of  the  said  sum  of  850,000,  and 
Interest  tnm  the  time  of  Its  payment'  or  any 
portion  thereof,  until  the  same  la  fully  r^iald 
to  the  parties  of  the  secmid  part"  Tbla 
dause  creates  a  liability  oa  the  part  of  the 
association  to  the  subscribers,  and  by  the 
contract  enta%d  Into  between  the  latter  and 
tiie  association  the  relation  of  debtor  and 
creditor  was  created,  under  which  araieUants 
were  to  pay  appellees,  respectively,  the  sums 
advanced  by  th^  Appellees  were  not  Insur- 
ers of  the  success  of  tiie  business  entnprlse 
entered  Into  by  appellants.  At  the  request  of 
the  latter,  the  former  agreed  to  advance  fSO,- 
000,  which  was  to  be  repaid,  with  Intoest 
Tbey  did  advance  825,000  of  this  sum. 

The  dause  In  the  agreement,  "that  the  par- 
ties of  tbe  first  part  In  the  name  of  the  said 
North  Kankakee  Improvement  Assodatkmr 
and  also  Individually,  ,covaiant  and  agree 
that,  If  the  -parties  of  the  second  part  shall 
first  make  the  payment  and  perform  the  cov- 
enants hereinafter  mentioned  on  their  reqtec- 
tive  parts  to  be  made  and  performed,  the  said 
parties  of  the  first  part  will  perform  the  cove- 
enants  on  tbdr  part  herein  agreed  by  them  to 
be  done  and  poformed,"  Is  a  condition  pre- 
cedent which  m}iB%  be  compiled  with  by  the 
snbscrlbOTS  before  the  association  la  bound 
to  do  anything.  The  poformance  of  a  condi- 
tion precedent  must  be  averred  and  proven 
before  a  liability  exists  on  the  part  of  a  de- 
fokdant  or  there  must  be  something  to  dis- 
charge him  or  prevent  a  compliance,— some- 
thbig  that  would  relieve  a  party  undertaking 
to  do  an  act  from  Its  performance.  The  sub- 
scription and  payment  of  money  in  this  caae 
were,  under  this  contract  no  more  than  a 
loan  by  the  subscribers  to  tbe  assodaUon  for 
the  purpose  of  advancing  the  Interests  of  the 
association  1^  fadUtating  Its  sole  of  lots,  and 
In  part  to  be  advantageous  to  tbe  dty  of 
Kankakee  In  establishing  an  important  manu- 
facturing plant  at  that  point  Tbe  money 
paid  by  the  subscribers  was  not  a  "donation" 
In  any  sense  of  tbe  term,  but  by  the  oitire 
contract  a  loan  was  constituted,  wltb  Interest 
It  was  not  requisite,  under  tbe  terms  of  this 
contract  that  each  subscriber  should  pay  the 
full  sum  of  $1,000  before  the  relation  of  debt- 
or and  creditor  was  established  between  such 
subscriber  and  the  association.  The  relation 
was  established  on  the  payment  of  any  part 
of  the  sum  subscribed.  By  the  terms  of  the 
contract  appellees  did  not  agree  to  fotfdt  a 
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right  to  recover  against  appellantg  for  a  fail- 
ure to  pay  the  residue,  nor  does  such  right 
of  forfeitore  exist  upon  any  equitable  tbenry. 

The  bill  of  appellaDte  asking  to  bar  a  right 
of  recOTery  and  declare  a  forfeiture  could  not 
be  sustained,  and  It  was  not  error  to  enter  a 
decree  on  the  cross  blU  of  appellees.  The 
Judgment  of  the  appellate  court  for  the  Sec- 
ond district  affirming  the  decree  of  the  circuit 
court  of  Kankakee  county  !■  affirmed.  Judg- 
ment affirmed. 

(174  in.  SM) 

CHICAOa  p.  &  ST.  L.  B.  CO.  T.  WOOL- 
BIDOB. 

(Supreme  Court  of  Illiaois.   Oct  24,  18SS.) 
Death  bt  WrokopoIi  Act— Dahaobs— ETtnaNoa 

— 8DPFICIBNCT  Or  BtIDBNCE — WAITER. 

1.  Defendant,  luLTlng  neither  at  end  of  plain- 
titTe  eTidence  nor  its  own  moved  to  have  the 
jury  Instructed  to  find  for  It.  but  having,  in 
connection  with  a  series  of  Instructions,  offer- 
ed one  requiring  the  finding  of  a  verdict  for  it, 
waived  its  right  thereto. 

2.  Damages  recoverable  for  death  by  wrong- 
ful act  being  limited  (Rev.  St.  c.  70,  {  2)  to 
''the  pecuniary  iojnrles  resulting  from  such  to 
the  wife  and  next  of  kin,"  the  poverty,  hehn 
lessness,  or  dependence  of  a  son  cannot  be 
idiowD,  though  he  be  of  age. 

Appeal  tnm  ^i>^te  court.  Third,  district. 

Action  by  Charlotte  Woolrldge,  administra- 
trix of  John  A  Woolrldge,  deceased,  against 
the  Chicago,  Peoria  &  St  Louis  Ballroad 
Company.  Judgment  for  plaintiff  inifl  af- 
firmed by  the  appellate  court  (72  m.  App. 
561),  and  defendant  again  appeals.  Re- 
versed. 

Bluford  Wilson  and  FhlUp  Barton  Warren, 
for  appellant  S.  H.  Cummins,  Clinton  L. 
CoDkling,  and  Joseph  M.  Orout  tor  appellee. 

PHILLIPS,  J.  ThlB  action  was  brought 
by  Charlotte  Woolrldge,  as  administratrix, 
to  recover  damages,  under  the  statute,  for 
the  death  of  her  intestate,  John  A.  Wool- 
ridge,  occasioned,  as  alleged,  by  the  negli- 
gence of  the  defendant  In  the  operation  of 
Ite  train  of  cars.  A  summary  of  the  main 
facts  Is:  The  deceased  was  a  flagman  for 
the  Chicago  &  Alttm  Ballroad  Company. 
That  road  and  the  defendant  road  had  con- 
structed extra  tracks  from  their  main  lines 
to  the  state  fair  grounds  at  Springfield,  111.; 
both  entering  such  grounds  at  the  southeast 
comer.  The  tracks  were  parallel,  on  a 
curve,  for  a  short  distence  before  reaching 
such  grounds;  the  curve  of  the  defendant's 
track  being  continuous  from  the  point  at 
which  It  left  the  main  track  until  It  reached 
such  entrance.  The  tracks  of  both  roads,  a 
short  distence  from  the  fair  grounds,  cross- 
ed, paralled  with  each  other,  on  a  curve  from 
about  the  southeast  to  the  northwest  two 
public  highways,  at  their  rlgbt-angle  Inter- 
sections, called  "Sangamon  Avenue"  and 
"Peoria  Road,"  and  then  extended  nearly 
dve  north  into  such  grounds.  The  track  of 
the  defendant  was  east  of  the  Chicago  &  Al- 


ton track,  and  at  the  place  of  the  accident 
there  was  a  distance  of  9  feet  and  4  inches 
between  the  inside  rails  of  the  two  roads. 
The  business  of  the  deceased  was  to  flag 
the  Chicago  &  Alton  trains,  and  to  assist  in 
guarding  such  highway  crossings.  His  ste- 
tion  was  on  the  west  side  of  the  Chicago  & 
Alton  track,  which  was  west  of  the  defend- 
ant's track.  The  defendant  also  had  a  flag- 
man, whose  location  was  on  the  east  side  of 
ite  track.  A  train  on  the  Chicago  &  Alton 
track  was  at  the  time  of  the  accident  coming 
out  of  the  fair  grounds,  and  the  deceased 
was  warning  people  who  were  about  to  pass 
over  such  hl^ways,  and  while  doing  so,  for 
some  purpose  unexplained,  got  between  the 
two  tracks  where  they  were  9  feet  and  4 
Inches  apart  over  which  rails  of  eadi  track 
a  car  would  project  some  18  Inches,  thus 
leaving  6  feet  and  4  inches  between  the  cars 
of  trains  passing  each  other  at  that  point 
As  the  Chicago  &  Alton  train  approached 
deceased,  leaving  the- grounds,  he  stepped 
backward  on  the  track  of  the  defendant 
when  Ite  train,  backing  down,  with  train- 
men on  the  rear  end,  running  at  a  speed  of 
from  probably  8  to  12  miles  an  hour,  struck 
him,  and  thereby  caused  his  death.  The 
plaintiff  obtained  a  verdict  and  judgment 
which  were  affirmed  by  the  appellate  court 
The  deceased  left  surviving  bim  the  plain- 
tiff, bis  widow,  and  seven  children,  three  of 
wbom  lived  with  their  father,  and  four  bad 
tbeir  own  bomes.  All  of  the  children  were 
of  age.  Clarence  Woolrldge,  who  lived  with 
his  father,  was  so  crippled  by  rheumatism 
that  he  was  unable  to  work.  The  admission 
of  proof  of  this  fact  and  of  his  dependence 
on  bis  father  for  support,  over  the  objection 
of  the  defendant  is  one  of  the  errors  assign- 
ed, and  of  which  serious  complaint  la  made. 
Other  errors  assigned  relate  to  the  giving 
and  refusing  of  instructions,'  especially  No. 
29,  which,  In  a  series  of  46  offered  by  the 
defendant  required  the  jury  to  find  a  ver- 
dict for  the  defendant  There  was  no  mo- 
tion or  Instruction  off^ed  at  the  close  of  the 
plaintiff's  evidence,  or  renewed  at  the  con- 
tusion of  defendant's  evidence,  to  have  the 
jury  Instructed  to  find  defendant  not  guilty; 
but  as  Bteted,  instruction  No.  29  was  offered 
In  connection  with  a  series  which  submitted 
all  the  facte  to  the  determination  of  the  jury, 
whereby  the  defendant  waived  Ite  right  to 
ask  such  an  Instruction  as  No.  29,  and  there- 
fore no  error  was  committed  In  refusing  It. 
Pelrce  v.  Waltera,  164  HI.  660,  46  N.  K  1068; 
VaUette  V.  BUlnskl,  167  DL  664,  47  N.  E.  770; 
Street  Ry.  Co.  v.  Chrlstenson,  170  III  383,  48 
N.  K.  902.  Hence  the  sufficiency  of  the  evi- 
dence to  support  the  verdict  and  Judgment 
Is  not  raised  by  this  record  as  a  proposition 
of  law. 

The  most  serious  question  Is  that  relating 
to  the  admission  of  the  following  evidence  of 
Clarence  Woolrldge:  "Q.  If  you  have  any 
bodily  Infirmity,  tell  the  jury  what  It  is. 
(The  objection  by  defendant  to  this  question 
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was  sustained,  bat  the  court  remarked: 
'You  may  ask  him  U  be  was  dependent  on 
his  father  for  support')  Q.  Now,  caarence, 
if  you  were  dependent  upon  your  father  for 
support,  you  may  tell  the  jury.  (This  ques- 
tion was  objected  to,  overruled,  and  excep- 
tions taken.)  A.  Tea;  I  am  not  able  to  do  no 
hard  work,-Hio  work  of  any  kind.  Q.  If  you 
are  crippled,  tell  the  Jury  how.  A.  I  am 
crippled  here,— rheumatism  In  my  right  hip. 
(To  which  objection  was  made  by  defend* 
ant,  overruled  by  the  court,  and  exc^tiotts 
taken.)  Q.  Unable  to  work,  are  you,  and 
earn  a  llvli^?  A.  Tes,  sir."  That  sndi  evi- 
dence would  have  a  very  strong  tendency  to 
enlist  the  sympathy  of  the  Jury,  and  thereby 
tend  to  affect  not  only  tiie  amount  of  the 
verdict,  but  also  to  affect  the  Judgment  of 
the  Jurors  as  to  a  IlaUllty,  Is  very  clear.  This 
evidence  was  admitted  on  the  theory  that 
under  the  law  this  crippled  son  was  In  need 
of  help  on  account  of  his  helpless  condition, 
and  therefore  had  been  supported,  and  was 
legally  entitled  to  be  supported,  by  his  fa- 
ther, because  of  such  condition. 

It  la  said  in  support  of  tUs  position  that  In 
order  to  recover  more  than  nominal  damages 
the  proof  must  show  the  next  of  kin  w^e  sup- 
ported In  whole  or  in  part  by  fh«  deceased,  or 
that  the  deceased  was  bound  by  lav  to  sup- 
port them  because  they' were  In  a  state  of  de- 
pendence. As  to  Clarence  Woolrldge,  it  is 
further  said,  without  this  state  of  depen- 
dency his  father  would  not  have  been  bound 
by  law  to  support  blm,  as  he  was  over  21 
years  of  age,  and  therefore  this  evidence  Is 
said  to  be  material  to  enhance  1^  damages. 
This  view  of  the  law  Is  not  In  accord  with 
the  rule  laid  down  by  tbis  court  in  relation 
to  A  recovery  lineal  next  of  kin.  This 
action  is  based  oa  chapter  70  of  the  Revised 
Statutes.  Section  1  gives  an  action  for  a 
wrongful  act  causing  death,  while  section  2 
prescribes  In  whose  name  the  action  diaH  be 
brought,  and  for  whose  benefit,  and  limits 
the  damages  "to  the  pecuniary  Injuries  re- 
sulting ftom  such  death  to  the  wife  and  next 
of  kin  of  snch  deceased  person."  The  person- 
al representative  brings  the  action  as  trustee 
for  Oioee  who  have  such  pecuniary  interest  In 
the  continuance  of  the  life  of  the  deceased, 
and  not  In  right  of  the  estate  (City  of  Chi- 
cago V.  Major,  18  III.  S49;  Holton  v.  Daly, 
106  m.  131);  and,  as  provided  by  section  2, 
"the  amount  recovered  *  *  •  shall  be  for 
the  exclusive  benefit  of  the  widow  and  next 
of  kin  ot  snch  deceased  person,  and  Aall  be 
distributed  to  snch  widow  and  next  of  kin  In 
the  proportion  provided  by  law  In  relation  to 
the  distribution  of  personal  property  left  by 
persons  dyli^  Intestate."  This  act  has  been 
construed:  (1)  That  *^ext  of  fcln"  means 
those  standing  In  that  relation  In  a  technical 
sense.  Railroad  Co.  v.  Shannon,  43  lU.  338. 
(2)  That,  If  the  next  of  kin  are  collateral.  It 
Is  a  material  question  whether  they  were  in 
the  taabit  of  claiming  and  receiving  pecuniary 
assistance  from  the  deceased.  It  they  were 


not,  they  can  only  recover  nominal  damages. 
If  they  were  Uneal,  the  law  presumes  pe- 
cuniary loss  from  the  fact  of  death.  City  of 
Chicago  V.  Scholten.  76  IlL  468;  Ballroad  Co. 
V.  Swett.  45  lU.  197.  (3)  That  the  amount  of 
the  recovery  Is  limited  to  the  "pecuniary 
loss."  Railroad  Co.  v.  Brodie,  156  Dl.  817»  40 
N.  E.  942,  where  cases  an  this  point  are  re- 
viewed, and  where,  on  page  320, 156  DL,  and 
page  943,  40  {7.  E.,  quoting  from  Conant  v. 
Grlffln,  48  lU.  410.  It  is  said:  "This  action  Is 
the  creature  of  the  statutes,  •  *  *  and,  as 
they  only  provide  for  compensation  for  tiie 
pecuniary  loss,  the  evidence  should  be  Qpn- 
fined  exclusively  to  that"  •'Pecuniary 
loss"  Is  held,  as  to  lineal  kindred,  to  mean 
what  the  life  of  the  deceased  was  wortii,  In  a 
pecuniary  sense,  to  tbem  (Railroad  Co.  t. 
Shannon,  supra;  Coal  Co.  v.  Hood,  77  lU.  68), 
which  pecuniary  loss.  It  Is  said  In  the  Brodie 
Case,  "can  be  easily  determined,"  in  case  of 
lineal  kindred,  as  said  In  City  of  Chicago  v. 
Scholten,  supra,  •'by  proof  of  the  personal 
characteristics  of  the  deceased,"  his  mental 
and  physical  capacity,  his  haUts  c£  Industry 
and  sobriety,  the  amount  of  his  usual  earn- 
ings, by  proof  of  "what  he  might  In  all  prob- 
ability earn  for  the  future  Bnpp<nt  of  his  wife 
and  children.  In  this  consists  essentially  tiie 
loss  to  the  family*'  (Railroad  Co.  v.  Weldon, 
52  III.  290,  at  p.  296),— or,  as  put  In  Jury  v. 
Ogden,  W  III.  App.  100,  on  page  104:  "The 
amount  to  be  recovered  Is  what  the  statute 
regards  as  the  pecuniary  value  of  the  addi- 
tion to  such  estate  left  as  the  deceased.  In  rea- 
sonable probability,  would  have  made  to  it. 
'  and  left.  If  his  death  had  not  been  so  wrong- 
fully caused.  It  is  to  be  estimated  by  the 
Jury  from-  all  the  facts  and  circumstances 
proved,— his  prospect,  of  life,  and  his  means, 
opportunities,  ability,  and  habits  with  refer- 
ence to  the  making  and  saving  of  money  or 
money's  worth."  The  poverty,  wealth,  help- 
lessness,  or  dependence  of  tiie  lineal  next  of 
kin  is  immaterial  on  me  qoesUon  of  the 
amount  of  the  recovery,-  ondet  this  statute. 
That  feature  li  not  at  all  to  be  considered  in 
measuring  or  estimating  the  Iras  sustained,  or 
In  determining  the  liability,  in-  case  of  lineal 
kindred,  when  there  is  death  caused  by  a 
wrongful  act  In  Railroad  Go.  v.  Moranda,  US 
111.  802,  it  is  said  (page  804):  "It  was  whoUy 
Immaterial  whether  such  next  of  kin  had  or 
bad  not  other  pecuniary  resources  after  his 
death.  Such  evidence  was  held  inomipetent 
In  O'Brennan's  Case,  65  HL  160^  and  In  Pow- 
ers' Case,  74  m.  343."  In  the  O'Brennan 
Case,  supra,  it  wUl  be  fbnnd  that  O'Brennan 
was  seeking  to  recover  damages  tor  a  person- 
al Injury,  and  he  was  permitted  to  testt^ 
that  he  was  a  supporter  of  his  family  as  a  lee- 
turor.  This  was  facM  to  be  immaterial,  and 
the  court,  in  commenting  on  such  evidence, 
say  (page  163):  "If  it  was  admissible,  Ihen 
It  would  have  been  competent  to  have  gtme 
further,  and  shown  all  tiw  drcomstances  of 
the  family,— such  as  that  tiie  moOier  ma  an 
invalid,  that  one  of  the  daughters  was  bltaid. 
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that  one  son  bad  acddentally  lost  a  leg,  etc., 
If  Buch  bad  been  tbe  case,  so  as  to  present  a 
most  pitiable  picture  of  a  helpless  family  de- 
pendent npon  appellee  for  support  as  a  lectur- 
er: for,  as  tbe  evidence  bad  no  place  In  tbe 
case  but  as  a  stimulant  to  the  sympathy  of 
the  jury.  It  would  be  Just  as  competent  to 
make  tbe  stimulant  strong  as  weak."  See, 
also.  Railway  Co.  t.  Powers,  supra.  In  Rail- 
road Co.  T.  Baches,  S5  IlL  370,  It  is  said:  "The 
feelings  of  the  widow  and  next  of  kin,  their 
wealth  or  poverty,  or  any  other  fact  than  the 
pecuniary  Injury,  cannot  be  considered  In  as- 
sessing the  damages."  Tbe  number  and  ages 
of  the  family  are  not  material,  as  has  been 
held,  where  the  relation  Is  lineal,  as  the  sole 
measure  of  damages  Is  pecuniary  loss;  that 
is,  bow  much  would  tbe  deceased,  In  oU  prob- 
ability, have  added  to  the  estate,  had  he  liv- 
ed, which  amount  woold  not  be  atCected  by 
the  number  or  ages  of  such  kindred,  as  each 
would  only  get  his  proportionate  share  as  pro- 
vided by  law  for  the  distribution  of  the  per- 
sonal property  of  an  Intestate,  without  being 
Increased  or  diminished,  as  to  any  one  of 
them,  on  account  of  poverty,  age,  or  physical 
condition.  As  to  lineal  heirs,  as  in  this  case, 
tbe  authorities  above  clearly  show  the  Injury 
for  the  wrongful  death  Is  limited  to  tbe  pe- 
cuniary or  property  Interest  of  such  kin  in 
the  life  destroyed.  It  cannot  be  enhanced  or 
diminished  by  showing  the  poverty,  wealth, 
or  physical  helplessness  of  any  of  such  kin- 
dred. To  permit  that  to  be  done  would  be  to 
make  this  defendant,  for  Illustration,  assume 
the  burden  of  such  conditions,  if  unfortunate, 
which  is  not  contemplated  by  the  statute. 
Railway  Co.  v.  Powers,  supra,  cited  In  Moraa- 
da  Case,  supra.  For  these  reasons  It  was  ma- 
terial error  to  admit  evidence  that  Clarence 
Woolridge  was  a  cripple,  unable  to  work,  and 
that  he  depended  on  his  father  for  support 
Tbe  question  Is  not,  under  this  statute,  as  to 
lineal  kindred,  how  many  there  were,  or  their 
mental  or  physical  condition,  but  Is  solely 
how  much  would  the  deceased  have  been 
worth  to  them,  in  all  reasonable  probability, 
had  he  continued  to  live,  which  fact,  as  said 
in  the  Brodle  Case,  supra,  is  easily  ascertain- 
able by  proof  as  above  indicated. 

The  first  instruction  given  for  the  plaintiff 
la  subject  to  criticism  because  It  did  not  limit 
the  amount  of  recovery  to  the  pecuniary  In- 
Jury  sustained.  City  of  Chicago  r.  Scholten, 
supra.  Tbe  error  Is  not  deemed  to  be  harm- 
less by  reason  of  tbe  reference  to  such  pecun- 
iary Injury  to  the  second  Instruction,  esi>ecial- 
ly  In  view  of  the  improper  evidence  admitted, 
heretofore  referred  to,  and  the  proof  as  to 
care  on  tbe  part  of  the  deceased,  which  makes 
tbe  case  very  close,  If  not  In  fact  doubtful. 

It  Is  not  deemed  necessary  to  review  the  nu- 
merous instructions  offered  by  the  defendant 
and  refused.  Counsel  well  understand  this 
court  has  never  approved  the  practice  of  bur- 
dening the  trial  court  with  so  many  instruc- 
tions. The  court  gave  IS  of  the  4S  instmc- 
tlons  offered,  which  substantially  cover  the 


law  ot  the  case.  For  the  errors  indicated  the 
Judgments  of  the  circuit  and  appellate  courts 
are  reversed,  and  the  cause  remanded.  Be- 
versed  and  remanded. 


(17R  111.  my 

LOBBBB  et  al.  v.  LEININ6BR. 
(Supreme  Court  of  lUinoIs.   Oct.  24,  1898.) 
Tazatiox— Pbrsonal  Propbrtt— Errors— Evi- 

DBKOB— ScrnUIBXOT. 

L  In  a  proceeding  against  the  aflsignee  of 
the  Y.  Co.,  an  Insolvent  corporation,  to  collect 
a  tax  on  Its  personal  property,  the  tax  col- 
lector claimed  that,  by  mistake,  the  personal 
property  of  the  company  was  erroneoasly  as- 
sessed on  his  books  In  the  name  of  Y.  Indl- 
Ttdually.  The  books  showed  a  tax  against  the 
company  paid  by  T.,  and  the  location  of  the 
company  at  a  certain  nomber  and  street,  and, 
in  the  next  line  of  the  book,  a  tax  a^nst  Y. 
individuBlly,  whose  street  residence  was  given 
as  covering  several  numbers.  The  only  evi- 
dence to  support  the  collector's  contention  was 
of  a  deputy  who  testified  that,  before  the  as- 
signment, he  called  on  Y.  to  collect  the  tax  at 
his  place  of  busineBs,  the  street  and  number 
appesring  in  the  boctk  as  tbe  residence  of  Y., 
and  that  the  two  places  were  some  two  miles 

Sart  Rev.  St.  c.  120,  {  78,  provides  that 
t  property  owner  mast  make  oat  and  sign 
a  sworn  statement  of  the  amount  of  his  per- 
sonal property,  which  shall  be  delivered  to  the 
connty  derk,  and  preserved  In  his  office  for 
two  years.  The  two  years  had  not  elapsed, 
and  no  list  of  the  property  was  Introduced  In 
evidence.  Held  Insnfflclent  to  establish  the 
collector's  claim. 

2.  Where  there  is  no  showing  that  the  as* 
signee  of  an  insolvent  corporation  has  any  per- 
uonal  property  in  his  hands  subject  to  a  tax 
warrant  for  an  assessment  on  personal  prop- 
erty, an  order  In  favor  of  the  tax  collector 
requiring  the  assigiiee  to  par  him  the  amount 
ot  the  taxes  Is  error. 

Appeal  from  Oook  Goonty  court;  Jobs  H. 
Batten,  Judge. 

Petition  by  George  Lelnlnger,  collector  ot 
the  town  of  West  Chicago,  against  Isaac 
6.  Loeber,  assignee  of  tbe  John  York  Oom- 
pany.  Insolvent.  From  a  decree  for  peti- 
tioner, defendant  and  the  Jobn  V.  Farwell 
Company  appeaL  BcTereed. 

Tbe  John  York  Company,  a  corporation,  on 
Its  voluntary  petition,  was  adjudged  an  In- 
solvent debtor,  under  tbe  statute,  and  Isaac 
G.  Loeber  was  appointed  its  assignee  on  the 
21st  day  of  February,  lt^8.  On  tbe  l»th 
day  of  March,  1888,  George  Lelnlnger,  tbe 
appellee,  collector  of  taxes  in  and  for  the 
town  of  West  Chicago,  filed  a  petition  in  the 
county  court  of  Cook  county,  wherein  the 
matter  of  tbe  assignment  of  the  said  corpora- 
tion was  pending,  alleging  that  on  the  10th 
day  of  December,  1897,  he  received  his  col- 
lector's l>ook,  accompanied  by  a  tax  warrant 
authorizing  the  collection  of  the  taxes  In  and 
for  tbe  said  town  for  tbe  year  1897;  tbat  it 
appeared  from  said  books  that  the  personal 
property  of  the  Insolvent  corporation  was 
erroneously  assessed  in  the  name  of  John 
York  for  the  year  1897,  In  the  sum  of  ?6,000, 
and  that  taxes  were  lawfully  extended  upon 
said  books  against  the  said  property  of  said 
corporation  (erroneously  In  the  name  of  tbe 
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Bald  John  York,  as  aforesaid)  In  a  total  sum 
of  9736.69;  that  the  same  were  unpaid,  and 
were  a  lien  on  all  the  property  of  the  said 
corporation  at  the  time  of  the  assignment; 
and  praying  that  an  order  be  entered  hy  the 
sold  court  allowing  a  claim  against  said  as- 
signee, and  In  favor  of  said  petitioner,  as 
collector,  for  the  amount  of  the  said  taxes  as 
a  senior  lien,  and  for  an  order  requiring  the 
assignee  to  make  payment  of  the  said  sum  as 
a  preferred  claim.  The  assignee  denied  t3iat 
the  petitioner  was  entitled  to  the  relli^  claim- 
ed, and  demanded  that  strict  proof  be  re- 
quired, and  that  the  prayer  of  the  petition 
be  denied.  The  cause  was  heard,  and  an  or- 
der entered  finding  the  allegations  of  the 
collector's  petition  to  be  true,  and  directing 
that  the  amount  of  his  claim  be  allowed  and 
paid  as  a  preferred  claim.  This  Is  an  appeal 
prosecuted  by  the  said  assignee,  and  by  the 
John  V.  Farwell  Company,  as  a  creditor  of 
the  Insolvent  corporation,  to  rererse  the  or- 
der and  decree  of  the  conn^  court. 

Kerr  ft  Barr,  for  appellant  Loeber.  Ten- 
n^,  HcOonnell,  Coffeen  &  Harding,  for  ap* 
pellant  John  V.  Farw^  Co.  Will  F.  A.  Bemar 
mer,  for  appellea 

BOGGS,  3.  (after  stating  the  facts).  The 
taxes  assessed  upon  personal  property  con- 
stitute a  lien  upon  the  personal  property  of 
the  person  assessed  from  and  after  the  time 
the  tax  books  and  warrant  are  received  by  the 
coUector.  Rev.  St.  c  120,  S  251  entitled  "Rev- 
enue." The  section  cited  must  be  construed 
In  connection  with  section  137  of  the  same 
chapter,  which  invests  the  coUector  with 
authority  to  levy  the  warrant  by  distress  and 
sale  of  the  "goods  and  chattels"  of  the  tax 
debtor  In  order  to  secure  payment  of  per* 
eonal  property  tax.  The  words  "personal 
property,"  employed  In  section  264,  and  the 
words  "goods  and  chattels,"  In  section  137, 
are  to  be  construed  as  having  the  same 
meaning,  and  as  compr^eudlng  every  spe- 
cies of  personalty  which  may,  under  the  stat- 
ute, be  made  the  subject  of  levy  and  sale 
under  an  execution  Issued  upon  a  Judgment 
at  law.  The  Hen  Is  In  the  nature  of  that  of 
an  execution  on  a  Judgment  at  law,  and,  if 
existing  at  the  time  a  tax  debtor  becomes  an 
Insolvent  debtor  by  assignment,  may  be  en- 
forced against  all  the  property  of  such  in- 
solvent debtor  in  the  hands  of  an  assignee 
to  which  it  attached;  or,  If  such  assignee  has 
disposed  of  property  against  which  the  lien 
attached,  we  perceive  no  reason  why  the 
court  should  not  direct  the  assignee  to  pay  to 
the  llenholder.  the  collector,  the  amount  re- 
alized by  the  disposition  of  such  property. 
The  Hen,  however,  extends  only  to  personal 
property  of  the  tax  debtor  of  the  character 
subject  to  be  levied  on  and  sold  under  an  or- 
dinary execution,  but  does  extend  to  all  per- 
sonal property  of  that  character,  though  such 
property  be  not  the  same  property  possessed 
at  the  time  of  the  assessment   HIU  t.  Flg- 


Icy,  23  lU.  364;  Blnkert  T.  Railway  Co.,  98 
ni.  205. 

But  the  Judgment  must  be  reversed  for  the 
reason  the  allegations  of  the  petition  were  not 
supported  by  the  proofs.  The  collector's  boo& 
was  Introduced  In  evldrace.  The  only  assess- 
ment against  the  said  Insolvent  corporation 
there  appearing  is  on  line  28,  page  18;  of  said 
book,  from  which  it  appetwed  that  personal 
proper^  b^onglng  to  said  insolvent  corpora- 
tion, of  the  value  of  f  100,  was  assessed  for 
taxation,  and  that  tiie  total  tax  thereon  was 
$12.31,  and  that  the  same  had  been  paid  by 
John  York.  The  address  of  the  said  company 
Is  given  on  said  line  as  number  "43  S.  Center 
avenue."  On  the  next  line  on  the  same  page, 
to  wit,  line  29,  appears  an  assessment  of  prop- 
erty of  the  ass^sed  value  ot  f^OOO,  upon 
which  taxes  to  the  amount  fO.  ^736.68  were 
extended  and  unpiUd;  but  this  assessment  ap- 
peared, as  set  fortb  in  flie  book,  to  have  been 
made  upon  the  property  of  one  John  York. 
The  addreaa  of  tiie  said  John  York  Is  given  in 
said  line  as  follows:  "773  to  781  S.  Halsted 
street"  The  contention  of  the  collector  was 
that  an  error  was  made  in  entering  said  as- 
sesBmeuts  on  the  collector's  book,  whereby 
the  property  of  John  York  was  made  to  ap- 
pear to  have  been  assessed  to  the  John  Ywk 
Company,  and  the  property  of  the  said  compa- 
ny assessed  to  said  John  York,  l^e  only  proof 
relied  upon  to  support  that  contention  was 
the  testimony  of  one  Luke  Wheeler,  who  was 
acting  as  a  deputy  collector  under  the  appel- 
lee collector.  This  witness  identified  the  col- 
lector's book  and  warrant,  and  read  from  the 
book  what  appeared  on  the  said  two  lines  on 
said  page  18.  The  witness  testified:  "I  call- 
ed on  Mr.  York  at  the  place  of  business,  773 
South  Halsted  street,  before  the  assignment 
was  made,  but  did  not  get  the  money;"  and 
being  asked,  "Are  you  acquainted  with  the 
relative  location  of  the  two  places  with  refer- 
ence to  which  you  have  read  from  the  tax  col- 
lector's warrant,  and,  if  so,  how  far  are  they 
apart?"  replied,  "I  am  so  acquainted,  and 
they  are  about  two  and  a  half  miles  apart" 
Xo  other  testimony  was  produced. 

It  is  argued  It  was  established  by  this  tes- 
timony that  the  name  of  the  John  York  Com- 
pany was  erroneously  inserted  on  said  line 
28,  and  that  the  property  shown  to  have  been 
assessed  In  that  line  was  not  the  pi^operty  of 
the  John  York  Company,  and  that  the  name 
of  the  John  York  Company  should  have  been 
written  In  on  line  29,  instead  of  the  name 
John  York,  which  appears  on  said  line.  We 
regard  the  evidence  as  wholly  Insufilclent  to 
support  this  contention.  Section  78  of  said 
chapter  120,  enttUed  "Revenue,"  provides  that 
the  assessor  of  personal  property  for  taxation 
shall  require  the  property  owner  to  make  a 
true  and  correct  statement  of  his  taxable 
property  on  a  form  prescribed  by  the  statute 
for  that  purpose,  and  that  the  form  shall  be 
signed  and  sworn  to  by  the  owner  of  the 
property;  and  section  91  of  the  same  chapter 
requires  that  such  statementa  oc  forms  so 
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slffned  by  property  owners  shall  be  delivered 
by  the  assessor  to  the  county  clerk,  and  that 
such  clerk  shall  preserre  the  same  in  his  office 
for  two.  years  thereafter.  It  Is  to  be  presum- 
ed these  requirements  ot  the  statute  were  ob- 
serred.  and  tiiat  the  tmrn  or  list  of  property 
retnmed  the  John  York  Company  for  as- 
sessment eonld  readily  hare  been  produced. 
It  constituted  primary  evidence  of  the  fact 
aongtat  to  be  established,  and,  unless  Its  ab- 
sence was  proporly  accounted  for,  Bboold 
have  been  deemed  the  only  competent  evi- 
dence tvon  that  issue.  But,  aside  from  this, 
the  mere  tact  that  the  localities  named  mtou 
the  two  lines  of  tiie  collector's  book  In  anes- 
tlon  were  2%  miles  apart  -had  no  tendency  to 
show  that  one  given  as  the  address  of  the 
f^rporatlon  was  In  fact  that  of  the  said  John 
York,  or  that  the  assessment  of  the  property 
of  the  corporation  had  been  extended  upon 
tbe  line  upon  which  the  name  of  John  York 
amwared. 

The  judgment  Is  erroneous  In  another  re- 
spect It  establishes  the  demand  as  a  pre- 
ferred claim  against  all  of  the  aaaets  of  the 
Insolvent  corporation  in  the  hands  of  the  as- 
dgnee.  It  Incidentally  appeared  the  as^gnee 
bad  funds  of  the  Insolvent  corporation  In  his 
possession;  but  It  did  not  appear  that  said 
assignee  had  any  property  In  bis  hands  of  the 
character  that  would  have  been  subject  to 
the  lien  of  the  warrant,  or  that  he  had  funds 
In  his  hands  received  from  the  disposition  of 
proper^  which  was  subject  to  the  lieu  of  the 
warrant.  If  the  Insolvent  corporatfon,  at  the 
date  of  the  asslg^nment,  had  no  property  which 
the  collector  could  have  legally  seized  by  vir- 
tue of  his  warrant,  the  claim  of  the  collector 
would  not  only  have  no  preference  over  the 
claims  of  creditors,  but  could  not  be  legally 
enforced  as  a  claim  of  any  class  or  rank.  A 
tax  is  not  a  "debt,"  In  the  ordinary  sense  of 
that  term.  It  Is  an  exaction  or  forced  con- 
trlbutloii  from  property  demanded  by  the  tax- 
ing power  or  sovereignty  for  the  purpose  of 
enabling  the  government  to  execute  and  dis- 
charge Its  functions.  It  Is  to  be  collected  In 
liUnois,  not  by  the  ordinary  actions  at  law, 
but  by  remedies  specifically  provided  by  the 
statute.  The  power  of  the  appellee  collector, 
under  the  statute,  Is  to  demand  and  receive 
payment  or  enforce  the  lien  of  his  warrant. 
If  payment  is  not  voluntarily  made  to  him, 
and  there  Is  no  property  upon  which  the  lieu 
of  the  warrant  attaches,  we  know  of  no  au- 
thority resting  in  the  tovni  collector  to  Insti- 
tute an  action  In  any  court  to  recover  the 
amount  of  the  taxes.  No  such  power  Is  given 
by  any  section  of  the  statute,  but,  on  tbe  con- 
trary, other  modes  of  procedure  are  provided. 
Section  230  of  chapter  120,  entitled  "Bevenue" 
(Hurd's  Rev.  St.  1889,  p.  1147),  provides: 
"The  county  board  may  also,  at  any  time,  In- 
stitute suit  In  an  action  of  debt  In  the  name 
of  the  people  of  tbe  state  of  Illinois,  In  any 
court  of  competent  Jurisdiction,  against  any 
person,  firm  or  corporation,  for  the  recovery 
of  any  personal  property  tax  aoe^"  etc.  The 


power  to  institute  an  action  to  recover  any 
personal  property  tax  therefore  xests  In  the 
county  board,  who  are  required  to  proceed  in 
the  n&me  of  the  people^  Therefore,  unless  a 
Hen  against  property  whteh  came  to  the  as- 
signee existed  by  virtue  of  the  warrant  held 
by  the  appellee  collector,  that  officer  had  no 
legal  right  to  a  Judgment  for  said  taxes 
against  the  assignee,  or  to  an  order  requiring 
the  assignee  to  pay  talm  the  amount  of  tbe 
taxes.  The  Judgment  or  order  of  the  county 
court  must  be  and  la  reversed,  and  the  cause 
remanded.  Beversed  and  remanded. 


an  III.  m 
HYNBS  V.  CTTX  OP  CHIOAGO. 
(Supreme  Court  of  Illinois.  Oct  24,  188&) 

MUNIOIFAI.  iMFBOVSlfBlITS— VaLIDITT  OF  OrDZ- 
NAKOB. 

1.  An  wdinance  providing  for  a  sewer  from 
a  fixed  point  to  another  establlehed  point,  oC 
a  certain  sbaite  and  an  established  diameter, 
constructed  of  sewer  bricli,  in  a  particular 
manner,  with  a  tile-pipe  sewer  12  incnes  In  di- 
ameter, snffldently  describes  the  nature,  char- 
acter, locality,  and  description  of  the  proposed 
improvement. 

2.  An  ordinance  providing  that  a  aewer  shall 
be  constmcted  ot  vitrified  tile  pipe,  a  certain 
□amber  of  Inches  In  diameter.  Is  not  objection- 
able as  not  deidgnating  the  tbickneas  of  the 
tile  pipe. 

Appeal  from  Cook  county  coart;  William 
T.  Hodson,  Judge. 

Action  by  William  J.  Hynes  against  the 
dty  of  Chicago.  There  was  a  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

George  Gillette  (E.  B.  Bliss,  of  counsel), 
for  appellant  Charles  S.  Thornton,  Corp. 
Counsel,  and  John  A.  May,  for  appellee. 

PHILLIPS,  J.  This  la  an  appeal  from  a 
Judgment  of  the  county  court  of  Cook  coun- 
ty reeled  on  the  14tb  day  of  April,  1888, 
confirming  a  special  aaseasment  for  the  con- 
etructlon  of  a  brick  and  vitrified  tlle-plpe 
aewa  tn  Madison  avenue  from  EUxty-Thlrd 
to  Sixtieth  street,  and  In  an  alley  norUi  of 
and  adjoining  the  right  of  way  of  the.  UUddIs 
Central  Bailroad  Company,  from  Madison 
avenoe  to  Washington  avenue.  Proceedings 
were  instituted  under  an  act  concerning  lo- 
cal- Improvements,  approved  June  14,  1897. 
Objections  to  the  confirmation  of  the  assess 
ment  were  filed,  and  a  Jury  was  waived,  and 
the  cause  submitted  to  the  court  No  evi- 
dence was  offered  on  behalf  of  appellant  In 
support  of  objections  triable  by  a  Jury.  The 
legal  objections  were  overruled,  and  the 
court  entered  a  Judgment  of  confirmation. 
The  contention  of  the  appellant  here  is  that 
the  court  erred  In  overruling  legal  objec- 
tions; that  the  ordinance  providing  for  tbe 
making  of  tbe  Improvement  does  not  specify 
tbe  nature,  character,  locality,  and  descrip- 
tion of  the  proposed  Improvement  as  re- 
quired by  laW|  In  tbla:  that  the  ordinance 
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does  not  deslgDate  or  specify  the  thickness 
of  the  Tltrlfled  tile  pipe. 

The  ordinance  provides  that  the  rewer, 
from  Its  connection  with  the  sewer  In  Six- 
ty-Third street  to  a  point  140  feet  north  of 
the  north  line  of  that  street,  eOiall  be  con- 
structed of  Tltrlfled  tne  pipe,  of  18  Inches  In- 
ternal diameter,  and  thence  to  Its  terminus, 
at  a  point  8  feet  south  of  the  south  line 
of  Sixtieth  street,  shall  be  cylindrical  In 
shape,  and  shall  be  2  feet  Internal  diameter, 
and  constmcted  of  sewer  brick,  with  a 
double  ling  Invert  and  a  single  arch;  that 
a  yltrlfled  tlle-plpe  sewer,  12  Inches  Internal 
diameter,  shall  be  constructed  In  the  alley, 
etc.  This  ordinance  describes  the  nature, 
character,  locality,  and  description  of  the 
proposed  Improvement  with  reasonable  cer- 
tainty, and  Is  valid.  Pelamater  v.  City  of 
Chicago,  1B8  IlL  675.  42  N.  E.  444;  Vane  v. 
City  of  Evauston,  ISO  lU.  616,  37  N.  E.  901; 
City  of  Kankakee  v.  Potter,  119  HI.  324,  10 
N.  E.  212;  Adams  Co.  v.  City  of  Qulney, 
ISO  m.  666,  22  N.  B.  624;  Woods  v.  City  of 
Chicago,  135  III.  582,  26  N.  E.  608;  Kimble 
T.  City  of  Peoria,  140  lU.  157,  29  N.  B.  723; 
Otis  V.  City  of  Chicago,  161  XIL  100,  43  N.  B. 
716;  Cass  v.  People,  166  lU.  126,  46  N.  E. 
729;  Pearce  v.  Village  of  Hyde  Pork,  126 
lU.  287,  18  N.  E.  824. 

The  objection  most  seriously  Insisted  upon 
Is  that  the  ordinance  does  not  describe  the 
thickness  of  the  vitrified  tile  pipe  to  be  used. 
It  Is  a  well-known  fact  that  factories  manu- 
facturing that  character  of  tile  pipe  manu- 
facture a  standard  thickness  of  sewer  pipe. 
If  the  size  were  changed  by  every  ordinance, 
requiring  new  models  or  plans  for  the  making 
of  the  tile,  It  would  greatly  add  to  its  cost, 
and  subserve  no  good  purpose.  The  ordinary 
and  usual  tile  pipe,  as  used  in  commerce  and 
trade,  of  a  standard  thickness,  aa  recognized 
by  manufacturers,  would  be  Included  In  the 
term  "vitrlfled  tile  pipe,"  as  Its  thickness  Is 
usually  determined  by  Its  Internal  dimensions. 
It  would  be  wholly  unnecessary  to  give  the 
external  dimensions  of  the  tile  pipe,  as  In- 
sisted upon  by  appellant  as  well  as  the  In- 
ternal diameter.  The  Judgment  of  the  appd- 
late  court  la  affirmed.   Judgment  afflxmed. 


(179  111.  442) 

TOBMOHLEN  et  a1.  v.  WALTER  et  aL 
(Supreme  Court  of  Illinois.  Oct  24,  1808.) 

AFPBAL  AHD  BaBOB  — DtSHISSJlL  — FaBBBOLD  !»• 
VOLVID, 

1.  If  the  trial  court  had  Jarisdictfon  of  a 
salt  in  foreclosure,  proceedings  in  error,  based 
on  errors  io  allowing  attorney's  fees,  failure 
of  a  guardian  ad  litem  to  attend,  incompetency 
of  witnesses,  and  in  approving  the  master's  re- 
port of  sale,  will  be  dismissed  on  the  motion 
of  defendant  io  error,  who  purchaaed  at  the 
sale,  and  was  not  a  party  below,  but  was  made 
a  party  by  motion  in  supreme  court,  aa  his 
interest  could  not  be  affected  by  such  irregu- 
lariUes. 

2.  A  writ  of  error  to  reverse  decree  of  fore> 
''losore  and  sale,  which  cannot  affect  title  to 


the  pn^terty,  which  was  In  the  hands  of  •  bona 
fide  pnrdU8»,  does  not  involve  a  freehold,  ao 
as  to  give  the  anprnne  court  Jurisdiction. 

Error  to  circuit  comt,  OoaUt  connty;  Hnr* 
ray  F.  Tuley,  Judge. 

Suit  by  Otho  C.  Bntz  against  Caspar  Tor- 
mohlen,  Ellzabetfa  Tormohlen,  and  Frank 
Tormohlen.  There  was  a  decree  for  com- 
plainant, and  defendants,  after  bringing  pro- 
ceedings In  error,  filed  an  affidavit  showing 
that  complainant,  Butz,  had  died,  and  that 
Jacob  Walter  and  Caroline  Walter  purchased 
at  foreclosure  sale,  whereupon  they  were 
made  defendants  in  error.  PxocMdlnga  tat 
error  dismissed. 

P.  J.  O'Shea,  for  plaintiffs  in  error.  Jesse 
Holdom  and  Joseph  Kohn,  for  defendants  In 
error. 

CARTER,  a  J.  This  Is  a  wilt  of  error 
sued  out  by  plaintiffs  In  error  to  reverse  a 
decree  of  the  circuit  court  of  Cook  county, 
entered  May  6,  18S2,  directing  the  sale  of 
certain  premises  on  a  bill  to  foreclose  a  trust 
deed.  The  bill  was  filed  by  Otho  C  ButE 
against  WlUlam  Tormohlen  and  plaintiffs  In 
error  and  others  to  foreclose  a  trust  deed  exe- 
cuted by  William  Tormohlen  and  his  wife, 
given  to  secure  a  promissory  note  executed 
by  said  William  for  $1,000«  with  Interest  at 
8  per  cent.  The  bill  alleged  that  before  suit 
was  brought  the  title  to  the  premises  bad 
been  conveyed  to  the  wife  of  William,  who 
had  since  died  intestate,  and  that  plaintiffs 
In  error  and  the  others  named  were  her 
heirs  at  law.  The  defendants,  with  the  ex- 
ception of  the  surviving  husband,  were  all 
Infants,  and  a  guardian  ad  litem  was  appoint- 
ed by  the  court  for  them.  The  cause  was 
referred  to  a  master,  who  made  his  report 
finding  that  the  complainant  was  the  owner 
of  the  note,  and  that  there  was  due  blm  from 
William  Tormoholen  on  the  same  the  sum 
of  $1,186.89,  as  principal,  Interest,  and  fore- 
closure fees.  A  decree  was  entered  accord- 
ingly, the  land  sold,  and  the  master's  report 
of  sale  confirmed.  Herman  Eschenberg  be- 
came the  purchaser  at  the  master's  sale.  Aft- 
er suing  out  the  writ  of  error,  counsel  for 
plaintiffs  In  error  made  an  affidavit  stating 
that  Butz,  the  original  complainant,  had  long 
since  been  dead,  and  that  the  title  to  the 
premises  was  now  vested  in  Jacob  Walter 
and  Caroline  Walter,  to  whom  the  premises 
had  been  deeded  by  the  master  in  chancery, 
and  praying  that  they  be  made  defendants  In 
error.  A  scire  facias  to  make  them  parties 
was  Issued,  and  they  submitted  themselves 
to  the  Jurisdiction  of  this  court  without  serv- 
ice. They  have  filed  their  motion  to  dismiss 
the  writ  of  error  on  the  ground  that  they 
were  not  parties  to  the  original  suit,  and  that, 
as  the  court  below  had  Jurisdiction  of  the 
subject-matter  and  of  all  the  parties  to  the 
cause,  their  title  as  purchasers  at  such  sale 
could  not  be  affected  by  mere  Irregularities 
or  errors  In  the  proceedings  before  the  de- 
cree, and  that  na  rdlef  can  be  bad  against 


Digitized  by  Google 


WAHIS  T.  BBANDT. 


707 


tiiem  on  this  writ  of  error,  and,  becaose  so 
freetaold  Is  InvolTed,  this  court  bos  no  Juris- 
diction. 

Among  the  errors  assigned  to  reverse  the 
decree  are  Hut  900  foredosnre  fees  were  Im- 
properly Indnded  In  the  amount  fonnd  due 
In  the  decree  .of  sale;  that  the  guardian  ad 
litem  did  not  personally  attend  the  hearing 
before  the  master;  that  the  proof  was  In- 
sotBclenti  and  made  by  ah  incompetent  wlt- 
uea^,  and  that  the  court  erred  In  approving 
the  master's  reffott  of  sale,  and  allowing 
certain  of  the  payments  be  bad  made.  The 
motion  of  defendants  In  error  to  dismiss  must 
be  sustained,  for  the  following  reasons:  The 
delfendants  In  error  Jacob  and  Caroline  Wal- 
ter  were  not  parties  below,  but  obtained  tit- 
tle tb  the  property  by  the  master's  deed  as 
the  assignees  of  the  certtflcate  of  pnrchase 
from  the  jrarcliaser  at  the  master's  sale,  who 
also  was  not  a  party,  and  tiielr  Interests  can- 
not be  affected  by  the  abore-mentioned  er- 
rors assigned,  eren  if  the  decree  were  re- 
versed. Where  there  is  no  lack  of  Jurisdic- 
tion, the  title  of  a  bona  fide  purchaser,  who 
is  not  a  party,  at  chargeable  as  such;  ob- 
tained by  Judicial  sale,  cannot  be  affected  by 
mere  errors  In  the  proceedings  in  the  suli 
even  ttumgh  the  Judgment  or  decree  may  aft- 
erwards be  revened  on  account  of  such  er- 
rors. Gulteau  v.  Wisely,  47  DL  483;  Gondy 
V.  Hall.  36  HL  818;  Fergus  t.  Woodworai, 
44  lU.  374.  The  same  principle  extends  to 
the  assignee  of  such  a  purchaser.  Robots 
V.  CaeUand,  82  Dl.  088.  As  this  writ  of  er- 
ror is  brought  sfanifly  to  reverse  a  decree  of 
foreclosure  and  sale,  and  cannot  affect  the 
title  to  the  property,  tibere  Is  no  freehold  In- 
volved, and  the  writ  must  be  'dismissed. 
Writ  dismissed. 

(176  111.  SH) 

WAQLS  V.  BRANDT. 

(Saprtine  Court  of  Illinois.   Oct  21,  1808.) 

Cost  im  Bqcitt— Rbvibv— Eabbhsxt  bt  I^b- 
scbiftiox. 

1.  In  diancerT  the  apportionment  of  costs  la 
dlBcretlonory  with  the  mal  court,  and  will  not 
be  diaturbed,  In  the  absence  of  a  clear  show- 
ins  of  QDfairnesB  or  Injustice. 

2.  In  order  to  acquire  an  easement  by  pre- 
scription itt  a  ditch  cnt  through  the  land  of  an- 
other, an  open,  adverse,  and  nnintermpted  ase 
of  the  ditch  under  a  claim  of  right  for  more 
than  20  years  must  be  shown. 

Appeal  from  circuit  court,  Kankakee  coun- 
ty; John  Small,  Judge. 

Bill  by  John  Brandt  against  Fred  Wabla. 
From  a  decree  for  complainant,  defendant 
appeals.  Affirmed. 

O.  O.  Bartlett  and  T.  F.  Donovan,  for  ap- 
pellant W.  H.  Bavary  and  Harrison  Ixnv 
ing,  for  appellee. 

WILKIK,  J.  This  was  a  proceeding  In 
chancery,  whereby  ai»pellee,  John  Brandt, 
sou^t  to  compel  appeUant^  Fred  Wahls,  to 


take  up  and  remove  a  tile  drain  on  the  tat- 
ter's farm,  and  to  enjoin  hfan  from  thereafter 
tumg,  ditching,  or  cutting  through  a  natural 
ridge  or  divide  on  his  farm,  thereby  diverting 
waters  from  a  pond  <a  his  land  from  their 
natural  course,  which  is  towards  the  nortii, 
and  canting  them  to  overflow  the  land  of 
appellee,  which  lies  immediately  south.  Ap- 
pellee also  asks  that  damages  be  awarded  to 
him  for  the  Injury  to  his  crops  by  reason  of 
such  overflow.  The  answer  of  appellant  sets 
up  two  principal  defenses.  The  first  of  these 
is  that  the  natural  course  of  drainage  from 
the  pond  In  questimi  is  not  to  the  north,  as 
alleged  In  ai^lee'a  bill,  but,  on  the  con- 
trary. Is  to  the  west  and  south.  On  this 
point  the  evidence  adduced  at  the  hearing  is 
quite  vcdumlnous,  and  relates  mainly  to  the 
topography  of  the  land  of  the  appellant  and 
is  in  some  respects  contradlctwy  and  nncer^ 
tain.  We  have  given  all  the  evidence  a  care- 
ful consideration,  and  Wfl  think  the  finding 
of  the  circuit  court  that  the  natural  course 
of  dnUnage  from  the  pond  referred  to  Is  to- 
wards the  nnth,  as  alleged  in  the  bill,  is  ful- 
ly sustained  by  the  evidence. 

As  a  second  defense  to  appellee's  bill,  appel- 
lant asserts  that  by.  long  user,  in  himself 
and  former  owners  of  his  land,  of  an  (>pen 
ditch,  which,  as  the  evidence  discloseit  was 
cut  throug^k  the  ridge  or  divide  on  tl»  west 
Bide  of  the  pond  by  tbe  owner. of  the  Umd 
about  the  year  1861  or  1832,  he  has  acquired 
an  easonent  by  prescription,  and  so  has  the 
right  to  put  in  and  mahitaln  a  tile  drain 
through  the  ridge,  regardless  of  tiie  natural 
course  of  drainage,  and  regardless  of  the  ef- 
fect snch  a  Strain  may  have  upon  the  land 
of  appellee.  Without  entering  Into  a  discus- 
sion of  the  details  of  the  evidence,  we  think 
a  careful  study  ot-the  facts,  as  shown  by  the 
evidence,  does  not  show  that  i^dlant.and 
those  imder  whom  he  claims  title  have  en- 
joyeA  for  a  period  of  more  than  20  years 
prior  to  May,  1886,  when  this  cause  of  action 
accrued,  such  an  op«i,  adverse,  and  unlnter- 
rupt^  use  of  the  ditch  referred  to,  under 
claim  of  right,  as  to  raise  a  technical  ease- 
ment We  are  of  the  opinion  tiiat  the  circuit 
court  committed  no  error  In  its  decree  of 
Junction  against- the  appellant,  as  therein 
stated. 

While  It  appears  from  the  evidence  that 
appellee  has  sustained  some  damage  by  reap 
son  of  the  overfiow  of  his  Isjid  having  de- 
stroyed his  crops,  yet  we  are  compelled  to 
agree  with  the  circuit  court  that  the  evidence 
Is  so  uncertain  as  to  the  extent  of  such  dam- 
age that  we  cannot  fix  the  amount  he  should 
be  CGmpensated  therefor. 

The  apportionment  of  tiie  costs  In  a  pro- 
ceeding in  chancery,  as  we  have  frequently 
stated.  Is  a  matter  within  the  discretion  of 
the  trial  court  and.  In  the  absence  of  a  clear 
sbowli^c  of  imfaimeBS  or  hijustice,  will  not 
be  disturbed.  The  decree  of  the  circuit  court 
will  be  affirmed.  Decree  affirmed. 
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a74  111.  495) 

CHIOAOO,  B.  &  Q.  R.  CO.  t.  GUNDERSON. 
(Snpreme  Court  of  lUiooIft.   Oct.  24,  1898.) 

RAILBOADS— ACCIDKNT  AT  CbOSSINO — NbOLIOBNOB 

— questioh  for  juet— evidbmob— 
Instruction — Kbtibw. 

1.  Where  there  is  any  evidence  of  facts  tend- 
ing to  support  an  issue,  the  findings  of  the 
trial  and  appellate  courts  as  to  its  sufficiency 
to  support  the  verdict  are  conclusive  on  the  su- 
preme court. 

2.  Deceased  was  seen  at  the  only  public  rail- 
road crossing  in  a  vUlage,  waiting  for  a  freight 
train  to  pass.  A  passenger  train  passed  the 
freight,  at  this  point,  going  west,  at  about  30 
miles  per  hour.  No  other  train  passed  over 
the  road  before  deceased's  body  was  found,  a 
half  hour  afterwards,  80  feet  west  of  the 
crossing,  with  marks  indicating  that  death  was 
caused  by  the  collision.  Hdd  to  justify  finding 
that  deceased  was  struck  by  the  passenger 
train  at  the  crossing. 

8.  Whether  one  killed  at  a  railroad  crossing 
exercised  due  care  is  a  question  for  the  jury. 

4.  Direct  evidence  is  not  necessary  to  prove 
that  one  killed  at  a  railroad  crossing  exercised 
due  care. 

5.  Deceased,  a  steady,  indnstrious  man,  in 

KQOd  health,  while  waiting  at  night  at  a  pnb- 
c  crossing  for  a  freight  train  to  pass,  was 
struck  by  an  extra  passenger  train  going  in 
the  opposite  direction  at  the  rate  of  30  miles 
per  hour.  There  was  evidence  that  the  view 
up  the  track  was  obstructed,  and  that  the  ap- 
proaching train  gave  no  signals.  Bdd  sufficient 
to  sustain  a  finding  that  deceased  exercised 
due  care. 

6i  One  waiting  at  a  railroad  crossing  has  a 
right  to  rely  upon  the  presumption  that  any 
approaching  tram  will  obey  the  city  ordinances 
by  ringing  its  bell  and  reducing  its  speed. 

7.  On  the  question  whether  deceased  exer- 
cised due  care,  the  jury  may  consider  that  he 
was  steady,  sober,  industrious,  in  e;ood  health, 
and  in  such  circumstances  that  it  is  inferable 
that  the  instinct  of  self-preservation  was  strong 
in  him. 

8.  Evidence  that  the  company  kept  a  flag- 
man at  the  crossing  where  the  accident  occur- 
reij  from  T  a.  m.  to  6  p.  m.,  but  that  there  was 
none  there  at  the  time  of  the  accident,  at  8 
p.  m.,  Is  admissible  on  the  question  of  negli- 
gence. 

9.  Evidence  as  to  how  much  the  railroad 
crossing  was  used,  at  which  the  accident  oc- 
curred, and  at  which  there  was  no  flagman,  is 
admissible  on  the  question  of  negligence. 

10.  One  familiar  with  trains  need  not  be  an 
expert  in  order  to  testify  as  to  rate  of  speed. 

11.  In  an  action  for  damages  for  the  death 
of  decedent,  who  was  a  shoemaker,  evidence 
as  to  Uie  condition  of  the  shoemaker  business 
is  not  admissible. 

12.  An  instruction  as  to  what  acts  or  omis- 
sions constitute  negligence  is  improper. 

Appeal  from  appellate  courts  Second  dis- 
trict. 

Action  by  Anna  M.  Gunderson,  adminis- 
tratrix, against  the  Chicago,  Burlington  & 
Qulncy  Railroad  Company.  A  judgment  for 
plaintiff  was  affirmed  by  the  appellate  court 
(74  lU.  App.  356),  and  defendant  appeals.  Af- 
firmed. 

Samuel  RIchoIson,  for  appellant.  Henry  W. 
Johnson  and  McDongall  &  Chapman,  for  ap- 
p^ee. 

PHILLIPS,  J.  The  judgment  In  this  case 
was  obtained  for  damages  for  the  benefit  of 
the  widow  and  children  of  appellee's  Intes- 


tate, whose  death  was  alleged  to  have  t)eeD 
caused  by  the  negligence  of  the  appellant  la 
the  operation  of  Its  passenger  train  known 
as  "Second  55"  at  the  Incorporated  village  of 
Leland.  The  errors  assigned  here  relate  to 
the  sufficiency  of  the  evidence  as  tending  to 
support  the  verdict,  and  the  rulings  and  hold- 
ings of  the  court  bdow  on  the  evidence  and 
instructions. 

It  Is  said  the  evidence  does  not  tend- to  show 
that  the  deceased  was  struck  at  the  crossing 
in  the  village  by  the  said  train,  or  that  he  was 
using  due  care,  or  that  the  appellant  was 
negligent,  as  alleged  in  the  declaration.  The 
law  Is,  with  reference  to  such  findings  of 
facts,  that,  If  there  la  evidence  legally  tending 
to  sustain  the  Issues  In  plaintlfTs  behalf,  these 
errors  axe  not  well  assigned  in  this  ■  court. 
Car  Co.  T.  Laack,  143  lU.  242,  82  N,  B.  285, 
and  cases  cited;  Railroad  Co.  v.  Nowlckl,  148 
IlL  29,  35  N.  B.  368.  The  evidence  has  been 
carefully  examined,  and  the  conclusion  reach- 
ed is  adverse  to  the  appellant's  claim.  While 
no  person  saw  the  accident,  yet  the  evidence 
Is  that  deceased  was  seen  at  the  only  public 
crossing  In  the  village,  about  8  o'clock  in  the 
evening,  waiting  for  a  long  freight  train  that 
was  rapidly  going  east  to  pass  by,  so  that  he 
could  proceed  on  his  way  to  his  home;  that 
the  appellant's  road  was  double-tracked,  and 
the  ragine  of  this  Second  55  train,  going  west, 
passed  the  caboose  of  the  freight  train  at 
about  that  point  at  a  speed  of  at  least  30 
miles  an  hour,  in  violation  of  a  village  ordi- 
nance duly  adopted  and  properly  admitted  in 
evidence;  and  that  no  other  train  passed  over 
the  road  before  the  dead  body  was  found, 
nearly  80  feet  west  of  the  crossing,  about  one- 
half  hour  thereafter,  with  marks  and  bruises 
clearly  indicating  that  death  was  caused  by 
the  collision.  There  Is  no  evidence  to  show 
the  body  was  in  a  state  of  rigor  mortis,  as 
claimed.  The  conclusion  from  this  state  of 
facts  reasonably  follows  that  the  deceased 
was  on  that  crossing  and  was  struck  Oiete 
by  that  engine,  which  was  being  operated  at 
an  unlawful  rate  of  speed. 

Whether  the  deceased  exercised  due  care, 
under  all  the  facts  and  circumstances  shown 
by  the  evidence,  was  a  fact  to  be  determined 
by  the  jury,  withhi  the  limitations  of  the  law. 
It  Is  not  the  law  that  such  fact  must  be 
proven  by  direct  evidence.  Railroad  Co.  v. 
Then,  159  lU.  535,  42  N.  E.  971.  Some  of  the 
circumstances  as  shown  by  the  evidence  are 
that  the  deceased  at  the  time  of  the  accident 
was  waiting  for  the  freight  train  to  pass  by, 
and  naturally  his  attention  would  be  some-, 
what  attracted  by  it,  as  he  was  momentarily 
expecting  to  move  on.  There  is  evidence  tend- 
ing to  show  that  from  the  north  side  of  the 
track  he  could  not  see  very  far  to  the  east; 
also,  evidence  tending  to  show  no  signal  was 
given  of  the  approach  of  the  train.  There 
is  no  evidence  that  he  knew  this  extra  train 
was  running  at  that  time,  or  that  It  ran  wltbi 
such  speed  through  the  village.  In  view  of 
this  condition  of  things,  even  If  be  had  prevl- 
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luslr  been  looking  for  the  approach  of  a  train 
from  the  east,  had  his  mind  been  diverted 
therefrom  for  bat  a  few  momeuts,  with  the 
rate  of  speed  at  which  the  train  was  running, 
If  without  signals,  It  would  have  been  on 
blm  unawares,  especially  as  the  long  freight 
train.  In  moving  right  near  him  at  a  speed 
of  from  12  to  IS  miles  an  hour,  would  neces- 
sarily make  considerable  noise.  As  is  held 
is  the  Then  Case,  supra,  be  bad  a  right  also 
to  rely  upon  the  performance  of  the  duty  Im- 
posed upon  the  defendant  by  the  village  ordi- 
nances, to  warn  him  of  the  approach  of  the 
train  by  continuously  ringing  the  bell  upon 
the  engine,  and  not  to  run  the  said  train 
faster  than  10  miles  per  hour  within  the  vil- 
lage. In  addition  to  these  circumstances, 
there  is  full  proof  that  he  was  a  steady,  so- 
ber, and  industrious  man,  in  good  health, 
and  so  situated  that  It  Is  fairly  inferable  the 
instinct  of  self-preservation  was  as  strong  in 
him  as  In  other  men,  which  facts,  of  them- 
selves, may  be  considered  on  the  question 
whether  be  exercised  due  care,  and  legally 
tend  to  prove  the  fact  See  Nowlckl  Case, 
supra,  which  in  Itfl  main  features  is  much 
like  this  case. 

Complaint  is  made  that  It  was  Improper  to 
admit  evidence  that  the  flagman  was  absent 
at  the  time  of  the  accident;  to  prove  how 
much  this  crossing  was  used;  to  admit  evi- 
dence of  the  speed  of  the  train  to  be  given  by 
persons  not  experienced,  etc.  The  company 
kept  a  flagman  at  the  crossing  from  7  o'clock 
a.  m.  to  6  o'clock  p.  m.,  but  bad  none  at  the 
time  of  the  accident  It  t^s  the  only  public 
crossing  in  the  village.  There  was  proof  as 
to  the  extent  of  Its  use.  Trains  ran  through 
at  the  usual  speed  between  stations.  These 
were  facts  proper  to  be  submitted  to  the 
Jury  on  the  question  of  negligence.  Those 
who  testified  to  the  speed  were  familiar  with 
tjralns,  and  were  competent  to  testify.  It 
was  not  a  matter  for  expert  evidence.  The 
evidence  offered  by  defendant  as  to  the  con- 
dition of  the  shoemaker  business  at  Ottawa 
was  not  competent,  and  no  error  was  com- 
mitted In  rejecting  such  evidence. 

No  error  was  committed  In  the  instructions 
given  for  plaintiff.  They  do  not  assume,  as 
stated,  that  the  deceased  exercised  due  care, 
or  that  he  was  killed  by  the  passenger  train 
at  the  crossing.  They  submit  these  facts 
for  the  determination  of  the  jury.  Neither 
was  there  error  In  the  instructions  relating 
to  the  measure  of  damages,  or  the  right  of 
the  widow  and  children  to  damages  on  the 
hypothesis  presented.  The  right  of  Uneal 
kindred  to  at  least  nominal  damages,  with- 
out proof  of  support,  Is  given  by  the  statute, 
where  death  is  caused  by  negligence.  There 
must  be  proof  of  damages  as  to  collateral 
kindred.  City  of  Chicago  v.  Scholten,  7B  HI. 
468;  Railroad  Co.  v.  Swett  40  IlL  197;  Hall- 
road  Co.  v.  Brodle,  156  HI.  317,  40  N.  E.  942. 
The  Instructions  properly  limited  the  dam- 
ages to  the  pecuniary  loss  sustained  by  such 
death.   There  Is  no  other  reasonable  Inter- 


pretation to  be  given  them.  There  was  no 
error  In  refusing  Instructlcois  asked  by  de^ 
fendant  It  is  not  proper  to  tell  the  jury 
what  acts  or  omissions  will  constitute  negli- 
gence, that  It  was  the  duty  of  the  deceased 
to  have  looked  and  listened,  etc.  l^re  be- 
ing no  substantial  error  in  the  record,  the 
judgment  la  affirmed.   Judgment  affirmed. 


(175  111.  32S) 

UNION  SHOW-OASB  CO.  T.  BLINDATTBB. 

(Supreme  Court  of  Ulinois.   Oct  24,  1888.) 

Uastbr  and  Sirvant— Absdhbd  Bjsks— DBr■c^■ 
TIVB  ApPLIANCBB— EifCWLBDm  OF  Danobb — 
Expert  Testimont— Appeal — Varuttcb. 

1.  A  variance  cannot  be  asslnied  as  error 
unless  the  qnestion  was  presented  at  trial,  and 
the  alleged  variance  spedfically  pointed  out 
so  that  the  adverse  party  might  nave  amended. 

2.  A  servant  operating  an  elevator  accord- 
ing to  Instraddons  ^veu  by  his  master  is  not 
iHtimd  to  know  that  it  is  dmngeroos.  mer^ 
ttecause  he  knows  tliat  the  ln>au  on  it  is  out 
of  order. 

3.  Recovery  by  a  servant  for  Injuries  from 
a  falling  elevator  will  not  be  defeated  by  his 
knowledge  of  defects  therein,  re^rdlesa  of 
whether  he  knew  that  tiiey  made  it  unsafe. 

4.  A  servant  operating  an  elevator  with 
knowledge  of  defects  does  not  assume  the  risk 
arisins  from  the  master's  negligence  In  repair- 
ing it  or  in  informing  the  servant  of  dangers 
known  to  the  master. 

5.  In  an  action  for  injury  sustained  by  the 
falling  of  an  alleged  defective  elevator,  an  ex- 
pert on  the  construction  and  operation  of  ele- 
vators may  properly  testify. 

Appeal  from  appellate  court  First  district 
Action  by  Adam  BUndauer  against  the  Ud- 
lon  Staow-Oase  Company.  A  judgment  for 
plaintiff  was  affirmed  by  the  appellate  conrt 
(75  IlL  App.  358),  and  plalntUE  appeals.  Af- 
firmed. 

Bulkley,  Gray  &  More,  for  appellant  Bur- 
ton &  Kelchmann,  for  appellee. 

WILKIN,  J.  Appellee  brought  an  action  on 
the  case  against  appellant  in  the  circuit  court 
of  Cook  county,  to  recover  damages  for  a 
personal  injury  alleged  to  have  been  caused 
through  the  negligence  of  the  defendant  A 
plea  of  not  guilty  being  filed,  a  trial  was  had 
by  Jury,  resulting  lu  a  verdict  of  ¥2,600  for 
plaintiff.  Motions  for  new  trial  and  In  arrest 
of  judgment  were  overruled,  and  Judgment 
rendered  on  the  verdict  That  judgment  has 
been  affirmed  In  the  appellate  conrt  for  the 
First  district. 

The  declaration  averred  that  the  defendant 
used  and  occupied  a  certain  building  for  man- 
ufacturing purposes,  in  connection  with  which 
it  had  an  elevator  for  conveying  materials  and 
employes  from  one  story  to  anotber;  that  the 
plaintiff  was  in  the  employ  of  the  defendant 
and,  in  the  discharge  of  bis  duty,  it  became 
necessary  for  him  to  use  such  elevator;  that 
he  was  injured  owing  to  a  defect  In  an  appli- 
ance, by  which  It  was  stopped  and  prevented 
from  descending,  which  defect  rendered  the 
elevator  dangerous  to  passengers,  and  which 
defect  was  known  to  the  defendant  tmt  of 
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which  the  plaintiff  was  ignorant,  the  elerator, 
by  reason  of  the  defect,  falling  to  the  bottom 
of  the  shaft  A  fnll  statement  of  the  facts 
Is  reported  with  the  oolnlon  of  the  appellate 
court   See  75  lU.  App.  358. 

A  great  deal  of  apace  Is  occnpled  In  the  ar- 
gument of  counsel  on  either  side  In  the  dis- 
cussion of  the  facts  of  the  case,  notwithstand- 
ing It  Is  conceded  that  all  controrerted  ques- 
tions of  fact  must  be  treated  as  settled  In 
favor  of  the  plaintiff  by  the  decision  below. 

The  first  question  of  law  discussed  Is  that 
there  Is  a  variance  between  the  evidence  and 
the  allegations  of  the  declaration.  That  ques- 
tion was  not  raised  upon  the  trial  of  the  case 
Id  snch  a  manner  as  to  entitle  the  appellant 
to  have  It  passed  upon  now.  It  has  been  uni- 
formly held  by  this  court  that,  If  a  party 
seeks  to  take  advantage  of  a  variance  be- 
tween the  evidence  and  the  allegation,  be 
must  do  30  at  the  trial  by  specifically  point- 
ing out  wherein  the  variance  exists,  so  that 
if  deemed  necessary,  the  other  party  may 
amend  his  pleadings  to  avoid  the  variance. 
In  Railway  Co.  v.  Ward,  135  IlL  611,  26  N.  B. 
520,  at  the  close  of  the  evidence,  the  defend- 
ant's counsel  asked  the  court  to  instruct  the 
Jnry  to  find  a  verdict  for  the  defendant  upon 
the  gronnd,  among  others,  that  the  proof  va- 
ried from  the  declaration,  and  we  sold  (page 
516,  135  III.,  and  page  521,  28  N.  E.):  '*Thls 
was  the  only  attempt  to  point  out  a  variance, 
and  It  was  clearly  Insufficient  It  was  In- 
cumbent upon  the  defendant  to  Indicate  and 
point  out  In  what  the  variance  consisted,  so 
as  to  enable  the  court  to  pass  upon  the  ques- 
tion intelligently,  and  also  to  enable  the 
plaintiff  to  80  amend  her  pleading  ss  to  make 
It  conform  to  the  evidence,  and  thus  avoid 
defeat  upon  a  point  In  no  way  involving  the 
merits  of  her  claim.  Under  our  statute,  the 
amendment  might  have  been  Instantly  made, 
subject  only  to  spch  terms  as  the  court  might 
have  seen  fit  to  Impose,  and  the  cause  might 
then  have  proceeded  as  thoagh  no  variance 
had  ever  existed,"— citing  Benevolent  Soc.  v. 
Fletsam,  97  IlL  474.  We  are  unable  to  dis- 
cover wherein  there  is  any  failure  In  this 
declaration  to  state  a  good  cause  of  action, 
nor  that  the  proof  Is  In  any  material  respect 
variant  from  the  allegations.  But,  if  It  were 
otherwise,  It  la  clear  that  the  objection  comes 
too  late: 

The  refusal  of  the  trial  court  to  g^ve  the 
fifth,  tenth,  eleventh,  and  twelfth  instruc- 
tions, and  the  modifying  of  the  ninth,  asked 
by  the  defendant,  are  assigned  for  error. 
The  fifth  instruction  did  not  correctly  state 
the  law.  It  states,  in  substance,  that  it  was 
the  duty  of  the  plaintiff,  as  a  matter  of  law, 
when  he  discovered  that  the  brake  was  out 
of  order,  to  stop  using  the  elevator,  and  re- 
port the  same  to  his  employer.  It  wholly 
ignores  his  testimon;  to  the  effect  that  he 
Lad  instructions  from  the  president  of  the 
defendant  company  as  to  bow  be  should  use 
the  elevator,  and  assumes  that,  merely  be- 
cause be  knew  the  appliance  was  out  of  re- 


pair, he  therefore  knew  that  the  levator 
was  thereby  rendered  unsafe.  "It  Is  only 
when  the  servant  works  with  defective  ma- 
chinery, knowing  It  to  be  defective  or  dan- 
gerous, that  he  assumes  the  risk. incident  to 
its  use.  Not  only  the  defects,  but  the  daiH 
gers,  must  be  known  to  him."  Coal  Co.  t. 
Haennl,  146  III  614,  86  N.  E.  162.  The  elev- 
enth Instruction,  In  so  far  as  It  announced 
the  correct  rule  of  law,  was  substantially 
given  Id  the  eighth  asked  by  the  defendant 
The  tenth  instruction  was  Incorrect  In  that 
It  assumed  that  because  the  elevator  was  de- 
fective, and  known  to  be  so  by  appellee,  he 
could  not  recover,  notwithstanding  he  was 
ignorant  of  the  fact  that  the  defects  rendered 
It  unsafe.  The  twelfth  Instruction  Is  open 
to  the  some  objection,  and  also  that  It  as- 
sumes,  because  plaintiff  knew  or  bad  notice 
of  a  defect  In  the  elevator,  although  also 
known  to  the  appellant,  that  be  took  all  the 
risk  which  might  arise  from  appellant's  neg- 
ligence In  not  repairing  the  defect,  or  In  not 
warning  him  of  dangers  which  were  known 
to  the  defendant.  What  we  bare  here  said 
sufficiently  disposes  of  the  objection  urged  to 
the  modification  of  the  ninth  Instruction  ask- 
ed by  the  defendant 

The  contention  that  the  testimony  of  the  * 
witness  Jalllngs,  as  an  expert  in  the  con- 
struction and  operation  of  elevators,  was  im- 
properly admitted,  Is,  we  think,  without 
force.  The  only  objection  made  to  his  evi- 
dence is  that  the  case  is  not  one  calling  for 
the  opinions  of  expert  witnesses.  We  think 
otherwise,  and  that  the  purpose  for  which 
he  was  called  was  proper.  There  are  no 
substantial  errors  of  law  In  this  record.  The 
judgment  of  the  appellate  court  will  be  af- 
firmed.  Judgment  aiBrmed. 


  (176  III.  278J 

DEMPSTER  et  al.  v.  CITY  OP  CHICAGO. 
(Snpreme  Court  of  Illinois.    Oct  24,  1808.) 

HUNIOIPAL  COBPOHITIOKB— SPBCIAL  ASSKSSUaNTS 

—Co:(ViRMATtox— Withdrawal  ofOnbo- 

Tions— ResTotATioH  or  Riears. 
A  dty  passed  an  ordinance  tor  a  aewer 
In  West  Kighteenth  street  between  certain  ave- 
nues, to  be  paid  for  by  special  ageessment. 
There  was  no  such  street  as  West  Eighteenth 
street  but  the  entire  property  between  the  two 
avenues  named  belonged  to  complainants,  and 
the  ordinance  was  consequently  insufficient  as 
a  basis  of  assessment  Complainants  filed  ob- 
jections to  the  confirmation  of  the  assessment 
of  their  lands,  when  the  city  entered  into  an 
agieemcnt  with  them,  to  induce  the  withdraw- 
al of  the  objections,  that  a  street  shonld  be 
opened  where  It  was  propraed  to  lay  the  sew- 
er, and  the  dty  condemn  that  ^rt  of  com- 
plainants' premises  taken  for  the  street  and 
pay  them  therefor,  and  that  the  warrant  for 
the  collection  of  the  assessment  should  be  stay- 
ed, so  that  complainants  could  use  the  con- 
demnation money  to  pay  the  assessment  The 
city  passed  an  ordinnnce  openinp  the  street 
commenced  condemnatioa  proceedings,  and  the 
amount  of  compensation  to  he  paid  was  agreed 
on,  and  judgment  entered  accordingly.  After- 
wards complainants  withdrew  their  objections 
to  the  confirmation  of  the  assessment,  and 
Judgment  was  entered  staying  the  warrant  u 
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■icreed.  Sabceqnentlr  the  newer  waa  laid 
ACTOSB  compIaiDatits'  lands,  bnt,  before  the  Btay 
expired,  the  city  repealed  the  ordinance  laying 
oat  the  street,  dlamiflsed  the  coodemaation  pro- 
ceedinga,  aad  proceeded  to  enforce  the  Judg- 
ment of  confirmation  and  collect  the  assess- 
ment. Bdd,  that  complainants  were  entitled 
to  a  decree  setting  asioe  the  Jadgment  of  con- 
firmation, and  restoring  them  to  their  original 
rights,  nnlesa  the  agrecm«it  waa  carried  oat 
by  the  city,  since  they  had  no  legal  remedy  to 
recover  compensation  for  the  land  inelnded  la 
the  street. 

Ai»peal  from  saperior  court,  Oook  county; 
F.  Q.  Ball,  JudgCL 

Bill  by  dancer  7*  Dempster  and  others 
against  the.  city  of  Gblcflgo.  From  a  decree 
sustaining  a  demurrer  and  dismissing  the  bUl« 
complainants  appeal.  RererBed. 

H.  8.  &  F.  S.  Osborne  and  R.  F.  Pettibone, 
for  appellants.  Charles  B.  Thornton,  Corp. 
Coausel.  and  William  H.  Sexton,  Asst  Corp. 
Coonsel,  for  appellee. 

CABTWRIGHT,  J.  Appellants  filed  their 
bill  In  the  snperlor  court  of  Cook  county,  ask- 
ing for  relief  against  a  special  assessment  al- 
leged to  have  been  vitiated  by  fraud,  or  for 
a  performance  of  the  agreement  upon  which 
the  Judgment  conflrmlng  the  assessment  was 
entered.  Appellee  demurred  to  the  bill  gen- 
erally for  want  of  equity  on  Its  face,  and  the 
demarrer  was  sustained,  and  tiie  bill  dismiss- 
ed. 

The  facte  aa  stated  In  the  bill,  and  admitted 
by  the  demurrer,  are  as  follows:  Complain- 
ants are  owners,  as  tenants  in  common,  of 
premises  lying  between  Central  Park  avenue 
on  the  east  and  Lawndale  avenue  on  the 
west.  In  the  city  of  Chicago.  On  November 
SO,  1891,  the  city  council  of  the  defendant, 
the  city  of  Chicago,  passed  an  ordinance  en- 
titled "An  ordinance  for  a  connected  system 
of  sewers,  as  follows:  In  West  Eighteenth 
street  from  Central  Park  avenue  to  Lawndale 
avenue,  and  In  Millard  avenne  and  Lawndale 
avenue  from  West  Sixteenth  street  to  Ogden 
avenue,"  to  be  paid  for  by  special  assessment 
This  ordinance  was  Insufficient  as  a  basis 
for  a  special  assessmeut,  for  the  reason  that 
there  was  no  such  street  as  West  Blghteenth 
street  between  Central  Park  avenue  and 
Lawndale  avenue,  but  the  entire  premises 
between  said  avenues  from  Sixteenth  street 
to  Nineteenth  street  were  private  property  of 
the  complainants,  in  their  sole  and  exclusive 
possession,  and  bad  been  In  soch  possession 
and  that  of  their  grantors  for  more  than  40 
years.  Tbe  ordinance  did  not,  therefore, 
specify  the  locality  of  tbe  proposed  sewer, 
but,  while  regular  and  sufficient  upon  Its 
face.  It  contained  an  Impossible  description 
of  the  same.  Thereafter  the  defendant  filed 
Its  petition  In  the  county  court  of  Cook  coun- 
ty to  have  the  cost  of  the  proposed  sewer 
assessed  upon  property  benefited.  Commls< 
sloners  were  appointed,  and  an  assessment 
roll  waa  returned,  assessing  complainants* 
premises  for  benefits  to  the  amount.  In  the 


aggregate,  of  $4,470.78.  OompUlnants  ap- 
peared and  filed  objections  to  tbe  assessment. 
Including,  with  othen»  the  objection  above 
set  forth.  Tberenpon  the  defepdant,  by  Its 
oOeera  duly  antborlBed,  for  the  pn^se  of 
Indnctaig  complainants  to  withdraw  their  ob- 
jections, entered  luto  an  agreemait  wltb 
them  that  a  street  should  be  laid  out  and 
opened  where  It  was  proposed  to  lay  the 
sewer;  that  the  city  would  proceed  Immedi- 
ately to  condemn  that  part  of  compbdnantB* 
premises  taken  for  a  street,  and  pay  com- 
pUnants  tm  the  land  takmi,  the  valne  to 
be  ascertained  by  ocmdemnatlon  proceedings; 
tbat  complainants  should  have  the  nse  of  the 
condemnaUon  money  to  pay  the  special  as- 
sessment,  and,  in  order  to  allow  them  to  re- 
ceive the  condemnation  money  for  that  use, 
the  warrant  for  the  collection  of  the  assess- 
ment should  be  stayed  nntU  Felvoary  1, 
1883;  and  that.  In  condderaUon  of  tbls  agrefr- 
ment,  complainants  should  withdraw  their 
objections.  On  December  2X,  ISftl,  the  dty 
conncll  passed  an  ordinance  to  lay  out  and 
open  West  Blghteoith  street  from  Central 
Park  avenue  to  Lawndale  avenue,  and  on 
March  26, 1892,  filed  its  petition  for  tbe  con- 
demnation of  complainants^  property  to  be 
takoi  for  the  proposed  street  Complabi- 
anta  entered  their  appearance,  and  paid  or 
Incurred  large  expenses  for  expert  witnesses 
and  attorney's  fees,  and  .attended  In  court 
for  two  days  while  the  case  was  on  call  for 
trlaL  Before  the  Jury  was  impaneled,  an 
agreement  was  reached  between  them  and 
the  city  on  the  amount  of  compensation  to 
be  paid.  Thereupon  the  Jury  was  Impaneled 
and  sworn,  and  tbe  city  produced  and  swore 
one  of  Its  expert  witnesses,  who  testified  that 
the  land  was  worth  $45  per  front  foot.  Judg- 
ment was  entered  In  accordance  with  this 
testimony  and  the  agreement  May  25,  1892, 
for  $5,M0,  for  the  land  to  be  taken.  On 
May  26,  1892,— the  next  day  after  the  entry 
of  the  Judgment,— complainants,  relying  upon 
said  agreement  withdrew  their  objections  to 
the  confirmation  of  tbe  assessment,  and  Judg- 
ment of  confirmation  was  entered  staying  the 
warrant  according  to  the  agreement,  to  Feb- 
ruary 1,  1893.  Tbe  defendant  entered  upon 
the  land  of  complainants,  and  laid  the  sewer 
across  It.  Afterwards,  on  January  28,  189:1, 
shortly  before  tbe  warrant  was  to  Issue  for 
the  collection  of  the  special  assessment  the 
city  council  repealed  the  ordinance  laying  out 
tbe  street  and  the  corporation  counsel  of  the 
city  thereupon  dismissed  the  condemnation 
proceedings.  The  defendant  then  proceeded 
to  enforce  the  Judgment  of  condemnation,  and 
collect  the  apodal  assessment  The  prayer 
of  the  bni  is  that  the  defendant  be  restrained 
from  carrying  oat  the  Judgment  confirming 
the  special  assessment  and  that  the  same 
be  declared  no  charge  opon  complainants' 
premises,  or,  In  tbe  alternative,  that  the  de- 
fiant carry  out  Its  agreement  under  which 
tbe  Judgment  was  entered,  and  t3ie  complain^ 
ants  olfer  to  the  dty  a  conveyance  of  tbe 
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title  whlcb  It  would  hare  acquired  under  tbe 
condemnation  proceedings. 

If  a  transaction  such  as  is  here  detailed  In 
the  bni  and  admitted  by  the  demurrer  to  be 
truly  stated  had  taken  place  between  two 
Individuals,  there  could  be  but  one  rolce 
concerning  Its  character  as  a  flagrant  fraud, 
and  equity  would  promptly  afford  relief  to 
the  Injured  party  against  any  attempt  to  en- 
force the  Judgment  It  la  contended,  how- 
ever,  that  relief  against  the  wrong  Inflicted 
must  be  denied  In  this  case,  because  the 
claim  iB  for  a  tax,  and  because  defendant  Is 
authorized  by  law  to  make  a  special  assess- 
ment  before  condemning  the  land  for  public 
use,  and  complainants  have  a  legal  remedy 
to  recover  compensation  for  their  land  which 
has  been  taken.  It  has  been  settled  by  re- 
peated decisions  that  tbe  objection  that  a 
city  has  not  acquired  title  to  the  land  In 
which  It  proposes  to  put  a  sewer  cannot  be 
made  In  the  assessment  proceedings  In  the 
county  court.  Village  of  Hyde  Park  t.  Bor- 
den, 94  111.  26;  Holmes  r.  Village  of  Hyde 
Park,  121  HI.  128.  13  N.  EL  540;  Maywood  Co. 
T.  Village  of  Maywood,  140  ni.  218,  29  N.  K. 
704.  The  presumption  of  good  faith  on  tbe 
part  of  a  municipal  corporation  obtains,  and 
It  Is  presumed  that  It  will  proceed  and  ob- 
tain the  property  by  condemnation.  It  Is 
equally  true  that,  where  the  objection  Is  that 
title  to  the  property  where  the  improTemeut 
Is  constructed  has  not  been  acquired,  and 
there  is  no  complaint  further  than  mere  de- 
lay In  acquiring  it,  the  objection  cannot  be 
made  upon  an  application  for  Judgment  of 
sale.  Boynton  t.  People.  169  111.  553,  42  N. 
E.  842.  But  while  It  Is  true  that  an  objec- 
tion that  title  has  not  been  obtained  cannot 
be  Interposed  in  the  assessment  proceeding, 
it  was  said  In  the  case  of  Holmes  t.  Village 
of  Hyde  Park,  supra.  If  it  were  made  to  ap- 
pear that  there  was  a  probability  that  the 
Tillage  would  not  acquire  title,  a  bill  In  chan- 
cery would  He  to  enjoin  the  assessment  pro- 
ceedings until  such  title  should  be  acquired; 
and  in  the  case  of  Goodwillie  v.  City  of  Lake 
View,  137  III.  51,  27  N.  E.  15.  the  court  said 
that,  If  It  was  apprehended  that  the  city 
could  not  or  would  not  acquire  title,  it  would 
not  be  doubted  that  a  court  of  equity  would 
afford  adequate  relief.  An  objection  that 
the  city  had  not  acquired  title  to  the  proper- 
ty could  not  be  made  In  the  assessment  pro- 
ceedings, but  In  this  case  the  objection  was 
not  merely  of  that  nature.  It  was  to  the 
Bufflciency  of  the  ordinance,— that  there  was 
no  such  place  as  was  named  in  it  While 
the  ordinance  purported  to  give  the  location 
of  the  Improvement,  It  was  an  Impossible 
one,  because  there  was  nothing  which  an- 
swered the  description  of  the  ordinance. 
There  was  no  place  known  as  "West  Eigh- 
teenth street  between  Central  Park  avenue 
and  Lawndale  avenue."  but  the  premises 
were  In  the  exclusive  possession  of  the  com- 
plaluants  as  their  property,  and  there  was 
notK^ug  In  the  nature  of  a  street  there.  This 


was  a  good  objection  to  the  application  for 
confirmation  of  the  assessment  Although 
the  ordinance,  on  its  face,  specified  tiie  lo- 
cality of  the  Improvement,  It  could  be  shown 
by  extraneous  evidence  tiiat  there  was  no 
Buch  street  sua  was  named.  In  Steenberg  v. 
People,  164  HL  478^  45  N.  B.  970,  It  was  held 
that  where  tbe  ordinance  was  fair  and  legal 
on  Its  face,  giving  a  full  and  sufficient  de- 
scription of  tbe  locality  of  an  Improvement, 
although  It  could  be  shown  that  the  descriiH 
tion  was  a  false  one,  tbe  objection  must  be 
made  on  tbe  application  for  confirmation, 
and  could  not  be  made  on  application  for 
Judgment  of  sale.  This  assessment  could 
not  be  enforced,  and,  by  withdrawing  their 
objections,  complainants,  through  the  agree- 
ment and  representations  of  defendant  or  Its 
officials,  lost  a  substantial  right  The  law 
secures  to  them,  as  property  owners,  this 
Important  and  substantial  right  of  objection 
to  the  proposed  assessment  and  to  a  hearing 
of  the  objection.  This  understanding  was 
entered  Into  by  complainants,  so  far  as  ap- 
pears, In  good  faith  on  their  part;  and  after 
tbe  defendant  bad  obtained  all  the  benefits 
of  the  agreement,  and  had  laid  the  sewer 
across  tbeir  property,  the  ordinance  for  lay- 
ing out  a  street  was  repealed.  This  con- 
duct, In  violation  of  the  agreement  warrants 
the  Infwence  tbat,  having  acquired  posses- 
sion, there  Is  no  Intention  of  laying  out  a 
street  but  a  fnindulent  doilgn  to  disregard 
the  agreement  and  enforce  the  assessmmt 
The  assessment  Is  not  a  tax  In  the  ordinary 
sense,  but,  U  It  were,  tbe  rule  Is  that  a  tax 
in  which  the  party  is  deprived,  by  fraudu- 
lent practices  of  the  officers,  of  Important 
rights  which  the  law  Intends  to  secure  to 
him,  may  be  enjoined.  Cooley,  Tax'n,  547. 

The  complainants  have  no  legal  remedy  to 
recover  compensation  for  the  land  Included 
In  tbe  street  which  was  abandoned,  and  tbe 
ordinance  repealed.  The  locality  which  Is 
described  In  the  ordinance  as  a  street  is  not 
a  street  The  assessment  could  not  be  en- 
forced against  complainants  under  tbe  ordi- 
nance, and  the  proceeding  Is  shown  by  the 
bill  to  be  vitiated  by  fraud,  against  which  a 
court  of  equity  should  give  relief.  The  bill 
showed  good  ground  for  setting  aside  tbe 
Judgment  of  confirmation,  and  restoring  Ibe 
parties  to  their  original  rights,  uidess  the 
agreement  should  be  carried  out  by  the  de- 
fendant It  was  error  to  sustain  tiie  demur- 
rer and  dismiss  the  bllL  Tbe  decree  is  re* 
versed,  and  the  caase  remanded.  Beveraed 
and  remanded. 

an  III.  ss) 

TOWN  V.  HOWIBSON. 

(Supreme  Court  of  Illinois.  Oct  24,  1898.) 

Order  for  Appeai,— Pasties— Dismissal— Writ 
OP  Error. 

1.  Where  the  following  minute  of  an  order 
for  appeal  was  indorsed  on  the  back  of  the 
draft  of  a  decree  for  plaintiff:  "Appl.  b; 
lief'ts,  T.  and  S.,  to  Appl,  qt— Bd.  ?S0O-20 
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ds.,"~Rii  order  pennitting  defendants  a  joint 
appenl  on  condition  that  they  filed  a  S300  bond 
within  20  davB,  approved  oj  the  chancellor, 
conforma  to  the  minute  of  the  order  of  appeal 
Indorsed  on  the  decree. 

2.  Where  an  order  for  an  appeal  to  the  ap- 
pellate court  permitted  defendants  to  appeal 
Jointly,  an  appeal  hy  one  defendant  was  prop- 
erly diBmiBBed,  since  a  party  desiriiv  to  sever 
should  obtain  an  order  therefor. 

S.  A  motion  will  not  He  in  the  supreme  court 
by  an  appellant,  who  has  appealed  from  the 
diBmissal  of  his  appeal  to  the  appellate  court, 
to  allow  him  a  writ  of  error  and  supersedeas 
on  the  record,  and  on  his  printed  abstracts 
and  briefs. 

Appeal  from  appellate  court,  First  district 
Bill  by  Jeanette  Howleson  against  JDavid 
E.  Town  and  another  to  foreclose  a  deed  of 
trust.  From  a  decree  for  complainant,  de- 
fendfuit  Town  appealed  to  the  apellate  court 
His  appeal  was  cUunlflsed,  and.  be  appeala. 
Affirmed. 

Charles  Plckler,  for  appellant  James  A. 
Peterson,  for  appellee. 

CARTER,  C.  J.  The  question  h&n  U 
whether  or  not  the  apellate  court  erred  in 
dismissing  the  appellant's  appeal  to  that 
court  There  was  a  decree  of  foreclosure  of 
a  deed  of  trust  on  real  estate  against  appel- 
lant and  Nathan  Silverman  at  the  October 
term,  1897,  of  the  circuit  court  of  Cook  coun- 
ty. Upon  the  baclc  of  the  draft  of  the  de- 
cree the  following  mlnate  of  an  order  for  ap- 
peal was  Indorsed:  "Appl.  by  def'ts  David 
E.  Town  and  Nathan  Silverman  to  Appl. 
Ct— Bd.  $300.— 20da."  In  entering  the  de- 
cree, the  clerk  wrote  up  the  order  for  appeal 
thus:  "And  thereupon  said  defendants,  Da- 
vid E.  Town  and  Nathan  Silverman,  pray  an 
appeal  from  tills  decree  to  the  appellate  court 
in  and  for  the  First  district  of  DUnols,  which 
Is  granted  on  condition  that  said  defendants 
do  file  herein  a  good  and  sufficient  bond,  in 
the  penal  sum  of  $300,  within  twenty  days, 
with  sureties  to  be  approved  by  the  clerk 
of  this  court."  Wltliin  the  time.  Town  pre- 
sented his  separate  appeal  bond,  had  it  ap- 
proved by  the  ctiancellor  and  filed  it  with 
the  clerk,  and  the  transcript  was  duly  filed 
in  the  appellate  court  Afterwards  appel- 
lant moved  the  appellate  court  for  leave  to 
amend  the  appeal  bond,— in  what  respect,  tbe 
record  does  not  show,  but  shows  only  tbe 
motion,  and  that  It  was  denied.  Afterwards, 
on  the  same  day,  on  suggestion  of  a  diminu- 
tlon  of  the  record,  appellant's  motion  for 
leave  to  supply  the  same  Instanter  and  to 
assign  additional  errors  was  allowed,  and  the 
order  was  compiled  with.  Thereupon,  on 
motion  of  the  appellee,  tbe  appeal  was  dl8< 
missed.  The  supplemental  record,  upon 
which  error  was  also  assigned,  shows  that 
at  the  April  term,  1898,  of  the  circuit  court, 
appellant  moved  to  amend  the  order  for  ap- 
peal of  that  court  to  conform  to  the  minute 
on  the  draft  of  the  decree;  appellant  con- 
tending It  allowed  an  appeal  by  him  on  fil- 
ing bis  separate  bond,  approved  by  the  chan- 


cellor. Tbe  chancellor  entered  an  order 
amending  the  order  previously  entered  In  no 
respect,  except  that  the  appeal  bond  should 
be  approved  by  the  chancellor.  When  this 
supplemental  record  was  filed,  the  only  efiCect 
It  bad  was  to  cure  the  defect  In  the  approval 
of  the  bopd;  it  having  been  approved  by  tbe 
chancellor,  Instead  of  the  clerk.  The  moUon 
to  amend  had  been  denied,  and  was  not  there- 
after renewed,  and  leave  was  not  asked  to 
file  a  new  or  sufficient  bond  conforming  to 
the  order.  The  record  does  not  show,  be- 
yond the  prayer  for  appeal,  any  attempt 
whatever  by  the  defendant  Silverman,  or  on 
his  behalf,  to  take  or.  to  join  In  an  appeal, 
but,  on  the  contrary,  an  attempt  by  Town, 
only,  to  perfect  his  separate  appeal.  Upon 
this  state  of  the  record,  we  are  not  called 
upon  to  decide  whether  or  not  It  would  have 
been  error,  had  tbe  appellate  court  refused 
leave  to  file  a  good  and  sufficient  bond  on 
behalf  of  both  defendants  below,  under  sec- 
tion 69  of  the  practice  act,  which  provides 
that  "no  appeal  to  the  supreme  or  appellate 
court  shall  be  dismissed  by  reason  of  any 
Informality  or  Insufficiency  of  the  appeal 
bond,  If  the  party  taking  such  appeal  shall, 
within  a  reasonable  time  to  be  fixed  by  the 
court,  file  a  good  and  sufficient  bond  In  such 
cause,  to  be  approved  by  the  said  court" 
No  such  leave  was  asked,  or  bond  offered. 
There  was  therefore  no  error  In  denying  ap- 
pellant's motion  to  amend  the  bond. 

The  only  remaining  questions  are:  Did  the 
circuit  court  err  In  refusing  to  amend  the 
order  of  appeal  so  as  to  permit  appellant  to 
take  his  separate  appeal?  And  did  the  ap- 
pellate court  err  in  dismissing  tbe  appeal, 
as  the  record  then  stood?  At  the  subsequent 
term  at  which  the  motion  to  amend  was 
made,  the  amendment  could  be  made  only 
from  some  minute  or  memorial  paper  from 
which  It  could  be  determined  what  the  order 
made  by  the  court  really  was.  Gebble  v. 
Mooney,  121  DL  265,  12  N.  E.  472;  CulTer 
T.  Cougle.  165  IIL  417,  48  N.  E.  242.  The 
court  observed  this  rule  In  making  the  amend- 
ment, and  the  amended  order  conformed  to 
the  minute  of  the  order  of  appeal  Indorsed 
on  the  decree  as  filed.  The  meaning  of  this 
minute  or  memorandum  was  that  the  de- 
fendants Jointly  prayed  an  appeal.  Nor  was 
there  any  showing  made  for  an  appeal  by 
Town  alone,  but  tbe  court  was  only  asked 
to  Interpret  the  minutes  as  allowing  such 
severance.  The  court  did  not  err  in  refus- 
ing to  amend  the  order  so  as  to  allow  appe- 
lant to  appeal  separately.  Such  an  order 
would  have  been  a  different  one  from  the 
order  actually  made  by  the  court  as  shown 
by  the  minute,  and  the  statute  does  not  au- 
thorize appeals  by  piecemeal.  The  appel- 
late court  then  properly  dismissed  tbe  ap- 
peal As  said  In  Hlleman  v.  Beale,  115  HI. 
355,  5  N.  E.  108,  "The  right  to  an  appeal  Is 
strictly  statutory,  and  a  party,  to  avail  him- 
self of  this  privilege,  must  conform  to  the 
order  of  the  court  which  tbe  statute  author- 
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Izes  It  to  snrescrlbe.**  And,  u  fhae  f  urttier 
said,  the  section  of  tbe  practice  act  alloving 
one  of  Bereral  parties  to  appeal  and  to  use 
the  names  of  the  other  parties  does  not  an- 
thorlse  tbe  party  appealing  to  sign  the  names 
of  the  other  parties  to  tiie  appeal  bond,  and 
a  party  desiring  to  sever  should  obtain  an 
order  to  that  effect.  See,  also,  among  oth- 
«r8,  Tedrlck  t.  Wells,  iS2  HL  214,  38  N.  B. 
U2S,  and  Hammond  t.  People,  164  m.  465, 
46  N.  B.  796.  In  the  latter  case  the  decree 
provided  for  a  severance,  the  appeal  by  one 
purported  to  be  on  behalf  of  all,  and  a  mo- 
tion for  leave  to  file  a  snffldent  bond  was 
allowed. 

Appellant  has  made  a  motion  to  aHow  a 
writ  of  error  and  supersedeas  upon  tbe  rec- 
ord and  supplemoit^  record,  and  upon  his 
printed  abstracts  and  briefs.  This  motion  is 
addressed  to  tbe  wrong  court  <HoIden  t. 
Herkimer.  68  HL  268;  Haines  v.  People,  97 
HI.  161),  and  most  be  denied.  The  piAg;- 
ment  of  the  appellate  court  win  be  affirmed'. 
Judgment  affirmed. 


(174  III.  mi 

VOmMY  V.  DOUGHBRTT. 

(Supreme  Court  of  IlUnois.   Oct  24,  1808.) 

MaSTBR    and    SeRTAKT  —  PBKSONAL    IliJURIBS  — 

Pkoof — AesuKPTioiT  or  Rii>K — Ckbpi- 

BILITT  Of  W1TITB86. 

1.  In  an  actloQ  by  a  servant  for  inJnrles 
cauaed  by  defectire  machinery,  he  is  only  re- 
qiiired  to  prove  tils  cause  of  action  by  a  slight 
preponderance  of  the  evidence. 
'  2.  Where  the  master  promised  to  repair  de- 
fective machinery  complained  of  by  the  aerr- 
ant  tbe  servant  could  rely  thereon,  and  con- 
tinue using  the  machinery,  without  assnming 
the  risk  of  the  defect,  for  a  time  reasonaUy 
sufficient  to  enable  the  master  to  do  bo. 

3.  In  determining  tbe  credibility  of  a  wit- 
ness, it  18  proper  for  the  jury  to  consider  liis 
Interest  In  the  suit,  as  shown  by  the  evidence. 

4.  In  an  action  by  a  servant  for  injuries  sus- 
tained through  defective  madiinery,  he  must 
prove  by  a  preponderance  of  the  evidence 
that  he  was  exeicisiug  that  degree  of  care  and 
caution  whldi  a  reasonably  prudent  and  cau- 
tious man  would  excrdse  under  like  circum- 
stances in  the  situation  that  he  was  placed,  as 
shown  by  the  evidence. 

Appeal  from  appellate  court.  First  district 
Action  by  John  Dougherty  against  WliUam 
E.  Donley.    From  a  judgment  for  plaintUf 
affirmed  in  the  appeUate  court  (75  111.  App. 
379),  defendant  appeals.  Affirmed. 

This  was  an  action  on  the  case,  brought  by 
appellee,  to  recover  damages  for  hijurtes 
claimed  to  have  been  received  by  him  while 
using  a  broken  and  defective  hay-cutter  be- 
longing to  his  employer,  the  appellant  Tbe 
declaration  proceeds  upon  the  theory  that 
such  defect  or  imperfection  was  known  to 
the  defendant  and  also  to  the  plalntUf,  but 
that  the  plaintiff  was  ordered  to  use  stUd 
machine,  and  did  so  use  It  for  a  short  time, 
under  the  promise  of  his  employer  that  it 
would  be  repaired  soon;  and,  while  so  using 
It  his  hand  was  caught  and  mangled,  result- 
ing In  serious  li^nry.   A  jury  In  the  trial 


court  returned  a  verdhA  of  12,600.  Upon  a 
motion  for  a  new  trial,  a  temlttltnr  of  S700 
was  entered,  whereupon  a  motion  for  a  new 
trial  was  overrule,  and  Judgment  for  91,800 
was  entered.  On  appeal  to  the  wpellats 
court  for  the  First  district  this  Judgmuit 
was  affirmed,  and  thereupon  this  appeal  was 
prosecuted  to  this  conrt 

L.  C.  Cooper  and  S.  S.  Jonas,  for  appellant 
Bdward  Maher  and  Charles  0.  Gilbert,  for  ap- 
pellee; 

PUJLLIPS,  3.  (after  atatlnff  th»  facts). 
The  only  error  assigned  and  argued  by  ap- 
pellant Is  lhat  the  court  erred  In  giving  In- 
Btmctlons  for  appellee,  and  In  modifying  an 
Instmction  asked  by  qnieUBiit  The  fint  in- 
Btrnctlon  given  for  plaintiff  below  was  as 
follows:  *'The  court  Instructs  tbe  jury  fliat 
while,  as  s  matter  of  law,  the  burden  ot 
proof  Is  uptm  flie  plaintiff,  Dougherty,  and  it 
is  for  blm  to  prove  his  case  by  a  preponder- 
ance of  tbe  evidence,  still,  If  the  jury  And 
that  the  evidence  bearing  iipon  the  plaintiff's 
case  preponderates  In  his  favor,  although  bull 
slight^,  It  would  be  sufficient  for  the  Jury 
to  find  the  issues  In  his  favor,  and  to  find  a 
verdict  against  the  defoidant  Donley.*' 
This  form  of  instruction  was  given  by  the 
trial  court,  and  approved  by  this  court  In 
the  case  of  Taylor  v.  FeUng,  164  lU.  381, 
45  N.  B.  161. 

The  fourth  Instruction  was  that  If  the  Jury 
believe,  from  the  evidence,  the  hi^-cuttN' 
was  defective,  as  charged,  and  tiie  plaintiff 
notified  the  defendant  of  each  defect  and 
that  such  defect  rendered  plalntUPs  services 
dangmus,  whereupon  the  defendant  prom- 
ised to  have  the  hay-cutter  r«;palred,  then  If 
you  further  believe,  from  the  evidence,  tiiat 
the  plaintiff  thereupon  relied  upon  the  said 
promise  of  the  said  defendant  to  repair  said 
hay-cutter,  and  that  the  said  plaintiff  con- 
tinued In  his  said  employment  a  reasoniUile 
time  to  permit  the  defendant  to  repair  said 
hay-cutter,  tbe  plaintiff  was  not  fbea  guflty 
of  negligence  In  continuing  to  use  said  hay- 
cutter  for  a  reasonable  time."  It  would  have 
been  more  proper,  perhaps,  to  have  told  the 
Jury  that  under  such  circumstances  tiie  plain- 
tiff had  a  right,  under  the  law,  to  continue 
in  the  employ  of  the  mast«,  relying  upon 
such  promise;  but  the  effect  of  the  instruc- 
tion was  in  substance  the  same.  This  role 
Is  approved  in  the  cases  of  Furnace  Co.  v. 
Abend,  107  HI.  44,  Swift  &  Go.  v.  Madden, 
166  lU.  41,  46  K.  B.  979,  and  Steel  Co.  v. 
Mann,  170  III.  200,  48  N.  B.  417. 

The  eighth  Instruction  given  on  behalf  of 
the  plaintiff  told  the  Jury,  in  substance,  that, 
if  any  witness  was  In  the  employ  of  either 
plaintiff  or  defendant  such  relation,  might  be 
coniddered,  together  with  any  other  relation 
which  existed  between  such  witness  and 
such  party  to  the  suit,  and  tiiat  such  inter- 
est if  suy  Is  shown  1^  the  evidence,  might 
be  considered  by  the  Juiy  fn  determining  the 
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wdght  to  be  ^Ten  the  testhnony  ot  each 
wttneas.  taking  the  same  In  connection  -with 
all  other  OTldence  in  the  case  and  the  facts 
ana  dretmutancee  proven.  There  was  no 
snlMtantlal  or  reversible  error  In  this  Inatinc- 
tlon.  It  Is  alvays  ivoper  for  the  Jnry  to 
consider  the  Interest  If  any  Is  shown  by  the 
evidence,  which  a  witness  has  In  the  result 
of  the  suit,  In  determining  his  credlbUl^. 

In  ttie  first  Instruction  offered  by  defend- 
ant, which  was  modified  and  appears  as  the 
ninth  instnictlon,  the  Jury  were  ttdd  tha^  to 
authorin  a  recovery,  the  plaintiff  must 
prove,  by  a  pre^nderapce  of  the  evidence, 
that  he  was  exercising  that  degree  of  care 
and  cautl(m  at  the  time  of  the  Injnry  which 
a  reasonably  prudent  and  cautious  man 
would  have  exercised  under  like  drcnmatan- 
ces,  and  the  cotirt  added  thereto,  *^d  in  thfr 
situation  that  plaintiff  was  placed,  as  ^wn 
by  the  erldmce."  There  was  no  substantial 
error  in  this  modification.  Whatever  sltusp- 
tlon  the  evidence  showed  the  plaintiff  was  in 
at  the  tinw  he  received  the  injury  was  the 
position  in  which  he  must  necessarily  have 
beeu  expected  to  exercise  sncb  care  and  cau- 
tion. Tbete  was  so  reverslUe  error  In  the 
giving  or  modifying  of  Instructions,  and  the 
Judgment  of  the  appellate  court  for  the  First 
district  affirming  the  Judgment  of  the  su- 
perior court  of  Co€^  county  Is  affirmed. 
Judgment  affirmed. 


n75  ni.  79) 

CBANE  CO.  V.  TIBRNET  et  al. 
(Sopreme  Coart  of  IIUdoIb.   Oct.  24,  1898.) 

'  PlRTRBBSHrP— SCOPR  OF*Bo9INF83 — AUTHOUITT  OF 
PaWTSBM — CONTKAOTS — IXSTKDOTIUNS— Evi- 

DiNCi— Bill  or  ExospTioxa. 

1.  An  abstract  of  a  copy  of  a  record  in  an- 
other case,  which  was  a  copy  of  a  copy  of  an 
alleged  document  which  the  peraon  copying 
did  not  know  to  be  an  original  paper,  and 
which  WEB  not  proved  to  hare  been  executed, 
Is  InadmisBible  as  secondary  evidence. 

2.  A  bill  of  exceptions  ia  to  be  construed 
most  strongly  against  the  party  preparing  it. 

3.  When  the  principle  contained  in  a  re- 
quested instruction  is  contained  in  another  al- 
ready giren,  the  request  may  be  refused. 

4.  An  Instruction  in  an  action  against  a  part- 
nership to  recover  for  goods  sold,  which  as- 
sumes that  the  goods  were  within  the  appar- 
ent scope  of  the  firm  busineea,  is  erroneous. 

5.  An  instruction  which  merely  states  an 
abstract  rule  of  law,  not  applicable  to  tbe  facts 
In  the  case,  is  properly  refused. 

6.  The  power  of  a  partner  to  bind  the  firm 
extends  to  the  apparent  scope  of  the  business 
actually  transacted  by  the  firm,  and  persona 
dealing  with  him  are  not  bound  by  Hmitatloos 
contained  in  the  partnership  articles. 

7.  Where  goods  within  the  apparent  scope 
of  a  firm  business  are  purchased  oy  one  part- 
ner, ostensibly  for  the  firm,  but  really  for 
another  firm,  in  which  the  member  making  the 
purchase  is  also  a  partner,  the  firm  wlu  be 
bound,  unless  the  seilor  was  aware  of  the  real 
natnre  of  the  transaction. 

Appeal  from  appellate  court,  Ftait  district 
Action  by  the  Crane  Company  against  Bli- 
chael  3.  Tlemey  and  another.  Judgment  for 
d^eudant^  and  plaintiff  aweala,  Keversed. 


James  H.  Barnard  and  Aifhcraft  &  Qordon, 
t<a  appdiant  Bdward  Maher  <A.  B.  Jenfcs, 
of  counsel^  for  appdlee  M.  G.  McDonald. 

OABTWRIGHT,  J.  Appefiant  the  Crane 
Company,  iNrought  this  suit  in  assumpsit  for 
goods  sold  to  the  v>peUees,  Michael  J.  nemey 
and  Michad  C  McDonald,  as  partners  com- 
posing the  firm  of  SL  J.  Tloney  &  Co.  Tler^ 
ney  was  defaulted,  and  the  case  was  tried 
upon  the  Issue  whether  McDonald  was  Joint- 
ly liable  as  a  partner  with  Tlemey  for  the 
goods  sold.  Appellant  sought  a  Judgment 
against  both,  bat  there  was  a  verdict  for  Ue- 
Donald,  and,  falling  to  recover  against  bim, 
there  was  Judgment  for  both  appellees,  which 
has  been  affirmed  1^  the  appellate  court. 

The  case  Is  argued  here  on  behaU  of  Midi- 
ad  C.  M(J>fmald  coiIy,  He  was  a  partner 
with  Michael  J.  Tlemey,  under  the  name  of 
M.  J.  Tloney  A  Ga,  In  the  machine  mxgply 
business,  and  bis  counsel  says  that  his  dahn 
at  -tlie  trial  was  that  the  goods  In  question' 
were  In  fact  bought  fDr  and  used  tqr  the 
Globe  Steam-Heating  Company,  uother  flm 
engaged  In  the  steanvheatliv  bnslnesB,  in 
which  he  was  not  a  partner,  and  not  for  M. 
J.  Tlemey  &  Co.,  In  which  he  was  a.  partner, 
and  tbat  plaintiff  bad  notice  of  these  facts. 
On  the  trial  the  defoidaut  McDonald  ofGered 
to  read  In  evidence  from  the  abstract  of  the 
record  in  tbe  case  of  ^^nald  v.  Fairbanks, 
161  m.  121,  43  N.  K.  783,  what  purported  to 
be  a  Copy  of  an  agreement  of  Bema^  B.  Mc- 
Ginn, Mlchad  J.  Tlemey,  and  Bdward  B.  Mc- 
Donald dissolving  tbelr  partnerdUp  under  the 
name  of  the  Globe  Steam-Heathig  Oompany. 
Plaintiff  objected,  but  tbe  obJectl<m  was  over- 
ruled* and  that  port  of  the  abstract  of  the  rec- 
wd  was  read  In  evidence.  The  evidence  as 
to  the  abstract  was  substantially  as  follows: 
It  was  made  by  McDonald's  attorney,  with 
the  aid  of  a  stenographer,  from  the  record  in 
the  other  mlt  referred  to.  That  zeaaid  con- 
tained a  copy  of  a  paper  read  in  evidence 
In  that  ault,  and  this  part  of  tbe  abstract 
was  a  WBT  tttm  tbat  recwd.  The  paper 
which  was  so  read  In  the  other  case;,  and  cop- 
ied In  tbe  record,  was  produced  In  court  bi 
this  case;  and  It  was  shown  that  it  was  not 
an  original  documoit,  but  a  copy  of  a  paper 
presented  to  an  attorn^  in  the  other  case 
by  Bernard  B.  McGinn  at  his  office.  The  at- 
tmney  to  whom  the  papor  was  presented  by 
McGinn  made  tbe  copy  which  was  read  in  tbe 
other  case,  and  it  went  into  the  record,  but 
he  bad  no  knowledge  whether  the  paper  be 
copied  was  an  original  paper,  and  there  was 
no  evidence  that  it  had  ever  been  executed 
by. the  parties.  There  was  no  evidence  that 
there  ever  was  an  orl^nal  acecnted  or  what 
bad  become  of  it,  and  there  had  been  no  rea- 
sonable effort  to  procure  the  wl^nal,  U  there 
ever  was  any.  The  abstract  admitted  was  a 
copy  of  a  record  which  was  a  copy  of  a  copy 
of  an  alleged  document  not  proved.  Follow- 
ing the  evidence  showing  these  facta  In  the 
bUl  of  exceptions  Is  thla  statement:  "The 
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foregoing  was  all  the  evidence  Introduced  by 
either  party  as  to  the  admlsslblUty  of  the 
paper  referred  to,"— and  this  Is  followed  by 
the  roUng  of  the  court  admitting  the  evidence. 
Following  the  evidence  objected  to,  the  bill 
of  exceptions  contains  the  following:  "Which 
evidence,  with  other  evidence  Introduced,  and 
because  of  the  Introductlwi  of  other  evidence, 
tended  to  prove  the  Issues  In  the  case,  and 
which  evidence  was  made  material  and  admis- 
sible by  and  because  of  other  evidence  Intro- 
doced  in  the  case." 

The  bill  of  exceptions  is  the  pleading  ot  the 
party  inreparlng  it,  and  Is  :to  be  construed 
most  strongly  against  him.  But  this  Mil 
shows  that  the  evidence  recited  In  It  was 
the  only  evidence  introduced  as  to  the  admis- 
sibility of  this  secondary  evidence.  If  the 
further  statement  was  Intended  to  apply  to 
Its  admlBslbillty  as  secondary  evidence,  It 
amounts  merely  to  saying  that  evidence 
which  had  no  reference  to  Its  admissibility 
rendered  It  admissible.  The  entire  evidence 
before  the  court  when  the  paper  was  admit- 
ted and  read  to  the  Jury  Is  contained  In  the 
bill  of  exceptions,  and  la  certified  to  be  all 
the  evidence  on  that  subject  The  furtha 
statement  spears  to  have  been  with  refer- 
ence to  the  admissibility  of  the  evidence  as 
tending  to  prove  the  Issue,  and  not  as  to  Its 
character  as  secondary  evidence.  Every  rule 
of  law  governing  the  iDtrodn(^on  of  second- 
ary evidence  was  disregarded,  and  It  was  er- 
ror to  admit  the  abstract 

Objection  Is  made  to  the  refusal  of  the 
court  to  give  certain  InstructltHis  asked  by 
plaintiff*  and  to  the  modification  of  the 
twelfth  instruction  which  was  given,  but 
we  think  the^  was  no  error  In  such  action. 
The  principle  stated  in  the  second  instruction 
was  contained  in  the  first,  which  was  given 
In  sbnpler  and  better  form.  The  fourth  as- 
sumed that  the  goods  sold,  or  some  part  of 
them,  were  within  the  apparent  scope  of  the 
business  transacted  by  the  defendants  as 
partners,  ai^  It  was  properly  refused.  The 
sixth  merely  stated  a  rule  of  law  in  an  ab- 
stract form  not  applied  to  the  (acts  of  the 
case,  and  it  is  not  error  to  refuse  such  an 
Instruction.  The  object  of  instructions  Is  to 
Inform  the  Jury  what  rules  of  law  they  must 
apply  to  certain  conditions  of  fact  In  reach- 
ing a  conclusion  as  to  their  verdict  and,  if 
counsel  falls  to  draw  them  in  such  form  as 
to  apply  them  to  conditions  of  fact  which 
the  evidence  tends  to  prove.  It  Is  not  error 
for  the  court  to  refuse  to  give  them.  What 
was  good  in  the  other  instructlcm  refused 
was  Included,  in  substance,  In  those  which 
were  given,  and  we  think  there  was  no  error 
In  the  modification  of  the  twelfth. 

Complaint  is  also  made  of  the  giving  of 
certain  fiistructlons  on  the  part  of  the  de- 
fendant McDonald.  The  third  was  as  fol- 
lows: "Tou  are  instructed  that  while  In  the 
partn«8hlp  relation  there  Is  an  Implied  au- 
thoril^r  given  to  each  member  of  the  firm, 
and  an  Implied  assent  from  each  member 


that  each  may  act  for  all  the  memben  of 
the  partnership  as  the  agent  of  the  partner- 
ship, yet  this  authority  and  assent  applies 
only  to  the  partnership  bu£toess  which  Is 
authorized  by  the  articles  of  co-partnership. 
Of  that  within  the  apparent  scope  of  the 
business  actually  warranted  by  the  partner- 
ship, and  any  act  beyond  this  scope  will  not 
be  binding  npon  the  member  of  the  firm  who 
did  not  authorize  such  act  or  did  not  ratify 
it"  An  important  question  in  the  case  was 
whether  the  business  transacted  by  the  firm 
of  M.  3.  Tiemey  &  Co.,  Ui  which  McDonald 
was  a  partner,  embraced  the  class  of  goods 
sold  by  plalnttCF  and  bought  by  Tiemey  In 
the  name  of  the  firm,  and  this  instruction 
limited  the  power  of  Tiemey  to  bind  Mc- 
Donald to  the  bushiesB  authorized  by  tbe 
articles  of  co-partnership  or  within  the  a^- 
parent  scope  of  the  business  "actually  vrar- 
ranted"  thereby.  It  stated  that  any  act  be- 
yond such  scope  would  not  be  binding  upon 
McDonald  if  he  did  not  authorize  the  act  or 
ratify  it  It  confined  the  power  of  a  partner 
to  the  articles  themselves  or  to  the  apparent 
scope  of  the  business  provided  for  therein, 
while  as  to  third  persona  the  power  of  a 
partner  is  not  so  limited,  but  extends  to  the 
apparent  scope  of  the  business  actually 
transacted  by  the  Ann.  If  a  partner  pro- 
fesses to  act  for  the  firm  In  the  business  ac- 
tually carried  on  by  It  third  parties  with 
whom  he  deals  are  not  bound  by  limitations 
contained  in  the  articles  between  the  part- 
ners of  which  th^  bare  no  notice.  The  In- 
struction was  wrong. 

The  sixth  instruction  given  at  the  request 
of  McDonald  was  as  follows:  "The  Jury  are 
Instructed  that  one  partner  is  In  no  case 
bound  by  the  acts  of  his  co-partner  done 
without  his  assent  and.  although  this  as- 
sent may  be  Implied  from  their  partnerslilp 
relation  in  regard  to  all  acts  within  tiie 
acope  of  their  partnership  transactions,  it 
cannot  be  In  reference  to  one  co-partner 
pledging  co-partnership  credit  for  purchase 
made  on  his  own  individual  account  or  for 
another  firm  in  which  he  was  Interested. 
In  such  case  there  must  be  extraneous  evi- 
dence to  prove  such  assent,  and.  In  the  ab- 
sence of  such  evidence,  It  will  be  wholly  hn- 
material  whether  the  one  dealing  with  the 
individual  partner  knew  It  was  a  misappro- 
priation of  the  partnership  funds  or  credit; 
for  the  very  nature  of  the  transaction  ought 
to  put  trim  on  Inquiry,  and,  however  bona 
fide  his  conduct  may  be.  It  is  a  case  of  negli- 
gence on  his  part,  and  the  burden  of  proof 
is  on  bim  to  r^el  every  presumption  of 
fraud,  collusion,  or  negligence  as  against 
him."  This  InBtruction,  like  the  third,  Is 
abstract  In  form,  and,  although  it  Is  not  er- 
ror to  give  ah  Instruction  In  that  form  If  the 
rule  of  law  stated  Is  correct,  it  Is  not  an 
approved  method  of  Instructing  a  Jury. 
This  Instruction  is  also  argumentative  and 
wrong  to  principle.  Under  It,  If  the  pur- 
chase from  plaintiff  was .  In  fa«t  tor  the 
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Globe  Steam-Heating  Company,  as  claimed, 
McDonald  could  not  be  beld,  In  the  absence 
of  extraneous  evidence  of  his  assent,  althougb 
the  purcbase  was  ostensibly  for  the  firm  of 
M.  J.  Tlemey  &  Co.,  and  within  the  scope 
of  the  business  actually  transacted  by  that 
firm,  but  such  a  purchase  most  be  treated 
as  an  exception  to  the  rule  that  assent  may 
be  Implied  from  the  partnership  relation  and 
the  business  carried  on  by  the  firm.  In  such 
a  case  there  would  be  nothing  In  the  nature 
of  the  transaction  to  put  the  plalntUT  upon  In- 
quiry, and  tlie  firm  would  be  held.  For  the 
errors  pointed  out  tlie  Judgments  of  the  ap- 
pellate court  and  circuit  court  are  reversed, 
and  the  cause  ts  remanded  to  the  circuit 
court   Reversed  and  remanded. 


cm  III.  116) 

QUEBN   INS.   CO.   v.   DEARBORN  SAV- 
INGS, LOAN  &  BUILDING  ASS'N. 
(Supreme  Court  of  Illinois.   Oct.  24,  189^) 

InBDKAXCB  —  "MOBTOAOBS  ClADSB"  —  OOKBTHDO- 
-  TIOH  at  COKDITtOnS— IKTERUT  OX  LoSB— EtI- 

DRHOB— Error  witboc*  Pruddios. 

L  Coaditions.  in  an'  Insurance  policy,  limit- 
ing the  time  within  which  proof  of  loss  must 
be  made  and  action  brougnt,  are  applicable 
solely  to  the  owner  of  the  property  insured,  as 
distingalshed  from  the  mortgagee,  where  such 
conditions  are  contained  in  the  body  of  the 
policy,  but  are  not  set  ont  in  the  "mortgagee 
clause"  attached  thereto,  and  are  preceded  by 
a  clause  providing  that  "if.  with  the  consent 
of  this  company,  an  interest  under  this  policy 
shall  exist  in  favor  of  a  mortgagee,  *  *  • 
the  conditions  hereintiefore  contained  shall  ap- 
ply in  the  manner  expressed  In  such  provisions 
and  conditions  of  Insurance  relating  to  sndi 
Interest  as  shall  be  written  np(m,  attached)  or 
appended  thereto." 

2.  In  the  absence  of  a  provirion  In  the  con- 
tract, as  between  the  Insurance  company  and 
a  mortgagee,  extending  the  time  for  the  pay- 
ment of  a  loss,  interest  was  properly  allowed 
from  the  date  of  the  loss,  in  an  action  on  the 
poUcyby  such  mortgagee. 

8.  The  admission  of  testimony  as  to  the 
amount  of  plaintiffs  interest  in  the  property 
Insured,  without  reouiring  proof  of  the  items 
making  up  the  total  amount,  In  an  action  on 
'the  poRcy  by  a  mortgagee,  was  not  prejudicial 
to  defendant,  if  erroneous,  where  the  bond 
showing  the  indebtedness  was  in  evidence,  and 
it  was  not  claimed  that  plaintiff's  interest  in 
the  property  was  less  than  the  face  of  the 
policy. 

Magruder.  J.,  dissenting. 

Appeal  from  appellate  court,  Flnt  district. 

Action  b7  the  Dearborn  Savings,  Loan  & 
Building  Association  against  the  Queen  In- 
wrance  Company,  on  a  policy  issued  to  Ellle 
li.  Graham,  and  made  payable  to  pUdutlff 
by  Tlrtne  of  - one  of  Its  provlslona.  From  a 
Judgment  of  the  appellate  court  (75  HI.  App. 
Sn)  affirming  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

A  fire  Insurance  policy  was  issued  by  the 
appellant  to  Ellle  L.  Graham,  to  which  was 
attached  a  mortgagee  slip  making  the  loss 
payable  to  the  appellee,  as  its  interest  might 
appear.  This  slip  was  printed  and  contained 
'a  number  of  conditions,  and  seems  to  have 
been  what  la  known  as  the  "New  Tork 


Standard  Mortgagee  Clause."  A  loss  occur- 
red, and  appellee  brought  suit  in  its  own 
name.  The  defenses  against  a  recovery 
were  that  proof  of  loss  was  not  made  within 
60  days,  and  that  suit  was  not  brought  with- 
in 12  months,  after  the  fire.  There  was  no 
dispute  as  to  the  facts.  A  Jury  was  waived. 
At  the  close  of  the  plalntifTs  evidence,  a  mo- 
tion was  made  to  And  for  the  defendant, 
which  was  overruled.  Appellant  also  sub- 
mitted appropriate  propositions  of  law,  which 
raised  the  said  defenses.  The  trial  court 
fonnd  in  favor  of  the  appellee,  and  the  ap- 
pellate court  affirmed  that  finding.  The  er- 
rors assigned  raise  the  points  whether  the 
defenses  should  not  have  been  sustained,  and 
also  whether  the  amount  of  Interest  Included 
In  the  Judgmrat  Is  excessive,  and  also  a 
question  as  to  the  admissibility  of  evidence. 

Tenney,  McConneU,  Goffeoi  &  Harding,  for 
appelant   A.  B.  Jenka,  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  That 
there  existed  between  the  appellant  insur- 
ance company  and  the  appellee,  the  mort- 
gagee of  the  Insured  property,  a  contract  of 
Insurance  distinct  from  that  which  existed 
between  the  company  and  the  owner,  is  not 
and  cannot  be  questioned.  Insurance  Co.  v. 
Olcott,  97  IlL  430;  Insurance  Co.  v.  Race, 
142  lU.  838.  31  N.  B.  392.  The  qnesUon  Is, 
what  are  the  terms  of  that  contract?  Mani- 
festly, the  loss  clause  alone  would  not  be 
sufficient  to  constitute  such  a  contract  It  la 
not  sufficiently  complete  to  b«  given  that  ef- 
fect Do  all  the  terms  and  conditions  Im- 
posed on  the  owner  In  his  contract  apply 
also  to  the  mortgagee's  contract?  The  an- 
swer must  be  found  In  the  stipulations,  con- 
strued In  the  light  -of  the  surrounding  dr- 
cumstances.  In  the  main  body  of  the  policy 
we  find  a  clause  as  follows:  "If,  with  the 
consent  of  this  company,  an  interest  under 
this  policy  shall  exist  In  favor  of  a  mort- 
gagee, *  *  *  the  conditions  hereinbefore 
contained  shall  apply  in  the  manner  express- 
ed In  such  provisions  and  conditions  of  Insur- 
ance relating  to  such  Interest  as  shall  be 
written  upon,  attached,  or  appended  there- 
to." The  meaning  of  this  clause  is,  as  we 
understand  It,  that.  In  case  a  mortgagee 
clause  is  added,  the  contract  with  the  mort- 
gagee shall  include  only  such  conditions  as 
appear  in  sucb  mortgagee  clause  or  slip.  The 
language  of  the  policy,  particularly  in  deter- 
mining whether  the  liability  is  limited,  is 
always  to  be  strictly  construed  against  the  in- 
surer. Insurance  Ck>.  v.  Robinson,  64  HI. 
266.  Under  tbe  well-known  rule  of  construc- 
tion, "Expressio  unlus  est  excluslo  alterlus," 
the  statement  in  this  clause  that  certain  con- 
ditions shall  apply,  but  only  as  set  forth 
In  the  mortgagee  slip,  excludes  all  conditions 
not  contained  therein.  The  mortgagee  slip 
in  this  case  contains  no  such  conditions  as 
are  claimed  by  the  defendant  Had  It  been 
desired  to  impose  the  obligation  on  the  mort* 
gagee  to  make  proof  of  loss,  that  require- 
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ment  should  have  been  inserted  In  the  con- 
ditions applicable  to  the  mortgagee. 

What  we  bare  said  applies  equally  to  the 
limitation  as  to  bringing  suit  within  12 
months.  The  conditions  in  the  body  of  the 
policy,  by  virtue  of  the  clause  above  cited, 
are  applicable  solely  to  the  Insured,  as  dls- 
tingnisbed  from  the  mortgagee.  This  con- 
struction of  the  contract  is  sustained  by  the 
supreme  court  of  Nebraska  In  Oakland  Home 
Fire  Ins.  Co.  v.  Bank  of  Commerce,  47  Neb. 
717,  66  N.  W.  646.  We  are  cited  by  counsel 
for  appellant  to  two  cases  which  seem  to 
sustain  their  contention,— Southern  Home, 
Buildhig  &  Loan  Ass'n  v.  Home  Ins.  Co., 
94  Qa.  167,  21  a  E.  875,  and  American  BnUd- 
Ing  &  Loan  Ass'n  t.  I^armers'  Ins.  Co.,  11 
Wash.  619,  40  Pac.  1%.  Both  of  these  cases 
hold  that  the  conditions  In  the  body  of  the 
policy  are  'applicable  to  the  mortgagee. 
From  an  examination  of  the  cases  It  is  not 
clear  that  there  was  any  such  clause  as  the 
one  above  qttoted,  In  the  policies  there  In- 
volved. At  all  events,  we  prefer  the  rule 
here  announced,  and  adopted  In  the  Nebraska 
case  referred  to,  believing  It  the  sounder 
doctrine. 

These  views  dispose  of  the  merits  of  the 
main  questions  Involved,  and  also  of  the 
question  of  interest  Unless  the  contract  as 
to  the  mortgagee  entitled  the  company  to  60 
days,  or  some  other  time,  within  which  to 
pay,  the  amount  was  due  Immediately  upon 
the  loss;  and*  as  we  have  construed  that 
contract,  Interest  allowed  from  that  date  was 
proper. 

At  the  trial,  the  coiu*t  permitted  the  secre- 
tary of  the  association  to  testify  as  to  the 
Interest  of  the  appellee  In  the  property. 
The  debt  included  du^s,  interest,  and  pre- 
mium, and  may  have  Included  fines,  taxes, 
and  assessments.  The  better  rule  would  per- 
haps have  been  to  have  required  proof  of  the 
items  that  went  to  make  up  the  total  amount 
due;  but,  if  the  answer  of  the  witness  stated 
a  mere  conclusion,  the  facts  on  which  that 
conclusion  was  based  could  readily  have  been 
ascertained  on  cross-examination.  The  bond 
showing  the  Indebtedness  was  In  evidence. 
It  Is  not  claimed  that  the  Interest  of  the 
mortgagee  in  the  property  was  less  than  the 
face  of  the  policy.  We  cannot  see  how  the 
error,  if  error  It  be  conceded  to  be,  could  af- 
fect the  appellant  prejudicially.  Under  the 
law  as  applied  to  the  contract  In  question, 
the  Judgment  Is  right  It  Is  therefore  af- 
firmed.  Judgment  affirmed. 

UAOBUDER,  3.,  dlSBentlng. 
(m  111.  SGS) 

LB  MOTNE  et  al.  v.  CITY  OP  CHICAGO. 
(Supreme  Court  of  Illinois.   Oct  24,  18&&) 

COitDBMiTATIOlT— AaSBSBMBXT    Or  BBXBF1TS~-Rbs 

Judicata. 

The  judgment  in  proceedings  to  asseaa 
lands  benefited,  to  pay  for  a  street  land  for 
which  had  been  condemned,  is  conclusive  as 


to  amount  of  benefits,  and  a  bar  to  subsequent 
assessment  proceedings  against  the  same  lands 
for  the  same  potpose,  though  there  was  a  sec- 
ond condemnation  of  the  land  for  a  street  aft- 
er the  first  condemnation  proceedings  had  been 
dismissed  on  motion  of  the  owner  of  the  land 
condemned,  on  the  ci^  failing  to  take  the  land 
in  the  proper  time;  the  owners  of  the  land 
assessed  not  being  parties  to  the  condemnatioii 
proceedings  or  the  motion  to  dismiss. 

Appeal  from  superior  court.  Cook  county; 
Joseph  B.  Gary,  Judge. 

Proceedings  by  the  city  of  Chicago  to  aasess 
benefits  to  pay  for  land  condemned  tor  a 
street  Motlini  of  WflUam  Le  Hoyne  and  oth- 
ers to  dismiss  was  draied,  and  they  appeal. 
Beversed.  . 

Hamlin  &  Holland,  for  appellants.  Charles 
S.  Thornton.  Corp.  Counsel,  and  A.  F.  Teety, 
Asst.  Corp.  Counsel,  for  appellee. 

'niLIQN,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  superior  court  of  Cook  county 
confirming  a  special  assessment  against  the 
lots  of  appellants  to  pay  for  land  condenmed 
by  the  city  of  Chicago  in  extending  Wlnnemac 
avenue  from  North  Clark  street  to  Southport 
avenue.  The  condemnation  proceeding  was 
b^:un  by  petition  filed  in  the  superior  court 
on  May  27,  1896.  Verdict  and  Judgment  hav- 
ing been  entered  awarding  compensation  for 
land  taken,  a  supplemental  petition  was  filed 
to  levy  a  special  assessment  upon  the  lands 
benefited,  to  pay  for  the  proposed  extension. 
When  the  assessment  roll  was  filed,  appel- 
lants, whose  property  had  been  assessed 
therein,  appeared  and  objected  to  Its  con- 
firmation, and  moved  the  court  to  dismiss  the 
proceedings,  on  the  ground  that  a  petition  to 
condemn  this  same  land  for  the  purpose  of 
this  same  improvement  had  on  June  2,  1892, 
been  filed;  that  In  that  proceeding  the  land 
bad  beencondemned;  thatsubaeqnentlyan  as- 
sessment bad  been  made  against  appellants' 
lots,  the  same  as  m  this  proceeding,  on  the 
basis  of  benefit  derived  by  reason  of  the  pro- 
posed Improvement;  that  that  assessment  had 
at  the  December  term  of  the  superior  court 
been  confirmed;  "that  said  Judgment  was  not 
appealed  from,  and  remains  unreversed,"  and 
is  therefore  a  bar  to  this  proceeding.  The 
entire  record  of  the  former  case  was  intro- 
duced in  evidence.  Motion  to  dlw"^'!!"?  was 
ovemUed,  and  there  being  no  evidence  offered 
on  the  question  of  benefits  In  this  case,  ex- 
cept the  assessment  roll,  the  court,  after  over- 
ruling a  motion  for  new  trial,  entered  Judg- 
ment confirming  the  assessment.  The  object- 
ors ap[>eal. 

It  Is  admitted  by  counsel  for  appellee  that 
,the  land  sought  to  be  condemned  In  this  pro- 
ceeding is  the  same  as  that  in  the  former  suit, 
and  is  condemned  for  the  same  purpose,  but 
the  contention  Is  that  In  the  former  case  the 
land  condemned  was  not  actually  taken;  that 
the  owner,  John  Chant,  upon  the  city  falling 
to  take  the  land  within  proper  time,  had.  be-, 
fore  the  filing  of  this  petition,  asked  and  re- 
ceived a  dismissal  of  the  condemnation  pro- 
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ceedlsgs;  tbat  th<3  Judgments  In  the  asseaa- 
ment  proceeding  tbereunder  were  thereby 
vacated,  there  being  nothing  upon  which  to 
base  the  supplemental  proceedings  In  assess- 
ment In  other  words,  counsel  Cor  appellee 
Insist  that  the  proceeding  to  levy  and  collect 
a  special  assessment  of  this  kind  Is  supple- 
mental to  the  original  condemnation  pro- 
ceeding, and  when  the  latter  Is  dismissed  the 
former  is  at  an  end,  as  a  matter  of  course. 
We  cannot  agree  with  tbis  view,  flrst,  be- 
cause it  appears  to  be  an  attempt  to  reliti' 
gate  questlona  settled  in  a  former  case.  The 
highest  amoant  which  the  property  owners 
can  be  called  upon  to  pay  for  such  an  im- 
provement is  a  sum  equal  to  a  Just  propor- 
tion of  the  benefits  derived.  In  the  flrst  pro- 
ceeding that  amount  was  determined  by  the 
court,  and  a  Judgment  rendered  against  ap- 
pellants' property  therefor.  In  this  new  pro- 
ceeding apptilants*  prc^rty  was  assessed  a 
much  greater  amount  (upon  tlie  same  theory 
of  benefit  derived)  than  had  been  assessed 
in  the  former.  The  benefit  derived  from  the 
pn^CK>8ed  improvement  having  been  deter- 
mined npon  ^e  former  hearing,  'the  munic- 
ipal authority,  under  the  guise  of  a  supple- 
mental assessment,  cannot  impose  upon  the 
property  assessed  a  greater  burthen  than  the 
benefits  accruing  to  it  from  the  improve* 
ment"  Greeley  v.  Town  of  Clc«'o,  148  111. 
632,  86  N.  B.  603.  It  was  said  In  GoodwUlie 
V.  City  of  Ijike  View,  137  lU.  51,  27  N.  E.  15, 
where  lots  are  assessed  for  all  the  benefit 
accruing  to  them  by  the  opening  of  a  street 
the  city  is  estopped  In  a  new  proceeding 
from  again  seeking  to  assess  benefits  there- 
for against  the  same  property.  Clearly,  this 
18  an  attempt  to  litigate  questions  which 
have  been  adjudicated  in  a  former  proceed" 
ing  Involving  the  same  subject-matter;  and 
It  follows  that  the  city  is  bound  by  the  for- 
mer judgment,  and  It  Is  proper  to  be  set  up 
here  in  bar  of  the  present  suit  See  Mc- 
Ghesney  v.  City  of  Chicago,  161  HL  110.  43 
N.  E.  702,  and  cases  there  cited. 

The  coDtentton  that  the  dismissal  of  the 
former  condemnation  proceedings  puts  an 
end  to  the  assessment  made  thereunder  is 
not  supported  by  reason  or  authority.  The 
dismissal  of  the  condemnation  suit  by  the 
owner  of  the  property  sought  to  be  taken 
affected  that  property  only.  Appellants  were 
not  parties  to  that  act  of  dismissal,  and  are 
not  bound  thereby.  As  to  them  the  con- 
demnation proceeding  and  special  assessment 
proceeding  were  entirely  distinct  They 
could  not,  In  the  proceeding  against  them, 
raise  any  question  as  to  the  city  having  ob' 
talned  title  to  the  condemned  strip  of  land, 
or  as  to  the  regularly  of  the  condemnation 
proceeding.  Ooodwlllie  v.  City  of  Lake 
View,  supra.  The  former  Judgment  against 
appellants'  property  is  therefore  stUI  in  force, 
and  to  that  extent  can  the  city  call  upon 
their  property  to  contribute  to  the  cost  of  the 
Improvement  and  no  further.  Tills  result 
is  not  only  1a  conformity  with  ttie  law,  but 


seems  to  us  eminently  Just  and  equitable. 
The  Judgment  of  the  superior  court  will  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  In  conformity  to  tills  opin- 
ion.  Reversed  and  remanded. 


(176  lU.  26) 

EVANSTON  ELECTRIC  ILLUMINATING 
CO.  V.  KOCHBHSPERGER,  Treas- 
Drer,  et  al. 
(Sapreme  Coort  of  Illinois.  Oct  24,  1898.) 
Taxatiok»-Psopkhtt  Sobjbct. 
The  stock  and  franchise  of  a  corporation 
"to  famish  llgbi,  heat  and  power,  for  pnliile 
and  private  uses   are  assessable  by  the  state 
board  of  eanaiization,  since  it  is  not  a  purely 
mannfiictarioR  corporation,  within  Rev.  St  c. 
120.  i  S.  providing  that  corporations  for  purely 
manafoctnring  purposes  suaJl  be  assessed  Iqr 
local  assessors. 

Appeal  from  circuit  conrt,  Cook  county;  B. 
F.  Dnnne,  Judge. 

Bill  by  the  Evanston  Electric  Illuminating 
Company  against  D.  H.  Kochersperger,  coun- 
ty treasurer  of  Cook  county,  and  another,  for 
Injunction.  From  a  decree  for  defendants, 
complainant  appeals.  Affirmed. 

George  P.  Merrick,  for  appellant  Frank 
L.  Shepard,  Asst  Co.  Atty.  (Robert  &  Des, 
Co.  At^.,  of  counsel),  for  appellees. 

CARTWRIGHT,  J.  Appellant  filed  Its  blU 
of  complaint  In  the  circuit  court  of  Cook 
county  to  enjoin  the  collection  of  a  tax 
amounting  to  f774.03.  extended  upon  a  valu- 
ation of  its  capital  stock  and  franchise,  made 
by  the  state  board  of  equalization  in  1896. 
Appellees  answered  the  bU,  and  upon  a  hear- 
ing It  was  dismissed  for  want  of  equity. 

The  ground  upon  which  the  appellant  re- 
sists the  collection  of  the  tax  Is  that  It  is 
organized  purely  for  the  purpose  of  manu- 
facturing electricity,  and  Is  therefore  ex- 
empted from  assessment  by  the  state  board 
of  equalization,  under  the  fourth  clause  of 
section  3  of  chapter  120  of  the  Revised  Stat- 
utes, providing  that  "companies  and  asso- 
ciations organized  for  purely  manufacturing 
purposes"  shall  be  assessed  by  the  local  as- 
sessors In  like  manner  as  the  property  of  In- 
dividuals is  required  to  be  assessed.  In  or- 
der to  settle  this  question,  resort  must  be 
had  to  its  charter.  In  Distilling  &  Cattle- 
Feeding  Co.  V.  People,  161  m.  101,  43  N.  £. 
779,  It  was  said,  "It  goes  without  saying  that 
the  purpose  for  which  a  corporation  is  organ- 
ized must  be  ascertained  by  reference  to  the 
terms  of  its  charter."  In  this  case  the  char- 
ter, as  certified  to  by  the  secretary  of  state, 
was  introduced  In  evidence,  and  shows  the 
object  for  which  the  corporation  was  formed 
to  be  "to  furnish  light,  heat  and  power  for 
public  and  private  uses."  This  Is  not  a 
purely  manufacturing  purpose.  The  super- 
intendent of  appellant  testified  that  It  fur- 
nishes electric  light  and  power  to  the  public. 
Its  wires  are  strung  on  the  streets  of  the  city 
o£.  Evauston,  and  It  has  alxtut  70  or  80  miles 
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of  wires,  tt  furnlBhea  electric  llgbt  to  the 
citizens  and  to  the  city;  It  generates  the 
electricity  wblch  it  furnishes^  but  that  does 
not  extend  the  purpose  tor  which  the  cor- 
poration was  organized,  as  stated  In  its  char- 
ter. It  la  not  necessary  in  this  case  to  con- 
sider whether  a  company  formed  for  the  pnr- 
pose  of  generating  or  collecting  electrldty  or 
producing  dectrlc  light  by  a  current  of  elec- 
trfci^,  and  furnishing  such  light  or  heat  or 
pow«  for  public  and  priTate  use,  could  be 
regarded  as  a  corporation  purely  for  manu- 
facturing purposes.  Appellant  was  not  or- 
ganized for  that  purpose,  but  under  its  char- 
ter' might  furnish  light  heat,  and  power  pro- 
cured from  some  other  person  or  corporation 
without  engaging  In  the  business  of  gener- 
ating the  electricity  at  all.  It  la  not  exempt 
imder  the  proTlslon  of  the  statute  relied  up- 
on, and  the  bill  was  properly  dismissed.  The 
decree  is  affirmed.   Decree  affirmed. 

an  hl  su) 

SANItABY  DIST.  OF  CHICAGO  BBRN- 
STEIN  et  al. 
(Supreme  Court  ot  Illiaois.   Oct  24,  1898.) 

BmitBHT  Domain— STATUTKS—C0N8TITUT10KAI.ITT 
.  —Cosn— Trial  bt  Jitrt— E^tidbmcb — 

JODOHKim. 

1.  The  eminent  domain  act,  as  amended  In 
1897,  i  10  (Lawg  1897,  p.  218),  proTidin?  that, 
it  petitioDer  shall  dismiss  his  petition,  the 
court  shaUj  on  the  application  of  defendant, 
order  petitioner  to  pay  defendant's  costs  and 
reasonable  attorney  s  fees,  is  not  nnconstitn- 
tional  because  it  is  not  applicable  to  ail  liti- 
fEasts;  since,  there  being  a  distinction  between 
snch  proceeding  and  others,  the  legislature  had 
a  discretioa  to  impose  such  conditions  as  it 
deemed  necessary  for  the  furtherance  of  jus- 
tice. 

2.  A  petitioner  is  not  entitled  to  hare  the 
question  of  the  amount  ot  such  expenses  sub- 
mitted to  the  jury. 

3.  An  objection  to  cTldence  as  being  incom- 
petent nhould  point  ont  spedfieally  the  incom- 
petency, 

4.  The  eminent  domain  acL  as  amended  In 
1897,  S  10  (Laws  1897,  p.  218).  providing  that, 
if  a  petitioner  shall  dismiss  his  petition,  the 
court  shall,  on  application  of  defendant,  order 
petitioner  to  pay  all  defendant's  expenses  and 
reasonable  attorney's  fees,  applies  to  the  dis- 
missal of  a  petition  before  as  well  as  after 
verdict, 

6.  Under  Rev.  St  c.  7,  |  8,  a  case  will  not 
be  reversed,  because  the  judgment,  though  sub- 
stantially right,  is  inaccurate  in  matter  of  form. 

Appeal  from  circuit  court,  Will  county; 
Robert  W.  Hilscher,  Judge. 

Action  by  the  sanitary  district  of  Chlcapo 
against  Lena  Bernstein  and  August  Haase. 
From  an  order  allowing  defendants  attorney's 
fees,  plaintiff  appeals.  Affirmed. 

Haley  &  O'DonneU  (P.  W.  0.  Hayes,  of 
counsel),  for  appellant.  O.  W.  Brown,  for  ap- 
pellees. 

CARTWRIGHT,  J.  The  sanitary  district 
of  Chicago  ffied  Its  petition  In  the  circuit 
court  of  Will  County  to  ascertain  the  compen- 
sation to  be  paid  for  different  pieces  of  land 
d'iscrlbed  In  the  petition,  and  alleged  to  -be 


required  for  Its  use.  August  Haase  owned 
part  of  one  of  these  tracts,  and  Lena  Beon- 
stein  owned  part  of  another,  and  ttxey  were 
made  defendants.  There  was  a  preliminary 
hearing,  at  which  they  speared  by  their 
attorney,  and  estat^lshed  their  respective  ti- 
tles. Afterwards  the  question  of  the  amount 
of  compensation  came  on  for  trial  before  a 
Jury;  and  while  the  jur/  was  being  impan- 
eled, after  one  or  two  Jurors  had  been  acc^t- 
ed,  the  petitioner  dismissed  its  petition  as  to 
the  lands  of  said  two  defendants,  each  of 
whom  thereupon  filed  an  attention  for  al- 
lowance of  attorney's  fees,  as  inorlded  by  the 
statute.  Evidence  was  heard  by  the  court, 
and  f  100  was  allowed  to  eadi  ct  them,  and 
orders  were  entered  accordingly.  The  peti- 
tioner excepted,  and  has  brought  the  cases 
here  1^  appeal.  They  are  alike  In  all  their 
features,  and  the  same  briefs  have  been  filed 
In  eadi.  We  shall  dispose  of  the  questtoos 
raised  In  the  two  cases  together. 
-  The  first  alleged  error  Is  that  the  statute 
authorizing  the  allowance  Is  unconstitutlonaL 
It  is  section  10  of  the  act  concerning  eminent 
domain,  as  amended  in  1897  (Laws  1897,  p. 
218),  and  is  as  follows:  "The  Judge  or  court 
shall,  upon  such  report,  proceed  to  adjudge 
and  make  such  order  as  to  right  and  justice 
shall  pertain,  ordering  that  petitioner  enter 
upon  such  property,  and  the  use  of  the  same, 
upon  payment  of  full  compensation,  as  ascer- 
tained as  aforesaid,  within  a  reasonable  time 
to  be  fixed  by  the  court;  and  such  order,  with 
evidence  of  such  payment,  shall  constitute 
compete  Justification  of  the  taking  of  exKh 
property:  provided,  that  In  case  the  peti- 
tioner shall  dismiss  said  petition  before  the 
entry  of  such  order  or  shall  fall  to  make  pay- 
ment of  full  compensation  within  the  time 
named  in  such  order,  that  then  such  court  or 
Judge  shall,  upon  application  of  the  defend- 
ants to  said  petition,  or  either  of  them,  make 
such  order  In  such  cause  for  the  payment  by 
the  petitioner  of  all  costs,  expenses  and  rea- 
sonable attorney  fees  of  such  defendant  or  de- 
fendants, paid  or  Incurred  by  such  defendant 
or  defendants  in  d^ense  of  said  petition,  as, 
upon  the  hearing  of  such  application,  shall 
be  right  and  Just,  and  also  for  the  payment 
of  the  taxable  costs."  The  ground  upon 
which  it  Is  argued  that  the  provision  is  un- 
constitutional is  that  It  is  special  legl^tion, 
and  imposes  upgn  one  class  of  litigants  a 
charge  from  which  all  others  Instituting  pro- 
ceedings in  court  are  free.  Any  other  plain- 
tiff or  petitioner  may  dismiss  his  suit  while 
pending,  and  suffer  no  penalty  beyond  the 
payment  of  statutory  costs;  while,  If  a  peti- 
tioner under  the  eminent  domain  act  shall,  for 
any  cause,  dismiss  the  petition,  this  statute 
gives  a  right  to  the  defendant  to  recover.  In 
addition  to  the  taxable  costs,  the  amount  paid 
or  incurred  by  him  for  costs,  expenses,  and 
reasonable  attorney's  fees  In  his  defense. 
Every  citizen  has  an  equal  right  with  every 
other  to  resort  to  the  courts  of  Justice  for  the 
settlement  and  enforcement  of  his  rights;  and 
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It  Is  true  that  a  dlscrlmlaatlon  between  dif- 
ferent classes  of  litigants,  which  is  merely 
arbitrary  In  Its  nature,  Is  a  denial  of  that 
right  and  of  the  equal  protection  of  the  law. 
If,  however,  there  be  a  reasonable  ground  of 
distinction,  so  that  the  discrimination  does  not 
appear  to  be  purely  arbitrary  or  evasive  of 
constitutional  rights,  we  think  that  the  legis- 
lature has  a  discretion  to  impose  conditions 
or  restrictions  which  they  may  deem  in  fur- 
therance of  justice.  That  discretion  cannot 
be  controlled  by  the  courte,  but  its  exercise 
must  be  left  to  the  wisdom  and  sense  of  Jus- 
tice of  the  legislature.  We  think  that  no  one 
will  fall  to  observe  a  difference,  In  principle 
and  natural  Justice,  between  a  litigation 
where  plaintiff  invokes  the  action  of  the  court 
to  recover  money  or  property  from  another, 
and  dlsmiraes  such  action,  and  a  proceeding 
to  ascertain  the  compensation  to  be  paid  fcH: 
property  to  be  taken  for  public  use.  The  con- 
stitution protects  the  owner  by  a  provision 
that  his  property  shall  not  be  taken  for  pub- 
lic use  without  Just  compensation.  The  pro- 
ceeding Is  not  the  enforcement  of  Individual 
right,  but  to  settle  the  condition  upon  which 
the  sovereign  power  to  take  the  property  may 
be  exercised.  The  Judgment  is  not  binding 
upon  the  petitioner,  but  It  may  decline  to 
enter  upon  the  property  or  to  make  payment 
of  compensation.  If  the  possession  is  taken, 
and  the  compensation  paid,  the  owner  gets 
nothing  but  the  fair  cash  market  value  of  his 
property;  and  If  It  Is  not  paid,  or  the  at- 
tempted taking  is  discontinued  by  the  dismis- 
sal of  the  petition,  he  Is  a  loser  to  the  extent 
of  the  amount  expended.  The  act  seems  to 
be  in  harmony  with  the  spirit  and  Intent  of 
the  constitution,  and  we  think  It  valid. 

It  is  next  insisted  that  the  sanitary  dis- 
trict had  a  right  to  a  trial  by  Jury.  If  such 
a  right  had  existed,  it  would  have  been  waiv- 
ed. The  parties  proceeded  to  a  hearing  by 
the  court  without  a  Jury,  and  the  petitioner 
interposed  no  objection,  but  acquiesced  in 
having  the  Issue  determined  In  that  way. 
Burgwln  v.  Babcock,  11  111.  28;  Henrichsen 
T.  Mudd,  83  ni.  477;  Phillips  v.  Hood,  85 
in.  450;  6  Am.  &  Eng.  Enc.  Law  (2d  Ed-) 
869.  But  there  was  no  right  to  a  trial  by  Ju- 
ry. The  provision  is  in  the  nature  of  an  al- 
lowance for  costs  incurred  In  the  proceeding 
by  a  defendant;  and,  although  the  legida- 
ture  may  authorize  a  recovery  for  attorney's 
fees  in  the  damages  assessed  by  the  Jury,  as 
in  case  of  the  failure  of  a  railroad  corpora- 
tion to  fence  Its  track  (Bev.  St.  1874,  p.  807, 
I  1).  they  may  also  direct  the  court  to  allow 
such  a  fee  to  be  taxed  as  costs,  as  In  the  case 
of  a  suit  for  wages  (Laws  1889.  p.  362).  It 
Is  not  In  the  nature  of  an  action  at  law,  and 
the  right  of  trial  by  Jury  does  not  extend 
to  snch  a  proTlsloD. 

DnrlDg  the  course  of  the  trial,  there  was  an 
objection  made  to  the  testimony  of  two  wlt- 
nesses  that  It  was  Immaterial  and  Incompe- 
tent, but  the  objection  was  overruled.  It  Is 
argued  that  the  evidence  In  question  was  not 
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competent,  because  It  did  not  separate  the 
charge  for  services  rendered  in  the  capacity 
of  an  attorney  and  those  rendered  as  an 
agent  in  an  attempt  to  settle  the  amount  of 
compensation.  The  objection  was  general, 
and  this  particular  objection,  If  it  had  any 
force,  was  not  pointed  out  at  the  trial.  It 
shoiild  have  been  made  specifically. 

It  Is  next  claimed  that  the  act  does  not  ap- 
ply to  a  dismissal  of  a  petition  before  a  ver- 
dict, but  that  It  is  designed  to  protect  the 
landowner  against  the  outlay  for  a  long  and 
expensive  trial,  followed  by  an  abandonment 
of  the  proceedli^s  after  verdict.  In  case  the 
petitioner  Is  not  satisfied  with  the  award. 
The  reason  and  purpose  of  the  act  apply  as 
much  to  a  dismissal  at  one  time  as  at  anoth- 
er, and  its  language  Is  not  limited.  It  in- 
cludes any  dismissal  of  the  petition. 

Lastly,  it  is  contended  that  the  orders  of  the 
court  in  these  cases  do  not  answer  the  re- 
quirements of  Judgments.  The  petitioners 
filed  their  motion  for  a  rehiring  to  have  the 
orders  aiid  Judgments  set  aside,  but  did  not 
specify  any  fault  in  their  form.  The  Judg- 
ments are  for  the  true'  amounts,  and  substan- 
tially right,  and  will  not  be  reversed  because 
of  the  want  of  accuracy  In  form.  Kev.  St  c. 
7,  g  3;  Plerson  v.  Hendrlx,  88  lU.  34.  Each 
contains  an  order  that  the  money  shall  be 
paid  within  10  days,  and  this,  perhaps,  is 
unauthorized.  They  will  be  modified  by  strik- 
ing out  those  provisions,  and,  as  so  modified, 
they  are  affirmed.  Judgments  afflrmedL 

061  Ind.  481) 

ATKINSON  et  aL  r.  WILLIAMS. 

(Supreme  Court  of  Indiana.    Nov.  4,  1886.) 

Appbal— JUBI8DIOTION— New  Trial  as  or  Rioht 
— jDnoXBNTS  Appbalablb. 

1.  The  court  has  no  jnrisdiction  of  an  ap- 
peal that  la  not  taken  within  one  rear  after 
a  judgment  oTerraling  a  motion  for  a  new 
tiial  for  cause. 

2.  A  Judgment  overruling  a  motion  for  a 
new  trial  as  of  right  is  a  final  judgment,  from 
which  an  appeal  will  lie  within  one  year  there- 
from, under  Bums'  Bev.  St.  1894,  U  644, 
645  (Homer's  Bev.  St  1897,  K  632,  633),  pro- 
viding for  appeals  from  the  circuit  and  supe- 
rior courts  to  the  supreme  court. 

8.  A  party  against  whom  a  Judgment  is  ren- 
dered in  an  action  to  recover  damages  for  an 
alleged  trespass  to  real  estate,  and  to  enjoin 
the  threatened  continuation  of  the  same,  is  not 
entitled  to  a  new  trial  as  of  right  under  Bunte' 
Bev.  St.  1894.  S  1076  (Homer's  Bev.  St  1897, 
i  1064),  since  such  statute  provides  fOr  new 
trials  as  of  right  only  in  acUona  for  posaes- 
sioQ  of,  or  to  quiet  title  to,  real  estate. 

Appeal  from  circuit  coort;  Benton  county; 
S.  P.  Thompson,  Judge. 

Action  by  Thomas  Williams  against  Rachel 
Atkinson  and  others.  From  a  judgment  in 
favor  of  plaintiff,  and  orermllng  a  motion 
for  a  new  trial  as  of  rlgh^  defendants  appeaL 
Affirmed. 

Fraser  &  Isham,  for  appellants.  Stuart 
Bros.  &  Hammond,  Saunderson  ft  Hall,  and 
J.  W.  Dyer,  for  appellea  * 
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MONKS.  J.  This  action  was  broncbt  by 
app^lee  against  appellant,  and  Judgment 
was  rendered  agalnat  appellants  September 
16,  1886.  Appdiants  ffled-  their  motion  for 
a  new  trial  for  cause  on  September  18,  1909* 
which  was  orerniled  on  Morember  20,  1890. 
On  November  Zl,  1886,  appellants  filed  their 
motion  and  bond  for  a  new  trial  as  of  rlgh^ 
and  this  motion  was  OTermled  December  2, 
1886..  The  transcript  was  filed  In  this  court 
December  1,  1887,  The  errors  assigned  are: 
"(1)  The  complaint  does  not  state  facia  suffi- 
cient to  constitute  a  cause  of  action.  09  The 
court  erred  In  Its  conclusions  of  law  upon  the 
facts  found,  and  in  each  of  said  (wncluslons." 
"(4)  The  court  erred  In  orerrullng  the  mo- 
tion for  a  new  trial  for  cause.  (6)  ,Tbe  court 
ored  In  oraruling  the  motion  for  a  new  trial 
as  a  matter  of  right" 

It  will  be  observed  that  the  transcript  was 
not  filed  In  this  court  until  after  the  expira- 
tion of  one  year  frcnn  both  tbe  rendition  of 
the  Judgment  and  the  overruling  the  motion 
for  a  new  trial  for  cause.  It  was  filed,  bow- 
evw,  within  one  year  atta  the  motiim  for  a 
new  trial  as  of  right  was  overruled.  It  has 
been  held  by  this  court  that  an  appeal  Ilea 
within  one  year  after  the  overruling  of  a  mo- 
tion for  a  new  trial  for  cause.  Colchen  v. 
Ninde^  120  Ind.  88,  22  N.  B.  91.  It  was  so 
held  upon  the  ground  that  a  motion  for  a 
new  trial  for  cause  Is  not  a  collateral  one,  but 
Is  directly  connected  with  the  Judgment,  and 
Is  essential  to  preset  for  review  erriors  oc- 
curring on  the  trial,  and  until  the  motion  is 
ov«Tuled  there  can  be  no  final  Judgment, 
wiHiln  tibe  meaning  of  the  statute  regulating 
appeala  When  Judgment  Is  rendered  upon 
the  verdict  before  the  motion  for  a  new  trial 
tar  cause  Is  filed,  as  in  this  case,  Uie  final 
Judgment,  within  the  meaning  of  the  statute 
governing  appeals.  Is  the  Judgment  ct  the 
court  overruling  such  motion  for  a  new  trial 
for  cause.  The  reasons  given  for  this  hold- 
ing as  to  a  motion  for  a  new  trial  for  cause 
bave  no  application  whatevw  to  the  overrul- 
.  Ing  of  a  motion  for  a  new  trial  as  of  right  as 
such  motion  Is  collateral,  and  does  not  pre- 
«ent  for  review  any  of  the  errors  occurring 
during  or  prior  to  the  trial,  or  In  the  rendi- 
tion of  the  Judgment  The  motion  for  a  new 
trial  u  of  right  Is  not  predicated  upon  error, 
but  depends  upon  the  character  of  the  action. 
Tt  Is  an  independent  proceeding,  and  such 
motion  may  be  made  and  acted  upon  after  an 
appeal  has  been  taken  from  the  final  Judg- 
ment and  tbe  same  is  pending  undisposed  of 
In  this  court  Railroad  Ck>.  v.  McBroom,  103 
Ind.  310,  2  N.  E.  700.  It  Is  evident  theie- 
fore,  that  this  appeal  not  having  been  taken 
w!thin  one  year  after  the  Judgment  on  the 
-finding  of  the  court,  nor  within  one.  year  after 
tile  Judgment  was  rendered  overruling  the 
m'otlon  for  a  new  trial  for  cause,  this  court 
bas  no  Jurisdiction  of  tbe  questions  arising 
upon  the  first,  second,  third,  and  fourth  er- 
rors assigned,  and  they  are  therefore  dis- 
missed. ' 


The  Judgment  of  the  court  bd«w,  ov^rul- 
li^  the  motion  for  a  new  trial  as  of  ri^^t 
was  a  final  Judgment  as  to  said  application, 
and  an  appeal  thereCrom  within  one  year  Is 
deaily  authorind  by  sections  014, 04S,  Bums' 
Bev.  8t  1884  (sections  032,  688,  Homer's  Bev. 
St  iSBT).  Bodman  v.  BeynoU!^  114  Ind. 
148,  10  N.  B.  SIO.  In  Rodman  v.  Beynolds. 
supra,  the  appeal  was  talcen  more  than  one 
year  after  the  renditkm  of  final  Judgment 
but  within  one  year  after  the  Judgment  over- 
ruling the  motloii  for  a  new  trial  as  of  right 
was  rendered;  and  fiits  court  h^  that  the 
court  below  erred .  in  rendering  Judgment 
overmUng  said  motion  for  a  new  trial  as  of 
ri^t  and  reversed  the  same,  with  lastmc- 
tions  to  sustain  the  motion  for  a  new  trial  as 
of  right.  The  questioa  whether  the  court  be- 
low erred  in  ovwmllng  appellants'  motion  for 
a  new  trial  as  of  right  presented  by  the  fifth 
error  assigned.  Is  thertf ore  before  as  for  de- 
cision. Appellee  Insists  that  the  action  was 
for  trespass  to  real  estate,  and  tor  Injunction 
to  prevent  further  acts  of  threatened  tres- 
pass, and  not  an  action  to  recover  possession 
of,  or  to  oniet  tiUe  to,  real  estate,  and  that, 
therefore,  the  motkm  fbr  a  new  trial  as  of 
right  was  pn^erly  overruled.  An  examina- 
tion of  tbe  complaint  shows  that  there  are  no 
auctions  that  appellants  claimed  any  title 
or  Interest  In  the  leH  estate,  and  that  such 
claim  was  adverse  to  or  a  cloud  upon  appel- 
lee'a  Utior-averments  which  are  Msentlal  in 
an  action  to  quiet  title;  nor  Is  there  any  alle- 
gation that  appdlants  were  in  possession  of 
such  real  estate,  essential  to  an  action  tor 
possession  of  real  estate,  nor  is  any  such  re- 
lief asked  for;  but  Judging  the  complaint 
from  its  general  scope  and  tenor,  it  seeks  cmly 
to  recover  damages  for  an  alleged  trespass  to 
tbe  real  estate  described,  and  to  ujoln  the 
threatened  continuation  of  the  same,  on  the 
ground  that  appellee  bad  no  otber  adequate 
remedy.  In  such  case  neither  party  is  en- 
titled to  a  new  trial  as  a  matter  of  ri^t  un- 
der section  1070,  Burns'  Bev.  8t  1884  (sec- 
tion 1004,  Oomer's  Bev.  St  1807),  which  only 
provides  for  a  new  trial  as  of  right  In  actions 
for  possession  of.  or  to  quiet  title  to,  real  es- 
tete.  Hall  V.  Hendricfc,  126  Ind.  326^  330,  20 
N.  a  860;  Miller  City  of  IndlanapoUs.  123 
Ind.  196,  198,  24  N.  E.  228,  and  cases  cited; 
Bennett  v.  Olosson,  188  Ind.  642,  660-652.  38 
N.  H.  46;  Blchwlne  v.  Presbyterian  Church. 
186  Ind.  80,  86-88,  84  N.  B.  737;  Davis  v. 
Ballway  Co..  140  Ind.  468,  471,  88  N.  B.  496. 
and  cases  cited;  Nutter  v.  Hendricks  (Ind. 
Sup.)  60  N.  E.  748.  In  such  cases  the  losing 
par^  Is  not  entitled  to  a  new  trial  as  a  mat- 
ter of  right  because  the  title  only  comes  In 
question  collaterally,  and  as  a  mere  Incident 
Liggett  V.  Hlnfcley,  120  Ind.  887,  888.  22  X. 

206,  and  cases  cited;  Blchwlne  v.  Presby- 
terian Church,  supra.  It  ftrilows  that  tbe 
court  did  not  err  In  overruling  tiie  motion  for 
a  new  trial  as  a  matter  of  right  The  Judg- 
ment overruling  said  motion  Is  Qierefore  af- 
firmed. 
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IBATBIJEBS'  mS.  CO.  T.  K£NT  et  al. 
(SnpKme  Conrt  of  Indisiia.    Oct  188S.) 
On  rehearing.  Oremiled. 
For  former  r^rt,  see  SO     B.  B82. 

HOWARD,  J.  The  EealouB  and  accom- 
pllsbed  connsel  tm  ftQpellant  argue  earnestly 
to  Abow  that  the  court  has  miiapprehended 
the  position  taken  by  them  on  the  original 
hearing.  Bat  a  reading  of  the  bri^  now 
filed  does  not  disclose  any  question  not  al- 
ready fully  considered  by  the  conrt.  No  tax 
Vas  assessed  on  the  land  In  controversy  xm.' 
til  ISSti,  when  the  appellant  had  become  the 
full  and  absolute  owner  of  the  property. 
Neither  Prairie  township  nor  the  town  of 
Brookstcm  had  a  shadow  of  title  as  against 
appellant's  deed.  If  appellant  chose  to  al- 
low a  school  to  be  conducted  on  Its  prem- 
ises, that  was  a  matter  over  which  It  had 
supreme  control.  Had  appellant  not  been 
able  to  make  any  use  whatever  of  the  prop- 
erty, that  could  not  have  affected  the  right 
of  the  state  to  Impose  taxes  upon  It,  In  com- 
mon with  an  other  property  of  the  state. 
The  court  la  unable  to  agree  with  the  position 
taken  by  the  learned  counsel  either  In  this 
motion  or  In  the'  original  case.  Petition 
overruled. 

OBI  Ind.  W) 

COCHRAN  T.  WHITB,  Trustee. 
(Supreme  Court  of  Indiana.    Nov.  4,  1898.) 

Public  Drains  —  Repairs— A llotmbkt—Appbaii 

— POWBHS  OP  TOWW  TkCBTBH— EXBMPTIOSB. 

1.  Rev.  St.  1894.  I  5632  (Acts  1889.  p.  63). 
authoriziDg  the  county  anrveyor  to  allot  pub- 
lic drains  among  the  owners  of  the  laudB  as- 
sessed tor  their  construction,  to  be  by  them 
kept  in  repair,  and  placing  such  drains  under 
the  supervision  of  the  township  trustee,  in- 
cludes a  public  tile  drain. 

2.  Since  Rev.  St  1804,  S  6632  (Acts  1889,  p. 
53,  SS  2-6),  provide  (or  an  appeal  from  an  al- 
lotmeut  of  a  drain  to  trlbutarr  landowners  for 
repairing,  a  landowner  who  does  not  appeal 
from  an  allotment  cannot  afterwards  attack 
It  collaterally  by  refusing  to  repair  the  por- 
tion BO  allotted  to  him. 

3.  Under  Rev.  St  1894,  {  6632  (Acts  1888, 
p.  63,  I  1),  requiring  a  town  trustee  to  see 
that  public  drains  are  kept  cleaned  and  re- 
paired, "so  as  to  answer  their  purpose,"  be 
may  cause  a  drain,  built  at  a  higher  xrade 
than  specified,  and  accepted  bj  the  drainage 
commissioner  as  built  according  to  spedfica- 
tions,  to  be  lowered  to  the  grade  of  the  orig- 
iaal  specifications,  whenever  the  grade  at 
which  it  was  constructed  becomes  too  high  to 
drain  the  lands  assessed  for  its  constnictlon. 

4.  Rev.  St  1894,  S  6637  (Acts  1889,  p.  53, 

f6.  as  amended  hy  Acts  1803,  p.  271),  exempt- 
ng  the  owner  of  drained  lands  from  repair- 
ing a  pnbUc  drain  whenever  he  converts  the 
portioa  running  throu^  his  lands  into  a  cov- 
ered tile  drain  of  dimensions  sufflcieut  to  serve 
the  purpose  of  drainage,  and  avoid  the  neces- 
sity of  repair,  does  not  so  exempt  him  where, 
because  of  its  altitude,  it  does  not  drain  Ihe 
lands  assessed  for  Its  construction. 

A[V)eal  from  circnit  court.  Montgomery 
county;  J.  M.  Rabb,  Special  Judge. 
Action  tv  I«wiB  W.  Cochtan  against  James 
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White,  town  trustee,  etc.  Prom  a  Judgment 
for  defendant,  plalntltr  appeals.  Affirmed. 

Paul,  Van  Cleave  A  Paul»  for  appellant. 
Crane  ft  AndersoUt  tn  appellee. 

HOWARD.  J.  This  was  an  action  to  en- 
join a  township  trustee  from  proceeding  with 
the  repair  of  an  allotment  of  a  public  drain, 
the  owner  havli^  neglected  and  refused  to  do 
the  work.  The  facts  were  towoA  specially 
by  the  court,  and  are  as  follows:  (1)  On  and 
prior  to  November  25.  1888,  there  was  In 
Madison  township,  Montgomery  county,  an 
open  public  ditch,  passing  over  the  lands  of 
appellant  and  others,  and  theretofore  estab- 
lished under  provisions  of  tne  statutes  In  re- 
lation to  public  ditches.  (2)  On  said  day,  s^ 
p^ant  and  others  ffled  a  petition  m  the  Mont- 
gomery drctilt  court  for  the  location  of  si  pub- 
lic tile  drain  on  and  along  the  line  of  said 
open  ditch,  except  300  feet  at  the  outlet  there- 
of; and  such  proceedings  woe  had  that  % 
tile  drain  was  constructed,  as  prayed  for, 
OVCT  and  along  the  One  of  said  open  ditch, 
being  a  covered  tile  drain  from  its  source  to 
Its  moulA,  and  In  length  about  two  miles. 
On  January  28,  1802,  said  tile  drain  was  ad- 
judged by  the  court  to  be  duly  established  as 
the  Catherine  D.  Morris  ditch.  (3)  In  ApriU 
1887,  the  county  surveyor  of  said  county  ex- 
amined said  tHe  drain,  and,  for  the  purpose' 
of  keeping  the  same  in  repair,  as  provided  by 
section  2  of  an  act  approved  February  28, 
1888  (Acts  1889.  p.  5S;  Rev.  St  1884,  §  6638), 
made  allotment  of  said  drain  to  the  various 
tracts  of  land  that  had  been  assessed  for  its 
construction,  allotting  to  the  appellant  800 
feet  thereof,  situated  on  his  lands,  and  desig- 
nated as  sections  66  to  64,  to  be  kept  by  him 
In  repair;  and  said  surveyor  made  a  record 
of  said  allotments  in  the  drainage  record  of 
said  county,  and  gave  appellant  notice  there- 
of, as  provided  by  section  3  of  said  statute. 
(4)  On  July  8,  1897,  the  appellee  was,  and 
ever  since  has  continued  to  be,  the  duly  quali- 
fied and  acting  trustee  of  said  Madison  town- 
ship, and  on  said  date,  as  su(di  trustee,  gave 
to  appellant  notice  to  repair  bla  said  allot- 
ment, by  leveling  the  same,  before  August  6, 
1887,  to  a  depth  and  width  not  less  than  its 
original  speciflcatlons.  (5)  Prior  to  the  giving 
of  said  notice  by  appellee  said  tOe  drain  had 
never  been  cleaned  out  or  repaired  in  any 
manner. '  For  several  years  Inuuedlately  aft- 
er Its  construction  It  had  completely  drained 
all  the  lands  assessed  for  Its  construction; 
but  at  the  time  of  giving  said  notice,  and  for 
several  years  prior  tiiereto,  said  ditc^,  while 
completely  draining  the  lands  of  appellant, 
failed  to  drain  effectually  lands  assessed  for 
Its  construction,  and  situated  at  the  head  of 
the  ditch.  (0)  In  the  original  construction  of 
the  dr^n,  the  tile  were  not  In  all  iriaces  put 
down  to  the  grade  line  of  the  spodflicationB. 
but  In  many  places  were  a  foot  or  more  above 
such  line.  Tet  the  ditch  was  accepted  by  the 
drainage  commlsrioner-  as  compete  according 
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to  tile  qretdflcatlons;  and  what  was  meant 
by  the  notice  given  by  appellee  to  appellant, 
requiring  him  to  leTel  his  allotment,  was  that 
appellant  should  correct  eald  fault  in  the  orig- 
inal construction  of  the  drain,  and  put  the 
tUe  down  to  the  line  required  b;  the  original 
apectflcatlons.  The  drain  was  In  ottier  re- 
spects in  good  repair  at  the  time  of  giving 
said  notice,  being  then  In  substantially  the 
same  (smdltion  in  whldi  It  had  been  left  after 
its  acceptance  hy  the  drainage  commlssItHia; 
but  by  reason  of  Its  fatd^  construction  as 
aforesaid  it  failed  fully  to  answer  the  pur- 
pose for  which  it  had  been  conatmcted.  (7) 
Prior  to  said  Augnst  5. 1S»7,  aU  the  tile  in  the 
allotments  between  appdlant's  allotment  aid 
the  moutii  of  the  drain,  esKpt  about  800  feet, 
which  was  In  good  repair,  had  been  taken  up, 
cleaned,  repaired,  and  pat  down  again  to  the 
grade  line  of  the  or^nal  q^eclfications.  (8) 
Appellant  failed  and  refused  to  level  his  said 
line  of  tile  as  required  1^  said  allotment  and 
notice,  and  on  December  28.  1897,  ly^lee, 
assuming  to  perform  the  duties  Imposed  upon 
him  as  township  tmstee  by  section  7  <3t  said 
act  as  amended  (Acts  1891,  p.  48;  Rev.  8t 
1894,  {  6638),  requiring  him  to  make  repairs 
In  patfllc  drains  when  the  owners  refuse  to 
do  BO,  entered  upon  appellants  premises,  and 
nnoovered  the  800  feet  of  tfle  drain  allotted 
to  him,  and  was  preparing  to  put  the  tEle 
down  to  the  grade  prescribed  in  the  original 
spec^cations,  lowering  such  tile  for  that  pur- 
pose from  nothing  to  one  foot,  and  Intending 
to  charge  the  cost  of  such  Inqnrovement  to 
a^jdlant,  as  provided  in  siUd  statute.  But 
when  appellee  so  entered  upon  the  land  for 
that  purpose,  appelant  ordered  him  off  his 
premises,  refused  permission  to  have  such  re- 
pairs made,  and  caused  appellee  to  be  arret- 
ed for  tre^)aas.  The  conclusions  of  law  by 
the  court  were:  (1)  That  It  wsa  the  duty  of 
appellee  to  enter  upon  appellant's  premises, 
and  put  the  tile  in  the  said  allotment  down 
to  the  grade  as  established  In  the  original 
specifications;  and  that  appellant  is  not 
entitied  to  maintain  his  action. 

The  position  taken  by  counsel  for  appellant. 
In  objecting  to  the  conclusions  of  law  Is  stated 
as  follows:  "There  is  no  statute  authorlring 
the  county  surveyw  to  make  aliotments  of  a 
cor&Ki  tUe  drain  for  the  purpose  of  repair- 
ing the  same;  and  there  is  no  statute  author- 
ising a  township  trustee  to  take  up  and  lower 
the  tile  in  a  covered  tile  drain,  nor  to  dean 
out  and  repair  the  same.  And  we  contend 
that  the  county  surveyor  had  no  power  or 
Jurisdlcticm  to  make  allotments  of  said  cov- 
ered tile  drain  for  the  purpose  of  repairing 
the  same,  and  the  township  trustee  bad  no 
power  or  Jurisdiction  to  take  up  and  lower 
said  tile  In  said  drain  under  the  pretense  of 
repairing  or  ' cleaning  out  said  tile  drahL" 
Objection  la  likewise  made  to  the  sufficiency 
of  the  notice  given  to  appelant  by  the  trus- 
tee. 

In  the  position  thus  assumed  we  think  coun- 
sel take  too  narrow  a  view  of  the  scope  and 


purpose  of  tiie  laws  enacted  for  the  deanlngr 
and  repair  of  public  drains.  The  language 
of  the  act  of  1889.  supra,  for  the  repair  of 
drains,  could  hardly  be  made  more  compre- 
hensive, so  as  to  Indude  an  public  drains. 
By  section  1  of  the  act  (Acts  1889,  p.  53;  Rev. 
St  18M,  fi  6632),  It  is  j^vlded:  "That  all 
ditches  or  drains  that  may  have  been,  or  may 
hereafter  be.  constructed  under  and  by  virtue 
of  any  law  <tf  this  state,  shall,  except  as  here- 
inafter otherwise  provided,  after  the  allotment 
shall  be  made  by  Qie  county  surveyor  as  here- 
inafter provided^  be  under  the  charge  and  sn- 
pervlBlon  of  the  trustee  of  tiie  township  in 
which  the  same  are  a  part  tiiereof,  whose  du- 
ty It  shall  be  to  see  that  the  same  are  dean- 
ed  out  and  kept  open  and  In  proper  repair, 
free  firom  obstruction,  so  as  to  answer  thehr 
purpose."  By  section  2  of  the  act  provision 
is  made  for  the  allotments  by  ttie  coun^  sur- 
veyor. By  sections  3  and  4  j^vlslons  are 
made  for  notice  and  a  bearing  before  the  sur- 
veyor, and  by  section  S  appeal  to  the  dr- 
cnlt  or  superior  court  Is  provided  for.  Cer- 
tebily,  a  tile  drain  is  Induded  In  "all  drains 
that  may  have  been,  or  may  hoeafter  be. 
constructed  under  and  by  virtue  of  any  law 
of  tms  state."  Appellant  Is  himsdf  hardly 
In  a  position  to  daim  that  this  tile  drain  Is 
not  such  a  public  drain.  It  was  ctmstructed 
under  direction  of  the  drcult  court,  on  peti- 
tion filed  1^  Mm  and  others. 

Neither  Is  he  In  a  position  to  dalm  that  the 
allotment  for  repairs  made  to  hhn  by  the 
county  surveyor,  under  section  2  of  the  stat- 
ute dted,  was  not  legal  and  valid.  The  stet- 
ute  itself  provided  for  an  appeal  firom  such 
allotment  .nnd.  If  the  same  ought  not  to  have 
been  made,  he  should  not  then  have  stood 
silent  and  wait  until  this  late  day  to  make 
this  collateral  attack  upon  the  surveyor's  al- 
lotment 

But  appellant  must  have  Mled  even  on  ap- 
peal. The  statute,  as  we  have  seen,  made  it 
the  duty  of  the  trustee  to  see  that  drains 
were  "cleaned  out  and  kept  open  and  in  prop- 
er repair,  tree  from  obstructions,  so  as  to 
answer  their  purpose."  In  orda  to  "answer 
their  purpose"  it  is  evident  that  the  drains 
must  continue  to  drain  the  lands  that  were 
usessed  for  their  construction.  But  the 
court.  In  its  fifth  finding,  found  that  while, 
for  several  years  immediatdy  after  Us  con- 
stractlon,  the  drain  in  questltm  had  complete- 
ly drained  all  the  lands  assessed  for  Its  con- 
Etmction;  yet  at  the  time  of  giving  appel- 
lant notice  to  repair,  and  for  several  years 
prior  thereto,  said  drain,  although  completely 
draining  aiqpellant's  land,  had  failed  to  drain 
effectually  certain  lands  assessed  for  Ite  con- 
struction, and  situated  at  the  head  of  the 
drain.  The  requirement  made  by  tiie  trustee 
was  that  the  tUe  in  appellant's  allotment 
should  be  iriaced  to  a  depth  and  width  not 
lees  than  the  original  specifications.  All  the 
landowners  between  aKKllant  and  the  month 
of  the  drain  bad,  within  the  time  ptovlded  for 
In  the  statute,  taken  vjf  and  cleaned  their  tile, 
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and  replaced  it  to  the  grade  required  In  tbe 
original  gpeclQcatlons;  but  appellant  not  only 
refused  to  parform  this  work,  but  was  unwill- 
ing to  allow  tbe  township  trustee  to  do  so. 
We  think,  as  the  court  found,  that  the  trustee 
was  In  the  strict  line  of  bis  duty.  It  is  not 
to  be  ODderatood  that  a  tile  drain,  quite  the 
same  as  an  open  ditch,  may  not  need  repair. 
In  section  1  of  the  act  providing  for  tlliag 
pUbUc  drains  (Acts  1893,  p.  1^;  Rev.  St  1894, 
S  SMS)  It  la  required  that  the  petition  for 
such  work  shall  show  "that  such  drain  or  any 
part  thereof  can  be  tiled  and  kept  In  repair 
at  a  cost  less  than  tbe  expense  of  keeping 
the  same  In  repair  aa  an  open  drain."  It  Is 
true  that  one  of  the  provisions  of  section  6 
of  the  act  of  1889,  supra,  as  amended  by  an 
act  approved  March  8>  1893  (Acts  1893,  p. 
271;  Bev.  St  1894,  S  6637),  is:  "That  where 
any  person  or  persons  shall  Iiave  converted 
that  portion  of  said  ditch  running  throngh  his 
or  their  lands  into  a  blind  ditch  by  putting- 
In  drain  tUe  of  sufficient  dimensions  to  serve 
the  purpose  of  drainage,  said  drain  tile  being 
continuous  from  the  head  or  beginning  of 
such  ditch  through  the  land  of  said  owner  or 
owners,  and  thus  obviating  the  necessity  of 
working  said  ditch  on  his  or  their  lands,  he 
or  they  shall  be  exempt  from  working  any 
part  of  said  ditch,  and  the  allotments  herein 
provided  shall  be  made  among  the  landown- 
ers, roads  or  railroads  only  through  whose 
land  such  dftch  is  open."  It  Is  evident,  how- 
ever, that  this  provision.  Interpreted,  as  It 
must  be.  In  connection  with  the  other  pro- 
visions of  tbe  statute,  can  have  no  relation  to 
such  a  case  as  that  now  before  us.  If  appel- 
lant's tile  drain  were  in  fact  down  to  the 
grade  fixed  by  the  original  specifications,  It 
would  "serve  the  purpose  of  drainage,"  and 
thus  obviate  "the  necessity  of  working  said 
ditch"  on  his  land,  and  he  would  not  have 
been  called  upon  to  repair  his  allotment.  In- 
deed, it  appears  In  the  seventh  finding  of  the 
court  that  300  feet  of  tbe  tiling  in  this  very 
ditch  was  left  undisturbed,  for  the  reason 
tbat  It  "was  not  out  of  repair  nor  filled  up." 
The  statute  relied  upon  was  merely  intended 
to  provide  that  a  landowner,  by  properly  til- 
ing his  allotment  might  thus  avoid  tbe  neces- 
sity of  a  cleaning  out  of  his  part  of  the  ditcb. . 
It  could  not  have  been  Intended  by  the  stat- 
ute that  tiling  so  placed  as  to  obstruct  drain- 
age need  not  be  put  In  repair.  Some  bard- 
flhlp,  or  even  seeming  Injustice,  may  occa- 
sionally result  from  the  administration  of  tbe 
drainage  laws.  It  is  necessary,  however,  for 
the  accomplishment  of  the  object  in  view,  to 
wit  the  proper  drainage  by  a  single  system 
«f  ditches  of  numerous  tracts  of  land  owned 
by  many  persons,  that  tbe  enforcement  of  the 
various  provisions  of  the  statutes  upon  the 
subject  must  be  left  to  the  good  Judgment  of 
the  officers  and  tribunals  placed  In  charge  of 
such  work.  Not  only  must  ditches  be  con- 
structed, but  they  must  also  be  kept  in  repair, 
so  as  to  accomplish  the  result  Intended.  This 
-work  IB  committed  to  the  Judgment  of  those 


believed  by  the  lawmaking  power  to  be  com- 
petent for  the  purpose,  namely,  county  sur- 
veyors and  township  trustees,  subject  to  such 
appeals  as  are  provided  for.  See  lOmm^man 
V.  Savage.  145  Ind.  124,  44  N.  B.  252.  Judg- 
ment affinned, 

(21  Ind.  App.  1S9) 
EIOENMAN  et  al.  v.  CLARK  et  nx. 
(Appellate  Court  of  Indiana.    Nov.  4,  1898.) 
EgniTABLB  SsT^FP— ScBETT  Oblioatiobs  —  Pat< 

UBNT  APTCR  SdIT. 

1.  Bnma'  Rev.  St  1894,  |  351  (Homer's 
Rev.  St.  1897,  S  348),  providing  that  "a  set- 
off shall  be  allowed  only"  where  It  consists 
of  matter  held  by  defendant  when  suit  U  com- 
menced, does  not  preclude  an  equitable  set-oS 
for  money  paid  on  behalf  of  plaintiff'B  assign- 
or after  commmcement  of  suit 

2.  A  maker  of  notes,  sued  by  the  payee's  as* 
slgnee,  is  equitably  entitled  to  set  off  pay- 
ments on  a  note  which  he  had  executed  as 
surety  for  such  payee,  made  after  the  suit 
was  commenced,  where  the  payee,  while  In- 
solvent, assigned  the  notes  after  maturity. 

Appeal  from  circuit  court,  Perry  conntar; 
Edward  Gough,  Judge. 

Action  by  John  O.  Elgenman  and  oQiers 
against  Abram  D.  Clark  and  wife.  .Judg- 
ment for  defendanta,  and  plaintlfts  appeal. 
Affirmed. 

Henning,  Hennlng  &  Land,  for  appellants. 
Sidney  B.  Hatfield,  Jaa.  A.  Hemenway,  and 
Frank  H,  HatfleU,  for  qipellees. 

COMSTOCK,  J.  Appellants  brought  this 
action  on  three  promissory  notes  executed  by 
Abram  D.  Clark  and  Emma  Clark,  his  wife, 
May  4,  1894,  for  $500  each,  payable  to  Sam- 
uel L.  Sulzer  In  80,  6a  and  90  days,  respec- 
tively, and  assigned  by  Samuel  L.  Suiser  to 
appellants  Novemlrer  30,  1894.  To  the  com  - 
plaint of  appellants,  which  Is  in  ordinary 
form,  the  defendants  filed  separate  answers, 
—Abram  D.  Clark,  In  four  paragraphs;  bis 
co-defendant,  Emma  Clark,  in  two  para- 
graphs. Tbe  first  paragraph  of  the  separate 
answer  of  Abram  D.  Clark  is  the  general 
denial;  tbe  second,  third,  and  fourth  are  In 
the  nature  of  set-off.  The  first  paragraph  of 
the  separate  answer  of  Emma  Clark  Is  the 
general  issue;  the  second,  coverture.  To 
these  separate  answers  the  plaintiffs  replied 
by  general  denial.  Tbe  court  found  for  the 
defendant  Abram  D.  Clark,  that  he  was  en- 
titled to  his  set-off;  and  for  Emma  Clark,  on 
her  plea  of  coverture.  The  plaintiffs  ffied 
their  motion  for  a  new  trial,  for  the  reasons 
tbat  "the  finding  and  decision  of  the  court  Is 
contrary  to  law;  that  the  finding  and  deci- 
sion of  the  court  Is  contrary  to  the  evidence; 
tbat  tbe  finding  and  decision  of  tbe  court  is 
contrary  to  the  law  and  the  evidence."  The 
court  overruled  tbe  motion  for  a  new  trial. 
Tills  action  of  the  court  is  the  only  error  as- 
signed. The  liability  of  Emma  Clark  Is  not 
discussed,  and  the  only  question,  therefore, 
that  we  are  called  upon  to  determine,  Is 
whether  Abram  D.  Clark  la  entitled  to  his 
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Bet-off,'  M  pleaded,  according  to  the  evidence. 

Substantially,  tbe  facte  as  disclosed  by  the 
evidence  are  as  follows:  In  May,  1894,  Sam- 
uel L.  Sulzer  was  engaged  In  the  mercantile 
bnslnesa  In  the  city  of  Cannelton,  and  had 
been  for  many  years  prior  thereto.  In  con- 
nection with  blB  store  he  also  operated  what 
was  known  as  the  "Commercial  Bank,"— a 
private  concern.  At  tbe  date  above  men- 
tioned Abram  D.  Clark  was  engaged  in  the 
pottery  business.  Clark  had  from  time  to 
time  drawn  out  of  the  Commercial  Bank 
various  amounts  of  money,  to  he  used  in  his 
business.  It  was  found  on  the  4th  day  of 
May,  1884,  that  Clark  bad  overdrawn  his  ac- 
count In  tbe  bank  to  tbe  extent  of  $1,500,  for 
which  be  and  his  wife  executed  tbe  three 
notes  now  tn  controversy.  After  tbe  execu- 
tion of  tbe  three  notes,  and  before  tbe  as- 
signment to  appellants,  one  James  P.  Jack- 
son had  deposited  with  Sulzer,  on  banking 
terms,  52,600;  and  on  the  12th  of  November, 
1804,  Jackson  required  him  to  execute  his 
note  to  blm  therefor,  due  30  days,  and  on 
this  note  Abram  I>.  Clark  and  M.  P.  Casper 
became  sureties.  The  date  of  this  note  was 
November  12,  1894,  and  payable  In  30  days 
after  date.  This  note  was  commercial  paper, 
being  payable  at  tbe  National  Bank  of  Kla- 
ing  Sun,  Ind.  After  the  execution  of  the 
note  to  James  P.  Jackson,  Samuel  L>.  Sulzer 
executed  a  bill  of  sale  to  the  plaintiffs  of  h!s 
entire  stock  of  goods,  bank  fixtures,  accounts, 
and  notes,  and  all  personal  property  of  every 
description.  This  blU  of  sale  was  executed 
and  possession  given  to  the  property  there- 
under November  80,  1894,— after  the  execu- 
tion of  tbe  Jackson  note,  but  before  the  ma- 
turity thereof.  By  this  means  plaintiffs  be- 
came the  owners  <HF  the  three  notes  mentioned 
in  their  complaint.  On  the  13th  day  of  De- 
cember, 1894,  the  plalDtttTs  filed  their  com- 
plaint In  this  cause  In  the  office  of  the  clerk 
of  tbe  Perry  circuit  court,  and  caused  a  sum- 
mons to  issue  to  the  sheriff  of  Perry  county 
on  that  day.  The  summons  was  served  by 
the  sheriff  on  tbe  14th  day  of  December,  1894. 
The  note  executed  by  said  Samuel  L.  Sulzer 
and  Abram  D.  Clark  to  James  P.  Jackson 
for  42,500  was  paid  by  Clark  and  Casper 
December  IS,  1894.  At  the  time  of  said 
payment,  Clark  had  no  notice  of  the  suit. 
Thus,  it  will  be  seen  that  after  tbe  filing  of 
plaintiffs'  complaint,  and  the  Issuing  and 
service  of  summons,  but  before  be  had  any 
notice  of  this  suit  the  defendant  Abram  D. 
Clark  paid  one-balf  of  tbe  Jackson  note;  and 
for  that  reason,  he  maintains,  he  should  be 
allowed  the  amount  so  paid  as  a  set-off 
against  plaintiffs'  claim.  Appellants'  posi- 
tion is  that  the  notes  in  suit  passed  abso- 
lutely to  plaintiffs  by  virtue  of  tbe  bill  of 
sale  executed  to  plaintiffs  November  30,  1894, 
by  Samuel  L.  Sulzer,  and  they  took  the  notes 
subject  to  such  defenbes  only  as  existed  at 
that  time;  that  the  liability  of  Clark  by  rea- 
son of  bis  suretyship  on  the  Jackson  note 
was  only  a  contingent  liability;  that  the 


fact  that  dark  paid  his  part  of  tbe  $2,900 
note  due  Jackson  after  the  suit  was  com- 
menced by  plaintiffs  does  not  entitle  him  tO' 
a  set-(^,  because  by  the  provisions  of  section 
351,  Bums'  Key.  St.  1894  (section  348.  Hor- 
ner's Rev.  St  1897),  "a  set-off  shall  be  al- 
lowed only  In  actions  for  money  demands 
upon  contract  and  must  consist  of  matter 
arising  out  of  debt,  duty  or  contract  liqui- 
dated or  not  held  by  the  defendant  at  the 
time  the  suit  was  commenced,  and  matured 
at  or  before  the  time  It  Is  offered  as  a  set- 
off." Balser  v.  Wood,  69  IimL  122;  Claflln  v, 
Dawson,  58  Ind.  408;  Oonvery  v.  Langdon, 
66  Ind.  811;  Gregory  v.  Gregory,  89  Ind.  346; 
Blount  T.  Rick.  107  Ind.  244,  6  N.  E.  888,  and 
8  N.  B.  108,— and  other  cases,  and  Wat  Set- 
off, S  73,  dted  by  appellants'  counsel  state 
the  general  rule  as  to  set-off  under  the  stat- 
ute, and  support  appellants'  position,  that 
the  suretyship  of  Olark  was  only  a  contingent 
liability,  and  did  not  constitute  a  demand 
held  by  him  at  the  time  of  the  commence- 
ment of  tbe  suit,  within  the  meaning  of  the 
statute.  It  must  be  conceded,  therefore,  ttiat 
appellee  Clark,  not  having  paid  tbe  Jackson 
note  until  after  appellant  had  brought  suit 
In  this  case  cannot  under  tbe  statutory  rule 
alone,  be  allowed  the  set-off  claimed. 

Counsel  for  apj>ellees  Insist  however,  tbat 
independently  of  the  statute  ^pellees  are 
entitled  to  an  equitable  set-off.  Courts  have 
long  recognized  "set-off"  as  a  natural  eq- 
uity. Before  the  statute  of  set-off,  courts 
of  chancery  acted  upcm  the  doctrhie  of  set- 
off, as  grounded  upon  the  principles  of  nat- 
ural equity.  Barbour,  in  the  Law  of  Set- 
off, says,  "If  a  court  finds  a  case  .of  natural 
equity  not  within  the  statute,  It  will  permit 
an  equitable  set-off.  If,  from  the  nature  of 
the  claim,  or  from  the  situation  of  the  par- 
ties, It  Is  impossible  to  obtain  Justice  by  a 
cross  action;"  citing  Lindsay  v.  Jackson,  2 
Paige,  681;  Plggott  v.  Williams,  6  Madd.  95. 
In  Derby  on  Counterclaim  (page  74);  under 
the  New  York  Code,  It  Is  stated  that  "a  de- 
fendant may  have  a  right  enforceable  In. 
equity  when  the  cross  demand  Is  not  due  at 
the  time  of  the  assignment  and  when  it  Is 
against  the  assignor  of  an  insolvent,  though  It 
may  not  have  been  pleadable  at  law"  felting 
Chance  v.  Isaacs,  5  Paige,  692),  and  that  tech- 
nical objections  tb&t  would  be  available  at 
law  will  not  defeat  an  equitable  set-off.  Blsp- 
bam,  in  his  fourth  edition  of  Principles  of 
Equity,  says,  "When  there  is  anything  pecn- 
Uar  In  the  case,  so  as  to  render  It  impossIMe 
for  exact  Justice  to  be  done  by  a  court  of 
law  under  tbe  statutes,  a  court  of  chancery 
will  afford  relief  through  the  medium  of  an 
equitable  set-off."  See  2  Story,  Eq.  Jur. 
S  1484.  Tbe  doctrine  of  equitable  set-off  bas 
been  recognized  In  the  following  cases  by  the 
supreme  court  of  our  own  state:  Kelglitley 
V.  Walls,  24  Ind.  200,  27  Ind.  385;  Cosgrove 
V.  Cosby,  86  Ind.  611;  Carter  v.  Compton. 
79  Ind.  87.  In  Keightley  v.  Walls,  24  Ind. 
205,  27  Ind.  885,  the  court  treated  set-off  as 
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an  eqnlty  depending  for  Ita  allowance  on  the 
InB<dTeDC7  of  the  assignor,  and  not  tech- 
nically on  the  statute.  In  Befton  t.  Hargett; 
113  Ind.  502,  16  N.  B.  618,  MltcbeU,  0.  J., 
In  speaking  for  the  court,  after  referring  to 
the  general  mie  both  at  law  and  In  equity, 
that  only  material  demands  existing  In  the 
same  right  are  proper  matters  of  .  set-off,  says 
exceptions  to  the  general  rule  are  made  (1) 
whenever  It  becomes  necessary  to  complete 
equity,  or  to  prevent  Irremedlal  Injustice,  as 
in  cases  of  Insolvency,  or  %A  Jnst  credit  g^ven 
on  account  of  an  Individual  Indabtednesa,  or 
where  the  Joint  debt  la  a  mere  security  for 
the  s^arate  debt  of  tiie  principal;  or  (2) 
whenever  the  action  is  upon  a  note  or  other 
contract  against  several  defendants,  any  one 
of  whom  iB  principal  and  others  securities 
thereon."  In  Carter  v.  Compton.  79  Ind.  40, 
the  court  cites  approvingly  from  Brewer  v. 
NorcrosB,  17  N.  J.  Eq.  219,  luing  substan- 
tially the  foregoing  language.  Morrow's  As- 
signees V.  Bright,  20  Mo.  299,  was  an  action 
by  the  general  assignee  of  an  Insolvent  to 
recover  a  debt  due  the  assignor.  The  de- 
fendant was  allowed  to  set  up  as  an  equitable 
defense,  as  set-off,  the  amount  of  a  note  paid 
by  him  after  the  assignment,  as  security  of 
the  assignor  upon  a  note  which  was  under 
protest  at  the  date  of  the  assignment  Scott, 
J.,  in  delivering  the  opinion  of  the  court,  said; 
"Bright  could  not  sue  Morrow  to  recover  the 
money  for  which  he  was  bound  for  him  until 
he  had  actually  paid  It  But  this  goes  on  a 
technical  groimd,  peculiar  to  the  action  for 
money  paid,  laid  out  and  expended.  Money 
cannot  be  said  to  be  laid  out  for  another  un- 
til money  Is  actually  paid  on  his  account 
But  in  substantial  justice,  as  Bright  was 
Morrow's  surety,  and  compellatde  by  law  to 
pay  the  debt  and  as  Morrow  was  Insolvent; 
Bright  may  be  regarded  as  the  creditor  of 
Morrow  from  the  time  the  note  was  pro- 
tested. Then,  as  there  was  an  Indebtedness 
on  the  part  of  Morrow  to  Bright  and  as  the 
money  account  of  assignment  was  evidence 
of  insolvency  by  which  Bright  became  abso- 
lutely tround,  there  was  an  eqtdty  against  the 
demand  of  Morrow  at  the  time  of  the  as- 
siRnment  growing  out  of  his  Indebtedness  to 
Bright"  The  decision  of  the  court  in  Wil- 
liams V.  Hclnie,  1  Dev.  Kq.  151,  Is  thus  stated 
In  the  syllabus:  "A  surety  has.  In  respect  of 
his  llnbillty,  the  rights  of  a  creditor,  and  upon 
the  insolvency  of  the  principal  debtor  may 
retain  any  funds  belonging  to  him  in  his 
hands.  Therefore,  where  the  surety  owed 
the  principal  debtor,  who  became  insolvent 
and  assigned,  for  value,  Oie  debt,  due  by  the 
surety,  it  was  held  that  the  latter  might  re- 
tain the  amount  of  his  subsequent  payment 
against  the  assignee."  In  Krause  v.  Beitel,  S 
Itawle.  203,  Gibson,  0.  speaking  for  the 
court,  said:  "As  regards  cross  demands,  the 
trustee  of  an  Insolvent  estate  stands  in  a 
situation  perhaps  less,  but  certainly  not  more, 
favorable  than  that  of  any  other  assignee; 
his  interest  in  the  InsDlvent's  debts  being  ex- 


actly that  of  the  Insolvent  himself,  as  It 
stood,  affected  by  countervailing  equities,  at 
the  time  of  the  assignment.  The  creditors  are 
not  purchasers  In  the  first  Instauce,  and  the 
trustee  takes  for  their  benefit— consequently, 
subject  to  all  the  rights  which  may  grow 
out  of  the  original  transaction.  It  is  immate- 
rial, therefore,  whether  the  liability  set  up  as 
a  defense  were  originally  absolute  or  contin- 
gent the  relations  of  the  parties  being  unal- 
terable by  the  accidental  insolvency  of  one 
of  them.  Here  one  of  the  defendants  had 
actually  paid  a  debt  for  the  insolvent  before 
bis  discharge,  and  was  sued  for  another, 
which  he  has  been  ctmtipelled  to  pay  since; 
and  It  conflicts  with  no  provision  of  the  leg- 
islature to  allow  the  defendants  the  benefit 
of  these  payments,-Hiot  perhaps,  as  a  set- 
off, but  as  a  defense  that  would  be  made 
available  by  a  chancellor."  In  Ballroad  Co. 
V.  Rhodes,  8  Ala.  212.  the  facts  were  "that 
Rhodes,  tlje  complainant,  became  a  sub- 
Bciiber,  with  others,  to  the  railroad  company, 
for  seventy-five  shares  of  its  stock,  at  one 
hundred  dollars  a  share,  which  was  to  be 
paid  for  In  accepted  and  indorsed  bills  of 
exchange,  payable  In  five,  eleven,  and  seven- 
teen months,  interest  included.  The  object  of 
the  subscription  was  to  enable  the  company 
to  raise  funds  for  the  payment  of  Its  debts. 
About  the  same  time  Sherrod  made  a  loan 
to  the  company  of  fifty  thousand  dollars,  for 
five  years,  to  secure  the  payment  of  which 
Rhodes  and  eleven  others  executed  a  bond  to 
SheRod  fbr  that  amount  payable  also  in  five 
years;  the  company,  by  an  order  on  Its 
minutes,  pledging  Itself,  In  its  corporate  ca- 
pacity, for  the  payment  of  the  debt  Subse- 
quently the  company  became  insolvent  and 
being  Indebted  to  Sherrod  in  the  stun  of  near- 
ly two  hundred  thousand  dollars,  money  paid 
by  him  for  It  assigned  to  him  some  of  its 
effects,  and  among  other  claims  the  one 
against  Rhodes  for  his  subscription,  which  fie 
had  not  complied  with,  by  executing  bills  of 
exchange,  together  with  other  claims  against 
him.  Upon  this  demand  against  Rhodes, 
Sherrod  brought  suit  In  the  name  of  the  com- 
pany, for  his  use;  and  subsequently  Rhodes 
paid  to  Sherrod,  upon  the  bond  for  fifty  thou- 
sand dollars,  twenty-six  thousand  dollars.  A 
Judgment  was  obtained  by  the  company,  for 
the  nse  of  Sherrod,  against  Rhodes,  and  he 
sought  to  set  off  in  equity  the  money  thus 
paid  against  the  Judgment"  And  the  court 
held  that,  as  the  company  was  insolvent  nt 
the  time  of  the  assignment  to  Sherrod  of  the 
debt  of  Rhodes,  the  latter  could  set  off  in 
equity  the  money  he  had  paid  for  the  com- 
pany against  the  Judgment  obtained  by  Sher- 
rod. In  Follett  V.  Buyer,  4  Ohio  St  586,~a 
case  involving  the  right  of  set-off,— Thurman, 
C.  J.,  recognizes  the  doctrine  of  equitable  set- 
off, using  the  following  language:  "I  am 
aware  that  by  some  highly-respectable  courts 
an  exception  to  this  rule  bss  been  Introduced 
where  the  payee  was  Insolvent  when  he  madi^ 
the  assignment,  and  the  maker  was  after- 
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wards  compelled  to  pay  monej  for  liim  on 
%  contract  of  suretyship  entered  into  before 
the  assignment  took  place;  It  being  consid- 
ered hard  and  inequitable  that  an  insolvent 
payee  should  have  the  power,  by  an  assign- 
ment made  under  sucb  circumstances,  to  cast 
a  loss  upon  hlg  own  surety.  Kailroad  Co.  t. 
Rhodes,  S  Ala.  206;  Williams  v.  Helme,  1 
Dev.  Eq.  151.  But  these  decisions  rest  ex- 
pressly apon  the  ground  of  the  assignor's  In- 
solvency, and  consequently  -when,  as  In  this 
case  before  us,  that  element  Is  wanting,  there 
Is  no  room  for  the  esceptlon  to  the  general 
rule."  We  think  It  fairly  deducible  from 
these  decisions  that  insolvency  Is  a  tllstlncf 
equitable  ground  of  set>off,  outside  of  the 
statute.  It  Is  In  evidence  that  when  appel- 
lants signed  the  note  in  favor  of  Jackson,  as 
surety  for  Sulzer,  the  husband  had  In  mind 
his  indebtedness  to  Sulzer.  He  testified: 
That  Sulzer  promised  him  protection.  "He 
would  not  see  us  suffer,  but  would  protect  as. 
That  I  was  under  obligations  to  him.  TtXAt 
I  owed  him.  I  did  owe  him  the  note  In  suit, 
and  $1,800  besides.  I  would  not  have  signed 
the  Jackson  note  had  I  not  owed  bim."  It 
Is  apparent,  too,  that  Sulzer  requested  Clark 
to  become  surety  on  his  note  for  the  reason 
that  be  was  his  debtor.  Sulzer  is  Insolvent, 
Clark  has  already  paid  the  debt  owing  by 
Sulzer  to  Jackson.  He  Is  without  remedy, 
unless  he  is  allowed  the  set-off  claimed.  The 
circumstances  of  the  case,  we  think,  entitle 
him  to  the  benefit  of  the  doctrine  cited.  The 
assignment  In  this  case  is  for  the  benefit  of 
only  three  of  Sulzer's  creditors.  The  assign- 
ment gave  to  the  appellants  only  the  rights 
that  Sulzer  had  In  the  notes  In  suit  They 
were  past  due  at  the  date  of  the  assignment 
They  were  charged  with  all  outstanding  equi- 
ties against  them.  The  evidence  shows  that 
at  the  time  of  the  trial  there  was  due  ap- 
pellants a  balance  of  fll,00O,  and  that  they 
had  In  their  hands  property  worth  $18,950 
with  which  to  pay  the  same.  From  this  It 
would  appear  that  no  barm  could  come  to 
appellants  by  permitting  appellees*  set-off. 
It  would  be  Inequitable,  under  the  circum- 
stances, to  permit  them  to  collect  money  from 
Clark  for  Sulzer,  and  not  credit  Clark  what^ 
he  paid  out  for  Sulzer.  In  other  words,  It 
would  be.  In  the  language  of  Thurman,  C.  J., 
in  Follett  V.  Buyer,  supra,  "hard  and  Inequi- 
table that  an  insolvent  payee  should  have 
the  power,  by  an  assignment  made  under  such 
circumstances,  to  cast  &  Una  upon  bia  own 
surety." 

Counsel  for  appellees  further  contend  that 
as  the  Jackson  note  was  commercial  paper, 
Sulzer  being  Insolvent  at  the  time  It  was 
signed  by  Clark  and  Casper,  it  at  once  be- 
came the  debt  of  the  solvent  sureties;  that 
the  note  being  payable  In  a  bank  In  this  state. 
It  was  actual  payment;  so  that  Sulzer  owed 
Clark  one-half  of  the  Jackson  note  ($1,250) 
the  moment  It  was  delivered  to  Jackson,  No- 
vember 12,  1884,  upon  the  assignment  to  ap- 
pellants, and  at  the  same  time  dark  owed 


Sulzer  the  balance  of  the  notes  In  suit  Coun- 
sel for  appellees  also  claim  that  the  Judg- 
ment must  be  affirmed  because  the  evidence 
Is  not  In  the  record.  The  conclusion  we  have 
reached  renders  It  unnecessary  to  consider 
either  one  of  these  claims.  We  find  no  eiror 
in  the  record.   Judgment  affirmed. 

(21  ind.  App.  88) 
HILGEMAN  et  al.  t.  SHOLIi. 

(Appellate  Court  of  Indiana.    Oct  26,  18D8.> 

Bi,La  or  LaHD  — COIITBAOT  — DSBD  — COHBIDBRA- 

Tiov— Pbbsdmptiox. 

1.  In  the  absence  of  any  evidence  of  what 
stipulations  were  contained  In  a  deed  made 
pursuant  to  a  contract  providing  for  payment 
of  a  certain  amonnt  per  acre  for  anything 
over  18  acres  which  might  be  shown  by  a 
survey,  it  will  be  presumed  that  the  terms  of 
the  contract  were  carried  out  In  the  execution 
of  the  deed. 

2.  Where  the  consideration  of  a  deed  is  con- 
tractual, and  is  a  direct  promise  to  do  certain 
thiuKs,  It  cannot  be  changed  or  mo^fied  hy 
parol  evidence. 

Appeal  from  circuit  court;  liEke  county^ 
J.  H.  auiett,  Judge. 

Action  by  WUUam  H.  Sholl  against  H.  B. 
Hllgeman  and  another.  Judgment  for  plain- 
tiff.  DeftindoDts  appeal.  Affirmied. 

John  B.  Peterson,  for  appellanta.  WUllam 
Johnson,  for  appellee. 

ROBINSON,  J.  This  cause  was  trans* 
ferred  to  this  court  by  the  supreme  court 
Appellee  and  appellant  Hllgeman  entered 
Into  a  written  contract,  in  which  Hllgeman 
agreed  to  pay  appellee  $3,650  for  an  18-acre 
tract  of  land,  the  contract  providing  that  If, 
upon  a  survey  of  the  land,  it  should  be  found 
to  contain  more  than  18  acres,  Hllgeman 
should  pay  appellee  for  the  surplus  at  th& 
rate  of  $200  per  acre.  Hilgeman  assigned 
the  contract  to  appellant  Kulage,  to  whom 
appellee  afterwards  executed  a  deed  for 
the  tract  of  land  described  In  the  contract 

The  only  question  presented  by  the  record 
and  argued  Is  whether  It  was  competent  to 
prove  by  parol  that  at  the  time  of  making 
the  deed  it  was  agreed  that  the  land  de- 
scribed in  the  deed  should  be  surveyed,  and. 
If  It  was  found  that  the  tract  contained  more 
than  IS  acres,  api>ellant  should  pay  for  tiie 
overplus  at  the  rate  of  $200  per  acre.  It 
is  shown  by  the  evidence  that  a  deed  was 
executed  pursuant  to  the  contract,  and  that 
It  was  recorded.  The  contract  thus  became 
merged  In  the  deed,  but  the  deed  was  not 
introduced  In  evidence  nor  were  its  contents 
proven.  The  deed  Itself  is  the  best  evi- 
dence of  Its  stipulations.  If  the  language 
of  the  deed  with  reference  to  the  considera- 
tion was  merely  by  way  of  a  recital  of  a. 
fact  parol  evidence  was  admissible  to  show 
what  the  real  consideration  of  the  deed  waa 
While  it  Is  well  settled  that  parol  evldenoft 
is  admissible  to  show  the  real  consideration, 
though  It  be  different  from  the  recital  In  the 
contract,  yet  wltere  tiie  consideration  Is^ 
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contractual,  as  where  a  specific  and  direct 
promise  Is  made  to  do  certain  things,  It 
can  no  more  be  changed  or  modified  hy  parol 
evidence  than  any  of  the  other  conditions  of 
the  contract  Pickett  v.  Green,  120  Ind.  584, 
22  N.  E.  737;  Western  Paving  &  Supply 
Co.  V.  Citizens'  St  R.  Co.,  128  Ind.  637,  26 
N.  E.  1S8,  and  28  N.  E.  88;  Gonant  t.  Bank, 
121  Ind.  323,  22  N.  E.  250;  Hubbard  t. 
MarshaU,  50  Wis.  322,  6  N.  W.  497;  Hinck- 
ley T.  Railroad  Co.,  56  N.  Y.  429;  Cocks  v. 
Barker,  49  N.  Y.  107.  Counsel  cite  the  case 
of  Welz  T.  Rhodlus,  87  Ind.  1,  as  declaring 
a  different  rule  from  the  above.  But  the 
doctrine  announced  In  that  case  has  been 
criticised,  If  not  expressly  overruled.  West- 
em  Paving  &  Supply  Co.  v.  Citizens'  St  E. 
Co.,  supra;  Conant  v.  Bank,  supra.  In 
the  alienee  of  any  evidence  of  what  stipu- 
lations the  deed  really  contained,  the  pre- 
sumption Is  that  the  terms  of  the  contract 
were  carried  out  In  the  execution  of  the 
deed,  which  It  appears  was  made  pursuant 
to  the  contract  The  contract  provides  that 
any  excess  over  18  acres  should  be  paid  for 
at  a  certain  price  per  acre,  and  there  is 
evidence  that  there  was  an  excess  to  an  ex- 
tent as  great,  if  not  greater,  than  the  Judg- 
ment rendered.  There  is  no  error  In  the 
record,  and  the  Judgment  is  affirmed. 

iXL  Ind.  App.  115) 

DOTTOHBRTY  t.  BROWN  et  al. 

^Appellate  Ootirt  of  Indiana.    Nov.  2,  1898.) 

Appsal— Hones— SRRViOB—DismsaAL. 

A  vacation  appeal  was  taken  under  the 
second  clause  of  BamB*  Rev.  St  1894,  «  662 
(Rev.  St.  1881,  S  640),  providing  for  filing  a 
transcript  with  the  supreme  court  cleric,  and 
for  offldal  notice  by  him  on  tiie  appellee,  as 
amended  by  Act  1897,  p.  277,  providing  for 
service  of  the  notice  on  appellee's  attorney, 
which  act  was  afterwards  declared  invalid. 
HMd,  that  after  the  year  provided  for  appeals 
in  section  645  had  elapsed  the  defect  eoolcl  not 
be  cured  by  the  unofficial  service  on  the  attoi^ 
ney  provided  for  in  the  first  clause  of  section 
652,  under  section  663  and  rule  17  (27  N.  E. 
v.>,  which  provide  for  service  on  the  attorney 
of  a  nonresident  appellee,  since,  under  section 
661.  providing  that  on  service  on  him  of  the 
unofficial  notice  under  the  first  clause  of  sec- 
tion 662  the  clerk  Hhall  transrolt  a  transcript 
this  notice  is  intended  for  taking  an  appeal, 
and  not  for  giving  notice  of  an  appeal  already 
tsken.  since  such  notice  must  be  given  within 
the  year  tw  taklns  an  appeal,  and  hence  the 
appeal  should  be  dismissed  under  rule  85  (27 
N.  E.  vii.).  providing  that  when  a  vacation 
appeal  has  been  on  the  docket  00  days,  and 
notice  to  appellee  has  proved  ineflectnal,  and 
no  steps  are  thereafter  taken  for  90  days  to 
bring  appellee  into  court,  the  appeal  will  be  dis- 
missed. 

Appeal  from  drcnlt  oonrt.  Wells '  county; 
B.  C.  Vanghn,  Judge. 

Action  by  William  A.  Donglierty  against 
RufuB  M.  Brown  and  others.  Tha«  irae  a 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Appeal  dismlased. 
■  Martin  &  Elchhom  and  Todd  &  Todd,  for 
appellant  Dalley,  Simmons  &  Dalley,  for 
appellees. 


BLACK,  J.  The  judgment  from  which  this 
appeal  is  brought  was  rendered  against  the 
appellant,  who  was  the  plaintiff,  on  the  31st 
day  of  December,  1896.  The  transcript  of 
the  record,  with  the  appellant's  assignment 
of  errors,  was  fllcfd  In  the  office  of  the  clerk 
of  this  court  on  the  29th  day  of  December, 

1897,  and  thereupon,  on  the  same  day,  the 
<derk  Issued  notice  of  the  appeal.  The  re- 
turn of  the  sheriff  of  Wells  county  showed 
service  of  this  notice  on  the  30th  of  Decem- 
ber, 1897,  upon  Sharpe  &  Sturgis  and  Bailey, 
Simmons  &  Dalley,  attorneys  of  record  of  the 
appellees,  but  did  not  show  service  upon  the 
appellees.  On  the  29th  of  January,  1898,  the 
cause  was  submitted  by  the  clerk  of  this 
court  under  the  rule.    On  the  28th  of  Mar<^, 

1898,  the  appellant  filed  his  brief  on  his  as- 
signment of  errors.  On  the  28th  of  June, 
1898,  the  appellees,  appearing  specially,  filed 
their  motion  to  dismiss  the  appeal  for  the 
reasons  that  this  la  a  vacation  appeal,  and 
had  been  on  the  docket  more  than  90  days, 
and  no  steps  had  been  taken  to  bring  the  ap- 
pellees into  court;  that  the  notice  was  inef- 
fectual, for  the  reason  that  It  was  served  only 
upon  said  attorneys  of  the  appellees,  and  not 
upon  the  appellees  themselves,  upon  whom 
□o  notice  whatever  of  the  appeal  had  been 
served;  that  more  than  90  days  had  expired 
since  said  Ineffectual  notice  was  issued;  and 
that  rule  35  of  this  court  (27  N.  K  vli.)  there- 
fore had  not  been  complied  with.  On  the 
9th  of  July,  1808^  the  appellant  filed  in  this 
court  proof  by  affidavit  dated  July  8,  1898, 
of  the  service  of  a  notice,  dated  the  same  day, 
to  Robert  F.  Cummins,  clerk  of  the  Wells  cir- 
cuit court  And  to  Sharpe  &  Sturgis  and  Dall- 
ey, Simmons  &  Dalley,  attorneys  of  record  of 
the  appellees,  who,  the  affidavit  stated,  were, 
and  had  been  since  the  28th  of  December, 
1897,  and  long  before,  nonresidents  of  this 
state,  the  last-mentioned  notice  being  to  the 
effect  that  the  appellant  procured  from  said 
clerk  a  transcript  of  the  record  In  this  cause, 
and  filed  It  on  the  29th  of  December,  1897, 
In  the  office  of  the  clerk  of  this  court,  to- 
gether with  an  assignment  of  errors  upon 
said  transcript  and  that  the  appellant  did, 
on  said  day,  appeal  to  this  court  from  the 
final  Judgment  In  said  cause  In  and  by  the 
court  below;  and  the  persons  notified  were 
cited  to  appear,  etc.  On  the  same  day  (July 
9,  1898)  the  appellant  filed  in  this  court  his 
motion,  wherein  he  asks  this  court  to  over- 
rule said  motion  to  dismiss,  and,  further,  that 
the  submission  herein  be  set  aside,  the  rea- 
sons stated  being  In  substance  a  recital  of 
the  matters  which  we  have  already  stated. 
Rule  35  of  this  court  (27  N.  E.  vli.)  Is  as  fol- 
lows: "When  a  cause  appealed  in  vacation 
has  been  on  the  docket  ninety  days  or  more, 
and  there  is  no  appearance  by  the  appellee, 
and  no  steps  have  been  taken  to  bring  him 
into  court;  or  where  a  notice  has  been  issued 
and  proves  Ineffectual  from  any  cause,  and 
no  steps  are  taken  for  more  than  ninety  days 
after  the  Issuance  of  such  Ineffectual  notice 
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to  bring  the  appellee  Into  court, .  the  clerk 
shall  enter  an  order  dismissing  the  appeal." 
By  section  652,  Bums'  Rev.  St.  1894  (section 
040,  Rev.  St  38S1).  it  is  provided:  "After  the 
close  of  the  term  at  which  the  judgment  is 
rendered,  an  appeal  may*  be  taken  by  the 
service  of  a  notice  in  writing  on  the  adverse 
party  or  his  attorney,  and  also  on  the  clerk  of 
the  court  In  which  the  proceedings  were  had, 
stating  the  appeal  from  the  Judgment  or  some 
specific  part  thereof;  or  such  appeals  may 
be  taken  by  procuring  from  the  clerk  of  the 
court  a  transcript  of  the  record  and  proceed- 
ing In  the  suit,  or  bo  much  thereof  as  la  em- 
braced tn  the  appeal,  and  filing  the  same  In 
the  office  of  the  clerk  of  the  supreme  court, 
who  shall  endorse  thereon  the  time  of  filing, 
and  Issue  a  notice  of  the  appeal  to  the  appel- 
lee.** It  is  provided  by  section  633.  Homer's 
Rev.  St.  1897  (section  046.  Bnnu'  Rev.  St. 
1894),  that  ain^Mls  In  aU  caaea  must  be  taken 
within  one  year  from  tlie  time  the  Judgment 
is  rendered.  To  have  a  perfected  appeal,  a 
tranBcript  must  be  filed  In  this  court  For 
taking  appeals  In  vacation  two  methoda  are 
preecrlbed  by  section  652,  quoted  above.  To 
perfect  an  appeal  by  the  first  method,  the 
notices  proTlded  for  must  be  given;  yet  this 
alone  will  not  eonsUtnte  the  amwal,  but  the 
transcript  must  be  filed  In  this  court  Tohn- 
aon  V.  Stephenson^  104  Ind.  S68;  4  M.  E.  46. 
It  is  provided  by  rule  2  of  this  court  (27  N. 
B.  Iv.),  that  when  an  appeal  Is  taken,  and  no- 
tice Is  given  bdow.  the  transcript  must  be 
filed  In  the  clei^'s  office  within  60  days  from 
the  time  of  the  taking  of  such  appeal;  and 
that  If  the  transcript  la  not  ao  filed,  the  no- 
tice shall  be  wltliont  effect  and  the  ai^eal 
treated  as  abandoned;  but  that  the  appellant 
may,  however,  aftrawards,  and  within  the 
time  limited  by  law,  appeal,  and  In  such  case 
the  appeal  will  be  deemed  to  be  taken  as  of 
the  time  the  transcript  Is  filed  in  the  clerk's 
office,  and  shall  be  governed  as  to  notice, 
submission,  and  the  like  matters  by  the  mlea 
and  practice  which  govern  In  ordinary  ap- 
peals ivosecuted  under  the  general  statutory 
l^vlslons.  When  the  second  method  tor 
taking  an  appeal  provided  for  hi  section  652, 
supra,  b  pursued,  tba  appeal  Is  perfected  by 
the  filing  of  the  tiranscrlpt  with  a  proper  as- 
signment of  errors  thereon  within  the  year, 
without  the  service  of  notice  on  the  appellees. 
Tate  T.  Hamlin.  148  Ind.  94,  97,  41  N.  B.  856. 
In  fhat  case  it  was  also  held  that  service  of 
the  official  notice  provided  for  In  the  sectmd 
branch  of  said  section  652  (6«9  upon  the  at- 
torneys of  the  awellees  and  not  npon  the  ap- 
pellees was  without  authority  of  law,  and 
void,  and  was  not  legal  notice  of  the  appeal 
to  the  appellees;  and  that  notice  served  (mly 
on  the  attorneys  of  the  appellees  vas  Inef- 
fectual notice,  within  the  meaning  of  the  sec- 
ond clause  of  said  rule  86  (27  N.  B.  vll.).  In 
that  case,  for  reasons  stated  In  the  opinion, 
which  were  regarded  as  affording  an  excuse 
for  the  appellant  who,  panning,  a  practice 
which  bad  theretofore  been  tolerated,  pro* 


cured  service  on  the  appellee's  attorney,  bat 
not  upon  the  appellee,  the  supreme  court  set 
aside  the  submission,  and  directed  the  Issu- 
ing of  another  notice.  It  was  aald:  "A  fail- 
ure to  comply  with  the  rule  In  appeals  here- 
after in  this  respect  and  a  failure  to  take 
action  in  appeals  heretofore  taken  within  nine- 
ty days  after  the  announcement  of  this  decl- 
alon,  may  aubject  such  appeals  to  dismissal 
under  the  rule."  The  decision  In  that  caae 
was  rendered  on  the  24th  of  S^tember,  ISBOb 
and  a  petition  to  modify  the  ophilon  waa  de- 
nied November  19, 1896. 

By  a  statute  enacted  In  1897  (Acts  1897,  p. 
277;  Homer's  Rev.  St  1897,  |  640)  It  was  a^ 
tempted  to  amend  aald  sectton  6S2  so  as  to 
permit  the  service  of  the  official  notice  upon 
the  attomeya  of  record.  Thla  statute  of  1897 
was  held  to  be  Invalid,  because  of  defective- 
ness of  its  tltie,  In  O'Uaza  v.  Railway  Co. 
(Ind.  Sup.)  60  N.  B.  821,  decided  June  10, 
1S98.  The  attorneys  for  the  appellant  who 
do  not  rely  upon  tiie  validly  of  that  statute, 
caused  the  official  notice  herein  to  be  Issued 
pursuant  to  its  provisiODS.  This  would  seem 
to  afford  some  excuse  for  the  appellant  It 
the  requirement  of  the  second  clause  of  said 
section  662  (640)  for  the  giving  of  notice  can 
Btni  be  compiled  with.  He  sought  service 
pursuant  to  a  statute  which  bad  not  bea 
h^d  invalid.  He  was  not  inexcusably  n^i- 
gent  Section  661.  Homer's  Rev.  St  1897 
(section  663,  Bums*  Rev.  St  1894)  provides: 
"Whenever  it  shall  appear  to  the  supreme 
court,  by  satisfactory  pnxtf,  that  the  ai^lee 
in  a  cause  appealed  after  ttie  doae  of  ttie 
term  is  not  a  resident  of  tlila  state,  and  that 
a  notice  of  the  appeal  can  not  be  served  upon 
the  attorney  of  record  in  the  court  below,  the 
court  may  order  tbai  notice  of  the  pendency 
of  the  appeal  be  given  in  aome  newspaper 
printed  and  published  tn  this  state,  for  three 
weeks  successively;  after  which  the  court 
shall  proceed  In  aU  respects  as  if  the  defend- 
snt  had  been  served  with  process."  In  rule 
17  of  this  court  (27  N.  B.  v.)  It  is  provided 
that:  "If  the  appdlees  are  not  resldenta  of 
the  state,  liie  ai^ellant  shall  obtain  a  form 
of  notice  from  the  clerk  for  publication: 
*  *  *  pitevided,  that  wlwn  the  appeUees 
have  attorney  of  record,  and  notice  has  been 
served  upon  them  according  to  law,  or  when 
notice  lias  been  served  on  resident  parties, 
it  shall  not  be  necessary  to  Issue  summons  or 
nodce  for  publication."  In  Tate  v.  Hamlin, 
supra.  It  was  held  that,  when  the  appellee  is 
shown  to  be  a  nonresIdeDt  of  tlie  state,  and 
that  service  of  notice  cannot  be  got  on  his  at- 
torney ,of  record,  then  it  la  ahown  that  nei- 
ther the  unofficial  notice  provided  for  In  said 
section  662  (640),  w&idi,  to  be  complete,  must 
be  served  npon  Uie  of  the  trial  court 
and  the  attorney  of  the  adverse  party,  nor  the 
official  notice,  which  most  be  served  on  the 
appellee  himself,  can  be  ^ven,  though  notice 
can  be  served  on  the  clerk;  and  that  then,— 
that  Is.  when  neithw  kind  of  notice  provided 
for  In  said  section  6S2  (640)  can  be  given.— 
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"and  not  tni  Qien.  it  the  appelant  entitled  to 
aD  order  for  paUlcatSon  notice."  In  tiie  case . 
before  as,  notwltbetandlng  tiie  affidavit  ttaat 
the  appellees  are  nonresidents  of  the  state, 
there  Is  no  sufficient  reason  for  notice  by  pub* 
Uoatlon,  for  it  appears  that  notice  conld  be 
serred  on  tbe  attorneys  of  record  of  the  ap- 
pellees. Shaefer  t.  Nelson,  17  Ind.  App.  489, 
46  N.  K  1021.  After  the  notice  Issued  by  the 
clerk-  bad  become  InefTectual  because  of  the 
serrlce  thereof  upon  the  attorneys  alone,  the 
appellant  could  not  obtain  the  service  of  an 
alias  notice  to  the  appellees,  they  being  non- 
residents, and  they  could  not  obtain  pnbllca- 
tlon.  They  sought  to  brlug  In  tbe  appellees 
by  giving  the  unofficial  notice  provided  for  In 
the  first  clause  of  said  section  6C2  (640).  This 
notice  was  dated  Jnly  8»  1808,  and  seems  to 
have  been  Induced  by  the  motion  to  dismiss, 
(ysiara  v.  Railway  Oo.,  holding  the  statute 
under  which  they  bad  proceeded  to  be  ln> 
valid,  was  not  then  decided.  We  must  either 
hold  t2ie  notice  of  Jnly  8,  1898,  sufficient,  or 
we  must  dismiss  the  appeal,  for  the  appellant 
It  appears,  cannot  procure  service  upon  the 
appellees  themselves,  actual  or  constructive. 
Said  section  6S2  (010)  provides  that  "an  ap- 
peal may  be  taken  by  the  service  or*  the  un- 
official notice.  Section  049,  Horner's  Rev. 
St  1897  (section  661,  Bums'  Rev.  St  1894). 
IM'ovides:  "Upon  the  request  of  the  appel- 
lant or  upon  being  served  with  notice  as 
aforesaid  [that  Is.  with  tbe  unofficial  notice 
of  said  section  052  (040)],  and.  In  either  case, 
upon  the  payment  of  the  proper  fee,  the  clerk 
shall  forthwith  make  out  and  deliver  to  the 
party,  at  his  request,  or  transmit  to  the  clerk 
of  the  supreme  court,  a  transcript  of  the  rec- 
ord In  the  cause,"  etc.  It  seems  to  be  In- 
tended in  the  statute  and  contemplated  In  the 
rules  of  this  court  tbat  the  unofficial  notice 
provided  for  In  said  section  tSSZ  (64(^  shall 
serve  as  a  method  of  taking  a  vacation  ap- 
peal, which  is  perfected  by  the  filing  of  the 
transcript  within  60  days  thereafter;  and  an- 
other method  of  giving  notice  is  provided  for 
where  the  transcript  Is  filed  without  the  pre- 
vious giving  of  the  unofficial  notice.  Service 
of  the  unofficial  notice  Is  a  method  of  taking 
an  appeal,  and  not  a  method  of  giving  notice 
of  an  appeal  already  taken.  It  seems,  also, 
to  be  meant  by  the  statutes  that  where  the 
appeal  Is  taken  by  giving  the  unofficial  no- 
tice, such  notice  must  be  given  within  the 
year  for  tafcii^  an  appeal.  Unless  we  can 
say  that  the  unofficial  notice  may  be  substi- 
tuted by  the  appellant  for  the  official  notice, 
and  that  an  appellant  may  file  the  transcript 
in  this  court  within  the  year,  and  after  the 
year  may  bring  the  appellee  Into  court  by  tbe 
nnofficlal  notice  Instead  of  the  official  one,  we 
cannot  aid  the  appellant  by  any  indulgence 
on  the  ground  of  excusable  neglect  or  failure. 
The  appellee  must.  In  some  legal  method,  be 
brought  Into  court  The  provision  that  the 
appeal  must  be  taken  within  a  year  after 
judgment  applies  at  well  to  appeals  brought 
■under  the  flnt  branch  of  Mid  section  6S2 


(640)  "as  to  tiiose  taken  under  the  second 
branch,  and  In  both  cases  requires  the  appeal 
to  be  perfected  within  tiie  year,  by  the  filing 
of  the  tnmscript"  Johnson  t.  Stephenson, 
supra.  To  hold  tiiat,  Instead  of  tho  notice 
provided  for  In  the  second  branch  (the  offi- 
cial notice),  where  It  Is  required  by  the  terms 
of  the  statute  resort  may  be  had  to  the  un- 
official notice  provided  tor  In  the  first  branch, 
would  seem  to  be  unwarranted,  fbr  It  Is  not 
for  the  court  to  determine  the  method  of  giv- 
ing the  notice  where  Qie  legldatnre  has  pro- 
scribed a  method.  The  statute  bln^  the 
court  as  well  as  the  appelant  TMder  all  the 
drcumstances  of  this  case,  we  would  be  dls* 
posed  to  still  permit  the  appellant  to  seek 
Bwvice,  and  to  thereby  bring  In  the  aKtelleeB, 
if  It  were  possible  to  give  such  aid.  The  ap- 
peal Is  dismissed. 

(n  Ind.  App.  706) 

HALLECK  et  al.  v.  IRWIN. 

(Appellate  Court  of  Indiana.    Nov.  4,  1898.) 

Appbal — Rdlino  on  Motion — Affidavits — 
Record— BiM.  op  Exoeprions. 

Where  afBdavits  filed  In  sapport  of  a  mo- 
tion are  not  brought  np  by  a  bill  of  exceptions, 
or  are  not  made  part  of  the  record  by  order 
of  oourt,  the  mllsg  on  the  motion  cannot  be 
reviewed. 

Appeal  from  circuit  court,  Jasper  count7; 
S.  P.  Thompson,  Judge. 

Action  by  WOlUun  P.  Irwin  against  Abra- 
ham Halleefc  and  others.  Judgment  was  for 
lOatntlff,  and  from  an  order  overruling  a  mo- 
tlon  to  set  aside  a  default  defendants  appeaL 
Affirmed. 

Sellers  &  Uhl,  for  appellants.  M.  F.  OhU- 
cote  and  Folts,  Bpltler  &  Kurrto,  for  appellea 

ROBINSON,  J.  Appellee  brought  suit 
against  appellants  upon  a  promissory  note. 
Certain  of  the  defendants  answered,  and  ap- 
pellants Halleck,  Halleck,  and  Gleason  were 
defaulted,  and  Judgment  was  rendered  against 
all  the  defendants,  on  the  day  preceding  the 
day  of  adjournment  for  the  term.  Ou  the  sec- 
ond day  of  the  succeeding  term  of  court  ap- 
pellants Halleck,  Halleck.  and  Gleason  filed 
a  motion  to  set  aside  the  default,  and  In  suit- 
port  of  the  motion  ffied  certain  affidavits. 
Counter  affidavits  were  also  filed.  It  ap- 
pears from  the  record*  that  leave  was  asked 
to  substitute  papers,  and  that  lost  papers 
were  ordered  to  be  snbstltnted,  and  that  ap- 
pellants filed  "the  substituted  motion  reading 
as  follows."  But  such  sul)stituted  motion 
is  not  in  the  record,  nor  Is  there  any  reference 
to  any  part  of  the  record  where  such  motion 
may  be  found,  lliere  Is  in  another  part  of 
the  transcript  what  purports  to  be  a  motion 
to  set  aside  the  default  but  this  was  super- 
seded by  tbe  substituted  motion.  ICven  if 
we  should  concede  that  there  Is  In  the  record 
a  motion  to  set  aside  the  default  the  atii- 
davits  and  counter  affidavits  filed  In  support 
of  and  against  the  motion  have  not  been 
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brought  up  by  any  bill  of  exceptions,  nor 
were  they  made  part  of  the  record  by  any 
order  of  the  court  It  does  not  appear 
whether  the  matter  was  submitted  to  the 
court  upon  the  affidavits  and  counter  affida- 
vits exclusively,  or  whether  there  was  some 
additional  evidence.  The  affidavits  and 
^counter  affidavits,  as  they  come  to  us,  form 
no  part  of  the  record.  The  bill  of  exceptions 
contains  nothing  that  presets  any  question 
for  the  consideration  of  this  court.  Hancock 
V.  Fleming,  86  Ind.  571;  Crumley  v.  Hick- 
man, 92  Ind.  SS8;  Ck>ttrell  v.  Insaraoce  Co., 
97  Znd.  311;  Board  t.  Karp,  90  Ind.  236. 
Judgment  affirmed. 

WZIiEY,  J.,  took  no  part  in  this  decision. 

(H  Ind.  App.  486) 

TERRS  HAUTB  BLBOTRIC  BY.  GO.  v. 
YANTA 

(Appellate  Oonrt  of  Indiana.    Nov.  2,  1898.) 
Strut  Kailroaos— Nboliqbucb— Fleading. 

1.  A  street-railway  company  is  not  liable  for 
f  ailiwe  to  stop  a  car  running  at  a  proper  speed, 
on  approaching  a  frightened  horse,  where  it 
does  not  appear  that  thereby  the  horse  could 
have  been  controlled,  or  that  the  motorman 
had  reason  to  apprehend  the  occurrence  of  an 
accident 

2.  Averments  that  a  street  car  was  run  care- 
lessly and  negligently,  and  run  at  a  high  rate 
of  speed,  making  great  noise,  do  not  state 
tacts  showing  n^ligence. 

Appeal  ftom  superior  court  Vigo  county; 
David  Hairy,  Judge. 

Action  by  Phillip  H.  Tant  against  the 
Terre  Haute  Electric  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

McNutt  &  McNutt  for  appellant  John 
O.  Ple^  and  Saml.  B.  Hamill,  for  appellee. 

COMSTOCK,  J.  Appellee,  who  was  plain- 
tiff below,  sued  the  Terre  Haute  Electric 
Railway  Company  to  recover  damages  for 
a  personal  Injury  alleged  to  have  been 
caused  by  the  negligence  of  the  appellant 
company.  The  complaint  was  In  two  par- 
agraphs; the  first  charging  negligence,  the 
second  willful  injury.  The  second  para- 
graph was  withdrawn.  A  demurrer  for 
want  of  facts  to  the  first  paragraph  was 
overruled,  the  cause  put  at  Issue  by  general 
denial,  and  verdict  returned  In  favor  of  appel- 
lee for  ¥905.  A  motion  for  a  new  trial  on  the 
grounds  that  the  verdict  was  contrary  to 
law,  was  not  sustained  by  sufficient  evi- 
dence, that  the  damages  were  excessive,  and 
for  alleged  errors  of  the  court  In  admitting 
and  refusing  to  admit  evidence  and  In  giv- 
ing and  refusing  to  give  instructions,  was 
overruled,  and  Judgment  rendered  on  the 
verdict  The  first  and  second  errors  as- 
signed question  the  sufficiency  of  the  com- 
plaint; the  third,  the  action  of  the  court 
In  overruling  appellant's  motion  for  a  new 
trial. 

■adi«arlns  denied. 


The  complaint  charges  that  on  the  day 
of  the  alleged  injury,  defendant  owned  and 
operated  a  street-railway  line  with  double 
tracks  mnning  along  a  public  street  in  the 
city  of  Terre  Haute,  and  along  the  center 
of  the  National  road  east  of  said  city;  that 
on  said  day,  while  plaintiff  and  his  wife 
were  traveling  in  a  one-horse  buggy  along 
said  highway,  and  on  the  south  side  thereof, 
and  going  east  they  met  one  of  the  de- 
fendant's electric  street  cars  going  west; 
that  "the  said  horse  saw  and  heard  the 
said  car  traveling  as  aforesaid,  and  said 
horse  did  then  and  there  become  frightened 
at  said  fast-going  car,  and  noise  caused 
thereby,  and  began  to  plunge  and  start  and 
was  becoming  unmanageable;  that  there- 
upon this  plaintiff  Jumped  out  of  his  said 
buggy,  and  took  hold  of  the  harness  and 
bridle  on  and  about  the  said  horse's  headi 
so  that  he  would  be  more  able  to  manage  and 
control  said  horse,  all  of  which  was  In  plain 
view  of  defendant  and  defendant's  agents 
who  were  controlling,  operating,  and  mnning 
said  car,  and  said  servant  ought  to  have  seen, 
and  did  see,  some  time  before  the  said  car 
had  come  near  said  horse,  the  imperiled  condi- 
tion and  position  of  the  plaintiff  caused  by 
the  fast-going  car  as  aforesaid;  that  not- 
withstanding the  plaintiff's  dangerous  and 
imperiled  position  and  condition,  caused  as 
aforesaid,  the  defendant  by  its  agent 
wrongfully,  carelessly,  and  negligently  ran 
said  car  at  a  high  rate  of  speed  as  afore- 
said, towards,  on,  near  to,  and  within  but 
a  few  feet  of  this  plaln.tlff  and  the  said 
horse,  which  caused  said  horse  to  become 
entirely  unmanageable,  and  to  start  plunge, 
turn,  and  to  run,  throwing  this  plaintiff 
down,  and  causing  said  horse  to  run  over 
and  trample  on  said  plaintiff."  It  Is  not 
claimed  by  appellee's  learned  counsel  that 
appellant  was  at  fault  in  running  its  car 
and  making  the  noise  necessarily  incident 
thereto,  nor  that  it  was  run,  upon  the  occa- 
sion in  question,  in  an  improper  manner,  up 
to  the  point  where  It  was  alleged  the  horse 
was  becoming  unmanageable;  but  that 
when  the  motorman  saw  that  appellee's 
horse  was  frightened  and  becoming  unman- 
ageable, he  should  have  stopped  the  car. 
Booth  on  Street  Railway  Law,  in  section 
298,  states  the  law  in  the  following  lan- 
guage: "And  for  obvious  reasons  companies 
which  have  been  duly  licensed,  and  there- 
fore have  as  much  right  to  run  their  cars 
in  the  streets  as  others  have  to  drive  through 
them  with  their  horses  and  vehicles,  cannot 
ordinarily,  be  held  responsible  for  horses 
taking  fright  at  the  appearance,  manage- 
ment or  noise  of  the  car.  If  a  horse  takes 
fright  at  an  approaching  car.  and,  because 
the  car  Is  not  stopped,  •  ♦  •  becomes  un- 
manageable, and  runs  away,  injuring  the 
driver  or  others,  the  company  is  not  liable, 
unless  the  conduct  complained  of  in  the 
management  of  the  car  Is  attributable  only 
to  a  wanton  and  mailcions  disregard  for  the 
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taCety.  of  the  driver  or  other  traTelers  upon 
the  street  •  •  •  To  the  extent  that 
whether  traTelers,  Aether  In  cars,  on  foot* 
or  bi  private  vehlclen^  have  the  right  to 
proceed  without  nnneceaaary  Interruption  or 
delay,  the  rights  of  all  are  equal,  and  the 
law  makra  no  dlstlnctlcHi  between  th^  vehl- 
des  used  or  the  means  emj^OTed.  No  other 
role  would  be  reasonable  or  practicable; 
for  If  drivers,  motormen,  or  gripmen  were 
required  to  stop  their  can,  slacken  their 
speed,  or  omit  or  discontinue  necessary  sig- 
nals, upon  which  the  safe^  of  othras  de- 
pends, because  timid  iKWses  may  become 
frlght»ied,  or  already  manifest  synqitoms 
of  fear,  not  Indicating  Immlnwt  pef Q,  street' 
railway  service  would  be  so  materially  em- 
barrassed by  numerous  delays  as.  to  defeat 
the  pnrpose  for  which  such  franchises  are 
granted;  and  the  dangers  to  Ihe  general  pub* 
11c,  for  whose  protection  waralngs  are  given, 
would  be  greatly  enhanced^"— citing  the  fol- 
lowing, among  other,  cases:  Chapman  v. 
Hallway  Co.,  27  W.  L.  B.  70;  Coughtry  v. 
Ballway  Co.  (Or.)  27  Pac.  1031;  Cornell  v. 
Hallway  Co.,  82  Mich.  485,  40  N.  W.  7»1. 
In  X>OBter  v.  Railway  Co.,  23  S.  SL  449,  the 
snpreme  court  of  North  Carolina  said: 
"Whenever  a  horse  Is  being  driven  or  Is  rnn- 
ning  uncontrolled  along  a  highway  parallel 
to  a  railway  of  any  kind,  though  It  gives 
unmistakable  evidence  by  Its  movements 
that  it  Is  alarmed  at  an  approaching  train 
or  car,  the  engineer  or  motorman  In  charge 
Is  not  negligent  in  falling  to  diminish  the 
speed,  nuless  the  animal  Is  actually  on  the 
track  In  his  fron^  or  he  has  reasonable 
ground  to  believe  that  in  Its  excited  state 
it  is  about  to  go  or  may  go  upon  It,  so  as 
to  cause  a  colllBlon."  In  Steiner  v.  Trac- 
tion Co.,  1B4  Pa.  St  199,  19  Atl.  491,  which 
was  an  action  to  recover  for  Injuries  re- 
ceived occasioned  by  the  running  away  of 
a  team  of  horses  standing  by  the  street- 
milway  track,  growing  out  of  the  continuous 
ringing  of  the  bell,  the  court  said:  "If  the 
gripman  saw  that  plaintlfTs  horses  were 
restive,  It  does  not  follow  that  he  had 
reason  to  apprehend  the  accident  that  oc- 
curred. The  plaintiff,  according  to  Ills  own 
testimony,  was  at  the  heads,  and  might 
naturally  be  supposed  to  be  able  to  control 
^em."  The  pertinency  of  these  extracts 
from  the  text-book  and  reports  Justify,  we 
think,  the  foregoing  lengthy  quotations. 
The  complaint  judged  by  the  law  as  set  out 
in  the  foregoing  authorities,  is  fatally  de- 
fective. It  does  not  appear  from  the  aver- 
ments that  appellee  would  have  been  able, 
because  of  the  gentieuess  of  the  horse,  or 
from  any  other  reason,  to  have  controlled 
It  and  prevented  the  injury,  had  the  car 
been  stopped  before  Its  near  approach;  nor 
that  the  motorman  had  reason  to  apprehend 
the  accident  that  occurred.  Neither  do  they 
show  that  he  manifested  a  wanton  disregard 
for  the  safety  of  api»ellee;  nor  that  he  had 
reason  to  believe  that  annllee,  who  was  in 


the  position  which  be  believed  the  beat  to 
manage  his  horse,  would  not  he  able  to  do  so. 
The  averments  that  the  car  was  being  run 
at  a  high  rate  of  speed  and  making  a  great 
noise,  and  that  it  wu  run  carelessly  and  neg- 
ligently, are  not  averments  of  facts  i^owlng 
negligence.  Uany  dedslons  might  be  cited 
from  the  reports  of  this  and  other  states 
in  which  railway  companies  have  been  held 
liable  for  damages  occasioned  by  frightening 
horses.  Upon  examination  it  wlU  appear 
tiiat  the  liability  was  held  to  attach  on  the 
ground  of  negligoice  when  the  fright  has 
been  caused  by  the  running  of  the  trahi  or 
car  in  an  unusual,  unnecessary,  or  improper 
mannra',  or  when  those  in  charge,  seeing 
the  injtued  party  in  imndnent  peril,  have 
acted  in  a  mann»  attributable  only  to  a 
wanton  dlsr^ard  for  tiie  safety  of  those  in 
perlL  To  hold  the  complaint  sufficient  would 
be  to  declare  It  to  be  tiie  duty  of  a  motor- 
man  i^CTatlng  a  car  In  a  lawful  manner 
to  at  once  stop  or  slacken  its  speed  at  the 
sight  of  a  M^tened  horse  on  the  public 
highway  adjacent  to  the  track,  although 
held  by  his  owner  In  a  manner  from  which 
it  might  fairly  be  supposed  he  would  be 
able  to  control  him.  To  so  hold,  we  be- 
lieve, would  be  error.  The  complaint  in 
Railroad  ^Co.  v.  Juday,  19  Ind.  ^p.  436,  49 
N.  B.  813,  cited  by  appellee,  in  its  averments 
charged  that  the  servants  of  the  railway 
company  operating  the  hand  car  at  which 
plalntlfrs  horse  was  frightened  refused  to 
check  the  car  although  signaled  and  request- 
ed to  do  so;  this  at  the  time  plaintiff  was 
in  the  buggy,  with  two  other  persons,  when 
said  agents  saw  that  the  horse  was  unman- 
ageable. These  facts  alone  were  sufficient 
to  show  a  wanton  disregard  for  the  safety 
of  those  in  the  buggy,  amounting  to  negli- 
gence. We  do  not  deem  It  necessary  to  con- 
sider the  other  alleged  errors  discussed  by 
counsel.  Judgment  reversed,  with  instruc- 
tions to  sustain  the  demurrer  to  Ihe  com- 
plaint 

(21  Ind.  App.  UO) 
OONWDLL  V.  JEGBB  et  aL 

(Appellate  Cktart  of  Indiana.    Nov.  2,  1898.) 

Chattbi.  Mortgages— Contsbbios  of  Propbbtt— 
Rionr  or  Action— Pleading— V a rianob—Bub- 
DBK  or  Fboop — Landlord  and  Tenant— Cbofs 

—  UOBBAltD  AND  WlFE  —  KZCBSSITB  DaXASBB— 

Harhlem  Brhoh— Qubstioh  op  Faot. 

1.  In  an  action  hj  a  mortgagee  against  a 
purchaser  from  the  mortKagor  for  wrongfally 
converting  the  mortgaveu  property,  the  bur- 
den is  on  plaintiff  to  snow  that  the  purchase 
by  defendant  was  without  bis  consent 

2.  The  finding  of  the  trial  conrt  on  ,a  ques- 
tion of  fact  1b  conclusive  where  there  Is  any 
evidence  from  which  such  an  inference  could 
be  drawn. 

3.  Where  a  complaint  by  a  mortgagee  for 
conversion  of  the  mortgaged  property  allies 
ownership  in  plaintiff,  and  also  that  ne  Is  oi- 
titled  to  immediate  poBBesBion,  proof  of  a 
breach  of  a  condition  in  the  mortgage,  provid- 
ing that  in  case  of  sale  without  the  consent  of 
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the  mortgagee  the  latter  ahoald  be  entitled  to 
possession,  IB  not  a  variance. 

4.  Where  a  chattel  mortgage  provides  that 
the  mortgagee  shall  be  entitled  to  possession 
of  the  property  upon  a  sale  hj  the  mortgagor 
without  the  former's  consent,  such  mortgagee 
has  a  right  of  action  against  a  parchaser  with- 
out such  consent,  who  converts  the  property, 
without  regard  to  the  solvency  or  insolvency 
of  the  mortgagor. 

5.  Where  a  landlord  diee,  and  his  land  de- 
scmda  to  his  heira  in  common,  and  one  of 
them  consents  to  a  continuation  of  the  ten- 
ancy under  a  lease,  and  the  other  heirs,  know- 
ing that  fact,  stand  by,  and  permit  ihe  tenant 
to  raise  a  crop  on  the  lana,  the  latter  will 
have  a  tenant's  interest  therein. 

6.  Where,  after  the  making  of  a  lease,  and 
before  its  expiration,  the  tenants  wife  be* 
comee  the  owner  of  the  leased  land,  the 
lessee's  relation,  as  regards  a  morl^gee  of 
the  crop,  remains  that  of  tenant,  and  not  that 
of  a  hasband  planting  crops  on  bis  wife's  land. 

7.  A  verdict  for  excessive  damages  is  harm- 
less error  where  a  mnittitur  of  the  ncess  is 
filed,  and  judgment  entered  for  the  correct 
amount. 

Appeal  from  circuit  court,  Howard  coun- 
ty; Hiram  Brownlee,  Judge. 

Action  by  Rodney  Jeger  and  another 
against  George  W.  Gonwell  and  another. 
Judgment  was  for  plaintiffs,  and  defendant 
Conwell  appeals.  Affirmed. 

BladElldge  &  Shiriey.  for  appellant  Her- 
roD  &  Btratton,  for  aiq>dilees.  ^ 

'  ROBINSON,  J.  Appellees,  Jeger  and  Aah- 
ley.  brought  suit  against  appellant  and  one 
Fpy,  alleging  In  Iheic  complaint  that  In  July, 
1886,  they  were  partners,  and  were  the  own- 
ers and  entitled  to  the  Immediate  possession 
of  certain  wheat  of  the  value  of  flOO;  and 
that  on  said  date  the  defendants,  being  In 
possession  of  said  property,  unlawfully  con- 
verted and  disposed  of  the  same  for  their 
own  use  and  benefit,  all  without  the  knowl- 
edge or  consent  of  plalntlfFs.  A  trial  result- 
ed in  a  judgment  In  appellees'  favor.  The 
only  questions  discussed  by  appdlant'a  coun- 
sel are  that  the  verdict  of  the  Jury  Is  not 
sustained  by  sufficient  evidence,  and  that  the 
damages  assessed  by  the  jury  are  excessive. 

Appellees  claimed  ownership  and  the  right 
to  possession  of  the  property  by  virtue  of  a 
chattel  mortgage  executed  to  them  by 
Michael  Fay.  The  mortgage  was  duly  re- 
corded. Appellant  had  purchased  the  prop- 
erty from  Poy.  The  note  given  by  Foy,  and 
which  was  secured  by  the  mortgage,  became 
due  September  1,  1896.  This  action  was 
brought  August  17, 1896.  The  mortgage  pro- 
vided that.  If  the  note  was  not  paid  when 
due,  the  property  should  become  the  absolute 
property  of  appellees,  and  they  sbould  have 
the  right  to  Immediate  possession.  It  is  evi- 
dent appellees  did  not  become  the  owners  of 
the  property  and  entitled  to  Its  possession 
by  reason  of  nonpayment  of  the  note. 

Among  the  provisions  In  the  mortgage  was 
one  that.  If  the  mortgagor  sold  the  property 
without  the  consent  of  appellees,  they  should 
have  a  right  to  take  Immediate  and  uncon- 
ditional possession  of  the  same,  and  sell  It 


at  public  or  private  sale.  It  Is  argued  that 
there  Is  no  evidence  showing  that  the  wheat 
was  sold  without  the  oonsent  of  app^eea. 
It  18  alleged  that  appellant  was  in  possession 
of  the  property,  and  had  unlawfully  convert- 
ed and  dleposed  of  the  same.  Appellees  are 
raying  upon  the  mortgage,  and,  If  appdlant 
obtained  possession  with  the  consent  of  Jeger 
and  Ashley,  or  either  of  them,  he  committed 
no  wrong  In  selling  the  property.  The  bur- 
den was  vpoD  appellees  to  show  that  the  pur- 
chase by  appellant  was  without  the  consent 
of  Jeger  and  Ashley.  There  Is  dlrec*.  evi- 
dence that  one  of  the  partners  did  not  con- 
sent to  the  sale  of  the  wheat  to  aK)ellant, 
but  no  direct  evidence  that  consent  was  not 
given  by  the  other.  However,  it  is  a  famil- 
iar rule  In  clvU  actions  that  ptoot  of  cir- 
cumstances warranting  a  given  infer^ice  is 
sufficient,  and,  where  the  question  Is  a  dose 
one,  and  there  is  evidence,  as  there  is  In  this 
case,  from  which  such  an  Infwence  can  be 
drawn,  the  nde  requires  us  to  sustain  the 
conclusion  reached  by  the  trial  court  The 
only  fair  Inference  from  the  facts  and  cir- 
cumstances establlahed  is  that  appellees  did 
not  consent  to  the  sale.  Railroad  Co.  t. 
Balch,  122  Ind.  5SS,  23  K.  E.  1142;  Sfaugart 
V.  MUes,  125  Ind.  445,  25  N.  B.  651;  Railroad 
Oa  V.  CoUIngwood,  71  Ind.  476;  Beaton  t. 
Shanklln,  115  Ind.  686. 18  N.  B.  172;  RaUroad 
Co.  V.  Thompson.  107  Ind.  442.  8  N.  B.  1& 
and  9  N.  E.  367. 

It  is  argued  that  the  evidence  is  not  In 
keeping  with  the  theory  of  the  complaint; 
that  the  complaint  alleges  ownerahlp,  and  the 
evidence  shows  only  a  lien.  It  is  true,  the 
complaint  alleges  ovmership,  but  it  also  al- 
leges that  appellees  are  entltied  to  the  im- 
mediate possession  of  the  wheat  And,  aa 
we  have  already  stated,  the  mortgage  pro- 
vides that  In  ease  of  sale  of  the  wheat  by 
the  mortgagor  without  appellees*  consent 
ai^llees  have  the  right  to  immediate  pos- 
session. Upon  breach  of  this  condltitm  ap- 
p^ees  had  the  right  to  Immediate  and  un- 
conditional possession,  and  a  right  of  action 
accrued  In  their  favor.  It  is  not  material, 
so  far  as  this  case  ia  concerned,  whether  we 
omclude  that  a  mortgagee  takes  the  legal 
title  upon  the  execution  at  a  mortgage  of 
chattels,  as  held  in  Lee  v.  Fox,  113  Ind.  98, 
14  N.  E.  888,  and  cases  cited,  or  that  a  mort- 
gagee  of  personal  property  is  a  mere  lien- 
holder,  aa  held  in  Byram  t.  Stout  127  Ind. 
185,  26  N.  B.  687,  and  cases  cited.  The  com- 
plalnt  alleges  a  right  of  possession,  and  there 
is  evidence  that  a  condition  oC  the  mortgage 
was  broken  giving  this  right 

As  the  right  to  take  possession  of  the  prop- 
erty became  absolute  upon  breach  of  the  con- 
dition, it  was  not  necessary  to  show  that  at 
the  time,  the  mortgagor  was  Insolvrat  Ap- 
pellant can  in  no  sense  be  said  to  occupy 
the  position  of  a  surety,  ^e  contract  be- 
tween the  parties  provided  in  what  manner 
the  possession  of  the  property  should  pass  to 
tbe  mortgageeB,,  and  upon  breach  of  tba  coa> 
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ditfon  tliiB  right  became  absolute,  wltbont 
reference  to  the  soIveDcy  or  Insolvency  of  the 
mortgagor. 

We  cannot  agree  with  counsel  for  appel- 
lant that  the  evidence  falls  to  show  that  the 
mortgagor,  Foy,  was  the  owner  of  the  wheat 
mortgaged.  There  was  evidence  to  the  ef- 
fect that  the  mortgagor,  Foy,  was  first  the 
tenant  of  David  Fickle,  since  deceased,  and 
then  the  tenant  of  his  children,  who  held  the 
land  as  tenants  In  common.  The  court  in- 
structed the  Jnry:  "So,  If  yon  find  from  the 
evidence  In  this  case  that  after  the  death  of 
Fickle,  and  In  the  fall  of  1885,  any  one  of 
the  tenants  In  common  of  tbU  land  agreed 
or  consented  that  the  tenancy  oi  Michael 
Foy  upon  the  land  should  continue,  and  that 
the  heirs  knew .  the  fact,  without  objection 
stood  by,  and  saw  him  put  out  and  tend  and 
reap  a  crop,  I  charge  you  that  he  would  have 
a  tenant's  interest  therein."  This  instruc- 
tion states  the  law  correctly,  and  is  apidl- 
cable  to  the  evidence.  There  Is  evidence 
that  when  the  wheat  was  sown  Foy  held  the 
land  as  tenant  of  the  heirs  of  David  Fickle, 
deceased.  When  Foy  sowed  the  wheat  he 
was  to  pay  two-flfths  of  it  as  rent,  when 
harvested,  to  the  heirs  of  David  Fickle,  and 
the  fact  that  Foy's  wife,  one  of  the  heirs, 
afterwards  became  the  owner  of  the  land, 
did  not  destroy  bis  tenancy.  Foy  was  a 
tenant  before  bis  wife  became  the  owner 
of  the  land,  and  hia  lease  bad  not  yet  ex- 
pired when  she  became  sudi  owner.  So  that 
the  rules  declared  in  those  cases  where  a 
husband  plants  crops  on  bis  wife's  lands  are 
not  applicable  to  the  case  at  bar. 

Conceding  that  the  court's  Instruction  aa  to 
the  measure  of  damages  was  erroneous,  it 
was  not  such  error  as  warrants  a  reversal 
of  the  case.  The  measure  of  damages  was 
the  value  of  the  wheat  converted  In  an 
amount  not  to  exceed  the  debt  secured  by 
tbe  mortgage.  The  amount  due  on  the  note 
in  principal  and  interest  was  less  than  the 
value  of  the  wheat  as  shown  by  tbe  evidence. 
A  remittitur  was  filed,  and  judgment  ren- 
dered In  an  amount  less  than  the  amount  due 
on  the  note  in  principal  and  interest.  So 
that,  in  any  view,  the  damages  cannot  be 
said  to  be  In  an  amovnt  too  laxfle.  fndg- 
ment  affirmed. 

(IS  ind.  App.  M) 

LAKE!  EBIB  &  W.  B.  CO.  T.  HAtJS. 
(Appellate  Court  of  Indiana.    Nov.  8,  1898.) 

IltfCBT  TO  EmPLOTB  OV  XjICBHBBB. 

Where  one  railroad  company  agrees  to 
parmit  another  to  connect  its  standinpe  with 
a  water  tank  on  the  former's  premises,  and  to 
permit  the  ase  of  water  therefrom  to  fill  the 
tanks  of  the  latter's  locomotives,  and  entry 
on  the  premises  to  perform  work  of  mainte- 
nance or  repairs,  or  to  remove  tbe  connection 
at  the  end  of  the  agreement,  whether  the 
agreement  is  regarded  as  a  license  or  a  lease, 
■tnce  there  is  no  covenant  to  repair,  the  com- 
pany owning  the  tank  is  not  liable  to  an  em- 
ployfi  of  the  other  company  for  an  injury  caus- 


ed by  the  giving  way  of  a  itatlocary  ladder  at- 
tached to  the  tank,  used  while  engaged  In  re- 
pairing tbe  connection. 

Appeal  from  circuit  conrt,  Decatur  county; 
8.  A.  Bonner,  Special  Judge. 

Action  by  Christian  Mans  against  the  Lake 
Brie  &  Western  Railroad  Company.  From 
a  Judgmmt  for  plaintUE,  defendant  appeals. 
Reversed. 

John  B.  Cocknun,  W.  S.  Hackedom,  Geo. 
Shirts,  and  B.  H.  Bnndy,  for  appellant  W. 
W.  Lambert,  Moore  A  Davl^  and  Stansifer  & 
Baker,  for  ajq^ellee. 

HBNtiET,  0.  J.  This  Is  an  action  for  dam- 
ages resulting  to  appellee  by  reason  of  a  per- 
sonal injury  received  by  him  wblle  in  the 
employ  of  the  Pittsburgh,  Cincinnati.  Chi- 
cago &  SL  Louis  Railway  Company,  com- 
monly called  the  "Panhandle  Company." 
It  appears  from  the  record  that  appellant  and 
the  Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company,  commonly  known  as  the 
"Big  Four  Company,"  were  the  joint  owners 
of  a  water  tank,  and  that  while  so  owning 
it,  and  on  the  17th  day  of  October,  1890,  tbey 
ratered  into  the  following  agreement  with 
tbe  Panhandle  Company:  "Agreement  Made 
This  17th  day  of  October,  1890,  between  the 
Lake  Brie  &  Western  Railroad  Company  and 
the  Cleveland,  Cincinnati,  Chicago  &  St 
Louis  Railroad  Company,  First  Parties,  and 
the  Pittsburgh,  Cincinnati,  Chicago  &  St. 
Louis  Railway  Company,  Second  Party. 
Whereas,  the  first  parties  are  joint  owners  of 
a  water  tank  and  pumping  station  at  Rush- 
vlUe,  Indiana,  and  second  party  desires  the 
right  to  connect  a  standplpe  on  its  property 
with  said  water  tank,  and  to  use  water  there- 
from from  time  to  time:  Now,  this  agree- 
ment  wltnesseth  that  first  parties,  for  and  in 
consideration  of  the  agreement  of  second 
party,  hereinafter  set  out,  hereby  agree  to 
allow  said  connection  with  their  said  water 
tank,  and  permit  the  use  of  water  therefrom 
from  time  to  time  by  said  second  party  for 
the  purpose  of  filling  the  tanks  of  second 
party's  locomotives.  First  [>artles  also  grant 
to  second  party  the  right  to  enter  on  their 
property  for  the  purpose  of  performing  any 
work  necessary  in  the  way  of  maintenance 
or  repairs,  or  for  the  purpose  of  removing  the 
said  connections  at  any  time  after  this  agree- 
ment has  terminated.  In  consideration  of 
tbe  premises,  second  party  agrees :  1st. 
That  It  will  at  Its  own  expense  make  all 
necessary  connection  with  said  water  tank, 
2nd.  That  it  will  cause  its  employ^  In 
charge  of  locomotive  engines  to  furnish  to 
tbe  joint  agent  of  first  parties  at  Rushvllle  a 
notation  every  time  water  Is  taken,  signed 
by  tbe  employ6  so  taking  It  3rd.  That  it 
will  pay  to  the  first  parties  twenty-five  (25) 
cents  per  tank  of  water  taken,  in  tbe  follow- 
ing manner:  One-half  of  fall  sum  due  for 
each  and  every  month  to  each  of  said  first 
parties.   It  la   mutually   understood  and 
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agreed  hj  the  parties  hereto  that  the  first 
parties  are  not  and  will  not  be  under  obliga- 
tion to  furnish  water  to  second  party  at  said 
tank  at  any  time  when  the  supply  of  water 
falls,  or  becomes  Insufficient  to  supply  the 
same  to  the  said  second  party;  and  sold  first 
parties  reserve  the  right  at  any  time  to  ter- 
minate this  agreement,  and  exclude  second 
party  from  the  use  of  said  water  tank,  upon 
ninety  (90)  days'  notice  to  said  second  party, 
and  that  second  party  may  at  any  time  termi- 
nate this  agreement  on  ninety  (00)  days'  notice 
In  writing  to  first  parties.  It  Is  further  mu- 
tually understood  and  agreed  that  each  taking 
of  water  at  said  tank  by  the  employSs  of  sec- 
ond party  shall  be  considered  a  full  tank  of 
water,  and  shall  be  charged  and  paid  for  at 
the  rate  of  twenty-five  cents  per  tank.  In 
witness  whereof  the  parties  hereto  hare 
signed  the  foregoing  la  duplicate  the  day 
and  year  first  above  written.  [Signed]  The 
Lake  Erie  &  Western  Railroad  Company,  by 
Geo.  L.  Bradbury,  Gen*l  Mngr.  The  Cleve- 
land, Cincinnati,  Chicago  &  St  Louis  R.  R. 
Co.,  by  W.  M.  Green.  The  Pittsburgh,  Cin- 
cinnati, Chicago  &  St  Louis  By.  Co.,  by 
Joseph  D.  Wood,  Gen'l  Mngr."  It  was  pur- 
suant to  this  license  that  the  Panhandle  Com- 
pany entered  upon  appellant's  premises,  and 
at  Its  own  expense  and  In  Its  own  way  con- 
nected its  Btandpipe  with  appellant's  water 
tank.  Nearly  two  years  thereafter,  appellee, 
who  was  a  servant  of  the  Panhandle  Com- 
pany, was  directed  by  said  company  to  do 
some  work  of  repair  In  and  about  the  con- 
nection made  with  said  tank  by  said  com- 
pany; and.  In  proceeding  to  do  said  work, 
he  procured  from  his  master's  premises  a 
ladder  with  which  to  reach  the  bottom  of  the 
tank,  which  was  set  out  on  a  high  trestle; 
and,  after  reaching  the  bottom  of  the  tank, 
he  proceeded  to  climb  to  the  top  of  the  tank 
by  a  ladder  which  had  been  constructed  on 
the  tank  by  the  builders  thereof.  This  lad- 
der was  stationary,  and  was  made  by  fasten- 
ing perpendicularly  to  the  side  of  said  tank 
two  wooden  strips  or  pieces,  each  about  4 
Inches  wide  and  2  Inches  thick  and  16  feet 
long,  and  placed  about  2  feet  apart,  and  by 
nailing  across  said  upright  pieces  12  short 
pieces,  to  be  used  as  steps.  Having  reached 
the  top  of  said  tank  In  the  way  mentioned, 
and  having  repaired  a  valve  placed  In  said 
tank  by  the  Panhandle  Company,  appellee 
was  descending  on  the  stationary  ladder, 
when  one  of  the  crosspleces  broke,  and  he 
was  precipitated  to  the  ground,  and  received 
the  Injuries  for  which  damages  are  claimed 
In  this  action.  The  action  was  originally 
brought  against  all  the  parties  to  the  con- 
tract which  was  set  out  at  the  beginning  of 
this  opinion,  but,  for  reasons  which  the  rec- 
ord discloses,  and  which  are  not  pertinent 
in  disposing  of  this  cause,  appellee  dismissed 
his  action  against  the  Panhandle  Company 
and  the  Big  Four  .Company,  and  prosecuted 
It  against  the  appellant  alone.  Appellee's 
^mplaint  was  challenged  by  demurrer  In  the 


lower  court.  The  demurrer  was  overruled, 
and  this  ruling  of  the  lower  court  Is  one  of 
the  alleged  errors  assigned  to  this  court 
Appellant  answered  In  seven  paragraphs. 
The  third,  fifth,  and  seventh  paragraphs  were 
held  bad  on  demurrer,  and  the  cause  was  put 
at  Issue  by  appellee  replying  the  general  de* 
nlal  to  the  fourth  and  sixth  paragraphs  of 
answer.  There  was  a  trial  by  Jury,  and  a 
verdict  against  appellant  for  $3,500;  and. 
over  appellant's  motiwi  for  a  new  trial,  Judg* 
ment  for  said  amount  was  rendered  on  the 
verdict 

It  Is  contended  by  counsel  for  appellant 
that  the  complaint  In  this  cause  is  Insuffi- 
cient; that  no  cause  of  action  is  therein  stated 
against  this  appellant  Hits  view  of  the  com- 
plaint is  undoubtedly  correct  and  meets  with 
our  approval.  The  complaint  shows  no  pre- 
tense of  any  Intentional  wrong,  or  of  placing 
on  the  premises  any  means  of  danger  In  the 
nature  of  a  trap,  or  of  doing  any  act  In  the 
nature  of  a  fraud.  There  can  be  no  doubt  of 
the  correctness  of  the  rule  that  where  a  per- 
son Is  a  licensee  he  can  have  no  cause  of  ac- 
tion on  account  of  existing  dangers  In  the 
place  he  is  licensed  to  enter.  Woodruff  v. 
Bowen,  136  Ind.  431.  34  N.  B.  1113;  Railroad 
Co.  V.  Griffin,  100  Ind.  221;  Faris  v.  Hoberg, 
134  Ind.  269,  33  N.  E.  1028;  Railway  Co.  v. 
Bamhart  115  Ind.  389,  16  N.  E.  121.  If  the 
appellee  can  recover  in  this  cause,  It  must 
be  by  reason  of  some  undischarged  duty  of  ap- 
pellant to  him,  arising  out  of  the  reIatI<HW 
between  them  which  result  from  the  contract 
entered  Into  between  appellant  and  the  Pan- 
handle Company,  appellee's  master.  Thus,  It 
was  said  in  Sweeny  v.  Railroad,  10  Allen,  368: 
"There  can  be  no  fault  or  negligence  or  breach 
of  duty  where  there  is  no  act  or  service  or 
contract  which  a  party  Is  bound  to  perform 
or  fulfllL  All  the  cases  in  the  books,  in  which 
a  party  is  sought  to  be  charged  on  the  ground 
that  be  has  caused  a  way  or  other  place  to 
be  Incumbered,  or  suffered  it  to  t>e  In  a  dan- 
gerous condition,  whereby  accident  and  Injury 
have  been  occasioned  to  another,  turn  on  the 
principle  that  negligence  consists  in  doing  or 
omitting  to  do  an  act  by  which  a  legal  duty 
or  obligation  has  been  violated."  Appellee's 
rights  being  wholly  derivative,  the  question 
arises  whether  any  duty  whatever  was,  un- 
der the  contract  owing  from  appellant  to 
appellee's  master,  to  furnish  this  ladder  for 
his  use,  or  to  fumlah  or  keep  In  repair  any 
tool  or  appliance  which  might  he  necessary 
to  aid  appellee's  master  in  making,  repair- 
ing, or  maintaining  Its  connection  with  ap- 
pellant's tank.  It  la  stated  by  Patterson, 
In  his  excellent  work  on  Railway  Accident 
Law,  that  the  rule  as  to  licensees  Is  that 
the  railway  Is  not  liable  to  licensees  for  In- 
juries resulting  from  the  condition  of  Its 
premises,  or  caused  by  Its  failure  to  maintain 
those  premises  In  repair,  but  Is  only  liable 
to  licensees  for  injuries  caused  by  negligence 
In  the  <^>eration  of  the  tine,  and  that  a  rail- 
way*  like  other  owners  ot  real  estate,  Is  not 
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llaUe  to  a  licensee  tf  Its  premlsee  be  ont  d 
zepalr,  provided  there  be  do  such  concealed 
dangers  BB  would  be  considered  a  trap  for 
tbe  unwary.  The  Panhandle  Company  hav- 
ing availed  Itself  of  the  permission  to  enter 
upon  the  premises  of  appellant  for  a  certain 
purpose  of  its  own,  appellee  was  there  by 
virtue  of  such  permission  or  license.  As  was 
said  In  Bolch  v.  Smith,  7  HurL  &  N.  736, 
"Permission  Involves  leave  and  license,  but 
it  gives  no  right."  Hie  water  tank  was  not 
johitly  occupied  by  appellant  and  the  Pan- 
handle Company.  The  last-named  company 
had  no  rights  whatever  in  the  tank.  Its  right 
upon  the  premises  grew  out  of  the  naked 
license  to  enter  to  make  and  repair  Its  con- 
nection, or  to  remove  the  same.  And  this 
comes  with  stlli  greater  force  when  we  ex- 
amine tbe  contract,  and  find  that  by  its  terms 
appellant  could  not  compel  the  Panhandle 
Company  to  make  the  connection  with  the 
water  tank.  .  The  contract  was  not  enforce- 
able against  appellee's  principal,  and  this 
alone.  It  seems  to  us,  would  determine  that 
the  Panhandle  Company  was.  In  so  far  as  the 
entry  upon  appellant's  premises  was  Involved, 
a  mere  licensee.  In  this  case  no  public  duty, 
nor  duty  arising  by  statutory  enactment,  ex- 
isted. Nothing  can  be  gathered  from  the 
complaint  but  a  private  contract,  and  that 
contract  was  not  between  the  appellant  and 
appellee.  In  fact,  no  contract  was  entered 
Into  to  provide  and  maintain  means  of  aa- 
cendlng  to  the  top  of  the  tank,  nor  any  pro- 
vision by  which  the  Panhandle  Company 
Bhoidd  use  any  Implement  or  appliance  be- 
longing to  the  owners  of  the  water  tank  in 
the  repair  of  its  connection.  A  breach  of 
duty  is  alleged  In  the  complaint,  in  not  pro- 
viding a  safe  ladder  by  which  to  reach  the 
top  of  the  tank;  and  that  duty  in  this  cause 
could  only  arise  from  tbe  contract  between 
appellant  and  tbe  Panhandle  Company,  and 
to  that  contract  appellee  was  not  a  party. 
As  the  agent  of  the  Panhandle  Company,  he, 
of  coarse,  bad  the  same  rights  thereunder  as 
his  principal,— no  more  and  no  less;  and  the 
duty  owing  to  him  by  appellant  was  the  duty 
owing  to  the  Panhandle  Company  by  appel- 
lant It  seems  to  as,  then,  that  the  suffi- 
ciency of  the  complaint  in  this  cause  must  be 
tested  by  a  determination  of  the  rights  of 
the  parties  to  the  contract  heretofore  set 
out  This  must  necessarily  be  true,  because 
the  ladder  upon  tbe  tank  was  not  for  the 
nse  or  benefit  of  the  public.  No  Invitation 
was  extended  to  the  public  to  use  It  It  was 
placed  there  for  the  convenience  of  .the  own- 
er  alone,  and  appellant  In  connection  there- 
with owed  no  duty  to  any  one,  except  to  Its 
(appellanfs)  servants  wbo  might  rightfully 
be  upon  It  In  the  discharge  of  their  duty. 
Appellee  was  In  no  sense  appellanfs  servant 
The  tank  was  not  a  place  furnlsbed  appellee 
tn  or  upon  which  to  work,  nor  was  the  lad- 
der nailed  thereon  an  Implement  or  tool  fur- 
nished appellee  with  which  to  work,  qor  did 
appeUant  and  appellee's  master  occupy  and 

*  Tnnsferred.  Tor  orlgtnal  opinion  In  Bnprenw 
N.  B.  466.   Rehearlag  denlod, 

61  N.S.-i7 


nse  the  tonk  Jointly.  Tlie  relation  of  mas- 
ter and  servant  not  existing,  It  follows  that 
the  rule  as  to  safe  working  places  and  safe 
appliances  does  not  obtain.  Conceding  for 
the  purpose  of  the  argument  that  appellant 
did  owe  some  duty  to  appellee  under  the  con- 
tract with  his  master,  then,  U,  as  alleged 
In  tbe  complaint  upon  which  the  cause  was 
tried,  the  Panhandle  Company  knew  that  the 
ladder  on  the  tank  was  defective  and  danger- 
ous, the  appellee,  who  was  tiie  agent  of 
the  Panhandle  Company,  must  be  held  to  be 
chargeable  with  such  knowledge,  Tbe  ac- 
tual knowle^  of  appellee's  principal,  as 
charged  In  the  complaint  that  the  ladder 
leading  from  the  bottom  of  the  tank  to  the 
top  of  the  same  was  defective  and  out  of 
repair,  has  the  same  effect  In  law  as  If  the 
owners  of  tbe  tank  had  given  formal  notice 
to  tbe  proper  officials  of  the  said  Panhandle 
Company  of  the  condition  of  the  ladder.  The 
knowledge  of  the  defect  Is  the  test  not  how 
such  knowledge  was  acquired;  and  If  appel- 
lee went  upon  the  ladder,  having  full  knowl- 
edge of  its  dangerous  condition,  It  will  cer- 
tainly not  be  claimed  that  he  can  recover. 
Again,  If  by  the  contract  the  relation  of 
lessor  and  lessee  was  created,— and  which, 
we  think,  Is  the  most  favorable  position  In 
which  appellee  could  be  put  for  the  purposes 
of  this  case,— there  was  no  covenant  to  re- 
pair the  leased  premises  on  the  part  of  the 
lessOT;  and  without  such  covenant  the  lessee 
was  bound  to  take  the  premises  as  they  were 
found,  and  keep  them  in  safe  condition  for  his 
own  use;  and  this  duty  of  the  tenant  ex- 
tended to  all  the  appurtenances  connected 
with  the  demised  premises,  and  included 
steps,  stairways,  or  other  approaches,  and 
everything,  however  great  or  small,  on  which 
the  lessee  exercised  any  right  under  the  lease. 
Purcell  V.  English,  86  Ind.  34. 

Upon  the  facts  stated  In  the  complaint  no 
cause  of  action  could  be  maintained  against 
appellant  and  the  lower  court  ought  to  have 
sustained  the  appellant's  demurrer  thereto. 
Cause  reversed,  with  Instruction  to  sustain 
appeDaiL^a  demurrer  to  the  complaint 

BIACE,  COMSTOCK.  and  BOBINSON,  JJ, 
concur  In  conclusion  reached. 


(n  Ind.  App.  AH) 
McFABLAN  OAREIAGB  CO.  v.  POTTER.I 
(Appellate  Oonrt  of  Indiana.    Nov.  4,  ISdS.) 

UuTSa  AHD  SSRViJlT  —  Perso^TAL  ImOBISB— As* 

scHmoir  or  Rise. 

When  a  servant  with  knowledge  of  a 
dangerous  defect  in  a  machine  which  he  is 
operating,  continues  to  operate  It  relying  on 
a  proniise  of  the  master  that  it  will  be  re- 
paired as  soon  as  the  Job  of  work  at  which 
the  servant  Is  then  engaged  is  completed,  the 
servant  Is  relieved  from  an  assumption  of  the 
risk  daring  the  time  required  to  complete  the 
Job.  Pbint  referred  to  tbe  supreme  court  fof 
decision,  as  In  conflict  with  Oil  Co.  T.  Heir 
mick.  148  Ind.  4S7,  47  N.  B.  14. 
Court,  M«  62  H.  B.  an.  BupeiMdod  by  opinloB,  n 
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Appeal  Crom  drcnlt  court,  Bosh  count?; 
John  D.  MlUer,  Judge. 

Action  hy  WUllam  Potter  agnlnat  the  Mc- 
Farlan  Oarrlaso  Company  to  recover  dam- 
ages for  personal  Injury  received  by  plaintiff 
while  In  defendant's  employ.  Judgment  was 
for  plaintiff,  and  defendant  appealed  to  the 
appellate  court,  which  refers  the  case  to  the 
supreme  court  on  the  question  of  the  as- 
sumption of  the  risk. 

Miller  &  Elam,  McKee.  Little  &  Frost,  and 
Smith*  Oambem  A  Bmltb,  for  appelant 
Conner  ft  Mdatosh  and  Monls,  Innis  ft  Mor- 
gan, for  appellee. 

BLAOK,  J.  The  appellee  recovered  judg- 
ment against  the  a^nant  for  a  personal  in- 
Jury.  The  lyipd^t's  demurrer  to  Qie  com- 
plaint tax  want  of  suUcIent  facts  was  over^ 
ruled.  It  was  shown  In  the  complaint: 
That  the  appellant,  a  private  corporation, 
was  -  engaged  In  manufacturing  carriages. 
That  the  appellee,  on  the  12tb  of  December, 
t895,  and  for  stx  months  prior  to  that  date, 
was  an  employ^  of  the  appellant  Ml  its  shops. 
That  on  that  day,  and  for  several  days  be- 
fore, the  appellee,  by  order  of  the  appellant, 
was  operating  a  ripsaw  In  appellanl^s  factory, 
as  Its  employe.  That  the  table  In  which 
the  saw  was  situated,  and  the  saw,  at  the 
time  of  the  Injury  complained  of,  were  de- 
fective, and  out  of  repair,  as  follows:  That 
the  table  should  havi  been  so  situated  that 
the  top  thereof  wonld  be  level,  but  the  floor 
on  which  It  stood  had  given  way  and  sunk 
down,  causing  the  top  of  Ihe  table  to  stand 
In  a  slanting  position;  that  the  slot  irons 
upon  the  table  should  have  been  even  with 
the  top  of  the  table,  so  that  the  top  of  the 
table  would  have  a  smooth  and  even  surface, 
but  ttie  slot  Irons  had  become  raised  as  much 
as  one-fourth  of  an  Inch  above  the  top  of  the 
table;  that  the  saw  should  have  stood  per- 
pendicular, but  Its  top  stood  one-tburth  of  an 
inch  from  a  perpendicular  line.  That  said  de- 
fects in  the  saw  and  table  had  existed  for  sev- 
eral days,  and  the  appellant  bad  full  knowl- 
edge of  said  defects.  That  by  reason  of 
said  defects  the  hazards  of  operating  the  saw 
were  greatly  Increased.  That  on  said  day, 
while  the  appellee  was  operating  the  saw, 
by  the  orders  of  the  appellant,  as  Its  em- 
ploy€,  the  piece  ot  timber  that 'be  was  then 
cutdng  with  the  saw  was,  by  reason  ot  said 
defects  in  the  saw  and  table,  caught  by  the 
saw  in  such  manner  as  to  quickly  turn  said 
piece  of  timber,  and,  the  piece  of  timber  being 
thus  unexpectedly  and  quickly  turned,  the 
appellee's  hand  was  thereby  thrown  agidnst 
the  saw,  whereby  his  hand  was  cut  and 
mangled  by  the  saw  to  such  extent  that  the 
hand,  and  the  use  thereof,  were  entirely  and 
forever  destroyed,  and  he  had  suffered,  and 
still  suffered,  great  pain  from  the  Injury. 
It  was  further  alleged  that  the  appellant, 
from  time  to  time  btfore  the  aroellee  received 
said  Injury,  promised  him  that  It  would 


cause  the  saw  and  table  to  be  repaired;  tiiat 
appellee  bad  not  been  operating  the  saw  for 
several  days  prior  to  the  bappoilng  of  said 
injury;  that  on  the  morning  of  said  day  the 
appellant  promised  tiie  appellee  that  it  wonld 
repair  said  saw  and  table  as  soon  as  the  job 
of  work  that  the  appellee  was  then  woridng 
on  was  completed;  that  tiie  appellee,  rdying 
upon  said  promise,  by  order  of  the  aroeOant 
commenced  to  operate  said  saw,  and  was  In- 
jured within  two  bours  thereafter,  and  be- 
fore said  job  of  woA  was  completed;  tiiat 
the  appellee,  relying  i^n  said  promises  to  re- 
pair the  saw  and  table,  and  at  the  request  ot 
the  appellant,  continued  to  operate  the  same 
until  he  received  said  Injury,  having  from 
day  to  day  that  tbe  appi^lant.  In  pursuance 
of  its  promise,  would  repair  said  defects  in 
the  saw  and  table;  that  at  the  time  he  re- 
ceived said  Injury  he  was  operating  the  saw 
with  due  care,  and  was  free  from  any  fault 
or  negligence  on  his  part;  that  said  Injury 
was  occasioned  wholly  by  said  defects  In 
said  saw  and  table  and  the  negligence  of  the 
appellant;  that  by  reason  of  said  Injuries  the 
appellee  was  damaged  in  the  sum  oi;  etc.; 
wherefore,  etc. 

Upon  the  question  as  to  tbe  responsibility 
of  a  master  for  Injury  suffered  by  his  serv- 
ant while  continuing  the  service  under  a 
promise  of  the  master  to  TegAix  a  hazardous 
defect,  there  has  been  some  want  of  nnl- 
fonnll7  in  the  decisions,  and  especially  in 
the  announced  reasons  upw  which  adjudlcsr 
tions  have  proceeded.  The  reciprocal  duties 
and  rights  ot  master  and  servant  arise  out 
of  their  conteactnal  relation.  It  is  the  mas- 
ter's dut7  to  exercise  reasonable  care  and 
diligence  to  provide  and  maintain  a  safe 
place  and  safe  appliances  for  the  use  of  Uie 
servant  In  the  performance  of  his  duties  un- 
der the  employment  and  the  master's  failure 
in  this  regud  is  treated  as  negligence.  The 
servant  Is  px^nuied  to  contract  with  refei^ 
ence  to  the  risks  ordinarily  Incident  to  the 
particular  employment,  and  he  is  regarded 
as. having  assumed  all  such  ordinary  risks. 
He  Is  also  regarded  as  assuming  all  rlaks  of 
which  be  has  knowledge.  If,  with  such 
knowledge,  he  voluntarily  continue  in  the 
service  without  any  promise  of  the  master 
to  remedy  the  defects  by  which  they  are 
occasioned.  But  If,  upon  the  servant's  com- 
plaint or  objection,  the  master  promise  to 
'  repair  the  defect,  and  request  the  servant 
to  continue  to  use  the  defective  appliance, 
and  the  servant  complies  with  fba  request  in 
reliance  upon  the  promise,  he  cannot  be  re- 
garded as  assuming  the  risk  of  such  defect 
The  servant  Is  bound  to  exercise  ordinary 
care  for  his  own  safety,  and  he  cannot  re- 
cover for  an  injury  suffered  through  the  mas- 
ter's fault  if  the  servant's  own  nec^lgence 
contributed  thereto  proximately.  It  Is  some- 
times said  In  the  opinions  of  courts  that  when 
the  master  so  {Hromises  be  wMnm^  the  risk. 
He  does  not  insure  the  safety  of  the  servant 
It  is  the  master's  work  that  is  being  done 


Digitized  by  Google 


MoFAKLAN  GAKBIAOE  GO.  v.  FOTTEa 


789 


with  his  appliances,  and,  If  be  will  have  it 
done  with  dangeroas  appliances,  and  to  that 
end,  and  to  Indace  the  protesting  servant  to 
go  on,  the  master  requests  the  servant  to 
proceed,  and  promises  that  he  will  repair, 
and  the  servant  consents  and  obeys  In  reli- 
ance npon  the  promise,  and  is  Injured  through 
such  defect,  there  is  a  breach  of  duty  on  the 
part  of  the  master  which  may  be,  as  It  Is, 
classed  as  negligence.  The  servant  Is  bound 
to  exercise  ordinary  care,  and,  if  the  danger 
from  the  defect  which  the  master  has  prom- 
ised to  vepalr  Is  so  obvious  and  Imminent 
that  negligence  can  be  fairly  impnted  to  the 
servant  for  knowingly  ex^slng  himself  to 
It,  the  risk  being  one  which  an  ordinarily 
prudent  person  would  not  willingly  encounter 
under  the  circumstances,  the  master  cannot 
be  held  liable  for  Injury  resulting  to  the 
servant  from  such  defect  The  servant  may 
recover  when  his  Injury  has  been  occasioned 
without  his  negligence  trom  a  risk  which  he 
had  not  assumed.  Where  the  servant  calls 
the  attention  of  the  master  to  a  defect  which 
occasions  an  extraordinary  risk,  and  there- 
upon the  master  promises  to  repah*,  and  re- 
quests the  servant  to  continue  In  the  service, 
and  the  servant  complies  with  the  request 
relying  upon  such  promise,  he  may  recover 
for  an  Injury  suffered  through  such  defect 
without  his  contributory  ne^lgence. 

It  has  sometimes  been  decided.  In  effect; 
that  he  cannot  recover  for  an  Injury  suffered 
In  the  use  of  such  defective  appliance  after 
the  lapse  of  a  reasonable  time  for  the  per- 
formance of  the  promise  to  repair.  Whether 
this  rule  should  be  placed  upon  the  ground 
that  the  servant,  in  the  continued  service  aft- 
er such  period,  assumes  the  risk,  or  upon  the 
ground  of  his  contributory  negligence,  per- 
haps need  not  be  determhied  for  the  decision 
of  the  question  as  to  the  sufficiency  of  the 
complaint  before  us;  though  where  the  serv- 
ant is  using  a  defective  appliance  with  the 
knowledge  of  its  defect  and  the  risk  thereof, 
and  It  cannot  be  saiu  that  he  is  still  using  It 
under  the  master's  direction  with  reliance  or 
reasonable  ground  for  reliance  on  the  prom- 
ise of  the  master  to  repair,  the  authorities 
would  seem  to  lead  to  the  conclusion  that  he 
should  be  considered  as  having  assumed  the 
risk  as  In  the  case  of  so  serving  without  any 
promise  of  the  master  to  repair.  In  Hough 
V.  Railway  Co.,  100  U.  S.  213,  the  court,  by 
Mr.  Justice  Harlan,  adopts  the  statement  of 
Sheamoan  &  Bedfleld  on  Negligence  (section 
96)  that  "there  can  be  no  doubt  that  when  a 
master  has  expressly-  promised  to  repair  &  de- 
fect, the  servant  can  recover  for  an  Injury 
caused  thereby  within  such  a  period  of  time 
after  the  promise  as  would  be  reasonable  to 
allow  for  its  performance,  and,  as  we  think, 
for  an  Injury  suffered  within  any  period 
which  would  not  preclude  all  reasonable  ex- 
pectation tttat  the  rromise  might  be  kept." 
In  the  same  case  Is  quoted  also  the  following 
statement  of  ^Ir.  Cooley  In  hla  work  on  Torts: 
"If  the  serva^i^  having  a  right  to  abandon 


the  service  because  it  is  dangerous,  refrains 
from  doing  so  in  consequence  of  assurances 
that  the  danger  shall  be  removed,  the  duty  to 
remove  the  danger  Is  manifest  and  impera- 
tive, and  the  master  Is  not  In  the  exercise  of 
ordinary  care  unless  or  xmtU  he  makes  the  as- 
surances good..  Moreover,  the  assurances  re- 
move all  ground  for  the  argument  that  the 
servant,  by  continuing  the  employment,  en- 
gages to  assume  the  risks."  Cooley,  Torts, 
C69.  In  the  fifth  edition  of  Shearman  &  Bed- 
field  on  Negligence  (published  this  year).  In 
section  216,  It  Is  said:  "There  Is  no  longer 
any  doubt  that,  where  a  master  has  e^ressly 
promised  to  repair  a  defect,  the  servant  does 
not  assume  the  risk  of  an  injury  caused  there- 
by within  such  a  period  of  time  after  the 
promise  as  would  be  reasonably  allowed  for 
Its  performance,  or,  indeed,  within  any  period 
which  would  not  preclude  all  reasonable  ex- 
pectation that  the  promise  might  be  kept. 
•  •  •  Nor,  indeed.  Is  an  express  promise 
or  assurance  from  the  master  necessary.  It 
Is  sufficient  if  the  servant  may  reasonably  In- 
fer that  the  matter  will  be  attended  to."  In 
gtone  Co.  T.  Phillips,  11  Ind.  App.  U8,  128, 
39  N.  B.  99,  It  was  said  that  If,  under  all 
the  clrcumstancea,  "and  in  view  of  the  prom- 
ise to  remedy  the  defect,  the  appellee  was  not 
wanting  in  due  care  in  continuing  to  use  the 
defective  and  dangerous  machinery,  or  the 
manner  in  which  he  used  the  same,  then  the 
appellant  wHI  not  be  excused  for  the  omission 
to  supply  proper  and  safe  machinery  on  the 
ground  of  contributory  negligence.  If  the 
danger  on  account  of  the  use  of  the  defective 
machinery  was  not  of  so  grave  a  character 
that  It  would  deter  a  reasonaUy  prudent  man 
from  Incurring  It,  and  If,  in  the  line  of  his 
duty,  appellee  used  care  commensurate  with 
the  danger,  he  was  not  guilty  i>er  se  of  con- 
tributory negligence."  In  Railway  Co.  v.  Ott. 
11  Ind.  App.  564,  38  Nv  B.  812,  and  39  N.  B. 
629,  where  a  brakeman  having  reported  a  de- 
fect In  his  lantern  to  the  superintendent,  who 
directed  the  brakeman  to  continue  at  his 
work,  and  promised  a  new  and  safe  lantern 
when  it  arrived,  saying  that  he  was  expect- 
ing It  every  day,  it  was  said  by  the  court: 
"The  promise  of  appellant  to  provide  app^ee 
with  a  new  lantern  within  the  reasonable 
time  necessary  for  Its  performance  removed 
all  ground  for  the  argument  that  he,  by  con- 
tinuing In  the  employment,  under  the  circum- 
stances disclosed,  assumed  the  risks  of  the 
dangers  Incurred  by  the  use  of  the  defective 
lantern."  In  Greene  v.  Railway  Co.,  31  Minn 
248,  17  N.  W.  378,  It  wss  said:  "If  the  emer 
gencles  of  a  master's  business  require  him 
temporarUy  to  use  defective  madttlnery,  we 
fall  to  see  what  right  he  has  In  law  or  natur- 
al justice  to  Insist  that  It  shall  be  done  at  the 
risk  of  the  servant,  and  not  his  own,  when, 
notwithstanding  the  servant's  objection  to  the 
condition  of  the  machinery,  he  has  requested 
and  Induced  him  to  continue  its  use  under  a 
promise  thereafter  to  repair  it"  In  Railway 
Co.  T.  Watson.  U4  Ind.  20.  27,  14  N.  E.  721, 
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725,  and  16  N.  E.  824,  after  a  review  of  many 
cases,  It  is  said:  "The  mle  which  we  regard 
as  sound  in  principle  and  sapported  au- 
thority may  be  thus  expressed:  The  employ^ 
who  continnes  In  the  service  of  bis  employer 
after  notice  of  a  defect  augmenting  the  dan- 
ger of  the  service  assumes  the  risk  as  in- 
creased by  the  defect,  unless  the  master'  ex- 
pressly promises  to  remedy  the  defect  The 
promise  of  the  master  is  the  basis  of  the  ex- 
ception." In  Roux  V.  Lumber  Co.,  85  Mich. 
519,  48  N.  W.  1092,  the  servant,  on  the  day 
before  the  Injury,  called  the  attention  of  the 
superintendent  to  the  defect,  and  the  latter 
promised  to  attend  to  It  that  nigbt.  When 
the  servant  went  to  the  mill  the  next  morn- 
ing, nothing  having  been  done,  he  again  call- 
ed the  superintendent's  attention  to  the  de- 
fect, and  the  latter  stated  that  he  had  not 
had  time,  but  that  he  would  fix  It  at  noon, 
directing  the  servant  to  go  to  work,  but  to 
take  care  of  himself  till  noon,  and  that  it 
would  then  be  fixed.  About  10  o'clock  of  the 
same  day  the  servant  was  injured.  It  was 
said  by  the  court  that  there  was  no  volun* 
tary  assumption  of  the  risk  on  the  part  of 
the  servant  It  was  held  not  to  be  contribu- 
tory negligence  for  a  servant  to  continue  to 
work  with  an  Incompetent  helper  If  he  had 
been  assured  by  the  foreman,  who  had  au- 
thority to  engage  and  discharge  servants, 
that  a  suitable  person  would  be  employed  in 
the  place  of  the  helper  as  soon  as  such  per- 
son coukt  be  obtained.  Wust  v.  Iron  Works, 
149  Pa,  St.  263,  24  Atl.  291.  In  Greene  v. 
Railway  Co.,  supra,  the  rule  was  stated.  In 
effect,  that  if  a  servant,  who  has  knowledge 
of  defects  in  the  Instnimentalltles  provided 
for  his  use,  fully  understanding  the  risks  to 
which  such  defects  would  naturally  expose 
him,  gives  notice  of  the  defects  to  his  employ- 
er, who  thereupoD  promises  that' they  shall  be 
remedied,  the  servant  may  recover  for  an  in- 
Jury  caused  thereby,  at  least  where  the  mas- 
ter requested  him  to  continue  in  the  service, 
"and  the  injury  occurred  within  the  time  at 
which  the  defects  were  promised  to  be  reme- 
died," and  where  the  Instrumentality,  al- 
though defective,  was  not  so  Imminently  and 
immediately  dangerous  that  a  man  of  ordina- 
ry prudence  would  have  refused  longer  to  use 
It  It  was  said  also  that  the  statement  In 
Wharton  on  Negligence  (section  221),  to  the 
effect  that  the  rule  only  applies  where  the 
servant.  In  reliance  upon  the  master's  prom- 
ise, continues  in  the  service  supposing  that 
the  defects  had  been  already  remedied,  finds 
no  support  whatever  In  the  authorities.  In 
that  case  the  plaintiff,  Judgment  in  whose  fa- 
vor was  affirmed,  was  a  locomotive  engineer, 
who  had  reported  a  defect  in  the  engine,  and 
Dad  stated  his  objection  to  taking  the  engine 
out  on  that  account,  whereupon  the  foreman 
stated  that  he  had  no  other  engine  to  send 
out,  and  added:  "Proceed  with  that,  and  you 
can  get  It  fixed  at  Albert  Lea,  if  you  have 
time;  if  not,  I  will  remedy  it  when  you  get 
ba^"   The  plaintiff  did  so,  and  wa«  injured 


on  the  way.  See,  also,  Harris  v.  Hewitt 
(Minn.)  65  N.  W.  1086;  Foundry  Co.  v.  Van 
Dam,  149  Hi.  337,  36  N.  E.  1024.  In  Etoreka 
Co.  T.  Bass  (Ala.)  8  South.  216,  where  six 
days  before  the  accident  the  master  promised 
to  get  another  twe  instead  of  the  defective 
one  In  use,  and  told  the  servant  to  do  the  best 
he  could  with  what  he  had,  it  was  held  error 
to  refuse  to  charge  that  the  servant  assumed 
the  risk  If,  knowing  the  danger,  and  that  the 
promise  to  get  another  fuse  bad  not  been 
kept  within  a  reasonable  time,  be  stiU  con- 
tinued in  tbe  service,  using  the  defective  fuse. 
In  Botbenberger  v.  MlUing  Co.  (Minn.)  59  N. 
W.  531,  It  was  held  that  the  servant  may  re- 
cover for  an  injury  caused  within  such  a  pe- 
riod of  time  after  the  promise  as  would  be 
reasonably  allowed  for  Its  performance,  or 
within  any  period  which  would  not  preclude 
oU  reasonable  expectation  that  the  promise 
might  be  kept  In  Ferries  v.  Machine  Works, 
90  Wis.  641,  63  N.  W.  234,  where  the  plain- 
tiff, a  servant  with  full  knowledge  of  a  defect 
In  machinery,  whereby  he  was  Injured,  con- 
tinued to  work  with  it  for  several  weeks  be- 
fore the  injury,  It  was  hdd  not  error  to 
charge  the  Jury  that  if  he  continued  in  the 
service  upon  the  faith  of  repeated  promises 
of  the  master,  the  defendant,  to  repair  tbe 
defect,  yet.  If  he  remained  in  the  service  for 
a  longer  time  than  was  reasonable  to  allow 
tbe  defendant  to  perform  his  promise  or 
promises,  then  he  must  be  deemed  to  have 
waived  the  objection,  and  to  have  assumed 
the  risk;  and  that  whether  he,  under  such 
circumstances,  continued  in  such  employment 
only  a  reasonal^e  time  or  unreasonable  time 
was  mainly  a  question  of  fact  to  be  deter- 
mined by  the  jury  from  all  the  facts  and  cir- 
cumstances disclosed  on  the  trial.  Wben  the 
servant  continued  to  serve  a  week  after  the 
last  promise  to  remedy  a  defective  electric 
light,  it  was  held  to  be  a  question  for  the  Jury 
whether  or  not  at  the  time  of  tbe  Injury,  he 
assumed  tbe  risk  of  insufficient  light  Smith 
V.  Lumber  C!o.  (Minn.)  67  N.  W.  358.  Where, 
upon  complaint  of  the  servant  of  the  want  of 
ladders  in  a  shaft  of  a  mine,  the  master  said 
he  had  sent  for  ladders,  and  that,  as  soon  as 
they  came,  he  would  put  them  in.  It  was  held 
to  be  a  question  for  the  jury  whether  a  rea- 
sonable time  to  remedy  the  defect  had  pass- 
ed after  the  promise  and  before  the  Injury. 
Davis  V.  Graham  (Colo.  App.)  29  Pac.  1007. 

We  do  not  understand  the  rule  of  exception 
to  be  that,  to  relieve  the  servant  from  the 
assumption  of  the  risk,  he  must  be  in  con- 
stant expectation,  after  the  promise,  that  the 
defect  will  be  repaired  immediately.  He 
may,  relyhig  upon  the  promise  that  the  re- 
pairs will  be  made,  use  the  defective  appli- 
ance for  a  reasonable  time  with  knowledge 
that  It  has  not  yet  been  repaired,  and  in  the 
expectation  of  the  future  repair  in  fulfillment 
of  the  promise.  In  such  case  there  Is  some 
period  of  use  while  waiting  for  the  repairs. 
It  may  be  as  reasonable  to  go  on  in  expecta- 
tion that  the  repairs  will  be  made  when  tbe 
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p»8ent  stress  of  work  Is  done  as  to  go  on  In 
reliance  upon  a  general  or  Indefinite  promise 
to  r^lr.  If  the  servant  does  go  on,  and  is 
iDjored  while  doing  so,  the  question  wouid 
seem  to  be  wtaetlier  or  not  he  has  contlnned 
to  use  the  machine  or  appliance  for  such  an 
unreasonable  time  after  tlie  making  of  the 
promise  that  It  may  be  said  reasonably  tliat 
the  servant  was  not,  when  Injured,  continu- 
ing in  fact  under  the  master's  promise  to  re- 
pair, and  therefore  had  assumed  the  risk. 
If  he  had  thus  assumed  the  risk  by  conttaiu- 
ing  longer  than  a  reasonable  period  of  wait- 
ing, this  is  matter  of  defense.  The  as- 
smnption  of  risks  by  a  servant  is  contractual, 
and  does  not  constitute  contributory  negli- 
gence. In  Railroad  Go.  v.  Otr,  84  Ind.  60, 
It  was  that,  in  an  action  by  a  servant 
against  the  master  to  recover  for  an  injury 
sustained  by  the  use  ot  defectire  machinery 
n^ligenUy  supplied  by  the  master,  facts 
showing  that  the  servant  assumed  the  risks 
incident  to  the  use  of  the  defective  maclilnery 
amount  to  an  affirmative  defense  precisely 
as  an  express  agreement  to  assume  such 
risks  would  have  done.  If,  after  a  prom- 
ise of  the  master  to  repair,  whereby  the 
servant  Is  rdieved  firom  the  assmnption  of 
risk  which  would  otherwise  be  Im^ied,  he 
continnes  In  the  use  of  the  defective  appli- 
ance tor  such  a  period  that  he  cannot  claim 
that  at  the  time  of  his  Injury  he  was  still 
80  unde^  protection  of  such  promise,  he  must 
be  regarded  as  at  that  time  assuiulng  the 
risk.  Hie  servant  having  shown  in  the  com- 
plaint the  master's  promise  and  requrat,  and 
that  the  master  had  assumed  the  risk,  or  the 
servant  had  been  relieved  from  the  assump- 
tion thereof,  it  would  seon  to  devolve  up<ni 
the  master  in  defense  to  show  that  at  the  time 
of  Qie  Injury  the  risk  had  been  assumed  by 
the  servant  If,  however,  it  should  be  regard- 
ed as  more  proper  to  say  that  such  unduly 
long  ctmtlnued  use  by  the  servant  is  contribu- 
tory negligence,  the  general  averment  of  his 
freedom  from  fault  or  negligence,  in  the  ab- 
sence of  facts  indicating  the  contrary,  would 
be  sufficient. 

In  the  argument  before  na  there  has  been 
much  discussion  of  two  comparatively  recent 
cases  In  our  supreme  court:  Bums  v.  Man. 
ufactnring  Co,  146  lud.  261,  46  N.  B.  IfiS, 
and  on  Co.  v.  Helmick,  148  Ind.  467,  47  N. 
B.  14.  In  the  former  case  the  court,  after 
stating  tbe  pogltiona  takm  by  counsel,  de- 
clined to  pursue  the  inquiry  as  to  the  waaoa 
tor  the  exceptkm  to  the  rule  that  the  servant 
assumes  the  hazards  Inddent  to  such  defects 
as  he  has  knowle^  of  In  case  of  a  promise 
ct  the  master  to  remedy  the  defect,  and  the 
court  did  not  state  when  and  how  the  ex- 
ception is  allowable.  Tbe  court  said  that 
the  complaint  under  discussion  was  not  suf- 
ficient under  any  recognized  statement  of  the 
rule  and  the  exception.  In  holding  the  com- 
plaint bad,  therefore,  the  court  cannot  be  re* 
garded  as  having  intended  to  pronounce 
against  any  recognized  form  of  statement. 


and  we  find  it  difficult  to  deduce  uty  rule 
from,  the  case  upon  which  we  could  base  our 
decision  of  the  case  at  bar.  If  it  can  bft  said 
that  the  decision  Is  to  the  eflCect  that  the 
complaint .  of  the  servant  must  show  either 
that  he^  at  the  time  of  tbe  Injury,  had  con- 
tinued to  use  the  defective  appliance  after 
the  master's  promise  to  repair  had  been  de- 
layed an  unreasonable  Ume.  or  that  the 
master  had  bad  a  reasonaUe  time  after  the 
promise,  and  before  the  Injury,  in  which  to 
make  the  repairs,  we  cajmot  find  suffldent 
support  for  such  a  decision.  In  Oil  Co.  v. 
Helmick,  supra,  the  court,  after  finding  Itself 
Justified  in  reversing  the  case  on  the  ground 
that  the  special  verdict  failed  to  show  that 
tbe  servant  was  free  from  contributory  neg- 
ligence, proceeded  to  discuss  the  claim  put 
forward  on  behalf  of  the  servant  that  the 
facts  found  Inronght  him  ^thin  the  exception 
to  the  general  rule  that  the  employs  who 
continues  in  the  service  after  notice  of  a  de- 
fect in  macldnery,  etc,  augmenting  the  dan- 
ger, assumes  the  risk;  the  excepdon  being 
that  he  does  oat  assume  such  risk  if  the 
master  e^^ressly  or  Imj^e^Uy  promises  to 
remedy  the  defect.  The  court  said  (we  think, 
correctly):  "In  case  ot  such  promise  to  re- 
pair by  the  master,  rdled  upon  by  the  serv- 
ant, inducing  him  to  remain  in  the  service, 
the  servant  may  recover  for  an  injury  caused 
by  such  detect  vrithln  such  a  period  of  time 
after  the  promise  as  would  be  reasonable  to 
allow  tor  such  repairs  to  be  made."  Among 
the  cases  dted  in  support  of  this  proposition 
was  Railway  Co.  v.  Watson,  supni.  The 
court  also  cited,  as  authority  for  the  same 
proposition.  Bums  v.  Manufacturing  Co., 
supra.  In  this  Helmick  Case  it  was  found 
that  the  savant  bad  known  <tf  the  defect 
two  weeks  before  he  wta  injured,  and  the 
master  liad  knowledge  of  the  defect  one  week. 
~-tn.  ample  time  to  have  repaired  asld  ma^ 
chine  and  remedied  said  detect  before  plaln- 
tUTs  Injury.  About  a  week  before  the  injury 
the  servsnt  notified  tbe  mastw  of  the  defect, 
and  the  master  then  promised  to  rqtair  it 
"as  soon  as  the  ord»  they  were  then  filling 
was  tumed  out"  It  was  not  stated  whether 
or  not  the  order  had  been  filled  at  the  time 
of  the  ii^ury,  though  it  was  stated  that  the 
promise  to  repair  vras  not  fulfilled,  and  it  ap- 
peared that  the  servant  contlnned  to  use  the 
defective  appliance,  and  was  injured,  after 
the  master  had  had  ample  time,  subsequent 
to  the  promise,  to  make  the  promised  repair. 
It  was  said  by  the  court  that  the  promise  did 
not  relieve  the  servant  from  the  risk  during 
the  time  required  to  run  out  the  order,  and 
that  tbo  burden  of  ^wlng  tbat  the  servant's 
injury  occurred  after  the  oqilralton  of  the 
time  required  tot  filUng  the  order,  and  vrith- 
ln a  reasonable  time  thereafter  for  making 
the  repairs,  was  on  the  servant;  and  that  a 
failure  to  find  that  the  Injury  occurred  after 
tbe  order  was  finished,  and  within  such  rea* 
sonable  time  thereafter,  must  be  beHA  as  a 
finding  agahist  him  on  that  pohit  With 
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such  a  ctmclualon  we  cannot  find  onnelTes 
able  to  a^ree.  These  cases  seem,  from  the 
elaliDS  of  counsel  In  argument,  to  be  resaided 
as  establishing  a  new  rule  of  exception  In- 
this  state,  which,  aa  we  think,  Is  not  anp- 
ported  by  sound  reason  or  good  authority. 
It  Is  of  great  Importance  that  there  be  no 
uncertainty  In  the  decisions  on  such  a  matter. 
It  Is  after  hesitation,  and  with  the  high- 
est respect  for  the  supreme  court,  that  we 
are  driven  by  our  duty  to  refer  this  cause  to 
that  court  under  the  provision  of  the  statute 
that  when  this  court,  In  a  case  pendhig  here, 
shall  conclude  that  any  decision  of  the  su- 
preme court  should  be  orerraled  or  modlfled, 
It  shall  be  our  duty  to  transfer  the 'cause, 
with  our  opinion  of  wbat  the  law  should  be 
held  .to  be,  to  that  court.  The  clerk  wHI 
transfer  this  cause  and  certify  this  opinion 
to  the  supreme  court 

<31  iDd.  App.  123) 

SPAULDINO  et  a1.  r.  NATHAN  et  a1. 
(App^te  Cktnrt  of  Indiana.    Nor.  S,  1888.) 

INTOXICATIKO  LiqUORS— OUAIIAXTORS  —  Partxir- 
BHIP— STATDTE8. 

1.  Acts  1896.  p.  248,  U  1.  8,  provldlner  that  a 
hqaor  license  shall  be  issued  only  to  a  male 
over  21 'years  of  age.  and  that  no  more  than 
one  license  shall  be  Issaed  to  "any  one"  per- 
son, and  Id  no  case  to  any  one  other  than  the 
owner  of  said  bnsiness,  who  must  apply  in  his 
own  name,  inhibits  a  partnership  for  the  pur- 
pose of  engaging  in  the  licensed  retail-liQUor 
business. 

2.  Where  a  llqnor  dealer  sold  goods  to  a 
licensed  retailer  on  the  verbal  guaranty  of  a 
third  person,  and  charged  them  to  boui,  but 
did  not  linow  of  an  alleged  partnership  be- 
tween the  buyer  and  guarnotor  until  after  the 
sale,  and  in  view  of  Acts  1896,  p.  248,  SS  1.  8, 
which  Inhibit  a  partnership  In  the  licensed 
retoil-liqnor  business,  the  guarantor  is  not  lia- 
ble as  a  partner. 

Henley,  a  J.,  Assenting. 

Ajipeal  from  circuit  court,  Delavrare  coun- 
ty; George  H.  Koons,  Judge. 

Action  by  Julius  Nathan  and  others  against 
Dnstln  M.  Spanldlng  and  another.  There  was 
a  Judgment  for  plaintiffs,  and  defendants  ap- 
peal.  Reversed  as  to  defendant  Spanldlng. 

Gregory,  SUverburg  &  Lotz,  Pierce  &  Bon- 
ham,  and  John  P.  Boyd,  for  appellants.  Hen- 
ry C.  Hanna,  for  apprises. 

WILEiT,  J.  Appellees  were  plaintiffs  be- 
low, and  aued  appellants  upon  an  account. 
The  complaint  Is  In  three  paragraphs,  &e 
first  and  second  of  which  seek  a  recovery 
against  appellants  as  partners,  and  Qie  third 
avers  a  Joint  liability,  without  the  averment 
of  partnership.  The  action  was  to  recover  a 
balance  due  upon  an  account  for  Intoxicating 
liquors  alleged  to  have  been  sold  and  deliv- 
ered to  the  appellants,  which  were  to  be  sold 
at  retail  by  the  appellant  Wlkel,  as  a  licensed 
saloon  keeper.  Appellant  Wlkd  was  default- 
ed, and  Judgment  pronounced  against  him, 
and  aa  to  him  no  question  Is  praented  by  the 
record.  Appellant  Spanldlng  demurred  to 
each  paragraph  of  flte  comidalnt,  which  de- 


murrer was  overruled.  He  then  answered  In 
six  paragraphs,  but,  as  the  case  will  have  to 
be  deluded  wltiiout  reference  to  his  answer, 
It  Is  unnecessary  to  refer  to  It  further.  The 
case  was  tried  by  a  Jury,  resulting  in  a  gen- 
eral v«dlct  for  the  appellees,  and  with  the 
general  verdict  the  Jury  answered  and  re- 
turned certain  Interrogatories  propounded  to 
them  by  the  court  Appellant  Spauldlng*a 
motions  for  a  Judgment  in  his  favor  on  the 
answers  to  the  Interrogatories  and  tos  a  new 
trial  were  respectively  overruled,  and  In  this 
court  he  has  assigned  several  alleged  errors; 
but  the  <me  calling  In  question  the  overruling 
of  his  motion  for  a  new  trial,  and  the  over- 
ruling of  hlft  motion  for  Judgment  on  the  an- 
swers to  the  Interrogatories,  are  the  only  ones 
that  It  Is  necessary  for  us  to  consider. 

It  Is  clearly  apparent  from  the  record  that 
appellees  prosecuted  tbelr  action  on  the  dis- 
tinct and  definite  theory  that  appellants  we 
Uable  to  them  as  partners,  and  their  right  of 
recovery  under  the  third  paragraph,  which 
merely  charges  a  Joint  liability,  is  eqnressly 
waived  by  their  contention  tiiat  the  only  ques- 
tion In  the  record  for  decision  la  the  one  ques- 
tion of  a  partnership  existing  between  appd- 
lants  at  the  time  of  the  sale  and  delivery  of 
the  goods.  A  brief  statement  of  the  facts 
as  shown  by  flie  evidence  will,  In  our  Judg- 
ment, lead  to  an  easy  solution  of  tiie  one  con- 
trolling question,  to  wit,  whether  or  not  thoa 
was  a  partnership  existing  between  appel- 
lants, by  which  they  would  both  be  liable  In 
this  action.  The  mily  evidence  in  the  case 
was  that  of  appellee  Nathan,  and  the  written 
agreement  between  appellants,  offered  and 
read  In  evidence  by  appellees.  From  the 
evidence  of  appellee  Nattian  It  dearly  an^eara 
that  appellant  Wlkel  procured  a  license  from 
the  board  of  county  commissions  of  Black- 
ford county  to  retail  Intoxlcatliiic  liquors  In 
the  town  of  Montpeller;  tiiat  appellees  sold 
Wlkel  certabi  saloon  f  nraltnre  and  fixtures, 
for  which  he  gave  his  notes,  and  upon  which 
appellant  Spanldlng  became  surety;  that 
Spanldlng  verbally  guarantied  to  appelleea 
the  payment  of  a  limited  amount  of  goods 
sold  by  appellees  to  Wlkel;  that  upon  auch 
guaranty  appellees  sold  and  shipped  to  Wlkel, 
In  bis  own  name,  a  quantity  of  intoxicating 
liquors  from  time  to  time,  and  upon  his  or- 
der, and  (diarged  tiie  same  to  Spatilding  and 
Wlkel;  that  all  bllla  therefor  were  rendered 
Individually  to  Wlkei,  wbo  made  paymenta 
Oiereon  from  time  to  time  untU  he  went  out 
ot  business,  leaving  an  unpaid  balance,  whl^ 
forma  the  basis  of  tills  action;  that  no  bills 
were  ever  rendered  to  Spanldlng,  and  no  de- 
mand made  upon  him  for  payment,  exc^  by 
a  draft  through  a  bank  after  Wlkel  had  quit 
business,  and  which  Spanldlng  reiused  to 
pay.  Appellee  Nathan  further  testified  that 
he  knew  tiie  license  to  sell  Intoxicating  liqnora 
was  issued  to  and  held  by  Wlkel;  that  he 
sold  the  goods  on  Spauldlng's  guaranty  and 
credit,  and  did  not  know  of  the  existence  of 
any  partnership  between  them  until  after 
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Wikel  bad  gone  oat  at  business.  The  lease 
or  contract  between  appellants,  wbteh  was 
Introduced  In  erldence,  discloses  the  f<^w- 
lug  facts:  Tbat  Spauldlng  owned  a.  certain 
business  room  In  Montpeller,  wlil<ft  he  leased 
to  Wlkd  for  a  term  of  one  year  at  a  rental  of 
9S0  per  month,  payable  in  advance:  tbat 
Spaoldlng  was  to  furnish  all  necessary  mon- 
ey, except  9125,  to  conduct  and  operate  a 
saloon;  tbat  Wlkel  ^as  to  furnish  9125,  for 
whldi  Spauldlng  was  to  pay  him  8  per  cent 
Interest  during  the  time  It  was  used  In  said 
business;  tbat  Wlkel  waa  to  pay  to  Spaald- 
lag  one-half  of  the  net  profits  of  the  busi- 
ness, and  was  to  pay  Spauldlng  at  least  once 
each  week  all  proceeds  <A  the  business,  out 
of  which  Spauldlng  was  to  pay  all  expenses 
of  operatlDg  the  business,  Uidudlng  rentr- 
such  paymenta  to  be  made  on  the  check  of 
Wlkel  to  Spauldhig;  that  Wlkel  was  to  give 
his  entire  time  to  the  business,  and  was  to 
draw  out  of  the  net  profits  98  per  week.  This 
contract  might.  In  any  ordinary  line  of  busl- 
nesB,  constitute  a  partnersh^;  but  whether 
It  would  OT  not  we  do  not  dedde,  for  the  qves- 
tion  Is  not  before  us.  Appellees  are  bound 
by  the  theory  of  the  complaint,  and  they  rely 
upon  this  contract  alone  to  establish  a  legal, 
existing  partnership  betwem  the  appdlants. 
Under  the  law  In  tills  state  a  l^al  partner- 
ship cannot  exist  tar  the  purpose  of  retalllns 
Intoxicating  Uquwa  under  a  license.-  Intoxir- 
eating  liquors  can  only  legally  be  vended  at 
retail  by  virtue  of  a  license  Issued  by  the 
board  of  county  commissioners,  and  such  li- 
cense canaot  be  Issued  to  two  or  more  per> 
sons  as  partners.  Kelser  v.  StatA,  SB  Ind. 
S79,  Is  In  point  here.  In  that  case  Kelser  and 
one  Swlgert  entered  Into  an  agreement  the 
nature  and  character  of  which  were  Identical 
In  principle  to  the  conbvct  in  the  case  before 
us,  between  Spauldlng  and  WlkeL  Kelser 
leased  his  building  to  Swlgert  for  carrying 
on  a  retail  saloon.  Swlgert  was  to  employ 
Kelser  to  purchase  stock  and  to  act  as  sates- 
man.  He  was  to  pay  over  to  Kelser,  for  his 
services,  rent,  etc.,  all  proceeds  and  receipts 
of  the  business,  except  f2  per  diem,  which 
was  to  be  Swigert's  share  of  profits,  etc. 
After  reviewing  the  terms  of  the  contra<$, 
the  court  say:  "Upon  an  examination  of  the 
contract  between  Kelser  and  Swlgert,  we 
tiblnk  It  clear  tbat  it  did  not  make  ttiem  part- 
ners as  between  themselvcHi,  and  probably 
not  as  to  third  persons.  •  •  *  ^dser  had 
no  lien  on  the  profits,  as  against  creditors,  for 
the  amount  of  his  compensation,  and  Qie  fact 
that .  his  compensation  depended  upon  the 
amount  of  net  pn^ts  did  not  make  blm  a 
partner  as  to  third  persons.  Bb  was  to  have 
all  the  net  profits  as  his  compensation  for 
services,  rent;  etc.,  except  two  dollars  per 
day,  whether  the  profits  were  great  or  small. 
His  compensation  might  t»ve  been  profitable 
or  otherwise.  That  the  stipulated  compensa- 
tion did  not  make  blm  a  partner  Is  settled  by 
tb9  authorities,"— citing  Macey  v.  Combs,  15 
Ind.        Emmons  t.  Kewman,  S8  Ind.  872; 


Bradley  v.  White,  10  Mete.  (Uaas.)  303; 
Holmes  T.  Old  Colory  Railroad,  6  Gray,  GH; 
Berthold  v.  GtoMsroltii,  24  How.  S36.  We 
would  cite,  as  bearing  upon  the  question,  the 
case  of  Woodford  t.  Hamilton.  139  Ind.  481, 
88  N.  E.  47. 

The  statute  provides  '*that  no  license  shall 
be  granted  to  any  other  than  a  male  person 
over  twenty-one  years  old,"  etc.  See  section 
1.  Acts  1886,  at  page  248;  also.  Homer's  Rev. 
8t  1887.  I  68230.  Section  8  of  said  act  pro- 
vides that  "no  more  than  one  license  shall  be 
granted  or  Issued  to  any  one  persctn  uid  in 
no  case  to  any  persw  Other  than  tiiie  actual 
owner  and  proprietor  of  said  bui^neas,  who 
must  apply  In  his  own  name,"  etc  Acts 
1886,  p.  251.  Homer's  Rev.  St  1887.  |  6323ta. 
It  Is  a  maxim  ot  tiie  law  that  "the  ecpress 
mentkm  of  one  person  or  thing  is  the  exclu- 
sion of  another."  Whart  Leg.  Max.  p.  11. 
Or.  as  stated  by  another  distinguished  author, 
"what  Is  expressed  makes  -what  Is  sIlMt  to 
cease."  Coke.  i:dtt  -210a.  It  Is  evident  tbat 
It  was  the  Intention  of  the  legislature  tbat 
tiie  license  to  sell  Intoxicating  Uquor  at  retail 
should  only  be  issued  to  one  person,  and, 
guided  by  the  established  principle  of  con. 
stmction  as  laid  down  above.  It  is  clear  that 
two  or  more  persons  are  Inhibited  by  the 
statute  from  obtslnlng  a  license  Jointiy  or  as 
partners,  and  hence  cannot  engage  as  part- 
ners In  retailing  Intoxicating  liquors  under 
the  law.  From  the  evidence  it  is  quite  plain 
that  appellees  did  not  sell  their  goods  on  tho 
Btrengtii  or  credit  of  the  alleged  partnership 
between  appdlants;  for  appellee  Natiian  teS' 
tified  that  he  did  not  know  of  said  partnpi-- 
shlp  until  after  Wlkel  went  out  of  buslnesR. 
and  that  he  sold  the  goods  and  gave  the  cred- 
it upon  the  strength  of  Spauldlng's  verbal 
guaranty  to  pay  for  them.  Under  these  facts 
and  coadltl<niB,  the  law  win  not  aid  appellees 
to  collect  their  debt  from  Spauldlng  as  a  part- 
ner of  Wikel,  but  will  leave  the  parties  In  the 
situation  m  which  they  have  knowln^y  and 
voluntarily  placed  themselves.  Hutctalns  v. 
Weldin,  114  Ind.  80,  16  N.  E.  804;  Woodford 
V.  Hamilton,  snpra.  As  to  whether  appellees 
would  have  a  right  of  action  against  appi>l- 
lant  Spauldlng  on  his  verbal  guaranty  we  do 
not  express  an  opinion,  for  that  question  Is 
not  before  us,  snd  appellees  have  not  pro- 
ceeded upon  that  theory. 

Without  setting  out  the  Interrogatories  pro- 
ponnded  to  and  answered  by  the  Jury,  it  Is 
siiffldent  for  us  to  say  tiiat  they  clearly  dis- 
close facts  from  whldi  the  court  can  say.  as 
a  matter  of  law,  that  appellant  Spauldlng  Is 
not  liable  upon  the  theory  of  the  complaint, 
and  judgment  should  have  been  rendered  for 
him  on  his  motion*  notwithstanding  the  gen- 
eral verdict.  The  Judgmeut  as  to  the  appel- 
laot  Spauldlng  Is  therefore  reversed,  and  the 
court  below  Is  directed  to  render  Judgment 
In  his  favor  on  the  answers  to  Interrogatories. 

HENLET.  0.  J.  (dissenting).  It  Is  stated 
in  the  principal  opinion  In  tills  cause,  In  ef- 
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feet,  tiiat  a  partnership  for  the  purpose  of 
trafficking  In  Intoxicating  llquora  cannot  exist 
In  this  state-  Granting  that  the  law  as  It  now 
stands  prohibits  the  Issuing  of  a  license  to  re- 
tall  intojdcatiug  liquors  to  any  firm  or  com- 
pany, and  only  to  a  male  person  orer  the  age 
of  21  years,  and  that  such  person  must  pos- 
sess certain  other  qualification^  yet  I  can  see 
no  reason  whJr  a  partnership  In  the  owner*' 
ship  of  goods,  and  In  the  profits  and  losses  of 
the  business,  could  not  exist  It  is  not  Il- 
legal tm  A.  and  B.  to  own  a  stock  of  intoxi- 
cating liquor  as  partners,  and,  If  a  license  Is 
Issued  to  A.  to  sell  Intoxicating  liquors,  It 
matters  not  whose  goods  he  sells,  or  what  he 
does  with  the  proceeds  of  such  sales.  So 
long  as  B.  does  not  sell  or  attempt  to  sell  un- 
der tiie  license  Issued  to  his  partner,  A.,  the 
law  Is  not  violated,  and  no  principle  of  public 
policy  Infringed.  Shaw  v.  State,  S6  Ind.  188. 
The  question  of  partnership  was  at  issue,  and 
the  general  rerdlct  In  fayor  of  appellees  was 
a  flndhig  that  sppeUants'  were  partners,  and 
ttie  answers  to  the  interrogatories  snbmitted 
to  the  Jury  clearly  and  definitely  so  find.  Be- 
lierlng  that  a  legal  partnership  existed  be- 
tween appellants  at  the  time  of  the  sale  of 
the  goods  In  question,  and  that  tbe  same  were 
sold  to  said  partners,  and  were  used  in  the 
said  partner^lp  business,  I  am  of  the  opinion 
that  the  flndhig  of  the  lower  court  was  right, 
and  ought  to  be  sustained. 


(1B7  N.  T.  108) 

WABN  T.  NEW  TORE  GENT.  &  H.  B. 
B.  CO. 

(Oonrt  of  Appeals  of  New  Tork.    Oct.  28, 
1898.) 

Hastbk  ahd  Servant— Car  Inspector— Bdlei— 
Signals— Neoliobkce. 

A  car  Inspector  in  a  paasen^r  station 
went  nnder  a  passenger  train,  in  the  usual 
manner,  to  Inspect  it.  All  the  employes  con- 
trolling movements  of  the  train  knew  he  was 
there,  but  tbe  train  was  backed,  and  he  was 
injured.  A  rule  of  the  company  provided 
that  a  blue  signal  placed  on  the  end  of  the 
car  denoted  that  car  inspectors  were  at  work, 
that  a  train  thus  protected  must  not  be  coupled 
to  or  moved  until  the  signal  was  removed, 
and  that,  when  a  car  or  train  standing  on  a 
siding  was  protected  by  the  signal,  other  cars 
mast  not  be  so  placed  aa  to  obscure  the  signal, 
without  notifying  the  inspector.  HeW,  that  lie 
role  did  not  apply  to  passenger  trains  in  a 
station  while  In  transit,  and  hence,  under  the 
circumstances,  the  absence  of  snch  signal  was 
not  negligence  of  the  company. 

Appeal  from  supreme  conrt,  general  term, 
Fourth  department 

Action  by  Ellas  Warn  against  the  New 
York  Central  &  Hudson  River  Railroad  Ck>m- 
pany.  A  Judgment  for  plaintiff  was  af- 
firmed In  the  general  term  (36  N.  Y.  Supp. 
330,  also,  see  29  N.  Y.  Supp.  SOT),  and  de- 
fendant appeals.  Reversed. 

Frank  HIscock,  for  appellant  William  S. 
Jenney.  for  respondent 


O'BRIEN,  J.  The  plalntlfl  recovered  a 
Judgment  for  damages  against  the  defendant 
In  an  action  for  personal  Injur  lea  sustained 
while  In  the  defendant's  service  as  a  car  in- 
spector. He  had  been  employed  in  tbxt  ca- 
pacity tor  several  yeua  prior  to  the  acd- 
dent,  whI6h  occurred  on  the  night  of  the 
2&th  of  May,  1890,  while  inspecting  tbe  cars 
of  a  passenger  train  which  had  Just  arrived 
at  the  defendantfs  station  at  Syracuse^  On 
the  arrival  of  the  train  the  plaintiff  imme- 
dlately  commenced  to  Inspect  the  cars,  under 
the  direction  of  the  depot  master,  as  he  had 
been  accustomed  to  do  for  years  before. 
His  duties  required  him  sometimes  to  go  nn- 
der or  between  the  cars,  and  on  the  night 
in  question,  while  under  or  between  them, 
he  was  (aiuglit  by  a  sadden  movement  of 
the  train,  and  sustained  injui^es  of  a  some* 
what  serious  nature.  The  plaintiff  called  as 
a  witness  in  his  own  behalf  the  head  in- 
spector, and  this  witness  described  the  man* 
ner  in  which  the  plaintiff  was  required  to 
do  his  work,  bi  tbe  folio wii^  language: 
"All  trains  tiiat  passed  through  the  depot 
were  Inspected.  It  Is  the  duty  of  the  car 
Inspectors  to  look  everything  over,  and  see 
that  It  Is  safe.  When  a  train  arrived  in  the 
depots  as  soon  aa  tbe  train  stops  the  car 
inspectors  commence  on  each  side.  Some- 
times two  trains  come  In  together.  Some- 
times commence  on  the  rear  end,  and  some- 
times on  the  front  eoA,  but  gmerally  we 
commence  on  the  rear  end.  We  let  the 
train  go  past  ftnd  see  whether  there  are  any 
Oat  wheels  on  It  or  anything  broken.  When 
the  train  stops,  tbe  car  Inspectors  go  along 
from  rear  to  forward  end  to  see  If  they  find 
anything  wrong.  The  Inspectors  inspect  the 
running  gear,  the  wheels,  and  drawhead. 
and  air  brakes,  and  oil  boxes,  and  every- 
thtaig.  We  sound  the  Iron  wheels,  and  we 
look  over  with  our  eyes  the  wheels  which 
are  not  of  iron.  The  Inspector  goes  ahead 
and  opens  the  oil  boxes,  and  sees  whether 
there  is  anything  hot  or  whether  any  oil 
Is  needed.  He  looks  the  air  brakes  over, 
and  toe  drawhead.  The  air  brakes  are  un- 
derneath the  <nr,— right  In  the  middle  of  the 
car.  The  rubber  hose  Is  between  the  cars 
and  b^ow  the  car.  Along  the  side  of  the 
car  there  are  Iron  pipes.  These  iron  pipes, 
which  run  on  the  bottom  of  the  car,  an 
Joined  together  at  the  end  of  each  car  by  a 
rubber  hose.  For  the  punmse  of  Inspecting 
the  air  brake,  the  inspectors  go  someUma 
and  look  close  under.  We  generally  bad 
our  heads  between  the  cars.  Always,  peek 
under,  nights,  and  look  under.  Besides  the 
air  brakes  and  wheels,  they  inspect  the 
brake  connection  and  drawheads.  There  is 
a  brake  beam  oa  each  truck,  and  these  two 
brake  beams  aro  coupled  with  an  Iron  tod; 
and  when  you  put  the  brake  on  they  are 
drawn  to  each  whe^l,  and  retard  the  motion 
of  the  whed.  •  •  •  The  inspectors  go 
along  after  the  train  has  come  to  a  stop 
from  one  end  of.  the  train  to  tbe  other,— one 
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on  each  side  of  It—making  an  examination. 
It  he  dtscoTers  something  broken  or  out  of 
order,  as  he  passes  along  the  side  of  the 
car.  It  it  took  any  length  of  time,  be  flrst 
notifies  the  depot  master.  The  Inspector 
then  gives  notice  to  the  head  end  to  not 
move  the  train;  to  the  man  that  has  charge 
of  the  train;  the  man  under  whose  orders 
or  signals  the  engineer  operates  his  engine. 
The  inspector  tells  whoever  Is  in  charge  that 
be  Is  going  to  do  the  work.  We  tell  them 
that  something  Is  out  of  order,  and  we  are 
going  to  do  the  work,  and  not  to  move  the 
train.  If  It  Is  a  small  matter  that  Is  out 
of  order,  and  which  the  car  Inspector  can 
repair  himself,  he  goes  in  and  repairs  It 
•  •  •  The  hispector,  before  he  went  un- 
der the  car  to  work,  always  gave  informa- 
tion to  those  In  charge  that  he  was  going 
under  there  to  work,  and  that  the  car  should 
not  be  moved  until  we  had  heard  from  him 
that  be  bad  made  tbe  repairs  and  had  come 
out.  That  is  the  way  plaintiff  worked  dur- 
ing all  the  years  that  he  was  Inspector,  and 
all  of  the  Inspectors  wrark  In  that  way." 
It  also  appeared  that  It  had  been  the  prac- 
tice for  men  to  go  along  tbe  side  of  the  train 
with  the  Inspectors,  in  order  to  call  them 
out  from  under  the  train  at  tbe  proper  time. 

The  ground  npon  which  the  defendant  has 
been  held  liable  for  the  result  of  the  acci- 
dent is  that  It  neglected  to  observe  or  en- 
force its  own  rules  and  regulations  concern- 
ing the  Inspection  of  cars  in  passenger 
trains.  The  defendant  doubtless  owed  a 
duty  to  the  plaintlfC  and  its  other  employ^ 
to  use  reasonable  care  and  vigilance  In  the 
enforcement  of  all  reasonable  roles  and  reg- 
ulations intended  for  their  protection  against 
accident  The  plaintiff  testified  that  up  to 
the  time  of  the  accident  he  was  not  aware 
that  there  existed  any  rule  or  r^;ulation  as 
to  the  method  of  inspecting  cars.  There 
was  undoubtedly  a  well-defined  method  of 
doing  the  work,  which  had  always  before 
been  In  use  at  this  station,  and  which  bad 
been  found  to  be  perfectiy  safe,  since  no  ac- 
cident of  this  character  had  ever  occurred 
before.  That  Is  the  method  which  has  al- 
ready been  described,  and  which  the  plain- 
tiff had  followed  during  all  the  years  of  his 
employment  But  the  plaintiff  has  recov- 
ered In  this  case  upon  the  theory  that  all 
the  time  there  was  existing  among  defend- 
ant's standing  rules,  which  bad  been  promul- 
gated and  published  many  years,  a  regula- 
tion relating  to  the  Inspection  of  cars,  which 
applies  to  this  case,  and  which  was  disre- 
garded at  the  station,  to  the  knowledge  of 
the  defendant  and  In  fact  had  never  been 
applied  ov  enforced.  If  the  learned  counsel 
for  the  plaintiff  Is  right  In  this  position, 
then  clearly  the  Judgment  ought  to  stand. 
The  rule  thus  Invoked  as  the  basis  of  a 
cbai^  of  negligence  against  the  defendant 
Is  as  follows,  being  No.  86  of  tbe  printed 
rules:  "A  blue  flag  by  day,  and  a  blue 
ilgbt  by  nigbt  placed  on  tbe  end  of  a  car» 


denote  that  car  Inspectors  are  at  work  under 
or  about  the  car  or  train.  The  car  or  train 
thus  protected  must  not  be  coupled  to  or 
moved  until  the  blue  signal  is  removed  by 
the  car  Inspectors.  When  a  car  or  train 
standing  on  a  siding  Is  protected  by  a  blue 
signal,  other  cars  must  not  be  placed  in  front 
of  it  so  that  the  blue  signal  will  be  ob- 
scured, without  first  notifying  the  car  In- 
spector, that  be  may  protect  himself."  If 
this  rule  bad  any  application  to  tbe  pas- 
senger train  that  tbe  plaintiff  was  inspecting 
when  injured,  it  certainly  was  not  observed 
on  that  occasion,  and  indeed  never  had  been 
observed.  It  Is  not  very  plain  bow  a  blue 
light  on  tbe  end  of  the  train  on  the  occasion 
in  questbm  could  have  prevented  the  acci- 
dent or  operated  as  any  protection  to  the 
defendant  since  the  force  that  moved  the 
train  did  not  come  from  the  rear,  but  from 
suddenly  backing  the  train  towards  tbe  east 
Every  one  having  charge  of  the  movements 
of  the  train  knew  perfecOy  well  that  tbe 
cars  were  being  Inspected  at  tbe  time,  and 
a  blue  light  on  the  end  of  the  train  would 
not  have  given  them  any  more  knowledge 
than  they  already  had.  The  depot  master 
wanted  to  cut  certain  cars  out  of  the  train. 
He  supposed  at  first  that  these  cars  were 
at  the  rear  of  the  train,  but  on  discovering 
that  they  were  at  the  head,  a  change  of 
program  became  necessary  In  getting  the 
cars  out  and  this  change  resulted  in  the 
sudden  backward  movement  that  produced 
the  accident  But  we  are  not  concerned  with 
the  question  whether  the  blue  light  would 
or  would  not  have  been  of  any  benefit  or  pro- 
tection to  the  plaintiff.  The  sole  question 
in  the  case  la  whether  the  rule  had  any  ap- 
plication to  the  train  In  question,  and  we 
think  it  had  not  It  wlU  be  seen  that  tiie 
rule  Is  made  up  of  three  distinct  clauses  or 
sentences.  The  first  simply  defines  the 
meaning  of  the  blue  light  and  the  blue  flag 
when  used.  It  does  not  provide  that  either 
shall  be  attached  to  Uie  rear  end  of  a  car 
on  a  passenger  train.  Tbe  second  provides 
tbat  when  a  car  or  train  is  thus  protected. 
It  must  not  be  coupled  or  moved  until  the 
signal  is  removed. .  The  tbhrd  sentence  pro- 
vides for  the  case  of  a  car  or  train  on  a 
siding,  and  forbids  running  other  cars  in 
front  of  it  so  as  to  obscure  the  signal  with- 
out first  notifying  the  inspector,  to  the  end 
that  he  may  protect  himself.  Wben  all  Is 
read  together,  the  rule  obviously  relates  to 
cars  or  trains  on  sidings  or  In  the  yard,  and 
tiot  to  regular  passenger  trains  coming  into 
the  station  and  departing  frequently  in  a  few 
minutes.  There  is  nothing  in  the  language 
of  the  rule,  or  in  its  evident  purpose,  that 
requires  tbe  signal  to  be  placed  upon  such 
train,  or  the  cars  composing  it  and  negli- 
gence cannot  be  predicated  of  an  omission 
to  do  so.  It  follows  that  the  Judgment  in 
this  case  rests  upon  a  wrong  construction 
of  the  rule,  since  the  only  negligence  im- 
puted to  the  defendant  consisted  in  tbe  omls- 
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Blon  to  place  a  blae  light  on  the  rear  car  of 
the  train  on  the  night  of  tbe  accident,  ana 
thlB  was  tipon  the  aasnmptlon  that  the  rule 
required  It 

The  legal  qnestion  was  raised  by  the  de- 
fendant by  motion  for  a  nonsalt,  and  re- 
i]ue8ts  to'  charge,  which  were  denied,  and 
«xceptlons  taken.  The  Judgment  should  be 
reversed  and  a  new  trial  granted;  costs  to 
abide  the  event.  All  concur,  except  MAR- 
TIN, J.,  not  ToUng.  and  VANN,  not  sl^ 
-ting.    Judgment  reversed,  etc 

■(172  Maaa.  176) 

COMMONWEALTH  v.  CLBART. 
SAME  V.  GUIHKEN. 
(Supreme  Judltiat  Court  of  Maasaehuwtta. 
Hampshire.   Oct.  81,  189&) 

RAP^EvmR^CB-i-GOMPLAIKT  BT  FkHALK. 

1.  On  an  Indictment  for  rape,  evidence  of 
the  complaint  of  the  ravished  female,  when 
not  too  remote  in  point  of  time,  Is  admis^tde, 
not  as  part  of  the  rea  gestee,  or  as  evidence 
of  the  substantive  facts  charged,  or  to  dla- 

Srove  consent,  but  as  tending  to  corroborate 
er  testimony  on  the  trial. 

2.  Whether  such  complaint 'is  made  too  late 
to  be  admissible  ts  a  preliminary  question  tor 
the  trial  jadge. 

8.  On  a  trial  for '  unlawfully  abusing  a 
female  child  under  16  years  of  age,  it  appear- 
ed that  the  alleged  rape  occurred  between  9 
and  10  o'clock  in  the  evening;  that  the  female 
was  In  the  ravlsher's  company  until  10:80 
o'cloclc,  when  she  entered  a  friend's  house,  cry^ 
ing  and  frightened;  that  the  latter  took  her 
home  at  12  o'clock,  when  she  was  still  fright- 
ened and  trembliuR;  that  her  mother  then  put 
her  to  bed;  and  that  she  made  complaint  the 
next  morning.  Htid,  that  such  complaint  was 
not  made  too  late  to  be  admissible  to  corrob- 
orate her  testimony. 

Exceptions  from  superior  court,  Hamp- 
shire county. 

.  William  C.  Cleary  and  Patrick  QuIheen 
were  each  convicted  of  unlawfully  abusing  a 
female  child  under  the  age  of  16  years,  and 
they  except.    Exceptions  overruled. 

J.  a  Hammond,  Diat  Aity..  tor  the  Com- 
monwealth. J.  B.  O'DonneU  and  J.  T.  Keat- 
ing, for  defendants. 

HOLMEiS,  J.  These  are  Indictments  for 
unlawfully  abusing  a  female  child  under  the 
age  of  16  years.  St.  1893,  c.  466,  I  2.  They 
come  here  on  exceptions  to  evidence  that  the 
child  "made  complaint  to  her  [mother]  the 
next  morning  after  the  occurrence  as  to  what 
had  been  done  to  her  by  the  defendants  the 
night  before."  It  does  not  appear  that  more 
was  admitted  than  the  fact  that  the  child 
made  complaint,  with  sufficient  to  Identify 
the  subject-matter,  and  therefore  it  is  not 
necessary  to  consider  whether  the  whole  state- 
ment would  have  been  admissible  If  offered, 
as  the  district  attorney  aska  us  to  decide. 
The  only  question  argued  for  the  defendants 
is  whether  the  statement  appears,  as  matter 
of  law.  to  have  been  too  remote  In  point  of 
time  to  be  admissible.  It  Is  not  ai^ed  that 
ihe  jcommoa  law  In  caaea  of  rape  doea  not 


apply.  See  Com.  v.  Roosnell,  1^  Mass.  32, 
8  N.  E.  747;  Com.  v.  Hackett,  170  Mass.  194, 
196,  48  N.  E.  1087. 

The  rule  that  In  trials  fm  rape,  the  gor- 
ernment  may  or  must  prove  that  the  woman 
concerned  made  complaint  soon  after  the  com- 
mission of  the  offense,  la  a  perverted  survival 
of  the  ancient  requirement  that  she  should 
make  hue  and  cry  as  a  preliminary  to  bring- 
ing her  appeal.  Olanville,  14,  6;  Bract  147a; 
Fleta,  1,  c.  25,  S  14;  St  4  Bdw.  I.  Stat  2. 
Appeals  became  obsolete,  and  left  rape  to  be 
dealt  with  by  indictment  before  the  devel- 
opment of  the  modem  law  of  evidence.  Lord 
Hale,  after  stating  the  old  law  as  to  appeals, 
quoting  Bracton,  went  on  to  deal  with  the 
evidence  upon  an  indictment  for  rape.  Hav- 
ing stated  that  the  party  ravished  might  give 
evidence  upon  oath,  the  valua  of  which  would 
be  affected  by  corroborative  facts,  he  recur- 
red to  the  matter  of  fresh  complaint,  and  said 
that  if  she  "preaenUy  discovered  the  offense, 
made  pursuit  after  the  (^render,"  etc.,  "these 
and  the  like  are  concurring  evidences,  to  give 
greater  probability  to  her  testimony.**  1  Hale, 
P.  0.  632.  633.  Obviously,  this  was  sug- 
gested by,  and  merely  echoed,  the  require- 
ment In  appeals,  but  It  gave  that  requirement 
a  more  or  less  new  turn.  If  it  means,  what 
It  has  been  taken  to  mean,  that  the  govern- 
ment can  prove  fresh  complaint  as  part  of 
ha  original  cas^.  it  cannot  be  Justified  by  the 
general  principles  of  evidence  which  now  pre- 
vail. In  general,  you  cannot  corroborate  the 
testimony  of  a  witness  by  proof  that  he  has 
said  the  same  thing  before,  when  not  under 
oath.  But  Lord  Hale's  statement  of  the  law 
has  survived  as  an  arbitrary  rule  In  the  par- 
ticular case,  notwithstanding  the  later-devel- 
oped principles  of  evidence;  and,  although 
nowadays  recognized  as  an  exception  attempt- 
ed to  be  fortlded  by  exceptional  reasons,  still 
It  Is  put  upon  the  ground  upon  which  it  was 
placed  by  his  words.  The  evidence  Is  not 
admitted  as  part  of  the  res  gestae,  or  as  evi- 
dence of  the  truth  of  the  ^Ings  alleged,  or 
solely  for  the  purpose  of  disproving  consent 
but  for  the  more  general  purpose  of  confirm- 
ing the  testimony  of  the  ravished  woman. 
Reg.  V.  LIUyman  [1896]  2  Q.  B.  167.  170,  177; 
3  Russ.  Climes  (6th  Bd.)  387,  see  Grave's  note 
fm);  State  v.  Kinney,  44  Conn.  153,  155; 
Haynes  v.  Com.,  28  Grat  942,  947,  948;  Horn- 
beck  V.  State,  36  Ohio  St.  277,  280;  People 
V.  O'Sullivan,  104  N.  T.  481,  486,  10  N.  E. 
880;  Bedlngfleld'a  Case,  14  Am.  Law  Rev.  880. 
838;  3  Oreenl.  Et.  1 218;  1  Mcdaln,  Cr.  Law, 
M  456,  456. 

It  follows  that  the  complaint  could  not  be 
rejected  because  It  was  no  part  of  the  res 
gestee,  or  because,  under  our  statute,  the 
child  was  too  young  to  consent.  The  former 
point  was  argued  by  both  sides,  seemingly 
under  the  mistaken  notion  that  the  com- 
plaint is  Bubstaotlve  evidence  of  the  facts 
charged.  The  test  Is  whether,  according  to 
the  principles  of  the  exception,  her  having 
made  the  complaint  tends  to  corroborate  tea- 
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tlnMnj  glTen  hy  tbe  ctiUd  at  tbe  trial.  It 
does  not  appear  whether  the  child  teatifled 
or  not,-  but  It  would  seem  that  she  did,  and, 
on  tbe  blU  of  exceptions,  It  must  be  assumed 
that  she  did.  The  only  question  open,  there- 
fore, Is  whether  It  can  be  said,  as  matter  of 
law,  that  tbe  complaint  was  made  too  late. 
Th^  depends  upon  a  preliminary  finding  by 
the  Judge.  Com.  r.  Bond,  170  Mass.  41,  48. 
48  N.  E.  756.  We  cannot  say  that  the  ad- 
mission of  tbe  erldence  was  not  Justified. 
The  alleged  rape  was  between  8  and  10 
o'clock  In  the  evening.  The  girl  was  not  out 
of  the  alleged  rarlsher's  company  until  half 
past  10,  when  she  entered  a  friend's  house, 
crying,  excited,  and  frightened.  The  friend 
took  her  to  her  home  at  12.  She  was  BtQl 
frightened  and  trembling,  and  her  mother  put 
her  to  bed.  She  made  the  complaint  the  next 
morning.  It  might  have  been  found  on  this 
erldence  that  she  was  not  In  ft  condition  to 
speak  until  she  had  rested,  and  that  she  was 
dealt  with  accordingly.  Hill  t.  State,  5  Lea, 
725,  732;  State  T.  Knapp,  45  N.  H.  148,  155. 

Some  cases  have  cut  free  from  tbe  .original 
ground,  and  Intimate  that  lapse  of  time  be- 
fore making  complaint  goes  only  to  Its  weight 
not  to  its  competency.  State  t.  Mulkeni,  85 
Me.  106,  26  Atl.  1017;  State  Nlles,  47  Vt. 
82,  86.  But  It  is  not  necessary  to  lay  down 
so  broad  a  rule.  In  extreme  cases  the  evi- 
dence has  been  ruled  out.  People  t.  O'SuUl- 
van.  104  N,  Y.  481,  490,  10  N.  B.  830. 

Exceptions  overruled. 


(17*  111.  366) 

OHUBGH  ct  al.  t.  PBOFLE  ex  reL  EOCH- 
ER8PEBGER,  Couaty  Treasurer. 
(Supreme  Court  of  Uliools.  Oct.  24^  1898.) 

FOBUO  iMPROVBMBNTS— CONTIRHATIQK  OF  AaBB89> 

MRNT— UaANOE  Ot  LoCATIOK. 

Bev.  St.  c.  24.  art.  0,  8  10,  requires  an 
ordinance  for  a  special  Improvement  to  specify 
the  locality  thereof.  Section  20  requires  an 
estimate  of  tbe  cost  of  tbe  improvement  con- 
templated by  such  ordinance.  BHd,  tbat 
where  an  ordinance  located  a  sewer  in  a  cer- 
tain part  of  a  street,  aud  tbe  special  assess- 
ment for  the  coat  aa  thus  located  was  confirm- 
ed, after  which  the  location  was  cbanged  by  tbe 
corporate  autboHties,  the  proceeding  was  in- 
valid, and,  on  application  for  judgment  for  sale 
of  the  property  assessed,  the  owners  may  show 
flkat  tbe  change  resulted  in  a  material  injury. 

Appeal  from  Cook  county  court;  R.  H, 
Lovett,  Ju^. 

Application  by  the  people,  at  the  relation  of 
D.  H.  Kochersperger,  county  treasurer, 
against  L.  A.  Church  and  others,  for  judg- 
ment for  Ihe  sale  of  property  for  special  as- 
sessments. Prom  a  Judgment  for  relator,  de- 
fendants appeal.  Beversed. 

Harvey  Strickler,  for  appellants.  Geo.  B. 
Finch  and  V.  W.  Prlngle,  for  appellee. 

BOOGS,  J.  This  was  an  application  to  the 
county  court  of  Cook  county  by  the  appellee, 
Kochersperger,  in  his  capacity  as  county 
treasurer  of  said  county,  for  a  Judgment 


against  certain  Iota  beEongliig  to  the  aj)ipdr 
lants,  respectlTely,  for  alleged  delinquent  spe- 
cial assessments.  The  appellants  filed  objec* 
tlons  to  the  entry  of  the  judgment  against 
their  property,  but  such  objections  were  over- 
ruled, to  which  ruling  of  the  court  eTj::eptlons 
were  duly  preserved.  The  improvement,  the 
cost  whereof  such  asseasments  were  levied  to 
pay,  was  a  pipe  sewer  to  be  constructed  In 
South  boulevard,  from  Franklin  to  Park  ave- 
nue, in  tbe  town  of  Clcoo.  Tbe  ordinance 
authorizing  tbe  Improvement  provided  that 
the  sewer  should  be  laid  "on  a  line  parallel 
with,  and  twenty-one  feet  north  of,  the  south 
line  of  said  South  boulevard."  The  lots  own- 
ed by  the  appeUanta  abutted  upon  said  South 
boulevard,  in  which  the  sewer  was' to  be  so 
cdnstructed.  On  the  hearing  In  the  county 
court,  counsel  for  the  appellee  admitted  in 
open  court  that  tbe  sewer  In  question  had  not 
been  built  on  a  line  21  feet  north  of  the  nsth 
line  of  the  said  South  bonleranib  bat  bad 
been  constructed  5  feet  nearer  the  said  south 
line.  Tt^a  admission  was  aeconqranled  wltti 
the  statement  that,  wben  tbe  contractors  en- 
tared  upon  the  work  of  putting  In  the  sewer, 
tbey  found  the  line  provided  by  the  orQi- 
nance,  to  wit,  21  feet  north  of  said  south  line 
of  the  boulevard,  occupied  by  water  pipes, 
and  In  view  of  which  fact  tbe  trustees  of  the 
said  town  of  Cicero  adopted  a  resolution  au- 
thorl^ng  the  oewa  to  be  constmcted  5  feet 
nearer  the  said  aonOi  Une  of  the  boulevard, 
aud  the  sew«  was  so  constructed  and  com- 
:  pleted  In  accordance  wltti  tbe  resolution 
adopted  by  the  said  trustees.  Tbe  court  ruled 
tbat  certain  testimony  ];ni^)osed  to  be  Intro- 
duced by  the  appellants  for  the  purpose  of 
showing  tbat  the  change  In  tbe  location  of 
the  sewer  operated  to  their  Injury,  and  wm 
leas  beneficial  to  them  than  would  have  been 
a  sewer  constructed  on  the  line  provided  by 
the  ordinance,  was  not  competent  for  con- 
sideration, and  appellants  saved  exceptions  to 
such  ruling. 

The  resolution  of  the  board  of  trustees  au- 
thorizing tbe  contractors  to  construct  the  sew- 
er at  another  i^ce  than  tbat  fixed  by  tbe 
ordinance,  and  the  construction  of  said  sewer 
upon  sudi  new  line  in  accordance  with  the 
restdution,  were  subsequent  to  tbe  judgment 
of  confirmation.  It  therefore  appeared  the 
objection  could  not  have  been  urged  on  the 
bearing  of  the  application  for  confirmation  ot 
the  assessment.  A  valid  ordinance  Is  the  au- 
thority for  and  the  basis  of  a  special  assess- 
ment for  local  improvements.  The  Improve- 
ment, when  completed,  must  conform  sub- 
stantially to  the  nature,  character,  locality, 
and  description  given  In  the  ordinance.  Here 
It  was  conceded  the  sewer  had  not  been  put 
In  on  the  line  provided  by  the  ordinance;  that 
la  to  say.  the  tocallty  of  the  Improvement 
which  has  been  constructed  Is  not  the  locali- 
ty of  the  Improvement  ordered  to  be  con- 
structed by  the  ordinance.  The  resolution  <a 
tbe  board  of  trustees  did  not  constitute  au- 
thority for  A  change  at  tbe  locality  <tf  the  tan^ 
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prorement,  and.  If  it  Old,  Xbme  wonld  be  no 
judgm^t  of  ooiiBnnation  of  benefits  under  It 
to  be  collected  by  the  appeOee  collector  war* 
rantii^  a  Judgment  of  the  court,  as  asked  in 
the  application.  It  la,  taowerer,  Imsracticable 
to  require  literal  compliance  with  the  reanlre* 
ments  of  an  ordinance  as  to  the  location  of 
an  Improrement,  and  substantial  compliance 
therewith  Is  all  that  is  required.  Unless  the 
line  on  which  fte  sewer  Is  located  and  com- 
pleted la  substantially  and  for  all  practlcsl 
purposes  the  line  where  the  ordinance  pro- 
Tided  it  should  be  constnicted,  an  assessment 
to  defray  the  cost  of  making  the  sewer  on 
8w:ta  new  line  would  be  wholly  without  an- 
thorlty  of  an  ordinance  to  sustain  it  Proper^ 
owners  cannot  be  compelled  to  pay  for  a 
public  improremoit,  by  way  of  spedai  assess- 
ments, unless  an  ordinance  has  been  passed 
authorizing  ^  Improrement  to  be  made. 
Pells  T.  People*  158  HL  080,  42  N.  JD.  781. 
Whetlier  the  deTlati<w  In  the  line  of  the  sew- 
er In  the  case  at  bar  la  a  substantial  and  ma- 
terial change  In  the  location  thereof  was  a 
questltm  of  fact  It  having  been  conceded 
that  the  sewer  bad  been  completed,  but  had 
not  been  located  on  the  line  designated  by 
tbe  ordinance,  It  became  essoitlal  to  tlie  right 
of  ai^wllee  to  recoTw  a  Judgment  tat  fecial 
assessments  levied  to  defray  the  cost  of  pat- 
ting In  fiiB  sewer,  to  Bihow  that,  tiioue^  not 
upon  the  exact  line  specified  in  tiie  ordinance, 
the  locality  of  the  completed  sewer  was  sub- 
stantliUly  the  location  estaUlsbed  by  the  or- 
dinance, and  that  the  deviation  from  the  ex- 
act line  had  not  operated  to  the  Injury  of  the 
^perty  owners  a^nst  whose  pn^ierty  Judg- 
ments were  soi^t,  and  that  the  sewer  as 
constructed  is  not  less  beneficial  to  their  prop- 
erty than  a  sewer  located  in  literal  compli- 
ance with  the  terms  of  the  ordinance.  The 
burdMi  thus  cast  upon  ^e  appellee  may  be 
otherwise  stated  to  be  to  show  that  the  lo- 
cality of  fb»  sewer,  as  completed,  Is  such  as 
that  Its  construction  there  was  authorized  by 
the  ordinance  of  the  town  of  Olcero.  In  the 
absence  of  such  proof,  the  court  In  view  of 
the  conceded  fact  that  the  sewer  bad  not 
bera  located  on  the  line  provided  by  tbe  or^ 
dlnance,  should  have  denied  the  application 
for  a  judgment,  for  the  reason  that  authority 
did  not  ai^ear  to  construct  a  sewer  by  specie 
assessments  at  tbe  place  where  the  one  in 
question  was  constructed. 

The  position  of  appellants,  that  exact  and 
literal  compliance  with  tbe  terms  of  an  or- 
dinance is  uecessary  In  OTder  to  fix  tbe  lia- 
bility of  the  property  holder  to  pay  the  as- 
sessments, is  not  tenable.  Nor  Is  the  case  of 
Bosslter  V.  City  of  Lake  Forest,  161  III  488, 
38  N.  B.  858.  authority  lb  support  of  that 
contention.  In  ftat  case  we  said  <page  483, 
101  HL,  and  page  360,  38  N.  B.):  "Un- 
Questionably,  the  ordinance  Is  the  authority 
for  and  the  basis  of  a  special  assessment  for 
a  local  improvement  and  the  woric  must 
conf<nrm  substantially  to  the  nature,  charac- 
tett  locality,  and  descriptlan  givoi  In  the  or^ 


dlnance,  and  any  deviation  tiierefrom  which 
renders  the  improvement  less  beneficial  to 
the  property  assessed  should  entitle  tbs  own- 
er to  relief  against  the  assessment  Any 
such  alteration,  however  slight  becomes  to 
the  owner  a  substantial,  material  change." 

Nor  is  the  poiritlon  of  the  appellee  tenable, 
that  the  liability  to  pay  a  spedai  assoisment 
is  irrevocably  fixed  by  the  jndgment  of  con- 
firmation, and  that  no  act  of  the  municipal- 
ity, or  a  failure  of  the  municipality  to  act 
after  the  rendition  of  Jndgment  of  confirma- 
tion, can  be  availed  <tf  as  a  defense  to  a 
Judgment  and  order  of  sale  of  premises 
which  the  Judffnent  of  confirmation  ad- 
Judged  would  be  benefited  by  the  comple- 
tion of  the  Improvement  We  recognize  the 
general  rule  announced  by  Mr.  Gooley  In  his 
work  on  Taxation,  and  qnoted  by  this  court 
In  BIcketts  v.  Tillage  of  Hyde  Park,  85  111. 
110.  via.:  "It  Is  no  defense  to  an  assessment 
that  the  contract  for  the  work  was  not  pei^ 
formed  according  to  its  terms.  The  proper 
authorities  must  decide  upon  thhi.  and,  it 
they  accept  the  work,  the  acceptance.  In  the 
absence  of  fraud,  Is  conclusive.'*  The  same 
rule  was  recognized  by  this  court  In  Fisher 
V.  People,  157  IlL  85,  41  N.  B.  6U;  People 
V.  Oreen.  158  lU.  684,  42  N.  E.  163;  and 
Calllster  v.  Eocherspeiger,  168  IlL  834,  48 
N.  B.  166,  But  the  rule  la  general,  and  sub- 
ject to  exertions.  Mr.  Cooley,  on  pa«e 
672  of  the  same  work  from  whldi  the  fore- 
going quotation  waa  made,  said:  "In  gen- 
eral, no  defense  to  an  assessment  that  the 
omtract  for  watk  has  not  been  perfcmned 
arcordhig  to  Its  terms,  Is  allowed,  but  this 
doctrine  must  be  confined  within  the  prop- 
er Umits.  It  camiot  be  extended  to  cover 
a  case  In  which  the  authorities,  attet  con- 
tracting ftnr  one  thing,  have  seen  fit  to  ac- 
cept something  different  In  Its  place;  for, 
If  this  might  be  done,  the  statutory  restraint 
upon  the  action  of  local  authorities  In  these 
cases  would  be  of  no  more  force  than  they 
should  see  fit  to  aUow."  To  allow  hLdivldu- 
al  property  holders  to  defeat  the  collection 
of  a  special  assessment  on  tbe  ground  that 
.  the  city  bad  not  at  the  time  of  the  applica- 
tion for  judgment  perfoimed  Ots  work,  w 
had  omitted  to  perform  some  portion  of  It 
or  had  failed  to  observe  tiie  requirement  of  the 
ordinance  in  relation  to  the  manner  In  which 
the  wOTk,  or  some  portion  of  it  Should  be 
petformed,  would  operate  to  render  Imprac- 
ticable the  construction  of  local  Improve- 
laeatB  by  special  assessments.  Nor  does  the 
law  leave  tbe  property  owner.  In  such  cases, 
remediless.  The  city  may  be  restrained  by 
injunction  from  departing  tnm  the  terms  of 
the  ordinance  In  any  material  reefpect,  or  the 
writ  of  mandamus  may  be  Invoked  to  compel 
the  city  to  complete  the  Improvement  la 
compliance  with  the  ordinance^  Calllster  v. 
Kochentperger,  supra;  Fisher  v.  ^ople,  su- 
pra. But  when,  as  in  this  case,  the  appli- 
cant for  jud^ent  and  order  of  sale  admits 
that  since  the  adoption  of  the  ordinance'  and 
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the  rendition  of  the  Judgment  of  conflrma- 
tlon  a  change  In  the  location  of  the  Improve- 
ment has  been  ordered  and  made,  and  that 
the  assessments  for  which  he  asks  Judgment 
are  to  be  applied  to  the  pajrment  of  the 
expenses  of  an  Improvement  confessedly  not 
'  located  in  exact  accordance  with  the  proTl- 
sions  of  the  ordinance,  the  question  legiti- 
mately arises  whether  the  ordinance  and  Judg- 
ment of  conflrmation  are  pn^rly  applicable 
to  the  sewer  as  constructed.  We  conceive  It 
to  be  the  duty  of  the  court,  in  such  a  case, 
to  require  of  the  applicant  that  it  be  proven 
that  the  location  of  the  sewer  Is,  in  every  sub- 
stantial and  material  point  of  view,  within 
the  proper  construction  of  the  terms  of  the 
ordinance  upon  which  the  assessments  were 
estimated,  and  the  Judgment  of  conflrmation 
proceeded.  For  the  reasons  Indicated,  the 
Judgment  must  be  reversed,  and  the  cause  re- 
manded.  Reversed  and  remanded. 


<17S  ni.  621) 

GAFFIBLD  et  aL  v.  PLUMBER. 
(Supreme  Court  of  IlIinoiB.   Oct.  24,  1888.) 
yn-Ts—CoBsntpcTioy— Rights  of  Leoatbe— Rbb 

ADJttDIOATA. 

1.  A  decedent  gave  to  a  legatee  $2,700,  $800 
to  be  invested  in  a  home,  and  the  balance  to  be 
k«>t  on  Interest,  the  interest  to  be  paid  annu- 
ally to  her,  and  appointed  trustees  "to  carry 
out  this  part  of  my  will,  and  at  her  death  to 
revert  to  J.'s  heirs,  if  any  fund  unused  at  her 
death  remained,"  and  devised  all  his  hoosehold 
goods  to  the  same  person.  Htid,  that  the  di- 
rection as  to  the  $800  created  an  absolute  gift 
of  the  home  purchased  out  of  such  money,  and 
that  the  l^atee  could  draw  from  the  principal 
In  case  the  annual  Income  was  Insnfflcient  to 
supply  her  with  the  reasonable  comforts  of 
life. 

2.  Where  a  will  gave  one  the  annual  Income 
fnHu  a  fund,  with  p^misslon  to  draw  from  the 
principal  in  case  the  income  proved  insnffldent 

for  her  support,  and  directed  that,  if  any  of 
the  fund  was  unused  at  her  death,  it  should 
go  to  others  named  in  the  will,  a  requirement 
was  properly  made  that  before  the  principal 
sum  should  be  resorted  to,  the  beneficiary 
should  make  it  appear  to  the  court  that  such  a 
course  was  proper. 

3.  Where  a  beneficiary  under  a  will  filed  a 
petition,  and  had  a  decree  entered,  to  obtain  the 
appointment  of  trustees  to  execute  a  trust 
In  her  favor  created  by  the  will,  and  no  con- 
struction of  tiie  will  was  sought,  and  no  direc- 
tions to  tlie  trustees  asked,  matters  appearing 
in  the  petition  and  decree  by  way  of  narra* 
tion,  and  beyond  their  scope  and  purpose,  are 
not  a  binding  adjudication  of  her  rights  under 
the  wiU. 

Appeal  from  circuit  court,  Iroquois  county; 
Dorrence  DIbbell,  Judge. 

BiU  by  Elizabeth  Plumber  against  William 
Gaffleld  and  others  to  construe  the  will  of 
George  W.  Gaffleld,  deceased.  From  a  de- 
cree construing  the  will  In  complalnanlfs  fa- 
vor, defendants  appeal.  Affirmed. 

This  is  an  appeal  from  a  decree  of  the  Iro- 
quois  circuit  court  declaring  the  true  con- 
struction of  the  second  clause  Qf  the  will  of 
■  George  W.  Gaffleld,  deceased.   The  clause  la 
.-•a  follows:  "Second.  I  give  and  bequeath  to 


my  cousin  and  friend  Elizabeth  Plumber 
$2,700,  $800  to  be  Invested  In  a  home,  and  the 
balance  of  the  $2,700  to  be  kept  on  interest, 
and  the  interest  to  be  paid  annually  to  her; 
and  I  appoint  my  frieuds  Asbury  Clark  and 
Frank  Conghenour  trustees  to  carry  out  this 
part  of  my  will,  and,  at  her  death,  to  revert 
to  John  Gaffield's  heirs.  If  any  funds  unused 
at  her  death  remain."  Clause  18  of  the  will, 
which  it  Is  insisted  Is  to  be  considered  In  con- 
nection with  clause  2,  Is  as  follows:  "Eight- 
eenth. I  give  and  devise  all  my  household 
goods  to  Elizabeth  Plumber."  The  said  sec- 
ond clause  of  the  will  was  construed  by  the 
chancellor  In  the  court  below  to  mean  that 
$800  of  the  said  sum  of  $2,700  In  the  said 
second  clause  mentioned  should  be  devoted 
to  the  purpose  of  purchasing  a  home  for  said 
Elizabeth  Plumber,  and  that,  when  pur- 
chased, said  home  should  be  her  absolute 
property;  that  the  remainder  of  said  sum 
of  $2,700,  to  wit,  the  sum  of  $1,900,  shonld 
be  kept  at  Interest,  and  the  annual  Interest 
Income  thereof  should  be  paid  to  the  said 
Elizabeth  Plumber;  but  that  It  was  the  In- 
tention of  the  testator'  that,  if  the  necessi- 
tles  of  the  said  ESlzabeth  so  demanded,  the 
necessary  portion  of  the  principal  sum  should 
be  applied  to  her  relief.  In  accordance  with 
this  construction,  the  court  decreed  that  a 
lot  which  William  Brown  and  John  H.  Karr, 
the  fbea  acting  trustees  under  the  second 
clause  of  the  wilt  had  previously  purchased 
out  of  the  said  fnnd,  and  on  which  lot  said 
trustees  had,  also  out  of  tiie  same  fund,  erect- 
ed a  dwelling  house,  at  a  total  cost  of  $800 
for  said  lot  and  said  dwelUng,  the  title  to 
which  said  trustees  had  caused  to  be  con- 
veyed to  themselves,  as  trustees  for  the  said 
Elizabeth  number,  was  the  sole  and  abso- 
lute property  of  the  said  Ellzabelli,  and 
should  be  conveyed  to  her  by  the  master  |n 
chancery.  The  court  further  decreed  that, 
should  said  Elizabeth  deem  It  necessary  to 
expend  all  or  any  portion  of  the  said  sum  of 
$1,900,  she  should  apply  to  a  court  In  chan- 
cery petition,  setUug  forth  tiie  reasons  fOr 
breaking  in  upon  fbe  principal  sum  of  the 
said  fund.  It  was  furthra  decreed  that  or- 
tain  defendants  to  the  proceeding,  being  the 
heirs  of  the  said  John  Gaffleld,  deceased,  were 
entitled  to  the  said  principal  sum  of  $1,900. 
or  such  part  thereof  as  remained  unexpend- 
ed at  the  time  of  the  death  of  said  Elizabeth 
Plumber.  The  other  defendants  to  the  pro- 
ceeding were  the  trustees,  tiie  administrator' 
de  bonis  non  with  the  will  annexed  of  the 
said  deceased,  and  John  Gaffleld.  This  Is 
an  appeal  perfected  by  the  heirs  of  the  said 
John  Gaffleld. 

C.  W.  Raymond,  for  appdlants.  Kay  -  ft 
Kay,  for  appellee. 

BOGGS,  3,  (aher  stating  the  facts).  The 
true  purpose  to  be  attained  by  the  construc- 
tion of  a  will  Is  to  ascertain  the  Intention  of 
t^e  testator.  .Unless  some  prindple  of  public 
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policy  or  unyielding  legal  rule  Intervenes,  the 
Intention  of  a  testator  Is  to  be  observed  and 
enforced  by  the  courts.  Phayer  v.  Ken- 
nedy. 160  XU.  S60,  48  N.  E.  828;  Tanbenhan 
T.  Dnnz,  126  lU.  524,  17  N.  E.  456;  DIcklson 
V.  DiclUson,  138  lU.  641,  28  N.  E.  792.  The 
said  second  clanse  opens  with  a  dear  and 
unequivocal  bequest  of  ¥2,700  to  Elizabeth 
Plumbs.  The  remainder  of  the  clause  was 
not,  In  our  oirfnton,  added  to  this  bequest  tot 
the  purpose  of  depriving  the  said  Elizabeth 
Plumber  of  the  benefit  of  the  bequest,  but 
rather  for  the  purpose  of  securing  to  her 
every  possible  advantage  therefrom.  There- 
tore  It  was  the  testator  directed  that  |800  of 
the  money  he  had  given  her  should  be  de- 
voted to  the  purpose  of  bt^lng  a  home.  The 
direction  then  la  that  the  "balance"  of  the 
bequest  to  her  should  be  devoted  to  the  pur- 
pose of  producing  an  annual  Income  for  her. 
That  it  was  not  the  intention  of  the  testator 
that  said  "balance"  ot  Hie  bequest  could  nev- 
er be  availed  of  her,  and  that  she  could 
not.  In  any  possible  event,  use  the  same 
otherwise  than  as  a  principal  sum  to  produce 
Interest,  Is  clearly  manifested  by  the  direc- 
tions given  to  the  trustees  In  whose  custody 
said  prlndpal  balance  was  committed,  aa  to 
their  duties  In  connection  with  said  balance 
in  case  of  her  death..  These  directions  are 
that.  If  said  Elizabeth  should  die  leaving  in 
tbdr  hands  any  unused  part  of  said  balance, 
the  same  should  be  paid  to  the  heirs  of  John 
Gaffleld. 

A  car^^il  reading  and  consideration  of  the 
entire  clause  has  convinced  us  tlie  testator 
intended  that  Mra.  Plumber  should  have  the 
full  benefit  of  the  said  $2,700;  that  he  de- 
sired a  designated  portion  of  It  to  be  expend- 
ed In  securing  her  a  home;  that  he  wanted 
the  balance  put  at  interest  for  her  benefit, 
but  did  not  desire  to  restrict  her  to  the  use 
of  the  Income  alone.  The  gift  to  the  heirs 
of  John  Gaffleld  of  any  part  of  said  balance 
of  said  fund  which  might  remain  unused 
necessarily  implies  the  testator  understood 
the  clause  permitted  the  use  of  the  principal 
of  the  fund.  It- would  follow  as  a  further 
necessary  implication  that  any  depletion  of 
the  principal  sum  should  be  for  the  benefit 
of  the  party  to  whom  he  had  bequeathed  the 
entire  sum.  The  reasonable  constructloi^  of 
the  clause  therefore  Is  that  the  testator  in- 
tended the  benefldary,  Mra.  Plumber,  ehoviA 
be  aHowed  to  draw  from  the  principal  in 
case  the  annual  Income  arising  from  the  In- 
terest should  prove  Insufficient  to  supply  her 
with  the  reasonable  comforts  of  life.  Such 
was  the  view  entertained  by  the  trial  court, 
and  we  think  It  the  correct  one. 

The  directions  of  the  trial  court  that,  be* 
fore  the  principal  sum  should  be  broken  In 
upon,  the  legatee  or  beneficiary  ^ould  niake 
it  appear  to  the  court  that  such  a  course  was 
justifiable  and  invper,  also  meeta  our  appro- 
bation. Such  a  course  will  secure  to  Mrs. 
Plumber  every  just  demand  upon  her  part, 
and  will  protect  every  possible  Interest  of  the 


heirs  of  John  Gaffleld.  The  directions  of  the 
testator  that  $800  of  the  bequest  to  Mn. 
Plumber  should  be  invested  In  a  liome  for 
her  cannot  but  be  regarded  as  an  absolute 
gift  of  the  home  so  purehased  out  of  the 
money  bequeathed  to  her. 

We  are  unable  to  see  that  the  provisions  of 
clanse  18  of  the  wIU  serve  to  throw  any  light 
upon  the  proper  construction  of  clause  2.  The 
gift  In  the  els^teenth  clause  Is  of  articles  of 
personal  property,  and  that  of  ttte  second 
danse  is  of  money.  The  use  to  be  made  of  the 
arttdes  of  personal  iwoperty  was  detomlned 
by  the  nature  and  character  of  the  dUferent  ar- 
ticlea  emlunced  within  the  gift  of  the  dam. 
The  testator  was,  for  that  reason,  content  to 
throw  no  saf^fuftrd  around  this  propaty. 
Money,  however,  whidi  is  the  subject-matter 
of  the  second  dause,  msij  be  devoted  to  many 
different  wants,  real  or  imaginary,  made  pro- 
ductive of  income,  or  wasted  by  extravagance, 
lack  of  forethought  or  Judgment;  and  for 
these  reasons  the  tntator  du»e  to  direct  the 
manner  of  Investment  and  use  of  the  mon^ 
bequeathed  to  Mrs.  FInmber.  The  trustees 
named  in  the  second  dause  declined  to  ac- 
cept the  trust,  and  the  appellee,  Mrs.  Plumb- 
er, prior  to  the  date  (tf  the  fllhig  of  the  bOl 
In  this  case,  eztalblted  a  petition  In  chancery 
wherein  she  aaked  the  appointment  of  oth« 
persons  as  Imstees.  The  phraseology  of  por- 
tions of  this  petition,  and  some  of  the  lan- 
guage employed  by  the  court  In  the  decree 
rendered  upon  It,  are  made  Oie  basis  of  a 
contention  the  appellants  that  the  righte 
and  Interesta  ot  the  appellee,  Mrs.  Plumber, 
in  Uie  said  homestead  property,  and  In  the 
said  balance  of  the  said  bequest  of  the  said 
12,700,  were  involved  In  the  proceeding,  and 
were  adjudicated  by  the  court  adversely  to 
the  right  of  Mra.  Plnmber,  as  declared  Iqr 
the  decree  brought  before  tia  by  this  record. 
This  is  a  mlsappreh«i8lon.  The  aole  pur- 
pose of  the  petition  and  of  the  decree  en- 
tered upon  It,  which  are  Interposed  here  as 
an  adjudication,  was  to  procure  the  appoint- 
ment of  trustees  to  execute  the  trust  No 
construction  of  the  will  waa  aought  and  no 
directions  to  the  trustees  asked  or  attempted 
to  be  given  by  the  court.  That  which  ap- 
pean  In  either  the  petition  or  decree,  and 
whidi  la  relied  upon  as  an  eatc^pd  or  ad- 
judication, Is  beyond  the  ac^  and  purpose 
of  the  petltltm  and  decree^  and  appean  only 
1^  way  of  narration.  The  decree  aiK>eaJed 
from  is  correct,  and  Is  affirmed.  Decree  af- 
firmed. 

(176  111.  415) 

■    In  re  GROSSMAN'S  ESTATE. 

(Supreme  Court  of  IlUnoIs.  Oct.  24, 1888.) 

l^DNODPiTiTB  Will — Appbai.— Ubvbrsau 

1.  Decedent  was  taken  suddenly  ill,  and  an 
operation  was  net  for  3  o'clock  the  next  day, 
and  his  brother  and  others  consulted  with  him 
about  his  making'  a  will.  The  brodier  wrote 
down  the  wishes  of  decedent,  and  said  he 
would  write  It  up  and  send  it  over  in  the  morn.'* 
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Ing,  and,  if  It  was  right,  decedent  could  sign 
it.  sad.  If  not  right,  it  could  be  made  so.  Noth- 
ing was  Bald  by  decedent  as  to  desiring  an; 
une  present  to  bear  witness  that  it  was  his 
will,  as  proTlded  in  Rev.  St.  c.  148.  |  2.  re- 
latioc  to  uuicnpatiTe  wUI*.  The  next  morn- 
ing, before  the  will  was  brought  to  him,  he 
was  dead.  HHd  not  to  be  valid  as  a  nuncu- 
IiatiTe  will. 

2.  Where  tiie  jndginettt  of  a  court  Is  correct, 
it  will  not  be  reTcrsed.  thragh  tlie  reasons 
given  therefor  are  erroneous. 

Appeal  from  appellate  court.  First  district 
Petition  of  Bmma  Brlcfaer  to  admit  to  pro- 
bate a  certain  docoment  as  a  nuncupative 
will  of  Lotila  Oroasman,  deceased.  There 
was  an  order  denying  the  petition,  and  peti- 
tioner an>eala.  Afflrmed. 

Flower,  Smith  ft  Mnasrave,  for  appellant 
Wilson,  Moore  ft  UcIlTalne,  for  a]M»elIees 
William  and  Frederick  Grossman.  Adolph  D. 
Welner  and  Andrew  Hlrsctal,  for  appellee  M. 
T.  Grossman. 

CBAIO.  J.  This  was  a  petition  by  Bmma 
Brlcher.  In  the  probate  court  of  Cook  coun- 
ty, praying  that  a  certain  document  purport- 
ing to  be  the  nuncupative  will  of  Louis  Grosa- 
man,  be  admitted  to  probate.  The  court 
heard  the  testimony  In  support  of  the  alleg- 
ed will,  and  denied  the  application.  An  ap- 
j»eal  was  taken  to  the  circuit  court,  where 
tt  waa  stipulated  that  a  hearing  might  be 
had  on  the  evidence  heard  in  the  probate 
court  After  the  evidence  was  read,  the 
-court  Instructed  the  Jury  to  And  that  the  air 
leged  nuncupative  will  of  Louis  Grossman 
Is  not  and  was  not  the  nnncapatlve  wUl  of 
•the  said  Lonls  Grossinan,  and  the  jury  re- 
turned a  verdict  In  conformity  to  the  Instruc- 
tion. An  appeal  was  then  taken  to  the  ap- 
pellate court  where  the  Judgment  of  tlw  cir- 
•cuit  court  was  affirmed. 

The  proposed  wUI  ofEered  In  evblence  Is  as 
■follows: 

"Be  It  remembered  that  heretofore,  on  or 
about  the  11th  day  of  June,  A.  D.  18&4,  the 
undersigned,  Frederick  Grossman,  of  5623 
Dearborn  street  Chicago,  Dr.  A.  M.  Harvey, 
.of  St  Elizabeth  Hospital,  comer  of  Davis 
and  Le  Moyne  streets,  Chicago,  Illinois,  and 
William  B.  Bnrcky.  of  6641  South  Halsted 
street,  Chicago,  Illinois,  were  present  at  said 
St.  Elizabeth's  Hospital,  at  the  bedside  of 
Louis  Grossman,  since  deceased,  a  broth«: 
■of  the  said  Frederick  Grossman.  A  consulta- 
tion of  physicians  had  Just  been  held,  and 
It  had  been  decided  that  an  operation  should 
be  performed  upon  the  said  Louis  Grossman, 
as  the  only  chance  of  saving  his  life.  After 
the  consultation  the  undersigned,  together 
■with  Frederick  A.  Grossman,  were  left  alone 
with  said  deceased.  Thereupon  the  under- 
signed, Frederick  Grossman,  stated  to  said 
deceased  that  an  operation  was  the  only 
means  of  saving  bis  life,  and  that  the  time 
for  the  operation  had  been  fixed  for  three 
■o'clock  on  the  afternoon  of  Monday,  June  11. 
£ald  Frederick  Grossman  further  asked  said 


deceased  whether.  In  view  of  the  on^iertaJnty 
of  the  result  of  said  operation,  h6  (Louis 
GtDSBman>  vrished  to  make  any  settlement 
of  his  matters.  Louis  Grossman  said  that 
he  did.  Thereupon  Frederick  Grossman  se- 
cured pencil  and  paper.  Louis  Grossman 
then  said:  'X  give,' "  etc.  "In  testimony  of 
the  above,  we  have  set  our  hands  hereto  this 
19th  day  of  June,  A.  D.  1894.  Frederick 
Grossman.  WlUIam  B.  Bwcky.  Andrew  M. 
Harvey. 

"The  foregoing  was  read  to  Frederick 
Grossman,  William  B.  Bnrcky,  and  A.  M. 
Harvey  In  out  presence,  and  waa  subscribed 
by  them  In  onr  presence.  F.  B.  Prestley. 
M.  D..  St  Elisabeth  Hosp.  W.  R.  Livings 
ston.  M.  D.,  269  La  Salle  Ave.  Wm.  B.  Mc- 
Uvalne,  502  N.  State  St  H.  0.  Adcock.  4459 
Bvane  Ave." 

Louis  Grossman  died  at  10  o'clock  in  the 
forenoon  of  Monday,  June  11. 

It  Is  not  questioned  that  the  alleged  win 
was  reduced  to  writing  within  the  time  re- 
quired by  law,  nor  Is  there  any  controversy 
In  regard  to  the  form  of  the  instrument  It 
Is,  however,  contended  that  the  instrument 
la  invalid  as  a  will  for  the  reason  that  the 
alleged  testator,  as  appears  from  the  evi- 
dence, never  desired  or  requested  any  person 
present  at  the  time  the  alleged  will  was 
made  to  bear  witness  that  such  was  his  will. 
Section  2  of  chapter  148  of  the  Revised  Stat- 
utes provides  that  all  wills  and  codicils  by 
which  property  shall  be  devised  shall  be  in 
writing,  and  signed  by  the  testator  or  tetfta- 
trtx.  Oral  wills  are,  however,  excepted  from 
the  operation  of  this  section  of  the  statute  by 
section  15,  which  provides  as  follows:  "A. 
nuncupative  will  shall  be  good  and  available 
In  law  for  the  conveyance  of  personal  prop- 
•  erty  thereby  bequeathed.  If  committed  to 
writing  within  twenty  days  after  the  maldng 
thereof,  and  proven  before  the  coimty  court 
by  two  or  more  credible,  disinterested  wit- 
nesses who  were  present  at  the  speaking  and 
publishing  thereof,  who  shall  declare,  on 
oath  or  affirmation,  that  they  were  present 
and  heard  the  testator  pronounce  the  said 
words,  and  that  they  believed  him  to  be  of 
sound  mind  and  memory,  and  that  he  or  she 
did  at  the  same  time  desire  the  persons  pres- 
ent or  some  of  them,  to  bear  witness  that 
eneh  was  his  or  her  will,  or  wwds  to  that 
efl^t,  and  that  such  will  was  made  in  the 
time  of  the  last  sickness  of  the  testator  or 
testatrix."  etc.  The  facts  which  led  to  the 
making  of  the  alleged  will  may  be  briefly 
stated  as  follows:  Louis  Grossman  was  tak- 
en suddenly  IIL  A  consultation  of  physicians 
was  held  at  St  BIlEabeth's  Hospital,  where 
he  was  then  lying,  on  the  evening  of  Sunday, 
June  10,  1894,  and  it  was  decided  that  an 
operation  would  have  to  be  performed.  The 
time  for  the  operation  was  fixed  for  8  o'clock 
on  the  following  Monday  afternoon.  His 
brother,  Frederick  Grossman,  had  learned  of 
his  Illness  on  Sunday  afternoon  and  had  gone 
over  to  the  hospital  with  his  son,  Frederick 
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A.  GrosBman,  and  hfs  Bon-ln-Iaw,  Dr.  Wfl- 
Uam  R  Burcky.  After  the  consoltatlon  was 
concluded,  Frederick  Grossman  asked  the 
physicians  whether  his  brother  Tras  In  any 
danger  of  Immediate  death,— whether  It 
would  be  safe  to  postpone  the  settlement  of 
his  affairs.  The  reply  of  Dr.  Fenger  was 
that  the  sick  man  would  be  In  as  good  con- 
dition at  3  o'clock  on  the  following  ^y  as  he 
then  was,  but  it  was  stated  that  it  would  be 
advisable  to  talk  with  him  about  his  affairs, 
so  that  he  could  think  them  over  before  the 
operation,  and  sign  such  papers  as  might  be 
necessary.  Thereupon  the  relatives  men- 
tioned, together  with  Dr.  Harvey,  the  at- 
tending physician  at  the  hospital,  went  to 
the  room  of  the  deceased,  and  reported  the 
result  of  the  consultation.  Frederick  Gross- 
man asked  the  deceased  If  be  wished  to 
make  any  dlsptwltlon  of  his  affairs,— wheth- 
er he  wanted  to  attend  to  It,  or  whetl^er  he 
wanted  It  attended  to.  The  answer  given 
by  the  deceased,  as  Grossman  testified,  was 
as  follows:  "So  he  said:  'AH  right;  yon 
can  take  a  statement  of  how  I  want  It  fixed;' 
and  then  Dr.  Harvey  gave  me  a  slip  from 
fala  prescription  pad,  or  whatever  it  was,  and 
a  paper  and  pencil  This  was  in  the  pres- 
ence of  Andrew  M.  Harvey  and  WlUlam  B. 
Bnrcky.  X  said:  1.  will  make  a  memoran- 
dum, and  then  fix  It  up  In  shape.  If  yon 
think  it  Is  proper,  yoti  can  sign  It,  and  make 
a  kind  6f  wUl  of  it'  He  said:  'All  right' " 
The  deceased  then  made  a  statement  of  the 
disposition  be  intended  to  make  of  his  prop- 
erty, and  Frederick  Grossman  wrote  down 
In  pencil  the  statement  as  given.  The  next 
morning  Frederick  Grossman  received  a  mes- 
sage by  telephone  that  Loals  was  sinking 
very  fast  He  then  wrote  oat  a  will  from 
the  data  he  had  taken  the  previous  night,, 
but,  before  It  reached  the  hospital,  Louis 
was  dead.  The  will  in  qiie8tl<ai  was  then 
prepared  from  the  memoranda  taken  on  tibe 
night  of  June  lOtii.  In  the  probate  court 
Frederick  Orossman,  William  B.  Burcky,  and 
Andrew  M.  Harvey,  wlio  were  present  when 
It  Is  alleged  Louis  Grossman  made  tala  will, 
were  called  as  witnesses  for  the  purpose  of 
proving  the  iHlL  These  witnesses  concur  In 
their  evidence  that  they  were  present  and 
heard  the  testator  pronounce  the  said  words, 
and  that  fbey  believed  him  to  be  of  sound 
mind  and  memory;  but  no  one  of  the  wit- 
nesses was  able  to  testify  that  Louis  Gross- 
man desired  them,  or  any  person  present, 
to  bear  wltueiu  that  such  was  bis  will.  In- 
deed, all  three  of  the  witnesses  testify  that 
IjovIb  Grossman  said  nothing  whatever  In  re- 
gard to  aiiy  person  present  bearing  witness 
to  the  wilL  Dr.  Harvey,  one  of  the  witnesses 
to  tite  will,  tesUfied  that  Frederick  Gross- 
man said  to  him.  "T^ou  are  a  witness."  but 
that  Louis  Grossman  never  mentioned  .tlie 
word  "witness"  at  aU.  Zn  regard  to  the  re- 
mark claimed  to  have  been  made  by  Freder- 
ick, he  Is  contradicted  by  Frederick  and  by 
all  others  j;ireBent;  who  testify  that  the  sub- 


ject was  not  mentioned  1^  E^eederick  or  anj 
other  person  present 

As  has  been  seen.  In  ord^  to  establish  a 
nuncupative  will  the  statute  is  imperative 
that  two  or  more  credible  witnesses  who- 
were  present  at  the  speaking  and  publishing^ 
of  the  will  must  declare  on  oath  that  they 
were  present  and  heard  the  testator  pro- 
nounce the  words,  and  that  he  at  the  same 
time  desired  the  persons  present,  or  some  of 
them,  to  bear  witness  that  such  was  his  wQl, 
or  words  to  that  effect  The  fact  that  the 
words  of  the  will  may  have  been  spoken  in 
the  presence  and  hearing  of  the  witnesses  is 
not  enough,  but  the  testator  must  in  some 
way  manifest  his  Intention  and  desire  that 
those  present  or  some  of  them,  should  bear 
witness  that  such  was  his  will.  If  the  tes- 
tator says  nothing  at  all  in  regard  to  witness- 
ing the  will,  how  can  It  be  said  that  he  de- 
sired or  wished  those  present  to  bear  witness 
to  the  will?  The  construction  of  this  stat- 
ute came  before  this  court  several  years 
ago.  In  Arnett  v.  Arnett  27  ID.  247;  and  the 
court  held  that  It  was  Indispensable  to  the 
validity  of  a  nuncupative  will  that  the  tes- 
tator should  request  those  present  to  bear 
witness  that  such  was  his  last  will,  or  that 
he  should  say  or  do  something  equivalent  to- 
such  an  expression.  It  may  be  true,  as  held 
In  Harrington  v.  Stees,  82  lU.  50,  that  no- 
formal  request  of  the  testator  to  the  attest- 
ing witnesses  Is  required,  but  the  desire  or 
the  testator  must  be  clearly  manifested  !& 
some  way  that  the  witnesses  bear  witness- 
to  the  wilL  Here  nothing  was  said  by  the- 
testator  on  the  subject,  and  hence  the  record 
falls  to  show  that  the  testator  had  any  wlshi 
or  desire  in  regard  to  the  matter.  Indeed,, 
the  fact  that  the  testator  called  upon  no  one- 
present  to  bear  witness  that  the  statement 
be  made  to  Frederick  Grossman  was  his  wlU. 
would  seem  to  Indicate  tliat  'tlie  statement 
was  s^ven,  not  as  a  will,  but  as  a  memoran- 
dum from  which  a  will  might  afterwards  be- 
prepared  and  submitted  for  execution.  There 
is  much  evidence  in  the  record  tending  to 
sustain  this  view.  Dr.  Bnrcky  testified  that, 
after  the  memoranda  had  been  read  ot«  to- 
Louis,  Frederick  Grossman  asked  him  if  that: 
was  about  what  he  wanted,  "wasA  be  says, 
'Yes,*  that  Is  about  what  he  wanted,  and: 
Frederick  Orossman  si^:  'All  right;  I  wUl 
write  this  up,  and  send  It  over  to-morrow 
momfng,  and  you  can  look  it  over,  and,  If  it- 
Is  right  yon  can  sign  It;  and,  if  it  ain't  right  ■ 
you  can  make  it  right*  •*  Frederick  A.  Gross- 
man, the  son,  who  wss  also  present  testi- 
fied; "After  the  substance  at  the  will  was- 
statod,  father  read  over  the  notes  to  Uncle- 
lAQis.  and  tben  told  him  that  he  would  teke 
these  notes  borne  and  write  them  out,  and 
bring  it  in  the  next  morning,  and,  after  be- 
liad  seen  it,  If  be  wanted  it  that  way,  and  ir 
he  wanted  to  make  any  changes,  that  be- 
would  have  time  to  have  it  changed  and' 
make  tihe  chauges  before  be  signed  It."  The 
tact  that  Frederick  Grossman  prepared  m>. 
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win  from  tbe  memoraii^  and  sent  It  or&c 
the  next  morning  for  execution,  wonid  seem 
to  indicate  tbat  no  will  was  Intended.  But. 
Ikowerer  that  ma;  l?e,  the  proof  of  the  alleged 
nnncupatlre  will  did  not  conform  to  the  re* 
qulrements  of  the  statute,  and  the  circuit 
court  properly  Instructed  the  jury  to  find 
that  the  alleged  will  was  not  tbe  nuncupa- 
tlve  will  of  Louis  Grossman. 

It  la  said,  however,  that  the  circuit  court 
decided  itgalnst  the  validity  of  the  will,  not 
on  the  ground  above  auggeeted,  but  upon  the 
ground  that  the  testator  attempted  to  devise 
real  estate,  and,  as  the  will  was  Invalid  as 
ts  real  estate.  It  must  be  declared  Invalid  as 
an  entirety.  What  ground  the  circuit  court 
may  have  predicated  its  decision  upon  Is  im- 
materlaL  The  only  question  here  Is  wheth- 
er the  judgment  of  the  circuit  court  was 
correct  or  Incorrect,  regardless  of  the  rea- 
sons tbat  may  have  been  given  for  that  Judg- 
ment  Tbe  judgment  of  the  appellate  court 
wlU  be  affirmed.  Judgment  Bfflrmeil.  - 


(mm  43S) 

DOFFEI/P      NATIONAL  BANK  OF  THB 
REPUBLia 
(Supreme  Court  of  Illinois.  Oct  St,  189S.) 
Bams  Aim  BAyxiHo — Dbposit  ov  Cbsou-^- 

DOBSBHRHT   IS    BlaXS  — LlABlUTT 

roB  Fhoobbds — Evidbhoe. 

1.  Where  plalntitf  bad  Indorsed  in  blank,  and 
deposited  in  bis  bank  to  his  credit,  certain 
checks,  which  such  l>aQk  indorsed  to  defend- 
ant for  collection  to  Its  credit,  plaintiff  could 
not  hold  defendant  liable  tor  tbe  proceeds  of 
•nch  checks  thoueh  such  bank  had  become  In- 
solvent, as  nis  indorsment  transferred  a  good 
title,  free  from  all  eguttles  in  his  favor. 

2.  Evidence  tbat  defendant  held  collateral 
to  secure  the  debt  of  tbe  bank  was  properly  re- 
fused, as  Irrelevant,  where  the  question  in  Is- 
sue was  whether  such  bank  was  Indebted  to 
defendant  so  as  to  authorise  tbe  ^plication  of 
the  checks  to  the  debt 

Appeal  from  appellate  court,  FInt  dlitrict 
Action  by  Jacob  Doppelt  against  the  Nfr 
tlonal  Bank  of  the  Republic.  A  judgmmt 
In  favor  of  defendant  was  affirmed  by  tbe 
appellate  court  (74  lU.  App.  428),  and  plidnr 
till  appeals.  Affirmed. 

Daniel  M.  Rothschild  (Blum  ft  Blum,  of 
eoonaeD,  for  appellant  Lowden.  EaUbrook 
ft  Davla,  for  appene& 

GARTER,  a  J.  The  appellant,  Jacob  Dop- 
pelt deposited  with  the  banking  house  of 
Eopperl  ft  Co.  two  checks  on  New  York 
banks,  botb  Indorsed  by  him  In  blank, 
amonnUng  to  $1,618.48,  receiving  credit  for 
inch  amount  In  his  pass  book.  His  account 
was  orerdtawn  several  hundred  doUars  at 
the  time,  end  he  drew  agalnat  bis  account 
after  making  this  d^MMlt  The  banking  Arm 
deposited  flie  checko  wltb  appfellee.  Indorsing 
them,  "For  collection  to  the  credit  of  Koppert 
ft  Oo."  Appellee  gave  credit  on  Ita  books 
to  Kopperl  ft  Co.  for  the  amount  and  sent 
the  checks  on  to  New  Tork  for  coUectlcm,  and 
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they  were  paid  on  or  before  Febmarj  14, 
1886.  On  tbe  latter  day  Kopperl  &  Co.  made 
an  assignment  for  the  benefit  of  their  cred- 
itors. Appellant  filed  his  claim  with  the  a»- 
algnee  for  tbe  balance  due  on  bis  account 
with  Kopperl,  being  |l,0f7.68,  whlcb  was 
the  proceeds  of  these  checks  less  tbe  amount 
he  bad  checked  out  Subsequently  be 
brought  this  action  In  the  circuit  court  of 
Cook  county  against  appeUee,  alleging  that 
Kopperl  received  these  checks  as  bis  agent 
for  collection;  tbat  he  was  not  indebted  to 
Kopperl  at  the  time;  tbat  Kopperl  was  then 
Insolvent  and  bad  since  made  an  assignment 
for  tbe  beneflt  of  bis  creditors;  that  appellee 
had  received  these  checks  from  Kopperl  for 
collection,  and  duly  collected  them;  aud  that 
by  reason  of  the  premises  tbe  appeUee  be- 
came liable  to  account  to  appellant  for  the 
proceeds.  Tbe  cause  was  heard  before  tbe 
court  without  a  jury,  and  judgment  was  en- 
tered for  tbe  defendant  below.  The  plaintiff 
appealed  to  tbe  appellate  court  where  tbe 
Judgment  was  affirmed. 

Under  the  pleadings  It  became  Incumbent 
on  appellant  to  show  tbat  he  deposited  these 
checks  with  Kopperl  for  collection  only.  He 
Indorsed  them  in  blank,  without  any  restric- 
tions whatever;  and,  under  the  well-settled 
rule  of  this  state,  he  thereby  transferred  a 
good  title  to  Eopperl.  free  from  all  equities 
In  his  favor,  and  tbe  appellate  court  has  so 
found.  Under  these  drcumstauces,  appellee 
could  not  know  that  he  claimed  or  pretended 
to  any  rights  In  the  paper,  and  It  was  au- 
thorized to  act  upon  Kopperl's  indorsement 
of  the  checks,  and  proceed  to  collect  the  same 
and  credit  bis  account  wltb  the  proceeds.  Its 
cashier  testified  that  Kopperl  drew  against 
these  checks,  and  that  bis  account  was  over- 
drawn, and  when  be  failed  there  was  no  bal- 
ance to  bis  credit  All  tbe  facts  having  been 
found  by  tbe  appellate  court  against  appel- 
lant, and  tbe  judgment  of  the  court  being  In 
accord  with  tbe  law  on  such  facts,  there  Is 
no  question  left,  affecting  the  merits  of  the 
case,  for  us  to  pass  upon. 

Exceptions  were  taken  to  the  refusal  of  the 
trial  court  to  admit  evidence  tbat  appellee 
held  collateral  to  secure  it  for  Kopperl's  in- 
debtedness. Tbe  evidence  waa  properly  re- 
fused, as  wholly  Irrelevant  to  tbe  question 
whether  Eopperl  was  Indebted  to  appeUee. 
It  had  no  knowledge  tbat  appellant  claimed 
any  interest  In  tbe  proceeds  of  the  checks. 
It  therefore  had  tbe  right  to  act  upon  his  In- 
dorsement treat  the  checks  as  Kopperl's 
property,  credit  his  account  and  honor  bis 
drafta  accordingly.  Even  If  appellant  could, 
after  having  filed  his  claim  for  tbe  bajance 
dne  from  Kopperl  against  bis  estate,  have 
rescinded  the  transaction,  and  recovered  the 
checks  or  their  proceeds  In  the  hands  of  tbe 
assignee  (American  Trust  ft  Sav.  Bank  v. 
Oneder  ft  Paescbke  Mfg.  (Jo.,  160  III  3S6,  87 
N.  B.  227),  he  clearly  bad  no  such  right  ap 
against  appellee,  who  had  applied  tbe  pro- 
ceeds as  directed  by  Kopperl;  be  having  aa 
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unrestricted  IndonemenL  The  jadgment  of 
th«  appellate  court  must  b«  affirmed.  Jndg- 
nunt  affirmed. 

mi  ni.  41S) 

BOABD  OF  COM'RS  OF  COOK  CX)UNTY  t. 
HAIILEIV. 

(Supreme  Court  of  Illinois.   Oct.  24,  1SQ8.) 

Trial— ADutssioN  or  EriDBNos. 

The  order  in  whicb  evidence  sball  be  ad- 
mitted is  wholly  within  tbe  discretion  of  the 
tria.1  conrt. 

Appeal  from  appellate  court.  First  district 
Action  by  William  Harlev  against  the 
board  of  commissioners  of  Cook  county. 
From  a  Judgment  of  the  appellate  court  {73 
111.  App.  23S)  affirming  a  judgment  for  plains 
tiff,  defendant  appeals.  Affirmed. 

Robert  S.  lies,  Co.  Atty.,  and  Frank  L. 
Shepard,  Aset  Co.  Atty.,  for  appeilanL 
WlDg.  Chadbonme  &  I^ch,  for  appellee. 

CARTER,  G.  J.  This  Is  an  appeal  from  a 
Judgment  of  the  appellate  court  affirming  a 
Judgment  of  the  circuit  court  of  Coolc  county 
to  favor  of  appellee.  The  appellee,  WllUam 
HarleT,  brought  suit  against  Cook  county  for 
.$18,000,  which  amount  he  claimed  was  due 
him  for  extras  furnished  by  him  In  the  con- 
struction of  tbe  second  ward  building  of  the 
Cook  county  insane  asylum  at  Dunning.  No 
evidence  was  offered  by  appellant,  and  tbe 
Jury  returned  a  verdict  for  $6,402.  All  ques- 
tions of  fact  have  been  settled  adversely  to 
appellant  by  the  Judgment  of  tbe  appellate 
court  and  the  only  errors  we  can  consider 
relate  to  the  Instructions  and  tbe  admission 
of  evidence.  The  only  objection  to  the  re- 
ception of  evidence  was  to  tbe  order  of  Its 
admission.  This  1b  wbolly  within  the  d!s- 
rreiion  of  tbe  trial  court  We  do  not  find 
that  appellee's  Instructions  are  open  to  the 
criticlams  made  on  them,  but  think  that  they 
stated  the  law  applicable  to  the  case  cor- 
rectly, and  were  reasonably  clear  and  ex- 
plicit, and.  taken  in  connection  with  those 
given  for  appellant  could  not  have  misled 
the  Jury.  Appellant's  refused  instructions 
were  fully  covered  by  tbo^ie  given,  and  tbe 
modtficatiou  of  instruction  10  was  warr.inted 
by  tbe  evidence,  and  could  not  have  resulted 
in  any  harm  to  appellant  Finding  no  error 
the  Judgment  la  affirmed.  Judgment  af- 
firmed. 


(175  lit.  2M> 

PLOTKB  V.  CHICAGO  TITLE  ft  TRUST 
CO. 

(Supreme  Omrt  of  IlUnois.  Oct  2i,  1898.) 

Appeal— Rbcobd— AvpinAvrrs—BoKM— FiuHO— 
Extension  or  Time— Approval. 

1.  AflldavltB  filed  In  the  appellate  court  are 
no  part  of  the  record,  and  cannot  be  consid- 
ered. 

2.  Where,  after  tbe  time  for  filing  an  appeal 
bond  baa  exoired,  the  coart  gives  addluoaal 


time,  such  tims  b  computed  from  tiba  day  U 
Is  allowed,  and  not  from  the  day  of  audi  «pl- 

ration. 

3.  A  county  court  has  dlscretlonanr  power  tu 
appro\-e  an  appeal  bond  tiled  after  the  time 
fixed  for  filinx  baa  eipired.  where  such  approv- 
al and  expiration  occur  at  the  aame  term. 

Appeal  from  appellate  conrt  First  district 
In  the  mattei  <>f  tbe  assigmnent  of  Negley 
ft  Co.,  insolventa,  Isadore  Plotke  was  re- 
moved aa  assignee,  and  the  Chicago  Title  1: 
Trust  Company  was  appointed  as  his  succ^ 
sor,  and  Plotke  appealed  to  the  appellate 
court  which  dismissed  the  appeal,  and  bt 
appeals  to  the  supreme  court  Reversed. 

Wm.  A.  Marsh  (G.  W.  Ambrose,  of  coun- 
sel), for  appellant  Rosenthal,  Kara  ft 
Hirsctal,  for  appellees. 

CARTER,  0.  J.  This  It  BJL  appeal  from- 
a  Judgment  of  the  appellate  court  dismissing 
appellant's  appeal  to  that  conrt  Tbe  rec- 
ord does  not  show  upon  what  ground  tlie 
appeal  was  dismissed,  but  the  only  ground 
suggested  In  the  argoment  Is  tliat  the  bond 
was  not  filed  within  the  time  limited  by  the 
trial  court  On  January  22,  1898,  an  order 
was  entered  in  the  county  court  of  Cook  coun- 
ty removing  appellant  as  assignee  of  tbe 
Negleys,  who  had  assigned  for  the  benefit 
of  their  creditors,  and  appointing  the  appel- 
lee company  as  his  successor,  from  which 
order  appellant  was  allowed  an  appeal  to  tbe 
appellate  court  on  his  filing  Ut  appeal  bond, 
to  be  approved  the  court  within  20  dajrx 
from  that  date,  and  leave  was  given  talm  lo 
ffie  bis  bni  of  exceptions  wltUn  the  same 
time.  On  February  Otb  the  time  for  filing 
the  appeal  bond  was,  by  order  ot  court,  ex- 
tended to  February  17th,  at  9:80  o'clock  a. 
m.,  and  on  February  11th  the  time  for  filing 
bis  bill  of  exceptions  was  extended  to  the 
same  time  by  order  of  tbe  court  On  Febm- 
ary  17th  the  time  to  file  bill  of  excepttons 
vras.  by  stipulation  and  order  of  court,  ex- 
tended to  Febrnary  23d,  at  030  o'clock  a.  m.. 
and  on  February  23d  the  time  to.  file  bond 
and  bill  of  exceptions  was.  by  order  at  court, 
extended  one  day.  On  February  2Sth,  as 
the  record  shows,  appellant  preeented  bis 
appeal  bond  to  tbe  court  for  approval,  and 
the  court  examined  said  bond  and  the  sure- 
ties thereon,  and  approved  It  and  ordered' 
It  to  be  filed,  and  It  was  Oien  filed.  In  the 
appellate  court  the  appellee's  motion  to  dis- 
miss the  appe^  bmid  was  sustained*  and  the 
appeal  dismissed. 

Certain  affidavlta  were  filed  in  the  appel- 
late court,  which,  as  held  la  Pardrldge  t. 
Morgenthau,  lfi7  HL  885,  42  N.  B.  "4,  axe 
no  part  of  the  record,  and  cannot  be  consid- 
ered. 

The  appdlee  contends  that  tbe  time  for 
filing  the  appeal  bond  expired  'February  18th, 
and  that  tbe  effect  of  the  order  of  February 
23d,  extending  the  time  one  day,  was  simply 
to  extend  the  time  from  the  ITtb  to  the  18th. 
aa  tbe  order     the  17th  applied  only  to  tbe 
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bill  of  ezceptioiu.  We  are  of  the  opinion 
that  sach  was  not  the  effect  of  the  order  of 
February  23d.  Such  an  order  would  bare 
been  a  oseless  act  by  the  court,  as  spiled 
to  the  bond,  for  the  reason  that  no  bond 
bad  then  been  filed  and  several  days  had 
already  passed  since  the  17th.  The  effect 
of  this  order  was  to  extend  the  time,  as  to 
both  bond  and  bill  of  exceptions,  one  day 
from  the  23d  of  February.  The  case  was 
properly  on  the  docket  of  the  February  term 
for  the  purpose  of  settling  the  bill  of  excep- 
tions and  approving  the  appeal  bond.  Both 
were  Judicial  acts,  and  the  court  had  juris- 
diction of  the  cause  and  of  the  parties  for 
those  pmpoaes.  Neither  the  bond  nor  the 
bill  of  exceptions  was  filed  within  the  time 
limited  by  the  order  of  February  23d.  but. 
as  before  stated,  the  court,  acting  Judicially, 
on  .the  28tb  of  tlie  same  mtuitli,  and  during 
the  same  term,  approved  the  bond  and  sure- 
ties after  examining  the  same,  and  ordered 
the  bond  to  be  filed.  The  contention.  In  ef- 
fect, is  that  the  court  had  no  power  to  do 
this;  that  it  had  lost  Jurisdiction  of  the  mat- 
ter. We  cannot  so  conclude.  The  term  had 
.not  ended,  and  the  court  bad  the  power  to 
set  aside  the  orders  which  It  had  made  at 
the  same  term  and  enter  others.  If  the  court 
had  no  power  to  enter  the  order  approving 
the  bond  and  ordering  It  filed  on  the  2Sth, 
it  bad  no  power  on  the  23d  to  extend  the 
time,  which  had  expired  on  the  17th.  The 
effect  of  the  order  entered  on  the  28th  was 
to  extend  the  time,  limited  by  the  previous 
orders,  to  the  28tb.  and  to  approve  the  bond 
as  then  presented.  Association  v.  Leonard, 
166  DL  164.  46  N.  E.  756.  It  was  discretion- 
ary with  the  trial  court  to  extend  the  time 
or  not,  and  had  it  refused  to  do  so  appellant 
would  have  been  too  late  to  perfect  his  ap- 
peal, but,  having  made  and  entered  the  order 
which  we  hold  operated  as  such  extension, 
the  bond  was  filed  within  the  time  limited. 

There  are  expressions  In  Fardrtdge  v.  Hor- 
genthan,  supra,  not  fully  in  accord  with  these 
views,  but  they  were  not  necessary  to  the 
decision  of  the  case,  for  there  the  last  ex- 
tension appeared  to  have  been  by  the  Jildge 
out  of  court,  and  It  has  been  uniformly  held 
in  the  cases,  many  of  which  are  cited  in  the 
Pardridge  C^se,  that  extensions  of  this  char^ 
acter  are  Judicial  acbi,  and  cannot  be  per- 
formed except  by  the  court  in  session,  but 
we  have  been  referred  to  no  case  In  this 
court  holding  that  the  court,  at  a  term  when 
It  haa  Jurisdiction  of  the  subject-matter  and 
the  parties,  may  not  make  an  order  such  as 
was  made  in  this  case. 

No  motion  was  made  In  the  county  court 
to  strike  the  bond  from  the  files,  and  no 
objection  appears  to  have  been  made  or  ex- 
ception taken  to  the  order  of  the  court  See 
Village  of  Hyde  Park  v.  Dunham,  85  IlL 
S69,  and  the  Leonard  Case,  supra.  Nor  can  we 
presume,  from  the  record,  that  iqipdlee  had 
no  notice.  If,  Indeed,  notice  were  necessary. 
As  the  court  bad  Jurisdiction,  we  must  pre- 


sume, as  Uie  recwd  la  made  up,  that  Its  dis- 
cretion was  properly  exercised. 

We  are  of  the  opinion  that  It  was  error  to 
dismiss  the  appeal*  and  the  Judgment  of  the 
appellate  court  will  be  reversed,  and  ^  case 
remanded  to  that  cou?t  for  further  proceed- 
ings.  Reversed  and  remanded. 


(m  III.  «6) 
BLOMSTBOM  v.  DUX  at  aL 
(Supreme  Oourt  of  DUnida.  Oet  24,  1808.) 

Van  DOE'S  LlSH— WUVBB. 

The  taking  of  a  mortgage  for  part  of  the 
purchase  money  la,  In  the  alnence  ox  statement 
therein  to  the  contrary,  a  waiver  of  the  ven- 
dor's lien  for  the  balance,  though  this  was  left 
In  the  vendee's  hands,  with  whioi  to  pay  as  as* 
seasmoit  which  was  afterwards  set  aside. 

Appeal  from  appellate  coor^  First  district 
Bill  by  Cari  J.  BtomstrtHn  against  JosnA 
Dux  and  others.  From  Judgment  of  the  VBipeH- 
late  court  reveisli^  a  decree  for  complainant 
(70  III  App.  62),  complainant  appeals.'  Af- 
firmed. 

This  is  a  bill  filed  by  appellant  against  the 
appellees,  alleging  the  sale  of  certain  lots  in 
the  city  of  Chicago  by  the  appellant  to  the  ap- 
pellees Joseph  Dux  and  John  Thorsen,  and 
praying  for  an  account  as  to  ttie  amount  due 
the  appellant  for  purchase  money,  and  that 
the  appellant  may  have  a  vendor's  lien  for 
such  purchase  money.  An  answer  was  filed 
by  appellees,  the  defendants  in  the  court  be- 
low, denying  that  the  appellant  was  entitled 
to  a  vendor's  lien.  Replication  was  filed  to 
the  answer.  A  hearing  was  had  upon  testi- 
mony taken  in  open  court  before  the  chancel- 
lor, and  a  decree  was  rendered  finding  the  alle- 
gations of  the  bill  to  be  true,  and  that  appel- 
lant was  entitled  to  have  a  vendor's  lies  for 
1^2,083,  and  ordering  the  appellees  Dux  and 
Thorsen  to  pay  that  amount  to  the  appellant, 
with  interest  and  costs,  within  30  days,  and 
that  In  default  thereof  the  premises  should  be 
sold.  The  present  appellees,  who  were  de- 
fendants In  the  superior  court  of  Cook  county, 
and  against  whom  a  decree  was  rendered  as 
above  stated,  took  an  appeal  from  such  decree 
to  the  appellate  court  The  appellate  court 
reversed  the  decree  of  the  superior  court  and 
dismissed  the  bill  for  want  of  equity.  The 
present  appeal  Is  prosecuted  from  such  judg- 
ment of  the  appellate  court 

Kerr  &  Barr,  for  ^pellant  Boss  &  Todd, 
for  appellees. 

&CAOBUDEB.  J.  (after  stating  the  tacts). 
On  July-  20,  1892.  a  written  contract  was  en- 
tered into  between  the  appellant,  as  party  ot 
the  first  part  on  one  side,  and  the  appellees 
Joseph  Dux  and  John  Thorsen,  as  parties  of  the 
second  part,  on  the  other,  for  the  sate  of  the 
lots  In  aneetion  by  the  party  <tt  the  first  part  to 
the  parties  of  the  second  part  for  the  sum  of 
$G,SOO,  payable  (200  In  cash  at  the  signing  ot 
the  contract 18,300  upcm  dcUvery  of  a  warranty 
■deed,  and  ^800  on  or  before  tlixee  years.  The 
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contract  contained  a  proTlsIon  "that  the  parties 
of  the  second  partshall  pay  one-half  of  the  gen- 
eral taxes  for  the  year  1892;  all  other  and  prior 
taxes  and  assessments  to  be  paid  and  dischar- 
ged by  the  party  of  the  first  part."  The  pari- 
ty of  the  first  part  thereby  agreed  to  furnish 
an  abstract  of  title,  with  a  continuation  down 
to  the  date  of  the  contract  The  property 
sold  consisted  of  two  vacant  lots  fronting  on 
Washington  street,  at  the  comer  of  West 
Fifty-Second  street.  In  Chicago.  At  that  time 
there  were  no  curbs,  nor  any  street  pavements, 
except  a  certain  amount  of  macadam  which 
had  been  used  In  making  a  roadway  in  Wash- 
ington street,  and  which  had  been  paid  for  by 
special  assessment  levied  by  the  town  of  Cic- 
ero. The  evidence  shows  that  the  appellees 
knew  the  physical  condition  of  the  premises 
at  the  time  of  the  purchase.  When  the  ab- 
stract was  brought  down,  it  revealed  that  a 
special  assessment  had  just  been  made  for 
ImiNTOTing  the  street  as  a  boulevard.  This 
assessment  was  confirmed  by  the  circuit 
court  It  iB  claimed  by  the  appellant  that 
the  assesunent  and  Improvement  were  not  In 
the  contemplation  of  the  parties  at  the  mak- 
ing of  the  contract  The  assessment  had  been 
levied  by  the  board  of  West  Chicago  park 
commissioners  on  June  28,  1892,  and  amount- 
ed to  about  $2,800.  The  superior  court  found 
In  Its  decree  "that  the  said  assessment  and 
improvement  were  not  in  the  contemplation  of 
the  parties  at  the  time  the  contract  was  en- 
tered into,  and  It  was  not  known  by  any  of 
the  parties  that  the  assessment  had  been 
made;  that  Dux  and  Thorsen  Insisted  and  de- 
manded that  appellant  should  pay  and  dis- 
charge the  assessment  claim;  that  it  was  a 
lien  on  the  premises;  that  complainant  was 
compelled,  under  the  terms  of  his  contract  to 
pay  the  same;  that  complainant,  believing 
that  It  was  a  charge  on  the  premises,  and  that 
he  would  be  compelled  in  due  course  of  time 
to  pay  the  same,  or  respond  In  damages  In 
case  he  should  give  a  warranty  deed  In  accord- 
ance with  thfl  terms  of  the  contract,  agreed 
to  allow  the  supposed  assessment  to  the 
amount  of  $2,083,  and  thereupon,  on  July  29, 
1892,  the  contract  of  sale  was.  closed  up  and 
consummated,  and  the  defendants  Dux  and 
Thorsen  were  permitted  to  retain  out  of  the 
purchase  money  $2,083,  and  thereupon  com- 
plainant made  a  warranty  deed  conveying 
the  premises  in  accordance  with  the  contract, 
but  subject  to  the  supposed  special  assess- 
ment, which  was  to  be  p<(Id  by  Dux  and 
Thorsen."  The  deed  executed  by  appellant 
and  his  wife  to  appellees,  dated  July  29, 1892, 
contains  the  following  provision:  -  "This  deed 
Is  given  subject  to  all  taxes  and  assessments 
levied,  charged,  or  assessed  upon  said  prem- 
ises after  the  year  1891,  and  subject  to  all  as- 
sessments for  improvements  not  yet  made; 
the  pBTmoit  of  all  such  taxes  and  assess- 
ments being  aasmned  by  the  grantees  herein 
as  part  of  the  consideration  of  this  deed." 

It  is  claimed  on  the  part  of  the  appellees, 
and  not  seriously  denied  by  the  appellant,  that 


the  assessment  in  question  was  brought  be- 
fore the  supreme  court  of  the  state  for  re- 
view, and  that  the  judgment  confirming  the 
assessmeot  was  reversed  by  the  supreme  court 
The  evidence  shows  conclusively  that  in  June, 
1895,  the  board  of  West  Chicago  park  com- 
missioners annuDed  the  assessment  and  aban- 
doned the  same,  so  that  the  same  ceased  to 
be  a  lien  upon  the  lots,  and  Dux  and  Thorsen 
became  relieved  from  the  payment  thereof. 
The  theory  of  the  appellant  Is  (and  such 
theory  is  sastained  by  the  finding  of  the  de- 
oee  entered  by  the  superior  court)  that  the 
retention  by  Dux  and  Thorsen  of  the  $2,083, 
under  the  circumstances,  amounts  to  a  pay- 
ment of  that  amount  to  them  by  the  appellant 
under  a  mistake  of  fact  with  regard  to  the 
existence  of  the  spedal  assessment,  and  that 
appellant  la  entitled.  In  equity  and  good  con- 
science, to  have  the  said  sum  paid  to  him,  in- 
asmuch as  It  would  have  been  so  paid  to  him 
had  not  the  mistake  induced  and  brought  about 
the  new  arrangement  above  set  forth.  The 
contention  of  the  appellant  Is  that  said  sum 
of  $2,063  constitutes  a  part  of  the  purchase 
money  of  the  lots,  and  that  appellant  Is  enti- 
tled to  have  a  voidor's  lien  for  that  amount 

The  main  question  of  fact  In  controversy  be- 
tween the  parties  Is  whethor  the  subject  of 
improving  Washington  street  and  the  assess- 
ment therefw,  were  considered  by  the  par- 
ties at  the  time  the  contract  was  made,  and 
whether  such  Improvement  of  the  street  was 
one  of  Uie  Inducements  to  the  appellees  to 
buy  the  property  in  controversy  herein.  The 
testimony  is  somewhat  conflicting  upon  this 
question  of  fact  but  Inasmuch  as  the  lower 
court  has  found  that  the  assessment  and  Im- 
provement were  not  In  the  contemplation  of 
the  parties  at  the  time  the  contract  was  enter- 
ed into,  and  that  it  was  not  kaown  by  any  of 
them  that  the  assessment  had  been  made,  we 
would  not  be  disposed  to  disturb  the  finding 
of  the  decree  In  this  regard.  The  chancellor 
heard  the  testimony  of  the  witnesses,  observed 
t2ielr  capacity  and  manner  of  testifying,  and 
could  judge  of  the  credibility  of  the  witnesses, 
and  the  weight  of  tbelr  evidence,  better  than 
an' appellate  court  which  sees  only  the  cold 
record.  Under  such  circumstances  the  fiud- 
iog  of  fact  made  by  the  chancellor  will  not 
be  disturbed,  unless  It  Is  manifestly  against 
the  weight  of  the  evidence.  We  do  not  re- 
gard the  finding  in  this  case  as  being  manifest- 
ly against  the  weight  of  the  evidence.  Met- 
calfe V.  Bradshaw,  145  111.  124,  33  N.  E.  1116; 
Burgett  V.  Osborne,  172  111.  227,  50  N.  E.  206; 
Johnson  V.  Johnsou,  125  111.  510,  16  N.  E.  891; 
Greenwood  v.  Fenn,  136  111.  146,  20  N.  E.  487: 
Lane  v.  Lesser,  135  HI.  567,  26  N.  E.  522. 
Counsel  for  appellant  Insist  upon  the  proposi- 
tion that  here  the  money  was  paid  under  a 
mistake  as  to  a  matter  of  fact  and  therefore 
that  he  can  recover  it  back.  It  Is  undoubt- 
edly the  law  that  when  money  li  paid  under 
a  mistake  of  fact,  it  may  be  recovered  back. 
"Money  paid  by  one  party  to  the  orusr  through 
a  mutual  mistake  of  facts^  In  respect  to  which 
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both  were  equally  bound  to  Inquire,  may  be 
recovered  back."  Wolf  v.  Beaird,  123  111.  &85, 
16  N.  E.  161;  Bank  t.  MltcheU,  88  lU.  52; 
Stempel  t.  Thomas,  89  DL  146.  The  present 
bin  Is  filed  to  enforce  a  vendor's  lien,  and  the 
answer  denies  that  the  complainant  la  the  bill 
Is  entitled  to  a  vendor's  Uen.  We  are  of  the 
opinion  that  even  If  the  controverted  question 
of  fact  above  stated  has  been  properly  decided 
by  the  superior  court  In  favor  of  the  appellant, 
and  even  If  the  proposition  of  law  as  to  the 
payment  of  the  money  by  mistake  Is  correctly 
Invoked  In  his  behalf,  yet  the  aKwUant  can- 
not Insist  upon  a  vendor's  lloi,  because  the 
facta  show  that  there  has  been  a  waiyec  of 
such  Uen,  If  any  In  fact  existed.  By  the  orig- 
inal contract  In  writing  of  July  20,  1892.  the 
vendor  was  to  pay  all  assessments.  By  the 
deed  which  was  executed  on  July  20,  1892,  by 
appellant  to  appellees,  the  appellees  assumed 
payment  of  the  assessments.  It  Is  claimed  by 
appellant  that  the  appellees  k^t  back  f  2,083 
of  the  contract  price,  and  were  to  pay  It  to 
appellant  by  paying  the  aasessmeDt  upon  the 
property,  which  under  the  contract  the  appel- 
lant would  have  been  obliged  to  pay,  and  that 
Inasmuch  as  the  judgment  confirming  the  as- 
sessment was  set  aside,  or  the  assessment  It- 
self was  abandoned  by  the  park  board,  so  as 
not  to  be  a  charge  upon  the  property,  and  so  as 
to  relieve  the  appellees  from  the  payment 
thereof,  therefore  appellees  onght  to  restore  to 
appellant  the  snm  of  f 2,083,  which  the  aban- 
donment of  the  assessment  relieved  them  from 
paying.  It  Is  admitted  by  the  appellant  that 
the  lots  were  sold  for  the  sum  of  96,800.  It 
Is  also  admitted  by  the  appellant  that  f  4,717 
of  this  amount  was  paid  In  the  manner  herein- 
after stated.  The  remaining  |2,083  of  the 
S6,800  was,  according  to  the  contention  of  the 
appellant,  to  be  paid  by  the  assumption  of  the 
payment  of  that  amount  of  the  assessment  to 
the  park  commissioners.  The  proof  shows 
that  the  appellees  paid  in  cash  f200;  that 
when  the  deed  was  delivered  they  paid  the 
further  sum  of  $3306.16,  or  $3,317;  and  that 
they  then  executed  a  trust  deed  upon  the  lots 
to  secure  the  sum  of  ¥1,200,  the  balance  of  the 
$4,717.  It  thus  appears  that  there  was  paid 
In  cash,  and  upon  the  delivery  of  the  deed,  the 
siun  of  $3,517.  If  the  latter  sum  be  deducted 
from  $6,800,  the  total  amount  of  the  purchase 
money,  there  remains  $3,283  of  unpaid  pur- 
chase money.  Fart  of  this  unpaid  purchase 
money,  to  wit,  $1,200,  was  secured  by  a  trust 
deed  upon  the  lots.  A  vendor's  lien  Is  not 
recognissed  by  our  statute.  It  Is  a  creature 
of  the  courts  of  equity.  It  does  not  grow 
ont  of  any  agreement,  but  Is  created  In  equity 
without  an  express  agreement  of  the  parties. 
It  is  an  Implied  agreement,  existing  between 
the  vendor  and  vendee,  that  the  former  shall 
bold  a  lien  on  the  land  for  the  payment  of 
purchase  money.  If  the  vendor  does  not  rely 
on  the  Hen,  such  Implied  agreement  Is  done 
away  with,  and  a  court  ot  equity  will  hold 
that  the  Uen  has  been  waived.  A  vendor's 
Uen  la  waived  If  the  vendor  ti^ra  other  secn- 


rlty  for  the  purchase  money.  It  has  been  held 
that  any  act  numlf  estly  declaring  an  intention 
not  to  rely  on  the  Uen  may  defeat  It,  or  pre- 
vent It  from  attaching.  Klrkham  v.  Boston, 
67  111.  689;  UltcheU  r.  Shaneberg,  149  IlL  420, 
37  N.  K.  676;  Moshler  v.  Meek,  80  lU.  79; 
CoDOver  v.  Warren,  1  Glim.  498;  DooUttle  v. 
JoiktDS,  66  IlL  400;  Cowl  v.  Vamum,  37  BI. 
181.  Among  the  aecurlHes.  the  taking  of 
which  wlU  operate  as  a  waiver  of  a  vendor's 
lien,  is  a  mortgage  or  trust  deed  upon  the  prop* 
erty  sold,  to  secure  the  purchase  money,  l^e 
authorities  are  uniform  to  the  effect  that  a 
mortgage  by  the  vendee,  either  on  the  land 
conveyed  or  on  other  land.  Is  a  waiver  of  the 
Uen.  Land  Co.  t.  Peck,  112  111.  408;  Brown 
V.  Oilman,  4  Wheat.  266;  28  Am.  &  Eng.  Enc. 
Law,  p.  179,  and  cases  cited  In  note  2.  It  Is 
true  that  here  the  trust  deed  given  by  appel- 
lees, the  vendees,  was  for  only  $1,200,  a  part 
of  the  $3,283,  the  amount  of  the  purchase  mon- 
ey remaining  unpaid  according  to  the  conten- 
tion of  the  appellant,  thus  leaving  $2,083  of 
the  purchase  money  unsecured.  The  question 
then  arises  whether  the  taking  of  a  mortgage 
for  a  part  of  the  unpsld  purchase  money 
operates  as  a  waiver  of  the  lien  as  to  aU  of  the 
unpaid  purchase  money.  It  seems  to  be  settled 
by  the  authorities  that  the  taking  of  a  mort- 
gage as  security  for  a  portion  of  the  purchase 
money  waives  the  Uen  for  the  remainder,  un* 
less  the  presumption  of  waiver  Is  overcome  by 
an  express  statement  to  the  contrary  In  tbn 
mortgage  deed.  Fish  v.  Howland,  I  Falge, 
20;  Orrick  v.  Durham,  79  Mo.  174;  Briscoe  v. 
Callahan,  77  Mo.  IM;  Emlson  v.  Whittlesey, 
55  Mo.  264;  Phillips  v.  Saunderson,  1  Smedes 
&  M.  Ch.  462;  Bond  v.  Kent,  2  Yem.  281; 
28  Am.  &  Eng.  Enc.  Law,  p.  180,  and  cases 
cited  In  notes.  There  is  no  such  express  state- 
ment In  the  trust  deed  executed  here.  Our 
conclusion,  therefore,  Is  that  the  taking  of  the 
trust  deed  for  $1,200  to  secure  a  part  of  the 
unpaid  purchase  money  (grated  as  a  waiver 
of  the  vendor's  Uen,  Independently  of  the  cor- 
rectness of  any  of  the  other  positions  assumed 
by  the  appellant  In  this  case.  As  the  IHU  Is 
a  blU  to  enforce  a  vendor's  -  lien,  there  is  no 
other  ground  for  maintaining  the  blU.  Moshler 
T.  Meek,  supra.  The  judgment  of  the  appel- 
late court,  reversing  the  decree  of  the  superior 
court  and  dismissing  the  biU,  Is  affirmed. 
Judgment  affirmed. 


(Hi  111.  416) 

HOPKINS  V.  PBOPLB  ex  ret  CHESTNUT. 

(Supreme  Court  of  Illinois.   Oct  24,  189&) 

Taxation— TowKs—Lfiv  r-'AoTaoaiTT. 

Under  Rev.  St  c.  139.  art  4,  |  S,  confer* 
ring  upon  the  electors  at  the  annual  towu  meet- 
ing the  power  to  levy  taxes  for  town  purposes, 
the  board  of  town  auditors  have  no  aatnority 
to  make  aoch  levy. 

Appeal  from  Edgar  oonnty  court;  B.  O. 

Rose,  Judge. 

E.  O.  Hopkins,  receiver,  filed  objections  to 
the  appUcatlon  of  OtaarteB  0.  Chestnut  coon* 
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ty  C(dlector,  for  judgment  against  delinquent 
lands.  Objections  overraled,  and  Judgment 
ordered  against  property  In  custody  ot  object' 
or,  who  appeala  Reversed. 

Stevens  ft  Horton,  for  ^pellant 

PHILLIPS.  J.  An  advertisement  of  on  In- 
tended application  at  the  June  term,  1897,  of 
the  county  court  of  Edgar  coonty,  for  Judg- 
ments against  lands  and  lots  delinquent,  etc., 
was  pabUfibed,  and  B.  O.  Hopkins,  receiver  of 
the  Peoria,  Decatur  &  EvansviUe  Railway 
Company,  appeared,  and  filed  objections  to 
three  items  of  tax  levied  against  the  property 
in  hiB  charge,  la  Edgar  county,  tor  tbe  year 
1896.  His  objections  were  sostalned  to  all 
but  the  tax  extended  as  a  town  tax  for  Em- 
barras  township.  This  appeal  Involves  the 
validity  of  that  tax. 

The  property  of  the  railroad  company  hi 
the  town  of  Embarras  was  assessed  on  an 
equalised  valuation  at  the  sum  of  f  22,345, 
agahist  which  valuation  a  town  tax  for  that 
township  was  extended  at  the  rate  of  16  cents 
on  each  9100  valuation,  making  a  tax  of  $35.- 
75.  Judgment  was  sought  against  the  prop- 
erty of  appellant  as  delinquent  Tbe  receivw 
appeared,  and  filed  his  objection  to  entering 
Judgment,  for  the  reason  that  the  sole  and 
only  authority  the  county  clerk  bad  for  ex- 
tending the  said  town  tax  was  a  certificate 
made  by  the  board  of  town  auditors,  who 
made  a  certificate  of  tax  for  $600  for  the  en- 
suing year  as  the  entire  amount  of  money  re- 
quired tot  all  town  purposes.  That  certificate 
was  made  September  1,  1886,  and  filed  in  the 
office  of  the  county  clerk  September  5,  1896. 
This  objection  was  overruled,  and  judgment 
was  entered  against  the  property  of  appel- 
lant for  said  town  tax,  amounting  to  f35.75. 
to  which  appellant  objected  and  excepted. 

The  only  authority  the  county  clerk  bad  for 
the  extension  ot  the  tax  In  question  was  this 
cnrtlflcate  ot  the  board  of  town  auditors. 
That  board  had  no  power  to  levy  this  tax. 
Peoria,  D.  &  B.  By.  Co.  v.  People,  141  111. 
483,  31  N.  B.  112;  St  Louis,  R.  I.  &  C.  B.  Co. 
V.  People,  147  UL  9,  85  N.  B,  228.  The  power 
to  levy  taxes  tor  town  purposes  Is,  by  section 
3  of  article  4  of  chapter  139  of  the  Revised 
Statutes,  expressly  given  to  tlie  electors  at  the 
annual  town  meetli^;.  No  such  power  Is  con- 
ferred on  the  board  ot  town  auditors,  and 
none  can  be  Implied.  Town  of  Kankakee  v. 
Kankakee  ft  L  B.  Ca,  116  in.  8S,  8  N.  B.  741; 
WflUams  r.  Town  of  Boberts,  88  HI.  11;  Coop- 
er T.  Town  <rf  Delavan,  61  lU.  96.  Tbe  power 
ot  taxation  cannot  be  exercised  unless  the  au- 
thority dearly  appears  from  the  law.  Scho<d 
Directors  v.  Pogleman,  76  HI.  189;  Fisher  v. 
People,  84  111.  491;  Commissioners  of  High- 
ways V.  Newell.  80  BL  687.  This  certificate 
did  not  authorise  the  extension  of  this  tax, 
and  it  was  error  to  overrule  the  objection. 
The  judgment  of  the  county  court  of  Edgar 
county  Is  reversed,  and  the  canae  Is  remand- 
ed. Beversed  and  remanded 


ai6  111.  »> 

CICEBO  LUMBER  CO.  v.  TOWN  OF  CIGB- 
BO  et  al. 

(Supreme  Court  of  Illinois.   Oct  24,  1S98.) 

Costs  —  Disuissal  — Conbtitdtiohai.  Law  — Dus 
FitocBss  OF  Law  —  Disckiuination  —  Ehihsxt 

DoM\IN-  —  MUKIGIPAL  UOKrUKATIONS— PLKAWBS 

Dhivswats— BzcLOSioif  or  Thaffic— Okdihax- 

OBB  —  iHfUHOnOir  —  BPBOIAL  AIID  lKBKrABABX.B 

XSJOUT. 

1.  Where  a  bill  presents  equities  entitUQC 

SUintilf  to  relief,  he  is  entitled  to  costs  on  its 
ismissal  becanse  of  defendant'e  action  maldn^ 
unnecessary  a  decree  for  the  relief  Bought. 

2.  Laws  1889,  p.  88,  emiwwering  the  board 
of  trustees  ot  an  Incorporated  town  to  derig- 
nate  not  to  exceed  two  streets  as  public  drive- 
ways for  pleasure  driving  only,  on  petition  of 
owners  of  more  than  two-thirds  of  the  frontage 
thereon,  and  to  exclude  traffic  teams,  etc., 
therefrom,  does  not  contravene  Const  art  2,  f 
2,  providing  that  no  person  shall  be  derived 
of  property  without  due  process  of  law. 

3.  Nor  does  it  violate  section  13,  providing 
that  private  property  shall  not  be  taken  fw 
public  nee  without  iust  compensation. 

4.  Nor  is  the  act,  in  limiting  the  use  of  such 
streets  to  the  purposes  of  pleasure  driveways, 
objectionable  as  class  legislation,  or  as  making 
an  acdust  discrimination  between  the  dtizens, 
as  It  is  general  in  its  operation  on  all  citizens 
who  may  wish  to  employ  their  vehicles  for  oth- 
er than  traffic  purposes  over  such  driveways. 

6.  Nor  does  the  limitation  of  the  use  of  sndi 
streets  to  the  purposes  of  pleasure  drivewsTs 
involve  any  -violation  of  trust  imposed  on  mu- 
nicipal authorities  in  respect  to  highways. 

6.  Nor  is  tbe  act  unreasonable  in  provid* 
Ing  for  the  exclusion  of  traffic  teams  from  such 
faigbwa^B,'  since  they  must  be  constructed  in 
a  particular  mnnner,  end,  if  heavy  teaming 
is  permitted,  injury  would  result,  and  frequent 
repairing  be  necessary. 

7.  Tbe  power  to  authorise  a  munidpallty  to 
vacate  one  of  Its  streets  Includes  the  power 
to  authorize  it  to  limit  the  use  of  a  street  to  a 
particular  purpose  b«iefttlnr  the  public. 

8.  An  ordinance  forbidding  the  use  of  a 
pleasure  driveway  by  traffic  vehicles  unless 
Bpecial  permission  of  the  board  of  trustees  of 
the  town  has  been  obtained,  is  unreasonable 
and  invalid,  since  It  leaves  to  unregulated  offi- 
cial discretion  a  matter  which  should  be  regu> 
lated  by  permanent  local  provlsionB  operating 
generally  and  impartially. 

9.  Where  an  ordinance  Is  entire,  and  each 
part  has  a  general  Inflneace  over  the  rest,  and 
one  part  of  It  is  vMd,  the  entire  wdinanee 
falls. 

10.  A  bill  to  restrain  a  town  from  enforcing 
an  illegal  ordinance  ezcloding  traffic  Vehicles 
from  a  certain  street,  alleging  that  such  street 
is  the  only  one  complainant  could  use  to  deliv- 
er goods  sold  by  it  from  its  place  of  business 
to  persons  entitled  to  receive  them,  shows  a 
special  injury,  different  In  kind  and  degree 
from  that  suffered  la  the  general  public,  and 
presents  a  case  of  which  eqnity  wul  take  Ju- 
risdiction. 

11.  Sudi  bin  can  also  be  nuUntalned  on  the 
ground  of  prevention  ot  Irreparable  Injury, 

where  complainant  has  no  means  of  transact- 
ing its  business  without  the  use  of  such  street, 
and  the  drivers  of  its  wagons  were  arrested 
and  prosecuted  under  the  ordinance,  and  the 
officers  of  the  town  Instituting  the  prosecu- 
tions are  insolvent. 

Appeal  from  circuit  court,  Cook  county; 
O.  H.  Horton,  Judge. 

Suit  by  the  Cicero  Lumber  Company 
against  the  town  of  Olcero  and  anoth«. 
From  a  decree  dismissing  the  original,. 


Digitized  by  Google 


GICEBO  LUMBEB  GO. 


T.  TOWN  OF  GICEBO. 


759 


amended,  and  supplemental  bllla  at  complain- 
ant* B  costs,  it  appeals.  Bereraed. 

The  original  bill  In  this  case  was  filed  by 
tbe  appellant  on  June  0,  1896,  against  the 
town  of  Cicero  and  Lewis  E.  Hansburry, 
captain  of  police  of  the  town  of  Cicero,  to  en- 
join the  prosecution  of  appellant's  teamsters 
by  the  officers  of  said  town  for  violations  of 
the  town  ordinance  prohibiting  traffic  teams 
upon  Austin  boulevard.  The  bill  alleges  that 
appellant  Is  a  corporation  having  Its  place  of 
business  In  tbe  town  of  Cicero,  and  Is  a  citi- 
zen and  taxpayer  of  that  town,  and  engaged 
in  dealing  In  lumber  and  other  building  ma- 
terial; that  its  lumber  yard  Is  located  on 
Central  avenue,  in  said  town,  just  south  of, 
and  adjacent  to.  the  Wisconsin  Central  Rail- 
road; that  Central  avenue  Is  a  street  run- 
ning north  and  south  from  the  north  line  of 
the  town  to  Twenty-Second  street,  which  lat- 
ter street  runs  east  and  west  through  the 
town,  and  at>out  a  mile  and  a  bait  south  of 
complainant's  place  of  buslnesai  that  Cen- 
tral avenne.  at  the  time  of  the  location  of  ap- 
pellant's yards  at  the  place  aI>ove  mentioned, 
was  a  well-Improved  sti-eet,  wjilcb  fact  In- 
fluenced appelliint  in  locating  its  yards  at 
that  place;  that  appellant  Is  obliged  to  de- 
liver lumber  and  other  building  material, 
sold  by  it,  by  teams  and  wagons,  and  to  load 
its  wagons  heavily;  that  it  cannot  conduct 
its  business  except  by  using  paved  or  im- 
proved streets;  that  tb6  soil  In  Cicero  Is  of 
such  a  character  that  roads  suitable  for 
heavily  loaded  wagons  canhot  be  made  from 
it;  that  appellant,  with  other  citizens  of  the 
town  engaged  In  business  similar  to  appel- 
lant's business,  and  doing  business  In  that 
neighborhood,  have  expended  large  sums  of 
money  in  improving  Central  avenue;  that 
the  town  of  Cicero  is  engaged  In  building  a 
sewer  6  feet  In  diameter  on  Central  avenne, 
and  in  building  the  same  Is  digging  a  trench 
from  18  to  20  feet  deep,  and  is  depositing  the 
materials  taken  from  such  trench  on  the 
roadway  of  Central  avenue,  and  thereby  de- 
stroying said  roadway;  that  said  sewer  has 
progressed  to  a  point  on  said  avenne  about 
half  a  mile  south  of  appellant's  place  of 
business,  and,  as  it  proceeds  north,  will  pass 
the  same,  and  obstruct  all  means  of  access 
thereto  from  Central  avenne;  that  a  short 
distance  north  of  appellant's  place  of  busl- 
ness  la  the  embankment  of  an  old;  aban- 
doned railroad,  which  Is  graveled,  so  as  to 
make  an  excellent  roadway  from  a  point 
near  appellant's  yards  to  Austin  avenue  or 
boulevard  for  heavy  teaming;  that  appellant 
has  made  arrangements  with  the  proprietors 
of  said  embankment  to  use  the  same  from 
its  yards  to  Austin  avenue;  that  Austin  ave- 
nue is  an  improved  highway,  extending 
north  and  south,  and  located  about  half  a 
nille  west  of  appellant's  place  of  business; 
that  there  is  no  street  between  Central  ave<- 
nue  and  Austin  avenue  running  north  and 
south,  so  as  to  give  appellant  an  outlet  from 
its  place  of  business,  and  that  there  ia  no 


street  running  east  and  west  from  Central 
avenue  between  Madison  street  and  Twelfth 
street;  that  Austin  avenue  has  been  a  public 
highway,  and  was  such  for  more  than  20 
years  prior  to  January  16,  1892,  and  as  such 
highway  was  open  and  nsed  for  ordinary 
travel,'  passage,  and  traffic  without  distinc- 
tion; that  along  the  tine  of  certain  railroads 
south  and  north  of  appellant's  business  are 
certain  villages  where  public  and  private  im- 
provements have  been  carried  on,  and  that 
the  principal  part  of  appellant's  business 
consists  of  selling  and  delivering  Inmb»  and 
othOT  material  to  be  used  In  these  improve- 
ments, whereby  appellant  makes  large  prof- 
Its;  that,  prior  to  tbe  di^^ng  of  the  said 
sewer,  appellant  used  Central  avenue  as  a 
meana  of  access  to  Its  lumber  yards,  and 
thereby  reached  said  villages  In  connection 
with  certain  streets  running  east  and  west; 
that  since  Central  avenue  has  become  im- 
passable appellant  has  been  obliged  to  use 
Austin  avenue. 

The  bill  then  alleges  that,  on  January  16, 
1892,  the  board  of  trustees  of  said  town,  act- 
ing under  an  act  of  the  legislature  entitled 
"An  act  to  provide  f«r  pleasure  driveways  In 
Incorporated  cities,  villages  and  towns,"  ap- 
proved March  27,  1889,  passed  an  ordinance 
ordaining  that  Austin  avenue,  from  the  north 
line  of  Twenty-Second  street  to  the  south 
line  of  Morgan  boulevard,  in  the  town  of 
Cicero,  be  'designated  as  a  public  drtveway 
to  be  used  for  pleasure  driving  only,  pur- 
suant to  the  statute  In  such  case  made  and 
provided,"  which  ordinance  did  not  prohibit 
traffic  teams  tiiereon,  nor  impose  any  pen- 
alty for  tbe  violation  thereof;  that  on  May 
28,  1896,  said  board  of  trustees  pasaed  an 
ordinance,  entitled  "An  ordinance  In  refer- 
ence to  Washington  boulevard  and  Austin 
boulevard  in  the  town  of  Cicero,"  in  and  by 
which  last-named  ordinance  it  is  provided, 
amohg  other  things,  as  follows:  "All  persons 
are  also  forbidden  to  solicit  patronage  for 
any  vehicle  for  hire  upon  either  of  the  said 
boulevards;  to  drive  or  to  take  any  omnibus 
or  heavy  public  vehicle,  or  any  traffic  ve- 
hicle, whether  propellecl  by  man,  animal  or 
other  power,  upon  either  of  the  said  boule- 
vards, except  private  wagons  conveying  fam- 
ilies, or  upon  special  permission  of  this 
board;"  which  ordinance  also  Imposed  a  pen- 
alty of  from  9S  to  $100  for  each  violation  of 
its  provisions.  The  bill  further  alleges  that 
by  said  act  of  1889  the  powers  therein  con- 
ferred upon  cittea,  villages,  and  towns  shall 
only  be  exercised  when  the  corporate  author- 
ities thereof  are  petitioned  thereto  by  the 
ownets  of  more  than  two-thirds  of  the  front- 
age of  land  fronting  upon  said  proposed 
pleasure  driveway;  and  that  no  petition  was 
ever  presented  to  said  Iward  of  trustees,  ask- 
ing that  sadd  Austin  avenne  be  designated 
as  a  pleasure  driveway  between  the  termini 
mentioned  in  the  ordinances  above  named, 
as  r«]uired  by  said  act;  and  that  said  board 
were  without,  authority  aad  power  to  pass 
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Bald  ordinance!,  and  that  the  same  are  void. 
Tbe  bin  further  cbargea  that  the  act  of  1880 
above  named  Is  luconstltiitioii^  and  Told 
upon  the  alibied  sxound  that  Austin  BTOiiie 
was,  for  20  Tears  prhff  to  Its  pasuge.  a 
public  highway,  open  for  travel  of  all  kinds 
for  which  highways  are  used,  and  that  there- 
by the  right  80  to  use  the  same  was  vested 
In  an  the  citizens  of  Illinois,  and  particularly 
the  dUsou  of  said  town;  that  the  legislature 
was  wlHiout  power  to  devest  any  of  said 
citizens  of  such  vested  right;  and  that  such 
act  Is  In  conflict  with  sections  2,  18,  art  2, 
of  the  state  constitution,  and  therefore  v<dd. 
The  bOl  further  alleges  that  appellant  for 
many  years  has  conducted  a  profitable  busi- 
ness, and  spent  a  lai^  amount  of  money  In 
bnUdIng  houses  on  Its  yard,  and  occupying 
Uie  same  for  buslnesb.  and  in  purchasing 
teams  and  wagons,  and  that  the  only  way 
now  open  to  It  fur  the  dellv«7  of  material 
ulilch  It  sells  is  by  w^  of  Austin  avenue 
and  the  said  abandoned  railroad  embank- 
ment; tha^  If  It  Is  not  permitted  to  use  Aus- 
tin avenue,  its  business  wUl  be  complete 
ruined,  and  the  money  Invested  It  lost; 
and  It  win  BufCer  Irrqnrable  injury;  tbat^ 
by  said  ordinances,  traffic  teams,  like  those 
used  1^  ^ipeUant,  are  prohibited  from  trav- 
^ng  upon  said  Austin  avmue,  and  a  penalty 
is  Imposed  on  aU  parsons  violating  the  jvovl- 
sions  of  said  ordinances;  that  the  police  an- 
thorlties  of  said  town  have  arrested  appel- 
lantffl  employes  driving  Its  traffic  teams  on 
Austin  avenue,  and  put  appellant  to  great 
hwB,  inconvCTlence,  and  dsmage;  that  about 
May  23, 1896,  the  poUce  officers  of  said  town 
arrested  she  of  the  employes  of  the  an)ellant 
for  driving  traffic  teams  on  said  avenue,  and 
afterwards  abandoned  th^r  prosecution; 
tha^  after  the  passege  of  the  ordinance  of 
May  28,  1886^  said  ptdlce  officers  have  ar- 
rested ttiree  of  appellant's  employes  tor  driv- 
ing traffic  teams  on  Austin  avenue;  and  the 
prosecution  of  said  arrests  has  been  con- 
tinned  at  the  request  of  the  town  to  June 
IOUl  The  bin  further  allies  that  there  are 
many  persons  in  the  same  situation  as  that 
ef  the  ai^Uant;  that  the  enforcement  of 
said  penalties  wlU  affect  a  great  many  of 
such  persons;  that  the  prosecutions  for  the 
vloIaUon  of  said  ordinances  will  result  in  a 
multiplicity  ot  suits,  not  only  against  appel- 
lant, but  also  against  many  other  persons; 
that  the  officers  and  police  authorities  of  said 
town  threaten  to  further  enforce  said  pen- 
alties, and  arrest  appellant's  onployfis,  when 
found  violating  the  provisions  of  said  ordl- 
nances;  that,  If  said  threate  are  carried  Into 
effect,  irreparable  loss  and  Injury  wlU  be 
sustained  appeUant,  and  there  win  there- 
by result  a  multiplicity  ot  suite  against  ap- 
peUant and  Ito  employes,  which  will  greatly 
injure  It,  and  against  which  It  has  no  ade- 
quate remedy  at  law.  The  blU  furthermore 
aUeges  that  the  liability,  if  ai^,  for  such 
prosecutions,  reste  on  the  Individuals  claim- 
ing the  right  to  enforce  said  ordinances  and 


penalties,  and  who,  In  fact,  enfwee  the  same. 

<te  June  10, 1896,  the  appieUees  entered  their 
appearance,  and  filed  a  general  and  special 
demurrer  to  Qie  bill,  and  a  number  of  affi- 
davits In  opposition  to  the  motion  for  an  In- 
junction. The  motion  for  an  Injunction  was 
referred  to  a  master  In  chancery.  On  Jnne 
13,  1896,  an  amendment  was  filed  to  tbe 
bill,  setting  up  that  by  the  tenns  of  the  ordi- 
nance of  May  1896,  It  was  ordained  by 
the  town  that  Austin  boulevard  should  be 
used  for  pleasure  drives  only,  and  that  all 
persons  were  f  orbldtten  to  take  any  omnibuses 
or  heavy  public  vehicle  or  any  traffic  vehicle, 
whether  propdled  by  man,  animal,  or  other 
power,  upon  said  boulevard,  except  vpoa  the 
special  permission  of  said  board  of  trustees, 
and  that  any  person  violating  said  ordinance 
should  pay  a  fine  of  not  less  than  fS  nor 
more  than  9100  for  eadi  ofCense;  that  said 
ordinance,  In  so  far  as  it  forbade  persons 
to  take  traffic  teams  upon  said  avenue  ex- 
c^t  upon  special  permlaslim  of  said  board, 
is  uureasonaUe,  unlawful,  oppressive,  un- 
Wi,  partial,  and  not  general,  and  therefore 
Ulegal  and  void.  The  amendment  to  tbe 
biU  alleges,  As  did  the  original  bill,  the  un- 
constitutionality of  the  act  of  1888,  and  the 
void  character  of  the  ordinances  passed  there- 
under; also,  that  Hansburry  and  the  police 
officers  of  the  town,  being  the  persons  who 
enforced  said  penalties,  and  who  made  tiie 
arrests  thereunder,  and  threaten  to  continue 
to  make  arrests,  especially  of  appellant's  em- 
ployes when  they  drive  traffic  teams  on  said 
Austin  avenue  are  insolvent,  and  unable  to 
respcmd  in  damages  to  any  amount,  which 
l^)pellant  may  recover  against  them  In  an 
action  at  law,  and  that  any  Judgment  against 
than  for  damages  by  reason  of  the  enforce- 
ment of  said  penalties  and  the  trespasses 
thereby  committed  would  be  unavailing  to 
appellant,  and  wholly  lost  to  it  The  prayer 
of  the  bin  Is  that  said  town,  and  Its  captain 
of  police  and  othN-  officers,  may  be  enjoined 
from  enforchig  said  penalties  against  aiq^- 
lant  and  Its  employes,  and  from  prosecuting 
them  for  vicAatlons  of  the  proTlslons  of  said 
ordhiances;  that  said  ordinances  may  be 
declared  lltegal  and  void,  and  said  act  may 
be  declared  unconstitutional  and  void.  On 
July  16,  1886,  the  master  made  a  report,  In 
which  he  found  that  the  appellant  was  en- 
titied  to  the  Injunction  asked  for,  and  in 
which  he  recommended  that  a  decree  be  en- 
tered In  accordance  with  the  prayer  of  the- 
bllL  Objections  were  filed  to  the  master's 
report,  which  were  overruled  by  him.  On 
the  hearing  of  the  application  for  the  injunc- 
tion before  the  master,  various  affidavits 
were  ffied  by  appeUant  and  by  appeBees,  to 
whldi  said  ordinances  and  various  proceed- 
ings of  said  board  were  atteched  as  exhibits. 
On  January  11,  1887,  the  demurrer  of  tbe 
defendante  below  to  the  hXlX  was  overruledi 
and  the  detendante  answered  the  amended 
bin,  denying  the  material  allegations  thereof. 
Bepllcatlon  was  ffied  to  said  answer.  Oa 
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Julj  27,  1896,  one  of  ttie  solicitors  of  the  ap- 
pellees filed  an  affidavit,  stating  that  aU  the 
prosecutltKu  theretofore  brought  b7  Uie  town 
of  Cicero  agaliwt  Tlolators  of  said  ordinance 
of  May  23,  1886,  which  prosecntlODfl  were 
sought  to  be  restrained  by  the  appellant,  had 
been  dlemissed;  and  that  the  said  ordinance 
<tf  May  23,  1896,  had  been  repealed  by  an 
ordinance  passed  on  July  27,  1886,  by  said 
board,  and  approved  by  Its  president,  a  copy 
of  whl^  was  attached  to  said  affidavit;  and 
that,  after  the  repeal  of  said  ordinance  of 
Maj  28,  1886,  there  was  duly  pass^  ft  new 
ordinance  regulating  the  use  of  said  boule- 
vards In  said  town*  a  certlfled  copy  of  which 
last-mentioned  ordinance  was  also  attached 
to  said  affidavit,  and  showed  that  said  new 
ordinance  ot  Jnly  27, 1886,  was  snbstantlally 
the  same  as  the  old  mdlnance  ot  May  23, 
1880,  except  that  there  was  left  ont  of  It 
the  cla.ttBe  objected  to  by  appellant  In  Its 
amended  bill,  to  wit  "or  upon  special  per- 
mission of  this  board."  Thereupon  appel- 
lant filed  a  supplemental  bill,  setting  up  the 
fact  of  the  repeal  of  the  ordinance  of  May 
23,  1896,  and  of  the  passage  of  the  new 
ordinance  of  Jnly  27,  1866,  and  the  fact  of 
the  dismissal  of  the  iwosecnttoUB  against  Its 
teamsters,  as  set  forth  In  the  affidavit  of  the 
aolldtor  of  appellees.  The  snnplemmtal  bill 
then  avers:  "That  said  matters  and  things 
so.  set  up  In  said  affidavit  are  true;  that 
complainant  Is  advised  by  counsd  that  the 
dismissal  of  said  salts  and  the  repeal  of  said 
ordinance  is,  in  effect  and  law,  a  confession 
by  the  said  defendants  that  the  mat^al  al- 
legatloDB  In  said  amended  bill  are  true,  and 
chai^  that  such  action  on  the  part  of  the 
said  defendants  is  in  fact  and  law  such  a 
confession;  •  •  •  that  the  action  taken  by 
said  def^idanta  In  dismissing  said  salts  and 
In  repealing  said  ordinances  finally  puts  an 
end  to  ttie  causes  of  motion  and  matters 
In  controversy  mentioned  In  said  amended 
bni,  and  the  same  cannot  be  farther  prose* 
cated,  and  the  same  should  and  ought  to  be 
dismissed,  at  the  cost  of  fbe  said  defend- 
ants." The  supplemental  bill  then  prays 
that  the  amended  bill  be  dismissed  without 
prejudice  to  the  appellant,  and  at  the  cost 
of  the  defendants.  The  defendants  below 
(the  appellees  here)  demurred  to  the  supple- 
moital  Wl,  but  th^  demurrer  was  overrule 
ed,  and  the  an^ltees  were  ordered  to  plead 
or  answer  in  10  da^  In  their  auwer  to 
the  supptemraital  bill  the  appdlees  denied 
that  the  dismissal  of  said  iirosecutUais  was 
a  confession  on  their  part  of  the  tnifh  of  the 
an^atlons  In  the  original  and  amended  bUls, 
but  averred  that  the  dismissal  of  said  iwose- 
cutlcns  was  caused  In  ordo-  to  save  the  ap- 
pelant the  expenses  and  annoyance  occaslour 
ed  thereby,  and  that  it  was  Oie  sole  object 
of  appellees  to  protect  and  preserve  Austin 
boulevard  as  a  pleasure  driveway,  and  pre* 
vent  the  destruction  ot  the  pavemat  thereby. 
Said'  answer  admits  the  repeal  of  the  ordi- 
nance Qt  May,  188%  and  the  passage  of  the 


new  ordinance  of  July,  1896,  and  Insists  that 
both  ordinance  were  valid;  and  further- 
more sets  forth  that  since  the  filing  of  the 
bill  the  town  of  Cicero,  at  great  .expense, 
built  a  plank  roadway  upon  Central  avenue, 
connecting  It  with  Improved  streets  ronnlng 
east  and  west,  by  which  the  appellant  has 
full  and  free  access  to  all  parts  of  the  town, 
and  In  making  the  same  extended  the  sum 
of  $1,800.  Appellees  furthermore  Insist  In 
their  answer  that  the  tmly  question  Involved 
Is  a  question  of  costs,  and  that  appellant 
should  nfLy  ell  the  costs.  The  objections  to 
the  master's  report  were,  by  agreement,  al- 
lowed to  stand  as  exceptions  thereto;  and 
such  exceptions,  coming  on  to  be  beard,  were 
sustained  by  the  court  The  court  found 
that  appelant  was  not  entitled  to  the  rell^ 
prayed  In  Its  bills,  and  ordered  that  the  orig- 
inal, ammded,  and  supplemental  bUls  be  dis- 
missed for  want  of  equity,  and  that  the  ap- 
pellees recover  from  the  appelant  the  costs, 
and  have  execution  tberefor.  The  present 
appeal  Is  prosecuted  from  the  order  of  the  dr^ 
cult  court  dismissing  the  original,  amoided, 
and  supplemental  blUs  at  the  costs  ot  appeU 
lant,  the  compUdnant  below. 

Whitehead  &  Stoker  and  Cutting.  Castle  & 
WUllamB,  for  appellant  Geo.  B.  Finch  and 
F.  W.  Prlngle,  for  appellees 

MAOBUDEEt  J.  (after  stating  the  tects). 
As  will  be  seen  from  the  statement  preced- 
ing this  (Olnlon,  the  only  question  Involved 
In  tbls  case  Is  a  question  of  costs.  The  court 
below  dismissed  the  original,  amended,  and 
supplemental  bills  at  the  costs  of  the  appel- 
lant here,  who  was  the  complainant  below. 
The  appellant  insists  that  the  bill  should 
have  been  dismissed  at  tbe  costs  of  the  pres-  ' 
ent  appellees,  who  wa»  the  defendants  be- 
low. In  otdBT  to  determine  whether  tbe 
costs  should  have  been  paid  by  the  appellant 
or  by  the  appellees,  it  Is  necessary  to  consid- 
er whetha  tbe  original  and  amended  blUs  of 
the  appellant  presetted  such  equities  as  en- 
titled It  to  relief.  Booth  v.  Oalther,  68  ni. 
App.  263. 

1.  It  is  charged  by  the  appelant  in  tin 
orlgtaial  and  amended  bUls  that  tiie  act  en- 
titled "An  act  to  provide  for  pleasure  drive- 
ways In  Incorporated  eitijes,  vlllagea  and 
towiu,"  approved  March  27,  1888,  In  so  far  . 
as  it  authorises  tbe  corporate  authorities  of 
snch  municlpalltlM  to  take  puUlc  highways 
for  pleasure  driveways,  and  gives  Ibem  pow- 
er to  prohibit  traffic  teams  thereon,  and  to 
Impose  iienalties  tar  the  violation  of  ordi- 
nances pndilbtting  tbe  travel  of  such  teams 
thereon,  is  unconstltutlimal  and  void;  and 
that  any  ordinance  passed  by  any  d^,  vil- 
lage, or  town  under  and  In  pursuance  of  said 
act  Is  also  SUegeH  and  void,  as  being  baaed 
thereon.  The  first  question,  therefore,  pre- 
smted  tar  oar  eonidderatlon.  Is  whether  or 
not  the  act  of  March  27,  1888,  is  constltn- 
tlonal.  Section  1  of  jQie  act  provides:  'That 
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the  clt7  conndl  in  cities,  llie  presldeiit  and 
the  board  of  tmstees  In  Tillages,  or  the  board 
of  trustees  In  IncoEporated  towns,  whether 
Incorporated  under  the  genml  law  m  spe- 
cial charter,  shall  have  tbe  power  to  desig- 
nate by  ordinance  the  whole  or  any  part  of, 
not  to  exceed  two  itreeta,  roada,  avennes, 
bontevards  or  highways,  nnder  their  juris- 
diction, as  a  public  drlTowV.  to  be  used  for 
pleaaure  driving  only,  and  to  Improve  and 
maintain  the  same,  and  also  to  lay  ont,  es- 
taUlafa,  open,  alter,  widen,  extenifl,  grade, 
pave,  or  otherwise  Improve  and  maintain 
not  more  than  two  roads,  streets  or  avenues, 
and  designate  tbe  same  as  pleasure  drive- 
ways, to  be  used  for  pleaaure  driving  only; 
provided,  said  powers  shall  only  be  exer- 
cised when  said  corporate  authorities  are  pe- 
titioned thereto  by  the  ownera  of  more  than 
two-thirds  (%)  of  the  frontage  of  land  fronting 
vSfon  said  proposed  pleasure  drlvewaya." 
Section  2  of  nld  act  piovidea  fliat:  *'Sald 
pleasure  drlvewaya  may  be  laid  ou^  extend* 
ed  and  improved  under  the  provisions  of 
article  9  of  an  act  to  jirovlde  for  the  Incor- 
poration of  cities  and  villages,  optvored 
April  10;  1872,  in  force  July  1,  1872,  and  any 
and  all  amendmenta  tbereto.*'  Section  3  of 
said  act  provides  that:  "Said  corporate  au- 
thorities may,  by  ordinance,  regulate,  re- 
atraln  and  control  the  speed  of  travel  upon 
aald  pleasure  drives,  and  prescribe  the  kind 
of  vehicles  Ibat  sball  be  allowed  tqwn  the 
same,  and  In  all  things  may  regulate,  re- 
strain and  control  the  use  of  said  pleasure 
driveways  by  the  public  or  li^lrlduala,  and 
may  exclude  thenfrom  funeral  processions, 
hearses  and  traffic  tarns  and  vehicles,  so  as 
to  free  the  same  from  any  and  all  buslnesa 
traffic  or  objectionable  tiavd,  and  make  the 
same  a  pleasure  driveway  for  pleasure  driv- 
ing only,  and  may  prescribe  In  such  ordi- 
nances such  fines  or  penalties  for  tbe  viola- 
tion thereof  aa  fliey  are  allowed  by  law  to 
prescribe  for  the  violation  of  other  ordi- 
nances." Sess.  lAWS  111.  1888,  p.  S3.  The 
town  of  Qcno,  one  of  the  appdlees  herein. 
Is  an  Incorporated  town,  created  by  a  special 
act  of  Ibe  legislature.  3  Friv.  Laws  IlL 
1868,  p.  666.  By  Its  charter  the  town  of 
Cicero  has,  among  others,  the  following  pow- 
ers: ■To  control  and  r^ulate  tbe  blghways, 
streets,  alleys  and  public  places  and  abate 
any  obatmcUons,  encroacbmoits  or  nui- 
sances thereon.  •  •  *  The  board  of  trus- 
tees shall  have  poww  from  time  to  time,  first, 
to  open  and  lay  ont  any  new  street,  alley  or 
highway,  and  to  cause  any  street,  alley  or 
highway  to  be  altered,  widened,  extended, 
laid  out,  vacated,  Iwldged,  graded,  macada- 
mised, paved,  planked,  clayed,  graveled  or 
otherwise  Improved,  and  keep  the  same  In 
repair."  It  win  be  observed  that  aectlon 
1  of  the  act  of  1889  not  to  exceed  two  streets 
or  roads  can  be  used  for  pleasure  drives 
only;  that  Is  to  say,  the  municipality  may 
set  aj»rt  and  designate  one  m  two  streets 
IS  pleasure  driveways,,  but  not  more  than 


two.  This  restriction  as  to  the  number  of 
streete  or  roads  to  be  designated  aa  .pleasnre- 
driveways  leaves  all  the  other  streete  and 
roads  In  tbe  munldpaUty  to  be  used  for  gen- 
eral travel  and  for  traflle  teams.  It  Is  also 
to  be  observed  that  the  power  to  set  apart  a 
street  or  road  as  a  insure  driveway  can 
only  be  exercised  when  tbe  corporate  au- 
thorities are  petitioned  thereto  by  the  ownors 
of  more  tiian  two-QiIrds  of  ttie  frontage  of 
land  fronting  upon  said  proposed  pleasure 
driveways,  ^nie  pow&e  of  the  corporate  au- 
thorities Is  thus  limited  and  restrained  by 
the  wlahea  of  a  large  proportion  the  imqi- 
erty  ownm  wboaa  property  fronts  upon  the 
road  or  street  to  be  converted  Into  a  pleasnre 
driveway. 

Counsel  for  appidlant  take  the  ground  that 
the  right  of  each  dttsen  to  travel  on  and  use 
the  common  public  highways  with  an  or- 
dinary vehicle  in  the  prosecution  of  his  law- 
ful butiness  Is  a  property  rii^t,  of  wbldi  he 
cannot  be  deprived  without  due  process  of 
law.  They  also  contend  that,  when  this  right 
Is  taken  from  the  citizen  the  provisions 
of  the- above  act,  there  Is  tiiereby  a  taking 
of  private  property  for  public  use  without 
just  compensation.  In  other  woitLs,  counsd 
Invoke,  In  favdr  of  tiielr  contention  that  tbe 
act  Is  unconstitutional.  Oonat  art  2,  H  2, 
13:  1  Starr  &  a  Ann.  St  (2d  Ed.)  ^.  100, 
113.  Oonnsd  turthermoie  refer  to  many  de- 
cisions which  bOld  Ibat  the  fee  of  the  streete 
In  cities  or  Incorporated  towns  Is  held  In  trust 
by  the  corporation  for  the  benefit  of  the  pub- 
lic, and  that  a  Umltotlon  of  the  use  of  such  a 
street  to  the  purposes  of  a  {Aeasnre  drive- 
way. Instead  of  gaoeral  traffic,  is  a  vI(datlon 
of  the  trust  Such  an  act  as  the  act  of  1889 
does  not  In  any  waj  deinive  a  dtlsen  of  bis 
property  without  due  process  ol  law,  or  teke 
or  damage  iHivate  pnqierty  tor  public  use 
without  just  compoisatlon,  or  Invidve  any 
violation  of  trust  vpaa  the  part  of  the  mu- 
nicipal antliOTltles.  "The  l^lslattnre  of  tbe 
stete  represente  tbe  public  at  large,  and  has, 
In  the  absence  of  special  constitutional  re- 
straint and  subject  *  *  *  to  tbe  property 
righte  and  easonente  of  the  abutting  owner, 
full  and  paramount  authority  over  an  puUle 
ways  and  pnbUc  places."  2  Dni.  Uun.  Corp. 
(4th  Bd.)  i  666.  "The  plenary  power  of  the 
legislature  ov^*  streete  and  highways  Is  such 
that  it  may,  in  the  absence  of  special  constl- 
tntlonal  restrictions,  -racate  or  dlsamtinne 
them,  or  Invest  munldpel  corporations  with 
this  anfliority.  Without  a  judicial  determi- 
nation, a  munidpal  corporation,  under  the  au- 
thority conferred  by  tte  charter  to  locate  and 
estabUsh  streete  and  aUeys  and  to  vacate  the 
same,  may  constitutionally  ordw  a  vacatI<Hi 
of  a  street;  and  this  power,  when  noclsed 
with  due  regard  to  Individual  rights,  wffl  not 
be  restrained  at  tbe  Instance  of  a  property 
owner  dalming  that  he  Is  interested  In  ke^ 
tng  open  flie  streets  dedicated  to  ttie  pnbUc." 
Id.  I  606.  While  It  Is  true  ttiat  tbe  public 
h^hwaya  are  for  the  use  of  the  general  pub- 
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Uc,  It  l8  at  the  same  time  true  that  the  legis- 
lature Is  a  represemtatlTe  of  the  irablle  at 
As  sndi  reprearatatlTe,  it  may  grant 
ttie  nse  or  snperrlBloa  and  control  over  the 
highways  to  a  mnnldpal  eortwratfon,  so  long 
as  die  highways  are  not  dirorted  to  some  nse 
substantially  different  from  that  for  whldi 
they  were  originally  Intotded.  There  Is  no 
special  restriction  In  the  constitution  of  this 
atate  npon  the  power  of  the  legislature  In 
this  regard.  A  city  or  Incorpiwated  town  not 
only  bears  a  property  or  private  rdatlon  to 
ttie  state,  l»it  It  also  bean  a  political  relation 
Uiereto.  m  Its  p(^tlcal  retatSon  It  is  merely 
an  agency  of  the  state.  The  municipal  cor- 
porations of  the  state  are  the  mere  ereatnres 
of  the  states  and  exist  by  the  anthwity  of  the 
legislature,  and  sabject  to  Its  control.  Hence, 
when  a  dty  or  incorporated  town  holds  a 
street  for  the  benefit  of  the  pnUlc^  It  h(^ds  it 
for  the  benefit  of  that  entire  public  of  wbidi 
the  legldatare  Is  the  representatiTe.  As  the 
mnnldpallty  Is  a  mere  agoit  of  the  state,  the 
legislature  can  direct  the  manner  In  wUdi 
It  shall  control  the  streets  within  Its  limits. 
The  property  rights  and  tosements  which  the 
municipality  has  in  public  streets  and  ways 
are  held  by  It  at  the  will  of  the  legislature. 
Of  course,  this  statement  Is  subject  to  the 
further  statement  that  such  property  as  the 
municipality  holds  In  its  priTate  capacity  Is 
as  much  protected  by  tiie  constitution  as  the 
property  of  the  private  citizen.  But,  so  far 
as  It  holds  property  as  a  mere  agency  of  the 
goremment  of  tiie  state,  the  constitutional 
IHt>TfsIons  above  referred  to  have  no  appUca- 
tloa,  becaiue  the  state  can  control  the  agen- 
cies created  by  It  for  the  purposes  of  govern- 
ment An  act  which  limits  the  nse  of  a  street 
to  the  purposes  of  a  pleasure  driveway  is  In 
no  sense  dass  legislation.  AD  the  dtlsens  are 
entltied  to  tiie  use  of  the  street  for  the  pur- 
pose of  a  irieasnre  driveway.  Mother  the 
act  of  1888  nor  the  wdlnances  passed  by  the 
town  of  Cicero  in  pursoance  thereof  unjustly 
discriminate  between  the  rights  of  dtlaens  to 
travel  over  Ansthi  avenue  or  oQier  streets  (tf 
the  town.  The  act  Is  general  In  its  operation 
uptm  an  dtlsens  who  may  thhik  proper  to 
employ  their  vehldes  tm  other  than  trsffic 
purposes  over  the  street  or  streets  of  tiie  dty 
or  town  designated  as  pleasure  boulevards. 
When  an  ordinance  Imposes  restrictions  upon 
dtizens  of  a  parUcnlar  part  of  the  dty,  or 
grants  a  particular  privilege  to  a  partlcidar 
part  of  the  dtisens,  not  given  to  all  ottiers, 
then  It  may  be  obnoxious  to  the  dia^  of 
making  an  unjust  discrimination  between  tiie 
cltixens;  but  the  act  here  under  constdera* 
thm  Is  not  subject  to  any  such  charge. 

Section  22  of  article  4  of  the  constitution 
provides  that  the  general  assembly  sbaD  not 
pass  local  or  spedal  laws  "vacating  roads, 
streets,  alleys  and  mihUe  grounds.*'  This 
provision  'of  the  constitution  recognises  tiie 
right  of  the  general  assembly  to  vacate  roads 
and  streets,  provided  that  It  does  so  by  gen- 
eral laws,  and  not  by  local  or  spedal  laws. 


Of  course,  tte  right  of  the  legislature  to  va- 
cate streets  Is  snbject  to  the  condition  that 
such  vacation  is  not  for  the  benefit  at  private 
parties,  or  for  the  purpose  of  devoting  the 
streete  so  vacated  to  ^vate  uses.  Tlte  right 
ot  the  municipality  to  vacate  the  street  Is  to 
be  exerdsed  only  when  the  municipal  author- 
ities, In  the  exercise  of  tiielr  dlscretlcm,  de- 
termine that  the  street  Is  no  longor  required 
for  pdUlc  nse  and  convenience.  Smith  v. 
McDowell,  148  in.  61.  36  N.  BL  141.  The 
powu  to  vuate  or  discontinue  a  street,  qual- 
ified In  the  manner  thus  stated,  necessaiUy 
Involves  the  power  to  change  the  use  of  .the 
street  The  greats  power  of  absolutely  va- 
cating necessarily  indodes  the  lessw  power 
of  regulating  or  restraining.  If,  thesetiae, 
the  legislature  had  the  power  to  confer  upon 
tbe  town  of  Oloero  the  authority  to  vacate 
one  of  ite  streets,  it  certainly  had  the  power 
to  oonfer  upon  that  munldpality  the  power 
to  limit  the  use  of  a  street  to  a  particular 
purpose  benefiting  an  the  public,  and  not 
exduslvely  shared  by  any  class  of  the  dti- 
sens.  In  People  v.  Walsh,  96  HL  232,  it  was 
held  that  it  Is  competent  tta  the  iei^atnre 
to  transfer  the  control  of  ft  street  in  a  dty 
or  village  to  park  commissioners,  to  be  by 
them  Improved  and  controlled  for  boulevard 
and  park  purposes,  where  such  purposes  are 
not  Inconsistent  with  their  use  for  ordinary 
traveL  In  People  v.  Walsh,  supra,  the  case 
of  People  V.  Kerr,  27  N.  T.  188,  was  referred 
to  with  approval,  and  the  following  quota- 
tion was  made  therefrom:  "So  far  as  the 
existing  public  rights  In  these  streete  are  con- 
cerned, sudi  as  the  right  of  passage  and  trav- 
el over  them  as  common  highways,  a  UtUe 
refiectton  will  ahow  that  tbe  lei^slatuie  has 
supreme  control  over  tiiem.  When  no  pri- 
vate Intereste  are  involved  or  Invaded,  the 
legislature  may  dose  a  highway,  and  relin- 
quish altogether  Ite  use  by  the  public;  or  It 
may  regulate  such  use,  or  restrict  it  to  pe- 
culiar vehicles,  or  to  the  use' of  particular 
motive  power.  It  may  change  one  kind  of 
use  Into  another,  so  long  as  the  pn^rty  con- 
tinues devoted  to  public  use.  What  belongs 
to  the  public  may  be  controlled  and  dis- 
posed of  In  any  way  which  the  public  agent 
sees  fit**  City  of  Chicago  v.  Rumsey,  87  111. 
848;  Same  r.  Union  Bldg.  Ass'n,  102  III.  370. 
It  is  said  by  Dillon.  In  his  work  on  Municipal 
Corporations  (4th  Bd.,  S  657):  "As  respects 
the  public  or  municipalities,  there  is,  in  the 
absence  of  spedal  constitutional  restriction, 
no  limit  upon  the  power  of  the  legislature  as 
to  the  ustf  to  which  streete  may  be  devoted.'* 
This  court  held  to  the  same  effect  in  Meyer 
V.  Vniage  of  Ttentopolls,  181  III.  552,  28  N.  B. 
«51:  True  V.  Davis,  188  lU;  522,  22  N.  B. 
410;  Barrows  v.  City  of  Sycamore,  150  IlL 
588,  87  N.  B.  1008;  Simon  v.  Norihup,  27  Or. 
487,  40  Pac.  660.  l^ls  court  has  In  many 
cases  recognized  the  power  of  the  city  at 
Chicago  to  tatn  over  a  particular  street  to 
the  cotttnd  of  park  commissioners,  and  to 
permit  Uie  use  <tf  the  street  to  be  regulated 
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and  goremed  by  such  commissioner*.  These 
CBKS  concede  the  power  of  the  legidature 
orer  tbe  public  streets,  and  its  right  to 
change  the  poisesBion  and  control  of  the 
same  when  private  rights  are  not  rlolated. 
Ordinarily,  such  prlrate  rlghta  are  tbe  rights 
of  abutters,  or  property  owners  owning  prop- 
erty fronting  upon  such  street,  and  not  tbe 
rights  of  dtlsens  as  to  tbe  character  of  tbe 
vehldefl  which  they  may  drive  over  tbe 
streets.  McCormlck  t.  Commlstioners,  UN) 
HL  S16, 87  N.  B.  1075;  Ckimmlsslonera  v.  Mc- 
MuUen,  131  HI.  170.  25  N.  B.  676.  There  Is 
nothing  unreaKmable  in  ezdndlE^  traffic 
teams  from  a  street  designated  and  Intended 
to  be  a  pleasure  driveway.  Such  a  drlvemy 
must  be  constructed  and  paved  In  a  partlcn* 
lar  manner;  aiid.  If  heavy  teaming  Is  lU- 
lowed,  Injury  would  result,  and  firequent  re- 
pairing would  be  made  necessary.  Ndtfaer 
can  It  be  sfUd  that  pleasure  and  recreation 
ore  not  as  much  for  the  good  of  the  people 
as  business  and  traffic.  Barrows  ▼.  City  of 
Sycamore,  supra.  The  leglslattve  authority 
to  do  what  Is  here  objected  to  was  confmed 
upon  the  town  of  Oicero  under  Its  diar^ 
before  the  passage  of  the  act  of  1889.  But 
the  act  gave  further  protection  to  tbe  rights 
of  the  people  by  requiring  the  asseDt  of  the 
owners  of  more  than  two-thtrds  of  the  front- 
age upon  the  street.  Our  coochialon  la  that 
the  act  o^  1889  Is  not  nnconatitutlonal  for 
any  of  tbe  reasons  here  urged  against  Its 
validity. 

2.  It  Is  next  Insisted  by  appellant  that  the 
ordinances  of  January  16,  1892,  and  of  May 
28,  1806,  passed  by  the  board  of  trustees  of 
the  town  of  Cicero,  were  Illegal  and  void  up- 
on the  alleged  gronnd  that  no  petition  was 
presented  to  the  corporate  authorities  of  the 
town  by  the  owners  of  more  than  two-thirds 
of  the  frontage  of  the  land  between  the  ter- 
mini mentioned  In  said  ordinances;  and  that 
tbe  said  ordinances  are  uncertain,  unreason- 
able, not  general,  and  not  Impartial,  as  re- 
aerring  to  the  corporate  authorities  the  priv- 
ilege of  enforcing  them  or  not,  at  their  pleas- 
ure. 

The  exhibits  attached  to  the  affidavits  and 
answers  show  that  petitions  were  filed  for 
converting  Austin  avenue  into  a  boulevard 
between  the  termini  named  la  the  ordinan- 
ces; that  these  petitions  were  referred  to  a 
committee  for  verification;  that  such  com- 
mittee reported  that  all  the  algoatures  there- 
to had  been  verified,  and  that  the  signatures 
of  tbe  petitioners  represented  more  than  two- 
thirds  of  tbe  frontage.  The  act  of  1880  does 
not  specify  any  particular  kind  of  petition, 
and  does  not  require  that  the  petition  shall 
be  a  single  document.  It  appears  here  that 
the  town  board  was  petitioned  by  the  owners 
of  more  than  two-thltds  of  the  frontage  of 
land  fronting  upon  tbe  driveway;  and  we 
are  Inclined  to  the  opinion  that  the  town 
board  was  sufficiently  and  legally  petitioned 
to  designate  Austin  avenue  as  a  pleasure 


driveway  between  tbe  termini  mentioned  la 
the  mrdlnances. 

But  the  other  ground  upon  which  the  ordi- 
nance of  May  23,  1896,  Is  attacked  as  In- 
valid Is  of  a  more  serious  character.  By  the 
ordinance  of  May  2St  1806,  all  persona  are 
forbidden  to  take  any  omnibus  or  heavy 
vehicle  or  any  traffic  vehlde  upon  either  of 
the  boulevards  therein  named,  except  [urlvate 
Wagons  conveying  families,  "or  upon  special 
permission  of  tbis  board."  The  meaning  of 
this  provision  Is  that  all  traffic  vehicles,  ex- 
cept private  wagons  conveying  families,  are 
only  forbidden  the  use  of  the  boulevards  In 
case  their  owners  do  not  obtain  the  special 
permission  of  tbe  board  of  trustees.  In  other 
words,  the  discretion  Is  lodged  with  tbe 
board  of  trustees  to  permit  or  not  to  permit 
traffic  vehicles  to  be  used  upon  the  boule- 
vards In  question.  The  ordinance,  In  so  tar 
as  it  invests  tbe  board  of  trustees  with  the 
discretion  here  Indicated,  Is  unreasonable. 
It  prohibits  that  which  ia  In  Itself,  and  as  a 
general  thmg,  perfectly  lawful,  and  leaves 
the  power  of  permitting  or  forbidding  tbe  use 
of  trafllc  teams  upon  the  boulevards  to  an 
unregulated  official  discretion,  when  the 
whole  matter  should  be  regulated  1^  pet^ 
manent  local  provisions  operating  generally 
and  Impartially.  The  ordinance  Is  not  gen- 
eral m  Its  operation.  It  does  not  affect  all 
citizens  alike  who  use  traffic  vehicles.  It  Is 
only  persons  driving  traffic  vehicles  upon  the 
boulevards  without  the  permission  of  the 
board  of  trustees  who  are  subjected  to  the 
penalties  of  the  ordinance.  The  ordinance 
In  no  way  regulates  or  controls  tbe  discretion 
vested  thereby  In  the  board.  It  prescribes  no 
conditions  upon  which  the  special  permission 
of  the  board  is  to  be  granted.  Thus,  the 
board  is  clothed  with  the  right  to  grant  the 
privilege  to  some  and  to  deny  It  to  others. 
Ordinances  which  thne  Invest  a  city  council 
or  a  board  of  trustees  with  a  discretion 
which  Is  purely  arbitrary,  and  which  may  l>fr 
exercised  In  the  interest  of  a  favored  few, 
are  unreasonable  and  invalid.  The  ordi- 
nance should  have  established  a  rule  by 
which  Its  impartial  enforcement  could  be 
secured.  Tbis  position  is  sustained  by  the 
weight  of  authority.  City  of  Chicago  v. 
Trotter,  136  111.  430,  26  N.  E.  359;  Rich  v. 
City  of  NapervUle.  42  III.  App.  222;  In 
Fraaee,  63  Mich.  390,  30  N.  W.  72;  City  of 
Plymouth  v.  Schulthels,  135^  Ind.  701,  35  N. 
E.  14;  State  v.  Bareosteln,  66  Iowa,  249. 
23  N.  W.  652;  Commissioners,  etc.,  of  North- 
ern Liberties  v.  Northern  Liberties  Gas  Co., 
12  Pa.  St.  318;  Austin  v.  Murray,  16  Pick. 
126;  Landls  v.  Borough  of  Vlnelond,  54  X. 
J.  Law,  75,  23  Atl.  357;  State  v.  Mahner, 
43  La.  Ann.  49G,  9  South.  480;  State  v.  Du- 
laney,  43  La.  Ann.  500,  9  South.  481;  Wo 
Lee  V.  Hopkins,  118  IT.  8.  356,  6  Sup.  Ct. 
1004;  Newton  v.  Belger,  143  Mass.  596,  10 
N.  E.  464;  1  DUl.  Mun.  Corp.  (4th  Ed.)  | 
321;  Baltimore  v.  Radecke.  49  Md.  217.  It 
Is  insisted  by  appellees  that  tbe  ordinance 
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of  May  23.  1886,  1b  not  void,  In  the  respect 
Here  Indicated,  as  to  tbe  whole  oC  the  ordi- 
nance hat  oiUy  T<^  as  to  ttw  part  of  It 
which  makes  the  use  of  Ixaffic  teams  upon 
an  ETenue  or  tMnlevard  d^ndent  upon  the 
special  pennlulon  of  the  board  of  tmstees. 
In  sovport  of  tlUa  ctmtwtton  the  well-43iown 
mle  Is  Invoked  that,  where  certain  prorlslona 
of  an  ordinance  are  void,  the  court  will  not 
declare  void  those  provisions  relating  to  the 
snbject-matter  of  the  wdlnance  which  are 
distinct  and  s^arate  from  the  void  prorl- 
akms.  If  an  ordinance,  or  even  the  same 
section  of  an  ordinance,  contains  two  separate 
provisions,  relating  to  different  acts,  with 
distinct  penalties  for  each,  one  of  which  is 
valid  and  the  other  void,  •the  ordinance  may 
be  enforced  as  to  that  part  of  It  which  is 
valid.  When  an  ordinance  consists  of  sev- 
eral distinct  and  Independent  parts,  although 
one  or  more  of  them  may  be  void,  the  rest 
are  equally  valid,  as  If  the  void  clauses  bad 
been  omitted.  Bat  where  an  ordinance  Is 
entire,  and  each  part  has  a  general  inflnence 
over  the  rest,  and  one  part  of  It  Is  void,  the 
entire  ordinance  Is  void.  The  void  part  of 
the  ordinance  makes  ttie  wtuAe  ordinance 
void  If  the  void  and  valid  parts  are  so  con- 
nected as  to  be  essential  to  each  other.  1 
DIU.  Mnn.  Corp.  (4th  Bd.)  fi  1«L  We  are 
inclined  to  think  that  the  objectionable  clause 
is  here  so  Intimately  cmmected  with  the 
other  portions  of  the  ordinsnce  as  to  per* 
meate  the  whole,  and  make  the  whole  void. 
The  ordinance  does  not  positively  and  abso- 
Intdy  ezdade  all  traffic  teams,  bnt  It  only 
excludes  such  traffic  teams  as  the  board  of 
trustees  may  not  specially  permit  to  pass 
over  the  avenu&  Bnt  If  It  were  true  that 
tiie  void  portirai  of  the  ordinance  can  be 
arated  from  the  valid  portion,  so  as  to  pennit 
ttie  latter  -to  stand.  It  Is  neverthetess  the  fact 
that  the  portion  of  the  ordinance  which  con- 
teia  upon  the  board  of  trustees  the  dtocre- 
tlonary  power  already  referred  to  Is -the  por- 
tion thereof  which  aiq^Ues  to  the  iq^peUant 
in  this  case.  The  prosecutions  were  InsUtnt' 
ed  against  It  or  Its  employes  because  It  was 
driving  traffic  vehicles  over  the  boulevard, 
and  not  becanse  It  was  drlvhig  private 
wagons  containing  families.  The  arresto  of 
appellant's  employes  were  made  because  of 
a  violation  of  that  part  ot  the  ordinance 
which  confers  the  discretion  upon  the  board, 
and  which  Is,  therefore,  void.  Our  conclu- 
sion upon  this  branch  of  the  case  U  tiiat  the 
ordinance  of  May  28,  1896,  must  be  regarded 
as  having  been  Invalid,  because  of  the  dis- 
cretionary power  conferred  upon  the  board 
of  trustees. 

S.  It  Is  claimed  by  tiie  appdlees  that  a 
court  of  equity  bad  no  Jurisdiction  in  such  a 
case  as  was  made  by  the  bill  and  amended 
bill  of  the  appdlant  herein.  The  want  ot 
jurisdiction  is  souc^t  to  be  estaUlshed  on 
two  grounds.  In  the  first  place,  it  Is  said 
that  the  appeUant  Old  not  allege  tn  Ito  bill 
any  special  damage  to  Itself,  different  In  de- 


gree and  tn  kind  from  that  suffered  by  tlie 
public  at  large.  The  general  role  is  that, 
when  the  duty  about  to  be  violated  by  the 
corporation  or  Its  officers  Is  public  in  Its 
nature,  and  affects  all  the  Inbabitanta  alike, 
one  not  suffering  any  special  Injury  cannot. 
In  his  own  name,  m  by  uniting  with  others, 
maintain  a  bill  for  Injunction.  A  private 
Individual  cannot  maintain  a  bill  to  enjoin 
a  breach  of  public  trust  without  showing 
tiiat  he  will  be  specially  Injured  thereby. 
Where  no  Injury  results  to  the  individual, 
the  puMlc  only  can  complain.  Hence,  In  the 
declaration  or  bill  the  party  complalnli^ 
must  allege  and  prove  some  special  damage, 
different  In  kind  and  degree  from  that  suf- 
fered by  the  general  public.  City  of  caU- 
cago  V.  VaUm  Bldg.  Ass'n,  supra;  Barrows 
V.  City  of  Sycamore.  ISO  lU.  688,  87  N.  B. 
1086;  Field  v.  Barling,  149  HI.  656,  87  N.  SL 
850;  Smim  V.  McDowell,  supra.  If  tiie  rule 
thus  announced  is  applied  to  the  allegations 
of  the  bin  in  tills  case,  It  will  be  seen  tfast 
facta  are  set  up  whUii  show  a  special  Injury 
to  the  appellant  dlffoent  In  kind  and  de- 
gree from  that  suffered  by  -Qie  general  pub- 
lic. The  complaint  made  Is  not  of  the  In- 
convenience suffered  from  being  forbidden 
to  travel  upon  the  bonlevard  wltit  traffic 
wagons.  Buch  inconvenience  Is  suffered  by 
all  other  persons  using  traffic  wagons  In  com- 
mon with  the  ai^Uant  Bnt  the  bill  shows 
that  there  woe  only  two  avenues  in  tiie 
town  of  Clcera,  running  north  and  south, 
which  could  be  need  hy  the  appeUant  for  the 
purpose  of  delivering  ito  lumber  and  build- 
ing material  to  the  persons  to  whcnn  It  was 
vAA,  TbiNe  two  avenues  were  Oenttal  ave- 
nue and  Austin  avenue.  The  bill  alleges 
that  Central  avenue  wu  rendered  impass- 
able by  the  building  of  a  sewer  thereto,  and 
a  trench  for  the  sewer,  and  flie  throwing  up 
of  dirt  upon  the  sides  of  the  trendi.  It  also 
avers  that  the  i^dlant  was  forbidden  to 
use  Austin  avenue  by  the  town  authorittes 
imiev  the  ordinances  In  question.  It  was 
tiius  shut  off  from  tiie  use  of  any  avenue, 
and  tiiereby  prevoited  from  delivering  the 
lumber  and  other  matnlal  sold  by  It  to  the 
parties  entitled  to  recdve  it  Ito  business 
was  In  this  vray  Injured  ahd  destroyed.  The 
qtpdlan^  therefore,  suffered  a  special  In- 
jury, different  from  that  which  was  sustain- 
ed!^ the  general  public.  In  Bhero  v.  Carey, 
86  Minn.  428.  29  N.  W.  68,  whlcb  was  an 
acti«i  for  obstructliv  a  highway,  a  com- 
plaint was  held  to  be  insufficlmt  In  tiie  nec- 
essary avermento.of  special  damage,  which 
alleged  generally  that  the  plaintiff  was  com- 
pelled to  travti  by  longa  and  wwse  roads, 
and  could  only  reaidi  certain  i^ces  by  trei^ 
passing  upon  private  lands,  and  was  therein 
prevented  tram  marketing  bis  prodncew  The 
decision  to  that  case,  however,  was  based 
upon  tlw  decision  in  the  case  of  Houck  v. 
Wachter,  34  Md.  266.  Upon  reference  to  the 
latter  case,  the  declaration  showed  that,  by 
reason  of  a  certato  obstruction  In  the  high- 
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way,  appellant  was  obliged  to  tntrel  a  longer 
and  more  clrcultona  route,  and  It  was  held 
tbat  tbe  declaration  did  not  abow  such  spe- 
cial damage  aa  to  e&tlfle  tbe  appellant  to 
maintain  an  action.  It  mm,  hoireTer,  said 
In  that  case  tbat  tbe  dedaratlon  did  not  aver 
that  tbe  highway  which  was  obstmcted  was 
the  only  way  to  and  from  appellant*! -farm, 
or  that  such  highway  was  necessary  to  en- 
able blm  to  pass  and  repass  from  bis  farm 
to  min  and  market  Tbe  plain  Inthnatlon 
of  the  conrt  there  Is  tbat.  If  tbe  allegatjon 
bad  been  tbat  the  highway  obatmcted  was 
tbe  only  way  to  and  from  tbe  farm,  there 
would  bare  been  a  sufficient  allegation  of 
special  damage.  But  tbe  mere  fact  that  ap- 
pellant waa  obliged  to  proceed  by  a  rery  dr- 
eultous  route  waa  not  a  statement  of  any 
other  Inconvenlenra  suffered  by  blm  than 
tbat  which  was  common  to  tbe  rest  of  tbe 
traveltaig  community.  It  was  lUso  tiiereln 
said  that  when  a  plaintiff  had  been  delayed 
for  four  hours  by  an  unlawful  obstmctlon 
In  the  highway,  and  was  thereby  prevented 
from  performing  his  journey  aa  many  times 
In  a  day  aa  If  the  obstruction  bad  not  ex- 
isted, there  waa  a  sofflcloit  special  or  par- 
ticular Injury  to  entitle  him  to  maintain  the 
suit,  becanse  It  appeared  that  he  waa  en- 
gaged In  carrying  coal  upon  the  higbmy, 
and  tbe  damage  be  suffered  wan  In  the  con- 
duct  of  his  business,  and  of  a  substantial 
nature,  and  was  different  In  kind  from  tbat 
suffered  by  the  public  at  large.  So,  In  the 
case  at  bar,  under  tbe  facts  already  stated, 
the  appellant  snffwed  damage  of  a  substan- 
tial nature  In  tbe  conduct  of  hto  business, 
vrtilch  was  dlfleroit  from  that  suffered  Uy 
tile  general  public. 

In  the  seomd  plac^  It  Is  said  that  on  In- 
junction will  not  Issue  to  prerait  the  en- 
forcement at  an  Invalid  ordinance,  and  that 
no  case  was  made  by  tiie  blUa  which  JUBtl- 
fled  tbe  appellant  In  coming  Into  a  cotirt  of 
equity.  It  la  true  tbat,  where  an  ordinance 
has  been  enacted  by  tbe  proper  authorities, 
a  court  of  eQolty  wUl  not  Interfere  by  In- 
junction to  restrabi  Its  mforcement  In  the 
appropriate  courts  upon  the  ground  that  such 
ordinance  Is  Illegal,  or  upon  tbe  alleged  in- 
nocence  of  the  parties  choiged;  nor  wIU  the 
court  enjobi  proceedh^  for  tbe  enforcement 
of  such  an  ordinance  for  the  purpose  of  de- 
termining the  validity  of  the  ordinance,  when 
the  defendant  has  an  adequate  remedy  at 
biw.  But  It  Is  wen  settled  that  there  ax« 
two  esceptlons  to  the  rule  that  oourta  ot 
«qultr  will  not  Interfere  ■  to  nslraln  tres- 
passes, whether  committed  under  the  forms 
of  law  or  otherwise,  niese  exceptions  are: 
First,  to  prevent  Irreparable  Injury;  and,  sec- 
ond, to  prevent  a  multiplldty  of  suits.  It 
may  be  tbat  the  bills  of  appellant  could  not 
be  austal&ed  for  the  purpose  of  preventing 
a  multiplicity  of  suits,  because  ttie  suits 
•ought  to  be  enjoined  were  not  between  dif- 
ferent persona  assailing  Ibe  same  right  and 
thbig,  but  wen  cases  where  tbe  right  waa 


disputed  between  two  persons  only  for  them- 
selves alone.  However  this  may  be,  the 
bills  were  snffldent  upon  the  other  ground; 
that  Is  to  say,  for  the  purpose  of  prevCTtlng 
Irreparable  Injury.  The  aroellant  showed 
that  It  bad  no  means  of  transacting  Its  busi- 
ness without  tite  use  of  Austin  avome,  and 
that  whenever  one  of  Its  wagons  went  upon 
such  avenue  tbe  driver  thoeof  was  arrested 
under  tbe  ordinance,  and  a  numbec  of  prose 
cations  were  taisUtuted  against  It  Tba  bUl 
alleges  that  tiie  officers  of  the  town,  Institut- 
ing these  iffosecuttons,  were  Insolvent  so  tbat 
no  damages  coidd  be  recovwed  against  titan 
In  an  action  at  law.  In  Foyer  v.  l^llage  of 
Des  Plaines,  128  UL  111*  13  N.  B.  819,  and 
Stock  Bxc^nge  v.  UcGlangbry,  148  ni.  872, 
86  N.  B.  88,  and  Commissioners  v.  Orem, 
156  UL  OM,  41  N.  BL  164,  there  were  no  al- 
legations In  tiie  bllto  tiiat  tbe  parties  cbar> 
ged  wltii  tbe  trespaases  were  insolvent  In 
this  respect  those  cases  are  different  ftom  the 
case  at  bar.  In  Owens  v.  Orossett  105  UL 
354,  It  ma  said  (page  357):  '^t  U  first  xag- 
ed  In  affirmance  of  tbe  decree  dismissing  the 
bill  that  It  win  not  lie  to  enjoin  a  trespass. 
Such  Is  undoubtedly  tbe  rule  where  it  Is 
a  simple  tre^aas  to  property,  and  Is  but  a 
single  act  and  tbe  person  committing  or 
threatening  the  tre^sg  Is  aUe  to  respond 
In  <damageB;  but  where  be  Is  insolvent  and 
repeated  trespssses  of  a  grave  chance  are 
threateoed  to  be  repeated,  equity  wlU  Inter- 
fere to  prevent  tiie  wrong  1^  restntalng  Qie 
threatened  trespan."  TUs  buiguage  ex- 
press^ fits  tbe  tects  In  the  cose  at  bar.  Our 
conclusion  Is  that  a  court  of  equity  had  Juris- 
diction to  entertain  tbe  bills  filed  by  tiie  ap- 
pellant both  upon  the  ground  tbat  tiie  blUs 
showed  a  special  damage  to  tin  appellant 
difremt  tai  Und  and  degree  from  Hiat  suf- 
fered by  tbe  gaaeral  public,  and  also  upon 
the  gnund  tbat  vpeBant,  according  to  the 
showing  of  the  blUs,  hod  suffered  Irrepsxa- 
ble  Injury. 

Inasmuch  as  the  appellant  was  propei^ 
In  a  court  of  equity,  and  Inasmuch  as  the 
ordinance  under  irtilch  Its  employ^  were 
prosecuted  was  void  reascoi  of  the  dlscre- 
thm  vested  bi  tiie  board  of  trustees,  a  case 
was  made  by  tiie  oxlgbud  and  amended  Mis 
wtaldi  entitled  the  appenant  to  relief,  evm 
though  Its  charge  that  the  act  of  1888  was 
unconstitutional  was  not  sustained.  The 
origbuU,  amended,  and  supi^mental  billa, 
tiierefore,  should  have  been  ^smlssed  by  the 
cbcult  court  at  the  costs  of  the  appdlees, 
and  not  at  the  costs  of  the  appellant  Of 
course,  aftor  the  ladlnance  of  May  28,  1886, 
was  repealed,  and  the  new  ordinance  <^  July 
27,  1886.  was  passed,  without  tbe  objection- 
able dause.  and  after  aU  the  prosecutions 
against  ai^^lanf  a  emiAoyte  wen  dismissed, 
there  was  no  longer  a  necessity  for  continu- 
ing the  litigation  between  tiie  partiea  to  these 
suits,  except  so  far  as  It  was  necessary  to 
dispose  of  the  question  of  costs.  The  prayer 
of  the  sup^emental  bUl  filed  by  tbe  appellant 
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was  for  ft  dismissal  of  the  suit  at  the  costs 
of  the  defendants  thereto,  the  present  ap- 
peUees.  We  are  of  the  opinion  that  the  pray- 
er of  the  supplemental  bill  In  this  respect 
should  have  been  granted,  and  that  the  coort 
erced  in  requiring  the  appellant,  instead  of 
the  appellees,  to  pay  the  costs  of  the  pro- 
ceedhig.  For  the  error  thus  Indicated,  the 
decree  of  the  circuit  court  is  reversed,  and 
the  cause  Is  remanded  to  tiiat  court,  with 
directions  to  dismiss  the  bills  at  the  costs  of 
the  defendants  below.  Reversed  and  re- 
manded. 


(Xri  in.  64) 

MORTON  r.  MURRAT  et  aL 
(Supreme  Court  of  IlUnols.   Oct  24,  189a) 
Statute  or  Ftticos— Ktidencb. 

Letter  to  plaintiff  containing  an  agreement 
as  to  real  estate,  signed  in  deceased's  name, 
with  a  cross  before  It,  *n>y"  Us  wife,  will  be 
held  his  act,  so  as  to  satisfy  the  statnte  of 
frauds,  though  there  was  no  direct  proof  that 
he  was  present  and  dictated  It;  It  appearing 
that  he  sometimes  signed  papers  with  a  cross; 
it  haying,  after  stating  that  he  wanted  her  to 
write  and  that  ttiis  was  what  he  said,  proceed- 
ed, as  If  coming  directly  from  him:  "As  I  have 
ahrays  promised  to  give  you  a  farm,  I  hare 
bongiit  the  S.  farm  •  •  •  tot  you;  I  will 
make  yon  a  deed  to  it;  I  think  this  will  pay 
you  for  all  the  work  you  have  done  for  me, 
etc.;  It  appearing  that  he  rarely  did  any  writ- 
ing, and  that  she  was  in  the  haMt  of  dung  it 
for  him,  and  that,  before  the  letter  was  writ- 
ten, he  spoke  of  writing  to  plaintiff  about  the 
matter,  and  afterwards  repeatedly  spoke  of 
having  written  to  plaintiff  about  conveying  the 
land  to  him;  it  not  t)elng  pretended  that  he 
wrote  more  than  one  letter  on  the  subject;  it 
being  clear  that  he  imew  of  the  letter  and  its 
contents,  and  regarded  It  as  his  own,  and  ex-' 
pressed  his  intention  of  complying  with  its 
terms;  and  the  testimony  tsndioc  to  prove  that 
he  mailed  it  himself. 
Magmder,  J.,  dissenting. 

App«d  from  dicoJt  ooor^  HcDonoagb  coun- 
ty; Ohaiies  J.  Scofleld,  Judge. 

Bni  by  Joseidi  R.  Mortoi  against  Ajuift 
Murray  and  others.  Decree  for  defendants. 
CtHuplalnaiit  appeals.  Reversed. 

This  bm  for  specific  performance  was 
brought  by  appellant,  Joseph  R.  Morton, 
against  the  heirs  at  law  of  John  F.  Murray, 
deceased,  to  compel  them  to  make  blm  a  deed 
to  the  SI  H  of  the  S.  B.  U  of  section  18,  In 
township  6  N.,  and  range  8  W.,  in  McDonough 
connty.  The  bill  alleged  that  ai^tellant,  In 
August,  ISTSt  being  then  14  years  old.  went 
to  live  and  work  tor  John  F.  Murray,  whose 
wife  was  ai^Uanf 8  aunt,  and  that  he  so 
lived  with  and  worked  for  Murray  on  his 
tarm,  as  a  farm  hand,  until  August,  1880; 
that  the  work  he  did  was  reasonaUy  worth 
|20  a  mouth,  and  that  all  he  ever  received 
for  such  work  was  Just  enough  to  clotbe  blm,— 
about  $20  or  |30  a  year;  that,  when  he  quit 
wmrklng  tor  Murray,  he  complained  to  him 
that  be  had  not  been  paid  enough  for  his 
work;  and  that  then  Murray,  for  the  purpose 
of  quieting  and  satisfying  him,  told  blm  that, 
whenever  he  got  married  and  settled  down, 


he  vrould  give  him  a  piece  of  land  that  would 
more  than  recompense  him  for  all  he  had 
ever  done  for  hbu,  and  that  he  (appellant), 
believing  and  trusting  in  such  promise,  let  ^e 
matter  of  his  wages  pass;  that  afterwards 
he  went  to  Nebraska,  and  there  farmed,  and 
while  living  In  Nebraska,  and  still  being  a 
single  man,  Murray  wrote,  or  caused  to  be 
written,  and  sent  to  him  by  mall,  his  (Mur-. 
ray's)  contract,  as  follows: 

"Colchester  mi  Febuary  the  4  1S86. 

*'Dear  nephew  wee  are  all  well  ase  1  hope 
this  will  find  you  the  same  well  Joe  your 
uncle  John  wanted  mee  to  rlt  to  you  for 
him  this  Is  what  he  sed  well  Jo  ase  I  bare 
always  promest  to  give  yo  a  farm  I  have 
bought  the  BiUey  O  Stevens  farme  and  the 
Dan  Clark  forty  for  yo  I  want  you  to  get 
you  a  wife  and  come  borne  and  tind  It  and 
give  me  the  toflths  ase  long  as  I  live  then  to 
Llsey  as  long  as  she  lives  and  at  oure  detb 
the  land  shall  be  yours  I  will  make  you  a 
deed  to  It  I  think  this  vriU  pay  you  for  all  the 
work  you  have  don  for  mee  I  will  tile  It  out 
and  help  you  to  fix  up  the  house  and  bam  and 
ase  mutch  other  improving  as  I  see  fit  to  do 
but  dont  marry  s<Hne  one  that  you  doot  like 
Just  to  get  the  land  for  if  you  will  take  it 
thataway  and  be  satisfied  I  will  cheep  It  five 
years  for  yon  If  you  want  mee  to  for  the  rent 
I  get  from  others  will  be  the  same  ase  what 
you  would  pay  me  for  the  land  but  If  not  I 
will  sell  the  land  I  want  to  g^ve  Wlb  the  same 
clnd  of  a  canche  on  a  pece  of  land  no  more 
at  present  I  will  close  hoping  to  her  frome 
yon  soon  from   X  J.  F.  Murray 

"by  Mrs.  John  Murray." 

The  bill  further  alleges  that  Murray  seldom 
did  any  writing,  except  sometimes  signing  his 
name,  and  that  his  wife  was  In  the  habit  of 
doing  his  writing  for  him,  and  signing  his 
name  to  all  papers,  and  that  she  wrote  the 
foregoing  letter,  and  signed  his  name  to  it  at 
his  instance;  that  the  words  "nephew"  and 
"Jo,"  in  t^e  letter,  referred  to  appellant,  and 
"Llsey"  to  Mrs.  Murray,  and  that  the  land  re- 
ferred to  was  the  land  above  described;  tbat 
appellant  notified  Murray  that  he  would  take 
the  land  and  accept  tine  proposition  made  in 
said  contract  In  full  satisfaction  of  all  claims 
against  him.  The  bill  further  alleged,  that 
the  complainant  was  married  In  March.  1889. 
and  that,  on  acconnt  of  the  land  being  then 
rented,  he  did  not  move  Into  the  house  then 
on  the  premises  until  March,  1890,  and  that 
he  then  took  irassesslon  for  the  purpose  of 
complying,  and  In  compliance,  with  the  terms 
and  conditions  of  the  contract;  that  he  re- 
mained on  the  land,  and  farmed  It,  until 
March  1, 1895.  and  paid  Murray  two-fifths  of 
an  that  was  raised  and  grown  on  the  land, 
and  also  for  the  use  of  the  pasture,  all  to 
Murray's  entire  satisfaction,  and  that  he 
made  lasting  and  valuable  Improvements  on 
the  farm;  that,  wishing  to  farm  more  land, 
he  rented  80  acres  about  three  miles  distant, 
and  farmed  it  for  several  years;  that  In  the 
spring  of  189S,  after  consultation  with  and 
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on  the  advice  of  Murray,  he  rented  a  qiiar* 
ter  sectloD  In  another  township,  and  moved  on 
the  game.  In  order  to  save  the  loss  of  time  la 
going  to  and  from  his  house ;  that  It  was  then 
onderstood  between  them  that  he  should  move 
back  on  the  Murray  land  In  the  fall  of  1896. 
and  form  It^  and  hold  It  Just  the  same  as  be- 
fore, and  that  Murray  would,  before  his 
death,  conrey  the  same  to  him;  that  be  had 
made  all  arrangements  and  did  Intend  to 
move  back  into  the  house  In  October,  1896, 
when  tenant  was  to  move  out,  but  that  the 
heirs  of  Murray  (Murray  and  wife  harlng 
died),  tn  order  to  hinder  and  prevent  him 
from  talcing  possession,  surreptitiously  pro- 
cured one"  Stoneklng  to  move  Into  the  house 
before  the  tenant  bad  vacated  the  same;  and 
that  Stoneklng  was  now  unlawfully  In  posses- 
sion, under  one  Wilbur  Sutton,  who  claimed 
the  land.  The  bill  farther  alleged  that  Mur- 
ray died,  testate,  April  9,  1806,  and.  by  his 
win,  devised  certain  lands  to  said  Wilbur 
Sutton,  but  the  parcel  of  land  here  In  con- 
troversy was  not  mentioned  In  said  will; 
that  said  Murray  left  no  widow,  child,  or 
children  Burvtrlng  him.  The  bill  prayed  for 
specific  performance  of  the  contract,  and  for 
general  relief.  Defendants,  In  their  answer, 
denied  all  the  material  allegations  In  the  bill 
specifically,  claiming  that  appellant's  posses- 
sion was  only  that  of  a  tenant  and  not  In 
pursuance  of  any  agreement  that  the  land 
was  to  be  his,  and  set  up  and  pleaded  the 
statute  of  frauds  as  to  any  such  agreement. 
On  the  hearing,  the  blU  was  dismissed  for 
want  of  equity,  and  appellant  has  appealed 
to  this  court. 

0.  F.  Wbeat  for  ^ipellant.   Neece  *  Bon, 

tor  appellees. 

CARTEH,  O.  J.  This  was  a  bill  for  the 
specific  performance  of  a  contract  to  convey 
80  acres  of  land.  We  are  satisfied  that  the 
principal  allegations  of  the  bill  were  sus- 
tained by  the  evidence,  and  that  the  decree 
appealed  from  is  erroneous.  The  complain- 
ant, Morton,  who  was  a  nephew  of  Murray's 
wife,  from  the  age  of  14  lived  in  the  family 
of  Murray,  and  worked  for  blm  for  upward 
of  S  years,  performing  for  the  greater  part  of 
the  time  the  labor  of  a  hired  band,  but  re- 
ceived for  his  services  little  more  than  bis 
clothing.  Murray  regarded  him  with  affec- 
tion, and  considered  himself  Indebted  to  Mor- 
ton, and  promised  to  convey  to  him  a  tract 
of  land,  to  become  his  property  at  his  (Mur- 
ray's) death.  It  was  proved  beyond  dispute 
that  Murray  repeatedly  said  that  he  pur- 
chased the  two  40'acre  tracts,  constituting 
the  land  in  controversy,  for  Morton,  and  that 
he  Intended  to  convey  them  to  him.  It  was 
slso  clearly  proved  that  the  letter  set  out  in 
the  preceding  statement  was  written,  at  the 
request  of  Murray,  by  his  wife.  The  conten- 
tion that  It  was  not  shown  to  have  been  writ- 
ten In  the  presence  of  Murray,  at  his  dicta- 
tion, so  as  to  avoid  the  application  of  the 
fltatate  of  frauds,  will  be  noticed  at  another 


place.  It  was  also  suadoitly  proved  by 
statements  of  Murray  tbat  Morton  bad  writ- 
ten a  letter  accepting  the  propositions  con- 
tained In  Murray's  letter,  and  his  acceptance 
was  also  otherwise  shown.  One  witness  tes- 
tified that  he  heard  a  letter  from  Morton  to 
Murray  read  in  the  presence  of  Murray  and 
his  wife,  accepting  the  proposition.  He  re- 
turned from  Nebraska,  where  he  was  living 
when  the  letter  was  written,  got  married, 
and  moved  upon,  cultivated,  and  improved  the 
land  for  five  years,  and  paid  to  Murray  two- 
fifths  of  the  crops,  as  stipulated  in  the  let- 
ter. Much  evidence  was  Introduced  on  the 
hearing  tending  to  prove  that  the  letter  dated 
February  4, 1886,  was  dictated  by  John  Mur- 
ray. Jane  Hiigen,  witness  for  complainant 
testifies  and  says:  "Am  a  sister  of  complain- 
ant. John  F.  Murray's  wife  was  a  sister  of 
our  mother.  Have  known  Mr.  Murray  ever 
since  I  can  remember.  I  will  be  forty  years 
old  next  birthday^  I  resided  with  the  Mnr- 
rays.  Went  there  in  1873,  and  lived  there 
until  1877,  when  I  was  married.  They  never 
had  any  children.  Mrs.  Murray  died  Decem- 
ber 19,  1894.  Mr.  Murray  died  April  16; 
1896.  Mr.  Murray  did  not  do  his  own  writ- 
ing when  I  stayed  there.  He  was  very  nerv- 
ous. I  do  not  remember  of  any  letter  or 
other  paper  be  wrote  wblle  I  was  there.  He 
made  a  mark, — kind  of  a  cross.  I  saw  him 
sign  papers  that  way.  It  is  on  my  deed  that 
I  have.  While  I  lived  there,  I  never  saw  him 
make  his  cross  to  any  papers  where  his  name 
was  signed;  only  to  letters.  I  have  seen 
them  to  letters.  Mrs.  Murray  wrote  the  let- 
ters. I  am  acquainted  with  Mrs.  Murray's 
writing.  Would  know  it  anywhere  I  saw  It 
While  I  was  tbere,  she  always  did  his  writ- 
ing." Witness  was  here  shown  a  pap^,  a 
letter  dated  AprU  25,  188S.  and  said  It  was 
in  the  handwriting  of  her  aunt  Mur- 
ray.  Witness  was  now  shown  a  paper,  a 
letter  dated  February  4.  1886.  and  said  it 
was  in  Mrs.  Murray's  handwriting,  and  that 
the  cross  is  something  like  she  has  seen  him 
(Mr.  Murray)  make.  "Z  have  written  letten 
for  him  myself,  and  he  signed  his  mark  on 
the  letter."  Edgar  Sutton  testified:  "I  have 
seen  Uncle  John  F.  Murray  write  some,  but 
not  very  much.  I  never  saw  him  write  a 
letter,  but  I  think  I  would  know  his  hand* 
writing.  I  never  saw  him  write  anything 
but  bis  name.  I  have  heard  Mr.  Murray  re- 
quest bis  wife,  Elizabeth,  to  write  letters  for 
him.  During  the  time  I  resided  there,  he  al* 
ways  got  his  wife,  Elizabeth,  to  write  such 
tetters  as  he  wished  to  have  written.  I  have 
looked  at  the  paper  now  shown  me,  dated 
February  4,  1886.  I  know  the  wilting.  It 
is  in  ElizatKtb  Murray's  handwriting,— except  I 
do  not  know  whose  handwriting  the  cross  Is 
in.  I  can  recollact  of  Murray  telling  his  wife 
to  write  to  Jo;  but  I  do  not  recollect  of  him 
telling  her  what  to  put  In  the  letter.  I  heard 
blm  tell  her  to  write  to  Jo  something  about 
the  place.  I  don't  know  what  they  put  In 
the  letter  about  the  phice.   Tbe  place  he 
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spoke  of  was  the  Gark  forty  and  the  Billy 
Sterens  place.  It  was  about  1886,  Z  refer 
to.  I  can  recollect  him  telling  her  to  write 
to  Joseph  B.  Morton,  but  I  don't  think  she 
wrote  right  at  the  time.  I  was  not  In  there 
at  the  time  the  letter  was  written,  for  a 
couple  of  days  afterwards.  The  writing  of 
the  letter  was  spoken  of  along  In  the  even- 
ing. I  was  In  the  house.  I  did  not  see  her 
■write  any  tluit  night  Two  or  three  days 
afterwards  I  knew  of  his  going  to  mall  a 
letter.  If  he  had  only  one,  that  one  was  to 
Joseph  B.  Morton,  for  he  had  her  write  one 
to  him.  AU  I  heard  Murray  say  was  that  he 
had  got  the  place  for  Jo.  He  told  her  to 
write  to  him  that  he  haB  got  the  place  for 
him;  If  he  wanted  It,  to  come  back.  I  did 
not  know  whether  he  meant  for  him  to  farm 
It,  or  what  he  meant"  T.  J.  Bidden  teatl- 
fled  that  he  had  a  conversation  with  Mnr- 
ray,  In  which  he  said  "he  had  got  Annt  Liza- 
he  called  her— to  write  a  tetter  to  Jo  to  come 
back  again;  be  had  bonf^t  a  piece  of  land, 
and  be  wanted  him  to  come  back  and  farm 
It  long  as  Mr,  Murray  and  bis  woman  lived; 
then  It  was  to  fall  back  to  Jo.  His  woman 
wrote  It"  McQan  testified  that  he  and  his 
wife  visited  Murray  about  the  time  of  Jcfa 
marriage.  '^Murray  and  I  were  In  the  house, 
and  he  spoke  about  It  I  told  him  I  noticed 
Jo  had  got  married.  He  laughed,  and  said: 
1  expect  he  1b  aiming  to  hold  me  to  my  con- 
tract' I  bad  never  heard  of  this  contract, 
and  I  asked  him  what  he  meant  He  said: 
*I  had  Aunt  Eliza  write  a  letter  to  Jo,  In  Ne- 
braska, telling  him.  If  he  would  come  home 
here  and  marry,  I  would  buy  him  a  place; 
and  he  Just  came  back,  and  did  exactly 
what  I  wanted  him  to,  and,'  he  says,  1  am 
able  to  do  my  part  of  ttie  contract'  He 
aaid:  1  bought  that  Billy  Stevens  forty  and 
that  Oark  forty.'  He  says:  'Jo  can't  go  on 
this  year,  becanse  It  la  rented.  He  will  go 
on  It  next  year.' "  The  record  contains  other 
evidence  of  a  similar  Import  but  it  wIU  not 
be  necessary  to  repeat  It  here.  The  facts 
that  Morton  moved  off  the  land  In  1885,  and 
that  Murray  paid  him  for  some  Improve- 
ments which  he  had  made,  we  do  not  In 
view  of  the  explanatory  proofs,  regard  as  of 
contndllng  Importance.  Morton  needed  more 
land,  and  had  for  a  year  or  two  Been  culti- 
vating another  tract  a  few  miles  distant; 
and  It  seems  to  have  been  agreed  lietween 
them  that  too  much  time  was  lost  In  pass- 
li^  back  and  forth,  and  that  it  would  be 
better  for  Morton  to  rent  another  farm  of 
160  acres,  and  move  onto  It  for  two  seasons, 
and  for  Murray  In  the  meantime  to  rent  the 
80  acres  in  question  to  others,  for  the  same 
part  of  the  crops  Morton  bad  been  paying. 
It  was  proved  by  different  witnesses  that 
after  Morton  moved  off  the  land,  Murray  re- 
peatedly said  that  he  was  to  move  back  In 
the  fall  of  1896,  and  that  he  Intended  to  con- 
vey the  land  to  him  as  he  had  agreed.  Mur* 
ray  died  In  April,  1686;  and  Morton  was  pre- 
vented by  those  succeeding  Murray  in  the 
51  M.E.— 48 


control  of  the  pn^rty  from  taking  posses- 
sion. There  was  a  sufficient  consideration 
for  the  agreement  to  convey,  and  Morton  en- 
tered upon  and  performed  his  part  of  the  con- 
tract 

TbB  only  question  iqion  which  any  doubt 
can  arise  is  whether  or  not  the  statate  of 
frauds  moat  operate  to  ^vent  the  spedflc 
performance  of  the  contract  The  second  sec^ 
tion  of  the  statute  provides  that  "no  actton 
shall  be  brought  to  charge  any  person  upon 
any  contract  for  the  sale  of  lands  •  •  • 
unless  such  contract  or  some  memorandum 
or  note  th«eof ,  shall  he  In  writing,  and  signed 
by  ibe  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  lawfully  au- 
thorized Id  writing,  signed  hy  aacSi  party." 
It  is  insisted  by  counsel  fOr  ajvellees  tiiat. 
In  writing  the  letter  and  signing  Murray's 
name,  Mrs.  Murray  acted  as  the  ageat  of  Mur- 
ray, and.  It  not  spearing  that  she  had  any 
antliority  to  writing  slgni^  by  Murray,  the 
stetute  ivplIeBt  uul  the  suit  cannot  be  maln- 
tained,-clting  BlsseU  t.  Terry,  68  BL  18«t 
AlhertsoD  V.  Aahton,  102  BL  SO,  and  Bdwarda 
V.  Tyler,  141  BL  4Si,  SI  N.  B.  812.  These 
cases  do  not  reach  the  question  as  presented 
by  this  record.  It  la  not  pretended  that  Mrs. 
Murray  bad  any  written  aufbority  fnnn  Mur- 
ray to  write  the  letter  <a  to  s^  his  name  to 
it  but  it  la  contoBded  that  tiie  letter  was  the 
letter  of  Murray  hlmsel^-^that  It  was  writ- 
ten In  hla  presence,  by  his  dictation,  and  In 
his  name;  and  we  are  ot  the  opinion  that  this 
view  is  fully  sustained  by  the  evldmce.  It  Is 
true,  as  eontaoded  by  counsel  for  appellees, 
that  there  is  no  direct  evidence  that  Murray 
stood  and  dictated  the  letter,  or  dlrectei/ 
his  wife  to  sign  his  name  to  It  when  It  was 
written;  but  such  a  fact  may  be  proved  by 
indirect  as  well  as  by  direct  evldoice,  and  we 
think  this  tact  was  suffldenUy  shown  by  the 
circumstances,  and  Murray's  statements  and 
admissions  proved  on  the  bearing.  It  was 
shown  that  he  rarely  did  any  writing,  but 
that  hto  wife  was  in  the  habit  of  doing  his 
writing  for  him.  He  qrake  of  writing  to  Mor- 
ton about  the  matter  before  the  letter  was 
written,  and  afterwards  r^>eirtedly  spoke  of 
baviiv  written  to  Bforton  about  conveying 
fbe  land  to  him,  and  It  is  not  pretended  tiiat 
be  wrote  or  had  written  more  than  one  letter 
on  this  subject  The  evidence  was  clear  that 
he  knew  of  the  letter  and  its  contents,  and  re- 
garded It  as  his  own,  and  that  he  eqiressei* 
his  Intention  of  complyli^  with  Ite  terms. 
The  testimony  tended  to  prove  tiiat  he  mailed 
the  letter  himself.  Tlils  proof  bad  a  further 
effect  than  to  show  a  mere  parol  ratiflcatlon, — 
It  tended  to  prove  that  tiie  act  waa  his  own. 
If  it  had  been  proved  that  after  l&e  letter 
was  written,  he  stated  to  others  that  his 
wife  had  written  and  signed  his  name  to  it 
in  his  presence  and  by  his  direction.  It  would 
not  be  denied  that  sudi  proof  would  have 
been  competent  to  inrore  that  instrument  was 
his  own  Individual  act  and  not  that  of  an 
agent  So,  tot^  then,  was  tt  proper  to  prove 
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Ibe  ume  fact  Indirectly,  and  there  was  prac- 
tically no  evidence  to  the  contrary. 

Considering  the  letter,  alto.  In  connection 
with  the  circumstances  and  Murray's  adni]»- 
Rlons  proved.  It  contained  some  Inherent  evi- 
dence of  the  fact  contended  for  by  appellant. 
After  the  first  few  lines  from  Mrs.  Murray, 
the  language  changes,  as  If  coming  directly 
from  Murray  In  the  first  person,  and  in  sub- 
stance says:  "As  1  have  always  promised  to 
give  yoa  a  farm,  I  have  bought  the  BlUy  O. 
Stevens  farm  and  the  Dan  dark  forty  for 
you.  I  want  you  to  get  you  a  wife,  and  come 
home  and  tend  It,  and  give  me  the  two-fifths 
as  long  as  I  live,  then  to  Llsey  as  long  as 
she  lives,  and  at  onr  death  the  land  shall  be 
yours.  I  will  make  yon  a  deed  to  It  Z  think 
this  win  pay  you  for  all  the  work  you  have 
done  for  me.  I  will  tile  it  out,  and  help  you 
fix  up  the  house  and  bam,  and  as  much  other 
Improving  as  I  see  fit  to  do,"  etc.  It  was  then 
signed,  "from  X  J.  F.  Murray,  by  Mrs.  John 
Murray.*'  From  an  Inspection  of  the  original 
letter  It  would  seem  that  the  cross  preceding 
Murray's  name  was  placed  there  after  the 
name  was  written;  and,  wlille  there  was  no 
direct  evidence  that  be  made  this  cross,  it  was 
proved  that  he  sometimes  signed  papers  In 
that  way. 

Without  considering  whether  or  not,  under 
the  facts  of  this  case,  a  parol  ratification  of 
the  act  of  Mrs.  Murray,  as  Murray's  agent, 
in  writing  the  letter,  acted  upon  In  part  by 
both  parties,  would  be  sufficient  to  take  the 
case  out  of  this  statute,  we  are  satisfied  that 
from  the  proof  It  should  have  been  found  that 
the  Instrument  or  letter  was  that  of  Murray 
himself,  and  that  no  authority  In  writing  to 
Mrs.  Murray,  signed  by  him,  was  necessary. 
One  may  write  and  execute  an  Instrumoit  by 
the  hand  of  another  when  done  In  his  pres- 
ence and  by  his  direction,  and  the  fact  may 
be  proved  by  parol  evidence,  and  an  action 
may  be  brought  upon  the  Instrument  without 
vloiattDg  the  statute  of  frauds.  See  1  Am. 
&  Eng.  Enc.  Law  (2d  Ed>)  966,  and  cases 
there  cited;  Meyer  v.  King,  29  La.  Ann.  667; 
Railroad  Co.  v.  Shunlck,  66  lU.  223;  BaU  v. 
DunstervlUe,  4  Term  R.  813;  Truman  v.  Lore, 
14  Ohio  St  164;  Gardner  v.  Gardner,  6  Gush. 
-483;  YIdeau  v.  Qrlffln,  21  Cal.  892;  Bartlett 
V.  Drake,  100  Mass.  175.  We  see  no  reason 
why  the  fact  of  execution  cannot  be  proved 
by  parol  evidence  on  the  statements  of  the 
par^  to  be  charged,  and  of  facts  and  circom- 
stances  tending  to  prove  the  principal  fact 
as  In  other  cases.  Treating  the  letter  as  a 
contract  in  writing  to  convey  the  land,  as  it 
was,  the  statute  of  frauds  was  not  a  defense 
to  the  case  estabUshed  by  the  evidence.  Find- 
ing the  decree  to  be  against  the  evidence,  it 
is  accordingly  reversed,  and  the  cause  is  re- 
manded to  the  circuit  court,  with  directions  to 
enter  a  decree  for  the  specific  performance 
of  the  contract,  as  prayed  In  the  bill.  Revers- 
ed and  remanded,  with  directions. 

MAORUDBB,  J.>  dlBsentlns. 


(ITS  Ul.  tU) 
DUNN  et  aL  T.  BBRKBHiafl  et  aL 

(Supreme  Court  of  lUInols.  Oct.  24,  1898.) 
tSTATCTi  or  FaADDs— Past  PiaroKiusrcE— Phb* 

BUHPTION  Oa  A7PB&tr-ATT0KHBr*B  FeSS. 

1.  Promise  owner  of  land,  to  a  child,  to 
convey  it  to  him,  is  taken  out  of  the  statute 
of  frauds  by  his  actinfr  on  the  promise,  and 
takinff  posBeaslon  and  making  improvements. 

2.1  here  being  sufficient  competent  evidence 
which  to  base  the  decree,  it  will  be  presam-' 
ed  that  the  court  considered  only  such, 

3.  Defendant  cannot  be  charged  with  part 
of  the  fees  of  complainant's  attorney  in  parti- 
tion, where  he  successfully  maintains  his  con- 
tention that  he  Is  the  sole  owner  of  a  tract  in- 
cluded in  the  bill. 

Error  to  circuit  court.  Champaign  county; 
Francis  M.  Wright,  Judge. 

BiU  by  Mary  F.  Dunn  and  others  against 
Jesse  B.  Berkshire  and  another.  From  an 
adverse  decree,  complalnauts  bring  error.  Af- 
firmed. 

This  was  a  bill  In  equity,  filed  by  plalntlifs 
in  error,  praying  for  the  partition  of  certain 
lands  lying  in  Champaign  county.  111.  The 
bill  set  forth  that  Elizaheth  Berkshire  died 
seised  of  an  undivided  one-half  interest .  in 
certalD  lands  about  1863,  and  that  In  Feb- 
ruary, 1896,  Oreenbury  Berkshire,  her  hus- 
band, died,  testate,  seised  in  fee  simple  of  the 
other  one-half  interest,  and  also  of  other 
lands,  Including  the  40  acres  In  controversy. 
The  bill  alleges  further  that  Oreenbury  Berk- 
shire left  an  instrument  In  writing  purporting 
to  be  his  last  will  and  testament,  but  that 
at  the  time  of  its  execution  he  was  not  of 
sound  mind  and  memory,  and  proj-ed  that  it 
be  set  aside,  and  for  division  and  partition 
of  the  premises.  The  Inability  of  the  testator 
to  execute  a  will  was  admitted  by  all  parties 
interested,  and  did  not  become  a  contested 
Issue.  An  answer  was  filed  by  the  defendant 
Jesse  B.  Berksbh«,  admitting  the  material 
allegations  of  the  bill  as  to  the  death,  heir- 
ship, and  rights  and  interests  of  the  parties, 
but  averring,  as  to  the  S.  E.  U  of  the  S.  W. 
M  of  section  8,  township  20  N„  range  10  B. 
of  the  third  P.  M.,  that  Greenbury  Berkshire 
at  the  time  of  his  death  had  no  Interest  what- 
ever In  said  lands,  but  that  the  same  belonged 
to  him  (the  defendant).  Thereafter  he  filed 
his  cross  bill,  which,  as  counsel  for  plaintiffs 
in  error  say,  "contains  tbe  following  aver- 
ments, which  constitute,  with  the  answer 
thereto,  the  only  controversy  In  this  cause." 
These  averments  were  that  at  the  time  of  his 
death  Greenbury  Berkshire  had  no  Interest  in 
this  land,  but  that  It  belonged  to  defendant 
In  error,  and  that  he  obtained  title  tfaer^  by 
paying  for  it  with  his  own  money;  that  in 
the  year  1873  he  was  requested  by  his  father 
to  take  possession  of,  cultivate.  Improve,  and 
purciiase  40  acres;  that  he  was  then 
residing  in  the  state  of  Missouri,  and  at  the 
request  of  his  father  he  came  to  lillnols,  and 
settied  upon  and  took  possession  of  this  40 
acres,  and  paid  his  father  the  pur^iase  price 
tbomf,  and  contlnaed  In  ponesslon  nntQ  the 
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time  of  the  filing  o£  the  answer  and  cross  bill; 
that  the  father,  Oreenbory  Berkshire,  told  the 
defendant  In  error,  bis  son,  r^K&tedly,  that 
the  land  belonged  to  the  son,  and  that  he 
would  make  him  a  deed  for  It,  bat  that  de- 
fendant in  error,  being  In  no  hnrry  for  the  de- 
livery of  the  deed,  allowed  the  matter  to  ran 
along  until  his  father  unexpectedly  and  un- 
fortunately became  deranged,  and  his  mental 
condition  so  much  Impaired  as  to  render  him 
Incompetent,  to  transact  ordinary  business, 
wherefore  he  could  not.  dellrer  to  defendant 
In  error  a  deed  for  such  land.  An  answer  was 
filed  to  this  cross  bill,  deoylug  tiie  material 
allegations  of  It,  and  specially  pleading  the 
statute  of  frauds  and  the  statute  of  limita- 
tions. BepUcations  being  filed,  the  cause  was 
referred  to  the  master  la  chancery  to  take 
proof  and  i^iort  his  conclusions  of  law  and 
fact  The  master's  report  found  the  rights 
and  interests  of  ail  the  parties  as  set  forth  in 
the  amended  original  bill,  and  recommended 
[^rtltlon  and  division  of  all  the  premises,  In- 
duding  the  40  acres  claimed  by  Jesse  B.  Berk- 
shire, and  recommended  also  that  the  cross 
bill  be  dismissed  for  want  of  equity.  Objec- 
tions were  filed  to  this  report  by  the  defend- 
ant in  error,  he  contending  that  the  master 
should  bare  found  him  to  be  the  owner  of 
the  40  acres  in  Question.  These  objections 
were  overruled  by  the  master,  and  were  re- 
newed by  way  of  exceptions  on  a  hearing  of 
the  cause.  The  circuit  court  sustained  the 
exceptions,  and  overruled  the  report  of  the 
master  la  so  far  as  It  related  to  this  40  acres, 
and  found  that  defendant  la  error  Jesse  B. 
Berkshire  was  entitled  to  the  relief  prayed 
for  in  his  cross  blU,  and  by  decree  ordered 
that  the  master  In  chancery  execute  a  deed  to 
him  for  this  land,  and  directed  that  the  re- 
mainder of  the  premises  be  partitioned  among 
the  parties  as  prayed  for  In  .the  original  bill. 
Oommlsstoners  were  appointed  to  make  par- 
tition and  assign  dower.  Upon  the  coming  la 
of  the  commissioners'  report  making  parti- 
tion, complainants'  solicitors  moved  that  theU: 
fees  be  assessed  by  the  court,  and  appor- 
tioned among  the  parties  as  a  part  of  the 
costs  of  such  proceeding,  which  motion  was 
overruled  by  the  court,  and  s  decree  entered 
approving  the  report  of  the  commissioners 
and  confirming  title.  To  reverse  the  finding 
and  decree  of  the  circuit  court  In  so  far  as 
the  same  relates  to  the  S.  E.  ^  of  the  S.  W. 
%  of  said  section  8,  and  to  the  overruling  of 
the  motion  for  the  taxing  of  solicitors'  fees, 
this  cause  is  brought  to  this  court  by  plain* 
tiffs  in  error. 

Cunningham  &  Boggs,  for  plaintiffs  In  er^ 
nr.  F.  M.  Green,  for  defendant  in  error. 

PHILLIPS,  J.  (after  stating  the  facts).  It 
is  urged  first  by  plaintiffs  In  error  that  the 
evidence  does  not  sustain  the  cross  bill,  and 
the  decree  entered  by  the  trial  court  The 
evidence  was  of  a  voluminous  and  varied 
character.  A  fuU  diacassion  of  It  would  re- 


quire much  space,  and  serve  no  better  pur- 
pose than  a  brief  statement  of  Its  snbstance. 

Defendant  In  error  in  the  year  1873  resid- 
ed In  the  state  of  Missouri,  and  in  the  fall  of 
that  year,  at  the  request  of  his  father,  re- 
turned to  Champaign  county,  lU.,  and  took 
possession  of  the  40  acres  in  question.  At 
that  time  the  improvements  were  meager, 
and  the  land  not  valuable.  This  land  had 
been  purchased  from  the  Illinois  Central  Rail- 
road Company  about  the  year  1868  for  ¥S90, 
to  be  paid  In  annual  installments.  The  pay- 
ments were  completed  In  1869,  and  a  deed 
Issued  at  that  time.  The  deed  was  execut- 
ed to  Oreenbury  Berkshire.  It  is  contended 
by  defendant  In  error  that  he  advanced  much 
of  the  money  to  his  father  to  make  these 
imyments,  with  the  understanding-  the  money 
should  be  repaid  to  him,  or  that  he  should 
have  a  deed  for  the  land;  and,  as  corrobo- 
rative of  these  facts,  reference  is  made  to  a 
number  of  receipts  given  by  the  railroad  com- 
pany for  annual  payments,  from  which  a 
portion  had  been  torn  off,  and  It  is  stated  the 
part  torn  off  contained  the  words,  "Paid  by 
J.  B.  Berkshire."  Whether  or  not  defend- 
ant In  error  advanced  to  his  father  the  whole 
or  part  of  the  money  necessary  to  purchase 
this  land,  with  the  understanding  it  should 
be  repaid  to  him,  or  a  deed  executed  to  the 
son  for  the  land,  is  not  necessarily  material 
in  tills  case.  It  appears  from  uncontradict- 
ed evidence  that,  after  the  defendant  In  er- 
ror had  taken  possession  of  the  land,  build- 
ings were  constructed  by  lilm,  additional 
land  broken  from  the  sod,  and  other  improve- 
ments of  a  valuable  and  lasting  charact^ 
were  made.  Defendant  in  error  paid  all  the 
taxes  each  year  on  this  land  from  about  the 
year  1876  up  to  the  time  of  the  filing  of  tills 
bill,  except  for  the  year  1889.  when  they 
were  paid  by  the  father,  but  out  of  money 
belonging  to  the  son.  The  premises  were  in- 
sured by  defendant  in  error,  and  the  insur- 
ance paid  by  him.  The  improvements  made 
by  him  on  the  land  he  also  paid  for.  A 
large  number  of  witnesses  were  called,  who 
testified  as  to  assertions  and  declarations 
made  by  Greenbury  Berkshire,  In  his  life- 
time, regarding  the  title  of  this  land.  Some 
14  witnesses,  mostly  neighbors  and  acquaint- 
ances, testified.  In  sutatance:  That  the  fa- 
ther had  on  frequent  occasions  stated  the 
40  acres  belonged  to  defendant  in  enot;  and 
also  to  the  fact  that  the  father,  during  the 
period  of  time  since  1873,  had  exercised  no 
acts  of  ownership  over  the  land.  On  differ^ 
ent  occasions  he  refused  to  have  anything  to 
do  towards  the  making  of  payments  for  Im- 
provements on  the  land,  stating  it  belonged 
to  defendant  In  error.  At  one  time  the  father 
thought  of  removing  from  that  section  of  the 
country,  and  attempted  to  dispose  of  bis 
farm.  To  those  to  whom  he  tried  to  sell  be 
made  no  mention  of  this  40  acres.  The  tes- 
timony of  all  the  witnesses,  together  with 
other  facts  and  circumstances.  Indicates,  with- 
out doobt;  the  existence  of  *  omtnict  he- 
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tT-een  the  father  and  the  eon  showing  de- 
fendant in  error  to  have  certain  rights  in  this 
land.  The  conclusion  from  all  the  testimony 
could  be  only  that  arrived  at  by  the  trial 
court,  viz.  that  the  father  bad  promised  to 
convey  this  land  to  the  son,  wbo,  acting  up- 
on that  promise,  was  In  possession  of  the 
land  and  had  made  the  Improvements  under 
such  contract 

It  is  contended  by  plaintiffs  In  error  that 
the  rights,  If  any,  of  the  defendant  In  error, 
would  be  barred  by  the  statute  of  frauds, 
there  being  no  memorandum  in  writing  show- 
ing or  tending  to  show  the  contract.  It  la 
true,  the  statute  of  frauds  is  a  defense  to  a 
verbal  contract  for  the  sale  or  conveyance 
of  lands;  but,  where  there  has  been  a  per- 
formance or  part  performance  of  a  contract 
between  the  parties,  equity  will  enforce  It, 
and  the  statute  of  frands  will  not  be  a  bar. 
Morrison  v.  Herrick,  130  111.  631,  22  N.  B. 
537;  Bright  v.  Bright,  41  lU.  97;  Shovers 
v.  Warrick,  152  111.  855.  38  N.  B.  792.  Where 
the  owner  of  land  makes  a  parol  promise  to 
a  child  to  convey  to  it  such  land,  and,  rely- 
ing on  such  promise,  the  child  takes  posses- 
sion of  the  land  and  makes  valuable  im- 
provements, the  promise  will  be  held  to  have 
been  based  upon  a  valiuble  consideration, 
and  a  spedflc  performance  may  be  decreed. 
There  Is  no  Important  distinction  between  a 
promise  of  this  character,  with  part  perform- 
ance, and  a  sale  absolutely.  Where  the  pos- 
session is  80'  taken  by  the  child,  and  the 
improvements  made  under  the  agreement  or 
contract.  It  Is  sufficient  to  take  the  case  out 
of  the  operation  of  the  statute  of  frauds. 
Bright  V.  Bright,  supra;  Kurtz  v.  Hlbner, 
65  lU.  514. 

Defendant  in.  error  Jesse  B.  Berkshire  also 
relies  upon  bis  right  to  the  land  in  question 
by  virtue  of  the  continuous,  uninterrupted, 
and  adverse  possession  thereof  for  the  pe- 
riod of  20  years  under  claim  of  title.  Un- 
der our  view  of  this  case,  it  is  unnecessary 
to  discuss  that  question,  or  his  rights,  if  any, 
thereunder.  The  evidence  produced  In  sup- 
port of  the  cross  bill  was  sufficient  on  which 
to  base  a  decree  of  specific  performance  un- 
der a  parol  contract,  where  there  had  been 
a  part  performance  of  such  contract,  and  It 
is  therefore-  immaterial  whethn  or  not  the 
statute  of  Umltatlona  tronld  bar  complain- 
ants' action. 

It  is  assigned  as  error,  and  Insisted  and 
argued  by  plaintiffs  in  error,  that  defendant 
In  error  Jesse  B.  Berkshire  was  not  a  com- 
petent witness,  and  It  was  error  In  the  trial 
court  to  admit  his  evidence.  It  Is  unneces- 
saix  also,  to  discuss  this  question.  The 
cause  was  heard  before  the  chancellor,  and 
it  Is  presumed  he  considered  only  compe- 
tent evidence  In  rendering  the  decree.  The 
record  shows  there  was  sufficient  compe- 
tent evidence  upon  which  to  base  the  decree. 
Irrespective  of  the  testimony  of  defendant 
In  error,  and  In  such  a  case,  If  any  error,  it 
was  a  harmless  one. 


It  is  also  insisted  the  chancellor  erred  in 
refusing  the  motion  of  plaintiffs  In  error  to 
assess  a  fee  for  complainants'  solicitors.  The 
bill  for  partition,  as  filed,  sought  the  parti- 
tion of  200  acres  of  land,  including  the  40 
acres  In  question.  It  Is  true,  160  acres  of  this- 
was  partitioned  without  question,  but  the 
Inclusion  of  this  40  acres  made  it  necessary 
for  the  defendant  to  present  his  defense. 
Where  a  defense  In  a  proceeding  for  parti- 
tion Is  substantial,  and  not  frivolous,  It  was 
not  the  intention  of  the  legislature  that  the 
defendant  should  be  compelled  to  bear  the 
burden  of  any  {Mrtlon  of  the  opposite  party's 
solicitor's  fees.  In  this  case  the  defense  in- 
terposed by  Jesse  B.  Berkshire  was  not  only 
substantial,  but  merltorlotu,  and  resulted  In 
the  decree  complained  of  by  plaintiffs  in  er- 
ror. In  such  a  case  solicitors'  fees  are  not 
proper  to  be  allowed  to  the  complainants* 
solicltora.  Habberton  v.  Habberton.  156  IlL 
444,  41  N.  B.  222;  Walker  T.  TInfc,  159  111. 
323,  42  N.  E.  773;  Metheny  v.  Bohn,  164 
111.  495,  45  N.  B.  1011.  Perceiving  no  error 
In  this  record,  the  decree  of  the  drcnlt  court 
l8  affirmed.  Decree  affirmed. 


a?*  Hi  561) 
SLINGLOFP  et  al.  v.  BRUNEB  et  ah 
(Supreme  Court  of  Illinoia.    Oct.  24,  1898.) 
APPEAL  AND  EimoB  — Wills  — Validitt—Tbbta- 

MBMTART  CAPACITT— EVIDENCE— WlT«BS8B8—IS- 

STRircTioss  —  Rbversiblb  Errok— Bukdex  of 

Pkoop. 

1.  In  an  action  to  set  aside  a  will  for  lack 
of  testamentatr  capacity  of  the  testator,  there 
was  evidence  that,  at  the  time  of  its  execution, 
testator  was  very  iU;  that  he  was  incapable  of 
transacting  hiisinesa  on  account  of  the  fre- 
quent administration  of  morpliine  given  to  al- 
lay pain.  Experts  gave  as  their  opinion  that 
testator  was  not  in  a  condition  to  transact  busi- 
ness. Testator  had  given  his  attorney,  who 
drew  the  will,  directions  as  to  the  dispodtion 
of  his  property;  had  caused  the  will  to  be 
drawn  80  as  to  express  his  intention:  directed 
what  was  to  be  done  with  the  residue  of  his 
estate;  and  called  attention  to  the  fact  that  no 
executor  was  appointed,  saying  he  desired  his 
partner  to  act  as  executor.  fleW,  that  a  verdict 
establishing  its  validity  would  not  be  disturb- 
ed. 

2.  Proponents,  to  eBtablish  the  validity  of  a 
will,  called  expert  witnesses  in  rebuttal,  who 
gave  their  (vinions  as  to  the  testamentary  ca- 
pacity of  the  testator,  based  on  hypothetical 
questions.  Held  that,  lAongh  the  evidence  was 
improper  in  rebuttal,  there  was  no  reversiUe 
error. 

3.  To  establish  the  validity  of  a  will  in  eq- 
uity, the  certificate  of  the  oath  of  witnesses  at 
the  time  of  the  first  probate  was  admissible, 
under  Rev.  St.  c.  148,  I  7. 

4.  In  an  action  to  set  aside  a  will,  for  inca- 
pacity of  testator  and  for  undue  Influence,  ex- 
tracts from  letters  written  by  testator  to  one 
of  the  legatees  were  admissible,  as  showing 
the  intimate  relations  between  testator  and  the 
legatee. 

6.  The  certificate  of  the  oath  of  a  subscrib- 
ing witness  at  the  time  of  the  first  probate  of 
a  will  was  put  in  evidence  to  establish  its  va- 
lidity. The  wftness  was  the  husband  of  a  con- 
testant, who  was  a  sister  of  the  testator,  bat 
such  contestant  was  not  named  in  the  will  In 
any  capacity.  Hdd  not  error,  as  the  certificate 
under  Bev.  St.  e.  148,  |  7,  was  admissible,  and 
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the  husband  was  a  competent  attesting  wit- 
ness. 

6.  The  testimony  of  one  snbscribing  witness 
and  the  certificate  of  the  oath  of  the  witnesses 
at  the  time  of  the  first  probate  of  a  will  are 
anfflcient  to  make  a  prima  fade  case  as  to  its 
validity  in  equity. 

7.  The  court  instructed,  In  snit  to  set  aside 
will,  that  the  burden  of  proof  wonld  be  on  pro- 
ponents to  establish  Its  Talidity,  but,  having 
made  a  prima  fade  case,  the  bnrden  would 
shift  to  the  contestants,  and,  unless  the  evi- 
dence ofFered  by  the  contestants  overcame  the 
prima  fade  proof,  the  will  should  be  held  val- 
id. £eld,  that  the  instruction  was  technically 
inaccurate,  since  the  burden  does  not  shift  in 
such  case,  but  there  was  no  cause  for  reraasi. 

Appeal  from  circuit  coort,  MdC^ean  comity; 
John  H.  MotTett,  Judge. 

Bill  by  John  W.  SllnglofP  and  othm  against 
Mabelle  Bnmer  and  others.  From  a  decree 
tn  favor  ct  defendants,  complainants  appeal. 
Afiirmed. 

Tipton  A  Tipton,  for  appellants.  Frank  B. 
McKennan  and  McGloeson  *  BeiUer,  for  ap- 
pdleea. 

PHILLIPS.  J.  This  was  a  bin  In  ctaancerr, 
filed  In  the  drcnlt  conrt  of  McLean  coontyt  to 
■et  aside  the  wlU  of  Nicholas  R.  Sllngloff, 
deceased.  The  Un  diarges  lack  of  testa- 
mentary capacity  on  the  part  of  the  testator, 
and  undue  influence  exerted  upon  him  by  the 
aivellee  Mabelle  Bmner.  Issues  tai  chancery 
were  made  as  jtroTlded  by  the  statute,  sub- 
mitting to  the  jury  tba  two  questions  of  testa, 
mentary  capacity  and  undue  Influmce;  and, 
upon  the  trial  of  the  cause,  a  Terdlct  was  re- 
turned finding  In  favor  of  the  validity  of  the 
wUL  A  motion  tor  new  trial  was  ommled 
by  the  court,  and  a  decree  entered  finding  that 
the  win  In  question  was  the  will  of  Nicholas 
R.  Sllngloff,  whereupon  tbls  ai^eal  was  prose- 
cuted. 

-  Tbe  principal  reason  urged  by  appellants 
for  the  reversal  of  the  decree  of  the  dian- 
ceilor  In  tills  case  Is  that  ttie  testator,  at  the 
time  of  the  ezecotlon  ct  the  win  In  question, 
did  not  possess  sufficient  testamentary  ca- 
pacity to  execute  wach  wffl.  Nlcbolaa  B. 
Slln^ff  was  an  unnuurled  man,  aged  about 
89  year^  who  had  resided  most  of  his  life  In  or 
near  the  Tillage  of  Arrowsmlth.  in  McLean 
county.  The  wUl  In  question  bears  date  Oc- 
tober IS,  181)7.  The  testatw  died  unmarried 
and  without  issue,  on  the  Sd  day  of  Novem- 
ber of  the  same  year.  The  testator  had  been 
for  a  numb»  of  years  In  poor  health.  About 
19  years  beftwe  his  death,  he  received  a  sevora 
Injury  to  his  side,  whldi,  aa  time  progressed, 
necessitated  three  surgical  operations.— two  bt 
Bloomlngton,  and  one  In  Chicago.  This  left 
him  for  a  number  of  years  prior  to  Us  death 
much  reduced  in  strength  and  emaciated  in 
appearance,  and  fOr  some  time  prevloDS  tb  his 
death  he  was  not  phytically  capaUe  ot  giv- 
ing his  personal  attention  to  his  business. 
He  was  a  druggist,  owning  a  one-half  In- 
terest in  a  drug  store  In  Arrowsmlth,  the  oth- 
er half  Interest  of  which  was  owned  by 
George  F.  Lester,  one  of  the  appdlees  hweln. 


The  three  surgical  operations  mentioned  bad 
all  been  performed  in  the  winter  and  summer 
at  1807,— one  In  Febnuury,  one  In  June,  and 
the  last  one  the  loth  day  of  October,  two 
days  after  tbe  win  In  question  was  executed. 
The  testetor  left,  at  the  time  of  bis  deatb. 
ills  moth»,  two  brothers,  three  sisters,  and 
some  nephews  and  nieces,  aU  complainants 
in  Che  original  bllL  By  his  last  win  and 
testament,  the  vaUdlty  4^  which  Is  question- 
ed, he  devised  one-balf  of  his  Interest  In  the 
drug  store  to  his  partner  In  business,  George 
F.  Lester,  In  consideration  of  the  payment  to 
his  eetete  of  $2,300;  and,  after  the  settlement 
of  aU  his  Indebtedness,  bis  estete,  both  real 
and  personal,  was  to  be  divided  eqnaUy  be- 
tween his  mother  and  Mabelle  Bmner.  The 
latter  waa  not  related  to  him,  but  It  Is  appar- 
ent from  the  record  that  he  entertained  for  her 
feelings  of  affection,  although  it  la  not  cer- 
tain from  this  record  that  an  engagement  of 
marriage  existed  between  them.  She  was 
with  him  most  of  the  time  during  hla  last  Ul- 
ness.  The  wUl  in  question  was  prepared  by 
Hubert  J.  Thompson,  an  attorney,  at  the  home 
of  the  testator,  a  abort  time  before  Oie  per- 
formance of  the  last  (iteration,  which  resulted 
in  his  death.  It  was  witnessed  by  Thompson 
and  David  "U  Snoddy,  the  husband  of  a  sister 
of  tiie  testator,  .and  these  two  parties  and 
George  F.  Lester  were  the  only  ones  present 
at  the  execution  of  tbe  will. 

The  proponents,  In  order  to  estebUsh  the 
validity  of  the  wUl,  offered  the  testimony  of 
Hubert  J.  Thompson,  whose  evidence  was 
that  he  was  called  to  the  bouse  where  the 
testator  was  lying  lU.  and  received  from  him 
directions  as  to  tbe  disposition  of  his  prop- 
er^, and  that  George  F.  Lester  was  present 
at  the  time,  with  other  persons  during  a  por^ 
tion  of  the  time.  He  testifies  that  be  told 
the  testetor  tiiat  he  was  called  there,  and,  as 
he  statei^  tbe  testetor  said  he  wanted  Les- 
ter to  take  his  interest  in  the  dn^  stinre  at 
¥2.800,  and  wanted  a  mortgage  on  bis  fa- 
ther's farm  paid,  and  the  Interest  thereon, 
and  the  emtenses  of  his  sickness,  and  the  bal- 
ance was  to  be  eqnally  divided  between  his 
mother  and  Mab^e  Bmner.  He  states 
t2iere  was  some  conversation  between  tbe 
testator  and  himself  at  to  whether  a  bUl  of 
sale  of  the  drug  store  should  be  made,  or 
whether  the  terms  should  be  incorporated  in 
the  win,  and  it  was  put  in  the  wfil,  and  the 
wni  drawn  as  directed  by  tbe  testator,  and 
read  to  him.  He  also  directed  who  should 
be  tbe  executor,  and  said  he  wanted  his  part- 
ner  to  attoid  to  bis  business,  and  be  appoint- 
ed executw.  There  was  also  offered  tbe  cer- 
tificate of  the  oath  of  the  witnesses  at  the 
time  of  the  first  probate  This  evidence  was 
objected  to,  and  the  objection  overruled,  and 
the  ccnnplatnante  excited.  Certain  letters 
were  offered  In  evidence,  which  we  appre- 
hmd  to  be  In  the  handwriting  of  the  testetor. 
and  extracte  therefrom  were  read.  These 
letters  were  addressed  to  Mabelle  Bmner. 
one  of  the  tegateea.   This  was  substantially 
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all  tbe  evidence  offered  hj  ttie  proponents  In 
support  of  fbe  Tslldl^  of  the  wtU. 

The  testimony  of  th£  attending  phTslelan, 
and  of  a  consnlUng  physician,  who  was  call- 
ed In,  la  the  afternoon  of  the  day  on  which 
[he  will  was  drawn,  and  who  described  Qie 
testator's  physical  condition  and  the  fact  of 
tlie  frequent  and  long-continued  administra- 
tion of  morphine  to  allay  pain,  was  that  at 
the  time  of  ttie  execution  of  the  will,  the  tes- 
tator was  incapable  of  transactine  business 
or  of  reasoning  on  business  matters;  that  his 
temperature  was  rery  high,  which  had  a  de- 
pressing effect  ca  his  brain,  tending  to  cause 
an  exhaustion  and  enfeeblement  of  the  entire 
intellectual  powers,  with  tbe  physical.  Elev- 
en other  witnesses  were  called  who  testified 
as  to  hifl  physical  condition.  Many  of  these 
witnesses  had,  just  prior  to  the  time  of  the 
execution  of  this  will,  called  at  the  house 
where  the  testator  was  lying,  and  from  tbelr 
testimony  It  Is  appa^re^t  he  was  at  the  time 
suffering  great  pain,  and  made  no  attempt 
to  engage  in  conversation  in  any  manner. 
Some  of  tbe  testimony  is  based  on  the  opin- 
ions of  the  witnesses  as  to  his  condition 
without  conversation  with  him.  Some  testi- 
fied they  did  not  believe  he  was  in  a  condi- 
tion to  transact  business.  Others  found  him 
suffering  pain,,  and  did  not  engage  in  conver* 
satlon.  and  say  he  was  effusive  In  his  man- 
ner towards  them,  which-  caused  them  to 
reach  the  conclusion  that  he  was  In  very  poor 
condition,  and  unable  to  traiuact  business. 
Others  had  but  little  conversation  wlth'hlm, 
and  saw  that  fae  was  In  an  enfeebled  condi- 
tion, lying  quietiy,  and  they  formed  an  opin- 
ion that  he  was  Ui  a  poor  condition,  and  un- 
able to  transact  business.  Certain  witnesses 
were  called  by  the  complainants  as  experts, 
who,  on  a  hypothetical  question  stathig  his 
condition  being  put  to  them,  testified  that. 
In  their  opinion,  he  would  not  be  in  a  condi- 
tion to  transact  business.  George  F.  tester, 
who  Was  appointed  executor,  testified  that* 
at  the  time  testator  made  the  will,  he  did  not 
think  he  was  In  a  condition  to  transact  any 
bnslness  or  make  a  will. 

This  testimony  sa  to  the  testamentary  ca- 
pacity of  the  testator,  offered  by  tbe  com- 
plainants, is  exceedingly  unsatisfactory  and 
uncertain,  as  against  the  fact,  clearly  appear- 
ing, that  the  testator,  when  roused  up,  not 
only  thonghtfully  Inquired  of  his  partner  If 
he  would  take  his  Interest  in  the  store  at 
$2,300,— a  matter  on  which  they  had  previ- 
ously conversed,  and  substantially  agreed  as 
to  the  terms,— but  also  suggested  the  reciting 
In  the  will  of  the  terms  on  which  the  store 
was  to  be  taken  by  his  partner,  after  dis- 
cussing with  the  attorney  who  drew  the  win 
whether  a  bill  of  sale  would  be  necessary. 
It  appears,  he  also  recollected  and  provided 
for  the  payment  of  a  mortgage  resting  upon 
the  farm  of  his  father,  and  determined  the 
description  of  the  land,  and  caused  the  will 
to  be  drawn  so  as  to  express  his  Intentions, 
and  directed  what  was  to  be  done  with  the 


re^dne  of  his  estote,  and  called  attention 
to  the  fact  that  there  was  no  executor  ap- 
pointed, saying  that  he  desired  his  partner, 
Gteorge  F.  Lester,  to  be  executor  of  his  wlIL 
In  a  contested  wHl,  under  the  provisions  of 
the  statute,  the  verdict  of  a  Jury  resto  upon 
the  same  basis,  and  Is  to  be  treated  an 
appellate  court  In  the  same  way,  as  the  ver- 
dict of  a  Jury  in  a  common-law  ease,  and 
should  not  be  set  aside  by  an  appellate. tri- 
bunal, unless  It  Is  manifestly,  against  the 
weight  of  the  evidence.  Shevaller  v.  Seager, 
121  311.  564, 13  N.  E.  499;  Moyer  v.  Swygart, 
125  la  262,  17  N.  E.  706;  Greene  v.  Greene, 
145  m.  264,  33  N.  B.  941;  Buchanan  v.  Mc- 
Lennen,  105  HL  66. 

Certain  ei^ert  witnesses  were  called  by 
the  proponents  of  the  wUl  In  rebuttal,  and  a 
hypothetical  question  was  pnt  to  them,  on 
which  they  based  an  opinion  that  the  tes- 
tator was  competent  to  execute  a  wUL  A. 
principle  ia  tikat  the  propcments  of  a  wQl 
should  offer  all  their  testimony  in  sui9(»^ 
of  their  contention  that  Is  matter  in  chief,  In 
the  first  Instance;  and,  after  the  contestants 
have- closed  their  proof,  the  proponenta  may 
offer  testimony  only  to  the  extent  that  It  re- 
buts the  testimony  of  their  advnsarles.  This 
testimony  offered  In  rebuttal  was  the  opin- 
ions of  witnesses  as  to  the  testamentary  ca- 
pacity of  the  testator,  based  on  a  hypotheti- 
cal question,  and  should  have  been  ^ven  in 
chief.  While  it  was  Improper  to  offa  it  ae 
evidence  in  rebuttal,  still  that  fact,  of  Its^, 
is  not  reversible  error.  Oralg  v.  Southard. 
148  in.  37,  35  N.  361.  On  omtesting  tiw 
vididKy  of  a  ^rill  by  a  proceeding  In  chan- 
cery, under  section  7  of  ^apter  148  of  the 
Revised  Statutes,  the  certificate  of  the  oatii 
of  the  witnesses  at  the  time  of  the  first  pro- 
bate should  be  admitted  as  evidence,  and 
have  such  weight  as  the  Jury  should  think  It 
may  deserve,  by  express  direction  of  the  stat- 
ute. It  was  not  error  to  overrule  complaln- 
anta*  objection  to  tiiat  evidence  on  tiiat 
ground. 

Gomplalnanta  objected  to  the  admlBsi<m  In 
evidence  of  the  letters  shown,  which  had 
been  written  by  the  testator  to  one  of  the  lega- 
tees, Mabelle  Bruner,  and  the  reading  of  ex- 
tracts therefrom.  The  letters  In  their  en- 
tirety vrere  offered,  but  aU  of  the  letters  were 
not  read.  Where  a  letier  Is  offered  in  evi- 
dence, particular  parte  of  which  are  desired 
by  the  party  offering  the  same  to  go  before 
the  Jury,  fae  may  read  that  part  of  the  letter 
to  the  Jury,  and  Is  not  required  to  read  the 
whole  letter.  The  other  party  has  the  right 
to  read  the  entire  letter,  If  he  so  desires. 
Xhese  letters  were  property  admissible  as  evi- 
dence to  show  the  relations  existing  between 
tbe  legatee  and  ^e  testator.  The  affections 
of  the  latter  for  the  former  may  be  shown,  as 
the  presumption  is  In  favor  of  the  Validly  of 
the  will  when  the  person  provided  for  there- 
in Is  one  with  whom  the  testator  has  main- 
tained Intimate  and  affectionate  relations  dur- 
ing his  life.  Harp  v.  Parr,  168  lU.  469,  48  N. 
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E,  113.  These  letters,  staowlns  the  affection 
and  Intimate  relation!  existing  between  the 
testator  and  the  legatee  Mabelle  Bruner, 
were  properly  admitted  in  evidence;  and  the 
reading  of  extracts  therefrom  by  the  pro- 
ponents of  the  will,  and  their  failure  to  read 
the  whole  of  the  letters,  was  not  error,  aa  the 
coDteBtants  had  the  right  to  read  the  other 
parts  of  the  letters  if  they  so  desired,  as  the 
whole  of  the  letters  were  In  evidence  l)efore 
the  Jury. 

David  L.  Bnoddy,  one  of  the  subscribing  wit- 
u esses  to  the  will,  was  the  hosband  of  Sarah 
E.  Snoddy,  one  of  the  contestants;  and,  al- 
though not  called  as  a  wltnesa  in  this  proceed- 
ing, the  certificate  of  the  oath  of  the  wltDeeses 
at  the  time  of  the  first  probate— and  he  was 
one—was  admitted  in  evidence;  and  it  la  in- 
sisted by  contestants  that  this  was  error,  the 
contention  being  that  the  evidence  of  the  hus- 
band could  not  be  received  as  against  the 
wlf&  The  principle  Is  thAt  the  competency  of 
a  witness  to  a  will,  like  evidence  of  the  ca- 
pacity of  the  testator,  is  tested  by  the  status 
of  the  witness  at  the  time  the  will  was  exe- 
cuted. The  weight  of  modern  authority  is  in 
favor  of  the  proposition  that  the  competency 
of  a  witness  attestlog  a  wiU  is  to  be  tested  by 
a  state  of  facts  extating  at  the  time  of  the  a1>> 
testation,  and  not  by  the  state  of  facts  exist- 
ing at  the  time  the  will  Is  presented  for  pro- 
bate, nor  by  the  state  of  facts  existing  at  the 
time  when  interested  persons  may,  by  a  bill 
in  chancery,  seek  to  contest  the  validity  of 
the  wlU.  Fisher  v.  Spence,  150  Ul.  253,  37  N. 
B.  314.  By  this  wUl  the  testator  sought  to 
dispose  of  his  property  and  effects  of  every 
character,  maklag  his  mother  and  Mabelle 
Brnner  the  legatees,  and  making  Lester  the 
executor.  The  complainant  Sarah  E.  Snoddy, 
although  a  sister  of  the  testator,  was  not  nam- 
ed in  the  will  in  any  capacity.  He  sought  to 
dispose  of  his  property  by  devising  it,  and 
leaving  nothing  to  descend  to  an  heir;  and, 
so  far  as  the  will  was  concerned,  Sarah  E. 
Snoddy  had  no  interest  as  legatee  or  heir,  nor 
did  she  appear  as  executrix.  Her  husband, 
David  L.  Snoddy,  was  therefore  a  competent 
witness  at  the  time  of  the  attestation  of  the 
will,  and  at  the  time  It  was  admitted  for  pro- 
bate. The  statute  expressly  provides  that  the 
certificate  of  the  oath  of  the  witnesses  on  the 
first  probate  of  a  will  Is  competent  evidence  on 
a  contest  ol!  the  will  In  a  court  of  chancery. 
The  only  way  in  which  David  L.  Snoddy  is 
connected  with  this  record  is  as  a  witness. 
We  are  of  the  opinion,  therefore,  that  it  was 
not  error  to  admit  the  certificate  of  his  oath 
In  evidence,  and  that  he  was  a  competent  at- 
testing witness  to  the  win. 

It  Is  urged  that  the  testimony  of  one  sub- 
scribing witness  and  the  certificate  of  the 
oath  of  the  witnesses  at  the  time  of  the  pro- 
bate are  insufficient  to  make  a  prima  facie 
case  as  to  the  validity  of  the  wilL  The  gen- 
eral mle  in  this  country  Is  that  a  will  may  be 
established  by  only  one  of  the  attesting  wit- 
uessest  If  he  can  testify  to  a  compliance  with 


the  statute  relating  to  Its  execution.  In  re 
Page,  118  111.  K7e,  8  N.  E.  and  authorities 
cited.  The  contention  of  appellants  that  this 
evidence  was  not  sufficient  to  make  a  prima 
facie  case  was  expressly  decided  adversely  to 
them  fn  Buchanan  v.  McLennen,  supra.  See, 
also,  Harp  v.  Parr,  supra. 

It  is  Insisted  by  appellants  that  the  first 
Instruction  for  the  proponents  was  error. 
That  instruction  states  that  the  burden  of 
proving  the  testamentary  capacity  of  the  tes- 
tator is  primarily  upon  the  proponents,  and 
they  are  required  to  show,  by  a  preponderance 
of  the  evidence,  that  the  Instrument  offered 
in  evidence  was  signed  by  the  testator,  or  by 
some  person  in  his  presence  by  his  direction, 
and  that,  In  his  presence  and  by  bis  direction, 
it  was  attested  by  two  or  more  witnesses;  and 
when  the  testimony  of  the  subscribing  wit- 
nesses is  given  In,  or  the  oath  of  the  subscrib- 
ing witnesses  Is  attached  to,  the  writing,  and 
offered  in  evidence,  the  competency  of  the 
testator,  and  the  fact  of  so  signing  and  at- 
testing, are  established  by  the  evidence,  and 
a  prima  facie  case  is  made  out;  and  the  bur- 
den of  proof  then  shifts  to  those  who  seek 
to  contest  the  validity  of  the  will,  and,  un- 
less the  evidence  offered  by  the  contestants 
overcomes  the  prima  facie  proof  thus  made, 
the  will  must  be  held  valid.  The  burden  of 
proof  does  not  shift  on  the  trial  of  a  bill  con- 
testing a  will,  and  this  Instruction  was  tech- 
nically inaccurate.  The  Jury  are  to  determine 
from  the  whole  evidence  whether  the  instru- 
ment offered  was  the  will  of  the  testator. 
While  the  Instruction  is  technically  inaccu- 
rate. It  is  apparent  it  could  not  have  misled 
the  Jury,  and  Is  not  catise  for  reversal. 

Appellants  say  in  their  brief:  "Other  of 
proponents'  instructions  are  objectionable; 
The  court  refused  several  Instructions  asked 
by  complainants  that  should  have  been  giv- 
en." They  do  not  point  ont  which  of  pro- 
ponents' Instructions  are  objectionable,  or  any 
objection  thereto,  nor  show  wherein  there 
was  error  in  the  reversal  of  Instructions. 
This. general  objection  thus  made  in  the  brief 
does  not  present  for  our  consideration  which 
of  the  rieven  Instructions  given  for  propo- 
nents was  erroneous,  or  why  the  refusal  of 
the  six  instmctlons  was  error. 

The  evidence  of  the  proponents  of  the  will, 
standing  alone,  was  sufficient  to  authorize  this 
verdict;  and  the  evidence  of  the  contestants 
is  so  unsatisfactory  that  we  are  satisfied  the 
verdict  should  not  be  disturbed.  We  find  no 
reversible  error  In  this  record,  and  the  de- 
cree of  the  circuit  court  of  McLean  county 
ta  afflnned.  Decree  affirmed. 


(176  111.  4S0) 

OATWOOD  V.  PARHBLL. 
(Supreme  Court,  of  Illinois.   Oct  24,  1898.) 
OARXismiBXT— Appeal  —  Ft!n>iHO  or  Fact— Sitf- 

FtCtBNCT. 

Defehdnnt  sold  Innrl.  and,  after  part  pay- 
ment, gave  a  bond  for  deed.   The  vendee,  be- 
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bxg  unable  to  coniply  with  his  contract,  cancel- 
ed It,  and  gave  a  qaitclaim  back  to  defend- 
ant. Defendant  waa  afterwards  garnished  by 
the  vendee's  creditors.  Judgment  against  de- 
fendant was  reversed  in  the  appellate  court, 
whose  only  finding  of  facts  was  that  "it  does 
not  appear  from  the  evidence  that  [garnishee] 
was  indebted  in  any  aum  to  [yendeej  when 
the  writs  of  garnishment  were  lasued,  nor  at 
any  time  afterwards  before  the  rendition  of 
the  judgment  In  garnishment  proceedings." 
Edd,  that  the  finding  included  all  ultimate 
facts  In  GontroTersy.  and  was  sufficient,  under 
Prac.  Act,  1 87,  which  provides  that  if  the  final 
determination,  aa  the  resnlt  of  the  findings  of 
fact  "concerning  the  matter  in  controversy," 
Is  different  from  the  findings  of  the  court  be- 
low, tJxe  appellate  conrt  shaU  recite  in  its  judg- 
ment *ilie  facts  as  found,"  which  shall  be  con- 
cltuiTe  a«  to  all  matters  of  fact  In  controversy. 

Error  to  appellate  conrt,  Third  district 
Garnishment  proceedings  by  James  Cay- 
wood,  fOT  the  use  of  others,  against  Felix  Q. 
Farrell.  From  a  Judgment  of  the  appellate 
conrt  reversing  a  judgment  for  plaintiffs, 
thegr  bring  error.  Affirmed. 

B.  W.  MUIa,  for  plaintiffs  In  error.  W.  F. 
Gallon,  f  w  defendant  In  error. 

PHCLLIFS,  J.  James  Caywood,  as  the 
nominal  plaintiff,  for  the  use  of  certain  jndg- 
ment  creditors,  garnished  defendant  in  error. 
On  trial  In  the  circuit  court,  Judgment  waa 
entered  against  defendant  for  $1,028.23, 
which  judgment  was  reversed  by  the  appel- 
late court,  with  the  following  flindlng  of 
facts:  "The  court  finds  that  It  does  not  ap- 
pear from  the  evidence  that  the  said  Felix  Q. 
Parrell  wtfs  Indebted  in  any  sum  to  said 
James  Caywood  when  the  writs  of  garnish- 
ment were  issued,  nor  at  any  time  after- 
wards before  the  rendition  of  the  judgment 
In  garnishment  proceedings."  The  error  as- 
signed on  the  prosecution  of  this  writ  of  er^ 
ror  Is  that  the  appellate  court  did  not  make 
"a  sufilclent  special  finding  of  facts."  It  is 
urged  such  order  states  a  mere  conclusion 
from  the  facts,  which  is  said  not  to  be  In 
compliance  with  section  87  of  the  practice 
act,  which  provides  that  if  the  final  deter- 
mination of  the  cause,  as  the  result,  wholly 
or  In  part,  of  the  finding  of  the  facts  "ccu- 
eemlng  the  matter  In  controversy,"  is  differ- 
ent from  the  finding  of  the  court  below,  the 
appellate  conrt  shall  recite  in  Its  final  order 
or  judgment  "the  facts  as  found,"  and  such 
judgment  shall  be  final  and  conclusive  as  to 
all  matters  of  fact  In  controversy  In  such 
cause.  Tbis  section  has  been  construed  to 
mean:  (1)  "That  the  facts  recited  should 
Include  the  facts  concerning  any  material  Is- 
sue submitted  to  the  trial  court"  Insurance 
Co.  T.  Scammon,  123  HI.  601,  14  N.  E.  666; 
Morris  V.  Wibaux,  159  III.  627,  43  N.  E.  837. 
(2)  That  such  facts  should  be  recited  and 
set  forth  as  In  decrees  in  chancery.  Tlb- 
balls  V.  Libby,  97  111.  552;  Neer  v.  Ballroad 
Co.,  13S  ni.  29,  27  N.  E.  7(^.  (3)  The  facta 
to  be  so  recited  are  to  be  ultimate,  and  not 
evidentiary,  facts;  that  Is,  they  may  be  "con- 
dttslona  of  fact,"  "or.  In  other  words,  infer-  , 


ences  drawn  froin  tbe  anbordlnate  or  eviden- 
tiary facts."  "Ultimate  fturta  •  •  •  are, 
when  considered  with  r^erence  to  the  tacts 
or  evidence  by  which  they  are  established 
or  proved,  but  Uie  logical  reanlts  of  the  proo^, 
or,  in  other  words,  mere  conclusions  of  fact" 
(Brown  T.  City  of  Aurora,  109  IlL  1^;  as. 
In  an  action  for  negligence,  a  finding  that 
the  plaintiff  did  not  use  ordinary  care  to 
avoid  the  injury,  or  that  the  defendant  was 
not  gollty  of  willful  or  wanton  injury  (Rog* 
era  v.  RaUroad  Co.,  U7  lU.  116,  8  X.  B.  889); 
or,  In  an  action  for  frand,  a  finding  that  the 
.evidence  does  not  show  frand  (Hayes  v.  In- 
surance Co.,  125  IlL  026t  18  N.  E.  322).  See, 
also,  SlddaU  v.  Tansen,  143  111.  637,  82  X.  BL 
884.  It  Is  dear  tiiat  the  appellate  court,  on 
finding  the  facts  differently  from  the  lower 
court  Is  only  required  to  recite  In  Its  order 
or  Judgment  of  reversal  tbe  ultimate  facts  In 
tome  as  made  by  tbe  pleadings,  or  the  con- 
clusion of  such  ultimate  fact  or  tacts  from 
the  evidentiary  facts.  Such  recital  of  nltl- 
mate  facts  must  Inclnde  or  cover  all  the  ma- 
terial Issues  made  by  the  pleadings  vital  to 
determine  a  right  of  recovery.  In  an  action 
tor  negligence,  for  fraud,  or  for  money  claim- 
ed to  be  due,  these  are,  respectively,  tbe  ul- 
timate facts  In  such  cases,  and  a  finding  of 
such  facts  by  the  appellate  court  Is  sufficient 
under  the  statute,  conclusive  on  this  court 
and  not  subject  to  revision.  Railroad  Co.  v. 
Fennell,  110  lU.  435;  Williams  v.  Forbes.  114 
lU.  167,  28  N.  E.  468.  The  finding  of  tbe  ap- 
pellate court  as  set  out  in  this  record,  was 
of  an  ultimate  fact  and  sufficient,  under 
the  statute,  if  it  covered  or  included  all  the 
ultimate  facts  "concerning  the  matter  In  con- 
troversy." 

Tbe  only  matter  In  controversy  In  this  case 
of  garnishment  was  whether  Farrell  was  in- 
debted to  Caywood,  either  expressly  or  Im- 
pliedly. The  facts,  In  brief,  are:  Farrell, 
on  December  21,  1892,  sold  to  Caywood  cer- 
tain land,  and  gave  a  bond  for  a  deed  on  the 
making  of  certain  payments,  reserving  the 
title  to  the  land  and  to  the  crops  raised  there- 
on, to  secure  the  payment  of  interest  and 
principal.  In  June  and  July,  1894,  two  Judg- 
ments were  obtelned  against  Caywood;  and, 
by  virtue  of  executions  issued  thereon,  a  levy 
was  made  on  the  crops  raised  on  said  land, 
which  crops  Farrell  claimed  and  replevied, 
and  on  trial  recovered  Judgment  for  the  same 
April  10,  1895.  October  26,  1894,  Caywood, 
not  being  able  to  comply  with  his  contract, 
by  agreement  with  Farrell  canceled  the  con- 
tract, and,  as  It  bad  been  recorded,  quit- 
claimed the  land  bacl£  to  FarrelL  On  Janu- 
ary 15,  1895,  Farrell  sold  the  land  to  George 
W.  Chlttick.  Farrell  waa  garnished  by  tbe 
Judgment  creditors  of  Caywood;  when,  the 
record  does  not  state,  but  does  state  the  gar- 
nishee summons,  ete.,  was  omitted  from  the 
record  by  agreement 

The  claim  Is  made  that  a  statement  of  the 
account  Ijetween  Farrell  and  Caywood  shows 
the  former  was  Indebted  to  the  latter  on  Oc- 
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lober  26,  1894,  when  the  quitclaim  deed  was 
made,  In  the  sum  of  ¥1,02S.  Farrell  and 
CaywocHi  both  deny  such  indebtedness,  and 
BO  testified  in  the  court  below.  The  appel- 
late court  found,  and  recited  In  Its  order  or 
Judgment,  the  ultimate  fact  that  Farrell  was 
not,  at  the  time  of  the  service  of  the  gar- 
nishee process  or  thereafter,  Indebted  to  Gay- 
wood.  Complaint  Is  made  of  this  conclnaion 
or  finding  of  the  ultimate  fact  It  is  said: 
"The  conclusion  is  not  the  controlling  fact 
It  is  the  fact  or  facts  found  which  lead  the 
court  to  that  conclusion."  In  this,  counsel 
are  in  error,  as  this  court  has  several  times 
held  the  conclusion  from  the  evidentiary 
facts  Is  all  that  is  necessary.  It  Is  said, 
however,  Farrell  and  Gaywood  might  have 
fraudulently  settled.  If  that  was  made  an 
Issue,  necessarily  the  finding  of  the  fact  that 
there  was  no  indebtedness  would  Include  It 
It  is  also  suggested  that  after  the  creditors 
obtained  Judgment,  which  became  a  Hen  on 
Caywood's  equity  In  the  land,  Caywood  could 
not  convey  away  his  interest,  to  their  detri- 
ment If  so,  that  Is  immaterial  in  this  case. 
If  such  Interest  could  not  be  so  sold,  then  It 
Is  there  yet  If  Farrell  did  not  give  or  owe 
Caywood  anything  for  such  interest  at  the 
time  of  the  service  of  this  process,  or  there- 
after, then,  of  course,  there  was  nothing  to 
reach  on  that  account  Had  Caywood,  In 
order  to  get  out  of  the  contract,  sold  his  in- 
terest in  the  land  to  some  third  person.  In 
consideration  solely  that  such  person  should 
assume  his  contract,  certainly  such  person 
would  not  be  liable  to  garnishment  merely 
because  Caywood  had  paid  something  on  bis 
contract  to  Farrell.  The  finding  of  the  ap- 
pellate court  therefore,  having  Included  ell 
the  ultimate  facts  In  controversy.  Its  Judg- 
ment is  conclusive,  and  not  a  matter  for  re- 
view in  this  court  The  Judgment  of  the  ap- 
pellate court  Is  affirmed.  Judgment  affirmed. 

BOGOS,  J.,  took  no  part  in  the  decision  of 
this  case. 


UTS  III.  224) 

McOOT  -r.  PBOPLB. 
(Supreme  Conrt  of  HHnoiB.   Oct  24,  1888.) 

HOMICIDB— BDFFICIENCT   or  EvIDBWCB— iNSTRtJO- 

TiONB— Haliob— Iktbht— Rbasonabu  Doubt— 
&1LF-I>BPBNSB— Actual  Damobb  —  Makslauoh- 
TSB— Evidence  —  Thkbats— Takixo  Kbtolvbk 
TO  JuRT  Room. 

1.  Deceased  and  tiie  brother  of  defendant 
exchanged  angry  words  in  a  depot  and  went 
out  to  the  edge  of  the  depot  platform.  As  de- 
ceased went  out  defendant  came  into  the  de- 
pot bnt  Immediately  went  out  agnln.  Some 
one  was  Been  back  of  deceased  and  between 
him  and  the  depot.  The  fatal  shot  waa  fired 
from  behind.  Defendant  told  the  coroner  that 
he  was  only  about  four  feet  away  when  the 
scuffle  began  on  the  platform  between  his 
brother  and  deceased,  and  that  the  shot  came 
from  behind.  The  wound  waa  powder-bnnied, 
and  no  other  person  waa  diown  to  have  been 
near  the  parties.  Defendant  afterwards  said 
that  he  heard  his  brother  and  deceased  quar- 
reling, and  that  he  liad  "a  right  to  help  hia 
brother."   The  only  help  the  uotber  received 


was  from  the  person  who  fired  the  shot  De- 
fendant had  a  revolver  of  the  caliber  of  the  one 
with  which  deceased  was  shot  and  a  few  days 
before  had  remarlced  that  if  deceased  "mon- 
keyed with  him  he  would  liirow  a  ball  at  him.*' 
Xo  weapon  was  found  on  deceased,  and  there 
were  no  signs  of  a  scnffle  between-  hfm  and  de- 
fendant's brother.  Defendant  ran  away  from 
the  depot  after  the  shooting,  and  was  not  seen 
again  that  night  Held  to  sustain  a  conviction 
of  murder. 

2.  An  instruction  that  malice  Includes  not 
only  anger,  hatred,  and  revenge,  "but  every 
other  unlawful  and  unjustifiable  motive,"  is 
not  subject  to  the  objection  that  the  words 
quoted  broaden  the  instruction  to  Indnde  ev^ 
motive,  whether  or  not  growing  out  Of  the  evi- 
dence in  the  case  on  trial. 

3.  An  instruction  stating  that  the  intent  In 
the  Indictment  must  he  shown  by  positive  tes- 
timony, or  may  be  inferred  from  ail  the  facts 
and  drcumstonces  shown  by  the  evidence,  and 
further  stating  "that  if  yon  believe  from  the 
evidence,  beyond  a  reasonable  donbt  that  the 
firing  of  the  revolver  was  the  act  of  defend- 
ants us  aileged  in  the  indictment  and  that  it 
was  done  deliberately,  and  was  likely  to  be 
attended  with  dangerous  consequences,  the 
malice  or  intent  to  malce  out  the  case  as  char- 
ged will  be  presnmed."  is  hot  objectionable  as 
failing  to  require  the  intent  to  be  shown  be- 
yond a  reasonable  doubt. 

4.  Giving  an  instruction  that  if  a  person  kills 
another  in  self-defeiuffi,  it  must  appear  that  his 
danger  was  tinch  that  the  Idlling  of  the  other 
was  "absolutely  necessary,"  which  followed 
the  words  of  Cr.  Code,  |  149,  is  not  error 
where  the  jury  were  further  instructed  that: 
"Actual  or  real  danger  is  not  indispensable  to 
the  defense  of  one's  relatives.  Persons  threat- 
ened with  danger,  or  their  relatives,  mnst  judge 
from  appearances,  and  determine  therefrom  the 
actual  state  of  things  surrounding  them  or 
their  relatives.  If  such  persons  act  from  hon- 
est fears,  induced  by  reasonalde  evidence,  they 
are  not  reBponsible  for  a  mistake  as  to  the  ex- 
tent of  daagex."  And  where  the  Jury  were 
further  InBtructed,  they  mnst  consider  the  In- 
structions as  one  entire  series,  since  the  com- 
bined instructions  fairly  present  the  law  to 
the  Jury  so  as  not  to  mislead  them. 

6.  An  instrnctlon  that  no  provocation  by 
words  only,  addressed  to  the  person  killing,  or 
to  another  In  his  presence,  however  opprobri- 
oas,  will  reduce  an  intentional  killing  to  man- 
slaughter, and.  though  opprobrioos  epithets 
were  used  by  deceased  to  defendant  W.  in  de- 
fendant B.'b  presence,  yet  if  defendants  imme- 
diately, or  soon  th«eafter,  revmged  them- 
selveB  by  the  use  of  a  dangerous  weapon.  In  a 
manner  likely  to  canse  the  death  of  deceased, 
and  did  tbereby  cause  his  death,  then  defend- 
ants are  guilty  of  murder,  and  uie  Jury  ought 
so  to  fincL  "onleaa  they  ahall  farther  believe 
that  said  killing  was  reduced  to  manslaughter, 
or  was  justifiable  on  other  gronnds,  or  by  oth* 
er  than  the  use  by  deceased  of  such  <»)probrl- 
ona  language,"  is  not  objectionable  as  directing 
the  jury  to  find  defendants  guilty  of  marder. 
Instead  of  allowing  them  to  pass  on  the  ques- 
tion whether  defendants  were  guilty  of  mur- 
der or  manslaughter. 

6.  An  instruction  which  recited  certain  facts, 
which. ,  if  lielieved  by  the  jury,  must  have  ex- 
cludPd  every  possible  element  of  manslaughter 
or  self-defense,  and  further  stated  that  if  ^e 
jury  Iwlieved  that  defendant  was  present,  and 
knew  his  brother  was  not  in  danger  of  bis  life, 
nor  in  danger  of  receiving  great  bodily  harm, 
and  that  itnowin^  said  facts,  defendant  Inter- 
'fered  with  a  "deliberate  mind  and  formed  de- 
sign to  lull  deceased,  and  did,  with  a  revoiver, 
shoot  deceased,  then  defendant  is  guilty  of  mur- 
der." is  not  objectionable,  as  confining  the  jury 
to  the  crime  of  murder,  where  the  jury  were,  in 
other  instructions,  told  that  they  could  find  de- 
fendants guilty  of  murder  or  of  maaslanghter, 
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and  were  luBtrncted  as  to  tlte  form  of  their 
rerdlot  in  bodb  murder  and  maaslangbter. 

7.  It  is  not  error  to  refnse  to  instruct  that, 
if  there  is  a  reasonable  doubt  In  the  minds 
of  the  jniy  as  to  wliich  one  of  several  per- 
flODB,  or  which  one  of  defendants,  fired  the  fa- 
tal shot,  then  they  must  acquit  defendants, 
where  the  court  instructed  that,  if  the  shot 
was  fired  by  one  of  the  crowd,  or  if  the  jury 
had  any  reasonable  doubt  from  the  evidence  as 
to  who  fired  it,  their  verdict  should  be,  "Not 
guilty," 

8.  Previous  threats  by  defendant,  shortly  be- 
fore the  homicide,  are  admissible  to  show  the 
animus  with  which  the  killing  was  done,  and 
that  an  unfriendly  feeling  existed  on  the  part 
of  defendant  against  deceased. 

9.  The  revolver  which  was  admitted  in  evi- 
dence, together  with  the  bullet  talteo  from  the 
brain  of  deceased,  may  be  taken  to  the  jury 
room. 

Error  to  circuit  court,  McLean  county; 
Colovtin  D.  Myers,  Judge. 

Benjamin  McCoy  was  convicted  of  murder, 
and  he  brlnsa  error.  Affirmed. 

Frank  Gillespie  and  A.  W.  Peasley,  for 
plaintiff  In  error. '  B.  L.  Fleming,  State's 
Atty.,  and  B.  a  Akin,  Atty.  Gen.  (O.  K.  Trow- 
bridge, of  ooviiBel).  for  the  People. 

CRAIG,  J.  Wilbur  McCoy  and  the  plaintiff 
in  error,  Benjamin  McCoy,  were  Jointly  In- 
dicted and  tried  In  the  McLean  circuit  coort 
for  the  murder  of  John  Bullock,  the  trial  re- 
sulting In  the  acquittal  of  Wilbur  McCoy  and 
the  conviction  of  Benjamin  McCoy.  Motions 
for  a  new  trial  and  In  arrest  of  judgment 
liavlng  been  overriiled,  the  court,  in  pursu- 
ance of  the  Terdlct  of  the  Jury,  entered  Judg- 
ment on  the  verdict,  and  sentenced  Benjamin 
McCoy  to  Imprisonment  in  the  penitentiary 
for  14  years.  He  brings  this  writ  of  error, 
and  asks  to  hare  the  Judgment  reversed. 

Plaintiff  In  error  contends  that  the  evidence 
will  not  sustain  the  judgment  of  conviction 
against  him.  The  evidence  In  the  record 
shows  substantially  the  following  facts:  The 
two  defendants,  Wilbur  McCoy  and  Benjamin 
McCoy,  were  aged,  respectively,  21  and  19 
years,  and  lived  with  their  father  in  Shirley, 
a  small  town  In  McLean  coimty,  lU.,  on  the 
line  of  the  Chicago  &  Alton  Ballroad.  At  the 
time  of  the  homicide  the  deceased,  John  Bul- 
lock (sometimes  called  John  Smith),  and  plain- 
tiff in  error,  Benjamin  McCoy,  both  worked 
for  J.  L.  Douglass  on  his  farm  close  to  Shir- 
ley. It  appears  there  were  several  yoimg 
men  living  in  Shirley  who  frequently  congre- 
prated  at  the  railroad  depot  In  the  evening. 
On  the  evening  of  the  homicide  it  was  wet 
and  misting.  There  was  a  church  festival  at 
a  house  not  far  from  the  depot  and  deceased 
was  dressed  to  attend  the  festival.  He  came 
into  the  dei>ot  waiting  room  shortly  after  8 
o'clock,  and  was  waiting  for  bis  employer's 
son  to  bring  him  some  money.  The  platform 
lamp  hung  between  the  window  and  the 
waiting-room  door.  There  was  a  target  light 
and  another  light  outside,  a  light  In  the  office 
room,  and  a  lamp  was  on  a  shelf  In  the  wait- 
ing room.   One  door  opened  into  the  ticket 


office,  and  there  were  two  outside  doors  to 
the  waiting  room,  and  one  window  opening 
on  the  platform,  and  a  south  window.  There 
was  a  pile  of  car  doors  at  the  south  end  of 
the  depot,  about  five  feet  high.  There  was 
at  that  time  almost  incessant  lightning.  There 
Is  an  elevator  opposite  the  depot.  The  light 
of  the  platform  lamp  was  thrown  against 
the  elevator,  and  a  person  passing  between 
the  elevator  and  depot  could  have  been  rec- 
ognized. Shortly  after  Bullock  entered  the 
waiting  room,  the  witness  Willie  Dnnk  en- 
tered, and  saw  Bullock,  who  was  the  only 
person  there.  Soon  Wilbur  McCoy  and  one 
Mack  Roberts  came  In,  followed  by  Nels  Bon- 
ders and  Willie  Zelgler.  Bullock,  in  talking 
with  Willie  Dunk,  said  that  one  Bruno  War- 
lltz  had  told  lies  on  him,  and  that  he  could 
whip  blm  and  all  his  friends.  On  hearing 
this,  Wilbur  McCoy  said  that  Warlltz  had 
done  notiilDg  of  the  kind;  that  he  attended  to 
his  own  business.  Bullock  replied  that  be 
had  told  lies  on  him,  and  that  he  could  whip 
Warlltz  and  all  his  friends.  Some  further 
words  passed,  when  Nels  Senders  took  Bul- 
lock by  the  arm,  and  they  went  out  of  the 
waiting  room  together,  and  walked  tb  the 
south  end  of  the  platform.  As  Souders  and 
Bullock  went  out,  Benjamin  McCoy,  plaintiff 
In  error,  came  Into  the  waiting  room,  but  Im- 
mediately went  out.  Souders  and  Wllbar  Mc- 
Coy came  out  then  with  Mack  Roberts. 
Willie  Dimk  was  on  the  platform.  As  Wilbur 
McCoy  came  out  of  the  depot  he  said  to  Bnl- 
lock,  "Now,  If  you  want  anything,  you  can 
get  It  right  here."  He  had  gone  abont  a 
quarter  of  the  way  from  the  door  to  the  cor- 
ner of  the  depot  Wilbur  McCoy  and  Bul- 
lock were  near  the  edge  of  the  platform. 
Wilbur  was  facing  the  depot,  and  Bullock 
was  facing  Wilbur,  with  his  back  towards  the 
depot  building.  Souders,  after  entering  the 
waiting  room,  looked  through  the  window, 
and  saw  a  person  near  Bullock  and  Wilbur. 
A  shot  was  fired  from  behind,  the  bullet  en- 
tering Bullock's  head  three  Inches  below  and 
one-quarter  of  an  inch  back  of  the  opening 
of  the  left  ear.  Death  was  produced  Instant- 
ly, the  body  falling  on  the  rail  of  the  track. 

The  defendants  Introduced  no  testimony, 
but  statements  made  by  the  defendants  after 
the  homicide  were  testified  to  by  witnesses 
for  the  people.  The  plaintiff  in  error  told  the 
coroner,  James  Hare,  that  he  was  only  alMut 
four  feet  away  when  the  scuffle  began  on  the 
platform  between  his  brother,  Wilbur,  a^d 
Bullock;  that  the  shot  came  from  behind; 
that  he  was  that  far  away  when  Wilbur  and 
Bullock  went  off  the  platform.  The  wound 
was  powder-burned,  showing  the  person  who 
fired  the  shot  was  close  behind  Bullock.  This 
admission  of  plaintiff  In  error  shows  he  w&s 
near  enough  to  have  fired  the  shot,  and  no 
other  perstm  was  proven  to  be  near  Wilbur 
McCoy  and  Bullock.  Sally  Anthony,  on  the 
Sunday  evening  after  tbe  homicide,  was 
walking  with  plaintiff  in  error.  She  testified 
he  said  to  her.  In  substance,  that  he  had  been 
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at  borne  until  after  supper,  and  came  np  with 
Shdbj  Newby  to  tbe  festival  to  get  cream, 
and  take  some  home;  that  he  weut  over  to 
the  depot,  and  went  In;  that  the  boye  were 
talking;  that  pretty  soon  they  went  out  on 
the  platform;  that  he  followed  them  out,  and 
stayed  at  the  corner  ot  the  depot  where  the 
car  doors  were;  that  he  heard  them  talking, 
and  heard  Smith  (Bollock)  qoarreUng  with 
Wilbur;  that  Wilbur  was  bis  brother,  and 
he  said  he  had  a  right  to  help  him;  that  be- 
fore he  reached  them  Smith  (Bullock)  fell  on 
the  tradK;  that  he  expected  they  would  watch 
blm  pretty  dose;  that  he  did  not  know  who 
fired  the  shot,  and  he  sui^ioeed  it  never  would 
be  known.  The  only  help  Wilbur,  the  broth- 
er, of  plaintiff  In  error,  received,  as  shown  by 
the  evidence,  was  from  the  person  who  fired 
the  fatal  shot  The  admission  of  plaintiff  in 
error  that  he  helped  him,  in  connection  with 
the  other  circumstances  in  evidence;  his 
proximity  tq  the  deceased;  the  fact  that  he 
was  possessed  of  a  borrowed  revolver  of  the 
kind  and  caliber  of  the  one  with  which  BuUoCk 
was  shot,  and  that  he  bougbt  and  paid  for  It 
after  the  homicide;  tbe  fact  that  within  a 
few  days  before  tbe  shooting  plaintiff  in  error 
used  expressions  showing  111  will  towards  Bul- 
lock, using  the  expression,  "If  he  monkeys 
with  me  I  will  throw  a  ball  at  blu,"  and  at 
another  time  saying,  when  Bullock  got  angry 
at  something,  "If  he  monkeys  with  me,  I 
will  fix  him;"  the  fact  that  no  weapon  was 
found  on  deceased;  the  condition  of  the  cloth- 
ing on  tbe  body  after  deceased  was  shot,  bis 
overcoat  being  buttoned  up,  kid  gloves  on  his 
hands,  and  a  buttonhole  bouquet  on,  which 
the  witnesses  stated  looked  as  though  Just  put 
on,  which  showed'  that  there  could  not  have 
been  much  of  a  scufBe,  and  certainly  not  one 
which  required  the  use  of  a  deadly  weapon 
upon  a  person  unarmed;  the  fact  that  Wilbur 
McCoy  and  the  oth^r  young  men  present  as- 
sisted to  carry  the  body  of  deceased  into  the 
depot,  while  the  i^aintiff  In  error  ran  away 
from  the  depot,  and  was  not  seen  again  that 
night,— must  have  satined  the  jury  beyond 
a  reasonaUe  doubt  of  the  guilt  of  Benjamin 
McCoy.  All  this  testimony  stands  undisput- 
ed, and  yet  plaintiff  in  error  Insists  that  tbe 
evidence  fa  not  sufficient  to  sustain  a  convic- 
tion. The  law  has  placed  the  determination 
of  that  question  with  the  jury,  and  it  is  only 
when  ttUs  court  Is  satisfied,  from  a  careful 
consideration  of  the  whole  testimony,  that 
there  Is  a  reasonable  doubt  of  the  guilt  of  the 
accused,  that  It  will  interfere  with  the  ver- 
dict of  the  jury  on  the  ground  that  It  does 
not  support  the  verdict  Oalney  v.  People, 
97  m.  270.  We  are  satisfied  the  evidence  su»> 
tains  the  verdict  of  the  jury,  and  that  the 
Jury  wonld  have  been  Justified  in  inflicting, 
under  the  evidence  in  the  record,  a  much 
heavier  punishment. 

It  Is  next  Insisted  that  the  third  Instruction 
given  on  the  part  of  the  peoEde  is  erroneous, 
tt  is  as  follows:  "Malice  includes  not  only 
anger,  hatred,  and  cevengef  but  ev^y  otbe^ 


unlawful  and  unjustifiable  motive.  Malice  is 
not  confined  to  ill  will  towards  an  Individual, 
but  Is  intended  to  denote  an  action  flowing 
from  any  wicked  and  corrupt  motive,— a  thing 
done  with  a  wicked  mlnd,~where  the  fact 
has  been  attended  with  such  chrcumstances 
as  evince  plain  indications  of  a  heart  regard- 
less of  social  duty,  and  fatally  bent  on  mis- 
chief; hence  malice  Is  Implied  tarn  any  de- 
liberate or  cruel  act  against  anothw,  bow- 
ever,  sudden,  which  shows  an  abandoned  or 
malignant  heart."  The  objection  Is  made 
that  the  words  "every  other  unlawful  and 
unjustifiable  motive"  broaden  the  instruction 
to  include  every  motive,  whether  giKtwlng  out- 
of  the  evidence  in  the  case  on  trial  or  not- 
We  do  not  think  the  Instruction  Is  subject  to 
tbe  crltlcisuL  The  Instruction  Is  a  literal  copy 
of  an  instruction  given  in  Jackson  v.  People, 
18  HI.  269,  which  was  one  of  a  series  of.  In- 
structions approved  by  this  court. 

The  objectloD  to  the  fourth  instruction— that 
It  does  not  requLe  the  Intent  to  be  shown  be- 
yond a  reasonable  doubt— is  not  tenable.  The 
Instruction,  in  the  beginning,  states  that  tbe 
injient  in  the  indictment  is  necessary  to  be 
shown  by  street  and  positive  testimony,  or  It 
may  be  Inferred  from  all  the  facts  aud  cir- 
cumstances shown  by  the  evidence.  It  then 
.expressly  states:  "Tliat  If  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  firing  of  the  revolver  was  the  act  of  the 
defendants,  as  alleged  In  the  Indictment,  and 
that  It  was  done  deliberately,  and  was  likely 
to  be  attended  with  dangerous  consequearas, 
the  .  malice  or  Intent  to  make  out  the  case  as 
charged  will  be  presumed." 

PJaintUf  in  error  complains  of  the  people's 
ttUrteenth  Instruction  as  using  the  words  "ab- 
8(dutdy>  necessary."  The  people's  eleventh  In- 
struction was  a  literal  copy  of  section  148  of 
the  Criminal  Code.  The  thirteenth  adopted 
the  language  of  section  1^.  Undoubtedly, 
this  Instruction,  considered  Indepoidently, 
and  not  as  a  part  of  a  series  of  instructions, 
might  be  obJectlo^Ue,  as  ignoi^ns  tbe  doc- 
trine of  apparent  danger,  as  h^  In  Camp- 
bell V.  People,  16  IlL  17.  In  the  case  at  bar 
the  people's  twenty-eighth  instruction  express- 
ly told  the  Jury  they  should  take  all  the  in- 
structions together,  and  they  were  to  be  con,- 
stroed  as  one  entire  series.  At  the  request  of 
plaintiff  In  error  the  trial  court  gave  the  fol- 
lowing, defendants' twelfth- Instruction:  "Act- 
ual or  real  danger  Is  not  Indispensable  to  the 
defense  of  one's  relatives.  Persons  threaten- 
ed with  danger,  or  their  relatives,  must  Judge 
from  appearances,  and  determine  therefrom 
the  actual  state  of  things  sturrounding  them 
or  their  relatives.  If  such  persons  act  from 
honest  fears,  Induced  by  reasonable  evidence, 
they  are  not  responsible  for  a  mistake  as  to 
tbe  extent  of  danger."  This  Instruction  ex- 
pressly told  the  Jury  that  "actnal  or  real  dau- 
gfiv  is  not  Indispensable  to  tbe  defense  of 
one's  |%latlves.  Persons  threatened  with  dan- 
ger, or  their  relatives,  must  Judge  from  ap- 
pearances, and  determine  therefrom  tbe  act- 
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ual  state  of  things  surrounding  them  or  their 
relatives."  This  Instruction,  considered  In 
connection  with  the  other  Instructions,  fairly 
presented  the  law  to  the  Jury.  In  Oalney  T. 
People,  supra,  this  court  said  (page  277): 
"But  It  la  a  familiar  doctrine  that  In  passing 
upon  a  single  Instruction  It  must  be  consider- 
ed in  connection  with  other  Instructions  bear- 
ing upon  the  same  subject,  and  If,  when  thus 
cohsidered.  It  appears  the  law  has  been  fairly 
presented  to  the  Jury,  the  court  will  not  re- 
verse because  such  Instruction  does  not  con- 
tain all  the  law  relating  to  that  particular  sub- 
ject, unless,  under  the  peculiar  circumstances 
of  the  case,  the  court  Is  of  opinion  the  Jury 
may  have  been  misled  by  it"  Kinney  v. 
People,  108  lU.  619:  Appleton  t.  People,  171 
III.  473,  49  N.  B.  708. 

There  was  no  error  In  giving  the  people's 
fourteenth  instruction,  under  the  foiregolng 
authorities. 

Objection  Is  made  to  the  people's  twelfth 
instruction.  In  that  It  Is  claimed  It  directs  the 
Jury  to  find  the  defendants  guUty  of  murder, 
instead  of  allowing  them  to  pass  upon  the 
question  whether  the  defendants  were  guilty 
of  murder,  or  of  the  lesser  offense  of  man- 
slaughter. The  Instruction  Is  as  follows:  "No 
provocation,  by  words  only,  addressed  to  the 
person  kiUlng,  or  to  another  In  bis  presence, 
however  opprobrious,  will  mitigate  an  Inten- 
tional killing  so  as  to  reduce  the  killing  to 
manslaughter;  and  although  the  Jury  mar 
believe,  from  the  evidence,  that  opprobrlou:' 
epithets  were  used  by  the  deceased  to  the 
defendant  Wilbur  McCoy  In  d^endant  Ben- 
jamin McCoy's  presence,  yet  If  the  jury  fur- 
ther believe,  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendants  Immediate- 
ly or  soon  thereafter  revenged  themselves  by 
the  use  of  a  dangerous  and  deadly  weapon 
in  a  manner  likely  to  cause  the  death  of  the 
deceased,  and  did  thereby  cause  his  death  as 
charged,  then  the  defendants  are  guilty  of 
murder,  and  the  jury  ought  bo  to  find,  unless 
they  Bludl  farther  believe,  from  the  evidence, 
that  said  killing  was  reduced  to  manslaugh- 
ter, or  was  justifiable  upon  other  grounds,  or 
by  other  than  the  use  by  the  deceased  of  such 
opprobrious  language."  The  objection  is  not 
well  taken.  This  instruction  obviates  the  ob- 
jection urged  by  adding  the  words,  "unless 
they  shall  further  believe,  from  the  evidence, 
that  said  killing  was  reduced  to  manslaughter, 
or  was  Justifiable  upon  other  grounds,  or  by 
other  than  the  use  by  the  deceased  of  such 
opprobrious  language."  Besides,  the  instruc- 
tion is  almost  a  literal  copy  of  the  instruction 
given  lo  the  series  In  the  case  of  Jackson  v. 
People,  supra,  which  was  approved  by  this 
court  without  the  qualification  contained  in 
the  foregoing  Instruction. 

A  similar  objection  is  urged  against  the 
eighteenth  Instruction.  The  Instruction  be- 
gins, "If  the  jury  believe,  from  the  evldencCt 
beyond  a  reasonable  doubt,"  etc.,  and  then 
recites  certain  facts  which,  if  believed  by  the 
jury,  must  have  excluded  every  {loaBlble  ele- 


ment  of  manslaughter  or  self-defense:  "And 
if  you  further  believe,  from  the  evidence,  that 
Benjamin  McCoy  was  then  and  there  present, 
and  that  he  knew  that  his  brother,  Wilbur 
McCoy,  was  not  In  danger  of  his  life,  nor  In 
danger  of  receiving  great  bodily  harm,  and 
that,  knowing  said  facts,  the  said  Benjamin 
McCoy  Interfered,  and,  with  a  deliberate  mind 
and  formed  design  to  kill  the  deceased,  did. 
with  a  revolver,  shoot  the  deceased,  then  the 
defendant  Benjamin  McCoy  is  guilty  of  mur- 
der, and  the  jury  should  so  find."  The  jury 
were  Instructed  by  the  people's  eighth  and 
ninth  instructions  as  to  the  statutory  law  con- 
oernlng  manslaughter,  and  were  Informed  in 
the  Instructions  as  to  the  form  of  their  ver- 
dict as  to  both  murder  and  manslaughter,  and 
were  Instructed  In  other  Instructions  that  the 
defendants  could  be  found  guilty  of  murder 
or  of  the  lesser  crime  of  manslaughter.  Sec- 
tion 140  Of  the  Criminal  Code,  defining  mui^ 
der  and  malice,  was  given,  in  the  language 
of  the  statute,  in  the  people's  second  Instruc- 
tion. This  section  defines  express  malice  as 
follows:  "Express  malice  Is  that  deliberate 
Intention  nhlawfully  to  take  away  the  life  of 
a  fellow  creature  which  is  manifested  by  ex- 
ternal circumstances  capable  of  proof."  The 
Instruction  In  the  case  at  bar  requires  the 
jury  to  believe  that  the  homldde  was  delib- 
erately and  Intentionally  done,  for  It  uses  the 
words,  "with -a  deliberate  mind  and  formed 
design  to  kill  the  deceased,"  which  ia,  In  ef- 
fect with  malice  aforethought,  and  consti- 
tutes  murder.  In  the  case  of  Perl  v.  People, 
65  III.  17,  this  court  sustained  an  Instruction 
which  recited  the  facts  in  evidence,  and  which 
concluded,  "Then  the  defendant  is  guilty  <tf 
willful  murder,  and  the  Jury  should  find  htm 
guilty  of  murder."  In  this  case  the  Jury  were 
instructed,  in  other  Instructions,  that  they 
could  find  the  defendants  guilty  of  murder,  or 
could  find  them  guilty  of  manslaughter,  and 
could  not  have  been  misled. 

It  Is  Insisted  that  the  trial  court  erred  In 
refusing  defendant's  first,  second,  twelfth*  and 
thirteenth  Instructions.  Tlie  first  and  second 
refused  Instructions  are  embodied  substan- 
tially In  the  twenty-sixth,  twenty-seventh, 
and  seventh  of  defendants'  given  Instructions. 
The  defendants'  seventh  modified  Instruction 
was  as  follows:  "When  a  man's  conduct 
may  as  consistently  and  as  reasonably,  from 
the  evidence,  be  referred  to  one  of  two  mo- 
tives, one  criminal  and  the  other  Innocent,  it 
Is  your  duty  to  presume  that  such  conduct  Is 
actuated  by  the  innocent  motive,  and  not  the 
criminal."  This  covered  sufflciently  the  Idea 
embraced  In  the  twelfth  refuaeS  Instruction. 
The  thirteenth  refused  Instruction  Is,  fn  ef- 
fect, that  if  there  is  a  reasonable  doubt  la 
the  minds  of  the  Jury  as  to  which  one  of 
several  persons,  or  which  one  of  the  defend- 
ants, fired  the  fatal  shot  then  they  must  ac- 
quit the  defendants.  The  seventh  instruction 
given  for  the  defendants  covers  snbatantlaUy 
the  same  legal  prindple,— that,  if  the  shot 
was  fired  by  one  of  a  crowd,  or  if  the  Jury 
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bad  any  reasonable  doubt  from  the  eTidence, 
aa  to  who  fired  It.  their  Terdict  shonld  be  not 
guilty,  threata  made  by  plaintiff  In  er- 
ror, ahortly  before  the  homldde,  against  de- 
ceased, were  competent  tor  the  purpose  of 
showing  the  animus  with  which  the  killing 
was  done,  and  that  an  unfriendly  feeling  ex- 
isted on  the  part  of  plaintiff  In  error  against 
the  deceased.  Wbettier  the  threats  were  the 
result  of  momentary  anger,— a  slight  differ- 
ence on  some  trifling  matter,  such  as  would 
be  likely  to  leave  behind  no  trace  of  111  will,— 
or  wwe  the  exj^res^aa  oi  a  deliberate  Inten- 
tion, was  for  the  jory  to  determine,  under  all 
the  circumstances. 

The  remarha  made  by  the  state's  attorney, 
as  found  In  the  abstract,  are  not  snffldent  to 
warrant  a  leversal  of  the  Judgment 

The  plaintiff  in  error  dakos  it  was  error  to 
allow  the  reroWer  to  be  taken  by  the  Jury. 
Tbe  rerolTer,  and  the  bullet  taken  from  the 
brain  at  the  de<»ased,  were  both  Introduced 
In  evidence.  The  defendants  made  nothing 
but  a  seneral  objectlcm,  which  was  ovNTuIed, 
■and  the  revolTer  and  bullet  were  admitted  In 
evidence.  It  was  proper  for  the  court  to  al- 
low tbe  revolver  and  bullet  Introduced  In  ev^ 
■dence  to  go  to  the  Jury.  In  the  case  of  Tates 
T.  People*  88  lU.  628,  dted  by  plaintiff  In  er^ 
ror.  tbe  plsttd  bad  not  been  Introduced  In  ev^ 
•draee,  and  was  sent  to  the  Jury  to  eiperlmoit 
with,  without  the  knowledge  of  the  court  the 
•ootuisel,  or  the  prisoner,— an  mtlrely  different 
state  OC  focts  from  the  case  under  consldera- 

tlQD. 

Aft»  a  carefid  consideration  of  the  entire 
record,  and  believing  that  substantial  Justice 
has  been  done,  and  finding  no  substantial  er- 
Tors  In  the  proceedings  of  the  circuit  court 
the  Judgment  be  affirmed.  Judgment  af- 
-firmed. 

(175  111.  663) 

ILLINOIS  CENT.  R.  00.  v.  TOWN  OF 

NOBMAL. 
(Supreme  Court  of  lUinoia.   Oct.  24,  1898.) 

JBlUHBlIT  DOHAIK  —  HONICIPAL  COBHIRATTONS  — 
BaILBOADS  —  CONDEHNATIO:!     PkOCEKDINOa  — 

RiOET  or  Wat— Strbbt  CKossiifo  — Uamaqbs— 

BVIDBROB. 

1.  A  Mction  hoOBe  on  tbe  right  of  wmy  of  a 
railroad  company  Dresents  do  obstacle  to  tbe 
coDdemnatlon  of  tbe  land  on  wblcb  it  is  situ- 
ated for  a  street  crossing. 

2.  In  a  proceeding  hj  a  citv  to  condemn  land 
for  the  opening  of  *a  street  it  Is  not  necessary 
that  the  cost  of  snch  improvement  shall  be  es- 
timated by  a  commission. 

8,  A  railroad  company,  on  whose  right  of 
way  was  located  a  section  bouse,  had  no 
gronnd  of  complaint  because  tbe  occapant  of 
fluch  bouse  was  not  made  a  party  to  a  proceed- 
ing to  condemn  the  land  on  which  it  was  situ- 
ated for  tbe  opening  of  a  street  across  such 
right  of  way. 

4.  Where  tbe  testimony  as  to  tbe  value  of 
the  property  taken  under  condemnation  pro- 
ceedings was  conflicting,  and  tbe  amount  of 
compensation  allowed  by  the  court  was  anp- 
portcd  by  the  evidence,  the  Judgment  will  not 
M  disturlied,  on  appeal 

B.  In  the  condemnation  of  a  railroad  ririit 
•of  way  fOT  a  street  crossing,  the  market  valne 


of  the  land  for  general  purposes  cannot  en- 
ter into  tbe  estimate  of  compensation,  as  tile 
railroad  company  continues  to  own  each  prop- 
erty, and  tbe  public  acquires  only  tbe  right  to 
use  it  jointly  with  such  company,  and  only  aa 
a  crossing. 

6.  The  fact  that  a  portion  of  the  right  of 
way  of  a  railroad  company,  required  for  a 
8te«et  crossing,  was  occupied  mt  a  section 
house  and  Its  appurtenances,  did  not  mtltle 
such  company  to  any  more  compensation  for 
the  land  taken,  aside  from  the  structures  and 
other  improvements  thereon,  than  for  any  oth- 
er part  of  its  right  of  way,  where  the  evidence 
showed  that  wndu  particular  location  was  not 
necessary  for  the  use  thereof  tty  tbe  company. 

Appeal  from  McLean  coim^  court;  B.  A. 
Ruasdl,  Judge. 

Proceeding  1^  flie  town  of  Normal  to  aa 
certain  the  amount  of  compensation  to  be 
made  It  tor  the  opening  of  a  street  across 
the  right  of  way  of  the  UUncda  Central  Rail- 
road Company.  From  Uie  Judgment  render- 
ed, the  railroad  company  appeals.  Affirmed. 

Williams  &  Capen  (O.  V.'  Gwln,  oC  counsel), 
for  appellant.  B.  L.  Fleming  (O.  R.  Trow- 
bridge and  J.  A.  Bofarer,  of  counsel),  for  ap- 
pellee. 

-  OABTER,  0.  J.  This  Is  an  ai9«l  from  a 
Judgment  of  condemnation  entered  on  a  pe- 
tition filed  by  the  town  of  Normal,  asking 
that  the  Just  compoisation  to  be  made  b/  It 
for  tbe  opening  of  Poplar  street  across  ap- 
peHant^a  right  of  way,  according  to  an  or- 
dinance passed  by  the  town  authorities,  be 
ascertained  by  a  Jury.  Appellant  filed  a 
cross  petition,  doming  damages  for  a  car 
house  or  out  house  that  would  be  cut  In  two 
by  the  opening  of  such  street  And  also  for 
a  section  house  standing  on  the  land  to  be 
talrai,  and  for  a  appurtenant  thereto, 
but  not  on  the  line  of  tbe  proposed  street 
crossing.  Appellant  also  made  a  motion  to 
dismiss  the  proceedings— First  because  the 
property,  having  been  appropriated  to  a  pub- 
lic use  by  the  erection  of  the  section  houae, 
was  exempt  from  condemnation;  second,  be- 
cause the  commlsstoners  appointed  by  the 
town  to  estimate  the  cost  ot  the  Improve* 
ment  had  not  taken  Into  consideration  libe 
value  of  the  Improvement;  and,  third,  be- 
cause the  occupant  of  the  secti<m  house  was 
not  made  a  party  to  the  suit  The  court 
took  the  motion  under  advlsonent  and,  aft- 
er hearing  the  evidence,  a  Jury  having  been 
waived,  overruled  the  motion,  found  the  Just 
compensation  for  property  taken  to  be  922S, 
and  the  damage  to  property  not  taken  noth- 
ing. 

The  first  alleged  orror  in  overrnUng  the 
motion  to  dinnlsa  Is  not  seriously  urged, 
and  we  are  referred  to  no  authorities.  This 
house  was  not  necessary  for  tiie  operation 
of  the  railroad,  and  required  no  particular 
location  either  on  or  off  itf  its  right  of  way, 
and  tbe  railroad  company  could  not  have 
condemned  land  for  snch  a  use.  Lewis,  Bm. 
DooL  t  170.  It  follows,  therefore,  that  the 
erection  of  snch  a  house  by  the  company  iwe- 
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■enti  no  obstacle  to  a  condemnation  for  a 
street  crossing. 

The  second  reason  urged  for  dismissal  Is 
also  ontenaUe.  Section  S  of  article  8  of 
the  act  for  the  Incorporation  of  ciues  and  vil- 
lages specifies  what  such  petitions  shall  con- 
tain, 'Viz.  a  copy  of  the  ordinance,  certified 
by  tlie  clerk  under  the  corporate  seal;  a  rea- 
sonably accunte  description  of  the  property 
to  be  taken  <tt  damaged;  and  the  names  of 
the  owners  or  occupants  thereof,  so  far  as 
known  to  the  board  or  ofB(»r  filing  the  pe- 
tition. Mo  estimate  of  cost  Is  necessary. 
This  point  haa  been  expressly  decided  ad- 
versely to  appdlant's  contention  in  CUy  of 
Danville  t.  Hc^dams,  IBS  DL  216.  88  N.  B. 
682. 

The  third  ground  Is  not  supported  by  the 
evidence,  tt  Is  not  clear  whether  the  allege 
traant  moved  In  before  or  after  the  filing  of 
the  petition.  At  any  rate,  the  court  below 
was  Justified,  from  the  evidence,  in  finding 
that  the  board  or  officer  filing  the  petition 
did  not  know  the  name  of  the  occupant.  If 
there  was  any,  although  proper  diligence  was 
used  to  ascertain  the  fact  In  the  motion  to 
dismiss,  no  one  is  named  as  tenant,  and  it 
does  not  appear  from  the  petition  that  any 
party  has  been  omlttpd.  The  statute  does 
not  require  that  persons  Whose  Interests  are 
subsequently  discovered  shall  be  made  par- 
ties on  motion  of  the  petitioner.  It  provides 
that  the  jury  shall  ascertain  the  compensa- 
tion to  be  paid  them,  whether  named  In  the 
petition  or  not,  provided  such  person  files 
a  statement  of  his  Interest,  and  Is  admitted 
as  a  party  to  the  suit  This  was  not  done 
here,  and  appellant  certainly  cannot  com- 
plain, as  its  Interests  are  not  aflCected  there- 
by. The  motion  was  properly  overruled. 

The  Judgment  of  the  court  as  to  the  com- 
pensation and  damages  to  be  paid  Is  assign- 
ed for  error.  It  Is  contended  that  the  com- 
pensation for  taking  the  section  house  is 
Inadequate,  and  not  warranted  by  the  evi- 
dence, and  that  the  court  should  have  al- 
lowed something  as  damages  to  property  not 
taken*  The  testimony  as  to  the  value  of  the 
dir  bouse  and  section  house  was  confilcting. 
The  court  heard  the  evidence,  and  saw  the 
witnesses,  and  we  think  the  amount  of  the 
compensation  found  is  supported  by  the  evi- 
dence. It  was  for  the  court,  sitting  as  a  Ju- 
ry, to  weigh  the  confilcting  statements,  and 
the  amount  allowed  Is  not  so  inadequate  as 
to  Justify  a  reversal  on  that  account.  Braun 
V.  Railroad  Co.,  166  lU.  4S4.  46  N.  B.  W4; 
West  Chicago  Bt  R.  Co.  v.  aty  of  Chicago, 
172  111.  198.  60  N.  B.  185. 

Appellant  dalms  that  It  should  have  been 
allowed  a  sum  equal  to  the  value  of  a  town 
lot  situated  In  the  vicinity  of  this  street  cross- 
ing as  compensation  for  the  land  taken,  be- 
cause It  occupied  the  land  with  a  section 
house,  which  had  formerly  been  used  as  a 
dwelling  house  for  its  employes,  and  which 
It  brtended  again  so  to  use.  In  the  condem- 
nation M  ■  railroad  right  of  way  for  a  street 


crossing,  the  market  value  of  the  land  as 
land  cannot  enter  Into  the  estimate  of  com- 
pensation, for  the  reason  that  such  property 
cannot  be  sold  for  general  purposes,  and  by 
the  condemnation  the  public  acquires  only 
the  right  to  use  It  Jirintly  with  the  rallroati 
company,  and  only  as  a  crawlng.  Chicago  & 
N.  W.  By.  Co.  V.  Town  of  Cicero,  15T  10.  48. 
41  N.  B.  640;  lUlnols  Cent.  B.  Oo.  r.  YiBage 
of  Lostapt,  167  Dl.  85,  47  N.  E.  62.  Notwlth- 
standii^!  the  condemnation,  the  company  con- 
tinues to  own  It,  with  the  right  to  use  It  for 
Its  corporate  purposes,  not  InconristeBt  with 
Its  use  as  a  street  crosslDg.  Chicago  A  K. 
W.  By.  Go.  V.  Town  of  Cleero,  supra.  The 
evidence  shows  that  that  partlcidar  location 
for  tlie  sectlw  house  was  not  necessary  for 
Its  use  by  the  railroad  ccimpanyt  The  com- 
pany was  not  thnefbre  entifled  to  any  more 
compensation  tm  the'  land  taken,  aside  from 
the  structures  and  Improvements,  tttan  for 
any  other  part  at  Its  right  of  way.  The  w^ 
(or  cistern)  was  not  ItscM  taken  ce  damaged, 
but  It  was  appurtcnaJit  to  the  section  house, 
and  whatever  damages  appellant  may  have 
sustained  on  account  of  the  separation  of  the 
well  from  the  section  house  was  properly  In- 
cluded In  the  compensation  for  the  property 
taken.  Bailwfty  Co.  r.  Ward,  128  DL  S49, 
18  N.  E.  828,  and  21  K.  B.  662.  The  evidence 
tended  to  show  tliat  It  would  stUl  be  of  use 
to  appenant.  No  pn^sltiona  to  be -held  as 
law  In  the  decision  of  the  case  vere  submit- 
ted by  the  petitioner,  and  we  find  no  error 
In  the  ruling  of  tbe  court  in  modifying  or 
refusing  propositions  submitted  by  the  de- 
fendant. The  Judgment  of  the  county  court 
will  be  affirmed.  Judgment  affirmed. 

(171  III.  40) 

BOTD  V.  BOYD  et  aL 

(Supreme  Coart  of  IlliDois.    Oct  24,  1898.) 

TBNISOT  IN  COHMOS  —  GUARDrAN   ASD  WaRD — 

Adversk  Posskssiox. 

1.  Where  one  co-tenaDt  in  possesion  obtains 
a  deed  to  the  common  property  from  one  dafm- 
iDff  an  adTerse  interest,  the  interest  so  acquir- 
ed inures  to  the  benefit  of  the  co-tenanta. 

2.  A  co-tenant  in  posseBslon  may.  after  no- 
tice to  his  co-tenants,  assert  an  adverse  bold- 

Au  infant  11  years  old  Inherited  au  inter- 
est in  land  as  co-tenaDt  of  his  guardian  and 
the  letter's  children,  who,  without  notifying 
the  ward  of  liis  (the  ward's)  interest  entered 
into  possession,  aad  afterwards  obtained  an 
adrorse  title,  through  a  deed  from  an  adverse 
claimant  and  also  throusdi  a  tax  deed.  Tbe 
ward  failed  to  assert  his  Interest  for  18  years 
after  the  guardian  entered  into  possesslOB. 
HHd,  that  he  had  not  lost  his  rights. 

Appeal  from  circuit  court  Pike  county;  Jef- 
ferson Orr,  Judge. 

Bin  for  partition  by  James  Boyd  against 
Tohn  W.  Boyd  and  another.  Decree  for  de- 
tendants,  and  plalntlCF  appeals.  Beversed. 

A.  G.  Crawford,  for  appellant  Matthews, 
Hlgbee  &  Grlgsby  and  Doocy  &  Bush,  for 
appellees. 
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PHILLIPS.  J.  This  was  a  proceeding  In 
partlUon,  begun  October  5,  1889,  by  certain 
helFB  of  James  Boyd,  wbo  died  Intestate  In 
June.  1863,  the  owner  of  certain  lands,  leaT- 
Ing  a  widow,  but  no  cblldren.  He  left,  sur- 
viving bim,  a  father,  John  Boyd,  two  broth- 
ers, Robert  and  WilUam  Boyd,  one  sister, 
Sally  A.  Crook,  and  the  children  of  a  deceas- 
ed brother,  John  Boyd,  who  died  In  the  army, 
hjtestate,  April  2, 1862,  among  which  children 
was  appellant,  then  seven  yeaxs  old,  and  the 
other  minor  children,  for  which  minors  Rob- 
ert Boyd  was  appointed  guardian  about  the 
year  1869,  In  the  state  of  Indiana,  where  be 
and  they  at  the  time  resided.  The  record  is 
not  clear,  but  It  Is  understood  that  he  re- 
moved from  Indiana  to  Pike  county.  111., 
where  the  land  in  controversy  la  situated, 
bringing  these  minor  children  with  him, 
alwut  that  time.  Whether  he  removed  to 
Illinois  to  look  after  bis  Interest  In  the  estate 
of  his  brother  James  as  well  as  that  of  his 
wards  Is  not  stated,  neither  Is  It. stated  wheth- 
er any  letters  were  taken  out  on  the  estate  of 
James  Boyd.  The  widow  Inherited  one-half 
of  the  real  estate,  the  father  two-twelfths,  the 
three  brothers  and  a  sister  one-twelfth  each. 
The  maiden  name  of  the  widow  was  Wil- 
liam b.  She,  after  marrying  a  man  by  the 
name  of  &nlth,  who  died,  married  John 
Brawley,  who  survived  her,  she  dyiing.  Intes- 
tate. February  14,  18CS,  without  children. 
Brawley  Inherited  one-half  .  of  her  estate 
which  had  not  been  conveyed  by  her  before 
her  death,  and  the  remainder  passed  to  her 
brothers  and  sisters.  The  only  real  defend- 
ants In  this  case,  as  stated  by  both  parties, 
are  John  W.  and  David  Boyd. 

The  bill  alleges  that  James  Boyd  died  seised 
In  fee  of  the  S.  W.  %  of  the  N.  W.  M  of  sec- 
tion 5.  the  S.  of  the  N.  B.  %  and  the  W.  M 
of  the  S.  B.  ^  of  sectton  6.  also  the  E.  ^  of 
the  S.  W.  ^.  and  the  N.  W.  subdivision  of  the  B. 
W.  %  of  section  6.  said  to  contain  58  acres, 
all  In  township  5,  range  6  W.  of  the  fourth 
P.  M.,  in  Pike  county.  111.  The  answer  of  de- 
fendants admits  that  James  Boyd  died  seised 
In  fee  of  all  of  said  lauds  except  the  N.  %  of 
the  £.  %  of  the  S.  W.  M  and  the  S.  %  of  the 
B.  %  of  the  S.  W.  %  of  said  section  6,  which, 
it  Is  alleged,  he  never  owned,  but  that  it  was 
owned  by  one  James  B.  Dutton,  wbo  convey- 
ed the  same  to  the  defendants  June  4,  1887. 
It  avers  that  the  widow  of  James  Boyd,  and 
her  surviving  husband,  John  Brawley,  con- 
veyed certain  of  the  lands,  which  title,  by 
mesne  conveyen<xs,  came  to  the  defendants; 
that  John  W.  Boyd  owns  in  fee  simple,  with 
a  perfect  chain  of  title,  certain  of  said  lands, 
and  that  the  lands  of  which  James  Boyd  died 
seised  are  held  in  fee  by  John  W.  and  David 
Boyd  and  two  others,  who  afterwards  con- 
veyed to  them;  that  complainants  do  not  now 
have,  and  never  had,  any  interest  In  said 
lands,  etc.  The  answer  does  not  set  up  the 
atatute  of  limitations.  It  is  observed  that  the 
answer  odmlta  James  Boyd  wu  seised  in  fee. 


at  the  time  of  his  death,  of  all  of  said  lands 
except  the  B.  %  of  the  S.  W.  ^  of  section  0. 
The  evidence  shows,  as  to  this  tract,  that 
James  Boyd  was  In  possession  of  it  at  his 
death,  under  claim  of  deed  from  the  swamp- 
land commissioners;  that  his  widow  took  pos- 
session thereof  Immediately  after  his  death; 
that  she  conveyed  an  undivided  ^  of  It  Janu- 
ary 14,  1864;  and  that  John  Boyd,  the  father 
of  James  Boyd,  deceased,  and  William  Bo;d, 
the  brother,  quitclaimed  the  B.  of  the  S.  W. 
%  of  section  6»  November  24.  186S,  to  Bobert 
Boyd,  who  took  possession,  and  died  in  1887 
or  1888.  John  W.  Boyd  now  claims  to  own 
the  N.  1^  of  the  B.  ^  of  the  S.  W.  M  ot  sec- 
tion 6,  and  David  Boyd  the  S.  %  of  the  same 
tract,  both  claiming  title,  as  is  understood, 
through  Judicial  sales  made  to  the  latter  In 
1887,  on  sale  of  interest  of  one  Kern,  whose 
■interest  therein  does  not  appear,  or  how  he 
acquired  it;  to  the  former,  John  W.  Boyd, 
through  a  sheriff's  sale  of  Interest  of  one  Pur- 
cell,  who  by  mesne  conveyances  had  acquired 
the  Interest  of  the  widow.  This  latter  deed 
was  made  In  1881.  In  this  proceeding,  these 
appellees  do  not  claim  title  to  the  said  ti-act 
through  their  father,  but  through  these  deeds, 
a  deed  from  one  Dutton  of  June  4, 1887,  and 
the  statute  of  limitations.  The  title  to  the 
other  .tracts  they  claim  by  adverse  posses^ 
slon  for  20  years,  and  by  color  of  title,  pes 
session,  and  payment  of  taxes  for  7  years,  etc. 
This  defense  was  not  set  up  In  the  answer, 
and  leave  Is  asked  to  file  an  amendment  set- 
ting up  such  defense  here,  on  leave  taken  In 
the  court  below  at  the  time  of  trial,  but  not 
made.  The  ease  seems  to  have  l>een  tried 
below  as  If  this  defense  was  Interposed,  and, 
as  we  understand  the  effect,  of  the  request  of 
the  appellant,  the  case  Is  so  to  be  heard  here. 

It  appears  that  in  the  year  1868  one  Purcell 
and  Robert  Boyd  obtained  a  deed  from  the 
heirs  of  James  Boyd,  deceased,  other  than 
these  complainants,  to  the  land  now  under 
consideration;  that  on.  Septeqaber  20,  1871, 
Purcell.  who  In  the  meantime  bad  acquired 
the  J  undivided  one-haif  Interest  of  Robert 
Boyd,  conveyed  by  quitclaim  deed  to  John  W. 
and  David  Boyd,  the  sons  of  Robert,  and  at 
Robert's  request,  all  his  interest  In  and  to 
the  undivided  three-fourths  of  said  land, 
which  was  the  full  Interest  he  then  claimed 
to  own,  and  thereupon  tbey  entered  into  pos- 
session of  the  same.  In  1878.  John  W.  Boyd, 
who  In  the  meantime  had  acquired  the  Inter- 
est of  David  Boyd  In  the  said  lands,  permitted 
the  undivided  one-fourth  Interest  thereof  to 
be  sold  tot  taxes,  on  the  advice  of  bis  attor- 
ney, who  bought  the  same  in  for  him,  but 
in  the  attorney's  name,  and  thereafter,  on 
March  4,  1881,  obtained  a  tax  deed  therefor, 
and  on  the  some  day  quitclaimed  it  to  John 
W.  The  explanation  of  this  proceeding  is 
that,  years  before,  the  Williams  heirs,  wbo 
Inherited  from  the  widow  of  James  Boyd,  de- 
ceased, had  agreed  to  make  a  deed  of  their 
Interest,  but  bad  failed  to  do  «a  It  further 


Digitized  by  Google 


784 


61  NOBTHEASTEKN  BEPORTEB. 


appears  that  John  W.  and  David  Boyd  had 
continaed  In  possession  of  these  premises 
from  the  time  they  took  possession,  In  1871, 
had  paid  the  taxes,  and  received  the  rents 
according  to  their  respective  Interests,  and 
had  made  Improvements  In  the  premises. 
The  evidence  shows  that  in  1863,  when  James 
Boyd,  the  owner  of  the  common  source  of 
title  to  the  land  last  above  described,  died, 
under  which  title  Robert  Boyd  as  well  aa 
these  defendants  took  possession,  this  appe- 
lant and  his  uncle  Robert  Boy^  resided  In 
Indiana.  After  the  death  of  appellanfa 
father.  John  Boyd,  and  when  appellant  was 
about  11  years  of  age,  Robert  Boyd  waa  ap- 
pointed his  guardian.  His  mother  had  died 
some  time  before,  In  1861,  and  his  father  had 
remarried.  When  asked  his  stepmother's 
name,  he  replied:  "I  think  her  name  was 
Sarali.  Hy  uncle  [Robert  Boyd]  was  our 
guardian,  and  took  us  away  when  I  waa  not 
very  large,  and  1  have  not  seen  her  since." 
The  appellant  was  bom  In  1866,  and  therefore 
was  not  of  age  until  1879.  The  gnardian.  as 
understood,  brought  the  children  to  Illinois, 
when  he  removed  from  Indiana,  and,  as  In- 
ferred, continued  to  exerclBe  some  sort  of 
parental  control  over  them  until  they  were  of 
age.  John  W.  Boyd,  one  of  these  defendants, 
testified  he  waa  their  guardian  during  their 
minority.  There  is  no  evidence  In  this  record 
that  he,  or  these  defeudanta,  their  cousins, 
ever  informed  these  wards  of  their  Interest 
In  any  of  this  land,  and  there  la  no  evidence 
to  show  when  they  discovered  It  This  guard- 
ian, as  well  as  his  sons,  evidently  knew  that 
these  children  of  John  Boyd  inherited  the  in- 
terest of  their  father,  who  was  a  brother  of 
James  Boyd,  deceased,  under  whose  claim  of 
title,  directly  or  Indirectly,  they,  the  said  John 
Boyd  and  sons,  had  taken  possession,  and  It 
would  require  harsh  crltlclBm  if  we  Were  to 
assume  that  this  guardian,  or  his  sons,  intend- 
ed to  take  advantage  of  their  dependent  con- 
dition and  ignorance.  They  resided  in  Indi- 
ana at  the  time  of  their  uncle's  (James 
Boyd's)  death.  It  appears  from  the  evidence 
they  had  never  seen  him,  and.  of  course,  knew 
nothing  In  r^ard  to  his  property  or  their 
relation  ,  to  or  interest  In  It.  They  were 
brought  to  Illinois  by  their  guardian  when 
mere  children,  and  had  no  one  to  look  after 
their  Interests,  other  than  their  guardian  and 
these  cousins,  their  father  and  mother  both 
being  dead.  The  fact  that  as  late  as  18TS  the 
Interest  of  the  Williams  heirs  in  this  land, 
who  stood  in  no  such  relation  to  them  as  did 
this  appellant,  was  attempted  to  be  obtained, 
avowedly  through  a  tax  deed,  on  a  failure  to 
comply  with  an  agreement  made  on  a  con- 
sideration passed,  as  claimed,  indicates  a  rec- 
ognition of  an  outstanding  Interest  In  these 
heirs,  for  concededly  their  hit^st  had  never 
been  acquired,  nor  an  agreement  made  to  ac- 
quire It  If,  therefore,  this  appellant,  who 
atone  appealed,  was  a  co-tenant  of  apiKllees, 
the  tax  deed  would  be  void  (Bracken  v.  Cooper, 


80  III.  221),  and  the  other  deeds,  obtained 
from  strangers  to  the  common  title,  under 
which  they  took  possession,  would  be  consid- 
ered as  obtained  for  his  interest 

In  Freeman  on  Co-Tenancy  (2d  Ed.,  S  152) 
tite  rule  is  laid  down  that  where  one  comes 
Into  possession  of  lands  under  a  common 
titie  w.ih  others,  such  tiUe  cannot  be  assailed 
while  he  so  remains  in  possession,  the  prin- 
ciple being  the  same  as  that  a  tenant  cannot 
aasail  the  landlord's  title.  Nor,  as  laid  down 
In  section  154,  can  such  co-tenant  so  holdlng^ 
possession  purchase  an  outstanding  tiUe,  and 
assert  It  against  his  companion  in  Interest 
This  rule  as  to  taking  possession  under  com- 
mon title  is  approved  in  Sontag  v.  BigeIow» 
142  ni.  143,  31  N.  B.  674.  It  Is  furUier  said 
by  the  above  author  (section  154)  that  if 
such  co-tenant  enters  into  possession  under 
an  outstanding  tiUe,  the  rule  is  different  and 
in  such  case  he  can  invoke  the  statute  of 
limitations  as  a  bar.  This  section  154  Is 
quoted  with  approval  In  Montague  v.  Selb, 
106  111.  49.  Where  one  alone  bo  takes  such, 
possession,  pays  taxes,  receives  rents,  and 
makes  some  Improvements,  it  will  not  be  pre- 
sumed to  be  adverse,  but  will  ordinarily  be- 
held to  be  for  the  benefit  of  alL  Sontag- 
Case,  supra,  and  cases  there  (dted.  As  held 
In  Bracken  v.  Cooper,  supra.  It  Is  not  neces- 
sary. In  (Hrder  to  enforce  the  above  rules,  that 
the  Interest  of  the  co-tenant  should  accrue 
under  the  same  Instrument  or  act  of  the 
law.  This  doctrine  Is  approved  in  Montague 
V.  Selb,  supra.  It  la  true,  the  law  recoguizes- 
that  a  co-tenant  does  not  always  continue  to 
remain  in  possession  as  a  co-tenant  only,  but 
may  assert  with  direct  or  implied  notice  to 
the  co-tenant,  an  adverse  holding.  Whether 
he  has  declared  by  words  or  acts  that  be 
holds,  adversely  is  a  question  of  fact  That 
is  often  a  difficult  matier  to  determine,  when 
the  original  entry  was  apparentiy  or  con- 
fessedly that  of  a  co-tenant  As  Is  s^d  by 
Freeman  (section  232):  "In  such  cases,  as 
there  is  nothing  to  give  notice  that  the  entry- 
was  hostile,  In  order  to  show  that  a  subse- 
quent possession  became  adverse  a  state  of 
facts  must  be  proved  from  which  an  actual 
ouster  is  dlrectiy  established,  or  from  which 
such  ouster  may  be  inferred."  Manual  oust- 
ing, by  the  denial  of  the  rights  of  a  co-tenant, 
made  to  him  dh%ctly  or  brought  to  his  knowl- 
edge, when  accompanied  by  an  exclusive  pos- 
session, is  sufficient  to  warrant  a  finding  of 
ouster.  Freem.  Co-Ten.  237,  238.  It  IB  said 
In  section  242  that  "the  facts  which  will  suffi- 
ciently prove  such  ouster  and  adverse  posses- 
sion [by  inference]  will  vary  according  to  the 
different  chrcumstances  of  tbe  partly,  and  no 
definite  rule  can  be  laid  down  by  which  all 
cases  can  be  governed." 

It  is  said,  however,  as  a  rule^  loi^-continued 
possession,  uninterrupted,  with  the  knowledge 
of  the  other  co-tenants,  and  without  claim  or 
demand  for  possession  or  participation  in 
profits,  will  ordinarily  furnish  sufficient  evl- 
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dence  of  oniter.  TbSa  doctrine^  boweTor,  li 
not  based  tm  m  legal,  but  on  a  natnral,  pre- 
■omptloB,— that  one  wUl  assert  bis  righte.  But 
he  must  first  know  his  rights.  This  rule  Is 
recognised  In  LltUejobn  v.  Barnes.  138  TO. 
478, 28  N.  a  980,  and  Baldwin  Batcllff,  126 
HI.  876, 17  N.  SI  794.  In  the  latter  case,  the 
one  setting  np  the  bar  of  the  statute  first  en- 
tered as  absolute  owner,  and  In  the  former 
case  the  grantor  of  the  appellee  took  posses- 
sion under  his  grantor,  who  claimed  to  be  the 
owner  at  the  time.  In  both  these  cases  the 
Important  ^ment  existed  that  the  claimants 
knew  their  rights  at  the  time,  and  knew  of 
the  attitude  the  parties  In  possession  always 
had  assumed  towards  the  land.  There  was 
no  such  relation  between  those  parties  as  ex* 
Isted  betweoi  the  parties  hi  this  case.  There 
Is  no  evidence,  as  heretofore  stated,  that  the 
appellant,  ttiongh  broi:^t  from  Indiana  by 
Robert  Boyd,  his  guardian,  when  a  mere 
child,  was  Informed  of  his  interest  la  this 
land,  which  information  It  was  both  a  moral 
and  legal  duty  to  Impart  to  him.  He  not 
baring  this  knowledge,  and  It  not  apprarinf 
that  the  assertion  of  title  made  by  appellees 
waa  absolutely  hostile  to  his  tltl^  he  is  not 
precluded  from  having  his  Interests  protected 
under  the  decree  of  the  court  There  was 
error  In  the  decree  of  the  circuit  court  of 
Pike  county.  That  decree  la  reversed,  and  the 
cause  Is  remanded.  Reversed  and  remanded. 


(174  UL  m) 

PEOPLE  V.  MIDKIPF  et  al. 
(Snpreme  Conrt  of  IlUnoiB.    Oct  24,  1898.) 

ApPBAL — JOKIBDICTIOH — BOFBRME  COUKT. 

lu  an  action  on  a  bond  sonnding  in  dam- 
ages, where  a  jnd^ent  entered  in  favor  of  de- 
fendant for  coats  is  affirmed  in  the  appellate 
court  an  appeal  will  not  lie  to  the  supreme 
court  in  the  absence  of  a  certlflcate  of  im- 
portance. 

Appeal  from  appellate  court  Third  district. 

Action  by  the  i)eople  of  the  state,  for  the 
use  of  the  Pbcenlx  Nursery  Company,  against 
Harry  K.  MIdkUf  and  others.  From  a  Judg- 
ment In  favor  of  defendants,  affirmed  in  the 
appellate  court  (71  lU.  App.  141),  plaintiff 
appeals.  Appeal  dismissed. 

A.  B.  De  Mange,  for  aroellant  Mills  Bros, 
and  J.  M.  Orfiy,  for  AppeUeea. 

PHILLIPS,  J.  This  Is  an  action  of  debt  on 
the  official  bond  of  Harry  K.  Midklff,  con- 
stable, of  Decatur,  m.  The  declaration  al- 
leges he  wrongfully  misused  a  writ  placed  in 
taia  hands,  to  the  injury  of  the  plaintiffs,  by 
levying  on  'Hielr  proper^  a  writ  of  attach- 
ment while  it  was  issued  against  one  D.  O. 
Owens.  The  action  of  debt  was  for  $2,000, 
the  penalty  In  the  bond,  and  the  damages 
were  alleged  to  be  91,000.  Issue  was  made, 
and  a  trial  bad  before  a  jury  In  the  circuit 
court  of  Macon  county,  and  verdict  and  judg- 
ment rendered  In  favor  of  the  defendant 
An  appeal  was  prosecutiKi  to  the  appellate 
51  N.B.-60 


court  for  13ie  Third  district,  where  that  Judg- 
ment was  affirmed. 

The  action  sounds  in  damages,  and  the  only 
judgmoit  entered  against  the  ^atntlffs  was 
fbr  costs  In  the  circuit  court  Thwe  Is  no  cer- 
tlflcate by  a  majority  of  the  judges  of  the 
appellate  court  that  this  case  involres  ques- 
tions of  law  of  snc^  Importance,  either  on 
account  of  ivlncipal  or  collateral  Interests, 
that  It  should  be  passed  upon  by  the  suprraie 
court.  There  Is  therefore  no  jurlsdlcti(»i  In 
tills  court  on  this  appeal,  Baztrom  v.  Rail- 
way Co.,  m  nL  m  7  N.  E.  268;  Tucker  v. 
Board,  164  HL  69B,  88  N.  B.  563;  Fisher  v. 
Enamel  Co.,  163  I1L,387,  45  N.  B.  249;  SmlUi 
V.  BatTis,  113  111.  136.  It  Is  not  requisite  tiiat 
we  should  repeat  the  reasoning  contained  In 
the  opinions  In  support  of  this  proposition. 
The  appeal  from  the  a^Uate  court  for  the 
Third  district  is  dismissed.  Appeal  dismissed. 

BOOGS,  7.,  took  no  part  In  the  decision  of 
this  case. 


(ITS  lU.  586} 

PEOPLE  ex  rel.  AKIN,  Attorney  General,  v. 
LOBFFLBR,  City  Clerk. 
(Snpreme  Conrt  of  Illinois.    Oct  24,  1898.) 

Statutbs— IMPUBD  Rbpbal— Validity  —  Mdnici- 
PAL  CoBFORATioira— Civil  Bbbvicb— Classi- 

FICATIOK— JUDOHBNlV-SSTOPm. 

L  City  and  Village  Act  art  7,  f  22  (1  Starr 
&  C.  Ann.  St  [2d  Ed.]  p.  732),  permitting  a 
cit7  clerk  to  appoint  his  anbordinates,  was  by 
implication  repealed  by  Civil  Service  Act  March 
20,  1895,  providiav  that  the  anbordinates  of 
city  otScers  shall  Be  chosen  from  persons  se- 
lected by  civil  service  commiBsioners  after  an 
examination  aa  to  their  qaallfication. 

2.  CivU  Service  Act  Blarch  20.  1895,  does 
not  require  an  illegal  test  of  applicants  for  of- 
fice, within  Const  art  5,  S  2o.  which,  after 
prescribing  the  oath  to  be  taken  by  dvil  of- 
ficers, provides  that  no  other  oath,  declaration, 
or  teat  shall  be  required. 

3.  GIvil  Service  Act  March  20,  1896,  doea 
not  as  an  amendment  to  Incorporation  Act 
1872,  by  omitting  to  mention  each  section  of 
the  act  repealed)  conflict  with  Const  art.  4,  i 
13,  providing  that  no  law  shall  be  repealed  or 
amended  by  reference  to  its  title  only,  bat  that 
the  section  amended  or  repealed  mnst  be  in- 
serted in  the  new  act,  as  the  constitutional  pro- 
vision  does  not  apply  where  the  new  act  does 
not  refer  to  the  old  law  and  is  clear  and  com- 
plete in  itself. 

4.  Civil  Service  Act  March  20,  does 
not  by  creating  a  different  tenure  of  office, 
conflict  with  Const,  art  5.  S  24,  which  provides' 
that  officials  shall  hold  their  office  during  the 
pleasure  of  tiie  appointing  power  or  for  a  fixed 
period. 

6.  Civil  Service  Act  March  20,  1895.  doea  not 
abridi^  the  privileges  or  immunities  of  dti- 
jsens  in  violation  of  the  fourteenth  amendment 
of  the  United  States  constitution,  on  the  ground 
that  it  allows  only  persons  applying  therefor 
to  obtain  an  office,  and  does  not  permit  public 
officers  to  select  the  assistance  necessary  to  tiie 
performance  of  their  official  dnties. 

6.  A  classification  under  Civil  Bervice  Act 
March  20,  1805,  is  sufflcient  if,  after  designat- 
ing what  office  shall  belong  to  the  unclassified 
service,  it  provides  that  all  other  offices  or  em- 
ployment permanent  temporary,  or  substitute, 
shall  constitute  the  elassified  service,  and  di- 
vides the  claaaified  aervice  into  grades  and  di- 
visions, covering  all  aubordinate  positions. 
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7.  Ad  official  who  made  a  requisition  upon 
the  civil  service  commission  for  persons  to  fill 
IioeitionR  in  his  office  cannot  afterwards  claim 
that  the  ciassificatioD  made  by  the  commission 
'does  not  luclude  sabordinate  positioas  in  his 
office. 

8.  A  judgment  rendered  fn  a  submission  by 
the  city  clerk  and  his  employes  and  the  comp- 
troller, ordering  the  city  comptroller  to  audit 
and  allow  salary  claims  of  the  city  clerk's  em- 
ployfa  not  nnpointed  under  Civil  Service  Act 
March  20.  18f*5.  does  not  estop  the  people,  on 
their  petition  for  mnndamos,  to  compel  the 
■city  clerk  to  make  appointments  in  conformity 
with  the  civil  service  act. 

Original  petition  for  a  writ  of  mandamus 
1)7  the  people  of  the  state  of  Illinois,  on  the 
relation  of  Edward  C.  Aktn,  attorney  ^en- 
«ral,  against  WilU&m  Loeffler,  city  clerk  of  the 
«Ity  of  Chicago.   Writ  awarded. 

This  Is  an  original  petition  for  mandamus 
Hied  tn  thia  court  by  the  people,  on  the  rela- 
tion of  the  attorney  general,  against  William 
J^cffler,  ti,ty  cleik  of  the  dty  of  Chicago,  al- 
leging that  the  city  clerk  has  neglected  to 
notify  the  cItO  service  commissioners  of  va- 
cancies in  the  poBltlonB  or  places  of  certain 
•clerks  and  other  employes  and  Bubturdlnates 
in  his  office,  and  to  make  requlaitlona  on  aald 
commlsBlonen  for  ttxe  names  of  persons  to 
flU  ancb  TacandeB,  as  required  by  the  civil 
service  law  and  the  rules  made  In  pnrauance 
thereof;  that  the  city  clerk  claims  that  such 
places  and  positions  where  Tacandes  hare  oc- 
curred, and  the  other  places  and  positions  in 
his  office,  are  not  within  the  icope  and  mean- 
ing of  the  cItU  service  act,  and  that  he  has 
the  sole  power  and  authority  to  fill  all  va- 
•cancles  In  said  places  and  positions,  and  to 
determine  what  persons  shall  be  appointed  to 
-flU  said  positions  and  vacancies,  and  to  se- 
lect such  penwns,  without  complying  with  the 
■dvll  service  law  In  force  in  the  c\ty  of  Chi- 
cago; that,  .in  violation  of  the  dvll  service 
act,  he  has  assumed  to  fill  some  of  the  va- 
-canciea  by  appointing  persons  not  on  the  ell- 
-glble  lists  prepared  by  said  commissioners, 
and  not  designated  or  certified  by  them  for  ap- 
pointment or  ^motion;  that  he  has  attempt- 
ed to  appoint  one  Nathan  Arons(m  and  one 
PhfUp  Klein  as  clerics  in  his  office,  neither  of 
whom  has  been  examined  or  certified,  or  is 
on  any  eligible  list  or  register,  or  otherwise 
«ntitied  to  snch  appointment;  that  the  said 
offices  and  places  under  said  city  clerk  are 
within  the  classified  serrice  of  said  dty.  The 
petition  further  alleges  that  tbe  respondent, 
the  city  clerk  aforesaid,  in  April,  1897,  made 
requisitions  on  the  civil  service  commission- 
ers for  the  names  of  certain  iwrsons  to  be  ap- 
pointed or  employed  by  him  as  clerks  and  oth- 
er employes  and  subordinates  In  his  office, 
and  to  fill  vacancies  therein;  that  having 
1>een  informed  by  said  commissioners  In  each 
iif  said  eases  that  there  were  no  eliglbles  with 
whom  to  fill  said  vacandea,  and  having  been 
authorized  by  said  commission  to  make  tem- 
porary appointments  under  said  act  and  rules, 
be  appointed  and  employed  certain  persons 
lo  flu  said  places  and  positions  or  vacancies; 


au. 

that  60  days  have  long  since  expired  since 
said  appointments,  and  that  regular  appolnl- 
ments  can  be  made  under  said  act;  that  said 
commissioners  have  bad,  during  the  last  10 
months,  lists  and  registers  of  persons  who 
have  passed  the  examinations  as  candidates 
tor  certain  positions  or  vacandes,  from  which 
said  commission  could  and  wotdd  certify  the 
names  of  persons  to  fill  the  same,  If  notified 
thereof  or  called  upon  to  make  such  certifica- 
tions; that  no  requisition  has  been  made  to 
them  to  fill  Bald  vacancies  slqce  April,  1897, 
and  no  certification  of  the  persons  so  appoint- 
ed by  the  city  clerk  has  been  made  by  the 
commission  to  fill  the  same,  but  that  said 
commissioners  have  certified  the  names  of 
persons  as  required  by  the  act  to  said  city 
clerk  for  appointment  to  several  of  said 
places,  who  were  not  accepted  or  appointed 
by  him;  that  he  has  made  no  report  of  the 
same,  as  required  by  the  rules,  and  that  said 
places  are  occupied  by  parties  appointed  con- 
trary to  the  act  and  rules.;  that  said  city 
clerk  threatens  to,  and  will,  appoint  clerks 
and  other  employes  and  subordinates  without 
reference  to  the  registers  or  lists  of  positions 
or  places  prepared  by  the  civil  service  com- 
mission, and  without  making  requisitions  up- 
on the  commission  l^or  the  names  of  eligible 
candidates  for  such  positions.  The  petitioner 
prays  that  a  writ  of  mandamus  may  issue  to 
the  clerk,  directing  him  to  notify  the  civil 
service  commission  of  the  dty  of  Chicago  of 
all  vacancies  existing,  or  which  at  any  time 
shall  exist,  In  places,  positions,  or  offices  ot 
deputy  city  clerk,  clerks,  or  other  employes  or 
subordinates  In  his  office,  and  to  make  requi- 
sitions upon  the  civil  service  commission  of 
said  city  for  certifibatlons  of  persons  to  fill 
such  positions  (Including  vacancies),  etc.,  and 
directing  him  to  appoint  to  such  officra.  posi- 
tions of  employment,  and  to  vacancies  therein 
only  such  persons  as  shall  be  certified  to  him 
by  such  civil  service  commissioners,  and  to 
make  no  appointment  except  under  and  ac- 
cording to  the  provisions  of  the  dvll  service 
act  and  the  rales  of  said  commissioners,  etc. 
An  answer  has  been  filed  by  the  city  clerk  to 
the  petition  for  mandamus,  and  a  replication 
has  been  filed  to  said  answer  by  the  peti- 
tioner. The  answer  sets  up  matters  of  fact 
and  matters  <tt  law  in  defense.  The  nature 
of  these  defenses  anwars  In  t|w  opinion  of 
the  court 

Edward  C.  Akin,  Atty.  Gen.  (John  W.  Ela, 
Newton  A.  Partridge,  and  Edwin  Burrltt 
Smith,  of  counsel),  for  petitioner.  Charles  S. 
Thornton  and  Edward  3.  HUl,  for  respondent 

MAORUBEB,  7.  (after  stating  the  facts). 
1.  It  Is  claimed  by  the  respondent  that  the 
civil  service  act  has  no  appllcfitlon  to  the  va- 
rious clerks  and  subordinates  In  the  office  ol 
the  dty  derk  of  Chicago;  that  the  clerkb 
and  subordinates  In  that  office  can  be  ap- 
pointed by  the  dly  derk  himself,  without 
reference  to  the  requirements  of  the  civil 
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service  act  This  contention  Is  based  upon 
section  22  ot  article  7  of  the  cl^  and  TlUage 
act  That  section  Is  as  follows:  "The  oomp- 
tnUer  (If  there  shall  be  one),  the  clerk,  treas- 
urer and  o^ector,  shall,  severally,  i^ipolnt 
soch  TBTlons  eletks  and  subordinates  In  their 
respeetlre  offices  as  tiie  dty  council  or  board 
of  trustees  may  authorize,  and  shall  be  held, 
sererally,  responrible  for  the  fidelity  ot  all 
persons  so  Appointed  by  them."  1  Starr  & 
C  Ann.  8t  (2d  Ed.)  p.  782.  It  Is  cUhned  on 
the  part  of  the  respondent  that  section  22  is 
still  In  force,  and  "was  not  repealed  by  the 
clTll  Serrloe  act  passed  In  188S^ 

It  may  be  said  that  In  a  certain  sense,  the 
power  to  appoint  these  clerks  and  subordi- 
nates stUl  Tsmalns  with  the  ctty  clerk.  The 
cItU  service  act  does  not  take  away  the  pow- 
er of  mtpolntment  absolutely,  but  qnallfles 
such  power  by  requiring  appointments  to  be 
made  from  persons  who  hare  been  ascertain- 
ed to  be  competent  by  examinations  under 
the  dvil  serrlee  act  Under  the  prorl^ns 
of  the  civil  service  act  the  dty  clerk  still 
appoints  his  clerks  and  subordinates,  and,  as 
the  power  of  ai^lntment  tbus  remains  with 
him.  It  cannot  be  sold  that  It  has  been  alto- 
gether taken  from  him  by  the  civil  service 
-act  even  If  that  act  apidles  to  positiaos  In 
his  office.  Neither  the  city  clerk,  nor  any 
oUier  public  officer,  should  appoint  men  to 
subordinate  pdsltlontf  In  his  office,  unless  they 
are  quaUfied  to  pwform  the  duties  of  such 
posltltHis.  The  civil  service  act  merely  sub- 
stitutes tiie  results  ot  the  examinations  re< 
quired  by  such  act  for  the  uncontrolled  will 
of  the  appointing  officer  In  the  mattw  of 
sheeting  those  who  are  to  perform  the  re- 
quired duties.  We  are  of  the  (pinion  that 
the  elvfl  service  act  an>Ues  to  the  clerks  and 
subordinates  In  tiie  office  of  the  eity  clerk, 
because  section  22,  above  referred  to,  has 
htok  x^waled  by  that  act  bo  tkr  as  the  mode 
of  selecting  appointees  Is  concerned. 

The  provisions  of  the  civil  service  act  are 
in  conflict  with  section  22  of  article  7  ot  the 
city  and  vlllage  act  Ihider  sectkm  22,  fba 
city  clerk  had  the  power  to  appoint  his  em- 
ployes, snd  sndi  appointments  vrere  during 
his  pleasqre.  But  the  dvll  service  act  es* 
tabllshes  ft  new  system,  by  ^irtilch  all  city 
employto  are  to  be  sdected  on  account  of 
tiidr  fitness  and  merit  fts  ascertained  by  ex- 
aminations held  under  and  In  pursuance  of 
the  law.  The  act  which  requires  ai^nt- 
ments  thus  to  be  made,  is  necessarily  In  con- 
filct  wltii  sn  act  which  left  such  i^^nt- 
ments  to  the  uncontrolled  win  and  dlscretiw 
ot  the  anx^ting  pow«r.  It  Is  true  tiiat  there 
In  no  express  t«pm1  In  the  clvli  service  act  ot 
said  section  22.  It  Is  also  true  that  repeals 
by  Implication  are  not  favored.  But  the  dvli 
sfsrvlcc  act  Is  sobsequent  In  date,  by  a  period 
of  more  than  20  years,  to  the  ctty  and  village 
act;  and,  where  tiiere  is  sn  irreconcilsble  in- 
consistency between  an  older  act  and  a  Ister 
act  it  vlU  be  presumed  that  the  leglStatnre 
Intended  by.  tiw  latter-  to  rapeal  ttie  Conner. ' 


A  subsequent  statute,  wfaicb  revises  the 
whole  subject  ot  a  frrmer  one  and  la  In^ 
tended  as  a  substitute  for  It  operates  as  a 
repeal  of  the  former,  although  there  are  no 
eipnBB  wioAH  of  repeat  The  otdect  of  sec- 
tion 22.  above  referred  to,  was  to  designate 
a  particular  mode  tor  the  appointment  of  the 
employes  of  the  dty  comptroller,  dty  clerk, 
dty  treasurer,  and  dty  collector.  That  mode 
may  be  termed  the  jileasure  of  the  appoint- 
ing power.  The  object  of  Mie  dvll  service 
act  Is  to  desli^te  another  and  different  mode 
of  oiq^lnting  sndi  employte,  and  that  mode 
is  fitness  and  merit  as  ascertained  by  free 
and  public  and  competitive  examinattons. 
Where,  by  tiie  language  used  in  a  statute,  a 
thing  Is  limited  to  be  done  In  a  particular 
mflOiner,  **it  includes  a  negative  that  It  shall 
not  be  done  otherwise."  Where  the  appoint- 
ments tfr  all  subordinate  positions  under  the 
d^  government  ate  required  by  an  affirm- 
ative enactment  to  be  made  upon  the  basis 
of  merit  and  fitness  as  ascertained  by  exam- 
inations, there  is  necessarily  induded  In  siuih 
enactment  ft  prohibition  against  appointments 
made  at  the  wtll  of  tiie  appointing  power. 
Tbe  two  methods  of  appointment  thus  Indi- 
cated are  so  inconsistent  with  each  other  that 
section  22  and  the  dvll  service  act  consid- 
ered wItA  reference  to  the  positions  tiwreln 
named,  cannot  stand  together,  and  therefore 
the  repeal  of  section  22  Is  inferred  from  ne- 
cessity. Section  87  of  the  dvll  service  ad 
provides  that  **ail  laws  <ff  parts  of  laws  which 
are  inconsistent  with  tikis  act  w  any  of  the 
provisions  thereof,  are  beroby  repealed." 
Laws  Ul.  1806,  p.  94.  The  insertion  of  this 
proylslon  In  tlie  dvll  snvice  act  assumes 
that  the  new  rule  as  to  appointmiaits  Is  to 
some  extent  repugnant  to  some  law  enacted 
before  the  dvU  service  act  Of  course,  there 
ainst  be  repugnancy  between  an  older  and  a 
later  ad  in  order  to  make  the  latier  <q;ieFate 
as  a  rqieal  of  the  fbrmer,  whether  such  a 
provision  as  section  87  is  inserted  in  tiie  later 
act  or  not  But  where  such  a  provision  as 
section  87  Is  inserted  in  a  subsequent  law, 
courts  are  less  inclined  against  recognising 
repugnancy  between  such  subsequent  law 
and  anothra-  prior  law  upon  the  same  subject 
The  principles  thus  announced  are  sustained 
by  the  following  authorities:  t.  Nd- 

son,  16«  UL  8e4y  40  N.  E.  957;  Sutti.  St 
Const  fl  137,  188,  140,  148,  146^  147. 

That  there  Is  such  repugnancy,  as  is  above 
referred  to,  between  said  section  22  and  the 
provisions  of  tiw  dvU  service  act  wlU  ap- 
pear from  an  examination  of  the  law.  Section 
8  of  the  dvH  service  ad  xonvldes  that  **sald 
commissioners  shall  classify  afl  the  offices  and 
^acee  of  emptoyment  In  sudi  dty,  with  ret- 
eruce  to  the  examlnatimis  hereinafter 
Tlded  for,  except  those  offices  and  places  men- 
tioned in  section  li  of  this  act"  The  dty 
comptroller,  the  dty  derk,  the  dty  treasnrw, 
and  the  d^ir  cdlectw  are  dty  t^ciols  and  a 
paft  ot  tite  dty  government  Therefore  the 
subordinate  positions  and  ^ces  of  emiOoy- 
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ment  under  tbeae  oBidMM  come  under  the  des- 
ignation of  "offices  and  places  of  employment 
In  BUdi  city."  AH  the  offices  and  places  of 
employment  In  sodi  cities,  and  not  a  part  of 
them,  except  those  mentioned  in  section  11, 
are  to  be  classified  onder  the  drll  serrlce 
act  It  necessarily  follows  that  tb»  subordi- 
nate places  nnder  the  city  clerk  fall  among 
the  places  of  employmmt  which  are  subject 
to  dasslflcatlon.  By  the  terms  of  section  11, 
the  four  officials  named  In  section  22  are  not 
Indnded  In  the  dasslfied  service,  but  the  ex- 
ceptions mentioned  In  section  11  do  not  lit 
dude  clerks  and  subordinates  In  the  aSBce^ 
named  In  section  22l  It  Is  difficult  to  see 
how  an  act  which  prorldea  that  all  officei  and 
places  of  employment  In  the  city,  except  fiiose 
named  In  section  11,  «haU  be  classified  by 
the  cIvU  service  oommlsslonent,  can  be  con- 
sistent with  sectlm  22  of  the  dty  and  vil- 
lage act,  which  provides,  tn  substance,  that 
the  derks  and  subordinates  of  four  particular 
dty  officials  shall  be  appointed  In  a  different 
mode  from  that  contemplated  by  sncb  daasl- 
fication.  ▲  subsequent  law,  which  states  that 
all  of  certain  offices  and  places  shall  be  clasal* 
fled,  Is  certainly  Inconsistent  with  a  prior  law, 
which  provides  for  appointments  to  a  few  of 
tndi  offices  and  places,  without  mentioning 
daaslfication.  It  being  true  that  all  dty  of- 
fleea  and  places  of  emiAoyment  are  subject  to 
dasslflcatlon,  and  It  being  also  tnu  that  the 
derka  and  subordinates  under  the  four 
fldals  named  bi  section  22  hold  dty  oBict»  and 
[daces  of  emidoyment.  It  necessarily  follows 
that  the  latter  are  snltfect  to  dasslflcatlon  nn^ 
der  the  dvU  service  act 

Section  8  farther  provides  that  **the  qfficH 
and  places  so  dasslfled  by  the  commission 
shall  constitute  the  classified  clvU  service  of 
such  dty,  and  no  appointments  to  any  of  such 
ofltees  or  places  shall  be  made.excqit  under 
and  according  to  the  rules  hwelnaf  ter  men- 
ttoned."  If  no  appointments  to  any  of  such 
offices  or  places  shall  be  made  except  under 
and  according  to  the  civil  service  rules,  and 
If  the  positions  under  the  fbur  officials  named 
In  section  22  are  Induded  In  such  offices  or 
places,  then  the  prohibition  against  any  ai^ 
polntments  being  made,  except  nnder  and  ac- 
cording to  such  mlea,  applies  to  the  snbordl- 
na!tes  and  clerks  mentioned  In  section  22,  aa 
well  aa  to  all  other  derka  and  subordinates  In 
the  dty  departments. 

Again,  section  28  <it  the  dvll  service  act 
provides:  "No  accounting  or  auditing  officer 
Shan  allow  the  claim  of  any  public,  officer  for 
services  ot  any  deputy  or  other  person  on- 
ployed  hi  tiie  public  service  In  violation  of 
the  provisions  of  this  act"  The  officers 
named  In  section  22  of  the  city  and  village 
act  are  pnbllc  officers  of  the  dty,  and  there- 
fore the  prohibition  against  the  allowan(%  ot 
the  claim  of  any  pnUIc  officer  for  services  of 
any  deputy,  or  other  person  employed  In  the 
public  service,  applies,  as  a  matter  of  course, 
to  the  clerks  and  subordinates  under  said  four 
official^ 


Sectfon  81  iHOvIdes:  oomptroner  or 
other  auditing  officer  of  a  dty,  which  has 
adopted  this  act,  ahaU  approve  the  payment 
of.  or  be  In  any  manner  concerned  In  paying 
any  salary  or  wagea  to  any  person  for  Sdrr- 
leei  as  an  officer  <ox  employ^  of  such  dty* 
unless  audi  person  Is  occupying  an  office  or 
place  of  employment  acccurdlng  to  the  pro- 
visions of  law,  and  Is  entitled  to  payment 
therefor.'*  Section  32  also  provides;  "No  pay- 
master, treasurer,  or  other  officer  or  agent  of 
a  dty,  which  haa  adopted  this  act,  shall  wIU- 
fuUy  pay,  or  be  In  any  manner  concerned  In 
paying  any  person  any  salary  or  wages  for 
services  aa  an  officer  or  employA  of  such  dty, 
unleaa  such  parson  la  occupying  an  ofllce  or 
place  of  eiiq>loysient  aocoidhig  to  the  pro- 
vlslma  of  law,  and  la  mUtied  to  paymoit 
therefor.**  The  expresdon  In  sections  81  and 
82,  '^according  to  the  provisions  of  law,"  does 
not  refer  to  any  law  generally,  but  refers  to 
the  provisions  of  tiie  dvll  service  act  An  ex- 
amination of  tbae  secUws  tn  connectfcoi  with 
the  rest  of  ttie  act  can  lead  to  no  other  con- 
clusion. "Statntea  must  be  so  Interpreted  as 
to  give  df ect  to  every  part  thereof,  and  leave 
each  part  some  office  to  perform;  and  any 
conatmctlon  whldi  deprivea  any  part  of  a 
atatnte  of  effect  and  meanhig,  when  It  Is  sus- 
ceptible of  anotb«  Interpretation,  la  held 
without  support  of  any  authority."  People  v. 
Angle.  100  N.  T.  66ft,  17  N.  B.  418;  Wilcox 
People,  90  lU.  186:  Hayea  v.  O'Brien,  140 
HL  403,  87  N.  D.  78.  If,  under  section  20. 
no  dalm  for  aervlces  of  any  d^ty  or  other 
person  employed  In  the  public  service  can  be 
allowed  in  violation  of  the  cIvU  service  act 
then  the  payment  of  such  dalm  is  equally  for- 
bidden. It  la  absurd  to  say  that  a  claim  shall 
not  be  allowed,  and,  at  the  same  time,  to  say 
that  the  payment  of  such  claim  may  be  made. 
Tbe  prohibition  contained  bi  sections  81  and 
32  must  be  read  In  connection  with  the  prohi- 
bition contained  In  section  28.  The  ^hlbl- 
tion  against  a  paym«tt  or  the  approval  of  a 
payment  to  an  em^oyA  In  the  public  service, 
unless  such  person  Is  occupying  his  office  or 
place  accordhig  to  '*the  provisions  of  law," 
la  wholly  unnecessary,  unless  the  word  "law" 
refers  to  the  civil  service  act  His  office  or 
place  In  the  public  service  could  not  exist  un- 
less there  was  some  law  providing  for  It 
nierefore,  to  give  to  sections  81  and  82  such 
a  meaning  as  Is  consistent  with  the  otha  pro- 
visions of  the  act  the  persons  to  whom  pay* 
ment  is  therein  denied  must  be  persons  not  oc- 
cupying their  offices  or  places  according  to  the 
provisions  of  the  dvU  service  act  and  who 
are  not  entltied  to  payment  for  their  services 
under  that  law.  This  being  so,  sections  31 
and  82  refer  to  ttie  derks  and  snbordlnates  In 
the  «nployment  of  tbe  dty  clerk,  comptroller, 
collector,  and  treasurer,  aa  well  as  to  all  oth- 
er city  derks  and  employes.  It  Is  unneces- 
sary to  continue  the  examination  of  tbe  dvU 
service  act  as  what  has  already  been  said 
suffidently  Indlcatei  that  the  provisions  ot 
that  act  wese  Intended  to  supplant  and  be 
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substituted  for  Bectton  32  of  tlie  dly  and  tU- 

lagre  act 

Section  12,  which  has  reference  to  the  re- 
moval or  discharge  of  officers  or  employes  In 
the  clasalfled  eerrlce  of  any  city,  closes  with 
these  words:  "Nothing  In  tlila  section  shall 
be  constmed  to  require  such  charges  or  In- 
Testlgatlon  in  cases  of  laborers  or  persons 
having  the  custody  of  public  money,  for  the 
safe  keeping  of  which  another  person  has 
given  bonds."  It  seems  to  be  contended  by 
the  respondent  that,  In  view  of  the  language 
thus  quoted  from  section  12,  the  legislature 
Intended  that  the  derks  and  subordinates 
named  In  section  22  of  the  city  and  village 
act  should  not  be  covered  by  the  civil  service 
act.  But  It  Is  clear  that  the  words  thus  quot- 
ed from  section  12  refer  to  removals  or  dis- 
charges, and  not  to  appointments.  Appoint- 
ing officers  are  thereby  allowed  greater  free- 
dom as  to  the  removal  of  subordinates  and 
clerks,  but  their  appointment  is  not  thereby 
affected.  While  an  appointing  officer  may 
have  the  right  to  discharge  such  persons  as 
are  above  named,  yet,  when  the  vacancy  Is 
made  by  a  discharge.  It  must  be  filled  with 
a  person  who  has  been  examined  under  the 
provisions  of  the  act.  The  words  quoted  di- 
rectly recognize  the  fact  that  those  persona 
in  the  service  of  the  city  who  have  the  cus- 
tody of  public  money  are  Included  in  the  pro- 
visions of  the  act  If  they  were  not  to  t>e 
Included  In  the  dasslfled  service,  such  a  pro- 
vision would  be  unnecessary.  Persons  not 
embraced  within  the  provisions  of  the  act  can 
be  removed  without  regard  to  any  of  its  pro- 
visions. What  persons  should  be  embraced 
within  the  terms  of  the  act,  whether  persons 
having  the  custody  of  public  money  or  other- 
wise. Is  a  matter  of  policy,  to  be  decided  by 
the  legislature.  Our  conclusion  upon  this 
branch  of  the  case  is  that  the  detka  and 
Bubordlnata  In  the  respective  offices  of  the 
city  clerk,  comptroller,  treasurer,  and  col- 
lector..are  subject  to  daisiflcfttfon  mder  the 
clvU  ritervice  act 

2.  It  is  contended  that  the  dvll  servlcci  act 
la  Invalid,  as  being  in  conflict  with  the  con- 
stitution of  Illinois.  This  court  held  the  law 
to  be  constitutional  In  the  case  of  People  v. 
Eapley.  171  m.  44,  40  N.  E.  220.  Many  of 
the  grounds  upon  which  the  constitutionality 
of  the  law  is  here  attacked  are  the  same  as 
those  which  were  considered  in  the  Klpley 
Case.  We  have  no  disposition  to  review  the 
conclusion  there  reached,  and  decline  again  to 
discuss  the  questions  there  settled.  One  or 
two  points,  however,  are  made  by  counsel 
*  which  were  not  suggested  to  the  court  in  the 
Kipley  Case,  and  these  will  be  iHrlefly  dis- 
cussed. 

In  the  first  place,  it  is  said  that  the  act  is 
unconstitutional  as  requiring  tests  for  a^ 
polntment  of  applicants  to  positions  In  the 
public  service  which  are  prohibited  by  the 
constitution.  The  constitutional  provision 
which  is  thus  alleged  to  be  violated  is  section 
25  of  article  6,  which,  providea.tbat  all  civil 
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officers,  except  members  of  the  general  assein- 
bly  and  such  inferior  officers  as  may  be  by 
law  exempted,  shall,  before  they  enter  upon 
the  dutis  of  their  respective  offices,  take  and 
subscribe  an  oath,  wbJcb  Is  set  forth  in  said 
section,  which  section  contains  these  words: 
"And  no  other  oath,  declaration  or  test  shall 
be  reqtilred  as  a  qualification."  The  meaning 
of  the  word  "test,"  as  here  used,  was  con- 
sidered In  People  v.  Hoffman,  118  111.  5S7,  5 
N.  E1..686,  and  8  N.  £1  788.  The  meaning  of 
the  word  Is  also  discussed  in  Rogers  v.  Com- 
mon CouncU.  123  N.  Y.  173,  25  N.  E.  274. 
The  samtnattons  provided  for  in  the  civil 
service  act  are  not  such  tests  as  are  contem- 
plated by  the  constitutional  inuvlslon  here 
referred  to.  Upon  this  subject  we  content 
ourselves  with  quoting  what  Is  said  in  Rogers 
V.  Common  Council,  suina:  "In  this  case  we 
simply  hold  that  the  imposing  of  a  test  by 
means  of  which  to  secure  tlie  qualifications 
of  a  candidate  for  an  appolnUve  office,  of  a 
nature  to  enaUe  him  to  properly  and  intelli- 
gently perform  the  duties  of  such  office,  vio- 
lates no  provision  of  our  constitution." 

In  the  second  place,  It  Is  said  that  the  civil 
service  act  is  an  amendmoit  of  the  general 
incorporation  act  of  1872,  and,  as  such,  Is  In 
violation  of  that  part  of  section  13  of  article 
4  of  the  constitution  which  reads  as  follows: 
"No  law  shall  be  repealed  or  amended  by 
reference  to  Its  title  only,  but  the  law  re- 
pealed or  the  section  amended  shall  be  In- 
serted at  length  In  the  new  act"  The  con- 
tention of  counsel  for  the  respondent  is,  as 
we  onderstand  such  contention,  that  all  the 
sections  of  the  Incorporation  act  of  1872,  here 
alleged  to  have  been  amended,  should  have 
been  rei>eated,  as  required  by  section  13.  The 
contention  thus  made  Is  without  force.  The 
mischief  intended  to  be  remedied  by  the  pro- 
vlsion  of  the  constitution  above  quoted  is  that 
of  the  amendment  <^  statutes  by  reference  to 
their  titles  only,  where  the  amendment  In 
many  cases  cannot  be  understood  without 
looking  Into  the  section  amended.  But  where 
a  new  act  on  a  subject  is  comidete  in  Itself 
and  entirely  Intelligible,  showing  upon  Ita 
face  Just  what  It  is,  and  where  its  enactment 
has  no  reference  to  any  prior  law,  It  will  not 
contravene  any  constitutional  provision.  An 
act  complete  in  Itself  is  not  within  the  mis- 
chief designed  to  be  remedied  by  the  provi- 
sion in  question.  People  v.  Wright,  70  III. 
388;  Tlmm  v.  Harrison,  109  111.  Q»3;  English 
V.  City  of  Danville,  150  IlL  92,  86  N.  E.  994. 
The  dvU  service  act  is  complete  in  itself,  and 
shows  Juat  what  It  is,  so  that  In  Its  enact- 
ment there  Is  no  contraventloa  of  the  consti- 
tutional provision  named. 

In  the  third  place,  the  act  is  said  to  be  un- 
constitutional, upon  the  alleged  ground  that 
it  is  In  violation  of  section  2^  of  artlde  5  of 
the  constitution.  Said  section  24  Is  as  fol- 
lows: "An  office  Is  a  public  position,  created 
by  the  constitution  or  law,  continuing  during 
the  pleasure  of  the  appointing  power,  or  for 
a  fixed. time,  with  a  successor  elected  or  ap> 


Digitized  by  Google 


790  01  XOBTHBASTBBN  BJEPOBTKB.  OIL 


pointed.  An  employment  Is  an  agency,  for  a 
temporary  purpose,  which  ceases  when  Oiat 
purpose  Is  accomplished."  The  position  taken 
by  counsel  la  that;  under  our  constitution, 
there  can  be  no  office,  unless  the  appointee 
holds  the  same  during  the  pleasure  of  the  ap- 
pointing power  or  unless  the  appointee  holds 
the  same  for  a  definite  andilxed  term  of  years. 
It  Is  argued  that,  under  the  civil  service  act, 
offices  may  be  held  during  good  behavior,  or 
ontU  removal  or  discharge  for  cause,  aAd  that 
such  a  tenure  of  office  is  not  recognised  In 
our  constitution.  Counsel  tajie  the  ground 
that,  in  view  of  the  definition  of  "office"  con- 
tained in  section  21,  no  office  in  this  state, 
state  fx  municipal,  can  be  held  during  good 
behavior,  or  ontU  discharge  or  removal  tar 
cause,  but  must  be  held  either  during  the 
pleasure  of  the  appointing  power  or  for  a 
definite  period  of  time.  The  civil  service  act 
has  to  do  particularly  with  subordinate  places 
of  employment  in  the  public  service.  It  also 
concerns  only  the  public  service  in  cities, 
towns,  and  villages,  and  has  no  reference  to 
the  public  service  of  the  state  at  large.  It 
particularly  exempts  from  the  classified  serv- 
ice in  cities  elective  officers  and  heads  of  the 
principal  departments  of  the  city.  In  a  cer- 
tain sense,  therefore,  the  positions  to  which 
the  civil  service  act  has  reference  In  the  city 
government  are  places  of  employment  rather 
than  offices,  in  the  strict  meaning  of  the  latter 
term. 

Independently,  however,  of  thU  conslderar 
tion,  the  definition  of  "office,"  as  contained  in 
section  24,  refers  only  to  offices  under  the 
state  govermnent  This  will  be  manifest  from 
a  consideration  of  all  the  sections  of  article 
5  of  the  constitution,  which  is  entitled  "Ex.- 
ecutlve  Department."  Constltutjons,  as  well 
as  statutes,  are  not  to  be  interpreted  accord- 
ing to  the  words  used  in  particular  clauses, 
but  the  whole  Instrument  must  be  considered 
with  a  view  to  ascertain  the  sense  in  which 
the  words  are  employed.  Wilcox  t.  People, 
90  IlL  186.  Section  10  of  article  5  provides 
that  "the  govemw  shall  nominate,  and  by 
and  with  the  advice  and  consent  of  the  senate 
(a  majority  of  aU  the  senators  selected  con- 
curring, by  yeas  and  nays),  appoint  all  officers 
whose  offices  are  established  by  this  consti- 
tution, or  which  may  be  created  by  law,  and 
whose  appointment  or  election  Is  not  others 
wise  provided  for;  and  no  such  officer  shall 
be  appointed  or  elected  by  the  general  assem- 
bly." In  People  v.  Morgan,  90  IlL  E»}8,  we 
Jield  that  sec^on  10  referred  to  officers  or 
persons  performing  duties  for  the  state,  as 
contradlBtlnguisbed  from  county,  city,  town- 
ship, or  other  municipal  officers.  It  cannot  be 
doubted  that  the  words  "office"  and  "officer," 
as  used  in  all  the  subsequent  sections  of  ar- 
ticle 6,  refer  to  state  officers.  Section  2S,  im- 
mediately preceding  section  24  containing  the 
definition  of  "office,"  contains  these  words: 
"And  all  fees  that  may  hereafter  be  payable 
by  law  for  any  services  performed  by  any  of- 
ficer provided  las  In  this  article  ot  the  eoiir 


atltuUon,  shall  be  paid  In  advance  Into  the 
state  treasury."  The  requirement  that  the 
fees  shall  be  paid  Into  the  state  treasury 
amounts  to  a  descriptt<Hi  of  all  the  officers  re- 
ferred to  in  article  5  as  officers  of  the  stnte 
government,  and  not  of  county  or  municipal 
governments.  In  People  v.  Morgan,  supra, 
we  said  (page  566):  ''When  the  general  as- 
sembly creates  a  body  of  that  character  [a 
municipal  government],  it  has  the  power  to 
provide  the  manner  of  filling  the  offices  for  Its 
government.  The  constitution  having  pre- 
scribed no  particular  mode,  that  body  is  left 
to  select  any  means  tot  fixe  administration  of 
government  it  thinks  best  adapted  to  that  end. 
It  may  provide  for  election  by  the  people,  or 
may  authorize  any  officer  or  person  to  fill  the 
offices  by  appointment.  That  power  has  not 
been  placed  beyond  legislative  domain."  In- 
asmuch as  the  definition  of  "office"  In  section 
24  refers  to  state,  and  not  to  municipal,  of- 
ficers, there  is  no  provision  in  the  constitution 
prescribing  any  particular  mode  for  the  ap- 
pointment of  officers  in  municipal  corpora- 
tions. The  legislature,  therefore,  may  provide 
for  the  appointment  of  officers  In  the  munici- 
pal government  in  the  mode  adopted  by  the 
civil  service  act  In  the  absence  of  any  con- 
stitutional restriction,  the  power  of  the  le^s- 
lature  Is  ample  to  provide  the  mode  of  ap- 
pointment to  be  ad<9ted  In  adectlng  munici- 
pal officers. 

It  Is  true  that  the  definition  given  of  an  of- 
fice In  section  24  of  the  constitution  may  In 
some  cases  apply  to  an  officer  of  a  county  or 
city  or  other  munlclpallt?.  The  offices  of  city 
clerk,  city  treasurer,  and  city  collector  ,  come 
within  the  definition  laid  down  In  said  sec- 
tion 24.  Wilcox  V.  People,  supra;  City  of 
Chicago  V.  McOoy,  136  III.  344.  26  N.  E.  863. 
But,  so  far  as  the  definition  given  in  section 
34  operates  as  a  restriction  upon  the  mode 
of  appointment  to  office,  It  has  rtference  only 
to  state  officers. 

We  are,  however,  of  the  opinion  that  the 
definition  of  "office,"  as  given  in  section  24. 
does  not  admit  of  the  constmcUon  ^ nt  upon 
it  by  the  counsel  for  respondent.  In  section 
24  an  "office"  Is  considered  as  the  antithesis 
frf  a  mere  employment.  The  first  sentence  ot 
the  section  states  what  an  office  Is,  while  tiie 
second  sentence  refers  to  an  employment  as 
a  mere  agency.  The  words  of  section  24  were 
evidently  Inserted  in  the  constitutifMi  of  1870 
because  of  the  decision  ot  this  court  in  Bunn 
V.  People,  45  111.  397.  In  the  Bunn  Case  the 
legislature  passed  an  act  appointing  certain 
iwrsons  as  commissioners  to  suimrlntend  the 
erection  of  a  new  state  house,  and  the  ques- ' 
tion  arose  whether  or  not  such  commissioners 
were  officers,  within  the  meaning  of  the  con- 
stitution of  1848.  It  was  there  held  tbilt  such 
commissioners  were  not  officers,  but  mere 
agents  or  employ^  for  a  single  and  specific 
purpose,  whose  functions  were  at  an  end  up- 
on the  completion  of  their  work.  An  "office," 
as  defined  in  section  24,  Is  a  public  position 
which  continues,  and  which  does  not  end  up- 
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aa  the  perfbrmanee  a  particular  duty.  The 
words  are,  "continuing  during  tfa<e  pleaanre 
of  the  appointing  power,  or  for  a  fixed  time, 
with  a  Bucceasor  elected  or  appointed."  In 
other  words,  an  office  is  a  position  which  does 
not  end  with  the  tertDlnatlon  of  the  term  of 
the  person  filling  It,  but  its  dutie»  continue  to 
be  performed  hj  the  aaceessor  of  such  person, 
whether  elected  or  appointed.  Ttie  duties  are 
contlnalng,  and  not  temporary,  like  those  of 
a  mere  employment  or  agency.  In  section  24 
appointments  during  the  pleamre  of  the  ap- 
pointing power  are  slab  placed  in  antltbetls 
to  appointments  for  a  fixed  time.  But  the 
words  "fixed  time,''  as  here  used,  do  not  nec- 
essarily mean  a.deflnHe  period,  as,  for  In- 
stance, one  year,  two  years,  or  three  years. 
On  the  contrary*  they  refer  to  a  term  of  office 
which  Is  -established  or  settled,,  as  contradis- 
tinguished from  a  term  which  depends  upon 
the  mere  will  or  plenanre  of  the  appointing 
power.  A  man  who  is  appointed  to  hold  bis 
office  during  good  behavior,  or  untU  removal 
or  discharge  for  cause,  occupies  it  for  a  set- 
tled and  established  term;  and  the  time  for 
which  he  ocoDples  -it  Is  in  a  certain  sense  a 
fixed  time,  because  It  does  not  end  at  the 
pleasure  of  the  appointing  powtir.  Even, 
therefore,  if  the  deflmition  In  the  constitution 
^houM  be  held  to  apply  to  offices  in  the  mo- 
Dlelpal  govemmefit,  It  caanot  be  said  that  ap- 
pointments made  under  the  provlslans  ot  the 
dvU  serrlee  att  are  not  appolAtments  made 
for  a  fixed  time.  Every  persoiL  occupying  a 
place  or  position  under  the  terms  of  tbe  civil 
service  act  Is  a  person  whoae  term  of  office 
ie  followed  by  a  auccessor. 

Counsel  for  respondent  fall  to  dltttngalsh 
between  offices  created  by  the  coostituilon 
and  offices  created  by  statute.  It  ls<  asserted 
tbAt  a,  right  deiined  by  the  amstltutian  la  In 
the  nature  of  a'  tenstltntlonal  grant,  and 
cannot  be  taken  away  by  any  authority 
known  to  tbe  government  It  is  sought  to 
an>Iy  thla  principle  to  tbe  deOnltlos  of  an 
"office"  contained  in  said  section  24.  In  sup* 
port  of  tills  posltloD  three  cases  are  referred 
to,  to  wit:  Com.  r.  Gamble,  02  Pa.  St.  348; 
Coni.  Mann,  5  Watts  &.  S.  403;  People  t. 
Dubois,  23  III.  517.  By  reference  to  each  of 
these  cases;  It  will  be  seen  that  the  officers 
whose  rights  were  therein  considered  were 
Judges  of  courts,  holding  their  office  by  vlr* 
tueof  eonstltutlonali  provisions;  and,  by  rea- 
son of  this  fact.  It  was  held  that  the  legisla- 
ture had  not  the  constitutional  power  to  de- 
prive a  Judge-  of  bis  office  and  compensation, 
or  to  diminish  his  compensation  during  his 
continuance  In  office,  or  to  limit  or  restrict 
his  tenure  of  office.  When  an  office  Is  created 
by  a  statute,  It  Is  wholly  within  the  cdntrol  of 
the  legislature  creating  it  l%e  length  of 
term  and  mode  of  appointment  may  be  alters 
ed  at  pleasure,  and  the  office  may  be  abolish- 
ed and  the  compensatfou  taken  away  from 
the  Incumbent,  unless  forbidden  by  tbe  conaU* 
tutlon.  People  v.  Llpplncott  67  III.  333;  Ar- 
nold T.  Alden,  173  lU.  228, 60  N.  E.  704;  Crook 


T.  People,  106  lU.  237.  As  Is  well  said  by  the 
learned  anthor  of  the  article  on  "Public  Of- 
ficers" In  19  Am.  &  Eng.  Sac.  Law,  p.  416: 
"Where  tbe  manner  of  fllUng  an  office  Is  pre- 
scribed by  constitution,  a  different  mode  can- 
not be  provided  by  legislative  enactment;  but 
If  the  manner  of  filling  It  is  not  prescribed,  or 
If  It  Is  not  an  office  of  oonstuutlonal  origin, 
it  is  competent  for  the  legislature  to  declare 
the  manner  of  filling  It,  either  through  the 
agency  of  an  election  by  the  people,  or  by  ap- 
pointment by  such  authority  as  it  ^y  deem 
JuBt  and  proper,  and  In  like  manner  to  change 
from  time  to  time  tbe  mode  of  election  or  ap- 
pointment" In  the  absence  of  constitutional 
provision  on  the  subject,  the  power  of  pre- 
scribing tbe  manner  of  making  appointments 
to  office  falls  oaturally  and  properly  to  the 
legislative  department,  and  may  be  exercised 
by  It  Id.  pp.  421,  423,  438,  532;  Oooley, 
Const  JAm.  <6th  Ed.)  p.  228;  Tngman  t.  City 
of  Chicago,  78  in.  406. 

Under  the  dvll  service  act,  all  the  offices 
and  places  of  employment  which  are  provid- 
ed for,  are  those  of  cities,  towns,  and  villages, 
and  are  created  by  statute  or  ordinance,  and 
not  by  special  constitutional  provisl(Hi.  The 
mayor  of  a  dty,  and  the  olty  clerks  and  the 
other  officers  of  a  city,  are  not  officers  of  the 
state,  within  tbe  meaning  of  the  constitution- 
al provision.  The  duties  of  state  officers  con- 
cern the  statb  at  large  or  the  general  public, 
although  exercised  within  defined  territorial 
limits,  but  the  functions  of  municipal  officers 
relate  exdnslvely  to  the  particular  munici- 
pality. Although  the  statute  grants  the  diar- 
ter  under  which  a  dty  is  organised  and  acts, 
yet  "those  elected  In  obedience  to  that  char- 
ter perform  strictly  municipal  functions,  and 
do  not  act  in  obedience  to  state  law,  In  the 
manner  enjoined  upon  state  officers."  Brit- 
ton  T.  Steber,  62  Ho.  870.  The  dty  and  vil- 
lage act  which  constitutea  the  charter  of  the 
elty  of  Chicago,  provides,  in  section  8  of  ar- 
tide  6.  that  all  officers  of  any  dty,  except 
as  therein  otherwise  provided,  shall  be  ap- 
pointed by  the  mayor,  by  and  with  the  ad- 
vice and  consent  of  the  dty  coundL  The 
power  of  the  mayor  to  appoint  is  thus  re- 
stricted and  limited  by  tbe  consent  and  ac- 
tion of  the  common  coundl.  It  Is  difficult 
to  see  what  difference  there  la  in  principle 
between  such  a  restriction  upon  the  power 
of  appointment  vested  in  tbe  mayor  and 
the  character  of  the  restrictions  Imposed  by 
the  dvll  service  act  In  the  one  case,  the 
common  council  must,  by  Its  official  action, 
consent  to  the  appointment;  in  the  other 
case,  the  dvU  service  commissioners  must  cer- 
tify to  the  eligibility  of  tbe  applicant  after 
examination,  in  accordance  with  the  provi- 
sions of  tbe  civil  service  act 

3.  It  Is  next  urged  by  counsel  for  respondent 
that  the  dvll  service  act  is  in  contravention 
of  the  constitution  of  the  United  States.  The 
prindiral  provision  of  the  federal  constitu- 
tion, alleged  to  be  violated  by  the  act  Is  the 
fourteenth  amendment  wblch  is  as  follows: 
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**A11  persons  bom  or  satorallxed  In  the  United 
States,  and  subject  to  tbe  Jurisdiction  tbereof, 
are  citizens  of  the  United  States  and  of  the 
state  wherein  tbey  reside.  No  state  shall 
make  or  enforce  &ny  law,  which  shall  abridge 
the  privileges  or  Immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law,  nor  deny  to  any  per- 
son within  Its  Jurisdiction  the  equal  protec- 
tion of  the  lawa"  Counsel  tor  respondent 
hare  atta<;hed  to  their  brief,  addressed  to  thia 
court,  a  brief  addressed  to  the  supreme  court 
of  the  United  States,  wherein  It  was  sought 
to  review  the  case  of  Klpley  v.  People,  recent- 
ly decided  by  this  court,  and  reported  In  171 
III  44.  49  N.  E.  229.  Much  of  the  brief  ad- 
dressed to  the  federal  court  Is  In  review  of 
conclusions  already  reached  by  this  court  In 
the  Kipley  Case,  and,  as  presented  here, 
amounts  to  nothing  more  than  a  petition  for 
rehearing.  We  cannot  consider  an  appllca^ 
tlon  for  rehearing  laid  before  us  in  this  man- 
ner. With  some  difficulty  we  have  endeavor- 
ed to  pick  out  the  portions  of  the  attached 
brief  which  discuss  other  positions  than  those 
already  decided.  Most  of  the  brief  of  counsel, 
alleging  a  violation  of  the  fourteenth  amend- 
ment, proceeds  upon  the  theory  that  public 
employment  Is  property;  but,  as  we  have  al- 
ready held  that  public  office  Is  not  property, 
we  deem  It  unnecessary  to  further  consider 
this  view  of  the  case. 

As  we  understand  counsel,  they' claim  that 
the  fourteenth  amendment  Is  violated  by  the 
dvU  service  act  in  the  following  respects: 
First  It  Is  said  that  the  act  "abridges  the 
privileges  and  immunities  of  citizens  of  the 
United  States,  In  that  It  renders  all  citizens 
who  do  not  apply  for  office,  or  for  place  of  em- 
ployment, Ineligible  to  appointment  or  for  selec- 
tion therefor,  whereas  It  is  the  right  and  priv- 
ilege of  every  citizen  to  hold  office  and  serve 
the  public"  Second.  It  Is  said  that  the  dvll 
service  act  "deprives  a  duly  elected  and  quali- 
fied officer  of  the  right  to  select  his  subordi- 
nates, and  provide  the  requisite  agencies  for 
performing  his  official  duties,  thus  abridging 
the  rights,  privileges,  and  Immunities  belong- 
ing and  guarantied  by  said  constitutions,  re- 
spectively, to  every  citizen  thereof."  Where- 
ever  dvil  service  acts  are  In  force,  they  pro- 
Tide  for  applications  to  be  made  by  those 
seeking  employment  In  the  public  service,  and 
no  question  has  ever  been  made  that  such 
acts  violate  any  constitutional  provision  by 
reason  of  this  feature.  Opinion  of  Justices, 
145  Mass.  687,  13  N.  E.  15;  Foreman  v.  Ad- 
vertiser Co.,  83  Hun,  385,  31  N.  Y.  Supp.  947; 
Brown  V.  Russell.  166  Masa  14,  43  N.  E.  1005; 
6  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  pp.  90-92, 
and  cases  In  notes;  19  Am.  &  Eng.  Enc.  Law, 
p.  414,  and  cases  referred  to  in  notes;  Throop, 
Pub.  Off.  i  05,  and  cases  referred  to  in  notes. 
The  only  way  by  which  a  dtlzen  can  manifest 
his  desire  to  hold  a  public  position  which  is 
subordinate  In  character  Is  by  making  appli- 
cation therefor.  It  is  true  that  men  are  some- 


times called  to  public  positions  by  the  un- 
sought suffrages  of  their  fellow  dtlzens,  or  by 
the  unsolicited  selection  of  an  appointing  of- 
ficer. All  elective  positions  In  municipal  gov- 
ernments under  the  present  act,  whether  de- 
rived by  election  of  the  people  or  by  election 
of  the  dty  eoundl,  are  exempt  from  the  pro- 
visions of  the  dvil  service  act  If  a  dtlzen 
Is  called  upon  to  servfe  the  -public  tn  a  subor- 
dinate position  by  any  appointing  officer,  he 
undergoes  no  hardship  by  submitting  to  aa 
examination  which  shall  determine  whether 
he  is  qualified  for  such  position  or  not  It  is 
a  mistake  to  suppose  that  every  dtlzen  has 
the  right  to  hold  office;  It  is  only  every  citi- 
zen having  the  proper  qua^cations  for  the 
office  who  has  the  right  to  hold  such  office. 
The  mode  of  determining  whether  such  qnall- 
flcotlons  exist,  as  established  by  the  dvil  serv- 
ice act  applies  to  aU  dtlzens  alike,  and  there- 
fore the  rights  and  privileges  of  none  In  that 
regard  are  abridged. 

The  right -of  an  elected  and  qualified  officer 
to  select  bis  own  subordinates  is  not  a  vest- 
ed or  private  personal  right  In  Butler  v. 
Pennsylvania,  10  Bow.  402,  where  the  state  of 
Pennsylvania,  In  1836,  passed  a  law  dedarlng 
that  canal  commissioners  should  be  appointed 
annually  by  the  government  and  that  their 
term  of  office  should  comjnence  on  the  1st  of 
April  every  year,  the  pay  being  four  dollars 
per  diem,  and  afterwards.  In  April,  1863,  cer- 
tain persons  being  then  In  office  as  commis- 
sioners, the  legislature  passed  another  law^ 
providing,  among  other  things,  that  the  per 
diem  should  be  <HiIy  three  dollars,  the  reduc- 
tion to  take  effect  upon  the  passage  of  the 
law,  and  .tbat  In  the  following  October  com- 
missioners should  be  elected  by  the  people, 
and  where  the  conunlssioners  claimed  the  full 
amounts  during  tiie  entire  year,  upon  the 
ground  that  the  state  had  no  right  to  pass  a 
law  impairing  the  obligation  of  a  contract^ 
the  supreme  court  of  the  United  States  held 
that  there  was  no  contract  between  the  state 
and  the  commissioners,  within  the  meaning  of 
the  constitution  ct  the  United  States,  and 
said:  "I^e  appointment  to,  and  the  tenure 
of,  an  office  created  for  the  public  use,  and 
the  regulation  of  the  salary  affixed  to  such  an 
office,  do  not  fall  within  the  meaning  of  the 
section  of  the  constitution  relied  on  by  the 
plaintiffs  In  error;  do  not  come  within  the  im- 
port of  the  term  'contracts,'  or,  in  other 
words,  the  vested  private  personal  rights 
thereby  Intended  to  be  protected.  Tbey  are 
functions  appropriate  to  that  dass  of  powers 
and  obligations  by  which  governments  are 
enabled,  and  are  called  upon,  to  foster  and 
promote  the  general  good."  In  Newton  v. 
Board,  100  U.  S.  548,  the  supreme  court  of 
tiie  United  States  said:  "The  legislative  pow- 
er of  a  state,  except  so'far  as  restrained  by 
its  own  constitution.  Is  at  all  times  absolute 
with  respect  to  all  offices  within  its  readu 
It  may  at  pleasure  create  or  aboUsh  them,  or 
modify  their  duties.  It  may  also  shorten  or 
lengthen  the  term  of  service^  and  It  may  lOr 
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creaEe  or  dlmlmsh  the  salary  or  change  the 
mode  of  compensation.  The  police  power  of 
the  states,  and  that  with  respect  to  municipal 
corporations,  and  to  many  other  things  that 
might  be  named,  are  of  the  same  absolute 
character."  The  federal  supreme  court  has 
thus  recognized  the  power  of  the  state  to  reg- 
ulate and  control  municipal  offices,  and  the 
terms  and  conditions  upon  whiCb  they  may  be 
held.  Dartmouth  CJoIlege  t.  Woodward,  4 
Wlkeat  518;  OMley,  Const.  Llm.  (6tta  Bd.)  p. 
331. 

The  first  paragraph  of  section  2  of  article 
4  of  the  federal  constitution  provides  that 
"the  citizens  of  each  state  shall  be  entitled  to 
all  prlTlleges  and  Immanltles  of  citizens  in 
the  several  states."  The  fourteenth  amend- 
ment provides  that  "no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  priv- 
ileges or  Immunities  of  citizens  of  the  United 
States."  There  is  a  difference  between  the 
privileges  and  immunities  belonging  to  the 
citizens  of  the  United  States  as  such,  and 
those  belonging  to  the  citizens  of  each  state 
as  such.  The  privileges  and  Immunities  of 
the  citizens  of  the  several  states  are  those 
which  concern  the  personal  private  rights 
of  the  citizen.  The  supreme  court  of  the 
United  States  has  said  that  "they  may  all 
*  *  *  be  comprehended  under  the  follow- 
ing general  heads:  Protection  by  the  govern- 
ment, with  the  right  to  acquire  and  possess 
property  of  every  kind,  and  to  pursue  and 
obtain  happiness  and  safety,  subject,  never- 
theless, to  such  restraint  as  the  government 
may  prescribe  for  the  general  good  of  the 
whole."  Slaughter-House  Cases,  16  Wall.  36. 
The  privileges  and  Immunities  of  the  citizens 
of  the  several  states  "do  not  Include  within 
their  meaning  the  right  to  hold  office." 
'They  mean  that  all  citizens  of  the  United 
States  shall  have  the  right  to  acquire  prop- 
erty and  hold  it,  and  that  this-  property  shall 
be  protected  and  secured  by  the  laws  of  the 
state  In  the  same  manner  as  the  property  of 
the  citizens  of  the  state  Is  protected;  that 
this  property  shall  not  be  subject  to  any 
"burdens  or  taxes  not  imposed  on  the  property 
of  citizens  of  the  state."  8  Am.  &  Eng.  Enc. 
Law,  p.  253;  Wiley  v.  Palmer,  14  Ala.  627; 
Campbell  v.  Morris,  8  Har.  ft  McH.  KM.  If, 
therefore,  the  rights  and  immunities,  as  re- 
ferred to  in  the  fourteenth  amendment,  are 
the  same  rights  and  immunities  referred  to 
in  section  2  of  article  4,  they  have  no  appli- 
cation to  the  questions  now  under  considera- 
tion, as  they  do  not  Include  tike  right  to  hcdd 
office. 

It  has,  however,  been  held  that  "the  priv- 
ileges and  Immunities  of  citizens  of  the  Unit- 
ed Stetes"  are  those  which  arise  out  of  the 
nature  and  essential  character  of  the  national 
government,  the  provisions  of  Ite  constitu- 
tions, or  Ite  laws  and  treaties  made  In  pursu- 
ance thereof,  and  that  It  Is  these  righto  which 
are  placed  under  the  protection  of  congress 
by  this  clause  of  the  fourteenth  amendment. 
Slaagbtor-Hoase  Cases,  16  WaU.  36.  The 


doctrine  has  been  otherwise  expressed  thus: 
"Whatever  one  may  claim  as  of  right  un* 
der  the  constitution  and  laws  of  the  United 
States  by  virtne  of  his  dtizensblp  Is  a  priv- 
U^e  of  a  citizen  of  the  United  States.  What- 
ever the  constitution  and  laws  of  the  United 
States  entitle  him  to  exemption  from  he  may 
claim  an  immunity  In  respect  to;  *  *  * 
And  such  a  right  or  privilege  Is  abridged 
whenever  the  stete  law  interferes  with  any 
legitimate  operation  of  the  federal  authority 
which  concerns  his  Interest,  whether  It  be 
an  authority  actively  exerted,  or  resting  only 
In  the  express  or  Implied  command  or  assur- 
ance of  the  federal  constitution  or  laws." 
Cooley,  Const  Llm.  (6th  Ed.]  p.  489.  note  3; 
V.  S.  V.  Reese,  92  U.  S.  214;  U.  S.  v.  Omlk- 
shank,  Id.  542;  Hall  v.  Decnir,  95  U.  8.  486; 
KIrtland  v.  Hotchklss,  100  V.  S.  491;  Ex 
parte  Virginia,  Id.  839;  Meriwether  v.  Gar- 
rett, 102  U.  S.  472;  Minor  v.  Happersett  21 
Wall.  162.  Under  the  definition  of  "privileges 
and  Immunities^"  as  applied  to  citizens  of 
the  United  States,  the  fourteenth  amendment 
can  have  no  application  to  the  questions  here 
involved.  The  rights  of  the  subordinate  em- 
ployes in  a  municipal  government  as  to  the 
holding  of  office,  and  the  rights  of  municipal 
officers  as  to  the  power  of  appointing  their 
subordinates  or  onploy^  do  not  come  with- 
in the  meaning  of  "privileges  and  Immuni- 
ties of  citizens  of  the  United  States."  as 
those  words  are  used  In  the  fourteenth 
amendment  of  the  federal  constitution. 

It  is  furthermore  claimed  that  the  cIvU 
service  act  denies  to  citizens  the  freedom  of 
political  action,  and  makes  it  highly  i>enal 
for  them  to  take  part  in  politics.  This  con- 
tention has  reference  to  sections  21  to  28, 
inclusive,  of  the  clvU  service  act  The  de- 
sign of  these  sections  is  to  prevent  the  solici- 
tation of  political  contributions,  and  the  levy- 
ing of  political  assessmente,  and  the  abuse  of 
official  influence,  and  t^e  purchase  of  posi- 
tions In  the  public  service.  The  constitu- 
tionality of  these  sections  Is  not  dlrectiy  in- 
volved In  this  litigation.  It  is  not  con- 
tended that  the  present  respondent  the  city 
clerk,  has  been  guilty  of  any  violation  of  the 
sections  last  referred  ta  It  will  be  time 
enough  to  consider  their  validity  when  a  case 
arises,  under  either  of  them,  which  calls 
properly  for  their  consideration.  If  either 
one  or  more  of  them  shotild  be  held  to  be 
Invalid,  they  are  not  so  Intimately  connected 
with  the  rest  of  the  dvll  service  act  as  to 
make  the  whole  void.  Eltiier  one  of  the  sec- 
tions could  be  eliminated  from  the  act  with- 
out destroying  the  symmetry  or  the  valid- 
ity of  the  balance  of  the  act  In  Ee  parte 
Curtis,  106  U.  S.  871. 1  Sup.  Ct  381,  the  sixth 
section  of  an  act  of  congress  of  August  15. 
1876,  prohibiting,  under  penalties  therein 
mentioned,  certain  officers  of  the  United 
Stetes  from  requesting,  giving  to,  or  receiv- 
ing from  any  other  officer  money  or  property 
or  other  thing  of  value  for  political  purposes, 
was  held  not  to  be  unconstitutional,  and  In 
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timt  case  Mr.  Chief  Justice  Walte  «ald:  "The 
erldent  purpoge  of  congreu  In  aU  this  cloas 
of  enactmentB  hai  been  to  promote  efficiency 
and  integrity  hi  the  discharge  of  official  du- 
ties, and  to  maintain  proper  discipline  In  the 
public  BO^Tlce.  Qearly,  such  a  pnrpose  la 
within  the  jnat  scope  of  leglalatiTe  power." 
Our  conclusion  Is  that  the  cItU  service  act 
Is  not  In  violation  of  the  fourteenth  amoid- 
ment  of  the  federal  constitution. 

4.  It  la  claimed  that  the  fdassiflcation  made 
by  the  dTil  serriee  commissioners  does  not 
cover  the  clerkships  and  subordinate  positions 
In  the  offices  of  the  city  clerk  and  city  col- 
lector, and  la  not  such  a  dasslftcatlon  as  is 
required  by  the  civil  service  act  We  do  not 
regard  thla  contention  as  having  any  force. 
The  classlflcatlon  quotes  section  11  of  the 
dvll  service  act,  and  provides  that  the  offices 
and  places  excepted  In  secUcm  U  shall  coO' 
Btltute  the  unclassified  service.  It  Qien  xffo- 
vldes  that  "all  other  niSlcea  and  places  of  em- 
ployment In  said  city,  under  the  provisions  of 
said  act  whether  permanent,  temporary  or 
substitute,  shall  constitute  the  classified  serv- 
ice." Tba  classlfled  service  is  divided  Into 
classes,  based  mainly  upon  the  nature  of  the 
employment,  the  positions  In  one  class  being 
chiefly  those  of  a  pnmanent  character,  while 
the  positions  In  the  other  class  are  more  In 
the  nature  of  temporary  employments.  The 
daases  Bxe  designated  as  the  official  service 
and  the  labor  service.  The  official  service 
is  divided  Into  divisions,  based  upon  the  char- 
acter vC  the  service  to  be  performed;  and 
each  division  Is  divided  into  grades,  based 
upon  tiie  amount  of  compensation.  Among 
the  divisions  of  the  official  service  Is  division 
0,  designated  aa  "clerical  service,"  including 
all  positions  of  clerks  and  other  persons,  of 
whatever  designation,  rendering  service  as 
copyists,  recorders,  bookkeepers,  stenogra- 
ph^ pages,  messengers,  or  any  clerical, 
recording  or  similar  service,  whether  paid  by 
time  for  work  done,  or  by  the  piece,  or  in  any 
other  way.  Amont>  the  divisions  of  the  offl- 
did  service,  also.  Is  division  L,  designated 
"mlscdlaneous  service,"  Indudtng  all  the  of- 
fices and  places  of  employment  coming  under 
the  provisions  of  said  act.  whatever  the  cbai^ 
acter  and  destgnation  of  the  same  may  be, 
which  are  not  included  in  any  of  the  foregoing 
divisions  of  the  official  service,  nor  In  the 
labor  swvice,  nor  In  the  undassiOed  service. 
By  this  method,  the  position  of  every  person 
In  the  classlfled  service  of  the  city  can  be 
readily  and  exactiy  [tolnted  out.  The  classifi- 
cation is  of  the  positions  and  places  of  em- 
ployment, and  not  of  the  persons.  A  table 
has  been  prepared  by  the  commiasiooers, 
showing  the  class,  division,  and  grade  of 
every  position  in  the  service.  The  city  derk 
and  the  city  collector  have  themselves  recog- 
nized the  fact  that  the  positions  in  their  offi- 
ces are  embraced  within  the  classified  service 
as  made  by  the  civil  service  commissioners. 
In  April  and  May,  1897,  they  made  requisi- 
tions on  the  civU  service  commissioners  for 


persona  to  fill  posltimu  In  their  offices.  They 
addressed  commnnlcatlMis  to  the  civil  service 
commission,  asking  it  to  certify  to  them,  in 
accordance  with  the  dvll  service  rules,  tbe 
names  of  persons  eligible  for  appointment  to 
certain  positions.  Tbe  commissioners  replied 
that  they  had  no  eligible  list  of  examined  men 
ready  to  certify  from,  and  gave  permission, 
under  sedlon  10  of  the  dvll  service  act,  to 
said  dty  derk  and  dty  (»llector  to  make 
temporary  appointments,  and  notified  them- in 
such  ponOsslons  tbat  such  appointments 
should  be  In  force  not  to  exceed  60  days,  and 
only  until  regular  appointments  could  be  made 
of  examined  men,  as  provided  in  said  section 
10  of  said  act  Tfaereivon  these  lAcers  ap- 
pointed men  to  fill  ttiese  placu^  and  so  re- 
ported to  the  commlsiritmerB;  but  without 
making:  any  further  requisitions  or  reports,  or 
recdvlng  any  further  permission,  they  have 
kept  those  men  In  tbeir  places  ever  since.  It 
auffldently  spears  that  the  ndes  uid  daaal- 
flcation  of  the  dvU  service  commission  -were 
duly  made  and  adopted  and  eiforoed.  We  do 
not  deem  it  necessary  to  enter  Into  a  discus- 
sion of  the  evidence  upon  this  question. 

6.  It  Is  claimed  that  the  people  are  estopped 
from  malntaloing  this  proi»edIng  by  reason 
of  tbe  submission  made  to  a  Judge  of  tbe  cir- 
cuit court  and  a  Judge  of  ithe  superior  court, 
as  hereinafter  referred  to.  It  seems  that  a 
controversy  arose  between  the  dty  comp- 
troller and  the  dty  clerk  and  certain  clerks 
and  subordinates  in  the  dty  derk's  office,  as 
to  whether  the  comptroller  should  audit  cer- 
tain monthly  pay  rolls  of  the  dty  cleric's  office, 
and  approve  the  same,  and  draw  warrants 
upon  the  city  treasurer  therefor.  These  em- 
ployes In  the  city  derk's  o&ce  desired  to  have 
their  salaries  for  the  months  of  January  and 
February,  189S,  paid,  although  the  persons 
demanding  such  payments  had  not  been  ap- 
pointed to  their  positions  In  accordance  with 
the  civil  service  law.  The  Judges  to  whom 
this  submission  was  made  decided  that  It  was 
the  duty  of  the  comptroller  to  audit  and  ap- 
prove said  pay  rolls,  without  any  certifications 
by  the  civil  service  commission.  If  found  to  be 
otherwise  correct  and  to  draw  warrants 
therefor;  and  thereupon  an  wder  was  made 
that  the  comptroller  should  Immediately  exe- 
cute the  proper  voucbers  for  the  paypient  of 
the  January  and  February  salaries  of  the  en>- 
ployfis  mentioned  In  said  proceedings.  If 
anybody  was  bound  by  the  decision  so  made, 
only  the  parties  to  the  submission  proceed- 
ing above  referred  to  were  bound .  thereby. 
No  evidence  has  been  introduced,  showing 
that  the  city  coundl  of  the  city  of  Chicago 
gave  the  comptroller  of  the  dty  any  authority 
to  enter  into  and  make  any  submission  of  the 
foregoing  matters  In  the  manner  tn  which 
such  submission  was  made.  The  parties  to 
the  itroceedlng  In  question  were  the  comp- 
troller on  one  side,  and  the  city  derk  and 
certain  of  his  employee  on  the,  other.  Tiie 
parties  to  the  present  mandamus  proceeding 
are  tbe  people,  acting  upwD  tbe.relaUoa  of  tbe 
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«ttonw7  gcnerat  on  the  one  iMe,  and  the 
clt7  clerk  cm  the  other.  The  people  etmwt 
be  deprived  of  thebe  tight  to  compel  s  public 
officer  to  obey  the  lav  by  any  endi  agreed 
labmlnlon  between  other  parties  as  Is  here 
aet  op.  The  fact  of  aneb  snbralaslon  la.  In  no 
oense,  a  defenae  to  this  proteedlng,  L«t  the 
writ  of  nuiDdamna  be  Issued  in  acaordaAce 
with  the  pnjer  of  the  peUtUm.  Writ 
awarded. 


an  111.  m> 

JUHN  HANCOCK  MUT.  LIFE  INS.  CO.  T. 

SGHUNK. 

(Supreme  Conrt  of  lUlnoia.  Oct  34. 189S.) 

Lin  iKsmuwoB— AoBitn— AOTRoatn'  to  Waits 
CoBDiTioxa— AccspTiiro  PsopeBTT  iM  Pat- 
Msirr  or  Fkbmidic — EviDBirca. 

1.  Uoder  Hurd's  Rer.  St.  e.  78*  1  203,  de- 
fioihg  "Bgents"  of  an  InntirRnce  company  as 
inclnding  an  acknowledged  unrest,  surveyor, 
broker,  or  any  other  person  aiding  ba  transact- 
lag  the  business  of  a  foreiga  ioauraoce  com- 
pany in  the  state,  one  who  was  by  the  state 
afent  of  such  an  Insurance  company  appoint* 
•0  as  "asent,"  with  authority  to  procare  appli- 
cations and  collect  premiums,  hot  not  to  alter 
or  waive  terms  of  policies,  or  to  receive  mon- 
eys,  except  on  pollciea  or  renewal  receipts  sign- 
ed by  an  officer  of  the  compamr.  ud  who  then 
■asumed  to  act  as  agent,  and  so  renwesented 
himself.  Is  the  affent  of  the  ctnopaiv.  ud  not 
•f  Its  state  agent 

2.  Under  a  provisioo  of  an  Innnrance  policy 
that  DO  person,  except  the  pre»tt)ent  or  secre- 
tary, was  authorlzetf  to  moke  alceratioos,  dis- 
eharfle  eontrocts.  or  walre  forfeitures,  ao  agent 
empowered  to  solidt  insorance,  receive  applica- 
tlons,  receive  and  deliver  polides,  and  collect 
PTMulums,  has  anthoritr,  ootwltbstandlng,  to 
waive  a  condition  that  tbe  policy  shall  not  be 
ctFective  unless  the  first  premium  was  paid  dur- 
ing tbe  lifetime  and  good  health  of  Insured,  by 
deurerlnr  said  poHcy  oa  an  agreement  to  tx- 
tend  cremt  for  the  payment  ef  the  first  premi- 

8.  An  agent  of  a  life  Insurance  company, 
anthorized  to  collect  premiums,  has  the  right 
to  acC^t  that  portion  which  is  equlvaleot  to 
his  commission  in  property  instead  of  cash. 

4.  In  (in  action  on  a  life  insurance  policy,  a 
letter  relating  thereto,  written  by  a  state  agent 
to  the  soliciting  and  collectiDg  agent  after  tbe 
death  of  insured  had  fixed  the  rights  of  the 
parties,  Is  properly  excluded. 

Appeal  from  appellate  c#art.  Second  dl»> 
trfcL 

Actkm  by  Papllna  Schllok  against  the  John 
Hancock  Mutual  Life  Insurance  Company. 
A  Judgment  for  plaintiff  was  affirmed  in  tbe 
appellate  court  (74  lU.  App.  181),  and  defend- 
ant appeals.  Affirmed. 

laasjc  C  Edwards,  for  appellant.  John  M. 
Nlehaus  and  Page,  Wead  &  Ross,  for  appellee. 

CRAIO,  3.  Tbia  was  an  action  brought  by 
Paulina  Schlink  on,  a,  policy  of  Intarance  Is- 
an^  oa  July  22.  1S95,  by  the  John  Hancock 
Mntual  Ijfe  Insurance  Company  on  the  life  of- 
FrederJck  Scbllnk.  In  the  dedamtlon  tbe 
policy  was  set  out  In  hsec  verba,  and  It  was 
averred  that  the  policy  waa  delivered  to 
Frederick  Scbllnk  on  the  7th  day  of  Anguat, 
18US,  and  that  ha  died  on  tbe  12tb  day  of  tba 


same  month.  To  tbe  dedaratlon  the  defend* 
ant  pleaded  the  general  Isane^  and  alao  med 
fear  apedal  i^eas,  in  wblcta  tt  aet  up  a  pr» 
Tlsion  of  tbe  policy  which  reads  aa  followa: 
"Ttals  policy  shall  not  take  effect  nntn  deliver* 
ed,  and  the  first  preminm  bereon  paid,  during 
the  lifetime  and  good  health  of  the  Insored.** 
Defendant  averred  that  tbe  policy  was  not 
delivered,  suod  the  first  pranhun.  paid,  dorlns 
the  lifetime  and  good  health  of  tbe  Insured. 
To  the  pleaa  the  idalatlff  replied  donble: 
First,  she  traversed  the  facts  aet  up  in  each 
plea;  and,  aeoond,  she  etrafessed  the  allega- 
tlona  of  fact  est  op  la  the  pleas,  and  set  up 
new  matter  In  avoidance.  In  the  replications 
confessing  and  avoiding  It  waa  avonred  that 
there  was  a  waiver  of  tbe  condltlona  of  tbe 
policy  on  the.  part  ot  tbe  Insnraikoe  oompaoy. 
To  tbe  reiHlcatlona  rejolndeiis  were  filed,  and 
on  a  trial  before  a  jury  tbe  plaintiff  recovoed 
a  verdict  for  92,176.  upon  which  tbe  court 
entered 'judgment,  which  on  appeal  waa  af- 
firmed In  the  appellate  court 

The  ap[>eUant  baa  assigned  oi  the  record 
six  errors,  three  ot  which  (tjie  flr*t,  second* 
and  fifth)  |nv<dve  qneatlona  of  fact  whk^  have 
been  aettled  by  tbe  jodgment  of  the  aro^ta 
court,  and  need  not  be  considered  here.  Tbe 
otbera  (tbe  third,  fourth,  and  alxtb)  are  aa 
followa:  "Third.  Tbe  appellate  court  erred  In 
holding  that  appeUee'a  first,  fourth,  fifth,  and 
sixth  Instructions,  or  either  of  them,  were  tba 
law.  Fonrth.  'i*he  appellate  court  erred  In 
holding  that  the  trial  court  properly  refused 
each  of  appellant's  first,  second,  third,  fourth, 
and  tenth  refused  Instructions.  CUxth.  The 
appellate  conrt  wred  In  sustaining  the  rulloga 
of  tbe  trial  court  in  the  admission  and  rejeo- 
tion  of  erldence." 

In  order  to  obtain  a  dear  view  of  the  que*' 
tlona  of  law  presented  by  the  record,  a  brief 
statement  of  tiie  flacu  Is  required.  In  the 
opinion  oi  the  aMiwUate  court  wlU  be  found  a 
statement  of  tbe  Cacti,  which  seems  to  be  sub* 
BtanUaHy  correct,  aa  fbllowa:  "Cbarles  Bal- 
bince  was  acting  as  ai^nt  for  appellant  at 
Peoria  under  a  contract  with  J.  B.  Pender* 
gast,  the  atate  agent  of  the  appellant  for  the 
atate  of  Illinois.  Ballance  had  an  office  la 
Peoria,  which  had  upon  It  a  business  sign 
dedgnatlng  him  aa  general  agent  of  appel- 
lant, and  upon  the  atationery  used  by  bim  he 
so  called  himself.  While  purporting  to  act 
as  such  agent,  Ballacee  solicited  Frederick 
Scbtlnk,  appellee's  husband,  to  take  out  a  pcdl- 
cy  ot  Insurance  upon  bis  life  in  appellant's 
company.  After  some  negotiations  between 
tbe  parties,  an  arrangement  was  made  be* 
tween  Ballance  and  Scbllnk  for  tbe  Issuance 
of  a  policy  on  the  Ufe  of  the  ^M,tXa  for  $2,000, 
upon  which  tbe  preminm  waa  to  be  |^.70. 
In  payment  of  this  pr«nlum  It  waa  agreed  by 
the  parties  that  a  certain  Indebtednesa  of  $18 
owing  by  one  Downey  to  Scbllnk  should  ba 
assumed  by  Ballance  and  canceled,  and  fbaX 
Ballance  should  take  and  receive  from  Sdilink, 
in  further  part  payment  of  the  premium,  a 
sewing  machine  to  be  selected  by  tbe  wUa 
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Of  Balance  from  the  madiinea  which  Schfink 
had  on  hand  for  lale,  and  the  difference  ei- 
ther way  was  to  tw  pftld  in  eaab;  that  la,  If 
the  madilne  and  the  Downey  Indebtednesa 
amounted  to  mora  than  the  premimn,  Bal- 
lance  should  pay  the  difference  In  cash  to 
BchUnk,  and,  on  the  other  hand,  if  these  two 
Itema  did  not  pay  the  preudmn,  SchUnk 
^nld  pay  Ballanoe  the  difference  In'  cash. 
In  aoowdance  •nfth  12il8  agteemeat,  FrederldE 
BcUlnk  made  and  ddHvered  to  Ballance  a 
fbimal  application  for  a  pdlcy  of  Inmranco 
npon  hli  life  tor  tiie  mmi  of  $2,000,  which 
was  fbrwaxded  1^  said  Ballanee  to  aroellant 
company,  which  accepted  the  risk.  Issued  the 
pidlcy,  and  forwarded  the  same  to  Ballance 
for  delivery.  After  receiving  the  policy,  Bal- 
lance saw  the  assored,  Frederick  ScbUnk,  and 
notified  the  latter  he  had  the  policy,  and  was 
told  to  odme  and  get  the  sewing  macUne  and 
tbe  money  fOr  the  pieminm.  Before  the  poll- 
cy  was  actually  delivered  the  assured  became 
ni  with  typhoid  fever,  whereupon  the  agent, 
Ballance,  called  on  George  Scbllnk,  a  brother 
of  the  assured,  and  Informed  blm  about  Uie 
agreement  and  the  poller*  and  told  said 
George  BcfaUnk  that,  if  he  wotdd  pay  $25,  he 
(tte  affent)  would  put  the  policy  In  force. 
After  seeing  the  attending  ftbyslclan,  said 
George  Scbllnk  went  to  the  ofUce  <tf  Ballance 
to  pay  tlie  money  and  ^t  the  policy.  Bal- 
lance beb^  absent,  his  deik  accepted  the  $25 
and  dellTered  the  policy.  Three  di^  after- 
wards the  assured,  Frederick  Scbllnk,  died 
from  tbe  effects  of  tbe  typhoid  fever."  Tbe 
contract  \mAer  which  Ballance  was  appointed 
agent  contained  these  provisions:  "The  said 
J.  B.  Fendergaat  hereby  appoints  said  Gbarlel 
Ballance  agent,  with  authority  to  procure  ap- 
^Icatlous  tor  polldea  of  Insurance  upon  the 
Uvea  of  IndlTiduala,  and  to  collect  premiums. 
In  accordance  with  tbe  rules  of  said  company. 
*  *  *  The  said  party  of  the  second  part,  as 
said  agent,  duUl  In  no  case  alter,  modify, 
waive,  or  diange  the  terms,  rates,  or  conditions 
of  any  paper  or  document  Issued  t>y  uld  com- 
pany, nor  receive  moneys  due  or  to  become 
Ale  to  said  company,  exc^  on  policies  or  re- 
newal recelpte  algned  by  an  etticet  of  said 
company." 

It  la  contended  tat  'ttie  a^ment  of  counsel 
for  appellant:  First,  that  BaUance  waa  the 
agent  of  Fendergast,  and  not  the  agent  of  Bp- 
pellant,  and  benoe  he  could  not  bind  the  com- 
pany; second,  that  by  the  language  oi  the 
policy.  *Wo  person  except  the  president  or  seo- 
retary  Is  authorized  to  make  alterations  or 
discharge  contracts  or  waive  forfeitures,"  al- 
Uiough  Ballauce  waa  the  agent  of  the  com- 
pany be  could  not  waive  compliance  with  any 
of  the  provisions  of  tiie  policy;  third,  that 
Ballance,  although  the  i^;ent  of  the  comjwny, 
could  not  accept  anything  In  paymmt  of  the 
first  premium  but  cash,  nor  could  be  waive 
performance  of  the  rules  <^  the  company.  In 
tbe  giving  and  rinsing  of  Instructions  the 
court  beld  adversely  to  appellant  on  the 
propositions  mentioned,  and  what  will  be  said 


In  passing  on  the  ^oposltlons  wOl  dlqioee  of 
the  third  and  fourth  atelgnments  of  error* 
wlOiout  setting  -out  tbe  Instructions  given  for 
file  i^ntttf  and  refused  for  the  drfendant 

As  to  the  first  proposition,  by  the  terms  or 
the  contract  under  which  BaUance  was  ap* 
pointed  be  was  authorised  to  procure  applica- 
tions for  policies  of  Insurance  upon  tbe  Uves 
<tf  individuals,  and  to  ctAeet  premlmna,  in 
accordance  with  the  mlea  of  the  company. 
He  was  intrusted  with  the  power  ot  deliver^ 
ing  policies  for  the  company.  Clothed,  time- , 
fore,  with  tbe  power  of  soliciting  Inanrancer 
delivering  policies,  and  collecting  premiums*. 
Ballance  was  the  agent  of  tlie  Insurance  com- 
pany, and  not  ttie  agent  of  Pendergaat 
Hurd'S  Ber.  Bt  c.  78,  I  208;  Insurance  Coi. 
T.  BnCkman,  127IU.S64,20N.  B.77.  Inthe 
Buckman  Case  it  was  said  (page  876,  127  ni.. 
and  page  ^  20  N.  B.):  "The  general  assem- 
bly, havbig  power  to  impose  upon  foreign  In- 
surance ennpanles  coming  into  tike  stete  to  do 
business  such  resaonabte  terms  and  conditions 
as  It  saw  fit,  bad  an  undonbted  rlgbt  to  make 
such  cmnpanies  responsible,  not  uly  for  tbe 
acte  of  those  who  are  In  fact  theh:  agente,  but 
of  those  who  assume  to  act  as  their  agente, 
and  In  fact  aid  them  In  the  transaction  of 
tfa^r  Insurance  butiness."  The  fact  that  tbe 
written  contract  under  which  Ballance  was 
acting  was  made  by  Fendergast^  stete  agent 
of  the  Insurance  company,  did  not  constitute 
him  an  agent  of  Fendergast  Ballance  adver- 
tised as  general  agent  of  Qie  company.  He 
acted  for  and  In  behalf  of  the  company.  The 
company  accepted  his  acts,  and  forwarded 
policies  to  blm,  to  be  delivered  in  pursuance 
of  contracte  made  by  him. 

As  to  the  second  contention,  while  It  is 
true  tbat  tbe  policy  proTldes  that  no  person 
except  the  president  or  secretary  Is  authorised 
to  make  alterations,  discharge  contracts,  or 
waive  fbrfeitures,  yet.  If  Ballance  waa  the 
agent  of  appellant,  as  we  think  he  waa,  with 
power  to  solicit  Insurance  of  Schllnk,  receive 
the  application,  forward  it  to  appellant,  re- 
ceive the  policy  when  issued,  collect  the  pre- 
mium, and  deliver  the  policy,  then  he  had 
power  to  waive  a  condition  of  the  policy.  In 
Bicharda  on  Inaurance  &&  Sd.  |  96),  the  au- 
thor says:  "An  agent  of  a  life  insurance  com- 
pany, who  la  Intrusted  with  tlw  business  of 
closing  the  contract  1^  delivering  the  policy, 
is  held  to  have  an  Implied  authority  to  de- 
termine how  tbe  premium  then  due  shall  be 
paid,— -whether  by  cash,  or,  aa  Is  someUmea 
done,  by  giving  credit,  in  which  case  the 
agent  becomes  the  creditor  of  the  insured  and 
the  debtor  of  Insurer.  In  that  event,  though 
the  ag^t  subsequently  defaulted,  and  the 
money  never  reached  the  company,  the  policy 
would  still  be  binding.  By  the  weight  of  au> 
thority,  the  agent  Is  held  to  have  this  discre- 
tionary power,  although  the  policy  in  terms 
denies  it;  but  this  Is  based  upon  his  posses- 
sion of  the  document  for  the  purposes  of  de- 
livery, and  his  Instructions  to  deliver  it,  and 
consequently  bis  power  does  not  extend  to 
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sal»equeiit  premlnma  or  preminm  notes."  In 
Insurance  Co.  v.  Fahrenkrug,  68  111.  463,  It 
■was  said  {page  467):  "It  is  Insisted  •  ♦  • 
by  the  terms' of  the  policy  the  agents  are  pro- 
hibited from  altering  or  discharging  contracts 
or  waiTlng  forfeitures.  This  objection  we  do 
not  deem  tenable.  The  qnestion  in  cases  of 
this  kind  is  not  what  power  did  the  agent  in 
fact  possess,  but  what  power  did  the  company 
bold  him '  out  to  the  public  as  possessing. 
*  *  *  It  is  immaterial  what  may  have  been 
said  in  the  policy  in  regard  to  the  payment  of 
the  premium.  It  was  within  the  power  of  the 
company,  acting  through  its  agents,  to  change 
entirely  the  mode  of,  or  dispense  with,  the 
payments  as  provided  by  the  policy,  and 
adopt  a  different  mode  and  time  of  payment." 
In  Insurance  Go.  t.  Hurt,  149  IIL  613,  36  N. 
B.  990,  this  conrt  said  (page  622, 149  111.,  and 
Iiage  9(3,  36  N.  B.) :  "The  cases  are  not  uni- 
form throughout  the  country  In  respect  of 
when  notice  to  or  knowledge  of  the  agent,  or 
representatioDs  by  him,  will  bind  the  com- 
pany. In  this  state,  however,  the  decisions 
are  uniform  that  notice  to  the  agent,  at  the 
time  of  the  application  for  the  insurance,  of 
facts  material  to  the  risk,  Is  notice  to  the  In- 
surer, and  will  prevent  It  from  insisting  upon 
a  forfeiture  for  causes  within  the  knowl- 
edge  of  the  agent," — citing  Insurance  Co.  v. 
Wright,  22  IIL  462,  and  Insurance  Co.  v.  Cbes- 
nut,  60  lU.  111.  Also,  in  the  same  case  it  was 
■aid  (page  G24.  149  lU..  and  page  993,  86  N. 
E.):  "The  stipulation  In  the  policy  that  the 
waiver  could  be  made  only  by  Indorsement 
upon  the  policy  by  the  general  agent  at  Chi- 
cago was  Inserted  for  the  benefit  of  the  Insur- 
er, and,  like  any  other  clause  or  condition  of 
the  policy,  might  be  waived  by  the  company." 
See,  also,  Terry  v.  Society.  41  N.  E.  18,  13 
Ind.  App.  1. 

We  now  come  to  the  third  contention  of  ap- 
pellant,—that  the  agent,  in  the  absence  of 
press  authority,  could  not  accept  anytiilng  but 
cash  in  payment  of  the  premium,  or  any  part 
thereof.  It  will  be  remembered  that  the  pre- 
mium in  this  case  amounted  to  the  sum  of 
$63.70.  Of  this  amount  Ballance  was  en- 
titled to  retain  as  his  commission  70  or  76 
per  cent,  which  would  leave  less  than  $20 
going  to  the  company.  Ballance  received  $25 
in  cash,— enough  to  pay  the  company  the 
amount  It  was  entitled  to  receive,  and  $5  In 
addition.  The  question  then  presented  is 
whether  Ballance  had  the  right  to  receive  of 
the  Insured  f^e  amount  which  was  going  to 
him  in  anything  but  money.  The  policy  con- 
tained this  provision:  "This' policy  shall  not 
take  affect  until  delivered,  and  the  first  pre- 
mium thereon  paid,  during  the  lifetime  and 
good  health  of  the  Insured."  There  are  au- 
thorities which  hold  that  an  agent  cannot  ac- 
cept the  premium  which  the  company  Is  en- 
titled to  receive  in  anything  but  cash;  but 
there  are  other  anUiorltles  holding  that  a  gen- 


eral agent  may  give  credit,  and  accept  the 
note  of  the  Insured  in  lieu  of  cash,  even  when 
the  policy  provides  for  a  cash  pajonent. 
Mechem  on  Agency  says  (section  931,  subd. 
1):  "The  insurance  agent,  as  thus  distin- 
guished from  the  broker,  Is  ordinarily  hdd 
to  be  a  general  agent  of  the  company.  As 
such  general  agent.  It  is  held  that  he  may 
waive  forfeitures  and  conditions  In  the  policy, 
notwithstanding  a  provision  therein  that  no 
agent  has  such  power;  that  he  may  waive 
prepayment  of  the  premium,  although  the  pol- 
icy provides  that  it  shall  not  take  effect'  un- 
til the  premium  Is  paid."  May  on  Insurance 
(volume  2,  S  360b)  says:  "An  agent  authoriz- 
ed to  take  and  approve  risks  and  to  insure 
may  allow  credit.  A  general  agent  may 
waive  the  condition  as  to  the  payment  of  the 
first  premium,  and  give  credit,  even  though 
the  policy  declares  that  the  contract  cannot 
be  modified  except  by  writing  signed  by  the 
president  or  secretary."  Terry  v.  Society,  su- 
pra. Is  also  a  case  in  point  There  the  p^cy 
contained,  in  substance,  the  sajne  conditions 
as  here.  One  Carpenter,  who  was  not  a  regu- 
lar agent  of  the  company,  solicited  the  insur- 
ance. The  policy  was  issued  by  the  company, 
and  sent  to  an  agent,  who  delivered  It  to  Car- 
penter to  deliver  to  the  Insured  and  collect  the 
premium.  Carpenter  delivered  the  policy, 
collected  $2.50  (one-half  the  premium)  in  cash, 
and  gave  credit  for  $2.60,  which  was  his  com- 
mission. The  cash  premium  failed  to  reach 
the  company,  and  it  canceled  the  policy;  but, 
an  accident  having  occurred,  the  company 
was  held  liable.  In  Insurance  Co.  v.  Ward, 
90  111.  546,  where  the  agent  accepted  a  part 
of  the  premium  In  goods,  as  a  part  of  his 
commission.  It  was  held  the  payment  was 
binding  on  the  company.  Here  Ballance  was 
authorized  to  scHicIt  the  Insurance  from 
Schlink,  and,  although  the  policy  required  the 
premium  to  be  paid  in  cash,  Ballance  had  the 
right,  so  far  as  his  commission  was  concern- 
ed, to  waive  the  policy,  and  accept  his  cotm- 
mlBsion  in  property,  if  he  saw  proper  to  do  so. 

We  think  the  ruling  of  the  court  on  the  in- 
structions was  substantially  correct 

After  the  death  of  the  assured.  It  appears 
that  Ballance  wrote  a  letter  to  the  state  agent, 
Pendergast,  which  was  read  In  evidence  by 
appellee.  Pendergast  wrote  a  letter  In  reply, 
which  the  court  refused  to  admit  In  evidence, 
and  this  ruling  la  relied  upon  as  error.  At 
the  time  this  letter  was  written  the  assured 
was  dead,  and  the  rights  and  obligations  of 
the  parties  under  the  policy  had  l>ecome  fixed, 
and  anything  the  state  agent  may  have  said 
In  the  letter  could  have  had  no  bearing  what- 
ever on  the  rights  of  the  parties.  For  this 
reason,  If  for  no  other,  the  court  properly  rul- 
ed that  the  letter  was  not  competent  evi- 
dence. We  think  the  Judgment  of  the  appel- 
late conrt  was  right,  and  It  will  be  afllrmed. 
Judgment  affirmed. 
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F&INBERa  et  al  r.  PSOPLB. 
(Supreme  Court  of  IlUnoiB.   Oct  24,  1886.) 
Crimi:<«l  Law— New  Trial— Abskkt  Witnkssbs 

— DlLlOBNOR— POSTPOSKUBNT —  EnOAQKMEST  OF 

Co  L'NSEL.- Appeal— Hahuless  Euaou— Hbharkb 
OF  Court. 

1.  Ou  a  motion  for  new  trial,  accused  claim- 
ed  that  be  could  hare  proved  as  alibi  by  fifteen 
tritneueii.  The  names  of  only  two  were  giv- 
eu,  oue  of  wliom  was  in  the  court  room  at  the 
trial,  and  was  not  called  to  testify,  and  no  ef- 
fort was  made  to  subpoena  the  others.  fleW, 
that  accused  was  not  entitled  to  a  new  trial 
on  the  ETOund  of  absence  of  such  witnesses. 

2.  It  IS  not  error  to  refuse  to  make  a  sec- 
ond postponement  of  a  trial  in  a  criminal  case 
because  defendant's  counsel  is  engaged  in  an- 
other court. 

3.  A  refusal  of  the  reauest  of  accused's  at- 
torney for  time  to  consult  with  his  client  and 
wltnesHcs  is  harmless  error,  where  the  attor- 
ney had  time  for  such  oonsnltatl^m  while  an- 
other attorney  was  examining  witnesses  for  a 
co-defendant, 

4.  A  statement  of  the  court,  in  a  colloquy 
with  defendant's  attorney  respecting  the  ad- 
miasiMlity  of  certain  evidence,  that  there  was 
evidence  to  show  defendant's  guilt,  is  prejudi- 
cial error. 

Error  to  criminal  court,  Cook  county;  Frank 
Baker,  Judge. 

Ilarry  Feinberg  and  others  were  Jointly  in- 
dicted and  tried  for  robbery.  Defendant 
Burns  was  acquitted,  and  Harry  Feinberg 
and  another  were  convicted,  and  they  bring 
error.  Reversed. 

At  the  October  term,  1897,  of  the  criminal 
court  of  Cook  coui^,  the  plaintiffs  In  error, 
Harry  and  Joe  Feinberg,  were  convicted  of 
the  crime  of  robbery.  One  Bums,  who  was 
Jointly  indicted  and  tried  with  them,  was  ac- 
quitted. The  evidence  showed  that  on  the 
night  of  July  8, 1897,  five  men— four  of  whom 
wore  masks— entered  a  street  car  In  Chicago 
at  the  end  of  its  run,  and  with  drawn  revol- 
vers made  an  assault  upon  the  prosecuting 
witness,  Cliarles  F.  Frellgb,  who  was  the  con- 
ductor, and  forcibly  took  from  him  his  gold 
watch  and  (31  In  money.  Frellgh  Identified 
Joe  Feinberg  at  the  trial  as  the  one  of  the 
robbers  who  wore  no  mask,  and  It  was  shown 
that  soon  after  the  robbery  Harry  Feinberg 
had  possession  of  the  watch,  and  was  arrest- 
ed while  endeavoring  to  dispose  of  It  at  a 
pawnshop.  The  defense  disclosed  by  the 
cross-examination  of  the  people's  witnesses, 
the  remarks  of  connsel,  and  affidavits  for  a 
new  trial  contained  in  the  bill  of  exceptions 
(for  no  evidence  was  adduced  by  plaintiffs  in 
error)  was  an  alibi,  and  that  the  Identification 
of  plaintiffs  in  error  was  falsely  or  mlstaken- 
made. 

The  indictment  waa  returned  at  the  July 
term,  1897.  When  the  cose  was  called  for 
trial,  at  the  October  term,  John  C.  King,  who 
had  been  employed  by  plaintiffs  in  error  as 
their  counsel  In  the  cause,  was  not  present; 
but  Frank  C.  Zlnk,  an  attorney,  appeared  in 
court  at  his  request,  and  Informed  the  court 
that  King  was  then  engaged  In  the  trial  of 
another  cause,  which  had  been  entered  upon 


the  previous  day,  and  would  continue  to  be 
80  en^ged  for  two  days  more,  and  moved  the 
court  to  pass  the  case  tmtll  King  could  appear 
for  his  clients.  The  attorney  for  the  peopte 
Informed  the  court  tiiat  the  case  had  been 
passed  at  a  previous  time  because  King  was 
engaged  in  the  trial  of  another  cause,  and 
the  court  denied  the  motion,  and  directed  that 
the  trial  proceed,  and  Zlnk,  for  plaintlffB  in 
error,  excepted.  The  court  announced  that  he 
wonld  appoint  Zlnk  to  defend  plaintiffs  In  er- 
ror, bnt  Zink,  stating  tliat  he  was  wholly  un- 
familiar with  the  case  and  had  made  no  prep- 
aration, was  per<nltted  to  decline.  Zlnk  again 
asked  the  court  to  pass  the  case  untU  he 
should  go  to  the  circuit  court  and  inform  King 
of  the  courfa  decision,  but  his  request  was 
refused,  and  he  left  the  court  room,  and  the 
court  directed  a  Jury  to  be  sworn  to  answ« 
questions.  The  court  then  asked  plalntifCs  in 
error  If  they  wanted  a  lawyer,  and  they  re- 
plied that  they  wanted  no  one  but  their  own 
lawyer  to  defend  them.  The  Jury  were  thai 
sworn  to  answer  questions,  and  thereupon 
the  plalntUE  in  error  Joe  Feinberg  protested 
against  tbelr  being  tried  in  the  absence  of 
their  attorney,  and  stated  to  the  court  that 
they  could  not  defend  themselves.  Mr.  Itam- 
sey,  attorney  for  the  other  defendant,  Bums, 
then  stated  to  the  court  that  he  did  not  know 
what  the  defense  of  the  Felnbergs  was,  ana 
could  not  defend  them,  and  moved  the  court, 
on  behalf  of  plaintiffs  In  error,  to  pass  the 
case  until  King  should  become  disengaged. 
The  motion  was  overruled,  and  an  exception 
taken,  and  the  court  directed  that  the  trial 
proceed.  The  court  again  asked  plaintiffs  in 
error  whether  or  not  they  wanted  counsel, 
and  they  replied  that  they  did  if  they  could 
not  get  their  own  lawyer;  whereupon  the 
court  appointed  Leon  Homsteln,  an  attorney 
present  In  court,  to  defend  them,  who  stated 
to  the  court  that  he  knew  nothing  about  the 
case,  but  would  do  the  best  he  could  under 
the  circumstances.  'Xhe  Jury  were  then  ex- 
amined, selected,  and  sworn  to  try  the  cause. 
The  witness  Frellgh  was  called  and  sworn, 
whereupon  J.  B.  Ingram,  an  attorney,  came 
and  stated  to  the  court  tbat  he  came  at  the 
request  of  King,  who  was  then  engaged  In 
the  trial  of  another  causa  In  tlie  circuit  court, 
to  ask  tliat  the  case  be  continued  until  King 
should  be  disengaged;  that  plaintiffs  had  been 
In  prison  for  some  months,  and  that  he  under- 
stood that  their  evidence  was  not  then  In 
court;  and  that  they  could  not.safely  go  to 
trial  without  their  counsel  and  without  their 
witnesses.  The  court  stated  that  he  Imd  been 
Informed  by  the  state's  attorney  that  the  case 
had  been  passed  once  for  a  similar  reason, 
and  that  he  would  not  grant  a  second  continu- 
ance for  the  same  reason.  Ingram  and  Horn- 
stein  thereafter  represented  plaint! lb  in  error 
throughout  the  trlaL 

When  the  people  rested  their  case,  the  rec- 
ord shows  the  following  proceedings  were 
had:  "  'Mr.  Ingram:  If  the  court  please,  I  see 
it  Is  now  about  adjourning  time,  and  as  the 
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court  appointed  Mr.  Bonuteln  to  AetwA  these 
boys  this  morning  In  court,  and  he  Informs 
me  that  he  haa  not  had  an  t^q^ortnnlty  to  ex- 
amine them  and  see  what  thdr  defense  is, 
neither  has  he  talked  to  any  of  the  witnesses, 
and  as  X^'bave  already  Informed  yonr  honor 
that  Hr.  Khig  is  engaged  In  the  trial  of  a 
ease  before  his  honor,  Judge  Dunne,  In  the 
circuit  court,  and  Z  chanced  to  come  In  court 
where  Mr.  King  was  engaged,  and  he  request* 
ed  me  to  see  If  this  case  could  not  be  passed 
onto  he  finished  the  case  la  which  he  Is  now 
engaged,  or,  If  the  case  was  forced  to  trial, 
to  proceed  and  assist  In  the  defense,  now,  I 
would  ask  the  privilege  of  the  court  for  an  op- 
portunity to  talk  with  the  Felnbei^  boys,  and 
also  the  Indn^ence  of  the  court  that  I  may 
talk  to  their  witnesses,  to  see  what  they  wil' 
testify  to,  end  Of  what  knowledge.  In  general, 
they  possess  of  the  facts  of  this  case.  The 
Court:  You  have  been  sitting  with  them 
In  court  all  day,  and  had  time  enough  to 
consult  them,  and  I  will  not  give  you  any 
time;  so  go  ahead  with  your  defense.  Tou 
must  finish  this  case  right  now.  Mr.  Ingram: 
But,  your  honor,  I  have  not  talked  with  tb^ 
defendants,  and  musf  hear  their  side  of  the 
case  before  placing  them  upon  the  stand,— 
that  Is,  If  I  do  so  at  all;  and  I  must  have  an 
opportunity  to  examine  their  witnesses,  and 
tt  will  only  occupy  the  Indulgence  of  the  court 
bat  a  very  short  time.  Your  honor  can't  con- 
scientiously ask  me  to  proceed  under  tbe  cir- 
cumstances under  which  Mr.  Homsteln  and 
myself  are  now  placed  In  reference  to  a 
proper  defense.  The  Court:  You  most  pro- 
ceed Immediately.  Mr.  Ingram:  I  object  to 
the  ruling  of  the  court,  Inasmuch  as  tbe  con- 
stitutional rights  of  these  defendants  are  Jeop- 
ardized. The  Court:  Are  yon  going  to  pro- 
ceed, sir?  Mr.  Ingram:  I  understand  that 
Mr.  Ramsey  Is  ready  to  put  la  his  defense  for 
his  client.  (Evidence  for  Michael  Bums  sub- 
mitted by  Mr.  Ramsey.)  The  Court:  Several 
witnesses  for  the  Fetnberga  were  sworn  this 
morning  and  excluded  from  tbe  court  room. 
The  usual  hour  for  adjournment  has  not  yet 
arrived.  I  will  permit  the  defendants  Joseph 
and  Harry  Feinberg  to-morrow  to  call  and  ex- 
amine any  witnesses  not  now  In  attendance, 
but  I  will  not  adjourn  now,  and  permit  wit- 
nesses now  in  attendance  to  be  called  and  ex- 
amined to-morrow.'  And  thereupon  the  court 
had  all  the  witnesses  who  had  been  sworn  at 
the  request  of  the  defendants,  and  escluded 
from  the  court  room,  who  had  not  been  ex- 
amined, brought  to  the  bar  of  the  court,  and 
then  said  to  the  counsel  for  defendants:  'If 
you  want  to  examine  any  of  these  witnesses, 
you  must  proceed  with  their  examination 
now.  Mr.  Ingram:  I  do  not  wish  to  examine 
any  of  these  witnesses.  The  Court:  Then  we 
wlU  adjourn,  and  to-morrow  you  can  call  and 
examine  any  witnesses  except  these  now  pres- 
ent' And  thereupon  the  court  adjourned  un- 
til the  follovrlng  day.  Court  convened,  pursu- 
ant to  adjournment,  on  the  6th  day  of  Octo- 
ber, 1807,  and  the  taking  of  testimony  was  be- 


gun. Further  t»timony  was  ottered  on  be- 
half of  the  defendant  Michael  Bums,  and  at 
the  conduaion  ot  tbe  same  tbe  court,  addresa- 
ing  counsel  for  FMnbergs,  said:  *Ttae  Comrt: 
Do  you  want  to  proceed  with  tbe  d^anse? 
Mr.  Ingram:  No,  your  honor;  we  rest  oar 
case.' "  After  verdict.  In  support  of  the  mo> 
tlon  for  a  new  trial  affidavits  of  King,  Hom- 
steln, and  the  Felnbergs  were  fiied,  showing 
that  King  had  been  retained  to  defend  plaln- 
tlfts  in  error,  that  he  had  consulted  vrtth  them 
and  talked  with  their  witnesses,  and  had 
made  preparation  for  tbe  trial,  and  setting 
up,  generally,  the  matters  hereinbefore  stated. 
Other  affidavit  set  tortb  facts  which.  If  true, 
would  have  shown  that  at  the  time  of  the  rol^ 
bery  Joe  Felntwrg  was  at  the  home  of  hla 
parents,  where  upwards  of  15  peracms  were 
In  attendance  at  a  blrthttey  parQr  given  for 
his  sister. 

Leon  Homsteln  and  J.  E.  Ingram,  for  plain- 
tiffs In  error.  E.  C.  Akin,  Atty.  Gen.,  and 
Charles  S.  Deneen,  State's  Atty.  (Frank 
Crowe,  Asst.  Slate's  Atty.,  of  counsel),  for  the 
People. 

CARTER,  C.  J.  (after  stating  the  facts).  In- 
asmuch as  It  has  been  strennously  insisted 
upon  by  the  plaintiffs  In  error  in  this  court 
that  by  the  method  of  procedure  of  the  trial 
court  they  were  deprived  of  the  opportunity 
to  make  their  defense  In  that  court,  a  fuller 
statement  of  tbe  proceedings  below  has  beeni 
incorporated  In  the  statement  of  tbe  case  fore- 
going than  would  otherwise  have  been  necea- 
sary. 

In  respect  of  the  motion  for  a  new  trial, 
based  on  tbe  absence  of  witnesses  to  prove 
the  alleged  alibi,  it  is  clear  that  the  showing 
made  In  the  affidavits  was  Insufficient.  No 
diligence  In  that  regard  was  shown.  The 
names  of  but  two  of  such  witnesses,  said'  to 
have  been  fifteen  in  number,  were  given,  by 
whom  it  was  claimed  plaintiffs  In  error  could 
have  proved  that  one  of  plaintiffs  in  error 
was  at  a  birthday  party  given  for  his  sister, 
at  his  parents'  home,  at  the  time  the  robbery 
was  committed.  None  of  these  witnesses 
were  called  to  testify,  although  one  of  them, 
the  mother  of  plaintiffs  in  error,  was  present 
at  the  trial.  No  reason  Is  shown  why  they 
had  not  been  subpoenaed.  If  plaintiffs  in  er- 
ror were  attending  such  a  party  at  the  time 
of  the  robbery,  they  knew  of  the  fact,  and 
knew  the  names  of  the  witnesses  by  whom 
they  could  prove  it  No  reason  Is  shown  why 
the  attendance  of  such  witnesses  could  not 
have  been  procured,  even  after  the  trial  com- 
menced. It  does  not  even  appear  that  any 
effort  was  made  to  subpcena  such  witnesses 
after  the  court  adjourned  In  the  afternoon 
of  the  first  day  of  the  trial.  It  Is  very  clear, 
therefore,  that  no  cause  for  a  new  trial  ex- 
isted on  account  of  the  absence  of  witnesses 
to  prove  the  alleged  alibi. 

But  counsel  Insist  that  tbe  court  erred  In 
requiring  plaintiffs  In  error  to  proceed  at  once 
with  the  trial  on  tbe  call  of  the  case,  and  in 
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refufllug  to  postpone  the  trial  until  their  eoun- 
sel  could  be  releaaed  from  the  atha  trial  In 
wblch  be  was  engaged  in  the  circuit  court, 
and  In  refoaing,  at  the  dose  of  the  people's 
eTidence,  to  suspend  the  proceedings  txa  a 
reasonable  length  of  time  to  enable  counsel 
who  appeared  for  plaintiffs  in  error  to  con- 
salt  vltta  them  and  to  talk  with  their  wttr 
nesses,  so  that  thejr  might  properly  iHwsent 
their  defense,  and  determine  whether  they 
should  be  called  as  witnesses  in  thdr  own 
defense.  The  following  rule  of  the  criminal 
court  was  then  of  record  and  In  force:  "That 
no  case  shall  be  passed,  continued,  or  post- 
poned in  tills  court  by  reaacm  of  the  aigage* 
menta  of  counsel  In  any  other  court"  The 
trial  of  the  case  had  been  postponed  at  a  pre- 
ceding term  on  the  same  grounds  urgpd  for 
tbla  postponnoent.  It  Is  evident  theri  was 
no  abuse  of  the  discretion  ot  the  court  In  re- 
toeing  to  pass  the  case  a  second  time  f<»:  the 
reasons  given.  The  ruling  of  the  court  did 
not  operate  to  depilTe  plaintiffs  In  errcur  of 
counseL  The  court  ^pointed  Hwnstein  to 
represent  them,  and  Ingram  appeared  in 
King's  place,  at  his  request,  and  It  by  no 
means  appears  th&t  the  accused  were  not  My 
represented.  Neither  of  these  attorneys,  after 
the  court  refused  to  wait  for  King,  asked  for 
time  to  enalde  them  to  present  the  defense 
proper^,  until  the  people  had  rested.  The 
court  had,  howerer,  made  it  reasonably  i^aln 
to  thCTB  that  no  delay  would  be  tolerated.  It 
will  be  observed  that  when,  at  the  close  of 
the  people's  testimony,  counsel  for  plaintiffs 
in  error  asked  for  the  indulgence  of  the  court 
for  a  short  time  to  enable  them  to  consult 
with  their  clients  and  talk  with  their  wit- 
nesses, so  as  to  make  a  proper  defense  In  the 
case,  while  the  reQuest  was  refused,  and  they 
were  directed  to  proceed  Immediately,  they 
did  not  so  proceed,  and  the  mllng  of  the  court 
was  complied  with  by  the  other  defendant, 
Bums,  and  plaintiffs  in  error  were  given  an 
opportunity  to  proceed  wltii  their  defense 
after  t!onrt  convened  on  the  following  morn- 
ing,—at  least  as  to  the  examination  of  such 
witnesses  as  were  not  In  attendance  the  pre- 
vious day.  Had  plaintiffs  in  error  been  com- 
pelled, by  fbe  ruling  of  the  court  and  at  the 
time  It  was  made,  to  rest  tb^  defense  for 
lack  1^  opportuni^  of  their  counsel  to  con- 
sult with  their  clients  and  Inform  themselves 
concerning  their  defense,  the  action  of  the 
court  would  have  been  prejudicial  error,  and 
sufficient  to  reverse  the  iudgiment  Under  the 
bm  of  rights,  plaintiffs  In  error  had  the  right 
to  defend  In  person  and  by  counsel,  and  the 
atatute  provides  that  "every  person  charged 
with  crime*  shall  be  allowed  counsel,  and 
when  he  shall  state  upon  oath  that  he  is  un- 
able to  iwocure  counsd,  the  court  shall  assign 
him  competent  counsel,  who  shall  conduct  his 
defense"  (Rev.  St  1893,  p.  53^  dlv.  13,  i  2); 


and  in  North  v.  People,  139  81,  28  N.  B. 
966,  this  eourt  said:  "We  are  not  to  assume 
that  this  waa  intended  to  be  a  mere  empty 
formality^  and  that  the  counsel  thus  appoint- 
ed should  be  compelled  to  act  without  being 
allowed  reasonable  time  within  which  to  un- 
derstand the  case  and  prepare  the  defense.'* 
But  the  accused  and  tbeir  counsel  bad  time 
for  consultation,  and,  so  far  as  the  record 
ohows  to  the  contrary,  snfflclent  time  In 
which  to  procure  their  witnesses,  and  ascer- 
tain what  pertinent  facts  were  within  their 
knowledge,  before  entering  upon  their  de- 
fense the  not  moxnlng.  No  witness,  how- 
ever, was  called  or  offered,  and  plaintiffs  in 
error  rested  their  case  without  in  any  way 
making  It  appear  to  the  court  that  tb^  bad 
not  had  sufficient  time,  since  the  adjourn- 
ment the  day  b^ore^  to  go  on  with  their  de- 
fens&  Upon  sudi  a  record  It  must  be  held 
the  error  of  the  court  In  the  respect  mention- 
ed was  not  prejudicial,  ai^  cannot  operate  to 
reverse  the  Judgment 

It  Is  i^t  urged  that  the  court  mode  im- 
proper and  prejudicial  remarks  during  tiie 
progress  of  fihe  trial.  Durii^  a  colloquy  be- 
tween the  court  and  Attorney  Ingram  in  re- 
gard to  the  cross-examlnattoa  ot  Sergeant 
Boblnson,  a  police  officer,  occurred  the  foUow- 
Ing:  "Mr.  Ingram:  I  object  to  the  ruling  of 
the  court,  and  take  exception.  Tour  hmior 
will  remember  that  In  the  entire  testimony 
ot  these  witnesses  on  behalf  of  the  state 
there  la  no  testimony  whatsoever  t^n^jing  to 
show  guilt  against  the  def«idant  Joseph 
Felnberg,  exc^t  that  (O.  Motorman  Frellgh, 
and  I  can  show  by  tills  officer  that  tiiis 
Identification  was  procured  by  lUe^l  means. 
Tlie  Court:  Do  you  mean  to  say,  sir,  that 
there  is  no  evidence  here  to  show  the  guilt  of 
the  defendant?  I  say  thae  is  evidence.  Mr. 
Ingram;  I  except  to  tiie  remarks  of  the 
court  and  also  the  court's  rolli^,  and  with  all 
due  respect  must  say,  as  well  the-  court 
knows,  ^u  have  no  right  to  pass  up<m  any 
matter  of  fact  or  egress  any  opinion  as  to 
the  guilt  of  these  defmdanta;  and  In  answer 
to  the  court's  question  I  shall  not  respond." 
This  remark  of  the  trial  Judge  in  the  pres- 
ence of  the  Jury  was  salons  error.  It  was 
somewhat,  though  not  much,  less  forcible 
than  to  have  said  there  was  sufficient  evi- 
dence to  prove  the  defendant  guilty.  The  evi- 
dence may  have  been  sufficient  to  authorise 
a  conviction,  but  that  was  a  question  for  the 
Jury,  and  not  for  the  court,  and  it  was  (dear 
error  for  the  court  to  express  any  opinion  in 
the  hearing  of  the  Jury  as  to  the  force  or  ef- 
fect of  the  evidence  upon  the  question  of  the 
guUt  or  Innocence  ot  the  accused.  As  the 
Judgment  must  be  reversed,  we  have  qot 
thoiight  it  necessary  to  consider  other  objec- 
tions urged,  l^e  Judgment  is  reversed*  and 
tbe  case  remanded.  Reversed  and  remanded. 
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SUTTON  et  bL  T.  BEAD. 

(Sapreme  Coart  of  Illinois.   Oct.  24.  1888.) 

DbSCBST  —  ISTBSTACT  —  Hl'SBAMD  AHD  WlFB  ■ — 

DoWB^-CoDNTT  CoDliT— Res  Jddioati— Pae- 
TiTioN  —  ADHunsntATioa  —  Abbbtb — Claims— 
Salbs. 

1.  Where  testator  leares  his  entire  estate  to 
hUr  \ridow  dnrine  life,  and  makes  no  diaposi* 
tion  of  the  fee,  ne  U  intestate  as  to  the  fee, 
under  1  Starr  Sc.  C.  Ann.  St.  p.  878,  c.  38,  i  12, 
whicli  proTidea  that  all  such  estate  as  is  not 
derised  in  the  will  shall  be  distributed  In  the 
same  manner  as  the  estate  of  an  intestate. 

2.  Under  1  Starr  &  O.  Ann.  St  p.  870,  c.  88. 
I  1,  par.  3,  providing  that,  when  there  is  a 
HurviTiiifr  spouse  and  no  descendants  of  an  in- 
testate,  one-half  of  the  realty  descends  to  such 
spouse  as  an  absolute  estate  forever,  where 
tCHtator  devised  his  entire  estate  to  his  widow 
daring  life,  and  died  Intestate  as  to  the  fee,  she 
was  entitled  to  one-haif  of  his  realty  In  fee, 
and  this  though  the  devise  of  the  life  estate 
was  in  Ilea  of  dower. 

8.Xrnder  1  Stan  &  G.  Ann.  St.  p.  900,  c  41. 
I  12,  providing  that  if  one  die  testate,  leaving 
no  descendants,  the  surviving  spouse  may.  In 
lien  of  dower,  take  one-half  of  testator's  real- 
,  a  widow  who  takes  under  the  will  is  not 
ereby  barred  from  also  taking  under  the  stat- 
ute, as  iu  cases  of  Intestacy,  as  to  realty  as  to 
which  testator  dies  intestate. 

4. 1  Starr  &  O.  Ann.  St  p.  001,  e.  41,  {  10, 
providing  that  a  devise  to  a  surviving  spouse 
shall  bar  dower  unless  the  survivor  renounces 
the  devise,  does  not  affect  the  statutory  rights 
of  husband  or  wife  to  inherit  from  the  other  in 
cases  of  intestacy. 

6.  Under  the  statute  the  county  court  has 
jurisdiction  to  determine  alt  questions  of  con- 
flicting or  controverted  titles. 

6.  The  interest  of  heirs  in  realty  is  not  affect- 
ed by  a  decree  In  partition  to  which  they  were 
not  parties. 

7.  The  fact  that  the  claim  of  one  as  heir  Is 
barred  by  decree  In  partition,  to  which  she  was 
a  party,  by  her  failure  to  assert  the  claim, 
does  not  affect  the  right  of  the  administrator 
to  sell  the  same  land  to  pay  a  debt  of  the  claim- 
ant regularly  establishea  against  the  estate. 

8.  A  decree  in  partition  is  not  conclusive 
as  to  one  having  a  claim  against  decedent's  es- 
tate, where  she  was  made  a  party  because  of 
being  In  possession  thereof  and  owing  rents, 
she  not  being  a  necessary  party  to  the  parti- 
tion, and  the  circuit  court  having  no  Jurisdic- 
tion to  settle  the  estate  In  audi  proceeding. 

0.  The  fact  that  the  claim  of  one  intervening 
In  a  partition  suit,  and  attempting  to  make  a 
legacy  in  his  favor  a  charge  on  tn^  real^  is 
barred  by  the  decree  thermn,  does  not  affect 
hia  right  afterwards,  as  administrator,  to  sell 
the  same  land  for  the  payment  of  a  claim  reg- 
ularly established  by  another  against  the  es- 
tate: 

10.  A  .decree  in  partition  is  not  retf  judicata  as 
to  the  claim  of  a  party  against  others  not 
brou^t  in. 

11.  Under  1  Starr  &  C.  Ann.  St  p.  218,  c.  8, 
I  70,  cl.  7,  providing  that  claims  against  a  de- 
cedent's estate,  not  exhibited  within  two  years, 
may  be  prorated  out  of  "subHequeutly  discover- 
ed'*^ estate,—!,  e.  estate  not  inventoried  or  ac- 
counted for  by  the  admitdstrator,— land  Is  snb- 
Bequmtly  discovered  estate  Where,  under  an 
erroneous  construction  of  the  will,  It  was  treat- 
ed for  over  two  years  by  all  the  itarties  as  not 
ttelonidng  to  deceased. 

12.  In  the  absence  of  willful  neglect  or  fraud- 
ulent purpose  of  the  administratrix  in  failing 
to  include  land  of  testator  in  her  inventory,  slie 
did  not  thereby  lose  her  right  to  have  such 
land,  subsequently  discovered  to  belong  to  the 
testato/,  subjected  to  her  Just  claim  against 
the  estate. 
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T.  BEAD.  '801 

Appeal  from  Bareao  county  eoort;  Richard 
H.  Spring^-,  Judge. 

Petition  by  Heniy  B.  Read,  as  adminis- 
trator vifb  the  will  annexed  of  the  estate  of 
OllTla  Bead,  deceaaed.  against  WUllam  Sat 
ton  and  otbers.  There  was  a  decree  for  com- 
plainant, and  defendants  appeal  Affirmed. 

This  was  a  petition  to  sell  real  estate  to 
pay  debts,  filed  in  the  comity  court  of  Bureau 
county  by  Henry  B.  Read,  as  administrator 
with  the  win  annexed  of  Olivia  Read,  de- 
ceased. The  facts  appear  to  be  as  foUowa: 
Charles  G.  Read  died  testate  about  Jnly  1, 
1887,  leaving  Olivia  Bead,  his  vridow,  bnt  no 
descendants,  nor  father  or  mother,  surviving 
him,  but  leaving  brothers  and  sisters,  neph- 
ews and  nieces,  as  his  heirs.  In  his  will, 
which  was  daly  probated,  he  gave  to  his  wife, 
Olivia,  for  her  life,  all  of  his  property,  both 
real  and'  personal,  of  which  he  died  seised, 
to  be  accepted  by  her  In  lieu  of  dower,  and 
appointed  her  sole  executrix.  He  also  made 
numerous  bequests  of  money,  amounting  In 
all  to  $13,000,  to  various  persona,  some  of 
them  relatives  and  some  of  them  strangers, 
among  them  one  to  Mary  Wentworth  of  $9,- 

000  and  one  of  $3,000  to  Henry  B.  Read, 
neither  of  whom  was  a  relative,  bnt  who  bad 
been  taken  when  qnite  yoimg,  and  brought 
up  as  members  of  his  family.  The  only  pro- 
vlbion  of  bis  will  affecting  his  real  estate 
was  as  follows:  "First.  I  give  and  bequeath 
to  my  wife,  Olivia  Read,  all  of  my  property, 
both  real  and  personal,  of  which  I  may  die 
seised,  to  be  accepted  by  her  in  lien  of  dower 
during  her  natural  life."  He  died  seised  in 
fee  of  the  three  tracts  of  land  Involved  In  this 
suit  His  widow,  Olivia  Read,  remained  in 
possession  of  the  premises  until  her  death, 
June  15.  1883.  She  also  left  a  will,  which 
was  as  follows:  "I,  Olivia  Read,  being  of 
sane  mind,  and  in  the  possession  of  all  my 
faculties,  make  and  execute  this  Instrument  as 
my  last  will  and  testament:  First  I  give  and 
bequeath  to  Mrs.  Mary  Wentworth  all  of  my 
household  and  personal  property,  of  whatsoever 
kind,  that  Is  or  may  be  in  the  house  where 

1  now  reside.  Second.  It  is  my  will  and  pur- 
pose to  give  full  force  and  validity  to  one 
certain  certified  promise  given  to  Mrs.  Mary 
Wentworth,  of  which  the  following  la  a  true 
copy,  viz.:  'This  Is  to  certify  that  I  promise 
to  pay  Mrs.  Mary  Wentworth  three  (3)  dol- 
lars per  week  for  services  rendered  from  Sep- 
tember, 1S85,  as  long  as  her  services  shall  be 
given.  In  addition  to  what  Is  given  her  In  the 
last  will  of  Charles  G.  Bead.  Olivia  Read, 
Administrator  of  Said  Will.'  Third.  It  la  my 
will  that.  In  the  event  that  the  last  will  and 
testament  of  Charles  G.  Bead  Bball  at  any 
time  be  by  proper  authority  declared  null  and 
void,  then  whatever  portion  of  said  estate 
would  bdong  to  me  shall  be  divided  so  that 
Mrs.  Mary  Wentworth  shall  have  and  receive 
the  two-thirds  (%)  thereof,  and  Henry  B.  Bead 
shall  have  and  receive  the  one-tbhrd  (H)  tho^ 
of.  Fourth.  Jamea  P.  Wentworth  and  Uary 
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Wentwortb  ace  hereby  apjwlnted  and  made 
my  admlDfatratora  and  aecators  to  carry  ont 
the  prDTlsknu  of  thia,  my  Ian  wtll  and  teata- 
menL  In  wltnesa  whereof,"  etc.  Her  will 
waa  probated,  and  letters  laaned  to  the  ex- 
ecutora  nam^  therein,  September  6.  1893. 
OUvla  Bead  left,  hec  BorrlTlng,  no  hnaband  or 
deBcmdanta,  and  her  hdra  at  law  were  her 
uephewa  and  nieces.  Some  of  the  heirs  of 
Charles  Q.  Bead  on  Jnne  30,  ISM,  filed  their 
bUl  for  a  partition  of  hla  aald  lands,  bnt  did 
not  make  any  of  the  heirs  of  Olivia  Bead,  or 
her  devisees  except  Uary  Wentwoith,  parties' 
to  the  suit  The  said  Mary  Wentworth  was 
made  a  party,  not  because  she  was  such 
derJaee,  bnt  because  It  waa  alleged  that  she 
was  in  posaession  of  one  ot  said  pieces  of  real 
estate,  via.  a  bouse  and  lot;  and  an  account- 
ing for  rents  was  asked  ot  her  tor  the  same. 
Henry  B.  Bead  interroied  hi  the  partition 
Bult,  and  he  and  Mary  Wmtworth  filed  their 
pleas  to  the  bill,  setting  up  the  legacies  be- 
queathed to  them,  respectively,  and  alleging 
that  they  were  charges  upon  said  real  estate. 
The  chrcult  court  overruled  these  pleas,  and 
they  appealed  to  the  appellate  court,  and  then 
to  this  court,  with  the  result  that  the  decree 
finding  that  the  legades  were  not,  by  the  will, 
made  a  charge  on  the  land,  was  affirmed 
(Wentworth  v.  Bead.  168  HI.  139,  40  N.  B. 
777),  and  that  was  the  only  question  passed 
upon  on  that  appeal.  The  appellants  therein 
.ilalmed  no  Interest  except  that  their  legacies 
were  a  charge  upon  the  land.  It  was  held 
otherwise,  and  that,  havhig  no  such  lien,  they . 
would  not  be  heard  to  complain  that  other 
proper  parties  were  not  Jolzied.  Afterwards, 
upon  report  by  the  commissioners  In  partition 
that  the  premises  were  not  susceptive  of 
division,  an  order  of  s^e  was  entered,  and 
the  property  was  sold  by  the  master,  and  he 
conveyed  the  same  to  appellants,  who  were 
the  purchasers.  Notice  on  behalf  of  Mary 
Wentwortb  was  given  at  the  nuwtor's  sale  of 
the  adverse  interests  now  contended  for  by 
her.  After  the  sale,  on  February  7,  1808, 
James  P.  and  Mary  Wentworth,  the  executors 
of  the  will  of  Olivia  Bead,  resigned  their 
tnut,  and  Henry  B.  Bead  was  appointed  ad- 
ministrator with  the  will  imnexed.  On  June 
12,  1897,  Mary  Wentworth  filed  her  claim 
against  ths  estate  of  Olivia  Bead  for  services 
rendered  her  in  her  lifetime,  and  It  waa  al- 
lowed by  the  county  court  February  7,  1888, 
in  the  sum  of  f 1,209,  as  of  the  seventh  class, 
to  tie  paid  in  due  course  of  administration  out 
of  assets  to  be  Inventoried  or  accounted  tor 
after  the  «EpIratlon  of  two  years  from  the 
granting  of  letters  testamentary.  No  inven- 
tory of  said  estate  was  filed  until  January 
1,  1898.  The  administrator  afterwards  filed 
this  petition  to  sell  the  real  estate  of  the  de- 
ceased to  pay  debts,  showing  that  he  had  filed 
his  Just  and  true  account,  tbat  said  claim 
of  91,209  was  the  only  dalm  against  the  es- 
tate, and  tliat  there  were  no  assets  or  per^ 
Bonal  property,  and  that  Olivia  Bead  died 
seised  in  fee,  by  Inheritance  from  her  bus- 


band,  of  the  undivided  half  of  three  certain 
tracts  of  land,  and  which  waa  the  undivided 
half  of  the  same  lands  sold  at  the  master's 
sale.  The  petition  also  alleged  that  appel- 
lants claimed  to  have  some  interest  In  the 
premises,  but  tbat  such  Intoest  was  subject 
to  the  rights  of  the  heirs,  devisees,  and  cred- 
itors of  Olivia  Bead,  deceased;  and  the  pray- 
er was  that  Uie  court  would  settle  the  e6n- 
fllctlng  rights  and  Interest,  and  order  peti- 
tioner to  s^  the  land,  or  sufiklent  thereof 
to  pay  the  debts  of  the  deceased.  Mary 
Wentworth  answered  the  petition,  claiming 
that  by  virtue  of  the  will  of  (Hlvla  Bead  she 
was  entitled  to  two-thirds  ot  the  estate  of 
Olivia  Bead, .  and  Henry  B.  Bead  to  one- 
third,  and  praying  the  court,  m  final  distrUm- 
tlpn  of  said  estate,  to  allot  and  divide  It 
accordingly.  Appellants  answered  the  peti- 
tion, denying  that  Ollria  Bead  died,  seised  In 
fee  by  inherKanee  ftom  her  husband,  as 
alleged  in  the  petition,  and  aJXeging  that  ahe 
did  not  renounce  the  provisions  made  for  her 
in  her  husband's  will,  bnt  had  acc^ted  the 
same  under  the  terms  of  the  win,  and  bdd 
possession  of  all  of  the  real  estate  during  her 
natural  life,  and  enjoyed  the  profits  thereof, 
and  thereby  never  became  entitled  to  any 
portion  of  the  same  in  tee.  They  also  set  up 
the  partition  proceedings,  and  alleged  that 
Mary  Wentworth  and  Henry  B.  Bead  were 
parties  thereto,  and  that  it  waa  ttielr  duty 
to  have  there  set  up  their  interest  hi  the  lan^ 
In  that  proceeding,  and  that,  having  tailed 
to  set  up  any  claim,  right,  or  interest  therein, 
except  the  alleged  lien  of  said  legades,  which 
had  been  finally  settled  adversely  to  them, 
they  were  now  estopped  from  clalmfaig  any 
such  Interest;  that  appellanto  bought  the 
whole  title  to  these  lands  at  the  partition 
sale;  and  that  the  claim  of  Mary  Woitworth. 
not  having  been  filed  or  allowed  until  after 
two  ^rs  after  the  issuance  of  the  letters 
testamentary,  it  could  not  be  collected  out  of 
any  real  estate,  if  any  then  was,  of  which 
Olivia  Read  died  seised.  Tbe  other  defend- 
ants, behig  the  heirs  of  Olivia  Bead,  default- 
ed. The  court  found  and  decreed  tbAt  Olivia 
Bead  died  seised  in  fee  of  the  undivided  half 
ot  the  lands,  as  alleged  In  the  petition,  and 
ordered  the  sale  the  same,  or  so  much 
thereof  aa  might  be  necessary  to  pay  the 
debts,  eto. '  From  this  decree  appellants  have 
appealed  to  this  court 

Mllo  Kendall,  George  M.  Stipp,  and  Cairo  A 
Trimble,  tor  appellants.  D.  B.  Sherwood,  for 
appellee. 

CABTEB.  a  J.  (after  stating  the  facta). 
The  motion  ot  appellee  to  dismiss  the  sppesl 
tor  want  ot  Jurisdtctlcm  in  this  court,  reserved 
to  the  final  hearing,  wIU  be  firat  disposed  of. 
In  Lynn  v.  Lynn,  160  HL  307,  48  N.  E.  482. 
where  a  similar  question  waa  raised,  the  whole 
subject  waa  aliausUvely  considered,  and  the 
atatutes  carefully  compared,  and  we  th«e  held 
that  section  88  of  the  practice  act^  as  amcnd- 
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ed,  and  section  8  of  the  appellate  cotirt  act 
(1  Starr  &  C.  Ann.  St  p.  884),  relating  to  the 
appellate  Jurisdiction  of  the  appellate  and  su- 
preme courts,  controlled  such  appeals,  and  that 
under  the  present  statute  such  a  proceeding 
luToIved  a  freehold,  and  that  the  appeal  was 
properly  taken  to  this  court  That  decision  is 
ooncluslTe,  for  here,  aa  there,  the  title  Is  In- 
Tolred,  and  Is  the  principal  question  lit  the 
case.   The  motion  will  be  oTermled. 

Appellants  contend:  First,  that  OllTla  Read 
took  nothing  by  descent  from  Charles  O.  Bead; 
second,  that  Mary  Wentworth  is  estopped 
from  setting  up  any  claim  against  the  lands 
ot  Gharl^  G.  Read,  because  ot  ber  failure  to 
set  up  Budi  claim  In  the  portttlon  anlt,  to 
which  Ae  was  a  party;  and,  tblrd,  that  said 
real  estate  cannot  be  sold  to  pay  her  claim,  for 
the  reason  that  it  was  not  presented  or  filed 
within  the  two  yean  find  by  the  statute,  and 
also  for  the  reason  aald  real  estate  is  not 
property  InTentorled  or  accounted  for  after  tbe 
expiration  ct  said  two  years,  within  the  terms 
ot  ber  Judgment  allowing  the  dalm.  Hie 
will  of  Charles  O.  Bead  gave  to  his  wife  an  of 
his  property,  both  real  and  posonal,  of  which 
be  died  seised,  to  be  accepted  by  her  In  lien  of 
dower,  daring  her  natural  life.  There  la  no 
other  disposition  made  of  tiie  real  estate,  gnd 
there  no  residuary  clause.  The  wQl  no- 
where attempts  to  dispose  ci  the  tee  in  the 
realty.  It  Is  not  devised  to.  any  one.  In  such 
case  the  prorlslons  ot  section  12  ot  the  statnte 
of  descent  must  control,  which  provldeB  that 
"all  such  estate,  both  real  and  peraonal,  as 
is  not  devised  or  bequeathed  In  the  last  will 
and  testament  ot  any  person,  shall  be  dis- 
tributed in  the  same  manner  aa  the  estate  of 
as  Intestate."  Aa  to  the  fee  of  tbese  lands, 
Charles  Q.  Bead  died  intestate,  and  the  third 
paragraph  of  section  1  of  the  statnte  ot  de- 
scent became  applicable,  which  is  aa  follows 
a  Starr  &  G.  Ann.  St  p.  879):  "Third.  When 
th^  Is  a  widow  or  aurrlTing  husband,  and 
no  child  or  children,  or  descoidants  of  a  cbUd 
or  childr^  of  the  intestate,  then  (after  the 
payment  of  all  Just  debts)  one^lf  of  the 
real  estate  and  the  whole  of  the  personal  es- 
tate shall  descend  to  such  widow  or  surrlTlng 
huaband  as  an  absolute  estate  toreTra.  and 
the  other  half  of  the  real  estate  shall  descend 
as  in  other  cases  where  there  is  no  child  or 
children  or  descendante  of  a  child  or  chil- 
dren." In  cases  where  there  is  a  widow,  and 
no  descei^nta  ot  tiie  deceased,  the  widow 
Inherits  one-half  ot  the  realty,  and  is  entitled 
to  dower  in  the  other  half.  Shoot  r.  Gal< 
breath,  12S  HI.  214,  21  N.  E.  217.  In  this 
case  the  widow's  dower  In  the  other  half  was 
(me-thlrd,  but  ber  husband  (Aose  to  give  her, 
In  lieu  ot  that  dower,  a  life  estate  in  all  of  his 
real  estate.  While  thte  was  more  than  the 
statute  gave,  still  he  had  the  nndoubted  right 
to  make  such  proTlslon  for  his  wife. 

Apptilantt  insist  that  section  12  ot  the  dow- 
er act  is  applicable  to  the  facts  of  this  case, 
and  that  Olivia  Read,  by  her  acts,  elected  to 
take  under  the  will,  and  was  thereby  barred 


from  taking  under  the  statute.  But  section 
12  of  the  dower  act  relates  to  cases  In  which 
the  husband  or  wife  dies  testate,  and  not  to 
cases  of  Intestacy.  The  hasliand  in  this  case 
died,  as  we  have  seen,  wholly  intestate  as  to 
the  fee  In  bis  lands,  and  it  Is  this  fee  only 
which  is  here  involved.  We  are  therefore  of 
the  opinion  that  this  provision  of  the  dower 
act  has  no  application  here.  It  is  manifest 
that  ber  failure  to  elect  under  the  statute  re- 
lating to  dower  could  affect  none  of  her  Inter- 
ests except  her  dower,  and,  at  most,  her  dis- 
tributive share  ot  her  husband's  personal  es-  ■ 
tate.  Oarper  t.  Crowl,  149  111.  465,  86  N.  B. 
1040.  The  same  line  of  reasoning  applies  to 
section  10  of  the  dower  act,  which  Is  also 
quoted  by  a^ellants.  That  section  has  no 
reference  to  the  statutory  rl^te  of  husband 
and  wife  to  Inherit  from  each  other  In  cases 
of  intestacy.  Gauch  v.  Insurance  Co.,  88  111. 
251.  As  the  Btatote  now  Is,  the  county  court 
was  authorized  to  determine  all  qnestions  of 
conflicting  or  controverted  titles,  and  the  de- 
cree was  correct  in  finding  that  one-b^lt  of 
said  real  estate  passed  to  Ollvta  Reed  upon 
the  death  of  her  husband,  and  that  she  died 
seised  ot  s^d  undivided  one-half,  and  that 
appellanta  had  no  ri^t,  title,  or  interest  in 
the  same,  but  owned  the  otiier  half  according 
to  tbdr  reQ)ecttve  deeds.  This  halt  betongluK 
to  the  beln  ot  Olivia  Bead  remained  unaf- 
fected, as  to  them,  by  the  decree  ta  the  parti- 
tion suit,  because  tluy  were  not  parties  to 
that  case. 

It  does  not  appear  that  the  county  court  ex- 
pressly determined  the  question,  raised  by 
Mary  Wentworth  In  ber  answer,  tiiat  two- 
thirds  of  aald  one-halt  ot  said  real  <»tate  was 
devised  to  lier,  and  the  other  tblrd  to  Henry 
B.  Bead,  by  the  will  of  Olivia  Bead.  Indeed, 
that  question  would  not  be  material  to  the 
application  to  sell  to  pay  debts,  as  the  lands 
would  be  first  subject  to  this  charge,  wheth- 
eg  devised  or  not  The  question  would  be- 
come Important  only  in  making  an  order  for 
the  distribution  ot  any  surplus,  or  in  some 
other  action  tor  the  recovery  ot  any  ot  such 
real  estate  that  might  remain  unsold.  It  is 
manifest  that,  even  tf  the  ^ect  of  Mrs. 
Bead's  wilt  was  to  devise  to  Mary  Wentworth 
two-thirds  of  said  one-halt,  and  that  she  ts 
now  barred  from  asserting  title  thereto,  l>e- 
canse  of  her  failure  to  'set  it  up  In  the  parti; 
tion  case,  and  by  the  final  decree  in  that  case, 
still  the  right  of  the  administrator  to  sell  to 
pay  debta  would  remain  unaffected,  unless,  as 
contended  by  appellants,  that  right  is  also 
barred  by  the  decree  In  the  partition  case. 
The  effect  ot  the  decree  ot  the  county  court, 
however.  In  finding  that  aK>ellanta  owned 
only  one  undivided  half,  was  to  find  either 
that  Mary  Wentworth  took  no  interest  In  the 
land  aa  devisee  of  Olivia  Bead,  or,  If  she  did, 
that  ^pellants'  righto  were  not  enlarged  by 
virtue  ot  any  estoppel  arising  from  tbe  decree 
against  her  in  tbe  partition  snlt  It  la  not 
claimed  by  either  party  that  the  contingency 
upon  which  the  devise  of  Olivia  Bead  ot  the 
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land  In  question  to  Hary  Wentvorth  and 
Henry  B.  Read  was  to  take  effect  ever  hap- 
pened. It  does  not  lyipear  tbat  tbe  will  of 
Cbarl«  6.  Bead  was  erer  declared  null  and 
void,  but;  on  tbe  contra^,  it  was  admitted  to 
probate,  and  baa  been  acted  apon  as  valid  by 
all  parties.  It  simply  contained  no  prorlslon 
making  any  derlse  of  the  fee  in  tbe  real 
estate,  or  any  charge  of  the  legacies  upon  the 
same.  It  has  been  construed,  and  Its  mean-' 
Ing  interpreted  and  carried  Into  effect.  It 
seems  clear,  therefore,  tiiat  Mary  Wentworth 
did  not  take  any  Interest  In  tbe  real  estate  un- 
der Olivia  Read's  will,  and,  that  being  so,  no 
such  interest  was  barred,  aa  against  ber,  by 
the  partition  decree,  and,  so  far  as  It  related 
to  that  alleged  Interest,  the  order  of  Uie  county 
court  is  right  on  the  Question  of  res  judicata 
raised  by  appellants. 

But  It  Is  also  contended  that  the  right  of 
tbe  administrator  t»  sell  tbe  undivided  half 
in  controversy  of  this  land  to  pay  Mary 
Wentworth's  claim  Is  also  barred  by  estop- 
pel,—^t  that  questlim  Is  also  res  Judicata,  be- 
cause they  were  twth  parties  to  the  partition 
suit,  and  the  question  was  iu>t  there  raised, 
and  IB  concluded  by  the  decree.  When  ttiat 
suit  was  begun,  Olivia  Read  was  dead,  and 
her  undivided  half  of  the  lands  had  descend- 
ed to  her  heirs  at  law,  but  they  were  not 
made  parties  to  the  bill.  Tbe  suit  proceed- 
ed to  a  decree  on  tbe  theory  that  OUvla  Read, 
the  widow,  had  been  barred  of  her  r^ht  to 
Inherit  one-half  of  tbe  land  by  taking  the 
provislou  made  for  her  In  the  will,  and  not 
renouncing  the  same.  The  ohly  allegation  In 
tbe  bill  as  to  Mary  Wentworth,  and  tbe 
ground  on  which  she  was  made  a  party,  was 
that  she,  with  her  husband,  also  made  a 
party,  was  in  possession  of  one  of  tbe  pieces 
of  real  estate,— a  house  and  lot,— and  owed 
rents.  Henry  B.  Read  was  not  made  a  party, 
but  came  In,  and,  with  Mary  Wentworth,  filed 
pleas  claiming,  as  before  stated,  that  their 
legacies  In  the  will  of  Charles  O.  Read  were 
a  charge  upon  tbe  land.  As  administrator, 
Henry  B.  Read  was  not  a  party  to  that  suit, 
and  could  not  have  been,  for  he  bad  not  then 
been  appointed  as  snch.  No  quntlon  con- 
cerning tbe  adminlBtratlon  of  tbe  estate  of 
Olivia  Read  was  raised  or  determined  in  that 
suit  The  administration  of  that  estate  was 
then  properly  pending*  In  the  county  court, 
and  the  circuit  court  was  not  tbe  proper 
forum  to  determine  questtons  of  tbe  allow- 
ance of  claims,  and  passing  upon  tbe  accounts 
of  the  administrator.  That  In  the  exercise 
of  their  equitable  Jurisdiction  circuit  courts 
are  authorized  to  take  charge  of  tbe  adminis- 
tration of  estates  In  certain  cases  is  undoubt- 
ed, but  It  Is  well  settled  that  Oiey  will  not  do 
so  except  In  extraordinary  cases.  Heustls  v. 
Johnson,  81  111.  61;  Grain  t.  Kennedy,  85 
III.  340.  Mnry  Wentworth  had  no  Judgment, 
and.  while  she  had  the  rig^t  to  have  this  land 


subjected  to  the  payment  of  her  debt  tiirougb 
proper  proceedings  In  the  county  court,  she 
was  not  a  necessary  party  In  the  partition 
suit,  and  her  rights  as  such  claimant  were  not 
barred  by  the  decree  in  that  suit  The  cir- 
cuit court  could  not  have  effected  a  settle- 
ment of  Mrs.  Read's  estate  by  anyUilng  Mary 
Wentworth  could  have  done  In  the  case  in 
that  court  Besides,  her  claim  was  against 
the  title  of  the  heirs  of  OUvIa  Read,  and  th^ 
were  not  parties,  and  could  not  have  been 
condnded  by  any  decree  In  the  case.  Hie 
practice  of  taking  decrees  of  partition  and  of 
sale  in  partition  suits  btfore  It  can  be  known 
wbetbn  or  not  tb^  will  be  required  to  s^ 
the  land  to  pay  debts  is  not  unusual,  but  Is 
to  be  deprecated.  Oourts  of  equity  wHI  not 
take  the  administration  of  estates  from  the 
county  court  slmjdy  to  facilitate  the  partition 
of  real  estate,  and  purdiasera  at  snch  sales 
must  take  notice  of  the  rights  <^  creditors  of 
the  deceased  owner.  And  In  this  case  actual 
notice  was  given  at  tbe  sale.  It  Is  elementary 
that  tbe  decree  of  tbe  court  in  the  partition 
case  that  no  other  person  has  any  Interest  In 
the  property,  except  as  alleged  in  Oie  trill 
and  found  by  the  decree,  would  not  affect 
the  rights  and  interests  of  persons  who  were 
not  parties  to  the  suit  We  hold  that  this 
cause,  as  an  application  to  sell  raid  undivided 
half  to  pay  said  debt.  Is  not  affected  by  the 
record  or  decree  in  the  partition  case,  and 
that  Mary  Wentworth  Is  not  estopped  thereby 
from  asserting  her  rights  as  a  claimant 
against  the  estate  of  Olivia  Read. 

The  next  contention  of  appellants  is  that 
the  claim  of  Mary  Wentworth  was  not  a 
proper  charge  against  the  real  estate  of  Olivia 
Read,  because  It  was  not  presented  within 
two  years  after  the  Issuing  of  letters  testa- 
mentary, and  that  she  could  not  take  ad- 
vantage of  her  own  delay  or  n^lect  In  filing 
an  Inventory,  and  then,  after  the  lapse  of  two 
years,  treat  this  real  estate  as  subsequently 
discovered  property.  It  does  not  appear  that 
any  one  discovered  that  Olivia  Bead  owned 
the  undivided  half  of  the  lands  In  question 
within  two  years  after  ber  death,  and  we  see 
no  evidence  of  willful  neglect  or  fraudulent 
purpose  in  Mary  Wentworth's  failure  to  in- 
clude it  In  hex  Inventory.  By  the  seventh 
clause  of  section  70  of  the  administration  act 
(1  Starr  &  O.  Ann.  St  p.  220),  the.  payment, 
pro  rata,  of  demands  not  edilblted  within 
two  years,  <Hit  of  "such  subsequently  dis- 
covered estate,"— that  Is,  estate  not  Inven- 
toried or  accounted  for  by  the  executor  or 
administrator,— Is  provided  for.  Her  claim 
was  a  Just  one,  as  clearly  appears  from  the 
record,  and  we  are  of  the  opinion  that  she  had 
not  lost  the  right  to  have  the  real  estate  of 
her  debtor  sold  to  pay  it,  neither  by  lapse  of 
time  (about  four  years)  nor  by  her  aete  or 
omissions.  The  order  and  decree  of  the  coun- 
ty court  must  be  affirmed.  Decree  affirmed. 
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LANTBBMAN  t.  TRATOUS  et  aL 
(Sopieme  Gooit  of  nilnolB.   Oct  2^  1896.) 
Banks  and  Bakeinq — Imbolvbmot— FunuicoBB. 

Under  Act  June  4.  1S79  (Hren'  St.  444), 
for  the  protection  of  bank  depositors,  the 
depositor  of  a  check  with  an  insolvent  bank, 
a  few  days  before  4t  made  an  assignment,  can- 
not recover  tbe  deposit  from  the  assignee, 
where  the  check  passed  oat  of  tbe  hands  of 
tbe  bank  before  the  assisnment,  and  was  paid 
1^  the  bank  upon  which  It  was  drawn,  in  a 
clearance  lettlemmt  between  them,  and  tbe 
balance  mingled  with  other  moneys  of  the 
bank. 

Appeal  from  appellate  conr^  Fourth  dis- 
trict 

Petition  by  Mary  D.  Lanterman  against. 
Gharies  N.  OTraTona  and  others.  From  a  Judg- 
ment of  tbe  appellate  court  afflrmlnif  an  or- 
Aer  of  the  coontr  court  denying  plaintiff's  pe- 
tition (78  HL  App.  670),  she  appeals.  Af- 
flnned. 

John  Q.  Irwin,  for  appellant.  W.  M.  War- 
nock,  for  anpellees. 

GARTER,  G.  J.  This  Is  an  appeal  from  a 
Judgment  of  tbe  appellate  court  affirming  an 
order  of  the  county  court  of  Madison  county 
denying  the  petition  of  appellant  to  be  made 
a  preferred  creditor  of  ttie  estate  of  J.  A. 
Frlckett  &  Son,  bankers,  who  had  assigned 
to  appellees.  The  facta  out  of  which  this 
claim  of  preference  arose  are  these:  About 
noon  on  Friday,  December  11,  1896,  tbe  ap- 
pellant. Mary  D.  I^terman,  deposited  a  check 
for  $2,487.68,  properly  Indorsed,  drawn  on  the 
Bank  of  Edwardaville,  with  tbe  banking  firm 
of  3.  A  Prickett  &  Son.  She  received  on 
It  $37.68  In  cash,  and  a  pass  book,  in  which 
the  balance,  ¥2,450,  was  entered  to  her  cred- 
it. On  tbe  next  day,  about  4  o'clock  In  the 
afternoon,  an  employe  of  the  bank  took  this 
check,  together  with  other  checks,  to  the  Bank 
of  Edwardsville  for  an  adjustment  of  checks 
In  the  usual  way,  being  In  tbe  nature  of  a 
clearing-house  transaction.  While  there,  an* 
other  check  on  the  Prickett  bank  for  about 
91,600  came  In,  and  was  Included  In  the  set- 
tlement. The  result  was,  Prickett  &  Son 
received  a  balance  of  over  $1,000.  the  exact 
amount  not  appearing  In  the  evidence,  which, 
vlth  the  checks  taken  up  against  their  bank, 
was  placed  among  the  funds  of  the  bank. 
On  Monday.  December  14,  1896,  about  9 
o'clock  In  the  morning,  the  firm  of  J.  A. 
Prickett  &  Son  made  an  assignment  to  appel- 
lees for  the  benefit  of  their  creditors.  Ap- 
XwUant  filed  her  claim  for  $2,450  within  the 
prescribed  time,  and  a  verified  petition  setting 
up  these  facts,  and  asked  that  It  be  made 
a  preferred  claim  and  be  paid  In  full.  The 
petition  alleges  that  at  the  time  the  check 
was  delivered  to  the  bank  the  finm  of  3.  A, 
Prickett  A  Son  was  insolvent,  and  had  been 
for  a  long  time  prior  thereto,— much  longer 
than  30  daya,— and  that  snch  fact  of  insol- 
vency was  well  known  to  the  i>erson  receiv- 
ing her  deposit  at  the  time  he  ao  received  It, 


but  was  not  known  to  appelant;  ttiat  It  was 
a  fraud  on  her  to  receive  such  deposit,  and 
that,  by  force  of  the  statute,  all  the  acts  and 
transactions  In  the  premises  were  null  and 
void,  and  of  do  force  or  effect,  in  law  or 
equity;  that  the  money  realized  upon  her 
check  never  became  a  part  of  the  assets  of 
the  bank,  and  that  the  assignee  never  ac- 
quired any  title  thereto.  The  court  denied 
the  prayer  of  the  petition,  but  allowed  the 
claim  generally. 

The  appellant  dalma  that  by  virtue  of  the 
"Act  for  the  protecUon  of  bank  depositors," 
approved  June  4,  1879  (Myers'  St  444),  the 
whole  transaction  was  rendered  fraudulent 
ab  Initio,  and  that  no  title  to  the  deposit 
passed  to  tbe  bank  or  Its  assignees,  and  that 
she  Is  entitled  to  reclaim  It  In  the  hands  of 
the  Utter.  Counsel  for  appelant  has  aUy 
presented  bla  'riews  In  seaport  of  this  posi- 
tion, and  dted  as  an  analogous  case  Amer- 
ican Trust  ft  Sbt.  Bank  t.  Oueder  ft  Paesch- 
ke  Mfg.  Co.,  150  lU.  336,  87  N.  E.  227.  The 
appellee  In  that  case  asked  to  have  a  certain 
check  that  It  had  d^oslted  with  appellant's 
assignor  returned  to  it,  said  check  being  uncol- 
lected in  the  hands  of  tbe  assignee.  HiIs 
court  said  (page  339,  ISO  111.,  and  page  228, 
37  N.  E.):  "We  think  It  clear  that  the  deposit 
was,  in  legal  effect,  a  negotiation  of  the  check, 
so  as  to  vest  the  legal  title  thereto  In  Schaff- 
ner  ft  Co..  with  the  right  on  Uielr  part  to 
chaive  it  back  to  the  petitioner's  deposit  ac- 
count in  case  it  should  not  be  paid  on  present- 
ment.  •  •  •  The  transaction,  then,  was 
one  which,  In  tbe  absence  of  fraud,  would 
have  passed  tiie  title  of  the  che(A  Irrevocably 
to  Schaffner  ft  Co.,  and  the  claim  of  tbe  pe- 
titioner to  relief  must  Oierefore  rest  solely 
Tip<m  its  charge  of  fraud,  thus  enabling  It  to 
rescind  the  transaction  and  reclaim  the  check 
on  that  ground."  See,  also,  American  Excb. 
Xat  Bank  v.  Loretta  Gold  ft  SUver  Mln. 
Co.,  165  m.  103,  46  N.  B.  202.  In  the  case 
quoted  from  it  was  further  said:  *'It  seems 
plain  that,  If  tbte  statute  can  be  held  to  ap- 
ply to  this  case,  It  is  proved,  prima  facie,  that 
Schaffner  ft  Go.  received  the  check  with  In- 
tent to  defraud  tiie  petitioner,  and  as  their 
failure  has  resulted  in  a  loss  to  the  petitioner 
of  the  deposit,  or  at  least  of  a  considerable  part 
of  It.  the  fraud  thus  Intended  vras  accom- 
plished; and,  as  no  effort  wu  made  at  the 
hearing  to  rebut  the  prima  taxie  presumption 
raised  by  the  statute,  the  legal  proof  of  a 
fraud,  both  totended  and  consummated,  must 
be  deemed,  for  all  the  purposes  of  this  pro- 
ceeding, to  be  conclusive."  And  tt  was  held 
that  the  statute  In  question  was  iq^pllcable  to 
dvll  as  well  as  criminal  casu,  and  Hie  Judg- 
ment of  the  appellate  court  ordering  a  sur- 
render of  the  check  to  the  petitioner  wan  af- 
firmed. 

It  will  be  seen  that  the  sole  ground  for  re- 
lief In  these  cases  Is  placed  on  the  ground  of 
fraud,  thus  enabling  the  depositor  to  rescind 
the  transaction,  and  reclaim  the  check  dejua- 
ited.   In  the  case  above  quoted  from,  the 
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check  had  been  returned  to  the  bank,  and 
was  in  the  hands  of  the  assignee,  and  the  re- 
scission was  rendered  effectual  by  restoring 
the  check  to  the  depositor.  But  In  the  case 
at  bar  the  check  had  passed  out  of  the  bands 
of  the  bank  before  the  assignment  was  made, 
and  had  been  paid  by  the  bank  on  which  it 
was  drawn,  and  the  money  received  in  the 
clearing-house  transaction  mingled  with  the 
other  moneys  of  the  bank,  if,  Indeed,  it  were 
shown  that  any  money  bad  been  received  for 
this  Identical  check.  A  rescission,  therefore, 
to  enable  appeUant  to  recover  her -check  was 
impossible. 

AppeUant  claims  that  the  proceeds  of  the 
check  were  mingled  with  the  other  money  of 
the  bank,  and  that  it  is  only  equitable  that 
an  equal  amount  of  money  should  be  taken 
from  the  money  of  the  bank  and  be  paid  to 
her,  and  cases  from  other  Jurisdictions  are 
cited  in  support  of  this  contention,  among 
others  Wasson  v.  Hawkins,  59  Fed.  283.  In 
that  case  the  court  said:  "The  mere  fact  that 
the  plaintiff  became  a  creditor  of  the  luacA- 
vent  bank  through  the  fraud  of  its  president, 
and  that  the  bank  became  a  trustee  ex  male- 
ficio,  would  give  him  no  right  to  preference 
over  other  creditors,  unless  he  can  trace  and 
identify  his  money  as  a  part  of  the  common 
mass.  But  when  It  Is  shown  by  Indubitable 
proofs,  or  is  admitted,  as  in  the  present  case, 
lluLt  the  identical  bank  no4es  and  coins  so  ob- 
tained by  fraud  constitute  a  part  of  the  com- 
mon mass  of  bank  notes  and  coins  In  the 
bands  of  the  receiver,  in  my  Judgment  the 
modem  and  better  doctrine  is  that  the  depos- 
itor may  take  out  of  the  common  mass  so 
much  as  he  has  put  In.  Lewin,  Trusts,  1092, 
1003."  It  is  unnecessary  here  to  consider 
whether  such  &  doctrine  Is  or  is  not  consistent 
with  the  rale  established  In  this  state,  as  an- 
nomiced  In  many  cases.  Thus,  It  was  laid 
down  In  Trustees  t.  Khrwin,  25  UL  73,  tiiat 
when  money  deposited  was  mixed  np  with 
the  money  in  the  bank  its  identity  as  a  fund 
was  thereby  loat,  and  that  the  right  to  pursue 
It  must  also  faU.  Bank  v.  Goetz,  138  Bl.  127, 
27  N.  E.  907;  WethereU  v.  O'Brien,  140  lU. 
146,  29  N.  B.  904;  Association  v.  Jacobs,  141 
III.  261,  31  N.  B.  414;  Bayor  v.  Bank,  157  111. 
62,  41  N.  E.  622.  It  was  said  in  the  Bayor 
Case.  liS7  UL  68.  41  N.  E.  624:  "It  has  fre- 
quently been  announced  as  the  law  of  this 
state  that  even  in  a  case  where  a  definite  and 
actual  trust  fund,  which  possesses  all  the  at- 
tributes of  a  separate  and  distinct  identity, 
has  been  so  mixed  and  mingled  with  other 
funds  as  to  render  tdentlAcatlon  Impossible, 
the  cestui  que  trost,  In  the  event  of  the  Insol- 
vency of  the  trustee.  Is  remitted  to  the  posi- 
tion and  the  rights  of  a  general  creditor."  It 
does  not  affect  the  question  that  an  action 
may  lie  against  the  defaulting  trustee  for  his 
wrongful  act 

But  If  the  role  contended  for  {nreralled  tn 
this  state  it  would  not  sustain  appellant's  po- 
sition. Other  checks  besides  her  own  went 
Into  the  clearance  settlement  \rith  the  B&tiS 


of  EdwardsTllle,  and  It  cannot  be  known 
what  the  proceeds  of  her  check  were.  How 
can  it  be  said  that  the  balance  of  $1,000 
in  money  was  received  for  her  check  rath- 
er than  for  the  others?  And,  if  It  could 
be  determined  that  Prickett  &  Son  receiv- 
ed In  the  settlement  the  fl,600  check  drawn 
on  themselves  as  part  of  the  proceeds  of 
appellant's  check,  It  would  avail  appeUant 
nothing.  Indeed,  she  does  not  seek  to  have 
that  check  delivered  to  her  as  a  part  of 
the  proceeds  of  her  own.  It  is  clear  that 
the  proceeds  of  appellant's  check  cannot  be 
traced.  They  have  been  mingled  with  the 
common  mass,  and  their  Identity  is  lost  It 
j^nnot  even  be  said  wtth  certainty  that  any 
such  proceeds  are  In  the  hands  of  the  as- 
signee tn  the  form  of  money.  It  is  not  so 
much  a  question  between  appellant  and  the 
Inacdrents  as  between  her  and  other  creditors, 
and  no  reason  Is  perceived  from  this  q^cord 
why,  as  between  them,  the  maxim  that  equal- 
ity Is  equity  should  not  prevaU.  The  Judg- 
ment of  the  appellate  court  wlU  be  affirmed. 
Judgment  affirmed. 


on*  IH.  432) 

WARD  et  aL  T.  WARD  et  aL 
(Snprems  Court  of  Illinois.   Oct.  24.  189&) 
PARTinoiT— Saus— Dibthibhtiox  or  PBOoains— 

LllNB— AFPRAL— BiTIBW. 

1.  Parties  to  proceedings  for  the  partition  of 
land  consisting  of  several  parcels,  on  which 
there  are  separate  mortgage  liens,  cannot  com- 
plain that  the  land  was  aold  en  masse,  and 
that  the  lienholders'  shares  of  the  proceeds 
could  not  be  properly  determined,  where  they 
were  not  Interested  in  the  mortgage  liens  or 
the  appUcation  of  the  proceeds  thereto. 

2.  Nor  could  a  partgr  Interested  or  affected 
by  the  distribution  of  such  proceeds  complain 
that  the  lienholders'  shares  could  not  be  brop- 
erly  determioed,  where  each  tract  was  offered 
Beparately,  and  struck  off  subject  io  final  of- 
fer, and  the  amount  of  the  sale  en  masse  was 
in  excess  of  the  aggregate  of  the  separate  bids, 
slDce  the  excess  could  be  proportionately  dis- 
tributed. 

8.  A  sale  en  masse,  in  partition,  i^r  offer- 
ing each  tract  separately,  for  a  larger  amount 
than  the  aggregate  of  the  separate  mds.  Is  not 

unlawful. 

4.  The  sale  of  land  en  masse  In  partition 
proceedings  will  not  be  set  aside  Id  equity 
where  there  was  no  fraud  or  injury  to  the  es- 
tate. 

6.  The  objection  to  the  report  of  commission- 
ers in  partition  proceedings,  that  it  did  not 
show  tnat  the  land  could  not  be  divided,  can- 
not be  raised  for  the  first  time  on  appeal. 

Error  to  circuit  court,  St  Clair  county;  A. 
S.  WUderman,  Judge. 

Bill  for  partition  by  WUllam  B.  Ward  and 
another  against  Walter  L.  Ward,  the  Consoli- 
dated Coal  Company  of  St  Louis,  and  others. 
From  a  decree  cooflrmlng  the  commissioners' 
report,  defendants  Walter  L.  Ward  and  the 
Consolidated  Coal  Company  of  8t  Lonis  bring 
error.  Affirmed. 

C.  W.  Thomas,  for  plalntlffiB  In  error. 
James  M.  Dill,  for  defendants  In  error  Bran- 
denbnrger. 
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PHTT.T.TPS,  J.  Tills  is  a  partition  proceeis- 
ing.  Botli  of  tbe  plaintiffs  in  error  were  de- 
fendantB  in  the  court  below,  one  Interested 
as  an  belr  of  an  Intestate,  and  tbe  other  aa 
assignee  of  a  lessee  of  certain  ^miI  lands. 
Both  were  defaulted,  and  neither  objected  to 
tbe  rqport  of  the  cfnnmlssloners  appointed 
bj  the  court  to  divide  the  lands,  or  to  set  off 
dower,  and  Talue  the  lands,  If  the  same  conld 
not  be  divided.  They  did  except  to  the  ap- 
proral  ot  the  report  of  sale  on  the  ground 
that  tbe  sale  was  en  masse,  and  not  In  ac- 
cordance with  the  notice;  that  a  part  of  the 
property  sold  for  less  than.  two>tlUrds  of  its 
appraised  value;  that  there  were  separate 
liens  on  separate  parc^  of  the  luids,  which 
were  to  be  aeveraUy  -  latlsfled  out  of  the 
proceeds  of  such  parcds;  and  therefore,  as 
claimed,  tbe  proceeds  could  not  be  distributed 
aa  provided  by  the  decree.  It  wu  also  claim- 
ed the  decree  of  sale  clouds  the  leasehidd  in- 
terest of  the  coal  company. 

The  leasehold  Interest  was  not  affected  by 
the  decree,  when  all  the  parts  of  the  decree 
relating  thraeto  are  considered.  Neither  of 
the  objectors  was  Interested  in  the  mortgage 
llou  or  the  ^plication  of  the  process  there* 
to,  and  therefore  cannot  be  heard  to  comidala 
that  the  llenholders*  shares  of  proceeds  could 
not  be  properly  determined.  Even  If  the 
heir,  Walter  U  Ward,  can  be  said  to  be  hiter- 
ested  or  affected  by  such  distribution,  yet, 
as  each  of  such  tracts  was  tiered  separately, 
and  struck  off  subject  to  formal  offer,  and  as 
the  sale  en  masse  was  In  excess  of  the  ag- 
gregate of  tbe  separate  bids,  there  would  not 
seem  to  be  any  particular  difficulty  In  prop- 
erly dlatrlbutlng  the  proceeds  according  to 
the  decree  by  proportionately  distributing 
such  excess,  In  which  case  he  would  be  beae- 
flted,  rather  than  injured,  thereby.  The  stat- 
ute (Starr  &  G.  Ann.  St  c.  106,  f  27)  expressly 
provides  tha^  If  all  the  tracts  sell  for  enough 
to  make  the  total  amount  of  tbe  sales  equal 
to  two-thtods  the  total  amount  of  the  valua- 
tion, then  the  sale  Is  good,  though  some  par- 
ticular tract  sells  for  less  than  two-thirds 
valuation.  The  aggregate  amount  was  bi  ex- 
cess of  the  two-tbtedB  valuation.  A  sale  en 
masse,  after  offering  each  tract  separately, 
for  a  larger  amount  than  tbe  aggregate  of  the 
separate  bids,  thus  resulting  In  a  benefit,  is 
not  unlawful  Van  Valkenburg  v.  Trustees, 
66  HL  108.  In  this  case  the  coal  company 
has  no  right  to  ol^ect,  and  the  other  party 
was  benefited. 

The  decree  and  notice  of  sale  were  of  the 
entire  property,  and,  alttiongh  the  notice  stat- 
ed tbe  sale  of  the  farm  property  would  be  on 
a  certain  day,  and  of  Qie  city  property  two 
days  thereafter,  each  to  be  on  the  respective 
premises,  yet  the  sale.  In  fact,  was  in  pur- 
suance of  one  decree,  one  notice,  and  of  the 
entire  property.  It  was.  In  short,  cme  sale. 
Xhe  record  shows  that,  not  only  was  each 
tract  offered  separate^,  but,  when  the  same 
was  struck  off,  it  was,  as  to  each  tract,  made 
subject  to  "final  offer"  when  the  whole  should 


be  offered  together,  which  was  done  at  tbe 
second  date,  with  the  result  that  a  better  sale 
waa  made.  Certainly  no  one  was  misled  by 
this  usual  and  proper  proceeding,  and  the  es- 
tate was  benefited.  Unless  there  was  fraud 
or  injury,  the  sale  of  land  en  masse  will  not 
be  set  aside  in  equity.  Falrman  v.  Peck,  87 
ni.  156L 

It  Is  uiged  that  tbe  commissioners  did  not 
report  that  the  land  could  not  be  divided. 
The  first  report  did  show  that  fact,  which  is 
a  part  of  this  incomplete  record.  Besides, 
neither  of  these  plaintiffs  In  error  objected 
to  the  last  report,  which  omitted  that  state- 
ment, nor  do  the  exceptlona  to  the  report  of 
sale  Include  such  point  as  an  objection.  It 
would  seem  to  be  too  late,  especially  In  view 
of  the  condition  of  this  record,  to  raise  that 
objec^on  to  the  commissioners'  report  for  the 
first  time  in  this  court  In  the  case  of  Mc- 
Cracken  v.  Droit,  108  Ut  428,  It  was  said 
(page  432):  "By  falling  to  except,  he  waived 
all  objections  to  tbe  report  He  will  not  be 
permitted,  when  In  court,  to  lie  by,  and  per- 
mit errors  in  the  commissioners*  report  to  in* 
tervene,  and  then  bring  the  recwd  to  this 
court,  and  revuse  the  decree  confirming  the 
report  He  had  his  day  in  court  when  the 
decree  fixing  the  rights  of  .  tbe  parties  and 
conflrmlng  the  report  waa  rendered."  We 
find  no  error  In  the  approval  of  the  report  or 
In  tbe  proceedings,  available  to  these  plain- 
tiffs in  error.  The  decree  is  affirmed.  De- 
cree affirmed. 

cm  III.  w 

BALTIMORE  &  O.  S.  W.  RT.  CO.  v. 
FAITH. 

(Supreme  Court  of  IUIdoIb.  Oct.  24,  1808.) 

Obdiit ART  CAni — ^HtnawATS—  EXistbnob  —  Qcbb- 
Tiom  OP  Pact— EviDBSCE— IssTRUCTiONs. 

1.  The  expressions  "due  care"  and  "ordinary 
care"  are  conrertible  terms. 

2.  Od  an  issue  of  the  existence  of  a  legal 
highway,  where  the  Jary  were  Instructed  as 
to  the  difFerent  modes  of  establlshiag  public 
roads,  and  tbe  steps  necessary  to  tac  legal 
laying  oat  of  a  road  in  eaoh  of  the  different 
modes,  a  forther  instruction  submitting  tbe 
question  whether  a  public  highway  hud  been 
legally  laid  out  is  not  objccttoaable  as  submit- 
ting "as  a  qnestioc  of  fact"  whether  a  public 
road  legally  existed  at  the  point  in  controversy. 

3.  Evidence  that  a  traveled  public  way  cross- 
ed a  railroad  track  at  the  point  in  qtieation, 
that  cattle  guards  had  been  constructed  in 
the  track  on  either  side  of  the  wsy.  and  that 
pablic  tands  and  road  labor  had  been  expend- 
ed on  the  road,  is  prima  fade  sufficient  to  es- 
tablish tbe  existence  of  a  public  highway  at 
moh  point 

4.  Where  there  is  evidence  which  fairly  tends 
to  support  a  proposition  of  fact  the  par^  In 
whose  favor  the  fact  would  operate  is  entitled 
to  an  instruction  as  to  the  principle  of  law  to 
which  the  fact  relates. 

Appeal  from  appellate  court  Fourth  district 
Action  by  Harrison  Faith  against  the  Balti- 
more &  Ohio  Southwestern  Railway  Compa- 
ny. From  a  Judgment  of  the  appellate  court 
(TI  lit  App.  69)  affirming  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 


Digitized  by  Google 


808 


61  NORTEraASTERN  BEPOBTEB. 


Palmer,  Shntt.  Hamffl  &  Lester  and  Gee  & 
Baxnea,  tot  appkUmt  3.  E.  McGangbeT.  W. 
A.  OoUop,  and  Wm.  Robinson,  for  appellee. 

PER  OURIAU.  This  ia  an  appeal  from  the 
judgment  of  the  appellate  conrt  fortbeFonrtta 
district  affirming  a  Jndgment  entered  In  the 
circuit  conrt  of  Lawrence  connt7  in  favor  of 
the  appellee.  Id  the  sum  of  $1,000,  in  an  ac- 
tion on  the  case,  ttie  dedaratlcm  wberehi 
charged  that  the  appellant  company  negli- 
gently allowed  one  of  Its  freight  cars  to  stand 
partly  upon  a  public  highway  at  die  cross- 
ing of  the  Bald  highway  and  the  track  of  the 
appellant^B  road;  that  the  said  car  so  partly 
standing  upon  the  public  road  was  an  object 
calculated  to  frighten  teams  or  horses  at- 
tempting to  be  driven  along  said  highway  and 
over  the  s^  crossli^;  and  that  a  horse  of 
the  appellee,  attached  to  a  buggy,  driven  by 
tbe  appellee,  while  the  appellee  was  endeavor- 
ing with  due  care  and  diligence  to  drive  tiie 
said  horse  along  said  highway  and  across  said 
crossing,  became  greatly  frightened  at  said 
freight  car,  and  became  unmanageable,  ran 
away,  overturned  the  buggy,  threw  the  appel- 
lee with  great  force  and  violence  to  the 
ground,  and  thereby  inflicted  serious  personal 
Injuries  upon  him.  Tbe  plea  was,  "Xot  guil- 
ty," and  the  cause  was  submitted  to  a  jury. 
A  verdict  of  fXooo  in  favor  of  fbe  appellee 
was  returned.  Judgment  thereon  followed, 
and  the  same  was  affirmed  by  the  appellate 
court 

A  number  of  witnesses  testified  In  behalf 
of  the  respective  parties.  We  have  examined 
the  testimony  produced,  and  find  it  sufficient- 
ly excluded  any  Imputation  of  contributory 
negligence  on  the  part  of  the  appellee,  and  In 
other  respects  so  far  tended  to  establish  a 
right  of  recovery  In  the  appellee  as  to  war- 
rant Uie  subndsslon  of  the  case  to  the  jury. 
Tbe  court  therefore  properly  overruled  the 
motion  of  the  appellant  company  for  an  in- 
struction peremptorily  directing  a  verdict  In 
Its  favor. 

In  the  first,  second,  fifth,  eighth,  and 
twelfth  instructions,  the  jury  were  Instructed 
and  advised  It  was  essential  It  should  appear 
the  appellee- had  used  "ordinary  care"  to  se- 
cure bis  own  safety  on  the  occasion  In  ques- 
tion, and  in  the  third,  sixth,  and  ninth  In- 
structions the  degree  of  care  required  by  the 
law  was  denominated  "due  care."  The  ex- 
pressions "due  care,"  "ordinary  care,"  and 
"reastaiable  care"  are  convertible  terms,  and 
no  error  occurred  In  the  matter  of  the  Instruc- 
tions  in  this  respect  Railroad  Go.  v.  Yorty, 
158  III.  321,  42  N.  B.  64. 

The  objection  that  the  tenth  Instruction 
submitted  to  the  jury,  as  a  question  of  fact 
whether  a  public  road  legally  existed  at  the 
crossing  In  question,  la  not  tenable.  In  Har- 
ming V.  Town  of  Hale,  83  III.  501,  the  question 
ivhether  or  not  a  public  highway  had  been  le- 
gally laid  out  was  declared  to  be  a  mixed 
question  of  law  and  fact,  and  that  an  Instruc- 
tion was  erroneous  which  left  It  to  a  Jury  to 


determhie  whether  the  public  highway  had 
been  laid  out  without  advising  them  as  to  tbe 
steps  necessary  to  the  laying  out  of  tbe  same. 
In  -the  case  at  bar  tbe  jiuy.  In  tbe  other  in- 
structions, were  fuDy  advised  as  to  tbe  differ* 
ent  modes  of  establishing  public  roads,  and 
what  st^s  were  necessary  to  tbe  legal  lay- 
ing out  of  a  road,  or  the  creation  of  a  public 
highway,  in  each  of  tbe  different  modes  by 
which  the  pubUc  may  acquire  such  an  ease* 
ment  The  instruction^  considered  as  a  series, 
property  directed  tbe  jury  on  this  point  It 
ai^eared  a  traveled  public  way  actually  cross- 
ed tbe  ralboad  track  at  the  point  in  question, 
and  that  cattle  guards  bad  been  cons^cted 
in  the  track  at  the  railroad  upon  eitb«  side 
of  the  traveled  way,  though  perhaps  a  few 
feet  therefrom,  and  that  the  public  funds  and 
road  labor  bad  been  expended  ui>on  the  road. 
This  was  sufficient  to  establish  prima  fade 
the  existence  of  a  public  highway. 

While  complaint  Is  mode  that  the  seventh 
and  ninth  Instractions  are  erroneous,  .no  spe- 
cific ground  of  objection  is  pointed  out  as  to 
either  In  tbe  brief,  and  we  do  not  perceive, 
upon  Inspection  of  them,  that  they  were  er- 
roneous, or  In  any  respect  operated  to  the 
prejudice  of  appellant 

The  objection  that  there  Is  no  evidence  to 
warrant  It  is  urged  against  tbe  twelfth  in- 
struction. In  support  of  this  objection  It  Is 
urged  tbe  only  evidence  to  base  it  upon  Is  the 
testimony  of  the  appellee.  Tbe  testimony  of 
the  appellee  in  <dilef  was  such  as  to  ctemand 
the  submls^n  to  the  jury,  as  a  question  of 
fact  whether  he  exercised  ordinary  care  for 
his  own  safety,  and  whether  the  car,  if  stand- 
ing, as  be  testifies  it  did,  partly  within  the  lim- 
its of  the  highway,  was  an  object  likely  to 
frighten  horses;  and  It  was  to  these  matters 
the  Instruction  related.  The  contention  that 
upon  cross-examination  tbe  appellee  nmde  ad- 
missions to  the  eftect  that  the  horse  became 
frightened  from  other  causes,  or  that  such  ad- 
missions were  proven  by  other  witnesses,  was 
proper  for  the  consideration  of  tiie  Jury  In 
connection  with  his  testimony  In  chief,  but 
had  no  effect  to  authorize  tbe  court  to  refuse 
the  Instruction  on  the  ground  that  the  prepon- 
derance of  the  evidence  did  not  support  it 
If  there  is  evidence  which  fairly  tends  to  sup- 
port a  proposition  of  fact,  the  party  In  whose 
favor  the  fact  would  operate  Is  entitled  to  an 
Instruction  as  to  the  principle  of  law  to  which 
the  fact  relates.  Whether  tbe  evidence  pre- 
ponderates in  favor  of  the  truth  of  the  alleged 
fact  la  a  matter  for  the  jury,  not  the  court 

The  action  of  the  court  In  modifying  an  In- 
struction offered  by  the  appellant  company  Is 
criticised  on  the  ground  there  Is  no  evidence 
In  the  record  to  support  the  modification. 
The  modification,  in  substance,  was  that  the 
principle  announced  in  the  Instruction  was 
not  applicable.  If  the  jury  believed,  from  the 
weight  of  the  evidence,  the  car  extended  be- 
yond the  cattle  guard,  and  into  the  public 
highway.  We  find  it  was  testified  to  by  more 
than  one  witness  that  the  bumper  of  the  car 
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stood  even  with,  or  very  nearly  extended  to, 
tbe  traveled  portion  of  the  road.  The  record 
1b  free  from  reversible  error,  and  the  ludg- 
ment  Is  affirmed.  Judgment  affirmed. 


UTS  111.  SOS) 

LINNERTZ  T.  DORWAT  et  aL 
(Supreme  Court  of  Illinoia.   Oct.  24.  1898.) 

EjICTKBIIT— F088B8SI0S— QUUIIOKS  FOB  JUBT 

— Ebtofpbi.. 

1.  In  ejectment  the  defendant  answered  that 
the  premises  in  his  posBessrion  were  not  those 
described  in  the  dedaration.  Plaintiff  Intro- 
doced  evidence  that  the  place  in  iwssesslon  of 
defendant  was  within  the  limits  of  tbe  survey 
described  in  his  declaration.  Defendant  claim- 
fid  that  plaintiff  was  estopped  to  contend  that 
the  premises  so  posaessed  by  him  were  embra- 
ced  in  the  tract  described  fay  plaintiff.  The 
tfonrt  anst^ed  a  demurrer  to  the  evidence, 
withdrawing  the  case  from  the  Jury.  Edd  er- 
ror, where  plaintiff  was  not  so  estopped,  since 
there  was  sufficient  evidence  to  warrant  the 
submisison  to  the  jury  of  the  question  whether 
tiie  tract  defendant  was  fn  possession  of  waa 
the  one  described  In  the  declaration. 

2.  In  ejectment  defendant  claimed  that  plain- 
tiff was  estopped  to  contend  that  he  waa  in 
possession  of  the  premises  described  In  tbe 
declaration,  alleging  that  the  evidence  showed 
that  he  was  in  possession  of  the  land  described 
and  another  adjoinln^r  tract,  both  of  which  he 
conveyed  to  a  grantee,  through  whom  plaintiff 
claimed,  bnt  that  such  grantee  went  into  pos- 
session of  the  latter  tract  and  another  tract, 
which  also  belonged  to  defendant;  that  such 
latter  tracts  were  conveyed  auccesnvely  un- 
der deeds  describing  the  land  as  In  defend- 
ant's deed;  that  plaintiff  and  hts  grantors  had 
acquiesced  In  such  last  tracts  as  being  the  land 
conveyed  by  defendant's  deed.  Bda  that,  as 
plaintiff  had  the  legal  title,  estoppel  did  not 
apply,  since  in  ejectment  estoppels  In  pals  can- 
not be  Invoked  to  defeat  a  legal  title. 

Error  to  circuit  court,  Monroe  county. 

Action  by  John  Llnnertz  against  John  Dor- 
way  and  others.  From  a  Judgment  for  de- 
fendants, plaintiff  brings  error.  Reversed. 

Wm.  Hartzetl  and  J.  B.  Simpson,  for  plain- 
tiff in  error.  H.  Olay  Homer,  for  defendants 
In  error. 

PER  CURIAM.  This  was  an  action  of 
ejectment  brought  by  the  plaintiff  In  error 
against  F.  W.  Brickey  and  others,  defend- 
ants In  error.  Tbe  defendants  other  than 
Brickey  were  tenants  under  Brickey.  The 
declaration  claimed  tltie  In  the  plaintiff  in 
error  to  a  tract  of  land  described  therein  by 
metes  and  boands,  being  43.61  acres  off  the 
east  part  of  survey  342,  claim  2,058,  township 
6  S.,  ranges  9  and  10  W.  The  defendants  la 
error  filed  but  a  single  plea,  averring  they 
were  not,  at  the  time  of  tbe  beginning  of  the 
suit  or  at  tbe  time  of  filing  the  plea,  in 
possession  of  the  premises  In  the  declaration 
described.  Tbe  Issue  raised  by  the  declara- 
tion and  the  plea  thereto  was  submitted  to  a 
Jury  for  trlaL 

It  waa  agreed  that  on  the  10th  day  of  Janu- 
ary, 1850,  the  title  to  that  part  of  survey  342 
Involved  herein  rested  In  the  defendant  F.  W. 
Brickey.  The  plaintiff  Introduced  testimony 
from  which  It  appeared,  without  controversy, 


'this  title  had  passed  by  mesne  conveyances 
from  him,  the  said  Brickey,  to  tbe  said  plain- 
tiff. The  plaintiff  produced  a  number  of  wit- 
nesses, among  them  one  Gardner,  who  was 
a  surveyor  and  deputy  county  surveyor  of 
Monroe  county,  wherein  tbe  said  land  Is  situ- 
ate. Tbe  testimony  of  these  witnesses  tend- 
ed to  establish  that  the  premises  described 
In  the  declaration  were  In  the  possession  of 
tbe  defendant  Brickey.  The  said  defendant 
Brickey  did  not  deny  but  that  he  was  In 
possession  of  the  locus  In  quo  referred  to  by 
these  witnesses,  but  he  Insisted  the  tract  so 
In  his  possession  waa  not  the  tract  described 
in  the  declaration,  and  Introduced  evidence 
tending  to  sustain  his  contention;  and  further 
insisted  the  plaintiff  was  estopped,  for  rea- 
sons hereinafter  referred  to,  to  contend  that 
the  tract  so  possessed  by  tbe  defendant  was 
embraced  In  tbe  tract  described  In  the  dec- 
laration. Unless  the  plaintiff  waa  so  estopped 
to  urge  that  the  premises  In  the  possession  of 
the  defendant  Brickey  were  comprehended 
within  tbe  description  ccmtalned  In  the  dec- 
laration, whether  the  tract  of  which  the  de- 
fendant was  in  possession  la  the  tract  de- 
scribed In  the  declaration  was  a  question  oC 
fact  to  be  determined  by  the  Jury. 

At  the  close  of  aU  the  testimony  the  defend- 
ant Interposed  a  demurrer  to  the  evidence. 
The  court  sustained  the  demurrer,  discharged 
the  Jury,  and  entered  Judgment  finding  the 
defendant  was  not  guilty  of  unlawfully  with- 
holding the  premises  described  in  the  declara- 
tion. 

We  find  in  the  testimony  of  the  surveyor, 
Gardner,  and  in  the  testimony  of  other  wit- 
nesses produced  In  behalf  of  plaintiff  In  error, 
evidence  tending  to  show  that  the  locus  In 
quo  so  confessedly  In  the  possession  of  the 
defendant  In  error  Brickey  was  within  the 
limits  of  that  part  of  survey  342  .descrll>ed 
In  the  declaration,  and  In  tbe  various  deeds 
through  and  by  which  the  plaintiff  In  error 
traced  titie  thereto.  Upon  this  branch  of  the 
case  It  cannot  be  said  the  evidence  In  sup- 
port of  the  contention  of  tbe  plaintiff  In  error, 
together  with  the  Intendments  reasonably  to 
be  drawn  therefrom,  was  so  far  insufficient  to 
support  bis  contention  as  to  have  Justified  the 
court  in  refusing  to  submit  that  question,  as 
a  question  of  fact,  to  the  Jury.  Hence,  unless 
the  plaintiff  In  error  was,  as  the  defendant 
in  error  claimed,  estop)?ed  to  insist  that  the 
tract  so  In  the  possession  of  the  defendant  In 
error  was  within  the  limits  of  the  tract  de- 
scribed In  tbe  declaration,  It  Is  manifest  tbe 
court  erred  in  withdrawing  tbe  case  from 
tbe  Jury  and  entering  Judgment  against  the 
plaintiff  in  error.  Railway  Co.  v.  Lewis,  109 
111.  120;  Bartelott  v.  Bank,  119  III.  259,  9  N. 
E3.  898;  Wire  Co.  r.  Mercler,  163  111.  486,  45 
N.  K.  222. 

Defendant  In  error  Insists  the  evidence  dis- 
closed facts  from  which  It  is  to  be  conclu- 
sively presumed,  as  a  matter  of  law,  the 
plaintiff  in  error  became  estopped  to  claim 
that  the  description  at  the  premises  in  his 
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declaration  and  In  his  deed  referred  to  the 
premises  in  the  possession  of  the  defendant 
in  error.  The  defendant  in  error  alleged  the 
facts  so  disclosed  to  be  as  follows:  That  he, 
the  defendant  In  error,  on  the  lOtta  day  of 
January,  1855,  was  the  owner  of  that  part 
of  the  surrey  described  In  the  declaration, 
and  also  of  a  tract  lying  Immediately  south- 
east thereof,  to  wit,  the  eastern  part  of  the 
survey  next  adjoining  on  the  southeast,  and 
on  that  day  sold  and  conveyed  said  portions 
of  said  surveys  to  one  John  Drury,  and  In  the 
said  deed  to  said  Drury  described  the  lands 
so  sold  and  cotiveyed,  as  follows:  "One 
hundred  acres  of  the  northeast  end  of  survey 
342,  claim  2,068,  and  survey  341,  claim  2.- 
103."  That,  under  and  by  virtue  of  said 
deed,  said  Drury  entered  Into  possession  of 
certain  tracts  of  land  adjoining,  upon  the 
south,  the  tract  of  which  the  defendant  was 
shown  to  be  In  possession.  That  said  Drury 
afterwards  sold,  conveyed,  and  delivered  the 
possession  of  the  same  tracts  he  purchased 
from,  and  received  possession  of  from,  the 
defendant  tn  error,  to  one  John  J.  Llnnertz, 
father  of  the '  plaintiff  In  error.  That  said 
John  J.  LInnertz  retained  peaceable  and  un- 
disturbed possession  of  the  same  locus  In  quo 
until  the  date  of  his  death,  In  1882,  and  that 
upon  his  death  the  title  to  the  same  premises 
and  the  possession  thereof  passed,  under  the 
laws  of  descent,  to  the  plaintiff  In  error  and 
his  brother,  Anton  LInnertz.  That  Anton  con- 
veyed hia  undivided  Interest  in  and  to  said 
premises,  and  delivered  possession  thereof  to 
the  plaintiff  In  error,  who  now  holds  such 
possession. 

The  position  of  the  defendant  In  error  Is 
that  he  sold  to  said  Drnry,  and  said  Drury 
bought  of  defendant  In  error,  other  lands  than 
the  tract  of  which  It  was  shown  the  defend- 
ant Id  error  had  the  possession;  and  that  the 
possession  of  such  other  land  was,  under  the 
said  conveyance,  parted  with  by  the  defend- 
ant In  error,  and  accepted  by  the  said  Drury, 
as  being  the  lands  comprehended  within  the 
descriptions  employed  In  the  deed;  and  that 
each  successive  grantor  in  the  chain  of  title 
upon  which  the  plaintiff  In  error  relies  sold 
and  delivered  to  his  grantee,  Including  the 
plaintiff  In  error,  said  other  tracts  of  land 
by  the  same  description  as  that  employed  In 
the  deed  from  Brickey  to  Drury;  and  that 
under  said  deeds  each  of  the  said  grantees, 
Including  the  plaintiff  In  error,  entered  Into 
possession  of  the  said  other  tracts;  and  that 
the  plaintiff  In  error  still  has  peaceable  and 
undisturbed  possession  of  said  other  tracts, 
holding  the  same  under  deeds  of  conveyance 
describing  the  said  tracts  he  seeks  as  the 
same  are  described  In  the  declaration  in  the 
cause. 

The  argument  Is  that  by  the  acts  of  the 
various  grantors  and  grantees,  through  whom 
plaintiff  In  error  obtained  and  claims  title, 
.ind  by  bis  own  acts,  the  descriptions  of  the 
land  in  the  various  deeds  Involved,  including 
the  land  held  by  the  plaintiff  in  error,  have 


been  applied  to  certain  tracts  of  land,  and  ttie 
bonndarles  of  the  tracts  so  described  thereby 
fixed  and  established,  and  so  long  acquiesced 
in.  that  the  parties  to  such  deeds  are  to  be 
deemed  estopped  from  asserting  that  the  de- 
scriptions in  said  deeds  refer  to  other  tracts  of 
land  now  In  the  possession  of  the  defendant 
in  error.  In  support  of  this  Insistence  we  are 
cited  to  a  number  of  cases  decided  by  this 
court.  We  have  examined  all  of  such  cases. 
The  principle  to  be  gathered  from  them  Is 
that  the  owners  of  adjoining  tracts  of  land, 
by  parol  agreement,  or  recognition  from 
which  an  agreement  may  be  Inferred,  may 
settle  and  establish  permanently  the  bound- 
ary line  between  their  lands,  which.  If  fol- 
lowed by  poBsesslon  according  to  such  lines 
so  agreed  upon,  is  binding  upon  such  owners 
and  upon  their  grantees,  and  estops  each  of 
them  to  claim  title  beyond  such  line.  But 
in  the  case  at  bar  there  is  no  evidence  that 
the  parties,  by  express  agreement  or  acts  of 
recognition  or  acquiescence,  fixed  upon,  or  at- 
tempted to  fix  upon,  any  line  as  being  a  true 
boundary  line  between  the  adjoltiing  prem- 
ises. The  action  here  is  ejectinent.  The 
plaintiff  in  error  established  that  he  was  the 
holder  of  the  legal  title  fn  the  premises  de- 
scribed In  his  declaration,  and  should  have 
prevailed  unless  he  failed  to  establish  the  de- 
fendant in  error  was  In  possession  of  the 
tract  to  which  he  held  such  title.  The  effect 
of  the  proposed  estoppel  was  not  to  prohibit 
the  plaintiff  in  error  from  avoiding  any  agree- 
ment, express  or  implied,  fixing  a  boundary 
line  between  his  lands  and  the  land  of  any 
other  person,  but  to  prohibit  him  from  as- 
serting ownership  of  lands  the  title  to  which 
he  had  established  by  the  production  of  evi- 
dence which  the  law  provides  shall  evidence 
the  investiture  of  title,  on  the  ground  the  nets 
and  conduct  of  the  parties  to  such  instrument 
established  that  It  was  the  intention  to  trans- 
fer and  convey  another  tract  of  land  than 
such  tracts  as  were  described  in  such  iostrn- 
ment. 

It  Is  not  permissible  In  an  action  of  eject- 
ment to  invoke  estoppels  In  pals  10  order  to 
defeat  the  legal  title  to  permanent  Interests 
In  land.  WInslow  v.  Cooper,  104  111.  235; 
Baltimore  &  O.  &  G.  R.  Co.  v,  Illinois  Cent. 
R.  Co.,  137  ni.  9,  27  N.  E.  38.  Courts  of 
chancery  may  afford  relief  of  this  character 
In  a  proper  case,  but  In  an  action  of  eject- 
ment the  legal  title  must  prevail.  The  prin- 
ciple upon  which  It  is  held  boundary  lin» 
may  be  settled  by  agreements,  and  the  par- 
ties to  such  agreements  deemed  estopped  to 
disregard  them,  is  not  that  title  to  land  can 
pass  by  parol  agreement,  but  that  uncertain- 
ties as  to  the  true  location  of  a  mutual  bound- 
ary line  may  be  adjusted  and  settled  by  the 
voluntary  agreement  of  the  respective  owners 
of  adjoining  premises,  and  that,  when  such 
agreements  are  fairly  and  clearly  made,  the 
parties  thereto  shall  not  be  allowed  to  reopen 
the  controversy,  but  shall  be  required  to  abide 
their  agreement   Cutler  t.  CallisoD,  72  111. 
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U3;  Quick  v.  Nltscbelm.  1S9  ID.  2S1,  28  N. 
ID.  020,  In  the  case  last  cited  we  said  (page 
262,  139  ni.,  and  page  829,  28  N.  B.}:  "If 
tbe  facts  are  not  sufflclent  to  show  an  actual 
agreement  as  to  a  boundary  line,  even  tbougli 
thej  amount  to  an  estoppel  In  pais.  It  Is  to  be 
observed  that  estoppels  In  pals  affect  log  per- 
manent Interests  In  land  can  onlj  be  made 
available  In  a  court  of  equity.** 

The  action  ot  the  court  In  withdrawing  tbe 
case  from  the  ]ur7  cannot,  therefore,  be  Jus- 
tified tipon  the  ground  the  plaintiff  In  error 
had  t>ecome  estopped  to  contend  that  the  de- 
fendant la  error  was  In  possession  of  tbe 
premises  described  in  tbe  declaration.  We 
have  seen  the  plaintiff  In  error  produced  testi- 
mony tending  to  show  the  defendant  in  error 
was  so  in  possession  of  tbe  premises.  It  was 
not  necessary,  In  order  to  entitle  tbe  plaintiff 
In  error  to  bare  that  Issue  presented  to,  and 
decided  by,  tbe  Jury,  that  the  court  sbouM 
have  been  of  the  opinion  that  the  preponder- 
ance of  the  evidence  supported  his  contention, 
for  that  would  be  to  deprive  him  of  his  con- 
stitntlonal  right  to  have  his  cause  deter- 
mined by  a  Jury.  Unless  the  court  can  say 
there  is  no  evidence  upon  which  tbe  Jury 
could,  "In  the  eye  of  the  law,  reasonably  Sod 
for  the  plaintiff,"  the  Issue  must  be  deter- 
mined by  a  Jury.  Frazer  v.  Howe.  106  111. 
5(3;  Offutt  V,  Exposition  Co.  (111.  Sup.;  Oct. 
1S08)  51  ^.  B.  051.  The  Judgment  must  he 
reversed,  and  tbe  cause  remanded.  Beversed 
and  remanded. 

W*  III.  8W) 

CLEVEI-ANt>,  a,  C.  &  ST.  L.  RT.  CO.  T. 
JENKINS. 

(Supreme  Court  of  ZUinoIs.  Oct  24,  1898.) 

JOmciAL  NoTtoa  —  Opbratiosb  or  Railroam  — 
Uastih  axo  Sbhvant— Lbttbr  or  Rkcoumbh- 

AATIO:*— BUBDEM  OW  PKOOF  — EviDEVCB  —  CUS- 
Vm*  IND  USAOBS— Dawaoes— IxsntUOTtON. 

1.  Judicial  notice  will  be  taken  of  the  fact 
that  a  clearance  card  xiven  to  an  employe  of 
a  railroad  companv  at  the  end  of  bis  service  is 
a  letter  showing  the  caase  of  discharge,  length 
•f  service,  capacity,  etc. 

2.  At  common  law  no  doty  is  imposed  on  aa 
employer  to  i^ve  bis  employe  a  letter  of  lee- 
ommendatloQ  or  dearaoce  card  on  tbe  tever- 
anra  of  the  relation,  Id  the  absence  of  any  cos- 
torn  or  usage  on  the  part  of  said  employer. 

3.  In  an  action  by  a  discharged  employ* 
•gainst  his  employer  for  refusal  to  give  a  let- 
ter of  recommendfltlon  or  clearance  card,  the 
burden  Is  on  plalntlfT  to  show  a  custom  or 
nsaire  on  the  part  of  defendant  to  give  each 
diachnrged  employe  such  a  letter  or  card. 

4.  The  fact  that  an  employer  required  a 
clearance  card  or  letter  of  reoommenrlation 
from  each  person  aeeklng  employment  with  It 
does  not  tend  to  ettabllBh  a  custom  to  give 
such  letter  ok  card  to  employes  at  their  die- 
diarce. 

6.  In  an  aocfon  by  ,a  discharged  employe 
against  his  employer  for  refosnl  to  give  blm 
«  clearance  card,  one  of  plaintiff's  witnesses, 
who  had  been  discharged  by  defendant,  stated 
that  he  bad  recolved  a  personal  letter  of  rec- 
oinmendntlon,  and  several  others  stated  that 
it  wa>  deteodabt's  enatom  to  famish  sudl 
clearance  cards,  but  they  themselves  had  not 
received  any  whea  they  were  discharged  by 


defendant  Defendant's  enperintendent  testi- 
fied tbat  it  wai  not  defendant's  custom  to  eive 
such  cards.  BHd,  that  the  evidence  failed  to 
establish  such  a  custom. 

6.  An  Instruction  that  If  the  Jury  find  for 
plaJntifT,  tbey  should  assess  damages  "at  such 
sum  as  you  think  right  not  eioeedlnp  the 
amount  claimed  In  the  declaration,"  without 
any  reference  to  the  evidence,  is  erroneous. 

7.  Id  an  action  against  a  railroad  company 
for  refusal  to  give  a  discharged  employe  a 
clearance  card,  clearance  cards  of  other  roads, 
Introduced  for  tbe  purpose  of  showing  a  cus- 
tom or  usage  to  give  such  cards,  are  inadmissi- 
ble, -  unless,  defendant  Is  connected  therewith 
by  showing  a  common  understanding  between 
defendant  and  the  other  roads  that  such  let- 
ters should  be  given  and  required  of  all  em- 
ployes. 

8.  A  rule  of  a  railroad  company  that  if  any 
conductor  should  be  suspended,  he  should  be 
granted  a  full  Investigation  within  five  days, 
with  a  right  to  appeal  to  tbe  general  officers  of 
the  road.  and.  It  exonerated,  ne  should  receive 
pay  for  time  lost  does  not  apply  to  a  conductor 
who  is  discbarged  after  being  mdicted  for  lar- 
ceny. 

0.  A  rule  of  a  rsilroad  company,  adopted 
serernl  years  after  the  employment  of  a  con- 
diictnr,  does  not  form  part  of  the  contract  of 
employment. 

Appeal  from  appellate  court  Foortb  district 
Action  by  Charles  Jenkins  against  the  Cleve- 
land, Cincinnati,  Cbicn;;:o  &  St  Louis  Railway 
Company.  A  Judgciieut  for  pliiintlff  was  af- 
firmed by  the  npi«llate  court  (70  IH.  Ap;^ 
415).  and  defeiidflut  appeals.  Reversed. 

This  was  au  action  on  the  cnse,  brought  by 
Cbnrlcs  Jenkins  against  appellant  in  the  cir- 
cuit court  of  Wabash  couuty.  The  declara- 
tion charges  that  the  plaintiff  has  been  a 
faithful  euiployfi  of  the  defeudaut  for  10  years 
as  a  conductor  on  oue  of  the  freight  trains  on 
tbe  Hue  of  Its  railroad  running  from  Cairo  to 
Danville,  111,:  that  be  was  discharged  about 
November,  1S98,  without  cause,  and  although, 
by  tbe  regulations  and  customs  of  tbe  defeod- 
ant  a  letter  or  clearance  card  Is  usually  given 
to  discharged  employes,  In  order  that  they 
may  secure  employment  on  other  roads,  It  be- 
ing essential  for  that  purpose,  such  letter  .or 
clearance  card  was  n^fused  to  him,  aUhough 
he  had  often  applied  for  it  whereby  he  had 
failed  to  secure  employment;  that  defendant 
and  other  railroad  companies  had  a  rule  or 
custom,  which  Is  charged  to  be  a  conspiracy, 
not  to  employ  a  discharged  employe  of  anoth- 
er road  without  such  a  letter  or  clcar.mce 
card:  that  after  bis  discharge,  and.  failure, 
on  request,  to  receive  such  card,  the  plaintiff 
applied  to  various  railroad  companies  for  em- 
ployment but  was  uniformly  refused  on  ac- 
count of  not  having  such  card,  to  which  he 
was  entitled:  that  he  bad  been  receiving  $85 
per  month  from  the  defendant  for  his  services 
us  conductor  previous  to  his  discharge,  and 
tl  .It  be  was  qualified  and  competent  to  earn 
the  same  wages  on  other  roads,  and  would 
bare  done  so  had  he  received  such  card;  that 
by  reason  of  such  failure  aud  refusal  on  the 
part  of  defendant  he  was  unable  to  secure 
employment  and  compelled  to  qnlt  such  line 
of  work,  to  bis  loss  aud  damage.  The  decla- 
ration contahis  4)ne  count  nnd  aven  »  causii 


Digitized  by  Google 


812 


61  KOBTHEASTERN  REPOBTEB. 


(in. 


of  action  In  case  arising  out  of  a  contract  It 
avers  the  usage  or  custom  existing  upon  the 
road  of  defendant  and  other  roads,  whereby  a 
dlBchai^e^  employ^  is  entitled  to  such  letter, 
showing  the  time  of  service,  reason  for  dis- 
charge, etc.;  thus  averring  a  contractual  re- 
lation, out  of  which,  as  alleged,  arose  the 
duty,  when  such  contractual  relation  was  sev- 
ered, to  give  a  letter  or  clearance  card  for  the 
purpose  stated.  The  theory  proceeded  upon 
by  plaintiff,  as  charged  In  the  declaration, 
was  that  after  his  discbarge  he  was  entitled 
to  such  a  clearance  card,  which  was  refused 
him,  and  without  which  he  could  not  secure 
employment  on  other  roads,  whereby  occurred 
the  damage  stated.  To  this  declaration  de- 
fendant pleaded  the  general  Issue.  Zt  appears 
from  the  record  that  shortly  before  the  plaln- 
tUTs  discharge  he  had  been  indicted  by  three 
separate  Indictments  by  the  grand  Jury  of 
Johnson  county.  111.,— two  for  larceny  and  one 
for  embezaslement  Upon  the  confession  or 
statement  ct  one  of  the  station  agents  of  the 
appellant  company,  who  had  also  been  In- 
dicted by  the  gran.1  Jury  for  larceny  In  taUng 
from  cars  certain  goods,  at  rarlons  times, 
which  were  being  transported,  the  plalntUf, 
Jenkins,  was  implicated.  Upon  being  thus 
indicted,  as  before  stated,  he  was  suspended 
by  the  superintendent  of  the  iqipellant  load, 
and  snbseqnoitly  was  discharged.  Upon  the 
trial  of  the  criminal  charges  In  the  circuit 
court  of  Johnson  county,  on  two  of  the  indict- 
ments Jenkins  was  acquitted,  and  one  indict- 
ment against  him  was  nolled.  On  different 
occasions,  before  and  atta  the  disposition  of 
the  Indictments  against  him,  he  made  applica- 
tion for  the  clearance  card,  which  was  refus- 
ed. A  jury  In  the  trial  court  found  for  the 
plaintiff,  and  assessed  his  damages  at  the 
sum  of  9875.  Motion  for  new  trial  was  over- 
ruled, and  Jndt^ent  entered  on  the  verdict 
On  appeal  to  the  appellate  court  for  the 
Fourth  district  this  Judgment  was  affirmed, 
and  from  ^tat  Judgment  of  afflrpiance  this  ap- 
peal Is  brought  to  thla  court  on  a  certificate 
of  Importance. 

O.  8.  Conger  (H.  M.  Steely,  of  counsel),  for 
appellant  Mundy  &  Organ  and  Cullop  & 
Se88higer»  f appelleei 

PHILLIPS,  J.  (after  stating  the  facts).  The 
gravamen  of  the  declaration  in  this  case  Is 
that  the  plaintiff  was  discharged,  and  refused 
a  clearance  card  or  letter,  to  which  he  was 
entitled,  without  which  he  could  not  obtain 
employment  on  any  other  road,  and  that  he 
failed  to  obtain  such  employment,  whereby 
he  suffered  damages.  The  declaration  avers 
a  cause  of  action  on  the  case  arising  out  of  a 
contract  It  avers  a  contractual  relation,  out 
of  which,  as  alleged,  arose  the  duty,  when 
such  contractual  relation  was  severed,  to  give 
a  letter  or  clearaace  card  for  the  purpose  stat- 
ed. Unless  the  law  imposes  on  appellant  In 
some  form,  the  duty  to  give  appellee,  as  one 
ijf  Its  employSsi  a  letter  of  recommendation 


or  clearance  card,  his  action  In  this  case  can- 
not be  sustained.  If  a  legal  duty  Is  Imposed 
upon  the  employer  to  give  to  a  discharged  on- 
ploy^  or  one  voluntarily  leaving  his  serv- 
ice, a  letter  of  recommendation,  such  duty 
mist  arise  either  by  the  common  law.  by 
statute,  by  contract  of  employment  or  by 
such  a  generally  establlEdied  usage  or  custom 
as  would  demand  it  be  done.  Such  usage, 
however,  must  be  so  well  known  and  uni- 
formly acted  upon  as  to  raise  a  fair  presump- 
tion it  wag  Intended  to  be  Incorporated  in  the 
contract  of  employment  A  distinction  Is  to 
be  made  between  what  Is  known,  in  terms,  as 
a  clearance  card,  and  a  letter  of  recommenda- 
tion. This  distinction  Is  apparent,  not  only 
from  the  evidence  In  this  case,  but  also  from 
the  knowledge  which  courts  have  of  the  gen- 
eral conduct  and  management  of  railroad  busi- 
ness and  affairs.  '  It  Is  the  duty  of  courts  to 
take,  and  they  will  take,  Judldal  notice  of  the 
general  business  affairs  of  life,  and  of  the 
manner  in  which  ordinary  railroad  business 
is  conducted,  and  of  the  every-day  practical 
operation  of  them.  Slater  v.  Jewett,  5  Am. 
&  Eng.  B.  Cas.  615;  Smith  v.  Potter,  2  Am.  & 
Eng.  R.  Cas.  140. 

From  the  evidence  produced  on  this  ques- 
tion, and  from  this  Judicial  notice  which  we 
take  of  the  ordinary  general  management  of 
railroads,  it  Is  apparent  that  what  Is  known 
as  a  clearance  card  Is  simply  a  letter,  be  It 
good,  bad,  or  indifferent  given  to  an  employA 
at  the  time  of  his  discharge  or  end  of  service, 
showing  the  cause  of  such  discharge  or  volun- 
tary quittance,  the  length  of  time  of  service, 
his  capacity,  and  such  other  facts  as  would 
give  to  those  concerned  Information  of  his 
former  employment  Such  a  card  Is  In  no 
sense  a  letter  of  recommendation,  and  m  many 
cases  might  and  probably  would,  be  (tf  a 
form  and  character  which  the  holder  would 
hesitate  and  decline  to  present  to  any  person 
to  whom  he  was  making  apjdlcation  for  em- 
ployment A  letter  of  recommendation,  on 
the  contra^.  Is,  as  the  term  implies,  a  letter 
commending  the  former  services  of  the  hold- 
er, and  speaking  of  him  In  such  terms  as 
would  tend  to  bring  such  services  to  the  fa- 
vorable notice  of  those  to  whom  he  might  ap- 
ply for  employment. 

As  stated,  an  actlcm  tor  f^lure  to  give  an 
employd  either  of  the  above  forms  of  letters 
must  be  based  either  upon  the  common  law 
or  the  statute,  or  arise  out  of  the  contract 
of  employment,  or  be  required  by  usage  or 
custom.  By  the  common  law  no  such  duty 
was  Imposed  upon  the  employer.  In  'the 
American  ft  English  Encyclopedia  of  Law 
(volume  14,  p.  799)  it  is  said:  "It  Is  not 
l^ally  compulsotT  on  a  master  or  mistress  to 
give  a  discharged  sefvani  any  character.  It 
matters  not  how  much  a  servant  Is  entitled 
to  character  in  fairness,  or  how  cmel  the  re- 
fusal might  be."  In  Tovrnsh.  Stand.  &  L. 
<4tb  Ed.)  p.  426.  It  Is  said:  "On  ezamlnaUon 
It  will  be  perceived  that  this  right  of  an 
ex-employer  to  give,  as  it  Is  termed,  a  'cbar^ 
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acter*  to  Us  ex-empIo;€,  Is  nothtnff  more  than 
a  consequence  of  the  rlgbt  to  communicate 
ime's  belief.  *  *  *  No  one  is  under  any 
obligation  to  ma^e  such  a  communication. 
He  does  not  owe  It  as  a  duty,  either  to  the 
«mployer  or  the  employ^,  to  make  any  com- 
munication on  the  subject"  In  the  case  of 
Railroad  Co.  v.  Kaason,  37  N.  T.  224,  which 
InTolved  a  similar  question,  In  the  opinion 
it  was  said:  "If  I  know  that  a  villain  intends 
to  defraud  or  In  any  way  injure  my  neighbor. 
It  is  doubtless  my  duty,  as  a  good  citizen  and 
as  a  Christian  man,  to  put  him  on  his  guard. 
But  there  is  no  rule  of  law  which  renders  me 
liable  for  his  loss  In  case  of  my  neglect  of  this 
duty.  It  is  a  moral  duty,  simply,  not  recog- 
nized by  law."  In  Smith  on  Master  and 
Servant  (Text-Book  Ed.,  pp.  880,  381)  it  is 
flaid:  "It  is  clear,  however,  that,  in  the  ab- 
sence of  any  Q>eclflc  agreement  to  that  effect, 
there  Is  no  legal  obligation  blndlug  a  person 
who  has  retained  another  as  a  servant  to  give 
that  person  any  chai:acter  at  all  on  dismissal, 
and  that  no  action  will  lie  against  him  for  re- 
fusing to  do  so."  In  Carrol  v.  Bird,  3  Esp. 
aoi.  It  is  set  forth  In  the  declaration  that 
the  plalntlCTs  wife,  having  been  retained  by 
the  defendant  as  a  servant,  was  dismissed 
from  the  service;  that,  after  she  was  so  dis- 
missed, she  applied  to  a  person  of  the  name 
of  Stewart  for  the  purpose  of  being  retained 
and  hired  as  a  servant;  that  Mrs.  Stewart 
was  ready  and  willing  to  have  hired  and 
taken  her  Into  her  service  if  the  defendant 
would  have  g^ven  her  a  character,  and  such 
character  was  satisfactory;  that  It  was  the 
duty  of  the  defendant,  by  law,  to  have  given 
her  such  character  as  she  deserved:  that 
the  defendant,  not  regarding  her  duty,  wholly 
refused  to  give  her  any  character  whatever 
by  reason  of  which  the  said  Mrs.  Stewart 
refused  to  hire  her  Into  service.  In  the  opin- 
ion Tendered  In  this  cause  Lord  Kenyon  said: 
"There  wu  no  case,  nor  could  the  action  be 
supported  by  law.  By  some  old  statutes 
regulations  were  established  respecting  the 
characters  of  laborers,  but  In  the  case  of 
domestic  and  menial  servants  there  was  no 
law  to  compel  the  master  to  give  the  servant 
a  character.  It  might  be  a  duty  which  his 
feelings  might  prompt  him  to  perform,  but 
there  was  no  law  to  enforce  the  doing  of  it." 
A  character  Is  not  given  for  the  benefit  of  the 
ex-employ6,  although  he  may  be  either  in- 
inred  or  benefited  by  reason  of  such  a  char- 
acter being  given;  nor  does  the  right  to  give 
such  a  character  arise  out  of  a  duty  to  the 
employd,  but  the  right  or  moral  duty,  such 
as  It  is.  Is  a  duty  In  the  Interest  of  society 
and  the  public  good,  and  neither  the  proposed 
employer  nor  the  employ^  has  a  legal  right 
to  demand  it  Such  communications  have 
been  made,  not  only  by  an  ex-employer,  but 
also  by  any  person  possessing  the  iuforma- 
tlon  and  the  belief  that  such  Information  is 
true.  They  may  be  made  either  with  or 
without  request.  In  the  Interest  of  the  public 
good  and  aa  &  moral  du^  to  society*  when 


the  party  to  whom  the  communication  Is 
made  has  an  interest  In  It  and  the  party  by 
whom  It  Is  made  stands  In  such  a  relation  to 
him  as  to  make  it  a  reasonable  duty,  or  at 
least  proper,  that  he  should  give  the  informa- 
tion. Sunderlln  v.  Bradstreet  46  M.  Y.  188; 
Mott  T.  Dawson,  46  Iowa,  533;  Townsh. 
Sland.  &  L.  (4th  Ed.)  895-397;  13  Am.  &  Eng. 
Enc.  Law,  pp.  415,  416;  Bacon  v.  RalUroad 
Co.  (Mich.)  33  N.  W.  181.  In  Pars.  Cent  p. 
328,  the  author  says:  "The  master  Is  tinder 
no  legal  obligation  to  give  a  testimonial  of 
character  to  his  servant"  It  is  also  a  well- 
known  rule  of  law  that  no  man  is  comp^ed 
to  enter  Into  business  relations  with  any  other 
person  unless  he  desires  so  to  do,  and  It  Is 
also  as  well  established  that  upon  the  dis- 
solution of  such  business  Illations  no  man 
shall  be  compelled  to  divulge  to  the  public  his 
reasons,  good  or  bad,  for  such  dissolution. 
In  Cooley,  Torts,  p.  328,  It  Is  said:  "It  Is  a 
part  of  every  man's  civil  rights  that  he  -be 
left  at  liberty  to  refuse  business  relations 
with  any  person  whomsoever,  whether  the 
refusal  rests  upon  reason,  or  Is  the  result  of 
whim,  caprice,  prejudice,  or  malice.  With 
his  reasons  neither  the  public  nor  third  per- 
sons have  any  legal  concern."  A  further  ci' 
tation  of  authorities  is  unnecessary  to  estab- 
lish that  by  common  law  no  liabOity  was  im- 
posed upon  the  master  to  issue  any  form  of 
character  to  his  servant  By  statute  no  duty 
is  imposed  upon  the  employer  to  give  to  an 
employe  a  clearance  card,  nor  does  any  right 
to  demand  such  accrue  to  the  employs. 
Therefore,  if  any  cause  of  action  exists  to  the 
appellee  In  this  case,  It  must  arise  out  of  his 
contract  of  employment,  or  there  must  be 
shown  and  established  such  a  custom  or  us- 
age as  would  clearly  entitle  him  to  such. 
Under  such  views  of  the  subject-matter'  In- 
volved In  this  case,  where  no  action,  either  by 
law  or  by  statute,  accrued  to  the  plalntlfF,  it 
was  necessary  for  him  to  produce.  In  the  first 
instance,  evidence  tending  to  show  that  a 
usage  or  custom  existed  on  appellant's  rail- 
road, at  the  time  of  his  contract  of  employ- 
ment to  give  to  each  discharged  employ^, 
or  those  voluntarily  quitting  its  service,  a 
clearance  card  or  certificate  of  recommenda- 
tion, and  tending  to  show  he  was  entitled  to  It 
under  his  contract  of  employment. 

The  fact  that  the  master  requires  certifi- 
cates of  recommendation  from  persons  seek- 
ing employment  is  certainly  no  reason  why 
he  should  be  legally  compelled  to  give  certifi- 
cates to  those  leaving  his  employment  In 
this  case  the  testimony  produced,  showing 
or  tending  to  show  that  appellant  required 
certificates  of  recommendation  from  persons 
seeking  employment  with  it  does  not  In  any 
manner,  tend  to  establish  the  fact  that  it 
gave  to  persons  leaving  Its  employment  cer- 
tificates of  like  character.  For  the  purpose 
of  establishing  the  existence  of  a  usage  or 
custom  under  which  sppellee  was  entitled  to 
a  clearance  card,  a  number  of  wituesses  were 
offered  on  the  trial   The  witness  Baker  had 
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worked  for  the  predecessor  of  Qie  appellant 
road,  but  had  never  woA^  fiir  appellant. 
At  the  time  he  quit  Its  employ  he  had  not 
received  a  idearance  card,  nor  had  he  ever 
seen  but  one  snch  card  Issued  by  the  appel- 
lant road,  and  that  by  a  maat»  mechanic. 
Another  witness  OSeddQ  had  worked  for  ap- 
pellant, but  on  retiring  from  Its  service  had 
received  no  card,  and  apparently,  from  his 
testimony,  was  refused  one.  Still  another 
witness  (Shearer),  offered  by  appellee,  had 
never  woriced  for  appellant,  bnt  had  worked 
for  other  companies,  and  testified  that  he  did 
not  know  positively  what  custtnn  or  nsage 
existed.  The  witness  Hnnt  worked  for  ap- 
pellant, and  on  retiring  from  Its  service,  in 
18&4.  asked  tot  a  dearance  card,  but  did  not 
get  one.  Shidds,  anothur  witness,  worked 
for  appellant  In  1881,  and  on  retiring  from  Its 
service  received  a  letter  of  recranmendatlon, 
which  was  Introduced  In  evidence.  The  let- 
ter is  parely  personal  bt  its  character,  and 
shows  on  Its  face  It  waa  written  and  tntoid- 
ed  for  the  witness,  and  was  not  a  general 
form  which'  would  be  ^ven  to  otber  em- 
ployes. This  witness  had  never  seen  any 
other  card  or  letter  Issued  by  the  i^^ant 
exc^t  his  own.  He  produced  a  number  of 
letters  of  recommendation,  or,  as  they  might 
he  termed,  clearance  cards,  from  other  roads. 
4vhlch  were  admitted  ov^  the  objection  of 
the  appellant,  with  the  understanding  tbe  ap- 
pellant road  should  be  connected  with  them 
in  order  to  make  them  admissible,  and  that 
it  should  be  shown  they  were  Issued  by  other 
roads  In  accordance  with  an  understanding 
or  Bgreemmt  In  which  appellant  took  part 
No  sudL  connection  was  made*  however,  and 
such  lettera  issued  by  other  roads  were  not 
admissible^  E^r  the  purpose  of  proving  the 
usage  or  custom  on  the  part  of  the  ^pel- 
lant  road,  therefore^  the  only  evidence  offered 
was  one  letter,  purely  i>ersonaI  in  its  diar- 
acter,  and.  the  statements  ot  several  wit- 
nesses that  such  a  custom  or  usage  existed, 
bnt  without  any  apparent  knowledge  on 
whidi  to  make  such  statements.  No  othw 
evidence  was  produced  tending  to  show  that 
appellant  Issued  sudi  cards  or  letters,  or 
that  It  required  them  before  employing  Its 
servants.  A  number  of  tbe  witnesses  above 
«nmecl,  offered  by  the  appellee,  testified  that 
on  leaving  the  service  of  appellant  they  had 
received  no  such  let^s  or  cards.  The  posi- 
tive and  direct  testimony  of  the  superintend- 
ent of  the  appellant  road— the  perscm  char- 
ged with  the  duty  of  Issuing  such  clearance 
cards  or  lettera  of  recoramendatiim  if  any 
were  to  be  issued— is  that  no  custMn  or  nsage 
existed,  and  that  it  was  of  rare  occuirence 
that  an  employe  leaving  its  service  received 
'  a  letter  of  any  character. 

To  establish  a  usage  or  custom.  It  is  not 
sufficient  to  iffove  certain  Isolated  fnstan- 
ces.  Hie  usage  must  be  positively  estab- 
lished as  a  fact,  and  not  left  to  be  drawn,  as 
a  matter  of  Inferonce,  from  transactions. 
27  Am.  *  Bng.  Bnc.  Law.  p^  72&   A  usage 


which  is  to  govern  a  question  of  right  should 
be  so  cortaiu,  uniform,  and  notorious  as  prob- 
ably to  be  known  to  and  understood  by  the 
parties  as  entering  into  their  contract  (U.  8. 
V.  Duval,  Ollp.  866,  Fed.  Cas.  No.  15,015). 
and  cannot  be  proved  by  a  single,  isolated 
Instance  (Dean  v.  Swoop,  2  Kn.  72.  See,  also. 
Janney  v.  Boyd.  30  Minn.  819, 16  N.  W.  308; 
Taylor  v.  Mueller.  30  Utnn.  343,  15  N.  W. 

So,  also,  It  Is  bdd  that  partlenULr  in- 
stances of  a  certain  practice  In  a  bank  do  not 
establish  a  usage  (Allen  v.  Bank,  22  Wend. 
216),  nor  Instances  Id  one  or  two  banks  other 
than  the  one  concerned  In  the  alleged  usage 
(Bank  V.  Swain,  29  Md.  601).  In  Herring  v. 
Skagg,  78  Ala.  446,  it  was  held  that  a  custom 
is  a  fact,  and  Is  as  capable  of  proof  as  any 
other  fact;  that  It  may  be  proved  by  evi- 
dence of  facts  and  instances  In  which  it  has 
been  acted  upoo,  but  is  not  proved  by  evi- 
dence that  it  was  acted  upon  in  a  few  par- 
ticular instance  of  dealing,  nor  Is  snch  evi- 
dence admissible  to  eatebllsh  Its  exlstoice. 
It  is  apparent,  therofores  that  a.  custom  or 
tuage.  to  be  binding,  must  be  so  uniform, 
long  established,  and  generally  acquiesced 
In,  and  so  wall  known,  aa  to  Induce  the  be- 
lief that  parties  contracted  witii  reference  to 
it,  if  nothing  Is  stated  to  the  contmry,  and 
that  the  failure  to  conform  to  it  would  be  an 
exertion.  BlBsell  v.  Ryan,  23  IlL  617;  WH- 
stm  V.  Bauman,  80  111.  493.  A  custom  must 
be  general  and  uniform.  It  must  be  cer- 
tain, reasonable,  and  auffldentiy  ancioit  to 
afford  the  presumption  that  it  Is  generally 
known  (Tomer  v.  Dawson,  60  DL  85),  and 
must  not  be  In  o^sltifm  to  any  i^ndple 
of  general  policy,  nor  inconsistent  with  the 
terms  of  the  agreement  between  tbe  parties 
or  against  the  established  prlnc^es  of  law. 
Besides  tills.  It  must  be  geumlly  known 
and  estat^hed,  and  so  well  settled  and  so 
uniformly  acted  upon  as  to  raise  a  fair  pre- 
sumption that  it  waa  known  to  bofli  con- 
tracting parties,  and  that  they  contracted  in 
reference  to  It  and  In  conformity  with  It 
Turner  v.  Dawson,  supra;  Packard  v.  Van 
Schoif^  68  in.  79;  Papin  v.  Goodrich.  108 
nt  86.  If  It  ahould  appear,  theretoro.  from 
tbe  evidence,  aa  It  does  in  this  case,  that 
the  foregoing  elemento  are  not  estaUished, 
and  only  a  few  isolated  instances  are  shown 
to  prove  a  nsage  or  custom,  the  court  as  a 
matter  of  law,  should  have  bdd  that  a  usage 
or  custom  was  not  thereby  established.  Tbe 
evidence  must  clearly  show  the  rule  as  above 
Bteted,  and  that  a  failure  to  confiMm  wltii 
Boch  custom  would  be  unusual. 

At  tbe  ckise  at  the  plalntifPs  evidence  tbe 
defendant  moved  the  court  to  Instruct  the 
Jury  to  find  for  the  defOndant,  which  mo- 
tion was  accompanied  by  an  Instruction. 
This  motion  was  renewed  at  tbe  dose  of  all 
the  evidence  In  tlie  case.  The  legal  question 
is  therefore  presented  to  this  conrt  whether 
or  not  there  was,  at  tiw  dose  of  plaintiff's 
testlmtmy.  evidence  tending  to  estotdlsh  the 
material  averment  la  tbe  dedaiatioa  neces- 
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sary  to  be  proven,  and  also  whether  or  not 
at  the  close  of  all  the  eTidence.  It  was  auffl- 
L'ient  upon  which  to  base  a  Terdlct  If  ren- 
dered. The  role  In  this  regard  Is  so  well 
established  that  no  citation  of  aathorltles  Is 
necessaiT*  There  was  no  evidence  tending 
to  show  any  general  custom  or  usage  existing 
on  the  appelant  road  and  entered  Into  be- 
tween It  and  other  roads,  as  alleged  in  the 
declaration.  It  Is  .  dear  the  evidence  on  that 
question  was  not  sufficient  to  support  a  ver- 
dict, and  the  motion  offered  at  the  close  of 
plaintUTs  evidence,  and  renewed  at  the  close 
of  all  the  evidence,  and  accompanied  by  an 
instruction  to  find  for  the  defendant,  should 
have  been  allowed  and  the  Instruction  given. 

Complaint  Is  also  made  of  the  first  Instruc- 
tion given  for  appellee,  which  tells  the  jury 
that,  under  certain  contingencies,  "you  should 
And  for  the  plaintiff,  and  fix  his  damages 
at  such  sum  as  you  think  right,  not  exceed- 
ing the  amount  claimed  in  the  declaration." 
No  reference  is  made  to  the  evidence  in  the 
case.  This  toaa  of  Instruction  Is  erroneous, 
and  has  been  freauently  condemned  by  this 
court  aty  of  Freeport  v.  Isbell,  83  lU.  440; 
RaUroad  Co.  v.  Austin.  69  III.  426.  In  the 
latter  case,  where  an  Instmctlon  concluded, 
"The  Jury  should  give  the  plaintiff  such  dam- 
ages as  they,  under  their  oaths,  can  say  will 
be  «.  fair  compensation  for  said  Injury,  not 
-exceeding,  however,  the  sum  of  $10,000,  the 
amount  claJmed  In  the  plaintiff's  declaration," 
this  court  said:  "The  law  required  the  jury 
to  determine  the  liability  of  the  defendant 
from  the  evidence,  and  from  that  alope;  and 
an  instruction  ^hlch  would  permit  them  to 
enter  into  an  open  field  of  Investigation  can- 
not be  sustained."  The  instmctlon  was  erro- 
neous in  not  confining  the  Jury  to  the  evi- 
dence in  considering  their  verdict 

The  second  Instruction  given  for  appellee  la 
subject  to  the  same  criticism,  and  was  also 
erroneous,  and  should  not  have  been  given 
without  modification.  Errors  are  also  as- 
signed as  to  the  other  of  appellee's  Instruc- 
tions, but  It  la  not  necessary  In  the  condition 
of  this  record  to  discuss  tbem. 

It  is  also  assigned  as  error  by  appellant  that 
the  letters  of  character  or  recommendation 
written  by  olBcials  of  other  roads  were  im- 
properly admitted  In  evidence  against  appel- 
lant. The  specific  objection  made  by  appel- 
lant to  this  evidence  was  Its  incompetency  un- 
less appellant  should  be  In  some,  way  con- 
nected with  such  letters;  that  It  should  be 
shown  to  have  had  knowledge  and  approval 
of  their  Issuance,  and  be  shown  to  tiave  been 
a  participant  In  a  common  plan  or  under- 
standing that  letters  of  such  character  should 
be  given  to  discharged  employes  of  such 
roads,  and  that  such  letters  be  required  as 
a  condition  precedent  to  employment  For 
no  other  purimse  could  these  letters  Issued 
by  officials  of  other  roads  be  admitted  as  evi- 
dence against  this  particular  appellant  If 
such  a  common  understanding  or  conspiracy 
as  charged  In  the  declaration  existed,  and  was 


unlawful.  It  was  certainly  necessary  to  In 
some  manner  connect  appellant  with  it.  This 
the  appellee  entirely  failed  to  do,  and  the 
letters  should  not  have  been  permitted  to  go 
to  the  Jury. 

In  this  case  it  Is  not  shown,  or  even  at- 
tempted to  be  shown,  that  appellee,  at  the 
time  of  bis  contract  of  employment  with  ap- 
pellant, and  as  an  Incident  of  such  employ- 
ment, received  any  assurance  that  be  would, 
at  the  time  of  hia  expiration  of  service,  re- 
ceive any  clearance  card  or  letter  of  recom- 
mendation from .  the  appellant  railroad.  A 
rule  In  force  on  appellant's  road,  and  known 
as  "Role  13,"  waa  offered  In  evidence,  which 
reads  as  follows:  "If  a  conductor  Is  taken 
off  his  run  for  any  cause,  he  shall  be  granted 
a  full  investigation,  hearing,  and  decision 
within  five  days,  at  which  time  he  shall  have 
the  right  to  have  another  conductor  of  his 
own  selection  to  appear  and  speak  for  him, 
and  shall  have  the  right  to  appeal  from  the 
decision  of -a  special  to  the  general  officers 
of  the  road.  If  exonerated,  he  shall  receive 
pay  for  time  lost."  Appellant  contends,  and 
properly  so,  that  this  rule  had  no  applica- 
tion to  appefiee's  case.  It  was  meant  and 
Intended  to  apply  to  cases  In  which  a  con- 
ductor, for  some  violation  or  infraction  of  ap- 
pellant's rules  or' reported  Improper  conduct 
should  be  suspended.  In  this  case  appellee 
had  been  Indicted  by  the  grand  jury  of  J(^n- 
son  county  for  an  alleged  violation  of  the 
criminal  law  of  the  state.  The  only  proper 
vindication  was  by  a  nolle  of  those  Indict- 
ments, or  an  acquittal  by  a  trial  jur7.  Such 
could  not  reasonably  occur  In  five  days,  nor 
could  appellaot  by  Its  rule,  fix  any  time. 
Its  own  Investigation  would  stand  for  naught 
The  other  provisions  of  the  rule  show  clearly 
It  has  no  application  to  this  kind  of  a  case. 
This  rule  could  In  no  sense  be  said  to  consti- 
tute any  part  of  the  contract  of  employment 
as  it  only  appears  to  have  been  adopted  In 
1890,  and  appellee  had  been  In  the  service 
of  the  company  some  six  years  or  more  be- 
fore that  time.  There  being  no  other  evi- 
dence tending  to  show  appellee  was  entitled 
to  a  clearance  card  as  part  of  his  contract 
of  employment,  his  action  could  not  be  main- 
tained on  that  ground. 

Another  rule  said  to  have  been  in  existence 
on  appellant's  road  Is  averred  in  the  declara- 
tion. No  such  rule  appears  in  the  record, 
however.  A  rule  numbered  11  (presumably 
this  rule)  was  offered  to  be  Introduced  by 
plaintiff  below  in  rebuttal,  not  for  the  pur- 
pose of  showing  the  effect  of  the  rule,  but 
to  contradict  the  statements  of  two  witnesses 
of  defendant  who  had  been  asked  whether 
or  not  such  a  rule  was  In  existence.  From 
the  record  It  would  appear  that  the  rule.  If 
in  force,  applied  to  engineers  and  brakemen, 
but  not  to  conductors;  and  the  court  on  this 
ground,  or  for  the  reason  that  the  contradic- 
tion would  be  as  to  Immaterial  matter,  re- 
fused to  admit  it.  No  cross  errors  are  as- 
signed by  appellee  upon  the  action  of  the 
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court  In  M  doing,  but  an  examination  of  the 
record  Indicates  the  trial  court  committed  no 
error  In  lUiat  reepect.  Had  siich  a  mle  ap- 
plicable to  condnctors,  providing  for  the  Is- 
suing of  clearance  cards,  as  alleged  in  the 
declaratloD,  been  offered  and  eatabUahed  aa 
a  part  of  plalntUTs  case,  a  different  qnestloa 
might  hare  been  presented  for  the  consider- 
ation ct  this  coort.  In  the  condition  of  this 
record,  however,  where  no  usage  or  custom 
was  shown  to  exist  under  which  ^[tpellee 
could  recover,  and  no  provision  incident  to  his 
contract  of  employment  imposing  upon  ap- 
pellant the  duty  to  Issue  a  clearance  card  w 
certificate,  his  action  must  fall.  For  the  er^ 
rors  herein  Indicated,  the  judgment  of  the  ap- 
pellate court  for  the  Fourth  district  and  the 
judgment  of  the  chrcult  court  of  Wabash 
county  are  reversed,  and  the  cause  remanded. 
Beversed  and  remanded. 


(174  111.  627) 

CROFT  et  aL  V.  PERKINS  et  al. 
(Supreme  Court  <rf  Illiaols.   Oct.  24,  188S.> 
VxiTDOTt  Ain>  PcRCHAssH— Land  Contkict — Sns- 

BBQDBNT  VbrBAL  CONTRACT  —  PrBPOSD BB- 
ANOB  or  EtIDBMOB— VBNDOB'a  LiBN. 

1.  In  a  Boit  upon  a  written  contract  for  the 
Bale  of  land,  wherein  defendant  relied  on  a 
subaeqaent  verbal  agreement  modifying  the 
written  contract,  it  appeared  that  defendant's 
testimony  as  to  each  agreement  was  not  cor- 
roborated by  testimony  of  any  weight,  that 
complainant  and  hia  wife  positively  denied  the 
making  of  any  aubsequent  verbal  contract, 
that  other  witnesseB  testified  to  complaioant's 
refnaal  to  accept  defendant's  offer  in  accord- 
ance with  the  terms  of  the  alleged  verbal  agree- 
ment, and  that  the  written  contract  remained 
in  complainant's  hands  uncanceled.  Held,  that 
defendant  failed  to  establish  the  verbal  con- 
tract by  a  preponderance  of  evidence. 

2.  Where  the  owner  of  land  conveys  it  by 
deed  devesting  himself  of  the  legal  title,  and 
a  part  of  the  porchase  price  remains  nnpaid, 
he  retains,  in  equity,  a  vendor's  lien  for  the 
unpaid  purchase  money. 

Error  to  circuit  court,  BfBngham  county; 
S.  L.  Dwlght,  Judge. 

Bill  by  Fred  Croft  and  another  against  Wil- 
liam J.  Perkins  and  another.  From  a  decree 
dlsmls^g  the  bill,  complainants  bring  error. 
Reversed. 

The  bill  in  this  case  was  filed  by  Fred 
Croft  and  Margaret  Croft,  plaintiffs  in  error, 
to  set  aside  a  deed  made  by  them  to  William 
J.  Perlcina  for  220  acres  of  land  In  Efiingham 
county.  111.,  or.  In  case  the  deed  should  not 
be  set  aside,  the  bill  asks  for  a  strict  fore- 
closure of  a  vendor's  lien  upon  the  land  so 
deeded,  for  the  amount  of  the  unpaid  pur- 
chase money.  The  bill  alleges  that  on  the 
7th  day  of  December,  1895,  a  contract  was 
entered  Into  In  writing  between  Fred  Croft 
and  William  J.  Perkins,  by  which  Croft 
agreed  to  convey  to  Perkins  220  acres  of 
land,  for  which  Perkins  agreed  to  pay  ?15 
per  acre,  making  $3,300.  Said  contract  Is  as 
follows:  "Contract  between  Fred  Croft,  of 
Watson  township,  and  W.  J.  Perkins,  of 


Union  township,  both  of  BflBngham  county 
and  state  of  Illinois:  Now  know  ye  all 
men,"  etc,  "that  I,  Fred  Croft,  have  bargain- 
ed and  sold  to  the  said  W.  X  Perkins  the  f<^ 
lowing  lands,  to  wit,  southwest  quarter  sec- 
tion 1.  town  6  north,  range  6,  and  tbe  north 
half  of  the  southwest  anarter  of  section  36, 
aud  the  northeast  quarter  of  section  36,  and  20 
acres  off  of  the  sontii  aide  of  the  southeast 
quarts  of  the  norttiwest  quarter  of  isectioii 
36,  all  In  town  7,  range  6,  exc^t  the  first  80 
acres,  for  the  sum  of  $16  per  acre,  to  which 
the  said  Fred  Croft  agrees  to  gfre  the  said 
W.  J.  Ferkina  an  abstract  tlUe;  and  the  aaUt 
Fred  Croft  agrees  to  take  of  the  said  W.  J. 
Perkins  the  east  half  of  the  southeast  quarter 
of  section  8,  town  6,  range  6.  as  part  pay- 
ment, for  tiie  sum  of  $1,000,  and  the  said 
Perkins  agrees  to  gtve  the  said  Fred  Croft 
an  abstract  title  to  the  same.  Now,  it  is 
further  agreed'  that  the  said  Perkins  Is  to 
pay  the  said  Oroft  all  the  money,  less  $1,000 
to  be  paid  In  land,  if  be  can  possibly  get  it, 
on  or  before  the  1st  day  of  March,  1806;  but 
It  Is  also  agreed  that,  if  the  said  Perkins  can*t 
raise  the  aaid  amount  to  pay  It  an,  then  the 
said  Croft  Is  to  accept  of  $2,800,  Including  $500 
paid  by  said  Perkins  In  land,  and  then  tate 
a  second  mortgage  for  the  remaining  $800, 
due  In  one  year,  with  seven  per  cent  interest 
Dated  this  7tb  day  of  December,  1895. 
Fred  Croft,  W.  3.  Perkins."  The  bU!  charges 
that  the  land  sold  to  Perkins,  and  the  80 
acres  be  was  to  let  Croft  have,  should  be 
conveyed  by  perfect  titles  and  free  from  in- 
cumbrance, the  words  in  the  contract,  "an  ab- 
stract title,"  being  understood  by  the  parties 
to  mean  a  perfect  title,  free  from  incum- 
brance; that  Perkins  had  the  deed  prepared 
for  Croft  and  wife  for  the  220  acres,  and 
also  the  deed  from  himself  and  wife  to  Croft 
for  the  80  acres,  which  were  to  be  taken 
towards  the  payment  of  the  220  acres;  that 
Perkins  represented  that  the  money  was 
ready  to  pay  for  the  land,  and  thereupon. 
Oroft  and  wife  executed  the  deed  fw  the 
220  acres;  that  after  the  deed  was  executed 
Perkins  stated  the  money  was  not  there,  but 
at  Effingham,  and  that  in  order  to  obtain 
the  money  It  was  necessary  for  Perkins  to- 
have  the  deed  and  take  It  to  Effingham  and 
have  It  recorded,  when  he  would  get  the 
money  and  return  Immediately  and  pay 
Croft,  and  thereby  complainants  were  In- 
duced to  let  Perkins  take  the  deed;  that 
Perkins  was  a  near  nelghtwr  to  the  Crofts, 
and  had  often  In  the  past  few  years  advised 
them  In  regard  to  their  business  matters,  and 
had  their  confidence;  that  Perkins  did  not 
have  the  money  ready  at  Effingham,  or  else- 
where, to  pay  for  the  land  according  to  the- 
contract,  and  bad  not  then  even  applied  for  a 
loan  of  money;  that  afterwards,  on  the  16th 
of  January,  1890,  Perkins  applied  for  a  loan 
on  the  220  acres  of  land,  and  on  the  14th  of 
February,  1896,  he  obtained  a  loan  of  $1,500 
on  the  said  220  acres  so  conveyed  to  him, 
out  of  which  he  paid  a  $600  mortgage  and  $42. 
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Interest  thereon,  and  $50  Interest  on  a  mort- 
gage due  from  Croft  to  one  QUmore  on  an- 
other tract  of  land,  and  certain  expenses, 
making  In  all  about  $696.75,  and  retained 
out  of  the  $1,500  the  sum  of  $600,  which  he 
conTerted  to  his  own  use  instead  of  paying 
It  to  Croft;  that  he  only  paid  Croft  $300, 
making,  with  the  mortgage  he  paid  off  for 
Croft  and  the  Interest,  about  $996.7^;  that 
said  Bum  was  all  that  Perkins  had  ever  paid 
to  Croft  In  money,  directly  or  Indirectly,  on 
the  purchase  of  the  land,  all  of  which  money 
was  a  part  of  the  proceeds  of  the  $1,500 
mortgage  which  Perkins  put  upon  the  land; 
that  at  the  time  of  the  payment  of  the  $300 
he  asked  complainants  to  take  a  mortgage  for 
the  balance  of  the  cash  payment,  which  they 
refused  to  do;  but  were  willing  to  take  a 
mortgage  for  $800,  as  provided  In  the  wrlt^ 
ten  contract;  that  Perkins  having  obtained 
the  deed  for  the  220  acres  of  land,  and  having 
mortgaged  the  same  for  $1,500,  and  retained 
$500  himself,  demanded  of  the  Crofts  that 
they  should  take  a  second  mortgage  on  the 
220  acres  for  $1,800,  due  In  four  years,  for 
l^e  residue  of  the  purchase  money,  and  In- 
formed them  he  could  get  no  more  money 
and  could  pay  no  more  on  the  land;  that 
Perkins  sets  up  as  an  excuse  that  there  had 
been  a  change  made  In  the  terms  of  pay- 
ment, by  which  Croft  agreed  to  take  a  sec- 
ond mortgage  on  the  land  for  $1,800;  that 
Perkins  was  Insolvent  and  unable  to  pay 
anything  on  the  purchase  of  the  220  acres 
except  what  he  realized  by  mortgaging  or 
selling  the  land;  that  the  Crofts,  when 
Perkins  refused  to  make  the  payment  for 
the  land  according  to  the  terms  of  the  con- 
tract, retained  possession  of  the  220  acres, 
and  did  not  take  possession  of  the  80  acres  ' 
Perkins  had  conveyed  to  them  In  part  pay- 
ment for  the  220  acres  of  land.  The  blU 
prays  for  an  Injunction,  and  asks  that  the 
deed  from  Croft  and  wife  to  Perkins  be  set 
aside,  and  said  contract  canceled,  or.  In  case 
said  deed  Is  not  set  aside,  that  complainants 
be  decreed  to  have  a  vendor's  lien  upon  the 
lands  in  the  deed  so  executed  by  them,  for 
the  unpaid  purchase  money,  etc. 

The  answer  of  defendants  denies  that  de- 
fendant WlUIam  J.  Perkins  stated  to  com- 
plalnants  on  the  7th  of  January,  or  at  any 
other  time,  that  he  was  ready  to  pay  for  said 
premises  according  to  said  agreement,  but 
avers  the  agreement  was  abandoned  by  com- 
plainants and  defendants,  and  a  new  verbal 
contract  made,  on  or  about  the  20th  day  of 
December,  1895,  by  which  complainants 
agreed  to  sell  said  220  acres  of  land  to  de- 
fendant Perkins  for  the  sum  of  $3,300,  the 
land  to  he  paid  for,  In  part,  by  conveying  the 
title  to  the  E.  %  of  the  N.  W.  ^  of  section  8. 
township  6  N.,  range  6  E.,  of  the  third  prin- 
cipal pierldian.  In  Effingham  conuty,  HI,,  for 
$1,000,  and  Pei^Ina  to  negotiate  a  loan  for  as 
large  an  amount  as  could  be  borrowed  upon 
the  said  land,  and  after  deducting  $000  from' 
•aid  amount  of  said  loan  said  defendants  to 
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pay  the  complainants  the  remainder;  that 
for  the  residue  of  said  $3,300  defendants 
would  execute  a  note,  secured  by  a  second 
mortgage  upon  the  said  220  acres  of  land, 
payable  In  Ave  years,  with  7  per  cent  Inter- 
est and  that  complainants  should  convey  tUe 
title  to  said  220  acres  to  William  J.  Perklna, 
and  enable  him  to  negotiate  a  loan  and  cuu- 
ply  with  that  agreement;  admits  the  convey- 
ance was  made  January  7,  1896,  by  com- 
plainants to  him,  but  denies  it  was  in  fraud 
of  complainants'  rights  or  for  the  purpose  of 
injuring  them;  that  after  obtaining  the  vltl» 
to  said  220  acres,  and  with  knowledge  on  the 
part  of  complainants,  he  obtained  from  Ka- 
gay  &  Kelly  a  loan  thereon  for  the  sum  of 
$1,500;  that  It  was  agreed  complainants 
should  pay  to  Perkins  out  of  the  proceeds 
of  the  loan  the  sum  of  $500;  that  he  retained 
said  snm,  and  then  paid  $600  to  Kagay  & 
Kelly  on  a  prior  mortgage,  with  $42  Interest 
and  to  S.  F.  Gllmore  $50  Interest  on  a  mort- 
gage, and  $10  for  abstracts,  and  paid  com- 
I^alzuints  $300  In  cash;  that  defendants,  on 
the  7th  of  January,  conveyed  to  complain- 
ants the  80  acres  In  section  3;  that  after- 
wards defHidants  executed  a  note  for  $1,800, 
payable  to  complainants  four  years  from 
January  1,  1896,  with  7  per  cent  Interest, 
and  prepared  a  mortgage  on  said  220  acres, 
to  be  second  to  the  mortgage  for  $1,500,  but 
that  com[daInants  refused  to  accept  the  same, 
and  refused  to  deliver  possession  of  the  land. 
The  answer  denies  all  fraud  and  Intention  of 
dispossessing  complainants  or  Incumbering 
the  land,  except  as  before  stated.  A  replica- 
tion was  filed,  and  at  the  October  term,  1897, 
a  hearing  was  had  and  a  decree  rendered  by 
the  circuit  court  of  Effingham  county  dis- 
missing the  bill,  and  rendering  a  decree 
against  the  plaintiffs  In  error  for  costs.  ▲ 
writ  of  error  was  applied  tor,  and  the  case 
brought  to  this  court 

Henry  R  Kepley  and  R.  0.  Harrah,  for 
plaintiffs  In  error.  Gilmore  &  Gllmore  and 
W.  S.  Holmes,  for  defendants  In  error. 

CRA.IG,  J.  (after  stating  the  facts).  1.  Was 
there  a  subsequent  verbal  contract  changing 
or  modifying  the  written  cMitract?  The  de- 
fendant Perkins  claims  that  the  written 
agreement  was  abandoned  by  both  parties. 
The  complainant  Croft  denies  this,  and  avers 
that  the  sale  was  made  under  the  written 
contract  and  that  be  made  no  verbal  agree- 
ment with  the  defendant  Perkins  for  the  sale 
of  the  land  In  controversy.  The  burden  of 
proof  Is  upon  the  defendants  to  prove,  by  a 
preponderance  of  the  evidence,  the  making 
of  the  alleged  subsequent  verbal  contract. 
The  only  direct  evidence  on  this  point  is  the 
testimony  of  defendant  W.  J.  Perkins,  who 
admits  the  making  of  the  written  contract 
but  claims  he  took  tbe  land  nnder  a  verbal 
contract  subsequently  made,  for  the  same 
consideration  of  $3,300,  and  claims  Croft  wa» 
to  take  a  mortgage  for  $1,800,  due  In  four 
years,  with  7  per  cent  Interest 
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only  testimony  Introdaced  to  corrobo* 
rate  the  theory  at  a  snbseqnent  verbal  con- 
tract Is  that  oC  the  witnesses  Henry  Pllle. 
John  B.  Davfs.  and  Henry  Immlng.  An  ex- 
amination of  the  testimony  of  Pllle  and  Im- 
mlng convinces  us  that  It  Is  entitled  to  Uttle 
weli^t  Pllle  was  almost  a  stranger  to 
Oroft,  having  never  seen  him  bnt  once  be- 
fore. In  ISftSt.when  he  went  to  get  some  to- 
bacco plants.  He  says  that  In  the  spring  of 
1890— In  the  latter  part  of  Febmary-^e  was 
down  at  Charlie  Grosler's  on  a  hone  trade; 
*that  he  was  on  horseback,  and  met  Croft  In 
the  road,  and  went  with  him  about  the  dis- 
tance of  10  rods;  that  he  asked  Croft  to  lend 
him  $2  to  pay  his  taxes,  but  Oroft  said  he 
cdnld  not,— that  he  was  to  get.$2,ES00  from 
Perkins,  bnt  Perkins  faUed  to  get  the  money, 
and  he  had  to  make  an  i^rreement  with  falm 
to  take  $600.,  Chaiies  Crosier  testified  that 
Henry  Pllle  was  never  at  his  house  for  the 
pnrpose  ot  trading  horses,  and  tiiat  he  did 
not  have  any  cwTersatlon  at  his  house  or 
any  other  lAace  In  February,  1886,  about 
trading  horses,  and  did  not  have  any  horses. 
Croft  denies  meeting  Pllle  In  the  road,  or  that 
pnie  asked  him,  there  or  at  any  other  place, 
to  lend  him  8<Hne  money,  and  denies  that  he 
told  him  that  he  had  made  another  contract 
wllh  Pwklns,  or  a  new  <me,  about  sdllng 
the  land  to  him;  that  he  nevw  said  a  wor^ 
to  Pllle  about  the  trade  or  contract,  and  that 
the  only  time  he  ever  saw  Pille  was  two 
years  befwe  the  coming  summer,  which  was 
the  time  when  he  came  for  tobacco  plants. 
George  H.  Smith  testified  Pllle  worked  for 
him;  that  Pllle  had  a  conversation  with  blm 
the  let,  2d,  or  8d  of  Felmury.  1896;  that 
Pnie  said  he  did  not  know  much  of  benefit 
to  either  of  the  parties  to  this  suit;  that 
Pllle  fbced  tiie  time  of  13ie  conversation  with 
Crott  at  the  thne  he  went  for  the  tobacco 
plants,  the  year  before.  Instead  of  In  the  rood. 
Cella  GhiOes.  a  witness  for  complainants,  who 
lived  a  Uttle  over  a  quarter  of  a  mile  from 
Pille,  testified  to  a  cuiversatlon  with  PUle  at 
Pllle's  own  bouse;  that  she  beard  Pllle  say 
that  he  did  not  care  which  one  beat  In  this 
case,  that  he  had  got  his  pay  out  of  It;  that 
he  espected  there  would  be  lots  of  lies  sworn 
to  on  both  sides,  and  that  he  would  swear  to 
a  He  for  a  dollar.  Henry  Zmmli^;,  In  his  tes- 
timony, swears  he  went  to  lease  a  house  of 
Croft,  and  that  Croft  said  they  did  not  get 
as  much  money  as  they  expected,  so  they 
bad  to  make  a  new  contract;  that  Mrs.  Croft 
beard  the  conversation.  This  couTersatlon 
was  after  the  bill  was  fited  In  this  ease,  and 
both  Fred  Croft  and  Margaret  Oroft,  his  wife, 
deny  telling  him  about  the  trade  with  Per- 
kins. John  R.  Davis  testified  he  met  Croft 
In  the  road  near  Crofl^s  house,  about  the 
middle  oC  February,  1896,  and  had  a  con- 
versation with  him  In  regard  to  the  land  deal 
wRh  Perkins;  that  he  asked  him  whether  Iw 
ever  got  the  $2,500  he  was  to  receive  from 
Perkins;  that  he  replied  be  had  not,  but  had 
agreed  that  If  Perkins  would  raise  f 1,500  the 


trade  would  so  on;  that  Perkins  bad  raised 
the  latter  sum;  that  Croft  also  said  some- 
thing about  having  received  80  acres  of  land 
from  Perkins. 

A  careful  perusal  of  the  testimony  of  Pllle 
and  Immlng  convinces  us  that  It  Is  entitled 
to  little  wel^t  In  the  present  inquiry  as  to 
whether  flitee  was  a  subsequent  verbal  con- 
tract Neither  does  the  testimony  of  Joba 
R.  Davis  add  anything  In  ccwroboratlon  of  the 
testimony  of  Perkins  va  the  question  of  this 
verbal  contracL  Croft  denies  that  he  saw 
Davis  at  the  time  or  place  that  Davis  swears 
the  conversation  took  place,  and  denies  he 
made  the  statements  that  Davis  testifies  to. 
Opposed  to  the  above  testimony  la  the  posi- 
tive testimony  of  Fred  Cn^  and  Margaret 
Croft,  hia  wife,  that  no  chaiM^  was  made  In 
the  wrlttoi  contract  and  that  no  verbal  con- 
tract was  afterwards  made.  When  Perkins 
wished  fbe  Crofts  to  take  a  mortgage  for  |lr 
800  they  refused,  and  th^  awear  they  told 
him  they  wanted  their  money  according  to 
the  contract  and  Pertdns  promised  to  get  the 
money  as  soon  as  he  could.  Olunmle  Gouch- 
«aour  .  corroborates  the  Gn^ts.  She  was  at 
tbdr  house  wboi  Perkins  paid  the  1300, 
about  the  18th  of  February,  and  saya  he  told 
them  that  the  money  was  ready;  that  they 
said  they  did  not  want  a  mortgage  for  f 1.800, 
—the  money  that  was  back,— but  wanted  the 
money.  Sallle  Cnrft,  the  wife  ot  George 
Croft,  testified  that  she  heard  Fred  Oroft  teU 
Perklna  that  he  would  not  take  any  seccmd 
mortgage  for  |1,800  an  the  land,  and  George 
Oroft  testifies  to  the  same  efCect.  Another 
fact  proper  to  be  considered  Is  that  the  writ- 
ten contract  was  In  the  hands  of  conqtlalnant 
Croft,  not  taken  up  or  canceled.  The  defend- 
anto  failed  to  eatebllsh,  by  a  preponderance 
of  the  testimony,  that  there  was  a  subsequent 
verbal  contract  dunging  the  written  cratract 
bnt  the  tatimomy  satisfies  us  that  the  written 
contract  is  In  force,  and  that  the  defendanto 
have  failed  to  comply  with  Us  trams. 

2.  Is  the  grantor  Fred  Croft  entitled  to  a 
vendor's  lien  for  the  unpaid  puictiase  money, 
under  the  facts  as  shown  by  the  record  in  the 
case?  The  writtm  contract  provided  that  80 
acres  of  land,  valued  at  $1,000,  should  bu 
taken  as  part  payment  for  the  220  acres  sold 
by  Croft  An  abstract  of  title  was  to  be  giv- 
en by  Perkins  to  the  same.  Perkins  was  to 
pay  all  the  unpaid  purchase  money,  less  the 
$1,000  to  be  itald  In  land.  If  he  could  possibly 
get  it,  on  or  before  the  Ist  day  of  Marcii. 
1896;  but  It  was  also  agreed  in  the  written  con- 
tract that  If  Perkins  could  not  raise  the  fall 
amount  then  Croft  was  to  accept  $2,500,  in- 
cluding $500  paid  by  Perkins  In  land,  and 
take  a  second  mortgage  for  $800,  due  In  om 
year.  Perkins  represented  that  he  had  the 
money  to  pay  for  the  land,  and  Croft  and 
wife,  when  they  executed  the  deed,  undoubt- 
edly expected  to  receive  the  money  in  accord- 
ance with  the  terms  of  the  contract  Croft 
swears  the  deed  was  delivered  to  Perkins  be- 
cause he  said  he  had  the  money  ready  for 
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tbem  azi7  time  they  would  go  to  Efflngham. 
It  appears  from  the  teBtimony  that  he  did  not 
have  the  money  ready,  and  did  not  make  an 
application  for  a  loan  until  January  16, 1896, 
nine  days  after  the  deed  was  given  to  bim 
by  Croft  and  wife.  We  are  Impressed  witli 
the  fact,  from  reading  the  testimony,  that 
Perkins  procured  the  deed  by  fraudulent  rep- 
resentations about  having  the  money,  and  Im- 
posed upon  his  neighbor,  Oroft,  and  after  he 
procured  the  loan  he  attempted  to  avoid  hia 
contract  by  paying  only  (300  to  Croft,  and 
paying  off  an  incnmbrance  of  S600  on  the  220 
acres,  with  ¥42  interest,  and  $60  interest  due 
to  Onmore.  and  retained  fCOO  of  the  money 
borrowed.  This  appears  to  hare  been  all  the 
money  pakl  by  Perkins  to  Oroft  on  the  pur- 
chase of  the  land  out  of  the  91,600  borrowed 
by  Perkins  on  the  land  throngh  Kagay  &  Kel- 
ly. When  Perkins  paid  the  $300,  Croft  and 
his  wife  say  he  wanted  them  to  take  a  mort- 
gage for  the  balance  of  the  cash  payment  on 
the  land,  but  they  refused,  and  wanted  the 
balance  of  the  money  according  to  the  con- 
tract, and  were  willing  to  take  a  mortgage 
for  $800,  as  provided  therein.  Perkins,  after 
be  had  mortgaged  the  land  for  $1,500,  Insisted 
they  should  take  a  m(U^ge  for  $1,800,  due 
In  four  years,  which  they  refused  to  accept 
When  Perkins  refused  to  make  the  payment 
due  under  the  written  contract,  the  Crofts  re- 
fused to  surrender  up  possession,  and  still  re- 
tain possession  of  the  land. 

The  principle  recognized  In  equity  as  to 
liens  whose  existence  is  not  known  or  obliga- 
tion oiforced  at  law,  and  In  respect  to  which 
Hens  courts  of  equity  exercise  a  very  salu- 
tary jurisdiction,  Is  stated  In  2  Story,  Eq.  Jnr. 
(Redfield's  Ed.)  S  1217,  as  foUows:  "In  re- 
gard to  these  liens,  It  may  generally  be  stated 
that  they  arise  from  constractlve  trusts. 
They  are  theref  ote  wholly  Independent  of  the 
possession  of  the  thing  to  which  they  are  at- 
tached as  a  charge  or  Incnmbrance,  and  they 
can  be  enforced  only  In  courts  of  equity.  The 
usual  course  of  enforcing  a  Uesa  In  equity.  If 
not  dlBcbai^red,  Is  by  a  sale  of  the  proper^  to 
which  It  Is  attached.  Of  this  we  have  a 
strong  niustotttlon  In  the  well-known  doctrine 
of  courts  of  equity  that  the  vendor  of  land 
has  a  Uen  on  the  land  for  the  amount  of  the 
purchase  money,  not  only  against  the  reuilee 
himself  and  his  heirs  and  other  privies  In  es- 
tate, but  also  against  all  subeeqnent  pnr- 
chasen  having  notice  that  Qie  purchase  mtm- 
ey  Remains  unpaid.  To  the  extent  of  the  lien 
the  veaHea  becomes  a  trustee  the  render, 
and  his  helra  and  all  i^ber  persons  claiming 
under  them  with  such  notice  are  treated  In 
the  same  predicament"  In  section  1219  the 
same  author  also  says:  "The  principle  upon 
which  conrts  of  equl^  have  proceeded  In  ee- 
tablliAlng  this  Hen  In  the  nature  of  a  trust  Is 
that  a  person  who  has  gotten  the  estate  of 
another  ought  not  In  conscience,  aa  between 
tbem,  to  be  allowed  to  keep  It  and  not  pay 
the  full  consideration  money."  ^Is  doc> 
trine  hai  been  recognised  br  this  court  In 


Dyer  v.  Martin,  4  Scam.  146,  In  the  following 
language  (page  151):  "In  fact,  it  Is  a  general 
rule  In  equity— and  It  requires  a  very  sttoi^ 
case  to  make  an  exception— that  no  man  shall 
be  compelled  to  part  with  his  title  till  be  re- 
ceives the  consideration;  and  so  vigilant  are 
the  courts  of  equity  to  protect  the  seller  that 
although  an  absolute  conveyance  be  made, 
and  no  mortgage  or  other  security  taken,  still. 
In  the  hands  of  the  vendee  or  a  snbseqnent 
purchaser  with  notice,  the  vendor  has  a  lien 
on  the  land  for  his  money."  A  vendor's  Uen 
proper  arises  In  cases  where  the  owner  of 
land  conveys  the  same  by  deed,  thus  devest- 
ing himself  of  the  legal  title,  and  where  some 
part  or  all  of  the  purchase  price  remains  un- 
paid. In  such  case  the  grantor  retains,  In 
equity,  a  lien  for  the  unpaid  purchase  money. 
BoblDson  V.  Appleton,  124  lU.  276.  16  N.  E. 
761.  The  case  at  bar  comes  clearly  wlthm 
this  principle  of  equity.  Fred  Croft,  the  ven- 
dor, conveyed  the  220  acres  of  land  to  W.  J. 
Perkins,  the  vendee.  The  legal  title  Is  still 
In  the  vendee,  and  a  part  of  the  purchase 
money  remains  unpaid. 

Under  the  written  contract  between  Croft 
and  Perkins  the  220  acres  of  land  were  sold 
at  $15  per  acre,  making  the  total  considera- 
tion $3,300.  Croft  was  to  take  80  acres  of 
land  as  part  payment  for  $1,000,  free  of  In- 
cumbrance. The  balance  of  the  purchase 
money  was  to  be  paid  by  Perkins  on  or  be- 
fore March  1,  1606.  but  If  Perkins  could  not 
raise  all  the  money,  then  Croft  was  to  acc^t 
$2,500,  Including  $500  paid  by  Perkins  (n 
land,  and  take  a  second  mortgage  for  the  re- 
maining $800,  due  In  one  year,  with  7  per 
cent.  Interest  It  la  admitted  that  the  deed 
was  made  by  Perkins  for  the  80  acres  which 
were  to  be  taken  by  Croft  for  $1,000  (the  In- 
cumbrance of  $500  to  be  satisfied)  towards 
the  purchase  price  of  the  220  acres,  but  It  Is 
contended  that  It  was  not  worth  that  amount 
The  land,  by  the  proof,  was  within  a  few 
miles  of  Croft's  home,  and  could  have  been 
easily  seen  by  him,  and  he  could  hare  sa tie- 
fled  himself  of  its  value.  If  he  was  cheated 
as  ia  Its  value.  It  was  through  his  own  neg- 
ligence. 

The  testimony  shows  that  only  $300  In  mon- 
ey was  paid  Oroft;  that  Perkins  paid  off  an 
Incumbrance  of  $600,  and  $42  Interest,  which 
was  a  lien  upon  the  220  acres,  and  paid  to  8. 
F.  Gllmore  $60  Interest  due  from  Oroft  on  a 
mortgage  on  another  tract  of  land,  and  some 
expenses  for  abstracts,  making  tlie  total 
amount  paid  by  Perkins  to  Croft  $0D6.TC. 
which,  with  the  $600  In  land,  makes  a  total 
of  $1,406.76  paid  by  PeAlns  on  ihe  pnrduue 
price  of  the  220  acres.  Perkins  testlfles  he 
told  tbe  Crofts  that  If  they  would  take  the  80 
acres  of  land  be  had  In  Union  township  at 
$1,000,  or  at  $500  subject  to  a  mortgage  ai 
$600.  he  could  get  his  equity  out  of  his  80.  If 
nothing  els&  nils  shows  that  It  was  und^ 
stood  by  Perkins  that  he  was  only  to  receive 
$600  for  bis  80  over  and  abore  the  mortgage, 
which  woold  leave  a  balance  ct  $1,803.26  due 
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Croft  on  flie  pnrcliase  price,  for  wblcb,  as 
vendor,  he  should  have  a  Uen  npon  the  220 
acres,  snbject  to  the  mortgage  of  $1,600;  the 
mortgagee  having  loaned  the  money  without 
notice,  80  far  as  the  record  showSf  of  the 
rights  of  Croft  The  decree  of  the  circuit 
court  is  reversed,  and  the  canse  remanded, 
with  directions  to  •the  conrt  to  enter  a  decree 
reqnh^g  Perkins  to  pay  the  amount  found 
doe,  with  Interest  thereon,  within  a  short 
day,  to  be  fixed  by  the  court,  and,  in  default 
€t  payment,  that  the  premises  be  sold  In  sat- 
isfaction of  the  amount  Reversed  and  re- 
manded* 


074  HL  603) 

HANCOCK  V.  SINGER  MFO.  00. 

(Supreme  Court  of  Illinoli.  Oct  24,  1898.) 

Afpbax.  Am  Brror— Mauciodb  Pwmbcdtiob— 
Rbviiw. 

1.  Under  the  practice  act  as  amended  by 
Act  June  2,  1877  (Laws  1877,  p.  152),  making 
tiie  decision  of  the  appellate  conrt  conclusive 
on  questions  of  fact  the  Bupreme  court  can- 
not review  them  on  appeal. 

2.  In  an  action  for  malicious  prosecntlon,  It 
appeared  that  plaintiff  was  arrested  on  com- 
plaint of  an  agent  of  defendant  that  such 
agent  had  no  authority  to  act  for  defendant  for 
such  purpose,  and  that  defendant  never  adopt- 
ed or  ratified  the  act  hot,  as  soon  as  advised 
of  It  disafflmed  it.  Beid,  that  plaintiff  was 
not  entitled  to  recover. 

Appeal  from  appelate  court.  Fourth  dis- 
trict 

Acdon  by  John  H.  Hancodc  against  the 
Singer  Manufacturing  Company.  Frmn  a 
Judgment  for  plaintUf,  defendant  i^vealed  to 
the  appellate  court,  and  from  a  judgment  of 
revtfsal  (74  HL  App.  866)  lAalntlff  appeals. 
Afllrmed. 

John  J.  Brenholt,  for  lyipellant  Wise  & 
McNulty,  for  appellee. 

CRAIO,  J.  This  was  an  action  brought  by 
John  H.  Hancock  against  the  Singer  Manu- 
facturing Company  for  malicious  prosecution. 
It  appears  that  Hancock  was  arrested  upon  a 
warrant  sworn  to  by  one  Preston,  claiming 
to  be  an  agent  of  the  Singer  Mannfacturlug 
Company,  and  In  the  complaint  it  was  char- 
ged that  Hancock  was  guilty  of  malicious 
mischief,  In  taking  apart  and  injuring  a  sew- 
ing machine,  the  property  of  the  Slnga  Man- 
ufacturing Company.  The  warrant  was  is- 
sued by  the  justice  on  May  22,  1896,  and  de- 
livered to  a  constable.  On  the  same  day  the 
ccmstable  served  the  warrant  and  Hancock 
gave  ball  for  his  appearance  before  the  jus- 
tice npon  a  future  day.  Three  days  thereaft- 
er the  prosecution  was  abandoned  and  dis- 
missed, and  this  action  was  brought  to  recov- 
er damages  for  the  arrest  On  a  trial  before 
a  jury  a  verdict  was  returned  In  favor  of 
Hancock  fix  $1,800,  upon  which  the  court  en- 


tered judgment  The  Singer  Manufacturing 
Company  appealed  to  the  appellate  conrt 
where  ttie  judgment  was  reversed,  and  a  re- 
manding order  refused.  Upon  reversing  the 
judgment  the  appellate  court  made  a  flndlog 
of  facts,  which  was  Incorporated  in  Its  judg- 
ment, as  follows:  "Daniel  Preston,  pretend- 
ing to  act  as  agent  of  appellant  for  the  pur- 
pose, C(HnpIained,  under  oath,  to  a  justice  of 
the  peace  of  Madison  county.  In  this  state, 
that  ai^^lee,  at  and  In  the  county,  had  com- 
mitted the  crime  of  malicious  mischief,  done 
to  a  Singer  sewing  machine,  the  property  of 
appellant  and  amwllee  was  arrested  on  a 
warrant  Issued  on  the  complaint  That  said 
Preston  was  not  the  agent  of,  and  bad  no 
authority  to  act  for,  appellant  for  such  pur- 
pose. That  appellant  never  in  any  way 
adopted  or  ratified  his  act,  but  &s  soon  as 
advised  of  It  promptly  disaffirmed  It  nnd  no 
trial  was  had,  but  the  comtdalnt  was  dismiss- 
ed at  Preston's  cost  Preston  was  the  agoit 
of  appellant  but  hia  authority  was  expressly 
confined  to  the  selling  and  leasing  of  sewing 
machines,  and  the  collection  of  money  there- 
for." The  appdUate  conrt  did  not  reverse  the 
judgment  of  the  trial  court  on  account  of  any 
erroneous  rulings  on  questions  of  law,  but 
found  the  facts  different  from  the  finding  ia. 
the  trial  conrt,  and  Incorporated  that  finding 
In  Its  judgment  and  reversed  on  the  ground 
that  the  evidence  did  not  authorize  a  recov- 
ery. Under  section  87  of  the  practice  act 
as  amended  by  the  act  ot  June  2,  1877  (Laws 
1877,  p.  162).  the  judgment  of  the  app^ate 
conrt  is  final  and  condusive  as  to  all  matters 
ot  fact  In  controversy.  The  decision  of  Qie 
appellate  court  being  conclusive  on  the  ques- 
tions of  fact  'we  cannot  review  them  on  ap- 
peaL  Williams  v.  Forbes,  114  111.  167,  28  N. 
E.  463.  Whether  the  finding  is  right  or 
wrong  Is  a  question  that  does  not  arise  here. 
There  is  therefore  but  one  qnestlm  inwp»ly 
before  us  on  this  record,  and  that  Is  whether, 
on  the  facts  as  found  by  the  appellate  court, 
the  law  authorizes  or  precludes  a  recovery. 
If  the  Singer  Manufacturing  Company  did 
not  cause  the  arrest  of  a^^ellant,  no  argu- 
ment is  needed  to  establish  the  imposition 
that  it  could  not  be  held  llaMe  to  respond 
in  damages  for  the  arrest  The  only  way  in 
which  tt  was  sought  to  hold  the  company  lia- 
ble was  that  Preston,  who  was  an  agent  of 
tiie  SlDger  Manu&ctnrlng  Ccunpany,  caused 
the  arrest  But  the  appellate  court  found 
Preston  was  not  the  agent  of  Qie  company, 
and  had  no  anthwlty  to  act  as  such  in  caus- 
ing the  arrest.  As  he  was  not  therefore,  the 
agent,  his  acts  could  not  be  binding  on  the 
company,  unless  ratified,  which  was  not  the 
case.  Under  the  facts  as  tbey  appear  in  the 
record,  the  judgment  of  the  i^pellate  court 
holding  that  no  recovery  could  be  had,  was 
right,  and  It  wiU  be  afiinned.  Ju^ment  af* 
firmed. 
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BTJBB  T.  BLOEMER. 

(Sm^reme  Conrt  of  XUlnoiB.  Oct  24,  18^.) 
SA.LS  or  Decedent's  Laud— Notice  to  Heibs. 

L  Ad  administratrix  petitioned  for  and  ob- 
tained leave  to  sell  real  estate  of  her  intestate 
to  pay  his  debte.  One  of  the  hrirs  was  not 
made  a  part7  to  the  proceeding,  nn-  served 
with  process,  nor  did  he  enter  an  appearance. 
Hdd,  that  the  eale,  aa  to  him,  being  void,  his 
title  was  unaffected  thereby. 

2.  A  decree  for  the  sale  of  real  estate  of  an 
intestate  was  obtained  without  notice  to  one  of 
the  heirs,  and  without  making  him  a  party. 
The  land  was  sold,  and  the  purchaser  mort- 
gaged it  to  obtain  the  purchase  money,  which 
was  paid  to  the  administratrix,  and  applied  by 
her  to  the  payment  of  inteetate's  debts.  Btid, 
that  the  payment  of  snch  debts  did  not  vali- 
date the  proceedings  or  transfer  the  title  of 
BDch  beh  either  to  the  mortgagee  or  to  the 
purchaser. 

Appeal  from  circuit  court,  EfflDghAm  coun- 
ty; W.  M.  Farmer,  Judge. 

Bill  by  Henry  Bloemer  against  Amos  8. 
Burr  for  partition.  From  a  decree  In  favor 
of  complainant,  defendant  appeals.  Affirmed. 

W.  G.  Cloyd  and  B.  F.  Kagay,  Sr.,  for  ap- 
pellant Ghas.  H.  Kelly  and  R.  0.  Harrab, 
for  appeDee. 

OARTWRIGHT,  J.  Frederick  Thoele  died 
January  1,  1881,  seised  in  fee  simple  of  cer- 
tain real  estate  in  Effingham  county,  occu- 
pied as  hfs  homestead.  Mary  Thoele,  his 
-widow,  survived  him;  and  he  left  eight  chil- 
dren, and  appellee,  his  grandchild,  only  child 
of  his  deceased  daughter,  Elizabeth,  hla  only 
heirs  at  law.  The  widow  continued  to  oc- 
cupy the  premises  as  a  homestead,  and  was 
appointed  administratrix  of  the  estate.  On 
February  6, 1888,  she  ffied  in  the  county  court 
a  petition  for  leave  to  sell  the  real  estate  to 
pay  the  debts  of  the  deceased;  and  at  the 
March  term,  1888,  a  decree  was  entered  or- 
dering the  sale  of  the  real  estate  for  that 
purpose.  To  this  proceeding  appellee  was  not 
made  a  party,  or  served  with  process,  and 
did  not  enter  his  appearauce.  He  lived  In 
the  neighborhood  of  the  premises,  and  the 
parties  knew  of  his  relationship,  but  supposed 
or  were  advised  that  he  was  not  an  heir,  and 
bad  no  Interest  in  the  property.  On  April  7, 
1888,  the  real  estate  was  sold,  under  the  de- 
cree, for  f 1,800,  to  Joseph  Thoele,  uncle  of  ap- 
pellee, and  a  deed  was  afterwards  executed 
and  delivered  to  him.  .  On  October  1,  1888, 
Joseph  Thoele,  the  purchaser,  together  with 
bis  wife  and  Mary  Thoele,  the  widow,  who 
was  In  possession  and  held  homestead  and 
dower  rights  in  the  premises,  executed  a  mort- 
gage to  apitellBnt  of  the  property  for  fl,400 
loaned  by  appellant  This  money  was  used 
by  Joseph  Thoele  to  complete  the  purchase, 
and  when  received  by  the  administratrix  was 
applied  to  the  payment  of  debts  according  to 
the  decree.  Default  was  made  In  iiayment 
of  this  mortgage,  and  it  was  foreclosed.  The 
.widow  continued  to  occupy  the  premises  as 
a  homestead,  but,  the  parties  falling  to  re- 
deem, she  was  devested  of  her  homestead 


and  dower  rights,  and  In  February,  1898,  left 
the  premises.  Thereupon  appellee  filed  his 
bill  in  this  case  In  the  circuit  court  against 
appellant  for  partition.  These  facts  were 
shown  upon  the  hearing,  and  it  was  decreed 
that  appellee  owned  In  fee  an  undivided  one- 
ninth  of  the  premises,  and  partition  was  or- 
dered accordingly. 

The  real  estate  In  question,  upon  the  death 
of  Frederick  Thoele,  descended  to  and  vested 
In  his  heirs  at  law;  and  complainant,  as  one  of 
them,  was  vested  with  an  undivided  one- 
ninth  interest  The  administratrix  took  no 
title  to  the  real  estate,  and  as  such  had  no 
control  or  concern  with  It  except  a  naked 
power  to  sul^ect  It  to  sale  for  the  payment 
of  debts.  Ryan  v.  Duncan,  88  111.  144.  The 
administratrix  had  a  right  to  apply  to  the 
county  court  for  an  order  to  sell  the  real 
estate,  If  necessary;  but  in  that  proceeding 
complainant  had  a  right  to  be  heard,  before 
the  court  could  deprive  him  of  his  property. 
His  title  as  an  heir  could  not  be  devested 
by  the  proceeding,  unless  he  was  made  a 
party.  If  notice  of  such  a  proceeding  Is  not 
given,  or  an  appearance  entered,  so  that  the 
court  acquires  Jurisdiction  of  the  person  of 
the  heir,  the  decree  will  be  void,  and  bind- 
ing upon  no  one,  and  may  be  disputed  in  any 
proceeding,  whether  direct  or  collateral.  Mor- 
ris V.  Hogle,  37  111.  150;  Clark  v.  Thompson, 
47  lU.  25;  Botsford  v.  O'Conner,  57  EL  72; 
Fell  V.  Young,  63  IlL  106.  Complainant  was 
not  made  a  party,  and  did  not  enter  his  ap- 
pearance, and  consequently  his  title  was  un- 
affected by  the  proceeding.  As  to  him,  it 
was  void.  The  premises  were  In  possession 
of  bis  grandmother  until  shortly  before  he 
commenced  his  salt  and  there  Is  nothing  in 
the  case  wblch  could  estop  him,  or  affect  bis 
rights  in  any  manner.  Tlie  mortgagors  owned 
only  eight-ninths  of  the  tltie,  and  their  mort- 
gage conveyed  no  more.  The  fact  that  the 
money  loaned  was  used  In  the  payment  of 
debts  did  not  validate  the  proceedings,  or 
transfer  complainant's  title  either  to  defend- 
ant or  to  the  purchaser  at  the  sale  under  the 
decree  of  the  court  The  parties  knew  of  his 
relationship,  and  were  simply  mistaken  as 
to  the  law.  ^e  decree  Is  affirmed.  Decree 
afibmed. 

(Xn  111.  M) 

BTDBB'S  ESTATE  et  aL  T.  GITT  OF 
ALTON. 

(Supreme  Court  of  Illinois.  Oct  24,  1898.) 

UnMIOtPAL  CoarOR&TIOHfr— KECOHHS-AlIBNnMIKT 
— StKBBT-IiIPKOVBMBKT— AsSEflSHEST— DSSCHIP- 

Tiox  or  Sbwbk— Outlet— EvjoBNCB— Witness- 
es. 

1.  Where  an  officer  of  a  municipal  corpora- 
tion, having  charge  of  its  records,  produces 
them  in  court  as  the  record,  they  can  be  at- 
tacked oqIv  for  fraud. 

2.  Though  the  record  of  the  proceedings  of  a 
city  council  was  not  written  up  when  It  was 
examined  by  witnesses,  the  clerk,  having  the 
custody  thereof,  may  amend  it  according  to  his 
knowledge  of  the  truth,  or  the  city  council 
may  order  it  to  be  corrected  according  to  the 
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facts,  eren  after  It  has  been  approred,  where 
no  piiTate  rights  have  attached. 

8.  Where  an  ordinance  directs  the  levy  of  the 
total  cost  of  a  street  improTemcat  (with  the 
excrotlon  of  a  definite  portion),  and  provides 
for  its  assessment  on  abutting  property  in  pro- 
portion to  frontage,  it  need  not  fix  the  amount 
to  bi  assessed  By  the  commisaioners.  Such 
amount,  nnder  the  statute,  may  be  ntfaMQuent- 
ly  ascertained. 

4.  An  ordinance  providing  for  an  assessment 
for  the  construction  of  a  sewer  is  sufficiently 
certain  in  specifying  the  character  and  location 
of  the  improvement,  where  it  places  the  point 
of  tieginnmg  at  the  intersection  of  the  center 
lines  of  two  streets,  provides  that  it  shall  ex- 
tend iJierefrom  along  the  center  lines  of  speci- 
fied streets  to  a  point  of  connection  with  an- 
other sewer,  and  states  Its  depth  at  the  p<^t 
of  beginning  and  et  its  Inteneetlons  with 
cross  streets. 

6.  Ad  ordinance  proridinc  for  an  assessment 
for  the  conatractlon  of  a  sewer  Is  not  invalid 
because  the  ontlet  provided  thereby  (a  sewer 
to  be  constrncted)  was  not  in  fact  constructed 
at  the  time  the  assessment  was  made. 

6.  Under  City  and  Village  Act,  art  9,  con- 
ferring on  cities  and  village  authority  to  make 
local  improvements  by  special  assessment,  it  is 
competent  for  them  to  declare  what  shall  be  a 
local  improvement,  provided  It  be  reasonable 
and  proper;  and  It  Is  not  ^  unreasonable  exer- 
cise of  such  power  for  a  city  council  to  provide 
that  the  ontlet  of  a  proposed  sewer  shall  be 
another  sewer,  to  be  thereafter  constructed. 

7.  Commissroners  appointed  to  make  the  as- 
sessment for  a  local  improvement  are  not  com- 
petent witnesses  to  impeach  their  ,own  report 
by  allowing  that  the  oath  which  was  signed  by 
them,  and  whidi  tiie  notary  certified  they  bad 
taken,  was  not  in  fact  taken. 

Appeal  from  Madison  county  court 
Proceedings  to  levy  a  special  assessment 
by  the  city  of  Alton.  The  assessment  roll 
was  confirmed,  over  the  objections  of  the 
Simon  Ryder  estate  and  others,  and  the7 
appeal.  Affirmed. 

TravouB  &  Wamock,  for  appeUanta,  Hen* 
17  &  Baker,  Jr.,  for  appellee. 

PHUJJFS,  X  m  1^95  the  city  eonncU 
of  the  clt7  of  Alton  passed  an  ordinance 
proTldlng  for  the  building  of  a  Be#er  in 
lAngdoa  street,  commoidngr  at  aigfath 
street,  and  extoidinK  to  Its  intersection  vlQi 
an  nnderground  sewer  to  be  built  and  con- 
structed In  EVont  street;  vhlch  last-named 
sewer  was  to  be  bnllt  by  the  St  Clair,  Madi- 
son &  Belt  Railroad  Company  under  an  ordi- 
nance granting  said  railroad  company  cer- 
tain privileges  and  franchise,  and  hj  Tbrtue 
of  a  resolution  of  tbe  city  council  authoriz- 
ing and  approving  the'  Front  street  sewer, 
to  be  known  as  the  "Burilngton  Intercepting 
Sewer."  The  ordinance  provided  that  at 
Eighth  and  Langdon  streets  the  sewer  should 
be  placed  at  a  depth  of  12  feet  below  the 
snrface  <tf  the  street,  at^venlh  and  Xjang- 
don  streets  14  feet  below,  at  Sixth  and 
Langdon  streets  15  feet  below,  and  at  Its 
intersection  with  the  Interaeptlttg  sewer  10 
feet  below.  After  the  adoption  by  tbe  city 
of  the  ordinance  providing  for  the  building 
of  the  sewer,  and  pBylng  for  a  certain  part 
thereof  by  general  taxation,— the  residue  be- 
ing apportlwied  as  a  special  tax  on  the  coo- 


tlguouB  proper^  in  proportion  to  frontage,— 
a  committee  wa4  i^n^ohited  to  make  an  as- 
settoment  ot  tbe  cost  of  the  sewer,  .who 
reported  the  same  to  the  city  council  A 
petition  was  filed,  and  certain  lot  owners  ap- 
peared and  filed  objections  to  confirming 
the  Bssesnnmt  roll.  Tbe  objections  em- 
bodied in  the'  abstract  are:  First,  that  tba 
assessment  was  unauthorized,  and  the  pro- 
ceeding thereunder  was  null  and  void;  third, 
that  tbe  ordinance  is  void  aa  requiring 
another  cost  to  be  assessed  against  the 
abutting  property  In  propnrtlon  to  frontage, 
without  refermice  to  benefits  to  accrue; 
sixth,  that  the  property  of  objectors  had  not 
been,  and  will  not  be,  benefited  try  the  con- 
atructlon  of  aald  sewer;  seventh,  that  there 
was  no  outlet  for  said  sewer;  tenth,  that 
the  conunlssloners  appointed  to  make  the 
assessment  did  not  take  the  oath  required 
by  law;  fourteenth,  that  the  sewer  is  Im- 
properly constructed,  and  Is  a  menace  to 
public  health;  fifteenth,  that  the  ordinance 
Is  void  because  the  dty  council  did  not  In 
the  ordinance,  or  In  any  way,  determine  or 
fix  the  sum.  to  be  assessed  as  a  qE>eclal  tax, 
or  give  any  data  by  which  such  sum  could 
be  easily  determined;  nineteenth,  because 
the  ordinance  does  not  specify  tbe  nature, 
character,  and  description  of  the  Improve- 
ment, as  required  by  statute.  In  ailment 
appellants  referred  to  a  part  of  the  ^sove 
objectkma.  Certain  iegal  objections  were 
overruled,  and  evidence  ottered  on  certain 
objections  triable  before  a  Jury  was  ec- 
duded,  which  action  presents  tbe  qufflUtma 
for  determination  cm  this  record. 

The  first  objection  la  that  the  report  of  the 
committee  w^bfag  an  assessment  of  the 
cost  of  the  Impn)rement  was  never  approved 
by  the  city  council.  It  was  attempted  to 
be  shown  by  certain  witnesses  who  exam- 
ined the  records  of  the  dty  derk  <tf  the  dly 
ot  Alton  that  the  same,  when  examined  tqr 
Uiem,  did  not  ^ow  that  the  committee 
pointed  und»  the  ordinance  made  a  report 
which  was  approved.  ■  The  record  produced 
recites  that  the  special  committee  appointed 
under  the  ordlnanra  made  a  report,  which 
was  approved,  all  the  memben  voting  aye, 
and  then  sets  out  the  report  as. made  to  the 
dty  councU.  Whether  the  recorA  was  wiltp 
tan  up  at  tlw  time  tbe  examination  was  made 
by  the  witnesses  called  la  not  shown,  for 
no  attonpt  was  made  to  show  that  the  ree- 
(Wd  of  the  council  aa  produced  by  tbe  dty 
clerk  was  wrong.  Where  an  officer  of  a 
muntdpal  cwporatlon,  having  charge  «f  the 
rectffds,  .produces  the  same  as  the  record, 
the  same  can  be  attacked  only  for  Crand; 
and,  if  the  record  was  not  written  up  at 
the  time  It  was  examined  by  the  wltnessea, 
the  clerk  may  amend  the  sauM  according 
to  his  knowledge  of  tiie  tmtoi,  so  long  as  he 
has  the  custody  thereof  as  clrafe.  Blott  v. 
Beynolda,  27  Tt  206.  Nor  wiU  the  writing 
up  of  the  record  according  to  the  actual  facts 
vitiate  the  acts  ol  the  council  beeause  tt 
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may  not  have  been  written  np  at  a  time 
when  a  certain  witnesB  sought  to  examine 
same.  Town  of  St  Charles  t.  O'Malley, 
18  111.  407.  A  city  council  may,  unless  pri- 
vate rights  have  attached,  order  the  record 
of  Its  own  proceedings  to  be  corrected  ac- 
cording to  the  facta*  even  after  U  has  once 
been  approved.  It  was  shown  that  the  coun- 
cil did  approve  the  report  of  the  committee. 
The  objection  made,  that  the  filing  of  tbe 
petition  for  asaessment  was  unauthorized, 
and  the  proceedings  had  thereiuider  were 
null  and  void,  was  proi>erly  overruled. 

It  is  next  objected  that  the  ordinance  does 
not  fix  the  amount  of  money  to  be  assessed 
by  the  commissioners  as  a  special  tax.  Sec- 
tion 8  of  the  ordinance  provides  that  the 
«ntire  cost  of  this  improvement  shall  be  paid 
for  by  special  taxation,  except  a  portion  of 
the  sewer  mentioned,  which  is  to  be  paid 
for  by  the  city.  Wbere  an  ordinance  di- 
rects the  levy  of  the  total  cost  of  the  Im- 
provement—excluding street  Intersections 
and  the  right  of  way  of  railroad  companies, 
—and  provides  for  Its  assessment  on  abut- 
ting property  Id  proportion  to  frontage,  *by 
fixing  the  total  tax  to  be  levied,  the  cost 
may  be  ascertained,  under  the  statute,  by 
the  committee.  Green  v.  City  of  Sprlng- 
fleld.  180  HL  615,  22  N.  B.  602.  Tbe  record 
in  this  case  shows  the  commlsslwiers  ap- 
pointed by  the  county  court  under  the  pe- 
tition filed  therein  did  not  assess  the  total 
amount  of  the  cost  against  the  property 
owners,  but  excluded  tb««from  the  cost  of 
the  construction  of  the  said  sewer  through 
a  certain  square.  From  the  report  of  the 
committee  to  the  council  the  commissioners 
were  able  to  determine  the  exact  cost  of 
the  sewer  through  the  public  square,  which . 
was  to  be  paid  for  by  the  dty,  and,  the 
total  cost  having  been  determined,  sufficient 
data  were  given  to  determine  the  amount  to 
be  apportioned  according  to  frontage,  as  it 
was  a  simple  question  of  subtraction  to  de- 
termine tbe  total  amount  charged  to  prop- 
erty owners,  being  tbe  total  cost  less  tbe 
amount  to  be  paid  for  by  the  dty. 

It  is  next  objected  that  the  ordinance  fails 
to  specify  the  nature,  character,  and  descrip- 
tion of  the  Improvement  as  required  by  the 
statute.  The  first  section  of  the  ordinance 
declares  that  tbe  sewer  shall  commence  at 
a  point  where  the  center  line  of  Eighth  street 
Intersects  the  center  line  of  Langdon  street 
at  which  point  said  sewer  shall  be  placed  12 
feet  below  the  surface  of  Eighth  street; 
thence  the  sewer  is  to  be  laid  along  the  center 
line  of  Langdon  street  until  it  Intersects  the 
center  line  of  Seventh  street  at  which  point 
the  sewer  Is  to  be  placed  at  a  depth  of  14 
feet.  The  description  continues  along  Lang- 
doo  street  in  the  same  manner,  giving  Its 
depth  in  Sixth  street,  In  Seminary  square,  In 
Fourth  street  in  Third  street  In  Second 
street  &iid  In  Front  street  and  the  point 
where  the  connection  with  the  Front  street 
sewer  is  made.   This  is  sufficiently  certain 


as  to  the  character  and  location  of  the  im- 
provement and  tbe  nature  and  deecriptlon 
of  the  same  are  not  objected  to. 

Objection  Is  made  that  there  Is  no  outlet  to 
the  sewer,  inasmuch  as  the  proposed  outlet 
Is  at  a  point  where  a  sewer  Is  to  be  construct- 
ed. That  cannot  affect  the  validity  of  the 
ordinance,  or  the  right  to  levy  the  special  tax 
and  spread  the  assessment.  In  Maywood 
Co.  V.  Village  of  Maywood.  140  ni.  216,  29 
N.  B.  704,  an  objection  was  urged  that  the 
outlet  for  the  sewer  was  on  private  property; 
and  It  was  hdd  that  whetiier  the  right  had 
been  exercised  to  demand  an  outlet  or 
whether  the  right  of  way  was  otherwise  ac- 
quired at  tbe  time  such  assessment  was  made, 
could  make  no  dlfTerence  as  to  the  validity  of 
tbe  assessment  In  Burhans  v.  Village  of 
Norwood  Park,  138  lU.  147,  27  N.  E.  1068,  It 
was  held  that  the  fact  ttmt  the  prop(»ed  sys- 
tem of  sewerage  In  Qie  village  had  no  outlet 
except  over  private  ground  would  be  no 
reason  for  declaring  the  ordinance  void  be- 
fore the  ground  had  been  obtained,  by  con- 
demnation or  otherwise.  To  the  same  effect 
is  Payne  v.  Village  of  South  Springfield,  161 
lU.  286,  44  N.  E.  lOS.  The  ordinance  upon 
Its  face  provides  for  an  outiet  and  that  is  all 
that  Is  required.  The  ordinance  cannot  be 
declared  void  because  the  outlet  was  not  In 
fact  constructed  at  the  time  the  assessment 
was  sought  to  be  made. 

Objection  is  made  that  the  Improvement  is 
unreasonable,  and  would  be  a  menace  to  the 
public  health.  This  evidence  was  exduded 
by  the  court  on  appellee's  objection.  Under 
article  9  of  the  dty  and  village  act,  conferring 
upon  cities  and  villages  authority  to  make 
local  Improvements  by  special  assessment  or 
by  special  taxation,  It  is  competent  for  them 
to  declare  what  shall  be  a  local  hnprove- 
ment  provided  the  said  improvement  is 
reasonable  and  proi»er.  A  sewer  is  clearly  a 
local  improvement  and  conserves  the  public 
health.  There  was  here  an  attempt  to  show 
that  the  sewo*  would  be  a  menace  to  public 
health,  by  reason  of  the  fact  that  an  outlet 
had  not  been  opened;  the  ordinance  providing 
Cor  its  emptying  into  a  sewer  to  be  thereafter 
constructed.  It  was  within  the  power  of 
the  city  council  to  so  provide,  and  there  was 
not  an  unreasonable  exercise  of  that  power. 
The  offer  of  proof  of  the  construction  of  the 
sewer  without  having  an  outlet  opened  was 
not  relevant  evidence,  and  It  was  not  error 
to  refuse  to  permit  the  same  to  be  intro- 
duced. 

It  is  finally  objected  that  tbe  commission- 
ers appointed  by  the  county  court  to  moke 
the  assessment  did  not  take  the  oath  required 
by  law.  The  objectors  called  as  a  witness 
Z.  B.  Job.  one  of  the  comnjisslonera,  and  of- 
fered to  prove  that  the  paper  which  purport- 
ed to  be  the  oath  taken  by  the  commissioners 
was  not  in  fact  sworn  to  by  them.  It  an- 
[>eared  that  the  oath  required  of  the  com- 
missioners had  been  signed  by  them,  and  the 
notary  public  bad  certified,  under  his  band 
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and  seal,  diat  fbey  bad  taken  the  oath.  One 
of  the  cranmlsBlonen  cannot  be  heard  to 
Impeach  his  own  report,  nor  can  he  Impeach 
the  foundation  upon  which  the  report  rests. 
It  was  not  error  In  the  court  to  refuse  to 
hear  evidoice  from  one  of  the  commissioners 
that  the  oath  had  not  In  fact  been  administer- 
ed to  him.  Wright  t.  01t7  of  Chicago,  48 
111.  285;  Quick  t.  Village  of  River  Forest, 
180  lU.  323.  22  N.  B.  816. 

The  above  are  the  onl7  objections  urged, 
and  It  is  unnecessary  for  us  to  consider  oth- 
ers, as  the  objections  thweto  may  be  con- 
sidered waived.  The  judgment  of  the  coun- 
ty court  of  Uadlson  county  ii  affirmed. 
Judgment  affirmed. 


(174  ni.  448) 

LOUISTILZ^B  ft  N.  R.  GO.  v.  lUilNOIS 

GENT.  B.  CO. 
(Snpreme  Conrt  of  Illinois.   Oct  24,  1898.) 

lUltAOADB— KlOHT  OF  WaT— LSASBB— COVKnA.HTS 

BoKyiHQ  wiTB  tni  LjLMo— SPBCirio  Pbkfokh- 

AKCB— LacHH  —  PaETIIS  —  MOBTOAOIS  —  FOBB- 

CL08DRB— Statuts  ow  FxArDs  —  Judomssts — 
Etidbkoi. 

1.  An  aneement  whereby  a  railroad  com- 
pany which  had  constmcted  its  road  across 
the  right  of  way  of  another  was  permitted  to 
maintain  its  tracks  there  for  10  years,  in  con- 
sideration of  the  payment  of  one  dollar  a  year 
and  all  taxes  assessed  aeainst  the  tracks,  and 
the  maintenance  of  crosnna  frogs,  and  the  fur- 
nishing of  signals  and  awltchmen,  and  saving 
the  other  harmless  from  damages  arising  from 
collision.  Is  a  lease. 

2.  l^e  covenants  In  snch  lease  mn  with  the 
land. 

3.  Covenants  that  mn  with  the  land  are  ai>- 
plicable  to  incorporeal  hereditaments  as  well 
as  to  corporeal. 

4.  The  rule  of  caveat  emptor  applies  to  sales 
in  foreclosure  of  mortgages. 

5.  In  a  suit  hy  a  lessor  tor  specific  perform- 
ance of  a  leas&lt  appeared  that  the  lessee  had 
conreyed  all  his  Interest  In  the  property  for  a 
period  of  years  to  defendant,  who  had  entire 
control  and  possession  thereof.  Hdd,  that  snch 
lessee  was  not  a  necessary  party. 

6.  Where  a  railroad  company,  by  permission, 
constructed  its  tracks  across  the  right  of  way 
of  another,  and  afterwards  a  written  contract 
was  entered  into,  whereby  the  former  was  per- 
mitted to  maintain  its  tracks  there  on  payment 
of  a  consideration,  the  statute  of  frauds  did 
not  apply. 

7.  A  railroad  company  mortgaged  Its  prop- 
erty, and  subsequently,  by  lease,  was  permitted 
to  maintain  its  tracks  across  those  of  another 
In  consideration  of  certain  rent  and  the  per- 
formance of  certain  conditions  pertaining  to 
the  operation  of  trains  at  the  crossing.  The 
former  road  was  sold  nnder  foreclosure,  and 
the  purchaser  conyeyed  the  property  to  one 
who  leased  it  to  another  company.  Held,  that 
the  terms  of  the  lease  were  binding  on  the 
last  lessee,  even  after  the  orinnal  term  had  ex- 
pired without  a  renewal  being  made,  where 
such  lessee  remained  in  possession. 

8.  A  contract  whereby  one  railroad  was  per- 
mitted  to  cross  another  provided  that  the  for- 
mer would  furnish  all  '^'necessary  switchmen 
and  signals."  Had,  that  it  was  not  error  for 
an  expert  to  testify  as  to  what  was  meant  by 
"necessary  switchmen  and  signals." 

9.  Mere  lapse  of  time  will  not  necessarily 
bar  a  decree  for  specific  performance,  when  it 
has  not  been  made  material  by  the  agreement 

10.  A  decree  for  specific  performance  of  a 


contract,  whereby  one  railroad  was  pennltted 
to  cross  another,  required  the  former  to  keep 
signals  at  the  crossing,  to  consist  of  "a  gate 
with  proper  lamps,  and  to  be  operated  by 
switchmen,  according  to  the  manner  customary 
at  railroad  crossings."  The  contract  provided 
for  the  maintenance  of  "switchmen  and  sig- 
nals" at  the  crossing.  Bdd,  that  the  decree 
was  not  broader  than  the  contract. 

Appeal  from  circuit  court  St  Clair  county; 
A.  S.  Wilderman,  Judge. 

BlU  by  the  IlUnois  Central  Railroad  Com- 
pany against  the  Lonis^e  &  Nashvine  Ball- 
road  Company  for  the  specific  performance  of 
a  contract  From  a  decree  tn  favor  of  plaln- 
iSB,  defendant  appeals.  Affirmed. 

J.  M.  Hamlll,  for  appellant  William  H. 
Green  (James  Fentress,  of  counsel),  for  i^tpel- 
lee. 

PHILTJP8,  J.  The  i^pellee  co^ratlon,  or^ 
ganlzed  in  18^1  nnder  a  charter  which  was 
made  a  public  law,  procured  its  right  of 
way,  including  -Qiat  at  the  Ashley  crossing, 
h^lnafter  referred  to,  In  lKi2,  and  has  been 
in  its  possession,  since  that  date.  Its  road  be- 
ing completed  to  Ashley,  in  Washington  coun- 
ty, in  1854.  In  1868  the  St  Louis  &  Sooth- 
edstem  Railway  Company  was  incorporated, 
and  buIU  a  railroad  from  a  point  in  lUlnols 
opposite  the  dty  of  St  Louis,  to  Shawnee- 
town,  VLf  via  McLeansboro,  which  crossed 
the  nUIcead  and  right  of  way  of  ^pellee  at 
Ashley,  where  appellee's  right  of  way  is  200 
feet  wide.  In  October,  1868^  the  St  Louis 
ft  Southeastern  Railway  Company  mortgaged 
its  raHroiUl  to  two  trustees.  By  that  mortr 
gage  It  appears  no  part  of  the  road  had  been 
built  at  that  date,  and  when  it  was  executed 
there  was  only  a  proposition  to  build  16  mllea 
.  of  railway  east  of  Ashl^;  but  between  the 
making  of  the  mortgage  and  the  16th  of  Feb* 
mary,  1874,  its  railroad  was  built  across 
pellee's  right  of  way  and  railroad  at  Ashley, 
permission  of  apprise.  On  the  date  last 
named  an  agreement  was  entered  Into  be- 
tween the  appellee  and  the  St  Louis  ft  South- 
eastern Railway  CtmqHUiy,  aa  follows: 

"Memorandum  of  agreement,  macte  this  16th 
day  of  February,  1874,  by  and  between  the 
Illinois  Central  Railroad  Company  of  the  first 
part,  and  the  St  Louis  and  Southeastern  Bail- 
way  Company  (consolidated)  of  the  second 
part,  wltnesseOi:  First  Tlie  party  of  the 
first  part  In  consideration  of  the  agreements 
and  payments  hereinafter  specified  to  be  kept 
and  made  by  the  party  of  the  second  iwrt 
hereby  anthcvlzM  the  party  ot  the  second 
part  to  maintain  and  use  its  one  track  as 
now  located  at  Ashley,  Washington  county, 
Illinois,  and  also  hereby  authorizes  the  par^ 
of  the  second  part  to  lay  down,  maintain,  and 
use  a  senmd  track  parallel  with  Ita  present 
track  <wiUi  the  inside  rails  ot  the  two  tracks 
not  more  than  nine  [Q]  feet  apart)  over  and 
across  the  right  of  way  of  the  party  of  the 
first  part  for  the  period  of  ten  (10)  years 
from  the  first  of  January,  1874,  with  the 
privilege  of  renewoL   SeeooA.  And  In  consld- 
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«ratIoit  of  tbis  license  the  said  St.  Louis  and 
SontbeBBtern  Railway  Company  (consolidated) 
hereby  agrees  to  pay  to  said  party  of  the  first 
part.  In  advance,  for  eacb  year,  the  sum  of 
one  dollar  per  annum,  and  also  to  pay  all 
taxes  that  may  be  assessed  uiK>n  the  said 
tracks  across  the  right  of  way  of  the  party 
of  the  first  part.  Third.  The  party  of  the  sec- 
ond part  hereby  also  agrees  to  maintain  the 
crossing  frogs  at  the  Intersection  of  the  two 
raOroads  In  good  condition,  so  that  they  shall 
be  at  all  times  perfectly  safe,  and  In  condi- 
tion satisfactory  to  the  general  superlntend- 
eat  of  the  Illinois  Central  Railroad;  also  to 
proTlde,  at  Its  own  expense,  the  necessary 
signals  and  watchmen  which  may  be  neces- 
sary and  required  at  the  croeiring  for  tbe  safe- 
ty of  trains,  and  to  save  and  keep  harmless 
tbe  party  of  tbe  first  part  from  the  payment 
ot  all  damages  vbliA  may  occur  to  the  party 
of  the  second  part,  its  trainmen,  passengers, 
ai^  freight,  1^  reason  of  any  collision  at  said 
crossing  not  arbdng  from  flie  gross  negligence 
of  the  party  of  tbe  first  part  In  witness 
wtaereof,  tbe  partlra  bereto  bave  set  their 
han^  and  bare  caused  tbelr  respective  cor- 
porate  seals  to  be  affixed,  the  day  and  year 
find  above  written.  Signed  In  duplicate,  nil- 
nols  Central  B^taood  Co.,  by  Jobn  Newell, 
President  St  Louis  and  Sontbeastem  By. 
Co.,  by  B.  F.  Wlnslov,  President  [Seal]" 

Tbe  mortgage  niade  in  1869  was  foreclosed 
In  1880  In  tiie  United  States  ctrcolt  court  for 
tbe  Southern  district  of  Illinois.  On  tbe  2Ttb 
day  of  January,  1881,  tbe  property  vrax  sold 
by  tbe  master  In  cbancery  of  saM  court  to 
a  purchasing  committee,  by  whom  It  was 
couTeyed  to  a  new  cwpwatkm  called  tbB 
Southeastern  &  St  Louis  Railway  Company, 
wganlzed  on  tbe  4tb  of  November,  1880^  to 
purchase,  maintain,  and  operate  stUd  .railroad, 
and  the  last-mentioned  company  leased  said 
railroad  on  tbe  27tti  of  January,  1881,  to  tbe 
appellant  for  a  torm  of  40  years,  with  ilg^t 
of  perpetual  renewaL  Tbe  appellant  refused 
to  comply  with  tbe  comumts  In  ttte  contract 
of  Felnroary  16,  1874,  and  ai^ellee  filed  its 
bin  to  enforce  specific  performance  of  that 
contract  Appelant  answered,  denying  the 
execution  of  the  contract  and  setting  up  that 
compliance  wlHi  Its  covenants  Is  unneces- 
sary for  the  safety  of  trains;  and  relied  on 
an  issue  of  law,  which  is  that  tbe  covenants 
In  tbe  contract  do  not  bind  appelant  as  It  Is 
dalmed  they  are  not  covenants  which  ran 
with  the  land.  The  evidence  shows  that  the 
agreement  which  was  offered  In  evidence,  and 
wblch  puiported  to  be  executed  by  tbe  St 
Louis  &  Sontbeastem  Railway  Oonq>any,  by 
Its  president  B.  F.  Wlnslow,  was  signed  In 
tbe  handwriting  of  B.  F.  Wlnslow  at  the  tbne 
be  was  president  of  tbe  latter-named  com- 
pany, and  tbat  It  was  Ids  genuine  signature. 
Tbe  w^gbt  of  the  testimony  also  shows  tbe 
safety  of  trains  demanded  the  use  of  switch- 
men and  signals,  as  provided  in  the  cCTtcact 
By  tbe  agreement 'an  estate  for  years  was 
carred  out  of  appellee's  fee-simple  title  In  the 


right  of  way  at  the  Ashley  crossing,  and 
vested  In  the  St  Louis  &  Southeastern  Rail- 
way Company,  and  that  corporation  agreed 
to  render  rent  by  paying  the  nominal  sum  of 
one  dollar  per  year,  and  maintaining  the  cross- 
ing frogs,  and  furnishing  switchmen  and  sig- 
nals. Appellant  contends  tbat  this  agreement 
Is  a  mere  license,  and  does  not  constitute  a 
lease.  The  right  to  build  a  railroad  and  oper- 
ate It  upon  the  land  of  another  is  an  Interest 
In  land  which  can  only  pass  by  grant  and 
an  agreement  to  convey  such  a  right  if  not 
In  writing,  Is  clearly  wltbln  the  statute  of 
frauds.  St  Louis  Nat.  Stock  Yards  v.  Wig- 
gins Ferry  Co.,  112  Bl.  381.  Prior  to  1869 
no  part  of  the  St  Louis  &  Southeastern  Ball- 
road  had  been  built  After  tbat  time,  and 
prior  to  1874,  Its  road  was  bufit  across  tbe 
right  of  way  and  track  of  appellee  by  Ite 
mere  permission.  Ttiat  permission  did  not 
amount  to  a  grant,  and  no  title  could  have 
been  acquired  by  occupancy  prior  to  1874, 
when  tbe  agreement  above  redted  was  en- 
tered Into.  By  tbe  express  terms  fxt  ttils  eon- 
tract  the  rdatlon  of  landlord  and  tenant  was 
created,  because  It  recognized  the  ownership 
of  tbe  land  on  the  one  hand  and  tbe  occupa- 
tion and  right  of  possession  on  the  other,  and 
provided  for  compensation  for  tbe  use  <tf  tbe 
premises.  TayL  LandL  &  Ten.  %  19.  We 
hold  tbis  agreement  constituted  a  lease,  wltb 
the  Illinois  Central  Bailroad  Company  as 
lessor  and  the  St  Louis  St  Southeastern  Ball- 
way  Company  as  lessee. 

It  is  Insisted,  however,  that  l<mg  before 
the  filing  of  Oils  bni  for  specific  performance 
the  lease  bad  eaEpired  by  Ite  terms,  and  bad 
not  been  renewed.  The  question  -arises 
whether  the  covuisnt  In  tills  case  Is  one  run- 
ning wltb  the  land.  It  was  said  In  Spencra'a 
Oas^  5  Coke,  16:  "When  the  covenant  ex- 
tends to  a  thing  In  esse,  parcel  of  the  demise, 
the  thing  to  be  done  by  force  of  the  cove- 
nant Is  quoad  modo,  annexed  and  appurte- 
nant to  tbe  thing  donised,  and  shall  go  with 
tbe  land,  and  shall  bind  the  assignee,  al- 
tbougb  he  be  not  bound  by  express  irords. 
*  *  *  If  tbe  lessee  for  years  covenants  to 
repair  the  houses  during  tbe  term,  it  shall 
bind  an  otiiers  as  a  thing  which  Is  appurte- 
nant and  goeth  with  the  land  In  whose  hands 
soevSr  the  term  sbaU'come,  as  well  as  those 
who  come  to  it  by  act  of  law  as  by  the  act 
of  tbe  party,  f w  aU  Is  one  having  regard 
with  tbe  lessor."  This  case  is  found  In  1 
Smltii,  Lead.  C3aa.  187.  Tbe  editor's  notes  to 
Spencer's  Case  In  tbe  last-named  dtetlon,  on 
page  219,  say:  **Whetber  a  covenant  will  or 
wiU  not  run  wltb  tbe  land  does  not  how- 
ever, so  much  depend  on  whether  ft  Is  to  be 
performed  on  the  land  Itsdf  as  on  wbethw 
It  tends  direct^  or  necessarily  to  enhance  Ite 
value,  or  render  It  more  beneficial  and  con- 
venient to  those  by  whom  It  Is  owned  or  oc- 
ciqiled;  for.  If  this  be  the  case,  every  suc- 
cessive assignee  of  the  land  wUl  be  entitled 
to  enforce  the  covenant."  This  language  Is 
used  by  this  court  In  Qibson  v.  Holden,  115 
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III.  190,  8  N.  B.  282.  The  coTOUiits  of  this 
agreement  whldi  Invested  tlie  St  Louis  & 
Soutbeaatern  Railway  Company  with  an  es- 
tate tor  years  across  the  right  of  way  of  the 
appellee  railroad  company,  and  under  which 
that  rallzoad  company  was  entitled  to  hold 
possession,  and  covenanted  to  pay  rent  In 
consideration  of  snch  fact  corenants  that 
mn  with  the  land.  Webster  t.  Nichols,  101 
nL  160;  Wiggins  Ferry  Go.  T.  Ohio  &  M.  By. 
Co..  94  m.  83. 

The  question  Is  then  presented  whetha 
such  coTonants  ttmnlng  with  the  land  are 
applicable  to  Incorporeal  hereditaments  as 
weU  as  to  corporeal.  That  Is  not  an  open 
question  In  this  state.  In  Hydraollc  Co.  v. 
Wnilams,  06  HI.  S93.  it  was  said  (page  397): 
"The  portion  of  water  power  acquired  by  the 
deed  was  an  saaemmit  Tf  a  miller  should 
purchase  a  water  privilege  or  portion  of  wa- 
ter power  without  any  portion  of  the  bed  of 
the  river,  h%  in  that  case,  would  gain  an  In- 
corporeal bereditament  or  easement'  Ang. 
Water  Oonrses,  %  144.  The  capacity  of  oove- 
nante  to  mn  with  Incorporeal  hereditaments 
Is  the  same  as  it  is  with  those  which  are 
corporeal.  1  Smith.  Lead.  Cas.  (Hare  &  W. 
Notes)  pt  1«  p.  173.  AU  covenants  whldi 
relate  to  land  and  are  for  Its  ben^t  mn  with 
it  and  may  be  enforced  by  each  soccesslve 
assignee  Into  whose  hands  it  may  ran  by 
conveyance  or  asslgnmeiit"  In  Fitch  v. 
Johnson,  104  HI.  Ill,  It  was  sajd  (page  121)  r 
"WhUe  It  ts  trae  the  cases  are  not  all  in 
harmony  on  this  subject  yet  we  are  of  opin- 
ion that  by  the  decided  weight  of  authority 
the  doctrine  tiiat  covenants  ran  with  incor- 
poreal as  well  as  corporeal  hereditaments  Is 
fnlly  established,  and,  where  the  owner  of 
certain  premises  conveys  a  part  of  them, 
covenanting  that  the  purcliaser,  his  heirs  and 
assigns,  shall  enjoy  certidn  permanent  rights 
In  and  with  respect  to  the  premises  retained 
by  the  grantor,  and  also  covenants  In  the 
conveyance  to  do  and  perform,  from  time  to 
time,  certain  acts  which  are  essential  to  the 
use  and  enjoyment  of  the  purchased  prem- 
ises, *  •  *  such  covenant  although  re- 
garded as  a  burden,  wlU  be  deemed  to  mn 
with  the  servient  estate,  and  to  subject  the 
assignee  thereof  .to  its  performance."  The 
mortgage  made  by  the  fat.  Louis  &  Southeast- 
ern Railway  Company  could  not  convey  to 
the  mortgagee  an  Interest  greater  than  that 
possessed  by  the  mortgagor,  and  a  foredo- 
sure  under  that  mortgage  did  not  include  a 
greater  Interest  than  that  held  by  the  mort- 
gagor. It  is  presumed  that  In  a  Judicial 
sale  the  purchaser  wUl  examine  the  title 
with  the  same  care  that  a  person  doee  who 
receives  a  conveyance  of  land,  as  the  rale  of 
caveat  emptor  applies  to  sales  of  this  char^ 
acter  as  well  as  to  all  other  Judicial  sales. 
Wing  V.  Dodge,  80  III.  604;  Bishop  v.  O'Con- 
ner,  68  III.  481.  The  mortgagor  having  leas- 
ed the  land  across  the  right  of  way,  and  con- 
stracted  its  railroad  thereon,  the  purchaser 
under  the  Coredosuie  of  the  mortgage,  and 


its  grantee,  the  appellant  here,  must  take  no- 
tice of  the  rights  of  appellee  under  the  above- 
rule,  as  the  rights  of  the  appellee  were  clear- 
ly paramount  to  the  deed  of  trust  or  mort- 
gage. 

It  Is  objected  that  the  Southeastern  &  St 
Louis  Railway  Compapy  is  a  necessary  party 
to  the  suit  as  botb  the  bill  and  the  answer 
state  it  was  the  own»>  of  the  railway  oper^ 
ated  an>ellant  and  the  answer  set  up- 
that  no  decree  could  be  rendered  In  the  cause 
without  making  It  a  party  defendant  to  the 
suit  That  corporation  had  conveyed  all  in- 
terest In  Its  road  to  appellant  for  a  period  of 
49  years  from  the  time  tt  acquired  the  same, 
and  at  the  time  of  filing  Qie  bill  the  lessee 
corporation*  the  appellant  here,  had  stilt 
more  than  80  years  of  absc^ute  coDtnd  ot  the 
easements  held  by  the  Southeastera  &  St. 
Louis  BaUway  Company  as  a  corporatloD. 
The  lessor  conToratlon,  not  being  In  posses- 
sion or  control  ot  the  line  of  ito  right  of  way 
and  track,  Is  not  a  necessary  party  to  this 
bill,  for  no  decree  ^[ainst  It  could  be  made 
compelling  it  to  comply  with  the  terms  of  this 
contract;  and  Ite  r^hts  could  not  be  ma- 
terially affected  by  the  decree  under  the 
prayor  of  this  bin.  In  order  to  render  one 
a  neceksary  party  to  a  diancery  proceeding. 
It  must  appear  snch  person  may  be  compelled 
to  respond  to  tiie  prayer  of  comidalnantfs  bill, 
and  where  there  Is  nothing  he  is  called  upon 
to  do,  or  can  be  compelled  to  do  as  a  duty, 
he  is  not  a  necessary  party.  Story.  Eq.  Pt 
S  76,  et  seq.;  Stltf.  Eq.  PL  10%  163.  No 
question  can  arise  under  the  statute  of 
frauds,  as>the  contract  in  this  case  is  In  wrlt- 
ing,  BnA  oonfors  upon  the  Iwsee  the  r^ht  to 
occupy,  use.  and  hold  tite  estate  leased. 
There  Is  an  entire  absence  of  testlmtmy  show- 
ing a  right  in  the  lessee  to  hold  and  occupy 
the  premises  leased  to  it  as  against  the  les- 
sor, by  reason  of  any  action  of  the  lessor 
prior  to  the  lessee  entering  into  possession. 
When  the  lessee  entered  into  possession, 
whether  before  the  execution  ot  tbe  lease  or 
after,  by  executing  the  lease  and  promising 
to  pay  rent  the  ownership  of  the  lessor  of 
the  premises  was  recc^nlsed,  and  the  lessee 
will  be  estopped  to  deny  the  lessor's  title. 
The  right  to  occupy  and  hold  the  premises 
during  the  term  for  which  the  lease  was  exe- 
cuted toduded  the  right  to  build  and  operate 
a  railroad  track  thereon,  and  the  right  to 
bund  and  operate  a  railroad  track  and  opn- 
ate  it  upon  the  land  of  anoOier  is  an  interest 
in  land  which  can  only  pass  by  grant  By 
the  terms  of  the  agreem«it  a  right  to  main- 
tain and  use  the  track  as  located  at  Ashley 
over  a  crossing  and  right  of  way  of  the  par^ 
of  the  first  iwrt  for  a  period  of  10  years  from 
the  1st  day  of  January,  1874,  with  the  privi- 
lege of  renewal,  was  created.  The  payment 
of  a  nominal  consideration,  toe  agremnent 
to  maintain  the  crossing  frogs  at  the  Int»- 
section  of  the  two  railroads  In  good  condi- 
tion, to  provide  flie  signals  and  switchmen 
necessary  and  required  at  the  crossing  for 
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tbe  safety  of  trains,  and  to  save  and  keep 
harmless  the  appellee  from  the  payment  ot 
aJl  damaces  which  might  occur  to  the  party 
of  the  second  part,  Its  trainmen,  passengers, 
and  freight,  by  reason  of  any  coIHsIod  not 
arising  from  gross  negligence  of  the  appellee, 
were  covenants  by  whl^  a  duty  vas  to  be 
done  and  performed  by  the  lessee  as  a  fmv 
ther  consideration  tar  tbe  right  to  occupy 
and  nse  the  premises.  If  no  ligtA  existed  in 
the  lessee  to  retain  possession  of  the  prem- 
ises, although  in  possession  thereof,  by  this 
agreement  the  lessor  was  recognteed  as  own* 
er  of  tbe  land,  and  a  eorenant  was  made  be- 
tween the  lessee  and  the  lessor,  the  ai^Uee, 
to  pay  rent.  The  lessor  was  thus  In  pos- 
session at  the  time  the  mortage  was  fore- 
closed, and  the  sale  made  to  Che  landlord  of 
the  appelant  cAmtnny;  and  for  almost  th^ee 
years  after  it  commenced  to  operate  Its  trains 
on  the  track  and  right  of  way  of  Its  leased 
road  the  lessee's  right  to  possession  was  un- 
der and  by  rlrtue  of  this  lease.  The  rigllt 
to  cross  appellee^s  right  of  way  and  track  ex- 
isted In  It  In  no  other  manner.  Appellee 
was  Incorporated  for  the  purpose  of  building 
Its  road,  and  in  contemplation  of  law  it  or  Its 
successors  would  forever  maintain  and  oper- 
ate a  railroad  track  on  the  right  of  way  It 
was  authorised  to  acquire  through  the  length 
of  the  state  of  Illinois,  and  under  the  law 
creating  it  it  had  acquired  a  riglit  of  way 
200  feet  wide,  on  which  Its  existing  track 
was  constructed  and  being  operated.  A 
railroad  across  tiie  state  in  another  direction 
could,  In  pursuance  of  the  prorlsions  of  the 
statute,  cross  this  right  of  w^  and  track 
of  the  appellee  company.  The  rigbt  to  cross 
the  rls^t  of  way  aiid  tra<A  of  appellee  com- 
pany could  also  ber  acquired  by  anoQier  road 
by  contract  Only  in  the  manner  provided 
by  law  or  by  contract  could  this  right  be  ac- 
quired: The  purposes  for  irtilch  Oie  land 
was  used  and  owned  by  the  appellee  com- 
pany, and  the  snrrouodlng  drcumatances, 
are  all  to  be  taken  Into  consideration  In  de- 
termining the  material  Inquiry  whether  a 
covenant  runs  with  13ie  laud,  consistent  with 
policy  and  principle,  for  the  benefit  of  the 
land.  It  does  not  depend  so  much  on  wheth- 
er It  is  to  be  performed  on  the  land  Itself,  or 
whether  it  tends  to  directly  or  necessarily 
enhance  its  value,  or  render  It  more  bene- 
ficial and  convenient  to  those  by  whom  It  is 
owned  and  occnjded,  for  where  such  Is  the 
case  every  successive  assignee  of  the  land 
will  be  entitled  to  enforce  the  covenant  The 
evident  shows  that  the  business  of  the  ap- 
p^ee  company  has  vastly  Inoeased,  and 
that  it  has  become  material  to  Its  Interest  to 
have  signals  and  switchmen  at  this  crossing; 
and,  tiie  possesion  of  the  appellant  com- 
pany being  that  of  a  tmant  in  possessbm 
under  and  by  virtue  of  a  lease,  the  terms  of 
the  contract  ara  appIlcaUe  to  It,  and  It  is 
bound  by  the  ravenant 

The  agreement  provides  that  the  lessee 
should  provide,  at  ite  own  expense,  necessary 


switchmen  and  signals.  On  the  hearing  the 
court  permitted  a  witness  to  be  called,  who 
testified  with  reference  to  what  was  meant 
by  "necessary  signals  and  switchmen,"  and 
stated  that  what  the  contract  "contemplates 
Is  the  old  gate  arrangement  which  crossed 
tiie  track,  with  a  lamp  on  each  at  nifl^  and 
a  svritchinan  there  to  operate  these  gates 
against  the  train  on  either  RMd  when  they 
come  to  the  gate,  It  being  thrown  against  the 
ralbnad  that  has  not  the  right  to  cross,— that 
la  what  the  contract  Intended  to  cover  when 
it  was  made."  Thereupon  the  court  asked, 
"Well,  is  that,  In  a  general  way,  the  chais 
acter  of  the  signals  tha^  In  your  opinion, 
would  be  necessary  at  that  point?"  to  whldi 
witness  responded,  "Well,  I  would  say  this: 
That  would  protect  ttie  crossing  very  much 
more  than  It  Is  now.  I  think  that  If  we  were 
to  put  In  an  Interlocking;  of  course  that 
would  make  it  absolutely  safO.**  It  Is  urged 
that  this  evidence  was  error.  The  agreemmt 
provldli^  for  necessary  signals  and  switch- 
men to  a  certain  degree  rendered  the  con- 
tract ambiguous,  unless  tiie  court  should  take 
cognizance  of  what  Is  meant  by  the  terms 
"signals"  and  "switchmen."  Bndi  trains 
may  be  explained  by  expert  evidence.  We 
are  not  disposed  to  hold  that  in  answering 
these  questions  there  was  error. 

Appellant  contends  that  In  not  filing  Ito  bill 
for  specific  performance  until  the  change  in 
the  parties  and  In  the  circumstances  of  the 
ownership  of  the  railway,  which  have  taken 
place  since  the  date  of  tiie  agreement,  the  ap- 
pellee has  been  guilty  of  laches.  Tlie  enforce- 
ment of  the  covenant  with  reference  to  main- 
taining such  switchmen  and  signals  as  "mtfy 
be  necessary  and  required  at  the  crossing  for 
the  safely  of  trains,"  may  not  have  been  nec- 
essary ImmedUitely  after  the  execution  of  the 
agreement  but  with  the  Increased  number  of 
trains  which  the  evidence  shows  tiie  appellee 
has  been  running  for  several  yean  before  the 
bQl  was  filed,  and  whldi  are  continuously  In- 
creasing in  number,  In  consequence  ot  whldi 
the  danger  of  colUdon  has  become  greator, 
the  direct  performance  of  that  covenant  has 
become  necessary  for  the  safety  of  trains. 
This  is  one  of  tiiose  cases  when  mere  lapse 
of  time,  when  it  Is  not  es^ressty  made  mate- 
rial by  the  f^eement  of  the  parties,  Is  not 
such  laches  as  win  necessarily  bar  a  decree 
for  fq;»eclflc  performance,  and  preclude  the 
granting  <tf  relief.  Hough  v.  Goughlan,  41 
lU.  180;  D'Wolf  V.  Pratt  42  HL  198;  Thomp- 
son V.  Bruen,  46  JXi  128. 

It  Is  Insisted  the  decree  Is  broader  than  the 
agreement  in  requiring  gates  to  be  maintoin- 
ed  at  the  crossing.  The  language  of  the  de- 
cree requiring  switohmen  and  signals  to  be 
k^t  at  the  expouw  of  appellant  at  such 
crossing  Is:  "And  said  s^nals  shall  consist 
of  a  gate,  with  proper  lamps,  and  to  be  opca^ 
ated  by  switchmen  according  to  tte  manner 
customary  at  nUlroad  crossings,  for  the  pur- 
pose of  pravenUng  collision,  and  otherwise 
enhancing  safety  in  the  joint  usage  of  such 
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crossing  by  said  railroad  companies;  and  that 
the  defendant  shall  continue  to  provide  the 
aforesaid  signals  and  switchmen  so- long  as 
It  shall  maintain  and  operate  its  track  over 
the  right  of  way  of  the  complainant  under 
and  by  virtue  of  the  contract,  and  shall  also 
continue  to  maintain  the  crossing  frogs  at 
said  crossing  during  said  time."  Since  we 
have  held  It  was  not  error  on  the  part  of  the 
court  to  have  explained  the  meaning  of  the 
terms  "signals"  and  "switchmen,"  as  used  In 
the  contract,  we  hold  the  decree  is  not  broad- 
er than  the  contract  Itself,  and  only  Includes 
what  was  meant  thereby. 

We  are  of  the  opinion  that  It  was  not  error 
to  decree  a  specific  performance  of  the  con- 
tract so  long  as  the  appellant  company  con- 
tinued to  use  and  operate  Its  track  across  the 
right  of  way  of  the  appellee  cominny,  It  hav- 
ing shown  no  right  to  do  so  save  under  and 
by  virtue  of  this  contract  The  judgment  of 
the  circuit  court  of  St.  CTalr  county  Is  af- 
firmed.  Judgment  affirmed. 


(174  111.  600) 

8HTJP  T.  CALVERT  et  nr. 

(Supreme  Court  of  Illiaois.   Oct.  24,  1898.) 

Adminibtbator's  Sai,b — DsFKCTivB  Title — 
Bblibf. 

A  purchaser  of  land  from  an  adminiBtra- 
tor,  under  a  sale  to  pay  intestate's  debts,  ex- 
ecQtiiiE  a  mortgage  for  the  price,  with  knowl- 
edge that  the  intestate  was  residing  on  the 
land  when  he  died,  leaving  minor  heirs,  can- 
not defeat  a  foreclosure  of  the  mortgage,  aft- 
er taking  possession  of  the  land,  on  the  ground 
that  he  acquired  a  defective  title,  the  minors 
having  a  homestead  interest  in  the  land. 

Appeal  from  circuit  court,  Jasper  county; 
Truman  E.  Ames,  Judge. 

Bin  by  Frank  L.  Sbup,  administrator  de 
bonis  non  of  the  «tate  of  John  B.  Byrne,  de- 
ceased, against  F.  W.  Calvert  and  wife. 
From  a  decree  foi'  defendants,  complainant 
appeals.  Reversed. 

Fltblan,  Davidson  &  Easserman,  for  appel- 
lant. 


OARTWBIGHT,  J.  Frank  L.  Shup,  ad- 
ministrator de  bonis  non  of  the  estate  of  John 
R.  Byrne,  deceased,  died  his  bill  of  complaint 
In  this  case  In  the  circuit  court  of  JaB£>er 
county  against  F.  W.  Calvert  and  Annie  B. 
Calvert,  his  wife,  to  foreclose  a  mortgage 
executed  by  them  to  the  former  administrator 
of  said  estate  on  the  N.  W.  %  of  the  S.  W.  M 
of  section  8,  township  5  N.,  range  10  E.,  in 
said  county.  The  bill  was  answered,  and 
the  defense  set  up  was  that  the  mortgage  was 
given  to  secure  the  balance  of  purchase  mon- 
ey for  the  mortgaged  premises  sold  and  con- 
veyed to  F.  W.  Calvert  by  said  former  ad- 
ministrator, under  a  decree  of  the  county 
court  of  said  county,  for  the  payment  of 
debts  of  the  deceased;  that  said  John  B. 
Byrne  left  minor  children  at  his  death,  hav- 
ing a  homestead  estate  In  the  land  sold; 


that  said  land  was  worth  less  than  $1,000; 
and  that  it  was  therefore  not  liable  to  sale 
for  debts  of  the  estate,  and  F.  W.  Calvert 
acquired  no  title  by  the  administrator's  deed. 
F.  W.  Calvert  also  filed  a  cross  bill,  alleging 
tbe  same  matter  set  up  in  the  answer,  and 
asking  that  the  deed  from  the  administrator 
to  him,  and  tbe  notes  secured  by  the  mort- 
gage, should  be  canceled.  A  demurrer  to  the 
cross  bill  was  overruled,  and  the  administra- 
tor answered.  The  cause  was  then  referred 
to  the  master,  who  took  and  reported  the 
evidence  to  the  court  The  following  facts 
were  established:  John  B.  Byrne  owned  the 
land  In  fee  simple,  and  lived  upon  it  as  a 
homestead  at  the  time  of  his  death.  He  left 
no  widow,  but  left  five  children,  two  of 
whom  are  still  minors.  Since  the  death  of 
their  father  these  minors  have  lived  in  Indi- 
ana, with  their  uncle,  who  is  their  legal 
guardian,  and  who  took  them  from  the  land 
at  the  death  of  their  father.  Charles  King 
was  appointed  administrator,  and  petitioned 
the  county  court  for  leave  to  sell  the  real 
estate  to  pay  debts.  A  decree  was  entered, 
and  the  premises  were  sold  January  26,  1895, 
to  F.  W.  Calvert,  for  $610,  one-third  of  which 
was  paid  In  cash,  and  for  the  balance  he  gave 
two  notes  In  equal  amounts,  due  in  9  and  15 
months,  respectively,  secured  by  the  mort- 
gage. Nothing  was  paid  on  either  of  the 
notes.  Calvert  went  into  possession  at  the 
time  of  the  sale,  and  has  remained  In  pos- 
session, cultivated  the  land,  and  received  the 
rents  and  prt^ts.  He  resided  In  the  vicinity 
of  the  land  at  the  time  of  the  death  of  John 
R.  Byrne,  and  knew  that  he  left  minor 
children,  and  was  acquainted  with  tbe  facts. 
No  fraud  whatever  was  practiced  or  attempt- 
ed by  the  administrator  or  any  one  repre- 
senting the  estate.  Upon  this  showing  the 
court  dismissed  the  original  bill,  and  granted 
the  prayer  of  the  cross  bill,  canceled  the  ad- 
ministrator's deed  and  the  notes  secured  by 
the  mortgage,  and  decreed  payment  of  the 
costs  of  suit  against  the  administrator,  to 
be  paid  In  due  course  of  administration. 

It  has  long  been  settled  by  a  uniform  course 
of  decisions  that  the  rule  of  caveat  emptor 
applies  with  all  Its  force  to  sales  by  admin- 
istrators under  decrees  of  the  county  court. 
The  administrator  is  vested  only  with  a 
naked  power  to  make  sale  under  the  order 
of  the  county  court  without  warranty,  or  any 
terms  except  those  fixed  by  the  law  and  the 
decree.  He  cannot  warrant  title,  either  for 
himself  or  for  the  estate;  and  the  purchaser 
takes  the  risk  of  the  title,  the  Jurisdiction  of 
the  court  over  tbe  persons  of  the  heirs,  and 
of  the  validity  of  the  proceedings  generally. 
He  acts  at  his  peril,  and  must  Inquire  into 
the  title  before  he  buys;  and,  if  he  fails  to 
acquire  a  good  title,  he  cannot  be  relieved, 
in  the  absence  of  fraud  or  mistake  entering 
into  the  transaction,  of  such  a  character  as 
to  vitiate  It.  This  Is  the  rule  in  equity  as 
well  as  at  law.  Bingham  v.  Maxcy,  15  DL 
295;  McManos  T.  EeltU,  49  lU.  388;  Bishop  t. 
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O'CoDDer,  69  III.  431;  Vanscoyoc  t.  KImler,  77 
m.  151;  Holmes  t.  Shaver.  78  HI.  678;  Bond 
T.  RamBey,  89  m.  29;  Tiller  Bridges,  106 
lU.  336;  Meyer  t.  Mlntonye,  106  111.  414.  In 
this  case  there  was  no  fraud  or  deception  of 
any  kind,  and  there  Is  no  rule  of  law  or  equity 
tinder  which  the  facts  set  ud  In  defense  of 
the  original  bill  and  alleged  In  the  cross  bill 
woold  constitute  a  ground  of  defense  or  of 
relief.  The  complainant  In  the  cross  bill  has 
not  been  disturbed  In  his  possession,  and  has 
received  and  is  receiving  the  profits  of  the 
land,  but  In  any  event  he  cannot  be  relieved 
from  the  consequences  of  his  neglect  to  In- 
qnlre  Into  the  title  or  the  right  of  the  adminis- 
trator to  sell.  The  decree  of  the  circuit  court 
Is  reversed  and  the  cause  remanded,  with  di- 
rections to  dismiss  the  cross  bill  and  to  enter 
a  decree  of  forecloanre  on  the  original  bill. 
Reversed  and  remanded. 

(17«  111-  su) 

HcCAULST  et  al.  T.  MAHON. 
(Supreme  Conrt  of  Illinois.   Oct.  24.  1898.) 
AtiTxasa  FosiBssioK— Patxbmt  or  Tazm— 

KviDSSCa— ElKOnCBNT. 

1.  The  holder  under  and  goIot  of  title, 
based  on  paymrait  of  taxes  for  seven  succes- 
sive years  on  unoccupied  property,  sent  money 
to  his  agent  to  pay  taxes  for  certain  years. 
The  agent's  testimony  was  indefinite  and  un- 
certain as  to  the  paymentSi  and  as  to  the  per- 
son he  made  tbem  for.  Tax  receipts  were  not 

{►roduced  for  all  the  years,  and  the  tax  col- 
ector'a  and  township  books  for  some  of  the 
years  were  missing.  Hdd,  tliat  the  evidence 
was  insnfllcient  to  defeat  the  paramount  titie. 
since,  to  do  so,  the  evidence  must  be  dear  and 
convincing. 

2.  One  claiming  under  Limitation  Act,  S  7 
{2  Starr  &  C.  Ann.  St.  p.  1647,  par.  7),  provid- 
ing that  payment  of  taxes  on  unoccupied  land, 
in  good  faith,  under  color  of  title,  gives  the 
legal  title,  must  prove  that  after  the  l^we  of 
seven  years  he  took  posses^n. 

8.  In  ejectment,  plaintiff  must  recover  on  the 
strength  of  his  own  title,  and  not  on  tlie  weak- 
ness of  that  of  defendant 

Appttl  from  circuit  coort,  Richland  county; 
B.  D.  Xotmgblood,  Judge. 
•  Bjectment  by  James  Mahoa  ogalntt  R.  N. 
UcOanley  and  another.  From  a  lodgment  1b 
favor  of  plaintiff,  defendants  appeal  Re- 
retsed. 

R.  N.  McCauley  and  H.  G.  Morris,  pro  sese. 
Leeds  &  Ramsey,  for  appellee. 

MA6RIIDER,  J.  This  Is  an  action  of  eject- 
ment brought  by  the  appellee,  James  Mahon, 
against  the  appellants,  R.  N.  McCauley  and 
H.  G.  Morris,  to  recover  the  possession  of  40 
acres  of  land  in  Richland  county.  After  the 
first  trial,  which  resulted  In  Judgment  for  the 
plaintifF  below,  a  new  trial  was  prayed  for, 
and  granted  imder  the  statute,  upon  the  pay- 
ment of  costs  In  the  mode  and  within  the 
time  provided  by  the  statute.  The  case  then 
came  on  for  trial  a  second  time,  and  was 
tried  before  the  conrt,  by  agreement,  without 
a  Jory.  Upon  the  trial  the  defendants  sub- 


mitted to  the  court,  to  be  held  as  law  in  the 
decision  of  the  case,  11  propositions,  of  which 
the  first  five  were  marked  "Refused,"  and  the 
others  were  marked  "Held."  The  Judgment 
of  the  court  was  In  favor  of  the  plaintiff,  find- 
ing that  be  was  the  owner  In  fee  simple  of  the 
pr>>iQise8  described  In  the  declaration,  and  or- 
dering that  he  should  recover  the  possession 
of  Che  same  and  the  costs,  and  that  plaintiff 
have  his  writ  of  possession.  The  present  ap- 
peal Is  prosecuted  from  such  judgment.  The 
plaintiff  below  (appellee  here)  sought  to  estab- 
lish title  by  introducing  a  tax  deed  dated  Feb- 
ruary 1,  1883,  executed  by  the  coun^  clerk 
of  Richland  county,  conveying  the  40  acres 
In  question  to  one  B.  W.  Mahon.  The  appel- 
lee also  Introduced  in  evidence  a  guardian's 
deed  from  Ella  L.  Mahon,  guardian  of  the  mi- 
nor heirs  of  6.  W.  Mahon,  deceased,  to  the 
appellee,  James  Mahon,  conveying  the  said  40 
acres,  which  said  last-named  deed  was  dated 
October  17,  1886.  and  recites  the  appoin^ 
ment  of  Ella  L.  Mahon  as  guardian,  her  peti- 
tion for  the  sale  of  the  real  estate,  and  the 

sale  of  the  same  to  James  Mahon  for  $  ; 

no  consideration  being  expressed  In  said  deed. 
The  plaintiff,  under  one  or  the  other  of  said 
deeds  as  color  of  title,  sought  to  prove  the 
payment  of  taxes  upon  the  40  acres  during  a 
period  of  seven  years,  while  the  same  was 
vacant  and  unoccupied.  The  evidence  did 
not  show  that  the  plaintiff  was  ever  In  pos- 
session of  the  40  acres,  either  after  the  expi- 
ration of  the  seven  years  during  which  the 
taxes  are  claimed  to  have  been  paid,  or  at 
any  other  time.  The  defendants  sought  to 
establish  titie  In  themselves  by  a  regular 
chain  of  conveyances  from  the  government 
We  do  not  deem  It  necessary  to  pass  any 
opinion  upon  the  character  of  the  title  sought 
to  be  established  by  the  ai^Uants  (the  de- 
fendants below).  The  declaration  in  this 
case  was  filed  on  October  30,  1866.  In  May, 
1896,  the  appellants  had  the  40  acres,  which 
was  then  wild  land,  surveyed,  and  fenced  It 
In,  and  cleared  about  6  acres  of  it,  and  put 
some  cattie  In  the  indosure.  The  fence  was 
a  wire  fence,  and  Inclosed  the  entire  tract. 
It  thus  appears  that  appellants  at  the  thne 
this  action  was  brought  were  In  possession 
of  the  property. 

In  the  first  place,  the  proof  In  regard  to 
the  payment  of  taxes  tor  a  period  of  seven 
years  under  color  of  titie  is  not  clear  or  con- 
vincing. It  Is  well  Bcttied  by  the  decisions 
of  this  court  that,  as  the  payment  of  taxes 
under  ccdor  of  title  operates  to  defeat  the 
paarmount  and  all  other  titles,  when  relied 
on,  the  proof  must  be  clear  and  convincing. 
Bums  T.  Edwards,  163  III  494,  48  N.  B.  113; 
BeU  V.  Nelderer,  169  111.  64,  48  N.  B.  IW. 
The  appellee  testifies  that  he  sent  the  money 
to  his  agent  to  pay  the  taxes  for  certain 
years,  but  cannot  say  positively  whether  the 
agent  did  so  pay  them  or  not  The  agent  in 
his  testimony,  mentions  certain  years  (less 
than  Seven)  during  which  he  thinks  he  paid 
taxes,  but  his  testimony  upon  the  subject  is 
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Indeflaite  and  uncertain.  TAx  receipts  were 
not  irroduced  (or  all  of  the  years  constltotlng 
the  period  of  seven  years.  The  ccAector's 
books  and  the  township  books  for  some  of  the 
years  were  missing  from  the'  treaanrer's  office 
where  they  were  kept  Paramount  tlUes  or 
other  titles  claimed  to  be  set  aside  by  rii^ts 
acquired  under  the  statate  of  limitations  can- 
not be  overcome  by  loose  and  uncertain  testi- 
mony, or  upon  mere  conjecture  or  violent  pre- 
sumptions.  Hurlbut  V.  Bradford,  100  lU.  S97. 

In  addition  to  this,  the  agent,  who  Is  dalm- 
ed  to  have  paid  the  tans,  la  uncertain  for 
what  p«:8on  he  paid  suCh  taxes  during 
tain  years  named  by  blm,  and  emteaced  vKbf 
In  said  period  of  sevra  years.  The  rule  la 
tb&t  the  claim  and  ctdor  <it  title  must  coincide 
with  the  payment  ot  taxes,  and  that  the  per- 
son  paying  the  taxes  must  in  some  way  be  In- 
terested in  or  connected  with  the  claim  and 
color  ot  title.  Hurlbut  v.  Bradford,  eapn. 
In  view  this  micertaloty  ct  the  testimony 
of  the  agent  above  referred  to,  tt  does  not 
aroear  clearly  that  me  taxes  tor  tiie  wbcde 
period  of  seven  yesrs  were  paid  for  the  per- 
son hoIcUng  or  interested  In  the  colw  of  title. 

But,  besides  the  want  ot  clearness  In  the 
proof  as  to  the  payment  of  taxes,  the  appellee, 
who  was  the  plalnticr  below,  did  not  establish 
his  right  to  a  recovery  In  this  action.  If  It 
be  admitted  that  the  appellee  Introdnced  a 
deed  which  was  good  color  of  title,  and  prov- 
ed that  he  paid  ail  the  taxes  thereon  for  a. 
period  ot  seven  years,  whHe  the  praises 
were  vacant  and  unoccupied,  yet  he  did  not 
prove  tbat  after  the  bar  had  bec(nne  complete 
thereby  be  took  possesslott  of  the  premises. 
Where  a  plaintiff  in  an  action  of  ejectmoit 
relies  for  his  r^ht  to  recover  upon  section  2 
of  the  act  of  1839,  whlc^  Is  section  7  of  our 
present  limitation  act  (2  Stair  ft  0.  Ann.  St 
p.  1547,  par.  7),  he  must  not  <mly  prove  that 
he  bad  ccAor  ot  titles  and  that  he  paid  taxes 
for  seven  soccessive  years  uvoa  the  premises 
while  they  were  vacant  and  unoccupied,  but 
he  must  also  prove  that  after  the  l^se  of  the 
seven  years  be  took  possession  of  the  ivem- 
Isea.  In  Faulltn  v.  Hale,  40  IlL  274,  we  held 
that  while  sectlim  2  of  the  limitation  act  of 
1^  cannot  be  used  as  a  sword  to  attack 
with,  nnaccompanied  possesslto,  yet  that, 
when  the  benefit  of  the  bar  nnder  the  stat- 
ute had  beat  once  acquired,  the  right  of  pos- 
session thereby  attaches  to  the  occupant,  and 
remains  with  blm,  even  if  be  shoold  tempo- 
rarily leave  the  possession,  and  enables  him 
to  recover  the  possession  as  against,  an  per- 
sons as  to  whom  his  bar,  if  set  up  hi  d^ense, 
would  have  been  available.  Again,  in  Mc- 
O^K  Heacock,  42  Bl.  ISS,  we  said  (page 
105)  '*that  when  one  had  acquired  color  of 
title  in  good  faith  to  vacant  and  nnoccuj^ed 
lands,  and  had  paid  the  taxes  thereon  for 
seven  successive  years  from  the  time  his  coIot 
of  title  was  acquired,  and  had  afterwards 
got  Into  possession  of  the  land  under  such 
title,  no  title  whatever  could  prevail  against 


blm;  and  this  Is  the  widespread  understand- 
ing (tf  the  community.  Should  the  holder  of 
the  paramount  title  get  Into  possession  btf<Hre 
the  party  who  has  color,  and  who  has  paid  the 
taxes  for  sevoi  successive  years,  such  p(»- 
sesslon  Is  protected."  Be^  also,  H^  v.  Glad- 
felder,  62  HI.  91;  McDuftee  v.  Slnnott.  119 
HL  449,  10  N.  B.  S8&;  Whltford  v.  Drexel, 
118  IlL  BOO,  9  N.  E.  26S;  Gage  Hampton, 
127  in.  87,  20  N.  E.  12;  SuUlTan  v.  EUAy,  164 
lU.  891.  45  N.  E.  837.  In  Gage  v.  Hampton, 
supra.  It  was  hdd  that  when  the  holder  of 
color  of  titie  acquired  in  good  faith  pays  all 
the  taxes  legally  assessed  on  the  land  to 
which  the  color  of  title  rdates,  for  seven 
successive  years  while  It  remains  vacant  and 
unoccupied,  and  then  takes  actual  possestion 
by  Inclosing  the  same  with  a  fence,  flie  bar 
of  the  statute  wUl  be  complete,  and  the  tudd- 
er  of  sndi  tiHe  may  assert  the  same,  dther 
as  a  defense,  or  to  regain  possession  If  Invad- 
ed. It  necessarily  follows  from  these  ded- 
sltms  that,  if  possessfon  does  not  concur  with 
the  bar  previously  oUalned  the  p^ment 
of  taxes  for  seven  successive  years  on  va- 
cant and  unoccupied  land  under  color  ot  title, 
the  holder  of  such  title  cannot  recover  in  an 
action  of  ^ectment:  The  case  of  Whltford 
Drexel,  supra,  la  a  case  very  mudi  like  ttie 
case  at  bar.  In  the  Whltford  Case,  which 
was  an  action  of  ejectmoit  to  recover  a  strip 
oft  a  lot,  the  plaintiff  showed  color  of  tide 
for  the  whole  lot^  and  also  proved  the  pay- 
ment of  taxes  thereon  for  seven  successive 
years  under  such  color  ot  title,  but  failed  to 
show  any  prasesslon  of  such  strip  at  any  time; 
and  it  was  there  held  Ihst  the  evldmce  did 
not  authorise  a  recovery,  and  that  the  court 
properly  Instructed  the  jury  to  find  for  the 
defendant  So  in  the  case  at  bar  Qie  appd- 
lee,  in  whose  fiivor  the  judgment  was  ren- 
dered  below,  fsiled  to  show  tikat  he  took 
possession  of  the  property  at  any  time.  On 
^  contrary,  the  proof  does  show  that  the 
app^ants  took  possession  of  the  property  be- 
fore the  commencement  of  tlie  presHit  action. 
Inasmuch  as  the  appellee  showed  no  right  to 
recover,  it  la  a  matter  of  no  consequence 
whether  the  appellants  had  uiy  title  or  not 
The  plahiUff  is  iMund  to  recover  upon  the 
strength  of  his  own  title,  and  not  on  the 
weakness  of  Uiat  of  bis  adversary.  WhltfUd 
V.  Drenl,  supra. 

The  propositions  of  law  submitted  by  the 
appellants  upon  the  trial  below,  which  were 
refused,  announced  the  doctrine  here  steted 
as  to  the  necessity  of  showing  possession  aft- 
er the  completion  of  the  bar  under  section  7 
of  tbe  limitation  act  In  order  to  establUdi  a 
right  of  recovery.  We  are  therefore  of  the 
opinion  that  the  court  below  ored  in  refusing 
the  propositions  so  submitted.  Fw  the  txnr 
thus  hidlcated  the  judgment  of  the  drcult 
court  Is  reversed,  and  the  cause  Is  remanded 
to  that  court  for  further  proceedings  in  sc- 
cOTdance  with  the  views  herein  expressed. 
Reversed  and  remanded. 
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DUC3K  ISLAND  CLUB  r.  BBXSTBAD  et  aL 

(Supreme  Court  of  lUinoia.   Oct  24.  1898.) 

8al>  roB  Taxes— Fkaud—Pjlthrkt  uhdbr  Colob 
or  Title— LiMtTATio!i8—&ppEAi<—BjB0TxiiiT 

— GVAKDIAX  AMD  WaBD  —  FaRTIBS. 

1.  The  mere  fact  that  a  purchaser  at  tax 
Mte  failed  to  comply  with  the  atatatory  re- 

Suirements  as  to  notice  gpTerning  the  execn- 
on  of  tax  deeds  does  not  establish  bad  faith 
or  fraud,  bo  as  to  render  the  deed  Dnavailing 
as  color  of  title. 

2.  Where  there  Is  a  conflict  of  testimony  aa 
to  QiiestioQS  of  fact,  they  will  not  be  reviewed 
in  tne  absence  of  a  brief  for  defendant  in  er- 
ror. 

8.  Part  performance  xmder  Rer.  Bt.  c.  83,  } 
7f  proTidiog  that  payment  of  taxes  for  seven 

J ears  on  vacant  land  ^ves  a  legal  title,  fol- 
►wed  by  put  performance  under  section  6, 
which  provides  for  leeal  title  npon  pu'ment 
for  seven  years  on  land  in  possession,  will  not 
give  title,  as  performance  nnder  the  two  stat- 
ates  cannot  be  tacked. 

4.  Taxes  paid  upon  land  pdor  to  the  Issuance 
<tf  a  tax  deed,  not  being  made  ander  color  of  ti- 
tle, are  not  availing,  under  Rev.  St.  c.  83,  ii 
6,  7,  which  provide  that  payment  of  taxes  un- 
der color  of  title,  for  seven  years,  on  unoccu- 
pied land  or  on  land  in  possession  of  the  one 
paying  taxes,  will  entitle  him  to  legal  title. 

5.  An  action  for  ejectment  is  properly 
brought  by  a  cnardlan  in  the  name  of  the 
wards. 

Brror  to  circuit  court  Fulton  county;  Jef- 
ferson Orr,  Judge. 

Ejectment  by  Susan  Bexstead  and  others 
against  the  Duck  Island  Club.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
versed. 

Chlperfleld.  Grant  ft  Cblperfleld,  tot  plidn- 
tlff  In  error. 

BOOOS,  J.  TUa  was  ejectment  by  the  de- 
fendants In  error  against  the  plaintiff  In  et- 
Tor.  The  defendants  In  error  preraUed  upm 
the  theory  that  said  Snsan  was  the  wldov, 
and  the  others  dUldren  and  only  heln,  of 
Bidand  Bexstead,  deceased;  Oiat  said  de- 
ceased, during  his  lifetime,  had  and  bdd  color 
ot  title  made  In  good  faith  to  the  premises  in 
controrersy;  that  nnder  snch  odor  of  titles 
all  taxes  legally  assessed  against  ssld  prem- 
ises were  paid  for  and  during  seren  suc- 
cessive years  1^  the  owners  and  holders  of 
such  color  of  title;  tiiat  the  said  prnnlses 
were  Tacant  and  imoccupied  during  the  said 
period,  and  at  the  expiration  thereof  were  re- 
duced to  possession  by  the  owners  and  hold- 
ers of  said  color  of  tide;  and  that  they  were 
dispossessed  1^  the  plaintiff  ia  error  by  force, 
etc  This  Is  a  writ  of  error  to  rarose  the 
Judgment.  Briefs  hare  not  been  fUed  on  be- 
half of  tibte  defendants  In  error. 

It  appeared  Boland  Bexstead,  on  the  SOth 
day  of  June,  18T6,  obtained  a  tax  deed  pur- 
porting to  convey  him  tbe  premises  In  con- 
troTorsy.  Plaintiff  In  error  contends  this 
deed  did  not  constitute  color  of  title;  that  It 
was  not  made  in  good  fttlfii;  and  tiiat  It  was 
not  proren  the  premises  were  vacant  and  un- 
occupied, or  that  tbe  taxes  were  paid  by  or 
tta  the  holders  under  said  tax  deed  for  a 


period  of  seren  successive  years.  Plaintiff  In 
error  Insists  the  affidavit  made  by  the  said 
Bexstead  as  auUiority  for  'Oie  execntlon  of 
the  tax  deed  to  blm  did  not  set  forth  a  proper 
description  of  the  tract,  and  that  the  notice 
of  the  pnrdiase  of  the  land  by  him  at  the  tax 
sale,  and  of  the  time  of  the  expiration  of  the 
period  for  redemption,  which  13ie  said  Bex- 
stead caused  to  be  published  In  the  Dinton 
Register,  a  newspaper  published  In  Fulton 
county,  was  not  published  within  the  time 
provided  by  statute  for  the  publication  of 
such  notices,  and  did  not  contain  all  the  stat- 
ute required  should  appear  In  such  notices, 
and  that  tbe  lmperfe<!tImiB  of  the  affidavit 
and  the  notice  establish  tiiat  the  said  tax  deed  ' 
was  not  made  In  good  faith.  The  rule  Is  that 
good  taltb  Is  pranmed  In  the  absence  of 
proof  of  actual  bed  faltii.  The  mere  fact 
that  Bexstead  may  have  failed  to  comply 
with  and  fulflll  the  requirements  of  the  law 
governing  tbe  ezecntion  of  ^eds  for  lands 
sold  for  taxes  does  not  establldi  that  be  was 
guilty  of  bad  fialth.  Hla  acts  of  omission 
may  have  resulted  from  Inadvertence,  misap- 
prehenslott  of  the  law,  or  Ignorance  thereof. 
The  presumption  of  good  faith  wilt  prevail 
untn  It  Is  overcome  by  evidence  of  flrand  or 
actual  bad  fktlth.  Lewis  v.  Pleasants,  143  ni. 
271.  80  N.  K.  828,  and  82  N.  a  3Sl:  Reedy  v. 
Camfield,  169  lU.  2S4,  42  N'.  E.  833,  and  cases 
th^re  cited. 

Whether  the  premises  were  vacant  and  ua. 
occupied  prior  to  the  year  1886  was  the  sub- 
ject of  conflicting  testimony,  which,  In  the 
absence  of  briefs  for  defendants  in  error,  we 
wlU  not  further  advert  to. 

The  plaintiff  In  error  took  possession  of  the 
premises,  caused  a  fence  to  be  erected  there- 
on in  tiie  year  188^  and  has  since  held  pos- 
session; hence  payment  of  taxes  by  the  de- 
fendants In  error  since  tiiat  date  would  avail 
nothing  In  favor  of  the  titie  they  seek  to  op- 
hold,  for  the  reason  that  color  of.  tItie  and 
payment  of  taxes  must  be  coupled  with  pos- 
session to  complete  the  bar,  nnder  section  6 
of  tiie  limitation  act,  or  the  premises  must  be 
unoccupied  In  order  to  ripen  a  titie,  under 
section  7.  Part  performance  of  the  require- 
ments of  one  section  cannot  be  tacked  to 
part  performance  of  the  provisions  of  the 
other  section,  but  to  constitute  the  bar,  the 
provisions  of  one  or  the  other  of  tbe  sec- 
tions must  be  compiled  with.  Ross  v.  Coat 
68  m.  03;  Whitney  v.  Stevens.  89  DL  68. 
The  deed  to  Bexstead.  rellM  upon  aa  color 
of  titie.  bears  date  June  30.  1870.  Taxes 
paid  upon  tbe  land  by  Bexstead  prior  to  the 
Issuance  of  the  tax  deed  to  him  availed  noth- 
ing, because  such  payments  were  not  cou- 
pled with  color  of  titie. 

It  Is  Insisted  It  was  not  proved  the  taxes 
were  paid  under  the  deed  for  the  years  ISTO, 
1881,  and  1582.  There  was  a  conflict  In  the 
testimony  as  to  the  payment  of  the  taxes 
for  the  yean  1879  and  1881,  but  we  find  no 
evidence  whatever  tending  to  show  that  the 
taxes  tot  1882  were  paid  by  or  for  any  one 
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interested  In  this  title.  It  will  be  observed 
tbat  payment  of  the  taxes  aBBessed  for  the 
year  1882  was  indispensable  to  complete  the 
payment  for  the  term  of  seven  years  first 
ensuing  under  the  said  claim  and  color  of  ti- 
tle. The  second  period  of  seven  years  would 
therefore  have  been  entered  upon  begin- 
ning with  the  year  1883.  But  before  that 
period  elapsed,  to  wit,  in  1886,  the  plaintiff 
In  error  entered  into  actual  possession  of  the 
premises,  and  it  ceased  to  be  vacant  and 
unoccupied  land;  hence  It  was  not  establish- 
ed by  the  proof  that  the  defendants  in  error 
bad  become  vested  with  title  under  the  oper- 
ation of  either  of  the  sections  of  the  statute 
of  limitations. 

The  case  of  Mnller  t.  Benner,  69  Hi.  106, 
cited  by  plaintiff  in  error.  Is  authority  for 
the  position  that  our  statute  does  not  invest 
a  guardian  of  a  minor  ward  with  power  to 
institute  an  action  of  ejectment  in  his  own 
name,  as  guardian.  In  the  case  at  bar  the 
action  was  brought  in  the  name  of  the 
wards  by  the  guardian,  and  such  Is  the 
proper  course  to  be  pursued.  In  Muller  v. 
Burner,  supra.  It  was  said  (page  111):  "It 
tthe  action]  should  have  been  brought  In  the 
names  of  the  wards,  who  are  alleged  to  be 
the  owners  in  fee  of  the  lands,  by  their 
gnardlan."  The  evidence  does  not  support 
the  verdict,  and  Oie  cause  should  be  again 
tried.  The  Judgment  Is  reversed,  and  the 
cause  remanded.   Reversed  and  remanded. 
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TOWNSHIP  OP  WHITLEY  v.  LINVILLB. 
(Supreme  Court  of  Illinois.   Oct.  24.  1898.) 

HlOBWATB— PaOSBCOTION  FOR  OB8TBDOTIOK— Evi- 

DiHOB— Uss  BT  Public— Instruo- 
TION— Dbdicatiok. 

1.  On  a  prosecution  for  encroachment  on  a 
highway  by  setting  out  a  fence,  evidence  that, 
after  such  encroachment,  the  highway  was 
still  as  wide  as  it  was  at  other  places,  is  inad- 
missible, in  defendant's  favor,  where  the  pub- 
lic had  been  in  the  uninterrupted  use  of  the 
highway,  as  it  had  existed,  for  more  than  16 
years;  it  being  immaterial  what  width  the 
public  had  acquired  at  other  places. 

2.  On  a  prosecution  for  encroaching  on  a 
highway.  It  was  error  to  charge  that  if  de- 
fendant and  other  landowners  established  the 
road  by  dedication,  and  gave  to  the  public  40 
feet  for  a  road,  the  public  would  have  no  right 
by  the  dedication  to  more  than  40  feet,  where 
the  highway  was  64  feet  as  originally  fenced 
by  defendant,  and  the  only  proof  of  a  dedica- 
tion of  40  feet  was  defendant's  testimony  that 
be  aimed  to  make  the  road  40  feet  wide  when 
he  opened  it. 

Error  to  circuit  court,  Moultrie  county;  Ed- 
ward P.  Vail,  Judge. 

Action  by  the  township  of  Whitley  against 
Jerry  Linvllle  to  recover  a  penalty  for  obstruc- 
tion of  a  highway.  There  was  a  judgment 
for  defendant,  and  the  township  brings  error. 
Reversed. 

R.  M.  Feodro,  for  plaintiff  In  error.  John 
R.  ft  Walter  B^n,  for  defendant  in  error. 


CARTWRIGHT,  J.  Defendant  In  error  was 
prosecuted  before  a  justice  of  the  peace  tax 
obstructing  a  public  highway,  and  was  con- 
victed. On  appeal  to  the  circuit  court  there 
was  a  trial,  and  he  was  found  not  guilty. 
Plaintiff  In  error  then  sued  out  a  writ  of 
error  from  this  court  to  review  the  proceed- 
ings in  the  circuit  court 

The  public  highway  In  question  runs  north 
and  south,  between  the  land  of  defendant  in 
error  on  the  east  and  that  of  Lot  LuttreU  o& 
the  west  It  has  been  In  existence  as  a  high- 
way for  more  than  20  years,  and  for  at  least 
that  length  of  time  has, been  fenced  on  each 
side  by  the  adjoining  owners,  and  has  been 
used  as  a  public  highway.  About  20  years 
ago,  an  open  ditch  was  dug  in  the  highway 
as  it  was  fenced  out  It  was  dug  by  the 
defendant  and  one  Moberly,  who  then  owned 
the  adjoining  land  on  the  west  This  ditch 
ran  along  the  east  side,  and  near  the  fepc^ 
of  the  defendant  It  started  at  the  south  end 
with  a  tile  drain  with  which  it  connected, 
and  ran  north,  varying  in  depth  from  IH  to 
8  feet  and  in  width  up  to  IS  feet  In  the 
widest  part  for  a  distance  of  TO  ot  75  rods, 
and  then  turned  west  across  the  traveled  road. 
The  land  in  the  highway  Is  low  and  flat  and 
the  ditch  has  served  the  purpose  of  drainage. 
It  has  been  used  as  an  outlet  by  adjoining 
owners,  who  tiled  into  It  with  the  consent  of 
the  commissioners,  for  draining  their  lands; 
and  they  assisted  in  cleaning  It  out  and  keep- 
ing it  open,  part  of  the  expense  being  paid 
by  them,  and  part  by  the  commissioners.  In 
the  spring  of  1896  defendant  put  a  barbed- 
wire  fence  of  two  strands  along  the  west 
side  of  the  ditch,  so  as  to  Inclose  It  with  his 
land.  The  fence  follows  the  crooks  In  the 
ditch,  and  stands  about  15  feet  in  the  widest 
place  from  the  old  fence  which  Inclosed  the 
highway. 

Defendant  was  permitted,  against  objec- 
tion, to  prove  that  this  highway,  after  he  set 
his  fence  out  and  made  the  obstruction  com- 
plained of,  was  still  M  wide  as  the  same  high- 
way north  and  south  of  his  lands.  This 
was  wrong.  The  public  has  been  In  the  nn- 
intermpted  use  of  the  highway  as  it  had  ex- 
isted for  more  than  15  yean,  and  It  was 
wholly  Immaterial  what  kind  of  highway,  or 
of  what  width,  the  puMIc  had  acquired  at 
otiier  places. 

The  fourth  instruction  glren  at  Qa  request 
of  defendant  told  the  jury  that  If  be  and 
other  landholdws  established  the  road  by  ded* 
Ication,  and  gave  to  the  public  40  feet  for  a 
road,  then  and  In  that  state  of  the  proof  the 
pubUc  would  hare  no  right  by  the  dedlca* 
tlon,  to  more  than  40  feet.  There  was  no 
evidence  on  which  to  base  this  Instntetlon. 
The  road,  since  the  encroachment  upon  It  is 
42  feet  wide;  and  the  opinions  of  a  couple 
of  defendant's  witnesses  that  there  was  still 
plenty  of  room  to  travel,  and  a  good  road, 
were  before  the  Jury.  The  wire  fence,  as  it 
now  exists,  Is  about  22  feet  from  the  west 
line  of  defendant's  land.   According  te  de- 
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fendant's  own  testimony,  he  fenced  the  road 
out  with  the  original  fence;  and  the  only 
thing  looUng  In  any  way  to  a  dedication  of 
40  feet  was  his  testimony  that  be  aimed  to 
make  the  toad  40  feet  wide  when  he  opened 
It  This  aim,  if  It  existed,  was  a  secret,  nn- 
ezpressed  intent^  not  conslBtent  wltii  his  act 
The  highway  was  not  only  accepted  as 
fenced,  but  was  used  for  mnch  more  tlian  13 
years  as  a  public  highway.  The  ditch,  which 
served  the  purpose  of  drainage,  was  aa  much 
a  part  of  it  as  the  part  which  was  traveled. 
It  was  error  to  give  the  Instmction.  The 
Judgment  la  reversed,  and  the  cause  remand- 
ed.  Beversed  and  remanded. 


(m  lu.  flo) 

BAI/TIMOKB  &  O.  S.  W.  BY.  00.  T. 
TRIPP. 

(Supreme  Court  of  lUInols.   Oct  24, 1S98.) 

Bailxoad  Cohpahju— SsmNO  Fihbs— Fludinq 
— EviSBirci— COKSTiTimo^AL  Law. 

1.  The  equal  protection  of  the  laws  is  not 
denied  by  Act  Marcli  29.  1869,  making  tiie  fact 
of  the  setting  of  a  fire  by  a  locomotive  passing 
along  a  railroad  prima  facie  evidence  of  the 
company's  negligence;  the  difference  in  the 
rule  between  that  and  other  cases  being  rea- 
sonable and  natural,  and  not  arbitrary. 

2.  A  declaration  in  an  action  for  fire  set  by  a 
loGomotiTe  aufflciently  states  the  company's 
dulT  to  be  "to  BO  operate  its  road  and  its  en- 
gines mnning  thereon  that  fire  shall  not  escape 
and  be  commnnicated  therefrom." 

3.  A  railroad  company's  record  of  the  inspec- 
tion of  its  engines,  not  being  a  liook  of  account, 
Is  not  admissible  m  an  action  for  fire  set  by  a 
locomotive. 

4.  Testimony  that  a  locomotive  claimed  to 
have  set  a  fire  emitted  cinders  10  days  thwe- 
after  is  admissible  on  the  question  of  its  con- 
dition at  the  time  of  the  fire. 

5.  It  cannot  be  said,  as  matter  of  law,  that 
the  emlHrion  of  Bparl^s  from  a  locomotive  is  not 
evidence  of  negl^nce. 

Appeal  from  circuit  coort,  Sangamon  coun- 
ty; O.  P.  niompson.  Judge. 

Action  by  David  Tripp  against  the  Balti- 
mote  &  Ohio  Southwestern  Railway  Com- 
pany. Judgment  for  plaintUf.  Defendant  ap- 
peals. Affirmed. 

Palmer,  Shutt,  Hamlil  &  Lester,  for  appel- 
lant Patton,  Hamilton  &  Patton,  for  appel- 
lee. 

OABTER,  G.  J.  This  is  an  appeal  from  a 
judgment  of  the  circuit  court  awarding  ap- 
pellee damages  for  the  destruction  by  flre  of 
lumber  and  an  office  bulldlug.  The  declara- 
tion alleged  that  the  loss  was  caused  by  ap- 
pellant In  so  negligently  operating  a  locomo- 
tlve  on  its  road  that  fire  was  emitted  and 
communicated  to  a  comcrlb  situated  on  Its 
right  of  way,  from  whence  It  spread  to  and 
deatroyed  said  property  of  the  plalntlft.  The 
appeal  is  taken  directly  to  this  court,  be- 
cause It  is  alleged  that  the  validity  of  the 
act  of  March  29, 1S69,  "relating  to  fires  caused 
by  locomotives,"  is  involved;  it  being  as- 
signed tor  error  that  the  statute  "Is  uncon- 
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stltutional  and  void.  In  that  it  discriminates 
against  railroads  and  deprives  them  of  the 
equal  protection  of  the  law." 

The  statute  in  question  provides  that  in  ac- 
tions like  this,  to  recover  damages  for  In- 
Jury  to  property  caused  by  fire  communi- 
cated by  any  locomotive  engine  while  upon 
or  passing  along  any  railroad  In  this  state, 
the  fact  that  such  flre  was  «o  communicated 
shall  be  taken  as  full  prima  facie  evidence 
to  charge  the  corporation  or  persons  who 
Shan  at  the  time  be  In  the  occupation  and 
use  of  the  railroad,  etc  Ttda  statute  has 
been  in  force  for  nrarly  30  years,  and  has 
been  considered  and  applied  In  many  cases 
(Balboad  Oo.  v.  Qualntance,  68  DL  380;  BaI^ 
rood  Co.  V.  Bogers,  82  BL  346;  Ballroad  Co. 
V.  Clamplt,  63  HI.  96;  Ballway  Oo.  v.  Lax- 
mon,  67  IlL  68;  Ballroad  Co.  v.  Funk,  85 
m  460;  Railway  Co.  v.  Campbell.  86  Bl.  443; 
Ballroad  Co.  v.  Penn^,  110  IlL  436);  bat,  as 
said  In  BoUroad  Co.  v.  Jones,  148  Bl.  361,  37 
X.  B.  247,  its  validly  has  not  heretofore  been 
questioned. 

It  la  not  contended  In  the  argument  that 
the  legislature  may  not  eataUlsh  rules  of 
evidence,  but  it  Is  insisted  that  by  this  stat- 
ute companies  or  persons  operating  railroads 
are  i^gled  out,  and  a  different  and  harsher 
rule  Is  applied  to  them  than  la  applied  by  the 
law  to  others,  and  that  they  are  denied  the 
equal  protection  oi  the  laws.  The  argument 
is  that  to  make  one  rule  of  evidence  appli- 
cable to  actions  for  losses  caused  by  flre  com- 
municated by  locomotive  en^nea  while  upcm 
or  passing  along  any  railroad,  and  another 
rule  applicable  where  the  flre  Is  caused  by 
other  ogendea,— such,  for  example,  as  a  trac- 
tion engine  running  upon  a  public  highway, 
—is  to  discriminate  arbitrarily  and  nnjnstly 
against  companies  or  persons  operating  rail- 
roads; that  the  law  Imposes  a  heavy  burdeb 
iqton  the  latter,  leaving  all  others  free  from 
it  It  is  also  said  that  the  statute  In  ques- 
tion does  not  create  any  right  of  action 
against,  or  impose  any  duty  on,  railroad  com- 
panies, and  that  the  burden  Is  not  Imposed 
as  a  penalty,  In  the  nature  of  a  police  regu- 
lation, for  a  violation  of  duty  Imposed  by  the 
statute  itself;  and  counsel  cite  and  rely  with 
confidence  upon  Railroad  Co.  v.  ElUs,  166  U. 
S.  160, 17  Sup.  Ct  256,  as  sustaining  their  con- 
tention that  the  statute  la  void.  Many  au- 
thorities are  reviewed  in  that  case,  Including 
some  from  tills  state,  but  we  perceive  a  radi- 
cal distinction  between  that  case  and  this. 
In  that  case  It  was  held  that  the  Texas  stat- 
ute, making  railroad  companies  liable  to  the 
opposite  party  for  his  attorney's  fees  in  cer- 
tain cases,  violated  the  equality  clause  in  the 
fourteenth  amendment  to  the  federal  con- 
stitution, because  the  classification  was  not 
based  upon  any  reasonable  ground,  but  was 
purely  arbitrary  in  selecting  railroad  com- 
panies alone  and  fixing  upon  them  a  liability 
not  Imposed  upon  others,  and  which  was  not 
Imposed  as  a  penalty  for  the  violation  of  a 
police  regulation.   But  we  are  unable  to  see 
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how  0ie  prlndple  there  applied  1b  applicable 
to  tht  oate  at  bar.  To  cMir  minds,  the  classl- 
flcatl(m  made  hy  our  statate  1b  a  reasonaUe 
and  natural  one.  There  are  Buch  obvious  dU- 
ferencea  between  the  dangers  to  be  ftppr^ 
bended  from  flres  emanating  from  locomotlTeB 
running  at  great  speed  upon  railroads  buUt 
upon  rlt^ts  of  way,  and  the  dangers  ttom 
flres  emanating  from  traction  engines  or  other 
TehlcIeB  passing,  necessarily  at  much  slower 
speed,  along  public  roads,  that  It  would  seem 
unnecessary  to  point  them  out  The  statutes 
relating  to  the  use  of  the  two  kinds  of  en- 
gines recognize  the  differences  In  the  dangera 
to  which  they  give  rise.  Steam  engines  upon 
puUlc  highways  must  be  stopped  by  persons 
in  control  of  them,  when  meeting  persons  with 
hones,  until  the  latter  shall  have  passed  by, 
and  a  trusty  man  must  be  kept  at  not  less 
than  50  nor  more  than  200  yards  In  advance 
of  such  engines  to  assist  In  contndllng  any 
horse  being  driven  on  such  highway,  and  It 
Is  made  unlawful  to  blow  any  whlsUe  on  such 
engines,  while  they  are  on  the  public  highway. 
Such  regnlattonst  If  applied  to  engines  run- 
ning upon  railroads,  would  be  absurd.  It  Is 
true,  these  are  police  regtOatkms,  and  have  no 
reference  to  destruction  of  proper^  by  fire 
emanating  from  such  engines,  but  they  Indi- 
cate the  dangers  sought  to  be  guarded  against 
by  the  temporary  use  of  the  public  highways 
by  traction  engines,  and  the  statutes  appU< 
cable,  re^ctlvely,  to  the  two  classes  of  en- 
gines recognize  the  differences  In  the  kind  and 
character  of  the  dangers  to  prop^ty  by  the 
use  of  each. 

It  is  apparent  that,  as  a  rule,  It  would 
be  much  less  difficult  for  the  property  own- 
er to  prove  negligence  where  it  eztsted  and 
had  caused  the  destruction  of  the  property 
1^  flre  emanating  from  a  steam  engine  pro- 
ceeding Slowly  along  a  public  road  In  the 
neighborhood  than  It  would  In  a  similar 
case  of  loss  by  flre  emitted  from  a  locomo- 
tive en^ne  nmnlng  upon  a  railroad.  Loco- 
motive engines  run  upon  the  railroads  at 
all  times,  day  and  night  In  such  numbers, 
and  with  such  frequency  and  speed,  that 
the  liability  to  set  flre  to  adjacent  property 
Is  very  great;  and  besides,  from  the  very 
nature  of  the  case,  it  Is  often  difficult  to 
prove  that  flre  which  may  have  destroyed 
property  emanated  from  them,  and  often 
Impossible  to  prove  that  such  emanation  of 
flre  was  caused  by  the  negligence  of  the 
railroad  company  or  Its  servants.  It  Is  no 
hardship  oa  companies  or  persons  operating 
such  engines,  after  proof  that  they  have 
set  flre  to  the  property  of  others,  to  be  re- 
quired, In  order  to  relieve  themselves  from 
llablll^,  to  prove  that  they  were  not  guilty 
of  negligence.  Whether  they  exercised  due 
care  or  not  In  the  operation  of  the  engine 
with  reference  to  the  danger  of  emitting  flre 
therefrom,  and  In  Its  equipment  with  the 
moBt  approved  appliances  to  prevent  the 
escape  of  flre,  are  mattera  more  peculiarly 
within  their  knowledge,  and  they  can  sup- 


ply Budi  proof  more  readily  tiian  the  prop- 
er^ owner,  who,  as  a  general  thing,  has 
had  no  connection  with  the  cause  which 
operated  to  destroy  his  property,  and  rardy 
adequate  proof  of  negligence  of  the  com- 
pany or  Its  servants  at  his  omimand.  Wood- 
son V.  B^Ulroad  Co.,  21  Ulan.  81.  Besides, 
tiie  law  of  this  state  prior  to  tiie  enactmmt 
of  the  statute,  so  far  as  applicable  to  the 
foots  of  this  case,  was  tiie  same  as  It  has 
been  since.  Bass  v.  Ballroad  Co.,  28  HI. 
9;  Ballroad  Co.  t.  Montgomery,  38  IlL  835; 
Balboad  Ca  t.  HUIb,  42  IU.  40T.  In  the 
HniB  Case  (decided  in  1886)  an  instruction 
was  assailed  which  asserted  'that  tbe  escape 
of  flre  from  a  railroad  engine  raises  a  pre- 
sumption of  negligence  on  the  part  of  the 
road,  and,  tiiat  flre  having  been  shown  to 
have  thus  escaped,  tlw  onus  then  devolved 
upon  defoutants  to  rebut  the  presumpUw 
of  negligence,"  and  tills  court  said  (page 
410):  "Bxperlence  proTOS  that  by  the  use 
of  modem  Inventions  for  the  purpose  the 
escape  of  flro  may  ordinarily  be  prevented, 
and  when  It  does  escape  we  may  safe^  In- 
fer that  such  machinery  has  been  omitted, 
and  require  tbe  company  to  diow  that  It 
was  employed  and  In  proper  condition." 
The  same  rule  has  be^  announced  In  Eng- 
land.   Plggot  T.  BaUway  Co.,  3  C.  B.  229; 

We  hold  tiie  act  to  be  consUtntf  onaL  The 
cases  dted  by  counsel  toe  appellant  are  not 
analogous,  and  do  not  contravene  the  view 
we  have  takm. 

It  is  contended  by  vpdlant  tltat  the  court 
erred  In  ov»ruUug  Ite  motion  In  arrest  of 
Judgmmt  because  tbe  declaration  was  de- 
fective. Tbe  only  defect  complained  of  la 
that  tiie  declaration^  did  not  state  the  duty 
of  appellant  onrectly.  It  charged  tiiat  it 
was  ItB  duty  to  so  operate  ite  road  and  Its 
locomotive  engines  running  thereon  that 
flre  should  not  escape  and  be  communicated 
therefrom"  to  the  property  of  the  plaintiff. 
This  is  substantially  the  form  h^  anfflclent 
In  BaUway  Go.  r.  Com,  71  HI.  4fi8.  At  tbe 
close  of  the  plalntilTa  evidence  tiie  defendant 
company  (the  app^ant  hrae)  asked  that  the 
case  be  taken  firom  tiie  jury,  and  they  be 
Instructed  to  find  fbr  defendant,  which  mo- 
Llon  was  overruled.  At  the  close  of  all  the 
evidence  the  motion  and  Instmction  were 
renewed,  and  were  again  overruled.  These 
rulings  of  the  court  are  assigned  as  error. 
There  was  evidence  sustaining  the  charge 
in  the  declaration,  and,  as  It  Is  the  province 
of  tbe  Jury  to  pass  on  tbe  question  whether 
tiie  company  has  exonerated  Itself  from  the 
presumption  of  negligence,  the  motions  vrere 
properly  overruled,  and  the  instructiona  to 
find  for  defendant  properly  refused. 

Complaint  la  made  of  the  refusal  of  three 
Instructions  oftered  by  the  defendant  The 
first  one  was  in  regard  to  a  cause  of  action 
not  stated  In  the  declaration  nor  In  any  way 
referred  to  In  the  testimony,  and  was  there- 
fore entirely  immaterial  and  improper.  The 
otiier  two  were,  fully  covered  In  Instructions 
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given  for  appellant,  which  are  certainly  as 
faTorable  to  It  as  the  law  will  warrant 

Some  errors  are  alleged  In  the  exclusion  of 
evidence  offered  by  appellant,  but  we  find 
no  error  in  that  regard.  The  testimony  de- 
signed to  be  secured  by  some  of  the  ques- 
tions of  tfae  defendant  which  were  not  per- 
mitted tc  be  answered  was  given  In  answer 
to  other  questions,  and  the  other  rulings  of 
the  court  complained  of  did  not  prejudice 
appellant  The  exclusion  of  the  so-called 
inspection  record  was  proper.  It  was  not 
a  book  of  account  Besides,  witness  was  al- 
lowed to  refresh  his  memory  from  the  same, 
and  thus  Its  contents  came  before  the  jury. 

It  is  also  Insisted  that  the  court  erred  In 
permitting  plaintllt  below  to  prove  by  the 
witness  Hopper  that  shortly  (within  10  days) 
aftei  the  fire  he  saw  the  same  engine  passing 
through  Farmingdale,  going  la  the  same  direc- 
tion as  when  the  fire  was  alleged  to  tiave  been 
set  out,  and  saw  It  "ttarowlDg  cinders  from  Its 
ffinolcestacfc."  This,  it  la  claimed,  was  error, 
In  the  absence  of  proof  that  the  engine  was  in 
the  same  condition  It  was  at  the  time  of  the 
fire.  We  are  of  the  opinion  that  the  evidence 
was  admissible.  The  plaintiff  was  endeavor- 
ing to  prove  by  circumstantial  evidence  that 
the  crib  was  set  on  fire  by  the  defendant's  en- 
gine. It  was  a  question  whether  the  engine 
emitted  sparks  of  fire  or  not,  and,  If  It  was 
seen  emitting  fire  when  going  up  the  same 
grade  shortly  after  tUe  fire,  that  fact  would 
tend  to  show  that  the  engine  was  of  such  a 
character  as  to  Its  construction  and  equipment 
as  to  emit  fire,  and  it  would,  when  the  sub- 
stantial and  permanent  character  of  such  an 
engine  Is  considered,  have  some  relation  to  its 
condition  In  the  respect  mentioned  at  the  time, 
thea  BO  recently  past,  when  the  property  in 
question  was  destroyed.  Testimony  that  the 
engine  had  emitted  sparks  or  set  out  other 
fixes  near  to  the  time  of  the  fire  complained  of 
has  been  held  admissltde  In  many  cases.  Rail- 
road Co.  T.  Noel,  77  Ind.  121;  Bailroad  Go.  v. 
Richardson.  01  V.  S.  470;  8  Am.  &  Eng.  Enc. 
Iaw,  9,  and  notes.  Whether  or  not  snch  testi- 
mony would  come  more  property  in  rebnttal 
after  testimony  for  the  defendant  relative  to 
the  construction,  equipment,  and  condition  of 
the  engine  In  respect  to  Its  llaUIity  to  emit  fire 
it  b  not  necessary  to  decide,  as  that  quesUnn 
would  rest  In  the  sound  discretion  of  the  trial 
court,  and  no  point  has  been  made  upon  It  In 
this  case.  But  It,  as  might  have  been  the 
case,  the  plalntlCf  had  been  unable  to  prove 
tiiat  the  engine  In  question  emitted  sparks  of 
fire  when  It  passed  the  comcrib  a  few  min- 
utes before  the  fire  was  discovered,  the  way 
would  have  been  still  open  to  him  to  prove 
by.more  remote  circumatances  that  the  defend- 
ant's engine  did  emit  sparks  and  did  In  fact  set 
out  the  flre  that  destroyed  his  property,  and 
the  fact  in  question  was  one  of  such  more  re- 
mote drcumstances,  and  was  not  rendered  Ir- 
relevant by  proof  of  others  having  a  more 
direct  be»rhig  on  the  Issue.  It  was  the  privi- 
lege of  the  defendant  to  disprove  the  fact,  or 


prove  that  the  engine  bad  gotten  out  of  repair 
after  the  fire. 

It  is  said,  however,  that  it  was  not  disputed 
that  the  engine  did  at  limes  emit  sparks,  and 
It  Is  further  said  that  the  proof  was  tliat  aU, 
even  the  best-equipped,  engines,  when  laboring 
hard,  wUl  emit  fire,  and  that  the  defendant  Is 
not  liable,  even  if  the  property  of  the  plaintiff 
was  set  on  fire  by  defendant's  engine,  unless 
there  was  negligence.  The  defendant  did  not 
admit  but  controverted,  the  fact  that  the  flre 
was  caused  by  Its  agency,  as  allied,  and  it  de- 
volved upon  the  plaintilt  to  make  the  neces- 
sary proof.  Besides,  It  cannot  be  said,  as  a 
matter  of  law.  that  the  emission  of  sparlts  from 
an  engine  Is  no  evidence  of  ne^^gence. 

It  is  also  contended  that  the  verdict  Is  con- 
trary to  the  weight  of  the  evidence.  It  was 
for  the  jury  to  say  whether  tbe  flre  was  com- 
municated from  tbe  engine,  and.  If  so,  whether 
the  company  had  observed  tfae  proper  precau- 
tions for  Its  prevention,  or  was  guilty  of  negli- 
gence. Railway  Co.  v.  Flndar,  58  HL  447. 
We  cannot,  from  an  Inspection  of  the  record, 
say  that  the  verdict  Is  not  sustained  by  the 
evidence. 

Ftaiding  no  prejudicial  error,  the  Judgment 
Is  afllrmed.   Judgment  affirmed. 

0-7*  III.  538) 

SMITH  V.  WILLARD. 
(Supreme  Court  of  Illinoia.    Oct  24,  1898.) 
Husbahd  axd  Wipe— ItBSOLTino  Trust— Bstoppsl 

— DSEDS— RBOOHtlATION— FdRCBAB- 

SKB— Crbsitohs. 

1.  Altbongh  the  wife  did  not  know  that  title 
to  land  boufrht  with  her  money  was  taken  in 
her  husband^B  name  for  seven  years  thereaft- 
er, and  until  after  one  had  sold  goods  to  him 
on  hia  representations,  and  on  the  credit  of  his 
ownership,  yet  tbe  deed  was  kept  In  a  bureau 
in  their  two-room  faouae,  to  whlcD  she  had  free 
access,  and  she  was  a  shrewd,  educated  busi- 
ness woman,  and  might  hare  learned  the  facts 
for  herself.  The  husband  rented  the  land  and 
collected  the  rents,  but  it  was  geueraUy  under- 
stood in  the  neiehborhood  tbat  the  land  be- 
longed to  her.  She  did  not  notify  the  creditor 
of  her  ownership,  and  he  did  not  know  of  It 
until  the  day  of  uie  sale  of  the  lend  under  his 
execution  i^dnst  the  husband,  field,  that  the 
creditor's  radm  was  superior  to  her  resulting 
trust 

2.  Under  Rev.  St  c.  80,  i  30,  providing  that 
deeds  are  effective  as  to  creditors  without  no- 
tice only  from  their  recordation,  a  wife  with- 
holding from  record  a  deed  from  hex  husband 
to  her  for  nearly  a  year,  and  until  the  rights 
of  her  husband's  creditors  have  matured,  and 
judgment  rendered  against  him  and  the  land' 
levied  on,  cannot  assert  a  claim  superior  to  the 
creditors ,  where  the  latter  had  no  knowledge 
of  her  claim,  and  sold  goods  to  the  husband 
relying  on  his  representation  of  ownership  of 
the  land. 

3.  Under  Rer.  St  c.  80,  |  30,  providing  that 
deeds  are  effective  as  to  a  subseijuent  purchas- 
er without  notice  only  from  their  recordation, 
a  Judgment  creditor  issuing  execution  against 
the  land  before  the  filing  of  a  deed  is  a  pur- 
chaser, and  hence  notice  to  him  of  the  gran- 
tee's ci^m  on  the  day  of  the  sale  under  his  ex- 
ecution is  too  late. 

Appeal  from  circuit  eo.nrt.  Pike  counfiy; 
Thomas  N.  Mehan.  Judge. 
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Bill  by  Eliza  B.  Smltb  ngeJnat  John  WU- 
lard.  There  was  a  decree  for  defendant,  and 

complainant  appeals.  Afflrmed. 

Tbis  was  a  btU  hi  chancery  filed  by  Eltza 
B.  Smith  against  John  Wlllard  to  set  aside  a 
sherlfTs  deed  upon  the  S.  E.  %  of  the  N.  E, 
^  of  section  82,  township  7  S.,  range  2  W., 
In  Pike  county,  111.,  bearing  date  July  19, 
1897. 

The  facts  as  alleged  In  the  bill,  and  sab- 
Btantlally  shown  In  the  testimony  upon  hear- 
ing of  the  cause,  were  that  about  the  year 
1888  the  complainant  Inherited  some  land 
In  Calhoun  county  from  her  mother,  which 
land  she  sold,  receiving  $2,600  In  cash.  A 
few  months  afterwards,  In  September,  1888, 
having  in  mind  the  purchase  of  a  farm,  she 
and  her  husband  looked  at  the  place  of  one 
George  Williams,  containing  120  acres,  hi- 
eluding  the  land  in  controversy.  They  con- 
cluded to  buy  It,  and  the  complainant  paid  to 
the  wife  of  Williams  $25  earnest  money, 
taking  a  receipt  therefor  In  her  own  name. 
A  short  time  afterwards  she  drew  $1,500  of 
the  money  she  had  received  from  the  sale  of 
her  mother's  estate,  and  paid  It  to  Williams, 
that  being  the  consideration  tor  his  land. 
There  Is  some  conflict  In  the  evidence  as  to 
the  circumstances  regarding  the  execution  of 
the  deed.  Complainant  says  It  was  executed 
a  number  of  days  after  the  money  was  paid 
to  Williams,  and  that  her  husband,  on  ac- 
count of  her  Illness,  looked  after  the  transac- 
tion; that  she  told  him  she  wanted  the  deed 
made  to  her;  that  he  brought  home  the  deed, 
and  placed  It  In  the  bureau  drawer  in  the 
house,  telling  her  It  was  all  right,  although 
no  particular  conversation  seems  to  have  oc- 
curred between  them  at  that  time  as  to 
whether  or  not  he  had  compiled  with  her  In- 
structions In  taking  the  deed  to  her.  The 
vendor  of  the  land,  Williams,  testtfles  he 
made  the  trade  with  the  husband,  and  was 
told  by  him  the  deed  should  be  made  to  him, 
the  husband  of  the  complainant;  that  com- 
plainant and  her  husband  wanted  the  deed 
made  to  the  husband,  and  after  so  executing 
tt  he  went  to  their  house  and  received  pay- 
ment In  checks  for  the  land,  and  delivered 
the  deed  to  one  of  them  In  the  presence  of 
both.  His  recollection,  as  stated.  Is  that  the 
deed  was  handed  to  the  wife,  the  complain- 
ant The  husband  was  dissipated,  and  In 
after  years  became  somewhat  involved  in 
flebt,  among  other  indebtedness  owing  about 
$300  to  the  defendant,  John  Willard,  for  a 
threshing  outfit.  George  Williams,  who  had 
sold  the  land  above  mentioned,  was  a  surety 
on  the  note  signed  by  Smith.  He  testifies  he 
signed  the  note  helievlng  Smith,  the  husband 
of  complainant,  to  be  the  owner  of  tills  120 
acres  of  land,  and  Willard  also  lielleved  the 
same  to  be  true.  A  number  of  witnesses, 
however,  old  residents  and  neighbors  of  the 
complainant,  testified  that  the  land  was  gen- 
erally known  In  the  neighborhood  as  her  land, 
and  it  la  shown  that  Willard  lived  only  a  few 
miles  away,  but  waa  apparently  not  well  ac- 


quainted In  lier  neighborhood.  Oomplalnant 
states  that  slie  did  not  dlscoTtt  the  deed 
which  bad  beoi  executed  by  Williams  and 
his  wife  for  the  land  was  made  to  her  hus- 
band until  tlM  month  at  May,  1895.— nearly 
seven  years  after  Its  execution.  Daring  this 
time  It  was  deposited  In  the  bureau  drawer 
In  their  house,  with  otho^  papers.  The  house 
contained  only  two  nxuns,  and  compIaloBnt 
had  at  aU  times  access  to  the  place  where 
the  deed  and  other  papers  were  kept  Her 
attention  was  called  about  this  time,  by  her 
brother-in-law,  to  the  fact  that  her  husband 
was  InTolTed  In  debt,  and  she  was  asked 
about  the  deed  to  the  laud,  and  says  she 
found  for  the  first  time,  upon  exsmhiation. 
that  the  deed  executed  seven  years  before 
had  been  made  to  her  husband  Instead  of  to 
her.  She  requMted  her  husband  to  execute 
to  her  s  deed  to  the  land,  which  he  did,  bear- 
ing date  June  6,  1895,  which  was  not  record- 
ed, however,  tmtll  March  80,  1896. 

At  the  November  term,  1886.  of  the  chrcutt 
court  of  Pike  county.  John  Wlllard,  the  de- 
fendant, obtained  a  judgment  against  John 
Smith  and  George  Williams  for  $341.75.  Exe- 
cution was  issued  March  6,  1896.  and  the  40 
acres  of  land  in  controversy  were  sold  April 
18.  1896.  At  the  time  and  place  of  sale  ap- 
pellant, through  her  attorney,  gave  oral  no- 
tice to  the  defendant  and  others  that  appel- 
lant claimed  to  own  the  land  In  controversy, 
and  that  the  same  was  purchased  with  het 
money.  The  land  was  bid  In  by  the  defend- 
ant, Willard.  and  his  certificate  of  purchase 
afterwards  ripened  faito  a  deed.  In  August, 
1897.  this  blU  was  filed  by  complainant  to 
set  aside  the  sheriff's  deed  as  a  cloud  upon 
her  title.  Upon  a  hearing  upon  the  bill,  an- 
swer of  the  defendant  denying  the  material 
allegations  to  the  bill,  and  replications  there- 
to, the  chancellor  found  that  the  allegations 
in  the  bin  were  not  sustained  by  the  proof, 
and  that  she  was  not  entitled  to  the  relief 
asked  for.  and  ordered  her  bill  to  be  dis- 
missed for  want  of  equity.  A  decree  to  this 
effect  was  so  entered,  and  for  the  purpose  of 
reversing  that  decree  this  appeal  is  prose- 
cuted to  this  court 

A.  G.  Crawford,  for  appellant  W.  It.  Wil- 
liams and  W.  li.  Coley,  t<a  app^ee. 

PHILLIPS.  J.  (after  stating  the  facts). 
Under  the  assignment  of  error  In  this  case  It 
Is  urged  and  argued  by  appellant  that  the 
circuit  court  erred  In  dismissing  her  bill,  for 
the  reason  the  evidence  offered  was  suflSclent 
to  entitle  her  to  a  decree  setting  aside  the 
deed  of  the  defendant  as  a  cloud  upon  her 
title.  It  Is  also  urged  the  land  in  question 
having  been  purchased  by  the  husl>and  with 
money  belonging  to  his  wife,  a  resulting 
trust  was  established  In  her  favor. 

From  the  record  In  this  case  there  can  be 
no  question  but  the  money  of  appellant  was 
used  in  the  purchase  of  these  lands.  The 
rule  Is  well  established,  if  the  husband  pur- 
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chase  lands  with  the  separate  estate  of  bis 
wife,  or  with  proceeds  or  accamnlatlons  from 
It,  and  takes  the  title  In  his  own  name,  a 
trust  results  to  the  wife.  1  Perry,  Trusts 
(8d  Ed.)  S  127;  Lathrop  t.  Gilbert,  10  N.  J. 
Bq.  S44;  Cass  t.  Demarest,  37  N.  J.  Eq.  893; 
Flllman  v.  Divers,  31  Pa.  St.  429;  Hay  v. 
Martm  (Pa.  Sop,)  14  AU.  333;  RadcUff  t.  Rad- 
ford, 96  Ind.  482.  The  whole  foundation  ot 
a  resulting  trust  Is  the  ownership  and  pay- 
ment of  purchase  money  by  one  and  the  tak- 
ing of  title  In  the  name  of  another,  and  the 
presumption,  founded  on  such  transaction, 
of  the  intention  of  the  parties  that  such  trust 
should  result  In  this  case,  where  the  pur- 
chase money  was  that  of  the  wife  and  the 
title  taken  in  the  name  of  the  husband,  there 
iB  a  disputed  question  of  fact  as  to  whether 
or  not  she  consented  or  agreed  that  the  title 
should  be  so  taken.  She  says  she  had  no 
knowledge  of  such  fact  until  seven  years 
after  the  execution  of  the  deed.  Whether  or 
not  appellant  directed  her  husband  to  have 
the  deed  executed  to  her,  it  ta  apparent  after 
that  time  she  bad  ample  opportunity  to 
know,  and  in  justice  to  third  interested  per- 
sons Bhe  should  hare  known,  that  her  direc- 
tions were  complied  with.  She  was  a  woman 
possessing  the  advantages  of  a  common  and 
boarding  school  education,  and  said  to  be 
shrewd  in  business  mattov.  The  deed  in 
question  was  for  seven  years  in  a  bureau 
drawer  in  her  house,  consisting  of  two  rooms. 
To  the  place  where  it  was  deposited  she  had 
free  access,  and  it  would  appear  a  woman  of 
her  abilities,  having  furnished  the  money  for 
the  purchase  of  the  land,  and  having  been  bo 
explicit,  as  she  has  stated.  In  directing  that 
the  deed  should  be  taken  in  faer  name,  would 
at  least  have  manifested  enough  further  In- 
terest In  the  transaction  to  have  ascertained 
the  fact 

Where  a  married  woman  holds  out  to  the 
world  that  her  husband  Is  the  ovnier  of  proi>- 
erty  In  which  she  has  a  resnlting  trust,  or 
permits  bim  to  so  act  as  to  Induce  others  to 
believe  he  Is  the  owner  of  such  property  or 
has  power  to  bind  her,  third  persons  acting 
reasonably  on  the  strength  of  such  belief, 
and  giving  credit  to  him  thereupon,  will  be 
protected.  Anderson  v.  Armstead,  69  Hi.  452; 
14  Am.  &  Eng.  Enc  Law,  646.  The  party 
who  sold  the  land  to  appellant,  however,  tes- 
tifies the  deed  which  was  executed  to  the 
husband  was  so  ordered  to  be  made,  and 
was  delivered  In  the  presence  of  both  the 
husband  and  the  wife  at  the  time  the  pur- 
chase money  was  paid.  The  husband  after- 
wards rented  the  land  and  collected  such 
rents.  Evidence  Is  offered  tending  to  show 
that  the  land  was  considered  by  people  In 
Mie  neighborhood  as  belonging  to  the  appel- 
lant. Such  evidence,  however.  Is  of  no  great 
value,  unless  it  had  the  eCTect  of  bringing 
notice  to  appellee,  at  the  time  he  extended 
credit  to  the  husband  of  appellant,  that  the 
husband  was  not  the  actual  owner  of  the 
land. 


We  do  not  deem  it  necessary  to  discuss  the 
authorities  cited  by  appellant  tending  to 
show  that  she  held  a  resulting  trust  In  this 
laud. by  reason  of  bav:ng  furnished  the  pur- 
chase money,  and  that  her  husband  simply 
held  the  land  as  trustee  for  her.  Had  this 
been  a  bill  filed  by  her  to  establish  such  re- 
sulting trust,  and  where  the  rights  of  third 
parties  had  not  Intervened  or  attached  by 
reason  of  any  omission  or  laches  on  her  part, 
the  evidence  would  clearly  ^tlUe  her  to  a 
decree  vesting  Id  her  the  titleto  this  land.  The 
question  Is  now  presented,  however,  whether, 
after  the  title  to  this  land  has  remained  in 
the  husband  for  a  period  of  seven  years  or 
more,  and  by  proper  diligence  appellant 
might  have  ascertained  that  fact,  there  was 
a  duty  Imposed  upon  her  to  know  that  her 
directions  as  to  the  execution  of  the  deed 
were  carried  out,  before  she  will  be  permit- 
ted to  maintain  title  as  gainst  one  who  has 
extended  credit  to  the  husband  on  the  faith 
of  his  apparent  title,  and  secured  the  lien. 
The  further  question  Is  also  presented  as  to 
whether,  after  ascertaining  the  existence  of 
title  in  her  husband  and  securing  from  him 
a  deed  which  would  fulfill  any  trust  vested  in 
him,  she  has,  by  withholding  such  deed  from 
record  for  nearly  a  year,  during  which  time 
the  rights  of  her  husband's  creditors  have 
matured,  lost  by  such  act  her  right  to  as- 
sert title. 

At  the  time  of  the  conveyance  by  the  hus- 
band to  the  wife  In  fulfillment  of  this  result- 
ing trust  it  became  and  was  her  duty  to 
give  such  notice  as  the  law  requires  to  all 
persons  that  he  no  longer  held  any  title  or 
Interest  in  these  lands.  Section  30  of  chap- 
ter 30  of  the  Revised  Statutes  provides  as  folr 
Iowa:  "All  deeds,  mortgages  and  other  In- 
strnments  of  writing  which  are  authorized 
to  be  recorded  shall  take  ^ect  and  be  in 
force  from  and  after  the  time  of  filing  the 
same  for  record,  and  not  before,  as  to  all 
creditors  and  subsequent  purchasers  without 
notice;  and  all  such  deeds  and  title  papers 
shall  be  adjudged  void  as  to  all  such  cred- 
itors and  subsequent  purchasers  without  no- 
tice, until  the  same  shall  be  filed  for  record." 
While  appellant's  deed  was  executed  in  June, 
1895,  It  was  not  recorded  until  March,  1896. 
Meanwhile  the  judgment  of  appellee  had  been 
rendered  and  the  lands  In  question  levied  up- 
on. The  undisputed  evidence  of  appellee  In 
this  case  shows  that  he  gave  credit  to  the 
husband  of  appellant  upon  the  strength  of 
the  fact  that  be  was  the  owner  of  the  land 
In  question.  The  husband,  at  the  time  of  the 
execution  of  the  note  on  which  judgment  of 
appellee  was  based,  stated  that  he  was  the 
owner  of  this  land.  There  is  no  attempt  on 
the  part  of  appellant  to  bring  notice  to  ap- 
pellee that  she  held  any  resulting  or  other 
Interest  in  this  land,  nor  Is  there  anyevldence 
which  indicates  that  he  had  any  such  knowl- 
edge until  the  day  of  the  sale.  He  had  a 
right  to  rely  upon  the  condition  of  the  title 
of  these  lands  as  shown  by  the  record,  and 
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upon  the  representatloiis  ot  the  husband  that 
he  was  the  owner,  and.  In  the  absence  of  evi- 
dence Indicating  any  knowledge  of  appel- 
lanf  8  Interest,  appellee  had  the  legal  right 
to  give  credit  to  the  husband  under  the  belief 
that  he  was  the  actual  owner.  "The  law  Is 
well  settled  that  a  bona  fide  purchaser  of  the 
legal  estate  will  be  protected  against  the  prior 
equitable  title  of  another  ot  which  he  had  no 
notice."  Bobbins  t.  Moore,  128  lU.  30,  21  N. 
E.  934.  So,  also,  In  the  same  case,  It  was 
aald  that,  "although  the  grantee  In  a  deed 
may  hold  the  legal  title  In  trust  for  another, 
a  third  person  may  acquire  the  title  from 
the  trustee  If  he  has  no  notice  of  the  trust 
and  acts  In  good  faith."  Peck  r.  Arehart,  95 
HL  113;  Emmons  v.  Moore,  85  HI.  30i;  Mc- 
Dald  T.  Call,  111  HI.  298;  2  Pom.  Eq.  Jiir. 
I  770;  Bradley  T.  Luce.  99  Dl.  234. 

It  la  Insisted  by  appellant  that  because  she, 
tbrough  her  attorney,  gave  notice  on  the  day 
of  the  Bale  at  tbia  land  by  the  sherUT  that  she 
was  the  owner  of  It  and  that  It  had  been 
purchased  with  her  money,  that  was  suffi- 
cient to  charge  appellee  wltii  notice  of  such 
fact,  and  defeat  his  lien  if  her  claim  was 
well  founded.  Section  SO,  abore  quoted,  pro- 
Tides  that  "all  deeds  •  •  *  shaU  take  ef- 
fect and  be  In  force  from  and  after  the  time 
of  filing  the  same  for  record,  and  not  before, 
aa  to  all  creditors  and  subsequent  purchas- 
ers without  notice."  The  deed  of  appellant 
in  this  case  was  not  filed  until  March  30, 
189G.  The  judgment  of  appellee  had  been 
rendered  and  execution  Issued  before  that 
time.  Appellee,  being  a  judgment  creditor 
before  the  filing  of  this  deed  for  record,  occu- 
pied the  same  position  as  purchaser,  within 
the  meaning  of  this  statute.  Massey  t.  West- 
cott,  40  in.  160;  Martin  t.  Dryden.  1  Gllman, 
187;  McFadden  t.  Worthlngton,  45  111.  382; 
MUmlne  t.  Bumham,  76  III.  362;  Columbus 
Buggy  Co.  T.  Graves,  108  III.  459;  Mnnford 
V.  Mclntyre,  16  Dl.  App.  316;  Bergman  t. 
Bogda,  46  111.  App.  8S1.  The  notice,  therefore, 
given,  or  attempted  to  be  given,  by  appellant 
of  her  claim  or  Interest  In  this  land  after  the 
appellee,  by  virtue  of  his  Judgment  and  the 
levy  of  the  execution,  occupied  the  position 
of  pnrchaser,  could  In  no  wise  affect  or  di- 
minish his  Interest  A  careful  consideration 
of  this  record,  and  of  the  reasons  presGn^ed 
by  counsel  for  the  reversal  of  this  decree, 
furnishes  us  no  ground  for  disturbing  the  de- 
cree of  the  circuit  court  dismissing  appel- 
lant's bill.  The  decree  of  the  circuit  court 
of  pike  county  la  therefore  affirmed.  De- 
cree affirmed. 


(174  111.  314) 

IjADD  et  ttl.  v.  jrUDSON  et  at 

(Supreme  Court  of  IIHoois.   Oct  24,  1898.) 
CWBDiTOKS'  Suits — Jcdomrnt  at  Law— Nonresi- 

DBHOB  OF  Debtor— A TTACHlIB!«T—EllUlTABLa 

Im-aBBST— OAKXisHHBirt  or  Trdsteb. 
1.  A  bill  In  the  nature  of  a  creditors'  Mil  to 
reach  eqaltable  assets  of  a  debtor  cannot  be 
maintained  1^  a  creditor  whose  demand  Is 


purely  legai,  where  a  Judgment  at  law  has 
□ot  been  obtained  in  the  jnnsdiction  where  the 

bill  is  filed. 

2.  The  fact  that  became  of  the  nonresidence 
of  such  debtor,  an  action  at  law  cannot  be 
mnintaiaed  against  him  In  such  jurisdictioD, 
affords  no  reason  for  dispensing  with  the  judg- 
ment at  law. 

3.  The  rights  of  a  nonresident  benefidary  nn- 
der  a  will  deTisinz  property  to  an  executor 
or  trustee  within  the  state,  and  directing  him 
to  sell  it,  and  pa^  the  proceeds  to  her,  consti- 
tute an  equitable  mterest  in  the  property  in  the 
hands  of  the  executor,  within  Rev.  St.  p.  154, 
c.  11,  S  8,  authorizing  the  levy  of  a  writ  of  at- 
tachment on  any  land  or  tenements  in  and  to 
which  a  nonresiaent  debtor  "has  or  may  daim 
any  equitable  interest  or  title." 

4.  Where  a  nonresident  debtor  la  a  benefici- 
ary under  a  will  devising  property  to  an  execu- 
tor or  trustee  within  the  state,  and  dlrectins 
him  to  sell  it  and  pay  the  proceeds  to  her,  tlie 
executor  may  be  summoned  as  garnishee,  un- 
der Rev.  St  c.  11,  f  21,  authorizing  the  sheriff 
to  summon  as  garnishee  persons  Id  his  county, 
whom  the  creditor  shall  designate  aa  having 
any  property,  effects,  choees  In  action,  or  cred- 
its in  his  possession  or  power  belonging  to  de- 
fendant 

Phillips,  J.,  dissenting. 

Appeal  from  appellate  court.  Third  district 
Bill  by  William  Ladd  and  another  against 
Thomas  P.  Judson  and  others.  The  decree 
of  the  circuit  court  sustaining  a  donurrer  to, 
and  dismissing,  the  bill  was  affirmed  by  the 
appellate  court  (71  111.  App.  283);  and  plahi- 
tifts  appeaL  Affirmed. 

This  Is  a  bill  In  equity  in  the  nature  of  a 
creditors'  bill,  by  appellants,  against  appel- 
lees, ffied  in  the  Montgomery  circuit  court 
It  alleges  that  complainants  obtained  a  de- 
cree of  foreclosure  In  the  circuit  court  of 
Josephine  county,  Or.,  against  defendants 
Thomas  P.  and  Jennie  H.  Judson,  on  a  note 
and  mortgage  executed  by  them  for  91,121.- 
46;  that  certain  mortgaged  proi>erty  was  sold 
under  tbat  decree,  and  the  proceeds  applied 
thereon,  but  was  Insuf&dent  to  fully  pay  the 
same,  leaving  a  balance  of  $981.11;  tbat  Solo- 
mon Harkey,  the  fatha  of  defendant  Jennie 
H.  Judson,  died  testate,  leaving  a  large 
amount  of  real  and  personal  property  In 
Montgomery  county.  111.,  which  he  willed  to 
the  d^endant  Alexander  A.  Cress,  as  exec- 
utor, in  trust,  to  sell  and  convert  Into  mon- 
ey, and  then  divide  the  proceeds  equally 
among  his  several  children,  including  the  said 
Jennie  H.  Judson;  that  there  Is  now  remain- 
ing in  the  hands  of  said  trustee  under  said 
will,  and  undisposed  of,  certain  real  estate 
described,  containing  about  S20  acres.  In 
Montgomery  county,  lU.;  that  the  judgment 
referred  to  in  this  bill  was  regularly  obtain- 
ed against  the  defendants  In  the  circuit  court 
of  Josephine  county.  Or.,  personal  service 
having  been  had  upon  them,  and  that  the 
Judsons  are  Insolvent  and  nonresidents  of  the 
state  of  niiuols;  that  the  funds  sought  to  be 
reached  to  satisfy  this  debt  are  within  the 
Jurisdiction  of  this  court;  and  that  there  is 
no  way  In  law  by  which  the  said  property 
rights  and  Interests  Jield  In  trust  by  the  said 
Alexander  A.  Oress  for  the  defendant  Jamie 
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a.  Jndaon  can  b«  reached;  and  tbat  there  li 
□0  other  propertr  of  any  kind  or  character 
In  the  state  of  lUluols,  owned  by  the  defend- 
anta,  which  can  be  reached  by  attachment  or 
otiierwlae;  and  that  complainants  have  no 
remedy  at  law.  The  bill  alleges,  generally, 
upon  information,  that  the  trustee  has  con- 
trol of  notes,  accounts,  choses  In  action,  etc., 
which  he  holds  in  trust  for  the  defendants  un- 
der the  terms  and  conditions  of  the  will  afore- 
said, and  prays  discovery;  that  said  T.  P. 
Judson  and  Jennie  H.  Judson  hare  refused 
to  pay  the  amount  due  the  complainants,  or 
to  apply  thereon  the  equitable  Interest  which 
Is  held  In  trust  for  them  by  the  said  trustee, 
all  of  which  is  contrary  to  equity  and  good 
conscience;  that  by  reason  of  said  defend- 
ants being  nonresidents  of  the  state  ol  Illinois, 
and  keeping  themselves  out  of  the  Jurisdiction 
of  the  courts,  complainants  have  been  unable 
to  obtain  Judgment  In  Illinois  against  the 
Jndsons,  The  bill  prays  answer  not  under 
oath,  and  especially  tbat  the  said  Alexander 
A.  Cress  may  be  required  to  Inform  the  court 
as  to  the  amounts  and  value  of  all  property, 
Interesta,  and  efTects  held  by  him  In  trust 
Cor  the  use  of  T.  P.  Judson  and  Jennie  H. 
Judson,  whereby  complainants'  debt  could  be 
satisfied,  and  that  the  Judsons  may  be  decreed 
to  pay  to  complainants  the  amount  hereto- 
fore named,  with  Interest;  that  the  executor 
or  trustee  may  be  required,  if  on  bearing  be 
is  found  to  hold  real  estate  for  the  use  of  the 
Judsons,  to  sell  or  dispose  of  It  or  so  much 
of  It  as  may  be  found  necessary  to  satisfy 
complainants'  debt;  and  tliat  he  may  turn  out 
other  property  and  property  rights  towards 
the  payment  of  the  said  indebtedness;  and 
that  complainants  may  be  declared  to  have  a 
lien  upon  all  property  owned  or  bdd  by  the 
said  Crees  In  which  the  Judsons  are  In- 
terested. 

A  copy  of  the  will  making  such  devise  was 
attached  to  and  made  a  part  of  the  bill.  Item 
4  Is  as  follows:  "I  will  and  devise  to  my 
ececutor  or  executors  hereinafter  named  or 
described  all  my  real  estate,  including  all  that 
devised  to  my  wif  for  life,  but,  subject  to 
that  devise  for  life  to  her,  in  trust  for  the 
following  purposes  or  objects:  First,  that  he 
may  sell  said  real  estate,  and  convert  the 
same  Into  money;  and,  as  I  don't  wish  my 
said  real  estate  sacrlflced,  I  hereby  authorize 
and  empower  my  executor  or  executors  to  sdl 
the  whole  or  any  part  or  any  parcel  thereof, 
and  convoy  the  same,  when  sold,  on  such 
terms  and  at  such  times  as  he  may  deem  for 
the  best  interest  of  my  estate.  He  is  express- 
ly authoiized  to  use  bis  discretion  in  selling 
any  and  ail  real  estate,  and  make  the  soles 
thereof  privately  or  publicly,  as  shall  seem 
to  blm  best  for  my  estate.  Secondly,  the  rents 
and  profits  of  said  estate,  except  so  much 
thereof  as  shall  be  necessary  to  make  such 
repairs  as  are  needful  to  keep  the  Improved 
parts  of  said  real  estate  from  deteriorating 
in  Tsiue  and  pay  the  taxes  on  my  entire  r^al 
estate,  inclodlng  that  In  which  my  wife  has 


a  life  estate,  together  with  the  proceeds  ot 
said  real  estate,  shall  be  divided  Into  seven 
equal  parts,— that  Is,  after  the  costs  and  ex- 
penses of  my  said  real  estate  have  i>een  paid, 
—and  one-seveutb  part  thereof  shall  be  paid 
as  follows:  To  my  sons  William  P.  Harkey, 
Jacob  M.  Harkey,  and  Solomon  S.  Harkey; 
and  one-seventh  part  each  to  my  daughters 
Sarah  C.  Wilton  and  Jennie  H.  Judson;  one- 
seventh  part  to  my  granddaughter  Martha  J. 
Blackburn;  one-seventh  part  thereof  to  the 
children  of  my  deceased  son  or  the  survivor 
of  them,  vis.  Ida  Harkey  and  Ella  Lee  Har- 
key, one-seventh  part  thereof."  Publication 
was  ms4e  as  to  the  defendants  Judson,  and 
personal  service  had  on  Alexander  A.  Cress. 
He  appeared,  and  filed  a  general  and  special 
demurrer  to  the  bill,  alleging  for  special  cause 
that  it  did  not  show  tbat  the  complainants 
had  recovered  a  Judgment  at  law  on  their 
claim.  This  demurrer  was  sustained,  and, 
complainants  declining  to  amend,  the  bill  was 
dismissed  at  their  cost  To  reverse  that  or- 
der, they  appealed  to  the  appellate  court  for 
the  Third  district;  but  the  decree  of  the  cir- 
cuit court  was  affirmed,  and  they  now  prose- 
cute this  further  iu>peal. 

Howett  &  Jett,  tor  appellants.  J.  U.  Tni- 
Itt,  for  appellees. 

WILKIN,  J.  {after  stating  the  facts).  The 
principal  gucstiou  raised  and  discussed  on 
thls'record  Is  wbetlier  the  failure  of  com- 
plainants below  to  obtain  a  Judgment  at  law 
against  the  defendants  Judson  in  this  state 
is,  on  the  facts  alleged,  fatal  to  their  bitL 
That  a  judgment  at  law  and  execution  there- 
on, with  a  return  of  nulla  bona,  are  prereq- 
uisites to  the  maintenance  of  a  creditors'  bill 
proper,  has  never  been  questioned.  Our 
statute  expressly  so  pi-ovldes.  A  bill  In  the 
nature  of  a  creditors'  bill,  the  object  of 
which  is  to  remove  a  fraudulent  incumbrance 
or  other  obstruction  out  of  the  way  of  a  levy 
and  sale  under  an  execution,  may  be  filed 
immediately  upon  obtaining  Judgment  The 
Judgment  Is,  however,  no  less  essential  in 
such  a  case  than  that  of  a  simple  creditors* 
bill.  The  reason  frequently  given  for  re- 
quiring such  Judgment  at  law  In  both  classes 
of  cases  Is  tbat  to  allow  a  complainant  to 
establish  his  claim  In  the  first  Instance  in 
a  court  of  chancery  would  be  to  deprive  the 
defendant  of  the  right  of  trial  by  Jury.  It 
Is  also  well  settled  that  the  Judgment  at  law 
necessary  to  give  the  court  Jurisdiction  la 
such  cases  must  be  a  Judgment  In  the  Juris- 
diction where  the  bill  is  filed.  Winslow  v. 
Leland,  128  111.  304.  21  N.  B.  5SS,  citing 
Steere  t.  Hoagland,  80  lU. 

But  counsel  for  appellants  Insist  that  there 
Is  a  third  class  of  cases  In  which  a  creditor 
may  matutaln  a  bill  In  equity  for  the  satis- 
faction of  his  debt,— that  Is,  where  be  seeks 
to  reach  property  or  funds  accessible  only 
by  the  aid  of  a  court  of  chancery,— and  that 
In  such  cases  no  Judgment  at  law  Is  oeces- 
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sary.  Eipresslons  are  referred  to  In  some 
early  declslone  of  this  court  which  give  sup- 
port to  this  conteutlon.  Greenway  v.  Thom- 
as, 14  lU.  271;  Miller  t.  DaTldBon,  3  GUman, 
618;  Geteler  t.  Saronl,  18  lU.  511.  But  It 
has  never  been  decided  In  this  state  that  the 
mere  fact  that  assets  of  a  debtor  out  of 
which  satisfaction  Is  sought  can  only  be 
reached  through  a  court  of  equity  will  give 
that  court  Jurisdiction,  In  the  absence  of  a 
Judgment  at  law;  and  the  uniform  holding 
that,  In  bills  of  the  second  class  above  men- 
tioned, such  a  Judgment  must  be  averred 
and  proved.  Is  Irreconcilable  with  any  such 
decision.  If  a  case  can  arise  in  which  re- 
lief may  be  sought  in  equity  in  the  first  In- 
stance, it  must  appear  that  the  complain- 
ant's demand  is  of  such  an  equitable  char- 
acter that  it  can  only  be  established  In  a 
court  of  chancery;  otherwise,  the  right  of 
the  defendant  to  a  trial  by  Jury  upon  a  legal 
claim  would  be  taken  away,  and  the  rea- 
son for  the  rule,  as  above  stated,  destroyed. 
And  so  we  said  in  Dormuell  T.  Ward,  108  111. 
216,  where  it  was  insisted  that  the  case  came 
within  an  exception  to  the  general  rule  re- 
quiring a  Judgment  (page  219):  "These  so- 
called  exceptions,  when  properly  understood, 
are  rather  nominal  thau  real,  for  a  bill  of 
this  character  wUl  not  lie  hi  any  case  where 
the  claim,  as  It  Is  here.  Is  a  purely  legal 
demand.  In  all  cases  where-  such  a  blU  has 
been  maintained,  the  claim  of  the  complain- 
ant has  had  some  equitable  element  in  It,— 
such  as  a  trust,  or  the  like.  But,  In  the  ab- 
sence of  some  element  of  this  character, 
there  is  a  want  of  Jurisdiction  to  adjudicate 
upon  the  claim  at  all;  and  It  is  upon  this 
fundamental  doctrine  the  rule  controlling 
this  class  of  cases  rests.  When,  however,  a 
Judgment  has  been  obtained,  and  an  execu- 
tion has  been  returned  nulla  bona,  and  it 
can  be  shown  the  defendant  has  equitable 
assets  which  cannot  be  reached  by  execution, 
or  that  he,  or  others  acting  in  concert  with 
him,  have  fraudulently  placed  obstructions 
in  the  way  of  collecting  the  claim  by  execu- 
tion, a  case  wlil  then  be  made  out  for  the 
Interposition  of  a  court  of  equity.  The  Ju- 
risdiction of  the  court  thus  Invoked  is  known 
as  a  part  of  the  auxiliary  Jurisdiction  of  a 
court  of  equity;  but.  as  a  condition  preced- 
ent to  its  exercise,  where  the  demand  is 
purely  legal,  as  It  Is  here,  the  claim  must  be 
reduced  to  a  Judgment  and  an  execution 
thereon  returned  nulla  bona.  Such  is  the 
settled  law  of  this  state,  and  It  Is  supported 
by  the  general  current  of  authority."  See, 
also,  Shufeldt  t.  Boehm,  96  lU.  560. 

If  It  were  true,  as  alleged  In  the  bill  and 
urged  la  the  argument,  that,  by  reason  of 
the  nonresldence  of  the  defendants  Thomas 
P.  and  Jennie  H.  Judson,  an  action  at  law 
cannot  be  maintained  against  them  In  this 
state,  that  fact  would  furnish  no  sufficient 
reason  for  changing  the  well-settled  rule, 
uniformly  adopted,  making  a  judgment  at 
law  necessary.    Shufeldt  t.  Boehm,  supra. 


We  are  not,  however,  prepared  to  hold  that 
this  bill  shows  that  such  a  Judgment  cannot 
be  obtained.  If  Mrs.  Judson's  ownership  In 
the  property  in  question,  or  the  proceeds 
thereof  when  sold,  is  such  an  interest  as 
can  be  seized  by  a  decree  in  chancery,  and 
applied  In  satisfaction  of  her  indebtedness. 
It  Is  difficult  to  see  why,  under  our  attach- 
ment and  garnishment  laws,  an  action  at 
law  cannot  be  maintained  against  her.  Cases, 
like  Baker  v.  Oopenbarger,  15  ni.  103;  West 
V.  Schnebly,  54  111.  523,  and  Farrar  v.  Payne, 
73  111.  82,  decided  under  the  law  as  It  existed 
prior  to  the  passage  of  the  act  of  March  31, 
1869,  re-enacted  December  23,  1871,  and  still 
in  force,  are  not  authorities  on  this  question. 
The  present  statute  authorizes  the  levy  of  a 
writ  of  attachment  upon  any  lands  or  tene- 
ments in  and  to  which  a  debtor  "has  or  may 
claim  any  equitable  Interest  or  title."  Rev. 
St  p.  164,  c.  11,  I  8.  It  would  seem  clear 
that  Mrs.  Judson,  on  the  facts  here  alleged, 
"has  or  may  claim"  some  equitable  Interest 
in  the  property  in  the  hands  of  the  executor 
of  her  father's  will.  But,  If  she  cannot,  up- 
on what  principle  can  her  creditors  attack 
it?  If  It  be  conceded  that  the  property  could 
not  be  levied  upon,  still  the  executor,  If  he 
has  in  his  "possession  or  power"  any  proper- 
ty, effects,  choses  in  action,  or  credits  be- 
longing to  Mrs.  Judson,  may  be  summoned 
as  garnishee  In  an  action  by  attachment. 
Id.  S  21.  In  Stelb  v.  Whitehead,  111  IlL 
247,  certain  real  estate  was  devised  to  trus- 
tees to  keep  rented,  make  repairs,  etc.,  and 
"pay  over  all  remaining  rents  and  Income  in 
cash  into  the  hands  of  my  said  daughter 
JuUet,  In  person,  and  not  upon  any  written 
or  verbal  order,  nor  upon  any  assignment  or 
transfer  by  the  said  Juliet,"  and  it  was 
held  that  the  net  Income  was  not  liable  to 
garnishment  In  the  hands  of  the  trustee  for 
debts  of  the  beneficiary,  Juliet  The  deci- 
sion was  placed  upon  the  sole  ground  that 
by  the  terms  of  the  devise.  It  appeared  the 
testator  intended  to  place  It  beyond  the 
control  of  his  daughter  or  her  creditors 
while  in  the  hands  of  the  trustees.  It  Is 
fairly  Inferable  from  what  Is  there  said  that 
but  for  such  manifest  intention  on  the  part 
of  the  testator,  the  fund  would  have  been 
the  subject  of  garnishment. 

But  it  will  not  be  necessary  to  pursue  this 
Inquiry  further.  It  may  be  that  upon  a  full 
answer  in  garnishment  Involving  all  the 
facts  and  a  construction  of  the  will  of  Solo- 
mon Harkey,  such  an  action  cannot  be  main- 
tained; but  on  the  facts  here  alleged,  which 
are  admitted  by  the  demurrer,  we  see  no 
reason  for  so  holding.  Aside  from  that  ques- 
tion, appellants'  claim  being  purely  a  legal 
one.  they  cannot  reach  Mrs.  Judson's  prop- 
erty through  a  court  of  equity  without  first 
obtaining  a  Judgment  against  her  In  a  court 
where  she  may  avail  herself  of  a  jury  trial 
and  all  legal  defeases  which  she  may  have 
to  such  claim;  and,  if  it  be  true  that  no 
such  Judgment  can  be  obtained,  then.  how- 
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ever  great  the  hardship,  they  must  forego 
the  satisfaction  of  their  debt  out  of  the 
property  sought  to  be  reached  by  this  bill. 
The  Judgment  of  the  appellate  court  will  be 
affirmed.  Judgment  affirmed. 

PHILLIPS,  J.  (dissenting).  Where,  under 
a  will,  lands  are  devised  to  an  executor  to 
sell,  and  convert  the  same  into  money,  and 
dlTlde  the  same  so  received  therefrom  be- 
tween certain  devisees,  this  is  a  devise  of 
money,  and  not  of  laud.  Land  so  devised  to 
the  testator,  with  power  of  sale,  cannot  be 
sold  on  execution  issued  on  a  Judgment 
against  one  of  the  devisees,  who  is  to  receive 
a  portion  of  the  proceeds  thereof.  Baker  v. 
Copenbarger,  16  HI.  103.  The  devisee  has 
no  interest  in  the  land  which  can  be  sold  un- 
der execution,  nor  can  he  sell  and  convey 
the  same  so  as  to  effect  an  absolute  convey- 
ance thereof.  While  all  the  devisees  may 
elect  to  take  land  instead  of  money,  that 
election  can  only  be  made  by  all  the  devisees 
acting  in  concert,  and  cannot  be  made  by  one 
or  more  less  tlian  all.  Lands  in  such  case 
devised  to  an  executor,  not  being  liable  to 
sale  on  execution,  is  for  the  same  reason  not 
liable  to  be  sold  on  attachment  The  legal 
title  to  the  land  Is  held  In  trust  by  the  execu- 
tor, for  the  purpose  sj)ecifled  in  the  will  to 
be  sold,  and  the  proceeds  distributed  accord- 
ing to  the  directions  of  the  will;  and  the  title 
held  by  the  executor,  being  strictly  in  trust 
with  power. of  sale.  Is  as  free  from  any  right 
or  claim  of  the  devisee  as  if  he  was  to  have 
no  interest  in  the  proceeds.  The  devise  In 
such  case  is  a  devise  of  money,  and  not  of 
land,  and  the  devise  to  the  devisee  was  not 
land,  but  money;  and  her  only  claim  of  In- 
terest was  in  that  money,  and  In  that  she  has 
no  Interest  until  the  land  is  sold  by  the  ex- 
ecutor. Baker  t.  Copenbarger,  supra.  The 
principles  announced  In  this  case  have  been 
frequently  recognized  and  followed  by  this 
court  Jennings  v.  Smith,  29  111.  116;  Ran- 
kin V.  Bankin,  36  in.  293;  Bldgeway  v.  Un- 
derwood, 67  ni.  419;  Germain  v.  Baltes,  113 
HI.  29;  Ha  ward  v.  Peavey,  128  lU.  430,  21 
N.  E.  G03;  In  re  Corrington's  Estate,  124  111. 
363, 16  N.  E.  252;  Ebey  t.  Adams,  135  IlL  80, 
25  N.  E.  1018;  Strode  r.  HcGormlck,  168  Dl. 
142,  41  N.  E.  1091. 

In  the  absence  of  special  statutes,  it  is  a 
well-recognlzed  rule  of  law  that  an  executor 
or  administrator  cannot  in  his  official  capac- 
ity, be  held  liable  as  garnishee  at  suit  of  a 
creditor  of  a  decedent  or  of  one  who  Is  a  leg- 
atee or  distributee,  or  creditor  of  an  estate. 
The  executor  derives  his  authority  under  the 
will  from  the  law,  and  must  execute  ft  ac- 
cording to  the  directions  of  the  will,  and  In 
pursuance  of  rules  of  law.  If  executors  and 
administrators  were  liable  to  a  process  of  gar- 
nishment, the  operation  and  effect  of  the  law 
with  reference  to  the  administration  of  es- 
tates would  be  substantially  destroyed,  and 
the  settlement  of  estates  be  delayed,  disar- 
ranged, and  rendered  complex  and  Involved. 


No  garnishment  can  be  bad  against  an  execu- 
tor or  administrator  of  a  distributive  share  of 
a  devisee  to  an  estate  until  the  court  has 
decreed  a  distribution  of  the  proceeds  in  the 
hands  of  the  administrator.  Barnes  v.  Treat 
7  Mass.  271;  Brooks  v.  Cook,  8  Mass.  247; 
Thorn  v.  WoodrnfT,  6  Axi.  55;  Stout  v.  La 
Follette,  64  Ind.  365;  Colby  v.  Coates,  6  Cush. 
558;  Threshlng-Machlne  Co.  v.  Miracle,  54 
Wis.  295.  11  N.  W.  580;  Thayer  v.  Tyler,  5 
AUen,  94;  Welch  v.  Gurley,  3  N.  O.  510; 
Young  V.  Young,  2  HUl  (S.  0.)  425;  Curling 
V.  Hyde,  10  Mo,  374;  Winchell  v.  Allen,  1 
Conn.  385;  Lyons'  Adm'r  v.  Houston,  2  Har. 
(Del.)  348;  Walte  v.  Osborne,  11  Me.  185; 
Wilder  T.  Bailey,  3  Mass.  289;  Marvin  v. 
Hawley,  9  Mo.  382;  Hill  v.  BaUway  Co.,  14 
Wis.  291;  Dawson  v.  Holcomb,  1  Ohio,  276; 
Norton  V.  Clark,  18-Nev.  247,  2  Pac.  529;  MIl- 
Ilson  V.  Fisk,  43  Bl.  112.  Whenever  the  dev- 
isees may  maintain  an  action  at  law  against 
the  executor  or  administrator  to  recover  the 
legacy  or  distributive  share  of  the  estate, 
then,  and  not  till  then,  can  such  executor  or 
administrator  be  garnished  by  any  creditor. 
Cutter  vi  Perkins,  47  Me.  W7;  Post  v.  Love, 
19  Fla.  634;  Piper  v.  Piper,  2  N.  H.  439.  To 
allow  a  distributive  share  in  the  estate  to  be 
secured  by  garnishment  before  that  share  is 
ascertained  and  determined  would,  in  cases 
where  debts  have  not  been  paid,  lead  to  abso- 
lute uncertainty,  and  injustice,  as  it  cannot 
be  determined  whether  there  will  be  a  sur- 
plus In  the  hands  of  the  executor  or  adminis- 
trator on  final  settlement;  and  hence  the  rule 
of  law  is  that  until  the  distributive  shares 
are  ascertained,  they  cannnot  be  secured  by 
garnishment  Blchardson  v.  Lester,  83  lU. 
55;  Richards  t.  Griggs.  16  Mo.  416;  N<Hlon 
T.  Clark,  supra;  Hoyt  v.  Christie,  51  Vt  48; 
Harrington  v.  La  Rocque,  13  Or.  344,  10  Pac 
498;  In  re  Nerac's  estate,  35  Cal.  392. 

In  a  case  where  the  testator  dies,  and  by 
his  wUl  devises  land  to  an  executor  in  this 
state  with  power  of  sale,  and  that  executor  is 
directed  to  sell  and  dispose  of  the  lands,  and 
convert  the  same  into  money,  and  distribute 
the  same  among  certain  devisees,  and  some  of 
those  devisees  are  nonresidents  of  the  state  of 
Illinois,  or  have  absconded  from  the  state, 
and  have  no  property  In  this  state,  except 
the  equitable  Interests  under  the  will  of  the 
testator,  there  Is  no  method  known  to  the 
law  by  which  a  Judgment  at  law  could  be  re- 
covered. There  could  be  neither  attachment 
nor  garnishment  of  the  interest  of  a  devisee. 
The  statute  has  provided  no  means  by  which 
the  Interest  could  be  reached  by  proceedings 
in  rem  only,  by  garnishment  No  service 
could  be  had  on  the  devisee  in  such  case,  so 
that  a  Judgment  at  law  could  be  recovered. 
An  absconded  or  nonresident  debtor  liavlng 
such  equitable  Interests  in  property  In  this 
state  cannot  escape  a  liability  for  a  bona  fide 
debt  because  the  law  has  provided  no  means 
by  which  a  Judgment  at  law  may  be  recover- 
ed. The  creditor  may  resort  to  a  court  of 
equity,  establish  his  debt,  and  have  satlsfac- 
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tlon  out  of  the  equitable  Interest  of  such  ab- 
sconded or  nonresident  debtor.  It  was  held 
In  Getzler  t.  Saroni,  18  ni.  518:  "And  If  the 
property  he  not  subject  to  attachment  at  law, 
oelng  an  equitable  Interest  only,  and  personal 
service  cannot  be  obtained  on  his  debtor,  so 
that  he  Is  without  remedy  at  law  for  the  es- 
tablishment of  his  debt,  he  may.  In  the  first 
Instance,  go  Into  equity,  establish  his  debt, 
and  have  satisfaction  out  of  the  equitable 
Interest."  To  the  same  effect  Is  Russell  v. 
Clark,  7  Cranch,  87.  In  Steere  v.  Hoagland, 
39  m.  264,  It  was  held:  "Where  a  fund  can- 
not be  reached  at  law,  and  is  only  accessible 
in  a  court  of  chancery,  then  creditors  may 
resort  to  equity  in  the  first  instance.  •  •  • 
If  the  claim  is  to  be  satisfied  out  of  the  fund 
which  is  accessible  only  by  the  aid  of  a  court 
of  chancery,  application  may  be  made  in  the 
first  instance  to  that  court,  which  will  not  re- 
quire  that  the  claim  should  be  first  estab- 
lished  In  a  court  of  law." 

To  the  general  rule  that  there  must  be 
Judgment  and  return  of  execution  unsatisfied 
before  resort  can  be  had  to  a  court  of  equity, 
there  are,  and  have  always  been,  exceptions 
la  sfteclal  cases,  such  as  this,  where  a  Judg- 
ment cannot  be  obtained  because  the  debtor 
has  absconded  or  removed  from  the  state,  or 
Is  a  nonresident  As  fully  sustaining  this 
doctrine,  we  cite  Scott  v.  McMillen,  1  Litt. 
302;  Anderson  v.  Bradford,  S  J.  J.  Marsh. 
G9;  Kipper  v.  Glancey.  2  Blackf.  356;  Pen- 
dleton V.  Perkins,  49  Mo.  565;  Peay  v.  Mor^ 
rison's  Ex'rs,  10  Qrat.  149;  Earle  v.  Grove, 
92  Mich.  285,  52  N.  W.  615.  In  the  latter 
case  It  was  held:  "The  complainants  claim 
that  while  the  general  rule  In  all  the  states, 
statute  or  no  statute.  Is  that  there  must  be 
judgment  and  a  return  of  execution  unsatis- 
fied before  a  resort  can  be  had  to  equity, 
still,  that  there  are  and  always  have  been 
exceptions  to  this  general  rule.  In  special 
cases;  as  where  a  Judgment  cannot  be  ob- 
tained because  the  debtor  is  dead,  or  has  ab- 
sconded or  removed  from  the  state,  or  Is  a 
nonresident.  •  •  *  Here  the  amended  bill 
avers  a  Judgment  regularly  obtained  upon 
personal  service  In  New  York,  and  the  ex- 
haustion of  legal  remedies  in  that  state;  that 
Kendall  is  insolvent  and  a  nonresident  of  this 
state;  that  the  fund  sought  to  be  reached  to 
satisfy  the  debt  is  here  within  the  Jurisdic- 
tion of  the  court,  where  the  bill  has  beeh  filed; 
and  that  there  Is  no  way  In  law  in  which  to 
reach  such  fund.  This  would  be  sufficient 
to  maintain  the  suit  If  we  had  no  statute, 
and  the  statute  does  not  forbid  it."  The 
right  to  relief  by  a  bill  In  equity  without 
Judgment  at  law,  when  the  debtor  has  ab- 
sconded, and  there  Is  no  remedy  except  in 
equity,  is  recognized  In  Greenway  v.  Thom- 
as, 14  111.  272.  To  the  same  effect  is  Pope 
V.  Solomons,  36  Ga.  541.  In  McCartney  v. 
Bostwick,  32  N.  Y.  02,  It  was  held  with  refer- 
ence to  resort  to  a  court  of  equity  without 
judgment  at  law:  "The  rule,  of  course,  pre- 
supposes that  they  have  a  legal  remedy;  but, 


so  far  as  the  courts  of  this  state  are  con- 
cerned, they  have  none.  The  facts  atated  by 
the  complainants  show  that  no  remedy  what- 
ever at  law  exists  in  theh*  favor  In  this  state; 
that  no  court  of  law  of  this  state  has  Juris- 
diction to  entertain  a  suit  to  be  brought  by 
them  against  the  debtor,  either  upon  a  Judg- 
ment or  the  original  indebtedness,  and  that 
It  is  therefore  impossible  for  them  to  recover 
Judgment  in  this  state,  and  have  ttadr  execu- 
tion returned.  Does  equity  demand  that  the 
legal  remedy  shall  be  exhausted  where  none 
exists,  before  It  wUl  enforce  a  trust  created 
by  statute,  of  which  It  alone  has  Jurisdic- 
tion?" 

In  this  case  there  Is  no  possible  manner  In 
which  a  Judgment  may  be  recovered  at  law, 
and  no  satisfaction  can  be  had  by  garnish- 
ment A  nonresident  debtor  having  large 
equitable  Interests  as  a  devisee  of  an  estate 
cannot  be  reached  In  the  proceedings  at  law, 
and  recourse  may  be  had  to  equity  as  the 
only  Jurisdiction  that  can  protect  the  Inter- 
ests of  the  court,  and  make  the  property  lia- 
ble for  the  debts  of  this  devisee.  The  rem- 
edy in  equity  Is  full  and  complete,  and  it  was 
error  to  sustain  the  demurrer  to  the  bill,  as  it 
was  also  error  In  the  ap[>ellate  court  to  affimi 
the  same.  Because  the  right  of  garnishment 
did  not  exist  as  against  administrators  and 
executors,  the  legislature,  by  an  act  entitled 
"An  act  In  relation  to  the  garnishment  of  ad- 
ministrators," approved  June  11,  1897,  In 
force  July  1,  1897  (Laws  HI.  1897,  p.  231),  en- 
deavored tq  remedy  the  difficulties  arl^ng 
from  the  want  of  power  of  a  creditor  to  gar- 
nish such  administrators  and  executors  with 
respect  to  land,  money,  goods,  etc.,  belonging 
to  any  heir  or  distributee  of  an  estate,  but 
providing  no  final  Judgment  should  be  ren- 
dered against  such  administrator  or  executoi 
until  after  an -order  of  distribution  had  been 
made.  This  statute,  however,  was  enacted 
long  after  the  commencement  of  this  suit, 
and  can  have  no  effect  on  the  questions  pre- 
sented on  this  record;  hence  I  cannot  concur 
in  this  (^^on. 


an  lu.  ») 

CLBVBLAND,  C,  C.  &  ST.  L.  BT.  00.  v. 
PEOPLB  ex  reL  JETT. 

(Supreme  Court  of  lUincrfs.  Oct  24,  1898.) 

UaSDjLHUS— KaILROAPS  — LKaiSLATIVI  POVBHS  — 

Stoppaob  ow  Trains. 

1.  The  enactment  of  the  railroad  act  as 
amended  Julv  1.  1879,  §  25  (Hard's  Bev.  St. 
1889,  p.  1060),  providing  that  every  railroad 
corporation  shall  cause  its  reKular  passenger 
trains  to  stop  a  sufficient  length  of  time  at  its 
stations  at  county  seats  to  accommodate  pas- 
sengers, was  within  the  legiBlative  power  to 
resulate  corporations,  so  as  to  provide  for  the 
public  welfare. 

■  2.  A  corporation  operating  a  railroad  across 
Illinois  is.  for  all  purposes  of  local  govern- 
ment &  domestic  corporation,  and  subject  to 
the  police  control  of  the  legislature  of  the  state. 

3.  The  railroad  act  as  amended  July  1,  1879. 
S  25  (Hurd's  Rev.  St.  1889.  p.  1060).  providing 
that  every  railroad  corporation  shall  cause  its 
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regalar  paBsenger  trainB  to  stop  a  safflcient 
length  oC  time  at  Its  stations  at  county  seats 
to  accommodate  pafieengerB,  is  applicable  to  a 
railway  corporation  ronDinff  a  paseeneer  train 
through  the  state,  and  does  not  Int^ere  with 
interstate  commerce,  ^ce  It  is  a  mere  police 
regnlation. 

Appeal  from  circolt  court,  Montgomery 
county;  Robert  B.  Shirley,  Judge. 

PetltlOD  by  the  people,  on  the  relation  of 
Ttiomaa  M.  Jett,  against  the  Cleveland,  Clo* 
cbmatl,  Chicago  &  St  Lonls  Railway  Compa- 
ny, for  mandamus  to  compel  defendant  to 
stop  a  passenger  train  at  a  county  seat  From 
a  judgment  awarding  the  writ,  defendant  ap- 
peals. Affirmed. 

John  T.  Dye  and  Geo.  F.  McNulty.  for  ap- 
pellant U.  T.  Moloney,  Atty.  Gen.,  and  Thos. 
M.  Jett  Statefa  Atty.  (T.  J.  Scofleid,  Jas.  M. 
nnett,  and  M.  !«.  of  counsd).  for  ap< 

pellee. 

PHILLIPSiJ.  The  relator  lUed  a  petition  al- 
leging the  appelant  was  an  Incorporated  rail- 
way company  operathig  a  certain  railroad 
from  the  <Aty  of  St  Louia,  Mo.,  across  the 
county  of  Montgomery,  and  through  the  vat- 
porate  limits  of  the  cl^  ot  HUlsboro,  In  said 
county,  to  the  city  of  Indianapolis,  In  the 
state  of  Indiana.  It  was  further  alleged  the 
city  of  HUlsboro  was,  and  for  many  years  had 
been,  the  county  seat  of  said  county  of  Mont- 
gomery, and  that  the  appellant  kept  and 
maintained  a  railroad  station  and  depot  with- 
in the  corporate  lindts  of  said  dty,  where  its 
passenger  trains  were  accustomed  to  sb^  and 
take  on  and  discharge  passengers  from  Its 
trains;  that  by  the  statutes  of  the  state  of 
BUnoIs  it  was  the  du^  of  the  aiQellant  to 
stop  all  regular  passenger  trains  by  it  nm 
orer  anA  upon  aald  ralhroad  within  the  co^ 
XKnrate  limits  of  said  dty  at  said  raUroad  sta- 
tloo  a  sufficient  tengtb  of  time  to  receive  and 
discharge  passengers,  but  dlsr^ardlng  its  du- 
ty, Appellant  unlawfully  and  knowing^  runs 
a  regular  passenger  train,  designated  as  the 
*'Knlckerbodm  Special,"  twice  eadi  day, 
through  the  aajfonta  limits  of  said  city,  with- 
out stopping  at  the  station  to  recelTe  and  dis- 
charge passengers,  contrary  to  the  provisions 
of  the  statute^  The  petition  prayed  for  a 
writ  oC  mandamus  to  compel  tlu  appellant  to 
■top  said  train  at  the  railroad  station  at  the 
said  county  seat  a  sufficient  length  of  time 
to  receive  and  discharge  passengon,  as  by  the 
statute  provided. 

'Xba  answer  averred  that  before  and  at  the 
time  of  ffiing  the  petition  appelant  fuml^ed 
ample  and  sufficient  accommodation  for  all  lo- 
cal and  through  business,  and  ready  and  con- 
venient transpOTtatlon  to  and  from  Hillsboio 
to  all  points  and  onmectlonB  wltiiont  dday; 
that  the  same  number  of  trains  ran  and  stop- 
ped as  before  the  "Snlckerbockra  Special" 
was  pot  on;  that  the  latter  was  and  Is  a 
train  In  argent  demand,  specially  devoted  to 
Interstate  transportation  between  St  Ixnils 
and  New  YoA,  because  other  trains,  which 
stcv  at  HUlsboro  and  other  county  seati^  can> 


not  make  the  time  reauired  by  the  demands 
of  passengers  and  Intwstate  commerce;  that 
said  train  not  a  r^lar  passenger  train, 
carrying  passengers  from  one  point  to  another 
In  Illinois,  but  Is  a  special  train,  engaged  ex- 
clusively in  Interstate  travel,  from  pointe 
wholly  without  to  points  wholly  without  the 
State  of  liUnols;  that  no  tickets  are  scdd  or 
passengers  received  on  tlils  train  from  points 
in  Illinois  to  pointe  in  Illinois,  and  that  it 
mak^  no  stops  exeej^t  such  as  are  necessary 
for  fuel,  water,  and  at  railway  crossings; 
that  to  stop  at  county  seats  would  destroy  the 
usefulness  of  the  train,  and  Interfere  with 
and  obstruct  Interstete  cnnmerce;  that  suffi- 
cient trains,  convenient  and  sulteble  to  tUe 
traveling  public,  pass  through  and  stop  at 
HUlsboro  to  fully  supply  the  demand;  that 
the  Btete  of  Illinois  had  no  power  to  pass  any 
act  that  would  require  such  a  train,  devoted 
solely  to  Int^tate  commerce,  to  stop  at  coun- 
ty seate  In  lUinois,  and  that  such  an  act  to 
in  violation  of  the  constitution  of  the  United 
States. 

To  this  answer  a  demurrer  was  Interposed 
and  sustained.  The  defendant  stood  by  itt 
answer,  whereupon-  the  court  entered  Judg- 
mmt,  and  awarded  the  peremptory  writ  of 
mandamus,  and  this  appeal  Is  prosecuted. 

Section  25  of  the  railroad  act,  as  amended 
July  1,  1870,  is  as  follows:  "Every  railroad 
corporation  sfaaU  cause  ite  passenger  trains 
to  stop,  upon  Ite  arrival  at  each  stetion  ad- 
vertised by  such  corporation  as  a  place  for 
receiving  and  discharging  passengers  upon 
and  from  snch  trains,  a  auffldent  length  of 
time  to  receive  and  let  off-  sudi  passengers 
with  safety:  provided,  all  regular  passenger 
trains  shall  stop  a  suffldoit  length  of  time  at 
the  railroad  stetion  of  county  seate  to  re- 
cdve  and  let  off  psssengers  with  ^afe^." 
Hnrd's  Rev.  St.  1888,  p.  lOOa  It  Is  Importent 
flrst  to  determine  the  question  as  to  the  pow- 
er  of  the  legislature  to  pass  this  act  and 
whether  applicable  to  trahis  running  through 
the  state  of  XlUnols  and  carrying  passengers. 

In  Chicago  ft  A.  B.  Co.  v.  People.  105  lU. 
667,  we  saUl  (page  601):  "In  the  enactment 
ot  the  law  requiring  aU  reguter  passenger 
trains  to  stop  at  county  seats,  the  leglslatuxe, 
no  doubt  had  In  view  the  great  benefit  the 
public  would  derive  In  the  increased  faculties 
for  reaching  the  county  seat  to  aid  In  ttie  dis- 
patch of  business  In  courts.  In  tiie  prmnpt  ar- 
rest and  prosecution  of  criminals  who  might 
be  Indicted  in  the  courts,  In  the  attmdance 
of  witnesses,  grand  and  petit  Jurors,— Indeed, 
the  prompt  and  effldent  transaction  ot  all 
business  in  the  courte  held  at  the  county  seat 
—and  the  faculty  for  the  examination  of  the 
records  on  tlie  sale  and  otrnveyanoe  of  proper* 
ty.  These  and  various  other  matters  pertohi* 
Ing  to  the  welfare  of  the  public  doubtless  led 
to  tlie  enactment  of  the  law,  and  in  ite  enact- 
mmt  m  are  fidly  satisfied  ttiat  the  leglda- 
ture  transcended  none  of  Itt  powers,  nor  did 
it  violate  any  chartered  right  of  the  raOroad 
company." 
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In  granting  a  charter  to  a  private  corpora- 
tion, the  state  does  not  part  with  Its  power  to 
enact  proper  police  regulations.  Corporations 
accept  their  charters  upon  the  implied  condi- 
tion that  they  are  to  exercise  their  rights  sub- 
ject to  this  power  ot  the  state.  The  legisla- 
ture has  the  power,  by  the  enactment  of  gen- 
eral laws  from  time  to  time,  as  the  public 
exigencies  may  require,  to  regulate  corpora^ 
tlons  In  the  exercise  of  their  franchises,  so  as 
to  provide  for  the  public  safety,  health,  and 
welfare.  Railroad  CJo.  v.  Loomls,  13  111.  548; 
Railroad  Co.  t.  McClelland,  25  HI.  123;  Illi- 
nois Cent  R.  Co.  V.  People,  143  IlL  434,  33 
N.  E.  173.  This  corporation,  operating  a  rail- 
road across  the  state  of  Illinois,  Is,  for  all 
purposes  of  local  government,  a  domestic  cor- 
poration, subject  to  the  police  control  of  the 
legislature  of  this  state. 

Zn  Chicago  &  A.  R.  Co.  v.  People  supra,  It 
was  said  (page  659):  "The  train  in  question 
was  equipped  and  operated  in  the  same  man- 
ner as  any  other  passenger  train  on  the  road. 
It  carried  passengers  and  baggage,  as  did  oth- 
er trains.  It  ran  upon  the  official  time-table 
of  the  company,  as  other  trains  did.  Indeed, 
the  only  difference  between  this  and  the  other 
passenger  trains  on  the  road  was  that  the 
other  two  stopped  at  all  the  stations,  while 
this  did  not  On  account  of  this  difference, 
can  the  train,  within  the  meaning  of  the  stat- 
ute, be  regarded  other  than  a  regular  passen- 
ger train?  We  think  not  The  language  of 
the  act  would  not,  perhaps.  Include  a  wild 
train,  a  freight  train,  an  excursion  train,  or 
a  special  train;  but  where  a  train  was  en- 
gaged in  carrying  passengers,  running  regular- 
ly every  day  upon  an  advertised  time-card  of 
the  company,  equipped  as  all  other  passen- 
ger trains  are,  we  are  satisfied  such  a  train 
was  designed  by  the  legislature  to  fall  within 
the  terms  of  the  act,  'all  regular  passenger 
trains.*  Had  the  legislature  Intended  to  ex- 
cept a  fast  train  or  a  through  train  from  the 
operation  of  the  law,  It  would  have  been  an 
easy  matter  to  have  framed  the  law  In  such 
a  way  that  no  doubt  could  have  existed  in 
regard  to  the  Intention,  and,  If  such  had  been 
Intended,  language  of  a  different  character 
would  no  doubt  have  been  used."  To  the 
same  effect  is  People  v.  Loalsvflle  &  N.  R. 
Co.,  120  111.  4a  10  N.  E.  657. 

In  the  case  of  Stone  v.  Trust  Co.,  116  TJ.  S. 
307,  6  Sup.  Ct.  334,  388,  1191.  it  was  said: 
"There  can  be  no  doubt  that  each  of  the 
states  through  which  the  Mobile  &  Ohio  Rail- 
road passes  Incorporated  the  company  for  the 
purpose  of  securing  the  construction  of  a  rail- 
road from  Mobile,  through  Alabama,  Missis- 
sippi, Tennessee,  and  Kentucky,  to  some  point 
near  the  mouth  of  the  Ohio  river,  where  It 
would  connect  with  another  railroad  to  the 
Lakes,  and  thus  form  a  continuous  line  of  in- 
terstate communication  between  the  Gulf  of 
Mexico  In  the  South  and  the  Great  Lakes  In 
the  North.  It  Is  equally  certain  that  congress 
aided  In  the  construction  of  parts  of  this  line 
of  road  BO  as  to  establish  such  a  route  of 


travel  and  transportation;  but  It  Is  none  the 
less  true  that  the  corporation  created  by  each 
state  Is,  for  all  the  purposes  of  local  govern- 
ment, a  domestic  corporation,  and  that  its 
railroad  within  the  state  Is  a  matter  of  domes- 
tic concern.  Every  person,  every  corporation, 
everything  within  the  territorial  limits  of  a 
state,  is,  while  there,  subject  to  the  constitu- 
tional authority  of  the  state  government 
Clearly,  under  this  rule,  Mississippi  may  gov- 
ern this  corporation,  as  It  does  all  domestic 
corporations.  In  respect  to  every  act  and  ev- 
erything within  the  state  which  is  the  lawful 
subject  of  state  government.  It  may,  beyond 
all  question,  by  the  settled  rule  of  decision  In 
this  court,  regulate  freights  and  fares  for 
business  done  exclusively  within  the  state, 
and  It  would  seem  to  be  a  matter  of  *  domestic 
concern  to  prevent  the  comi>any  from  dis- 
criminating against  persons  and  places  In  Miss- 
issippi. So  It  may  make  all  needful  regula- 
tions of  a  police  character  for  the  government 
of  the  company  while  operating  Its  road  In 
that  jurisdiction.  In  this  way  it  may  certain- 
ly require  the  company  to  fence  so  much  of 
the  road  as  lies  within  the  state;  to  stop  its 
trains  at  railroad  crossings;  to  slacken  speed 
while  running  in  a  crowded  thoroughfare;  to 
post  its  tariffs  and  time-tables  at  proper 
places,  and  other  things  of  a  kindred  charac- 
ter, affecting  the  comfort,  convenience,  or 
safety  of  those  who  are  entitled  to  look  to  the 
state  for  protection  against  the  wrongful  or 
negligent  conduct  of  others.  This  company  Is 
not  relieved  entirely  from  state  regulation  or 
state  control  in  Mississippi  simply  because  It 
has  been  incorporated  by,  and  is  carrying  on 
business  In,  the  other  states  through  which 
its  road  runs.  While  In  Mississippi  It  can  be 
governed  by  Mississippi  In  respect  to  all  things 
which  have  not  been  placed  by  the  constitu- 
tion of  the  United  States  within  the  exclusive 
jurisdiction  of  congress;  that  is  to  say,  using 
the  language  of  this  court  In  Cardwell  v. 
Bridge  Co.,  113  U.  S.  210,  5  Sup.  Ct.  425, 
'when  the  subjects  on  which  It  Is  exerted  are 
national  In  their  character,  and  admit  and  re- 
quire uniformity  of  regulations  affecting  all 
states  alike.'  Under  this  rule,  nothing  can  be 
done  by  the  government  of  Mississippi  which 
will  operate  as  a  burden  on  the  interstate  busi- 
ness of  the  company,  or  impair  the  usefulness 
of  its  facliltles  for  Interstate  traffic.  It  is  not 
enough  to  prevent  the  state  from  acting  that 
the  road  In  Mississippi  is  used  in  the  aid  of 
Interstate  commerce.  Legislation  of  this  kind, 
to  be  unconstitutional,  must  be  such  as  will 
necessarily  amount  to  or  operate  as  a  regula- 
tion of  bnslneis  wlUioat  tbe  state  aa  well  as 
within." 

While  the  regulation  and  control  of  biter- 
state  commerce  has  been  confided  exclusively 
to  congress,  and  a  state  can  Interfere  with 
transportation  into  or  through  Its  borders  on- 
ly to  the  extent  absolutely  necessary  for  its 
own  protection,  still,  whatever  tends  to  pro- 
mote the  health,  safety,  or  welfare  of  society 
would  be  a  proper  exerdse  of  the  ptdlce  pow- 
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er.  Toledo,  W.  &  W.  By.  Oo.  v.  City  of  Jack- 
sonville, 67  IlL  37.  Wbaterer  Is  necessary  to 
provide  for  the  public  w^fare  and  the  general 
security  Ig  within  the  police  power  of  the 
government.  Whether  a  particular  regulation 
l8  a  reasonable  exercise  of  the  police  power 
Is  strict  a  Judicial  question,  but  the  lawmak- 
ing power  Is  the  sole  Judge  of  when  the  ne- 
cessity exists,  and  when,  If  at  all,  it  will  ex- 
ercise the  right  to  enact  such  laws.  As  held 
In  Chicago  &  A.  R,  Co.  v.  People,  supra: 
"The  prompt  and  efficient  transaction  of  all 
boalnees  in  the  courts  held  at  the  county 
seat  ♦  *  •  and  various  other  matters  per- 
taining to  the  welfare  of  the  public,  doubt- 
less led  to  the  enactment  of  the  law."  Such  a 
statute  for  such  a  purpose  would  be  a  proper 
exercise  of  the  police  iKiwer  of  the  state. 

It  is  insisted,  that  while,  by  virtue  of  Its 
jurisdiction  over  persons  and  property  with- 
in its  limits,  a  state  may  provide  for  the  se- 
curity of  the  lives,  limbs,  health,  and  comfort 
of  p^XBona,  and  for  the  protection  of  property 
there  situated,  yet  a  subject-matter  which 
has  been  confided  exclusively  to  congress  by 
the  constitution  is  not  within  the  Jurisdiction 
of  the  police  power  of  the  state,  unless  placed 
there  by  congressional  action.  While  admit- 
ing  this  proposition  to  be  true  so  far  as  it 
goes,  yet  we  find  no  warrant  for  holding  that 
the  state  Is  exduded  from  an  exercise  of  a 
.police  power  lookir^  to  the  general  welfare 
of  the  public,  or  that  that  subject-matter  has 
been  by  the  constitution  confided  exclusively 
to  the  congress  of  the  United  States.  Al- 
though the  regulation  of  interstate  commerce 
is  confided  to  congress,  the  railroads  within 
this  state  are  domestic  concerns,  subject  to 
the  constitutional  authority  of  the  state  gov- 
ernment, which  may  regulate  freights  and 
fares  for  business  done  exclusively  within 
the  state,  and  make  needful  police  regula- 
tions. As  held  In  Stone  v.  Trust  Co.,  supra: 
"This  company  Is  not  relieved  entirely  from 
state  regulation  or  state  control  •♦•  be- 
cause It  lias  been  Incorporated  by,  and  Is  car- 
rying on  business  in,  the  other  states  through 
which  Its  road  runs."  If  this  latter  fact  de- 
prived the  state  of  the  exercise  of  the  police 
power,  the  lives  and  property  of  Its  citizens 
might  be  sacrificed  in  crowded  thoroughfares, 
and  the  state  t>e  powerless  to  protect  them. 

It  is  finally  urged  that  as  this  train  was 
demanded  by  and  put  on  solely  to  meet  the 
requirements  of  interstate  travel,  and  was  in- 
tended for  no  local  business,  to  compel  It  to 
stop  at  county  seats,  and  do  a  local  business, 
would  be  a  violation  of  the  federal  constitu- 
tion, inasmuch  as  such  action  would  Interfere 
with  and  regulate  Interstate  commerce.  This 
railroad  company,  at  the  time  of  the  filing  of 
this  petition,  was  running  its  trains  over  the 
trades  of  wbat  is  known  as  the  "Terre  Haute 
&  Atton  Railroad  Company,"  which  was  In- 
ctnporated  imder  an  act  of  the  legislature  of 
the  state  of  Illinois  In  force  January  28,  1851. 
At  the  same  session  of  the  legislature  a  sup- 
plemental act  was  also  enacted  In  relation  to 


the  Incorporation  of  the  Terre  Haute  &  Alton 
Railroad  Company,  which  supplemental  act 
went  Into  effect  February  13,  1851.  An  act 
was  also  passed  by  the  legislature  of  the 
state  of  Illinois  amending  the  act  In  relation 
to  the  incorporation  of  the  Terre  Haute  & 
Alton  Railroad  Company,  which  last  act  went 
into  force  February  28,  1864.  These  acts 
were  declared  to  be  public  acts.  The  authori- 
ty for  constructing,  operating,  and  maintain- 
ing the  track  over  wiilch  trains  of  the  appel- 
lant pass  was  all  derived  through  and  from 
the  state  of  Illinois.  At  the  time  of  the  con- 
struction of  the  railroad  over  which  the  trains 
of  the  appellant  company  pass,  the  city  of 
Hlllsboro  was  one  of  the  objective  points 
through  which  It  was  to  run,  as  designated 
in  and  by  the  authority  granted  to  the  com- 
pany by  the  legislature  of  the  state  of  Illi- 
nois. This  company  cannot,  by  Its  manner 
of  d(dng  business,  escape  state  control,  and 
disregard  a  statute  of  the  state  whldi  seeks  to 
regulate  and  control  domestic  concerns  with- 
in the  limits  of  the  state  for  the  public  wel- 
fare and  general  good.  Appellant's  "Knick- 
erbocker Special"  is  not  national  in  Its  (duir- 
acter,  requiring  uniformity  of  regulations  af- 
fecting all  states  alike. 

The  Illinois  act  operates  as  a  regulation  oi 
business  within  the  state  only.  We  hold  this 
act  is  not  an  interference  with  Interstate  com- 
merce, but  a  mere  police  regulation,  applica- 
ble solely  to  tbe  limits  of  the  state  of  Illinois. 
It  no  more  interferes  with  the  expedition 
with  which  trains  irasslng  through  the  state 
carrying  passengers  from  one  state  to  another 
exclusively  may  reach  their  destination  than 
does  a  regulation  limiting  the  speed  of  trains 
running  through  a  crowded  thoroughfare, 
and,  like  the  latter  regulation,  is  for  the  pub- 
lic welfare.  It  was  not  error  to  sustain  the 
demurrer  to  the  answer,  and  the  Judgment  of 
the  circuit  court  of  Montgomery  county  to  af- 
firmed. Judgment  affirmed. 

an  111.  2Q 

COCHRAN  T.  PSOPLB. 
(Supreme  Court  of  Ulintrfs.   Oct  24,  1898.) 
Abobtioks— iHDicniBKTs— Dbscbibino  tbb  Com- 

KIUION  or  THE  OrrsNSB. 

L  Cr.  Code,  div.  1,  %  3,  provides  that  "who- 
ever, by  means  of  any  mstrument,  medicine, 
drug,  or  other  means  whatever,  causes  any  wo- 
man pregnant  with  child  to  atwrt  or  miscar- 
ry," shall  be  imprisoned.  Bdd,  that  an  indict- 
ment charging  that  defendant  did  "administer 
and  use  on  one  S.  *  *  *  a  certain  instru- 
ment" la  Insufflciait  for  failure  to  state  in 
what  manner  the  Instrument  was  used  or  ad- 
ministered, since,  where  the  language  of  the 
statute  does  not  describe  the  acts  constituting 
the  offense,  the  indictment  mast  put  them 
forth  specifically,  notwithstanding  Id.  dir.  11, 
I  6,  provides  that  an  indictment  stating  the 
offense  in  the  language  of  the  statute  creating 
It  is  sufficient 

2.  The  indictment  does  not  charge  the  offense 
in  the  language  of  tbe  statute,  within  Cr.  Code, 
div.  11,  i  6,  providing  that  stating  tbe  offense 
in  the  language  of  the  statute  creating  It  is 
aufflcient. 

Magruder^  disseotiag. 
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Error  to  circuit  court,  Oumberlaiid  conntr; 
Frank  E.  Dunn,  Judge. 

Charles  O.  Gocbrau  was  conTicted  of  an 
attempt  to  procure  an  abortion,  and  he  brings 
error.  Beversed. 

At  the  August  term,  1887,  of  the  circuit 
court  of  Cumberland  county,  the  grand  Jury 
returned  an  Indictment  of  two  counts  against 
the  plaintiff  la  error,  charging  him  with  the 
crime  of  producing  an  abortion.  At  the  fol- 
lowing February  term,  1898,  be  appeared  be- 
fore the  court,  and  entered  a  motion  to  quaeh 
the  indictment,  and  each  count  thereof,  which 
was  overniled.  He  then  entered  his  plea  of 
not  guilty,  and  a  trial  was  had  resulting  In 
a-  Terdict  of  guilty  "of  an  attempt  to  procure 
an  abortion,"  and  upon  this  Terdict  the  court, 
after  OTerruUng  a  motion  for  a  new  trial, 
sentenced  him  to  tiie  penitentiary. 

The  first  count  of  the  Indictment  charges 
"that  Dr.  Charles  O.  Cochran.  lat»  of  the 
county  of  Cmnberland  and  state  of  Illinois, 
on  the  18th  day  of  Morember,  1^6,  at  and  In 
the '  comity  aforesaid,  did  unlawfully  and 
feloniously  administer  and  use  on  one  Stdla 
Roberta,  then  and  there  b^g  a  woman  preg- 
nant with  child,  a  certain  Instrument,  the 
name  of  wlilch  is  to  the  grand  Jurors  un- 
known, with  the  Intent  then  and  there  to 
produce  an  abortion  and  miscarriage  of  the 
s^d  Stella  Boberts,  and  then  and  there  did 
thereby  unlawfully  and  feloniously  cause  the 
miscarriage  of  the  said  Stella  Boberts,  it  not 
being  then  and  there  necessary  to  canse  such 
mlacurlage  for  the  presarratlon  of  the  life 
of  the  said  Stella  Roberta,  the  said  Charles 
O.  Cochran  then  and  there  well  knowing  that 
the  said  instrament  would  produce  snch  mis- 
carriage, and  by  reastm  of  snch  miscarriage 
she.  the  said  Stella  Boberts,  then  and  there 
died,"  etc.  The  second  count  is  substantially 
the  same. 

The  only  erldraice  of  the  defendant's  guilt 
was  the  testimoiv  of  David  Wickbam,  a  con- 
fessed accomplice  and  guilty  of  the  girl's 
pr^nancy,  who  admitted  on  the  witness  stand 
that  he  had  been  promised  Immunily  from 
punishment  if  he  would  testify  in  the  case, 
and  who  was  wholly  uncorroborated.  He  tes- 
tlfled.  In  substance,  that  he  took  Stella  Bob- 
erts from  taer  home,  in  Button  township. 
Coles  county,  to  the  defendant's  house.  In 
Haael  Dell,  a  Tillage  in  the  southeast  comer 
of  Cumberland  county,  on  the  IStfa  day  of 
NoTember,  1896;  that  be  had  ncTer  been 
there  before,  and  did  not  know  the  doctor, 
but  tbat  the  girl  told  him  where  to  go;  that 
he  there  "bad  a  tdight  talk  with  him,"  the 
result  of  wlilch  was  that  he  drove  with  tbp 
girl  to  a  certain  place  designated  by  the 
doctor,  some  three  miles  northwest  of  the 
Tillage,  where  the  defendant  met  them,  and 
took  the  girl  from  the  buggy  to  a  fallen  tree 
top,  a  short  distance  from  where  the  witness 
remahied  wlOi  the  buggy;  that  he  saw  the 
girl  lying  oh  hw  back,  the  doctor  being  down 
at  her  feet  and  that  he  saw  him  take  out  of 


hlB  Tallse  some  bright  Instrument;  that  short- 
ly afterwards  they  came  back  tti  the  buggy, 
where  he  paid  the  doctor  920,  and  then  took 
the  girl  back  to  Casey,  In  Clark  county,  and 
from  there  to  her  home.  He  does  not  state 
the  distance  between  Hazel  Dell  and  Hutton 
township.  Coles  county,  where  Stella  Roberts 
lived,  but  It  must  be  from  15  to  20  miles.  He 
does  not  say  that  he  saw  any  use  whatevw 
made  of  the  Instrument,  or  that  the  girl  mani- 
fested any  Indication  of  pain  or  other  symp- 
tom of  having  been  operated  upon,  but,  on 
the  contrary,  says  she  never  complained  to 
him,  and  when  he  reached  her -grandpar^ts' 
house,  about  9  o'clock  that  night,  she  made 
no  complaint,  or  words  to  that  effect. 

The  defendant  testified.  In  his  own  behalf, 
that  he  resided  hi  Hazel  Dell,  where  he  bad 
lived  25  years,  and  was  a  practicing  physi- 
cian at  that  place.  He  denied  In  the  most 
emphatic  terms  that  he  knew  or  had  ever 
seen  Stella  Roberts,  or  produced,  In  any  way 
or  manner,  an  abortion  upon  her,  or  attempt- 
ed to  do  so,  or  that  he  had  ever  seen  the 
prosecuting  witness,  Wlckham,  prior  to  his 
indictment  The  evidence  of  Wickham  Is  con- 
tradicted as  to  the  time  he  and  Stella  Roberts 
were  at  the  defendanf  s  house  on  the  IStb  of 
November,  several  witnesses  testifying  to 
facts  tending  to  show  that  at  that  hour  the 
doctor  was  not  at  his  house,  but  some  dis- 
tance in  the  country,  visiting  patients.  There 
was  some  evidence' that  defendant  had  there- 
tofore sustained  a  good  reputation  In  the 
neighborhood  and  vicinity  In  which  he  lived, 
but  that  subject  was  not  gone  Into  very 
fully. 

Stella  Roberts,  died  at  her  grandparents' 
house,  In  Coles  county,  about  November  23d, 
from  the  efCects  of  an  abortion.  Her  attend- 
ing physician,  Dr.  Franklin,  testified  tbat  the 
abortion  was  produced  by  taking  medicine, 
though  this  statement  waa  based  simply  up- 
on what  the  patient  told  him,  and  his  smell- 
ing upon  her  breath  the  odor  of  turpentine, 
camphor,  and  oil  of  tansy,  all  of  which,  he 
testified,  are  abortives.  ITiere  was  other  tes- 
timony ofTered  upon  the  trial  which  tended 
to  corroborate  the  defendant  and  contradict 
the  prosecuting  witness. 

Among  the  grounds  urged  for  a  new  trial 
was  that  of  newly-discovered  evidence,  sup- 
ported by  affidavits  stating  facts  strongly 
tending  to  prove  the  defendant's  Innocence, 
and  contradict  the  prosecuting  witness,  Wlck- 
ham. This  writ  of  error  has  been  made  a 
supersedeas,  and  a  reversal  of  the  Judgment 
of  sentence  entered  by  the  court  below  Is  In- 
sisted upon  on  several  grounds. 

L.  Brewer  and  Everhart  &  Deduai  for 
plaintiff  In  error.  Smith  Mlmer.  State's 
Atty„  and  E.  N.  Binehart.  for  the  People. 

WILKIN,  J.  (after  stating  the  facts).  We 
are  unable  to  see  how  tb.e  Jury,  upon  the  evi- 
dence as  It  Is  presented  to  as.  coqld  reach 
the  conclusion  that  there  was  no  reasonable 
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doabt  of  Uid  gnllt  of  tbe  plaintiff  In  error. 
In  Hoyt  T.  People,  140  lU.  S88,  30  X.  E.  315, 
and  Campbell  t.  People,  1C9  Ul.  9,  42  V.  E. 
123,  tbe  defendants  were  each  found  guilty 
on  tbe  uncorroborated  testimony  of  accom- 
plices, and  the  judgments  of  conviction  were 
rerersed  on  tbe  grpund  that  tbe  evidence  was 
insufficient  to  sustain  tbe  verdicts.  What  was 
said  In  those  cases  as  to  the  credibility  of 
such  testlmwy  applies  with  at  least  equal 
force  to  tbe  evidence  of  David  Wlckham  In 
tbls  record. 

Tbe  newly-discovered  evidence,  as  shown 
by  the  affidavits  filed,  was  very  Important  to 
tbe  defendant,  but  It  was  cumulative  In  Its 
nature,  and  perhaps  not  of  that  conclusive 
character  which  would  demand  the  granting 
of  a  new  trlaL 

The  statute  under  which  tbe  prosecution 
was  had  la  section  3  of  division  1  of  the  Crim- 
inal Code,  as  fcHlows:  "Whoever,  by  means 
of  any  instrument,  medicine,  drug,  or  other 
means  whatever,  causes  any  woman  pregnant 
with  child  to  abort  or  miscarry,  or  attempts 
to  procure  or  produce  an  abortion  or  miscar- 
riage, unless  tbe  same  were  done  as  neces- 
sary for  tbe  preservation  of  the  mother's  life, 
shall  be  imprisoned  In  the  penitentiary  not 
less  than  one  year  nor  more  than  ten  years; 
or  if  the  death  of  the  mother  results  there- 
from, the  person  procuring  or  causing  the 
abortion  or  miscarriage  shall  be  guilty  of 
murder."  In  our  opinion,  tbe  indictment  is 
wholly  Insufficient,  under  the  foregoing  stat- 
ute, to  sustain  the  conviction,  and  the  court 
erred  In  refusing  to  quash  it,  and  also  In  re- 
fusing to  sustain  the  defendant's  motion  in 
arrest  of  judgment.  Both  counts  attempt  to 
charge  that  tbe  offense  was  committed  with 
an  Instrument  The  first  count  says,  "did 
*  *  *  administer  and  use  on  one  Stella 
Roberta  •  •  •  a  certain  instrument."  The 
second  count  avers,  *'d!d  •  •  •  use  on  ona 
administer  to  one  Stella  Hoberts,"  etc.  Xo 
atttempt  whatever  Is  made,  in  either  count, 
to  state  bow  or  in  what  manner  the  Instru- 
ment was  used  "or  administered."  Whether 
it  was  done  "by  forcing,  thrusting,  and  In- 
serting said  instrument  into  the  private 
parts,"  aa  was  alleged  In  tbe  Indictments  in 
Baker  v.  People,  105  111.  452,  and  Scott  v. 
People,  141  lU.  195,  30  N.  E.  329,  or  In  some 
other  manner,  is  wholly  left  to  inference.  If 
tbe  evidence  produced  on  the  trial  on  this 
subject  proves  anything.  It  tends  to  show  thjit 
some  instrument  was  used  by  thrusting,  etc., 
In  the  private  parts  of  Stella  Hoberts;  but 
no  one  will  seriously  contend  that,  under  the 
allegations  of  the  Indictment  tbe  use  of  an 
Instrument  with  tbe  intention  of  producing 
an  abortion.  In  any  other  manner,  would  not 
liave  been  equally  admissible. 

The  only  attempt  to  justify  tbls  departure 
from  well-understood  rules  of  criminal  plead- 
ing Is  the  contention  that,  being  a  statutory 
nttense,  tbe  Indictment  Is  sufficient  as  char- 
ging It  In  tbe  terms  and  language  of  tbe  stat- 
ute, or  BO  plainly  that  the  nature  of  the  of- 


fense might  be  easily  understood  by  tbe  Jury; 
relying  upon  section  6  of  division  11  of  the 
Criminal  Code.  It  is  true  that  under  this 
section  of  tbe  statute  it  Is  generally  sufficient 
to  state  a  statutory  offense  in  the  terms  and 
language  of  tbe  statute;  bnt  there  are  well- 
understood  exceptions  to  the  rule.  Where 
the  language  of  the  statute  describes  the  act 
or  acts  constituting  the  offense,  no  more  is 
necessary  than  to  state  the  offense  In  that 
language,  aa  where  the  offense  Is  having  In 
possession  instruments  used  In  counterfeiting 
coin.  In  an  indictment  for  that  offense  it 
was  held  sufficient  to  allege  that  tbe  defend- 
ant bad  in  his  possession,  knowiogly  and 
without  lawful  excuse,  certain  Instruments 
and  tools  used  In  counterfeiting  the  coin  cur- 
rent in  this  state,  being  in  conformity  to  the 
definition  of  the  crime  In  the  Criminal  Code. 
There  tbe  act  constituting  the  offense  was 
having  in  possession,  etc.,  no  matter  by  what 
means  possession  was  obtained.  And  so  In 
Loehr  V.  People,  132  111.  604,  24  X.  B.  68,  the 
indictment  being  for  defacing  and  altering  a 
bool£,  the  language  of  the  statute  being,  "if 
any  judge,  •  •  •  or  any  person  whatevfer, 
shall  •  •  •  alter,  corrupt,  withdraw,  fal- 
sify or  avoid  any  record,  •  •  •  the  person 
BO  offending  shall  be  Imprisoned  In  the  peni- 
tentiary not  less  than  one  nor  more  than  sev- 
en years,"  it  was  held  sufficient  to  state  the 
offense  In  the  language  of  tbe  statute,  with- 
out specifying  particularly  how  the  alteration 
was  made.  Here,  again,  the  offense  consist- 
ed In  the  act  of  defacing  or  altering,  no  mat- 
ter by  what  means  or  bow  it  was  done;  and 
so  as  to  the  cases  there  cited  and  many  oth- 
ers relied  upon  by  counsel  for  the  people  as 
sustaining  this  Indictment  In  another  class 
of  cases,  where  tbe  act  constituting  the  of- 
fense is  committed  by  means  of  doing  certain 
things,  such  as  obtaining  money  by  means  of 
a  confidence  game.  It  has  been  held  sufficient 
to  charge  that  tbe  accused  did  unlawfully  and 
feloniously  obtain  "money  by  means  and  by 
use  of  the  confidence  game."  These  cases, 
however,  are  based  either  upon  tbe  express 
provision  of  the  statute  that  It  shall  be  deem- 
ed and  held  a  sufficient  description  of  the  of- 
fense to  charge  that  the  accused  did,  on,  etc.. 
"unlawfully  and  feloniously  obtain,  or  at- 
tempt to  obtain  (as  the  case  may  be),  from 
A.  B.  bis  money,  by  means  and  use  of  the 
confidence  game,"  or  upon  tbe  theory  that 
the  term  "confidence  game"  has  a  well-under- 
atood  meaning,  the  use  of  which  In  an  Indict- 
ment sufficiently  apprises  the  accused  of  wbat 
he  is  called  upon  to  defend.  Morton  v.  Peo- 
ple, 47  ni.  468;  MaxweU  v.  People,  158  HI 
2iS,  41  N.  E.  995. 

We  said,  however,  in  Johnson  v.  People,  113 
111.  99  (on  page  102):  "No  principle  of  criminal 
pleading  Is  better  settled  than  that  an  indict- 
ment for  a  mere  statutory  offense  must  be 
framed  upon  the  statute,  and  that  this  fact 
must  distinctly  appear  upon  the  face  of  tbe 
Indictment  itself.  That  It  shall  so  appear,  tbe 
pleader  must  either  charge  the  offense  In  the 
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language  of  the  act  or  iqpedflcally  set  forth 
the  facts  constltatliig  the  same.  It  some- 
times happeus,  however,  that  the  language  of 
a  statute  creating  a  uev  offense  does  not  de- 
scrihe  the  act  or  acts  constituting  such  of- 
fense. In  that  case  the  pleader  Is  bound  to 
set  them  forth  speciflcally.  This  elementary 
rule  is  laid  down  In  all  standard  works  on 
criminal  law,  and  is  fully  recognized  by  this 
court  1  Whart  Cr.  Law,  SS  164^^72;  Klbs  v. 
People,  81  lU.  598."  And  in  Whart  Cr.  PI. 
I  220,  It  la  said:  "On  the  principles  of  com- 
mon-law pleading,  it  may  be  said  that  it  is 
sufBcient  to  frame  the  indictment  in  the 
words  of  the  statute  in  all  cases  where  the 
statute  Bo  far  individuates  the  offense  that 
the  offender  has  notice,  from  the  mere  adop- 
tion at  the  statutory  term,  what  the  offense 
he  1b  to  be  tried  for  really  is,  but  in  no  other 
case  Is  It  sufficient  to  follow  the  words  of 
tb»  statute.  It  la  no  more  allowable,  under 
a  statutory  charge,  to  put  the  defendant  on 
trial  without  a  ^peclflcation  of  the  offense, 
than  it  would  be  nnder  a  common-law 
charge." 

In  West  V.  People,  IST  m.  189,  27  If .  E.  S4, 
and  S4  M.  B.  254,  will  be  found  a  dutlon  of 
authorities  to  tbe  effect  that  the  ranstitutlon-  ; 
al  provision  (section  9  of  article  2).  providing 
that  in  all  crlmbial  prosecutions  the  accused 
shall  have  the  rl^t  "to  demand  the  nature 
and  cause  of  the  accusation"  against  him, 
-Is  for  Hie  purpose  of  securing  to  him  such 
specific  designation  of  the  offense  laid  to  his 
charge  as  will  enable  him  to  prepare  fully 
for  his  defense,  and  plead  the  Judgment  In 
bar  ot  a  subsequent  prosecution  for  the  same 
offen^ 

The  manner  in  which  the  offense  defined  In 
section  S  of  division  1  of  the  Criminal  Code 
may  be  committed  is  "by  means  of  any  in- 
strument medicine,  drug  or  other  means." 
The  act  of  using  an  instrument  la  In  no  w^ 
described.  The  language,  "by  means"  of  any 
Instrument;  is  broad  enough  to  include  any 
and  every  means  by  which  an  instrument 
could  be  used  for  the  purpose  of  causing  an 
abortion.  It  Is  therefore  clear  that,  In  order 
H  make  a  good  indictment  against  one  for 
the  commission  of  a  crime  by  mesns  of  an 
instrument,  as  is  said  in  Johnson  v.  People, 
supra,  the  "pleader  is  bound  to  set  forth  the 
acts  specifically";  that  Is.  state  with  reason- 
able certainty  the  manner  In  which  the  act 
was  committed.  Furthermore,  it  Is  not  true 
that  this  Indictment  charges  the  offense  In 
the  terms  and  language  of  the  statute,  as  will 
be  readily  seen  by  comparing  the  statements 
therein  made  with  section  8,  supra.  Just 
what  is  meant  by  "administering"  an  instru- 
ment to  a  person  it  Is  difficult  to  understand; 
and,  as  we  have  said,  the  general  statement 
that  an  Instrument  was  used  upon  a  person 
gives  no  indication  of  the  manner  In  which 
It  was  used.  A  jury  might  conjecture  or  Im- 
agine from  the  allegations  the  nature  of  the 
offense  with  which  the  defendant  Is  charged, 
but  It  cannot  be  said  that  it  la  so  plainly 


alleged  that  It  could  be  easily  understood 
either  by  him  or  the  Jury. 

In  our  opinion,  to  sustain  this  Indictnient 
would  be  to  substantially  lay  down  the  rule 
that  any  indictment  Is  sufficient  which 
amounts  to  an  accusation  of  tbe  commission 
of  a  crime.  It  is  not  Intended  to  announce  any 
rule  which  will  rendw  nugatory  the  provision 
of  section  6  of  division  11  of  the  Criminal 
Code,  wisely  intended  to  simplify  criminal 
pleading  and  dispense  wltii  many  technical 
and  useless  averments  heretofore  required  Id 
indictments;  but  we  are  not  pr^ared  to  hdd 
that  a  defendant  Indicted,  under  a  statute  of 
this  kind,  for  a  most  serious  offense,  is  not 
fairly  entitled  to  notice,  by  statements  in  the 
Indictment,  as  to  tiie  act  or  acts  with  which 
he  Is  charged  In  the  commission  of  the  of- 
fense. We  have  carefully  sought  for  some 
precedent  or  authority  whldi  could  fairly  be 
said  to  sustain  tills  Indictment  and  have  been 
wholly  unable  to  find  on&  We  are  not  wDI* 
Ing  to  establish  the  precedent  by  this  decision, 
apd  accordingly  hold  that  the  indictment,  and 
each  count  thereof,  la  fatally  defective.  The 
Judgment  of  the  circuit  court  will  be  re> 
versed,  and  the  cause  will  be  remanded.  Be- 
versed  and  remanded. 

MAQBUDBR,  J.,  dlssentst 


an  zu.  a> 

MICKEL  V.  70BK  et  al. 

(Supreme  Court  of  Ulinoia.    Oct  24,  1898.) 

Pabtt  Waixs  — Ownership  — CoyBTRCCTioN  or 
Contract— Nboliobnt  Maintbnanob. 

Where  a  party  wall  la  constructed  hy  one 
adjoining  owner  under  an  agreement  with  the 
other  whereby  the  latter,  before  using  the  wall, 
is  required  to  pay  one-half  of  its  value  at  the 
time  of  usine  it,  the  builder  of  the  wall  until 
then  is  its  scde  owner,  and  Is  liable  for  its  neg- 
Ugent  maintenance. 

Error  to  appellate  court,  First  district. 

Action  by  Max  Mlckel  agahiat  John  York 
and  another  for  damages  caused  by  the  fall- 
ing of  a  party  walL  The  Judgment  of  the 
circuit  court  for  defendants  was  affirmed  by~ 
the  appellate  court  (66  lU.  App.  464),  and 
plaintiff  brings  error.  Reversed. 

On  the  8th  of  May,  1892,  the  plaintiff  In. 
error,  Max  BUckel,  and  his  slstra,  Annie  Pltx- 
ele,  were  the  owners  of  a  lot  In  the  dty  ot 
Chicago  adjacent  to  the  one  owned  by  the 
defendant  In  error  John  Tork;  and  on  that 
day  the  respective  parties  (Tork  being  the 
party  of  the  first  part)  entered  Into  a  party- 
wall  agreement,  containing,  among  others,  the 
following  provisions:  "It  Is  hereby  mutually 
agi'eed  by  the  several  parties,  In  con^eration 
of  the  premises,  that  said  party  of  the  first 
part  may  so  build  and  erect  a  party  wall, 
twenty  and  sixteen  Inches  In  thickness,  on  the 
north  side  of  the  said  lot  of  tiie  party  of  the 
first  part,  that  the  center  of  said  party  wall 
shall  he.  on  the  division  line  of  the  said  lots- 
herelnbefore  mentioned  of  the  said  parties  uf 
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ihe  first  ana  second  parts,  respecOTely.  And 
tbis  Identnre  further  witnesseth  that  tbe  said 
partT  of  the  first  part  does  hereby  covenant, 
pnunlse,  grant,  and  agree  that  the  said  party 
of  the  second  part,  their  heirs  and  .assigns, 
shall  and  may  at  all  times  hereafter  have 
tbe  full  and  free  liberty  and  privilege  of  Jotn- 
'ng  to  and  using  said  partition  above  mentlon- 
.ed,  as  well  below  and  above  the  surface  of 
the  ground,  and  along  the  whole  length  or  any 
part  of  the  length  thereof,  any  building  which 
he  or  they,  or  any  of  them,  may  desire  or 
have  occasion  to  erect  on  the  said  lot  of  the 
party  of  the  second  part,  and  to  sink  the  Joists 
of  such  building  or  buildings  into  the  said  par< 
tltlon  to  the  depth  of  — —  Inches,  and  no 
further:  provided,  always,  nevertheless,  and 
on  this  express  condition,  that  the  said  party^ 
of  the  second  part,  their  heirs  and  assigns,  as 
aforesaid,  before  proceeding  to  Join  any  build- 
ing to  the  said  partition  wall,  and  making  any 
use  thereof  or  breaking  into  tbe  same,  shall 
pay  or  secure  to  be  paid  unto  tbe  said  party 
of  the  first,  his  heirs  and  assigns,  aforesaid, 
the  full  moiety  or  one-half  pa^  of  the  value 
of  said  party  wall,  or  so  mnch  thereof  as  shall 
be  Joined  to  or  used  as  aforesaid,  which  value 
shall  be  the  cost  price  at  the  time  when  such 
wall  Is  to  be  used  by  said  party  of  the  second 
part,,  as  fixed,  estimated,  and  assessed  by 
three  disinterested  maaon  contractors.  And 
said  parties  further  agree  and  covenant  that, 
if  it  shall  hereafter  become  necessary  to  re- 
pair or  rebuild  the  whole  or  any  pwtion  of 
the  said  party  wall  or  walls,  tbe  expense  of 
such  repairing  or  rebuilding  shall  be 
equally  by  them,  their  respective  bein  and 
assigns,  as  to  so  much  of  said  portkma  of  said 
walla  as  said  partfes,  their  heirs  and  asalgna, 
shall  or  may  use  Jointly.  It  Is  farther  ma- 
toally  agreed  between  the  said  parties  that 
this  agreement  shall  be  perpetual,  and  at  all 
times  be  considered  as  a  covenant  nmnlng 
witb  the  land."  York,  after  tills  contract  was 
made,  proceeded  to  build  the  party  wall,  and 
to  construct  a  building  upon  his  property, 
wblcb  was  nsed  and  occupied  by  lilm  until 
the  lOtb  at  January,  1898,  wli«i  it  was  de- 
stroyed by  fire.  The  paitr  wall  was  left 
standing,  but  In  so  dangerous  a  condition  that 
on  the  19th  of  January,  188S,  the  commission- 
er of  public  works  of  tbe  city  of  Chicago  noti- 
fied Tork  to  have  tiie  wan  of  the  building 
taken  down  at  once.  On  the  18th  of  January, 
1898,  Ifax  Mlckd  and  Annie  Pltxele  Joined  In 
a  written  notice  to  Tork  to  either  pull  dovni 
the  wall,  or  secure  It  so  as  to  avoid  any  Im- 
pending or  possible  danger,  loss,  or  damage 
resulting  from  its  unsafe  condition.  On  tbe 
20th  of  January.  1893.  the  wall  was  blown 
over  and  upon  two  bnlldli^  owned  by  plain- 
tiff  in  error  and  his  sister,  crushing  tbe  build- 
ings completely.  The  claim  against  Campbell 
results  from  what  was  alleged  to  be  a  con- 
tract with  York,  by  which  It  is  claimed  Camp- 
bell was  to  remove  the  dfttvis  and  secure  the 
wall.  Plaintiff  In  error  brought  suit  against 
defendants  in  error,  and  a  trial  was  had.  upon 
51  N.B.-M 


which  the  foregoing  facts  appeared  without 
dispute.  The  court  Instructed  the  Jury  to  find 
a  verdict  In  favor  of  the  defendants,  and  on 
such  verdict  the  court  entered  Judgment 
From  that  Judgment  a  writ  of  error  was  sued 
out  from  the  appellate  court  for  tbe  First  dis- 
trict by  tbe  plaintiff,  and  the  Judgment  was 
affirmed.  He  now  sues  out  this  writ  of  error 
to  review  that  Judgmoit  of  affirmance. 

Pam  &  Donndly  and  Moses,  Bosenthal  ft 
Kennedy,  for  plaintiff  In  error.  Moran, 
Knuu  &  Mayer  and  Kerr  &  Bair,  for  defend- 
ants In  error. 

* 

PHILLIPS,  J.  (after  stating  the  facts).  It 
is  insisted  by  the  plaintiff  In  error  that  the 
wall,  at  the  time  It  fell,  was  owned  by  York, 
while  York  insists,  as  was  the  view  taken 
by  the  court  below,  that  the  wall  was.  from 
the  time  of  its  completion,  the  prepay  of  all 
of  the  parties  to  the  contract;  that  York  own- 
ed so  much  of  the  wall  as  rested  upon  his  lot, 
with  an  easement  In  the  remaining  portion; 
and  that  Mlck^  and  his  dster  owned  all  of 
the  wall  which  rested  upon  their  lot,  with  au 
easement  In  that  portion  of  the  wall  which 
was  upon  the  lot  of  York,  The  contract  pro- 
vides that  Mlcket  and  his  sister,  and  their 
heirs,  before  proceeding  to  Join  any  building 
to  the  wall,  and  before  making  any  ose  there- 
of or  breaking  into  the  same,  shall  pay  or  se- 
cure to  be  paid  unto  York,  his  heirs  and  as- 
signs, the  full  moiety  or  one-haJf  part  of  the 
value  of  the  wall,  or  bo  much  thereof  as  shall 
be  Joined  to  or  used,  which  value  shall  be  the 
cost  price  at  the  time  when  such  wall  Is  to  be 
used  by  Mlckel  and  bis  sister.  Tbe  contract 
furth«  provides:  "And  said  parties  further 
agree  and  covenant  that.  If  It  shall  hereafter 
become  necessary  to  repair  or  rebuild  the 
whole  or  any  portion  of  the  said  party  wall 
or  walls,  tiie  expose  of  such  repairing  or  re- 
buUdlng  shall  be  borne  equally  by  them,  their 
reiqiective  heirs  and  assigns,  as  to  so  much 
of  said  walls  as  the  said  parties,  tbeb:  hdn 
and  assigns,  shall  or  may  use  Jolntiy." 
Where  a  party  wall  of  adjoining  buildings 
rests  partly  upon  the  soil  of  each  owner,  and 
was  constructed  as  a  party  wall,  tbe  owners 
are  neitiier  Joint  owners  nor  tenants  In  com- 
mon of  sucb  wan.  Eac^  Is  possessed  In  aev- 
eralty  of  his  own  soO  up  to  the  dividing  line, 
and  of  that  portion  of  the  wall  which  rests 
upon  It;  but  the  soil  of  each,  with  the  wall 
belonging  to  bim,  la  burdened  wltti  an  ease- 
m^t  or  servitude  in  favor  of  the  other,  to  the 
end  that  it  may  afford  a  support  to  the  wall 
and  building  of  sudt  other.  But  where  a 
party  wall  Is  constructed  on  tiie  line  between 
adjacent  lots,  resting  partly  on  each,  by  one 
of  the  lot  owners,  under  a  parol  or  written 
agreement,  by  whldi  agreement  the  other 
owner  agrees  to  pay  one-half  the  value  of  the 
waU  when  he  elects  to  use  It,  the  builder  of 
tiie  wall  owns  it  absolutely,  with  a  perma- 
nent right  in  him  and  his  grantees  to  have 
one-half  the  waU  stand  oa  the  land  of  the 
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other  whUe  the  other  retains  title,  and  also 
after  It  has  passed  to  an  assignee  with  no- 
tice of  the  rights  of  ttie  owner  of  the  walL 
U,  however,  by  agreement,  the  ownw  ot  the 
lo^  wlio  did  not  buiid  the  wali,  lias  a  rU(ht 
to  elect  to  pay  one-half  its  value,  and  nee  the 
same,  and  he  does  so,  lie  ttiereby  becomes  the 
owner  of  not  only  the  one-half  standing  npon 
his  own  land*  but  has  an  easement  in  the 
other  half,  standing  on  the  lot  of  the  one  who 
bvllt  the  wall. 

In  Glover  v.  Mersman,  4  Mo.  App.  80  (a 
case  similar  to  this).  It  was  said:  "The  plain- 
tiff was  not  necessarily  .the  absolute  owner  of 
one-half  the  wall  because  that  stood  upon  his 
lot.  It  had  been  so  placed  by  his  license  in 
the  agreement  of  May,  1871.  By  that  agree- 
ment the  ownership  naturally  resulting  from 
his  title  to  the  soil  was  modifled,  if  not  whol- 
ly surrendered,  for  the  time  being.  A  stipu- 
lation to  the  effect  that  npon  building  a  bouse 
against  the  wall,  and  paying  to  the  defendant 
one-half  of  what  It  would  then  cost  to  build 
sDch  wall,  he  should  have  the  right  to  use  it 
as  a  party  wall,  was  equivalent  to  an  agree- 
ment that  until  such  conditions  were  fulfilled 
he  should  not  have  the  right  so  to  use  It. 
The  wali  therefore  was  the  sole  property  of 
the  defendant,  and  for  any  negligence  or  mis- 
management  In  its  keeping  he  was  liable,  as 
In  every  case  when  such  negligence  or  mis- 
management by  an  owner  causes  Injury  to 
another."  In  Brown  v.  McKee,  57  N.  T,  684, 
It  was  said':  "Where,  under  a  parol  agree- 
ment betwem  adjoining  proprietors,  one 
Imllds  a  party  wall  one-half  upon  the  prem- 
ises of  each,  the  other  agreeing  to  pay  one- 
half  the  value  when  he  shall  use  the  wall, 
upon  the  erection  of  the  wall  the  agieonent 
becomes  valid  in  equity.  The  builder  owns 
the  wall  absolute  nntii  the  other  ^ects  to 
use  the  same,  with  a  permanent  right  In  him 
and  ills  grantees  to  have  one-half  the  wall 
stand  on  the  land  of  the  other,  not  only  while 
the  other  retains  title,  but  after  It  passed  to 
an  assignee  with  notice  of  the  rights  of  the 
owner  of  the  walL  If  the  owner  of  the  land 
burdened  with  this  easement  elect  to  use  the 
wall  and  pay  half  Its  value,  he  thereby  be- 
comes owner,  not  only  of  the  one-half  stand- 
ing upon  his  own  land,  but  has  an  easement 
in  the  other  half."  In  Gorham  v.  Gross,  125 
Slass.  232,  by  Indenture  between  the  plain* 
tiffs  and  defendants  either  party  was  author- 
ized to  build  a  wall  of  brick,  with  stone 
foundation,  half  on  the  land  of  each,  and 
half  the  cost  of  which  was  to  be  paid  by  the 
other  if  he  used  it.  The  defendants  made  a 
contract  with  a  firm  of  masons,  by  which  the 
latter  were  to  furnish  all  the  materials  and 
lat)or  In  building  the  stone  and  brfck  work, 
Including  the  lathing  and  plastering,  accord- 
ing to  certain  specifications.  After  the  wall 
bad  been  completed  by  the  masons  and  accept- 
ed by  the  defendants,  It  fell,  and  crushed  the 
building  and  property  upon  the  adjoining 
land  of  the  plaintiffs.  The  court  says  (page 
240):  "The  whole  wall,  when  completed  and 


accepted,  was,  by  virtue  of  the  Indenture  be- 
tween the  defendants  and  the  plaintiffs,  own- 
ed by  the  defendants  until  they  should  be  re* 
imbnrsed  half  the  cost  of  It  by  the  plaintiffs. 
Richardson  v.  Tobey,  121  Mass.  457.  For  the 
injury  caused  to  property  on  the  adjoining 
land  by  the  falling  ot  this  wall  by  reason  of 
its  defective  and  unsafe  condition,  whether 
owing  to  tlielr  own  negligence,  or  to  that  of 
the  masons  who  had  built  it,  the  defendants 
are  responsible."  In  Maine  v.  Cumston,  98 
Mass.  317,  the  city  of  Boston,  owning  certain 
lots,  executed  a  written  agreement  to  convey 
to  one  Bianchard  a  certain  lot,  with  this  con- 
dition: "So  long  as  said  lot  remains  unoccu- 
pied by  a  building,  the  said  Bianchard  stiall 
permit  the  proprietor  of  each  adjoining  lot, 
who  may  build,  to  erect  one-half  the  thick- 
ness of  the  division  wall  on  said  lot,  and 
shall  pay  to  the  proprietor  so  erecting  said 
wall  a  proportionate  part  of  the  cost  thereof 
for  such  part  as  he  or  his  assigns  may  use; 
and,  If  Bianchard  erects  a  building  on  said 
lot,  he  shall  build  one-halt  of  the  thickness 
of  the  dlvMon  wall  on  eadi  unoccupied  ad- 
joining lot"  By  mesne  conveyances  Blanch- 
ard's  lot  was  conveyed  to  one  Ames,  who  built 
a  house,  erecting  one-balf  of  a  party  wall  on 
an  adjoining  lot  owned  by  the  city.  By 
mesne  conveyances  Ames'  title  came  to  plaJn- 
tiec,  and  the  city  sold  the  adjoining  lot,  on 
which  one-half  the  thickness  of  the  party  wall 
rested,  to  the  defendant,  who  built  and  used 
that  party  waU.  On  a  suit  by  plaintiff 
against  the  defendant  to  recover  the  value  of 
one-half  of  the  wall,  the  court  said:  "We 
have  no  doubt  of  the  liability  of  the  defend- 
ant for  the  cost  of  the  partition  wall  which 
be  made  use  of  in  constrifcting  the  house  on 
the  lot  of  land  adjoining  that  of  the  plain- 
tiff. The  property  in  the  whole  wall  passed 
to  the  plaintiff  by  the  deed  under  which  he 
dalms  title.  •  *  «  The  plaintiff,  under  his 
deed,  which  contains  an  express  reference  to 
the  terms  of  the  original  purchase  from  the 
had  a  right  to  maintain  the  whole  wall 
as  a  part  of  his  house  ontU  the  city,  or  some 
one  claiming  tlUe  under  the  dty,  htiOt  on  the 
adjacent  land,  and  made  use  of  the  partition 
wall,  or  some  part  of  It  When  that  took 
place,  then  the  plaintiff's  property  In  that 
part  of  the  wall  on  the  adjacent  lot  ceased, 
except  so  far  as  he  might  claim  a  right  or 
easement  of  support  In  it  aa  a  partition  wall, 
and  he  became  entitled  to  recover  the  coat  of 
its  erection."  To  the  same  effect  are  Mas- 
son's  Appeal.  70  Pa.  St  26;  Gcddschmid  v. 
Starring,  5  Mackey,  582;  Burlock  v.  Peck,  2 
Duer,  90;  Jeannln  v.  De  Blanc,  11  La.  Ann. 
466;  Lavergne  v.  Lacosta,  26  La.  Ann.  507: 
Sullivan  V.  Oraflort  36  Iowa*  6S1;  Boberts 
V.  Bye,  30  Fa.  St  S75;  Fettietdi  v.  Leamy, 
0  Bosw.  510. 

The  case  of  Gibson  v.  Holden,  116  ID.  199, 
3  N.  E.  282,  Is  reUed  on  as  sustaining  a  dif- 
ferent principle  from  that  herein  announced, 
and  sustained  by  the  foregoing  authorities. 
In  that  case  the  contract,  u  Interpreted  by 
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thlB  court,  constltoted  the  owners  of  the  ad- 
joIntDg  lot  Joint  proprietors  ot  the  wall  from 
the  momott  It  wu  built  That  Interpretation 
resulted  from  Tartans  iffOTlslons  In  the  con- 
tract it  was  there  agreed  that  the  wall 
which  Holden  was  to  build  should  eontinoe 
to  be  a  party  wall  fwever,  which  the  court 
hdd  to  manifestly  mean  firom  the  time  of  Its 
erection.  It  was  further  provided  ttiat  the 
said  owners  should  share  jotaitly  In  the  ex* 
pense  of  keeping,  mflint-Hinfaig,  repairing,  and 
rebuilding  the  wall,  irtiether  Annstrong,  the 
other  owner,  made  use  of  It  or  not  The 
amount  to  be  paid  by  Armstrong  waa  not  one- 
half  of  the  value  of  the  wall  at  the  time  he 
chose  to  appropriate  it  but  one-half  the  cost 
at  Its  erection.  In  the  light  of  these  pro- 
visions the  contract  was  held  to  be  one  In 
which  Holden  undertook  to  advance  the  mon^ 
ey  and  build  a  wall  fbr  the  Joint  benefit  of 
hlmsdf  and  Armstrong,  and  by  which  Arm- 
strong was  to  become  at  once  Invested,  Joint- 
ly with  ^den,  with  the  tltie  and  owner- 
ship; one-half  of  the  cost  to  be  repaid  to  Hol- 
den whenever  Annstrong  or  his  grantee 
should  make  use  of  the  wall;  Holden  In  the 
'  meantime  to  have  sole  possession  of  the  wall, 
as  security  for  such  payment  This  may  be 
said  to  have  been  the  interpretation  this 
court  put  upon  the  contract  as  shown  by  its 
language  on  page  206,  116  HI.,  and  page  284. 
3  N.  B.,  where  It  to  said:  "While,  however. 
It  is  clear  that  the  title  or  ownenhlp  of  the 
wall  is  Joint  the  momait  It  Is  built  and  Uiat 
It  so  ccmtlnues.  It  Is  also  tieai  titat  In  order 
to  secure  Holden  for  his  advances  on  the  Joint 
account  in  building  the  wall,  the  sole  posses- 
sion of  the  wall  shall  be  In  Holdoa  alone,— 
or.  In  other  words,  that  Armstrong  shall  not 
be  allowed  to  use  the  wan  untfl  he  shall  re- 
pay those  advances.  Armstrong  has  title  to 
one-half  the  wall,  but  Hidden  retains  the  pos- 
session of  the  whole  as  a  security  for  his 
debt.  There  Is  no  language  used  applicable 
to  a  sale.  When  Armstrong  desires  to  use 
the  wall,  he  to  not  to  pay  for  one-half  Its 
value,  or  a  sum  to  be  agreed  upon  as  the 
price  of  one;half  of  the  wan,  as  we  should 
expect  In  case  of  m  sale.  He  to  sim^y  to 
first  pay  to  said  Holden  the  cost  of  one-half 
part  of  said  walL' "  After  thus  construlr^ 
the  contract  In  that  case,  and  holding  with 
reference  to  that  construction,  the  court  then 
Iffoceeded  In  accordance  with  the  prlndide 
heretai  stated,  and  said:  "Cases,  therefore, 
where  parties  are^  by  the  deed  under  which 
they  take  tlUe,  given  one-half  of  a  waU  as  a 
party  waU  when  or  usesi  condition  of  making 
payment  and  cases  In  which  the  owner  of 
one  lot  has  Ucensed  the  owner  of  the  ad- 
joining lot  to  bund  a  wan  for  himself,  test- 
ing one-half  of  It  on  each  lot  and  reserving 
the  privilege  ot  thereafter  purchasing  one- 
half  of  the  wan  as  a  party  wall,  are  not 
analogous.  In  an  such  cases  the  title  to  the 
whole  wall  may  be  r^;arded  as  appurtenant 
to  0w  lot  of  the  builder,  and  so  pasiGdng  1^ 
every  cmveyance  <tf  it  untU  a  sevorance  of 


the  half  by  the  payment  of  Uw  purdiase 
mon^.  The  sale  of  the  half  of  the  waU  does 
not  occur,  nor  the  title  to  It  pass,  In  those 
cases,  untU  ^e  p^ment  to  made;  and  so, 
necessarUy,  It  to  cbnstmctlvely  a  sale  1^  the 
assignee  of  so  much  of  the  wall.  His  right 
to  the  purchase  mon^  to  not  became  be  to 
the  assignee  of  the  covenant  runnhig  with 
the  land,  but  because  be  to  the  vendor  ot  so 
much  of  the  walL"  There  Is  nothing  said  in 
Gibson  V.  Holden,  supra,  lu  conflict  with 
what  to  here  stated.  The  principle  herein  an- 
nounced to  In  accordance  with  what  to  said 
in  the  w^-considered  case  ot  Tomblln  v. 
Ftoh,  IS  lU.  App.  439.  The  contract  \a  this 
case  expressly  provides  that  plaintiff,  before 
making  any  use  of  or  Joining  any  building  to 
the  waU,  Shan  pay  or  secure  to  the  defend- 
ant York  the  fun  moiety  or  one-half  part 
of  the  value  of  the  said  party  wall,  or  so 
much  thereof  as  shaU  be  Joined  to  or  used, 
which  value  shan  be  the  cost  price  at  the 
time  when  such  waU  to  to  be  used.  The  con- 
tract expressly  provides,  further,  that  York 
shaU  build  that  wafi.  By  the  terms  of  that 
contract,  York  retained  Oie  ownership  of 
what  he  had  placed  upon  the  plaintiff's  land 
untU  he  should  be  paid  for  It  and  he  had  a 
right  to  have  it  sui^rted  on  the  land  of 
plaintiff  under  this  contract  The  waU,  hav- 
ing been  built  on  the  ]^aintlff*s  land  under 
this  agreement  which  amounts  to  a  license 
with  an  Interest  Is  iiot  thereby  incorporated 
and  lost  In  the  land  <w  lot  but  remains  a 
separate  property,  stlU  bdoaglng  to  the  buUd- 
er  untU  he  to  iiald  therefor.  YoA  therefrae- 
was  the  owner  of  this  wall,  and  was  liable 
for  any  and  an  damage  for  falling  to  main- 
tain It  In  a  safe  .condition.  Wood,  In  his 
woA  on  Nuisances  (volume  1,  i  225),  says: 
**Where  a  party  wall  to  erected  by  one  par^, 
undra  an  agreement  that  when  tiie  adjacent 
owner  makes  use  of  it  and  he  shaU  pay  half 
the  cost  it  shan  become  a  party  waU,  It  to  not 
such  nntU  the  condition  to  compUed  with; 
and  it,  at  any  time  before  it  to  so  used,  the 
other  adjacent  owner  la  damaged  by  its  fan, 
or  from  any  defect  therein,  or  n^ligence  hi 
its  use,  damages  ensue,  the  person  erecting  It 
to  liable  for  aU  such  resulting  damage."  To 
the  same  effect  are  Glover  v.  Mersmmi,  4  Mo. 
App.  90,  and  Gettwerth  v.  Heddoi,  30  La. 
Ann.  sa 

Yotk  had  notice  of  the  dangmms  condition 
of  the  wall,  and  had  been  requested  to  secure 
It  by  the  plaintiff  and  the  city  officials.  It 
waa  therefore  error  In  the  trial  court  to  In- 
struct the  Jury  to  find  for  the  defmdant 
Yoiik.  From  the  evidence  in  thto  record,  we 
do  not  find  any  such  contract  between  the 
defeudants  TcHrk  and  CampbeU  as  would  cre- 
ate a  UabUlty  hi  favor  of  ^alntiff  against  the 
defendant  Canq;iben.  There  was  no  error  in 
the  trial  court  tautmctlng  the  Jury  to  find  the 
d^endant  CampbeU  not  guilty.  It  was  error 
for  the  appellate  court  for  the  First  district 
to  afflcm  the  Judgment  of  the  circuit  court  of 
Coi*  county;  and  the  Judgments  of  the  ap- 
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pellate  conrt  for  the  Flnt  district  and  of  the 
circuit  court  of  Cook  county  are  each  re- 
versed, and  the  canse  la  remanded.  BererBed 
and  remanded. 


iin  in.  64) 

60DSGHALCE  t.  FTILHEB  et  aL 

(Supreme  Cotut  of  niinoia.  Oct.  24,  1896.) 

Statdtb  or  Frauds— Dbclaratio:s8  or  Tkust  — 
Sraciric  Pkkforhance— C08TIUOT8 
Partly  Exkcdted. 

1.  An  agreement  that  a  deed  might  be  taken 
in  the  name  of  another^  and  held  in  trust  bj 
him  for  complainant  until  the  payment  of  a  cer- 
tain trust-deed  lien  which  existed  against  said 
land,  is  an  express  trust,  within  Rev.  St.  c.  59, 
i  9  (Statute  of  Frauds),  requiring  all  declara- 
tions of  trust  to  be  proved  07  a  writing  sign- 
ed. 

2.  One  who  took  in  his  own  name  a  convey- 
ance for  another  by  the  latter's  consent,  until 
a  lien 'was  discharged,  is  not  precluded  from 
pleading  the  statute  of  frauds  to  a  verbal  prom- 
ise to  convey  to  the  alleged  real  owner,  since 
the  eauitable  rule  denying  such  defense  is  de- 
signed to  prevent  fraud,  where  consent  was 
given  on  the  strength  of  a  promise  to  reconvey. 

3.  The  right  to  specific  performance  of  a 
partly-executed  contract,  though  it  be  not  evi- 
denced as  required  by  the  statute  of  frauds, 
cannot  be  invoked  where  the  evidence  is  con- 
flicting and  uncertain  as  to  the  fact  of  part 
performance,  and  is  variant  from  the  allega- 
tions of  the  bill. 

On  rehearing.  Affirmed. 

For  former  opinion,  see  46  N.  B.  800. 

PEB  CUBIAM,  This  Is  a  bill  in  chancery 
by  plaintiff  In  error  against  defendants  in 
error  to  set  aside  a  deed  of  conveyance  by 
Ruben  H.  Fulmer  to  Julius  P.  Roedel,  as- 
signee, to  the  following  described  real  estate: 
The  E.  ^  of  the  S.  W.  ^  of  section  6,  town- 
ship 16,  range  9  E.  of  the  third  P.  M.,  in 
Douglas  county.  111.,  and  to  compel  the  said 
Fulmer  to  convey  the  same  to  her,  claim- 
ing to  be  the  owner,  the  legal  title  being  held 
by  Fulmer,  her  brother.  In  trust  for  her. 
The  bill  sets  up  the  fact  that  plaintiff  in  er- 
ror, together  with  her  aald  brother  and  other 
members  of  the  family,  after  the  death  of 
their  father,  continued  to  reside  on  the  home 
place,  near  St.  Marys,  In  the  state  of  Indiana, 
until  complainant  reached  the  age  of  31  years, 
when  she  married  and  moved  to  Douglas 
county,  this  state;  that  no  division  of  the 
home  place  In  Indiana  was  ever  had;  that, 
while  she  remained  there,  by  her  labor  and 
attention  to  the  household  affaire  of  the  fami- 
ly, she  contributed  to  paying  an  Indebtedness 
against  the  home  farm,  and  also  in  purchas- 
ing other  lands,  the  title  to  which  was  taken 
in  the  name  of  her  brothers;  that  her  said 
brother  Ruben  H.  Fulmer  has  continued  to 
reside  upon  the  home  place,  exercising  owner- 
ship over  It  as  his  own;  that  after  her  mar- 
riage and  removal  to  this  state,  be  Informed 
her  that,  If  she  would  select  a  place  here,  he 
would  purchase  it  for  her  in  lieu  of  her  In- 
terest In  the  Indiana  farm;  and  that,  relying 
upon  that  promise,  she  and  her  husband  se- 
lected the  land  hi  question,  then  belonging  to 


Henry  Gray,  and  Contracted  with  blm  for  the 
purchase  thereof  at  a.  conalderaUon  of  93,080. 
Olie  allegation  of  the  bm  upon  which  prayer 
for  relief  Is  based  Is  as  follows:  "And,  upon 
contracting'  for  the  same,  oratrbc  notified  her 
brother  Rnben  H.  Fulmer  of  the  contracting 
for  such  farm;  and  on  the  lOtb  day  of  March, 
1887,  the  contract  for  the  purchase  of  said 
land  was  consummated,  and,  in  consideratlOB 
of  an  agreement  between  oratrlx  and  the  said 
Ruben  H.  Fulmer,  deed  was  taken  to  and  In 
the  name  of  said  Fulmer,  to  be  by  him  held 
In  trust  for  oratrfx,  for  the  reason  that  there 
wwe  fears  that,  if  the  deed  was  taken  in  the 
name  of  oratrlx,  oratrlx  might,  thTongh  the 
influence  of  her  husband,  squander  and  lose 
the  farm  for  debts  made  by  her  said  husband, 
and  so  it  was  agreed  that  the  deed  might  be 
and  was  taken  in  the  name  of  said  Ruben  H. 
Fulmer,  to  be  by  him  held  In  trust  for  oratrlx, 
until  oratrlx  and  her  husband  would  pay  oflT 
a  trust-deed  lien,  which,  at  the  time  of  the 
purchase  of  the  same,  existed  against  said 
land  to  the  amount  of  fl,500  and  Interest" 
She  then  alleges  diat  she  went  into  posses- 
sion of  the  land  under  that  arrangement,  and 
has  since  resided  there,  making  valuable  and 
lasting  Improvements  thereon,  and  paying  all 
taxes  against  the  land;  that  the  ^1.500  has 
been  jrnld  off,  by  making  a  new  loan  of  |2,- 
200,  the  excess  being  paid  to  her  brother  In 
satisfaction  of  debts  due  from  her  and  her 
husband  to  him;  that  she  has  frequently  re- 
quested her  brother  to  execute  a  conveyance 
for  the  land  to  her,  but  that  he  has  neglected 
and  refused  to  do  so;  that  on  the  14th  day  of 
August,  1S93,  her  saJd  brother  made  a  deed 
of  assignment,  conveying  all  bis  estate  to 
Julius  F.  Roedel,  as  assignee,  for  the  benefit 
of  bis  creditors.  Complainant  then  tendera 
a  deed  of  conveyance  for  all  her  Interest  in 
the  Indiana  farm,  and  prays  that  Fulmer 
may  be  required  to  make  a  good  and  suffi- 
cient deed  of  conveyance,  and  that  the  deed 
of  assignment  be  removed  as  a  cloud  upon 
her  title.  To  this  bill  the  brother  filed  an 
answer,  which.  In  effect,  is  a  denial  of  the 
allegations  of  a  promise  on  his  part  to  our- 
chase  the  land  for  complainant,  and  an  agree- 
ment to  hold  in  trust  for  her.  He  also  sets 
up  the  statute  of  frauds  in  bar  of  the  right  of 
complainant  to  the  relief  prayed,  on  the 
ground  that  the  trust  alleged  was  not  de- 
clared In  writing. 

After  a  re-examlnatlon  of  the  voluminous 
testimony  In  this  record,  and  the  additional 
arguments  filed  on  the  rehearing,  we  have 
been  unable  to  reach  a  different  conclusion 
from  that  announced  in  our  former  opinion. 
It  is  Impossible  to  construe  the  blU  of  com- 
plainant as  other  than  a  bill  to  compel  the 
performance  of  an  express  trust  This  can 
be  made  no  plainer  than  by  reference  to  the 
allegations  above  set  forth:  "And  so  it  was 
agreed  that  the  deed  ml^ht  be  and  was  taken 
In  the  name  of  said  Ruben  H.  Fulmer,  to  be 
by  him  held  In  trust  for  oratrlx,  until  oratrix 
and  her  husband  wonld  ^y  off  a  trust-deed 
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Uen.  which,  at  the  time  of  the  purchase  of 
the  flame,  existed  against  said  land  to  the 
amotmt  of  ^1,500  aad  Inlerest"  Section  8  of 
the  statute  of  frauds  (Rev.  St  c  59)  provides 
"that  all  declarations  or  creations  of  trust  or 
confidence  of  any  lands,  tenements  or  heredit- 
aments shall  be  manifested  and  proved  hy 
some  writing  signed  hj  the  party  who  Is  by 
law  enabled  to  declare  such  trust,  •  «  • 
or  else  they  shall  be  utterly  void  and  of  no 
effect"  We  have  uniformly  held  that  agree- 
ments like  that  set  up  tn  this  bill  are,  under 
tliat  section,  null  and  void,  unless  manifested 
or  proved  by  some  writing  signed  by  the  trus- 
tee. There  is  no  such  proof  tn  this  record.  It 
Is  true  resulting  trusts,  or  those  created  by 
construction,  Implication,  or  operation  of  law, 
need  not  be  in  writing,  but  may  be  proved 
toy  paroL  But  we  have  also  held  tiiat,  where 
there  la  an  express  trust  there  cannot  be  a 
resulting  or  Implied  trust  Stevenson  v.  Crap- 
neU,  114  m.  19,  28  N.  E.  379;  Kingsbury  v. 
Bumside,  68  III.  310. 

It  is  said  by  counsel  for  appellant  that  If 
one  procures  a  conveyance  to  himself,  and 
promises  to  reconvey  to  another,  and  after- 
wards refuses  to  do  so,  he  cannot  set  up  the 
statute  of  frauds.  This  proposition  Is  true,  the 
reason  being  that  the  title  hi  such  case  Is  ob- 
tained by  fraud  and  imposition.  But  here  the 
bill  expressly  states  that  the  titie  was  taken 
in  the  name  of  Buben  H.  Fulmer,  by  and 
with  the  complainant's  consent  to  t>e  held  by 
him  untH  she  paid  oft  the  $1,500  Hen. 

The  case  Is  reargued  with  much  earnestness 
upon  the  theory  that  the  bill  Is  one  to  en- 
force the  specific  performance  of  a  contract 
and  the  well-known  rule  that  courts  of  equi- 
ty win  enforce  a  specific  performance  within 
the  statute  of  frauds,  when  the  parol  agree- 
ment has  been  partiy  carried  Into  execution, 
is  quoted  and  relied  upon.  The  doctrine  Is  not 
only  firmly  establlBbed,  but  rests  upon  sound 
reason  and  Justice.  Otherwise  one  party 
would  be  able  to  practice  a  fraud  upon  the 
other.  Tliat  principle,  however,  has  no  appli- 
cation to  an  action  to  conqwl  the  execution  of 
fin  express  trust. 

But  CTen  in  the  view  contended  for,  the  evi- 
dence does  not  sustain  the  allegations  of  the 
bUL  In  addition  to  the  clause  quoted  above, 
setting  up  the  trust  agreement  It  is  averred: 
"And  that  said  land  was  conveyed  to  said 
Fulmer  with  said  loan  of  $1,500  secured  by 
trust  deed,  and  the  said  Fulmer  was  to  con- 
vey said  land  to  oratrlx  as  soon  as  oratrlx  and 
her  husband  would  pay  off  said  $1,500  trust 
-deed."  Nothing  is  better  settied  In  the  law 
than  that  a  party  cannot  have  a  decree  spe- 
cifically enforcing  a  contract  unless  he  shows 
that  he  has  fully  performed  the  same  on  his 
part  or  offered  to  do  so.  It  Is  not  claimed 
by  the  complainant  below,  either  In  her  bill 
or  testimony,  tliat  she  and  her  husband  have 
paid  "off  said  $1,500  trust-deed  loan,"  or  of- 
fered to  do  so.  It  remains  a  debt  against  the 
defendant  Fulmer,  wholly  unpaid  except  as 
to  the  interest.  Neither  will  the  8i>eciflc  per^ 


formance  of  a  contract  be  enforced  unless  the 
contract  is  certain  and  unambiguous  In  all  Its 
terms  and  In  all  Its  parts.  It  must  be  so  cer- 
tain that  the  court  can  require  to  be  done  the 
specific  thing  agreed  to  be  done  (Koch  v.  As* 
soclatlon,  137  111.  497,  27  N.  E.  530;  Wolfe  v. 
Bradberry.  140  lU.  578,  30  N.  E.  605;  BaUway 
Ca  V.  Dlmlck,  144  111  628,  32  N.  E.  291);  and 
it  18  equally  well  settled  that  to  entitle  the 
complainant  In  such  case  to  the  relief.  It  must 
clearly  appear  that  a  contract  was  entered 
into,  and  Its  terms  and  conditions  must  be 
clearly  established  by  proof  (McDonald  v. 
MlnnlclE,  147  ni.  651.  35  N.  E.  367);  also  that 
courts  wUl  not  specifically  enforce  a  contract 
on  terms  not  ocpressed  in  the  agreement  set 
up  In  the  btU  (Hatch  v.  Kiier.  140  HI.  683,  30 
N.  E.  605). 

The  testimony  In  this  record  Is  In  Irrecon- 
cilable conflict  We  are  still  of  the  opinion 
that  the  preponderance  of  the  evidence  Is  that 
there  was  some  understanding  between  the 
parties,  at  the  time  the  land  was  purchased, 
that  It  should  become  the  property  of  the  com- 
plainant, but  it  Is  Impossible  to  definitely  de- 
termine what  the  agreement  was.  Ibe  com- 
plainant seems,  from  her  testimony,  to  have 
understood  she  was  to  become  the  owner  of 
the  land  without  paying  anything,  her  brother 
agreeing  to  give  It  to  her  In  conalderation  of 
her  Interest  In  the  Indiana  farm.  Her  hus- 
band's testimony  Is  to  the  effect  that  he  and 
his  wife  were  to  pay  off  the  $1,500  trust-deed 
Indebtedness,  but  that  the  defendant  Fulmer 
was  to  repay  that  money  to  them.  It  need 
scarcely  be  suggested  that  the  allegations  of 
the  bill  correspond  with  neither  of  these  state-, 
ments.  In  view  of  the  consideration  paid  for 
thelandinquestloii,andthelnterestof  the  com- 
plainant In  the  home  farm  In  Indiana,  as  one 
of  the  several  heirs  of  her  deceased  father. 
It  would  seem  that  the  averment  of  the  bill 
that  complainant  was  to  pay  off  the  $1,500 
debt  for  which  the  defendant  Fulmer  had  be- 
come liable  iB  more  reasonable  than  the  claim 
In  the  proofs  that  nothing  was  to  be  paid. 
It  Is  clear  that  the  proof  does  not  correspond 
with  the  allegations  of  the  bUl.  But  aside 
from  the  question  of  a  complete  and  material 
variance  between  the  allegation  and  proof  in 
this  regard.  It  Is  Impossible  to  ascertain  from 
the  evidence  adduced  what  the  agreement  of 
the  parties  really  .was.  We  are  unable  to  find 
any  tenable  ground,  consistent  with  the  estab- 
llsbed  rules  of  law,  upon  which  a  reversal  of 
the  decree  below  can  be  based.  It  must  there- 
fore be  affirmed.  Affirmed. 


tm  III.  03 

WHITEBBEAST  FUEL  CO.  v.  PEOPLE. 

(Supreme  Court  of  niinois.    Oct  24,  1S98.) 

MiNEB  KTin  MiKERAL? — COHPBNSATIOTf  OF  MtXERS 
— 8TAT0TORT  RSGULATIOJT— CWTSTITUTIOKALITT. 

1.  Laws  1887,  p.  270, 1 1,  providing  tiiat  min- 
ers sbali  be  paid  tor  all  coal  mined.  Including 
egg,  nut  pea,  and  slack,  and  such  other  grades 
as  the  coal  may  be  divided  into,  at  such  prices 
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M  m»y  be  agreecl  on  between  the  parties,  Is 
not  unconstitutional,  as  impairing  the  right  of 
employer  and  employe  to  contract  as  to  the 
amount  of  the  employe's  compensation  and  the 
method  of  its  EBcertainment. 

2.  Laws  1897.  p.  270,  fi  1,  providing  that 
miners  shall  be  paid  for  all  coal  mined,  includ- 
ing egg,  nut,  pea,  and  slack,  and  such  other 
ffiudes  as  the  coal  may  be  divided  into,  at  such 
prices  as  may  be  a^nreed  on  between  the  par- 
ties, does  not  prohibit  a  mine  owner  from  con- 
tracting with  hie  employ^  to  pay  only  for  lump 
coal  screened  from  &U  the  coal  mined. 

Appeal  from  circuit  court,  Fulton  county; 
John  A.  Gray,  Judge. 

The  Whltebreast  Fuel  Company  was  con- 
victed ot  not  pacing  for  all  coal  mined  by 
ka  employfi,  and  It  appeals.  Berersed. 

Wm.  McNett  and  G.  L.  Miller,  for  appellant. 
B.  M.  Chlperfleld.  State's  Atty.,  for  the  Peo- 
ple 

CARTWBiaHT,  J.  Complaint  was  made, 
nnder  oath,  before  a  Justice  of  the  peace  of 
Fulton  county,  charging  appellant  with  a 
violation  of  section  1  of  an  act  entitled  "An 
act  to  provide  for  the  payment  of  cool  min- 
ers for  all  coal  mined  by  them,  and  provid- 
ing additional  duties  for  mine  inspectors,"  In 
force  July  1,  1897,  and  on  a  trial  before  the 
Justice  appellant  was  found  guilty,  and  a 
fine  was  Imposed.  On  appeal  to  the  circuit 
court  a  Jury  was  waived,  and  the  case  was 
tried  upon  an  agreed  statement  of  facts,  and 
again  resulted  In  a  omvlctlon  and  the  Impo- 
sition of  a  One,  and  from  such  Judgment  the 
case  Is  brought  to  this  court  appeaL 

The  section  whldi  the  defendant  was  char- 
ged with  violating  la  aa  follows:  "That  every 
'person  engaged  In  mining  coal  for  any  cor- 
pomtlon,  company,  firm  or  individual  shall 
be  paid  In  lawful  mon^  of  the  United  States 
for  all  coal  mined  and  loaded  Into  the  mine 
car  by  such  person  for  such  corporation, 
company,  firm  or  Individual,  Including  lump, 
egV,  nul;  pea  and  slack,  or  such  other  grades 
as  said  coal  may  be  divided  Into,  at  such 
price  as  may  be  agreed  upon  by  the  rei^ec- 
tlve  parties."    Laws  1897,  p.  270. 

The  following  are  the  material  facts  as 
stipulated:  For  seven  years  prior  to  July  1, 
1897,  the  defendant  had  operated  a  coal 
mine  at  Duufermllne,  in  Fulton  county. 
During  that  period  there  waa  sometimes  a 
demand  for  what  was  called  'Irun  of  the 
mine**  coal,  which  embraced  the  entire  prod- 
uct as  mined,  without  screening,  and  a  small 
per  cent,  of  the  coal  produced  was  sold  In 
that  way  to  meet  that  demand.  For  mining 
that  coal  each  miner  received  pay  at  a  cer- 
tain price  per  ton  for  -Ihe  entire  coal  mined 
by  him  and  weighed  as  It  came  from  the 
mine.  About  96  per  cent  of  the  coal  mined 
was  screened  for  the  market,  and  toe  such 
coal  the  miners  were  paid  a  certain  price 
per  ton  for  tba  screened  lun^  coal,  which 
was  a  higher  price  than  that  paid  on  the 
"run  of  the  mine"  product,  the  proportion 
being  about  as  60  to  46,  but,  where  the  coal 
jpas  screened  and  the  higher  price  paid  for 


the  screened  lump  coal,  no  account  was  tak- 
en of  the  nut  and  alsicSc  coal  screened  out, 
and  noOUng  was  paid  upon  tibose  grades. 
The  miner  named  in  the  complaint  had  been 
In  the  employ  of  defendant  at  the  mine  for 
about  six  years,  and  had  received  his  mooey 
and  made  hla  settlements  for  mining  upon 
the  basis  stated,  receiving  his  agreed  pay- 
ment in  that  way,  the  same  as  the  other 
miners. 

It  is  now  insisted  that  the  section  In  ques- 
tion is  an  invasUm  of  the  constltuttonal 
right  of  the  employer  and  employe  to  con- 
tract ^ith  each  other  as  to  the  compensa- 
tion of  the  employ^  and  the  manner  In 
which  it  shall  be  ascertained,  and  that  It 
is  therefore  in  conflict  with  the  constltntloai. 
We  are  not  prepared  to  say  that  such  Is  the 
effect  of  the  act  The  inovlslon  is  that  the 
owner  or  operator  of  a  mine  shall  pay  to  the 
miner  "at  such  price  u  may  be  agreed  uptm 
by  the  respective  parties."  It  leaves  the 
employer  ana  miner  free  to  contact  wiOi 
each  other  upon  any  terms  that  may  be 
mutually  agreeable,  without  restraint  The 
agreement  may  be  for  a  certain  rate,  accord- 
ing to  the  time  employed  or  the  quantity  of 
coal  mined,  or  upon  any  other  basis.  If  the 
compensation  Is  fixed  by  the  amount  of  coal 
mined,  the  act  leaves  them  free  to  determine 
the  quantity  of  such  coal  upon  any  basis  they 
may  see  lit  It  does  not  require  that  It 
shall  be  weighed  or  measured,  or  comp^  the 
parties  to  adopt  any  particular  mode  of  as- 
certaining such  quantity.  The  act  does  not 
require  that  tiie  same  price  shall  be  paid  for 
each  of  the  different  grades  into  which  the 
coal  may  be  divided,  but  only  undertakes 
to  require  that  the  employer  shall  perform 
his  contract  by  paying  at  such  price  as 
may  be  agreed  upon  by  the  respective  par- 
ties. We  cannot  ascribe  to  the  legislature 
an  IntraiUon  to  re-enact  In  a  aomewhat  dif- 
ferent form,  a  provision  designed  to  Inter- 
fere vrlth  the  freedom  of  contracting  be- 
tween  citizens,  and  which  has  been  uniform- 
ly held  to  be  an  encroachment  upon  the  lib- 
erty and  righto  of  the  laborer  and  his  employ- 
er. Beft»e  the  pauage  of  this  act  It  had 
been  decided  that  it  was  not  oompetent  for 
the  le^slature  to  con^el  owners  and  oper> 
ators  of  coal  mines  to  make  their  contracts 
by  the  wdgbt  of  the  coal  mined  or  to  require 
the  laborer  to  have  his  wages  determined  by 
weight  (MiUett  v.  People,  117  111.  291,  7  K. 
E.  631):  that  the  act  tm  the  payment  of 
wages  in  lawful  money  and  to  prevent  tb» 
truck  system  was  unconstitutional  and  void, 
as  an  attempted  deprivation  of  the  liberty 
and  property  right  of  extracting  (From 
People.  141  lU.  171,  SI  N.  B.  SBQ);  that  the 
act  requiring  the  owner  and  operator  of  a 
coal  mine  to  weigh  coal  In  the  pit  cars  be- 
fore screening,  and  to  pay  on  such  weights, 
was  In  vlc^tlim  of  the  constitution,  as  an 
attempt  to  take  from  both  employer  and 
employfi  the  right  to  fix.  by  contract  the 
amount  of  wages  and  the  mode  in  which 
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they  Bhoald  be  ascertained  (Bamser  Peo- 
ple, 142  HL  880,  S2  M.  E.  864):  and  that  the 
teglBlatDTe  could  not  take  away  from  coal 
miners  and  their  employers  the  right  to  aa- 
cwtaln  and  fix  upon  the  amount  due  for 
mining  coal  In  any  manner  mutually  satis- 
factory to  them  (Harding  t.  People,  160  HI. 
iBO,  43  N.  E.  624).  It  appears  to  have  been 
-the  design  of  the  legislature  to  eliminate 
from  this  act  the  objectionable  features  of 
former  enactments  by  making  contracts  en- 
forceable according  to  their  terms,  Instead  of 
-attempting  to  make  contracts  toe  the  par- 
ties.  It  Is  made  essential  to  a  violation  of 
this  act  that  a  price  shall  be  agreed  upon  by 
the  respective  parties  Including  the  various 
■grades  of  coal  sjwclfled  In  the  act  In  this 
case  a  lou  price  iras  satlsftictory  to  the  par- 
ties when  paid  on  the  ba^  of  *'run  of  the 
mine"  or  unscreened  coal  than  when  the 
payment  was  made  on  the  baste  of  tte 
screened  product  The  statement  of  fads 
ahovs  that  the  dftfendant  compiled  with  the 
tmna  of  its  contract  and  paid  the  miner 
named  in  the  complaint  according  to  the  un- 
derstanding of  tba  parties,  as  was  done  In 
the  case  of  Bamsey  v.  People,  supra.  In 
that  case  the  employer,  by  contract  with  Uie 
miner,  paid  for  the  coal  mined  at  a  certain 
price  per  ton  for  the  screened  coal,  substan- 
tially In  the  mannn  in  which  the  appellant 
was  accustomed  to  pay  by  an  understand* 
Ing  ^th  Its  miners,  and  fhe  act  requiring 
payment  on  the  w^ht  of  coal  before  It  was 
screened,  regardless  of  the  contract,  was 
h^  to  be  In  violation  of  the  eonstttntlon. 
In  Jones  v.  People,  110  HL  690,  an  act  to 
provide  for  welding  coal  at  llie  mines  was 
under  consideration,  and  It  was  said  that 
the  act  left  It  free  for  the  owneor  or  tqwrator 
of  the  coal  mine  to  make  contracts  with  the 
miners  to  mine  coal  tor  whatever  might  be 
agreed  upon  between  them,  and  where  the 
cmttact  was  for  the  paying  of  wages  in 
some  other  way  than  that  spedfled  in  the 
net  its  provisions  did  not  awfly.  We  have 
reached  fbe  same  conclusion  as  to  this  act, 
and  must  htdd  that  Its  provlsltms  do  not 
apply  where  there  is  a  contract  tor  the  pay- 
ment of  compensation  by  different  means 
or  upon  a  difrer^it  basis  than  that  spedfled 
In  the  act  To  hold  otherwise  wocdd  ren- 
der the  enactment  unconstltntlonal.  It  has 
been  uniformly  dedded  that  a  laborer  can* 
not  be  d^irived  of  the  right  to  make  his  own 
contracts  and  exerdse  his  own  Judgment  as 
to  how  much  he  will  recdve  for  his  labor 
and  what  he  win  receive  as  payment 

The  agreed  statement  of  facts  shorn  that 
the  defendant  ^d  to  the  miner  named  in 
the  complaint  for  the  coal  mined  by  lilm  ac- 
cording to  the  understanding  of  the  parties, 
which  had  been  carried  out  for  iitx  years  be- 
tween them;  that  the  higher  price  per  tmi 
paid  for  screened  lump  coal  was  Intended  by 
the  parties  as  payment  for  the  coal  mined; 
and  that  no  price  had  been  agreed  upon 
1he  parties  for  the  nut  and  slack  coal,  of 


which  no  account  was  taken  by  them.  The 
conviction  was  wrong,  under  the  facta.  The 
Judgment  is  reversed,  and  the  cause  remand- 
ed. Reversed  and  remanded. 


(174  IIL  32S) 

MEIDBBEB  v.  BELL. 

(Supreme  Court  of  IlUnois.  Oet  24,  1898.) 

Adtbksb  Possrssiott— Eviobmcb  — Tax  Receipts 
— TaiAL— PRopoaiTioss  OF  Liw — Public 
Lax  Da — GBHTirjoA.TB  of  Bstbt. 

1.  Defendant  in  ejectment,  claiming  title  un- 
der the  statute  of  limitations  by  payment  of 
taxes  for  seven  successive  years,  under  color 
of  title  acquired  in  good  faith,  Ib  not  entitled 
to  the  protection  of  the  statnte  on  production 
of  tax  receipts  held  by  her,  mlsdesciibing  the 
land  asseased,  bo  as  to  Include  the  tract  in  con- 
troversy, where  it  is  plain  from  the  evidence 
that  such  tract  was  not  assessed  or  the  taxes 
paid,  or  intended  to  be' paid,  by  her. 

2.  Defendant's  claim  of  title,  iji  ejectment 
under  the  statute  of  limitations,  by  proof  of 
payment  of  taxes  for  seven  successive  years 
under  color  of  title,  acquired  in  good  faith,  Is 
not  efltablished  by  tax  receipta,  where  four  of 
them  misdescribed  the  land  and  all  of  them 
mlflstated  the  acreage,  and  the  land  was  actu- 
ally assessed  under  a  misdescription  to  anoth* 
er,  who  claimed  title  and  paid  the  taxes  there- 
on. 

3.  Error  cannot  be  predicated  on  the  refusal 
by  the  coQrt  of  propositions  of  law  which  mere- 
ly recite  provisions  of  statutes  of  the  state. 

4.  Under  the  statute,  the  official  certificate 
of  the  register  or  receiver  of  the  land  office  Is 
evidence  of  an  entry  on  land  in  his  district 
and  it  Is  not  error  to  exclude  the  certificate  of 
an  entry  of  the  state  anditiw  made  to  the  coun- 
ty clerfa. 

Appeal  from  circuit  court  Mason  county; 
T.  N.  Mehan,  Judge. 

Ejectment  by  George. Bell  against  Anna 
Nelderer.  From  a  Judgment  for  plaintiff, 
defendant  appeaUL  AfBrmed. 

B.  W.  Mills,  for  appellant  Edmund  P. 
mschwits  and  John  W.  Pitman,  for  appellee. 

OABTWBIGBT,  J.  This  ease  was  before 
us  on  a  former  appeaL  Bell  v.  Neldoer,  160 
HI.  M,  48  N.  B.  104.  It  has  been  again  tried 
by  the  court  without  a  Jury,  and  the  trial 
resulted  In  a  finding  and  Judgment  for  the 
appellee,  (Joorge  Bell,  who  was  pUInUff  In 
the  action.  The  plaintiff  showed  Utie,  as  be- 
fore, under  a  deed  to  him  from  Mason  coun- 
ty, dated  Jnly  16,  1896.  and  the  defendant 
Introduced  bi  evidence  the  same  deeds  and 
will.  Her  defense,  as  before,  was  the  pay- 
ment of  taxes  for  seven  successive  years  un- 
der cidor  of  title  acquired  In  good  faith,  cre> 
ating  titie  under  the  statute  of  limitations. 

The  land  In  controversy  Is  that  part  of 
the  N.  1^  of  the  N.  W.  %  of  section  18,  town- 
ship 20  N.,  nmge  8  W.,  of  the  third  P.  M., 
lying  east  and  south  of  the  bath  chute  of 
the  Illinois  river,  containing  34.23  acres.  At 
the  trial  both  parties  made  claims  to  posses- 
sion for  themselves  or  those  under  whom 
they  attempted  to  claim,  but  the  acts  relied 
vpm  were  occasional  and  temporary,  not 
constituUi^  possession.  TTp  to  the  time 
wten  defendant  fmced  the  land.  In  1886,  It 
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was  never  In  the  actual  possession  of  any 
one,  and  tbere  was  no  Improvement  of  any 
kind  upon  It,  bat  It  ww  vacant  and  onoc- 
cupled. 

The  defendant,  to  prove  payment  of  taxes 
on  these  34.23  acres  tn  controversy,  offered 
In  evidence  tax  receipts  for  the  years  1886 
to  1894,  Inclusive.  These  receipts,  up  to 
1891,  did  not  describe  this  land.  Those  for 
1886,  1887,  and  1888  were  for  payment  of 
taxes  on  part  of  the  N.  %  of  the  N.  W.  ^ 
of  section  18.  The  receipt  for  1889  was  for 
payment  on  part  of  the  W.  %  of  the  N.  W. 
%  of  section  18,  and  the  receipt  for  1890  de- 
scribed the  fractional  W.  %  of  the  N.  W.  ^ 
of  section  18.  All  of  the  receipts  Introduced 
for  the  whole  period  from  1886  to  1894,  In- 
clnsive.  gave  the  tract  as  containing  14.48 
acres.  It  was  proved  by  the  original  survey 
and  field  notes,  together  with  a  certified  copy 
of  a  plat  of  the  section  from  the  land  office 
In  Washington,  that  the  Bath  chute  of  the 
Illinois  river  passes  through  the  N.  W.  ^  of 
fbe  section,  entering  In  the  N.  E.  coiner,  run- 
ning southwesterly,  and  passing  out  on  the 
west  Bide.  According  to  these  records,  that 
part  of  the  N.  ^  of  the  N.  W.  %  lying  north 
of  the  river,  as  surveyed,  contains  14.48 
acres,  and  that  part  south,  which  Is  the  part 
in  controversy,  34.23  acres.  They  also 
showed  the  S.  E.  %  of  said  N.  W.  ^4  as  con- 
taining 40  acres,  and  the  S.  W.  ^  of  said  N. 
W.  %  22.82  acres;  so  that  the  portion  of  the 
N.  W.  ^  south  and  east  of  the  river  con- 
tains 07.05,  which  Is  written  diagonally  on 
the  original  plat  Defendant  made  an  at- 
tempt to  show  that  these  tax  receipts  which 
did  not  describe  the  land  were  In  fact  for 
the  payment  of  taxep  assessed  against  It. 
For  this  purpose  she  proved  that  the  land 
taxed  was  assessed  under  the  description  of 
the  fractional  N.  %  of  the  N.  W.  %  of  sec- 
tion 18,  township  20  N.,  range  9  W.,  14.48 
acres,  and  was  so  carried  upon  the  tax  Judg- 
ment record,  except  In  one  instance,  tn  1890, 
when  a  mistake  was  made  by  the  collector 
In  copying  tlie  delinquent  list.  It  was  also 
admitted  tliat  In  the  year  1864,  and  ever 
Mnce,  the  assessors'  and  collectors*  books 
had  described  a  tract  of  land  by  the  above 
description,  but  it  was  also  agreed  that  dur- 
ing the  same  period  said  books  had  describ- 
ed a  tract  as  fractional  S.  %  of  the  N.  W. 
%  of  section  18,  township  20.  range  9  W., 
97.06  acres.  Plaintiff  proved  the  payment 
of  the  taxes  on  the  latter  tract  from  1886 
to  1892  Inclusive,  by  W.  Heberllng,  In  whose 
name  the  same  stood,  and  for  1893  and  1894 
by  Heberllng  sisters,  and  these  parties  were 
claiming  title  to  alt  of  the  land  In  the  quar^ 
ter  section  south  and  east  of  the  river. 

Only  legal  tities  are  considered  In  an  action 
of  ejectment,  but  in  this  case  the  legal  title 
claimed  ,by  defendant  rests  upon  color  of 
tltie  acquired  in  good  faith  and  the  pay- 
ment of  the  taxes  legally  assessed  against 
the  land,  and  this  she  was  bound  to  prove. 
If,  in  addition  to  color  of  title  and  good  faith, 


she  paid  the  taxes  actually  assessed  against 
the  land,  she  would  be  entltied  to  the  protec- 
tion of  the  statute,  although  the  land  may  have- 
been  misdescrlbed  in  the  receipts.  Sholl  v- 
Coal  Co..  139  lU.  21.  28  N.  E.  748.  And  the 
opportunity  to  make  such  proof  was  left 
open  to  her  by  the  former  decision.  On  the 
other  hand,  it  must  be  true  that,  if  some  as- 
sessment or  some  tax  receipt  held  by  her 
should  mlBdescrlbe  the  land  assessed  so  as 
to  include  this  tract,  when  It  is  plain  from 
the  evidence  that  this  tract  vras  not  assess- 
ed or  the  taxes  paid  or  intended  to  be  paid 
by  her,  she  would  not  be  entitled  to  its 
protection.  It  Is  true  that  a  perfect  descrip- 
tion of  a  tract  of  land  will  not  be  overcome 
by  the  mere  fact  that  the  number  of  acres 
is  Incorrectiy  stated.  Acreage  Is  not  descrip- 
tive of  land,  and  does  not  afford  as  certain 
means  of  Identification  as  a  description  by 
section  or  snbdlrision,  but  the  identity  of  the 
land  which  Is  assessed  may  be  determined 
parUy  from  acreage  or  from  its  association 
with  the  person  In  whose  name  It  Is  assessed 
as  owner,  as  In  the  case  above  referred  to. 
As  between  the  state  and  the  owner,  the 
question  whether  payment  has  been  made  on 
a  tract  of  land  is  not  the  same  as  the  ques- 
tion whether  a  description  is  sufficient  to- 
enforce  compulsory  payment  by  a  sale  of  the 
land.  The  owner  may  recognize  a  descrip- 
tion as  Intended  to  cover  his  land,  and.  al- 
though It  may  be  assessed  by  a  wrong  name 
or  wrong  number.  If  It  can  be  so  Identified 
we  do  not  see  why  he  should  not  be  entltied 
to  the  protection  of  the  statute,  upon  making- 
payment  In  this  case  there  Is  much  more 
than  the  mere  fact  that  the  number  of  acres 
In  the  N.  ^  of  the  N.  W.  %  Is  Incorrectiy 
stated  in  the  receipt  as  14.48.  The  taxes  for 
the  first  four  years  were  paid  by  Arnold 
Nelderer.  under  whose  will  defendant  claims, 
and.  whatever  the  description  was  on  the 
books,  when  he  took  a  receipt  he  took  It  for 
part  of  the  N.  of  the  N.  W.  ^.  It  Is  as 
fair  an  Inference  from  the  evidence  that  this 
receipt  was  Intended  by  him  and  the  col- 
lector as  a  correction  of  a  misdescription  In 
tiie  assessment  and  that  the  payment  was 
not  made  or  intended  to  be  made  on  more 
than  the  tract  of  14.48  acres,  as  that  It  was 
an  error  of  the  collector  in  making  it  out 
It  would  be  very  strange  If  such  a  change, 
happening  four  successive  years,  should  be 
a  mere  accident.  The  collector  testified,  and 
his  testimony  was  merely  that  the  payment 
was  the  payment  of  that  tax  which  was  ex- 
tended nnder  the  description  in  the  book. 
The  land  south  of  the  river  stood  In  the 
name  of  W.  Heberllng,  and.  although  the 
description  was  not  broad  enough,  the  whole 
tract  south  of  the  river  was  assessed  In  that 
name  and  the  taxes  paid,  and  the  tract  north 
of  the  river  stood  In  the  name  of  Nelderer. 
and  was  assessed,  although  by  a  descrlptton 
too  broad.  There  Is  no  difference  shown  In 
the  parts  of  the  section,  and  the  valuation 
and  amount  of  tax  also  show  that  the  14.48- 
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■acreB  was  all  that  was  assessed  to  defendant 
■or  Arnold  Nelderer.  The  proof  shows  that 
this  land  was  not  In  fact  assessed  to  defend- 
ant or  those  throngb  whom  she  claims.  It 
was  actually  assessed,  under  a  mlsdeacrlp- 
tlon,  to  another  party,  who  dalmed  the  title 
and  paid  the  taxes.  The  evidence,  In  onr 
Jndgrinent.  was  not  sufficient  to  show  that 
the  payments  were  of  taxes  assessed  against 
this  land,  bnt,  on  the  contrary.  It  shows 
pretty  satisfactorily  that  they  were  not  We 
think  that  the  question  of  fact  as  to  pay- 
ment of  taxes  was  properly  decided. 

It  Is  argued  that  the  court  should  have  ex- 
cluded aJl  the  evidence  as  to  the  S.  %  of  the 
N.  W.  ^,  but  we  think  It  wag  competent  on 
the  question  whether  this  land  was  assessed. 
The  same  may  be  said  of  the  receipts  for 
payment  of  taxes  on  land  south  of  the  river. 

It  (8  also  I&Blsted  that  the  court  erred  In 
,  refusing  propositions  of  law  numbered  8  and 
9,  submitted  by  the  plaintiff.  They  merely 
repeated  the  provisions  of  the  sixth  and 
seventh  sections  of  the  limitation  act,  re- 
spectively, and  stated  that  if  defendant  bad 
complied  with  such  provisions  her  title  was 
superior  to  that  of  plaintiff.  It  Is  certainly 
not  necessary  to  repeat  the  provisions  of 
the  statute  law  of  the  state,  and  to  bave  the 
court  say  whether  It  Is  the  law  or  not 

It  Is  complained  that  the  court  erred  In 
excluding  a  book  certified  by  the  state  au- 
ditor to  the  county  clerk.  In  which  appeared 
an  entry  July  29,  1836,  by  John  Knight  of 
the  K.  %  of  section  18,  township  20,  range 
9,  14.48  acres.  A  book  of  this  character  has 
Iteen  held  not  admissible  in  evidence  to 
prove  an  entry  of  land.  Huls  v.  Buntin,  47 
HI.  396.  The  statute  makes  the  official  cer- 
tificate of  the  register  or  receiver  of  any 
land  oflace  evidence  of  an  entry  of  any  tract 
of  land  In  his  district  but  the  statute  has 
not  made  a  book  of  this  character  evidence. 
The  only  statute  pointed  out  by  counsel  Is 
section  10,  c.  133,  Hurd's  Rev.  St  1889,  p. 
134B.  That  section  relates  only  to  certified 
copies  of  original  field  cotes.  The  Judgment 
Is  affirmed.  Judgment  affirmed. 


(in  in.  67S) 

SANNBR  et  al.  t.  UNION  DRAINAOID 
DIST.  NO.  1  et  al. 

CSopreme  Court  of  Illinois.  Oct  24,  1898.) 

Dkaihaqs— Classification  or  Benbtited  Lands 

— APPBAL— OaOAHISATTOIT  OF  DlSTRIOT^ 

VALitnTT—GsBTiOBABi— Costs. 

1.  Under  the  draioRge  law,  providing  for  an 
appeal  from  the  commissioners'  decision  and 
classifying  lands  benefited  to  three  sapervisorB, 
such  appeal  most  be  availed  of  before  com- 
plaint can  be  made  In  another  fomm. 

2.  Under  the  drainage  act  it  is  the  duty  of 
the  town  clerk,  on  the  filing  of  a  petition  for 
the  organization  of  a  anion  drainiige  district 
to  make  improvements,  to  select  three  commis- 
sioners from  the  commiRsioners  of  hlehways, 
and  noti^  them  of  their  selection,  and  where 
they  idiall  meet.  Paragraph  87  provides  that 
the  conunissionerB  must  meet  at  the  time  and 


place  mentioned  !n  the  notice,  and  ascertain 
whether  the  petition  contains  the  signatures 
of  three  adult  persons  owning  land  in  the  dis* 
trict,  and  whether  they  are  owners  of  more 
thna  one-third  of  such  land,  and  make  a  state- 
ment of  their  findings  to  be  filed.  Paragraph 
88  provides  that  if.  at  anch  meeting,  they 
ehall  find  the  facts,  as  required  in  paragraph 
S7,  in  favor  of  petitioners,  they  shall  adjourn 
the  meeting,  and  examine  the  land.  Para- 
graph 89  provides  that  at  such  adjourned  meet- 
ing they  shall  enter  an  order  organizing  the 
district.  At  the  meeting  mentioned  in  para- 
graph 87,  the  commissioners,  in  addition  to  the 
nodings  required  by  that  paragraph  to  be 
found,  added,  "We  therefore  find  for  said  peti- 
tioners, and  grant  the  prayer  of  said  petition, 
and  order  an  adjournment  until  November  8, 
1893."  At  the  adjourned  meeting  the  bound- 
aries of  the  district  were  defined,  and  the  lands 
classified  for  assessment.  E^d,  that  the  order 
made  at  the  first  meeting  did  not  organize  the 
district  but  was  simply  the  order  provided  for 
by  paragraph  87. 

3.  Where,  in  organizing  a  drainage  district, 
lands  of  persons  not  named  in  the  petition, 
and  who  were  not  asked  to  sign  the  petition, 
are  included  therein,  and  do  notice  is  given 
tihem.  as  required  by  tiie  act,  the  organization 
Is  illegal. 

4.  Certiorari  Is  the  proper  remedy  to  test  the 
legality  of  the  organization  of  a  drainage  dis- 
trict which  includes  land  owned  by  persons 
who  were  not  parties  to  the  petition,  and  re- 
ceived no  notice  thereof,  since  there  ii  no 
remedy  by  appeal. 

5.  Appellee's  cost  of  preparing  an  amended 
abstract  of  the  record  will  not  be  allowed 
where  it  contains  matter  wholly  unnecessary 
to  be  incorporated  therein,  although  appellant's 
abstract  was  unsatisfactory. 

Appeal  from  appelate  court  Third  district 
Petition  for  certiorari  by  Edward  B.  ban- 
ner and  otbers  against  Union  Drainage  Dis- 
trict No.  1  and  otben  to  detwmlne  the  valid- 
ity of  the  organization  of  such  district  A 
judgment  dlamlsslng  the  petition  was  affirm- 
ed In  the  appellate  court  (61  111.  App.  and 
petitioners  appeal.  Reversed. 

Moulton,  Cbafee  &  Headoi,  for  appellanta. 
Hamlin  &  Kelley,  for  appellees. 

PHILLIPS,  J.  On  October  19,  1893,  a  pe- 
tition was  filed  with  the  town  clerk  of  Penn 
township,  Shelby  county,  HI.,  addressed  to 
the  drainage  commissioners  of  the  town  of 
Penn,  In  Shelby  county,  and  of  the  town  of 
Milan,  in  Macon  county,  state  of  TUlnois,  re- 
citing that  about  320  acres  of  land  In  Macon 
county  and  about  1,310  acres  In  Shelby  coun- 
ty had  theretofore  been  connected  by  ditches, 
which  formed  a  continuous  line  of  branches 
draining  through  the  same  outlet  constructed 
by  the  voluntary  action  of  the  owners,  and 
setting  forth  the  petitioners  and  landowners 
In  the  proposed  district  and  that  repairs  and 
improvements  are  necessary,  bnt  cannot  be 
made  by  voluntary  agreement,  and  praying 
for  the  organization  of  a  union  drainage  dis- 
trict, with  boundaries  embracing  the  lands  In 
the  petition  described.  This  petition  being 
filed  with  the  town  clerk,  he  compiled  with 
the  provisions  of  the  statute  by  selecting 
three  commissioners  for  said  district  from 
the  commissioners  of  highways  of  the  two 
towns,  taking  a  part  from  eacb  town,  sad 


Digitized  by  Google 


858 


SI  NORTHEAST&BN  RBPOBTEB. 


notified  them  of  their  selection,  and  when 
they  should  meet.  At  a  meeting  ou  the  Slst 
of  October,  1893,  In  accordance  with  the  noti- 
fication by  the  town  clerk,  the  commtaslon- 
ers  entered  an  order,  In  which  It  was  recited 
that  they  had  examined  the  petition,  together 
with  all  the  papers  In  the  case,  and,  having 
heard  the  testimony  of  witnesses  duly  sworn 
according  to  law,  together  with  statements 
of  all  interested  persons  appearing,  found  the 
petition  contained  the  signatures  of  three 
adult  persons  owning  land  In  the  proposed  dis- 
trict, and  the  afildavits  of  two  credible  slgn- 
ers  of  the  petition  In  support  thereof;  that 
they  further  found  the  land  mentioned  In 
said  petition  required  a  combined  system  of 
drainage,  and  that  It  was  then  connected  by 
ditches  forming  a  continuous  line  and 
branches  throngh  the  same  outlet,  and  was 
so  connected  by  voluntary  action  of  the  own- 
ers; that  a  large  amount  of  drainage,  repairs, 
and  ImproTementB  was  necessary,  and  that 
the  organization  of  a  district  would  be  benefi- 
cial; and  found  for  the  petitioners,  and 
granted  the  prayer  of  the  petition.  This  or- 
der was  made  In  accordance  with  the  provi- 
sions of  paragraph  87  of  the  drainage  act 
(Hurd's  Rev.  St  1889,  p.  S63),  but  also  went 
further,  and  granted  the  prayer  of  the  peti- 
tion. At  that  meeting  the  commissioners  ad- 
journed until  November  9,  1893,  at  which 
time  they  reported  that  they  had  been  upon 
the  lands,  and  had  personally  examined  the 
same;  that  they  had  excluded  certain  lands 
which  were  Included  In  the  petition  for  the 
proposed  district,  and  Included  certain  lands 
which  were  not  Included  In  the  petition,  and 
defined  the  boundaries  and  classified  the 
lands.  They  subsequently  appointed  an  en- 
gineer, who  made  a  report,  which  was  re- 
ceived and  accepted,  and  filed  with  the  town 
clerk.  Notice  was  given  that  the  commis- 
sioners had  made  an  assessment  for  benefits 
and  classified  the  land  in  the  district  on  a 
graduated  scale,  and  had  made  an  order,  un- 
der paragraph  89  of  the  drainage  act  to  or- 
ganize the  district,  making  a  map  thereof 
showing  the  boundaries,  which  map  was  duly 
filed.  Thereupon  B.  B.  Sanner,  Jacob  Ban- 
ner, and  F.  M.  Sanders  appealed  to  three  su- 
pervisors. Three  supervisors  were  summon- 
ed from  Shelby  county  to  hear  the  appeal. 
Objection  being  made  that  one  of  the  super- 
visors should  have  been  called  from  Macon 
county,  the  supervisors  were  of  the  opinion 
the  point  was  well  taken,  and  declined  to  con- 
sider the  appeal  for  that  reason.  Thereupon 
the  clerk  summoned  two  supervisors  from 
Shelby  county  and  one  from  Macon  county  to 
hear  the  appeal.  These  three  met,  when  one 
of  the  appellants  objected,  because  they  had 
not  been  convened  in  time;  and  this  objec- 
tion was  held  good,  and  the  board  dissolved. 
The  appellants  filed  In  the  circuit  court  of 
Shelby  county  their  petition  for  a  common- 
law  writ  of  certiorari  to  bring  before  the 
court  the  record  and  proceedings,  and  upon 
a  hearing  the  petition  was  dismissed,  and  the 


writ  quashed.  Appellants  prosecuted  an  ap- 
peal  to  the  appellate  court  for  the  Third  dis- 
trict where  the  Judgment  of  the  circuit  court 
was  affirmed.  This  appeal  Is  prosecuted  froa> 
that  Judgment  of  affirmance. 

Counsel  say,  la  their  brief,  "We  simply  seek 
TO  have  this  court  examine  and  pass  upon  the 
acts  of  this  corporation  after  October  Slst, 
when  the  organization  was  had."  By  the  pro- 
visions of  paragraph  87  of  the  drainage  act 
the  commissioners  must  meet  at  the  time  and 
place  mentioned  in  the  notice,  and  the  clerk 
shall  lay  before  them  the  petition  and  papers 
in  the  case,  and  they  must  ascertain  whether 
the  petition  contains  the  signatures  of  three 
adult  persons  owning  land  In  the  district  and 
whether  they  are  the  owners  of  more  than 
one-third  of  the  land  in  the  district  Under 
the  findings  to  be  made  under  that  section 
they  only  determine  with  reference  to  wheth- 
er the  petition  has  been  signed  as  required, 
and  determine,  In  fact,  with  reference  to  the 
material  statements  therein,  having  power  to 
administer  oaths  and  examine  witnesses  and 
decide  controverted  questions.  They  must 
make  a  statemoit  of  their  findings,  to  be  filed 
with  the  papers  In  the  case  under  the  above 
paragraph.  In  their  meeting  of  October  Slst 
the  commissioners  made  all  these  findings, 
and  then  added,  "We  therefore  find  for  said 
petitioners,  and  grant  the  prayer  of  said  pe- 
tition, and  order  an  adjournment  until  No- 
vember-9,  1893."  The  contention  of  appel- 
lants is  that  these  proceedings  organized  the 
district  legally,  and  subsequent  proceedings. 
It  Is  urged,  are  Illegal  and  void.  By  para- 
graph 88  of  the  drainage  act  If  the  commis- 
sioners shall  find  In  favor  of  the  petitioners, 
as  provided  In  paragraph  87,  they  shall  ad- 
journ their  meeting,  and  In  the  meantime  go 
upon  the  lands,  and  personally  examine  the 
same.  By  the  provisions  of  paragraph  89,  at 
such  an  adjourned  meeting  they  shall  enter 
an  order  of  record  orgaulzlng  the  drainage 
district  The  commission  era  had  no  power 
to  organize  a  drainage  district  at  the  first 
meeting,  and  the  effect  of  the  order  entered 
by  them  did  not  constitute  the  organization  of 
the  district 

It  appears  that  the  petition  sets  forth  the 
names  of  the  owners  of  land  embraced  In  the 
proposed  drainage  district  their  post-offlce 
addresses,  so  far  as  known.  The  names  of  15 
landowners  are  therein  given.  Notice  was 
duly  posted,  In  which  a  copy  of  the  petition 
was  Inserted,  showing  that  it  would  be  heard 
on  the  31st  day  of  October,  1893.  On  that 
day  the  commissioners,  after  finding  the  facts 
as  to  the  sufficiency  of  the  petition  under  the 
statute,  and  entering  an  order  to  that  effect, 
adjourned  to  November  9th,  at  11  o'clock  a.  m. 
Of  the  15  landowners  whose  names  are  given 
in  the  petition  one  is  the  estate  of  C  Barber, 
deceased.  On  the  organization  of  the  district 
on  the  9th  day  of  November  certain  lands  of 
J.  S.  Crawford  were  included  in  the  district, 
but  he  was  not  named  as  a  \bt  or  land  owner. 
Certain  lands  of  George  W.  Walte  wet*  ex- 


Digitized  by  Google 


XIU  SAKNBB  T.  UNION  DRAINAGE  DIST.  NO.  1.  859 


eluded,  and  certain  otho:  landB  tndaded  othex 
than  those  moitloned  In  the  petition,  under  the 
order  organlalng  the  dtiitrlct  Certain  landa 
of  Walter  ParkB  were  Included  in  the  district, 
hot  he  was  not  mentioned.  Certain  landa  of 
n.  B.  Sanner  were  excluded  from  the  district 
The  order  of  October  81st  does  not  find  that 
any  persons  attached  tbdr  names  to  the  peti- 
tion, or  asked  to  have  their  land  tudoded  with- 
in the  district.  Tne  land  of  John  8.  Crawford, 
Walter  Parks,  and  George  W.  Walte  seems  to 
have  been  Included  In  the  district  by  the  action 
of  the  commissioners  without  their  request, 
and  without  notice  to  them.  Eighteen  land- 
owners are  mentioned  as  owning  land  within 
the  district,  and  four  of  them,— John  S.  Craw- 
ford, Walter  Parks,  George  Goodman,  and 
George  W.  Walte,— who  are  the  owners  of  land 
described  as  being  Included  within  the  limits 
of  the  district  as  made  by  the  order  of  No- 
Tember  10th,  are  nowhere  shown  to  have  been 
signers  of  the  petition,  or  to  have  been  Includ- 
ed In  the  petition  as  landowners.  Their  lands 
are  also  Included  In  the  graduated  scale  of 
lands  to  be  taxed. 

The  question  whether  tiie  order  ot  October 
Slst  oii;anIzed  the  district  and  constituted  it  a 
legally  organized  district,  and  that  all  subse- 
quent proceedings  were  null  and  void,  la 
sought  to  be  raised  by  appellants  by  this  peti- 
tion for  certiorari.  The  action  of  the  commis- 
sioners at  the  adjourned  meeting  In  adding 
certiUn  landa  to  the  diatrict  and  taking  other 
lands  therefrom,  in  giving  the  description  of 
the  lands,  and  in  adjourning  from  time  to  time. 
Is  Boiurbt  to  be  attacked  by  this  proceeding. 
The  prayer  of  the  petition  Is  limited  to  the 
proceeding  upon  which  the  oi^anisation  of  the 
district  was  predicated,  and  refers  to  the  action 
of  the  commissioners  In  making  the  classifica- 
tion of  the  lands,  and  the  appeal  thereupon. 
A  remedy  is  provided  for  any  person  Interested 
who  objects,  and  correction  of  any  error  In  the 
classification  may  be  made  by  an  appeal  to 
three  supervisors,  and  that  must  be  availed  of 
before  one  can  be  heard  to  complain  In  an- 
other forum.  People  v.  Chapman,  127  111.  387, 
19  N.  E.  872.  But  that  does  not  relate  to  the 
order  organizing  the  district  as  authorizing 
such  appeal.  We  are  not  disposed  to  hold  that 
the  order  of  October  Slst  went  to  the  extent 
of  organizing  this  district,  but  that  the  find- 
ing made  In  the  order  of  the  commissioners  of 
highways  was  simply  the  finding  provided  for 
by  luragif^h  87.  Because  no  power  existed 
In  them  to  organize  a  district  at  that  meeting, 
an  adJoummeiM  was  made  to  November  9th, 
as  provided  for  by  E>aragraph  88.  At  that 
meeting  certain  lands  described  in  the  petition 
were  eliminated  from  the  district,  and  certain 
other  lands  not  described  In  the  petition  were 
Included;  and  there  Is  nothing  In  the  proceed- 
ing showing  any  connection  with  the  petition 
by  the  owners  of  the  lands  so  Included,  by 
their  action,  or  that  of  any  one  but  the  com- 
missioners. It  has  been  held  by  this  court 
that  landowners  shall  have  the  right  to  be 
heard  upon  the  question  whether  a  petition 


has  been  presented,  and  whether  their  lands 
are  involved  in  a  system  of  drainage,  and  In 
an  ihatters  pertaining  to  ttie  organization  of  a 
district  One  landowner  may  object  to  the 
consideration  of  the  petition  by  the  commis- 
sioners upon  the  express  ground  that  the 
statutory  notice  had  not  been  given,  and  may 
insist  that  the  annexation  of  land  proposed  to 
be  Included  in  the  district  shall  be  ralld  as  a 
whole,  and  may  object  because  notice  had  not 
been  given  to  others.  Drainage  DIst  v.  Grif- 
fin, 134  HL  880.  25  N.  B.  995.  It  would  be 
against  every  principle  of  Justice  and  right  to 
allow  land  to  be  Included  in  a  district  and 
made  subject  to  taxation  by  such  Inclusion, 
when  the  action  of  the  commissioners  In  creat- 
ing the  district  and  including  the  lands  there- 
in was  without  notice  to  the  owners.  The  no- 
tice as  required  by  the  statute  goes  to  the  right 
of  the  commissioners  to  act,  and,  unless  the 
lands  of  the  owners  are  included  by  their  own 
petition,  and  by  their  request  as  signers,  or  by 
having  their  names  Included  In  the  petition  as 
landowners  by  the  petitioners,  or  by  having 
their  names  appear  in  the  notice,  their  lands 
cannot  be  Included  In  the  district;  and  they, 
or  others  whose  lands  are  Included,  have  the 
right  to  make  an  objection,  for  the  objection 
goes  to  the  entire  organization.  The  commis* 
sloners  are  required  to  act  In  accordance  with 
the  provisions  ot  the  statute,  and,  If  they 
fall  to  do  so,  there  ariaes  a  necessity  for  the 
exercise  of  the  common-law  writ  of  certiorari, 
aa  that  Is  the  only  method  by  which  the  legal- 
ity of  their  action  may  be  tested  and  tried. 
They  cannot  act  without  the  petition  and 
without  the  affidavits,  and,  If  they  do  so,  and 
attempt  to  find  the  boundaries  of  the  district 
entirely  without  reference  to  the  lands  de- 
scribed in  the  petition,  and  without  notice  to 
the  owners,  the  question  may  arise  on  certio- 
rari, where  they  so  proceed  Illegally,  and 
there  Is  no  appeal  or  other  method  of  review- 
ing the  proceeding.  Miller  v.  Trustees,  88  lU. 
26.  The  legislature  has  made  no  provision 
for  an  appeal  from  the  action  of  the  commls- 
alonera  of  highways  In  determining  the  order 
of  finding  the  precedent  facta, — ^that  a  petition 
la  signed  by  the  requisite  number  of  adult 
landowners  In  the  proposed  district  with  the 
affidavits  of  two  credible  signers  of  the  peti- 
tion In  support  thereof;  that  the  lands  men- 
tioned in  the  petition  require  a  combined  sys- 
tem of  drainage;  and  that  the  lands  will  be 
benefited  thereby. 

Appellees  contend  that  the  legality  of  the 
organization  cannot  be  raised  on  a  petition 
for  certiorari,  and  cite  Lees  v.  Commission- 
ers, 125  ni.  47, 16  N.  E.  915,  as  sustaining  that 
contention.  A  careful  examination  of  that 
case  discloses  that  there  the  corporate  ex- 
istence of  a  municipal  body  was  sought  to  be 
challenged  by  a  common-law  writ  of  cerUora* 
rl,  and  It  was  expressly  held  that  such  a  pro- 
ceeding could  not  be  resoi-ted  to  for  the  pur- 
pose of  determining  whether  such  a  corpora- 
tion had  a  legal  existence.  It  has  been  re- 
peatedly adjudicated  by  this  court  th^  a 
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writ  of  eerUorari  may  be  awarded  to  Inferior 
Jurisdictions  and  tribunals  where  it  a^ipears 
they  have  exceeded  the  limits  of  their  Juris- 
diction, and  hare  proceeded  Illegally,  and  no 
method  Is  provided  for  reviewing  their  pro- 
ceedings by  the  courts.  Gerdes  v.  Champion, 
108  lU.  137;  DooUtUe  T.  Railroad  Co.,  14  111. 
S81:   Ballroad  Co.  t.  Whipple,  22  lU.  105; 
Railroad  Co.  t.  Fen,  Id.  833.  The  purpose  of 
a  common-law  writ  of  certiorari  Is  to  bring 
the  entire  record  of  an  Inferior  tribunal  before 
the  court  to  determine  whether  such  a  tribu- 
nal has  proceeded  according  to  law,  and  the 
trial  Is  to  be  bad  solely  from  an  inspection 
of  the  record.  The  court  cannot  consider  any 
matter  not  appearing  of  record,  and,  If  the 
want  of  JnrlBdlctlon  or  Illegality  appears  from 
the  record  the  proper  Judgment  la  that  the 
proceeding  be  quashed,  but.  If  the  proceeding 
be  regular,  the  petition  must  be  dismissed, 
and  the  writ  quaahed;  and  these  are  the  only 
Judgments  that  can  be  entered  In  this  pro- 
cedure. There  need  be  no  confusion  In  regard 
to  what  was  said  In  the  case  of  Lees  v.  Com- 
missioners, supra,  and  what  is  here  said  re- 
garding the  question  of  the  existence  of  the 
district  In  that  case  we  said:  "In  looking 
Into  the  record,  however.  In  this  case,  It  does 
not  appear  to  be  a  proceeding  to  test  the 
validity  of  the  action  of  an  inferior  tribunal, 
but  the  petitioner  is  seeking  to  use  the  com- 
mon-law writ   of  certiorari   to  determine 
whether  a  certain  corporation— a  drainage 
district— bas  a  legal  existence."  That  case 
recognizes  the  principle  that  drcult  courts 
may  award  writs  of  certiorari  to  inferior  tri- 
bunals within  tiielr  Jurisdiction,  where  It  Is 
shown  that  the  inferior  tribunals  have  ex- 
ceeded the  limits  of  their  Jurisdiction,  and 
no  appeal  is  allowed,  or  other  method  of  re- 
viewing their  proceedings  provided.  In  the 
case  of  a  district  in  existence  and  action,  and 
which  has  been  carrying  out  the  purpose  of 
its  organization  as  a  going  district,  the  com- 
mon-law writ  of  certiorari  cannot  be  used  to 
test  the  legality  of  its  existence,  but  the  pro- 
ceeding must  be  by  quo  warranto  to  deter- 
mine that  question.  And  this  is  all  that  is 
held  in  the  Lees  Case.  Recognizing,  as  that 
case  does,  the  right  to  test  the  legality  of  the 
actions  of  an  Inferior  tribunal  by  this  writ, 
where  a  district  Is  being  organized,  and  be- 
fore It  becomes  a  legal  entity,  acting  and  car- 
rying out  the  purposes  of  Its  existence,  a  con- 
troversy arises  In  the  direct  proceeding  for  Its 
organization,  which  is  tried  before  the  very 
tribunal  provided  for  determining  it,  and  that 
tribunal,  In  the  determination  of  that  con- 
troversy, acts  Illegally  and  without  authority, 
and  that  proceeding  is  directly  followed  by  a 
proceeding  by  certiorari  to  test  the  legality 
of  Its  action,  the  common-law  writ  of  certiora- 
ri may  be  used,  even  though  the  Judgment 
to  be  entered  under  the  writ  may  undo  all 
the  work  of  that  Inferior  tribunaL  That  Is 
the  question  presented  In  this  case.  There  is, 
In  this  respect,  a  broad  diCTerence  between 
ttaeM  two  cases,  and  what  la  here  said  li 


Iwotight  into  entire  harmony  with  what  Is 
aald  In  the  Lees  Case  and  the  Grlffln  Case. 

The  proceedings  before  the  three  supervis- 
ors, and  their  action,  are  not  necessary  to  be 
conddered  In  this  proceeding.  We  are  of  the 
opinion,  from  matters  appearing  of  record  In 
this  case,  that  lands  of  persons  not  named  hi 
the  petition,  and  which  persons  were  not  ask- 
ed to  sign  the  petition,  are  included  In  the  dis- 
trict. The  petition  Is  a  part  of  the  record  of 
this  tribunal,  and  its  finding  Is  a  pari  of  the 
record,  and  the  notices  given,  necessary  for 
them  to  base  action  thereon,  must  be  con- 
sidered as  a  pari  of  the  same  record,  because 
the  legality  of  their  proceeding  Is  to  be  de< 
termlned  by  their  own  record;  and  from  all 
appearing  In  this  case  they  were  without 
Jurisdiction  of  the  lands  of  four  of  these  land- 
owners. Other  landowners  have  ttxe  right  to 
raise  that  question  In  objecting  to  the  pro- 
ceeding herein.  The  organization  was,  ther^ 
fore,  illegal. 

Oounsd  for  appeUees  have  filed  In  this  case 
an  abstract,  and  moved  to  tax  the  costs  to  ap- 
pellants because  of  the  Insufficiency,  as  al* 
leged,  of  appellants*  abstract  Appdiees'  ab- 
stract contains  matter  that  has  no  idace  Id 
the  record,  and  is  wholly  unnecessary  to  be 
Incorporated  In  the  record  or  abstract  Ap- 
pellante'  abstract  is  very  unsatisfactory.  The 
motion  to  tax  appdlees*  abstract  la  denied. 
The  Judgment  of  the  appellate  court  for  the 
Third  district,  affirming  the  Judgment  of  the 
circuit  court  of  Shelby  county  dismissing  the 
petition  for  certiorari.  Is  reversed,  and  the 
cause  remanded.  Reversed  and  remanded. 

BOGGS,  took  no  part  In  ttke  decision  at 
this  case. 
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(Supreme  Court  of  Illinois.   Oct  24,  1S9S.) 

TastPASS  —  Posssssio:*  of  Lahd  —  EvroiKCi  — 
PL*TS—VBBnicT— Harmless  Ebbob. 

1.  An  owner  of  unoccupied  laud  need  not 
have  it  inclosed  with  a  fence  In  order  to  consti- 
tute actual  possession. 

2.  A  plat  of  land  in  controversy,  which  the 
party  testifies  to  be  accurate,  is  admisdhle. 

3.  A  plat  introduced  In  evidence  In  a  con- 
troverBT  over  a  strip  of  land  showed  the  strip 
of  land  marked  "4  feet"  and  "3  feet"  which 
figures  the  court  ordered  stricken  out,  but 
only  one  was  erased  before  the  plat  went  to 
the  Jury.  ffeM  harmless  error. 

4.  Although  a  person  Is  entitled  to  the  im- 
mediate possession  of  land,  be  can  take  pos- 
session only  in  such  a  moaner  as  is  not  violent 
and  will  not  provoke  a  breach  of  the  peace. 

6.  Irregularity  in  allowing  an  amendment  ot 
a  verdict  for  plaintiff  in  trespass,  so  as  to  show 
simple  instead  of  exemplary  damages,  is  barm- 
less,  when  a  remittitur  of  all  but  nominal  dam- 
ages Is  entered,  and  defendant  was  clearly 
guilty. 

Appeal  from  circuit  court,  Hancock  coun- 
ty; George  W.  Thompson,  Judge. 

Action  by  John  Laubershelmer  against  P» 
ter  F.  Wahl.  Judgment  was  for  plaintiff 
and  defendant  appeals.  Affirmed. 
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Miller  &  WUUanu  and  Scofleld,  O'Harra  & 
Scofleld,  for  app^ant.  Hooker,  Flants  & 
Hartz«U,  for  appellee. 

WHSSIS,  J.  TblB  18  an  action  In  trespass 
quare  clausnm  fregl^  begun  by  John  Lan- 
bershelmer  In  tbe  circuit  court  of  Hancock 
county  agalDst  Peter  F.  Watal,  the  appellant 
here,  claiming  damages  to  the  amount  of 
1500.  The  declaration  allied  that  the  de- 
fendant, "with  force  and  arms,  broke  and  en- 
tered the  plalntlfTs  close,  In  Nauvoo,  Han- 
cock county,  IIL,  being  the  west  35  feet  of 
the  east  USO  »/it  feet  of  lot  4,  block  19,  Wells' 
addition  to  Nauroo,  and  broke  and  pulled 
down  certain  fence  posts  there  standing," 
etc  Defendant  pleaded  the  general  issue  and 
two  special  pleas.  The  first  special  plea  al- 
leged that  S.  M.  Walther  was  lu  possession  of 
the  land  In  controversy,  and  by  hlf  leave  and 
license  the  defendant  committed  the  suppos- 
ed trespass;  and  the  second  set  up  title  In  the 
defendant,  llbemm  tenementum.  Issue  be- 
ing Joined  on  ttie  first  plea,  and  replication 
filed  to  the  other  two  traversing  the  allega- 
tions thereof,  and  similiter  added,  a  Jury  trial 
was  had,  resulting  in  a  verdict  for  |25  in  fa- 
vor of  plaintiff.  By  leave  of  the  court  the 
declaration  was  amended  so  as  to  allege  that 
the  trespass  was  maliciously  committed,  A 
remittitur  was  then  entered  by  plaintiff,  re- 
ducing the  amount  of  the  verdict  to  one  cent 
After  overruling  motion  for  new  trial,  the 
court  entered  Judgment  for  that  nominal 
amount,  and  costs.   Defendant  appeals. 

The  principal  ground  of  reversal  Insisted 
upon  Is  that  the  plaintiff  failed  to  make  out 
his  case  by  tbe  proofs.  The  act  of  pulling 
down  the  posts,  as  alleged,  is  not  denied,  but 
it  is  insisted  that  they  were  not  upon  the 
plaintiff's  premises.  The  litigation  grows  out 
of  a  dispute  between  the  parties  as  to  the  lo- 
cation of  the  line  between  the  plaintiff's 
property  and  that  adjoining  It  on  the  east 
Both  pieces  are  parts  of  lot  4,  block  19,  in 
Wells'  addition  to  Nauvoo.  There  are  four 
lots  in  the  block.  lot  4  being  in  the  south- 
east comer,  fronting  south  on  Mulholland 
street  198  feet  and  extending  north  190  feet, 
and  Is  bounded  on  the  east  by  a  side  street 
On  June  16,  1864,  certain  parties  conveyed 
to  Sigmund  M.  Walther  a  part  thereof,  de- 
scribed as  follows:  Oommencing  at  the  south- 
east comer  of  lot  4;  thence  north  72^  feet; 
thence  west  74  feet;  thence  north  to  north 
line  of  said  lot;  thence  west  41  feet;  thence 
south  to  the  south  line  of  the  lot;  and  thence 
east  to  the  place  of  beginning.  Walther  still 
claims  to  own  the  part  so  conveyed  to  him, 
and  Is  In  possession  of  It  Plaintiff  claims  to 
own  a  part  of  said  lot  4  adjoining  Walther  on 
the  west  described  as  commencing  115  feet 
west  of  the '  southeast  corner  of  said  lot 
thence  running  west  35  feet,  thence  north  190 
feet  thence  east  35  feet  thence  south  190 
feet,  to  the  place  of  beginning. 

As  early  as  1844  or  1845  a  building  was 
erected  on  this  lastdescribed  piece,  and  oc- 


cupied by  one  Davis  m  a  store  and  dwelling 
bouse.  Tbe  we^ht  of  the  testimony  Is  that 
the  west  wall  of  the  building  was  on  the  west 
line  of  the  lot,  and  extended  east  32  feet^ 
leaving  a  vacant  space  of  three  feet  between 
the  east  wall  and  east  lot  line.  This  build- 
ing was  of  brick,  extending  back,  as  nearly 
as  can  be  ascertained  from  the  evidence, 
about  one-half  the  depth  of  the  lot  Attached 
to  the  east  half  of  the  building,  on  the  north, 
was  a  frame  shed,  which  extended  north  to 
within  about  8^  feet  of  the  north  line,  and 
projected  east  to  the  east  line  of  the  lot  Near 
the  northeast  comer  of  this  shed  was  a  well. 
In  1869,  Oeoige  Ritter  went  into  possesslcMi 
of  this  building  and  lot  and  continued  In 
possession  thereof  until  1878,  when  the  build- 
ing was  destroyed  by  fire.  From  about  the 
time  of  the  construction  of  the  bnildlng  on 
this  lot  there  was  a  fence  constracted  be- 
tween it  and  the  Walther  lot,  extending  frwn 
Mulholland  street  to  the  north  line  of  lot  4. 
That  fence  along  the  main  part  of  the  build- 
ing, from  Mulholland  street  to  the  frame 
shed,  was  substantially  three  feet  east  of  the 
east  wall  of  the  building,  and  from  the  shed 
to  the  north  line  of  the  lot  on  a  line  with  the 
east  side  of  tbe  shed.  On  November  18,  1889, 
George  Ritter  conveyed  the  lot  with  the 
ruins  of  the  old  building  upon  It  to  his  son, 
Paul  Ritter,  and  he,  on  December  5,  1889, 
conveyed  It  to  the  plaintiff.  The  fence  be- 
tween it  and  the  Walther  property  having 
been  destroyed,— at  least  the  south  part  of  it 
—plaintiff  undertook  to  rebuild  It,  and  from 
that  attempt  this  controversy  arose. 

The  defendant  claims  to  be  acting  on  behalf 
of  Walther,  as  his  agent  When  he  ascer- 
tained that  plaintiff  was  about  to  rebuild  the 
fence  he  had  Walther  execute  to  him  a  deed 
for  a  strip  of  land  described  as  follows: 
"Commencing  116  feet  west  of  the  southeast 
corner  of  lot  4;  •  •  *  thence  west  4  feet; 
thence  north  to  the  north  line  of  the  lot; 
thence  east  4  feet;  and  tbence  south  to  the 
place  of  beginning,"— and  It  Is  upon  this  deed 
that  he  attempts  to  sustain  his  plea  of  liber- 
um  tenementum.  We  think  It  perfectly  clear 
that  that  deed  conveyed  no  title  to  hjm.  Wal- 
ther never  owned,  or  claimed  to  own,  that 
4-foot  strip  west  of  his  115  feet  There  Is 
some  evidence  to  the  effect  that  he  occupied, 
with  fiower  beds,  etc.,  a  portion  of  the 
ground  Immediately  west  of  his  lot  but 
there  is  no  evidence  of  such  continued  ad- 
verse possession  by  him  as  could  lu  any  sense 
be  said  to  amount  to  a  prescriptive  right  or 
title.  The  real  question  of  fact  must  there- 
fore he  whether  plaintiff  was  placing  the 
posts,  which  were  removed,  on  the  Walther 
lot  as  described  in  his  deed  of  1864,  or  wheth- 
er, as  claimed  by  plaintiff,  they  were  on  the 
line  between  the  two  lots. 

A  great  deal  of  testimony  was  introduced 
to  prove  the  location  of  the  building  on  tbe 
Ritter  lot,  the  space  between  It  and  tbe 
Walther  lot,  and  the  location  of  the  old  fence 
between  the  two  lota,  and.  alter  a  careful 
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consideration  of  tbe  evidence  of  tbe  •erersl 
witnesses,  we  are  satisfied  that  tbe  Jury  were 
Jnstifled  In  finding  that  tbe  posts  were  placed 
by  plaintiff  on  the  line  of  tbe  old  fence  and  on 
the  true  line  between  tbe  two  pieces  of  prop- 
erty. The  location  of  the  shed  in  the  rear  of 
the  brick  building,  tbe  well,  and  the  line  of 
fence  from  there  north  (about  which  there 
seems  to  be  no  dispute  as  to  Its  being  on  the 
line),  considered  with  the  other  evidence, 
makes  It  clear  to  our  minds  that  the  plaln- 
tlfTs  contention  as  to  the  location  of  the  line 
from  there  to  the  street  Is  correct  The  con- 
duct of  the  defendant  in  attempting  to  get  a 
deed  to  four  feet  of  the  Bitter  lot  Is  an  Indica- 
tion that  he  deemed  It  important  In  his  con- 
troTcrsy  with  tbe  plaintiff  to  get  some  right 
west  of  the  116  feet  owned  by  Walther.  In 
fact,  he  Is  only  able,  as  we  understand  the 
CTtdence,  to  make  a  plausible  showing  In  fa- 
vor of  the  position  that  the  posts  were  being 
set  on  Walther's  land  by  measnrii^,  not  from 
the  southeast  comer  of  lot  4,  where  the  de- 
scription In  all  the  conveyances  starts,  but 
by  beginning  at  the  southwest  comer  of  lot 
4  and  measuring  east  No  good  purpose 
would  be  served  by  attempting  to  review  the 
voluminous  evidence  In  this  record  on  the 
Question  of  the  location  of  the  disputed  line, 
but  we  are,  as  before  stated,  fully  satisfied 
that  the  posts  removed  were  not  upon  the 
Waltber  lot  Therefore  tbe  defendant  failed 
to  establish  bis  defense  under  either  of  his 

But  It  Is  Insisted  that  the  plaintiff  faUed  to 
show  title  and  possession  to  the  84-foot  lot 
As  we  have  seen,  be  had  a  deed  to  the  prop- 
erty, described  by  metes  and  bounds,  from 
Paul  Bitter.  He  claimed  possession  under 
that  title,  and  the  deed  was  evidence  to  show 
the  extent  of  his  possession.  The  lot  was  va- 
cant and  unoccupied  after  tbe  fire,  and  the 
evidence  shows  that  the  plaintiff  and  his 
grantors  exercised  acts  of  ownership  over  It 
which  were  sufi^clent  to  constitute  possession. 
*'It  is  not  necessary  that  a  party  should  have 
his  land  all  Inclosed  with  a  fence  before  he 
can  be  said  to  be  In  actual  possession.  Any 
class  of  Improvements  or  acts  of  dominion 
that  Indicate  to  persons  residing  In  the  Im- 
mediate neighborhood  who  has  the  exclusive 
control  of  the  land  will  be  deemed  to  consti- 
tute possession  to  the  extent  of  tbe  paper  ti- 
tle under  which  such  party  entered,  so  as  to 
enable  him  to  maintain  trespass  for  any  in- 
jury to  the  estate."  Eddy  v.  Gage,  147  111. 
162,  170,  3S  N.  B.  847,  349,  and  authorities 
there  cited. 

Appellant  Insists  that  the  trial  court  erred 
In  admitting  in  evidence  a  plat  of  the  lot  de- 
scribed In  the  declaration,  showing  the  lo- 
cation of  tbe  division  fence,  etc  Tbe  person 
who  made  tbe  plat  testified  that  It  was  ac- 
euratp  In  measurements  and  correct  in  what 
it  purported  to  be,  and  we  think  It  was  clear- 
ly admlEsIble.  On  the  plat  the  space  sup- 
posed to  be  the  strip  in  question  was  desig- 
nated as  *'4  feet"  and  "8  feet,"  and  these 


figures  the  court  ordered  strlck^  out  One 
was  erased,  and  the  other  not,  before  It  went 
to  tbe  Jury.  It  is  said  to  permit  tbe  plat  to 
go  to  tbe  Jury  without  making  tbe  erasure 
was  erroneous.  W*  do  not  regard  It  neoea- 
sarlly  so ;  bn^  even  if  It  mm,  tbe  error  was 
Immaterial. 

By  agreement  of  tbe  parues  the  Jury  were 
instructed  orally,  and  a  lengthy  charge  was 
given,  which  was  taken  down  and  appears  In 
the  bill  of  exceptions.  Counsel  for  appellant 
complain  that  one  of  the  Instructions  to  the 
Jury  was  to  the  effect  that,  though  the  de- 
fendant was  entitled  to  the  immediate'  pos- 
session of  the  premises,  he  had  no  right  to 
take  possession  In  any  other  than  a  peace- 
able manner,— "that  Is,  In  such  a  manner  as 
was  not  violent  tumidtuous,  and  would  not 
provoke  a  "breach  of  the  peace,"— and  this.  It 
is  said,  was  error.  It  Is  Insisted  that  though 
the  manner  may  have  been  violent,  tumult- 
uous, and  of  such  a  nature  as  likely  to  cause 
a  breach  of  the  peace,  still,  unless  It  did  In 
fact  BO  result,  the  entry  would  be  peaceaUe 
and  lawful.  This  position  Is  not  correct,  and 
the  authorities  cited  do  not  sustain  It  The 
Instruction,  taken  as  a  whole,  was  as  favor- 
able to  the  defendant  as  he  had  any  right  to 
ask.  See  Gage  v.  Hampton,  127  111.  87,  20  N. 
E.  12,  and  cases  there  cited. 

Other  Instmctions  contained  In  the  charge 
are  criticised,  but  upon  an  examination  of 
them  we  find  no  substantial  error  In  them. 

Tbe  Jury  found,  by  Its  verdict  for  tbe  plain- 
tiff, "$25,  exemplary  damages."  The  clerk 
was  ordered  to  change  the  form  of  the  verdict 
from  exemplary  to  simple  damages,  and  also 
directed  plaintiff  to  amend  the  declaration  by 
Inserting  the  word  "maliciously,"  in  describ- 
ing the  act  alleged  as  a  trespass.  Afterwards 
plaintiff  entered  a  remittitur  for  all  the  dam- 
age assessed  by  the  Jury  except  one  cent  It 
is  Insisted  by  appellant  that  the  court  erred 
In  80  amending  the  verdict  and  directing  the 
amendment  of  the  declaration.  We  think 
there  was  no  error  In  the  ruling  In  either  re- 
spect But,  If  It  were  conceded  that  the  court 
proceeded  Irregularly,  we  are  at  a  loss  to  per- 
ceive how  the  defendant  was  In  any  way 
prejudiced  thereby.  If  guUty,  as  we  tblnk 
the  evidence  clearly  shows  he  was,  he  was 
certainly  liable  for  nominal  damages,  and 
that  is  all  the  Judgment  of  the  circuit  court 
requires  him  to  pay..  We  are  satisfied  tbe  ap- 
pellant had  a  fair  trial,  without  prejodiciai 
error,  and  the  Judgment  below  will  be  af- 
firmed. Judgment  affirmed. 


(17G  ni.  4S9) 

JONES  V.  FOSTEB. 
(Snpreme  Court  of  Illinois.   Oct  24,  1898.) 

CaKCBLLATION    or    IHSTRDHBNTS  —  PSAUDUUXT 
BSPBISXNTATIONS— 'AdVBRSB  PosseVSIOK. 

1.  While  the  relation  of  mortgagor  and  mort- 
gagee continues,  nether  party  in  posseBsion 
can  claim  adverse  ponesdon  against  the  other. 

2.  A  trastee  appointed  by  a  creditor  in  r 
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tnut  deed  ^Ten  to  seenre  the  Indebtednen  win 
be  iirenmed  to  hare  had  the  right  to  grant 
an  exteoaion  on  behalf  of  the  creditor. 

3.  In  order  to  constitute  fraudulent  represen- 
tations sufficient  to  set  aside  a  deed,  it  must 
appear  that  the  part?  making  them  knew  them 
to  be  untrue. 

4.  A  deed  will  not  be  set  aside  for  frandnlent 
representations  cnleas  the  party  claiming  relief 
was  Injured  by  the  representations. 

6.  A  trust  deed  was  given  to  secnre  a  mort- 
gage on  a  number  of  lots.  Two  of  them  were 
sold  to  plaintiff,  subject  to  their  portion  of 
the  mor^ge.  The  property  was  afterwards 
sold  under  the  tmst  deed,  but  the  two  lots  In 
question  were  excepted  from  such  sale  because 
of  an  extension  granted  to  plaintiff.  Plaintiff 
left  the  state,  and  for  nearly  20  years  neglect- 
ed to  pay  any  interest  or  taxes,  by  which  time 
the  Incumbrance  equaled  the  value  of  the  lots. 
The  attorney  for  defendant,  the  assignee  of 
the  morteagee,  being  unaware  of  the  exten- 
sion  whicQ  naa  prevented  the  lots  from  being 
included  in  the  foreclosure  sale,  and  supposing 
Buch  omis^on  had  been  an  oversight,  wrote 
to  plaintiff,  telling  him  that  defendant  had  ti- 
tle to,  and  possesdon  of,  the  tots,  and  tliat  he 
had  foreclosed  a  trust  deed  on  them,  in  which 
there  was  a  tedinlcal  defect  and  offering  $5 
for  a  qnit(daim  deed.  Plaintiff,  after  demand- 
ing ana  receiving  $10,  executed  the  deed.  Btid, 
that  as  defendant  and  his  attorney  made  the 
representations  in  good  faith,  and  as  plaintiff 
had  not  exercised  mligence,  and  had  abandon- 
ed the  property,  and  as  no  material  injury  had 
been  done,  the  deed  would  not  be  set  aside. 

Appeal  from  circuit  cotirt.  Cook  county;  BL 
F.  Dunne,  Judge. 

Action  by  Albert  W.  Jones  against  Frank 
W.  Foster.  Decree  Cor  defendant,  and  plain- 
tiff appeals.  Affirmed. 

This  Is  a  bin,  lUed  by  tbs  appellant  egalnst 
the  appellee  on  Anguat  20.  to  set  aside 
a  deed  executed  on  Augnst  13,  1895,  by  ap- 
pellant to  appellee,  upmi  the  lUleged  ground 
that  the  deed  was  obtained' by  false  repre- 
sentations. AttBC  a  demurror  to.  the  bill  was 
oremiled,  an  answer  thereto  was  flled  1^  the 
^pellee,  and  replication  was  filed  to  the  an< 
Bwer  by  ttie  appellant,  the  complainant  In 
ttie  court  below.  After  a  hearhig  had  upon 
docnmentaiT  and  oral  eTldence,  the  drenlt 
court  dismissed  the  bill  for  want  of  equl^ 
at  tiie  complalnantfs  costs.  The  present  ap- 
peal is  prosecuted  from  said  decree  of  dls- 
mlssaJ.  The  facts,  as  Uiey  appear  from  the 
eTldence,  and  firom  a  stipulation  betweoi  the 
parties,  are  sntetantlally  as  follows: 

Oa  Febmaiy  d,  1874,  John  J.  Foster,  taiher 
of  the  present  appellee,  who  was  the  defend- 
ant below,  had  title  to  lot  8  In  section  IS, 
township  41  N.,  range  18  m  of  the  third  P. 
H.  (except  a  strip  four  rods  wide  off  the  east 
side  th^eof),  tn  Cook  county.  On  that  day 
John  J.  FoBt«  ccmreyed  said  lot  to  Henry  M. 
F^ne.  Henry  M.  I^yne  sabdlrlded  the 
premises,  which  consisted  of  aboat  40  aeres 
of  land,  under  the  name  of  "Payne's  Addition 
to  Branston."  Payne  then  oecnted  a  trust 
deed  to  Hugh  A.  White,  as  trnatee,  to  secure 
24  notes,  for  $42,660,  payable  to  the  ordw  of 
said  John  J.  Foster,  due,  In  varlons  amounts, 
In  8  mmths,  and  1,  2,  8,  and  4  years,  from 
that  date,  bearing  different  rates  of  Intemt; 
the  notes  due  hi  8  and  4  years  from  date 


bearing  InterMt  at  the  rate  of  8  per  cent  per 
annum  for  the  Uilrd  and  fourth  years.  The 
trust  deed  covered  ^e  lote  In  controversy  m 
this  case,  which  are  described  as  lot  5  tn 
block  8,  and  lot  6  ht  block  8,  hi  Payne's  addi- 
tion to  Evanstcm.  It  was  provided  In  the 
trust  deed  that,  upon  p^ment  of  $%KS  for 
each  lot;  certain  lota  should  be  released.  In- 
cluding one  of  the  lots  In  controversy,  and, 
on  the  payment  of  ¥231  for  oiCh  lot  certain 
other  lots  Should  be  released,  Including  the 
other  lot  In  controversy.  The  trust  deed  far- 
ther provided  that  If  Payne  sold  or  deeded 
any  of  the  lote,  Ihey  shonld  be  deeded  sub- 
ject to  the  amount  or  portion  of  Incumbrance 
on  each  lot  which  the  purchaser  shonld  as- 
sume or  agree  to  pay,  and  Uiat  Uie  owner  of 
the  Indebtedness  might  p^  the  taxes,  and 
the  amount  so  paid  shonld  be  considered  so 
much  additional  secured  Indebtedness,  to 
draw  Interest  at  the  rate  of  10  per  cent,  per 
annum.  On  June  3, 1874,  Payne  conveyed  to 
Harrison  O.  Jones,  for  $900,  said  two  lots 
described  to  the  bill;  and  conveyed  by  the 
deed  from  appellant  to  appellee,  subject  to  an 
incumtoance  of  $31^  on  lot  5,  and  of  $231 
on  lot  6,  the  payment  of  which  the  said  Har- 
rison 0.  Jones  assumed.  Harrison  0.  Jones 
conveyed  said  lote  B  and  6  to  the  appellant, 
Albert  W.  Jones,  on  February  23,  187^  for 
¥1,000^  subject  to  an  Incumbrance  of  $162.50 
on  lot  6,  and  of  $115.50  on  lot  6,  Which  the 
said  appellant  Albert  W.  Jones,  assumed  and 
agreed  to  pay.  as  part  of  the  purchase  mon- 
ey. Payne  having  mode  default  In  the  pay- 
ment of  Interest  and  principal,  Hugh  A. 
White,  under  the  power  cmtelned  in  said 
trust  deed,  made  sale  to  said  John  J.  Foster 
on  May  18,  1876,  of  a  large  part  of  the  prop- 
erty originally  conveyed  to  Payne,  but  did 
not  Include  In  such  sale  said  lote  5  and  6,  here 
In  cfrntroveTsy.  White  executed  a  trust  deed 
to  said  John  J.  Foster  of  the  premises  sold, 
but  said  lote  6  and  6  were  not  conveyed  by 
said  trustee's  deed.  The  property  sold  was 
sold  for  $8,600,  being  the  amount  bid  by  said 
Foster.  Henry  M.  Payne,  the  original  mort- 
gaj^,  and  Hugh  A.  White,  the  trustee,  died 
before  August  1,  1890.  No  proceedings  were 
ever  had  in  court  to  foreclose  said  trust  deed, 
and  no  other  proceedings  were  taken  for  that 
purpose,  except  the  sale  under  the  trust  deed 
as  above  steted.  There  has  been  no  release 
recorded,  executed  by  anybody,  releasing  said 
lote  5  and  6  from  the  Hen  of  said  trust  deed. 
There  are  no  other  incumbrances  on  said  lote, 
except  said  trust  deed.  Said  lot  6  was  sold 
for  taxes  In  1890,  and  the  east  half  thereof 
for  taxes  In  1892.  The  n^neral  and  special 
taxes  on  the  lote  were  paid  by  John  J.  Foster 
and  Frank  W.  Foster  from  1876  to  the  day 
of  filing  the  bni  herein,  witb  the  exception  of 
one  or  two  years,  and  the  total  amount  of 
taxes  BO  paid  by  them  Is  $220.57. 

On  March  18,  1876.  at  Chicago,  a  receipt 
signed  as  follows:  "John  J.  Foster,  by  Sash 
A.  White,  His  Attorney,"— was  executed  and 
delivered  to  the  appellant,  which  Is  in  the 
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words  and  figures  followlnf,  to  wit:  "Be- 
celved  from  A.  W.  Jones  one  hundred  and 
sixty-eight  i*/i»o  dollars,  bdng  2  payments 
of  interest  and  principal  due  on  lot  6,  block 
8,  and  lot  6,  block  0,  in  Payne's  addition  to 
Evanston,  leariug  2  more  payments  of  $139 
and  Interast  (each)  due  In  1  and  2  years  from 
February  6,  1S76.  This  receipt  being  giVen 
on  special  ^;reement  not  to  extend  to  any 
other  party  or  parties."  On  September  15, 
1876,  the  appellant  paid  $5.84  for  the  taxes 
due  upon  said  lots  for  the  year  1875;  but  the 
appellant  does  not  appear  to  have  paid  any 
taxes  since  September  15,  1876.  On  August 
1,  1895,  a  lawyer  named  W.  H.  Pope,  acting 
as  attorney  for  the  appellee,  Frank  W.  Fos- 
ter, wrote  to  the  appellant,  then  at  Green- 
field, Mass..  the  following  letter:  "Inclosed 
Is  a  quitclaim  deed  to  some  lots  In  Branston, 
HL,  that  you  owned  In  1875  or  '76.  Mr.  Fos- 
ter has  had  title  to  and  possession  of  them 
since  1876.  when  he  foreclosed  a  trust  deed 
on  these  lots  and  other  property  given  by 
Henry  M.  Payne;  but  I  find,  on  examining 
the  title,  a  technical  defect  In  the  foreclo- 
sure of  said  trust  deed,  which  will  necessi- 
tate him  going  Into  the  courts  to  remedy, 
unless  he  can  secure  a  quitclaim  deed  from 
you.  He  will  give  you  $5.00  for  your  trouble 
In  executing  the  deed.  If  you  hare  a  wife, 
hare  her  execute  the  deed  with  yon.  Please  an- 
Bwer  at  once,  and,  If  yon  wlU  execute  It,  I  win 
send  on  the  money."  On  August  7,  1805,  the 
appellant,  at  Greenfield,  Mass.,  wrote  and  sent 
to  W.  H.  Pope,  at  Chicago,  the  following  an- 
swer to  the  above  letter:  "Yours  of  the  1st 
Inst.,  with  quitclaim  deed  to  Branston  lots,  re* 
ceiTed.  If  you  will  send  me  $10.00,  I  will 
execute  and  return  the  deed.  I  put  $200.00 
Into  these  lots,  that  I  never  received  any- 
thing for,  and  I  think  you  can  well  aftord  to 
pi^  me  $10.00  for  a  qultelalm  deed."  On  Au- 
gust 10.  1885,  Pope  sent  from  Chicago  the 
following  answer  to  said  letter  of  August 
7,  1885:  "Your  favor  of  the  7th  was  duly 
received.  In  reply.  wlU  say  that  Mr.  Foster 
Is  wilUng  to  do  what  Is  rlgh^  and  Inclosed 
please  find  draft  on  New  York  for  $10.00. 
If  you  are  married,  hare  your  wife  execute 
and  acknowledge  the  deed  jointly  with  you 
before  a  notary  public.  I  inclose  envelope 
for  you  to  return  deed  in."  On  August  IS, 
1885,  the  appellant  wrote  to  Pope  from 
Oreenfield,  Mass.,  the  following  letter: 
"Yours  of  10th  received,  with  draft  for  $10.- 
00.  Inclosed  please  find  quitclaim  deed  of 
Evanston  lots,  as  agreed.  What  is  the 
present  value  of  these  lots?  I  have  a  curi- 
osity to  know  whether  they  have  advanced 
more  than  Englewood  lots  In  the  vicinity  of 
Fifty-Eighth  street  and  Wallace  street."  On 
August  20,  1885,  Pope  answered  said  letter 
last  above  named  ac  foUows:  "Your  favor 
of  August  13th,  with  deed  Inclosed,  was  du- 
ly received.  The  present  value  of  the  lots 
m  question  Is  about  $500.00  each.  I  do  not 
think  you  lost  anything  by  letting  them  go 
at  the  time  yon  did.   That  property  has  not 


Increased  in  value  to  amount  to  anything 
In  the  last  twenty  years."  John  J.  Foster 
and  wife  executed  to  appellee,  Frank  W. 
Foster,  a  quitclaim  deed  dated  August  3, 
1885,  conveying  their  interest  in  said  lote  5 
and  6. 

W.  P.  Fennell,  for  appellant  Homer  Cooke 
and  Wm.  H.  Pope,  toi  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  false  representations  alleged  to  have  been 
made  by  the  appellee  to  the  appellant  to  pro- 
cure from  the  latter  the  deed  executed  by 
him,  conveying  the  lots  In  question,  are  em- 
bodied in  the  letter  written  by  Pope  to 
the  appeUant  on  August  1, 1885.  It  cannot  be 
dented  that  the  statements  made  In  this  let- 
ter were  Incorrect,  if  not  untrue.  The  Im- 
pression conveyed  by  the  first  sentence  of  the 
letter  Is  that  the  appellant  owned  the  lots  in 
1875  or  1876,  but  did  not  own  them  on  Au- 
gust 1, 1885,  when  the  letter  was  written.  Aa 
matter  of  fact,  however,  the  appellant  was  at 
the  thne  of  the  writing  of  said  letter  the  own- 
er of  the  said  lots,  subject  to  the  Incum- 
brances therecm.  When  White,  the  trustee, 
on  May  13,  1376,  sold  the  pr^erty  conveyed 
to  him  by  the  trust  deed  executed  by  Henry 
M.  Payne,  under  the  power  contained  In  said 
trust  deed,  he  did  not  sell  lots  5  and  6»  here 
In  controversy.  As  to  these  lote  there  was 
never  a  foreclosure  of  the  trust  deed,  and 
therefore  John  J.  Foster,  the  purchaser  at  the 
trustee's  sale,  obtained  no  title  thereto.  It 
foUows,  of  course,  that  the  ^pellee,  who 
holds  by  quitclaim  deed  from  his  father, 
John  J.  Foster,  obtained  no  title  thereto,  ex- 
cept that  which  his  father  had,  namely,  the 
title  of  a  mortgagee.  In  other  words,  the 
quitclaim  deed  from  John  J.  Foster  to  the 
appellee  amounted  only  to  an  assignment  of 
the  mortgage  to  appellee.  The  statement  In 
the  letter  that  in  1ST6  Foster  foreclosed  a 
trust  deed  on  these  lots  and  other  property, 
given  by  Henry  M.  Payne,  Is  not  true.  If 
thereby  It  was  intended  to  be  said  that  the 
foreclosure  embraced  these  lots,  and  not 
merely  that  tbe  trust  deed  covered  these  lots. 
The  technical  defect  in  the  foreclosure  of  the 
trust  deed,  which  is  referred  to  in  the  letter, 
was  the  omission  of  the  trustee  to  seU  lots 
6  and  6  at  aU,  or  to  convey  them  by  the  trus- 
tee's deed  which  he  executed.  The  state- 
ment in  the  letter  that  Foster  has  had  title  to 
the  lands  since  1876  Is  also  incorrect;  except 
BO  far  as  his  title  was  tiiat  of  a  mortgagee  in 
possession.  Some  testimony  was  introduced 
by  the  ap[»ellee  with  a  view  of  showing  title 
under  the  20-years  and  7-years  Ilmltatloa 
laws.  But,  as  tbe  relation  of  mortgagee  and 
mortgagor  existed  between  Foster  and  ap- 
pellant, such  UmiUtlon  laws  have  no  appli- 
cation. While  the  relation  of  mortgagee  and 
mortgagor  continues,  neither  party  in  posaeft- 
slon  can  Interpose  the  stetute  of  llmltetions 
as  a  defense  against  flie  other.  The  stetute 
can  only  commence  to  run  after  that  relation 
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1)08  been  terminated  In  some  of  the  modes 
known  to  the  law.  Norrls  t.  Ue.  152  XU.  iSO, 
38  N.  E.  762.  Inasmuch  as  the  receii»t  of 
March  18, 1876,  octended  further  payment  up- 
on the  mortgage  for  1  and  2  years  from  Feb- 
ruary 6, 1876, 20  years  had  not  elapsed  from 
the  date  of  the  first  extension,  to  wit,  Febru- 
ary 6, 1877,  np  to  the  time  of  the  filing  of  the 
present  bill,  which  was  on  August  20,  1896, 
even  If  the  statute  of  Itenltatlons  In  regard  to 
a  possesston  of  20  years  can  be  held  to  ap- 
ply. The  appellant  testifies  that  he  believed 
the  statements  In  the  letter  of  August  1, 1895, 
to  be  true,  and  executed  the  deed  because  he 
believed  them  to  be  true.  It  appears  from 
the  testimony  that  neither  Pope  nor  the  ap- 
pellee knew  of  the  existence  of  the  receipt 
dated  March  18,  1876.  Their  testimony  Is  to 
the  effect  that  they  supposed  that  White,  the 
trustee,  bad  by  mistake  omitted  to  sell  the 
lots  In  question,  as  the  trust  deed  covered  so 
many  lots.  I^ey  knew  nothing  of  the  exist- 
ence of  the  receipt  until  the  deposition  of  the 
appellant  was  taken,  and  the  receipt  was  at- 
tached thereto  as  an  exhibit.  The  receipt 
shows  clearly  that  White  did  not  sell  these 
lots  at  the  trustee's  sale,  because  on  March 
18.  iSlOf  he  had  extended  the  balance  due 
xipon  the  Incumbrance  until  February  6, 
1877,  and  February  6,  1878.  Counsel  for  ap- 
pellee suggest  that  White,  the  trustee,  had  no 
authorl^  to  grant  such  extension;  but  there 
Is  no  evidence  of  want  of  authority,  and  it  is 
not  necessary  for  us  to  consider  that  question. 
It  may  be  assumed  that,  as  he  was  the  trustee 
appointed  by  John  J.  Foster  In  the  trust  deed 
to  secure  the  Indebtedness,  which  was  owned 
by  John  J.  Foster,  be  had  a  right  to  repre- 
flent  the  beneficiary  in  the  trust  deed  In  the 
matter  of  the  extension. 

It  Is  true  that,  when  a  mortgagee  acquires 
an  equity  of  redemption  from  the  mortgagor, 
equity  wHI  scrutinize  the  transaction  with 
Jealous  care,  to  see  that  the  mortgagor  has 
not  been  oppressively  or  otherwise  Improp- 
erly dealt  with.  But  while  It  la  true  that  a 
court  of  equity  will  look  closely  into  such  a 
transaction,  to  prevent  the  debtor  from  belug 
overreached,  it  Is  nevertheless  true  that  the 
mortgagee  has  a  right  to  buy  of  the  mortga- 
gor the  equity  of  redemption.  Scanlan  v. 
Scaidan,  134  111.  630,  25  N.  E.  652;  Gonant  v. 
Blseborongh,  139  DL  383,  28  N.  E.  789.  Al- 
though tbs  case  Is  somewhat  close  upon  the 
facts,  yet.  after  a  careful  consideration  of  all 
the  circumstances,  we  have  come  to  the  con- 
clusion that  no  such  fraudulent  representa- 
tions were  made  by  the  appellee  as  would 
Justify  a  court  of  equity  in  setting  aside  the 
deed.  In  the  first  place,  the  appellant  did  not 
exercise  due  diligence  to  Inform  himself  as 
to  the  correctcess  of  the  statements  made  In 
the  letter  of  August  1, 1895,  of  which  he  com- 
plains. If  that  letter  stated  that  -lots  5  and 
6  were  foreclosed  in  1876,  he  had  In  his  poK- 
session  the  receipt  of  March  18,  1876,  which 
showed  that  such  foreclosure  could  not  have 
properly  taken  place,  in  view  of  the  exten- 
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slon  granted  to  him  by  the  terms  of  the  re- 
ceipt He  neglected  to  examine  the  receipt 
In  connection  virlth  the  letter,  although  when 
he  received  the  letter  he  had  the  receipt  In 
his  possession.  In  Douglass  v.  Littler,  58 
HI.  342,  where  the  owner  of  a  tax  title  wrote 
a  letter  to  a  distant  owner  of  the  paramotmt 
tide,  and  thereby  obtained  a  deed  from  him, 
it  was  said  that  the  owner  of  the  paramount 
title  might,  by  taking  a  Uttle  time  for  exam- 
ination and  Inquiry,  have  discovered  the  de< 
fects  which  he  afterwards  complained  of,  and 
that  be  was  guilty  of  very  great  negligence 
and  Inattention  to  his  own  Interests  In  not 
making  any  investigation  Into  the  defects 
<dalmed  to  exist  in  the  tax  title.  In  that  case 
the  following  statement  from  Kent's  Com- 
mentaries was  quoted  with  approval:  "The 
common  law  affords  to  every  ope  reasonable 
protection  afalnst  fraud  In  dealing,  but  It 
does  not  go  to  the  romantic  length  of  giving 
Indemnity  against  the  consequences  of  indo- 
lence and  folly,  or  a  careless  IndlfiFerence  to 
the  ordinary  and  accessible  means  of  informa- 
tion." In  Schwabacker  v.  Riddle,  99  ni.  343, 
it  was  held  that,  In  an  action  for  deceit  on 
account  of  alleged  fraudulent  misrepresenta- 
tions in  the  sale  of  property,  no  recovery  can 
be  hod,  unless  the  plalntlCt  himself  exercises 
ordinary  prudence  and  care  against  the  de- 
ception and  fraud  practiced  upon  him. 

In  the  second  place,  the  facts  show  that 
appellant  had,  long  years  before  the  letter  of 
August  1,  1895,  was  written,  abandoned  this 
property,  and  left  the  state  of  Illinois.  He 
never  paid  anything  upon  the  Incumbrance 
upon  the  property  after  March  18,  1876,  and 
never  paid  any  taxes  thereon  after  Septem- 
ber, 1876.  On  the  contrary,  he  left  the  state 
of  Illinois  In  1878,  and  paid  no  further  atten- 
tion to  the  property,  evidently  regarding  It 
as  not  worth  the  amount  of  the  Incumbrance 
then  existing  upon  it  He  knew  when  he 
left  Illinois  In  1878,  17  years  before  he  re- 
ceived the  letter  of  August  1,  1895,  asking, 
him  for  a  deed,  that  when  he  abandoned  the 
property  there  was  an  incumbrance  upon  tt 
He  must  have  known  that  a  neglect  for  17 
years  to  pay  any  principal  or  Interest  upon 
the  Incumbrance  would  naturally  lead  to  some 
steps  on  the  part  of  the  owner  of  the  Indebt- 
edness to  secure  a  foreclosure  thereof.  The 
correspondence  shows  that  the  appellant  re- 
garded his  Interest  In  the  land  as  worth  little, 
because  of  Its  small  value  as  compared  with 
the  incumbrance  upon  it  and  that  the  real 
inducement  to  the  execution  of  the  deed 
asked  for  by  the  appellee  was  his  own  con- 
viction of  the  small  value  of  his  Interest,  aa 
Indicated  by  his  conduct  In  abaifdoning  the 
property  17  years  before.  In  Douglass  v. 
Llttier,  supra,  such  abandonment  was  regard 
ed  as  a  circumstance  going  to  show  that  th^ 
party  claiming  to  be  defrauded  did  not  ao 
much  rely  upon  the  representations  made  to 
him  as  upon  the  pre-existing  belief  that  he 
had  lost  his  interest  in  another  way,  and  by 
other  meonsL 


Digitized  by  Google 


866 


61  NORTHEASTERN  REPORTER. 


OIL 


lo  the  third  place.  It  Is  well  settled  that,  In 
order  to  constitute  sach  a  fraudulent  repre- 
sentation as  will  Induce  a  court  of  eQalty  to 
set  aside  an  executed  deed,  It  must  not  only 
appear  that  the  representations  are  untrue, 
but  also  that  the  party  making  them  knew 
them  to  be  untrue  at  the  time  of  making 
them.  Tone  v.  Wilson,  81  III.  529;  Schwa- 
backer  T.  Riddle,  supra;  Grler  T.  Pnterbaugh, 
lOS  ni.  G02;  Campbell  t.  Hlllman,  15  B. 
Mon.  506;  Stitt  t.  Little,  63  N.  Y.  427;  Byard  t. 
Holmes,  34  N.  7.  Law,  296.  We  are  satisfied 
from  the  evidence  that  neither  the  appellee 
nor  fals  attorney,  at  the  time  the  letter  of 
August  1,  1895,  was  written,  knew  anything 
about  the  extension  which  had  been  granted 
by  the  terms  of  the  receipt  of  March  18, 1876. 
It  does  not  appear  that  they  knew  that  an 
attempt  was  not  made  to  foreclose  the  mort- 
gage against  these  lots,  as  well  as'  against 
the  rest  of  the  property,  In  May,  1876.  So 
far,  therefore,  as  the  representations  In  the 
letter  appear  to  bare  been  false  ih  yiew  of 
the  tecelpt  of  March  18,  1876,  It  cannot  be 
said  that  such  representations  were  known  to 
be  untrue  at  the  time  of  making  them. 

But,  In  the  fourth  place.  It  Is  a  well-settled 
principle.  In  regard  to  false  representations, 
that  fraud  without  damage  is  neither  soffl- 
cient  to  support  an  action  at  law,  nor  a  ground 
for  relief  in  equity.  Fraud  and  Injury  must 
concur,  to  furnish  a  ground  for  judicial  ac- 
tion. In  an  action  for  fraudulent  representa- 
tion*, the  plaintiff  must  not  only  show  that 
the  representations  were  made,  and  that  they 
were  false  and  fraudulent,  but  he  must  also 
show  afiSrmatlTely  that  he  has  been  injured 
thereby.  8  Wait,  Act.  &  Def.  pp.  442,  453; 
Bartlett  t.  Blaine,  83  IIL  25;  Werden  v.  Gra- 
ham, 107  HI.  189;  Nye  T.  Merrlam,  35  Vt  438; 
Freeman  v.  McDanlel.  23  Qa.  854;  Taylor  v. 
Guest  58  N.  T.  262;  Hanson  t.  Edgerly,  29  N. ' 
H.  343.  If  this  principle  be  applied  to  the 
facts  of  the  case,  It  cannot  be  said  that  the 
appellant  suffered  any  Injury  from  the  r^ 
resentations  made  to  him  In  the  letter  of  Au- 
gust 1,  1895,  even  if  such  representations 
were  false.  This  will  appear  from  the  fol- 
lowing considerations:  When  the  appellant 
purchased  these  lots  from  Harrison  C.  Jones, 
he  assumed  and  agreed  to  pay  the  pr(q;>ortlon- 
ate  parts  of  the  incumbrance  represented  by 
the  trust  deed,  which  rested  upon  these  par^ 
tlcular  lots.  He  therefore  occupied  the  same 
position,  BO  far  as  hla  obligation  to  discharge 
these  parts  of  the  Incumbrance  was  concern- 
ed, as  the  original  mortgagor  occupied  in  rela- 
tion to  the  same.  Where  a  craireyance  is 
made  subject  to  a  mortgage  upon  the  prem- 
ises, the  payment  of  which  the  grantee,  by 
the  terms  of  the  deed,  assumes,  he  thereby 
becomes  personally  liable  for  the  mortgage 
debt  It  has  been  held  that  where  a  deed 
poll,  whl(^  recites  that  it  Is  subject  to  cer- 
tain Incumbrances  on  the  property,  and  that 
the  party  of  the  second  part  thereto  assumes 
and  agrees  to  pay  such  Incumbrances  and 
liabilities,  is  accepted  by  the  grantee,  he  ta 


liable,  In  an  action  of  assumpsit,  to  pay  the 
Incumbrances  therein  mentioned,  Schmidt  t. 
Glade,  126  Bl.  485,  18  N.  B.  762;  Bay  t.  WD- 
Uams,  112  m.  91;  Dean  t.  Walker,  107  m. 
540;  8  Walt,  Act.  &  Def.  p.  497;  Fish  t.  Glo- 
ver, 154  ni.  86,  39  N.  E.  1081.  This  being  90. 
the  debt  represented  by  the  mortgas^  upon 
the  lots  was  a  debt  due  to  the  mortgagee  as 
much  from  the  appellant  as  from  the  original 
mortgagor,  Payne.  The  testimony  shows 
that  In  1878,  about  four  years  after  de 
mortgage  or  trust  deed  was  executed,  appel- 
lant left  the  state  of  IDlnoIs,  and  has  ever 
since  that  time  been  a  nonresident  of  the 
state.  Section  18  of  the  limitation  act  pro- 
vides that  if,  after  the  cause  of  action  ac- 
crues against  a  person,  he  departs  from  and 
resides  oat  of  the  state,  the  time  of  his  ab- 
sence is  no  part  of  the  tdme  limited  for  the 
commencement  of  the  action.  Pells  v.  Snell. 
180  HL  379.  23  N.  B.  117.  Section  11  of 
the  limitation  act  provides  that  no  person 
shall  commence  an  action,  or  make  a  sale,  to 
foreclose  any  mortgage  or  deed  of  trust  in 
the  nature  of  a  mortgage,  unless  within  10 
years  after  the  right  of  action  or  right  to 
make  such  sale  accrues.  We  have  held  that 
said  section  18,  providing  for  the  deduction 
of  the  time  of  the  absence  from  the  state  of 
a  debtor  departing  after  the  right  of  action 
accrues,  applies  to  a  suit  to  foreclose  a  mort- 
gage; the  mortgage  being  a  mere  Incident  of 
the  debt  and  being  barred  when  the  debt  Is 
barred.  Hibernian  Banking  Abs'bl  t.  Com- 
mercial Kat  Bank,  157  lU.  624,  41  N.  E.  918. 
It  is  therefore  evident  that  the  right  to  fore^ 
close  the  Incumbrance  resting  upon  these  lots 
has  not  been  barred  as  against  appellant 
Only  4  years  of  the  10  years  which  the  mort- 
gage had  to  run  had  passed  in  1878,  when 
appellant  ceased  to  be  a  resident  of  nUnols. 
If  the  period  of  his  absence  be  deducted,  the 
bar  of  10  years  cannot  be  successfully  applied 
to  an  action  to  foreclose  the  mortgage.  The 
testimony  in  the  case  shows  that  these  lots 
are  worth  only  about  f 1,000.  The  testimony 
also  shows  that  the  whole  amount  due  upon 
the  Incumbrance  upon  the  tots.  Including  prin- 
cipal and  Interest  and  taxes  paid  by  the  mort- 
gagees, and  Interest  upon  such  payments  of 
taxes,  amounts  to  at  least  $1,000.  The  Incum- 
brance upon  the  lota  being  as  much  In  amount 
as  the  lots  are  worth,  the  appellant  suffered 
no  Injury  by  the  representations  made  to  him. 
He  was  offered  f5  for  a  quitclaim  deed.  He 
declined  the  offer,  and  himself  proposed  to 
receive  f  10  for  a  deed.  The  %10  were  paid 
to  hlQi.  Before  he  can  derive  any  benefit 
from  this  land,  or  receive  any  title  thereto 
which  will  be  a  substantial  benefit  to  him, 
he  must  pay  oCf  an  Incumbrance  amounting 
to  the  full  value  of  the  land.  In  view  of  this 
state  of  things.  It  cannot  be  said  that  fraud 
and  injury  concur  in  this  case.  In  other 
words,  the  appellant  has  not  shown  affirma- 
tively that  he  has  been  injured  by  the  repre- 
sentations which  he  chargea  to  have  been 
falsely. made  to  talm. 
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la  Tlew  of  the  considerations  tbxm  prcBent- 
edt.we  are  Inclined  to  the  opinion  that  the 
circuit  court  committed  no  error  In  dismiss- 
ing the  bllL  Accordingly  the  decree  of  the 
circuit  court  la  affirmed.   Decree  affirmed. 

(1?E  III.  53T) 

MBRRITT  et  al.  t.  CLTt  OF  KBWANBH. 
(Siipreme  Goart  of  Dllnols.  Oct  24,  1896.) 

UCNICIPAL  [HPROTEMBNT8  —  PBTITIOK  —  BCW- 
FIOIBSCY. 

1.  Under  Laws  1897,  p.  101,  S  4,  providing 
that  cities  of  a  certain  clasB  can  pass  local  im- 
^OTement  ordinances  only  on  petition  of  the 
owners  of  a  majority  of  the  abnttinff  property, 
a  petition  Cor  a  local  improTement,  signed  as 
owners  by  the  husbands  of  the  owners.  Is  in- 
BUfflcient,  it  beinx  a  substantial  Tariance,  with- 
in section  9,  InTalidatiDK  such  proceedings  only 
for  a  willful  or  substantial  variance. , 

2.  Under-said  provision  a  tenant  In  common 
cannot  sign  a  petition  in  behalf  of  his  co-ten- 
ants. 

3.  Laws  1897,  p.,  101>  S§  4,  7,  regalring  a 
petition  of  the  owners  of  a  majority  of  abut- 
ting property  addressed  to  the  board  of  pub- 
lic ImproTementfl  as  a  coaditiOD  precedent  to 
the  making  of  such  improTement,  reqalres  a 
written  and  signed  petition. 

4.  Where  the  petition  under  said  proTislons 
Is  signed  by  the  husbands  of  the  owners  as 
ownecB,  and  not  as  agents  for  their  wires.  It 
cannot  afterwards  be  ratified  bj  the  wires, 
since  the  signing  was  not  nnder  a  pretense  of 
agen^. 

6.  The  petition  required  by  said  prorlsions 
being  a  condition  precedent,  an  ordinance  void 
because  of  a  defectively  signed  petition  is  not 
Talidated  as  against  objecting  abutters  by  the 
snbsequent  ratification  of  the  petition  by  the 
■ignets. 

Appeal  from  Henry  county  court;  A.  B. 
Mock,  Judge. 

Proceedings  by  the  city  of  Kewanee  against 
H.  Clay  Merritt  and  others  to  conflrm  an  as- 
sessment for  a  local  Improvement  There 
was  a  Judgment  of  confirmation,  and  the 
objectors  appeal.  Reversed. 

This  Is  a  proceeding  In  the  county  court  of 
Henry  county,  begun  by  a  petition  filed  on 
August  23, 1897,  by  the  city  of  Kewanee,  for 
the  confirmation  of  a  special  tax  on  contigu- 
ous property  for  the  purpose  of  paring  a 
part  of  a  street  known  as  "Tremont  Street," 
In  that  city.  The  proceeding  was  Instituted 
under  the  act  of  the  state  of  Ullnols  approved 
June  14,  1897,  In  force  July  1,  1897.  entitled 
"An  act  concerning  local  Improvements" 
fLaws  111.  1897,  p.  101).  Attached  to  the  pe- 
tition is  an  ordlnuice  numbered  10  of  said 
city,  providing  for  such  pavement,  and  that 
the  cost  thereof  shall  be  raised  by  the  levy 
ot  a.  special  tax  on  contiguous  property.  The 
ordiiiiince  was  adopted  on  August  17,  1807. 
The  iietltlon  sets  forth  that  prior  to  the  pas- 
'.'age  of  the  said  ordinance  a  petition  was  filed 
with  the  board  of  local  Improvements  of  said 
city,  which  was  signed  by  the  owners  of 
more  than  one-half  of  the  property  proposed 
to  be  improved,  and  which  prayed  that  said 
street  should  be  paved  with  vitrified  brick. 
The  petition  also  alleges  that  on  August  7, 
1897,  the  board  of  local  Improvements  passed 


a  resolution  setting  forth  the  filing  of  said 
petition  last  named,  a  dracriptlon  of  the  Im- 
provement; and  estimate  of  the  cost  of  the 
same,  and  the  manner  In  which  such  cost 
should  be  provided  for;  that,  on  August  7, 
1807,  notices  were  posted,  caUIng  a  meeting 
on  August  17r  1897,  of  persons  Interested; 
that  a  meeting  was  held  on  said  last-named 
date;  that  said  resolution  was  amended  by 
submitting  a  corrected  estimate  of  the  cost 
and  providing  that  funds  therefor,  excepting 
the  costs  of  street  and  alley  Intersections, 
should  be  raised  by  special  taxation  of  cxm- 
tlguous  property.  Instead  of  assessment  aa 
theretofore  proposed;  that  the  board  of  local 
Improvementa  prepared  a  draft  of  an  ordi- 
nance for  said  Improvement  and  anbrnltted 
tbe  same,  together  with  the  estimated  cost 
etc.,  to  the  city  coundl;  that  the  ordinance 
so  submitted  is  ordinance  Na  10^  above  re* 
ferred  to;  that  tiie  president  of  said  board 
appointed  Tbenm  H.  CUiesley  as  a  suitable 
person  to  apportion  said  special  tax  between 
said  city  and  the  owners  of  the  propo^,  and 
to  apportion  the  same  among  the  lots,  Uoctai, 
etc.,  liable  to  the  assessment  for  the  Improve- 
ment The  petition  pra^  for  an  order  di- 
recting said  Chesley  to  make  a  true  and  Im- 
partial assessment  upon  the  city  and  upon  the 
property  benefited  by  such  Improvement  uid 
that  he  apportion  the  same  among  the  lots, 
blocks,  etc.,  contignons  thereto,  and  that  he 
give  notice  of  the  filing  of  the  assessment  roU 
prepared  by  him.  On  August  24, 1897,  an  order 
of  court  was  entered,  granting  the  prayer  of 
the  petition;  and  an  affidavit  of  the  said 
Tberon  H.  Chesley  was  made  as  to  the  as- 
sessment made  by  him  und'w  said  order, 
which  affidavit  la  attached  to  and  made  a 
part  of  the  assessment  rolh  An  order  was 
made  by  the  county  court  on  August  25,  1897, 
that  the  assessment  roll  be  set  for  hearing  on 
September  10,  1897,  and  that  notice  thereof 
be  published.  Objections  were  filed  Septem- 
ber 10,  1807,  Iry  H.  Clay  Merritt  appellant 
and  others.  The  hearing  was  continued  to 
October  13, 1897,  and  an  order  was  made  that 
objectors  amend  their  objections  on  or  before 
October  18th.  The  court  overruled  the  ob- 
jections, exc^t  as  hereinafter  stated,  to 
which  order  overruling  their  objections  ap- 
pellants excepted.  The  court  entered  an  or- 
der confirming  the  special  tax,  except  as  to 
the  points  to  be  passed  upon  by  the  jury. 
The  bearing  was  continued  until  January  3, 
1898,  when  final  decree  was  entered,  holding 
the  assessment  of  the  special  tax  to  have 
beeh  legally  made.  The  objections  not  over- 
ruled were  to  the  effect  that  the  property  of 
the  objectors  would  not  be  t>enefited  to  th* 
amount  of  the  assessment  and  that  such 
property  was  assessed  more  than  ito  propoi*- 
■  tlonato  share  of  tiie  cost  of  the  improvement. 
These  latter  objections  were  set  for  hearing 
December  6^  1897,  and  the  hearing  thereof 
was  continued  to  December  8.  1807,  where- 
upon the  objections  not  theretofore  overruled, 
and  which  should  be  beard  by  a  jury,  were 
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waived,  and  objectors  were  defaulted  as  to 
sucb  objections.  In  the  final  decree,  entered 
on  Jannary  8>  1898,  the  court  found  that  said 
ordinance  numbered  10  was  legal  and  valid, 
and  confirmed  the  assessment  in  every  par* 
tlcular.  The  present  appeal  Is  prosecuted 
from  snch  Judgment  of  confirmation. 

C.  C.  Wilson  and  J.  R.  Moore,  for  appel- 
lants, wmiam  Lawson,  City  Atty.  (Oharles 
K.  Ladd,  of  counsel),  for  appellee. 

MAGBUDBB,  3.  (after  stating  the  facts). 
The  present  proceeding  Is  brought  under  the 
act  of  June  14,  1887,  "concerning  local  fm< 
provements."  That  act  makes  mat»lal  chan- 
ges In  the  mode  of  making  local  Improve- 
ments by  qitectal  taxation  and  special  assess- 
ment The  act  provides  for  the  creation  of  a 
board  of  local  improvements,  which.  In  dtles 
having  a  population  of  25,000  or  more,  is 
made  to  consist  of  five  members,  and,  in  dtlca 
having  a  population  of  less  than  25,000,  and 
In  villages  and  Incorporated  towns.  Is  made 
to  consist  of  three  members.  The  dty  of 
Kewanee  has  a  population  of  less  than  25,000 
Inhabitants.  The  board  of  local  improve- 
ments in  cities  having  a  population  of  less 
than  26,000  consists  of  the  mayor  of  the  city, 
and  a  superintendent  of  streets,  and  a  public 
engineer,  to  be  appointed  as  provided  in  the 
act,  or  two  members  of  the  city  council,  In 
case  the  last  two  named  officials  have  not 
been  provided  for  by  ordinance.  Section  4 
provides  that,  when  any  city  shall,  by  ordi- 
nance, provide  for  the  making  of  any  local 
Improvement,  It  shall  therein  prescribe  wheth- 
er the  same  shall  be  made  by  special  araess- 
ment,  or  by  special  taxation  of  contiguous 
property,  or  general  taxation,  or  both.  Sec- 
tion 7  provides  that  all  ordinances  for  local 
Improvements  to  be  paid  for  wholly  or  In  part 
by  special  assessment  or  special  taxation  shall 
originate  with  the  board  of  local  Improve- 
ments; that  petitions  for  any  such  public  Im- 
provemeot  shall  be  addressed  to  said  board; 
that  the  board  shall  adopt  a  resolution  de- 
scribing the  proposed  improvement,  which  res- 
olution shall  be  at  once  transcribed  Into  the 
records  of  the  board;  that  the  board  shall  by 
the  same  resolution  fix  a  day  and  hour  for  the 
public  consideration  thereof,  which  shall  not 
be  less  than  10  days  after  the  adoption  of  the 
same;  that  the  board  shall  also  cause  an  es- 
timate of  the  cost  of  such  Improvement  to  be 
made  In  writing  by  the  public  engineer,  if 
there  be  one, — if  not,  then  by  the  president, 
over  hla  signature, — which  shall  be  itemized 
to  the  satisfaction  of  the  board,  and  made  a 
part  of  the  record  of  such  resolution;  that  no- 
tice of  the  time  and  place  of  such  hearing 
shall  be  given  in  the  manner  stated  in  said 
section  7;  and  that  if,  upon  such  hearing,  the 
board  shall  deem  such  improvement  desirable, 
they  shall  adopt  a  resolution  therefor,  and 
prepare  and  submit  an  ordinance  therefor,  as 
In  said  act  provided.  Section  8  provides  that 
at  the  time  fixed  for  such  hearing  the  board 


shall  meet,  and  hear  the  representations  of 
any  person  desiring  to  be  heard  on  the  subject 
of  the  necessity  for  the  proposed  Improve- 
ment, the  nature  thereof,  or  the  cost  as  esti- 
mated; that,  after  such  hearing.  In  case  of 
objection,  the  board  shall  adopt  a  new  resolu- 
tion, abandoning  the  proposed  scheme,  or 
modifying  the  same,  or  adhering  thereto;  that. 
If  the  proposed  Improvement  Is  not  abandon- 
ed, the  board  shall  cause  an  ordinance  to  be 
prepared  therefor,  to  be  submitted  to  the  city 
council:  and  that  such  ordinance  shall  pre- 
scribe the  nature,  character,  locality,  and  de- 
scription of  such  Improvement,  and  shall  pro- 
vide whether  the  same  shall  be  made  wholly 
or  In  part  by  special  assessment,  or  special 
taxation  of  contiguous  property;  and.  If  In 
part  only,  shall  so  state.  Section  9  provides 
that  with  any  such  ordinance  presented  by 
such  board  to  the  city  council  there  shall  also 
be  presented  a  recommendation  of  such  Im- 
provement by  the  said  board,  signed  by  at 
least  a  majority  of  the  members  thereof.  Sec- 
tion 10  provides  that  together  with  the  ordi- 
nance and  recommendation  shall  be  present- 
ed to  the  city  council  an  estimate  of  the  cost 
of  such  Improvement,  Itemized  so  far  as  the 
board  shall  think  necessary,  over  the  signa- 
ture of  the  engineer  of  the  board.  If  there  be 
one,  and  by  the  president  If  there  be  no  en- 
gineer, who  shall  certify  that.  In  bis  opinion, 
the  estimate  does  not  exceed  the  probable 
cost  of  the  improvement  proposed,  and  the 
lawful  expenses  attending  the  same.  Section 
4  also  provides  that  "In  cities,  towns  or  vil- 
lages having  a  population  of  less  than  25,000, 
ascertained  as  aforesaid,  no  ordinance  for 
making  any  local  improvement  shall  be  adopt- 
ed, unless  the  owners  of  a  majority  of  the 
property  in  any  one  or  more  contiguous  blocks 
abutting  on  any  street,  alley,  park  or  public 
place  shall  petition  for  such  local  Improve- 
ment." Section  5  provides  that:  "No  ordi- 
nance for  any  local  improvements,  to  be  paid 
wholly  or  In  part  by  special  assessment  or 
special  taxation,  shall  be  considered  or  passed 
by  the  city  council  or  board  of  trustees  of 
any  such  city,  village  or  town,  unless  the 
same  shall  first  be  recommended  by  the  board 
of  local  Improvements  provided  for  by  this 
act."  Section  34  provides  that:  "Whenever 
the  owners  of  a  majority  of  the  property  In 
any  one  or  more  contiguous  blocks  abutting 
on  any  street,  alley,  park,  or  public  place, 
shall  petition  for  any  local  improvement  there- 
on, the  board  of  local  Improvements,  in  any 
city,  village  or  town,  shall  take  the  steps  ]\ere- 
Inbeforo  required  for  a  hearing  thereon,  but 
at  such  heariog  shall  consider  oiJy  the  nature 
of  the  proposed  improvement,  and  the  cost 
thereof,  and  shall  determine.  In  the  manner 
above  provided,  the  nature  of  the  Improve- 
ment which  they  will  recommend,  and  shall 
thereupon  prepare  and  transmit  to  the  legis- 
lative body  a  draft  of  an  ordinance  therefor, 
together  with  an  estimate  of  the  cost,  as 
above  described,  and  shall  recommend  the 
pntisage  tli^ieof,  which  tecommendaUtm  shall 
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be  prima  fade  eTideoce  that  all  the  prellml- 
nary  steps  required  hj  law  have  been  taken; 
and  thereupon  It  shall  be  the  duty  of  such  leg* 
Islative  body  to  pass  an  ordinance  for  the 
said  improvement,  and  take  the  necessary 
steps  to  have  the  same  carried  Into  effect" 
Section  9  also  provides  that:  "The  recom- 
mendation by  said  board,  shall  be  prima  fa- 
cie evidence  that  all  the  preliminary  require- 
ments of  the  law  have  been  compiled  with; 
and  If  a  variance  be  shown  on  the  proceed- 
ings In  the  court,  It  shall  not  affect  the  validi- 
ty of  the  proceeding,  unless  the  court  shall 
deem  the  same  willful  or  substantial." 

One  of  the  objections  made  by  appellants  In 
the  court  below  was  that  the  ordinance  No. 
10  was  Invalid  upon  the  alleged  ground  that 
the  owners  of  a  majority  of  the  contiguous 
property  did  not  petition  for  said  ImproTe* 
ment,  and  that  no  petition  signed  by  the  own- 
era  of  a  majority  of  Bald  property  was  ever 
presented  to  the  board  of  local  improTemmta 
before  the  passage  of  said  ordinance,  and 
that  no  local  ordinance  was  passed  or  adopt- 
ed by  the  city  coundl  of  the  city  of  Kewanee 
authorizing  said  assessment.  The  petition 
addressed  to  the  board  of  local  Improvements, 
in  this  case,  which  was  offered  In  evidence, 
contained  the  names  of  62  persons  who  claim- 
ed to  be  owners  of  contiguous  property  repre- 
senting 4,106  feet  and  a  fraction.  Counsel  for 
the  appellants  say  In  their  brief:  "The  peti- 
tion In  this  case  asking  for  the  Improvement 
purports  to  embrace  the  lots  on  both  sides  of 
the  street  to  be  Improved,  measuring  7,571.6 
feet,  a  majority  being  3,785.9  feet"  Counsel 
for  the  appellee  say  In  their  brief:  "The  total 
frontage  of  the  private  property  upon  this  Im- 
provement is  7,473.2  feet,  requiring  a  petition 
signed  by  the  owners  of  3,736.6  feet  of  front- 
age to  authorize  this  Improvement"  The 
difference  between  counsel  as  to  the  total 
frontage  and  as  to  the  number  of  feet  which 
constitute  a  majority  of  the  frontage  seems 
to  arise  out  of  the  fact  that  counsel  for  an- 
'  pellants  include  In  their  estimate  certain  prop- 
erty abutting  upon  the  street  to  be  paved 
which  belongs  to  the  dty,  while  cotmsel  for 
appellee  exclude  such  abutting  property  so 
belonging  to  the  city.  We  do  not  deem  it 
necessary  to  decide  the  question  whether  it 
was  proper  or  not  to  Include  in  the  estimate 
this  city  property.  It  may  be  conceded,  for 
the  purposes  of  this  decision,  that  the  appel- 
lee la  correct  in  flxing  the  total  frontage  at 
7,473.2  feet  and  fixing  a  majority  of  the 
frontage  at  3,736.6  feet  As  the  pers<m8  sign* 
ing  the  petition  represented  4,196  feet  the 
petition  to  the  board  of  local  Improvements 
was  signed  by  more  than  a  majority.  If  all 
the  signatures  were  the  signatures  of  the 
owners  of  the  property  In  any  one  or  more 
contiguous  blocks  abutting  upon  the  street 
to  be  paved. 

The  evidence,  however,  shows  that  the  petl- 
tlon  to  the  board  of  local  Improvements  was 
signed  by  certain  persona  who  were  not 
owners  of  any  property  abutting  upon  the 


proposed  Improvement  Lots  abutting  tberft* 
on  were  owned  by  married  women,  and  the 
petition  was  signed  by  the  husbands  of  these 
women  in  their  own  names  as  owners,  and 
not  as  agents  of  their  wives.  It  also  appears 
that  certain  lots  abutting  upon  the  improve- 
ment were  owned  by  several  tenants  In  com- 
mon, and  that  the  petition  was  not  a^ned  by 
all  of  the  tenants  In  common  owning  such 
lots.  For  Instance,  one  person,  who  owned 
an  undivided  one-third  of  a  lot  signed  the 
petition  as  the  owner  of  the  whole  of  .it 
In  another  case,  one  person,  who  owned  an 
undivided  one-eighth  part  of  a  lot  signed  the 
petition  as  the  owner  of  the  whole  of  it 
After  deducting  from  the  number  of  feet 
purporting  to  be  signed  for  by  owners  of  the 
abutting  property,  to  wit  4,196  feet  those 
lots  and  parts  of  lots  wblch  were  owned  by 
married  women  and  by  tenants  In  common, 
where  the  husbands  of  the  married  women 
signed  as  owners,  and  where  one  tenant  In 
common  signed  for  the  other  tenants  in  com- 
mon owning  a  particular  lot  the  petition  was 
not  signed  by  the  owners  of  a  majority  of  the 
abutting  property.  Section  4  of  the  act  of 
1897  states  that,  In  cities  having  a  population 
of  less  than  25,000  "no  ordinance  for  making 
any  local  Improvement  shall  be  adopted  un- 
less the  owners  of  a  majority  of  the  property 
In  any  one  or  more  contiguous  blocks  abut- 
ting on  any  street  alley,  park  or  public  place 
shall  petition  for  such  local  improvement** 
The  requirement  of  the  statute  Is  thus  Im- 
perative that  the  owners  of  a  majority  of  the 
abutting  property  shall  petition  for  the  Im- 
provement As  the  evidence  shows  that  the 
petition  In  this  case  was  not  signed  by  Ae 
owners  of  a  majority  of  the  abutting  prop- 
erty, after  excluding  the  signatures  so  made 
by  married  men  and  so  made  by  tenants  in 
common,  then  the  ordinance  prepared  by  the 
board  of  local  Improvements  and  submitted 
to  the  city  council,  and  which  lies  at  the 
basis  of  this  assessment  proceeding,  was  in- 
valid. Thorn  CommlBsIoners,  130  HL  594, 
22  N.  B.  520. 

Counsel  for  appellee  say  that  the  statute 
does  not  require  that  any  petition  shall  be 
signed.  The  words  of  the  statute  are,  '^unless 
the  owners  •  *  *  shall  petition  for  such 
local  improvement**  It  seems  to  be  claimed 
that  the  local  Improvement  can  be  petitioned 
for  without  the  presentation  of  a  petition  In 
writing.  We  think,  however,  that  the  statute 
contemplates  a  written  petition,  as  may  be 
seen  by  reference  to  the  language  used  in 
section  7,  where  it  Is  said,  "Petitions  for  any 
such  public  improvements  shall  be  addressed 
to  said  board."  It  is  not  customary  to  speak 
of  an  oral  petition  to  a  public  body  as  being 
a  petition  addressed  to  such  body.  In  Miller 
V.  City  of  Amsterdam,  149  N.  T.  288,  43  N.' 
E.  632,  the  charter  of  the  city  of  Amsterdam 
proylded  that  no  street  should  "be  paved  by 
said  city  unless  the  owners,  owning  a  ma- 
jority of  the  amount  of  lineal  feet  fronting 
on  the  part  of  the  street  proposed  to  be 
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paved,  pctltloa  therefor;  and  the  same  shall 
be  ordered  by  a  rote  of  two-tblrds  of  the 
common  conficU."  It  win  be  ohserred  thai; 
In  the  Btatate  referred  to  hi  the  Miller  Case, 
the  same  words  are  used  as  in  the  lUinols 
act  of  1S97.  to  wit.  "petition  therefor";  and 
yet  it  was  held  In  that  case  that,  apon  a  peti- 
tion purporting  to  be  signed  by  the  owners 
of  a  majority  of  the  lineal  feet  fronting  on 
that  part  of  the  street  to  be  pared,  an  assess- 
ment levied  f<Mr  paving,  ordered  on  a  petition 
which,  though  believed  to  represent  such 
owners,  did  not  In  fact  do  so,  was  Told  for 
want  of  Jurisdiction.  In  that  case  the  referee 
found  that  the  owners  of  the  required  front- 
age upon  the  street  "did  not  sign  the  peti- 
tion," and  the  court  held  that  the  common 
council  did  not  acquire  Jurisdiction  to  lay  the 
pavement. 

CouuBca  for  appellants  claim  that  the  evi- 
dence in  this  case  failed  to  show  that  the 
married  women  whose  husbands  signed  the 
petition  had  given  their  husbands  any  writ- 
ten authority  to  do  so,  and  also  failed  to  show 
that  the  tenants  In  common  not  signing  had 
given  any  written  authority  to  their  co-ten- 
ants who  did  sign,  and  tha^  therefore,  the 
signatures  were  Invalid.  This  contention  is 
based  upon  the  assumption  that,  if  the  signa- 
tures thus  made  were  made  by  the  agents  of 
the  parties  not  signing,  their  authority  to  do 
so  should  have  been  in  writing,  upon  tiie  al- 
leged ground  that  the  assessment  was  a 
charge  upon  the  real  estate,  and,  as  such,  in- 
volved such  an  Interest  in  land  as,  under  the 
statute  of  frauds,  required  the  authority  of 
the  agents  to  be  in  writing.  We  do  not  deem 
It  necessary  to  pass  upon  the  question  wheth- 
er there  was  here  any  such  biterest  in  land 
as  operated  to  make  the  signatures  Told  be- 
cause of  the  absence  of  written  authority  to 
the  supposed  agents.  It  may  be  conceded,  for 
the  purposes  of  this  case,  that  oral  authority 
was  sufficient  to  authorise  the  signatures  of 
the  owners  of  the  lots  to  the  petition  to  the 
board  of  local  improvements.  So  far  as  the 
tenants  in  common  are  concerned,  there  Is  no 
claim  tliat  they  had  any  authority,  either  oral 
or  written,  to  sign  the  names  of  the  other 
tenants  In  common  of  each  lot  which  they 
represented.  Neither  Is  It  claimed  that  there 
was  any  ratification  by  the  tenants  in  com- 
mon not  signing  of  the  acts  of  those  who  did 
sign.  It  must,  therefore,  of  necessity  be  true 
that  the  signature  of  one  tenant  in  common  of 
a  lot  was  not  the  signature  of  the  owners  of 
the  other  undivided  Interests  In  the  lot  It 
follows  that  each  tenant  In  common  who 
signed  the  petition  only  signed  for  the  in- 
dividual part  of  the  lot  which  he  owned,  and 
not  for  the  undivided  portions  thereof  which 
Jie  did  not  own.  The  husbands  who  here 
signed  their  names  did  not  sign  the  names 
of  their  wives  by  themselves  as  agents,  but 
signed  their  own  names  as  owners.  The  peti- 
tion begins,  "We,  the  undersigned,  owners  of 
property  abutting,"  etc.  The  evidence  does 
not  show  that  the  husbands  so  signing  had 


any  previous  oral  auOiorlty  to  sign  the  names 
of  their  wives  to  the  petition.  It  Is  claimed, 
however,  that  their  acts  in  so  signing  tiie  pe- 
tition were  ratified  by  their  wives  snbae- 
quently.  Oertain  ratification  papers  were  In- 
troduced in  evidence,  executed  by  a  number 
of  these  married  women  in  October,  1897, 
long  after  the  ordinance  for  the  Improvement 
was  passed,  and  long  after  the  petition  upon 
which  this  proceeding  is  based  was  filed  hi 
the  county  court.  These  ratification  papers 
purported  to  be  acknowledged  before  no- 
taries public.  Their  admission  was  objected 
to  by  the  appellants,  and  the  objections  were 
ovwruled.  We  know  of  no  statute  which 
makes  the  acknowledgment  of  such  an  Instru- 
ment proof  of  Its  execution.  The  married 
women  signing  these  ratification  papers  were 
not  placed  upon  the  stand  so  as  to  give  the 
objectors  an  opportunity  to  cross-examine 
them,  but  the  papers  themselves  were  Intro- 
duced, witii  no  other  proof  than  that  of  the 
signatures  thereto.  Whether  this  was  a  prc^ 
er  mode  of  proving  ratification  or  not,  we  are 
of  the  opinion  that  such  papers  did  not  have 
the  effect  of  ratifying  the  acts  of  the  hus- 
bands of  these  married  women  In  signing  the 
petition  to  the  board  of  local  Improvonents, 
so  as  to  give  force  and  effect  to  the  proceed- 
ings of  the  corporate  authorlUes  which  were 
based  upon  said  petition.  It  is  laid  down  in 
many  of  the  books  that  "a  ratification  is 
only  etCectual  where  the  act  Is  done  by  a  per- 
son professedly  acting  as  agent  of  the  party 
sought  to  be  charged  as  principal."  1  Am. 
&  Eng.  Enc  Law,  p.  431.  Mechem,  in  his 
work  on  Agency  (section  127),  says:  "The  act 
ratified  must  also  have  been  done  by  the  as- 
snmed  agent  as  agent  In  behalf  of  the  prin- 
cIpaL  If  the  act  was  done  by  him  as  prin- 
cipal, and  on  bis  own  account.  It  cannot  thus 
be  ratified."  There  are  some  cases  which 
hold  that  it  Is  not  Indispensable,  In  order  to 
bind  the  principal,  that  the  contract  shall  be 
executed  in  the  name  and  as  the  act  of  the 
principaL  But,  as  a  general  thing,  it  will  be 
found  that  In  the  latter  class  of  cases  the  lan- 
guage of  the  Instrument  Is  such  that  It  can  be 
gathered  therefrom  that  the  party  describes 
himself  and  acts  as  agent,  and  intends  there- 
by to  bind  the  principal,  and  not  to  bind  him- 
self. Stackpole  v.  Arnold.  11  Mass.  27;  Story, 
Ag.  (8th  Ed.)  SS  147, 160a;  Townsend  v.  Com- 
ing, 23  Wend.  435;  Townsend  v.  Hubbard,  4 
Hill,  351;  Hypes  v.  Orlffln,  89  111.  134;  Mean 
V.  Morrison,  Breese,  223;  Powers  v.  Briggs,  79 
BL  Ballroad  Co.  v.  Middleton,  20  111.  C20; 
Bank  v.  White,  159  111,  136,  42  N,  B.  312.  In 
the  case  at  bar  there  Is  nothing  upon  the  face 
of  the  petition  signed,  nor  In  any  of  its  terms 
or  language,  to  indicate  that  the  parties  sign- 
ing represented  any  other  person  or  persons 
than  themselves. 

Independently,  however,  of  the  question 
whether  or  not  the  ratification  In  this  case 
was  ineffectual  by  reason  of  the  manner  In 
which  the  petition  was  signed,  the  ratifica- 
tion cannot  have  the  effect  which  Is  sought 
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to  be  given  to  It,  for  anotber  and  more  sub- 
stantlal  reason.  It  Is  true,  aa  a  geoeral  rule, 
that  If  an  o^ent  ajssumea  to  do  an  act  which 
he  has  no  authority  from  his  principal  to  per- 
form, such  act,  If  not  unlawful,  may  be  rati- 
fied by  the  principal,  and  the  ratification  re* 
lates  back  to  the  performance  of  the  act.  It 
haa  been  said  that  "in  ordinary  cases  the  rati- 
fication extends  back  to  the  beginning,  and 
operates  upon  all  that  has  since  been  done." 
Mechem,  Ag.  3  168.  But  this  rule  Is  subject 
to  an  exception.  A  ratification  cannot  relate 
back  BO  as  to  cut  off  the  rnterrenlng  rlghta 
of  third  persons.  Williams  t.  Butler,  35  111. 
r»44.  "If,  prior  to  the  ratification,  the  princi- 
pal has  put  It  out  of  his  power  to  perform 
the  contract  ratified,  by  conveying  the  subject- 
matter  thereof  to  a  third  person,  who  took 
the  same  In  good  faith,  or,  if  third  persons 
have  in  good  faith  acquired  an  estate  or  in- 
terest in,  or  a  lieu  or  claim  upon,  the  subject- 
matter,  by  attachment,  Judgment,  or  other- 
wise, these  rights  cannot  be  cut  ofC  at  the 
mere  volition  of  the  principal.  Kor  will  the 
principal,  by  ratifying,  be  permitted  to  im- 
pose substantial  duties  or  obligations  upon 
third  persons  which  would  not  exist  If  the 
ratification  had  not  taken  place."  Mechcm, 
Ag.  S  168;  Cook  v.  TuUIs.  18  Wall.  332;  Mc- 
Cracken  v.  City  of  San  Francisco,  10  Gal.  624; 
Taylor  v.  Robinson,  14  Cal.  30G;  Wood  v. 
McCain,  7  Ala.  800;  Pollock  v.  Cohen,  32  Ohio 
St.  514.  In  other  words,  a  ratification  can 
only  be  made  when  the  principal  possesses  at 
the  time  of  the  ratlflcatlon  the  power  to  do  the 
act  ratified.  The  partj-  ratifying  should  not 
merely  be  able  to  do  the  act  ratified  at  the 
time  when  the  act  was  done,  but  also  at  the 
time  when  the  ratification  is  made.  Mc- 
Cracken  v.  City  of  San  Francisco,  supra; 
Cook  V.  TulUs,  supra.  The  ratification  is  the 
first  proceeding  by  which  the  principal  be- 
comes a  party  to  the  transaction.  Cook  v. 
Tullls,  supra.  It  Is  said  that  ratification  by 
the  wives  whose  husbands  signed  the  petition 
aa  owners  In  this  case  operated  upon  the  sign- 
ing of  the  petition  precisely  aa  though  the 
authority  to  do  so  had  been  previously  given. 
If  this  were  true.  It  would  only  be  true  so  far 
as  the  wives  themselves  are  concerned'.  But, 
acting  upon  the  petition  signed  by  the  hus- 
bands  who  were  not  owners,  as  a  basis,  the 
t»ard  of  local  improvements  made  a  recom- 
mendation of  the  hnprovement  to  the  common 
council,  and  submitted  to  the  common  council 
the  draft  of  an  ordinance.  This  ordinance 
was  passed  and  adopted  by  the  common  coun- 
cil. The  petition,  aa  orlglnaUy  signed,  waa, 
therefore,  the  foundation  of  the  ordinance 
which  was  adopted  on  August  17,  1897.  The 
ratification  by  the  married  women  of  the  acts 
of  their  husbands  in  signing  the  petition  could 
not  have  the  effect  to  validate  an  ordinance 
based  upon  that  petition.  The  statute  ex- 
pressly requirea  that  a  petition  by  the  owners 
shall  precede  the  passage  of  the  ordinance. 
"No  ordinance  •  •  •  shall  be  adopted,  un- 
less the  owners  of  a  majority,"  etc.,  "shall  pe- 


tition for  such  local  improvement **  In  Oc- 
tober, 1887,  when  the  ratification  papen 
above  referred  to  were  executed,  the  ordi- 
nance had  already  been  adopted,  and  the 
rights*  of  the  present  appellants,  as  objectors, 
to  Insist  upon  the  invalidity  of  the  ordinance, 
had  already  accrued.  When  the  ratification 
took  place,  the  married  women  so  ratifying 
did  not  have  It  in  their  power  to  sign  their 
names  to  a  petition  for  the  Improvement  pro- 
rlded  for  In  the  ordinance  passed  on  Angust 
17,  1807.  The  ordinance  which  bad  t>een 
adopted  was  "an  ordinance  for  making  a  lo- 
cal Improvement,"  aa  shown  by  the  terma  of 
section  4  of  the  act,  and  the  owners  of  a  ma- 
jority of  the  abutting  property  must  "petition 
for  such  local  improvement";  that  Is  to  say, 
for  the  local  Improvement  mentioned  in  the 
ordinance.  In  October,  1887,  the  wives  of 
these  signers  could  not  sign  a  petition  for  the 
Improvement  specified  In  the  ordinance  which 
was  actually  passed,  because  the  petition  up- 
on which  that  ordinance  was  based  was  re- 
quired to  precede,  and  did  precede,  the  ordi- 
nance itaelf.  The  ordinance  of  August  17. 
1887,  based  upon  the  Insufficient  petition,  waa 
a  consequence  Sowing  from  that  petition, 
which  could  not  be  embraced  wltbin  the  cura- 
tive effect  of  the  ratification  sought  to  be 
made.  By  the  terms  of  section  9,  the  recom- 
mendation made  by  the  board  of  local  Im- 
provements Is  made  prima  facie  evidence  that 
all  the  preliminary  requirements  of  tho  law 
have  been  compiled  with.  Hence,  in  the  pres- 
ent case,  when  the  petition  and  the  recom- 
mendation and  the  orJinance  were  introduced 
in  evidence,  the  city  made  a  prima  facie  case, 
and  the  burden  of  proof  was  upon  the  object- 
ors to  show,  if  such  was  the  fact,  that  the 
petition  had  not  been  signed  as  required  by 
the  act.  Section  8  says  that,  "If  a  variance 
be  shown  on  the  proceedings  In  the  court.  It 
shall  not  affect  the  validity  of  the  pi-oceedlng 
unless  the  court  shall  deem  the  same  willful 
or  substantial."  It  Is  dltflcult  to  understand 
Just  what  la  meant  here  by  the  word  "will- 
ful." It  seems  impossible  to  believe  that  the 
men  who  signed  their  own  names  as  owners 
to  this  petition  did  not  know  that  they  them- 
selves were  not  the  owners,  but  that  their 
wives  ^'cre  the  owners,  of  the  property  for 
which  they  signed.  Their  acts  in  so  signing 
would  seem  to  have  been.  In  a  certain  sense, 
willful.  If  not  fraudulent  But  whether  this 
Is  so  or  not  we  think  the  proof  here  made 
shows  that  there  waa  a  "substantial"  vari- 
ance between  the  requirements  of  the  law  and 
the  mode  of  signing  the  petition.  Where  the 
law  requires  that  owners  shall  sign  the  pe- 
tition, and  parties  who  are  not  owners  sign 
the  petition,  there  certainly  Is  a  substantial 
variance  between  the  law  and  the  act  done. 
It  sufficiently  appears  from  the  testimony  of 
these  signers  themselves  that  their  wives 
were  the  owners  of  the  property;  and.  while 
some  of  the  proof  introduced  to  establish  own- 
ership nuty  not  have  been  competent  for  that 
purpose,  there  was  other  proof  that  was  com- 
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petent  Hie  word  "owner,"  as  here  naed  In 
the  statute,  means  owner  In  fee.  Illinois 
Mut  Ins.  Co.  T.  Marseilles  Mfg.  Co..  1  GUman, 
236;  Wright  v.  Bennett,  3  Scam.  258;  White- 
side V.  Divers,  4  Scam.  336;  .Tarrot  v.  Vaughn, 
2  GUman.  182.  Although  the  ordinance  was 
prima  facie  valid  In  view  of  the  recommenda- 
tion made  by  the  ho&rA  of  improvements,  yet. 
when  the  proot  showed  that  the  petition  had 
not  been  signed  by  the  owners  of  a  majori* 
ty  of  the  abutting  property,  the  void  char- 
acter of  the  ordinance  was  established.  It  is 
well  said  that  an  act  which  is  void  at  the 
time  it  is  done  cannot  be  ratified.  Even  the 
legislature  cannot  Impart  life  to  a  void  pro- 
ceeding. Mechem,  Ag.  S  114;  Day  v.  McAl- 
lister, 15  Gray,  433;  1  Am.  &  Eng.  Enc.  Law. 
p.  430;  McDanlel  v.  Correll,  19  111.  228;  Miller 
V.  City  of  Amsterdam,  supra;  Marshall  v. 
SUllman,  61  111.  21&  Unless  a  valid  ordinance 
Is  shown,  there  Is  nothing  upon  which  the 
subsequent  assessment  proceeding  can  rest 
Such  a  valid  ordinance  is  the  foundation  for 
an  improvement  by  special  assessment  or  spe- 
cial taxation,  and  cannot  be  dispensed  with. 
City  of  Carlyle  v.  County  of  Clinton,  140  111. 
612,  30  N.  E.  782;  Lindsay  v.  City  of  Chicago, 
115  la  120,  3  N.  E,  443;  City  of  East  St. 
LoulB  V.  Albrecht.  150  m.  510,  37  N.  B.  934. 
In  proceedings  for  the  collection  of  taxes  or 
special  assessments  or  special  taxes,  the  re- 
quirements of  the  statute  must  be  strictly  fol- 
lowed. McChesncy  v.  People.  148  III.  221, 
35  N.  E.  739;  City  of  Alton  v.  Middleton's 
Heirs,  158  lU.  442,  41  N.  E.  926.  We  are  of 
the  opinion  that  the  county  court  erred  in  not 
sustaining  the  objection  that  the  petition  for 
the  imprbvement  In  this  case  was  not  signed 
by  the  owners  of  a  majority  of  the  property 
In  any  one  or  more  contiguous  blocks  abuttlag 
on  tbe  street  proposed  to  be  paved.  For  the 
error  In  refusing  to  sustain  the  objection,  the 
judgment  of  confirmation  entered  by  the 
county  court  is  reversed,  and  the  cause  Is  re- 
manded to  that  court  for  further  proceedings 
In  accordance  with  the  views  herein  express- 
ed. Reversed  and  remanded. 


(176  111.  101) 

LIPPMAN  V.  PEOPLE. 

(Supreme  Court  of  Illinois.    Oct.  24,  1898.) 
8PBCIAL  Acts— CoKBTiTOTiONALiTT— Sbarches. 

1. 3  Starr  &  C.  Ann.  St  1896,  c.  140,  pars. 
1-6,  for  the  protection  of  mannfactnrers  and 
bottlers  of  certain  beverages  from  Iobs  of  casks, 
bottles,  etc..  is  in  conflict  with  Const,  art.  4,  i 
22,  prohibiting  the  passage  of  special  laws, 
since  it  does  not  embrace  all  who  are  engaged 
la  a  particular  calling. 

2.^  Starr  &  C.  Ann.  St.  1896.  c.  140,  {  4, 
providing  for  the  iBsuing  of  a  search  warrant 
on  complaint  under  oath  of  any  manufacturer, 
bottler,  or  dealer  in  beverages  that  he  "be- 
lieves" that  a  person,  in  violation  of  the  act,  is 
using  or  has  used  upon  his  premises  any  of 
plaintifTs  casks,  bottles,  etc.,  is  unconstitution- 
al, as  it  permits  a  search  without  an  affidavit 
that  a  crime  has  actually  been  committed. 

Error  to  criminal  court,  Cook  county;  Theo- 
dore Brentano.  Judge. 


Louis  Llppman  was  convicted  of  using 
marked  and  registered  bottles,  and  he  brings 
error.  Reversed. 

Zolotkoff  ft  Zollne,  for  plalntlfC  In  error. 
E.  S.  Oummlngs,  for  defendant  In  error. 

CARTWRIGHT,  J.  On  the  affidavit  of 
John  A.  Carey,  agent  of  the  Gottfried  Brew< 
ing  Company,  a  warrant  was  Issued  by  a  jus- 
tice of  the  peace  of  Cook  county,  directed  to 
all  sberltTs,  coroners,  and  constables  of  this 
state,  commanding  them  to  search  the  prem- 
ises of  the  plaintiff  In  error  for  400  beer  bot- 
tles, and  40  casks,  barrels,  kegs,  and  boxes, 
having  the  marks  of  said  company  on  them, 
and.  If  the  same  or  any  part  thereof  should 
be  found  upon  such  search,  to  bring  the 
same  before  the  justice,  and  arrest  the  plain- 
tiff in  error,  and  bring  him  also  before  the 
said  justice,  to  be  disposed  of  according  to  law. 
Return  was  made  on  the  warrant  by  the  con- 
stable who  executed  It  that  he  found  27  bot- 
tles marked  "Gottfried  Brewing  Co.";  and 
he  brought  the  same  before  the  court,  and  ar- 
rested plaintiff  in  error,  and  brought  htm 
also.  The  prosecution  was  Instituted  under 
an  act  entitled  "An  act  to  protect  manufact- 
urers, bottlers  and  dealers  in  ale,  porter,  la- 
ger beer,  soda,  mineral  water  and  other  bev- 
erages, from  the  loss  of  their  casks,  barrels, 
kegs,  bottles  and  boxes."  Rev.  St.  c  140, 
entitled  "Trade-Marks."  Plaintiff  In  error 
was  found  guilty,  and  fined.  He  appealed 
to  the  criminal  court  of  Cook  county,  and,  at 
the  trial  there,  the  following  facta  were 
agreed  upon:  The  Gottfried  Brewing  Com- 
pany is  a  corporation,  organized  for  the  pur- 
pose of  brewing  beer.  It  complied  with  the 
provisions  of  said  act  by  filing  in  the  office 
of  the  secretary  of  state  and  in  the  office  of 
the  county  clerk  of  Cook  county  a  description 
of  the  names  and  marks  on  Its  bottles  and 
boxes,  and  by  publishing  fhe  same.  On  the 
bottles  aro  the  words  "Gottfried  Brewing  Co., 
Chicago,  111.,"  and  "This  bottle  Is  never  sold," 
or  "Golden  Drop."  and  "Gottfried  Brewing 
Co.,  Chicago,"  cast  or  blown  in  the  glass. 
The  words  "Gottfried  Brewing  Oo.*s  Golden 
Drop  Beer,  Chicago,  Tel.  South  429,"  are 
stamped  or  marked  on  the  boxes.  The  de- 
fendant Is  a  bottler  of  lager  beer  In  Chicago, 
and  on  July  2,  1894,  filled  with  lager  beer  27 
bottles  BO  marked.  It  was  proved  that  be 
did  not  have  the  written  consent  of  the  brew- 
ing company  to  make  such  use  of  the  bottles. 
He  was  again  convicted,  and  fined  $13.50  and 
costs,  and  sued  out  the  writ  of  error  In  this 
case  to  review  the  proceedings. 

It  is  conceded  that  defendant  violated  the 
provisions  of  the  act  under  which  he  was 
prosecuted,  but  it  Is  claimed  that  the  act  Is 
unconstitutional,  and  the  case  Is  brought  bere 
direct  from  the  trial  court  on  that  ground. 
Tbe  provisions  of  the  constitution  which  it  Is 
claimed  are  violated  by  the  enactment  are 
section  22  cf  article  4,  which  prohibits  tbe 
general  assembly  from  passing  a  special  law 
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granting  to  any  corporation,  aasodatlon,  or 
IndlTlduBl  any  special  or  excluBlve  prlTll^e, 
Immonlty,  or  franchise  whatever,  or  In  any 
other  case  where  a  general  law  can  be  made 
applicable;  and  section  6  of  article  2,  which 
protects  the  right  of  the  people  to  be  secure 
In  their  persons,  houses,  papers,  and  effects 
against  unreMonable  searches  and  seizures. 
The  act  in  questltm  applies  only  to  mann- 
factnreri^  bottlers,  and  dealers  In  ale,  porter, 
lager  beer*  soda,  mineral  water,  and  other 
bererages.  The  term  "other  beverages,**  un- 
der the  setUed  mle  of  construction.  Includes 
only  beverages  of  flie  same  kind  or  class  as 
the  particular  antecedent  terms  of  description 
employed  In  the  act  The  object  of  the  act. 
as  gathered  from  Its  provisions.  Is  to  protect 
and  b^ieflt  "ttiat  class  of  persons.  It  gives  to 
them  Iheexclnalve  right  to  register  the 
names  and  marks  of  ownership,  stamped  or 
marked  on  their  casks,  barrels,  kegs,  bottles, 
or  boxes,  and  gives  to  ttiem  the  exclusive 
privileges  and  protection  arising  therefrom. 
It  confers  upon  them  the  power  to  call  upon 
the  state  and  Us  officers  and  judiciary  to  act 
as  collectors  of  their  botfles,  kegs,  and  boxes 
which  they  have  voluntarily  scattered  over 
flie  state  among  their  customers.  It  attempts 
to  place  at  their  disposal  the  extraordinary 
right  of  the  search  warrant,  by  which  they 
may  arm  a  consteble  or  other  officer  with 
process  to  Intrude  iqun  &e  premises  or  the 
home  of  any  citlsen  to  recover  their  bottles, 
kegs,  and  the  like.  The  object  of  the  act  is 
not  only  evident  from  Ite  provisions,  but  also 
from  Its  title,  where  the  legislature  Is  re- 
quired to  expr&iw  Ito  general  puiitose,  and 
which  they  have  expressed  as  follows:  "An 
act  to  protect  manufacturers,  bottlers  and 
dealers  la  ale,  porter,  lager  beer,  sodf^  min- 
eral water  and  other  beverages,  from  the  loss 
of  their  casks,  barrels,  k^  bottles  and  box- 
es." While,  perhaps,  no  precise  and  com- 
prehensive definition  of  the  word  "privilege," 
as  used  In  constitutions,  has  been  attempted, 
the  right  to  employ  remedies  for  Uie  collec- 
tion of  debts,  Uie  recovery  of  property,  and 
the  enforcement  of  rl^to  has  always  been 
included  to  the  term  as  used  to  the  federal 
constitution.  It  seems  that  the  peculiar  ben- 
efits, advantages,  and  righto  ctmf  erred  by  this 
act  upon  the  persons  named  to  It,  and  the 
right  to  employ  an  unusual  reme^  for  the 
recovery  of  their  property,  must  be  classed 
as  privileges;  and  this  does  not  seem  to  be 
denied  to  the  argument.  It  Is  argued,  how- 
ever, that  the  law  conferrtog  these  privileges 
Is  not  a  special,  but  a  gener^,  one,  because 
It  Implies  to  all  persons  similarly  situated. 
General  laws  have  been  defined  to  be"  those 
which  relate  to  or  btod  all  within  the  Juris- 
diction of  the  lawmaking  power,  while  a  spe- 
cial taw  Is  Umlted  to  the  object  to  which  It 
applies.  It  Is  often  the  case,  however,  Uiat 
the  righto  and  protection  given  by  a  law 
cannot  be  enjoyed  by  every  citizen  by  rea- 
son of  the  subject  to  which  the  law  relates. 
V  the  law  Is  general,  and  uniform  In  Ite  op- 


eration upon  all  persons  In  like  cbrcnmstan- 
ces,  It  Is  general  to  a  constitutional  sense, 
but  it  must  (^rate  equally  and  uniformly 
upon  all  brought  within  the  relation  and  cir- 
cumstances for  which  It  provides.  On  tlie 
other  hand,  If  it  Is  limited  to  a  parttenlar 
branch  or  designated  portion  ot  such  persons, 
it  Is  spedaL  People  v.  Wright,  70  UL  388; 
People  T.  Cooper,  83  HI.  686-,.  Hawthorn  v. 
People,  109  m.  302.  Although  geaeral  to  Ito 
character,  a  taw  may,  from  the  nature  of  the 
case,  extend  only  to  particular  claases,  such 
as  minors,  married  women,  laborers,  bank- 
ers, or  common  carriers.  Such  a  law  ta  not 
obnoxious  to  the  provisions  of  the  constitu- 
tion. If  an  persons  txt  the  ctass  are  treated 
alike  under  similar  circumstances  and  condl- 
ttons;  but  It  Is  not  a  proper  application  of 
the  definition  to  say  that  a  taw  Is  general  be- 
cause It  apjjdles  uniformly  to  all  persons  to 
the  conditions  and  tdrcumstances  for  whleh 
it  provides,  although  only  a  partlcidar  branch 
of  a  class  or  some  particular  description  of 
pOTSons.  If  an  act  should  attenq»t  to  confer 
prlvU^lu  only  on  persons  of  a  certain  stot- 
ur^  It  could  be  said  to  apply  unltormly  to  an 
people  answertog  such  description,  and  yet  it 
would  be  absurd  to  say  that  such  a  taw 
would  be  a  general  one.  The  ctasidflcatlon 
must  be  so  general  as  to  bring  wltiiln  Ite  llm- 
Ite  aU  those  who  are  to  substontlally  tlie 
same  situation  or  circumstances. 

Thta  act  slices  out  one  branch  of  a  daas  of 
manufacturers  and  dealers  who  may  have  oc- 
casion to  use,  or  who  do  use,  to  their  busi- 
nesH,  bottles,  barrels,  kegs,  or  other  pack- 
ages for  their  goods.  It  selecto  Oiose  whose 
particutar  manufacture  or  stock  conslsto  of 
certain  varieties  of  drtok.  No  other  person 
who  mannfactures  any  product,  or  selta  it  In 
casks,  barrels,  kegs,  bottles,  or  boxes,  can 
avail  himself  of  the  privilege  of  reglsterlug 
his  trade-marks,  or  of  the  consequent  protec- 
tion; but  the  act  denies  to  him  the  privileges 
afforded  to  those  named  to  the  act  The  gro- 
cer, farmer,  fnilt  dealer,  merchant,  dmgglst 
or  other  dealer  or  manufacturer  cannot  avail 
himself  of  the  privileges  or  remedy  afford- 
ed by  this  act  to  protect  himself  against  tiie 
loss  of  bis  property  under  the  same  clrcum- 
etances.  The  purpose  of  this  act  passed  to 
behalf  of  the  persons  named  to  it,  ta  not  to  re- 
cover bottles  stolen,  embeazled,  or  fraudulent- 
ly obtained  by  false  tokens  or  pretense^  but 
to  make  the  proceedings  under  it  as  to  such 
persons,  a  substitute  for  the  action  of  re- 
plevin. The  general  search  warrant  taw  of 
the  Btete  covers  all  the  cases  Just  mentioned, 
and  was  on  our  stotute  book  when  this  act 
was  passed.  There  are  uid  were  general 
taws  in  force,  appllcabta  uniformly  to  all  per- 
sons to  the  stete,  for  the  recovery  of  personal 
property  wrong^lly  obtatoed  by  another. 
This  law  was  needless  for  that  purpose,  and 
it  could  only  have  been  passed  to  give  to  the 
particular  persons  named  to  It  additional 
privileges,  by  making  the  criminal  taw  super- 
sede the  writ  of  replevin.  The  ptato  purpose 
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of  tlie  act  Is  to  make  flie  ofBcen  of  the  state 
iletectlTes,  searcliers  for  and  coUectora  of  beer 
bottles,  beer  kegs,  and  the  like.  It  Is  for  a 
mere  private  benefit,  bavins  no  relation  to  the 
police  power  or  the  protection  of  Ihe  public 
against  frauds  or  Injurious  preparations; 
since,  If  the  brewer  or  dealer  consents,  the 
bottles  or  kegs  may  be  refilled  with  any  sort 
of  drink  different  from  the  marks,  and  it  wilt 
be  no  offense  under  the  act,  however  injurious 
to  tbe  public.  The  citizen  or  the  health  oBl- 
«er  can  neither  Institute  a  prosecutlan,  nor 
cause  search  to  be  made,  but  In  either  In- 
stance it  must  be  by  the  owner  or  agent  The 
public  has  no  rights  under  It,  and  neither  the 
title  nor  any  prorlticm  Indicates  any  public 
purpose. 

In  the  case  of  Bden  t.  People,  161  III.  296, 
43  N.  B,  1108,  tiie  decision  turned  npon  the 
provision  of  the  bill  of  rights  that  no  person 
shall  be  deiffiTed  of  property  without  due  pro- 
cess of  law,  but  the  question  whether  the  act 
which  was  bdng  considered  violated  that 
provision  Involved  the  question  whether  the 
act  was  a  general,  pnbUc  law.  It  was  conced- 
ed that  the  act  probibiOi^  keeping  open  a 
barber  shop  on  Sundays  would  be  valid  If  of 
general  and  uniform  application  to  all  la- 
borers, and  the  constltutionaUty  of  such  a  law 
is  thoroughly  established.  The  distinction 
was  there  pointed  out  that  where  leglaladon 
concerns  laborers,  and  there  Is  no  reasonable 
ground  of  distinction  or  division  Into  classes, 
the  general  class  Indndes  all  laborers,  and, 
barbers  being  only  a  branch  of  that  class,  the 
law  was  iiot  general.  There  is  no  difference 
-In  the  application  of  the  principle  In  the  dif- 
ferent cases,  and  the  decisions  cited  In  sup- 
port of  the  claim  that  a  law  Is  general  al- 
thongh  applying  only  to  a  subdivision  of  a 
class  do  not  support  the  claim.  lu  Hawthorn 
V.  People,  supra,  the  act  embraced  all  per- 
sons In  the  state  brought  within  the  relation 
defined  by  It,  and  It  did  not  appear  that  there 
were  any  with  similar  rights  or  relations  ex- 
clnded  from  It  In  Cohn  v.  People,  149  111. 
486,  37  N.  E.  60,  the  trade-mark  law  of  1891 
was  held  to  be  general,  on  the  ground  that  It 
extended  to  every  association,  person,  and 
corporation  within  the  state  desiring  to  avail 
Itself  of  Its  privileges.  In  Vogel  v.  Pekoe, 
157  111.  330,  42  N.  E.  386,  the  statute,  which 
was  held  to  be  a  general  law,  applied  to  all 
wage-earners  In  the  state,  and  did  not  at- 
tempt to  select  from  that  class  any  particular 
branch  of  such  laborers.  The  law  exempting 
the  wages  of  a  defendant  who  Is  the  head  of 
a  family,  to  a  certain  amount,  from  garnish- 
ment, embraces  all  heads  of  families  In  the 
state.  There  is  an  exception  to  the  exemption 
law  where  the  claim  is  for  the  wages  of  a 
laborer  or  servant  but  It  Includes  every  la- 
borer and  servant.  There  are  laws  giving  tb 
certain  classes  a  special  lien,  but  they  are 
based  on  what  has  been  deemed  a  reasonable 
ground  of  distinction,— that  the  material,  serv- 
ices, or  keeping  enhance  the  value  of  prop- 
erty, or  are  necessary  to  existence.   A  me- 


duule'a  lien  law  has  never  dlatlngnUbed  be- 
tween those  who  erect  buildings  of  different 
kinds  or  different  material;  and,  alUiougb  uni- 
form In  application,  such  laws  have  always 
been  regarded  so  far  obnoxious,  as  conferring 
special  DrIvUeges,  that  they  are  subject  to 
strict  construction.  If  this  act  la  valid.  It 
would  be  equally  ao  If  its  benefits  were  con- 
fined to  brewers  aione,  or  to  the  manufacturers 
of  soda  or  the  dealers  In  mineral  waters.  It 
would  then,  as  it  does  now,  embrace  only  a 
part  of  the  manufacturers  of  or  dealers  in 
products  which  require  ^e  use  of  barrels, 
boxes,  or  bottles.  In  conferring  upon  the 
persons  named  in  the  act  the  exclusive  priv- 
ileges given  thereby,  of  which  other  citizens 
are  deprived,  the  constitutional  pravlalon  is 
violated. 

Section  6  of  article  2  of  the  constitution  ia 
aa  follows:  "The  right  of  the  people  to  be 
secure  in  flielr  persons,  bouses,  papers  and 
effects,  against  unreasonable  searcbea  and 
seizures,  shall  not  be  violated;  and  no  war- 
rant shall  Issue  without  probable  cause,  sup- 
ported by  affidavit,  particularly  describing 
the  place  to  be  searched  and  the  persons  or 
things  to  be  seized."  Section  4  of  the  act  la 
question  provides  as  follows:  "In  case  the 
owner  or  owners  of  any  cask,  barrel,  keg,  bot- 
tle or  box  so  marked,  stamped  and  registered 
as  aforesaid,  shall.  In  person  or  by  agent 
make  oath  In  writing,  before  any  Justice  of 
the  peace  or  police  magistrate,  that  be  has 
reason  to  believe,  and  does  believe,  that  any 
manufacthrer  or  bottler  of  ale,  porter,  lager 
beer,  soda,  mineral  water  or  other  beverage, 
or  any  other  person,  Is  using.  In  any  manner 
by  this  act  declared  to  be  unlavrftd,  any  of 
the  casks,  barrels,  kegs,  bottles  or  boxes  of 
such  person  or  his  principal,  or  that  any  Junk 
dealer  or  dealer  in  casks,  barrels,  kegs,  bottles 
or  boxes,  or  any  other  dealer,  manufacturer 
or  bottler,  has  any  such  cask,  barrel,  keg. 
bottle  or  box  secreted  In,  about  or  upon  his, 
her  or  their  premises,  the  said  Justice  of  the 
peace  or  police  magistrate  shall  Issue  bis 
search  warrant  and  cause  the  premises  desig- 
nated to  be  searched  as  in  other  cases  where 
search  warrants  are  issued,  as  Is  now  pro- 
vided by  law;  and  In  case  any  such  cask, 
barrel,  keg,  bottle  or  box,  duly  marked  or 
stamped  and  registered  as  aforesaid,  shall  be 
found  in,  upon  or  about  the  premises  so  desig- 
nated, the  officer  executing  such  search  war- 
rant shall  thereupon  arrest  the  person  or  per- 
sons named  In  such  search  warrant,  and  bring 
him,  her  or  them  before  the  Justice  of  the 
peace  or  police  magistrate  who  issued  such 
warrant,"  etc.  The  search  warrant  provided 
for  can  be  Issued  only  at  the  Instigation  of 
the  owner  of  the  property  to  be  searched  for, 
or  his  agent,  and,  as  already  shown.  Is  to 
be  employed  merely  for  the  maintenance  of 
his  rights  by  making  the  officers  of  the  state 
searchers  for  his  bottles,  kegs.  etc.  The 
premises  of  a  citizen  cannot  be  Intruded  upon, 
under  a  search  warrant,  for  any  such  private 
purpose.    Bishop,  In  his  work  on  Criminal 
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Procednre  (Tolume  1,  {  716),  states  the  rule 
by  quoting  from  the  opinion  In  Bobinson  t. 
Richardson,  13  Gray,  464,  as  follows:  "Search 
warrants  were  never  recognized  by  the  com- 
mon law  as  processes  which  might  be  availed 
of  by  Individuals  in  the  course  of  civil  pro- 
ceedings or  for  the  maintenance  of  any  mere 
private  right,  but  their  use  was  confined  io 
cases  of  public  prosecutions  Instituted  and 
pursued  for  the  suppression  of  crime  or  the 
detection  or  ptmlsbment  of  criminals,  liven 
in  those  cases,  If  we  may  rely  on  the  au- 
thority of  Lord  Coke,  their  legality  was 
formerly  doubted;  and  Lord  Camden  said 
that  they  crept  Into  the  law  by  imperceptible 
practice.  But  their  legality  has  long  been 
considered  to  be  established  on  the  ground 
of  public  necessity,  because  without  them 
felons  and  other  malefactors  would  escape 
detection."  The  record  in  this  case  illustrates 
the  well-understood  purpose  of  the  act  as  well 
as  the  manner  of  Us  prosecution.  The  com- 
plaint and  warrant  are  each  a  printed  form, 
not  intended  to  describe  a  parUcuIar  offeDse, 
but  made  in  advance  to  fit  all  cases,  ready  to 
be  sworn  to,  without  regard  to  the  facts  of 
particular  cases.  The  property  charged  to  be 
in  the  possession  of  the  defendant,  and  direct- 
ed to  be  seized  and  brought  before  the  court, 
Is  a  part  of  the  printed  matter,  for  use  on  all 
occasions.  The  printed  complaint  describes 
the  property  as  "four  hundred  of  said  bottles 
and  forty  of  said  cases  and  boxes,"  and  the 
warrant  as  "said  forty  casks,  barrels,  kegs, 
boxes,  and  said  four  hundred  bottles,  or  some 
part  thereof."  No  wonder  there  should  be  a 
variance  between  such  an  afSdavit  or  war- 
rant and  the  facts  of  the  particular  case,  as 
there  was  here. 

This  section  of  our  constitution  Is  identical 
with  the  fourth  amendment  to  the  constitu- 
tion of  the  United  States,  except  that  It  sun- 
stltutes  the  word  "affidavit  for  "oath  or  af- 
firmation." It  is  a  step  beyond  the  constitu- 
tion of  the  United  States,  in  requiring  the  evi- 
dence of  probable  cause  to  be  made  a  perma- 
nent record  in  the  form  of  an  affidavit;  other- 
wise, it  Is  the  same.  It  has  been  uniformly 
held,  wherever  the  question  has  arisen  under 
a  statute  or  constitution  containing  such  pro- 
vision, that  the  oath  or  affirmation  must  show 
probable  cause  arising  from  facts  within  the 
knowledge  of  affiant,  and  must  exhibit  the 
facts  upon  which  the  belief  is  based,  and 
that  his  mere  b^ief  is  not  sufficient  U.  S. 
v.  Tnreand,  20  Fed.  621;  Johnston  v.  U.  S., 
30  O.  C.  A.  612,  87  Fed.  187.  The  constitu- 
tional provisions  on  this  subject  had  their 
origin  In  the  abuse  of  executive  authority, 
and  their  design  is  to  substitute  Jndlclal  dis- 
cretion for  arbitrary  power,  so  that  the  se- 
curity of  the  citizen  In  his  property  shall  not 
be  at  the  merey  of  individuals  or  officers. 
The  general  statute  authorizing  search  war- 
rants, contained  in  the  Criminal  Code,  fully 
recognizes  this  rule  by  the  requirement  that 
the  Judge  or  justice  of  the  peace  shall  be  sat- 
isfied that  there  la  reasonable  cause  for  the 


belief  of  the  affiant,  before  he  shall  Issue  his 
warrant.  Wherever  a  statute  requires  proba- 
ble cause,  supported  by  oath  or  affirmation, 
the  complaint  must  set  up  facts,  and  cannot 
rest  on  mere  belief,  which  will  not  satisfy 
the  requirement.  Elythe  v.  Tompkins,  2  Abb. 
Prac.  4ti8;  People  v.  HefCron,  53  Mich.  527, 
19  N.  W.  170;  Ex  parte  Dlmmlg,  74  Cal.  164, 
15  Fac.  619.  A  search  warrant  can  only  be 
granted  after  a  showing  made  before  a  magis- 
trate, under  oath,  that  a  crime  has  been  com- 
mitted; and  the  law,  in  requiring  a  showing 
of  probable  cause,  supported  by  affidavit,  in- 
tends that  facts  shall  be  stated  which  shall 
satisfy  the  magistrate  that  suspicion  is  well 
founded.  The  mere  expression  of  opinion,  un- 
der oath,  Is  no  ground  for  the  warrant,  except 
as  the  facts  Justify  It  Cooley,  Const.  Lim. 
(4th  Ed.)  372:  "The  warrant  is  not  allowed 
to  obtain  evidence  of  an  intended  crime,  but 
only  after  lawful  evidence  of  an  ofEense  actu- 
ally committed."  Id.  374.  The  act  now  un- 
der consideration  does  ,  not  even  require  an 
affidavit  that  any  offense  has  been  committed, 
and  an  affidavit  which  fulfills  Its  conditions 
belongs  to  a  class  universally  condemned  by 
every  authority,  when  used  to  disturb  a  citi- 
zen In  the  security  guarantied  him  by  the  con- 
stitution. It  requires  nothing  but  the  belief 
of  the  party  making  the  affidavit;  and,  as  he 
is  not  required  to  state  any  fact  or  satisfy 
the  magistrate  that  there  Is  reasonable  ground 
for  his  belief,  he  may  Just  as  well  swear 
by  wholesale,  according  to  the  printed  form, 
to  400  bottles  and  40  kegs,  as  to  his  affidavit 
to  the  facts  of  a  particular  case.  The  act 
attempts  to  transfer  the  Judicial  discretion, 
which  the  constitution  intended  should  be 
exercised  by  the  magistrate,  from  that  officer 
to  the  party  making  the  affidavit  The  vest- 
ing of  such  discretion  in  the  magistrate  has 
been  the  main  purpose  of  constitutional  pro- 
visions of  this  character,  while  this  act  de- 
stroys the  protection  secured,  and  permits 
the  affiant  to  pass  upon  the  question  of  proba- 
ble cause.  The  search  warrant  appears  to  be 
Intended  as  a  means  of  collecting  evidence. 
The  act  not  only  avoids  the  requirement  Of 
an  affidavit  that  any  crime  has  been  com- 
mitted, but  It  provides  that  the  party  ac- 
cused shall  be  arrested  in  case  beer  bottles 
or  other  property  described  In  the  act  Is  found 
about  his  premises;  and,  when  such  prop- 
erty Is  brought  before  the  court,  the  act 
makes  no  provision  for  the  disposition  of  it 
It  is  only  after  a  search  by  the  officer  for 
botties,  kegs,  and  the  like  that  he  learns 
whether  he  Is  to  arrest  the  defendant  or  not, 
and,  If  he  falls  to  find  them,  no  arrest  Is  to  be 
made.  This  shows  that  the  object  of  the 
search  warrant  Is  to  obtain  evidence,  and.  If 
it  Is  not  obtained,  that  is  the  end  of  the  prose- 
cution. Such  a  search  is  an  tmreasonable 
<Hie.  In  Glennon  v.  Brltton,  1S6  III.  232,  40 
N.  E.  694,  the  proceeding  was  against  the 
otfending  thing  itself,  where  the  public  was 
Interested  In  Its  destruction  for  the  purpose 
of  stopping  Immoral  practices  and  crime,  and 
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It  wu  Immaterial  whether  service  was  bad 
on  the  person  In  whose  possession  It  might 
be  foond.  There  is  no  such  element  in  this 
case,  but  the  only  purpose  Is  to  aid  the  Indi- 
vidual to  collect  his  property.  The  search 
provided  for  in  the  act  Is  unreaBonable,  un- 
der the  authorities,  for  the  reasons  we  have 
given,  and  the  provision  Is  in  violation  of 
the  constitution. 

These  questions  were  neither  considered 
nor  decided  In  People  v.  Cannon,  130  N.  T. 
82,  34  N.  E.  759,  which  Is  the  main  reliance 
of  counsel  to  sustain  thla  act  The  New  York 
statute  la  much  more  comprehensive  than 
this  act,  and  Includes  dealers  In  milk  and 
cream,  and  manufacturers  and  dealers  In 
medicines,  medical  preparations,  perfumery, 
and  compounds  or  mixtures,  as  well  as  those 
embraced  in  the  terms  of  this  act  The  va- 
lidity of  that  statute  was  tested  on  the  claims 
that  it  granted  a  monopoly  to  the  manufac- 
turers of  beveragefl  by  prohibiting  the  resale 
or  gift  by  a  purchaser  of  the  contents  of  a 
bottle  which  the  manufacturer  refused  to 
sell,  and  that  It  destroyed  or  milawf  ully  de- 
creased the  trade  In  empty  bottles,  which  Is 
a  legitimate  trade,  and  entitled  to  the  equal 
protection  of  the  law.  The  statute  was  held 
not  subject  to  the  first  objection,  and  It  was 
said  that  a  buyer  of  the  contents  could  sell 
the  same  In  the  bottle,  and  deliver  the  bottle 
with  the  contents.  Am  to  the  second  objec- 
tion. It  was  held  that  the  additional  care  re- 
quired of  a  dealer  In  buying  empty  bottles 
was  not  an  unreasonable  restriction.  The 
■tatnte  only  applied  where  the  bottle  was  not 
purchased  with  the  contents  from  the  person 
or  corporation  whose  trade-mark  was  on  it; 
and,  In  the  three  cases  heard  together,  the 
judgments  In  two  were  reversed  because 
there  had  been  deposits  of  money  as  security 
for  the  return  of  the  bottles,  which  amounted 
to  a  conditional  sale  of  them.  The  decision 
la  not  an  authority  on  any  proposition  In  this 
case.  The  Judgment  is  reversed.  Judgment 
leversed. 

(se  Ohio  St.  SO) 

WRIGHT  et  al.  v.  FRANKLIN  BANK  et  at 

(Supreme  Conrt  of  Ohio.    Nov.  1,  1898.) 
Tbusts— Debts  or  Thdstsb— Liabiijtt  of  Estatb 

—  AtTAOBKBITT  —  EZBDOTIOIT  —  FaOPBRTT  8lIB- 
JBOT— DBBDS— HORTBAOBS  — RBCORDATIOK  — AB< 
BIONlfBltTt  FOR  CRBDITORS. 

1.  Lands  held  In  trust  cannot  be  sold  on  ex- 
ecution for  the  payment  of  the  debts  of  the 
trustee,  and  Jadgmenta  against  such  tmstee 
are  not  liens  upon  such  lands. 

2.  Any  vested  interest  in  lands,  whether  held 
by  legnrl  or  equitable  title,  may  be  Attached 
and  sold,  as  upon  execution,  to  pay  the  debts 
of  the  owner. 

3.  A  mortgage  upon  an  estate,  or  any  inter- 
est therein,  le^al  or  equitable,  to  be  valid  a» 
against  third  persons,  must  be  signed,  acknowl- 
edged, witnessed,  and  recorded,  as  provided  In 
sections  4106,  4133.  Bev.  St 

4.  An  attachment  levied  upon  an  equitable 
interest  In  real  estate  has  preference  over  an 
nnrecorded  mortgage  on  such  interest. 

5.  A  deed  of  aaisimimeiit  for  the  benefit  of 
creditors,  in  dne  forn^  made  and  delivered  in 


a  sister  state,  where  the  parties  at  the  time 
resided,  and  conveying  real  estate  situated  in 
this  state,  tates  ettect  from  the  time  of  Its  de- 
livery, and  has  preference  over  an  unrecorded 

mortgage  upon  such  real  estate. 

6.  As  aprainst  subsequent  bona  fide  par- 
chasers  without  notice,  a  deed  of  conveyance 
of  lands  duly  executed  must  be  recorded  as 
provided  in  section  4134,  Rev.  St.,  but  anch 
record  is  not  required  as  against  other  parties. 

(Syllabos  by  the  Court.) 

Error  to  circuit  court,  Hamilton  county. 

Action  by  James  O.  Wright  against  the 
Franklin  Bank  and  others  to  enforce  and 
marshal  liens  against  the  estate  of  Thomas 
B.  Youtsey.  George  P.  Wiishire,  receiver  of 
the  First  National  Bank  of  Newport  was 
subsequently  made  a  party.  A  Judgment 
was  rendered,  from  which  the  receiver  and 
plalntUT  bring  error.  Affirmed. 

The  facts  as  dlscloaed  by  the  record  neces- 
sary to  a  full  understanding  of  thla  case  are 
as  follows:  In  the  year  18^  O^omaa  R 
Youtsey  and  others  became  the  owners  of  a 
tract  of  land  In  Hamlltcm  county,  Ohio, 
known  as  the  "Hyde  Park  Syndicate  Proper* 
ty."  The  interest  of  Hr.  Youtsey  In  the  prop- 
erty was  somewhat  greater  than  the  undi- 
vided one-sixth  part  thereoL  The  legal  title 
to  the  property  was  taken  In  the  name  <rf 
James  B.  Mooney,  In  trust  for  the  persons 
coniposing  the  syndicate.  As  such  trustee  he 
had  full  power  to  sdl,  convey,  or  lease  the 
property,  or  any  part  thereof,  at  such  times, 
to  such  persona,  and  upon  such  terms  as 
he  might  deem  brat  To  enable  Hr.  Yout- 
sey to  pay  for  his  Interest  In  the  property, 
the  plaintiff  in  emw  James  0.  Wr^bt  exe- 
cuted as  maker,  tye  the  accommodation  oC 
Mr.  Youtsey,  promissory  notes,  payaUe  to 
the  order  of  tiie  latter,  wbldi  were  discount* 
ed  by  the  First  National  Bank  of  Mewpwt. 
Ky.,  of  wtaldh  Hr.  Youtsey  was  the  cashier 
at  the  time,  and  of  which  the  other  plaintiff 
in  error,  Geoi^  P.  WUshlre,  Is  now  the  re- 
cover. The  proceeds  of  the  notes  so  dis- 
counted were  applied  by  Ur.  Youtsey  to  the 
payment  of  his  proportl<Hi  of  Uie  purchase 
money  of  the  syndicate  property.  Prior  to 
January.  16.  ISKt,  the  total  amount  of  the 
notes  executed  by  Mr.  Wright  for  the  accom- 
modation of  Mr.  Youtsey,  and  discounted  and 
used  by  the  latter  In  paying  for  his  taiterest 
In  the  property  mentioned,  was  914,660.  Jan- 
uary 16.  1896,  to  secure  ICr.  Wright  Mr. 
Youtsey  necuted  and  delivered  to  him  the 
wrltii^  of  wUch  the  fcdlowing  is  a  copy: 
"January  16,  1895.  James  a  Wright  has  In 
the  First  National  Bank  several  notes  pay- 
able to  my  ot&st.  All  these  notes  wera  made 
by  him  for  the  purpose  of  enabling  me  to 
raise  money  with  which  to  pay  my  interest 
In  the  Hyde  Park  Syndicate  in  Hamilton 
coun^*  Ohio,  and  I  have  used  said  notes  for 
that  purpose.  Bfy  Interest  in  said  syndicate 
is  liable  for  the  payment  of  said  notes.  The 
Interest  of  said  James  C.  Wright  Is  that  for 
the  execution  of  said  notes  by  him,  and  all 
previous  and  spbsequent  itimilar  ones,  he  Is 
to  have,  from  the  profits  of  said  venture,  six 
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tboQsand  dollars,  llila  does  not  Include 
money  loaned  by  him  to  me  In  said  ventUEe, 
for  which  he  holds  my  notes.  T.  B.  Yont- 
sey."  The  notes  attempted  to  be  secured  by 
said  Instrnmuit,  Ave  In  nnmbert  and  amount- 
ing to  914,660,  haTe  never  been  paid.  The 
First  National  Bank  of  Newport,  Ky.,  ceas- 
ed to  do  bnsbiess  after  January  16,  1887, 
and  January  21,  1887,  the  plaintiff  In  error 
George  P.  Wflshlre  was  appointed  Its  re- 
ceiver, and  qualified  aa  sach.  January  18, 
1887.  the  defendant  In  error  the  Franklin 
Bank  began  an  action  In  the  common  pleas 
conrt  ot  Hamilton  county,  Ohio,  against 
Thomas  B.  Yontsey  to  recover  920,000,  and 
in  the  same  case  caused  a  writ  of  attadi* 
ment  to  Issue,  and  to  be  levied  upon  Yout- 
«ey'8  equitable  Interest  In  the  Hyde  Park 
Syndicate  property.  January  19,  1887.  by 
the  confession  of  Mr.  Yontsey,  It  obtained  a 
Judgment  against  him  for  the  amount  of  Its 
«lalm.  January  SO,  1887,  Mr.  YoutBey,  who 
was  a  dtlsen  of  lE^tucfcy,  and  a  resident 
of  NewpOTt,  Campbell  conn^,  In  that  state, 
erocuted  a  deed  of  assignment  for  the  benefit 
of  his  creditors  to  the  defendant  In  error 
■0.  W.  NageL  This  deed  of  assignment  was 
recorded  January  S2,  1887,  In  the  county 
clerk's  office  of  Oampbell  county,  Ky.,  and 
January  26,  1887,  in  the  recorder's  offlce  of 
Hamilton  county,  Ohio.  January  2S,  1887, 
tiie  plaintiff  In  error  James  0.  Wright  began 
an  action  in  the  common  pleas  court  of  Ham- 
ilton county,  Ohio,  against  Thomas  B.  Yont- 
sey, to  recover  ot  him  the  sum  of  926,717.81. 
Embraced  In  the  sum  sued  for  by  Wright; 
and  forming  a  part  of  bis  cause  of  action, 
waa  his  claim  against  Mr.  Youtsey  for  $14,- 
650  and  Interest,  the  amount  of  tiie  liability 
of  Mr.  Youtsey  to  Mr.  Wright,  as  accommo- 
dation makw,  of  the  five  notes  hereinbefore 
mentioned,  the  proceeds  of  which  Mr.  Yout- 
sey had  used  In  paying  for  his  Interest  in  the 
Hyde  Park  Syndicate  property.  By  confes- 
sion of  Mr.  ,  Youtsey,  Mr.  Wr^ht  obtained  a 
Judgment  against  him  immediately  for  the 
amount  sued  for,  upon  which  an  ezecutloa 
was  Issued  forthwith,  and  levied  uptm  the 
Interest  of  Mr.  Youtsey  In  the  Hyde  Park 
Syndicate  property,  which  had  been  attach- 
ed by  the  Franklin  Bank.  The  day  that  tbe 
Judgment  was  obtained  and  the  execution 
levied,— January  23,  1887,— Mr.  Wriest  be- 
san  tbe  action,  from  the  Judgment  in  irtilch 
the  petition  In  error  In  this  case  Is  prosecut- 
ed, against  the  Franklin  Bank,  Mr.  Nagel, 
assignee,  and  others^  to  enforce  and  marshal 
tbe  Hens  against  Yontsey's  Interest  In  the 
Hyde  Park  Syndicate  property.  In  his  peti- 
tion and  the  amendment  thereto  Mr.  Wright 
asserts  and  relies  upon  the  Hen  which  he 
claims  to  have  obtained  by  virtue  of  the  writ- 
ing of  January  16,  1895,  signed  by  Mr.  Yout- 
sey, and  hereinbefore  set  out  Tbe  Judg- 
ment which  Mr.  Wright  obtained  against  Mr. 
Youtsey  be  subsequently  assigned  to  the 
First  National  Bank  of  Newport,  and  the 
plaintiff  in  error  George  P.  WOshlre,  receiver 


of  that  bank.  Is  entitled  to  the  benefit  of 
said  assignment,  and  to  the  Uen,  if  any, 
which  Mr.  Wright  obtained  by  the  above 
writing  of  January  16,  188S,  and  he  •wai, 
therefore,  by  sup^mental  fading,  made  a 
party  to  tbe  action  In  the  lower  court,  and 
filed  his  aiuwer  and  cross  petition,  and  he 
is  before  this  court  as  one  of  the  i^ntlffs 
In  error.  Upon  the  hearing  of  the  cause  by 
the  circuit  court  It  adjudged  that  the  Frank- 
lin Bank  had  a  superior  Hen  upon  M^.  Yont- 
sey's interest  in  the  Hyde  Park  Syndicate 
property  by  reason  of  Its  attachment,  and 
that  C  W.  Nagel,  assignee  of  Bir.  Youtsey 
for  the  benefit  of  his  creditors,  upon  the  sale 
of  Mr.  Youtsey's  interest,  would  be  entitled 
to  the  balance  of  the  proceeds  of  sale  of 
the  propert7,  after  the  satisfaction  of  tiie 
claim  of  the  Franklin  Bank.  The  petition  In 
error  In  this  court  Is  prosecuted  to  reverse 
tbe  Judgment  of  the  circuit  court 

Mackoy  &  Lowman,  for  plaintiffs  In  error. 
Healy  &  Brannan  and  Burch  &  Johnson,  tor 
defendant  In  error  Franklin  Bank.  Gusta- 
vus  H.  Wald,  Charles  B.  WIlby,  and  L.  J. 
Crawford,  for  defendant  In  error  C  W. 
NageL 

BtTBKET,  J.  (after  stating  the  facts).  The 
defendants  In  error  do  not  seem  to  ccmtend 
that  Qie  body  of  the  writing  of  January  16, 
1896,  sipied  by  Bfr.  Youtsey,  Is  Insufficient  In 
form  to  create  a  Uen  upon  his  Intwest  In  the 
syndicate  property;  and  for  the  purposes  ot 
this- case  It  may  be  conceded  to  be  so.  To 
properly  dispose  of  this  case  It  la  necessary 
to  condder  the  prtndples  of  law  apidlcable  to 
the  subject-matter  In  hand  generaUy,  which 
we  now  proceed  to  do.  It  has  been  held  by 
this  court  that,  where  an  owner  of  land  con- 
tracts to  sell  the  same  to  another  paaim,  such 
vendor  holds  the  tllte  In  trust  for  the  pur- 
chaser, to  the  extent  that  the  purchase  nuui- 
ey  has  been  paid.  Churchill  v.  Little,  23 
Ohio  St  308;  Manley  v.  Hunt,  1  Ohio,  257; 
Minns  v.  Motsc,  15  Ohio,  569;  Jjetterson  T. 
Dallas,  20  Ohio  St  68;  Butler  v.  Brown,  B 
Ohio  St  211.  It  has  also  been  held  that  lands 
held  ia  trust  for  another  cannot  be  levied  up- 
on and  wrid  upon  execution  against  the  trus- 
tee to  pay  his  debts;  and  Judgments  against 
the  trtistee  are  not  Hens  upon  tiie  lands  held 
by  him  In  trust  for  another.  Hanley  v.  Hunt, 
1  Ohio,  257.  In.  that  case  the  court  say:  "It 
would  be  productive  of  much  mlsdilet  to 
make  trust  estates  liable  to  Judgmente 
against  the  trustees.  Such  a  prlndiAe  nevet 
has  been,  and,  we  trust,  never  will  be,  recog- 
nized In  this  state."  That  case  was  fcdlowed 
and  approved  in  Butler  v.  Brown,  6  Ohio  St 
215.  From  these  holdings  It  follows  that 
lands  held  in  trust  cannot  be  taken  In  exeea- 
tlon  against  the  trustee  for  tbe  payment  of 
his  debts.  But  lands  held  subject  to  Uens, 
whether  legal  or  equitable,  may  be  taken  un- 
der execution  or  attadunent,  and  sold  with 
the  Hens  resting  thereon;  or,  if  no  purchaser 
can  be  found,  the  Uen^  Indudlvg  the  exicu- 
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tions  and  attachmenta,  may  be  manbaled, 
and  the  proceeds  of  the  sale  distributed  ae- 
cording  to  the  rights  of  the  parties.  lAnds 
held  in  trust  tw  another  are  thus  preserved 
for  the  beneficial  owner,  free  from  the  debts 
of  the  trustee;  but  lands  burdened  with  liens 
are  liable  to  be  seized  in  ececatton  for  the 
payments  of  the  holder's  debts.  This  diCter- 
ence  between  trusts  and  liens  reconciles  many 
cases  which  otherwise  seem  In  conflict. 
Lands  held  a  pvap&Ay  executed,  but  unre- 
corded*  deed,  are  also  free  from  the  debts  of 
the  grantor,  whether  attempted  to  be  reached 
in  an  assignment  fbr  the  benefit  of  creditors 
nude  by  him,  or  upon  an  attachment,  Judg- 
ment, or  execution  i^ainst  him.  The  title  un- 
der such  a  deed  Is  good  as  against  everytbing 
except  a  subaeqaent  bona  fide  porcbaser  with- 
out notice. 

By  section  637^  Rev.  St,  lands  and  t«ie- 
ments,  including  vested  Interests  therein,  are- 
made  subject  to  the  payment  of  debts,  and 
liable  to  be  talcen  on  execatlon,  and  sold  at  Ju- 
dicial sale;  and  by  virtue  of  section  5555,  Id., 
lands  .and  tenements,  whether  held  by  legal 
or  equitable  title,  are  made  liable  to  be  seized 
and  sold  under  attachment  for  the  payment 
of  debts.  To  make  the  statutes  as  to  real 
estate,  and  all  interests  therein,  consistent, 
the  general  assembly.  In  1887,  so  amended 
flection  4106,  Rev.  St,  as  to  require  deeds  and 
mortgages  of  any  estate  or  interest  In  real 
IHwperty  to  be  signed  by  the  grantor  or  mort- 
gagor, and  acknowledged  before  a  proper  of- 
ficer in  the  presence  of  two  witnesses,  and  to 
be  recorded  In  the  office  of  the  recorder  of  the 
county,  haws  1887,  p.  133.  Mortgages  so  ex- 
ecuted, whether  on  an  estate  In  real  property 
or  ou  only  an  interest  therein,  take  effect  from 
the  time  of  the  d^very  to  the  recorder,  and 
deeds  so  executed,  conveying  the  estate,  or 
only  an  Interest  therein,— that  Is,  an  equity, 
—take  effect  &om  delivery,  except  as  against 
subsequent  bona  fide  purchasers  without  no- 
tice, and  as  i^alnst  such  the  deed  mnst  be 
also  recorded.  These  amendments  of  the 
Btatntes  require  all  instruments  In  the  nature 
of  a  mortgage,  either  legal  or  equitable,  to  be 
signed,  acknowledged,  witnessed,  and  record- 
ed; and,  until  so  signed,  acknowledged,  wit- 
nessed, and  delivered  for  record,  the  same  are 
without  effect  as  to  third  persons.  Th^  8tat< 
utes  on  this  subject  before  the  amendments 
of  1887  were  substantially  different  from  the 
present  acts,  and  the  decisions  of  this  ooort 
construing  those  statutes  are  not  api^icable  to 
the  statutes  as  now  enacted. 

Oomlng  now  to  this  case,  It  Is  clear  that  the 
paper  signed  by  Mr.  Toutsey  was  intended 
to  create  only  a  lien  In  favor  of  Mr.  Wright, 
and  not  a  trust  The  paper  eaunot  be  con- 
strued to  create  both  a  lien  and  a  trust,  as 
they  are  the  opposltes  of  eadi  other.  In  a 
trust  the  property  Is  held  for  another,  while 
in  the  case  of  a  lien  it  ts  held  by  the  holder 
for  himself,  but  burdened  with  a  charge,  com- 
monly called  a  lien,  In  favor  at  anottier.  The 
law  appUcable  to  Uena  must,  therefore,  rule 


this  case,  and  not  the  law  applicable  to  trusts. 
Neither  does  this  case  depend  upon  the  law 
of  purchasers  for  value,  but  upon  the  law 
of  the  priority  of  an  attachment  or  deed  at 
assignment  for  the  bmeflt  of  creditors  over  a 
defective  unrecorded  mortgage.  By  virtue  of 
section  55^,  Rev.  St.,  the  interest  In  the  syn- 
dicate property,  even  though  It  was  only  an 
equity,  could  be  attached  and  S(dd  as  npon 
execution,  and  the  purchaser  would  receive  a 
good  title  to  such  Interest  in  the  syndicate, 
and  the  Franklin  Bank  and  the  assignee  un- 
der the  deed  of  assignment  would  receive  the 
proceeds  of  the  sale  without  the  aid  of  a  court 
of  equity.  Sbonld  there  be  no  bidder,  the 
liens  could  be  marshaled,  and  the  proceeds  of 
the  sale  distributed;  but  the  lien  of  the  at- 
tachment and  the  conveyance  under  the  deed 
of  assignment  would  remain  in  full  force  as 
legal  lights  fastened  upon  the  estate  held 
by  an  equitable  title,  and  would  both  have 
preference  over  the  defective  and  unrecord- 
ed mortgage  held  by  Mr.  Wright.  If  Mr. 
Wright's  paper  had  been  acknowledged,  wit- 
nessed, and  recorded,  It  would  have  operated 
as  a  Ie;;al  mortgage  upon  an  estate  held  by 
an  equitable  title,  and  would  have  taken'  pri- 
ority over  the  attacliment  and  deed  of  esaign- 
ment;  but  as  the  case  stands,  his  paper  cre- 
ated no  charge  or  lieu,  legal  or  equitable,  up- 
on the  Interest  In  the  syndicate  property,  as 
against  third  parties  asserting  legal  rights. 

The  deed  of  assignment  was  executed  and 
delivered  in  the  state  of  Kentucky,  where  all 
the  parties  resided,  and  conveyed  property  hi 
Hamilton  county,  in  this  state.  Such  a  deed 
could  not  be  filed  with  the  probate  Judge,  and 
take  effect  from  the  time  of  Its  delivery  to 
him,  as  required  by  section  6335,  Rev.  St 
The  deed  In  this  case  was  in  due  form,  and 
took  effect  from  the  time  of  Its  delivery  to  the 
assignee.  Johnson  v.  Sharp,  31  Ohio  St  61L 
This  was  two  days  before  the  suit  to  marshal 
Ileus  was  commenced,  and  therefore  no  ques- 
tion of  Us  pendens  arises  In  this  case.  True, 
the  deed  of  assignment  was  not  recorded  In 
the  office  of  the  recorder  of  Hamilton  countly 
until  two  days  after  the  commencement  of  the 
action  to  marshal  liens,  but  such  record  is 
only  necessary  as  to  subsequent  bona  fide 
purchasers  without  notice,  and  there  Is  no 
such  purchaser  In  this  case.  The  deed  of  as- 
signment, therefore,  passed  tlUe  from  Its  de- 
livery. 

Much  reliance  is  placed  by  connsel  for  plain- 
tiff in  error  upon  the  case  of  Kemper  v.  Camp- 
beU.  44  Ohio  St  210,  6  K.  B.  606,  but  that 
case  is  in  full  accord  with  the  views  here  ex- 
pressed. There  is  no  error  In  the  reconl. 
Judgment  aflirmed. 

(69  Oblo  St.  ») 
OGLESBT  V.  THOMPSON. 
(Supreme  Court  of  Ohio.    Oct.  11,  1898.) 

Pi.BTHaRSHlP— AOCOCSTIXO — BUBOBM  OV  PBOOV^ 
jL*I>aMSXT.  . 

1.  In  a  suit  for  an  account  by  one  partner 
agninst  another,  no  Judgment  can  be  rendered 
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in  favor  of  either  party  fOT  any  anm  until  the 

ftccoant  baa  been  stated,  and  the  balance  due 
either,  if  any,  thus  ascertained. 

2.  The  burden  of  proof  in  such  case  fs  on  the 
plaintiff  to  fnrnisfa  the  evidence  requisite  to 
enable  the  court  to  state  the  account;  and,  if 
he  fails  in  this,  he  fails  in  bis  action,  and  the 
petition  should  be  dismissed,  nnless,  for  good 
cause  ehown,  a  new  trial  la  allowed. 

(SyllabuB  by  the  ConrLJ 

Error  to  circuit  court,  Warren  county. 

Action  by  WUIfajn  C.  Tfaompaon  against 
Joseph  M.  Oglesby,  executor  of  the  will  of 
Thomaa  F.  Johnson,  deceased.  There  was  a 
judgment  for  plaintiff  in  the  common  pleas, 
and  defendant  appealed  to  the  circuit  court, 
where  plaintiff  obtained  a  judgment*  and  de- 
fendant brlnga  error.  Bevecsed. 

W.  F.  Eltzroth  and  W.  Chester  Maple,  foe 
plalntlfC  In  error.  W.  0.  Thompson,  in  pro. 
per, 

MINSHALL,  7.  The  plaintiff  below,  WI^ 
11am  O.  Thompson,  on  April  27,  1894,  com- 
menced In  the  common  pleas  court  of  War- 
ren comity  an  actton  against  Joseph  IS.  OgleA- 
by,  executor  of  Thomas  P.  Johnson,  deceas- 
ed, alleging  tbRt  he  and  the  deceased,  on  or 
about  the  1st  day  of  October,  1880,  entered 
into  a  partnersh^>  for  the  practice  of  the  law 
at  Lebanon,  Ohio,  and  continued  therein 
from  that  day  imtll  January.  1,  1891;  that, 
during  the  time,  lliey,  as  such  partners,  did 
a  lai^e  amount  of  btisiness;  and  that  the 
amonnt  of  fees  collected  by  the  deceased 
alone  amounted  to  not  less  than  f 21,000.  Tbe 
plaintiff  admits  that  be  received  part  of  the 
fees,  but  does  not  state  how  much;  that  no 
settlement  had  ever  been  made  between  tiie 
parties,  nor  between  the  plaintiff  and  the 
administrator.  He  claims  that  at  least  f8,000 
is  due  him,  and  prays  that  an  account  may 
be  taken  of  the  affairs  of  the  partnership. 
The  defendant  admitted  his  representative 
character  of  the  deceased,  but  denied  all  the 
other  allegatlona  of  the  petition.  After  a 
judgment  for  tiie  plaintiff  In  the  common 
pleas,  tbe  defendant  appealed  to  the  circuit 
court  The  case  was  heard  on  the  pleadings 
and  the  evidence,  and  the  court  rendered 
judgment  for  tbe  plaintiff  for  the  sum  of 
$1,395.30,  ivon  tbe  following  finding  of  tacts: 
"First  That  a  partnership  existed  between 
tbe  said  plaintiff  and  the  said  Thomas  F. 
Johnson,  as  in  aald  plalntifTs  petition  set 
forth,  and  that  tiie  same  Is  unsettled.  Second. 
That  said  Thomas  F.  Johnson  received  all  the 
fees,  in  what  was  known  as  the  'Ryan  & 
MHroy  Case,*  in  Hamilton  county,  Ohio, 
amounting  to  the  sum  of  f2,648.58,  for  which 
be  has  never  accounted  to  the  said  plaintiff; 
and  that  the  said  plaintiff  Is  entitled  to  the 
one-half  thereof,  to  wit.  the  snm  pf  $1,274.26. 
together  with  Interest  thereon  from  the  date 
of  the  filing  of  thia  suit,  AprU  27.  1891,  and 
amounting  to  the  sum  of  $121.13,  In  all  the 
sum  of  $1,395.30,  and  ought  to  recover  the 
same.  Third.  And  the  court  does  further  find 
that  they  are  unable  to  state  the  account  be- 


tween the  parties  as  to  any  other  matter  of 
the  partnership."  The  defendant  excepted  to 
tbe  judgment  rendered  upon  this  finding  of 
facts,  and  prosecutes  this  proceeding  in  err 
ror  for  its  reversal. 

It  is  difficult  to  see  bow  this  judgment  can 
be  permitted  to  stand.  Tbe  court  found  that 
a  partnership  bad  existed  as  alleged,  but  did 
not  undertake  to  stata  the  account  between 
tbe  parties.  It  declared  its  inablUt?  to  do  so. 
It  found,  however,  as  to  one  transaction,  that 
the  decedent  had  cOUected  an  the  fees,  and 
not  accounted  for  any  part  to  tbe  plaintiff, 
and  rendered  judgment  for  the  amount.  The 
judgment  4s  not  warranted  by  the  finding. 
For  aught  that  appears,  on  a  settlement  of 
the  account  tbe  plaintiff  may  be  Indebted  to 
the  estate  of  tbe  decedent,  or  the  real  bal- 
ance in  favor  of  the  plaintiff  may  be  much 
less  than  the  Judgment  Tbe  plaintiff  bad 
the  burden  of  showing  that,  on  a  settlement 
of  tiie  accounts  of  the  partnership,  a  balance 
was  due  hhn.  If  the  evidence  offered  was  hi- 
Bufllclent  to  show  tiiii^  then  he  would  neces- 
aarlly  fail  In  his  actimi  for  the  want  of  proof; 
for  the  finding  will  admit  of  but  one  inter- 
pretation, and  that  Is  that  there  had  not  been 
sufficient  evidence  offered  to  enable  the  court 
to  state  an  account.  It  Is  always  tiie  duty 
of  a  court  In  a  suit  for  an  account  to.  state 
it,  If  possible,  from  the  evidence  offered;  but. 
If  this  Is  not  possible  according  to  tiie  rules 
by  which  issues  of  fact  are  determtaed,  It 
can  do  but  one  tbingr-diamiss  tbe  action  for 
an  account  An  ascertainment  of  the  state 
of  the  accounts  Is  a  necessary  predicate  to 
the  roidltion  of  any  judgment  in  favor  of  the 
platatiff.  Ashley  v.  Williams,  17  Or.  441.  21 
Pac.  556;  Maupin  v.  Daniel,  8  Tenn.  Ch.  223; 
HaU  V.  Clagett.  48  Md.  223;  Shiter  v.  Amett. 
81  Va.  432;  Davldspn  v.  WUson,  3  DeL  Ch. 
307,  317;  Rick  Keltay,  X  Mockey.  21.  In 
Ashley  v.  WfUIams,  it  is  correctiy  said  that 
"wbere  there  are  Issues  as  to  the  existence  of 
the  partnership,  and  the  condition  of  ita  ac- 
counts and  business,  the  burden  of  proof  Is 
on  tbe  plaintiff,  and.  If  he  cannot  furnish  suf- 
ficient evidence  to  enable  the  court  to  state 
a  partnership  account,  his  suit  necessarily 
falls."  See,alBO,Maupln V.Daniel. supra.  This 
Is  the  purport  of  all  tbe  cases.  No  other  rule 
could  be  adopted  conslstentiy  with  the  ends 
of  justice.  A  partner  has  no  right  to  recover 
of  his  co-partner  any  part  of  the  earnings  or 
proflta  of  the  business,  until  it  has  been  as- 
certained that  earnings  or  profits  have  been 
made,  and  on  account  stated  between  the 
parties  as  to  the  amount  received  by  each. 
The  cases  of  Bvans  v.  Montgomery.  50  Iowa, 
325,  Bevans  t.  SuIUVan,  4  GUI,  383,  Martin 
V.  Smith,  53  N.  T.  Super.  Ct  277,  and  Lan- 
geU  V.  Langetl,  17  Or.  220,  20  Pac.  286,  dted 
by  the  defendant  In  error,  do  not  conflict  with 
this  view  or  tbe  cases  above  cited.  They  go 
no  fnrtbw  than  to  hold  that  It  is  the  du^  of 
tbe  court  to  state  an  account  If  possible,  and 
that  absolute  accuracy  Is  not  necessary.  This 
may  be  said  to  be  true  of  all  litigation;  abso- 
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lute  certainty  Ib  not  required.  Disputed  facta, 
In  dvil  suits,  are  determined  upon  reasonable 
probabilities,— a  mere  preponderance  of  eri- 
dence  Is  sufficient  to  determine  the  affirma- 
tive of  an  Issue.  The  cases  referred  to,  how- 
ever, afford  no  authority  for  saying  that  the 
court  may  speculate  as  to  the  state  of  the  ac- 
counts, or  allow  a  recovery  for  an  Item,  with- 
out any  proof  as  to  the  state  of  the  accounts 
as  between  the  partners.  In  Slater  v.  Ar- 
nett,  supra,  the  syllabus  is  as  follows:  "Where 
suit  In  equity  Is  Instituted  to  settle  the  ac- 
counts of  a  dissolved  firm,  one  of  the  mem- 
bers being  dead,  and  the  report  of  the  mas- 
ter to  whom  the  accounts  have  'been  refer- 
red shows  that,  after  diligent  search,  he  has 
been  unable  to  discover  and  report  any  evi- 
dence whatever  to  base  a  statement  of  the 
true  condition  of  affairs  between  the  mem- 
bers of  the  late  firm,  and  of  its  assets,  etc., 
the  court,  not  t>elng  able  to  proceed  to  Judg- 
ment upon  suppositions  and  presumptions 
without  evidence,  can  do  no  better  than  to 
withhold  its  hand,  and  to  leave  the  parties 
to  stand  wbere  they  have  placed  tfaemselTes 
before  the  suit  was  brought" 

We  are,  then,  of  the  opinion  that  the  Judg- 
ment should  be  reversed,  and  cause  remand- 
ed to  the  circuit  court  for  further  proceedings. 
The  plaintiff,  on  motion,  may  be  awarded  a 
new  trial,  If  he  can  make  the  proper  showing; 
and,  If  not,  his  motion  should  be  overruled, 
and  his  petition  dismissed.  Of  course,  his 
"showing"  must  involve  assurance  to  the 
court  that  he  can  produce  evidence  not  pro- 
duced at  the  former  trial,  and  which  he  could 
not  then,  by  the  use  of  ordhiary  diligence, 
have  produced,  tending  to  show  that  an  ac- 
count may  be  stated  between  the  parties 
touching  the  partnership.  Judgment  revers- 
ed, and  cause  remanded  to  the  drcnit  court 
for  further  proceedings. 

{»  Ohio  St.  ») 

ANDBEWS     JOHNS  et  al. 

(Supreme  Court  of  Ohio.    Oct.  U,  1898.) 

AasiaxBB's  Pass  —  **pRocBBDa  of  Rial  Bstatb 
Sold**— Pbrobntaob  ox  Crioitob 

UOKTOAOE,  Wbbn. 

1.  The  term,  "proceeds  of  the  real  estate 
•old,"  found  in  section  6357,  Bev.  St.,  implies 
money  arising  from  the  sale  actually  received 
and  accounted  for  as  such  by  the  aesignee. 
Upon  money  so  received  he  is  entitled  to  the 
percent&Re  compensation  named  In  the  section 
above  cited. 

2.  But  where  the  land  offered  for  sale  by  the 
assignee  is  bid  In  by  a  mortgage  creditor  whose 
mortgage  is  the  first  lien,  and  the  bid  is  less 
than  the  amount  ot  the  debt  so  secured,  taxes, 
and  costs,  the  mortgagee  is  not  re^nired  to 
pay  over  to  the  assignee,  nor  into  court,  the 
amount  of  such  bid,  and  In  sach  case  the  as- 
signee is  not  entitled  to  the  percentage  com- 
pensation provided  in  said  section. 

(Syllabus  by  the  Oourt) 

Error  to  circuit  court,  Butler  county. 

Allen  Andrews,  assignee  of  Mary  Johns,  Jr., 
and  Susan  Johns,  filed  an  account  as  such  as- 
signee. Albert  Hughes,  mortgagee  and  cred- 


itor of  the  Insolrente,  prosecnted  exceptions 
to  such  account,  which  were  tried  on  appeal 
In  the  court  of  common  pleas,  and  the  excep- 
tions were  euetalned  in  part  Motion  for  new 
trial  was  beard  and  overmled,  and,  on  error 
to  the  circuit  court  prosecuted  by  the  as- 
signee, tbe  Judgment  of  the  common  pleas 
was  aflBrmed,  and  the  assignee  brings  error. 
Affirmed. 

On  request  the  court  of  common  pleas  stat- 
ed its  findings  of  fact  and  law  separately,  as 
follows:  That  on  July  8,  1893,  Mary  Johns, 
Jr.,  and  Susan  Johns,  made  an  assignment  un- 
der the  statute  for  the  benefit  of  creditors  to 
Allen  Andrews,  who  gave  bond  in  the  sum  of 
(20,000,  and  duly  qualified  as  said  assignee, 
and  executed  said  trust  and  on  said  day  filed 
a  petition  for  the  sale  of  said  real  estate. 
That  said  real  estete  was  at  the  time  incum- 
bered by  mortgages  as  appears  of  record,  and 
that  the  assignee,  at  the  request  of  the  mort- 
gagees and  the  assignors,  delayed  the  sale  of 
said  property  until  the  same  was  advertised 
and  sold  as  appears  of  record.  That  no  other 
property  or  assete  of  any  character  came  in- 
to the  hands  of  said  assignee,  and  that  said 
real  estate  was  bid  off  and  purchased  at 
the  sale  so  made  by  said  assignee  by  said  de- 
fendant Albert  Hughes,  who  held  the  first 
mortgage  lien  on  said  real  estete,  and '  that 
the  same  sold  for  the  sum  of  f5,900,  which 
was  not  sufficient  to  pay  the  taxes,  costs,  and 
mortgage  claim  of  said  Albert  Hughes.  That 
the  proceeds  of  said  sale  were  distributed  by 
the  order  of  the  probate  court  as  appears  of 
record.  The  court  finds  that  said  assignee,. 
In  and  about  the  sale  of  said  property  and  In 
the  discharge  of  his  said  trust  rendered  serv- 
ices as  follows:  Filing  petition  for  sale  of 
real  estete;  obtaining  waiver  and  service  of 
summons;  conaultetlons  with  mortgagees; 
appraisement,  advertisement  of  sole,  offering 
for  sale,  and  auctioneering  same;  conference 
and  consultetlons  with  bidder  and  mortgagees 
and  their  attorneys  in  regard  to  said  sale;  ne- 
gotiations and  consultetlons  with  mortgagees 
and  creditors  In  regard  to  setting  aside  ap- 
praisement; advertising,  offering  for  sale,  and 
auctioneer's  services  for  second  time;  read- 
vertlsing  and  offering  for  sale  the  third  time,, 
and  auctioneer's  services;  making  sale;  pro- 
curing orders;  attendance  at  court;  looking 
after  real  estate  and  proceedings  in  court; 
confirmation  of  sale,  deed,  and  distribotlon 
of  proceeds;  and  that  said  services  were  of 
the  value  of  $250.  And  that  said  assignee 
presented  to  said  probate  court,  as  required 
by  law,  a  bill  of  items  for  said  services,  which 
bfil  of  items  was  duly  verified  as  required  by 
law.  And  that  In  the  discharge  of  said  trust 
said  assignee  employed  as  his  attorneys 
Messrs.  Morey,  Andrews  &  Morey,  who  ren- 
dered legal  services,  In  and  about  the  sate  of 
said  real  estete  and  discharge  of  said  trust  at 
the  Instance  and  request  of  said  assignee,  as 
follows:  Filing  petition,  prsecipe,  and  waiver, 
and  obtelnlng  order  of  appraisement;  mak- 
ing return  of  same;  obtelnlng  order  of  sale; 
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adrerttabig  nle;  sttendbig  Hie;  obtatalne 
anas  order;  adrertlBlng  and  offering  for  nle 
tbe  aecoiid  tfaae;  ntUng  atfde  appralMment; 
obtaining  new  order  of  sale;  adTertlslng  and 
attenObig  sale  the  third  time;  eonflrmlng  eale; 
order  for  deeda  and  dtatrlbntlon;  aerrlcea  on 
motion  of  Albert  Hughes;  and  all  l^Eal  sarr- 
ices  In  aald  aaslgnetf  s  vpllcathm  to  sell  real 
estate,— and  that  said  services  were  of  the 
▼aloe  of  9148,  which  were  duly  paid  by  said 
asdgnee  to  said  attom^s.  And  that  there 
Is  no  fond  In  the  hai^  of  said  assignee  wiUi 
which  to  pay  for  said  legal  services  of  said 
assignee,  except  the  proceeds  of  the  sale  of 
said  real  estate.  And  the  court,  from  the 
foregoing  facts,  finds  as  conclnskms  of  law 
that  said  assignee  should  be  allowed  the  said 
Bom  ot  914S  so  paid  by  him  to  bis  attwneys, 
and  that  he  should  be  allowed  as  commlBsion 
flte  smn  of  98S.70  on  so  mndi  of  the  proceeds 
of  said  sale  as  were  collected  by  said  as- 
signee for  the  payment  of  costs  and  taxes, 
but  that  be  is  not  entitled  to  be  allowed  any 
eommlaslQn  on  the  balance  of  the  proceeds  of 
said  sale,  as  the  same  were  retained  by  said 
Albert  Hughes  oa  his  mwtgage  Uen;  and  ttiat 
said  assignee  Is  not  entitled  to  receive  any> 
thing  by  way  of  extnuHdtnaxy  services  so  ten- 
leted  by  said  assignee  for  the  sole  reason 
that  there  is  no  fond  ont  of  whidi  to  pay  the 
same  except  the  proceeds  of  said  s^  whtdi 
said  Albert  Hughes,  as  the  porchsaer  of  said 
real  estate,  Is  raitltled  to  retain  <hi  his  mort- 
gage U»L  It  Is  therefore  consldned  and  ad- 
judged by  the  court  that  said  assignee  pay 
and  dlstrltmte  said  |6,900,  bidng  the  proceeds 
of  said  real  estate,  as  follows:  First,  taxes, 
$1B5.22;  second,  costs,  Indndlng  %148  tMor- 
ney'B  fees,  all  coats  amounting  to  $346.10! 
third,  to  said  assigns,  as  commission  <bls 
claim  for  extraordinary  services  bdng  disal- 
lowed), f33.70;  fourth,  to  said  Albert  Hughes 
on  his  mortgage  Uen  the  bslance  of  the  ^o- 
ceeds  of  said  sale,  being  ¥6,384.98.  It  Is  or- 
dered that  the  costs  of  this  appeal  be  paid 
by  said  Allen  Andrews,  assignee,  and  said 
Albert  Hughes,  each  paying  one-half  thereon, 
and  execution  Is  awarded  therefor. 

Horey,  Andrews  &  Morey,  for  plalntifT  In  er- 
ror. Alex  F.  Hume  and  P.  O.  Conklln.  for  de- 
fendant In  error  Albert  Hughes. 

SPEAR,  a  J.  (after  stating  the  facts). 
The  legal  question  for  this  court  to  dedde  is 
this:  Is  an  assignee,  under  an  assignment 
for  the  benefit  of  creditors,  entitled  to  a  per 
centage  compensation  upon  the  bid  of  the 
purchaser  of  real  estate  sold  by  such  as- 
signee, and  bid  In  by  the  bolder  of  a  mort- 
gage, the  first  lien,  whose  claim  exceeds  in 
amount  the  amount  of  the  bid?  It  Is  con- 
tended by  plalntlfC  In  error  that  an  assignee 
Is  entitled  to  such  commission  because  the 
statute  awards  it;  and,  If  the  language  of 
the  Btetute  does  not  In  terms  allow  It,  yet 
telmees  and  Justice  to  the  assignee  require 
Rucb  construction  be  given  the  stotute,  for 
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odierwlse  the  assignee  Is  denied  compensa- 
tion tor  services  which  the  law  compels  him 
to  render  and  which  inure  to  the  benefit  of 
the  mortgagee.  Sections  of  the  Revised  Btet- 
utes  tKarlng  upon  the  aubject  are  6850  to 
6SS0e,  6S51.  63S2,  6356,  and  6357.  These 
sections  provide  that  the  assignee  shall  pro- 
ceed at  once  to  convert  all  the  assets  recdved 
by  htm  Into  money,  and  to  sdl  the  real  and 
personal  property  assigned  to  him,  elth»  for 
caah  or  upon  such  other  tenns  as  the  court 
(the  probate  court)  may  ovAer,  of  whldi  sale 
due  return  shall  be  made  to  the  court,  and 
such  sale  shall  be  set  aside  or  confirmed,  as 
the  court  may  order;  and.  If  oonflnned,  the 
court  shall  order  the  assignee  to  make  a  deed 
to  the  purchaser  for  the  real  estete  sold. 
The  court  shall  order  tlie  payment  of  all  in- 
cumbrances and  liens  upon  any  of  the  prop- 
erty sold,  or  right  oir  credlte  collected,  out 
of  the  proceeds  thereof,  according  to  priority; 
provided  that  the  assignee  may,  in  all  cases 
where  tiie  real  estete  to  be  sold  is  Incumb^ 
ed  with  liens,  or- where  any  questions  In  re- 
gard to  the  title,  cat  the  dower  estete  of  the 
wife  or  widow  of  the  assignor,  require  &  de- 
cree to  settle  the  same,  commence  a  dvfl 
action  therefor  In  toe  common  pleas  court  or 
probate  court  of  the  proper  county,  making 
an  persons  in  interest  parties  to  such  pro- 
ceedings, and  upon  hearing  the  court  shall  or- 
der a  sale  of  the  premises  for  tlie  payment  of 
incumbrances,  and  the  proceeds  of  the  real 
estate  so  sold,  after  the  payment  of  Hens 
and  tocumlnances,  shall  be  reported  to  the 
eomt  by  the  assignee,  and  disposed  of  as 
provided  in  this  chapter.  Creditors  shall  pre- 
seat  their  claims  within  six  months  to  the 
assignee  for  allowance,  and  Immediately  aft- 
er the  expiration  of  said  six  months  the  as- 
signee shall  file  to  the  court  a  report  of  the 
claims  presented,  with  the  amonnte  thereof, 
eto.  At  the  eq>lratlon  ot  eight  months  an 
account  shall  be  filed  with  the  court  by  the 
assignee,  contehiing  a  full  exhibit  of  an  his 
doings  up  to  the  time  of  filing. 

Whenever,  on  settlement,  the  same  shafi 
diow  a  balance  remaining  In  the  hands  of 
the  aSjSlgnee,  subject  to  distribution  among 
the  general  creditors,  a  dividend  shaU  be  de- 
clared by  the  probate  Judge  payable  ont  of 
such  balance  equally  among  all  the  creditors 
entitled,  to  proportion  to  the  amount  of  their 
Aspectlve  dsinu  against  the  assuror;  of 
the  making  of  which  dividend,  and  of  the 
time  of  payment  thereof,  notice  shaU  be  glT- 
en.  Before  any  divided  is  dedared,  the  as- 
signee may  be  allowed  the  follovrlng  commis- 
sion upon  the  amount  of  the  personal  estate 
collected  and  accounted  for  by  him,  and  of 
the  proceeds  of  the  real  estete  S(dd  under 
an  order  of  court  for  the  payment  of  debte. 
which  ShaU  be  received  In  fnU  compenss- 
tion  for  all  his  ordinary  services,  that  is  to 
say:  For  the  first  91.000,  at  the  rate  of  6 
per  centum;  for  all  above  that  sum,  and 
not  exceeding  95.000.  at  the  rnte  of  4  per 
centum;  and  for  aU  above  95.000.  at  the  rate 
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Of  2  per  centum.  And,  In  all  cases,  each 
further  allowance  etaall  be  made  as  by  the 
court  shall  be  considered  Just  and  reasonable 
for  bis  actual  and  necessary  expenses,  and 
for  any  extraordinary  services  not  required 
of  an  assignee  in  the  common  course  of  his 
duty;  also  such  reasonable  counsel  fees  as 
may  be  necessary  for  the  proper  administra- 
tion of  said  assignment,  whether  performed 
by  the  assignee  as  attorney,  or  such  other  as 
may  be  employed  by  him;  but  that  no  such 
fnrOier  allowance,  extraordinary  expenses,  or 
services,  or  attorney's  fees,  shall  be  allowed 
by  the  court  unless  a  bill  of  Items  be  filed 
showing  such  actual  and  necessary  or  ex- 
traordinary expenses  and  services,  or  attor- 
ney's fees,  together  with  the  affidavit  of  tb^ 
-person  incurring  such  expenses  or  perform- 
ing such  services,  showing  that  the  same 
were  performed  for  and  were  necessary  to 
the  assignment,  and  that  the  amount  chai> 
ged  Is  reasonable,  etc. 

It  will  be  obBerved  that  the  prorlslon  la,, 
where  the  land  sold  la  Incumbered,  tiiat  the' 
Incumbrance  be  aatlsfled.  "The  ooutt  shall 
order  payment  of  all  Incumbrances  and  Uena 
out  of  the  proceeds,"  Is  the  language,  but  the 
ultimate  ol^eet  sought  Is  the  satiafactlon  of 
the  Uensr-payment,  If  proceeds  arise  from 
the  sale,  bat,  In  any  event,  satisfaction  and 
cancellation.  In  order  that  the  assigned  es- 
tate may  be  settled.  The  term  "proceeds," 
when  used  In  connection  with  sale,  as  the 
lexicographers  seem  to  agree  (see  Webster, 
the  Standard,  Rapalje,  and  Bonvler),  means 
a  sum  of  money  derived  tnm  the  sale  of 
property.  If  money  be  derived  from  the  sale, 
'  then  It  baa  yielded  ''proceeds,"  and  an  order 
dtetrlbuting  such  ''proceeds"  may  follow.  If 
none  have  been  so  detlred,  then  tiiere  are 
no  funds  In  the  hands  of  the  court  fw  dis- 
tribution. If  tills  conclusion  be  correct,  Ihen 
it  would  be  fair  to  construe  section  6SST  as 
though  the  words  "collected  and  accounted 
for"  had  been  inserted  after  the  words  "pro* 
ceeds  of  real  estate,"  and  the  meaning  of  ttae 
whole  section  would  be  that  the  commission 
Is  to  be  computed  on  tiie  money  obtained 
from  both  sources.  But,  where  no  proceeds 
have  been  collected  and  accounted  for,  the 
proper'  order  would  seem  to  be  one  which 
would  provide  for  such  necessary  costs  as 
the  statute  authorizes,  and  satisfaction  of  the 
liens,  and  for  a  conveyance  which  will  vest 
In  the  purchaser  all  the  title  of  the  assignor 
at  the  time  of  the  assignment,  and  thus  dose 
out  the  trust  as  regards  that  piece  of  prop- 
erty, and  not  an  order  attempting  to  distrib- 
ute that  which  Is  not  within  the  control  of 
the  court 

Now,  where  the  land  exposed  for  sale  by  an 
Assignee,  which  Is  Incnmbend  by  a  mort- 
gage constituting  a  fl»t  Hen,  has  been  bid 
tn  'by  the  mortgagee  for  a  sum  leas  than  the 
amount  owing  on  his  mortgage,  there  can 
be  no  "pn>cee<ls,"  In  the  sense  of  money  for 
distribution;  for  the  legal  effect  of  the  bid 
and  sale,  followed  by  confirmation  and  deed, 


Is  only  to  satisfy  the  mortgage  and  the  debt 
pro  tanto,  and  vest  in  the  mortgagee  (pur- 
chaser) the  equity  of  redemption  of  the  as- 
signor, and  Is  not  to  produce  a  fund  for  dis- 
tribution. It  has  never  been  the  law  or  prac- 
tice in  this  state  to  require  a  mortgagee,  pur- 
chasing under  such  circumstances,  to  pay  the 
amount  of  his  purchase  either  to  the  officer 
making  the  sale  or  Into  court  The  reason 
is  that,  having  already  the  legal  title  subject 
to  the  equity  of  redemption  of  the  mort- 
gagor, the  purchaser  Is  In  a  sense  the  owner, 
and  requires  only  a  satisfaction  In  a  legal 
manner  of  the  equity  of  redemption,  and  of 
any  sobaequent  liens,  followed  by  possession, 
in  order  to  give  him  a  complete  title  to  the 
isjid.  To  require  the  mortgagee  to  pay  over 
to  the  assignee  In  money  the  amount  of  his 
bid,  to  be  followed  by  a  repayment  to  him 
by  the  assignee  of  all  or  the  major  part  of  the 
sum,  would  not  only  be  the  requiring  of  a 
vain  thing,  a  ceremony  Uh^leal  and  usdess, 
but  It  would  in  many  cases  work  downright 
Injustice.  It  Is  easy  to  conceive  a  ease— In- 
deed,  common  knowledge  embraces  many— 
where  the  mortgagee  has  Invested  his  entire 
property  in  the  mortgage,  and,  being  with- 
out adequate  credit,  has  not  power  to  acquire 
the  means  for  the  making  of  such  deposit, 
and.  If  such  deposit  were  a  condition  of  ac- 
ceptance of  Us  bid,  would  be  barred  entlr^ 
from  bidding,  and  he  compelled  to  stand 
and  see  the  proper^  pundiiased  by  a  stranger 
iqran  terms  wbldi  wonld  be  deetructlTe  of  his 
Interests,  and  yet  be  powerless  to  hiterpose. 
It  would  idso  give  color  to  the  pretense  that 
after  having  mortgaged  his  property,  and 

^received  full  value  from  the  mortgagee,  the 
mortgagor,  by  resortli^  to  mme  twist  of  the 

-  law,  could  practically  destroy,  or  at  least 
greatly  Impair,  the  security  of  ttte  mortg^, 
—a  proceeding  shodclng  to  the  moral  sense  as 
well  as  contrary  to  the  analogies  the  law 
In  other  cases.  True,  a  mortgagee  Inrests  his 
funds  sul^ect  to  the  law  as  to  foreclosure, 
but  this  fact  does  not  warrant  an  unnecessary 
sacrifice  of  his  Interests,  even  In  part 

If  no  "proceeds,"  within  the  fair  construc- 
tion of  ttie  statute,  arise  frc»n  the  sale,  tlien 
It  would  seem  to  follow,  necessarily,  that 
thero  can  be  no  percentage  commission.  This 
form  of  compensation  Is  analogous  to  that 
provided  for  administrators,  and  is,  primarily, 
for  the  risk,  responslbUlty,  and  trouble  In- 
volved hi  tbe  collecting  and  dlsbunlng  of 
money.  Piatt  v.  Longworth,  27  Ohio  St  13&. 
If  no  money  Is  collected  and  disbursed,  then 
no  percentage  Is  earned.  See,  also,  Shaw  r. 
Association,  6  Oblo  CIr.  Ct  R.  4L  This  con- 
clusion 18  In  accord  with  the  practice  In 
sales  by  sheriffs  and  master  commissioners, 
where  the  right  to  poundage  li  Involved,— a 
practice  based  upon  the  statute,  and  preva- 
lent, so  far  as  we  are  aware,  tai  all  sections 
of  the  state. 

The  cases  of  Ingham  v.  IJndemann,  87 
Ohio  St.  218,  and  of  McLaIn  t.  SImlngton.  Id. 
660,  are  cited  In  support  of  the  plaintiff's  con- 
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teatl(nL  We  think  tliey  do  not  sustain  it 
The  case  ^st  named  does  not  touch  upon  the 
point  of  percentage  at  alh  while  In  the  other 
the  commissions  referred  to  do  not  appear  cer* 
talnly  to  have  been  percentage  on  money  col- 
lected, although  probably  they  were;  but,  it 
they  wen  such,  It  stUl  does  not  ^tpear  that 
the  mortgaged  property  was  bid  In  by  the 
mortgagee.  In  the  absence  of  such  showing, 
the  presumption  la  that  It  vras  not;  for  we 
can  hardly  think  that  the  court  would  here 
omitted  mention  of  so  Important  a  dreum- 
atance;,  had  It  been  the  fact. 

A  case  more  nearly  azuOogons  to  the  ohe  at 
bar  Is  that  of  Stone  t.  Strong  42  Ohio  St 
68.  The  controvecty  In  this  court  arose  upon 
the  record  of  a  proceeding  by  an  administra- 
tor In  the  probate  court  to  sdl  land  to  pay 
debts,  where  the  land  whldi  was  Incnmbored 
by  mortgage  and  judgment  Uens  "was  bid  In 
at  the  sale  of  the  administrator  by  the  own- 
er ot  the  mortgage,  which  was  the  first  lien. 
After  holding  that,  where  proceedings  for 
such  sale  are  properly  Instituted,  the  executor 
or  admlDlstrator,  under  section  6165,  Rev. 
St,  is  entitled  to  compenBatlon  and  charges 
for  making  the  sale,  to  be  first  paid  before 
applying  the  proceeds  to  tiie  mortgage  or 
other  liens,  and  that  such  compensatlou  Is  to 
be  computed  by  the  per  centum  authorized 
by  section  6188  on  the  money  arising  from 
such  sale  to  be  administered,  yet,  "If  a  mort- 
gagee, whose  Uen  is  fixed  by  the  court,  be- 
comes the  purchaser  at  such  sale,  the  execu- 
tor or  admiolBtrator  Is  not  entitled  to  a  per 
centum  compensation  on  that  part  of  the  pur- 
cliase  money  applicable  to  the  satlsfactloik  of 
his  mortgage." 

The  two  sections  referred  to  are  as  follows: 

"Sec.  6165.  The  money  arising  from  the 
sale  of  real  estate  shall  be  applied  in  the  fol- 
lowing order:  First  To  discharge  the  costs 
and  expenses  of  the  sale,  and  the  per  centum 
and  charges  of  the  executor  or  administrator 
thereon,  for  his  administration  of  the  same. 
Second.  To  the  payment  of  mortgages  and 
judgments  against  the  deceased,  according  to 
their  respective  priorities  of  lien,  so  far  as 
the  same  operate  as  a  lien  on  the  estate  of  the 
deceased  at  the  time  of  his  death;  which 
shall  be  apportioned  and  determined  by  the 
court,  on  reference  to  a  master  or  otherwise. 
Third:  To  the  discharge  of  claims  and  debts, 
in  the  order  mentioned  In  this  title." 

"Sec.  618S.  Executors  and  administrators 
may  be  allowed  the  following  commissions 
upon  the  amount  of  the  personal  estate  col- 
lected and  accounted  for  by  them,  and  of  the 
proceeds  of  the  real  estate  sold  under  an  or- 
der of  court  for  the  payment  of  debts,  *  •  • 
wMiA  shall  be  received  In  full  compensation 
for  all  their  ordinary  services,  that  Is  to 
say,"  etc. 

It  will  be  noted  that  this  provision  for 
compensation  is  identical  with  that  provided 
for  assignees  by  section  6357.  The  commis- 
sion Is  to  be  upon  the  amount  of  the  person- 
al estate  collected  and  acooonted  for  by 


them,  and  of  Oie  proceeds  of  ttie  real  estate 
sold,  and  is  to  be  In  full  compensation  of  all 
th^  ordinary  services. 

Bat  It  Is  contended  that  this  decision  was 
Induced  by  the  term,  "money  cr*jBlng  from 
the  sale  of  real  estate,"  found  In  section  6166,. 
and  but  for  that  the  court  would  have  traced 
a  different  constmctltm  upon  section  S188, 
where  the  texm  "proceeds'*  la  used.'  With 
this  assumption  we  cannot  agree.  We  have 
already  found  that  when  applied  to  sales 
the  term  "proceeds"  means  money  arising 
from  the  sale,  and  we  are  to  conclude  ttiat 
the  legislatore  nsed  the  terms  In  the  two- 
sections  as  synoaymona,  which,  in  proper 
terminology,  they  ar&  Nor  Is  there  any  sx- 
presalon  In  the  oidnlw  which  gives  color 
to  the  claim  of  counsel.  Says  Johnson,  G. 
J.,  oa  page  67:  *'Hls  per  cmttun  is  to  be- 
computed  on  the  money  arising  from  the 
sale  toe  his  administration  ot  the  same. 
Where  no  money  arises  to  be  administered, 
ihae  iM  nothing  on  which  to  compute  com- 
missions. This  percentege  was  Intended  to- 
compensate  for  the  trouble  and  responsibil- 
ity of  collecting  and  paying  out  the  money. 
•  •  ♦  Here  the  moWgagee  Is  the  pur- 
chaser, and,  BO  far  as  the  purchase  money 
was  applicable  to  her  liens.  It  operated  aa 
a  satisfaction  of  her  mortgages." 

It  is  further  contended  that  In  the  case  oi 
an  asstgnee,  the  sale  of  real  estate  Is  per- 
emptory, while  with  an  administrator  It  Is 
optional.  We  know  of  no  such  distinction. 
The  statute  (section  6136)  does  not  seem  to 
countenance  It  and  no  decision  is  cited  In  Its 
support  We  do  not  believe  any  can  be 
found.  The  administrator  has  no  occasion 
to  resort  to  the  real  estate  unless  he  ascer- 
tains that  the  personal  estate  will  be  insuffl- 
clent  to  pay  the  debts,  but  if  he .  does  ascer- 
tain that  fact  his  du^  to  proceed  to  seU 
appears  to  be  just  as  Imperative  as  in  the 
case  of  an  assignee. 

Upon  the  proposition  that  by  the  construc- 
tion of  the  sections  affecting  assignments 
here  made,  cn  injustice  results  to  the  as- 
signee, In  that  he  Is  denied  compensation  for 
labor  which  he  Is  required  to  perform,  It 
would  seem  sufficient  to  say,  as  suggested 
by  counsel,  that  the  hardship  Is  not  gi-eater 
than  In  the  case  of  a  second  mortgagee  who 
forecloses  his  mortgage  only  to  see  the  first 
mortgagee  take  all  the  proceeds,  leaving  his 
expenses  to  be  Iwme  without  any  results;  or 
the  case  of  an  administrator,  as  in  Ejtone  v. 
Strong,  where  the  first  mortgagee  is  the 
purchaser.  Besides,  the  assignee  Is  not  com- 
I>^ed  to  perform  the  services.  He  accept* 
the  trust  voluntarily  and  with  whatever  risk 
may  attend  Its  performance.  If  he  finds  It 
burdensome,  or  unremuneratlve,  he  may  at 
any  time  resign.  In  response  to  this  the- 
suggestion  Is  offered  that  the  situation  In  re- 
spect to  the  question  of  compensation  would 
not  be  altered  by  a  resignation,  for  It  would' 
then  become  the  duty  of  the  court  to  appoint 
a  trustee  who  would  be  entitled  to  compen> 
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gatlon  npon  the  same  1)aidB.  Of  coarse, 
such  trustee  would  be  entitled  to  whatever 
compensatioD  the  law  glTea,  am  well  as  an 
assignee.  Jn  the  administration  ot  the  es- 
tates of  deceased  persons  the  statute  per- 
mits, nnder  certain  clrcnmslances,  that  ad- 
ministration be  committed  to  one  of  the 
principal  creditors,  and  the  practice  to  so 
appoint  Is  not  uncommon.  Possibly  practi- 
cal difficulties  might  stand  In  the  way  of  the 
appointment  of  a  mortgage  creditor  as  trus- 
tee of  an  insolvent  estate,  but  every  consid- 
eration of  fairness  would  entitle  him  to  a 
potent  voice  in  the  selection  of  such  trustee, 
and  In  making  such  choice  it  would  not  be 
difficult,  it  Is  here  suggested,  to  find  persons 
abundantly  competrat  who  would  be  satis- 
fled  to  do  the  work  for  the  chance  pre- 
sented of  obtaining  the  legitimate  compen- 
sation allowed  by  law.  Ordinarily  the  du- 
ties involve  routine  vrork  only,  and  that 
which  m^  be  performed  by  persons  of  fair 
acquaintance  witii  l^al  business,  and  only 
rarely  do  they  Involve  work  of  a  difficult 
order,  or  calling  for  the  exercise  of  more 
than  ordinary  talent  or  experience.  Pre- 
sumptively, at  least,  the  provMons  of  the 
statute  relating  to  assignmente  were  enacted 
in  tfie  Interest  of  creditors,  and  It  Is  the  duty 
of  all  courto  to  give  such  construction  to 
the  statute  and  to  d^ect  the  administration 
of  the  tmsta  In  such  manner,  as  will  reason- 
ably secure  this  end.  Complaints  are  com- 
mon of  objectionable  practices  in  this  re- 
spect in  some  localities,  where,  It  Is  charged, 
the  effort  seems  to  bie  to  conduct  assign- 
mente as  though  tii^  had  been  provided, 
primarily,  for  the  benefit  of  assignees  and 
their  attorneys.  The  faith  of  the  peo^e 
in  the  impartial  administration  of  the  law 
by  the  courta  would  be  enhanced  by  a  cor- 
rection of  the  abuse,  if  it  exists,  and  by  the 
adoption  of  methods  ot  administration  by 
which  the  righto  ot  creditors  may  be  folly 
protected  and  enforced,  and  the  trust  estate 
not  depleted  by  extravagant  charges  and 
coste,  and  no  injustice  to  any  would  result. 

It  Is  not  necessary  to  a  decision  of  this 
case  to  refer  to  the  order  of  distribution 
made  by  the  probate  courts  bu^  nevothe- 
lesB,  comment  upon  It  seems  pertinent  It 
orders  the  assignee  to  make  distribution  of 
95,900,  being  proceeds  of  the  real  estate  sold, 
of  wUch  he  was  ordered  to  pay  to  the  mort- 
gagee (pnrchasei)  95,384.88.  No  such  fund 
was  in  the  hands  ot  the  assignee,  and  it  ts 
difficult  to  see  what  purpose  such  form  of 
order  accomplishes  save  to  contuse.  The 
Inference  from  It  would  be  that  the  amount 
of  the  bid  had  been  paid  to  the  assignee  by 
the  mortgagee,  or  that  he  was  obliged  to 
pay.  Neither  assumptton  was  true.  The 
court  having  found  that  the  land  was  bid 
off  by  tiie  owner  ot  the  first  lien  tor  a  sum 
less  tiian  his  debt,  taxes,  and  costs,  an  or- 
der that  the  purchaser  pay  such  taxes  as 
were  due,  and  such  costs  as  might  properly 
be  required  of  h^n  under  the  statute,  which 


would  be  such  costs,  and  such  only,  as  were 
made  necessary  the  foreclosure,  and  up- 
on sudi  payment  s  deed  be  made  by  th« 
assignee,  would  have  met  the  sltuatitHi  as 
It  existed,  and  worked  out  the  proper  legal 
result.  True,  the  statute  speaks  of  tiie  pro- 
bate court  ordering  payment  of  Incumbran- 
ces, liens,  ^c,  but  this  presupposes  that 
proceeds  have  actually  been  received.  Where, 
however,  a  lien,  as  in  this  case,  has  been 
satisfied  by  the  bid,  but  the  debt  not  satia- 
ted, the  m^ing  of  an  order  In  such  form  is 
wholly  unnecessary,  and  Is  an  incongruous 
p^ormance.  Whetiier  or  not  the  assignee 
was  entitied  to  a  commission  on  tiie  costo 
and  taxes  paid  by  the  mortgagee  Cpnrchaser) 
we  need  not  inquire,  as  no  cross  petition  has 
been  filed  complaining  of  the  order  in  that 
respect  We  think  the  circuit  court  tras  not 
in  error  In  affirming  the  judgment  of  the 
common  pleas  to  the  effect  tMt,  as  i^cainst 
the  first  mo-tgagee  (purchaseiO*  the  asrignee 
was  not  entitled  to  percentage  compensation, 
and  the  judgment  will  be  affirmed. 


atB  JXL  my 

SFBINOFIBIiD  CONSOU  BT.  00.  v. 
HOBFFNEB. 

(Snpreme  Court  of  Illinois.   Oct  24,  1888.) 

Cariiiers— Ikjcries  to  PASseNOKRS— DAHAaBB- 
lNSTHCCTio*!— Misnomer— Evidencb — 
SuvFioiBiTCT— Res  Qebtm. 

1.  An  instruction  that  plaintiff  can  recover  If 
the  jury  find  certain  facts  which  comprise  all 
the  elements  essential  to  a  recovery  is  not  er- 
roneous on  the  ground  that  it  sums  up  and 
gives  prominence  to  plaiutifTs  evidence,  and 
omits  a  contrary  theory  shown  by  defendant's 
evidence. 

2.  Ad  Instruction  that  the  jury  must  believe 
that  plaintiff  was  not  negligent  in  preparing 
to  alight  from  defendant's  car  while  it  was  In 
motion  snffldently  calls  the  jury's  attention  to 
evidence  respecting  plaintiCs  negligence  in  at- 
tempting to  alight  from  a  moving  car. 

3.  Where  a  passenger  notifies  the  conductor 
that  she  wishes  to  alight,  and  the  car  slows 
up  on  uearing  the  place,  but  starts  suddenly 
when  she  is  preparing  to  alight,  she  may  re- 
cover for  injuries  resulting  from  being  thrown 
to  the  ground  by  the  Jerk, 

4.  Evidence  that  plaintiff  was  a  passenger 
upon  the  cars  of  the  "Consolidated  Street-Rail- 
way  Company"  and  the  "Springfield  Consoli- 
dated Bailway"  is  sufflcient  to  diow  that  she 
was  a  passenger  on  the  cars  of  the  Springfield 
Consolidated  Bailway  Company. 

5.  An  instruction  that  plaintiff  may  recover 
if  the  jury  find  certain  facts  is  not  erroneous 
for  failure  to  direct  that  such  facts  must  be 
found  by  preponderance  of  the  evidence,  if  the 
jury  have  been  so  directed  in  another  instroe- 
tion. 

6.  An  instruction  that  plaintiff  can  recover 
on  certain  facts  If  she  gave  the  conductor  rea- 
sonable notice  to  stop  the  car  does  not  assume 
that  the  notice  given  by  plaintiff  was  reasona- 
ble. 

7.  kn  instruction  to  assesB  such  damages  as. 
in  the  Judgment  of  the  jury,  will  compensate 

filalntiff  for  her  Injury,  pain,  and  suffering 
B  not  erroneous  as  permitting  the  jury  to  fix 
the  damages  without  regard  to  the  evidence. 

8.  In  an  action  for  personal  injuries,  plain 
tiiPa  statement  that  she  was  hurt,  made  Im 
mediately  after  she  was  thrown  from  defend- 
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anf  a  c&r,  and  before  she  was  picked  op,  Is  ad- 
missible as  part  of  the  res  gestse. 

9.  Ttaongh  it  appear  upon  the  trial  that  plain- 
tiff did  not  bring  the  action  in  her  real  name, 
defendant  cannot,  after  Terdiet,  withdraw  its 
plea,  and  plead  In  abatanent 

Aweal  from  appellate  court,  Tblrd  district 
Action  by  Ubby  Hoefltaer  agalnat  the 
Springfield  Oonsolldated  Railway  Company. 
There  was  a  Judgment  for  plaintiff,  wbldi 
was  affirmed  Jn  the  appellate  court  (71  UL 
App.  162),  and  defendant  appeals.  AiBlnned. 

This  Is  an  action  on  the  case  for  a  personal 
Injury,  brought  by  the  appellee  against  the 
appellant  company.  Plea  of  the  general  Issue 
was  filed,  and  the  trial  In  the  circuit  court 
before  the  Judge  and  a  Jury  resulted  hi  a 
verdict  In  favor  of  the  appellee.  Judgment 
was  rendered  upon  the  verdict.  An  appeal 
was  taken  to  the  appellate  court,  and  the 
Judgment  of  the  circuit  court  has  been  af- 
firmed. The  present  appeal  Is  taken  from 
such  Judgment  of  affirmance. 

The  facts  are  substantially  as  follows:  On 
the  evening  of  September  27,  1896,  the  ap< 
peltee  and  her  brother-in-law,  one  John  H. 
Hoeffner,  together  attended  a  show  on  exhi- 
bition at  the  Springfield  Fair  Grounds.  About 
half  past  9  o'clock  they  there  took  an  open 
trailer,  following  and  attached  to  a  closed  car 
of  the  defendant  company,  used  as  a  motor, 
to  return.  When  the  conductor  came  to  the 
appellee  to  collect  her  fare,  she  notified  him 
that  she  wished  to  get  off  at  the  crossing  of 
Ninth  and  Reynolds  streets  In  Springfield,  and 
requested  him  to  stop  the  car  there  to  enable 
her  to  do  so;  and  again,  when  about  four 
blocks  from  that  crossing,  she  told  the  con- 
ductor, In  reply  to  a  question  from  him,  that 
she  de^red  to  get  off  at  the  comer  of  Ninth 
and  Reynolds  streets.  On  reaching  the  cross- 
ing, the  speed  of  the  train  was  slackened  so 
tliat  It  was  traveling  very  slowly.  Her  broth- 
er-in-law alighted  on  the  north  side  of  the 
street,  the  cars  going  south.  As  the  cars  con- 
tinned  to  slacken  their  gait  and*  go  more  slow- 
ly, she  arose,  and  prepared  to  alight  when 
the  car  should  stop  on  the  other  side  of  the 
crossing.  She  stood  with  one  foot  on  ttie 
car  and  the  otber  on  the  footboard,  and  was 
holding  onto  the  brass  arm  of  the  seat 
While  she  was  In  this  position,  and  while  It 
seemed  that  the  car  was  about  to  stop,  and 
she  was  about  to  alight,  the  car,  without  stop- 
ping, started  forward  with  a  sudden  and  vio- 
lent Jerk,  breaking  her  hold,  and  throwing  her 
upon  her  back,  so  as  to  cause  the  InJurleB 
complained  of,  the  most  serious  of  which  was 
to  her  spine.  Her  brother-in-law  came  up  to 
her  at  once,  and  asked  If  she  was  hurt,  to 
which  she  answered,  "Tes."  It  was  with 
difficulty  that  she  reached  her  home,  about 
four  blocks  distant,  where  she  immediately 
went  to  bed,  and  sent  for  her  family  physi- 
cian, who  came  at  about  11  o'clock,  and  upon 
examination  ascertained,  and  on  the  trial  tes- 
tlfled,  that  she  was  lerionsly  hurt 


Wilson  &  Warren,  for  appellant  B.  H, 
Bone  and  Orendorff  &  Patton,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
1.  The  first  complaint  made  by  counsel  for  ap- 
pellant hi  their  brief  Is  that  the  first  Instruc- 
tion given  on  behalf  of  the  appellee  by  the 
trial  court  was  erroneous.  The  instruction 
thus  complained  of  is  as  follows:  "The  court 
Instructs  the  Jury  that  if  you  believe,  from 
all  the  evidence  In  this  case,  that  the  plaintiff 
became  and  was  a  passenger  upon  a  car  of 
defendant  and  that  her  fare  was  paid  to  the 
conductor,  and  that  the  plaintiff  gave  to  the 
conductor  on  such  car  reasonable  notice  of 
her  desire  to  get  off  of  said  car  at  the  corner 
of  Ninth  and  Reynolds  streets,  as  alleged  In 
her  declaration,  It  then  and  there  became  and 
was  defendant's  duly  to  stop  said  car  at  said 
place,  upon  arriving  at  the  same,  a  sufficient 
length  of  time  to  enable  plaintiff  to  al^ht 
therefrom  In  safety;  and  If  the  Jury  further 
believe,  from  all  the  evidence,  that  the  de- 
fendant thereafter  ran  Its  said  car  to  the  said 
comer  of  Ninth  and  Reynolds  streets,  and 
was  then  and  there  in  the  act  of  slowing  up 
or  stopping  'said  car,  and  that  the  plaintiff 
was  then  and  there  exercising  all  due  care 
and  caution  for  her  own  safety,  and  that 
while  so  exerci^g  said  care  and  caution  she 
was  preparing  to  alight  from  said  car  when 
it  should  come  to  a  stop,  and  that  such  act 
or  acta  by  her  of  preparing  to  alight  at  the 
time,  under  all  the  circumstances  and  in  the 
manner  shown  by  the  evidence,  were  not  neg- 
ligence or  carelessness  on  her  part  and  that 
the  defendant  then  and  there  did  not  so  stop 
the  said  car  as  that  the  plaintiff  could  safely 
alight  therefrom,  but  suddenly  started  said 
car  in  such  manner  that  it  thereby  then  and 
there  threw  the  plaintiff  to  the  ground,  and 
that  such  starting  of  the  car  was  negligence 
on  the  part  of  the  defendant,  and  that  the 
plaintiff  was  thereby  Injured  as  charged  In 
her  declaration,  and  that  plaintiff  was  during 
all  the  time  In  the  exercise  of  due  care  and 
caution  for  her  own  safety,  then  the  defend- 
ant would  be  liable  to  the  plaintiff  for  such 
Injury,  and  In  such  case  yon  wlU  find  for  tiie 
plaintiff." 

The  first  objection  made  to  this  Instruction 
is  upon  the  alleged  ground  that  It  attempts 
to  sum  up  all  the  facts  In  behalf  of  the  ap- 
pellee which  the  evidence  tends  to  prove, 
and  omits  all  the  facts  which  the  evidence 
tends  to  prove  In  behalf  of  appellant  In 
other  words,  appellant's  counsel  invoke 
against  the  correctness  of  the  instruction  the 
rule,  frequentiy  announced  by  this  court 
that  an  instruction  Is  erroneous  which  sums 
up  all,  or  a  part  of,  the  facts  the  evidence 
tends  to  prove  on  one  side,  and  omits  all  on 
the  other.  Such  an  instruction  Is  regarded 
as  calculated  to  mislead  the  Jury,  Inasmuch 
as  It  tends  to  impress  upon  their  minds  that 
the  facts  recited  are  the  only  ones  that  are 
Important  la  the  case^  Famsylvania  Go.  t. 
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Stoelke,  104  111.  201.  WhUe  the  rale  tHus 
IfUd  down  Ib  ondoiibtedly  correct,  yet  the 
doctrine  which  holds  an  Instruction  vicious 
when  It  attempts  to  summarize  the  facts  or 
elements  In  a  case  essential  to  a  recovery, 
but  falls  In  some  Important  particular,  does 
not  apply  to  an  Instruction  which  merely 
falls  to  embody  In  It  evidence  tending  to  es- 
tablish a  distinct  antagonistic  theory.  "All 
the  law  requires  Is  that  an  Instruction,  based 
upon  some  particular  hypothesis  warranted 
by  the  evidence,  which  undertakes  to  sum- 
marize the  elements  in  the  cause  essential 
to  a  recovery  upon  chat  theory,  must  not  omit 
any  essential  matter."  Gity,  of  Oblcago  t. 
Schmidt.  107  UL  186.  In  Railroad  Go.  t. 
Bggmann,  159  lU.  650,  42  N.  O.  970,  we  said: 
"This  court  has  frequently  crltldsed  the 
practice  of  giving  Instructions  thus  summa- 
rizing the  case.  It  has.  however,  never  held 
such  an  Instruction  to  be  reversible  error 
when  It  embraced  all  the  elements  essential 
to  a  recovery,  omitting  notUng  materiaL" 
We  are  of  the  opinion  that  the  first  Instruc- 
tion given  for  the  appellee  Is  not  UaUe  to  the 
charge  thus  made  against  It 

The  particular  respect  In  whldi  the  instruc- 
tion Is  urged  to  be  obnoxious  to  the  objection 
here  urged  Is  said  to  He  In  the  fact  that  It  Ig- 
nores the  evidence  taidlng  to  prove  that  the 
appellee  stepped  from  the  car  before  It  came 
to  a  stop.  It  Is  said  that  one  ground  of  de- 
fense set  up  by  the  appellant  In  the  court  be- 
low was  that  the  plalntUt  was  guilty  of  con- 
tributory negbgence,  because  she  stepped  off 
the  car  while  It  was  moving.  It  has  been  held 
by  this  court  that  it  Is  not  n^llgence  per  so 
for  a  pasj^nger  to  board  or  alight  from  a 
street  car  operated  by  horse  power  while  It 
Is  In  motion  (RaUway  Co.  v.  WllUams,  140 
111.  275.  29  N.  B.  672);  also,  that  it  Is  not 
negligence  per  se  for  a  passenger  to  board  or 
alight  from  a  street  car  propelled  by  elec- 
tricity while  It  Is  In  motion  (Railway  Oo.  v. 
Meixner,  160  HI.  320,  43  N.  B.  82B);  also, 
that  It  Is  not  negligence  per  se  for  a  pas- 
senger to  get  on  jr  off  a  moving  street  car, 
whose  motive  power  Is  a  cable  (Railroad  Co. 
V.  Wiswell,  168  m.  618,  48  N.  B.  407).  In  all 
such  cases  of  getting  on  or  off  street  cars 
while  they  are  In  motion,  whether  such  cars 
are  propelled  by  horse  power,  electricity,  or 
caUe,  the  question  whether  or  not  the  pas- 
senger has  used  due  care  for  his  safe^,  or 
whether  or  not  he  has  been  guilty  of  con- 
tributory negligence,  Is  a  question  of  fact 
to  be  submitted  to  the  Jury,  and  to  be  de- 
termined by  them  from  the  chrcumstances 
surrounding  the  case.  The  first  Instruction 
here  complained  of  told  tiie  jury  thU  they 
must  believe  from  an  the  e^dence  that  the 
appellant  ran  Its  street  car  to  the  comer  of 
Ninth  and  Reynolds  streets,  and  was  then 
and  thm  In  the  act  of  dacklng  up  or  stop- 
ping said  car,  and  that  tlie  appellee  was 
then  and  there  enrdslng  all  due  care  and 
caution  for  bar  own  safety,  and  tha^  while 


so  exerdslng  said  care  and  caution,  she  was 
preparing  to  alight  from  said  car  when  it 
should  come  to  a  stop,  and  that  such  act  or 
acts  by  her  of  preparing  to  alight  at  the  time, 
under  all  the  circumstances,  and  in  the  man- 
ner shown  by  the  evidence,  were  not  negli- 
gence or  carelessness  on  her  part,  etc.  It 
thus  appears,  by  reference  to  the  Instruction 
Itself,  that  It  does  not  Ignore  the  fact  that 
the  car  was  In  motion  when  appellee  attempt- 
ed to  alight,  but  leaves  it  to  the  Jury  to  de- 
termine whether.  In  making  such  an  attempt 
on  her  part,  she  was  exercising  due  care  for 
her  own  safety.    The  first  instruction  stated 
the  law  with  substantial  correctness.  In 
Railway  Co.  v.  Mumford,  97  lU.  560,  where  a 
person  on  a  street  car  told  the  driver  the 
place  where  he  desired  to  get  off,  and  was 
notified  by  the  driver  that  they  had  reached 
that  place,  and,  when  be  was  in  the  act  of 
stepping  ofT,  the  car  started  up  with  a  sud- 
den Jerk,  which  threw  him  upon  the  ground. 
Inflicting  a  serious  injury,  It  was  held  that 
this  was  a  clear  act  of  negligence  on  the 
part  of  the  railroad  company;  that  it  was 
the  duty  of  the  company  to  have  stopped  the 
car  a  suffldent  time  to  allow  the  passenger 
to  get  oft;   and  that,  even  If  the  car  was 
stopped  at  the  proper  place,  it  was  negligence 
to  start  it  with  a  sudden  jerk  without  the 
exercise  of  any  precaution  for  the  safety  of 
those  attempting  to  get  off.   In  the  Mum- 
ford  Case,  It  was  also  held  that,  when  the 
driver  of  a  street  car  had  been  notified  that 
a  passenger  desired  to  get  off  at  a  certain 
place,  and  had  agreed  to  stop  at  such  place, 
an  instractlon  telling  the  jury  that  If  the 
passenger,  when  nesx  the  place  named,  un- 
dertook to  get  off  the  car  while  It  was  going 
slowly,  the  driver  having  no  notice  of  bis  in- 
tention, he  could  not  recover  for  a  personal 
Injury,  although  the  car  started  forward  as 
be  was  stepping  off,  and  threw  him  to  the 
ground,  was  properly  refused.  Street-car 
companies  are  obliged  to  stop  a  reasonaUe 
time  to  allow  passengers  to  get  on  or  off 
the  car,  and  the  question  of  what  Is  a  rea- 
sonable time  Is  in  every  case  a  question  for 
the  Jury.   If  the  manager  of  a  car  sees,  or 
ought.  In  the  exercise  of  reasmable  care,  to 
see,  that  a  passenger  Is  In  the  act  of  getting 
on  or  off  the  car.  It  is  negligence  on  the  part 
of  the  company  If  he  starts  the  car  suddoily. 
Orosw.  Electricity,  fiS  723.  724. 

It  Is  furthermore  said  that  one  of  the  de- 
llenses  made  by  the  appellant  below  was  that 
the  appdlee  was  not  shown  by  the  testi- 
mony to  have  been  riding  upon  one  of  the 
defendant's  cars.  This  contention  is  based 
upon  the  fact  that  the  plaintiff  speaks  of 
tike  appelant  company  as  the  "Consolidated 
Street-Railway  Company,"  and  her  brotiier- 
In-law  speftks  of  it  as  the  ''Springfield  Con- 
solidated Railway,"  whereas  Its  real  name 
Is  the  "Springfield  Gonsolldated  R^way 
Company."  Tedmlcal  accuracy  as  to  the 
proof  of  the  name  of  a  corporatloa  Is  not  re- 
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quired.  16  Am.  ft  Eng.  Eiic.  Isw,  p.  186; 
Ghadsey  t.  McGreery.  2T  HI.  2B3.  It  was  a 
qnestlon  of  fact  whether  or  not  the  appellee 
was  a  passenger  upon  a  car  of  the  defend- 
ant, and  this  question  of  fact  was  e^ressly 
submitted  to  the  Jury  by  the  first  Instruction 
giren  for  appellee. 

It  is  claimed  that  tba  first  Instmctlon  Is  do* 
feetlve,  because  It  requires  the  Jury  to  make 
their  -findings  from  all  the  eTldmce,  Instead 
of  mahlag  them  from  a  preponderance  of  ISk 
«Tldence.  This  objection  Is  without  forcew  It 
is  true  that  the  plaintiff,  in  <urder  to  recover 
In  an  action  of  this  Itlnd,  must  prove,  by  a 
preponderance  of  the  evidence,  that  such 
plaintiff  was  in  the  exercise  of  ordinary  care, 
and  that  the  defendant  was  guilty  ot  such 
negligence  as  contributed  to  the  accidents  In* 
stmctlons  were  glv^  by  the  court  for  the  ap- 
pellant, which  expressly  required  the  Jury  to 
find  these  facts  from  a  preponderance  of  the 
«videnc^  before  the  appellee  would  be  en- 
titled to  recover.  It  Is  sufficient  that  the  at- 
tention of  tiie  jury  was  called  to  the  question 
of  eatablishlng  the  case  by  a  preponderance 
of  the  evidence  in  the  Instructions  f^vea  for 
the  defendant,  without  raf^rring  to  the  sub- 
ject in  the  first  instruction  given  for  the  ap- 
pctUee. 

It  is  also  objected  to  the  flrM  instruction 
that  it  assumes  that  the  notice  given  by  tlie 
app^lee  to  the  manager  of  the  street  car  to 
stop  at  a  certain  crossing  was  a  reasonable 
notice.  The  Instruction  makes  no  such  as- 
sumption. It  requires  the  Jury  to  find  that 
titt  plaintiff  gave  to  the  conductor  reasonable 
notice  of  her  desire  to  get  off.  This  left  the 
Jury  to  determine  whether  the  nottoe  was  rea- 
sonable or  not 

2.  It  Is  urged  1^  ooonsd  tat  appelant  that 
the  fourth  Instruction  given  on  behalf  of  the 
■^^llee  was  enoneous.  The  fourth  ins^c- 
tlon  thus  complained  of  Is  as  follows:  '*The 
court  Instructs  the  Jury  that  if,  under  the  evi- 
dence and  instructions  of  the  courts  you  find 
the  d^ndant  gnil^,  then,  in  assosing  the 
plalntifTs  damages,  if  any  such  damages  as 
are  alleged  in  her  declaration  are  proved,  you 
have  a  right  to  take  Into  consideration  the 
nature,  extent  and  character  of  the  Injury 
austabied  by  her,  so  far  as  the  same  Is  shown 
by  the  evidence,  if  ai^  such  are  so  shown, 
the  pain  and  siUterlng  undergone  by  her  in 
consequence  of  sndi  inju^,  if  any  such  is 
shown  by  the  evidence,  and  assess  damages 
In  such  sum  as,  in  your  Judgment,  will  com- 
pensate the  plaintiff  for  snch  injury  and  pain 
and  Buffering."  It  Is  said  that  thhi  Instroc- 
tton  is  wrong,  because  it  leaves  it  to  the  Jury 
"to  assess  the  damages  in  soch  sum  as,  In 
yonr  Judgment,  will  compensate  .ttie  plaintiff 
for  such  Injury  and  pain  and  snffierln^."  The 
•ccmtentlon  is  that  the  Jury  could  assess  such 
damages  only  as  the  evldoice  warranted, 
and  that  by  authorizing  them  to  fix  snch 
damages  as,  In  their  Judgment,  would  com- 
t^nsate  the  plaintiff,  they  were  allowed  "to 
roam  at  will,''  and  to  proceed  without  any 


regard  to  the  evidence.  The  Instruction  la 
not,  in  our  opinion,  obJectionaUe  in  the  re- 
spect here  Indicated.  An  instruction  is  not 
wrong  which  tells  the  Jury  that  In  making  an 
estimate  of  damages  they  shall  exercise  their 
Judgment  upon  the  facts  In  proof  by  con- 
necting them  with  their  own  knowledge  and 
experience,  where  the  reference  Is  to  their 
general  knowledge,  "which  they  are  supposed 
to  possess  In  common  with  the  generality  of 
mankind."  They  are  authorized  to  test  the 
truth  and  weight  ot  the  evidence  by  their 
knowledge  and  Judgment  derived  from  expe- 
rience, observation,  and  reflection.  City  of 
Chicago  V.  Major,  18  Bl.  849;  Coke  Co.  v. 
Graham,  28  HL  7S.  Where  an  instruction  In 
an  action  for  damages  for  a  personal  InJoiT 
authorised  the  Jury  to  award  such  reasonable 
smn  as  would  compensate  the  plaintiff  for  the 
Impairment  of  his  power  to  earn  money  In  the 
future,  and  sudi  reasonable  sum  as  would 
compensate  him  for  the  pain  and  anguish 
suffered  by  reason  of  his  injury,  it  was  held 
that  these  elements  were,  from  necessity,  left 
to  the  sound  discretion  of  the  Jury.  BaQroad 
Ga  V.  Cole,  165  HL  334,  46  N.  B.  276;  Ball- 
way  Co.  V.  Then,  ISe  111.  635,  42  M.  B.  971; 
Railroad  Co.  v.  Garr,  170  HI.  478,  48  N.  B. 
GBI2.  Damages  fOr  such  Injuries  as  are  named 
In  the  fourth  Instruction  must  necessarily  be 
left  to  the  sound  discretion  and  Judgment  of 
the  Jury,  basing  Uidr  exercise  of  such  dis- 
cretion and  Judgment  upon  the  evidence  in 
the  case,  and  bringing  to  bear  on  snch  evi- 
dence their  general  knowledge  and  experience 
as  business  ma. 

&  It  Is  said  that  the  trial  court  erred  in  ad- 
mitting the  declaration  of  the  appellee  that 
she  was  hurt,  in  answer  to  a  question  from  her 
brother-in-law.  HoelToer,  her  brother-in-law, 
when  upon  the  stand*  was  asked  the  follow- 
ing question:  "You  may  state  what  happen- 
ed after  she  was  thrown  to  the  ground;"  and 
he  answered,  "I  walked  up  to  her,  and  asked 
her  If  she  was  hurt,  and  she  says,  'Tes.' " 
Hoeffner  had  Just  alighted  from  the  car,  and 
came  up  to  the  appellee  as  she  was  thrown 
to  the  ground.  The  question  addressed  (o  her 
was  BO  near  the  time  of  the  Injury  that  her 
answer  thereto  may  be  r^rded  as  a  part  of 
the  res  gestae.  We  have  recenOy  commented 
upon  this  character  of  proof  in  the  two  cases 
of  Railroad  Co.  v.  Carr,  supra,  and  Railroad 
Co.  V.  Kennelly.  170  III.  508.  48  N.  B.  990. 
The  rule  laid  down  in  these  cases  Is  that  dec- 
larations as  to  the  pain  and  suffering  of  the 
injured  party,  when,  made  1^  such  par^,  axfi 
only  competent  If  made  at  the  time  of  the  In- 
Jury  so  OS  to  constitute  a  part  of  the  res 
gestee,  or  when  made  to  a  physician  during 
tr^tment  The  answer  of  the  appellee  to  her 
brother-in-law's  question  in  Ihls  case  comes 
within  the  rule  laid  down  in  the  cases  refer- 
red to,  so  as  not  to  be  Incompetmt  testimony. 

4.  Upon  the  cross-exnminatlon  of  the  appel: 
lee  it  was  developed  that  her  real  name  was 
Llbby  Beale,  instead  of  Llbby  HoeflTuer,  al- 
though she  had  taken  the  name  of  Ubby 
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Hoeffner,  and  been  known  by  that  name  for 
Borne  time.  After  the  jury  had  returned  their 
verdict,  the  defendant  entered  Its  motion  to 
suspend  further  proceedings  In  the  case,  and 
for  leave  to  withdraw  the  plea  of  the  general 
Issue,  and  to  file  a  plea  of  misnomer.  This 
motion  was  denied,  and  Its  denial  Is  assigned 
as  error.  There  was  no  error  In  the  action 
of  the  court  In  this  regard.  The  objection  to 
the  prosecution  of  the  suit  by  the  plaintiff  in 
the  name  of  Llbby  Hoeffner  should  have 
been  raised  by  a  plea  In  abatement.  The  gen- 
eral rule  is  that  a  misnomer  of  the  plaintiff 
can  only  be  pleaded  in  abatement,  and  is  no 
ground  for  setting  aside  the  proceedings.  16 
Am.  &  Eng.  Enc.  Law,  p.  12»;  1  Chit  PI. 
•248,  *451;  Salisbury  v.  Qlllett,  2  Scam.  290; 
Moss  V.  Flint,  13  lU.  570.  Moreover,  the  evi- 
dence shows  that  the  appeUee  had  gone  by 
the  name  of  Llbby  Hoeffner  ever  since  1880. 
Therefore,  if  a  plea  In  abatement  had  been 
filed,  a  sufficient  replication  thereto  would 
have  been  that  the  appellee  was  as  well 
known  by  the  name  of  Llbby  Hoeffner  as  by 
the  name  of  Llbby  Beale.  16  Am.  &  Eng. 
Enc.  Law,  p.  430;  Schoonhoven  v.  Gott,  20 
lU.  46;  Lucas  v.  Farrlngton.  21  111.  31.  The 
judgment  of  the  appellate  court  1>  affirmed. 
Judgment  affirmed. 

aiB  III.  4M} 

SAGOB  et  aL  t.  BBONOOE  et  aL 
(Supreme  Oourt  ot  Illintds.   Oct  24.  1888.) 

HVSBAKD  AND  WiPB— SBPABATS  HAHrrBVAHO — 

Paktition — Procbbds  of  Balk — Pkimakt  avd 
Skoondart  Relief— Appeal— Cosplictinq  Eti- 
DBNCE— Ck>IICLt;9ITE!IB88  OF  FlNDIKOS— PbACTICB 

IK  Equitt. 

1.  It  was  not  error  to  strike  from  the  files 
the  cross  bill  of  certain  defendants,  which  was 
filed  without  leave,  and  at  a  time  when  the 
caoae  bad  l>een  pending  before  the  master  for 
more  than  a  year,  and  was  ready  for  bearing, 
and  where  such  cross  bill  was  inconsistent 
with,  and  antagooiatic  to,  the  answer  of  one  of 
such  defendants,  which  had  been  previously 
filed,  and  where  the  other  had  been  defaulted. 

2.  Where  it  was  the  primary  purpose  of  a  bill 
to  tiave  a  certain  deed,  absolute  on  its  face, 
declared  a  mortgage,  and  the  right  of  complain- 
ants to  redeem  therefrom  judicially  determined, 
and  a  prayer  for  partition  was  added  to  enable 
the  conrt  to  afford  to  complainantB  snch  ad- 
ditional relief  as  they  would  be  entitled  to  re- 
ceive by  reason  of  having  obtained  such  prima- 
ry relief,  parties  defendant,  wlio  bad  invoked 
no  such  aid  ot  the  conrt  In  their  behalf,  had 
no  ground  of  complaint  because  they  were  not 
accorded  relief,  by  way  of  partition,  when  it 
did  not  appear  from  the  record  that  they  were 
entitled  tnereto. 

3.  On  appeal,  the  flndinn  of  the  chancellor, 

Sileas  clearly  erroneous,  will  be  accepted  where 
e  testimony  was  conflicting,  and  where  the 
correct  solution  of  the  question  was  dependent 
on  a  variety  of  considerations,  as  to  the  weight 
and  merit  of  which  he  possened  superior  fadli- 
ties  for  determining. 

4.  Where  husband  and  wife,  under  an  agree- 
ment for  a  separation,  conveyed  to  a  truetee, 
without  warranty,  and  for  the  benefit  of  each, 
CQnallv,  certain  lands,  of  which  the  husband 
held  tne  legal  titie,  and  in  which  complainants 
were  Interested  as  tenants  In  common,  of 
which  IniBrmitv  in  her  husband's  tItie  the  wife 
had  full  knowledge,  it  was  error,  on  decredng 
distt'lbution  of  the  proceeds  of  a  sale  thereof 


by  consent  of  the  parties,  ^nding  a  bill  for 
pnrtition,  to  charge,  as  against  toe  husband, 
the  full  amount  decreed  to  be  paid  complain- 
ants, on  the  theory  that  he  should  be  deemed 
'to  have  warranted  to  his  wife  that  he  was 
seised  of  an  onincumbered  title  in  fee  to  socb 
lands. 

Error  to  circuit  court,  Cook  county;  Oliver 
H.  Horton,  Judge. 

Bill  by  Sophia  Ragor  and  another  against 
John  Brenock  and  others,  to  have  a  certain 
deed  declared  a  mortgage,  and  complainants* 
Interest  in  the  property  in  question  deter- 
mined, and  partition  decreed.  From  a  decree 
granting  to  complainants  substantially  the  re- 
lief prayed,  Andrew  Bagor  and  certain  otber 
defendants  proB&cute  error.  Affirmed  in  part. 

George  B,  Fhich,  for  plaintiffs  in  error. 
Smith,  Blalr  &  Smith,  for  defendants  In  ez^ 
ror. 

BOGGS,  J,  This  was  a  bill  in  chancery 
filed  by  Sophia  Ragor  and  Anna  Luce.  The 
bill  alleged  the  complainants  were  the  daugh- 
ters of  one  John  Ragor,  who  died  intestate 
on  the  25th  day  of  November.  1882,  leaving 
surviving  him  the  complainants  and  Elizabeth 
Ragor,  bis  daughters,  and  Andrew  Bagor, 
Peter  Ragor,  Frank  Ragor,  and  Jacob  Bagor, 
his  sons;  that  said  deceased,  on  the  14th  day 
of  July,  1876,  was  the  owner  of  the  title  to 
the  undivided  one-thtrd  of  certain  premises 
described  In  the  bill  by  metes  and  bounds  and 
government  subdivlslonB,  consisting  of  about 
300  acres  of  land  situate  In  Cook  county,  and 
known  as  the  "Ragor  Farm";  that  the  title 
to  the  remaining  two-thirds  of  said  Ragor 
farm  tben  rested  In  Peter  Bagor;  that  on 
said  last-mentioned  date  the  said  John  Ragor, 
being  indebted  to  the  said  Peter  Bagor  In 
the  sum  of  between  $8,000  and  |10,000,  for 
the  purpose  of  securing  such  Indebtedness, 
executed  and  delivered  to  said  Peter  a  war- 
ranty deed  conveying  to  him  all  Interest  of 
the  said  John  in  and  to  the  said  land;  that 
Peter  afterwards  Intermarried  ^  'th  one  Eme- 
line  Brenock,  and  afterwards,  uy  a  deed  of 
trust  dated  November  10, 1887,  said  Peter  and 
said  Emellne,  his  wife,  conveyed  the  entire 
premises,  so  as  aforesaid  known  as  the  "Ba- 
gor Farm."  to  one  John  Brenock  as  trustee, 
by  which  trust  deed  said  grantors  thereof  de- 
voted the  said  land  to  the  uses  and  purposes 
of  the  said  grantors  and  their  children  accord- 
ing to  the  terms  of  a  marital  settiement  en- 
tered into  between  them,  in  pursuance  where- 
of the  said  deed  of  trust  was  executed.  The 
bill  charged  the  said  Emellne  had  fnll  notice 
of  the  fact  that  the  said  deed  from  the  said 
John  to  her  husband,  Peter,  was  in  fact  and 
effect  but  a  mortgage;  that  the  amount  due 
and  secured  to  be  paid  by  the  said  deed 
operating  as  a  mortgage  had  been  paid  by 
the  rents  and  profits  of  the  land  which  said 
Peter  had  received.  The  bill  then  stated  the 
names  of  the  heirs  of  the  said  John  Bagor, 
deceased,  at  the  time  of  his  death,  and  also 
that  Elizabeth,  one  of  the  children  of  the 
said  John,  bad  subseanenOy  died  leavlnc  net- 
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ther  husband,  child,  chndren,  nor  descendants 
of  child  or  children,  and  set  out  the  Interest 
which  descended  to  the  complainants  bj  Tlr* 
toe  of  their  Inheritance  from  their  father  and 
said  SUIzabeth,  their  €lster;  and  also,  in  the 
same  connection,  showed  the  proportions  in 
which  the  other  children  of  said  John,  If 
otherwise  entitled  to  a  share  In  said  alleged 
mortgaged  premises,  wobld  Inherit  the  same. 
The  prayer  of  the  bill  was  that  the  said  war- 
ranty deed  Kcecnted  by  John  Bagor  to  Peter 
Bagor  should  be  declared  to  be  a  mortgage, 
and  that  the  rights  and  interests  of  said  two 
complainants,  aa  heirs  of  said  John  Bagor, 
deceased,  in  and  to  the  said  land  In  the  said 
deed  described,  should  be  ascertained  and  de- 
clared by  decree  of  the  court,  and  "that  a  par- 
tition or  division  of  said  i&Aty  should  be 
made  between  your  oratrlxes  and  such  de- 
fendants to  the  bill  as  should  In  the  suit  es- 
tablish valid  title  to  the  remaining  Interests  In 
the  land."  The  bill  named  as  defendants 
thereto  Ae  children  of  said  John  Bagor  (other 
than  the  complainants),  Emellne  Bagor,  wife 
of  Peter,  and  John  Brenock,  trustee  for  Peter 
and  Emellne,  and  other  persons  supposed  to 
be  Interested  In  the  premises,  who  need  not 
be  here  further  named  or  designated.  Frank 
and  Jacob  Bagor  were  duly  served  with  pro- 
cess, but  sntfered  default  Andrew  Bagor 
filed  an  answer  neither  admittlog  nor  deny- 
ing the  allegations  of  the  bill,  but  denying 
that  the  complalmints  were  entitled  to  the 
r^Ief  prayed  for,  or  any  part  thereof.  Peter 
Bagor  filed  an  answer  In  effect  admitting  the 
allegatlonB  of  the  complainants'  bill,  and  also 
filed  a  cross  bill,  th'e  purpose  whereof  need 
not  be  fnrOier  referred  to  at  this  time  than 
to  say  it  was  designed  to  procure  relief 
against  his  wife  and  John  Brenock  with  re- 
lation to  matters  growing  out  of  the  execu- 
tion of  the  trust  deed  to  Brenock  and  the 
mbsequent  acts  of  the  parties  to  that  instru- 
ment Emellne  C.  Bagor  and  the  trustee  an- 
swered the  original  bill  and  also  the  cross 
bill  filed  against  them,  and  answers  were 
filed  on  behalf  of  all  the  other  parties  defend- 
ant, and  the  cause  was,  on  the  12th  day  of 
March,  1^1,  refored  to  the  master  In  chan- 
cery to  take  and  report  the  testimony.  Sub- 
sequently a  decree  was  enured  by  consent 
of  ail  the  parties  to  the  proceeding,  authoriz- 
ing ^e  trustee.  In  whom  rested  the  legal  title 
to  the  entire  premises,  to  sell  the  same  to  one 
Kemper  K.  Knapp,  at  and  for  the  considera- 
tion of  f 140,000.  The  decree  recited  that  the 
parties  agreed  the  land  could  not  be  parti- 
tioned if  decree  for  that  relief  should  be 
awarded,  and  that  they  therefore  ratified  the 
sale  to  Knapp,  and  agreed  that  whatever 
rights  any  of  the  parties  to  the  cause  should 
be  found  to  have  In  and  to  the  lands  should 
be  transferred  to,  and  declared  to  vest  lu, 
the  proceeds  of  the  said  sale  to  Knapp,  and 
that  such  proceeds  should  stand  and  be  re- 
garded as  representing  the  Interests  of  all 
the  parties  In  the  land,  and  the  court  so  de- 
creed. 


On  the  20th  day  at  February,  1S92,  An- 
drew and  Frank  Bagor,  without  leave  of  Uie 
court  first  had  and  obtained,  filed  what  they 
denominated  a  "cross  hill,"  In  which,  in  sub- 
stance, they  reiterated  the  allegations  of  the 
orlgtaml  bill,  except  they  Insisted  Jacob  Bagor, 
because  of  advancements  made  to  him  by 
his  father,  John  Bagor,  bad  no  Interest  In 
the  premises  except  snch  as  he  received  by 
Inheritance  from  his  sister,  Elizabeth  B^or, 
deceased,  and  prayed  for  partition  and  dlstrl- 
'butlon  to  them  of  a  proportionate  part  of  the 
proceeds  of  the  sale  accordingly.  On  the  29th 
day  of  February,  1892,  the  cross  bill  was  or- 
dered stricken  from  the  files  on  the  motion  of 
the  said  Emellne  Bagor  and  John  Brenock, 
and  a  motion  entered  by  Frank  Bagor  to  set 
aside  the  defftult  as  to  him  was  denied. 
Leave  was  granted  Andrew  Bagor  to  amend 
the  answer  filed  by  htan.  Andrew  amended 
bis  answer  by  striking  out  that  portl<m  which 
denied  the  complainants'  right  to  the  relief 
prayed  for,  and  by  adding  thereto  allegations 
confessing  the  complainants*  right  to  recover 
according  to  the  prayer  of  the  bill. 

On  the  16th  day  of  March,  1882,  the  cause 
came  on  to  be  heard  vpon  the  issues  formed 
by  the  pleadings  and  ii^oo  the  r^rt  of  the 
master  In  chancery,  and  upoa  testimony,  oral 
and  documentary,  produced  In  open  conrt 
The  conrt  found  and  decreed  tiie  said  deed 
from  John  to  Peter  Bagor  was  but  a  mort- 
gage  given  to  secnre  the  sum  of  $10,000  due 
from  John  to  Peter,  together  with  Interest 
thereon  at  the  rate  of  6  per  cent  per  annum 
from  the  14th  day  of  July.  1876,  and  dea%ed 
there  should  t>e  allotted  and  paid  to  the  com- 
plainants In  tiie  bill,  SopUa  Bagor  and  Anna 
Luce,  out  of  the  proceeds  of  the  sale  to 
Knapp.  ft  ' certain  specified  sum,  whiiih  said 
complainanta  have  accepted  and  are  satisfied 
with,  and  to  whkdi  no  objection  is  made  by 
any  party  to  the  proceeding.  The  decree 
made  no  provision  for  the  payment  of  any 
portion  of  the  proceeds  of  the  ule  to  ^ther 
said  Andrew,  Frank,  or  Jacob  Bagor.  and  of 
this  they  complain,  and  seek  reversal  €t  the 
decree  by  this  vrrit  of  error. 

It  appeared  from  the  proofs  that  the  Indebt- 
edness to  secnre  which  the  said  John  Bagor 
executed  the  conveyance  in  question  was  that 
of  his  son  JacoU  The  amount  of  tUs  indebt- 
ednera  exceeds  far  any  i>oBsIble  interest 
of  the  said  Jacob  Bagor  In  the  proceeds  of 
the  sale  of  the  land;  hence  no  wrong  vras 
done  Jacob  by  the  decree.  The  primary  pur- 
pose of  the  bill  was  to  procure  a  dedaration 
of  the  court  that  the  deed  from  John  to  Peter 
Bagor  was  but  a  mortgage,  and  for  a  decree 
autborlBhig  complainanta,  Sophia  Bagor  and 
Anna  Luce,  to  redeem  their  Interests  in  the 
land  therefrom.  The  secondary  purpose  was 
to  obtain  an  allotment  of  their  interests  after 
the  deed  should  be  declared  a  mortgage  and 
a  redemption  therefrom  made^  The  bill  al- 
leged that  the  complainants  thereto,  Sophia 
Bagor  and  Anna  Luce,  had  repeatedly  applied 
to  Petw  Bagor  to  convey  to  them  their  ^nst 
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Bhsre  of  said  premleea;  that  Bald  Peter  had 
frequently  admitted  the  legality  and  equity 
of  their  claims,  and  delayed  them  by  promlsea 
that  they  should  have  and  enjoy  an  their 
rights  and  equities  In  the  premises;  that  1b 
August,  1888,  said  Emeline  Ragor,  and  the 
other  parties  holding  title  for  her  as  her  trus- 
tee, arranged  for  the  execution  by  the  said 
Emeline  Ragor  of  three  promissory  notes  to 
be  executed  by  Bmellne  Ragor  and  secured  by 
deed  of  trust  upon  the  premises  In  question, 
to  be  delivered  to  the  said  complainants  la 
discharge  of  their  claims  and  rights  In  the 
said  premises,  but  that  such  adjustment  of 
their  interests  was  not  concluded.  The  bill 
also  negatived  any  Imputation  of  laches  oh 
the  part  of  the  said  complainants  to  the  bill, 
and  disclosed  a  right  In  the  complainants  to 
the  bill  to  recover,  baaed,  In  part  at  least,  up- 
on clrcTimatances  peculiar  and  personal  to 
them,  and  to  an  extent  distinct  and  Independ* 
ent  In  its  character  from  any  right  of  the 
other  heirs  of  the  said  John  Ragor,  deceased. 
The  bill  did  not  purport  to  have  for  Its  pur- 
pose the  recovery  of  the  Interests  of  any  oth- 
er persons  than  the  complainants  therein,  nor 
were  the  rights  and  interests  of  the  other  per- 
sons set  forth  in  the  bill,  except  In  so  far  as 
such  would  incidentally  and  necessarily  ap- 
pear historically  In  the  statement  of  the 
rights  and  claims  of  the  complainants.  The 
complainants  did  not  assume  to  declare  that 
the  other  heirs  of  their  father  were  still  enti- 
tled to  the  same  rights  which  they  claimed 
or  that  the  other  heirs  desired  to  engage  in 
litigation  to  secure  any  rights  in  the  land, 
but  framed  the  bill  upon  the  theory  that  the 
rights  and  Interests  of  all  other  persons  should 
be  determined  by  the  court  The  complain- 
ants had  not  the  power  to  force  their  broth- 
ers, plalntUIs  in  error,  to  join  with  them  in 
contesting  the  question  whether  the  said  deed 
was  In  fact  a  mortgage,  and  did  not  assume 
such  power,  but  made  the  said  plaintiffs  in 
error  defendants  to  the  blU,  and  all  other 
SODS  known  to  have,  or  claiming  to  have,  any 
Interest  In  the  premises,  and  prayed  "that  a 
partition  or  division  should  be  made  of  the 
several  parcels  of  land  comprising  said  real 
estate  above  described,  between  your  ora* 
trlxes  and  those  of  the  defendants  above  nam- 
ed who  shall  In  this  suit  establish  valid  titie 
thereto,  respectively,  according  to  their  re- 
spective rights  and  interests  therein." 

PlointlfC  In  error  Frank  Ragor  did  not  an- 
swer the  bill,  but  was  defaulted.  Andrew 
Ragor  filed  an  answer  denying  the  complain- 
ants were  entitied  to  the  relief  prayed  for, 
and.  so  far  as  the  plalntlfCs  In  error  Andrew 
and  Frank  Ragor  were  concerned,  the  cause 
"vas  submitted,  ou  the  9th  day  of  February, 
1891,  to  the  master  In  chancery  for  proofs  up- 
on this  state  of  pleading.  The  cause  was 
pending  before  the  master  until  the  16th  day 
of  March,  1892,  and  while  it  was  so  pending, 
and  but  a  few  days  before  the  proofs  taken 
before  the  master  were  reported,  the  said  An- 
drew and  Frank,  without  having  aonght  or 


obtained  leave  of  the  court  so  to  do,  placed 
upon  file  an  instrument  which  they  denomi- 
nated a  "cross  bllL"  This  pleading  was,  by 
order  of  the  court,  stricken  from  the  flies,  and 
neither  of  the  plaintiffs  In  error  sought  per- 
mission of  the  court  to  raflle  the  same.  Its 
allegations  were  In  direct  contradiction  to  the 
allegations  of  the  answer  filed  by  Andrew. 
A  cross  bill  must  be  founded  upon  matters  of 
defense  stated  In  the  answer  to  the  original 
bill.  2  Barb.  Ch.  Prac.  129;  McDougald  v. 
Dougherty,  14  Qa.  679.  When,  as  here,  a 
cross  bin  Is  Inconsistent  with,  and  antagonist- 
ic to,  the  answer,  it  may  be  properly  strickra 
from  the  files.  Andrew  subsequently  obtain- 
ed leave  to  amend  his  answer,  and  did  amend 
it  by  striking  out  the  averments  denying  that 
complainants  had  any  right  of  recovery,  and 
adding  as  follows:  "And  confesses  to  com- 
plainants' right  to  recover  under  tiie  prayer 
of  the  bill."  But,  after  so  amending  the  an- 
swer, no  effort  was  made  to  obtain  leave  to 
reflle  the  cross  bill  or  to  refile  the  same. 

When  the  cross  bill  was  filed  Frank  and 
Jacob  Ragor  were  in  defa.ult  After  the 
cross  blU  had  been  stricken  Frank  moved  the 
court  to  set  aside  the  default  as  to  him,  but 
did  not  advance  any  reaSMi  in  aid  of  the 
motion  or  otherwise  support  it,  and  the  mo- 
tion was  overruled.  A  party  who,  for  Want 
of  an  answer,  has  been  defaulted,  has  no 
right  to  file  a  cross  bill.  Rev.  St  c.  22,  en- 
titled "Chancery,"  i  30.  Jacob  did  not  join 
In  the  cross  bill  or  seek  to  have  the  default 
as  to  blm  set  aside.  Moreover,  when  thla 
cross  bill  was  filed  the  cause  bad  been  at 
issue,  and  referred  to  the  master,  for  more 
than  a  year,  and  the  parties  had  taken  the 
proof  before  the  master.  The  cause  was 
ready  for  hearing,  and  the  cross  bill  would, 
had  It  been  filed,'  have  necessitated  further 
pleading  and  further  delay  to  the  complain- 
ants. Therefore  the  court.  In  view  of  the 
sltnatirai  and  in  view  of  what  has  been  here- 
inbefore said  with  reference  to  the  cross  bill 
and  to  the  rights  of  the  parties  to  file  the 
same,  did  not  err  in  striking  the  cross  bill 
from  the  files. 

It  Is,  however,  urged  that  the  original  bill 
should  be  deemed  and  treated  as  a  bill  for 
partition,  and  that  in  such  proceedings  the 
statute  requires  the  court  to  ascertain  and 
declare  in  its  decree  the  rights,  tlties,  and  in- 
terests of  all  the  parties,  and  give  judgment 
accordingly.  As  we  have  remarked  here- 
inbefore, the  primary  purpose  of  the  blU  was 
to  have  a  deed  absolute  upon  Its  face  de- 
clared to  be  a  mortgage,  and  the  rights  of 
complainants  to  redeem  therefrom  judicially 
declared;  and  the  prayer  for  partition  was 
added  because  of  the  equitable  rule  that  a 
court  of  chancery,  having  obtained  jurisdic- 
tion for  the  purpose  of  rendering  a  certain 
character  of  relief,  may  retain  the  case  for 
the  purpose  of  affording  additional  relief  to 
which  the  party  has  become  entitied  by  rea- 
son of  being  the  recipient  of  the  primary 
relief.   But  here  the  plaintiflb  in  error,  who 
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complaiQ  they  were  not  accorded  relief  by 
way  of  partition,  were  nnwUllng  to  Join,  and 
did  not  Join.  In  Inn^lng  the  aid  of  the  court 
to  grant,  in  their  behalf,  relief  against  the 
deed  or  to  establish  in  them  a  right  to  re- 
deem from  it  Whether  they  desired  to 
li&ve  the  deed  r^arded  as  a  mortgage,  and  to 
have  the  right  to  redeem  therefrom,  was  a 
matter  for  their  determination,  and  for  the 
employment  upon  their  part  of  the  appropri- 
ate and  proper  pleadings  and  procedure  to 
bring  their  rights  before  the  court  for  de- 
termination. The  application  to  have  the 
deed  dedared  a  mortgage  was  not  made  nn- 
tn  some  15  years  after  the  execntlon  of  the 
deed.  The  complainants  in  the  original  bill 
negatlTed  all  imputation  of  laches  or  acqui- 
escence, and  averred  express  promises  that 
their  rights  should  be  fully  preserved.  It 
does  hot  necessarily  appear  from  the  record 
that  the  said  plaintiffs  In  error  Andrew, 
Frank,  and  Jacob,  or  either  of  them,  were 
entitled  to  the  same  relief,  by  way  of  parti- 
tion of  the  proceeds  of  the  sale  of  the  land, 
as  was  decreed  to  their  Bisters,  the  complain- 
ants In  the  bllL 

It  only  remains  to  be  determined  whether 
the  plaintiff  In  error  Peter  Eager  has  any 
Jost  ground  to  complain  of  the  action  of  the 
conrt  It  appeared  from  the  pleadings  and 
IHroof  that  the  married  Ufe  of  the  said  Peter 
and  his  wife,  Emeltoe,  was  so  unhappy  that 
Oiey  determined  to  live  separate  and  apart, 
aad  Otat  they  entered  into  a  voluntary  agree- 
ment that  the  wife  should  have  the  care  and 
custody  of  the  children  (the  nambw,  sex,  or 
ages  of  whom  are  not  disclosed  by  the  rec- 
ord), and  that  the  husband  and  wife  should 
convey  to  John  Brenock,  as  trustee  for  the 
partfes,  the  entire  tract  of  land  knotni  as  the 
"Ragor  Farm";  and  that  In  pursuance  of 
sach  agreement  the  said  Peter  and  wife,  on 
the  IMfa  day  of  November,  1887  (about  three 
years  before  the  filing  of  tlie  bill),  racecuted 
and  duly  acknowledged  an  instrument  con> 
veyJng  the  said  farm  to  John  Brenock,  fa- 
ther of  said  Bm^Q.  This  deed,  after  redt- 
log  the  fact  that  the  grantors  were  husband 
and  wife,  and,  because  of  the  differences  be- 
tween them,  were  unable  to  live  together 
hi^iplly,  and  had  voluntarily  agreed  to  live 
separate  and  ^part,  recited  further  as  fol- 
lows: "And  whereas^  It  Is  agreed  by  the 
par^  of  the  first  part  to  give  to  said  party 
of  the  second  part  a  one-half  Interest  in  all 
property  now  owned  by  him,  which  one-half 
Interest  In  said  i^perty  Is  to  be  received  by 
her  In  fall  satisfaction  of  an  claim  or  claims 
which  lOie  has,  or  may  have,  against  him  or 
his  property  for  the  support  of  herself  or  of 
the  children  of  the  said  marriage."  This 
recital  was  followed  by  a  conveyance  of  aU 
said  Ragor  farm  to  the  said  Brenock  In 
trust,  upon,  conditions  which  need  not  be 
here  particularly  specified,  further  than  to 
say  the  tmst  was  for  the  beneht  of  the  hus- 
band and  wife.  The  deed  contained  the 
following  provMoiu:  "And  upon  tha  further 


trust,  upon  the  request  of  the  said  parties 
of  the  flmt  and  second  part  made  to  him  In 
vrrlting,  to  convey  said  premises  to  said  par- 
ties for  such  price,  and  upon  such  terms  of 
payment,  as  they,  by  said  written  request 
shall  direct;  and  uport  the  further  trust  that 
when  either  of  the  said  parties  of  the  first 
part  or  second  part  requests,  In  wrltiog,  a 
sale  of  said  premises,  and  has  a  purchaser 
therefor  for  a  given  price  and  upon  given 
terms,  then  to  convey  the  said  premises  to 
said  purchaser  for  said  price  and  upon  ssid 
terms,  unless  the  other  of  the  said  parties 
shall,  within  sixty  days  thereafter,  purchase 
the  interest  of  the  one  desiring  to  sell  at  the 
price  and  upon  the  terms  of  the  proffered 
sale;  and  upon  any  sale  of  said  premises 
the  said  trustee,  after  paying  all  e»pcnsos 
of  the  sale,  will  divide  the  purchase  money 
equally  between  the  parties  of  the  first  and 
second  parts  heroto,  and,  after  deducting 
from  each  share  any  money  due  liim  by 
virtue  hereof,  then  to  pay  the  balance  to  the 
respective  parties,  as  herein  entitled."  It 
further  appeared  that  Brenock  accepted  the 
trust  entered  Into  possession  of  the  land, 
and  proceeded  to  execute  the  provisions  of 
the  tmst  deed. 

On  the  1st  day  of  May,  1889,  the  said  Peter 
addressed  a  note  to  the  said  John  Brenock 
and  his  said  wife,  Emellne,  Inclosing  an  offer 
of  another  party  for  the  pnrchase  of  the 
Ragor  farm  at  and  for  the  snm  of  $54,<X>0, 
ui>on  specified  terms  of  payment,  and  no- 
tifled  them  that  he  desired  the  offer  should 
be  accepted  and  tiie  premises  sold  at  that 
price,  or  that  his  interest  in  the  farm  should 
be  purchased  by  them  at  the  same  price  and 
upon  the  same  terms  and  conditions.  The 
wife  elected  to  purchase  the  interest  of  the 
husband,  and,  having  compiled  with  the 
terms  of  the  sale,  the  land  was  conveyed  to 
one  John  GougfaUn,  to  be  by  him  held  as 
trustee  for  the  said  E>mellne.  The  said 
Smeline  paid  to  the  said  John  Brenock  the 
amount  required  to  be  paid  In  cash  accord- 
ing to  the  terms  of  the  sale,  and  notes  for  tbA 
d^erred  payments  were  executed  by  her,  se* 
cured  upon  the  land.  The  trustee,  Brenock, 
paid  moneys  out  ot  said  purchase  price,  from 
time  to  time,  to  the  said  Peter  and  to  others 
for  his  use,  and  held  said  notes  In  his  xkmsos- 
slon  at  the  time  of  the  Institution  of  this  suit 
and  the  notes,  together  with  a  report  of  the 
payments  made  to  the  said  Peter  or  tot  hli 
use,  were  filed  with  the  court  as  a  part  of  the 
files  of  tSie  cause,  under  an  order  made  by  the 
court  with  reference  thereta  The  court  by 
its  decree,  adjusted  the  accounts  between  Qie 
said  Peter  and  the  said  John  Brenock,  and 
decreed  that  Peter  was  entitled  to  receive, 
and  should  be  paid,  out  of  the  proceeds  of  the 
sale  to  Knapp,  the  sum  of  9Si,e2»XH,  as  be- 
ing the  balance  due  him. 

A  number  of  complalnto  are  preferred 
against  the  adjustment  thus  made  by  the 
court  In  this  respect  it  Is  first  contended 
that  at  the  time  Peter  demanded  that  the 
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farm  duuld  be  uld  at  Hbe  snm  of  $54,000,  or 
tliat  bis  Interest  tberelu  shoald  be  purchased 
at  that  sum  proportioiiately,  Peter,  by  reason 
of  excessive  Indulgence  In  IntoxicaUng  liq- 
uors, bad  become  and  was  mentally  Incapaci- 
tated to  transact  business,  and  tbat  the  said 
wife,  Bmellne,  and  the  said  John  Brenock, 
wen  knew  this.  The  insistence  Is  there- 
fore that  the  said  Peter  should  not  be  bound 
or  concluded  by  the  sale  of  his  one-half  Inter- 
est In  the  farm  to  his  wife  for  the  sum  of 
927,000,  as  the  court  decreed  be  should,  but 
should  be  deemed  the  owner  of  the  undivided 
one-half  thereof  at  the  time  of  the  sale  of  the 
farm  to  Knapp,  and  thereftnre  entlUed  to  re- 
ceive one-half  the  sum  paid  by  Knapp  for 
the  farm,  to  wit,  the  sum  of  (70,000,  less 
sums  disbursed  to  or  for  him  by  the  said 
John  Brenock.  The  trial  court  found,  and 
recited  as  one  of  the  findings  of  the  court, 
that  the  said  Peter,  at  the  time  In  question, 
"was  In  full  possession  of  bis  mental  facul- 
ties and  capable  of  coring  a  legally  binding 
assent  as  to  matters  affecting  his  real  es- 
tate." We  find  testimony  In  the  record  tend- 
ing at  least  to  show  that  his  mental  faculties 
had  been  somewhat  Impaired,  but  there  was 
testimony  to  the  contrary,  and  the  correct 
solution  of  the  question  was  dependent  upon 
a  variety  of  considerations,  as  to  the  weight 
and  merit  of  which  the  chancellor  had  su- 
perior facilities  to  those  enjoyed  by  ns  for  ar- 
riving at  a  correct  conclusion.  After  a  thor- 
ough consideration  of  all  the  testimony  bear- 
ing upon  tbis  point,  and  much  reflection  there- 
on, we  are  unable  to  aay  that  we  have  a  clear 
conviction  as  to  the  truth  of  the  matt^,  or 
that  we  would  be  justified  In  declaring  that 
the  chancellor  was  clearly  and  palpably  In  er- 
ror in  his  judgment  tbereon.  In  such  state  of 
case  we  have  repeatedly  held  the  finding  of 
the  trial  court  should  be  acc^ted  and  acted 
upon  by  this  court.  Hlgglns  v.  Wisner,  170 
UL  220,  48  N.  B.  692,  and  cases  cited.  The 
refusal  of  the  court  to  adjudge  that  said  Pe- 
ter should  not  be  bound  by  the  sale  of  his  In- 
terest of  the  land  at  and  for  the  price  of  f 27,- 
000  cannot,  therefore,  be  declared  to  be  er- 
ror. 

But  we  think  the  court  erred  with  respect 
of  another  item  for  which  Peter  was  requir- 
ed to  account  The  court  decreed  the  com- 
plainants in  the  original  bill,  Anna  Luce  and 
Sophia  Ragor,  were  entitled  to  receive  out  of 
the  proceeds  of  the  sale  of  the  land  to  Knapp 
the  sum  of  $9,111.80,  such  being  the  amount 
of  their  interest  In  the  said  one-third  part  of 
said  land  after  the  deduction  of  the  amount 
necessary  to  redeem  their  interest  in  the  land, 
upon  the  theory  that  the  deed  of  said  one- 
third  to  said  Peter  by  his  father,  John 
Ragor,  was  but  a  mortgage.  The  court  char- 
ged this  sum  of  19,111.80  In  the  statement  of 
the  account  of  the  said  Peter  as  an  Item  of 
Indebtedness  of  the  said  Peter,  and  deducted 
the  same  from  the  amount  which  otherwise 
would  have  been  decreed  to  be  paid  to  the 
said  Peter.  In  making  this  charge  to  Peter 


the  court  proceeded  upon  the  theory  ttiat  Pe- 
ter ^ould  be  deemed  to  have  warranted  to 
his  wife  that  he  was  seised  of  a  good,  com- 
plete, and  unincnmbered  title  In  fee  to  the 
lands,  and  that,  as  It  appeared  his  claim  to 
a  portion  thereof  was  but  that  of  a  mortgagee, 
he  should  be  required  to  account  for  a  sum 
sufficient  to  make  perfect  and  good  the  title 
to  the  farm.  The  deed  ^ecuted  by  Peter  to 
the  trustee  contained  no  covenant  of  war- 
ranty, and  was  executed,  as  it  expressly 
averred,  only  for  the  purpose  of  giving  to  the 
wife  a  one-half  Interest  In  all  the  property 
the  husband  owned.  The  chancellor  an- 
nounced his  finding  and  conclusions,  orally, 
and  thus  directed  a  decree  to  be  framed.  We 
team  i^m  this  oral  announcement,  whldi 
Is  preserved  In  the  cratlficate  of  evidence, 
that  the  chancellor  found  that  Mrs.  Emellne 
Ragor,  before  execution  of  the  deed  to  the 
trustee,  Brenock,  had  full  knowledge  and  no- 
tice of  the  character  of  the  deed  executed  by 
said  John  Ragor  to  her  husband,  and  wm 
fully  advised  as  to  the  rights  of  the  complain- 
ants, Sophia  Ragor  and  Anna  Luce.  More- 
over, we  find  that  fact  abundantly  establish- 
ed by  the  proof.  Mrs.  Emellne  Ragor,  there- 
fore, was  not  deceived  or  Inqwsed  upon  in 
any  manner.  She  knew  that  by  the  settle- 
ment with  her  husband  she  obtained  but  one- 
half  of  ^rtuitever  right  he  bad  In  the  farm, 
and  she  had  full  knowledge  of  tiie  infirmity 
which  aftected  alike  the  Interest  of  herself 
and  that  of  her  husband.  In  every  equitable 
point  of  view  she  was  the  owner  of  but  the 
undivided  one-half  of  the  interest  possessed 
by  her  husband,  and  her  undivided  one-half 
was  subject,  equally  with  his,  to  the  defect 
of  which  they  both  had  knowledge.  When 
she  purchased  his  one-half  of  the  land  for 
127,000  she  knew  she  was  thereby  obtaining 
only  such  interest  as  he  had  In  an  undivided 
one-half  In  the  land,  she  being  then  the  own- 
er of  the  like  interest  in  the  other  undivided 
one-half.  In  good  conscience,  all  she  could 
require  at  the  hands  of  her  husband  Is  that 
he  should  account  for  a  sum  sufficient  to 
make  good  to  her  an  undivided  one-half  inter- 
est in  the  land.  The  court,  therefore,  should 
not  hare  charged,  as  against  Feter,  the  full 
amount  decreed  to  be  paid  to  Anna  Luce 
and  Sophia  Ragor,  viz.  $9,111.80.  but  only 
the  one-half  thereof,  viz.  $4,555.00,  for  the 
amount  necessary  to  pay  the  other  one-half 
should  have  been  borne  by  Mrs.  Emellne 
Bagor.  The  court,  aside  from  the  Item  of 
amounts  paid  to  Anna  Luce  and  Sophia  Ra- 
gor, found  that  Feter  should  receive  the  sum 
of  $18,040.84.  From  this  sum  should  be  de- 
ducted the  sum  of  $4,555.90  (being  one-balf 
the  amount  decreed  to  be  paid  said  Anna 
Luce  and  Sophia  Itagor),  which  would  leave 
to  be  paid  to  Peter  the  sum  of  $13,484.94,  In- 
stead of  the  sum  of  $8,929.04,  as  found  and 
decreed  by  the  court 

The  decree  of  the  court,  so  far  as  it  dis- 
poses of  the  rights  of  Andrew,  Frank,  and 
Jacob  Ragor,  Is  affirmed.   As  to  Peter  the 
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decree  la  reversed,  and  the  cause  rem&nded, 
vltb  idirectlons  to  tlie  coort  to  restate  tlie 
ttems  of  the  account  of  aald  Peter  In  acctnd- 
ance  wttti  tbe  Tlewi  herein  expressed,  and  to 
enter  a  decree  awarding  blm  tbe  said  snm  of 
$13,484.04.  In  all  other  respects  the  decree 
IB  affirmed.  The  costs  in  this  court  shall  be 
paid  as  follows;  One-half  by  Mrs.  Emdlne 
Bagor,  and  the  other  one-half  by  Andrew, 
Frank,  and  Jacob  Bagor.  Decree  affirmed  In 
part 


<17S  lU.  EU) 

HUMISTON.  KEELING  &  CO.  t. 
WHEELER. 
(Supreme  Court  of  IllinolB.   Oct  24.  1888.) 
Trial  —  Pbrbhptobt  Instbootioms  —  Waivbb  — 

TbRAMTB— EtIOTION— ABAKDOMKBJtT—  DbsTBUO- 
TIOK  or  PHBHIiBS  —  LlABIUTT  FOB  ABNT  — 
AVPBALS. 

1.  A  motion  to  peremptorily  instruct  for  do- 
fettdant,  made  at  the  close  of  plaintiff's  evi- 
dence, is  waived  by  a  failure  to  renew  it  br 
motion  or  by  an  instraction  at  the  close  of  all 
the  evidence. 

2.  On  an  issue  whether  a  lessee  was  evicted 
by  the  lessor's  entering  into  possession,  evi- 
dence is  admissible  that  the  lessee  had  aban- 
doned the  premises,  and  leased  other  quarters 
for  hia  business,  before  the  entry  by  the  lessor. 

3.  A  five-story  bollding  was  leased  with  the 
exception  of  the  fourth  floor,  oEQce  room  on 
the  second  floor,  and  a  space  in  the  rear  of 
the  basement,  which  were  retained  by  the 
lessor.  Afterwards  the  interior  of  the  build- 
ing was  burned  out  but  the  walls  were  intact, 
and  part  of  the  lower  floors  remained.  The 
first  Boor  and  the  basement  were  not  burned, 
but  the  former  was  covered  with  debris  so  as 
to  be  untenantable.  Hdd  that  conceding  the 
lease  was  only  of  "portions  of  the  building," 
there  was  not  an  entire  destruction  of  the 
building,  within  the  rule  that  the  destruction 
of  the  entire  subject-matter  extinguishes  the 
agreement  to  pay  rent. 

4.  An  objection  to  remarks  of  counsel  can- 
not be  first  urged  on  appeal. 

Appeal  from  appellate  court  First  district 
Action  by  Charles  G.  Wbeeler  against  Hu- 
mlston,  Keeling  &  Co.  From  a  Judgment  of 
the  appellate  court  (70  111.  App.  349)  affirming 
a  Judgment  for  plaiotlfl,  defendant  appeals. 
Affirmed. 

Flower,  Smith  &  Musgrave,  for  appelant 
Slgmund  Zelaler,  for  i^p^ilee. 

CABTW'KIGHT,  3.  Appellee  obtained  a 
judgment  In  the  superior  court  of  Cook  coun- 
ty against  appellant  for  98,750^  the  balance 
du^  by  the  terms  of  a  lease,  for  the  rent  ct 
certain  premlsea  In  Chicago  from  Ifarcta  13, 
1881,  to  May  1, 1882,  after  crediting  92,400  re- 
celTed  by  appellee  from  other  tenants,  to 
whom  he  rented  the  inremlses  during  a  por- 
tion of  said  period  after  tiietr  abandonmenc 
by  appellant  The  Judgment  has  been  af- 
firmed by  tbe  app^ate  court 

The  arguments  In  this  court  are  devoted 
largely  to  questions  of  fact,  such  as  whether 
the  premises  rented  were  totally  destroyed  by 
a  fire  on  March  18,  1881,  and  whether  there 
was  a  surrender  of  the  lease  and  an  accept- 
ance by  the  plahitlfl  u  landlwd,  and  whether 


Qie  taking  poBsesslon  by  the  plalntlfC  con- 
stituted an  erlctlon.  These  questions  were 
InrolTed  In  the  trial  court  and  appellate  court, 
but  have  now  been  conclusively  settled  In 
favor  of  plaintiff  by  the  Judgment  of  the  ap- 
pelate court 

At  the  conclusion  of  the  evidence  for  tbe 
plain tlCF  the  defendant  moved  the  court  to  In- 
struct tiie  Jury  to  find  the  Issues  for  defend- 
ant, and  tbe  motion  was  denied,  but  defend- 
ant then  proceeded  to  offer  evidence  In  its 
behalf,  and  the  motion  was  not  renewed  or 
an  lnstructl(m  asked  at  the  close  of  all  the 
evidence.  The  motion  was  therefore  waived. 
ItaUway  COw  v.  VeUe,  140  HL  69.  29  N.  B.  TOfti 
Hallway  C&  v.  Bed,  154  III.  95.  39  M.  SL  10S6. 
The  qnestloa  of  the  sufficiency  oT  tbe  evi- 
dence to  snsbdn  a  verdict  was  not  raised  as  a 
queadon  of  law,  and  we  are  precluded  from 
considering  questions  of  fact,  as  such.  We 
must  confine  ourselves  to  such  assignments 
of  error  as  we  are  autbodaed  to  pass  upon, 
and  can  only  consider  the  evidence  or  facts 
proved  In  their  relation  to  such  assignments. 

Only  one  ruling  of  the  court  during  the 
trial  is  pointed  out  and  complained  of  in  tbe 
argument  This  alleged  error  was  In  permit- 
ting plaintiff  to  prove  that  after  tbe  fire 
whUdi  occurred  In  the  premises  the  defendant 
rented  other  quarters  and  made  a  lease  for 
the  same.  As  already  said.  It  Is  ai^ued  h«« 
that  tbere  was  an  eviction  by  the  idalntlff, 
and  both  parties  agree  that  that  question 
was  In  iBSue  before  the  Jury.  Upon  that  Is- 
sue It  was  an  Important  question  whether 
tbe  tenant  had  abandoned  tbe  premises  be- 
fore tbe  expiration  of  Its  term  and  before  the 
entry  by  the  plaintiff.  In  order  to  constitute 
an  evlctlmi,  the  tenant  must  abandon  the 
premises  on  account  of  the  act  of  the  land- 
lord, and,  If  defendant  had  already  aban* 
doned  them,  the  entry  by  plaintiff  would  not 
constitute  an  eviction.  In  case  of  an  aban- 
donment without  fault  of'  the  landlord  or  In 
consequence  of  his  ac^  he  miiy  re-enter,  and 
again  rent  the  premises,  and  credit  the  lessee 
with  the  proceeds,  and  his  so  taking  poaseB* 
alondoesnot  relieve  from  the  paymrat  of  rent 
12  Am.  &  Bug.  Bnc:  Law,  761;  Wood,  Landl. 
&  Ten.  I  477.  Tbe  evidence  was  that  plfUn- 
tUt  rented  to  defendant  Nos.  143  and  146 
Lake  street.  In  Chicago,  from  May  1,  1890,  to 
May  1, with  the  exception  of  office  room 
on  the  second  torn,  the  fourth  stwy,  and 
stairs  connecting  with  the  front  east  door,  and 
a  space  in  the  rear  of  ttie  basement,  10  by 
20  feet,  for  grinding  purposes,  which  were 
retained  by  pliUntlff.  Plaintiff  was  also  to 
have  the  right  to  grind  dcngs  by  the  use  of 
the  gas  aiglne.  and  was  to  pay  one-flfth  of 
the  cost  of  running  It  If  water  gave  out 
In  the  foorOi  story  he  was  to  be  aUowed  to 
pump  sufficient  water  by  the  use  of  the  en- 
gine, and  both  parties  were  to  have  common 
use  of  the  elevator.  Defendant  agreed  to 
pay  $4,800  a  year  as  rent,  In  monthly  install- 
ments of  9400,  one  half  In  cash,  and  the  other 
half  In  drugs.  At  the  expiration  of  the  lease 
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the  premise*  rated  were  to  be  returned  to 
pliUntlff  In  ftf  good  condition  aa  wben  entered 
upon,  loBf  by  fire  or  tuuToldable  accident  or 
ordinary  wear  excepted.  On  leased  piem- 
Ises  there  was  a  bnlldlng  of  fire  stories  and  a 
basement,  wltb  a  frontage  of  80  feet  and 
running  back  from  tbe  street  166  feet,  ont  of 
which  the  portions  stated  were  excepted. 
Defendant  occupied  the  premises  from  May 
1.  1890,  until  March  18,  1801,  when  most  of 
tike  Interior  of  the  bnlldlng  was  burned  6nt 
The  walls  remained  Intact  Tbe  roof  and 
fifth  story  were  destroyed.  Some  of  the  floor- 
ing at  the  front  and  rear  of  the  fourth  floor 
remained.  Tbe  third  had  a  few  feet  more  at 
the  back  end,  and  12  or  IS  feet  at  tba  firont 
end,  on  which  goods,  desks,  and  shelves  were 
left  Of  the  second  floor,  about  25  feet  re- 
mained In  the  rear  and  about  46  or  60  feet  at 
the  front  end.  Tbe  flrst  floor  was  not  burn- 
ed, but  was  covered  by  dfibr&i  from  the  floors 
above,  which  had  fallen  upon  It  and  tbe 
basement  was  not  bnmed.  The  buUdhig  was 
rendered  unfit  for  occupancy  by  this  condi- 
tion, and  defendant  left  It  Before  the  evi- 
dence objected  to  was  (rflered,  plaintiff  had 
testified,  without  obJecUon,  that  shorOy  after 
the  fire  he  taiformed  <me  of  defendanfs  offl- 
cers  that  he  had  let  the  contract  for  repairing 
the  store,  and  expected  them  to  occupy  It  or 
find  a  tenant  and  they  said  they  bad  taken  a 
new  store,  and  that  when  he  called  on  de- 
fendant at  Ite  new  store  the  last  of  March, 
to  collect  rent  for  that  montii,  they  paid  falm 
for  18  days  only,  and  tendered  him  a  receipt 
for  tbe  same  In  full  of  all  rents.  A  letter 
from  defendant  to  plaintiff,  dated  June  8th, 
was  also  In  evidence,  In  which  It  was  stated 
that  defendant  was  not  and  had  not  been, 
a  teaant  of  i^hitifl  alnce  the  morning  of 
March  14th.  The  fact  which  the  evidence 
objected  to  tended  to  prove  had  already  been 
proved  without  objection  and  was  not  In  con- 
troversy, BO  that  defendant  could  not  have 
been  harmed  by  Oie  ruling;  but  Uie  evidence 
was  proper  on  the  Question  of  abuidonment, 
to  show  that  defendant  did  not  bitend  to  re- 
turn to  the  premises. 

Tbe  only  Instruction  complained  of  is  the 
first  given  at  tbe  request  of  plaintiff.  It 
Is  as  fellows:  "The  court  Instmcto  you.  as 
a  matter  of  law,  that  where  a  lease  Is  made 
of  a  portion  of  a  building,  and  such  portim 
la  damaged  by  fire,  and  the  premises  rented 
are  rendered  untenantable,  but  fb»  premises 
are  not  totally  destroyed,  but  are  capable  of 
repair,  those  facts  wUl  not  relieve  the  tm- 
ant  from  bis  liability  to  pay  mat,  unless  the 
lease  so  provides.  And  If  yon  Ix^eve,  tnm 
the  evidence  In  this  case,  that  the  premises 
leased  by  the  plaintiff  to  the  defendant  in 
this  case  were  rendered  untenantable  by 
fire,  but  were  not  totally  destroyed,  and  were 
capable  of  repair,  then  that  fact  did  not  re- 
lieve the  tenant  from  Its  liability  to  pay  rent 
as  provided  by  the  lease."  It  is  alleged 
against  this  instruction  that  It  waa  too  broad, 
twk  we  find  no  fanlt  In  It  Tbe  lease  vras  of 


the  premises  1<Q  and  146  Lake  street  and  the 
description  In  a  lease  or  conveyance  would 
unquestlonaldy  carry  the  land  aa  wdl  as  the 
building.  Sh^  Touch.  00.  It  Is  contended 
that  on  account  of  ttie  exertions  from  die 
general  description,  the  lease  Is  to  be  re- 
garded as  a  lease  merdy  of  portions  of  the 
building.  The  lease  was  not  of  certain  por- 
tions of  the  building  wlUiout  the  land,  tmt 
of  the  land  and  buUdlng,  except  certain  mi- 
nor portlona  of  tiie  building.  The  legal  righto 
of  the  parties  would,  of  course,  be  the  same 
If  plaintiff  had  leased  the  excepted  portions 
to  another  person  Instead  of  retaining  them, 
and  It  certainly  could  not  be  said  tiiat  If  he 
had  leased  the  fourth  floor  and  office  and 
space  for  grinding  to  some  third  person,  such 
person  would  have  acquired  any  Interest  In 
the  land  except  such  as  vras  necessary  to  the 
enjoyment  of  the  particular  rooms.  If  tbe 
plaintiff  had  then  leased  the  premises,  except 
such  interest  to  defendant  the  leaae  would 
surely  convey  an  estate  In  the  land  which 
tbe  tenant  of  particular  rooms  had  net  ac- 
quired. The  rule  Is  tibat  whesx  land  and 
building  are  rented  the  tenant  is  not  esKused 
from  the  covenant  to  pay  rent  by  tiie  loss  of 
the  premises  by  flre,  If  anything  remains  to 
wbi6h  tbe  lease  may  attach.  There  Is  no 
Implied  warranty  of  the  landlord  that  the 
premises  shall  remain  tenanteble  to  the  end 
of  the  term,  and  if  tlu^  are  Injured  ren- 
dered untenantable,  but  not  destroyed,  the 
tenant  Is  not  relieved  from  his  covenant,  but 
may  repair  the  damage,  and  restore  them  to 
their  ft»rmer  condition,  and  enjoy  them  to 
the  end  of  the  term.  8  Kent  Comm.  466; 
Peck  V.  Ledwldge.  25  IlL  109;  Smith  v.-Ho- 
Lean.  123  IlL  210,  14  N.  ^EI.  SO;  12  Am.  & 
Eng.  Enc.  Law,  741.  Many  authorities  have 
recognized  an  exception  to  the  common-law 
rule  that  the  destruction  of  the  leased  prem- 
ises does  not  release  the  tenant  from  his 
covenant  to  pay  rent  This  exception  has 
been  made  where  the  destruction  was  total, 
so  that  there  was  nothing  upon  which  the 
lease  could  operate,  and  Its  ground  is  that 
the  deatructicm  of  the  entire  subject-matter 
ot  the  contract  eactingxilBhes  tbe  estate  for 
years,  and,  tiie  intwest  of  the  lessee  being 
entirely  destroyed,  the  agreement  to  pay  rent 
Is  extinguished.  This  Is  the  case  where  a 
room  or  apartmente  or  a  building  is  leased 
and  dntroyed.  The  aception  requires  that 
tike  bunding,  or  portions  of  the  building, 
leaaed  shall  be  not  merely  danu^ed  or  In- 
jured, but  destroyed.  Smith  v.  McLean,  su- 
pra. Total  destructloii,  perhaps,  does  not 
mean  such  a  destruction  as  do«  not  leave 
one  stone  lytog  upon  another,  but  It  must 
be  such  as  destroys  the  leased  property  in 
ita  character  as  a  room  or  a  building.  The 
question,  under  the  exception.  Is  as  to  the 
conditim  to  which  the  thing  leased  has  been 
reduced  by  tbe  fire,  and  here  the  wails  and 
basement  were  intact  Ttie  building,  as  a 
building,  was  not  destn^ed.  but  required  a 
new  not  and  n«w  floois  above  ttie  first  flow: 
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It  WBB  la  a  eoDdtUtHi  that  defendant  might 
have  made  repaln  and  occuided  It,  and  tbe 
new  roof  and  floors  would  properly  bave 
been  termed  repairs,  and  not  Uie  creation  of 
a  new  butldlng.  If  tbe  defendant  had  a 
right  to  do  that,  and  to  conttnne  to  occupy 
the  premises  to  the  end  of  the  term,  It  would 
not  be  rdlered,  under  any  rule,  from  the 
payment  of  rent  There  Is  no  aneetlon  here 
that  If  the  le^se  was  of  the  land  ahd  build- 
ing, as  we  conclude  It  was,  there  remabied 
something  to  which  the  lease  attached,  even 
If  the  building  was  destroyed,  but-  this  In- 
struction was  applicable  to  tihe  claim  of  de< 
fendant  that  the  lease  was  only  of  the  por- 
tions of  the  bunding  which  It  had  a  right  to 
occupy.  The  evidence  showed  that  there 
was  not  an  entire  destruction,  even  of  the 
building,  and  stated  the  correct  rule  as  ap- 
piled  to  that  condltl(m. 

The  only  other  error  as^gned  whlcb  we 
have  a  right  to  consider  Is  that  counsd  for 
plaintiff  made  an  unwarranted  statement  to 
the  Jury  touching  the  retetlTe  weslUi  of  the 
parties.  The  langnage  purported  to  be  In  re. 
ply  to  a  statement  of  def»idanfs  counsel 
that  plaintiff  was  a  rich  landlord;  but, 
whether  It  was  proper  or  not,  no  ruling  of 
the  court  was  asked  or  obtained,  and,  under 
repeated  decisions  of  Uils  court,  there  la 
nothing  to  be  reviewed  under  that  assign- 
ment. The  Jud^ent  of  the  appellate  court 
Is  affirmed.  Judgment  affirmed. 


an  lu.  ist) 

CHIOAGO  &  A.  B.  GO.  T.  BIiATTL. 
(Supreme  Court  of  UUnois.   Oct.  24.  18BS.) 

RAILR0408— ACCIDBKT    AT  CsOSalNO — CONTBIBO- 
TOKX  NBOLtOBNCE— QtICBTIO»  rOK  JCRT 

— Damaoss. 

1.  One  who  knows  that  a  flagman  la  usoally 
stationed  at  a  crossing  Is  not  negligent  in  at- 
tempting to  cross  the  trades,  in  the  absence 
of  &ny  warning  or  signal  of  danger. 

2.  Whether  a  party  Injured  exercised  due 
care  is  a  question  for  the  Jnry. 

3.  $6,000  damages  are  not  excessive  for  an 
injarj  to  the  s^ne,  liable  to  result  In  perma- 
nent paraiysis. 

Appeal  from  i^ipellate  court.  Second  ffls- 
trlct 

Actl<m  by  Elizabeth  Blaul  agahwt  the  Ghl 
cago  ft  Alton  Ballroad  Company.  From  a 
Judgment  of  tbe  appellate  court  affirming  a 
judgment  for  plahitifl  (70  UL  App.  618),  the 
defendant  ai^eala.  Affirmed. 

George  S.  House,  for  appellant  Donaboe  ft 
McNaughtou,  for  appellee. 

PER  CURIAM.  The  appellate  court,  speak- 
ing through  Mr.  Justice  OBABTRES!,  In  de- 
ciding this  case  delivered  the  following  opinion : 

"This  was  an  action  on  tbe  case,  brought 
by  appellee,  to  recover  damages  for  Injuries 
sustained  by  her  In  consequence  of  a  collision 
with  one  of  appellant's  trains  of  cars,  which 
came  In  contact  with  a  buggy  In  which  ap- 
pellee was  ridlngf  at  the  Intersection  of  ap- 


pellant's railway  tracks  with  Fifth  avenue. 
In  the  city  of  Jollet  There  was  a  trial  by 
jury,  resulting  In  a  verdict  and  Judgment  for 
appellee  for  ¥6.000.  This  court  Is  asked  to 
reverse  the  Judgment  upon  the  sole  ground 
that  the  evidence  does  not  show  appellee  was 
In  the  exercise  of  ordinary  care  for  her  own 
safety  at  the  time  of  the  accident  which  caus- 
ed her  Injury.  It  appears  from  the  evidence 
that  on  December  8,  1894,  appellee  left  her 
home,  In  Chicago,  In  company  with  her  hus- 
band and  Infant  child,  and  proceeded  1»  Jollet 
over  appellant's  railroad.  On  arriving  at  Ihe 
station  In  Jollet  the  party  were  met  there  by 
appellee's  brother,  Dennis  Van  Garvin,  and 
one  WOUam  Smith,  who  had  in  waiting  a 
light  spring  wagon,  for  the  purpose  of  con- 
veying the  visitors  to  Van  Oarrin's  home, 
about  two  miles  soutiieast  from  Jollet  Ap- 
pellant's railway  at  Jollet  crosses  Fifth  ave- 
nue nearly  at  right  angles,  and  at  the  street 
crossing  It  has  three  tracks,  the  easterly  track 
being  the  south-bound  main,  the  one  next 
west  tbe  north-bound  main,  and  the  westerly 
track  being  what  Is  known  as  a  side  track. 
When  the  party  started  for  Van  Garvin's 
home,  there  were  seated  In  the  light  wagon 
Van  Garvin  and  Smith  upon  the  front  seat 
the  former  sitting  on  the  right-hand  side,  and 
driving,  while  the  rear  seat  was  occupied  by 
appellee,  with  her  babe  In  her  arms,  and  her 
husband  sitting  beside  her,  and  a  small  boy 
sat  In  the  wagon  box  behind  the  rear  seat. 
Proceeding  In  this  manner  easterly  along 
Fifth  avenue,  the  party  came  to  the  right  of 
way  of  appellant's  railroad,  and  as  they 
reached  that  point  a  long  freight  train,  c<m- 
Blstlng  of  about  forty  box  cars,  was  then  be- 
ing drawn  over  the  Fifth  avenue  crossing  in 
a  northerly  direction,  along  the  north-bound 
main  track.  Van  Garvin,  who  was  still  driv- 
ing, brought  bis  horse  to  a  standstill,  and 
waited  for  tills  freight  train  to  pull  across  the 
street  and  about  the  time  the  caboose  or  rear 
car  reached  the  north  sidewalk,  seeing  noth- 
ing to  prevent  his  going  forward,  and  there 
being  no  gates  closed  or  flagman  at  the  cross- 
ing to  give  notice  or  warning  of  danger,  he 
started  his  horse  towards  home,  when,  just 
as  he  reached  the  easterly  or  south-bound 
main  track,  and  was  In  the  act  of  crossing, 
a  train,  consisting  of  an  engine  and  seven 
or  eight  flat  cars,  bore  down  upon  tbera  at 
a  rapid  rate  of  speed  from  the  north,  strik- 
ing the  wagon  In  which  appellee  was  riding, 
tiirowlng  the  occupants  of  the  vehicle  a  dis- 
tance of  some  twenty  or  twenty-flve  feet  and 
Inflicting  upon  the  person  of  appellee  serious 
Injuries. 

"It  is  frankly  admitted  by  counsel  for  ap- 
pellant that  under  the  ordinances  of  the  city 
of  Jollet  It  was  the  duty  of  appellant  to  have 
a  flagman  at  tiie  crossing,  and  that  one  Is 
usually  on  duty  there,  but  that  at  the  particu- 
lar time  of  this  accident  he  had  left  his  post 
on  some  other  business,  and  was  then  absent 
from  his  place  of  duty;  and  counsel  concedes 
that  this  was  negligence  on  the  part  of  ap- 
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pellant,  bat  he  contends  that,  notwithstand- 
ing this  negligence  of  appellant,  appellee  can- 
not recover,  becaase  she  had  committed  her 
safety  to  Van  Garvin,  the  driver  of  the  ve- 
hicle, and  that  the  latter  was  guilty  of  negli- 
gence In  not  ascertaining  that  the  east  track 
was  safe  to  cross  before  attempting  to  pass 
over  It;  that,  inasmuch  as  the  view  was  ob- 
structed to  some  extent  by  the  freight  train 
upon  the  north'bound  main  track,  he  should 
have  waited  until  he  could  know  with  cer- 
tainty that  It  was  safe  for  him  to  cross.  It  la 
argued  that  because  Van  Qarvln  knew  there 
was  usually  a  flagman  at  the  crossing  he 
should  have  waited  until  notified  by  the  flag- 
man that  It  was  safe  to  cross.  Counsel  says 
In  his  argument:  'He  [Van  Garvin]  knew 
that  at  this  crossing  there  was  stationed  a 
flagman,  whose  duty  it  was  to  notify  persons 
riding  In  vehicles  when  it  was  safe  to  cross.* 
But  we  think  this  Is  a  misapprehension  of  the 
duty  of  a  flagman  under  the  ordinance  put  In 
evidence,  and  is  not  according  to  the  general 
understanding  of  the  public,  nor  the  almost 
universal  custom  of  flagmen  on  such  duty. 
It  fi  only  when  there  la  danger,  caused  by  the 
approach  of  trains,  that  the  flagman  displays 
any  signal,  or  gives  any  notice  to  the  travel- 
ing public.  When  it  la  safe  to  cross,  the  flag- 
man does  nothing,  as  a  general  role;  but 
wh^  there  Is  danger  be  gives  notice,  or 
Bhould  do  so.  This  being  the  almost  universal 
custom,  we  think  Van  Oarvln,  knowing  that 
a  flagman  was  usually  atatloned  at  this  cross- 
ing, had  a  right  to  rely  on  the  presumption 
that  he  was  at  his  post,  and  woidd  do  his 
duty,  and  that,  In  the  absence  of  any  warning 
or  signal  of  danger,  he  was  not  chargeable 
with  negligence  In  proceeding  to  cross  the 
tracks.  Had  the  flagman  been  at  bis  post, 
and  given  the  danger  signal,  the  accident 
would  not  have  happened.  While  appdlee's 
party  were  waiting  for  this  freight  train  to 
go  by,  other  teams  had  gathered  tiiere,  also 
waiting  to  cross,  and  all  aeem  to  have  started 
fwward  about  the  same  time,  the  cros^g 
appearing  to  be  clear,  and  none  of  them  ap- 
prehending danger.  They  no  doabt  relied  up- 
on the  presumption  that  the  flagman  was  at 
his  post,  and  would  do  his  duty,  warning 
tbem.  of  danger  If  It  existed.  This  presump- 
tion tiiey  bad  the  right  to  Indulge  and  to  act 
npoa.  The  flagman's  duty  1>  to  know  of  the 
approach  of  tr^s,  and  to  give  timely  warn- 
ing to  all  persons  attempting  to  cross  the 
railroad  track;  and  the  public  have  a  right  to 
rely  upon  a  reaatmable  performance  of  that 
duty.'  BaUroad  C!o.  v.  Hutchinson,  120  ni. 
5S7, 11  N.  B.  855.  Fifth  avenue  was  a  hirgely 
traveled  thoroughfare,  and  It  was  the  duty 
of  appellant  to  keep  a  flagman  in  constant 
attendance  there.  In  bis  absence,  to  run  a 
train  over  tiw  crossing  at  a  dangerous  rate  of 
speed  was  great  negligence,  and  rendered  ap- 
pellant clearly  liable  for  Injury  resulting  there- 
from to  any  one  In  the  exercise  of  ordinary 
care  for  his  or  her  own  safety.  Whether  ap- 
pellee was  In  the  exercise  of  such  care  at  the 


time  of  the  accident  was  a  question  of  fact 
for  the  Jury,  and  we  cannot  say  their  finding 
on  that  point  was  wrong.  On  the  contrary, 
we  think  it  was  fully  Justified  by  the  evi- 
dence, and  we  cannot  reverse  the  Judgment 
upon  that  ground. 

"It  Is  claimed  that  the  damages  are  ^cees- 
ive,  but  we  cannot  say  ttiat  the  Jury  were 
not  warranted  in  finding  the  amount  they 
have  awarded.  From  the  evidence  the  Joiy 
had  a  right  to  believe  that  appellee  has  sus- 
tained an  injury  to  the  spinal  cord,  frcou 
which  she  Is  in  danger  of  permanent  paraly- 
sis; and,  if  BO,  certainly  the  damages  are 
not  exceraive.  We  do  not  need  the  tesUmmy 
of  expert  physicians  to  tell  OS  that  injuries 
of  the  character  received  by  appellee  fre- 
quently do  result  in  paralysis.  The  extrat 
ot  the  injury  may  not  be  at  once  apparent; 
bot  the  result  may  be  a  total  wreck  of  the 
entire  system.  The  Jury  heard  the  testimony 
of  the  witnesses  and  the  opinions  of  the  med- 
ical experts  who  had  examined  appellee,  and 
they  saw  and  had  the  opportonl^  of  observ- 
ing her  for  themselves,  and  we  are  not  dis- 
posed to  substitute  our  Judgmoit  for  theirs, 
under  all  the  circumstances  of  the  case. 

"No  complaint  whatever  Is  made  of  the  tai- 
stmctions,  and,  finding  no  raror  in  Qie  reooid, 
the  Judgment  will  be  aflirmed." 

We  adopt  the  foregoing  opinion  as  that  of 
this  court,  and  the  Judgment  of  the  appellate 
court  Is  afSrmed.  Judgment  afflrmad.  . 


on  lU.  238} 

CHICAGO  &  A.  R.  CO.  v.  GLENNT  et  bL 

(Supreme  Court  of  Uliaois.   Oct.  24,  1898.) 

SoBRooATiov— Right  or  Isburbr— Appbal  and 
Error  — Variavob—  Trial  —  In'btroctiok— 
Proof  of  Incorporation— Railroads  —  Dam- 
Aos  BT  Fi KB— Statutory  RBOin.ATiON— BoaDBir 
of  Proof — Opixion  Eviubkcb — Vildsb. 

1.  An  Influrer  who  has  paid  the  loss  for 
which  another,  because  of  his  neglleence,  was 
primarily  liable,  stands  in  the  position  of  a 
surety,  and  becomes  subrogated  to  the  right  of 
the  insured  as  against  such  other  to  the  extent 
of  the  amount  paid. 

2.  A  variance  between  tlie  allegations  and 

{iroof  cannot  be  considered  on  aroeal,  unless 
t  was  pointed  out  and  urged  at  the  trial. 

8.  An  instruction  in  an  action  for  negligence 
authorizing  a  recovery  on  either  of  two  counts 
of  the  declaration  was  not  erroneous,  where 
both  counts  alleged  acts  of  negliBence,  proof 
of  which,  in  either  case,  authorized  a  recovery. 

4.  Where  the  summons  was  served  upon  a 
defendant  as  a  corporation,  and  there  wan  no 
plea  of  nul  tiel  corporation,  it  is  estopped  to 
deny  that  it  is  a  corporation  in  an  action  for 
damages  caused  by  its  negligence. 

6.  In  an  action  against  a  railroad  company 
for  damages  caused  by  fire  escaping  from  its 
locomotive,  an  instruction  based  on  3  Starr  & 
O.  Ann.  St.  par.  123,  p.  3294,  providing  that  in 
actions  for  damages  caused  by  fire  communi- 
cated by  any  locomotive  engine,  while  passing 
along  any  railroad,  the  fact  that  such  fire  was 
so  communicated  shall  be  taken  as  prima  fade 
CTidence  of  negligence,  etc.,  an  instruction  U 
not  erroneous  in  not  limiting  the  prima  facie 
case  to  fire  occasioned  by  an  engine  "while  up- 
on or  passing  along  any  railroad  In  this  state?' 
where  the  fact  that  the  engine  wUA  set  the 
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fire  did  pass  along  the  defendant's  railroad 
was  undisputed. 

6.  An  instruction  based  on  3  Starr  ft  G.  Ann. 
St.  par.  123,  p.  3294,  is  not  objectionable,  as 
permitting  a  recovery  without  proot  of  the 
particular  acts  of  alleged  negligence,  since 
plaintiff,  having  stated  a  cause  of  action  In  hi* 
dectaratJon,  has  a  right  to  InTOlie  the  statnte 
as  relieving  him  of  the  harden  of  pzoof,  after 
showing  that  the  fire  was  commanlcated  from 
defendant's  locomotive. 

7.  A  witness  may  ^ve  his  opinion,  based  on 
his  own  observation,  as  to  the  value  of  farm 
machinery  which  had  been  homed  so  as  to 
be  worthless. 

8.  In  an  action  for  the  loss  of  buildings  by 
fire  caused  by  defendant's  negligence,  error  in 
permitting  a  witness  to  base  his  opinion  of  the 
value  of  the  buildings  on  the  description  there- 
of by  another  witness,  instead  of  on  a  hypo- 
thetical statement  of  what  had  been  proved,  is 
not  ground  for  reversal,  where  the  value  of  the 
boilatngs  was  shown  by  other  testimony,  and 
defendant  did  not  controvert  the  values  shown 
by  plaintiff. 

Appeal  from  appellate  conrt,  Second  dis- 
trict 

Action  by  John  Glenny  and  another  against 
the  Chicago  ft  Alton  Railroad  Company.  The 
Judgment  of  the  circuit  court  for  plaintiffs 
was  affirmed  by  the  appellate  court  (70  111. 
App.  610),  and  defendant  appeals. '  Affirmed. 

TbiB  waa  an  action  on  the  case  by  appel- 
lees against  appellant  for  damages  occa- 
sioned by  fire  caused  by  a  passing  locomo- 
tive on  defendant's  railroad,  destroying  cer- 
tain buildings  and  pe»onal  properly  belong- 
ing to  the  plalntiffa.  There  was  a  trial  by 
Jury  resulting  In  a  verdict  for  plalntlfFs  tor 
$7,849.18,  on  which,  after  orarullng  deffflid- 
aift's  motion  for  a  new  trial,  the  court  enter- 
ed Judgment  The  appellate  court  bavbig 
affirmed  that  Judgment,  this  appeal  la  pros- 
ecuted. 

George  S.  House,  for  appeUant  R.  W. 
Barger,  for  appelleea. 

WILKIN,  J.  (after  stating  the  facts).  The 
argument  of  counsel  for  appellant  here  Is 
chiefly  devoted  to  a  criticism  of  the  opinion 
of  the  appellate  court  We  concur  in  the 
views  of  that  court,  and  regard  the  objections 
urged  against  the  reasoning  of  the  opinion 
without  force. 

It  appears  that  the  property  destroyed  was 
partly  covered  by  Insurance,  and  the  Insur- 
ance company  had  paid  the  loss  before  this 
action  was  brought  It  la  said  this  suit  is 
In  fact  brought  by  that  company,  the  inti- 
mation being  that,  inasmuch  as  plaintiffs  had 
received  compensation  for  their  loss  from  the 
insurance  company,  they  cannot  maintain 
this  action  against  the  defendant  The  In- 
surer stood  in  the  position  of  a  surety,  and 
having  paid  the  loss  for  which  the  defendant, 
by  Its  negligence,  was  primarily  liable,  be- 
came subrogated  to  the  rights  of  the  plain- 
tiffs to  the  extent  It  had  paid.  If  authority 
la  needed  in  support  of  this  proposition,  it 
will  readily  be  found  In  our  own  decisions. 
Insurance  Co.  v.  Frost,  37  111.  333;  Chadsey 
T.  Lewis,  1  GUman,  163;  Express  Co.  t. 
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Haggard,  37  111.  465.  Other  cases  might 
be  cited  to  the  same  effect,  but  we  regard 
the  law  so  well  settled  that  it  cannot  be  seri- 
ously questioned. 

We  are  urged  to  review  the  evidence  for 
the  purpose  of  determining  whether  It  sup- 
ports the  allegations  of  the  declaration. 
Waiving  the  question  whether  the  record 
preserves  a  ruling  of  the  trial  court  on  that 
proposition  so  as  to  make  it  one  of  law,  re- 
viewable In  this  court  we  deem  it  only  nec- 
essary to  say  that  we  think  the  testimony 
fairly  tended  to  support  the  material  aver- 
ments of  the  declaration.  The  real  point 
attempted  to  be  urged  Is  that  there  was  a 
variance  between  the  allegations  and  proof. 
It  need  scarcely  be  said  that  to  entitle  the 
defendant  to  have  that  question  passed  up- 
on, even  In  the  appellate  court  It  must  have 
been  pointed  out  and  urged  at  the  time  of 
the  trial  (Libby,  McXelU  &  Libby  v.  Scher- 
man,  146  HI.  540,  34  N.  E.  801;  City  of  East 
Dubuque  v.  Burhyte,  173  111.  553,  50  N.  B. 
1077);  and  this  court  will  not  presume  that 
a  variance  was  the  ground  of  a  motion  to 
Instruct  a  Jury  to  find  for  the  defendant 
(Railroad  Ca  v.  Clausen,  173  111.  100,  50  N. 
£.  080). 

Complaint  Is  made  of  the  first  and  third 
Instructions  given  to  the  Jury  on  behalf  of 
plaintiffs.  The  objection  urged  against  them 
is  that  they  treat  the  first  and  second  counts 
of  the  declaration  as  though  they  averred 
the  same  or  similar  acts  of  negligence, 
whereas  the  first  alleges  that  the  negligence 
consisted  in  permitting  the  right  of  way  to 
be  covered  with  dry  grass  and  other  com- 
bustible materials,  and  the  second  that  the 
negligence  consisted  in  defective  appliances 
and  the  Improper  handling  of  the  locomotive. 
The  Instructions  authorize  a  recovery  under 
either  count  of  the  declaration.  In  case  both 
charges  of  negligence  are  sustained  by  the 
evidence.  This  certainly  did  not  prejudice 
the  defendant  The  law  authorizes  a  re- 
covery upon  proof  of  either  one  of  the  char- 
ges. If  both  were  proved.  It  was  immateri- 
al on  which  of  the  counts  the  jury  found. 
Proof  of  both  would  sustain  either.  But  for 
the  reference  In  the  Instructions  to  bptb  the 
first  and  second  counts,  no  fault  whatever 
could  be  found  with  them. 

The  tenth  of  plaintiffs'  Instructions  is  also 
criticised.  It  is  based  on  paragraph  123  of 
the  railroad  law.  3  Starr  &  C.  Ann.  St  p. 
82&4.  The  statute  reads,  "that  In  all  ac- 
tions against  any  person  or  Incorporated 
company,"  etc.  It  Is  Insisted  that;  the  de- 
fendant not  belng'a  person,  there  must  have 
been  proof  In  the  record  that  It  was  an  "In- 
corporated company,"  else  the  statute  is  in- 
applicable, and  that  It  was  error  to  give  this 
tenth  instruction  without  that  qualification. 
The  summons  appears  to  have  been  served 
upon  the  defendant  as  a  corporation.  There 
was  no  plea  of  nul  tiel  corporation,  and  the 
defendant  was  estopped  to  deny  that  It  was 
a  corporation.   Such  was  the  c<mdlUon  ot 
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the  record  when  the  court  was  called  opon 
to  decide  Uk  applicability  of  this  tnatnictioii 
to  the  caae. 

It  is  further  Insisted  the  same  iDBtmctlon 
It  tanlt7  In  not  limiting  the  "prima  facte 
caae"  to  Are  occasioned  by  an  engine  "while 
upon  or  passing  along  any  railroad  In  this 
state."  That  the  engine  which  set  the  fire  did 
pass  along  the  defendant's  raUroad  is  un- 
disputed. The  court,  in  Instructing  the  ju- 
ry, was  justifiable  in  assuming  that  fact 

The  further  point  is  made  against  the  In- 
struction that  It  permits  a  recovery  without 
proof  of  the  particular  acts  of  alleged  negli- 
gence. The  statute  upon  which  the  action 
was  based  Is  a  rule  of  evidence.  Having 
made  such  allegations  In  their  declaration 
as  stated  a  cause  of  action,  the  plaintiffs  had 
the  right  to  Invoke  the  statute  as  relieving 
them  of  the  burden  of  proof  after  showing 
the  fire  was  communicated  from  the  defend- 
ant's locomotive,  and  rest  their  case  without 
proof  of  the  particular  facts  constituting  the 
negligence.  None  of  the  objections  to  the 
tenth  instraction  are  well  taken. 

Eq>ert  tesUmony  was  admitted,  over  the 
objection  of  the  defendant,  as  to  the  value 
of  the  property  destroyed.  A  witness  nam- 
ed Dow  stated  what  he  observed  of  the  ruins 
after  the  flre,  and  from  that  observation 
gave  his  opinion  as  to  the  value  of  certain 
farm  machinery  which  had  been  so  burned 
as  to  be  worthless.  It  is  insisted  this  testi- 
mony was  Incompetent  We  do  not  think 
so.  It  may  have  been  of  but  little  welgbt 
but  that  was  for  the  jury.  Another  witness 
testified  as  to  the  depreciation  in  the  value 
of  buildings,  generally,  by  age,  and  was  then 
permitted  to  give  his  opinion  as  to  the  value 
of  those  destroyed,  based  upon  the  descrip- 
tion of  them  given  by  the  witness  Glenny, 
who  was  acquainted  with  them,  the  witness 
giving  the  opinion  never  himself  iwving  seen 
them.  The  form  in  which  the  qnratlon  was 
put  to  the  witness  as  an  expert  was  not 
strictly  proper.  The  opinions  of  witnesses 
as  to  values  may  be  based  upon  a  hypotheti- 
cal statement  of  what  has  been  already  prov- 
en in  the  caae.— a>  to  tbe  quality,  conditions, 
and  situation  of  tiie  property,— aa  well  as 
upon  their  own  actual  obaervati(m.  Moore 
T.  RaUway  Co.,  78  Wis.  120.  47  N.  W.  273. 
Instead  of  aislEittg  tbe  witness  hla  opinion 
based  upon  the  testimony  already  m,  the 
question  Aoold  have  been  framed  bypothet- 
Ically,  ao  as  to  embrace  ancb  tacts  aa  the 
evidence  iraa  aopposed  to  show.  "Queatitms 
put  to  an  expert  on  direct  examination  must 
be  framed  hypotfaetically,  nnleas  tiiere  la  no 
conflict  of  evidence  aa  to  the  facta  or  Itie 
witness  ia  peraonally  acquainted  with  them." 
Bradner,  Bv.  p.  &87.  It  baa  been  permitted 
in  some  courts  to  pursue  the  course  taken  In 
tills  case,  but  aa  we  aald  In  Fyle  t.  Pyle,  158 
ni.  28».  41  KB. 909 (on page 300, IKUL,  and 
page  lOOe,  41  N.  E.).  **the  better  and  proper 
practice,  however,  is  to  put  a  question  to  tbe 
wltneaa  redtlng  tbe  supposed  f&cts  hypothet- 


Ically  upon  whlcb  tbe  opinion  of  the  expert 
Is  wanted."  The  error  in  this  case  was  one 
of  form,  rather  than  of  substance.  Tbe  value 
of  tbe  buildings  was  shown  by  other  testi- 
mony, and  no  evidence  was  Introduced  by 
the  defense  to  controvert  the  values  shown 
by  the  plaintiffs.  We  find  no  reversible  er- 
ror In  the  record,  and  the  Judgment  of  tbe 
appellate  court  will  tw  affirmed.  Judgment 
affirmed. 


(176  IlL  421) 

SHBRIDAN  V.  OITT  Of  CHICAGO. 
(Supreme  Court  of  Illinois.  Oct  24,  1898.) 
-  Bpbcial  Taxes— Jt'DOMSiTT—EHHOB—BBviBW. 

1.  Where  parties  appealing  from  oonfinnap 
tlon  of  ft  Judgment  against  their  property  for 
delinquent  special  taxes  agreed  in  open  court 
to  entry  /  of  an  order  setting  aside  a  former 
coD&rmatioQ,  and  to  a  submission  of  the  con- 
troversy to  the  court  whereupon  the  assess- 
ment was  reduced,  and  jndgmeat  of  confirma- 
tion entered,  they  cannot  asaixu  as  error  tliat 
thfdr  property  was  not  bound  because  of  de- 
fects in  procedure,  whereby  the  assessment 
was  made  void. 

2.  The  rule  which  prevents  the  courts  from 
interfering'  with  Judgments  after  term  does  not 
apply  to  orders  afterwards  entered  by  agree- 
ment of  parties. 

Error  to  Cook  county  court;  Frank  Scales, 

Judge. 

Proceeding  by  the  city  of  Chicago  against 
James  W.  Sheridan  to  enter  a  judgment  for 
delinquent  special  taxes.  From  a  Judgment 
for  applicant,  Sberldan  brings  error.  Af- 
firmed. 

(Seorge  W.  Wilbur,  for  plaintiff  In  error. 
Oiarles  S.  Ibomton,  Corp.  Oounael,  John  A. 
May,  and  Stuart  G.  Shepard,  for  defendant  In 
error. 

PHIIiLIPS,  J.  On  April  11.  1892,  the  city 
council  of  tbe  city  of  (Aicago  paffied  an  ordi- 
nance providing  that  a  connected  system  of 
sewers  be  constructed  In  eight  streets  in  the 
ordinance  named,  and  commissioners  were 
appobited  to  estimate  tbe  cost  of  the  improve- 
ment, Who  estimated  the  cost  to  be  ¥38,- 
611.78.  The  ordinance  for  the  Improvement 
detailed  the  character  and  size  of  Uie  sewers, 
and  the  grade  lines  thereof,  and  provided  fur^ 
ther:  "One  tanndred  and  twelve  manliolea 
to  be  built  upon  said  sewer  at  such  points  as 
may  be  directed,  to  be  cyllndrioil  In  shape, 
and  have  an  Internal  diameter  of  three  feet 
and  resting  on  a  foundatitm  of  three  eonnea 
of  sewer  brick;  tbe  walls  of  said  manholes 
to  be  eight  mcbes  thick,  bunt  of  two  cotursea 
of  sewer  brick  laid  edgevrise.  In  perpendicolar 
courses.  Ninety-eight  catch-basbis  dtall  be 
constructed,  and  connected  and  trapped  with 
said  aewer  with  nine-inch  vitrified  tile  idpe, 
located  at  ancb  points  on  tbe  curb  lines  of 
said  street  aa  may  be  directed.  Said  cateb- 
basina  shall  be  seven  feet  two  Inches  deep, 
to  be  four  feet  Inalde  dlamet^  on  tbe  bottom 
to  a  beiglit  of  five  feet  two  Inches,  and  thcsice 
to  narrow  to  three'  feet  Indde  diameter  at  the 
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top.  •■  •  •  All  brickwork  to  be  laid  In  the 
best  American  hydraulic  cement  Said  work 
to  be  done  under  the  superintendence  of  the 
department  of  public  works."  Section  3  pro- 
Tldes  that  assessments  shall  be  divided  into 
and  collected  by  InstaJIments,  Id  accordance 
with  the'  act  of  the  general  assembly  of  the 
state  of  nitnolB,  and  that  the  amount  of  the 
first  Installment  shall  be  20  per  cent,  of  the 
total  assessment  On  June  18,  1892.  the  city 
of  Chicago  presented  to  the  coonty  court  Its 
petition  for  the  appointment  of  commissioners 
to  make  the  assessment  of  the  cost  of  this 
connected  system  of  sewers,  as  provided  for 
b^  the  ordinance.  The  order  appointing  the 
commissioners  to  spread  the  assessment,  by  a 
clerical  error  directed  and  ordered  the  sewer 
on  four  of  the  streets  to  be  constructed  from 
West  Twentieth  street  to  West  Thirty-First 
street,  instead  of  from  West  Twenty-Sixth 
street  to  West  Thlrty-Flret  street  The  cmd- 
mlssfoners,  however,  as  stated  In  the  brief 
of  plaintiff  In  error,  "In  the  proceedings  and 
assessment  roll  did  not  provide  for  an  Im- 
provement commencing  at  West  Twentieth 
street,  but  they  followed  the  orlghial  petition 
and  the  ordbiaiice  wUcta  was  made  a  part 
thereof." 

It  Is  objected  that  the  affidavit  as  to  mailing 
notices  Is  Insnfflclent.  The  affidavit  com- 
mences as  follows:  "This  affiant,  Henry 
dohr,  being  first  duly  sworn,  upon  oath  says 
that  the  affiant  and  Humphrey  Moynlhan  and 
John  O'Brien  were  heretofore  appointed," 
etc.  The  affidavit  Is  signed,  however,  by 
John  O'Brien,  another  of  the  commissioners, 
and  not  the  one  who  was  sworn,  as  appears 
by  the  affidavit  The  Jurat  Is  dated  August 
8,  1892,  and  shows  the  return  day  to  be  Au- 
gust 8,  1802.  This  being  a  direct  proceeding, 
the  notice  Is  to  be  construed  as  a  part  of  the 
process,  and  should  be  sufficient  on  Its  face 
to  show  that  the  statutory  requirements  were 
complied  witb.  A  process  which  does  not 
show  the  time  when  It  was  served  cannot  be 
made  the  basis  of  a  default  at  the  return 
term. 

The  fourth  point  made  by  plaintiff  in  error 
Is  that  the  order  of  default  and  confirmation 
Is  Insufficient  and  void.  The  Insufficiency  Is 
alleged  to  be  In  that  no  property  Is  described 
in  the  Judgment  order.  A  reading  of  the 
order  of  August  10,  1892,  will  faU  to  disclose 
any  uncertainty  about  the  description  of  the 
property  Included  therein.  Judgment  was  en- 
tered against  all  of  the  property  Included  In 
the  assessment  roll,  except  against  certain 
specific  property,  which  was  fully  described 
in  the  order  objected  to.  Subsequently  all 
objections  filed  by  objectors  were  overruled, 
and  a  Judgment  of  confirmation  entered,  and 
the  clerk  was  ordered  to  certify  the  same. 
Thereafter  the  default  as  to  certain  property 
owners  was  set  aside,  and  the  hearing  was 
continued  from  time  to  time  until  January, 
1896,  when,  as  to  certain  property,  the  court 
reduced  the  assessment,  and  entered  Judg- 
meiiC  of  coDflmutlon  as  to  the  residue.  The 


plaintiff  In  error  brings  this  record,  and  as- 
signs error  to  the  action  of  the  coort  In  enter- 
taining Jurisdiction  and  entering  Judgment 

From  the  facts  appearing  In  this  record  we 
do  not  deem  It  necessary  to  discuss  the  fore- 
going points  raised  by  plaintiff  In  error.  It 
appears  that  on  January  18,  1897,  plaintiff  In 
error,  with  others,  entered  his  motion  to  set 
aside  the  order  of  confirmation  entered  by  the 
county  court,  and,  as  abstracted,  the  follow- 
ing Judgment  and  order  were  entered:  "On 
January  18,  1897,  an  order  was  entered  on 
behalf  of  certain  parties  stating  that  said 
parties,  by  their  attorney,  severally  consent 
and  agree  In  open  court  that  the  Judgment 
of  confirmation  heretofore  entered  herein 
against  their  property  may  be  vacated  and 
set  aside  and  stand  for  naught;  that  a  trial 
by  Jury  may  be  waived,  and  that  said  cause 
may  be  submitted  to  the  court  for  trial  with- 
out the  Intervention  of  a  Jury;  and  It  Is  or- 
dered that  Judgment  of  confthnation  hereto- 
fore entered  against  the  several  lots,  pieces, 
or  parcels  of  land  hereinafter  described  be, 
and  the  same  Is  hereby,  vacated  and  set 
aside.  And  the  court  being  fully  advised  In 
the  premises,  finds  that  the  contract  for  the 
Improvement  mentioned  has  been  let,  and 
that  there  ts  a  difference  between  the  con- 
tract price  or  cost  of  constructing  said  Im- 
provement and  the  assessment  levied  therefor 
of  not  less  than  44.6  per  cent ;  and  the  court 
further  finds  that  the  first  Installment  was 
In  collection  this  year;  that  said  first  Install- 
ment has  either  been  paid,  or  Judgment  and 
order  of  sale  entered  against  the  lands  upon 
which  It  re^iains  unpaid,  and  this  order  shaB 
not  affect  said  first  Installment  It  is  there- 
fore ordered  that  the  said  assessment  be,  and 
the  same  Is  hereby,  reduced  44.6  per  cent  as 
to  the  unpaid  installments  upon  the  lands  de- 
scribed below,  to  wit  [here  follows  descrip- 
tion of  property  with  amounts  of  assess- 
ment]; and  that  judgment  of  confirmation  be, 
and  Is  hereby,  entered  against  each  and  all 
the  lots,  blocks,  tracts,  and  parcels  of  land 
described  above  for  the  amount  set  opposite 
the  same  as  reduced."  The  plaintiff  In  error, 
by  this  motion,  appeared  in  court  and,  so  far 
as  shown  by  the  record,  consented  and  agreed 
that  the  Judgment  of  confirmation  should  be 
set  aside,  and  waived  a  Jury,  and  submitted 
to  the  court  tor  trial  the  question  of  the  con- 
firmation of  the  assessment  without  in  any 
manner,  before  or  at  the  time  presenting  any 
objection  to  the  proceedings  or  to  entering 
Judgment  The  plaintiff  In  error  cannot  com- 
plain of  any  defect  which  might  exist  in 
these  orders,  which  were  entered  pursuant  to 
his  request  and  with  his  express  consent,  for 
there  Is  no  principle  of  law  more  familiar 
than  that  a  party  shall  not  be  permitted  to  as- 
sign for  error  that  which  he  has  requested 
the  court  to  do.  Clemson  v.  Bank,  1  Scam. 
45;  Packet  Co.  v.  Binnlnger,  70  111.  671;  Steel 
Co.  T.  Martin,  IIB  HI.  358,  3  N.  B.  456;  Wash- 
ington T.  Railway  Co.,  136  III.  49,  26  N.  B. 
058.  "The  appellant  must  be  consistent,  and. 
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if  be  asks  the  court  below  to  make  a  specific 
ruling,  or  to  proceed  in  a  certain  manner,  he 
cannot  complain  In  an  appellate  court  that 
the  ruling  or  action  Is  erroneous.  He  has 
Invited  the  error,  must  accept  Its  results,  and 
the  appellate  court  wIU  not  reverse  a  judg- 
ment at  his  Instance  on  account  of  It"  2 
Enc.  Fl.  &  Prac.  519  et  seq.,  and  cases  cited. 
The  rule  which  prevents  the  courf  from  In- 
terfering with  Its  Judgments  rendered  at 
terms  which  have  passed  can  have  no  ap- 
plication to  orders  or  Judgments  entered  by 
the  express  consent  and  agreement  of  all 
parties  Interested.  The  plaintiff  In  error  can- 
not thus  voluntarily  enter  his  appearance,  and 
request  the  court  to  act,  without  presenting 
any  objection  to  the  court,  and  without  ex- 
cepting to  any  action  of  the  court,  and  then 
assign  error,  and  have  an  appellate  trlbnnal 
review  such  action.  The  Judgment  of  the 
county  court  of  Cook  county  la  affirmed. 
Judgment  affirmed. 


an  in.  22i> 

WALLBB  T.  PEOPLE. 
(Snpreme  Gonrt  of  niinote.   OcL  24.  1888.) 

LaROBITT — InDIOTUBNT— EtIT)BNCK  —  BUFriCIBNGT 

— Admissibilitt. 

1.  Ad  Indictment  chargiue  accused  with  the 
larceny  of  a  cape  states  with  sufficient  certain- 
ty the  larceny  of  a  shoulder  wrap. 

2.  Under  Cr.  Code,  c.  38,  J  486,  providing 
that  user  ehall  be  prima  facie  evidence  of  the 
existence  of  a  corporation,  proof  of  the  exercise 
of  cori>orate  powers  is  sufficient  to  support  an 
allegation  that  a  corporation  was  incorporated 
under  the  laws  of  the  state. 

3.  A  conversation  between  accused  and  one 
person,  and  a  later  conversation  between  ac- 
cused and  a  third  person  who  came  into  the 
room  during  the  firat  conversation,  are  all  one 
conversation,  which  may  be  proved  If  accused 
partidpated  at  any  time. 

Error  to  criminal  court,  Oook  county;  Ar- 
thur H.  Chetlaln,  Judge. 

Minnie  Waller  was  convicted  of  larceny, 
and  brings  error.  Affirmed. 

Joseph  B.  David,  for  plaintiff  in  error.  Ed- 
ward C.  Akin.  Atty.  Gen.,  Charles  8,  Deneen, 
State's  Atty.,  and  Haynle  R.  Pearson,  Asst. 
State's  Atty.,  for  the  People. 

BOOGB,  J.  This  Is  a  writ  of  error  brought 
to  review  the  Judgment  of  the  criminal  court 
of  Cook  county  convicting  the  plaintiff  In  er- 
ror of  the  crime  of  grand  larceny,  and  ad> 
Judging  she  should  be  confined  in  the  peni- 
tentiary. The  description  given  In  the  Indict- 
ment of  the  property  alleged  to  have  been 
stolen  Is  "one  cape,  of  the  value,"  etc.,  the 
••personal  goods,"  etc.  A  motion  to  quash  the 
Indictment  on  the  ground  the  property  alleg- 
ed to  have  been  stolen  was  not  sufficiently  de- 
scribed was  overruled,  and  this  ruling  of  the 
court  Is  assigned  as  for  error.  The  argument 
In  support  of  the  assignment  Is  that  the  word 
"cape"  Is  the  name  of  more  than  one  object, 
and  nothing  contained  In  tbe  Indictment  in- 
dicates which  of  said  objects  the  word  was  i 


intended  to  signify.  In  the  general,  popu- 
lar, and  usual  acceptation,  the  word  "cape" 
means  either  a  garment  or  part  of  a  garment 
used  for  covering  the  shoulders  of  the  wearer, 
or  a  neck  or  narrow  strip  of  land  extending 
some  distance  into  a  body  of  water.  Tbe 
rule  Is,  "The  Indictment  must  state  with  rea- 
sonable certainty  what  was  stolen."  2  BIsh. 
Cr.  Proc.  {  699.  A  natural  formation  of  the 
earth— as  a  cape  of  land— cannot  be  the  sub- 
ject of  larceny;  hence  It  would  be  wholly  un- 
reasonable to  say  It  was  uncertain  In  which 
sense,  tn  ordinary  acceptation,  the  word 
"cape"  was  used.  The  word  "cape"  Is  some- 
times employed  as  descriptive  of  a  kind  of 
wine  made  at  the  Cape  of  Good  Hope,  but  In 
such  Instance  It  is  not  used  as  a  noon.  It  la 
therefore  dear  it  was  not  In  that  sense  that  it 
was  nsed  In  the  Indictment  It  Is  urged  that 
the  word  "cape"  means  the  coping  at  a  wall, 
and  also  ears  of  com  broken  off  In  thresh- 
ing; but  we  find  from  the  standard  diction- 
aries and  cyclopedias  that  no  such  meaninga 
are  given  the  word  except  U^  certain  re- 
stricted localities.  In  the  northern  part  of  Eng- 
land. We  are  to  accept  the  word  In  Ita  plain, 
ordinary,  and  popular  meaning  In  our  coun- 
try and  among  our  people.  We  think  the 
description  of  the  property  Is  set  forth  tn  the 
Indictment  with  reasonable  certainty. 

The  indictment  charged  that  the  cape  was 
of  the  "personal  goods  and  chattels  of  The 
Fair,'  a  corporation  organized  and  Incorporat- 
ed under  the  laws  of  the  state  of  lUinois." 
Proof  of  the  actual  exercise  and  enjoyment 
of  corporate  powers  and  functions  Tfas  prov- 
en; but  counsel  for  plaintiff  In  error  contends 
that,  as  the  indictment  charged  tbe  corpora- 
tion had  been  organized  and  Incorporated  un- 
der the  laws  of  the  state  of  Illinois,  It  became 
necessary  for  the  prosecution  to  prove  that 
the  corporation  had  been  organized  and  in- 
corporated as  alleged.  It  Is  provided  in  the 
Criminal  Code  (chapter  38,  f  486)  that.  In  all 
criminal  prosecutions  Involving  proof  of  the 
legal  existence  of  a  corporation,  user  ahall  be 
prima  fade  evidence  of  such  existence.  Tbe 
legal  existence  of  a  corporation  presupposes 
Its  organization  and  Incorporation.  Proof  of 
user,  therefore,  sufficiently  supported  the  al- 
legation of  the  indictment  there  being  no 
countervailing  proof.  Tbe  complaint  that  the 
proof  did  not  establish  that  tbe  corporate 
name  of  the  alleged  corporation  was  "The 
Fair"  is  wholly  groundless.  The  evidence 
was  ample  upon  this  point 

While  the  witness  Introduced  to  establish 
the  value  of  the  cape  was  permitted  to  give 
his  opinion  as  to  Its  value  without  being  re* 
stricted  to  the  value  thereof  on  the  market 
further  testimony  given  by  him  on  bis  cross- 
examination  developed  that  his  estimate  was, 
In  fact  based  upon  the  salable  or  market 
price  and  value  of  the  garment 

It  appeared  from  tbe  evidence  the  plaintiff 
in  error,  while  In  the  store  of  the  corporation, 
was  charged  by  one  of  the  employ^  of  The 
I  Fair  with  Ute  theft  of  a  cape  which  was 
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then  in  her  possessloD,  and  which  was  seized 
by  sach  employ^,  and  taken  to  the  room  or 
office  of  the  Buperlnteadent  of  the  corporation. 
The  superintendent  was  allowed  to  testify  to 
a  coQTersatlon  which  occurred  in  the  office, 
hi  which  the  plaintiff  in  error  participated. 
In  the  course  of  wlilcb  she  (the  plaintiff  In 
error)  denied  that  she  was  guilty,  and  said 
she  had  the  cape  when  she  came  into  the 
store,  ajid  tliat  at  that  time  Officer  Evans 
came  Into  the  office,  and  the  witness  (the 
superintendent)  asked  him  If  he  Icnew  or 
recognized  the  plaintiff  In  error,  and  that  the 
officer  replied:  "Yes;  It  is  the  notorious 
shoplifter,  Emma  Weir."  It  appeared  from 
the  testimony  of  Evans  that  he  came  into  the 
office  while  the  conversation  between  the 
plaintiff  In  error,  the  employ^,  and  the  super- 
intendent  was  In  progress,  and  that  he  said 
to  plaintiff  in  error,  "Hello,  Emmal  stealing 
again?"  and  she  replied,  "I  don't  know,"  and 
that  then  it  was  that  he  said  to  the  superin- 
tendent, '"Hiat  is  Emma  Weir,  the  notorious 
shoplifter;"  and  the  plaintiff  In  error  did  not 
say  anything  more.  It  was  entirely  compe- 
tent to  give  In  evidence  a  conversation  so  far 
as  the  plaintiff  in  error  took  part  therein. 
The  position  of  her  counsel  that  the  testimony 
complained  of  related  to  two  distinct  conver- 
sations, and  that  she  did  not  i>artlclpate  In 
one  of  them,  la  not  tenable.  But,  If  it  should 
be  regarded  that  separate  conversations  oc- 
curred In  the  office,  we  find  it  clearly  appear- 
ed from  the  evidence  that  the  plaintiff  in  error 
participated  in  both.  Moreover,  the  guilt  of 
the  plaintiff  in  error  was  established  by  over- 
whelming and  practically  undisputed  testi- 
mony. The  judgment  is  rlg^t,  and  Is  affirm- 
ed. Judgment  affirmed. 


a7S  111.  293} 

OHICAOO  &  A.  B.  GO.  V.  WINTBBS. 
Supreme  Court  of  Illlnola.  Oct  24,  1898.) 

Carribks— Railroads— CRESiBtLiTT  of  Withsss- 

K8  —  InBTRUCTIOXS  —  STOCKHKN  —  FRBIOBTa  — 

Passbhsbhs— Ihvitatiom  to  Auoht— Comtbib- 
moKi  NaeuoBHcs— NsGLiSBMOB— Special  Is- 

TBRBOaiTOBIBB. 

1.  Bxpert  witnesses  for  defendant  railroad 
company  testified  that  the  speed  at  which  a 
train  was  mnnine  was  not  equal  to  the  rate 
prohibited  by  ordinance,  which  was  contra- 
dicted by  plaintiff's  witnesses,  who  were  his 
fellow  passengers,  and  also  engaged  in  the 
same  business.  A  general  instruction  stated, 
inter  alia,  that  the  jury,  In  determining  the 
credibility  of  each  witness,  might  take  into  con- 
sideration "ills  relationsbjlp  to  the  parties  in 
this  suit."  ffsid,  that  the  Instruction  Is  not 
objectionable  on  the  ground  that  ft  singles  out 
and  covertly  attacks  defendant's  witnesses, 
who  were  its  employte,  rinee  It  applies  as  well 
to  the  possible  relatimiship  between  plaintiff 
and  his  witnesses. 

2.  The  relation  of  carrier  and  passenger  still 
exists  when  a  passenger  Is  obliged  to  alight 
from  a  ear  to  go  to  another  car.  to  be  earned 
by  the  carrier  to  his  destination. 

3.  A  stockman  traveling  with  the  consent  of 
the  railroad  company  on  a  freight  train,  in 
charge  of  stock  carried  by  the  company  for 
him,  Is  a  passenger. 


4.  Where  a  train  has  reached  a  point  where 
the  passenger  may  lawfully  leave  it,  and  no 
direction  is  given  him  to  alight  on  the  side 
of  the  train  where  there  is  no  danger,  but  he 
is  permitted  to  alight  on  the  aide  where  there 
is  uuDger,  It  is  for  the  jury  whether  reasonable 
care  for  the  safety  of  the  passenger  has  been 
used  l>y  the  railroad  company. 

6.  A  passenger  who  obeys  the  Instructions  of 
a  conductor  of  a  railroad  train,  on  whose  as- 
surance he  has  a  right  to  rely,  cannot  be  char- 
ged with  contributory  negligence,  where  injur- 
ed in  attempting  to  follow  out  the  instructions. 

6.  Plaintiff  and  other  stof^men,  who  were 
riding  la  the  caboose  of  a  freight,  were  asked 
by  the  conductor  if  they  did  not  desire  to  lunch 
at  a  place  where  the  train  had  stopped,  which 
qneation  was  a  part  of  his  duties.  They  an- 
swered in  the  affirmative,  and  were  told  to  get 
out,  and  walk  a  block  and  a  half,  up  to  where 
the  lunch  counter  was.  The  conductor  and 
brakeman  saw  the  stockmen  alight  on  the  east 
side  of  the  train.  The  conductor  knew  a  fast 
express  was  due  on  the  east  track,  which  was 
unanown  to  the  stockmen,  but  did  not  warn 
them  In  any  way  of  the  danger.  Plaintiff  was 
caught  In  the  four-foot  space  between  the  mov- 
ing freight  and  the  fast  ez/.ress,  and  was 
knocked  down  by  the  current  of  air  or  by  the 
motion  of  the  train,  .^nd  fell  nnder  the  express. 
Held,  that  a  finding  by  the  jury  of  negUgence 
on  the  part  of  the  railroad  company  was 
proper. 

T.  It  was  proper  to  refuse  an  Instruction  that 
'Information,"  by  those  in  charge  of  a  freight, 
to  a  passenger  of  mature  age,  and  accustomed 
to  travel,  that  he  might,  or  might  more  con- 
veniently, alight  from  the  car  at  a  place  other 
than  the  usual  place  of  alighting  from  such 
train,  does  not  require  such  passenger  to  take 
the  risk  of  leaving  the  car  at  such  place,  and 
is  not  negligence  on  the  part  of  the  railroad 
company,  since  erroneous  in  assuming  that  the 
statement  made  to  plaintiff  and  the  other  stock- 
men by  the  conductor  was  In  the  nature  of  in- 
formation, Instead  of  leaving  it  to  the  jury  to 
determine  whether  such  statement  constituted 
an  "invitation"  to  plaintiff  to  do  what  the  con- 
ductor suggested. 

8.  It  is  not  error  to  refuse  to  submit  special 
interrogatories,  which  relate  merely  to  eviden- 
tiary facts,  on  which  the  rights  of  the  parties 
do  not  ultimate  depend. 

Appeal  from  appellate  court.  Third  district 
Action  b7  Ferdinand  Wtiiten,  Jr.,  against 

the  Clilcago  &  Alton  Railroad  Company.  From 

a  Judgment  of  the  appellate  court  (66  111.  App. 

435)  affirming  a  judgment  fot  plaintiff,  de> 

fendant  appeals.  Affirmed. 

This  is  an  action  on  the  case,  brought  by 
the  appellee  against  the  appellant  company, 
to  recover  damages  for  a  personal  injury. 
The  declaration  consisted  originally  of  six 
counts,  but  the  first,  second,  fourth,  and  fifth 
counts  were  stricken  out  or  withdrawn,  and 
the  third  and  sixth  counts  only  were  left 
standing.  The  defendant  pleaded  the  general 
Issue.  The  case  was  tried  before  the  court 
and  ft  jury,  and  resulted  In  verdict  and  judg- 
ment in  behalf  of  the  ap[>ellee  (the  plaintiff 
below).  This  judgment  has  been  affirmed  by 
the  appellate  court,  and  the  present  appeal  is 
from  such  Judgment  of  affirmance. 

The  third  count  of  the  declaration  alleges 
that  the  appellee  was  lawfully,  and  by  invi- 
tation of  the  appellant  (the  defendant  below), 
on  the  grounds  of  appellant  within  the  cor- 
porate limits  of  the  city  of  Bloomiugton,  at  a 
point  between  Mason  and  Wa^lngton  streets; 
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that  an  ordinance  of  saW  city  prohibited  the 
appellant  from  runalng  Its  passenger  trains 
at  a  greater  rate  of  speed  than  ten  miles  per 
hour,  and  Its  freight  trains  at  a  greater  rate 
of  speed  than  six  miles  per  hour,  In  said  city, 
between  said  streets;  that  appellant's  serv- 
ants ran  a  certain  passenger  train  on  said 
railroad  between  said  streets,  in  said  city,  on 
the  night  of  December  12,  1893,  at  a  greater 
rate  of  speed  than  was  permitted  by  the  or* 
dinances  of  the  city;  and  that  the  appellee, 
while  on  the  grounds  of  appellant  by  its  In- 
vitation, and  while  -using  dae  care  for  his 
own  safety,  was  knocked  down  and  Injnred, 
etc.  The  sixth  count  of  the  declaration  al- 
leges that  the  appellee  was  a  passenger  on 
appellant's  railroad  car,  to  be  carried  from 
Nllwood  to  Chicago;  that  It  was  the  duty  of 
appellant  to  safely  convey  and  keep  appel- 
lee from  all  unnecessary  danger,  and  not  to 
expose  him  to  needless  peril,  while  so  being 
a  passenger;  that,  while  appellee  was  so  a 
passenger  at  Bloomington,  and  on  the  grounds 
of  appellant's  railroad,  appellant,  by  its 
agents,  invited  him  to  alight  from  said  train 
of  cars  at  a  time  and  place  of  needless  peril, 
appellant  knowing,  and  appellee  at  the  time 
not  knowing,  of  the  perils  of  the  time  and 
place;  that  appellee  then  and  there  alighted 
from  said  train  on  appellant's  ground  at  the 
invitation  and  suggestion  of  appellant;  and 
that  upon  so  alighting  at  such  place,  and 
while  in  the  exercise  of  due  care  to  guard 
against  injury,  appellee  then  and  there  was 
thrown  and  caused  to  fail  down  by  the  motion 
of  a  certain  rapidly  moving  train  of  the  appel- 
lant, or  by  the  swUt  currents  of  air  set  in  mo- 
tion by  said  train,  and  was  thereby  injured. 

The  facts  developed  by  the  testimony  are 
substantially  as  follows:  On  December  12, 
1893,  appellee,  who  was  a  fanner,  shipped 
from  Nllwood,  in  Macoupin  county,  a  car  load 
of  sheep  over  appellant's  road  to  Chicago,  and 
took  passage  on  the  same  train,  riding  in  the 
caboose,  to  accompany  bis  sheep  to  Chicago. 
When  appellee  boarded  this  train,  there  were 
in  the  caboose  two  other  parties  accompany- 
ing their  stock  to  Chicago,  who  had  boarded 
the  train  at  points  further  south  than  Nll- 
wood. On  the  way  from  Nllwood  to  Bloom- 
ington, other  cars  of  live  stock  were  added 
to  the  train,  and  six  other  shippers  of  stock 
likewise  took  passage  in  the  same  caboose. 
AVhen  the  train,  which  was  a  freight  train, 
arrived  at  Bloomington,  there  were  nine 
slilppers  of  stock  In  the  caboose.  Including 
the  appellee.  Appellee  had  made  but  two 
similar  trips  to  Chicago.  The  train  arrived 
at  Bloomington  after  night,  and  stopped  at 
the  hour  of  9:40  p.  m.  on  the  west  track  of 
the  appellant,  about  a  block  and  a  half  south 
of  the  switch  yard  of  the  appellant  at  Bloom- 
ington. There  was  another  track  upon  the 
appellant's  right  of  way,  east  of  the  track  up- 
on which  the  freight  train  stopped;  and  the 
space  betyveen  the  two  tracks  was  about 
eight  feet.  The  evidence  shows  that  it  was 
the  custom  of  tiie  tallroad  company,  when  a 


freight  train  of  this  character  arrived  at 
Bloomington,  to  make  up  a  new  train  to  go 
on  from  Bloomington  to  Chicago.  Upon  the 
new  train  thns  made  up,  another  conductor 
than  the  one  arriving  on  the  train  at  Bloom- 
ington took  charge  from  Bloomington  to  Chi- 
cago, and  another  caboose  than  the  one  ar- 
riving at  Bloomington  was  attached  to  the 
train  newly  made  up  to  go  to  Chicago.  It 
was  thus  necessary  for  the  appellee  and  the 
other  stockmen  with  him  to  alight  from  the 
train  on  which  they  arrived  in  Bloomington, 
and  go  Into  the  other  caboose  attached  to 
the  newly  made  up  train.  It  was  sometimes 
difBcult  for  the  stockmen  to  find  the  caboose 
attached  to  the  new  train.  In  order  to  enter. 
It,  after  the  train  was  made  up  in  the  switch 
yard.  Some  of  the  witnesses  say  that  It  was 
oftentimes  necessary  for  them  to  hunt  for  the 
caboose  attached  to  the  new  train,  In  order 
to  find  It. 

When  tiie  freight  train  thus  reached  a  point 
on  the  west  track  at  9:40  o'clock  at  night  & 
block  and  a  half  south  from  the  swltoh  yards, 
the  conductor  and  brakeman  of  the  freight 
train  were  in  the'caboose  with  the  stockmen, 
and  asked  them  If  any  of  them  desired  to  get 
lunch.  Several  responded  In  the  affirmatlTe. 
The  conductor  then  told  them  to  get  off  at 
that  point,  and  walk  north  a  block  and  a  half, 
to  where  the  lunch  counter  was.  He  stated 
to  them  that  the  freight  train  would  probably 
remain  at  that  point  for  some  time,  and  that, 
if  they  waited  until  the  train  reached  the 
switch  yards.  It  might  move  on  before  they 
wonld  have  time  to  get  lunch.  The  fr^ht 
train  stopped  on  the  west  track,  at  the  point 
indicated,  to  await  a  signal  to  pull  up  into  the 
switch  yard.  The  stockmen,  Including  the 
appellee,  then  alighted  from  the  caboose  of 
the  freight  train  In  which  they  had  been  rid- 
ing, and  walked  north,  on  the  east  side  of  the 
freight  train,  towards  the  switch  yard.  Just 
after  they  so  began  to  walk  northward,  the 
freight  train  b^an  to  move  north,  going  at 
first  slowly,  and  then  more  rapidly.  While 
the  appellee  and  the  other  stockmen  were 
thus  walking  north,  a  fast  passenger  train, 
coming  from  the  north  and  going  south,  pass- 
ed down  on  the  east  tracit,  so  that  the  stock- 
men were  thus  caught  between  the  two 
trains.  The  passenger  train  which  thus  pass- 
ed to  the  south,  on  the  east  track,  was  due  at 
Bloomington  about  9:45  p.  m.,  and  seems  to 
have  been  about  on  time  on  this  evening. 
The  testimony  shows  that  the  space  between 
the  two  moving  trains,  the  freight  train  mov- 
ing north,  and  the  passenger  train  moving 
south,  was  only  about  four  feet  The  night 
was  cold,  and  the  ground  was  frosen.  Appel- 
lee was  walking  In  the  rear  of  the  other  stock- 
men, and  In  some  way,  by  the  motion  of  the 
trains,  or  by  the  current  of  air  created  by 
their  motion,  he  was  knocked  down,  and  one 
of  his  legs  was  so  crushed  by  the  passenger 
train  that  it  had  to  be  amputated. 

Rlnaker  &  Rinaker.  for  appellant  Ander- 
son &  Bell,  for  appellee. 
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MAGHUDER,  J.  (after  staUng  the  facta). 
Counsel  on  both  Bides  hare  filed  In  this  court 
the  briefs  prepared  bj  them  for  the  appellate 
court  The  briefs  are  largely  token  up  with 
dlBcussions  of  facts.  Two  prominent  ques- 
tions of  fact  are  dlscnssed  by  counsel  for  ap- 
pellant in  their  brief.  One  of  these  questions 
'  of  fact  is  whether  or  not  the  passenger  train 
which  came  down  the  east  track  was  running 
at  a  rate  of  speed  prohibited  by  the  ordinances 
of  the  city  of  Bloomlngton.  The  other  ques- 
tion of  fact  Is  whether  or  not  the  appellea 
was  requested  or  Invited  by  the  conductor  or 
brakeman,  or  both  of  them,  to  alight  from  the 
freight  train,  and  walk  along  upw  the  right 
of  way  of  the  appellant  towards  the  switch 
yard,  in  the  manner  set  forth  In  the  statement 
preceding  this  opinion. 

1.  Section  87  of  chapter  114  of  the  KeTised 
Statutes  provides  that  "whenever  any  railroad 
corporation  shall,  by  Itself  or  agents,  run  any 
train,  locomotive  engine,  or  car,  at  a  greater 
rate  of  speed  In  or  through  the  Incorporated 
limits  of  any  city,  town  or  village,  than  is  per- 
mitted by  any  ordinance  of  such  city,  town  or  * 
village,  such  corporation  shall  be  liable  to  the 
person  aggrieved  for  all  damages  done  to  the 
person  or  property  by  such  train,  locomotive 
engine  or  car;  and  the  same  shall  be  presum- 
ed to  have  been  done  by  the  negligence  of  said 
corporation,  or  their  agents."  2  Starr  &  C. 
Ann.  St  p.  1941.  The  evidence  was  conflict- 
ing as  to  the  rate  of  speed  at  which  the  pas- 
senger train  was  running,  the  witnesses  of  the 
appellant  placing  It  at  10  miles  an  hour,  and 
the  witnesses  for  the  appellee  placing  it  all  the 
way  from  15  to  25  and  30  miles  per  hour.  It 
was  for  the  Jury  to  determiue  whether  tbe  tes- 
timony of  the  appellee's  witnesses,  or  that  of 
the  appellant's  witnesses,  was  to  be  believed. 
The  lower  courts  have  found  against  the  ap- 
pellant upon  this  question  as  to  the  rate  of 
speed,  and  we  are  concluded  by  their  Judg- 
ments. The  Jury  found  that  the  passenger 
train  was  traveling  faster  than  it  was  author- 
ized to  do  under  the  ordinances  of  the  dty, 
and,  this  being  so,  the  defendant  was  prima 
facie  guilty  of  negligence. 

Counsel  for  appellant  claim  that  the  witness- 
es for  the  railroad  company  upon  the  question 
of  the  speed  of  the  train  were  expert  witness- 
es, and  better  capable  of  Judging  as  to  such  rate 
of  speed  than  the  witnesses  Introduced  by  the 
appellee;  and  It  is  said  that  the  appellant 
would  not  have  been  found  guilty  under  the 
third  count  of  the  declaration  If  the  Jury  had 
not  been  misled  by  the  first  Instruction  given 
for  the  appellee.  The  first  instruction  thus 
complained  of  told  the  jury  that  they  were  the 
Judges  of  the  degree  of  credit  which  should  be 
given  to  the  testimony  of  the  several  witness- 
es In  this  case;  that  the  Jury,  In  determining 
bow  far  each^  witness  was  entitled  to  credit, 
may  take  Into  consideration  the  apparent  in- 
telligence of  such  witness,  bis  means  of  knowl- 
edge, his  manner  of  testifying,  as  shown  by 
the  evidence;  hla  relationship  to  the  parties  In 
this  suit,  If  any  be  shown;  any  feeling  of  In- 


terest or  partiality  which  may  be  ^own  by 
the  evidence,  for  or  against  either  of  the  par- 
ties; the  extent  to  which  such  witness  may  be 
corroborated  or  disputed  by  other  credible  evi- 
dence in  the  case,  and  all  the  facts  and  circum- 
stances in  evidence,— and  that  the  Jury  should 
give  to  the  testimony  of  each  witness  such 
weight  as,  in  their  opinion,  It  was  entitled  to 
receive.  The  first  instruction,  as  to  the  vari- 
ous tests  laid  down  by  It  Is  fully  sustained  by 
the  authorities,  as  may  be  seen  by  reference  to 
Sack.  Instruct  Juries  (2d  Ed.)  pp.  31,  32,  and 
the  coses  there  cited.  Counsel  for  appellant 
say  that  the  Instruction  Is  misleading,  and 
that  It  singles  out  the  witnesses  for  the  ap- 
pellant and  covertly  makes  an  attack  upim 
them.  We  do  not  think  that  the  instruction 
Is  Justly  liable  to  such  a  charge.  It  refers  no 
more  to  the  witnesses  of  the  appellant  than  to 
those  of  the  appellee.  It  Is  said  that  by 
mentioning  the  relatlon^p  of  the  witnesses  to 
the  parties,  reference  is  made  to  the  relation 
of  employer  and  employd  which  existed  be- 
tween the  appellant  and  Its  witnesses.  The 
Instruction  no  more  contemplates  such  relation- 
ship than  the  relationship  which  may  have  ex- 
isted between  appellee  and  the  other  stockmen 
upon  the  caboose,  as  being  all  passengers  i^on 
the  train,  and  all  engaged  In  the  business  of 
looking  after  their  fstock^  and  accompanying 
it  to  the  place  of  shipment  As  the  Instruction 
authorized  the  Jury  to  take  Into  consideration 
the  means  of  knowledge  possessed  by  the 
witnesses,  they  were  authorized  thereby  to 
give  to  the  testimony  of  appellant's  witnesses, 
upon  the  subject  of  the  speed  of  tbe  train, 
such  weight  as  It  deserved,  if  sucb.  witness- 
es, by  reason  of  being  exi>erts  in  such  -mat- 
ters, had  means  of  knowledge  superior  to  the 
means  possessed  by  the  appellee's  wltnessea 
In  most  of  the  cases  referred  to  by  counsel  as 
sustaining  their  objection  that,  the  first  Instruc- 
tion singles  out  the  witnesses  for  the  appel- 
lant, the  names  of  particular  witnesses  w»e 
mentioned,  and  the  Instructions  were  condemn- 
ed on  that  account  Clevenger  v.  Curry,  81 
111.  432;  Insurance  Co.  v.  La  Polnte,  118  111. 
384,  8  N.  E.  353;  Pennsylvania  Co.  v.  Versten, 
140  lU.  637,  30  N.  E.  540.  Tbe  iostrucUon 
here  complained  of  contains  no  sucb  defect 
as  that  condemned  In  these  cases. 

2.  It  is  contended  by  appellant's  counsel  that 
the  appellee  bad  no  right  to  recover  under  the 
sixth  count  of  the  declaration.  The  main 
question  discussed,  In  relation  t6  the  evidence 
and  Instructions  applicable  to  the  sixth  count. 
Is  the  question  whether  or  not  the  appellee  was 
invited  to  alight  from  tbe  caboose,  and  walk 
along  upon  the  grounds  of  the  appellant. 
Tbe  conductor,  it  is  true,  swears  that  be  told 
the  appellee  and  the  other  stockmen  who  were 
In  the  caboose  that  they  had  better  remain  in 
the  caboose  until  the  freight  train  arrived  at 
the  switch  yards;  but  the  appellee  and  seven 
or  eight  other  stockmen,  who  were  In  the  ca- 
boose with  him.  and  who  heard  what  the  coa- 
ductor  and  brakeman  said,  all  swear,  in  snb- 
atance^  that  they  wen  told  by  tbe  condactor 
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to  get  oQt,  and  walk  op  a  block  and  a  ball 
to  tbe  place  where  tbe  lunch  counter  was. 
When  tbe  freight  train  stopped,  at  9:40  o'clock 
In  the  erening,  neither  appellee,  nor  any  other 
of  the  stockmen,  asked  any  question  of  or 
any  Information  from  the  conductor  in  regard 
to  lunch,  or  in  regard  to  the  length  of  time  the 
train  would  stop,  or  In  regard  to  any  other 
matter.  The  conductor  htmself  first  intro- 
duced the  subject  of  lunch,  by  asking  the  ap- 
peUee  and  tbe  other  stockmen,  who  bad  been 
on  the  freight  train,  most  of  them,  since  1 
o'clock,  whether  they  desired  to  get  lunch. 
The  conductor  says  himself  that  it  was  a 
part  of  his  business  to  ask  tbem  whether  they 
wanted  lunch,  and  that  he  had  received  from 
hiB  superlw  officers  directions  to  do  this. 
There  was  a  bulletin  directing  him  t  j  inquire 
of  shippers  on  the  train  tor  such  of  tbem  as 
wanted  to  get  lunch.  When  some  of  tbem 
stated  that  they  desired  to  get  lunch,  be  told 
them  that  tbey  had  better  get  off  at  that 
point,  and  walk  northward.  The  conductor 
and  tbe  brakeman  were  In  the  caboose  with  1 
tbe  appellee  and  the  other  stockmen,  and  saw 
them  alight  They  say  the  appellee  and  the 
others  got  off,  and  started  to  walk  on  the 
east  side  of  the  freight  train.  The  conductor 
knew  that  the  fast  pass^iger  train  from  the 
north  was  due  at  Bloomington  at  9:4S  o'clock 
p.  m.  The  appellee  was  not  aware  that  such 
a  passenger  train  was  coming  at  that  time. 
Tbe  conductor  did  not  warn  the  appellee  that 
It  was  dangerous  to  walk  np  on  tbe  east  side  of 
the  freight  train,  nor  did  he  warn  him  that 
at  that  time  a  passenger  train  would  ap- 
proach or  was  due  on  the  east  track.  He 
did  not  state  to  the  appeUee  that  It  wonid 
have  been  safer  to  have  walked  np  on  the 
west  side  of  the  freight  train.  There  Is  evi- 
dence tending  to  show  that  there  was  no 
graded  street  upon  tbe  west  side  of  the  west 
track,  npon  which  the  freight  train  stood, 
and  that  on  tbe  way  to  tbe  switch  yard 
there  was  an  embankment  and  a  cut,  which  It 
would  be  difficult  to  pass  for  one  walking  on 
the  west  side,  especially  on  a  dark  winter  nlgbt. 
Counsel  are  mistaken  In  saying  that  tbe  rela- 
tion of  carrier  and  passenger  did  not  exist  be- 
tween appellant  and  tbe  appellee  when  the  ap- 
pellee alighted  from  the  freight  train.  He 
vras  obliged  to  alight  from  tb6  caboose  in 
which  he  was,  in  order  to  ^et  Into  another  ca- 
boose, which  was  to  be  attached  to  a  new 
train,  to  be  made  up  a  block  and  a  half  north 
of  the  point  where  the  freight  train  had  stop- 
ped. Independently  of  any  question  of  ot>- 
talnlng  lunch,  it  was  necessary  to  alight  from 
tbe  one  caboose  In  order  to  take  tbe  other 
caboose. 

We  have  held  that  a  person  who  Is  travel- 
ing, with  the  consent  of  the  railroad  company, 
upon  a  freight  train,  in  charge  of  stock  or 
goods  carrlei  by  the  company  for  him.  Is  a 
passenger.  Railroad  Co.  v.  Blumenthal,  160 
III.  40.  43  N.  E.  809;  Railway  Co.  v.  Rood.  163 
lU.  477,  45  N.  E.  238.  This  relation  between 
the  passenger  and  the  railroad  company  does 


not  cease  upon  the  arrival  of  a  train  at  the 
place  of  tbe  passenger's  destination,  but  tbe 
company  Is  still  bound  to  furnish  him  an  op- 
portunity to  safely  alight  from  tbe  train.  He 
continues  to  be  a  passenger  while  be  is  right- 
fully leaving  the  train.  If  tbe  train  has  reach- 
ed a  point  where  the  passenger  may  lawfully 
leave  it,  and  no  direction  Is  given  him  to 
alight  on  tbe  side  of  the  train  where  there  Is 
no  danger,  but  he  Is  permitted  to  alight  upon 
the  Edde  where  there  is  danger,  it  Is  a  questlcn 
for  the  jury  whether  reasonable  care  for  the 
safety  of  the  passenger  has  been  used  by  the 
railrrad  company.    Pennsylvania  Co.  v.  Mc* 
Caffrey,  173  111.  169,  50  N.  E.  713.  Moreover, 
"the  direction,  invitation,  or  assurance  of  safe- 
ty given  by  a  servant  of  the  company  may  so 
qualify  a  plalntlfTs  act  as  to  relieve  it  of  the 
quality  of  negligence  which  It  would  other- 
wise have.  *  ♦  *  One  who  obeys  the  in- 
stmctlona  or  directions  of  another,  upon  whose 
assurance  he  has  a  right  to  rely,  cannot  be 
charged  with  contributory  negligence  at  the 
Instance  of  such  other,  in  an  action  for  In- 
juries received  In  attempting  to  follow  out  tbe 
instructions."    Railroad  Co.  v.  Brown,  123 
111.  162,  14  N.  E.  197;  Railroad  Co.  v.  Ray- 
bum,  52  ni.  App.  277;  Railroad  Co.  v.  Wil- 
son, 63  lU.  167;  Railroad  Co.  v.  Amol,  144  111. 
261,  33  N.  E.  204;  Railroad  Co.  v.  Lane,  83 
111.  448;  Buckley  v.  Railroad  Co.,  161  Mass. 
26,  36  N.  E.  583.    We  are  unable  to  say  that 
the  Jury  erred  In  finding  that  tbe  appellant 
was  guilty  of  negligence,  In  view  of  what  was 
said  to  tbe  ap[>ellee  and  the  other  stockmen  by 
tbe  conductor,  and  In  view  of  what  the  appel- 
lee and  tbe  other  stockmen  did  in  consequence 
of  such  statement  made  to  them  by  the  con- 
ductor.   It  was  said  in  Railroad  Co.  v.  Wilson, 
supra,  that  railroad  companies  "have  no  right 
to  Invite  the  traveling  public  to  occupy  posi- 
tions of  peril."    In  all  the  cases  above  refer- 
red to,  where  a  passenger  dismounted  from  a 
train  at  a  place  of  danger,  or  went  from  a  safe 
place  on  a  train  to  enter  a  part  of  the  train 
which  was  dangerous,  and  was  Injured  In  so 
doing,  and  where  It  was  held  that  such  pas- 
senger waa  not  entitled  to  a  right  of  recovery 
of  damages  for  such  injury  against  the  rail- 
road company,  it  appears  that  such  movement 
of  the  passenger,  in  alighting  from  the  train 
or  in  changing  his  position  on  the  train,  was 
not  done  by  any  direction  or  invitation  of  the 
conductor  of  the  train  or  otiier  servant  of  the 
company. 

Counsel  rely  upon  the  case  of  Railroad  Co, 
V.  Hazzard.  26  IlL  373,  as  sustaining  their 
contention  that  there  can  be  no  right  of  re- 
covery In  this  case.  It  must  be  remembered 
that  the  Hazzard  Case  was  decided  on  ap- 
peal directly  from  the  circuit  court  to  this 
court,  and  when  this  court  was  in  the  habit 
of  passing  upon  questions  of  fact,  and  revers- 
\ng  judgments  where  tbe  verdict  of  the  jury 
In  the  court  below  was  against  tbe  weight  of 
the  evidence.  In  addition  to  this,  an  exami- 
nation of  the  Hazzard  Case  will  show  that  the 
facts  then  are  dlfferait  from  the  facts  of  tbe 
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Cftse  at  bar.  It  appeared  there  tbat  Haezard 
alighted  from  a  freight  train  before  It  reached 
the  r^ular  stopping  place;  but  he  did  so  of 
his  own  motion,  and  not  because  of  any  Invi- 
tation or  suggestion  to  do  so,  comli^  from  any 
servant  or  employ^  of  the  railroad  company. 
On  the  contrary,  he  asked  the  conductor  If  he 
could  get  off  at  the  point  where  &e  contem- 
plated alighting,  snd  the  conductor  merely  an- 
swered that  business  men  did  get  off  at  that 
point  In  other  words,  the  passenger  In  the 
Hazzard  Case  asked  Information  of  the  con- 
ductor, and,  when  he  received  the  information, 
exercised  his  own  judgment  In  acting  upon  It. 
In  the  case  at  bar,  however,  appellee  asked 
no  Information  from  the  conductor  of  the 
freight  train,  but  the  conductor,  of  bis  own 
motion,  first  suggested  to  the  appellee  and  the 
other  stockmen  that  they  had  better  alight 
at  the  ^(Ant  where  they  did  alight.  He  was 
not  answering  a  question  addressed  to  him 
for  Information,  but  was  himself  making  a 
suggestion,  and  extending  an  Invitation,  when 
no  question  had  been  addressed  to  him  npon 
the  subject  about  which  he  spoke.  Hence 
we  are  of  the  opinion  tbat  the  trial  court 
committed  no  error  In  refusing  to  give  the 
second  of  appellant's  refused  Instructions.  By 
the  terms  of  that  Instruction  the  jury  were 
told  "tbat  Information  by  those  In  charge  of  a 
railroad  freight  train  to  a  passenger  of  mature 
age,  and  accustomed  to  railroad  travel,  that 
he  might,  or  might  more  conveodeutly,  for 
some  purpose  of  his  own,  alight  from  a  car 
on  which  he  was  then  traveling,  at  a  place 
known  by  such  person  to  be  not  the  usual 
place  of  alighting  from  such  train,  does  not 
require  such  passenger  to  take  the  risk  of  leav- 
ing the  car  at  such  place,  and  Is  not  negligence 
on  the  part  of  the  company  operating  such 
train,"  etc.  The  Instruction  is  erroneous  in 
assuming  that  the  statement  made  to  the 
appellee  and  the  other  stockmen  by  the  con- 
ductor was  in  the  nature  of  Information,  in- 
stead of  leaving  It  to  the  jury  to  determine 
whether  or  not  such  statement  constituted  an 
Invitation  to  the  appellee  to  do  what  the  con- 
ductor suggested.  Of  this  Instruction  the  ap- 
pellate court  correctly  says  in  Its  opinion: 
"The  second  was  faulty  In  that  It  was  unduly 
argumentative,  In  that  It  assumed  to  say  tbat 
certain  facts  would  not  In  law  amount  to  proof  ~ 
of  a  negligent  Invitation  to  the  plaintiff  to 
alight"  All  that  is  material  In  the  appel- 
lant's second  Instruction  vras  given  by  the 
court  In  the  sixth  Instruction  asked  by  and 
given  for  the  appellant  This  sixth  Instruc- 
tion told  the  jury  "that  It  Is  incumbent  upon 
the  plaintiff,  to  sustain  the  sixth  count  of  his 
declaration,  to  prove  by  a  preponderance  of 
tbe  evidence  In  this  case  that  the  Injury  of 
wblch  he  complains  In  his  dedaration  In  this 
case  was  caused  by  reason  of  the  fact  that 
the  defendant  by  Its  servants,  failed  and 


neglected  to  keep  the  plaintiff  free  from  un- 
necessary danger,  and  not  to  expose  him  to 
needless  perils;  and  tbat  the  defendant  by  its 
servants,  Invited  him  to  get  off  the  train  upon 
which  the  plaintiff  was  riding  just  before 
be  alighted  from  said  tndn  on  the  grounds 
of  defendant  at  a  time  and  place  of  needless 
peril;  and  that  the  plaintiff,  at  the  time  he 
was  injured,  was  himself  then  and  there  in 
the  exercise  of  due  care  for  his  own  personal 
safety;  and  that  he  was  then  and  there  In- 
jured In  consequence  of  and  as  the  necessary 
result  of  the  negligence  of  the  defendant's 
servants,  and  not  as  the  result  of  the  omis- 
sion of  the  plaintiff  to  exercise  that  care  for 
his  personal  safety  that  a  reasonable  man, 
under  the  circumstances  that  surrounded  the 
plaintiff  at  the  time  he  was  injured,  would 
and  should  have  exercised,  to  avoid  being  In- 
jured by  the  train  of  the  defendant" 

3.  The  appellant,  upon  the  trial  below, 
asked  the  court  to  submit  to  the  Jury  certain 
special  Interrogatories.  The  court  refused  to 
submit  to  the  Jury  some  of  these  Interroga- 
tories, and  modified  others  of  them,  which, 
upon  being  modified,  the  appellant  withdrew. 
It  Is  urged  that  this  action  of  tbe  court  was 
erroneous.  By  these  Interrogatories  the  jury 
were  called  upon  to  make  special  findings  as 
to  mere  evidentiary  facts.  For  instance,  by 
one  of  the  questions  the  Jury  were  asked 
whether  the  plaintiff  alighted,  at  the  time 
he  did,  for  the  purpose  of  having  more  time 
to  get  lunch  before  his  train  should  be  made 
up;  by  another,  the  jury  were  asked  to  find 
whether  or  not  the  plaintiff  was  struck  by  any 
part  of  the  engine  of  the  paasenger  train; 
and,  by  another,  the  jury  were  asked  to  find 
whether  or  not  tiie  beU  of  the  passenger  train 
was  rung  ciHitlnuonsly  between  Chestnut  and 
Washington  streets,  in  Bloomlngton.  The  ma- 
terial questions  of  fact  authorized  to  be  sub- 
mitted to  the  Jury  under  the  statute  upon  that 
subject  are  not  such  as  relate  to  mere  eviden- 
tiary facts,  but  they  are  restricted  to  those 
elementary  facts  upon  which  the  rights  of  the 
parties  ultimately  depend.  As  the  special 
findings  here  called  for  merely  related  to 
evidentiary  facts,  there  was  no  error  in  re- 
fusing to  submit  them  to  the  Jury.  Hallway 
CJo.  V.  Dunleavy,  120  III,  132,  22  N.  E.  15. 

Some  other  points  of  minor  Importance  are 
made  by  counsel  for  appellant,  but  after  con- 
sidering them,  we  do  not  deem  it  necessary 
to  discuss  them.  What  has  already  t>een  said 
disposes  of  the  principal  objections  made  to 
the  judgments  of  the  lower  courts.  Accord- 
ingly, the  Judgment  of  the  appellate  court  af- 
firming the  Judgment  of  the  circuit  court  Is 
afilrmed.    Judgment  afiQrmed. 

BOGGS.  J.,  having  heard  this  case  hi  tbe 
appellate  court  took  no  part  In  Ita  ded^n 
here. 
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MIOHELL  T.  STONE. 

(Supreme  Court  of  lUinois.   Oct  24.  189S.) 

Afpk&l  —  Rbtibw  ot  Facts  —  Skdoctios  — 
DBNCic  —  Brpusal  TO  Uabkt  —  DbcijiraTiox  — 

DlHAOBB  -~DlS6RA0B— TrIAIi  —  APPLtCATIOK  OT 
BvtDKNCB. 

1.  Tbe  affirmance  by  the  appellate  court  of 
the  judgment  oi  the  drcait  court  is  oonclusiTe 
upon  the  supreme  court  aa  to  the  facts  in  an 

action  for  seduction. 

2.  In  RD  action  by  a  father  for  the  seduction 
of  his  daashter.  the  latter  testified  that  de- 
fendant had  accomplished  her  ruin  on  a  prom- 
ise of  marriage,  and  defendant  denied  the  state- 
menL  Held,  that  evidence  on  defendant's  cross- 
examination  as  to  his  refnsal  to  marry  the 
daughter  was  oot  improperly  admitted,  when 
not  oiade  a  basis  for  a  claim  of  damages  by 
the  father. 

3.  Where  eridence  is  competent  for  any  pur- 
pose, it  mart  be  admitted;  and,  if  its  appGca- 
tion  should  be  restricted)  it  may  be  done  by  an 
Instruction. 

4.  An  instruction  in  an  action  by  a  father 
for  the  seduction  of  a  daughter,  Inclndlng  as 
an  demeut  of  damaeea  moneya  paid  out  or  in- 
curred for  physician's  Berrices  and  medicines, 
"if  any  are  shown  by  the  eridence,"  Is  not  re- 
versible error,  even  in  the  absence  of  proof  of 
moneys  so  paid  out  or  incurred;  since  the  in- 
struction, being  on  a  mere  incidental  matter, 
would  not  mislead  the  jury. 

5.  A  declaration  in  an  action  for  the  '-ic- 
tion  of  plaintiEfs  daughter,  alleging  thi.c  de- 
fendant "debauched  and  carnally  knew"  her, 
But&ciently  charges  seduction. 

6.  In  an  action  by  a  father  for  the  seduction 
of  his  daughter,  the  disgrace  brought  on  plain- 
tiff and  hU  funily  it  a  material  elemeitt  of 
damage. 

Appeal  from  appdlata  court  Second  dis- 
trict 

Action  by  John  Stone  against  Oharles 
Mighell.  The  Judgment  of  the  circuit  court 
for  plaintiff  was  affirmed  by  the  appellate 
court  (74  111.  App.  128),  and  defendant  ap- 
peals. Affirmed. 

Haley  &  O'Doimell,  for  appellant  S.  C. 
Stough,  for  appellee. 

PHUiLIPS,  J.  The  appellee  recovered  a 
Judgment  against  appellant  for  the  seduc- 
tion of  his  daughter,  whereby  she  became 
pregnant  and  was  delivered  of  a  child. 
This  Judgment  was  affirmed  by  the  appellate 
coort  and  tbe  errors  assigned  here  are  that 
It  erred  In  affirming  the  Judgment  and  In  Its 
rulings  upon  the  law,  and  that  its  finding  Is 
contrary  to  the  evidence. 

The  affirmance  of  the  Judgment  of  the 
drrult  court  Is  condoslTe  upon  this  court  as 
to  the  facts. 

It  is  claimed  that  evidence  was  improper- 
ly admitted  relating  to  defendant's  refusal 
to  marry  the  daughter.  The  daughter  bad 
testified  that  after  going  with  the  appellant 
for  about  six  months,  and  after  many  ex- 
pressions of  devotion,  the  defendant  had  ac- 
complished her  niln  on  the  promise  of  mar- 
riage. He  denied  this  statement  and,  in 
connection  with  the  cross-examination  on 
such  denial,  certain  questions  were  asked 
and  answered,  vvhicb  are  made  the  basis  of 
this   objection.   While   such  examination 


may  have  been  extended  beyond  the  proper 
limits,  yet  the  record  shows  It  was  but  Inci- 
dental to  the  subject-matter  of  the  cross-ex- 
amination. The  context  shows  It  was  not 
for  the  purpose  of  making  his  refnsal  to 
marry  a  basis  for  a  claim  of  damages  on  tbe 
part  of  tbe  father.  It  Is  said  In  Mains  t. 
Cosner,  62  III.  4(»:  "The  admission  of  testi- 
mony that  the  defendant  had  promised  mar- 
riage was  In  conformity  with  nearly  all  the 
authorities.  The  evidence  was  admissible, 
because  tending  to  show  that  the  defendant 
sought  the  society  of  pIiUntltTs  daughter  un- 
der the  pretense  of  honorable  motives,  and 
that  the  Illicit  Intercourse  was  therefore  tbe 
result  of  (iedactlon  on  his  part.  In  the  strict 
sense  of  the  term."  Where  evidence  is  com- 
petent for  any  purpose,  it  must  be  admitted ; 
and,  if  Its  application  sbould  be  restricted, 
that  may  be  done  by  an  instruction.  There 
was  no  substantial  error  committed  In  re- 
gard to  the  admission  of  snch  evidence. 

Tbe  first  Instruction  given  for  the  plaintiff 
related  to  actual  damages,  and  Included 
therein,  as  an  element  "money  necessarily 
paid  out  or  Incurred  by  him  for  physician's 
services  and  medicines,  If  any  are  shown  by 
the  evidence."  etc.  .  There  was  no  proof  of 
money  so  paid  out,  or  of  a  promise  to  pay 
for  the  same,  and  therein  the  Instruction  is 
defective.  But  tbe  Instruction,  considered  In 
Its  entirety,  on  the  point  especially  that 
part  stating  "if  any  are  shown  by  the  evi- 
dence," would  not,  on  a  mere  incidental  mat- 
ter, mislead  tbe  Jury  or  work  harm  to  the  de- 
fendant 

Complaint  is  made  of  the  modification  of 
the  third  and  fourth  instructions  given  oa  be- 
half of  defendant.  That  modification  related 
to  tbe  mental  and  physical  capacity  of  the 
daughter,  and  of  her  power  to  resist  the  so- 
licitations and  promises  of  tbe  defendant 
There  was  much  proof  that  the  daughter  had 
been  an  invalid  for  many  years,  and  for  a 
long  time  confined  to  bet  bed.  and,  because 
of  such  physical  condition,  had  received  but 
a  limited  education,  and  had  gone  but  little 
In  society  or  with  young  men.  The  evidence 
In  this  case  Justified  the  court  In  modifying 
the  instructions  as  offered,  by  the  Insertion 
of  the  language  complained  of. 

It  la  also  urged  the  declaration  does  not 
charge  seduction,  and  therefore  the  reference 
to  the  declaration  (n  connectltm  with  that 
sxibject  is  claimed  to  coustiUite  error.  The 
declaration  charges  that  the  defendant  "de- 
bauched and  carnally  knew"  the  daughter, 
wlilch,  according  to  the  approved  forms.  Is 
the  language  used  In  charging  seduction.  Be- 
sides, the  first  instruction,  as  modified,  given 
for  the  defendant  recognized  that  the  declara- 
tion did  charge  seduction.  It  begins:  "You  are 
Instructed  that  the  declaratioa  In  this  case 
charges  that  the  defendant  seduced  the  plain- 
tiff's daughter,  and  that  whether  or  not  tbe 
defendant  did  seduce  her  Is  a  material  Issue 
In  this  case,"  etc. 

There  is  no  Instruction  given  on  behalf  of 
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appellee  that  informs  the  Jury  he  is  "enti- 
tled** to  exemplary  damages,  as  Is  claimed  by 
appellant's  counsel.  The  part  of  one  referred 
to  (none  of  them  being  numbered)  limits  the 
damages  to  the  disgrace,  etc.,  brought  on  the 
plaintiff  and  bis  family.  It  Is  held  that  such 
disgrace  Is  a  material  element  of  damages. 
Yundt  T.  Hartruaft,  41  DL  0;  White  t.  Murt- 
land.  71  III  250.  There  -was  no  substantial 
error  committed,  and  the  judgment  is  affirm- 
ed. Judgment  afBrmed. 


07&  111.  446) 

CITY  OP  CHICAGO  t.  COLLINS  et  aL 
(Supreme  Court  of  Illinois.    Oct  24.  1888.) 

MUKIOIPAli  CoKPORATIO:iB — UflE  OP  Stkbkt*  — 
Wheel  Tax— IsjiTXCTios—MuLTipLiuiTT— 
Double  Taxation— Ukifoumitt. 

1.  Elqaity  baa,  for  the  purpose  of  preventiag 
multipucity,  Jurisdiction  in  the  first  inatnuce  of 
a  bill  to  enjoin  enforcemeat  of  a  city  ordinance 
on  an  averment  that  it  Is  void,  where  it  affects 
several  hundred  thousand  taxpayers,  and  la 
filed  by  seme  hundreds  of  complumants  on  be- 
half of  themselTfis  and  others  mterested. 

2.  General  Incorporation  Act,  art.  5,  §  1,  els. 
4,  7,  8,  10,  11,  12,  92,  75,  78,  C6.  96,  con- 
ferring general  power  on  the  common  council 
to  fix  amount  of  licenses,  to  open,  improve, 
light,  aod  cleanse  the  streets,  to  plant  trees 
thereon,  to  prevent  annoyances,  to  make  health 
regulations,  and  to  enforce  police  ordinances, 
ana  to  pass  ordinances  necessary  to  effectuate 
such  powers,  and  clause  9,  expressly  conferring 
power  "to  regulate  the  use"  of  streets,  do  not 
impliedly  authorize  the  imposition  of  a  license 
to  use  streets  by  the  owners  of  private  convey- 
ances, because  Uie  use  of  streets  is  a  right,  and 
not  a  privilege  or  an  occupation. 

S.  An  ordinance  imposiog  on  bicycles  and  oth- 
er wheeled  vehicles  a  graduated  tax  to  be  cre- 
ated Into  a  "wheel-tax  fund"  for  the  improve- 
ment of  streets,  when  such  vehicles  are  already 
subject  to  ad  valorem  tax,  part  of  which  is  ap- 
propriated to  the  same  purpose,  and  such  vehi- 
cles are  of  varying  valnes,  is  void,  as  obnoxious 
to  the  inhibition  against  double  taxation,  and 
also  as  being  unequal  and  not  uniform. 

Appeai  from  circuit  court.  Cook  county; 
Murray  F.  Tuley,  Judge. 

BlU  by  Lorin  O.  Oolllns,  Jr.,  and  otliers 
against  the  dty  of  Chicago.  There  was  a 
decree  for  complainants,  and  defendant  ap- 
peals. Affirmed. 

The  appellees,  373  in  number,  resideuta  and 
taxpayers  of  the  city  of  Chicago,  suing  In  be- 
half of  themselves  and  all  others  similarly 
situated,  filed  a  bill  to  enjoin  the  dty  from 
enforcing  an  ordinance  providing  that  all  ve- 
blclM  used  upon  the  streets  of  the  city.  In- 
cluding those  for  private  use,  for  pleasure, 
etc.,  should  pay  an  annual  license  fee,  and 
that  any  person  using  any  vehicle  without 
first  having  obtained  a  license  therefor,  or 
falling  to  have  said  vehicle  properly  tagged, 
80  that  It  would  appear  the  license  had  been 
paid,  should,  on  conviction,  be  fined  a  sum 
of  not  less  than  $10  nor  more  than  $50  for 
each  offense.  The  ordinance  requires  wag- 
ons, carriages,  coaches,  buggies,  bicycles,  and 
all  other  wheeled  vehicles  propelled  by  horse 
power  or  by  the  rider  shall  be  so  licensed. 
The  oMinance  also  provides  that  all  money  re- 


cdved  under  or  collected  from  the  operation 
and  enforcement  of  the  ordinance  should  con- 
stitute a  separate  and  distinct  fund,  to  be 
known  as  the  "Wheel-Tax  Fund."  The  sole 
object  and  purpose  for  which  said  wheel-tax 
fund  might  be  disbursed  should  be  for  repair- 
ing and  keeping  in  good  condition  the  streets 
of  the  city,  and  should,  upon  the  recommenda- 
tion of  the  council,  be  distributed  In  the  34 
wards  of  the  city  of  Chicago.  At  the  time 
of  the  filing  of  the  bill  this  ordinance  was 
in  full  force  and  effect  It  will  be  seen  from 
an  examination  of  such  ordiuance  that  it 
Imposes  a  license  fee  or  tax  on  all  vehicles 
used  on  the  streets  of  Chicago,— even  those 
In  private  use,  and  not  for  let  or  hire.  All 
of  the  appellees  are  owners  of  bicycles,  and 
many  of  them  of  other  wheeled  vehicles 
propelled  by  horses.  300,000  bicycles  and 
carriages  In  private  use  only  are  affected  by 
the  ordinance.  The  appellees  use  their  bi- 
cycles, not  for  the  purpose  of  traffic,  nor  for 
carrying  merchandise  or  passeugers  for  hire, 
upon  the  streets  of  Chicago,  but  solely  for 
their  private  use,  and  as  a  means  of  locomo- 
tion from  place  to  place,  not  letting  or  hiring 
either  said  bicycles  or  wheeled  vehicles  to 
any  person  or  persons  whomsoever:  and 
300,000  other  vehicles  hi  the  city  of  Chicago, 
all  of  which  are  subjected  to  the  license  tax 
imposed  by  the  ordiuance,  are  similarly  used. 
All  the  personal  property  of  the  appellees 
owned  by  them  on  May  1,  1897,  subject  to 
tajvatloD,  has  been  listed  and  assessed  for 
taxation;  and.  Inasmuch  as  the  law  Is  uni- 
form, It  is  reasonable  to  conclude  that  all 
other  personal  property.  Including  the  300,- 
000  other  vehicles  affected  by  the  ordinance, 
has  been  similarly  listed  and  assessed.  The 
fiscal  year 'of  the  city  of  Chicago  commenced 
on  January  1,  1S07,  and  long  prior  to  the 
enactment  of  the  ordinance  In  question  the 
city  of  Chicago  had  passed  the  annual  appro- 
priation bill  provided  for  by  section  2  of 
article  7  of  the  general  act  relative  to  cities 
and  villages,  providing  that  within  the  first 
quarter  of  the  fiscal  year  such  appropriation 
bill  shall  be  passed,  by  which  the  corporate 
authorities  may  appropriate  such  sum  or 
sums  of  money  as  may  be  deemed  necessary 
to  defray,  all  necessary  expenses  and  liabil- 
ities of  such  corporation,  and  in  such  ordi- 
nance shall  specify  the  objects  and  purposes 
for  which  such  appropriations  are  made,  and 
the  amount  appropriated  for  each  object;  and 
no  further  appropriation  shall  be  made  at 
any  time  within  such  fiscal  year  without  the 
sanction  of  the  majority  of  the  legal  voters 
of  the  municipality.  The  bicycles  owned  by 
the  appellees  range  In  value  from  $5  to 
fl,5(X),  and  the  value  of  the  other  wheeled 
vehicles  from  $25  to  $5,000,  and  It  is  not  de- 
nied by  the  answer  that  every  day  the  appel- 
lees use  one  or  more  of  their  vehicles;  and 
that.  Inasmuch  as  they  are  confined,  during 
the  working  hours  of  the  day,  very  closely 
to  their  places  of  business,  it  la  needful  for 
their  health  and  mental  and  bodily  vigor  that 
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they  take  exercise  In  tbe  streets,  tmnlerards, 
and  parks  of  the  d^;  that  many  tbousands 
of  people  In  the  city  of  Chicago  are  similarly 
sltoated;  and  tlist,  unless  fhey  sobmlt  to 
the  exaction  of  tbe  Illegal  ordinance,  they  will 
be  debarred  of  the  priTllege  of  so  nsing  tbe 
streets,  and  will  be  greats  Injured  in  their 
physical  health  and  enjoymoit.  It  !■  con- 
tended that  the  ordinance  Is'  void,  because 
the  city  has  no  power  to  require  a  license 
for  prlrate  Tehlclea  used  on  the  streets  of  the 
cIQr,  nor  to  Impose  a  tax  by  way  of  license; 
that  a  tax  so  imposed  on  vehicles,  on  account 
of  their  different  values,  would  not  be  uni- 
form;  that  great  Injury  would  result  because 
of  Injury  to  health  and  because  of  Interfer* 
ence  with  the  right  of  compl^nants  to  use 
the  streets,  and  conseqoent  injury  to  busIneBB 
by  the  prevention  of  free  locomotion  from 
place  to  idace,  and  by  the  citizens  being  har- 
assed by  arrests,  etc.  Tbe  bill  prayed  for 
an  Injunction  perpetually  enjobiing  the  en- 
forcement of  the  ordinance.  The  answw 
averred  tbe  right  to  enact  and  enforce  Uie 
ordinance,  and  asserted  complainants  had  a 
remedy  at  law  If  any  existed.  Tba  cause  was 
heard  on  a  stipulation  as  to  facts  which  em- 
braced the  facts  as  averred  in  complalnante' 
bilL  The  stipulation  showed  tbe  streets  at 
night  are  fuU  of  passing  vehicles;  that  the 
bicycle  is  almost  noiseless,  and  dunces  of 
acctdoit  to  persons  using  the  streets  have 
greatly  Increased  because  of  Its  use;  tbat 
the  city  has  been  obliged  to  enact  rules  regu- 
lating the  use  of  the  streets  because  of  the 
changed  conditions;  that  prior  to  tbe  passage 
of  this  ordinance  the  dty  was  obliged  to 
Impose  rules  requiring  bicycles  to  cany  lights 
after  dark,  limiting  their  speed,  ^  regulating 
the  meeting  and  passing  of  other  vehicles 
and  personi^  and  otherwise  regulating  the 
use  of  tbe  streets;  that  many  vehicles,  espe- 
cially those  used  for  pleasure,  are  now  fitted 
with  rubber  tires,  which  causes  tbem  to 
move  with  but  slight  noise,  so  that  persons 
using  the  streets  have  little  warning  of  their 
approach. 

Charles  S,  Thornton,  Corp.  Counsel,  Gran- 
ville W.  Browning,  First  Asst.  Corp.  Counsel, 
and  Cora  B.  Hlrtzel,  Asst.  Corp.  Counsel,  for 
appellant   Golllns  ft  Fletcher,  for  appellees. 

PHILLIPS,  J.  (after  stating  the  facts). 
Two  questions  are  inresented  by  this  record: 
Has  a  court  of  equi^  Jurisdiction  to  enjoin 
the  enforconent  of  an  ordinance  of  a  city? 
And  has  the  city,  under  the  express  or  Im- 
plied powers  conferred  on  it  by  the  legisla- 
ture, authority  to  adopt  this  ordinance?  The 
enforcement  of  a  void  city  ordinance  may  be 
enjoined  In  order  to  prevent  a  multiplicity 
of  suits,  at  the  Instance  of  any  person  whose 
Interesto  are  Impaired  by  it  A  court  of  eq- 
uity, however,  cannot  determine  whether  the 
ordinance  has  been  violated,  but  merely 
whether  It  is  void.  Where  such  court  Is  re- 
sorted to  on  the  ground  of  prevention  of  a 


multiplicity  of  suit^  there  must  be  a  right  af- 
fecting many  persons.  Foyer  v.  Village  of  Des 
Plaines,  12S  m.  111.  IS  N.  E.  SIO;  Chicago,  B. 
&  Q.  B.  Co.  V.  City  of  Ottawa,  148  in.  397. 
36  N.  B.  85.  Fomeroy.  in  his  -watk  on  Eq- 
uity Jurisprudence  (section  24^9.  in  treating 
of  the  Jurisdiction  of  courts  of  equity  on 
that  ground,  divides  them  into  four  classes, 
and  in  the  third  and  fourth  classes  states 
the  principle:  "Third.  Where  a  number  of 
persons  have  separate  and  individual  claims 
and  rights  of  action  against  tbe  same  party, 
A.,  but  all  arise  from  some  common  cause, 
are  governed  1t>y  the  same  le^  role,  and  In- 
volve similar  facts,  and  tlie  whole  matter 
might  be  uttied  In  a  single  suit  brought  by 
all  these  persons  uniting  aa  co-plaintiffs,  or 
one  of  tiie  persons  suing  on  behalf  of  the 
othen,  oc  even  by  one  person  suing  fa:  him- 
self alone.  The  case  of  several  owners  of 
distinct  parcels  of  land  upon  which  the  same 
Illegal  assessment  or  tax  has  been  laid  is  an 
example  of  this  dass.  Fourth.  Where  the 
same  party,  A.,  has  or  daims  to  have  some 
common  right  against  a  number  of  persons, 
the  establishment  oi  which  would  regularly 
require  a  separate  action  brought  by  him 
against  eadt  of  these  persons,  or  brought  by 
each  of  them  against  him,  Instead  tibereof 
he  might  procure  the  whole  to  be  determined 
In  one  suit,  Inought  by  himself  against  all  the 
adverse  dalmaute  as  co-defendante."  It  is 
familiar  that  on  this  ground  ta^^pay^  of  a 
town,  dty,  or  county,  or  other  taxtog  dis- 
trict, may  file  a  MU  to  restrain  or  set  aside  an 
Illegal  general  tax,  whether  personia  or  made 
a  Uea  upon  their  respective  property.  All- 
wood  V.  Cowen,  lU  111.  481;  KlmbaU  v. 
Trust  Co.,  88  111.  811;  Seuing  v.  Heavysldes, 
106  lU.  86. 

The  claim  that  the  failure  of  complalnante 
to  vaj  this  tax,  and  resort  to  legal  actions  to 
recover  the  amount,  precludes  equitable  In- 
terference, cannot  be  sustained.  Many  cases 
undoubtedly  exist  where  equity  will  hiter- 
f  ere  to  protect  an  Invasion  of  property  rights 
where  the  remedy  at  law  is  not  entirely  ad- 
equate; and  where  peculiar  difficulties  Inter- 
vene the  Jurisdiction  will  be  upheld.  In  the 
present  case  S73  complainants  have  filed 
their  bill  for  relief.  Their  grievance  Is  pre- 
cisely the  same,  and  arises  from  the  same 
cause.  The  various  parties  aggrieved,  al- 
though not  Jolntiy  Interested,  are  aDowed  to 
sue  together  for  the  express  purpose  of  avoid- 
ing a  multiplicity  of  suits,  and  to  have  the 
controversy  settied  In  one  hearing.  The 
municipality  Is  charged  with  a  public  trust 
and  where  it  Is  about  to  commit  an  act  dear- 
ly Illegal,  the  necessary  effect  of  which  will 
be  to  impose  heavy  burdens  upon  the  prop- 
erty of  citizens  and  taxpayers,  it  becomes 
amenable  to  the  Jurisdiction  of  equity  for  a 
breach  of  trust;  and  such  court  may  Interfere 
by  Injunction  for  the  prevention  of  ' such  act 
Where  the  controversy  Is  between  two  pai^ 
ties  only,  or  where  but  few  persons  are  In- 
volved, then,  unless  complainants  righta 
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have  been  eBtabllsbed  at  law,  a  court  of 
equity  will  not  Interfere.  Poyer  t.  Village 
of  Dea  Plalnes,  supra;  Chicago,  B.  &  Q.  R. 
Co.  T.  City  of  Ottawa,  anpra;  Yates  v.  Vil- 
lage of  Batavia,  79  III.  600.  No  Inflexible 
rule  can  be  laid  down  for  the  determination 
of  tbe  qnestlon  as  to  whether  Jurisdiction 
exists  in  a  court  of  equity.  In  general,  an 
.adequate  legal  remedy  will  suffice  to  make 
«QCh  courts  hesitate  in  acting.  But  Inade- 
•qnacy  In  granting  r^fef  for  the  determina- 
tion of  a  rlg^t  may  arise  from  causes  other 
than  mere  forms  of  remedy,  and  It  will  not 
•do  to  sacrifice  justice  on  the  mere  ground 
■of  the  form  of  the  remedy,  where  convincing 
facts  show  that  adequate  relief  can  best  be 
had  In  the  forum  of  a  court  of  equity.  In 
this  case  S73  complainants  present  facts 
flhowlng  that  between  200,000  and  300,000 
•citizens  and  taxpayers  are  affected  by  the 
prOTlslons  of  the  ordinance,  and.  If  com- 
pelled to  pay  the  Illegal  tax,  hardship  and  In- 
justice will  result  to  an  enormous  number 
-of  persons.  If  they  pay  the  tax,  and  are 
compelled  to  resort  to  a  court  of  law  to  re- 
■cover  back  the  amount  so  paid,  the  busi- 
ness of  the  courts  will  be  obstructed  by  the 
number  ot  actions  of  the  same  character. 
Long  delay  will  ensue,  and  the  c<wts  to  the 
persons  so  paying  such  Illegal  tax  or  license 
fee  will  be  greater  than  the  amount  to  be 
veeivered.  Under  any  circumstance,  if  the 
license  exacted  is  Illegal,  it  would  amount 
to  oppression  and  Injustice  to  a  large  part 
■of  the  population  of  the  city  of  Chicago^  and 
this  bill  presents  a  case  for  the  Jurisdiction 
of  a  court  of  equity. 

The  contention  of  appellant  Is  that  the  ordi- 
nance was  lawfully  passed  under  the  powers 
■delegated  to  the  city  by  the  general  Incorpo- 
ration act,  under  which  It  was  organized. 
That  act,  by  section  1  of  article  5,  provides 
tiie  common  council  shall  have  the  following, 
among  other,  powers:  Clause  4:  "To  flx  the 
amount,  terms  and  manner  of  issuiog  and  re- 
voking licenses."  Clause  7 :  "To  lay  out,  es- 
tablish, open,  alter,  widen,  extend,  grade, 
pave  or  otherwise  Improve  streets,  alleys, 
avenues,  sidewalks,  wharves,  parks,  public 
grounds,  and  vacate  the  same."  Clause  8: 
"To  plant  trees  upon  the  same."  Clause  0: 
"To  regulate  the  use  of  the  same."  Clause 
10:  "To  prevent  and  remove  encroachments 
•or  obstructions  upon  the  same."  Clause  11: 
"To  provide  for  the  lighting  of  the  same." 
Clause  12:  "To  provide  for  the  cleansing  of 
■the  same."  Clause  92:  "To  prevent  and  regu- 
late the  roUlng  of  hoops,  playing  of  ball,  flyli^ 
<it  kites,  or  any  other  amusement  or  practice 
having  a  tendency  to  annoy  persons  paralng 
In  the  streets  or  on  the  sidewalks,  or  to  fright- 
en teams  or  i>ersons."  Clause  75;  "To  de- 
clare what  shall  be  a  nuisance,  and  to  abate 
the  same,  and  to  Impose  fines  upon  parties 
who  may  create,  continue  or  suffer  nuisances 
to  exist"  Clause  78:  "To  do  all  acts,  make 
■all  regulations  which  may  be  necessary  or 
■expedient  for  the  promotion  of  health  or  the 
suppression  of  disease."  Glanse  66:  "To  reg- 


ulate the  police  of  the  city,  and  pass  and  en- 
force all  necessary  police  ordinances."  Clause 
96:  "To  pass  all  ordinances,  rules  and  make 
all  regulations  proper  or  necessary  to  carry 
Into  effect  the  powers  granted  to  cities  or 
villages,  vrith  such  fines  or  penalties  as  the 
city  council  or  board  of  trustees  shall  deem 
proper:  provided,  no  fine  or  penalty  shall  ex- 
ceed $200,  and  no  imprisonment  shall  exceed 
six  months  for  one  offense."  The  principal 
contention  of  appellant  Is  that  under  clause  9 
of  section  1  of  the  act,  which  grants  power 
to  the  common  council  to  regulate  the  use 
of  the  streets,  the  implied  power  is  conferred 
to  require  a  license  to  use  the  streets,  as  It 
has  heea  frequently  held  by  this  court  that, 
the  power  to  regulate  being  expressly  grant- 
ed, the  power  to  license  as  a  means  of  regu- 
lation was  clearly  conferred.  Chicago  Pack- 
ing &  Provision  Co.  v.  City  of  Chicago,  88 
111.  221;  Kinsley  v.  Same,  124  lU.  359,  16  N. 
E.  260;  Banta  v.  Same,  172  lU.  204,  50  N.  B. 
233.  The  streets  and  alleys  of  a  dty  are  held 
in  trust  by  the  municipality  for  the  use  of  tiie 
public,  for  purposes  of  travel  thoeon,  and 
as  a  means  of  access  to  and  ^ress  from  build- 
ings abutting  thereon  or  lots  adjacent  ttiereto. 
The  right  to  travel  on  and  along  the  streets 
of  a  city  belongs  to  the  general  public,  and 
does  not  belong  to  Its  denizens  alone.  The 
right  to  travel  being  in  the  general  public 
everywhere,  all  persons  have  a  right  to  pass 
along  and  use  the  streets  and  alleys  of  a 
city  in  all  their  parts,  the  full  width  and 
length  thereof.  The  municipality,  which  is 
a  mere  trustee  of  the  public,  and  holds  the 
streets  and  alleys  in  trust  for  that  public, 
cannot  deny  the  right  of  the  public  to  use  the 
streets  and  alleys.  It  cannot  assume  an  ex- 
clusive ownership,  and  deny  the  rights  of  the 
beneficiaries  under  their  trust,  and  arrogate 
to  Itself  a  power  greater  than  that  of  a  mere 
trustee,  and  prevent  the  use  of  the  streets 
and  alleys  by  Individual  members  of  the  pub- 
lic. The  right  of  the  public  to  use  the  streets 
is  the  right  to  use  them  for  purposes  of  travel 
in  the  rec<^nlzed  methods  in  which  the  pub- 
lic highways  of  the  state  are  used.  Any 
method  of  travel  may  be  adopted  by  individ- 
ual members  of  the  public  which  Is  an  ordi- 
nary method  of  locomotion,  or  even  an  ex- 
traordinary method,  if  It  Is  not,  of  Itself,  cal- 
culated to  prevent  a  reasonably  safe  use  of 
the  street  by  others,  it  a  right  exists  In  a 
city  council  to  Impose  a  license  fee,  by  way 
of  tax,  on  every  person  using  wheeled  ve- 
hicles thereon,  it  may  in  like  manner  impose 
such  license  fee  for  snch  use  of  the  streets 
in  every  other  manner  of  loeomoOon  or  travel, 
and  reach  the  man  on  horseback,  or  the  pe- 
destrian walking  along  the  same.  The  right 
confened  on  the  city  council  by  the  legisla- 
ture to  relate  the  use  of  the  streets  and  al- 
leys of  the  city  did  not  contemplate  a  power 
in  a  trustee  of  a  beneficiary  to  deprive  that 
beneficiary  of  a  right  The  power  to  pro- 
vide by  ordinance  for  planting  trees  in  streets; 
to  prevent  encroachments  uiK>n  or  remove  ob- 
atructions  from  tbe  same;  to  provide  for 
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iighting  and  cleansing  them;  to  prevent  and 
regulate  the  rolling  of  hoops,  placing  of  hall, 
or  AyiDt  of  kites  therein;  or  to  prohibit  any 
other  amusement  having  a  tendency  to  annoy 
persons,— Is  conferred  for  the  purpose  of  keep- 
ing the  streets  In  a  condition  for  public  use 
and  travel.  Any  usual  method  of  travel  along 
the  streets  and  alleys  of  a  city  cannot  be  de- 
clared to  be  a  nuisance.  The  city  council 
may  r^nlate  the  use  of  the  streets  and  alleys 
to  tile  extent  that  It  may  require  sidewalks 
exclusive^  reserved  for  use  by  pedestrians, 
and  exclude  certiUn  character  of  loads  and 
regulate  the  width  of  tires  on  vehicles  used 
on  a  certain  character  of  pavements,  and  pro- 
vide that  the  rate  of  speed  shall  be  much  leas 
on  certain  streets  than  on  oth«B,  and  otber- 
Mrlse  regulate  the  use  of  the  streets,  having 
In  view  solely  the  welfare  and  safety  of  the 
pubUa  The  city  may  also  regulate  certain 
occupations,  such  aa  hackmen,  draymen,  ex- 
pressmen, Slid  the  like,  for  such  regulation  Is 
of  a  police  character,  having  reference  to  the 
general  welfare,  as  a  means  of  preventing  Im- 
proi>er  exactions  and  extorUona;  and  for  the 
same  reasoQ  a  license  may  be  exacted  for  ve- 
hicles used  In  the  transportation  of  goods  and 
merchandise,  or  of  paBseiycers,  or  for  other 
puriMses  of  traffic;  but  soch  Uorase  Is  an  oc- 
cupation license,  and  not  one  for  the  use  of 
the  streets.  Ttw  Uoense  In  the  latter-named 
case  Is  designed  to  operate  upon  those  who 
hold  tbemBelvea  out  as  common  carrters,  and 
A  license  may  be  exacted  from  such  as  a 
proper  exerdse  of  police  power;  but  no  tea,- 
son  exists  why  It  should  be  applied  to  the 
owners  of  private  vehicles,  nsed  for  th^  In- 
dividual use  exduslvely,  in  their  own  busi- 
ness, or  for  their  own  pleasure,  as  a  means  of 
Iocomoti(m.  Farwell  v.  Gl^  of  Chicago,  71 
IlL  269;  Joyce  v.  City  of  Bast  St.  Loute.  77 
m.  166;  City  of  Colllnsvllle  v.  Cole,  78  m. 
U4;  aty  Of  St  Ivonis  v.  Qrone,  46  Mo.  S75; 
Livingston  v.  City  of  Paducab,  80  Ky.  667; 
City  of  Govhigtim  v.  Woods  (Ey.)  SS  S.  W.  84. 

Anything  which  cannot  be  enjoyed  without 
lei^  autiiorlty  would  be  a  mere  privilege, 
which  Is  generally  evidenced  by  a  license. 
Gate  V.  State,  3  Sneed,  120.  the  use  of  the 
public  streets  of  a  city  is  not  a  privilege,  but 
a  right  Tledeman  on  Limitations  of  Police 
Power  (section  281)  says,  in  dIsUnguIshing  be- 
tween a  license  and  a  tax:  "It  Is  therefore 
comduslve  that  the  general  requirements  of  a 
license  for  the  pursuit  of  any  business  that 
is  dangerous  to  the  public  can  only  be  Jnstl- 
fled  as  an  exercise  of  the  power  of  tamtlou 
or  the  requirement  of  a  compensatlm  for  the 
enjoyment  of  a  privilege  or  franchise."  In 
Cooley,  Tax'n,  p.  696,  It  Is  said:  "A  Ucense 
Is  a  privilege  granted  by  the  state,  nsually 
on  payment  of  a  valuable  consideration, 
though  it  Is  not  essential.  To  conatltnte  a 
privilege.,  the  grant  must  confer  authority  to 
do  something  which,  without  the  grant  would 
be  Illegal;  for  if  what  Is  to  be  done  under 
the  license  is  open  to  every  one  without  it 
the  grant  would  be  merely  idle  and  ni^atory, 
conferring  no  privilege  whatever."  A  license^ 


therefore.  Implying  a.  privilege,  cannot  pos- 
sibly exist  witii  reference  to  something  which 
Is  a  right,  free  and  open  to  all,  as  Is  the  ri^t 
of  the  dtlsen  to  ride  and  drive  over  the  streets 
of  the  dty  wltiiout  chai^  and  without  WH, 
provided  he  does  so  in  a  reasonable  manner. 
That  such  a  right  exists  in  Chicago  Is  recog- 
nized hi  Smith  r.  UcDowell,  148  IlL  61,  85 
N.  E.  141,  where  it  was  said,  relative  to  the 
streets  ctf  a  ^ty  (page  6S,  148  IlL,  and  page 
143,  85  N.  B.):  'TThe  grant  of  power  In  this 
particular  is  to  be  construed  in  view  of  the 
pui^osea  for  -which  the  municipality  is  In- 
vested with  the  control  of  its  streets,  alloys, 
and  pnbUc  grounds.  The  municipality,  in 
respect  ot  lis  streets,  is  a  trustee  for  the 
general  public,  and  holds  them  for  Qie  use  to 
which  they  are  dedicated.  TtK  fundamental 
Idea  of  a  street  Is  not  only  that  It  Is  pnbUc, 
but  that  It  is  public  In  all  its  parts,  for  free 
and  unobstructed  lassage  theretm  by  sll  per- 
sons de^ring  to  use  it"  Section  6  of  tbe 
ordinance  provides:  "AH  mimeys  received 
from  or  collected  from  the  operation  and  en- 
forcement of  this  ordinance  shall  make  a 
separate  and  distinct  fund,  apart  from  all 
other  moneys  h^d  or  collected  hy  the  dty 
government  of  the  city  of  OUcago,  and  shall 
be  known  as  the  'Wheel  Tax.  Fund.'  The 
sole  use  and  purpose  tm  which  said  whed 
tax  fund  may  be  disbursed  or  ^[vended  shall 
be  for  tiie  repair  and  keeping  In  good  condi- 
tion of  such  Btreete  as  are  nndw  the  direction 
of  the  city  government  proper,  and  shall  be 
e:q)ended  only  a«  the  commissioner  of  public 
wotka  Shan  authorize.  In  the  Improvement  of 
such  public  streete  as  he  may  have  directed 
to  be  placed  In  proper  condition.''  It  is  a 
fundamental  maxim  in  taxation  that  Ibe 
same  property  shall  not  be  subject  to  a  dou- 
ble tax,  payable  by  tiie.  same  party,  eith«- 
dta^ctly  or  indirectly.  It  Is  only  when  stat- 
utes are  passed  which  Impose  taxes  on  false 
or  unjust  principles,  or  operate  to  produce 
gross  Inequality,  so  that  they  cannot  be  deem- 
ed In  any  sense  proportioned  in  thtir  effect 
on  tluMe  who  are  to  bear  the  public  charges, 
that  conrte  can  intufere,  and  arrest  the 
course  of  litigation,  by  declaring  such  enact- 
ments void.  It  appears  from  the  all^atlons 
of  the  biU  and  the  stipulation  of  facts  that 
tiie  complainants  are  taxpayers,  and  were  as- 
sessed for  and  paid  an  ad  valorem  tax  equal 
to  that  assessed  upon  other  personal  property 
in  the  city.  This  ordinance,  on  its  face,  todl- 
cates  that  its  purpose,  in  part  is  to  raise  a 
special  fund  for  the  Improvement  of  streets, 
and  provides  for  the  manner  of  its  distribu- 
tion, and  this  amounts  to  a  double  tax.  The 
exaction  Imposed  Is  a  tax  m  spedfle  artldes 
of  personal  property,  which  are  required  by 
law  to  be,  and  which  the  bm  alleges  have 
bem,  assessed  for  gmeral  taxation  at  their 
value,  and  upon  which  taxes  have  been  paid. 
To  tax  them  again  by  declaring  by  ordhiance 
they  Shall  not  be  used  untO  another  tax  Is 
paid,  levied,  as  In  this  ordinance,  without 
regard  to  values.  Is  not  otdy  double  taxation, 
but'  is  a  violation  of  the  prindiM  of  equality 
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and  uniformity,  vhidi  te  Indispensable  to  all 
legal  taxation.  It  Imposes  a  heavier  burden 
upon  one  class  of  taxpayers  than  Is  Imposed 
upon  otiiera,  and  is  violatlre  of  the  principle 
of  equality  and  nnUonnlty  which  must  un- 
derlie all  valid  taxation.  A  statute  which 
malcea  any  kind  of  property  the  subject  of 
taxation,  and,  dlscrimlnatlug.  Imposes  upon  It 
&  double  burden  for  a  single  object,  makes 
even  approximate  equality  and  uniformity  Im- 
possible, because  it  is  an  arbitrary  and  rad- 
ical departure  from  both.  The  authority  to 
Impose  a  tax  or  to  exact  a  license  must  clear- 
ly appear,  and  must  be  strictly  construed. 
If  there  Is  a  doubt  as  to  the  right,  It  must  be 
resolved  adversely  to  It  In  this  case  there 
is  no  express  power  given  the  city  council  to 
impose  this  license  fee,  anu  no  Implied  power 
arises  which  gives  the  right  It  has  no  power 
to  levy  a  tax  In  this  manner.  In  any  view 
of  the  case,  the  city  had  no  power  to  adopt 
this  ordinance,  and  the  Injunction  was  prop, 
erly  made  perpetual.  The  decree  of  the  cir- 
cuit court  of  Cook  county  must  be  affirmed. 
Decree  affirmed. 

(175  IIL  K7} 

ST.  LOUIS  &  S.  W.  BY.  00.  v.  ELGIN 

CONDENSED  MILK  CO. 
(Supreme  Court  of  Illinois.   Oct  24.  1898.) 

Cakribxs  —  SpaciAi.  Aoebbhbkts  —  EviDBItCS— 
CoMPKTBNCr  OF  BXPEKTS— .RbMARXS  OW 

JunoK— Harulesb  Error. 

1.  Where  a  railroad  company  agreed.  In  con- 
Rideration  of  a  conslRnor's  routeluK  freight  by 
ita  line,  to  furnish  through  refrigerator  cars 
for  transportation  of  perishable  products,  the 
agreement  Is  not  superseded  \xy  a  Dili  of  lading 
given  by  a  connecting  carrier  at  the  original 
point  of  sblpmentt  wnerebr  UabiUty  was  leas- 
eoed,  the  cmteacta  being  ind^iaideat  of  each 
other. 

2.  Witnesses  employed  for  from  8  to  25  years 
In  manufacturing,  handling,  and  shipping  con- 
densed milk  are  competent  as  experts  to  testify 
as  to  the  effects  of  neat  and  cold  on  milk,  or 
the  effects  of  transferring  condensed  milk  from 
refrigerator  to  box  cars. 

3.  Where  It  was  In  issue  whether  a  connect- 
ing terminal  carrier  was  agent  of  defendant 
carrier  nnder  a  contract  sued  on,  a  remark  of 
the  trial  judge,  In  admitting  testimony  of  such 
connecting  carrier's  employ^  as-  a  witness,  that 
he  would  "bold  as  a  matter  of  law  that  Mr.  B. 
was  agent  of  defendant,"  is  not  prejudicial  er< 
ror,  the  jury  having  been  Immediately  admon- 
ished that  they  should  disregard  the  remark, 
that  it  waa  expressed  to  attorneys,  and  tlMt 
the  jury  would  be  instructed  In  writing  as  to 
the  law  at  the  proper  time. 

Appeal  from  appellate  court.  Fourth  dis- 
trict 

Action  by  the  Elgin  Condensed  Milk  Com- 
pany against  the  St  Louis  &  Southwestern 
Railway  Company.  A  Judgment  for  plaintiff 
was  affirmed  by  the  appellate  court  (74  111. 
App.  619),  and  defendant  appealed.  Affirmed. 

Appellee  manufactures  condensed  milk  at 
Eigia,  111.,  and  sella  part  of  Its  product  at 
Galveston,  Itex.  From  SSgln  to  Oalveston 
there  Is  railroad  connection  via  the  Chicago 
&  Northwestern  Bailroad  from  BIgIn  to  Dix- 
on, ni.;  IlllDOis  Central  Railroad  from  Dixon 
to  Cairo;  St  l<ohls  ft  Southwestern  Railway 


(appellant's  line,  known  as  the  "Cotton  Belt") 
from  Cairo,  via  Bird's  Point,  Mo.,  and  Tex- 
arkana,  Tex.,  to  Tyler,  Tex.;  and  Interna- 
tional A  Great  Northern.  Bailroad  from  Tyler 
to  Galveston.  There  are  three  shipments  of 
milk  claimed  to  be  damaged.  There  are  six 
counts  in  the  declaration, — two  counts,  re- 
spectlTttly,  for  each  shipment  The  right  of 
action  In  each  count  Is  based  upon  an  alleged 
parol  agreement  which  agreement  la  set  out 
In  the  first,  third,  and  fifth  counts,  in  sub- 
stance as  follows:  That  defendant  was  a 
common  carrier,  and  operated  a  railroad  Hue 
in  Cairo,  In  connectI<m  with  a  railway  from 
Bird's  Point  Mo.,  through  part  of  Texas,  and 
keeps  an  office  at  Cairo;  that  by  Its  authors 
Ized  agent.  In  conaideration  of  plaintiff's  ship- 
ping its  milk  from  Elgin  over  the  Chicago 
ft  Northwestern  Railway  to  Dixon,  thence 
over  the  Illinois  Central  to  Cairo,  so  that  it 
might  be  transported  to  Its  destination  by 
defendant  it  agreed  to  furnish  plaintiff  re- 
frigerator cars  at  Elghi,  and  that  the  milk, 
when  loaded  therein  by  plaintiff  and  received 
by  defendant  at  Cairo,  should  not  be  removed 
therefrom,  but  should  be  transported  in  said 
cars  by  defendant  over  Its  lines  and  other  lines 
to  place  of  destination.  Counts  2.  4,  and  6 
state  the  agreement.  In  substance,  as  fdlowa: 
Defendant  agreed  that  in  consideration  that 
plaintiff  would  cause  same  to  be  delivered 
to  d^endant  at  Cairo,  defendant  would  fnz^ 
nlsh  plaintiff,  at  Mgin,  refrigerator  cars  hi 
which  to  load  the  milk,  and  to  be  delivered 
In  such  cars  to  defendant  at  Cairo,  and  would 
receive,  the  milk  hi  such  cars,  and  carry  the 
same  to  destination,  and  not  romove  the  milk 
from  such  cars,  or  suffer  the  same  to  be 
done,  nnta  the  same  had  reached  destination. 
The  declaration  chaiges:  That  In  pursuance 
of  said  agreement  defendant  furnished  three 
•niinola  CoDtial  refrigerator  cats.  In  wbldi 
plaintiff  made  certain  shipments  of  rnUfc  from 
Elgin  to  Galveston,  riz.  shipment  June  6, 
1893,  400  cases  milk,  value  $1,306.  RUnois 
Central  refrigerator  car  16,210,  delivered  to 
defendant  at  Cairo  June  11,  1893;  shipment 
May  6,  1893^  380  cases  milk,  value  $1,300. 
niinols  Central  refrigerator  car  16,346,  de- 
livered to  defendant  at  Cairo  May  11.  1893: 
shipment  June  27,  1893,  410  cases  milk,  Illi- 
nois Central  refrigerator  car  16,481,  delivered 
to  defendant  at  Cairo  June  29,  18f@.  That 
defendant  received  said  cars  under  fba  con- 
tract at  Cairo,  but  that  instead  of  sending 
them  through  to  destination  without  trans- 
shipment and  in  violation  of  Its  contract,  de- 
fendant transferred  the  milk  from  refrig- 
erator cars  Into  box  cars,  and  then  sent  It  to 
Galveston,  whereby  the  same  was  damaged, 
etc.  Defendant  pleaded  nonsuit.  Judgment 
was  rendered  for  $2,^.90  damages  and  costs 
of  suit  On  appeal  to  the  appellate  court  for 
the  Fourth  district,  that  Judgment  was  affirm- 
ed, and  this  appeal  la  prosecuted  from  that 
Judgment 

Green  ft  Gilbert,  for  appellant  William 
K.  Butler  and  Angus  Leek,  Cor  appellee. 
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PHILLrPS,  J.  (after  stating  the  facts). 
By  the  adjudication  of  the  trial  and  appel- 
late courts  the  questions  of  fact  have  been 
conduBlTely  determined.  By  the  Judgments 
of  those  courts  It  Is  settled  that  the  contract 
was  made  as  alleged  In  some  of  the  counts 
of  plaintiff's  declaration;  that  It  was  made 
by  an  authorized  agent;  that  the  mlllc  was 
shipped  from  Elgin,  IlL,  In  good  omdltlon, 
In  refrigerator  cars,  under  said  contract,  and 
was  delivered  to  appeUant  at  C^lro,  IlL,  In 
those  cars,  and  was  by  appellant  transferred 
to  box  cars,  and  In  them  carried  to  OalTes- 
ton,  Tex.,  and  was  damaged  by  being  so 
transferred  from  refrigerator  to  box  cars  and 
carried  therain  from  Cairo  to  Galveston;  that 
cases  of  milk  returned  to  the  depot  of 
the  International  &  Great  Northern  Railroad 
Company  at  Galveston  were  damaged,  and 
were  disposed  of  at  the  best  price  obtainable 
at  the  nearest  market;  that  the  damage  sus- 
tained was  to  the  extent  as  found  by  the 
Jury,  and  that  the  verdict  was  not  excessive. 
The  appellant  contends  that  the  verbal  agree- 
ment was  superseded  by  the  sabseqnent 
vnrltten  contract  The  written  contract  re- 
lied upon  as  superseding  the  verbal  agree- 
ment was  that  expressed  in  the  bills  oj  lad' 
Ing  Issued  by  the  Chicago  &  Northwestern 
Railroad  Company,  and  which  sought  to  limit 
Its  liability.  This  suit  Is  not  brought  on  the 
contract  embraced  In  the  bills  of  lading,  bat 
on  a  separate  and  distinct  contract  entered 
Into  between  appellant  and  appellee,  which 
was  In  no  manner  affected  by  the  bills  of 
lading.  The  antecedent  contract  on  which 
this  suit  was  brought  was  entirely  Inde- 
pendent and  distinct  from  that  In  the  bills 
of  lading,  and  was  not  superseded  thereby. 

Objection  Is  made  to  the  admission  of  ex- 
pert evidence,  because  the  witnesses  sought 
to  be  examined  did  not  possess  sufficient 
knowledge  in  reference  to  the  effect  of  heat 
and  cold  on  milk,  or  the  effect  of  transfer- 
ring condensed  milk  from  refrigerator  cars 
to  box  cars,  and  carrying  It  a  long  distance 
In  the  latter.  The  witnesses  thus  examined 
bad  from  8  to  25  years'  experience  In  man- 
ufacturing, handling,  dealing  In,  and  ship- 
ping condensed  milk,  and  from  their  answers 
and  experience  It  appears  they  were  compe- 
tent as  experts.  The  hypothetical  question 
,put  to  witnesses,  and  allowing  their  testimo- 
ny, were  not  error. 

The  agent  of  the  terminal  road  at  Galveston 
was  called  as  a  witness.  It  had  been  shown 
that  662  cans  of  milk  of  the  different  shipments 
made  to  appellee's  consignee  were  by  the  lat- 
ter returned  to  the  depot  of  that  terminal  road. 
Appellant  had  sought  to  show  that  the  agent 
Of  that  road  was  not  in  any  manner  Its  agent, 
and  the  following  question  was  asked  the 
witness  by  appellant's  counsel:  "I  will  ask 
you  if  you  or  your  railroad  company  had  v 
knowledge  from  Mr.  UJffy  as  to  when  these 
662  cans  of  milk  were  brought  back  to  the 
depot,  except  the  general  knowledge  that  he 
desired  them  shipped  when  a  sufficient  quan- 
tity accumulated."   To  this  question  appel- 


lee's counsel  objected,  and  the  objection  was 
sustained.  In  ruling  on  the  objection  the 
Judge  stated,  in  Its  discussion,  "I  hold  as  a 
proposition  of  law  Mr.  Becker  was  the  agent 
of  defendant,"  to  which  remark  and  ruling 
of  the  court  defendant  objected  and  excepted. 
Thereupon  the  court  said  to  the  jury:  "Gen- 
tlemen, my  remark  as  to  the  law  was  ad- 
dressed to  the  attorneys,  and  not  to  you,  and 
you  will  disregard  it  At  the  proper  time  I 
wlU  Instruct  you  In  writing  as  to  what  the 
law  Is."  A  common  carrier  may  enter  into  a 
contract  to  carry  to  a  place  beyond  the  ter- 
minus of  Its  route,  and  thereby  become  lia- 
ble as  a  carrier  for  the  whole  distance. 
All  connecting  carriers,  under  such  a  con- 
tract become  the  agents  of  such  contracting 
carrier,  for  whose  negligence  or  default  it 
Is  responsible.  The  contracting  carrier  can- 
not evade,  by  contract  the  consequences  of 
the  negligence  of  such  connecting  carriers, 
any  more  tiian  the  results  of  Its  own.  Bail- 
road  Co.  V.  Frankenberg,  54  111.  88;  Chicago 
&  N.  W.  R.  Co.  T,  Northern  Line  Packet  Co., 
70  lU.  217;  Hutoh.  Chrr.  117.  Under  the  evi- 
dence that  was  before  the  jury  at  the  time  of 
this  ruling,  the  court  could  well  hold  the  ter- 
minal road  and  Its  egent  were  the  agents  of 
the  contracting  road;  but  as  the  question 
was  one  of  fact  It  was  for  the  Jury,  and  In 
ruling  on  the  admissibility  of  evidence  It 
should  be  in  such  a  manner  as  that  the 
judge  should  express  no  opinion  on  the  evi- 
dence. Every  unguarded  expression  In  stat- 
ing reasons  for  rnUngs  cannot  be  treated  as 
error  requiring  a  reversal.  It  Is  not  unusual. 
In  ruling  on  the  admissibility  of  evidence,  to 
refer  to  antecedent  evidence,  and  the  princi- 
ple deduced  therefrom,  and,  unless  Inadvert- 
ent remarks  of  the  court  operate  to  the  In-t 
Jury  of  appellant  It  will  not  be  snffident 
cause  to  reverse.  Insurance  Co.  t.  Pulver^ 
126  BL  820,  18  N.  B.  804.  In  this  case  the 
jury  were  promptly  Instmcted  that  the  re- 
mark as  to  the  law  was  addressed  to  the  at- 
torneys, and  should  be  disregarded  by  them, 
as  they  would  be  Instructed  in  writing  as  to 
the  law. 

Objection  is  made  to  the  giving  of  Instruc- 
^ons  for  the  plaintiff,  and  In  refuidng  and 
modifying  Instructions  asked  by  tiie  defend- 
ant Two  instructions  were  given  for  the 
plaintiff,  and  SI  asked  by  the  defendant  20 
of  which  were  given  as  asked,  3  modified  and 
given,  and  8  refused.  Those  given  for  the 
plaintiff  correctly  stated  the  law.  Those  giv- 
en for  the  defendant  stated  the  law  favora- 
bly In  every  phase  of  the  question  presented 
by  the  defense.  There  was  no  error  In  refus- 
ing or  modifying  Instructions.  Tills  case .  Is 
one  to  be  determined  from  the  facts,  and 
their  determination  by  tiae  circuit  and  appel- 
late courts  precludes  our  consideration  of 
them.  From  a  careful  consideration  of  the 
record  we  And  no  reversible  error,  and  the 
judgment  of  the  appellate  court  f'^'"  the 
Fourth  district  is  affirmed.  Judgment  af- 
firmed. 
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WILSON  T.  CURTIS  et  ai. 
(Supreme  Conrt  of  Indiana.    Nor.  23,  1888.) 

EXIOOTOIU  — POWKR  or  TiSTATOR  »  DbLMATS 
KOHIirATIO^T. 

Burns*  Kev.  St.  1894,  S  2376  (Horner's 
Eev.  St.  1897,  8  2222),  providing  that  on  pro- 
bate of  a  will,  the  circuit  clerk  shall  issue  let- 
ters testamentary  to  thepersoD  named  as  ex- 
ecutor; section  2376  (2223),  providing  that 
everr  person  named  as  executor  who  shall 

Sinallfy  and  give  bond  shall  be  named  in  the 
etten,  and,  it  not  thus  named,  shall  be  deemed 
superseded;  and  section  2379  (2226).  providing 
that,  if  there  be  no  person  named  in  the  will 
as  execntor,  letters  of  administration  with  the 
will  annexed  shall  be  granted  to  any  compe- 
tent residuary  iegatee,— admit  of  a  testator's 
delegatixkg  by  wul  the  pow^  to  legatees  to 
name  the  ezemtor. 

Appeal  from  circuit  court,  Howard  county; 
Walter  W.  Mount,  Judge. 

In  the  matter  of  the  estate  of  Nancy  Wil- 
son, John  W.  Wilson  applied  for  letters  of  ad- 
ministration c.  t.  a.,  and  objected  to  the  ap- 
pointment of  Abner  B.  Barker  as  executor. 
From  an  order  overruling  the  objections  and 
appointing  Barker.  Wilson  appeals.  Affirm- 
ed. 

3.  O.  Blackledge  and  O.  0.  Shlriey,  for  ap- 
pellant  Bdl  &  Pnrdum,  for  appelleea. 

MONKS,  J.  Nancy  Wilson  died  testate  In 
Howard  county,  Ind.,  In  1897.  Her  will, 
which  was  duly  admitted  to  probate  In  said 
county,  prorlded  that  her  executors  should 
buy  a  "tombstone,"  and  If  necesBary  for  the 
payment  of  the  same,  and  her  debts  and 
funeral  expenses,  that  he  sell,  at  priTate  sale 
or  otherwise,  or  In  such  manner,  mion  such 
terms  of  oedlt  as  he  may  think  proper,  all 
or  any  part  of  her  real  estate,  and  to  ezecnte 
and  deliver  a  deed  therefor  In  fee  simple. 
After  the  pi^ent  of  the'debts,  her  real  es- 
tate was  derlsed  to  her  cblldrra,  and  ft  was 
provided  that  flie  children,  ot  a  majority  of 
them,  should  appoint  th«  snentor.  All  ot 
flie  ehlldrra  referred  to  in  ttie  will,  except  ap- 
pellant, met  and  signed  a  writing  by  which 
appellee  Abner  R.  Barker  was  appointed  ex- 
ecutor of  said  wUI.  Said  appolntmoit  was 
filed  In  the  court  below,  and  Abner  B.  Ba> 
ker  made  his  written  application  to  be  ap- 
pointed such  executor.  Appellant,  tiie  oldest 
son  of  the  teatatrtac,  filed  an  application  to  be 
appointed  admlnlstratw  frith  the  wlU  annex- 
ed of  said  estate,  and  at  the  same  time  ob- 
jected to  the  appointment  of  appellee  Barker 
as  executor,  on  the  ground  ttiat'he  was  not 
named  as  executor  In  the  will.  The  conn 
OTermled  the  objection  to  the  appointment  of 
said  Barker,  and  he  gave  bond,  and  was  by 
the  court  duly  appointed  executor  of  said 
wfll,  to  all  of  which  appellant  objected  and 
excepted. 

It  has  been  decided  that  a  testator  may  In 
his  will  delegate  the  antiiorlty  to  name  an 
executor  to  some  third  person  or  persons,  and 
the  appointment  made  by  them  will  be  the 
SlN.S.-fiB 


same  as  If  made  In  the  win.  Williams, 
Ex'rs.  pp.  195,  202-  Woemer,  Adm'n,  §  239; 
Schouler,  Ex'rs,  1 41;  Crosw.  Ex'rs  &  Adm'ra, 
p.  62;  1  Thomt  Adm'n,  13,  and  cases  cited; 
1  Am,  &  Eng.  Enc  Law,  180,  and  notes; 
Hartnett  t.  Wandell,  60  N.  T.  346;  State  t. 
Bogers,  1  Houst.  569;  Mulford  T.  Mulford,  42 
M.  J.  Eg.  68.  76,  6  Atl.  609;  BIshop  V.  Bishop, 
56  Conn.  208,  14  AtL  808;  Kinney  t.  Kep- 
linger.  172  UL  449,  60  N.  D.  131.  In  Bishop 
T.  Blsho]^  supra,  the  court  said:  'The  ex- 
ecutor Is  the  creation  solely  of  the  testator, 
and  It  Is  within  the  power  of  the  latter  not 
only  to  appoint  personally,  but  he  may  pro- 
ject his  power  of  appointment  Into  the  future, 
and  exercise  It  after  death  through  an  agent 
selected  by  him;  and  the  agent  may  be  point- 
ed out  by  name,  or  by  his  office,  or  other 
method  of  certain  Identification."  It  is  in- 
sisted by  appellant  that,  whatever  the  rule 
may  be  elsewhere,  under  our  statutes  no  per- 
son can  be  appointed  execntor  unless  he  is 
named  In  the  will.  Section  2376,  Burns'  Rev. 
St.  1S04  (section  2222,  Homer's  Bev.  St  1887), 
provides  that,  "whenever  any  will  shall  be 
duly  admitted  to  probate,  the  clerk  of  the 
circuit  court  In  which  the  same  shall  have 
been  probated  shall  Issue  letters  testamentary 
thereon,  to  the  persons  named  as  executors 
who  are  competent  by  law  to  serve  as  mv-b, 
and  who  shall  appear  and  qualify,"  etc. 
Section  2876w  Bums'  Bev.  St  1894  (section 
2223,  Homer's  Rev.  St  1897),  provides  that 
"every  person  named  In  the  will  as  execntor, 
who  shall  qualify  and  give  bond  shall  be 
named  in  such  letters;  and  every  person  not 
thus  named  shall  be  deemed  superseded.'* 
Section  2379,  Bums*  Bev.  St  1894  (section 
2226,  Homer's  Rev.  St.  1807),  provides  that 
"if  there  be  no  person  named  in  the  will  aa 
executor,  or  If  those  named  therein  hav6 
failed  to  qualify,  have  renounced  or  have 
been  removed,  letters  of  administration  with 
the  will  annexed  shall  be  granted  by  the 
proper  clerk  or  court  to  any  competent  re- 
siduary legatee  named  In  such  will,"  etc. 
These  sections  were  enacted  In  1881,  and  are 
substantially  the  same  as  statotes  on  the 
same  subject  In  force  In  New  York  In  18SS, 
when  the  case  of  Hartnett  v.  Wandell,  supra, 
was  decided.  In  that  case  It  was  held  that 
the  delegation  of  power  to  appoint  an  ex- 
ecntor was  valid  at  common  law,  and  that  It 
was  valid  In  that  state  under  laws  substan- 
tially the  same  as  those  in  force  here.  It 
was  also  held  In  Baker  v.  Baker,  18  App.  Dlv. 
189,  45  N.  Y.  Bupp.  870,  citing  1  WUlIams, 
Ex'rs,  189,  Ex  parte  McDonnell,  2  Bradf.  Sur. 
82,  and  In  re  Blancan,  4  Redf.  Sur.  151,  that 
a  direction  in  a  will  tiiat  the  public  adminis- 
trator shall  "sell  out  an  real  estate"  Is  an 
appointment  of  the  person  holding  that  posi- 
tion as  executor  of  the  will,  and  letters  tes- 
tamentary were  Issued  accordingly.  We 
think  that  the  trial  court  properly  held  ttiat 
Ahnet  R.  Barker  was,  under  the  facte  of  the 
case,  named  as  executor  In  the  will  of  said 
testetor,  wltUn  the  meaning  of  the  statute 
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abort  elM,  ud  tkat  bo  error  was  comalt- 
ted,  therrfore.  In  appointing  blm  tsieeator. 
Judgment  affirmed. 


<lfil  In4.  474) 

8TATB  T.  CHICAGO,  L  *  I«.  RT.  00. 
(Snpreme  Conrt  of  In^noa.    Not.  28,  1898.) 
RiiLBo&DS— Hroov&T  CKCwai^fOS— Incorpokatbd 

TOWRB— GODXTT  COMUISBIOKBIW— FUOMBIT. 

Rev.  St  1894,  i  51T4,  requiring  railronds 
IlbtIdie  more  thao  two  tracks  across  ao)'  pub- 
lic bifiliwar  or  road  oq  the  order  of  the  coun- 
ty coutiiiiasiontTS  to  place  a  flagman  there,  does 
not  apply  to  orossincs  In  incorpomted  towns,  ns 
ReT.  St.  tt  44ft4  (Horner's  Her.  St.  1«»7, 

I  88ttT).  gives  the  trustees  of  such  towns  "ex- 
clusive power  over  the  streets"  within  the  cor- 
porate limits,  and  hence  an  order  of  the  com- 
missioners requiring  a  flagman  at  a  crossing  in 
andi  town  ii  mvalld. 

Appeal  from  circnit  conrt,  Washington 
county;  S.  B.  Toyles.  Judge. 

Action  by  the  state  sgalnst  tbe  Chicago, 
Indianapolis  &  LouIsTllle  RaOwny  Company. 
There  was  a  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

W.  U.  Poynter.  for  the  State.  BL  a  Field, 
W.  B.  Ktnnan,  and  Asa  Elliott,  for  appellee. 

HACKNEY.  0.  J.  This  was  an  action  by 
the  appellaot  ajiaJnst  the  appellee  to  recover 
tbe  penalty  provided  by  tbe  act  of  ISOi  (sec- 
tion 51T5,  Rev.  St.  1S94)  for  the  failure  to 
maintain  a  flagman  at  the  crossing  of  Hieh 
street.  In  tbe  town  of  Salem,  and  tbe  main 
track  and  a  switch  track  of  tbe  appel]^.  Tbe 
requirement  that  soch  flagman  should  be  so 
'  maintained  was  by  an  order  of  tbe  board  of 
commlsiiioners  of  Washington  county  claim- 
ed to  have  been  adopted  In  pursuance  of 
section  1  of  said  act  (Rev.  St.  ISOL  (  5174). 
The  section  referred  to  provides  "that  all  rail- 
roads owned  or  operated  In  the  state  having 
more  than  two  tracks  across  any  public  hlgb< 
way  or  road  and  used  for  switching  piirpost^a 
exclusively,  or  regularly,  or  If  only  one  track, 
and  u.scd  for  switching  purposes,  said  rail- 
road corporation  shall,  upon  tbe  order  of  the 
county  coDimlssloners  in  whicb  said  railroad 
Is  locnicd  place  a  flagman  at  said  crossing 
and  nmiutaln  the  same  at  tbeir  expense,  from 
six  o'clock  a.  m.  to  eight  o'clock  p.  m.  of 
each  and  every  day.  or  so  long  as  said  com- 
missioners deem  It  necessary."  The  appel- 
lee's demurrer  was  sustained  to  the  appel- 
lant's complaint,  and  that  ruling  Is  the  only 
assigned  error.  Constitutional  objections  are 
urged  to  the  statute  referred  to,  and.  upon 
the  appellant's  construction  of  the  statute, 
would  require  us  to  pass  apon  them.  We 
are  of  the  opinion,  however,  that  It  was  not 
Intended  by  the  act  In  question  to  confer  upon 
connty  boards  any  power  or  authority  over 
the  streets  of  Incorporated  towns,  and  that 
the  onler  of  tbe  board,  therefore,  waa  in- 
Talid.  "Public  highways  or  roads"  are  the 
words  of  tbe  statute  describing  the  thorougb- 
tm  over  which  this  power  of  the  board  !• 


glTen.  It  ttali  exprewlMi  man  «Dpl07«a  In 
a  general  aad  unlimited  Knie,  It  would  In- 
clude atreets,  Bince  streets  are  a  class  ot 
highways.  But  In  construing  the  act  we  ar» 
to  ascertain  whether  the  legislature  intended 
to  Include  streets  in  the  dass  over  which  tbe 
power  was  ffiven. .  X^marlly  all  power  orer 
all  tborongbfares  Is  with  tbe  legislature.  For 
many  years,  U  not  from  the  beginning,  this 
power  has  been  so  delegated  by  the  legisla- 
ture as  to  giTe  control  over  nrhnn  ways  to 
the  cities  and  towns,  and  over  auhurl>ftn  ways 
to  the  connty  boards  and  township  ofllocrs. 
In  keeping  this  control  subdivided,  an  orderly 
system  has  prevailed  wltii  reference  to  the 
establishment.  Improvement,  repair,  and  ts- 
cation  of  ways,  and  tbe  sources  from  which 
the  necessary  funds  are  derived,  and  the  offi- 
cers executing  these  various  functions  and  ex- 
pending such  funds.  As  to  towns  It  has  been 
and  now  Is  provided  that  "the  board  of  trus- 
tees of  Incorporated  towns  In  this  state  shall 
have  exclusive  power  over  the  streets,"  etc.. 
"within  the  corporate  limits  of  such  town." 
Rev.  St  1804,  S  4404  (Horner's  ReT.  St  1897. 
8  3307).  An  Intention  to  modify  this  "exclu 
sive  power  over  the  streets,"  and. to  disturb 
this  prevailing  orderly  system,  should  be  man 
Ifest  before  the  courts  conid  construe  tbe  act 
In  question  as  giving  county  boards  control 
over  tbe  streets  of  an  Incorporated  town. 
This  "exclusive  power"  Is  utterly  inconslstpni 
with  the  exercise  of  any  power  by  the  county 
board.  Sparling  r.  Dwenger,  60  Ind.  80. 
Tucker  T.  Conrad,  103  Ind.  354.  3  N.  B.  803. 
The  act  In  question.  Interpreted  with  nSer- 
ence  to  the  class  of  btgtawaya  over  whlefa  tiie 
board  has  exercised  power,  namely,  tbosf 
ways  tbe  control  of  whl(A  Is  not  given  spe- 
cially to  cities  or  towns,  would  maintain  the 
consistency  of  tbe  existing  laws,  and  not  In- 
troduce conilict  In  their  prsctJcal  enforce- 
ment We  do  not  doQlrt  that  tbe  l^stattire 
has  power  to  recall  any  fraction  of  Its  an- 
tborfty  orer  streets  delegated  to  towns,  sod 
to  confer  It  npon  county  boards,  bat  we  are 
SB  free  from  doubt  In  holding  tbat  It  was 
not  intended  by  this  act  to  do  so.  The  ruling 
of  tbe  circuit  court  was  correct  and  Uie 
Jw^nBSBt  ts  afBrmed. 


ost  ina.  tt) 
SOWND  el  sL      STATB  et  sL^ 

(Snpreme  Court  of  lodlnna.   Nor.  18,  1S9&) 

SfARSaALlNO  A!3KTS — ^PLBIDIXO — APFBAI. 

L  Where  one  creditor  has  a  Judgment  Sea 
on  several  nru[H>rtie8  of  the  judgment  debtor, 
and  others  nave  Hens,  some  on  all  the  proper- 
ties and  others  on  a  part  only,  a  UU  to  manbsl 
assets  will  lie. 

2.  A  demurrer  to  two  paragrapliB  of  a  plead- 
1ns  because  neither  states  a  cause  of  action  or 
defease  is  joint  and  hence  mast  fall,  uoleaii 
both  pnragrtiphs  are  demnrrable. 

3.  Where  there  was  competent  evidem-o.  di- 
rect or  cirCTHnstantia].  or  both,  aostainiog  a 
finding  by  the  trial  court  of  frand  in  a  conv^- 
ance,  the  supreme  court  vill  aot  disCa^ 

the  weight  of  tbe  cvideuoe. 

■KsbwrlBg  d«oled.  U  H.  &  Mfc 
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Appeal  ftom'  <!lretift  court,  daA  county; 
Gecffge  H.  D.  Olbwn,  Judge. 

Bin  by  the  HtBte  of  Indiana  against  Bob- 
ert  If.  Rotntd  and  otben.   There  was  a  de- 
cree for  plahitlff,  and  some  of  defendants  ap- 
-pral.  Afflrmed. 

Rankin  &  Rector,  T.  E.  Powell,  and  C.  L. 
&  H.  B.  Jewett,  for  i^pellants.  W.  A. 
Ketcham,  for  app^lees. 

MONB%  J.  This  action  woa  brought  by 
the  appellee  tlie  state  of  bidlazia  agafaist  ap- 
pellants. Appellants  Bownd  and  Gray  alone 
assign  errors.  Those  not  waived  are  as  fol- 
lows: a)  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. (2)  The  court  erred  In  oTerrulIng  the 
demurrer  of  the  appellants  Bcfbert  SC.  Rownd 
and  David  8.  Gray  to  the  second  paragraph 
of  the  answer  of  the  appellee  the  state  of 
Indiana  to  the  cross  complaint  of  said  appel- 
lants Rownd  and  Gray.  (8)  The  court  erred 
In  overruling  the  demurrer  of  the  appellants 
Robert  M.  Rownd  and  David  8.  Gray  to  the 
third  par^raph  of  the  answer  of  the  appel- 
lee the  state  of  Indiana  to  the  cross  com-' 
plaint  of  the  appellants  Rownd  and  Gray.  (4) 
The  court  arred  lu  OTemiUng  the  joint  and 
sereral  motions  of  Rownd  and  Gray  for  a 
new  triaL 

It  is  flist  Insisted  that  the  complaint  stated 
no  cawe  of  action  against  Rownd  and  Gray. 
The  state  of  bidlana  recovered  a  Judgment  In 
the  court  below  against  one  Patton,  who 
owned  manufacturli^  plants  In  Clark  and 
Delaware  counties,  In  Oils  state,  and  caused 
executions  to  be  Issued  on  said  Judgment  to 
said  conntleB,  and  levied  upon  said  plants. 
Said  propCTty  appeared  to  bi^  Incumbered  by 
liens  held  by  different  ^raons,  and  the  state 
commenced  this  action  ^or  the  aK>olntment 
of  a  receiver;  to  set  aside  certain  chattel 
mortgages  upon  a  part  of  said  property  levied 
upon  (one  of  which  was  held  the  appel- 
lants Rownd  and  Gray),  on  the  grounds  that 
they  were  executed  to  hinder,  delay,  and  de- 
fraud the  creditors  of  said  Patton;  and  to 
sen  said  Incmnbered  property,  and  marshal 
the  assets  of  said  Patton,  and  distribute  the 
same  to  the  persons  holdhig  Uens  thereon  ac- 
cording to  their  priority.  The  only  objection 
ni^d  against  the  complaint  by  Kownd  and 
Gray  Is  that  the  aUegatitms  of  frand  are  not 
sufficient  to  avoid  the  mortgage  executed  to 
them  by  said  Patton,  and  that,  therefore,  the 
complaint  did  not  state  facts  su^clent  to  con- 
stitute a  cause  of  action  against  them.  The 
complaint  was  sufficient  as  to  said  appellants, 
even  If  all  the  an^tions  of  fraudulent  Mtent 
and  purpose,  In  the  execution  and  acceptance 
of  said  mortgage^  had  been  omitted  there- 
from. It  Is  weU  established  that  courts  of 
equity  have  Jurisdiction  to  marshal  the  as- 
sets and  securities  of  a  debtor.  The  general 
principle  Is  that,  If  one  party  has  a  Hen  on, 
or  an  Interest  In,  two  or  more  funds,  as  se- 
curity tor  a  debt;  and  another  party  has  a 


Hen  bn.  or  Interest  bi,  one  oaly  of  those 
funds,  for  anoflier  debt,  and  others  have 
Uens,  some  on  all  of  said  funds,  and  some 
only  on  a  part  thereof,  as  In  this  case, 
a  bin  to  marshal  the  assets  win  Ue.  1  Story. 
Bq.  Jnr.  c.  13;  1  Pom.  Eq.  Jur.  61  112.  lt». 
410,  1414;  Ostrander  v.  Weber,  114  N.  T> 
101,  21  N.  B.  112;  RelUy  v.  Mayer,  12 
J.  Eq.  56;  Van  Mater  v.  Ely,  Id.  271. 

It  Is  nert  Insisted  that  the  court  erred  In 
overruling  the  demurrer  of  Rownd  and  Gray 
to-  the  tecond  and  third  paragraphs  of  t3ie 
answer  of  the  state  of  Indiana  to  the  cross 
complaint  of  said  Rownd  and  Gray.  Rownd 
and  Gray  each  filed  a  separate  cross  com- 
plaint, upon  notes  executed  by  said  Ritton 
to,  ttiem,  and  the  chattel  mortgage  exeajted 
to  secure  said  notes,  on  certain  property  upon 
which  the  execution,  issued  m  the  Judgment 
In  favor  of  the  state,  had  been  levied.  It 
was  allured  that  said  chattel  mortgage  .was 
a  first  Uen  on  the  property  described  therein, 
and  each  asked  for  an  order  that  the  proceeds 
of  sucdi  property  be  first  applied  by  the  re- 
ceiver to  the  payment  of  the  c^Ims  of  said 
appellants.  The  state  of  Indiana  filed  an 
answer  In  four  paragraphs  to  said  cross  com- 
plaints of  Rownd  and  Gray.  Appellants 
Bownd  and  Gray  ffled  a  demurrer  to  the 
second  and  third  paragraphs  of  said  answw 
In  the  foHowlng  form:  "The  defendants  Bob- 
ert  M.  Rownd  and  Davl^  ^.  Gray  demur  to 
the  second  and  third  paragraphs  of  the  an- 
swer to  the  cross  complaint  Of  said  defend- 
ants Bownd  and  Gray,  and  for  cause  of  de- 
taiuner  say  nether  of  said  paragraphs  of  an- 
swer states  ftcts  sufficient  to  constitute  a 
,good  defense  to  eithor  of  said  cross  com- 
plaints." This  demurrer  was  Joint,  and  not 
several.  Cooper  v.  Hayes,  90  Ind.  390,  and 
cases  dted;  Stone  v.  State,  TO  Ind-  235,  236; 
Silvers  V.  Railroad  Co.,  4S  Ind.  435;  Stan- 
ford r.'  Davis,  54  Ind.  45.  It  foUowa  that. 
If  'either  said  second  or  third  paragraph  of 
said  answer  was  good,  the  demurrer  was 
property  ovmruled.  The  second  paragraph  of 
answer  was  a  plea  of  payment,  and  said 
appellants  do  not  claim  that  said  paragraph 
was  not  good,  but  sssaU  the  third  paragraph 
of  answer  only.  As  said  second  paragraph 
of  answer  was  stifficlent,  the  court  did  not 
err  In  overruling  the  d«nurrer,  even  If  the 
third  paragraph  was  not  good.  City  of  Flypi- 
outfa  V.  Mlhier,  IIT  Inu.  324,  S2S,  20  N. 
235;  Durham  v.  Hlatt,  127  Ind.  614-319,  &6 
N.  B.  401. 

It  Is  contended  by  appellants  Rownd  and 
Gray  that  the  finding  of  the  court  was  not 
sustained  by  tba  evidrace.  It  Is  Insisted  In 
their  brief  that  the  controUlng  question  Is 
whether  the  evidence  shows  that  "Rownd 
and  Gray  partlcUwted  with  Patton  In  any 
tjeexiA  by  which  tiie  state  of  Indiana  suf- 
fered, or  by  wldch  they  Intended  that  the 
state  of  Indiana  should  suffer."  It  is  true, 
,  OB  insisted  by  said  appellants,  that,  In  this 
state,  an  Insolvent  debtor  m^.  In  good  falfli, 
prefer  one  bona  fide  creditor  to'  the  exclusion 
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ctf  others;  and  b  mortgage  or  other  Becuritr 
given  In  good  faith  to  secure  a  boca  fide  in- 
debtedness, and  accepted  In  good  faith  for 
that  purpose,  cannot  be  set  aside  by  the  other 
creditors  on  the  ground  that  the  giving  and 
accepting  of  such  security  may  resnlt  In  de- 
feating their  claims.  Levering  v.  BImel,  146 
Ind.  646^  45  N.  E.  775;  Straight  T.  Roberts, 
126  Ind.  383,  26  N.  E.  73;  Gilbert  v.  McCor- 
fcle,  110  Ind.  215,  11  N.  B.  29C.  But  if  Pat- 
tOQ  executed  the  chattel  mortgage  In  contro* 
versy  to  appellants  Rownd  and  Gray,  with 
the  fraudulent  Intent  to  cheat,  hinder,  delay, 

defraud  his  creditors,  and  they  were  In- 
jured thereby,  and  said  appellants  partici- 
pated In  such  fraud,  It  Is  clear  that  such 
mortage  may,  In  an  action  brought  by  one 
or  more  of  the  creditors,  be  set  aside.  It  Is 
not  necessary,  however,  to  establish  the 
charge  of  fraud  by  direct  and  positive  proof. 
Am,  a  general  rule,  men  do  not  perpetrate 
fraud  openly,  but  the  attempt  is  made  to 
carry  out  the  fraudulent  purpose  in  such  a 
way  as  to  conceal  the  real  Intent  and  pur- 
pose, and  give  It  the  appearance  of  fairness 
and  honeal7.  and  thus  baffle  detection. 
Fraud  Is  therefore  usually  established  by  cir- 
cumstantial evidence.  Conduct  which,  stand- 
ing alone,  would  seem  Innocent  and  harmless, 
when  considered  In  connection  with  other 
facta  and  circumstances  may  furnish  suffi- 
cient grounds  to  sustain  an  Inference  of 
fraud.  It  is  "usually  shown  by  the  outlook, 
the  circumstances,  and  environments  of  the 
transaction,  and  the  situation  and  relations 
of  the  parties,  and  must  be  tested  by  our 
knowledge  of  human  nature,  and  the  mo- 
tives and  purposes  which  move  men  in  the 
ordinary  transactions  of  life."  Walt,  Fraud. 
Conv.  (Sd  Ed.)  pp.  15,  16.  As  was  said  In 
Bump  on  Fraudulent  Conveyances  (4th  Bd.  p. 
592):  "The  frequency  of  frauds  upon  cred- 
itors, the  difficulty  of  detection,  the  powerful 
motives  which  tempt  an  Insolvent  man  to 
commit  it,  and  the  plausible  casuistry  with 
which  it  Is  sometimes  reconciled  to  the  con- 
sciences even  of  persons  who  have  been  with- 
out reproach,  are  considerations  which  pre- 
vent Its  classiflcatiou  among  the  grossly  im- 
probable violations  of  moral  duty,  and  often 
permit  It  to  be  presumed  from  facts  which 
may  seem  slight  How  much  evidence  Is 
required  to  raise  a  presumption  of  actual 
fraud  cannot  be  determined  according  to  any 
Inflexible  rule,"  Whether  said  Patton  exe- 
cuted the  chattel  mortgage  to  said  appellants 
with  the  fraudulent  Intent  charged,  and 
whether  said  appellants  participated  therein, 
were  questions  of  fact  to  be  determined  by 
the  trial  court  Kelly  v.  T^eDihau.  56  Ind. 
448,  450,  451;  Rhodes  v.  Gix-t^n,  36  Ind.  715. 
This  court  said  In  Rhodes  v.  Green,  supra: 
"Since  fraud  !a  a  question  of  fact,  and  not 

law,  it  Is  the  peculiar  province  of  the 
Jury  to  decide  upon  the  facts,  and  the  credl< 
blllty  of  the  witnesses,  and  the  weight  and 
effect  of  their  evidence.  Fraud  may  be  found 
tnm  the  chrcuma'Ances  as  well  am  from  poal- 


tlve  evldMice.**  What  was  said  In  regard  to 
the  province  of  the  Jury  In  said  case  aiH>Iiea 
with  equal  force  to  the  court  In  this  case  as 
the  trior  of  the  facts.  It  there  waa  compe- 
tent evidence,  either  direct  or  circumstantial, 
or  both,  which  sustains  the  finding,  this  court 
cannot  disturb  the  same  on  the  weight  of  the 
evidence.  After  a  careful  examination  of  the 
evidence,  we  cannot  say  that  the  finding  of 
the  court  was  not  sustained  thereby.  As 
there  was  competent  evidence  which  satis- 
fied the  trial  conrt,  we  cannot  disturb  Uu 
flnding,  Judgment  affirmed. 


052  Ind.  U91 

UNION  NAT.  SAVINGS  &  LOAN  ASS'N  T. 

HELBERG  et  al.  ^ 
(Snpremt  Court  of  Indiana.    Nov.  22,  iSSS.) 

HSOHAjriOB'  LiBRS— lilMtTATIOaS— MOBTOAOaS. 

Homer's  Ber.  St.  1897,  I  6298  murns* 
Bev.  St  1894,  |  7259).  making  a  mechaDic'a 
lien  void  if  not  eoforced  within  a  year  after  it 
is  recorded,  precludes  a  mechanic's  lienor,  fore- 
closing his  lien  withoat  making  the  holder  of  a 
mortgage  junior  to  bis  lien  a  party,  from  as- 
serting any  rights,  other  than  that  of  an  dwdct 
of  the  land  having  a  right  to  redeem,  as  against 
the  mortgagee  uingiDg  salt  to  foreclose  more 
than  a  year  after  the  flUng  of  the  Uml 

Appeal  from  superior  court,  Lake  conntri 
X  B.  Oass,  Judge. 

Action  by  tbe  Union  National  SaTtnga  ft 
Loan  Association  against  Cteorge  H.  Hdberg 
and  one  Hosier.  Frmn  a  judgment  for  Ho- 
sier, plalntUC  appeals.  Bervened. 

Olds  &  Griffin,  for  appdiaat  Peter  Cnuo- 
packer,  for  api)eUeea, 

HACKNEY,  a  J.  The  appellant  sued  to 
foreclose  a  mortgage  executed  by  the  appel- 
lee Helberg.  The  appellee  Mosier,  by  cross 
complaint  sought  to  enforce  a  mechanic's 
lien  as  senior  to  the  mortgage.  The  essen- 
tial facts  were  that  Helberg  owned  a  lot  in 
the  city  of  Hammond,  and  In  December, 
1882,  contracted  with  Mosier  for  the  erection 
of  a  dwelling  house.  The  dwelling  house 
was  under  construction  when,  in  March,  1893, 
the  appellant  with  knowledge  of  said  con- 
tract and  the  work  upon  said  house,  made  a 
loan  of  $1,300  to  Helberg,  which  loan  was 
secured  by  a  mortgage  of  said  lot  On  the 
30th  day  of  September,  1893,  within  the  stat- 
utory time,  Mosier  gave  the  proper  notice  of 
a  mechanic's  lien.  On  the  8th  day  of  Sep- 
tember, 1894,  Mosier  sued  to  foreclose  said 
lien,  not  making  the  appellant  a  par^,  and  in 
February,  1895,  purchased  said  property  un- 
der a  decree  of  foreclosure.  The  lower  court 
held  tbe  lien  of  Mosier  senior  to  that  of  the 
appellant,  and  that  holding  presents  the  ques- 
tion for  decision  by  this  court 

It  is  not  questioned  that,  in  point  of  tlma 
the  mechanic's  lien  was,  by  re^tlon  back  to 
the  time  when  the  work  began,  senior  to  the 
mortgage;  but  it  Is  Insisted  that  by  the  fail- 
ure to  bring  suit  to  foredose  such  Hen.  as 
against  the  appellant  within  one  year  team 
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Che  glTing  of  micb  notice,  tlie  Uen  was  waiv- 
ed as  to  tbe  appeUant  The  statute,  giving 
the  remedy  tor  tbc  foEedosnre  of  mechanics' 
liens,  proTldeB  that  "any  person  having  auch 
Hen  may  enforce  tbe  same  by  filing  his  com- 
plaint In  the  circuit  or  superior  court  of  the 
county  where  the  labor  mm  performed  or  the 
materials,  machinery,  Brtl<des,  things,  or  serv- 
ice furnished  or  rmdered  at  any  time  within 
one  year  from  tho  time  when  said  notice  has 
been  recdved  for  record  1^  tbe  recorder  of 
the  comity,  *  •  •  and  If  said  Uen  shall  not 
be  enforced  within  the  ttane  presorfbed  by 
tills  section,  the  same  diall  be  nnll  and  void. 
•  •  •"  Homer's  Rev.  St.  1887,  |  S208 
(Bums'  Rev.  St  {  7200).  It  wUl  thus 

lie  seen  that  the  remedy  Is  limited  to  one 
year,  and.  if  the  complaint  is  not  ffled  during 
that  period,  the  lien  Is  void.  We  have  seen, 
also,  that  the  remedy,  aa  against  Helberg, 
the  owner  of  the  property,  was  enforced  with- 
in the  year.  Does  the  statute  require  that 
the  remedy  shall  be  enforced  also  agahist  ex- 
istliv  Juidor  Ilesholders,  within  the  year,  to 
save  the  validity  of  the  senior  lien?  The  re- 
quirement of  the  statute  is  general,  and  con- 
tains no  ezcepticm  applicable  to  this  case.  Its 
object  was  to  prevent  tbe  ex  parte  Incnm- 
brauce  from  bedou^ng  titles,  and  embar- 
rassing dealings  with  reference  to  tbe  prop- 
erty, for  a  longer  perlor  than  one  year.  This 
object  cannot  be  said  to  concern  the  property 
owner  alone,  for  the  Junior  Incumbrancer  Is 
Interested  In  having  the  lien  determined 
while  the  ectent  of  labor  or  materials  may  be 
more  easily  ascertained,  and  while  values,  as 
to  the  Hen,  may  not  become  obscure,  and,  aa 
to  the  property,  may  not  become  impaired. 
A  foreclosure,  as  against  a  junior  lienor 
alone,  could  hardly  be  said  to  satisfy  the 
statutory  reqalrement  If  objection  were  made 
by  the  property  owner.  If,  upon  such  fore- 
closure, the  year  having  expired,  the  owner 
could  assert  the  Invalidity  of  the  Uen,  it 
would  seem  that  the  rule  should  also  be  up- 
held that  a,  foreclosure  against  the  owner 
alone  would  not  preclude  the  junior  lienor 
to  assert  the  Invalidity  of  the  Hen  as  against 
his  Uen.  Even  as  between  mortgagees,  where 
the  senior  Is  foreclosed  without  bringing  in 
the  junior,  the  foreclosure  is  a  nullity  as  to 
tbe  Junior.  Gaskell  v.  Yicpiesney,  122  Ind. 
244,  23  N.  XL  791,  and  anthotitles  there  cited; 
Catterlln  v.  Armstrong,  101  Ind.  258.  '  The 
flame  rule  has  been  generally  applied  to  me- 
chanics' Hens.  See  16  Am.  &  Eng.  Enc.  Law, 
p.  165,  note  4.  If  the  analogy  Is  fair,  and  : 
we  think  It  Is,  we  may  say  that  the  foreclo- 
sure by  Mosler  was,  as  to  the  aSipellant,  as 
no  foreclosure,  and  did  not  preclude  or  estop 
the  appellant  to  deny  the  validity  of  tbe  Uen, 
under  the  provisions  of  the  statute.  In  Ala- 
bama It  was  held,  in  an  action  to  foretdose  a 
Uen,  commenced  against  the  husband  within 
the  statutory  period,  the  wife  helng  brought 
In  by  amendment  after  the  period,  that  the 
statute  was  a  bar  In  her  favor.  Selbs  v. 
fitagelhardt,  78  Ala.  50&   In  Dunphy  v.  Rid- 


dle, 66  DL  22,  Crowl  V.  Nagle,  Id.  437,  and 
McGraw  v.  Bayard,  96  111.  146,  It  was  h^ 
that  a  suit  within  the  statutory  period  against 
the  property  owner,  and  to  which  a  Junior 
incumbrancer  was  made  a  party  after  the 
statutory  period,  could  not  be  maintained 
against  the  Junior  Incumbrancer.  In  Dunphy 
V.  Riddle,  supra.  It  was  held  that  the  limita- 
tion, "unless  suit  be  Instituted  to  enforce  su<A 
lien  within  six  months."  required  that  the 
suit  should  be  Instituted  against  the  owner, 
creditor,  or  Incumbrancer  to  be  available. 
In  this  state  It  has  been  held  that  the  lim- 
itation applies  in  favor  of  a  purchaser  pend- 
ing the  Uen.  Holland  v.  Jouea.  9  Ind.  495; 
Marvin  v.  Taylor.  27  Ind.  78;  Schneider  v. 
B:olthoff,  59  Ind.  568.  These  holdings  sup- 
port the  conclnslon  fbat  the  statute  Is  avail- 
able In  favor  of  all  who  are  Interested,  and 
against  whom  proceedings  have  not  been  In- 
stituted within  the  Umlted  period.  Whne 
we  hold  that  the  faUure  to  make  tbe  appel- 
lant a  party  to  his  foreclosure  lost  to  Hosier 
the  seniority  of  his  Uen.  we  do  not  hold  lliat 
his  foreclosure  was  entirely  fruitless.  It  had 
the  effect  to  place  Mosler  fn  the  shoes  of 
Helberg,  and  to  carry  to  him  the  equity  of 
redemption.  Holmes  v.  Bybee,  84  Ind.  262; 
Catterlln  v.  Armstrong,  101  Ind.  258;  Browur 
ing  Y.  Smith,  139  Ind.  280,  37  N.  E.  640.  The 
judgment  is  reversed,  with  Instractlons  to 
sustain  the  demurrer  to  the  cross  complaint, 
and  to  grant  a  new  trial 


(ISl  iQd.  442) 
LONG  V.  CITY  OF  PORTLAND. 
(Supreme  Cioart  of  Indiana.    Nov.  15,  1898.) 
Obdjhakob— CoHSTRDCTioN  — **E»Fiire**  Caicx- 

EXS. 

A  dealer  who  on  Saturday  takes  in  a  larse 
number  of  chickens,  and  retains  them  in  the 
building,  on  the  ground  of  a  railroad  company, 
occupied  by  him,  and  near  which  ran  a  side 
track,  and  ships  them,  on  Monday,  in  the  mean- 
time feeding  them,  does  not  violate  an  ordi- 
nance declaring  it  a  nuisance  for  one  "to  keep" 
within  the  city,  for  the  purpose  of  feeding  for 
the  market,  more  than  50  chickens. 

Appeal  from  circuit  court.  Jay  county;  J.  W. 
Headlngton,  Judge. 

Jos^h  A.  Long  was  convicted  of  violating 
an  ordinance,  and  he  appeals.  Reversed. 

John  M.  Smith  and  John  F.  La  FoUette,  foi 
appellant  D.  T.  Taylor  and  8.  A.  D.  Whip- 
ple, for  appellee. 

HACKNEY,  C.  J.  The  appellant  was  ctm 
ged  by  tbe  city,  and  found  guUty,  of  the  vlo 
latlim  of  section  numbered  2  of  an  ordinance 
of  said  dty,  as  follows: 

"Sec.  2.  That  It  shall  be  unlawful  for  an> 
person  or  persons  to  ke^  In  any  lot  or  en- 
closure wlthbt  the  corporate  limits  of  said  (dty 
of  Portland,  Indiana,  for  the  purpose  of 
slaughtering  or  feeding  for  marketing  or 
slaughtering,  any  cattle,  hogs,  she^P,  or  other 
animals  In  any  number;  or  any  geese,  chick- 
ens, ducks,  turkeys  or  other  fowls  exceeding 
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and. 


Uttj  0W)  In  Dnmbw;  ttiat  tbe  feeding  of  cattle, 
liogs,  Aeep  or  other  ■nimata,  geeie^  diickenik 
dacki,  turkeyi  or  other  fowls  u  above  pro* 
Tided,  be  and  the  Httw  li  hereby  declared  ft 
nuisance." 

The  violation  charged  was  In  ''nnlawfoUy 
feeding  within  the  corporate  limits  of  said  city 
*  *  ■  *  five  hundred  chickens,  tbe  same  being 
then  and  there  kept  and  fed  within  an  la- 
closure  in  said  city,  for  the  purpose  of  mar- 
keUng." 

The  ordinance  Is'  awkwardly  worded,  bnt,  as 
relating  to  the  act  cbarged  against  the  appel- 
lant, It  provided  that  "to  keep,"  for  the  pur- 
pose of  feeding 'for  the  market,  any  number  of 
chickens  exceeding  60  shall  constitute  a  nul- 
BSDce.  So  Interpreted,  and  being  of  a  peual 
character,  It  should  be  given  a  reasonably 
strict  coDStructJoD,  which.  If  possible,  wlU  not 
brlDg  It  in  conflict  with  the  constitution.  "To 
keep,"  it  Is  expressly  conceded  by  the  appel- 
lee's learned  couosel.  does  not  mean  tbe  mere 
transient  or  temporary  custody  witbin  the 
limits  of  the  cUy,  as  while  awalUng  a  car 
for  shipment,  or  while  in  a  car  awaiting  a 
train  which  shall  carry  them  to  a  distant 
market  He  says:  "It  will  not  do,  we  thiok, 
to  construe  section  2  of  said  ordlaance  as 
meaning  that  •  •  •  the  appellant  might 
not  tcmpotarily  ke^  his  fowls  inclosed  until 
he  could  load  them  on  a  car.-  •  •  •  The 
purpose  of  the  ordlnauce  was,  as  we  under- 
stand its  meaning,  to  prevent  persons  from 
keeping  for  the  purpose  of  shipment  or 
slaughtering  at  some  future  time."  Various 
detlnltloDS  of  the  word  "keep"  are  quoted  to 
disclose  a  meaning  of  continuance  or  of  con- 
siderable duration.  The  Idea  of  maintabiing 
or  continuing  to  possess  or  control  for  a  con- 
siderable period  Is  agreeable  to  the  purpnse  of 
preventing  a  nuisance.  It  would  certainly  not 
be  within  tbe  spirit  of  tbe  ordinance  to  con- 
demn tbe  stteudant  of  a  car  load  of  fowls  in 
transit  who,  while  bis  train  was  switching 
within  tbe  city.  Bhould  feed  them.  So  If  the 
fowls  were  temporarily  In  a  freight  depot 
awaiting  shipment,  and  so  If  tbe  buyer  gathers 
them  upon  a  side  track  for  loading  and  shlp- 
pii^  within  a  reasonable  time,  but  does  not 
detain  them  for  fattening.  Otherwise  ship- 
ments would  be  limited  to  60  or  less,  or  ship- 
pers would  be  required  to  arrange  for  shipping 
facilities  without  the  city  limits.  We  agree 
with  the  appellee,  therefore,  that  the  purpose 
of  tbe  orulnance  was  to  prevent  the  gathering 
and  continued  feeding  of  fowls  in  preparation 
for  the  market  or  for  slaughtering  as  may  be- 
come offensive  to  the  senses.  While  tbe  valid- 
ity of  the  ordinance  Is  attacked,  the  attack 
must  depend  upon  the  interpretation  and  con- 
struction to  be  given  It.  and  the  Interest  of  the 
appellant  In  making  such  attack.  The  evi- 
dence showed  that  on  Saturday  the  appel- 
lant, who  was  a  grocer  and  poultry  dealer, 
took  In  600  chickens,  and  retained  tbem  in  tbe 
building,  situate  upon  the  ground  of  tbe  Grand 
Rapids  Railway  Company,  occupied  by  blm, 
and  near  to  which  ran  ft  aide  track  or  switch 


of  said  company,  and  that  »  the  (oOowlos 
Uonday  they  were  shipped.  In  other  woida, 
he,  as  ft  dealer,  had  the. chickens  from  Sator^ 
daj  anta  Monday,  and  durhig  that  time  fed 
them  where  they  woe  detained.  This,  we 
think,  did  not  make  a  case  within  the  purpose 
and  spirit  of  the  ordinance,  and  tbe  appellant's 
motion  for  ft  new  trial  should  have  been  sus- 
tained. The  appellant  has,  therefore^  do  la- 
terest  In  qu»tlonlng  the  validity  of  the  ordl> 
nance.  The  Judgment  la  reversed,  with  li^ 
atructions  to  sustain  the  appellant's  motion  tag 
anew  trlaL 


(16?  Tad.  TOn 
MYERS  et  si.  v.  CULLUM.  * 
(Supreme  Oourt  of  Indiana.    Nov.  22,  189&> 
Lira  EsTATss — Creation — Debdb — Cosstrdctiok. 

A  deed  reritins  that  a  certnio  pcrean  "is  to 
have  his  support  off  of  said  described  land  dor- 
Ins  his  natural  life"  conveys  to  blm  a  life  e^ 
tate. 

Appeal  from  circuit  coor^  Carroll  county; 

T,  F.  Palmer,  Judge. 

Action  by  Robert  W.  Cullum  against  John 
Myers  and  others.  Judgment  for  plaintiff,  and 
defendants  appeaL  AtUrmed. 

U  D.  Boyd,  for  appellants.  Smith  dc  Jnllen, 
for  api>ellee; 

MONKS,  J.  Appellee  brought  this  action  to 
recover  the  possession  of  100  acres  of  real 
estate  in  Carroll  county,  and  for  damages,  and 
recovered  Judgment  for  possession.  It  appears 
from  the  record  that  William  Cullum  and  An- 
nie Cullum,  his  wife,  tbe  parents  of  appellee, 
and  the  grandparents  of  the  appellant  Aivla 
W.  CuUum,  executed  a  deed  conveying  tho 
100  acres  of  real  estate  in  controversy  to  sold 
Alvln  W.  Cullum,  the  son  of  appellee,  with  the 
foUowlng  provision  Immediately  following  the 
description  of  the  real  estate  hi  said  deed: 
"This  deed  being  made  to  Alvln  W.  Cullum, 
son  of  Robert  W.  Cullum,  the  said  Robert  W. 
Cullum  Is  to  have  his  support  oCC  of  said  de- 
scribed land  during  bis  natural  life."  The 
contention  In  this  cause  Is  as  to  the  proper  con- 
struction of  said  clause  In  the  deed.  It  said 
deed  conveyed  to  appellee  a  life  estate,  tlw 
Judgment  of  the  court  beli>w  ought  to  be  af- 
firmed; otherwise  it  is  to  be  reversed.  In 
Stout  V.  Dunning,  72  Ind.  343,  the  following 
provision  was  contained  In  a  deed  immediate- 
ly following  the  description  of  tbe  real  estate: 
"A  condition  in  tbe  foregoing  conveyance  is 
that  the  said  James  B.  Stout  is  to  have  the 
privilege  of  a  support  off  of  said  lauds  during 
his  lifetime  without  incumbrance,"— and  this 
court  held  that  said  deed  conveyed  to  ssid 
Stout  a  life  estate  In  said  lands.  Tbe  court 
Bald:  "He  could  not  have  his  support  off  the 
land  without  the  use  and  occupation  of  U. 
The  right  to  such  support  from  the  land  in- 
volves the  use  and  occupation,  as  without  the 
use  and  occupation  he  could  not  derive  his 
support  from  It  And  It  seems  to  us  that  a  Bfe 
estate  was  as  .effectually  conveyed  to  him  ■» 
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If  the  deed  had  provided  that  he  should  have 
the  use  and  occupation,  or  the  rents  and 
profltf?,  of  the  land  for  life."  The  provision  In 
the  deed  In  this  case  Is  substantially  the  same 
A8  that  in  the  case  of  Stoat  v.  Dunning,  snpra, 
which  case  was  cited  with  approval  In  Wil- 
liams V.  Owen,  116  Ind.  70,  72,  18  N.  E.  389. 
The  use  of  the  closing  words  "without  Incum- 
brance" In  that  case  added  nothing  to  the 
remainder  of  the  clause.  If  said  words  had 
not  been  used,  the  privilege  of  Stout  to  sup- 
port off  of  said  lands  would  have  been  the 
some;  that  is,  not  to  be  Incumbered  or  Imped- 
ed. The  decision  ha  that  case  did  not  de- 
pend upon  said  words,  but  upon  the  fact,  as 
stated  by  the  court,  that  "the  right  to  such 
support  from  ^  the  land  Involves  the  use  and 
occupation,  as  without  the  use  and  occupation 
he  could  not  derive  a  support  from  IL"  This 
case  is  ruled  by  said  case  of  Stout  r.  Dunning, 
supra,  and  said  deed,  therefore,  conveyed  a 
Hfe  estate  In  the  land  tn  controversy  to  ap- 
pellee The  Judgment  Is  therefore  affirmed. 


OKI  iBd.  460} 

TOUHBY  V.  TOUHET. 
(Supreme  Court  of  Indiana.   Nov.  17,  18^) 

EUCITTtO:!— EfFBOT  of   FailDBB  to  ArPBlIBB— 

Property  was  sold,  without  appraisement, 
under  an  execution  requiring  one,  to  the  judg- 
ment creditor,  who  took  poHsession.  After  two 
years,  the  sheriff  returned  the  execution  un- 
Ratisfied,  because  the  sale  was  invalid,  owing 
to  failure  to  appraise.  Another  execution  is- 
sued, appraisement  was  bad,  and  the  property 
sold  to  the  creditor.  HeW,  that  the  irregularity 
In  seUiug  without  appraisement,  and  holding 
the  writ  for  two  years,  did  not  extinguish  the 
judgment  lien,  since  the  sale  was  voioT  and  the 
title  remained  in  the  debtor,  and  no  dlsndvan- 
ta|^  was  occasioned  him,  and  no  advantage 
accrued  to  the  creditor. 

Appeal  from  dicnlt  court,  St  Joaestk  coim- 
ty;  LndoB  Hobbard,  Judge. 

Action,  by  Patrick  Tonhey  against  Bxmon. 
Touh^.  There  was  a  judgment  for  defend- 
ant, and  plaintiS  appeals.  Affirmed. 

Miller  &  Parr,  for  appellant.  Andrew  An- 
derwm,  for  appellee. 

HACKNEY,  O.  J.  The  question  for  decision 
in  this  case  arises  upon  facts  specially  found 
and  conclusions  of  law  stated  by  the  trial 
court,  in  substance  as  follows:  On  October 
25,  1894.  the  appellee  obtained  a  decree  of  di- 
vorce from,  and  a  Judjrment  for  $2,000  ali- 
mony against  the  appellant;  the  latter  then 
Tielng  the  owner  of  the  real  estate  In  question. 
C^ive  days  later  an  execution  Issued  upon  said 
judgment,  and  was,  accofdii^  to  the  terms  of 
•the  Judgrmeftt  collectible  subject  to  valuation 
and  appraisement  laws.  Said  writ  was  levied 
upon  said  property,  and  a  sale,  without  ap- 
praisement was  mtde  to  the  appellee  in  May, 
1665.  A  certificate  of  purchase  issued  to  the 
appellee,  and  it  recited  the  payment  of  the 
.amount  of  the  writ  whereas  no  sum  was  paid 
or  receipted  for  by  the  appellee.  -  In  May; 
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1896,  the  sheriff  executed  to  the  appdlee  a 
deed  for  said  property,  and  she  went  Into  pos- 
session. In  December,  1896,  more  than  two 
years  from  the  Issuance  of  said  writ  the  sher- 
iff returned  said  execution  unsatisfied,  by  rea- 
son of  the  Invalidity  of  said  sale,  owing  to  the 
failure  to  appraise  the  property.  Thereupon 

.  the  appellee  procured  to  be  Issued  an  execution 
In  the  nature  of  a  venditioni  exponas  for  the 
collection  of  said  judgment  snd  upon  said  writ 
appraisement  notice,  and  sale  were  made; 
the  appellee  purchasing  and  receiving  a  certifi- 
cate. Upon  the  appellant's  complaint  to  quiet 
title,  and  upon  the  facts  found,  the  court  stat- 
ed, as  conclusions  of  law:  (1)  That  the  ap- 
pellant Is  the  owner  of  the  legal  tiUe;  (2)  that 
the  deed  of  the  sheriff  was  void;  but  that  (3) 
the  lien  of  the  Judgment  had  not  been  extin- 
guished.   It  Is  manifest  that  the  appellant  can 

.present  but  one  question,— that  arising  upon 
the  third  conclusion  of  law.  It  may  be  stated 
in  this  way:  Did  the  Irregularity  In  selling 
without  appraisement,  and  in  holding  the  writ 
for  two  years,  extinguish  the  lien  of  the  judg- 
ment, while  leaving  the  title  to  the  property 
undisturbed  in  the  appellant?  Prom  any  equi- 
table view,  the  Inquiry  would  suggest  a  nega- 
tive answer.  It  would  be  a  remarkable  state 
of  circumstances  under  which  a  sale  absolute- 
ly void  would  satisfy  the  judgment  upon  which 
It  Is  made;  there  being  no  money  paid,  no  re- 
ceipt executed,  no  advantage  gained,  and  no 
disadvantage  occasioned  the  ai^ellant  The 
record  contains  no  facts  showing  advantage  to 
the  appellee  or  disadvantage  to  the  appellant 
from  the  Irregularity,  and  the  satisfaction,  in- 
sisted upon  without  payment  of  money  or  sur- 
render of  property.  Is  extremely  technical,  and 
utterly  devoid  of  equity.  The  principal  argu- 
ment In  behalf  of  the  appellant  Is  that  the 
first  sale  was  void  for  the  want  of  an  appraise- 
ment and  the  second  sale  was  void  because 
the  first  sale  satisfied  the  Judgment.  The  ap- 
parent rather  than  real  legal  support  for  this 
argument  Is  In  the  holding  that  a  levy  upon 
property  sufficient  to  satisfy  a  Judgment  is  a 
presumptive  satisfaction  of  the  Judgment  As 
between  the  debtor  and  the  creditor,  and  in- 
volving no  interests  of  a  third  party,  this  pre- 
sumption Is  only  prima  facie,  "and  the  whole 
extent  of  the  rule  Is  that  the  Judgment  Is  sat- 
isfied when  the  execution  has  been  so  used  as 
to  change  the  tlUe  of  the  goods,  or  In  some 
way  to  deprive  the  debtor  of  his  property. 
When  the  property  Is  lost  to  the  debtor  In  con- 
sequence of  the  legal  measures  which  the  cred- 
itor has  pursued,  the  debt  •  •  •  Is  gone, 
although  the  creditor  may  not  have  been 
paid."  U.  S.  V.  Dashlel,  3  Wall.  688;  Llndley 
V.  Kelley,  42  Ind.  294;  McCabe  v.  Goodwine, 
65  Ind.  288;  Dehority  v.  Paxon.  115  Ind.  124, 
17  N.  B.  259.  Here  the  appellant  has  succeed- 
ed in  his  claim  that  the  writs  and  attempted 
sales  were  void.  Of  this  the  appellee  does  not 
complain.  The  only  substantial  claim  of  the 
appellant  here,  as  we  have  already  shown,  is 
that  the  invalid  proceedings  under  the  Judg- 
ment shall  be  deemed  a  satisfaction  of  the 
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JndgmeDt  In  this  dalm  m  do  not  concur. 
The  title  of  the  appellant  baa  not  been  affect- 
ed, and  the  rights  of  third  parties  have  not 
been  disturbed.  The  case  does  not  fall  within 
the  class  where  the  presamptlon  ol  satlsfac- 
tlon  is  eooclmtTCk  Theindgmentlssflinned. 

BOWABQ,  J«  BlMait 


(1G2  Tod.  3921 

WABASH  R.  CO.  r,  RAT.* 

^apreme  Court  of  Indiana.    Nor.  15,  1898.) 

MASm  AHD  SnTAHT— Absdmptioh  ov  Ruk— 
RUI.ROAD8 — SrSCIAL  ViRDIOT. 

1.  A  party  Is  entitled  to  jadgment  on  a  spe- 
dal  reraict  for  the  absence  of  a  fact  which  his 
adversary  la  faonnd  to  establiBb. 

2.  In  determining  the  jadrment  to  be  entered 
on  a  special  Terdict,  ooncuuions  and  conjec- 
tnres  of  the  jury  cannot  be  considered. 

8.  A  railroad  company  blocked  the  space  be' 
tweeo  switches  and  gnard  rails,  except  at 
street  crossings.  There  were  about  00  of  these, 
all  unblocked.  A  brakeman's  foot  was  caught 
In  an  open  space  while  attemptinx  a  conpling;. 

space  was  In  the  same  condition  when  the 
brafceman  entered  on  his  employment,  and  since 
then  he  had  passed  it  once  a  day,  except  Sun- 
days, for  over  a  month.  Held,  that  he  had  as- 
sumed the  «Ktra  risk  Incident  to  the  space  be- 
Ins  left  opra. 

Appeal  from  drcalt  eomt,  Wlildey  eooDty; 
Joseph  W.  Adair,  Judge. 

Action  by  Pearl  Ray,  administratrix  of  the 
estate  of  William  O.  Ray,  deceased,  against 
the  Wabash  Railroad  Company.  There  was  a 
judgment  tor  plaintiff,  and  defendant  appeals. 
Beversed. 

A.  A.  Adams  and  Stuart  Bros.  A  Hammond, 
fbr  appellant.  Ntnde  ft  Nlnde^  for  aitpellee. 

JORDAN.  J.  The  appellant  railroad  com- 
pany owned  and  operated,  as  one  of  its 
branches,  a  railroad  extending  from  the  city 
of  Detroit,  Mich.,  through  Columbia  Cl^, 
Ind.,  to  the  city  of  Pern,  In  the  latter  state. 
Appellee  Is  the  administratrix  of  William  O. 
Ray,  deceased,  who  was  at  and  prior  to  his 
death  in  the  employ  of  appellant,  as  a  brake- 
man  on  one  of  its  local  freight  trains.  He 
was  accidentally  killed  while  coupling  cars  at 
Columbia  City,  by  catching  his  foot  in  an 
unblocked  guard  rail,  and,  while  In  such  con- 
dition, was  run  oyer  by  the  car  which  he  was 
attempting  to  couple.  To  recover  for  this 
alleged  negligent  killing,  the  appellee  suc- 
cessfully prosecuted  this  action  In  the  lower 
court,  and,  upon  a  special  verdict  by  the  Jury, 
obtained  a  Judgment  for  $5,000.  The  alleged 
errors  of  which  appellant  complains,  In  the 
main,  are  based  upon  the  decision  of  the  court 
In  overruling  a  demurrer  to  the  amended 
complaint,  and  In  denying  Its  motion  for  a 
Judgment  upon  the  special  verdict  of  the  Jury,- 
and  In  overruling  Its  motion  for  a  new  trial. 

We  may,  at  least  for  the  present,  pass  the 
consideration  of  the  sufficiency  of  the  com- 
plaint, for  the  reason  that  substantially  the 
same  facts  and  the  same  theory  thereunder 
are  disclosed  by  the  iv^cbU  rerdlcts  and  If 
■Rsbesrlnf  dsals^ 


we  can  bold  tiiat,  tmder  the  tacts  therein 
found,  appellee  Is  entitled  to  a  Jodgment,  suck 
holding  will  certainly  result  in  sustaining  the 
comphUnt  Counsel  for  appellant  earnestly 
Insist  that  their  motion  for  a  Judgment  In 
favor  of  fl^ipellant,  uptm  the  special  verdict* 
ooght  to  have  been  sustained.  Preliminary 
to  the  consideration  of  this  Insistence,  we 
may  properly  refer  to  some  familiar  and  wdl- 
■ettled  rules  applicable  to  a  spedal  TOdleU 
one  of  which  Is  that  it  la  the  vwy  essence  ot 
such  a  verdict  tbat  tt  state  all  tlie  material 
facts  within  the  Issues  ot  the  case,  and  n» 
omission  of  a  fact  therein  can  be  supplied  by 
intendment  Its  failure  to  find  a  fact  in  fa^ 
vor  of  the  party  uprai  whom  the  burden  of 
establishing  It  rests  Is  the  equivalent  of  an 
express  finding  against  him  atf  to  such  fact. 
When  the  party  having  the  onns  In  a  case 
asks  a  Judgment  upon  a  spedal  verdict  the 
material  facts  therein  found  within  the  issues 
must  establish  his  right  under  the  law  to  a 
Judgment  otherwise  he  must  fall  In  his  de> 
mand;  but  where,  as  In  this  case,  the  moving 
party  Is  not  the  one  niwn  whom  the  burden 
of  the  Issue  rests,  his  right  to  be  awarded  a 
Judgment  does  not  depend  alone  upon  the 
presence  of  material  facts,  but  he  may  be 
entitled  to  the  Jndgment  by  reason  of  the  ab> 
sence  of  some  essential  fact  which  it  was  In- 
cumbent upon  his  adversary  to  estabMsh. 
The  Jury,  therefore,  being  required  In  their 
special  verdict  to  find  facte,  mere  conclusions; 
surmises,  and  evidence  have  no  legitimate 
place  therein,  and  are  entitled  to  no  con- 
sideration by  the  court  Cook  t.  McNangh- 
ton,  128  Ind.  410.  24  N.  B.  961.  and  28  N.  a 
74;  RaOroad  Go^  t.  Miner,  149  Ind.  490;  4» 
N.  B.  445. 

It  may  be  said  that  the  verdict  In  this  case 
Is  open  to  the  objection  that  the  Jnry  in  ser- 
eral  Instances  stated  their  own  concluslona 
and  conjectures.  Eliminating  these,  howev- 
er, as  we  must  the  material  facts  embraced 
therein,  and  necessary  to  the  solution  of  tha 
question  presented  by  counsel,  may  be  sum- 
med up  and  stated  as  follows:  Appellee's  de- 
cedent was,  at  the  time  of  his  death,  a  sklll- 
fnl  railroad  brakeman,  80  years  old.  sound 
In  body  and  In  good  health.  At  the  time  of 
the  fatal  accident  he  was  In  the  employ  of 
the  appellant  as  a  brakeman,  on  oae  of  Its 
local  freight  trains,  which  ran  over  Ite  road 
between  the  town  of  Butler  and  the  city  of 
Peru.  His  said  employment  as  brakeman  by 
appellant  began  on  February  9,  1893,  and  ha 
continued  to  serve  as  such  brakeman  on  the 
train  above  mentioned  untU  the  time  of  his 
death,  on  March  14. 1893.  During  that  period 
he  ran  on  said  train  each  day,  except  Snn^ 
day.  over  the  road,  as  follows:  One  day  he 
would  run  from  the  town  of  Butler,  through 
Colmnbia  City,  to  Peru,  and  the  next  day  ha 
would  return  with  bis  train  over  the  sam* 
route  from  Peru  to  Butler.  The  defendant 
for  more  than  two  months  prior  to  March  14, 
ISaS,  maintained  a  certain  spur  switch  and 
■Ida  track  In  Oolombla  0tt7,  which  wwUdk 
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branclied  tult  from  the  malD  track  of  the  rail- 
road aboat  SO  feet  east  of  the  point  where 
said  track  mnsed  Main  street,  in  Colnmbla 
City.  This  awltdi  extended  westward  from 
Its  Junction  with  the  main  track  for  a  dis- 
tance of  400  feet  The  south  rail  of  tiiis 
switch  was  abont  7  feet  and  9  Inches  north 
of  the  north  rail  (tf  the  main  track  where  It 
crossed  Main  street,  and  the  main  track  of 
the  switch  crossed  this  street  nearly  at  a 
right  angle.  Main  street,  In  Columbia  City.  In- 
cluding its  sidewalks,  Is  80  feet  wide,  and  the 
east  line  of  this  street  Is  60  feet  west  cf  the 
Junction  of  the  main  track  of  the  railroad. 
Two  months  and  more  prior  to  the  death  of 
the  deceased,  appellant  placed  and  maintained 
two  guard  rails  for  a  distance  of  45  feet 
across  said  street  The  east  and  west  ends 
of  these  guard  rails  were  about  the  same  dis- 
tance from  the  east  and  west  boundaries  of 
this  street  One  of  these  guard  rails  was 
placed  and  malntahied  2%  Inches  from  the 
north  rail  of  the  switch,  and  the  other,  the 
same  distance  from  the  south  rail;  and  these 
guard  rails  were  so  placed  between  the  rails 
of  the  switch  that  each  was  bent  and  flared 
out  from  the  main  rails  of  the  track  until  the 
ends  thereof  were  abont  14  inches  from  the 
main  rail  of  the  switch.  The  opening  of  the 
east  end  of  the  south  guard  rail  Is  described 
In  the  special  rerdlct  as  follows:  "That  the 
east  end  of  said  south  guard  rail  commenced 
to  separate  from  the  south  rail  of  said  track 
about  nine  feet  from  the  end  thereof,  and 
continued  to  curve  away  from  the  south  rail 
of  said  track  till  the  east  end  thereof  was 
seventeen  inches  from  said  south  rail,  as 
aforesaid;  that  said  curve  In  said  guard  rail 
made  a  wedge-shaped  space  between  south 
rail  of  said  switch  and  the  bent  portion  of 
said  guard  rail,  which,  at  the  point  where 
said  guard  rail  commenced  to  recede  from 
said  south  rail,  was  two  and  three-eighths 
Inches  wide,  and  which  space  continued  to 
widen  as  said  guard  rail  continued  to  leave 
the  main  rail,  until  It  was  seventeen  Inches 
wide  at  the  end  of  said  guard  rail."  The 
wedge-shaped  space  between  these  rails  was 
unblocked,  and  the  verdict  states  that  for 
this  reason  it  was  "extrahazardous"  for  the 
decedent  and  other  employes  of  the  defendant 
to  couple  and  uncouple  rjirs  moving  westward 
over  this  open  space,  for  the  reason  that  they 
were  liable,  when  so  engaged,  to  step  Into 
said  opening,  and  thereby  to  cause  one  of 
their  feet  to  become  wedged  and  fastened 
therein,  so  that  it  could  not  be  withdrawn 
mitil  such  employs  would  be  run  over  and 
killed  by  the  car  which  he  was  coupling.  The 
verdict  states:  That  this  space  or  opening 
could  have  been  prevented  by  blocking  it  as 
follows:  "By  a  wooden  block  about  siztera 
inches  long  and  two  Inches  thick,  cut  In  a 
wedge  shape,  so.  that  the  point  would  be  two 
inches  wide,  and  then  widen  as  fast  as  said  rail 
spread."  That  such  blocking  would  have  pre* 
vented  a  toskeman's  foot  from  passing  under 
the  rails,  and  becoming  fastened.  It  Is  for^ 


CO.  V.  RAY.  *m 

ther  stated  ht  the  verdict  that  the  defendant, 
long  primr  to  the  time  It  employed  the  decea*- 
ed.  had  properly  blocked  all  of  its  frogs, 
switches,  and  guard  rails  at  said  awlteh^ 
and  that  the  deceased,  dnrhag  the  time  of 
his  employment,  up  to  his  death,  "saw  and 
knew"  that  said  switches,  frogs,  and  guard 
rails  wwe  blocked  and  safe  to  pass  over.  It 
Is  then  stated  that  the  defendant  carelessly 
and  negligently,  and  without  due  caution  and 
care  for  the  safety  of  the  deceased  In  opera- 
ting Its  train,  and  In  coupling  and  uncoupling 
Its  cars,  over  said  switch  and  over  said  guard 
rails  at  the  crossing  of  said  Main  street,  fail- 
ed and  neglected  to  block  said  space  or  open- 
ing between  said  guard  rails  and  said  south 
rail  as  above  described;  and  that  on  said  14th 
day  of  March,  1S93,  the  deceased  was  care* 
fully,  and  in  the  due  performance  of  his  du^, 
engaged  In  coupling  cars  on  said  spur  switch 
on  and  over  said  open  space  between  said 
guard  rail  and  the  south  rail  of  said  track, 
and  on  and  over  the  crossing  of  said  Main 
street  As  he  was  so  carefully  engaged  In 
coupling  dars  and  moving  westward  between 
the  cars  and  over  said  space  or  opening,  he 
stepped  Into  said  opening,  whereby  his  left 
foot  became  wedged  and  fastened  between 
said  rails,  so  that  it  became  then  and  there 
Impossible  for  him  to  withdraw  his  foot; 
and,  while  it  was  so  held,  the  car  that  he 
was  coupling  ran  over  him,  and  then  and 
there  killed  him,  without  any  fault  on  his 
part  The  verdict  then  proceeds  as  follows: 
"That  at  the  time  he  was  so  caught  and  run 
over  and  killed,  he  did  not  know,  and  never 
had  known,  that  said  space  was  not  blocked 
or  made  safe  for  talm  to  couple  cars  over  the 
same;  but  from  the  fact  that  all  the  frogs, 
switches,  and  guard  rails  at  said  switches  on 
and  along  the  defendant's  said  road  were 
properly  and  safely  blocked,  the  deceased  be- 
lieved, and  had  reason  to  believe,  said  space 
where  his  foot  caught,  and  where  and  by  means 
of  which  he  was  killed,  was  safely  and  prop- 
erly blocked  at  the  time  be  was  killed  as 
aforesaid.  •  •  *  That  the  defendant  all 
the  time  that  the  deceased  was  in  Its  em- 
ploy, knew  that  said  space  was  not  blocked 
nor  in  any  manner  made  and  kept  reasonably 
safe  for  the  deceased  and  its  other  trainmen 
to  switch  and  couple  and  uncouple  cars  over 
the  same;  •  •  •  yet  the  defendant,  for 
and  during  all  of  said  time,  negligently  and 
carelessly  failed  and  refused  to  block  the 
same  or  render  It  reasonably  safe."  At  the 
time  of  the  accident  the  verdict  states  "that 
It  was  necessary  for  the  decedent  to  g^ve  his 
entire  attention  to  his  duties  in  coupling  cars, 
and  that  he  did  not  see  where  he  stepped, 
and  did  not  know  exactly  where  he  was  on 
said  track  at  the  time  he  was  caught  and 
killed.  It  is  then  further  stated  as  follows: 
'That  there  were  about  forty-five  guard  tails 
placed  over  the  highway  crossings  on  said 
railroad  between  Butler  and  Peru  during  the 
period  that  tile  said  deceased  was  so  employ- 
ed by  said  defendant,  and  also  about  five 
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street  crosalngs  at  which  such  guard  rails 
were  placed  between  the  rails  of  said  rail- 
road or  its  side  tracks,  and  that  the  purpose 
of  placing  said  guard  rails  at  such  crossings 
was  to  hold  and  contain  gravel  and  other  hard 
substances  on  a  level  with  the  tops  of  the 
rails  at  said  crossings,  and  to  avoid  planking 
the  same;  that  none  of  said  guard  rails  dur- 
ing said  period  were  blocked,  nor  were  said 
crossings,  except  in  one  other  Instance,  a  part 
of  any  system  of  switching  upon  said  road." 

We  have  in  part  stripped  the  special  ver- 
dict of  conclusions  and  Immaterial  matter, 
and  the  above  facts  may  be  said  to'  be  those 
which  are  essential  to  the  question  Involved. 
The  theory  upon  which  the  verdict  proceeds 
to  Impute  negligence  to  the  appellant  is 
founded  on  the  omission  of  the  latter  to  block 
the  open  space  at  the  guard  raJl.  This  rail. 
It  appears,  was  45  feet  in  length,  and  located 
at  or  near  a  street  crossing  lu  Columbia  City. 
The  opening  at  the  east  end  of  the  rail,  where 
the  accident  occurred,  began  at  a  point  where 
the  guard  rail  was  2%  inches  from  the  main 
rail,  and  continued  to  increase  In  width  un- 
til, at  the  end  of  the  guard  rail.  It  was  17 
Inches  wide.  The  duty  which  It  Is  claimed 
the  appellant  ought  to  have  performed  was 
to  have  placed  a  wooden  block  or  wedge  In 
In  the  opening,  which  block,  as  the  jury  Sad, 
should  have  been  16  Inches  long  and  2  inches 
thick.  It  is  seemingly  contended  by  counsel  for 
appellee  that  the  failure  to  block  this  opening 
was  negligence  perse.  It  is  said  by  someof  the 
authorities  that  the  operation  of  a  railroad 
without  blocking  its  frogsand  switches  Is  not, 
as  a  matter  of  law,  negligence.  See  Railway 
Co.  V.  Lewis.  24  Neb.  848,  40  N.  W.  401; 
Hewitt  V.  Railway  Co.,  67  Mich.  61,  34  N.  W. 
659.  The  test  of  liability  would  seem  to  be 
in  such  cases,  not  whether  the  railroad  com- 
pany bad  omitted  to  block  Its  frogs  and 
switches,  as  It  might  have  done,  but  wheth- 
er the  places  where  Its  employes  were  re- 
quired to  work  were,  on  account  of  such 
omission,  not  reasonably  safe  for  the  per- 
formance of  such  work  when  such  employes, 
under  the  particular  circumstances  In  the 
case,  were  exercising  ordinary  care.  But  we 
may  pass  this  feature  of  the  case  without 
further  comment,  and  proceed  to  consider 
the  one  so  earnestly  pressed  and  argued  by 
counsel  for  appellant. 

They  contend  that  the  facts  disclose  that 
the  condition  of  the  guard  rail  was  the  same 
at  and  prior  to  the  employment  of  the  de- 
ceased, and  so  continued  during  his  entire 
term  of  service  until  the  time  of  the  accident; 
that  its  dangerons  condition,  If  such  was  the 
fact,  was  open  and  obvious  to  all,  and  clear- 
ly discernible  by  the  deceased,  had  he,  un- 
der the  circumstances,  exercised  the  sense 
of  sight  with  which  be  must  be  presumed 
to  have  been  endowed.  Therefore  it  Is  In- 
sisted that  the  risk  of  the  alleged  hazard  on 
account  of  the  unblocked  guard  rail,  to  which, 
as  claimed  by  appellee,  the  deceased  was 
■uhjected,  was  one  of  the  risks  which  lie  as- 


sumed, and  thereby  waived  any  right  of  re- 
covery. We  recognize  the  familiar  doctrine, 
so  often  and  so  universally  asserted,  that  the 
master,  In  the  employment  of  his  servants. 
Impliedly  obligates  himself  to  exercise  or- 
dinary care  to  furnish  them  with  a  reason- 
ably safe  place  to  work,  and  also  with  rea- 
sonably safe  machinery,  appliances,  and  In- 
strumentalities with  which  to  perform  theft- 
duties.  The  test  or  standard  hi  such  mat- 
ters,' upon  the  part  of  the  master.  Is  ordinary 
care;  but,  in  order  to  ascertain  what  would 
constitute  such  care  in  the  particular  case, 
the  dangers  of  the  service  in  which  the  em- 
ploy6  is  engaged  is  a  factor,  and  mnst  be 
considered.  What  might  prove  to  be  the  ex- 
ercise of  ordinary  care  under  some  circum- 
stances might  not  be  such  In  others.  Elliott, 
R.  R.  i  1273.  The  general  rule  relative  to  the 
risks  which  a  servant  assumes  under  his 
employment  to  discharge  hazardous  duties  I» 
that  he  assumes  such  rlslu  as  are  ordinarily 
Incident  to  the  discharge  of  the  duties  from 
cause,  open  and  obvious,  the  dangerous  char- 
acter of  which  he  has  had  an  opportunity  to 
ascertain;  but  he  does  not  assume  the  risks 
of  unsafe  premises,  defective  machinery,  ap- 
pliances, or  lustrnmentallties,  unless  he  has 
had,  or  may,  from  the  facts  or  circumstances, 
be  presumed  to  have  had,  knowledge  or  no- 
tice thereof.  Griffin  v.  Railway  Co.,  124  Ind. 
326,  24  N.  E.  888;  Power  Co.  v.  Murphy,  115 
Ind.  566,  IS  N.  E.  30;  Swanson  v.  City  of 
Lafayette,  184  Ind.  625,  33  N.  E.  1033;  Rail- 
way Co.  V.  Brown,  142  Ind.  659,  42  N.  E.  359; 
Stone  Co.  v.  Wray,  143  Ind.  574,  42  N.  E.  927; 
Elliott,  R.  R.  S9  1288,  1288.  The  doctrine  of 
the  assumption  of  risks  upon  the  part  of  a  serv- 
ant has  been  frequently  applied  by  tht  higher 
courts  in  oases  where  the  death  or  injury  com- 
plained of  was  attributable  to  unblocked  frogs, 
switches,  or  guard  rails  of  railroad  companies. 
In  the  following  cases,  decided  by  this  court, 
the  same  question  was  involved  as  In  the  case 
at  bar.  Railway  Co.  v.  jieConnlck.  74  Ind. 
440;  Ames  v.  Railway  Co.,  135  Ind.  363,  35 
N.  E.  117;  Sheets  v.  Railway  Co.,  139  Ind. 
6S2,  39  N.  B.  154.  Among  those  of  sister  states 
In  which  the  same  question  was  presented,  see 
Spencer  v.  Railroad  Co.  (Sup.)  22  N.  Y.  Supp. 
100:  McNeil  V.  RaUroad  Co.  (Sup.)  34  N.  Y. 
Supp.  616;  Appel  v.  Railway  Co^  111  N.  Y. 
650,  19  N.  E.  93;  McGhinls  v.  Bridge  Co.,  49 
Mich.  466,  13  N.  W.  819;  Hewitt  v.  Railway 
Co.,  supra;  Railroad  Co.  v.  Loneigan,  118  111. 
41,  7  N.  E.  55;  Railway  Co.  v.  Davis,  64  Ark. 
389,  15  S.  W.  895;  Holum  v.  Railway  Co.,  80 
Wis.  299,  50  N.  W.  99;  Bush  v.  Railway  Co., 
36  Kan.  129,  12  Pac.  682;  Railroad  Co.  v.  Rls- 
don's  Adm'r.  87  Va.  335,  12  S.  B.  786. 

It  is  a  well-affirmed  legal  principle  that, 
where  a.  danger  or  hazard  of  the  business  is 
alike  open  to  the  observation  of  all,  the  mas- 
ter and  the  servant,  under  8.uch  drcumstau- 
ces,  are  on  an  equality,  and  the  former  Is  not 
liable  to  the  latter  for  an  Injury  resulting 
from  such  danger  Incident  to  the  business. 
Swanaon  t.  City  of  Idifayette,  supra;  Strae 
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Co.  T.  WoU,  188  Ind.  496^  88  N.  S.  52.  It  Is 
also  well  settled  that  an  employA  who  bas 
knowledge,  or  who  by  the  »erclse  of  ordl- 
nary  ^llgence  or  obsmatlon  can  learn  of  the 
Infirmities,  Imperfecdons,  or  hazards  of  im- 
plements, machinery,  or  appliances  with 
which  he  works,  or  the  hazards  of  the  prem- 
ises, where  be  performs  the  dntlu  of  his 
emiiloyment,  and  continues  in  tiie  service 
without  objections,  and  without  the  promise 
of  repalrment  or  change  upon  the  part  of 
the  master,  will  be  deemed  to  have  assumed 
all  the  risks  incident  to  such  defects  and  has- 
ards,  and  thereby  will  be  held  to  have  waived 
his  right  to  recorery  for '  Injuries  resulting 
therefrom.  While  this  rule  cannot'  be  extend- 
ed so  as  to  cast  upon  the  employe  the  duty 
to  search  for  latent  defects  In  the  machinery, 
appliances,  and  instruments  used  by  him,  or 
about  which  he  works,  or  the  hidden  dangers 
of  places  where  he  Is  engaged  In  the  line'  of 
his  duty,  yet  It  does  go  to  the  extent  of  hold- 
ing that  be  assumes  the  consequences  result- 
ing from  such  defects  and  dangers  as  are  ap- 
parent to  blm,  or  such  as,  by  the  exercise  of 
ordinary  diligence,  and  by  giving  proper  heed 
to  bis  surronndhigs,  he  might  hare  discover- 
ed. Bietman  v.  Stolte.  120  Ind.  314,  22  K. 
B.  804;  O'Neal  T.  Railway  Co.,  132  Ind.  110, 
31  M.  B.  66a 

Tbe  facts  In  the  case  at  bar,  when  tested 
la  the  Ugbt  oi  the  well-settled  prlndt^  to 
wblcb  we  have  referred,  do  not  In  our  opin- 
ion, entiOe  appellee  to  a  recovery.  The  de< 
cedent  as  the  verdict  discloses,  was  a  man  of 
mature  years,  and  well  skilled  as  a  railroad 
brakeman.  His  employment  by  anteOant 
began  on  February  9,  1888,  at  which  time, 
and  prior  thereto,  the  guard  rail  In  contro- 
versy was  In  the  same  condition,  and  so  ccm- 
tlnued  np  to  the  time  of  the  fatal  accident 
He  bad  served  from  the  date  of  his,  employ- 
ment nmtinnouBly  as  brakeman  on  one  of 
appdlanVs  local  freight  trains,  nntU  his  death, 
which,  as  It  la  stated,  occurred  on  March  14, 
1883.  Sach  day,  except  Sunday,  during  said 
period  of  bis  employment,  the  train  on  wbUAi 
he  was  braking  and  switching  passed  the 
place  where  the  guard  raQs  In  dispute  were 
located.  Xhe  main  track  and  the  side  track 
at  that  point  were  but  7%  feet  apart.  It  is 
apparent  therefore,  that  appellee's  decedent 
prior  to  the  acddent  passed  about  28  times 
near  to  the  open  space  occasioned  by  the 
unblocked  guard  ran.  At  the  time  of  the 
accident,  he  was  engaged  in  the  line  of  his 
duty,  as  the  Jury  find,  In  coupling  cars  over 
the  opening  In  quesUML  As  ta  it^tber,  at 
any  time  previous  to  his  death,  he  had  or  had 
not  engaged  In  switching  and  coupling  ears 
at  the  point  In  controrersy,  the  verdict  does 
not  expressly  disclose.  The  onblocked  open- 
ing, into  which  he  stepped  and  caught  his 
foot  was  0  feet  In  length,  296  inches  wide  at 
one  end,  and  17  Inches  wide  at  the  other. 
It  is  certainly  manifest  from  the  facts  that 
this  unblocked  space  or  opening  was  so  platai 
and  obvious  that  it  could  have  been  seen  by 


the  deceased  when  so  close  to  It  as  he  was  at 
dirers  times  during  tbe  period  of  his  employ- 
ment bad  he  given  ordinary  beed  to  bis  sur- 
roundings. It  wonld  surely  seem  tiiat  he 
would  hare  been  able  to  have  discovered  this 
obvious  unUocked  space  at  the  time  of  the 
accident  when  he  was  engaged  In  switching 
and  conidlng  cars  Immediately  about  and 
oTer  the  opening,  had  he  exercised  ordinary 
care  or  heed,  as  required.  In  regard  to  his 
surroundings.  The  Jury  apparently  ofBer  an 
excuse  for  lils  failure  to  exercise  such  care  m 
heed  by  condndlng,  as  they  do,  that  It  was 
necessary  at  that  time  for  blm  to  give  his 
entire  attrition  to  bis  duties,  and  therefore 
he  "could  not  and  did  not  see"  where  he  was 
placing  bis  foot  If  not  aware  of  the  condi- 
tion of  the  place  about  and  over  which  he 
was  moring  his  foot  while  coupling  cars, 
common  prudence,  at  least  ought  to  have  ad- 
monished blm  to  ascertain  its  character  be- 
fore placing  his  body,  as  he  did,  between  the 
moving  ear  and  the  (me  to  which  it  was  to 
be  coupled. 

The  argument  of  counsel  for  appellee  Is 
that  as  It  appears  that  all  of  appellant's  guard 
rails  at  switches  were  blocked,  and  that  de- 
ceased, at  the  time  he  was  kill^,  and  "al- 
ways up  to  the  time  of  his  death,  saw  and 
knew  that  said  switches,  frogs,  and  guard 
rails  at  said  switches  were  properly  block- 
ed, and  safe  to  pass  over,  and  couple  and 
oncouple  cars  and  make  up  trains  over  the 
same,"  therefore  be  bad  a  right  to  believe 
that  the  guard  rails  at  tbe  crossing  of  Main 
street  la  Columbia  City,  where  the  accident 
occurred,  were  In  the  same  condition.  This 
argument  is  not  tenable,  and  Is  certainly 
without  force  when  tbe  facts  found  by  the 
Jury  are  considered,  which  reveal  that  ap- 
pellant's guard  rails,  some  50  In  number, 
at  other  hij^ways  and  street  crossings  be- 
tween Butler  and  I*eru,  were  not  blocked. 
The  fact  that  tbe  decedent  was  so  circum- 
spect as  to  see  and  know  at  all  times  during 
his  employment  that  appellant's  frogs, 
switches,  and  guard  rails  at  switches,  along 
the  route  over  which  be  worked,  were  proper- 
ly blocked  and  safe,  makes  it  appear  singu- 
lar that  such  caution  or  heed  upon  bis  part 
did  not  also  enable  him  to  discover  that  the 
guard  rafls  at  or'  near  the  crossing  of  Main 
street  In  Columbia  City,  were  not  blocked. 
Considering  the  obvious  character  of  these 
guard  rails,  and  the  shse  of  the  opuilng  of 
tbe  south  rail,  in  which  the  foot  of  the  de- 
ceased was  caught  and  the  many  (^portnnl- 
tles  which  he  had  to  ascertain  that  these 
rails  were  not  blocked.  It  becomes  apparent 
we  think,  that  prior  to  the  accident  he  must 
have  been  aware  of  their  condition,  or  by  the 
exercise  of  ordinary  diligence  or  obswratloa 
he  could  bare  bad  knowledge  that  tbe  open- 
ing In  question  was  not  blocked. 

It  certainly  is  evident  when  all  the  facts 
are  considered,  that  the  opportunities  of  the 
deceased  to  know  or  learn  tbe  cmidltlon  of 
these  rails  were  virtually  equal  to  those  of 
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appellant  In  BaUway  Co.  t.  UcConnick, 
■upra,  the  emplojd  caught  his  foot  In  an  un- 
blocked frog,  and,  while  In  that  situation, 
was  ran  over  and  killed  by  a  car.  It  ap- 
peared In  that  case  that  the  switches  and 
frogs  of  the  railroad  company  were  In  the 
same  condition  during  the  entire  period  of 
the  service  of  the  deceased.  This  court  held 
that,  under  the  circumstances,  the  condition 
of  the  frog,  to  which  the  death  of  the  servant 
was  Imputed,  was  a  risk  Incident  to  the  busi- 
ness which  be  assumed,  and  It  was  therefore 
held  that  the  railroad  company  was  not  Ua^ 
ble.  In  the  case  of  Ames  v.  Railway  Co., 
supra,  the  employ^  was  killed  by  catching 
his  foot  In  an  unblocked  opening  between  the 
abutting  rails  of  a  switch,  and,  while  In  that 
condition,  was  run  over  and  killed  by  a  mov- 
ing train.  It  was  held  by  this  court  that  the 
Question  presented  In  that  appeal  was  not 
one  of  contributory  negligence,  but  one  ln> 
TOlvlng  the  assumption  of  the  risk  as  Inci- 
dent to  the  service.  It  was  thwe  asserted 
that  It  was  not  only  incumbent  upon  the 
plaintiff  In  snch  cases  to  show  freedom  from 
contributory  negligence,  but  that  It  atoo  de- 
volved upon  him  to  show,  by  facta,  that  the 
Injury  for  which  the  recovery  was  sought 
was  not  the  result  of  lome  hazard  of  the  serv- 
ice assumed  by  those  employed  therein;  and 
It  was  held,  under  the  facts  In  that  case,  that 
the  railroad  company  was  not  liable,  for  the 
reason  that  the  deceased  servant  had  assnm- 
ed  the  risk  Incident  to  the  use  of  the  un- 
blocked switch.  In  the  case  oi  Sheets  t. 
Railway  Co.,  supra,  the  servant  was  killed 
by  catching  his  foot  In  an  unblocked  "Bwit<A 
angle,"  and,  while  In  that  ritnatlon,  was  run 
over  and  killed  by  a  car  which  he  was  aU 
tempting  to  couple.  It  was  alleged  In  the 
complaint  that  the  deceased  did  not  know, 
and  had  no  means  of  knowing,  that  the  an- 
l^e  or  frog  In  question  was  not  blocked;  that 
at  no  time  while  in  the  service  of  the  railroad 
company  did  be  have  the  means  or  opportuni- 
ty to  Inspect  the  angle  or  frog  In  question, 
and  hereby  discover  the  defect;  that,  at  the 
time  of  the  accident,  the  ground  was  cover- 
ed with  snow,  so  that  It  was  Impossible  to 
discover  the  absence  of  the  block.  The  com- 
plaint was  hdd  upon  demurrer  to  be  Insnffl- 
dent  to  entlUe  Che  plaintiff  to  a  recovery, 
and,  in  the  course  of  the  opinion,  Dailey, 
speaking  for  the  court,  said:  "The  duties  of 
a  brakeman  include  the  handling  of  switches, 
and  the  coupling  and  switching  of  cars,  and. 
In  the  performance  of  these  duties,  he  could 
readily  learn  If  blocks  had  been  provided  to 
lessen  the  danger  of  the  service.  The  dan- 
ger Incident  to  an  unblocked  frog  or  switch 
Is  hi  no  sense  a  latent  onei  On  the  con- 
trary. It  must  be  obvious  to  the  most  casual 
Inspection.  Any  man  of  mature  years  must 
know  tha^  U  he  puts  his  foot  Into  an  acute 
angle  formed  by  the  two  converging  lines  of 
raU,  there  wUl  be  dai^;er  of  his  foot  being 
eaivbt  or  held  thereby."  It  vnu  held  In 
tnat  cast  ttuU  the  employ  assumed  the  xlsk 


Incident  to  the  unblocked  frogs  and  switcbes 
of  the  railroad  company  in  whose  service  he 
was  engaged  as  a  brakeman  at  the  time  of 
the  accident  The  holding  in  that  appeal,  un* 
der  the  facts,  which  presented  a  stronger 
case  in  fftvor  of  the  plaintiff  than  do  those 
In  the  case  at  bar,  Is  virtually  decisive  that 
there  can  be  no  recovery  in  this  action. 
The  danger  of  the  unblocked  raU  In  this  case. 
In  the  light  of  the  facts,  is  certainly  shown  to 
have  been  open  and  obvious  to  all,  and  the 
deceased  had  many  opportunities  to  see  It; 
and,  under  a  well-settled  doctrine  hereto- 
fore mentioned.  It  must  be  presumed  that  h« 
saw  what  he  might  have  seen  had  he  look- 
ed, and  there  can  be  no  escape  from  the  con- 
closlon  that  by  his  continuation  In  the  serv- 
ice, he  assumed  the  risk  or  hazard  whi<A 
suited  In  his  lamentable  death. 

For  the  reasons  stated,  the  facts  set  out  Id 
the  special  verdict  do  not  entitle  appellee  to 
a  judgment  against  appellant  We  have  al- 
so considered  the  evidence,  and  It  may  be 
said  upon  no  view  thereof  can  a  recovery  by 
the  appellee  be  sustained.  The  Judgment  la 
reversed,  and  the  cause  remanded  to  the  low- 
er court,  with  instructions  to  sustain  appel- 
lant's motion  for  judgment  In  Its  &Tor  on 
the  special  verdict 


ass  znd.  m) 

OmOAOO  &  B.  t.  B.  00.  V.  8TATB  ei  reL 
KSTTGHABf.  Atty.  Gen.^ 
(Supreme  Court  of  Indiana.  Nov.  IB,  2888.) 

OORPORAXIOMS—Co^TBOLIDATIOW  —  FUTSG  ArTICUB 
— STATOTBS — TlTLBB — ^PbHALTIBS — Rkb  JUDt- 

OA.TA— Tax  on  Intshstatb  Commbscb. 

1.  So  tar  as  concmu  the  filing  of  articles,  a 
ooDBolidation  of  corporations  Is  to  be  treated 
as  simply  a  corporation,  nnder  Act  Mardi  4, 
1891,  providinfc  for  collection  by  the  state  of 
fees  fnmi  corporations  for  filing  articles  of  in- 
ooiporation,  articles  of  Increase  of  stock,  and 
articles  of  agreement  of  any  consolidatitHi  of 
corporation,  and  declarinf^  uiat  "said  articles 
ot  agreement  of  consolidation  shall  be  treated 
as  the  articles  of  iacorporatlML  of  the  new  con- 
solidated corpiHratio&s";  and  Act  Hardi  8; 
1891,  declaring  that  all  corporations  h«eafter 
desiring  to  incorporate  shall  be  required  to  file 
articles  of  incorporation;  and  Act  Mardi  11, 
1890,  declaring  that  oorporations  desiring  to  ixt- 
oorporate  or  to  enter  into  any  agreement  of 
consolidation,  shall  be  required  to  file  their  ar- 
ticles of  incorporation,  and  providing  a  r^edj 
to  compel  it 

2.  A  corporation  formed  by  the  oniting  of 
two  or  more  oorporations  is  to  be  considered  a 
consolidation,  as  regards  the  filing  of  articles 
of  agreement  though  it  takM  the  name  of  <Mie 
of  the  constituent  corporations. 

8.1116  penalty  for  failure  to  file  articles  of 
Incorporation  imposed  by  Act  March  9.  1881. 
declaring  that  no  corporation  "shall  be  deemed 

*  *  *  to  be  legally  incorporated  till  the  pro- 
visions of  this  act  shall  have  been  compiled 
with."  is  not  increased  by  Act  March  11,  18KIL 
providing  a  remedy  to  enforce  the  penalty  ana 
compel  such  filing,  and  declaring  that  "till  euA 
time  they  shall  have  no  right  or  authority  to 
do  business,    *   •   •    tuxd  any  contract  made 

•  •  •  by  or  with  them  under  any  pretended 
corporate  or  consolidated  name  shall  be  utter- 
ly void":  BO  that  as  concerns  oorporatiMis  in- 
corporated or  consolidated  after  the  paasage  <^ 
the  first  act  and  before  that  of  tu  second. 

■  Rtbearlag  dsnleO. 


Digitized  by  Google 


OHZGAGO  A  B.  I. 


&  G(X  T.  8TATX. 


926 


and  wMcb  had  not  filed  tiielr  articles,  the  mc- 
•nd  act  li  not  retroactive,  and  does  not  violate 
the  obligation  ot  contracts,  wr  dnnlTe  them  of 
property  withoat  dae  process  of  law,  or  de- 
prive them  of  the  equal  protection  of  the  law, 
or  interf««  with  vested  rights. 

4.  Under  Const  art.  4,  J  19,  dedartiiff  that 
*Vrer7  act  shall  Mobrace  but  one  snhjMt  and 
matters  properly  connected  therewith}  which 
subject  stutll  be  expressed  In  ^e  title."  Act 
March  11^  1805.  amendios  Act  March  8.  18DL 
1^  provldiDg  a  ranedy  to  compel  the  filing  of 
articles  and  cmisoUdatlons  of  ccvporations,  Is 
not  nneonstltntlonaU  though  its  body  speaks 
^  **conBolidatlons  of  ooraorations,''  which  term 
is  not  used  In  the  body  of  the  former  act,  which 
declares  a  penallr  for  not  filing  articles,  or  In 
the  title  of  either  act,  the  former  of  whiA  Is 
"An  act  requiring  all  persons,  companies,  cor- 
poratlons  and  asiodatfoos  desiring  to  incorpo- 
rate *  *  *  to  file  *  *  *  thdr  articles  of 
Incorporatioo,**  and  the  latter  is  "An  act  to 
amend"  such  former  act;  Act  March  4,  1891, 
which  declares  fees  for  filing  articles,  providing 
that  for  the  purpose  of  sncb  filing  a  consoli- 
dated corporatimi  aball  be  regarded  as  a  ilm- 
Dia  cwporatkm. 

CJuogment  for  datendant  corporation,  In 
an  action  to  collect  fees  from  it  on  the  theory 
tiiat  it  had  filed  its  articles,  on  the  ground 
that  it  had  sot  filed  them,  Is  not  a  bar  to  an  ac- 
tion under  an.  act  anbsequently  passed  to  com* 
pel  the  filing  of  tiie  articles,  ana  to  restrain  It 
from  acting  as  a  corporation  till  the  articles 
are  filed  and  the  fee  therefor  paid, 

6.  The  fee  imposed  on  corporations  tor  filing 
articlee,  which  they  mnst  file  before  they  can 
be  deemed  legally  Incorporated  or  omsolidated. 
Is  not  a  tax  on  interstate  commerce,  though 
be  engaged  In  snch  business*  bnt  on  the 
right  to  exist  as  a  COTporation. 

Appeal  from  drcolt  oonzt,  Markm  ooitnity; 
B.  a  Allen.  Judge. 

Actloa  by  the  state,  on  tbe  relation  ot  Wil- 
liam A.  Ketcham,  attorney  general,  against 
the  Ohlcago  &  RtiBtem  Illinois  Railroad  Com- 
pany. Judgment  for  plaintiff.  Defendant  ap- 
peals. Affirmed. 

W.  H.  Syford  and  A.  OL  Harris,  for  appel- 
lant Wm.  A.  Eetebam  and  SmlUt  A  KmM7* 
for  appellee. 

HOWARD.  J.  By  an  act  approved  March 
4,  1891  <Act8  1891,  p.  84;  Rev.  St  1894^  | 
7631),  tt  was  provided,  among  other  things, 
that  the  secretary  of  state  shoold  collect  from 
certain  corporatlona  certain  named  fees,  for 
the  benefit  of  the  state,  as  follows:  First  tot 
filing  articles  of  incorporation;  second,  for  fil- 
ing a  certlncate  of  increase  of  capital  stock; 
and,  third,  for  filing  "the  articles  of  agreement 
or  a  certified  copy  or  duplicate  thereof,  of  any 
consolidation  of  corporations  having  a  capital 
stock."  It  was  there  further  provided  that 
"eaid  articles  of  agreement  of  consolidation 
shall  be  treated  as  the  articles  of  Incorporation 
of  the  new  consolidated  corporations  created 
by  snch  articles  of  agreement  of  consolida- 
tion," and  that  the  fees  for  filing  snch  agree- 
ments should  be  the  same  In  each  case  as  for 
filing  articles  of  incorporation  "of  a  corporation 
having  the  same  amount  of  capital  stock  as  la 
provided  for  by  the  articles  of  agreement  of 
consolidation  tor  the  new  consolidated  corpo- 
latlon,  created  by  any  lucfa  articles  of  agree- 
rnent  o4  consolidation.'*  By  anottao'  act,  ap- 


proved March  9, 1891  (Acts  1881.  p.  SbS;  Ber. 
St  1894,  1  8424),  It  was  provided.  In  addltiOB, 
"that  all  perscms,  companies,  corporations  and 
aaaodattoiu  hoBafter  dealrbig  to  ixtoorporate 
undcff  the  laws  of  the  state  of  Indiana,  and  who 
are  not  now  by  law  required  to  do  so,  ibaU 
be  and  are  bereby  required  to  file  wltli  tbe 
secretary  of  state  certUted  copies  or  dnpUcatea 
of  their  trades  of  Incorporatloa  or  sjaoctetlon, 
and  no  snch  corporation  or  association  shall  be 
deemed  and  held  to  1^  legally  Incorporated  nn- 
to  the  provlslcms  of  this  act  shall  have  been 
compiled  vtOL"  On  Oie  7th  day  (tf  Jmw.  1894, 
the  vtpeUan^  whldi  is  a  consolidated  coiporBr 
tlon,  Awmed  as  sncb  on  Jnne  6*  189^  and 
composed  of  an  Illinois  and  an  Indiana  rail- 
road conqiany,  ajftttani,  by  Its  agent 
the  ofllee  of  tbe  secretszy  e(  stata^  and  tett- 
dered  for  flUng  Its  arUdes  of  agreement  of 
consolidation;  the  capital  stock  therein  fix- 
ed being  bi  tbe  som  of  925,000,000.  Ob 
receiving  information  that  the  fee  for  filing 
the  articles  was  ^26,000,  tbe  agent  withdrew 
the  papers;  and  ttte  etunpany  thereafter  de- 
clined to  file  Its  arUdes  of  agreement,  and  bu 
hitherto  failed  to  file  them.  On  tbe  tbeory 
that  the  agent  of  tbe  oonpany  bad  lAaoed  tbe 
articles  of  agreement  in  tbe  hands  of  the  sec- 
retary ot  state  tor  flUng,  and  tbereafter,  when 
Informed  of  the  amount  ot  the  tee,  bad  wxong- 
fnlly  withdrawn  tbem,  tbe  state,  alleging  .in 
effect  that  tbe  articles  bad  been  filed,  broui^t 
salt  for  the  unpaid  fee  of  92B,O00l  This  rase 
was  decided  against  the  state,  It  being  foond 
and  held  by  the  conrt  that  the  papers  were 
not  in  fact  placed  on  file.  State  t.  Chicago  ft 
E.  L  B.  Co.,  14fi  Ind.  229,  43  N.  B.  220.  *mie 
refusal  of  the  agent  to  pay  the  legal  fee  de- 
manded," said  tbe  court  bi  that  case,  "pre- 
vented the  filing  of  tbe  document  end  left  tbe 
company  In  the  same  condition  as  though  the 
transaction,  or  offer  to  flOle^  had  not  taken 
place."  Afterwards,  by  an  act  approved  March 
11,  1896  (Acta  1896,  p.  266;  Homer's  Rev. 
St  1897,  I  3001a),  section  1  ot  the  act  ot 
March  9, 1891,  supra,  was  amended  to  read  as 
follows:  "That  all  persons,  corporations,  com- 
panies and  associations  desiring  to  Incorporate 
under  tbe  laws  of  the  state  of  Indiana,  or  de- 
siring to  enter  into  any  agreement  of  consoli- 
dation of  the  Interests,  rights  and  powers  of 
two  or  more  ^stlng  corporations^  and  who 
are  not  now  by  law  required  to  do  so,  shall 
be,  and  are,  bereby  required  to  file  with  the 
secretary  of  state  certified  copies  or  dupli- 
cates of  their  artides  of  Incorporation  or  asso* 
elation  or  ot  consolidation,  and  no  such  corpo- 
ration, or  association,  or  consoUdatton  of  cor- 
porations shall  be  deemed  and  hdd  to  be 
legally  Incorporated  or  consolidated  until  the 
provisions  of  this  act  shall  have  been  complied 
with,  and  until  such  time  they  shall  have  no 
right  or  authority  to  do  business  within  the 
state  of  Indiana,  and  any  contract  made  or 
entered  Into  by  or  with  them  under  any  pre- 
tended corporate  or  consolidated  name  shall  be 
utterly  void.  In  case  any  such  pretended  cor- 
poration, association  or  consolidation  of  cor- 
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porations  shall  do  or  attempt  to  do  any  busl- 
nesB  wluiln  the  state  of  Indiana,  without  hav- 
ing first  filed  Its  articles  of  Incorporation  or 
consolidation,  or  copies  thereof  with  the  sec- 
retary of  state,  and  having  paid  the  fee  there- 
for, aa  now  provided  by  law,  the  state  shall. 
In  addition  to  other  remedies  now  provided  by 
law,  have  the  right  to  proceed  against  sach 
pretended  corporation  or  consolidation  of  cor- 
porations by  suit  In  any  court  of  competent 
jurisdiction  for  the  recovery  of  any  fee  which 
wonld  be  due  under  the'  provisions  of  this  act, 
the  same  as  if  their  articles  of  Incorporation 
or  consolidation  had  been  filed  and  any  such 
court  shall  have  the  power  to  compel  the  filing 
of  such  articles.  Iheprovldonsof  thlsactshall 
also  ^ply  to  all  corporations,  associations,  or 
consolidated  companies  now  doing  business  in 
this  state,  and  which  have  heretofore  entered 
into  articles  of  incorporation,  or  consolidation, 
but  have  failed,  or  refused,  to  file  the  same,  or 
copies  thereof,  as  required  by  the  act  of  March 
9th,  1891,  of  which  this  Is  amendatory,  and  to 
pay  the  fees  required  by  law."  On  January 
21,  1897,  the  state,  on  the  relation  of  the  at- 
torney general,  and  by  virtue  of  the  author^ 
Ity  glv^  by  the  acts  of  March  4  and  March  9, 
1891,  supra,— Invoking  aJso  the  aid  of  the  addi- 
tl<mal  remedy  conferred  by  the  act  of  1895, 
supra,— began  this  action  to  require  the  appel- 
lant to  file  Its  said  articles  of  Incorporation  and 
consolidation,  and  to  pay  the  fee  prescribed 
therefor,  and  asklug  in  addition  that  the  cor- 
poration be  restrained  from  doing  business  as 
such  until  such  filing  and  payment  should  be 
made.  Judgment  was  rendered  In  accordance 
with  the  prayer  of  the  complaint,  and  this 
appeal  followed. 

Counsel  for  appellant  first  urge  the  Insuffi- 
ciency of  the  complaint  Under  this  head 
the  three  acts  of  March  4.  1891^  March  9, 
1891,  and  March  11,  18^,  are  taken  up  separ- 
ately; and  It  Is  argued  that  there  could  be  no 
right  of  recovery,  as  against  appellant,  under 
any  one  of  those  acts.  The  argument  so 
made  Is  a  specious  one,  even  as  shown  In  ap- 
pellant's own  brief,  In  which  It  Is  said  (citing 
Doe  V.  Avallne,  8  Ind.  6)  that  "where  two  or 
more  laws  are  passed  at  dlfTerent  times,  and 
all  relate  to  the  same  subject-matter,  although 
one  may  be  an  amendment  of  the  other,  or 
may  even  repeal  the  other,  they  must  all  be 
construed  together;  and  the  court  Is  not  at 
liberty  to  presume  that  the  legislature  Intend- 
ed to  give  different  meanings  to  the  same 
words  In  different  statutes  which  are  in  pari 
materia."  To  this  may  be  added  that,  where 
the  legislature  expressly  states  the  meaning 
wnlcb  is  to  be  given  to  a  term  used  In  an  act, 
that  meaning  must  be  given  to  such  term  as 
so  used.  In  considering  the  sufficiency  of  the 
complaint,  we  must  therefore  construe  togeth- 
er, and  not  separately,  ^e  three  acts  supra 
upon  which  the  complaint  is  based.  In  the 
third  specification  of  section  1  of  the  earliest 
of  these  acts  (that  of  March  4,  1891),  as  we 
have  already  seen,  the  legislature  plainly  ex- 
pressed Its  intention  that,  foi  the  purposes  of 


filing  and  collection  of  fees  therefor,  "artides 
of  agreement  of  consolidation  shall  be  treated 
as  the  articles  of  incorporation  of  the  new 
consolidated  corporations,"  and  that  fees  for 
filing  such  articles  of  eonstdldatlon  shall  be  the 
same  as  for  ffilng  the  artldes  of  a  corporation 
having  the  same  amount  of  capital  stock  "as 
Is  provided  for  by  the  articles  of  agreement 
(tf  consolidation  for  the  new  consolidated  cor- 
poration.'* Acta  1891,,  p.  84.  Words  could 
hardly  be  clearer  to  show  tliat  In  all  three  of 
the  acts,  which  must  be  treated  as  in  part 
materia,  the  term  "corporation"  is  to  be  con- 
strued 8B  including  also  ccmsolidation  of  cor- 
porations, and  that  a  consolidation  is  but  a 
new  corporation  formed  out  of  two  or  more 
pre-existing  corporations.  All  therefore  which 
la  so  learnedly  said  by  counsel  as  to  the 
distinction  between  corporations  and  consoli- 
dations of  corporations  la  of  no  effect  here. 
So  far  as  concerns  the  filing  of  articles  pro- 
vided for  In  the  acts  under  consideration,  a 
consolidation  of  two  or  more  corporations  is  to 
be  treated  as  simply  a  corporation. 

In  this  connection  may  also  be  noticed  the 
very  Ihconsistent  contention  that  appellant  Ib 
not  in  fact  a  consolidated  corporation,  but 
that  the  Indiana  corporation,-  the  Goal  BaU- 
way  Company,  has  been  merely  merged  Into 
the  Illinois  coriwratlon,  the  appellant  railroad 
company.  This  is  evidently  an  afterthought, 
and  quite  out  of  harmony  with  tlie  form  and 
substance  of  the  articles  themselves,  whose 
very  language  shows  them  to  be  a  plain,  or- 
dinary, and  unambiguous  agreement  of  con- 
solidation. Averments  In  appellant's  answer 
are  to  the  same  effect,  notwithstanding  the 
use  of  the  word  merger:  "It  was  deemed 
proper  and  lawful,  and  it  was  proper  and  law- 
ful, that  the  legal  title  of  all  the  property  of 
said  Chicago  &  Indiana  Coal  Railway  Com- 
pany should  be  vested  in  this  defendant  by 
the  formal  consolidation  of  said  companies, 
and  the  merging  of  the  property,  rights,  and 
franchises,  of  the  said  Chicago  &  Indiana  Coal 
Railway  Company  into  and  with  the  property, 
rights,  and  franchises  of  the  defendant,  which 
consolidation  and  merger  were  duly  author- 
ized by  the  laws  of  the  states  of  Indiana  and 
Illinois,  wherefore  on  the  6th  day  of  June, 
1894,  said  companies  entered  into  formal  arti- 
cles of  consolidation."  That  the  new  corpora- 
tion should  take  the  name  of  one  of  the  con- 
stltutent  corporations  out  of  which  it  was 
formed  Is,  of  course.  Immaterial.  So,  also,  Is 
the  circumstance  that  the  legislature,  in  the 
act  of  18^,  supra,  proceeded  to  elaborate  the 
language  that  had  been  used  in  the  act  of 
March  0,  1891.  We  have  seen  that,  so  f ar  aa 
concerns  the  requirements  of  all  the  acts  re- 
ferred to,  a  consolidation  is  to  be  regarded  as 
a  corporation.  That  the  act  of  1895  empha- 
sizes this  conclusion  goes  only  to  show  that 
such  was  the  original  legislative  intent  The 
purpose  of  the  act  of  1895  was  not  to  impose 
any  additional  obligation  upon  any  corpora- 
tion or  consolidation  of  corporations,  bat  only 
to  furnish  the  state  wltb  a  reme^  for  the 
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enforcement  of  the  obligation  already  Impoied 
b7  the  act  of  Bj  the  act  of  March  9, 

1801,  all  corporations,  whether  Blmple  or  con- 
Killdated,  were  "required  to  file  with  the  sec- 
retary of  state  certified  copies  or  doplicates 
•t  their  articles  of  tneorpfflratlon  er  aasocta- 
tton."  The  full  penalty  for  failure  to  lo  file 
soeh  articles  was  also  Imposed  in  said  act  «f 
1881,  where  it  was  farther  declared  that  "na 
such  corporatlou  or  association  shall  be 
deemed  and  held  to  be  legally  Incorporated 
ontU  the  proTlsIons  of  this  act  shall  have  been 
compiled  with."  To  these  penalty  words  the 
act  of  1895  added  the  following:  "And  untO 
each  time  they  shall  hare  no  right  or  author- 
ity to  do  business  within  the  state  of  Indiana 
and  any  contract  made  or  entered  Into  by  or 
with  them  under  any  pretended  corporate  or 
eonsoUdated  name  shall  be  utterly  Told."  It 
Deeds  no  argument  to  show  that  these  -words 
«r  the  act  (tf  1895  added  nothing  to  the  pen- 
alty Imposed  the  act  of  1891.  The  words 
added  served  only  to  elaborate,  emphasize, 
and  explain.  If  the  corporation  could  not  be 
deemed  legally  Incorporated  or  consolidated 
nntU  It  had  compiled  -with  the  provisions  of 
the  act.  It  Is  plahi  that  until  it  had  so  compiled 
with  such  provisions  It  could  have  no  right  to 
do  tmslness  within  the  state,  and  any  contract 
entered  Into  under  Its  pretended  corporate 
name  must  be  void.  The  means  of  enforcing 
the  penalty,  however,  and  of  compelling  the 
delinquent  to  comedy  with  the  law,  was  not 
given  in  either  of  the  acts  of  1891.  To  give 
snch  remedy  was  the  purpose  of  the  act  of 
1805.  It  was  therefore  provided  In  that  act 
that  *in  case  any  snch  pretended  corporation, 
aasoclation  or  consolidation  of  cort'oratioos 
Bhatl  do  or  attempt  to  do  any  business  within 
the  state  of  Indiana,  without  having  first  filed 
Its  articles  of  iocorporatlon  or  consolidation, 
or  copies  thereof,  with  the  secretary  of  state, 
and  having  paid  the  fee  therefor,  as  now  pro- 
vided by  law,  the  state  shall,  In  addition  to 
other  remedies  now  provided  by  la*,  have  the 
r^ht  to  proceed  against  such  pretended  cor- 
poration or  consolidation  of  corporations  by 
salt  In  any  court  of  competent  jurisdiction 
for  tlie-recorery  of  any  fee  which  would  be 
due  under  the  provlstons  of  this  act,  the  same 
as  if  their  articles  of  Inoorporntlon  or  consoli- 
dation had  been  filed  and  any  such  court  shall 
have  the  power  to  compel  the  filing  of  such 
artldes."  This  provision  gave  ample  war^ 
rant  for  the  bringing  of  the  action,  and,  in 
connection  with  the  evidence,  fnUy  authorized 
the  court  to  render  the  judgment  entered  be* 
low. 

A  labored  effort  Is  made,  on  the  same 
theory,  to  show  that  the  act  of  J  805  -is  In- 
valid for  the  reason  that  neither  the  tiSe  of 
this  act,  nor  the  title  of  the  act  of  March  9, 
1891,  of  which  It  Is  amendatory,  makes  any 
reference  to  articles  of  consolidation  or  to  con- 
solidated corpornttons.  We  think  it  must  be 
olain.  from  what  we  have  said,  that,  for  the 
.liiliose  of  filing  articles,  ns  required  by  -the 
■uiree  acts  under  eoaslderatlon,  a  consolidated 
CMporaU<m  iM  regarded  simply  u  a  coipora> 


tlott,  and  that  everything  tald  In  any  of  the 
acts  in  regard  to  a  simple  corporation  applies 
equally  to  a  consolidation  of  corporations  or  a 
consolidated  corporation.  The  legislature  has 
so  defined  the  words,  jtiesldcs,  counsel  are 
la  error  in  assuming  that  matters  connected 
with  and  growing  out  of  the  subject-matter  ot 
an  act  must  be  expressed  In  the  title.  If  that 
were  so  It  would  make  the  title  as  Intermina- 
ble and  detailed  as  the  act  itself.  But  It  Is 
only  the  subject  that  must  be  expressed,  hi  the 
title.  The  constitutional  provision  (article  4, 
i  19)  Is  that  "every  act  shall  embrace  but  one 
subject  and  matters  propeily  connected  there-: 
with;  which  subject  shall  be  expressed  In  the 
tUle."  The  subject  of  the  amended  act  ta 
March  9, 1891,  Is  the  filing  of  articles  of  Incor- 
poration by  "all  persons,  companies,  corpora- 
tions and  ttssocIatlDns  desiring  to  btcorpwate 
under  the  laws  of  the  state  of  Indiana."  All 
this,  and  more.  Is  expressed  In  the  title.  Ap- 
pellant admits  that,  had  the  tlUe  of  the  act  of 
1891  been  simply  "An  act  concerning  corpora- 
tions," U  would  have-  been  sufficient  to  maka 
the  amendatory  act  of  1885  valid  in  this  re- 
spect Barely,  then,  the  unnecessarily  ex- 
tended and  elaborate  title  given  to  the  act  of 
1891  must  be  sufflcient. 

It  is  contended,  also,  that  the  act  of  1899 
Is  retroactive,  and  hence  unconstitutional  and 
void.  This  Is  on  the  theory  that  the  penalty 
clause  of  that  act  Imposes  an  obligation  upon 
appellant  which  did  not  exist  under  Uto  acta 
of  1891.  We  have  shown,  howev^,  that  there 
Is  no  additional  penalty  Imposed  by  the  act  of 
1895l  That  ac^  while  elaborating  and  ex- 
plaining provisions  of  the  act  of  March  9, 1891. 
was  Intended  merely  to  give  to  the  state  a 
remedy  for  the  enforcement  of  the  penalty  in- 
curred under  the  two  acta  of  1891.  Appel- 
lant's failure  to. file  its  arttclea  of  consolida- 
tion occurred  after  the  acts  of  1891  went  into 
force.  The  act  of  1896  did  not  fix  or  attempt 
"to  fix  any  penalty  for  such  failure  of  appel- 
lant to  obey  the  law.  That  penalty  had  al- 
ready been  Incurred,  and  the  act  ot  1895  mere- 
ly furnished  the  means  tot  Its  enforcement. 
The  act  of  1896  consequently  does  not  violate 
the  obligation  of  contracts,  does  not  deprive 
appellant  of  Its  property  without  due  proc^ 
of  law,  does  not  deprive  It  of  the  equal  protec- 
tion of  the  taw,  and  does  not  Interfere  with 
veited  rights. 

Counsel  for  appellant  next  urge  the  plea  of 
former  adjadicatlon,  Insisting  that  the  mat- 
ters here  In  Issne  were  determined  against  the 
state  In  the  former  action.  State  v.  Chicago 
ft  E.  I.  R.  Co.,  supra.  But  In  that  case  the 
state  sued  for  the  fee  provided  for  filing  the 
articles  of  consolidation,  on  the  theory  that 
the  articles  had  In  effect  been  filed,  and  then 
wrongfully  withdrawn.  The  court,  however, 
found  that  the  articles  had  not  been  filed,  and 
hence  that  the  fee  could  not  be  recovered. 
Wni  It  be  said  that,  If  the  company  after- 
wards filed  the  articles,  no  fee  could  be  re- 
covered, or  that,  If  the  Jaw  afterwards  af- 
forded a  remedy  for  compelling  their  filing, 
the  fee  could  not  be  recovered?   Bef<»e  the 
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plea  ivf  former  ftdJnd]catl<Hi  c&n  be  l&Tok- 
ed.  It  matt  appear,  not  only  that  the  thing 
demanded  In  the  present  action  la  the  aame 
u  that  demanded  in  the  fvrmer  action,  and 
that  U  la  between  the  same  parties,  or  their 
privies,  and  waa  found  for  one  ot  them  against 
the  other  in  the  aame  quality,  or  sning  In 
the  aame  right,  but  it  must  also  appear  that 
the  cause  of  action  la  the  aame.  Kltta  v.  Wlll- 
■on,  140  Ind.  604,  39  N.  SI  313,  and  authorltlea 
there  cited.  Because  It  mar  be  determined 
that  one  has  not  a  right  to  recover,  It  does 
not  follow  that  he  may  not  afterwards  recov- 
er, «n  acquiring  new  rights  or  titles.  An  ad- 
jt^catlon.  Bays  Judge  Van  Fleet,  "simply  de- 
termines which  party  had  the  right  or  title  at 
the  time  the  suit  was  commenced,  or,  at  far- 
thest,  at  the  time  of  the  final  Judgment;  thus 
oot  preventing  either  party  from  asserting  any 
right  or  title  which  he  may  afterwards  ac- 
qolre."  Tan  Fleet,  Former  Adj.  {  145,  and 
following,  and  cases  there  dted.  The  action 
tm  the  case  at  bar  Is  not  the  same  as  In  the 
farmer  case.  There  it  waa  to  recover  a  tet 
for  filing  articles  of  Incorporation  or  consoli- 
dation. Here  It  is  to  compel  the  filing  of  such 
articles,  and  to  restrain  the  company  from 
acting  as  a  corporation  until  the  articles  are 
filed,  and  the  fee  therefor  paid.  The.  issue 
here  tried  could  not  be  considered  In  the  for- 
mer action,  for  the  reason  that  the  state  had 
not  then  acquired  the  right  to  bring  the  action 
here  Instituted.  Only  mattm  within  the  la- 
nes are  barred.  See  numerous  Dlustratlona  1b 
Van  Fleet,  Former  Adj..  dted  above.  It  la 
<olte  beside  the  qnestton  to  aay  that,  because 
tte  atate  might  bave  Instituted  some  other 
nit  at  the  time  the  tormw  action  waa  brought, 
It  tlierefore  follows  that  the  action  actually 
kronght  waa  an  adjudication  ot  the  matters  at 
Ime  in  tbe  present  action.  The  question  la, 
imther,  whether  the  relief  sought  in  tlie  presrait 
action  could  have  been  had  in  the  former,  and 
not  whether  mandamus  or  some  other  remedy 
might  tiien  have  ben  resorted  to.  In  aa  tar 
aa  the  state  waa  wltbont  poww  to  liistltat* 
the  presmt  ntt  until  after  authority  to  do  so 
waa  giTen  by  the  act  of  189B,  tta  question  prfr- 
sented  la  much  like  that  In  case  of  a  nit  pre- 
maturely brought,  which  la  no  bar  to  a  nbse- 
quent  suit  brought  in  doe  time.  See  Atfaeam 
T.  Brannan,  8  Blackf.  4M;  Dnncan  t.  Hot 
cnnb,  26  Ind.  S78;  WUson  r.  Fatoat,  42  Ind. 
•3;  Boberti  t.  KottIb,  67  Ind.  886:  Grlflbt  t. 
Wallace,  66  Ind.  «10:  Kltson  t.  HiHabold.  89 
Ind.  186;  UlUer  t.  Uanlce,  6  HIU.  122. 

The  contention  that  the  fee  bnpoaed  by  the 
acta  nnder  consideration  Is  a  tax  on  Interstate 
commerce,  sncl  therefore  rvid.  Is  of  little  merit 
The  fee  Is  not  a  tax  upon  the  right  to  carry  on 
Hie  buidneas  tt  interatate  commerce,  bat  a  tax 
opon  the  right  to  incorporate^  The  state  Is 
■ot  required  to  authorise  the  formation  of  a 
corporation,  or  the  consolidation  of  two  er 
more  oorporatlona;  and,  If  it  does  give  aiH 
tborlty  to  form  such  corporations  or  conaoUda- 
tiona,  it  may  Impose  rach  condltlona  aa  It 
aees  fit  The  tax  la  on  the  right  to  exist  as  a 
fftiyflf  t  *ftH  and  not  ob       business  dooa  bj 


the  corporation.  In  6  Tliomp.  Oorpi  |  8120, 
the  author  says:  miere  appears  to  tie  no  ea- 
aentlaJ  distinction  between  a  tax  upon  fran- 
chises when  appUed  to  a  domestic  and  to  a  tor- 
elgn  corporation.  A  franchise  tax,  when  ap- 
plied to  a  domestic  corporation,  la  a  tax  njraa 
the  right  of  a  corporation  to  exerciae  the 
privilege  conferred  npon  It,  and  la  not  a  ptop- 
•rty  tax.  •  *  •  The  manner  in  which  the 
value  of  Its  franchise  shall  be  assessed,  and  the 
rate  of  taxation  applied  thereto^  are  matters 
of  legislative  discretion,  subject  to  the  restric- 
tion of  the  domestic  constitution,  and  no  ques- 
tion in  respect  to  such  a  tax  arises  under  ttie 
federal  constitution."  And  In  Ashley  v.  Byan, 
153  U.  S.  436,  14  Sup.  Ot  865.  the  court  said: 
"A  state,  in  granting  a  corporate  privily  te 
its  ovrn  citizens,  Mv-what  la  equivalent  tber^ 
to— in  permitting  a  foreign  cwporatlon  to  b^ 
come  one  of  the  eonatitaent  «lemnts  of  a  ohh 
solldated  corpiffatlon  erganlsed  under  its  Iaw% 
may  tanpose  such  conditions  as  It  deems  proper, 
and  the  acceptance  of  the  franchise  in  either 
case  Implies  a  submission  to  the  conditions 
without  which  the  franchise  could  not  have 
been  obtained."  Finding  no  enoi;  the  ]odc> 
ment  1>  affirmed. 

(US  Ind.  SO 

DAVIS  V.  BTATR* 
(Supreme  Court  of  Indiana.    Nov.  18.  1898.) 

iMDBTBNKiaATS  BSllTBirca~ConTITtTTIO»£  LaW 
—ASSAULT  TO  COMltlT  UCBDBB— iNSTBTCTIOKa 

1.  Act  March  8. 1897.  known  as  the  "Indeteio 
mlnate  Sentence  Law,*'  is  not  nnconstitatiooal, 
as  an  ez  poet  facto  law,  In  bring  lulled  to  a 
sentence  on  coDTictlon  of  a  crime  committed 
before  Its  passage,- since  such  a  sentence  doea 
not  add  to  or  increase  the  punishment  tieyood 
that  existing  when  the  crime  was  committed. 

2.  In  a  prosecution  for  assault  to  commit  mnr- 
der.  aa  Instruction  that  If  the  prosecuting  wlt^ 
nesB  made  an  attoek  va  defendant  and  had  ae 
weapon  in  his  hands,  nor  appearance  thereof 
defendant  was  not  warranted  in  using  a  dead- 
ly weapon,  waa  error,  since  it  included  every 
conceivable  ease  of  a  violent  attock,  and  dis- 
regarded dlilerenees  «f  age  and  physical 
strength. 

3.  An  instmctlou,  though  correct  as  an  ab- 
stract proposition  of  law,  is  error.  If  it  lesTes 
the  Jury  In  doubt  as  to  how  U  should  be  applied 
to  the  evidnck 

Appeal  from  circuit  court  COaA  conaty; 
George  H.  D.  Gibson,  Judge. 

John  V.  Davis  was  convicted  of  an  assault 
vith  Intent  to  murder,  and  he  appeala.  B^ 
Tersed. 

M.  J.  Stonnard,  for  appeHant  W.  A. 
Eetcham,  Merrill  Moores,  H.  a  Montgomery, 
and  Dickey  &  Aydelotte,  ttx  the  State. 

McOABB,  J.  The  appellant  was  tried  by  a 
jury  In  the  Clark  circuit  court  tm  an  indicts 
ment  charging  him  with  an  assault  perpe- 
trated Apra  18,  1896,  on  one  Thomas  Olyna, 
witii  the  fdonlons  Intent  to  mnrdn  tlie  said 
Glynn.  The  Jury  found  appelant  "guilty  ot 
the  crime  diarged  In  the  Indictment  and  that 
he  be  fined  In  the  nm  ot  $60,  and  that  his 
age  is  54  years."  On  this  verdict  the  circuit 
court  rendMied  Judgment  that  he  be  confined 
la  the  state  prison  not  kss  than  S  aaA  net 
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more  than  14  rears,  and  for  a  fine  of  950  and 
coats,  over  appellant's  motions  for  a  new 
trial,  for  a  Tenlrc  de  noTO,  and  In  arrest  of 
judgment  The  assignment  of  errors  calls 
In  question  these  sereral  rulings,  as  t^e  sole 
grounds  on  whleb  a  reretaal  of  the  Judgment 
Is  sought 

Under  the  motions  for  &  tenire  de  noro 
and  in  arrest  of  Judgment,  it  Is  contended  bj 
appellant  that  the  act  approved  Uarch  8. 
1897  (the  only  law  authorteing  such  a  verdict 
and  judgment),  known  as  the  "Indetermi- 
nate Sentence  Law,"  la  unconatltatlonal  as  to 
this  case,  because,  as  applied  to  this  case.  It 
la  an  ex  post  facto  law,  the  alleged  cciiAe 
having  been  committed  before  the  passage  of 
the  act  The  constitutionality  of  the  act  In 
all  other  respects  baa  recently  been  upheld  by 
this  court  In  Vancleave  v.  State,  150  led.  273, 
49  N.  E.  1060;  Wilson  v.  State,  150  Ind.  697. 
49  N.  E.  904;  Miller  v.  State,  149  Ind.  607. 
49  N.  B.  894.  Section  24  of  article  1  of  the 
bill  of  rights  In  the  constitution  provides  that 
"no  ex  post  facto  law  •  •  •  shall  be 
passed."  Rev.  St  1894,  f  69;  Rev.  St  1881, 
t  69;  Horner's  Rev.  St  1897,  §  69.  The  ques- 
tion la,  what  Is  an  ex  post  facto  law?  This 
court  as  far  back  as  1822  defined  the  mean- 
ing of  the  phrase  as  follows:  "The  words  'ex 
post  facto  law*  have  a  definite,  technical  sig- 
nification. The  plain  and  obvious  meaning 
of  this  prohibition  is  that  the  legislature  shall 
not  pass  any  law,  after  a  fact  done  by  any 
citizen,  which  shall  have  relation  to  that  fact 
so  as  to  punish  that  which  was  Innocent 
when  done,  or  to  add  to  the  punishment  of 
that  which  was  criminal,  or  to  Increase  the 
malignity  of  the  crime,  or  to  retrench  the 
rules  of  evidence  so  as  to  make  conviction 
more  easy."  Strong  v.  State,  1  Blackf.  193. 
To  the  same  efTect  are  Dlnckeriocker  v. 
Marsh,  75  Ind.  648;  Hicks  v.  State,  150  Ind. 
293,  60  N.  B.  27;  Com.  v.  Mott  21  Pick.  492; 
State  V.  Arlln,  89  N.  H.  179;  Mullen  v.  Peo- 
ple. 81  lU.  444.  At  the  time  of  the  decision 
In  Strong  v.  State,  supra,  the  same  provision 
as  to  ex  post  facto  laws  existed  that  existft 
now.  Rev.  St  1843,  p.  43;  Const  art  1, 
I  18.  In  that  case  the  punishment  of  the 
offense  was  changed  by  law  from  whipping 
not  exceeding  100  stripes  to  confinemeat  In 
the  state  prison,  after  the  commiasion  of  the 
ofFense,  and  before  the  conviction.  The  sen- 
tence to  a  fine  and  confinement  In  the  peni- 
tentiary at  hard  labor  for  a  year  and  a  day 
was  alBrmed,  as  not  being  ex  post  facto.  If 
the  substitution  of  confinement  in  the  state 
prison  at  hard  labor  for  a  period  not  exceed- 
ing 7  years  In  place  of  whipping  not  exceed- 
ing 100  stripes,  aa  the  statute  In  that  case 
provided,  being  enacted  after  the  oCFense  was 
committed,  could  not  be  deemed  to  add  to  or 
Increase  the  pimishment  by  the  new  law, 
and  hence  not  ex  post  facto,  much  more  can 
It  be  justly  hdd  that  the  Indeterminate  sen- 
tence law  does  not  add  to  or  increase  the 
punishment  of  appellant's  offense  beyond  that 
existing  at  the  time  of  its  commission.  The 
punishment  by  law  at  the  time  of  the  com- 
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mission  of  the  oflFense  cSiar^d  In  the  Indict- 
ment was  and  Is  Imprisonment  In  the  state 
prison  not  more  than  14  years  nor  less  than 
2  years,  and  a  fine  not  aceedlng  $2,000.  The 
Indeterminate  sentence  law  has  not  changed 
this,  but  only  prescribes  a  different  method  of 
fixing  the  amount  of  punishment  within  those 
Umlta.  And  taking  that  whole  law  togeth- 
er, and  reading  It  Into  the  Judgment  of  con- 
viction in  its  reformatory  character.  It  miti- 
gates the  severity  of  the  punishment  as  pre- 
scribed In  the  Criminal  Code,  as  we  substan- 
tially held  In  Miller  v.  State,  supra;  and 
hence  It  does  not  add  to  or  Increase  the  pun- 
ishment, and  Is  therefore  not  an  ex  post  facto 
law,  as  applied  to  this  ease.  Such  Is  the 
rule  held  In  Com.  v.  Brown,  167  Mass.  144, 
45  N.  E.  1;  In  re  Conlon's  Case,  148  Mass. 
168,  19  N.  E.  164;  State  v.  Peters,  43  Ohio  St 
G29,  4  N.  E.  81.  The  contention  that  the  act 
is  ex  post  facto,  because  it  repeals  the  good- 
time  law,  cannot  be  sustained.  That  law  re- 
lates only  to  rules  for  the  govemmerit  of  the 
prison  officials.  The  indeterminate-  sentence 
law  simply  substituted  a  new  and  different 
method  of  crediting  good  time  to  the  convict 
The  good-time  law  does  not  apply  to  one  sen- 
^nced  under  the  Indeterminate  sentence  law  or 
the  reformatory  act 

Under  the  motion  for  a  new  trial,  numer- 
ous Instructions  are  complained  of,  one  of 
which  (given  by  the  court  on  its  own  motion) 
is  aa  follows:  "(12)  Even  If  yon  believe  the 
prosecuting  witness  made  a  rush  or  attack 
upon  the  defendant  when  he  came  out  of  his 
house,  if  you  believe  the  prosecuting  witness 
bad  no  weapon  In  his  hands,  or  appearance 
thereof,  then  I  Instruct  you  that  the  defend- 
ant was  not  warranted  In  using  a  deadly 
weapon."  And  another,  given  at  the  request 
of  the  prosecuting  attorney,  was  as  follows: 
"(11)  An  assault  or  an  assault  and  battery  by 
a  person  upon  another  with  his  hands,  arms, 
or  head,  or  the  force  or  momentum  of  his 
body,  does  not  justify  the  use  of  a  deadly 
weapon."  The  defendant  was  a  one-armed 
man,— his  right  arm  having  previously  been 
amputated  at  the  shoulder,— and  the  evidence 
tended  to  show  that  Glynn  and  others  bad 
engaged  In  a  quarrel  with  defendant  In  JefTer- 
sonvllie.  and  that  Glynn  had  drawn  a  beer 
faucet  on  defendant  as  If  to  strike  him;  that 
defendant  immediately  left  them,  and  went 
to  his  residence.  In.  said  city,  and  was  fol- 
lowed by  said  Glynn  along  the  streets  there- 
of; that  defendant  went  into  his  house'  and 
got  a  revolver;  and  tliat  Glynn  (being  a 
stout,  robust  man)  stopped  at  defendant's 
front  door,  and,  on  defendant's  coming  out 
of  his  house,  Glynn  made  a  rush  at  defend- 
ant to  attack  bim,  In  a  state  of  Intoxication 
and  rage  and  passion,  and  defendant  shot  at 
him.  These  Instructions  Inform  the  jury 
that  a  person  assaulted  by  another,  who  has 
no  weapon  In  his  hands,  or  the  appearance 
thereof.  Is  not  justified  In  using  a  deadly 
weapon  In  defense  of  his  person.  If  that  Is 
the  law,  then,  in  every  conceivable  case  of  a 
violent  attack  upon  one  by  another,— no  mat- 
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ter  what  the  cfrcnmBtAneev  maj  no  mat- 
tar  what  the  disparity  betwe«i  tbe  ages  anS 
physical  itrengtii  of  tbe  two  may  be.— the 
aaaanlted  party  must  atand  and  take  his 
cbancei  of  belB^  knocked  down  and  stamped 
Into  a  JeUy,  or  of  being  choked  to  death,  be- 
fore he  can  lawfully  use  a  weapon  In  bis  de* 
fense.  Though  the  appearance  and  drcnuH 
stances  of  the  assatilt  wen  sncb  as  to  In- 
dnce  the  reasonable  belief  to  be  honestly  en- 
tertalned  by  the  defendant  that  bis  life  was 
In  danger,  or  that  be  was  In  danger  of  great 
bodily  harm,  from  the  assault,  be  could  not 
lawfully  use  s  deadly  weapon  to  repel  such 
assault,  unless  the  assailant  had  a  weapon  In 
his  handa,  or  the  appearance  thereof,  no 
matter  how  many  he  had  about  his  person. 
That  Is  not  the  law.  Pressor  t.  States  77  Ind. 
274r^8;  Batten  t.  State,  80  Ind.  804;  Mc- 
Dermott  r.  State,  89  Ind.  187.  But  we  bare 
a  case  where  an  assailant  was  conr^cted  of 
Buinslanghter  where  be  need  nothing  but 
his  bands,  thereby  choking  his  victim  to 
dtath,  and  that  Judgment  wss  aflHrmed  tn 
this  court  Shields  t.  State,  149  Ind.  395,  49 
N.  E.  8S1.  It  Is  Insisted  by  the  state,  how- 
ever, that  these  Instnictlons  were  correct  aa 
abstract  propositions  of  law,  and,  construed 
along  with  other  Instructions  given,  they 
became,  as  a  whole,  a  correct  statement  of 
the  law.  As  was  said  by  this  court  in  Ab- 
bltt  V.  Railway  Co..  60  N.  B.  72»-734:  '^nt 
even  though  the  Instmctlon  In  question,  as 
formulated,  upon  any  view  could  be  said  to 
be  a  correct  exposition  of  the  law,— which 
at  least  may  be  asserted  to  be  doubtful,— 
still  It  may  be  said  that  It  Is  so  framed  as 
to  present  the  question  to  the  Jury  as  an  ab- 
stract proposition,  and  not  In  a  manner  ap- 
plicable to  the  particular  evidence  In  this 
Cftse.  To  say  the  least.  It  certainly  would 
have  left  the  Jury  In  do\ibt  or  uncertainty  as 
to  how  It  should  be  applied  to  the  evidence 
In  this  case,  and  for  this  reason  alone  the 
court  was  Justified  In  refusing  to  give  It  An 
Instruction  Is  not  only  required  to  state  cor- 
rect legal  principles,  but  It  should  so  state 
them  that  the  Jury  may  be  able  to  apply 
them  to  the  particular  evidence  to  which 
they  are  germane."  In  any  view  of  the  case, 
the  giving  of  the  Instructions  quoted  was  er>- 
roneous.  Therefore  the  court  erred  In  over- 
ruling tbe  motion  for  a  new  trial.  The  Judg- 
ment Is  reversed,  and  the  cause  remanded, 
with  Instructions  to  sustain  the  defendant's 
motion  for  a  new  trial.  The  clerk  Is  directed 
to  Issue  the  proper  order  for  thi»  retorn  of 
the  prisoner. 

(in  Ind.  MS) 

MABMON       WHITE  ct  at 

(Supreme  Court  of  iDdlana.   Nov,  16.  1898.) 

ruoouLsn  CoitvETANCKs— KioarsovWin— 
■ODTioM  Sals. 

1,A  conveyance  of  property  to  one's  wife, 
pnrauaDt  to  agreement,  made  oetvn  marriage 
bo  convey  it  to  her  io  consideration  of  her  mar- 
rying him,  has  a  valuable  conaideration  to 
vuHMTt  it  against  attacks  of  his  creditors. 


2.  Property  conveyed  by  a  fiusband  to  Us 
wife,  though  with  intention,  known  to  her,  to 
defraud  his  eredituw.  cannot  be  reached  by 
them,  he  being  a  houaeboider,  and  the  value  of 
his  wife's  inchoate  interest  therein,  and  hU 
exemption  of  |600.  and  Urns  on  the  property 
senior  to  such  creditors,  betng  equal  to  tho  val- 
ne  thereof. 

8.  In  determining  whether  a  decree  for  sale 
of  laud  oonveyed  by  a  debtor,  through  a  trus- 
tee, to  himself  and  wife,  as  tenants  by  entire- 
ties, to  defraud  bis  creditors,  would  benefit 
them,  tbe  court  must  take  judicial  notice  that 
tbe  wife  would  be  entitled  to  a  third  of  it  as 
against  any  one  purchasing  it  at  sherlfTs  sale 
to  pay  a  Judgment  against  said  debtor. 

4.  A  wife  who  has  exp«ided  moner  ob  tbe 
house  of  ber  husband,  on  nil  agreement  to  bare 
it  conveyed  through  a  trustee  to  himself  and 
her,  as  tenants  by  entireties,  not  knowing  that 
such  conveyance  waa  to  defraud  creditors,  ■• 
entitled,  as  against  them,  to  a  Uea  for  such 
sum. 

5.  Bums*  Bev.  St.  1894.  IS  TCS-TeS  (Homer's 
Bev.  St  1897,  M  753r-75d),  requiring,  ifl  a  cer- 
tain case,  tbe  rents  and  profits  of  Uie  real  ea- 
tate  of  the  debtor,  for  a  period  not  exeeedins 
seven  years,  to  be  first  offered  on  execution 
sale,  and,  if  no  one  bids  enough  thorefor  to 
pay  tbe  judgment  requiring  the  sheriff  to  of- 
fer tbe  fee  simple,  does  not  prewt  the  aale  of 
tbe  fee,  though  the  rents  ana  probta  for  aeven 
yearB  exceed  In  value  the  Judgment  If  no  one 
bids  such  amonnt  therefor. 

Appeal  from  superior  ooor^  Marlon  county; 
Vinson  Carter,  Judgei 

Action  by  Daniel  W.  Marroon  against  Rush 
White  and  others.  Judgment  for  defendants. 
Plaintiff  appeals.  Affirmed. 

W.  V.  Booker,  tor  appellant.  J,  B.  Bell,  for 
appellees. 

MONKS,  J.  This  action  was  brought  by 
appellant  against  appellees  to  set  aside  certain 
conveyances  of  real  estate  as  fraudulent  and 
subject  the  same  to  tbe  payment  of  a  Judg- 
ment recovered  by  appellant  against  apiKlleea 
Rush  White  and  William  T.  White.  The 
court  made  a  special  finding  of  tbe  facts,  and 
stated  conclusions  of  law  thereon  In  favor  of 
appellees,  and  rendered  Judgment  according- 
ly. Tbe  only  error  assigned  Is  that  the  court 
erred  In  each  conclusion  of  law. 

The  facts  found  are  lubstantialiy  as  follows: 
Appellees  Bush  White  and  Ida  White  were 
married  In  189S.  at  which  time  Rush  White 
was  the  owner  of  a  lot  In  the  city  of  ludlan- 
apoUa  Prior  to  the  marriage  they  entered 
Into  an  oral  agreement  that  In  consideration 
of  the  marriage  of  said  Ida  li.  to  him,  said 
Rush  White  wocdd  convey  to  her  said  real 
estate  as  a  marriage  settlement  In  1896. 
Bush  White  conveyed  s^d  real  estate  to  his 
wife,  the  only  consideration  therefor  being 
said  agreement  above  named.  At  tbe  time 
of  said  conveyance  said  real  estate  was  worth 
$2,600,  and  was  subject  to  a  mortgage  for 
$1,169.  Rush  White,  at  the  time  of  making 
said  conveyance,  had  no  other  property,  ex- 
cept a  one-half  Interest  In  the  sto<^  of  grocer- 
ies, etc..  owned  by  the  firm  of  White  &  White, 
his  brother,  the  appellee  William  T.  Whit^  be- 
ing tbe  other  member  of  the  firm;  which  part- 
nership property,  Including  the  claims  owing  to 
said  flrin,  was  then  worth  91«7O0^  aod  the  to- 
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OebtedDMs  of  thti  flrni  wnm  tbeo  $1,800.  The 
firm  property  wu  on  May  IS.  180S,  mU  for 
91,4O7J08,  and  all  of  tbe  proceeds  thereof  were 
placed  In  tbe  hands  of  a  tnutee  tor  certain 
eredltora,  whose  claims  egaaled  the  proceeds 
recdved  hjr  said  trustee;  The  appellees  WU- 
Uan  T.  White  and  Mamie  White  were  max- 
rled  In  18S».  In  March,  1894.  said  WlUlam  T. 
White  purchased  a  certain  lot  In  tbe  dty  of 
Indianapolis,  parfn;  therefor  91,600  cash,  and 
assuming  tbe  payment  (tf  a  mortgase  thereon 
ftv  $000,  At  the  time  of  aald  purchase  ap- 
pellee Uamle  White  had,  as  her  separate  es- 
tate. $800  In  money.  Afterwards  it  was 
agreed  hy  pand  between  aald  husband  and 
wife  that  said  MamlSk  out  of  ha  own  meana, 
should  remodd  and  tanproTe  the  honse  on  ssld 
real  estate.  In  oonslderntlon  of  which  said 
WUUam  T.  should  cause  the  same  to  be  eon- 
▼eyed  through  a  trustee  to  himself  and  said 
Mamie,  his  wife,  to  hare  and  hold  the  same 
as  tenants  by  entireties:  and  under  said  agree- 
ment appellee  Mamie  White  expended  of  her 
own  estate.  In  Improrlng  tbe  said  real  estate 
and  for  certain  street  and  sewer  assessments, 
tbe  sum  of  $S78.  On  March  ^  1896,  said  WU- 
Uam T.  White  and  Mamie,  his  wife,  eonreyed 
said  real  estate  to  a  trustee,  who  conveyed 
ttie  same  to  them  as  husband  and  wife.  The 
consideration  for  such  conTeyance  was  tiie 
payment  of  the  said  nun  of  $873.  The  value* 
of  tbe  said  real  estate  ma  at  tbe  time  of  said 
conreyance.  and  at  the  time  of  the  trlaL  $2.- 
630.  and  tbe  rental  value  thereof  per  mouth 
$18.  At  tbe  time  of  said  conveyance  to  said 
trustee  said  WlUtam  T.  White  contemplated 
Insolvency,  and  executed  said  deed  for  tbe 
purpose— First,  of  securing  tike  p^ment  made 
by  bis  wife,  under  tbe  agreement  heretofore 
mentioned;  and,  second,  to  place  tbe  title  to 
aald  real  estate  In  the  name  of  himself  and 
wife,  ao  as  to  prevent  the  same  being  seized 
by  the  creditors  of  the  firm  of  White  &  White; 
but  appellee  bad  no  knowledge  that  her  hus- 
band was  insolvent  or  of  any  fraudulent  In- 
tent on  bis  part  At  the  time  of  said  convey- 
ance by  Rush  White  and  his  wife,  and  at  the 
time  of  tbe  conveyance  by  WlUlam  T.  White 
and  his  wife  to  said  trustee,  tbe  firm  of  White 
A  White  was  indebted  to  appellant  on  contract 
In  tile  sum  of  {183.53,  for  which  appellant 
afterwards  recovered  a  Judgment  a^nst  f<nld 
appellees  Rush  White  and  William  T.  White. 
AppeUeee  Rush  White  and  WlUlam  T.  White 
were  at  the  time  of  making  said  conveyances, 
and  now  are,  bousebolders  residing  In  Marlon 
eonnty,  Ind.  The  court  found,  as  a  condu- 
slon  of  law,  that  appellant  was  not  entitled  to 
have  either  tract  of  said  real  estate  subjected 
to  sale  te  pay  olT  bis  Judgment. 

The  finding  does  not  show  that  tbe  convey- 
ance iJfr  Rush  White  to  his  wife,  Ida  U  White, 
was  made  with  a  fraudulent  Intent  or  purpose, 
or  that  sbe  had  any  knowledge  of  such  Intent 
or  purpose,  but  It  was  found  that  tbe  constdera- 
tim  for  said  conveyance  to  her  was  her  agree- 
ment V>  manr  him.  Hits  was  a  valuable  con- 
UdenuloD.  Stata  t.  Oibora,  148  Ind.  671, 877. 


era  42  N.  E.  021.  and  antboritlca  cited;  6  Am. 
ft  Eng.  Enc.  Law  (2d  Ed.)  724;  Walt,  Fraud. 
Conv.  i  212. 

It  la  evident  that  ti»  oonrt  did  not  or  In  the 
eondnslon  of  law  that  appelant  was  not  en- 
titled to  have  the  real  estate  oonv^ed  to  ap- 
pellee Ida  Ij.  White  sold  to  pay  hla  Judgment. 
Besides,  the  conveyance  by  Rush  White  to  Ma 
wife  did  not  harm  appellant,  for  the  reason 
tiiat  at  the  thne  said  conveyance  waa  made 
said  Bush  White  waa  a  householder,  and  had 
no  property  out  of  which  he  could  <dalm  fba 
ez«nptioa  of  $600  eicept  aald  real  estete. 
Bla  wife,  Ida  L.,  waa  entiUed  to  we-thlrd 
in  value  of  said  real  estate  as  againat  aald  ap- 
peDants,  under  section  2668,  Bumaf  Bev.  8t 
1894  (section  2S0S,  Homer's  Bev.  8t  189TK 
If  the  same  was  sold  at  execution  sale  on  said 
Judgment  She  was  also  entiUed  to  have  aald 
mortgage  for  $1,166  paid,  If  It  could  be  dons^ 
without  encroaching  oa  ber  Interest  In  said 
real  estate.  Kelly  Canary,.  129  Ind.  400, 
4(^  29  N.  E.  11,  and  cases  dted;  Pnmanco 
T.  Emley,  126  Ind.  419,  26  N.  E.  167. 

It  Is  proper^  therefore,  to  charge  the  amount 
of  said  mortgage  agiUnst  s^  real  estate 
after  deducting  tbe  value  of  her  Interest 
therein.  Ttn  value  of  said  real  estate,  aftw 
deducting  the  nine  of  said  Ida  L.*!  interest 
therein,  which  she  could  teke  as  against  a 
purchaser  at  execution  sale  on  aald  Judgment, 
was  $1,733.34.  The  amount  of  the  mortgage, 
$1,168,  and  the  $600  exemption,  e<iual  $1,766; 
ao  that.  If  said  real  estate  had  been  sold  to 
pay  appellees'  claim  at  tbe  date  said  deed  waa 
made,  for  Its  fall  value,  which  was  $1,766, 
subject  to  the  Inchoate  Interest  of  the  wife, 
tbe  proceeds  would  not  have  been  sufficient 
to  pay  the  mortgage  and  the  exemption  al- 
lowed appellee  Rush  White.  It  followa,  there- 
fore, that,  even  If  Rush  White  had  conveyed 
said  real  estete  with  the  fraudulent  Intent  ot 
cheating  and  defrauding  his  creditors,  ot 
which  latent  bis  wife  bad  knowledge,  and  the 
spedal  finding  had  so  stated,  appellant  would 
not  hare  been  damaged  thereby,  and  would 
not,  therefore,  bave  been  entitled  to  any  relltf 
In  tills  action.  Bank  v.  Bolen,  121  Ind.  801. 
806,  807,  23  N.  B.  146,  and  cases  cited:  Moss 
V.  Jenkins,  146  Ind.  688,  599,  46  N.  E.  789. 

Tbe  rule  In  such  case  Is  that  when  a  debtor  la 
a  householder,  and  conveys  or  transfers  bis 
property  to  defraud  his  creditors,  of  which 
fraudulent  Intent  bis  grantee  or  transferee  has 
notice,  his  creditors  cannot  reach  such  proper- 
ty, If  the  value  of  tbe  wife's  Interest  therein,  the 
debtor's  exemption  of  $000,  and  all  liens  on 
such  property,  senior  to  such  creditors,  egnal 
or  exceed  tbe  value  of  the  property  so  con- 
veyed or  transferred.  Moss  v.  Jenkins,  su- 
pra. A  different  question  Is  presented  con- 
cerning the  real  estate  conveyed  by  tbe  trus- 
tee to  William  T.  White  and  his  wife.  It 
cannot  be  said,  as  a  matter  of  law,  that  the 
inchoate  Interest  of  Mamie  White  In  the  real 
estate  of  ber  husband  conveyed  to  the  trus^ 
tee,  and  by  him  reconveyed  to  her  and  bet 
buaband,  wa%  at  tiiat  tlnHb  worth  $876,  cm» 
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tbird  of  1^,630,  the  valve  of  said  real  estate 
aa  fonnd  by  the  court  when  said  conveyance 
was  made.  If  a  husband  conveys  real  estate 
by  a  deed  In  which  his  wife  does  not  join,  it 
Is  not  tme,  as  a  matter  of  law,  that  the  value 
of  her  inchoate  Interest  In  said  real  estate  is 
one-third  the  value  of  said  real  estate.  In 
such  case  she  is  not  entitled  to  any  part  of 
said  real  estate  unless  she  survives  her  hus- 
band. She  may  not  survive  him,  in  which 
case  the  title  of  the  husband's  grantee  would 
be  as  perfect  as  if  she  had  Joined  in  the  deed; 
or  her  husband  may  Utc  many  years  after 
the  deed  Is  made,  and  not  untfl  his  death 
would  she  be  entitled  to  one-third  of  said  real 
estate,  under  section  2652,  Burns'  Rev.  St. 
1804  (section  2191,  Homer's  Rev.  St  1897). 
It  is  clear  that  the  value  of  such  Interest  In 
such  a  case  Is  a  question  of  fact,  to  deter- 
mine which  many  elements  beside  the  value 
of  the  land  must  be  considered.  The  only 
case  In  which  It  can  be  said  that  the  value  of 
the  Inchoate  Interest  of  the  wife  In  the  land 
of  her  husband  Is  one-third  the  value  of  such 
land  is  when  such  land  is  sold  under  execu- 
tion or  decretal  order,  and  the  title  thereto 
vested  Id  the  purchaser.  Bums'  Rev.  St 
1894,  S  2669  (Horner's  Rev.  St  1897,  S  2508). 
In  determining  whether  a  decree  for  the 
sale  of  the  real  estate  held  by  William  T. 
"WTiIte  and  wife,  as  tenants  by  entireties, 
would  be  of  any  ultimate  benefit  to  appel- 
lant, it  was  the  duty  of  the  trial  court,  and 
is  the  duty  of  this  court,  to  take  Judicial 
notice  of  the  fact  that  under  the  law  said 
Mamie  White  was,  and  would  be,  entitled 
to  one-third  of  said  real  estate  as  against 
appellant  or  any  other  person  purchasing 
the  same  at  sheriff's  sale  to  pay  appel- 
lant's Judgment  The  special  finding  shows 
that  appellee  Mamie  White  had  no  knowl- 
edge of  any  fraudulent  Intent  on  the  part 
of  her  husband,  and  that,  under  the  con- 
tract that  said  real  estate  should  be  con- 
veyed to  her  and  her  husband,  she  paid  street 
and  sewer  assessments  against  said  real  es- 
tate, and  for  Improving  said  real  estate,  in 
all  the  sum  of  $873.  The  rule  is  that  when 
the  purchaser  has  not  been  guilty  of  any 
positive  fraud,  and  the  circumstances  are 
such  as  make  it  highly  Injurious  and  inequi- 
table as  to  the  creditors  for  the  conveyance 
to  stand,  the  same  may  be  set  aside,  upon 
such  terms  as  will  protect  a  purchaser  whose 
purchase  Is  only  constructively  fraudulent 
Smith  v.'Selz,  114  Ind.  229.  234,  16  N.  E.  624; 
Bank  v.  Smith,  149  Ind.  443,  49  N.  E.  376,  and 
cases  cited.  Under  this  mle,  for  the  $873 
paid  by  appellee  Mamie  White  for  Improve- 
ments on  said  real  estate,  and  for  street  and 
sewer  assessments,  she  was  entitled  to  a  lien 
thereon.  Junior  only  to  the  mortgage  for  $500. 
The  value  of  the  real  estate,  as  found  by  the 
court  was  $2,630.  Mamie  White  would  be 
entitled  to  the  undivided  one-third  of  said 
real  estate  if  sold  to  satisfy  appellant's  Judg- 
ment. The  value  of  the  real  estate  to  be 
sold  would  be  $2,630,  less  $876.66,  the  value 


of  her  one-third,  which  Is  $1,'^34.  To  de- 
termine whethw  the  ssle  of  said  real  estate 
on  execution  to  pay  said  Judgment  would  be 
of  any  ultimate  benefit  to  appellant  the  fol- 
lowing sums  must  be  deducted  from  the  value 
of  said  real  estate,  because  they  must  be 
paid  out  of  the  proceeds  of  said  sale  before 
any  part  thereof  could  be  applied  upon  ap- 
pellant's Judgment: 

Amount  paid  by  Mamie  White  for  im- 
provements on  said  real  estate  and 
for  street  and  sewer  assessments  f  873  00 

Mortgage  on  said  real  estate   600  00 

Amount  of  exemption  allowed  Wil- 
liam T.  White,  resident  householder      600  00 

l^>tal   $1,978  00 

The  amount  to  be  paid  out  of  the  proceeds 
of  the  sale  of  the  property,  if  sold  to  pay  ap- 
pellant's Judgment  Is  $219.66  in  excess  of  the 
value  of  the  interest  in  said  real  estate  sutn 
Ject  to  sale.  It  is  evident,  therefore,  that 
the  appellant  was  not  damaged  by  the  con- 
veyance of  said  real  estate  to  Mamie  White. 

Appellant  Insists,  however,  that  under  the 
provisions  of  sections  765-768,  Bums'  Bev. 
St  1894  (sections  753-756,  Homer's  Rev.  St 
1897),  the  owner  of  a  Judgment  is  required  to 
purchase  "the  rents  and  profits"  of  his  debt- 
or's real  estate  at  the  amount  of  his  judg- 
pient,  Interest,  and  cost,  provided  the  same 
does  not  exceed  two-thirds  of  the  appraised 
value  thereof  for  a  period  not  exceeding  seven 
years;  that  Is,  that  such  owner  of  such  a 
judgment  is  required  to  purchase  the  rents 
and  profits  of  such  real  estate  at  execution 
sale  for  such  period,  not  exceeding  seven 
years;  that  two-thirds  of  the  rental  value  of 
such  real  estate  for  such  period  would  equal 
the  amount  of  the  Judgment,  Interest,  and 
cost;  that  In  this  case,  as  the  two-thirds  of 
the  rental  value  for  seven  years  Is  in  excess 
of  appellant's  Judgment,  Interest  and  cost.  If 
the  court  ordered  said  real  estate  sold  to  pay 
said  Judgment  appellant  would  be  required  by 
said  sections  765-768  (sections  753-756).  su- 
pra, to  purchase  the  rents  and  profits  of  said 
real  estate  on  such  order  for  such  period;  that 
two-thirds  of  the  rental  value  for  such  period 
would  equal  the  amount  of  the  Judgment 
principal,  interest,  and  cost,  which  period  be 
estimates  would  be  21  months;  that  there- 
fore, the  greatest  Interest  appellant  could  ac- 
quire in  said  real  estate  would  be  a  leasehold 
interest  for  21  months,  and  the  legal  title  of 
the  husband  therein  would  not  become  ab- 
solute and  vested  in  the  purchaser  at  sheriflfs 
sale,  which  Is  required  by  section  2669  (2508), 
supra,  i>efore  the  inchoate  interest  of  the  wife 
would  be  vested  In  her;  and,  such  being  the 
case,  that,  In  determining  whether  the  con- 
veyance of  said  real  estate  damaged  appel- 
lant, it  was  not  proper  to  estimate  the  value 
of  her  inchoate  interest  In  said  real  estate  at 
one-third  of  the  whole  value  of  said  real  es- 
tate. It  is  only  on  the  theory  that  his  con- 
struction of  sections  76i5-768  (sections  753- 
756),  supra,  Is  correct  that  appellant  Insists 
that,  in  determining  whether  appellant  was 
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damaged  hj  utld  conTcyance,  It  ia  not  propto 
to  count  tbe  valne  of  Mamie  Wblte'a  Interest 
In  laid  real  estate  at  one-tblrd  tbe  value 
thereof,  and  deduct  Uie  same  from  ttae  Talne 
of  Mid  real  estate.  Bald  sections,  howerer, 
will  not  bear  sacb  construction.  If  appel- 
lant procured  an  ordor  to  sell  said  real  estate 
to  pay  bis  judgment,  be  would  not  be 
quired  to  sdl  flie  rents  and  profits  <tf  tbe 
same  for  a  period  not  exceeding  seven  years. 
Said  sections  only  require  that  the  rents  and 
profits  of  tbe  real  estate  for  a  period  not  ex- 
ceeding seren  years  be  first  offered,  and.  If 
DO  one  bids  enougb  therefor  to  pay  said  jadff> 
ment  and  InterMt  and  cost,  tben  It  Is  tbe  duty 
of  tbe  sheriff  to  offer  tbe  fee  simple.  Tbe 
fact  ttiat  tbe  rents  and  profits  of  tbe  real  es- 
tate, or  two-thirds  thereof,  for  seven  years, 
exceed  In  value  tbe  judgment.  Interest,  and 
CMt,  does  not  prevent  tbe  sale  of  said  real 
estate  In  fee  simple  on  necutlon  to  pay  such 
Judgment.  Tbe  statutes  only  require  such 
rents  and  profits  to  be  first  offered  for  sale, 
and.  if  no  bid  is  received  therefor  snfflclent 
to  pay  the  Judgment,  Interest,  and  cost,  the 
sheriff  must  sell  the  fee  simple  of  tbe  real 
estate  to  pay  such  Judgment  Finding  no 
error  in  tbe  record,  tbe  Judgment  la  affirmed. 


(Ul  Ind.  464) 

HBNRIUi£S  V.  STATE)  ex  rel.  ROBISON. 
<Sapreme  Court  of  Indiana.    Not.  17,  189S.) 

BCEOOL  Dl&TKIOT— EbTABUSBHBKT. 

Bams'  Rev.  SL  1894. 1  6001  fRev.  SL  1881, 
I  4512;  Acts  1877,  p.  125),  proTides  that  trna- 
teea  of  two  or  more  adjacent  townships  may, 
on  petition,  establish  a  new  school  dlatrict,  and 
build  a  new  school  house  therein,  at  their  Joint 
expense;  that  on  the  presentation  of  such  pe- 
tition the  tmstees  shall  determine  whether 
lucb  .pet]th>D  be  granted,  and  take  such  fur- 
ther action  aa  necessary.  From  their  decision 
appeals  are  allowed,  nnder  section  6028  (sec- 
tion 4537),  to  tbe  county  snperintMident,  whose 
decision  u  final  HOi,  that  the  proceeding  to 
establish  a  school  must  1>e  initiated  by  petition, 
and,  whether  tbe  tnutees  agree  to  the  petition 
or  refuse  it,  an  appeal  Hes  to  tbe  snpenntbnd- 
ent  ■ 

On  petition  for  rehearing.  Overruled. 
For  prior  opinion,  see  SO  N.  E.  559. 

HOWARD,  J.  It  was  held  In  tbe  principal 
opinion  that  tbe  proceedings  before  the  trus- 
tees were  taken  In  compliance  with  the  stat* 
utes,  but  that  the  action  of  Trustee  Ulller  In 
purchasing  land  for  the  school  house,  and  of 
the  county  superintendent  in  approving  such 
purchase,  was  wholly  unauthorized.  The  ap- 
pellant bad  moved  to  modify  the  judgment 
so  that  no  writ  should  Issue  to  order  tbe  erec- 
tion of  a  school  house  on  the  land  so  unlaw- 
fully purchased,  and  we  held  that  tbe  judg- 
ment should  be  so  modified.  We  are  unable 
to  understand  why  appellant  himself  should 
now  complain  of  the  holding  so  made.  Under 
tbe  judgment  as  modified,  no  further  action 
can  be  taken  for  tbe  construction  of  the 
building  on  tbe  land  purcbased,  and  that  Is 
all  appellant  asked  or  could  aak.  Hie  action. 


as  taken  and  pursued,  has  ended  In  his  fitvor. 
It  Is  true  that  new  proceedings  may  be  com- 
menced. Tbe  trustees  may  go  ahead,  and 
agree  upon  a  site  and  stmctnre  for  tbe  i»o- 
posed  schotd;  or  the  patrons  vt  tbe  scbwd 
may  file  a  new  petition.  In  whidi  these  mat* 
ters  Shan  be  provided  for.  It  Is  not  true, 
therefore,  that  the  statutes,  as  construe  by 
tbe  court,  leave  tbe  establlsbment  of  such  a 
school  to  tbe  arbitrary  discretion  of  either 
trustees  or  superintendent  The  proceedings 
must,  in  each  Instsnce^  be  Initiated  by  peti- 
tion of  tiie  school  patrons.  Whether  tbe 
trustees  agree  to  the  petition  or  refuse  to 
agree  to  It  there  may  be  an  appeal  to  the 
superintendent  If  the  people  d  the  state 
destare  stm  further  limitation  on  tbe  powers 
of  school  officers  In  this  matter,  they  may, 
of  couTK,  secure  It  1^  legislative  action,  but 
Ibe  courts  can  do  no  more  than  interpret  or 
construe  the  law  aa  It  Is  written.  Petitka 
overruled. 


(152  Ind.  ») 

STITDABAKEB  V.  BTDDABAKBR  et  aL  ^ 
(Suprame  Oonrt  vt  Indiana.   Nov.  IT.  189&> 
Public  Ditcs— Cotucnov  or  AssBssicaKT— IS- 

nriTCTIO:?— DOTIBS  OT  GOMWBBIOKBltS— 
RlOBTB  or  LAirf>OWJTBR. 

1.  A  landowner  cannot,  by  a  suit  to  enjoin 
tbe  collection  of  an  aaseesment  obtain  a  review 
of  the  assessment  of  benefits  against  his  land 
by  tbe  construction  of  a  public  ditch. 

2.  If  proceedings  In  regard  to  the  conatrne- 
tioQ  of  a  public  ditch  sre  absolutely  void,  a 
snit  to  enjoin  the  collection  of  an  asaessnient 
for  Its  conatnictioQ  Is  maintainable,  but  if  not 
Toid,  plaintiff  cannot  prevail,  no_  matter  how 
erroneous  or  irregular  the  proceedinps  were. 

8.  Under  Acts  1881,  p.  456.  I  fi  {Bums'  Rev. 
8t  1894,  {  6098).  providlnff  for  reports  hf  ths 
enirineer  appointed  to  superintend  the  constmc- 
tion  of  a  public  ditch,  it  is  the  duty  of  the  en- 
gineer so  appointed  to  see  that  tiie  work  of 
constmcting  the  ditch  Is  fully  completed  aa 
provided  In  tbe  specifications. 

4.  Notwithstanding  the  absence  of  any  ex- 
press provision  in  Acts  1891,  p.  455  (Barns' 
Rev.  St.  1804,  S  6690  et  seq.),  providing  for  ttae 
construction  of  public  ditches,  requiring  the 
board  of  commissioners  to  determine  from  tbe 
engineer's  report  when  such  ditch  baa  been 
completed  according  to  the  plans  and  speclficar 
tiona,  the  law  implies  that  the  iward  shall  per- 
form that  duty,  and  a  landowner  has  a  nght 
to  appear  before  the  board  and  question  such 
completion. 

6.  The  colleetim  of  an  assessment  for  tbe 
coastmction  of  a  puUIc  ditch  will  not  be  en- 
joined on  the  ground  that  the  work  on  the 
ditch  is  not  completed  according  to  its  plans 
and  Rpeclfica tiona. 

6.  Where  a  portion  of  tbe  assessment  tor  a 
public  work  Is  valid,  tbe  complaint  in  an  action 
to  enjoin  the  collection  of  tbe  InvaUd  portion, 
must  allege  a  tender  of  tbe  valid  portion,  and 
a  keeping  of  such  tender  good  by  a  payment  o( 
it  Into  court- 
Appeal  from  circuit  court.  Wells  oounty; 
B.  C.  Vaughn,  Judge. 

Suit  by  Dlllla  M.  Studabaker  against  George 
W.  Studabaker  and  others,  as  offlclals  of 
Wells  county,  for  an  injunction.  From  an 
order  sustaining  defendants'  demurrer  to  the 
complaint,  plaintiff  appeals.  Afllnned. 
■Rebaariiig  dsolad. 
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Mock  &  Sons,  for  appellant  Daile7,  Sim- 
mons &  Dalley,  for  appellees. 

JORDAN,  J.  Appellees  are  the  auditor  and 
treasurer  of  Wells  county,  and  appellant  un- 
successfully sougbt  to  enjoin  them  from  sell- 
ing her  real  estate  In  satisfaction  of  a  lien 
existing  against  It  growing  out  of  benefits 
assessed  for  tbe  construction  of  a  public 
ditch.  The  complaint  Is  In  two  paragraphs, 
the  facta  alleged  In  each  being  substantially 
alike.  The  lower  court  held  each  paragraph 
of  the  complaint  Insufficient  on  demurrer, 
and  this  ruling  la  Un  only  «TDr  assigned  In 
this  appeal 

The  first  paragraph  of  the  complaint,  by  Its 
averments,  substantially  discloses  that  In 
June,  1S92,  tinder  an  act  of  the  legislature  en- 
titled "An  act  concerning  drainage,"  etc.,  ap- 
proved March  7,  1891,  a  petition  for  the  con- 
struction of  a  ditch  was  presented  to  the 
board  of  commissioners  of  Wells  county. 
Rnch  proceedings  were  had  thereon  that  the 
board  appointed  three  viewers,  who  report- 
ed favorably  on  the  construction  of  the  pro- 
posed ditch,  and  designated,  the  line  or  the 
route  over  which  It  should  be  located,  the  man- 
ner of  Its  construction,  and  the  estimate  of  Its 
cost,  and  assessed  benefits  to  the  respective 
tracts  of  land  which  would  be  benefited  by  the 
work.  Including  the  real  estate  of  appellant- 
all  of  which  matters  set  forth  In  such  report  of 
the  viewers  appear  to  have  been  confirmed  and 
approved  by  the  l>oard,  and  the  ditch  was  or- 
dered to  be  established  and  constructed;  and, 
for  the  purpose  of  carrying  this  order  into 
eflfect,  the  board  appointed  the  surveyor  of 
the  county  as  an  engineer  to  superintend  the 
ronstructlon  of  the  ditch.  Contracts  for  the 
ronstructlon  of  the  Improvement  were  let  ac- 
cordingly, the  contractors  executing  bonds  as 
required  by  law.  The  board  of  commission- 
ers appear  to  have  issued  bonds  of  the  coun- 
ty, and  negotiated  them,  to  raise  money  nec- 
essary to  pay  the  cost  and  expenses  incident 
to  the  construction  of  the  ditch.  After  let- 
ting the  work  the  board  directed  that  the  as- 
sessments against  the  lands  be  placed  upon 
the  ditch-tax  duplicate,  whldi  order  was  ac- 
cordingly carried  Into  effect  by  the  auditor. 
The  complaint  avers  that  the  auditor  "wrong- 
fully, unlawfiilly,  and  without  right"  placed 
upon  the  tax  duplicate  against  plaintiff's  real 
pfitate  the  sum  of  $1,422.21,  and  It  Is  alleged 
that  said  assessment  Is  unjust  and  void,  for 
the  following  reasons:  "First,  that  said 
ditch  was  never  constructed  according  to  said 
plans  and  specifications,  as  mentioned  in 
said  report  and  as  confirmed  by  said  board  of 
commissioners.  In  the  following  particulars, 
to  wit:  That  the  excavation  of  said  ditdi 
was  made  with  a  dredge,  and  the  banks  of 
said  ditch  were  made  perpendicular  and  un- 
even, with  no  slope  whatever,  and  the  bot- 
tom of  said  ditch  was  uneven.  In  holes,  and 
covered  with  loose  dirt;  that  the  dirt  watf 
thrown  out  In  piles,  and  no  slope  whatever 
given  aame.**  As  a  second  reason.  It  Is  stat 


ed  tiiat,  notwithstanding  the  specifications 
required  the  ditch  to  be  of  certain  width  from 
stake  No.  248  to  stake  No.  SOI,  the  board  of 
commissioners,  without  any  "legal  notice, 
and  contrary  to  law,  and  In  disregard  of 
plalntlfTs  rights,"  after  the  contracts  for  the 
construction  of  the  ditch  had  been  let,  and 
after  the  assessments  had  been  made,  by  an 
order  entered  of  record,  changed  the  speci- 
fications 80  as  to  diminish  the  width  of  the 
ditch  between  the  aforesaid  mentioned 
stakes.  It  Is  further  averred  that  the  con- 
tractors have  been  discharged,  and  that  thf 
commissioners  do  not  propose  to  complctp 
the  ditch,  and  that,  owing  to  the  fact  that 
the  construction  of  said  work  has  not  t>eeit 
completed  according  to  the  original  specifi- 
cations, the  work  is  of  no  benefit  to  the  lands 
of  the  plalntlSt;  a&d  that  said  lands  have 
been  advertised  for  sale  on  February  8,  1897. 
by  the  auditor  of  the  oojmty,  who  is  pro- 
posing to  sell  the  same  to  satisfy  an  Install- 
ment of  said  ditch  assessment,  amounting  to 
$489.87.  The  plaintiff.  It  te  alleged,  "has 
paid  all  the  taxes  justly  due  from  him**; 
and  the  prayer  of  the  plaintiff  Is  that  a  re- 
straining order  be  granted,  restraining  the 
sale  of  the  land  In  satisfactlcm  of  the  in- 
stallment mentioned,  and  that  the  assess- 
ments, on  final  hearing,  be  adjudged  void, 
and  the  defendants  be  perpetually  enjoined 
from  enforcing  the  payment  thereof. 

The  act  under  which  the  proceeding  was 
bad  before  the  board  of  commissioners  to 
construct  the  ditch  in  controversy  was  en- 
acted In  1891.  See  Acts  1891,  p.  455  (Boms' 
Rev.  St.  1894,  I  5690  et  seq.)-  The  first  sec- 
tion of  this  statute  authorizes  the  board  of 
commissioners  to  locate  and  construct  any 
ditch,  five  miles  and  more  In  length,  upon 
the  filing  of  the  required  petition.  Section  2 
designates  the  number  of  landowners  who 
must  petition  for  the  improvemmt  and  pro- 
vides what  facts  shall  be  set  forth  in  the 
petition,  etc.  The  next  section  provides  for 
the  appointment  of  three  viewers,  sad  pre- 
scribes their  duties,  and  the  character  of  the 
report  which  they  are  requbred  to  make  to 
the  board  of  commissioners,  etc.  Section  4 
relates  to  the  time  to  be  tlxed  for  hearing  the 
particular  matters  and  things  set  out  In  the 
report  of  the  viewers;  also  as  to  ^e  required 
notice  to  be  given  to  the  several  landowners 
of  the  time  fixed  for  the  hearing  of  the  re- 
port. Section  6  provides  for  the  meeting 
of  the  board,  the  time  fixed  to  hear  the  re- 
port, and  authorizes  the  commissioners,  if 
they  find  it  to  be  fair  and  just  according  to 
benefits,  to  approve  and  confirm  the  same. 
Sections  6  and  7  relate  to  taking  appeals  to 
the  circuit  court  by  any  a^^i^leved  party;  and 
section  8  makes  provisions  for  fixing  a  time 
to  let  the  contracts  for  the  construction  of 
the  work,  and  further  provides  that  the  sur- 
veyor or  engineer  appointed  by  the  cummis- 
sloners  shall  be  directed  by  them  to  superin- 
tend the  letting  of  such  contracts,  and  re- 
quires the  contractors  to  esecote  bonds  cone 
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dltloned  for  the  faltbful  performance  of  their 
cootracta,  and  for  the  completion  of  the  work 
within  the  time  fixed  therein.  Section  9, 
among  other  things,  proTldea  for  the  gurrey- 
or  or  engineer  appointed  to  superintend  the 
construction,  after  he  has  let  out  the  work, 
to  make  a  report  of  his  doings  to  the  andltor, 
who  is  authorlMd  to  approve  the  bonds  of 
the  contractors.  The  board  of  commission- 
ers, under  this  section,  after  the  report  of  the 
engineer  is  made,  Is  authorized  to  either  ai>- 
prove  or  dlsapprore  the  contracta  let  by  him; 
:ind  It  Is  provided  that  each  contractor  shall 
be  liable  on  his  bond  for  all  delays  after 
the  expiration  of  the  time  fixed  for  the  com- 
pletion of  his  respective  Job,  and  for  the  pay- 
ment of  all  damages  which  shall  accme  t>y 
reason  of  his  failure  to  complete  the  same 
within  the  time  required.  Section  10  pro- 
vides that  a  Job,  not  completed  within  the 
prescribed  time,  shall  be  resold,  without  no- 
tice, to  the  lowest  responsible  bidder,  but 
the  same  shall  not  be  sold  for  a  sum  greater 
than  the  estimate,  nor  shall  it  be  sold  a  sec- 
ond time  to  the  same  party.  Sections  11, 
12,  and  IS  provide  that  when  the  cost  and  ex- 
pense of  construction  and  all  compensation 
and  damages  are  ascertained,  the  commis- 
sioners are  to  meet  and  determine  at  what 
time  and  In  what  numb^  of  assessments  they 
will  require  the  same  to  be  paid,  and  are 
authorized  to  order  the  assessments,  as  con- 
firmed by  them,  to  be  placed  upon  the  tax  du- 
plicate against  the  lands  assessed;  and.  In  or- 
der to  raise  money  to  pay  such  cost  and  ex- 
penses, the  board  is  empowered  to  Issue  and 
negotiate  the  bonds  of  the  county,  such 
bonds  to  be  secured  and  payable  out  of  the 
money  derived  from  the  assessments,  and 
not  otherwise.  Assessments  against  the 
lands  benefited,  as  provided  by  section  12, 
nte  made  a  first  and  paramount  lien  thereon, 
In  the  same  manner  and  form  as  other  tax- 
es. Section  14  makes  the  surveyor  or  en- 
gineer, auditor,  board  of  commissioners,  and 
clerk  of  the  circuit  court  liable  to  a  fine  of 
125  for  the  neglect  of  any  duty  Imposed  by 
the  act  in  question;  and  section  17  declares 
that  the  collection  of  taxes,  under  the  act, 
shall  not  be  enjoined  nor  declared  void  In 
consequence  of  any  technical  error  commit- 
ted by  the  viewers,  engineer,  county  auditor, 
or  board  of  commissioners;  and  section  19  di- 
rects that  the  engineer  appointed  to  supers 
intend  the  work  shall  give  a  bond  tor  the 
falthfnl  performance  of  his  duties,  and  au- 
thorizes an  action  tberepn  by  any  pOTBon 
aggrieved  by  bla  failure  to  dfachazge  such  du- 
ties. By  section  21,  after  the  construction  of 
the  ditch,  the  landownera  through  whose 
land!  It  iB  established  are  required  to  keep  It 
open  and  free  from  obstmctloni. 

It  to  eniarent,  we  tlilnk.  that  the  prorlalons 
of  the  above  act  are  ample  fbr  the  complete 
c<nuitnicti«i  of  any  ditch  proposed  and  au- 
thorized to  be  eataUIshed  or  constmcted 
thereunder.  The  complaint,  however,,  pro- 
ceeds upon  the  theory  that  the  Installmott  of 
the  benefits  assessed  asalnst  the  hind  of  ap- 


pellant, for  the  payment  of  which  appellees 
are  proposing  to  sell  her  real  estate.  Is  abso- 
lutely void,  for  the  reason  that  the  ditch  has 
not  been  completed  as  provided  for  under  the 
original  specifications.  The  facts  and  mat- 
ters alleged  In  the  complaint,  and  upon  which 
appellant  bases  her  right  to  an  injonction,  do 
not  pertain  to  the  original  proceedings  to  es- 
tablish the  ditch.  Neither  the  proceedings 
under,  which  the  work  of  constructing  the 
ditch  was  Inaugnrated,  nor  the  assessments 
as  originally  confirmed,  nor  the  final  order  di- 
recting the  proposed  work  to  be  carried  Into 
effect,  are  challenged,  and  all  of  said  proceed- 
ings or  acta  of  the  commissioners,  under  the 
facts,  must  be  presumed  to  have  been  In  all 
respects  regular,  and  as  conforming  to  the  re- 
quirements of  the  law.  The  complaint  does 
not  Impute  any  invalidity  to  the  proceedings 
establishing  the  ditch  for  the  reason  that  the 
board  of  commissioners  was  not  invested  with 
Jurisdiction  over  the  subject-matter  or  on  ac- 
count of  the  absence  originally  of  notice  to 
appellant,  whose  land  Is  affected  by  the  con- 
struction of  the  improvement  By  the  provi- 
sion of  section  17  of  the  act  Itself,  which  pro* 
vision  is  but  a  recognition  of  the  general  prin- 
ciple, no  irregularity  upon  the  part  of  the 
board  of  commissioners,  or  other  designated 
officials,  can  be  made  available  to  defeat,  by 
injunction,  the  collection  of  taxes  ordered  to 
be  levied  for  the  construction  of  the  work. 
That  a  landowner  cannot,  by  a  suit  for  an  In- 
junction, obtain  a  review  of  the  assessment 
of  benefits  against  his  land  for  the  construc- 
tion of  a  public  ditch,  is  settled  by  onr  deci- 
sions. If  such  proceedings  are  absolutely 
void,  a  suit  for  an  Injunction  can  be  main- 
tained; but,  If  not  void,  the  plaintiff  cannot 
prevail,  no  matter  how  erroneous  or  irregular 
such  proceedings  may  be  shown  to  have  been. 
Montgomery  v.  Wasem.  116  Ind.  343,  15  N.  B. 
795,  and  19  N.  S.  184;  Indianapolis  &  C.  G. 
H.  Co.  V.  State,  105  Ind.  37,  4  N.  B.  316;  Su- 
nler  v.  MHler.  105  Ind.  883,  4  N.  B.  S67;  Cauld- 
well  V.  Curry,  03  Ind.  863;  Muncey  v.  Joest, 
74  Ind.  409;  Shrack  v.  Covault,  144  Ind.  260, 
43  N.  B.  229;  Duncan  v.  Lankford,  145  Ind. 
145,  14  N.  B.  12. 

There  Is  no  doubt  but  what  It  Is  the  duty, 
under  the  law,  of  the  engineer  who  Is  appoint- 
ed by  the  board  as  a  superintendent,  to  see 
that  the  work  of  constructing  the  ditch  Is  ful- 
ly completed,  as  provided  by  the  order  of  the 
board  and  the  terms  of  the  contract  Bacer 
V.  state,  131  Ind.  3U3,  31  N.  B.  81.  If  a  con- 
tractor  fails  or  neglects  to  complete  fiia  Job 
according  to  his  contract,  the  engineer  Is  cer- 
tainly the  proper  person,  and  is  invested  with 
the  power  to  have  the  Job  resold,  aa  provided 
by  section  10  of  tiie  act  in  qoestton.  See  Oom- 
misstoners  v.  Krauss,  6S  Ohio  St.  628,  42  N.  B. 
831.  While  there  Is  no  express  provision  tai  Oie 
statute  requiring  the  board  to  determine  when 
the  dltdh  has  been  competed  as  ordered  and 
designated  In  the  contract  of  the  contractors, 
still  the  hiw  fairly  Imi^es  and  taitends  that  the 
board  shall  perform  this  duty.  It  Is  an  elemen- 
tary  rule  that  the  grant  at  a  priaclpal  power 
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carries  with  It  all  necessary,  subsidiary,  or  Im- 
plied powers.  Hence  tbe  board  of  commis- 
sioners, under  the  express  authority  conferred 
upon  it  bj  tbe  statute  to  order  the  construc- 
tion of  such  public  Improvement,  is  investea 
,wltta  such  Incidental  or  Implied  powers  as  are 
necessary  to  fully  carry  out  the  completion  of 
the  work.  The  discharge  of  such  duties  Is 
as  Incumbent  upon  tho  board  as  are  those 
expressly  Imposed. 

In  practice.  It  may  be  asserted  that  the  law 
contemplates  that  the  matter  of  tbe  petition 
for  the  proposed  ditch,  or  other  Improvement, 
shall  remain  upon  the  docket  of  the  board  of 
commissioners  until  tbe  final  completion  of 
the  -wotk.  The  law,  nndonbtedly,  further  con- 
templates that,  when  the  work  is  completed 
according  to  contract,  the  engineer,  who  acts 
as  a  superintendent,  Is  to  make  a  final  report 
to  the  board  for  Its  approTal,  and  one  of  the 
essential  mattets  to  be  determined  by  the 
board  In  approving  such  report  is  whether  or 
not  the  work  has  been  completed  according 
to  contract  Any  landowner  whose  land  Is 
affected  by  the  Improvement  would  certainly 
be  entitled  to  appear  before  the  board,  and 
controvert  the  question  of  the  completion  of 
the  ditch.  Smith  v.  State,  117  Ind.  167,  19 
N.  E.  744;  Perkins  t.  Harwaxd,  182  Ind.  85. 
31  N.  E.  670. 

This  view  of  the  case  Is  Incompatible  with 
tbe  contention  of  counsel  for  appellant  that 
the  law  Is  Invalid  for  the  reason  that  the 
landowner  Is  afforded  no  opportunity  to  be 
heard  In  respect  to  the  final  completion  of  the 
dltdL  Tbe  mere  fact  that  the  ditch.  In  this 
case,  has  not  been  completed  according  to  the 
plana  and  specifications,  cannot  be  accepted 
as  a  suflldent  ground  Cor  enjoining  the  aA- 
leetton  of  the  aasessment  Mnncey  t.  Joest, 
■upra.  Id  tbe  appeals  of  Indianapolis  &  0.  G. 
1L  Go.  T.  State,  snpra,  and  Racer  State, 
supra.  It  was  held  that  the  landowner  could 
not  niccessfully  Interpose,  as  a  defense  to  the 
action  to  collect  the  ditch  aasessment,  tbe  fact 
that  the  work  had  not  been  done  and  com- 
pleted as  reqolred  by  the  order  the  court 
,  B3s  remedy.  It  was  said  In  the  latter  case, 
was  to  app^  to  the  court,  whose  agent  the 
drainage  commissioner  la,  to  compel  him  and 
the  contractor  also  to  perform  tiielr  duties. 
If  the  ditch  in  dispute  has  not  been  complet- 
ed according  to  the  terms  of  the  contract, 
which  terms,  we  must  presume,  conform  to 
ttie  original  specifications  and  order  of  the 
board  of  commission's,  and  the  appellant  has 
been  damaged  by  tbe  failure  to  complete  It, 
under  the  law  ahe  has  a  remedy,  and  ample 
provisions  are  made  by  the  statute  for  enfor- 
cing the  completion  of  the  work.  But  it  Is 
evident  that,  under  the  facts,  appellant  can- 
not invoke  the  writ  ot  Injunction  to  defeat 
tlie  collection  of  the  entire  benefits  assessed 
against  her  land. 

If  any  pcartlon  at  the  taxes  In  question  is 
Invalid,  the  part  thereof  which  Is  valid  ought 
to  have  been  paid,  or  a  tender  of  the  money 
In  payment  thereof  ought  to  have  been  made, 
betoEfl  an  action  to  enjoin  the  collection  of 


the  residue  could  be  maintained,  and  such 
tender,  If  refused,  most  be  kept  good,  by  pay- 
ing the  money  Into  court.  These  facts,  in 
snch  cases,  must  be  alleged  in  the  complaint, 
or  It  will  not  be  sufficient  to  repel  a  demurrer. 
Bundy  V.  Summerland,  142  Ind.  92,  41  N.  K 
322,  and  cases  there  cited.  Even  though  It 
could  be  held  that  a  part  of  the  tax  In  dis- 
pute Is  Illegal,  the  complaint  Is  fatally  de- 
fective In  not  disclosing  that  tbe  plaintiff  has 
complied  with  the  rule  In  re8i>ect  to  payment 
or  tender.  The  averment  that  she  has  paid 
all  the  taxes  doe  Is  not  sufficient  Such  an 
averment  is  but  a  conclusion  upon  the  part 
of  the  pleader,  and  therefore  mxat  be  disre- 
garded. Neither  of  the  paragraphs  of  the 
complaint  is  sufficient,  and  tbe  demurrer  was 
properly  sustained,  and  tbe  Judgment  la  there- 
fore afOrmed. 


(ifii  lad.  4«S) 

DBMINO-GOLBORN  LUMBER  GO.  et  aL  T. 
UNION  NAT.  SAVINGS  ft 
LOAN  ASS'N. 

(Sopreme  Court  of  Indiana.    Nov.  22.  1898.) 

M*CHANi08'  LiKita—PoRECL08UH«— Bights  or  Jo»- 

lOB  MORTO&OBES— FaILCBS  TO  JoiIT  JUSIOS 
UoaTOAOBRS  IS  PURBCLOSUBI  SOIT. 

1.  The  foreclosure  of  a  senior  mechani<^s  Hen 

is  not  invalid  merely  because  a  junior  mortga- 
gee was  not  made  a  party,  since  in  such  case 
the  latter*B  rights  are  in  no  way  affected. 

2.  Rev.  St.  1881,  |  5208  (Rev.  St  1894.  | 
7260),  provides  that  a  sale  under  a  mechanic's 
lien  foreclosure  shall  he  without  prejudice  to 
the  rights  of  prior  incumbrancers  not  parties 
to  the  action.  Brid,  that  since  the  rights  of  a 
jaoior  incumbrancer  are  not  greater  than  those 
of  a  senior  incumbrancer,  whose  rights,  the 
statute  provides,  shall  not  be  prejudiced,  a 
junior  mortgagee's  only  rights  after  the  fore- 
closure of  the  senior  mechanic's  lien  are  simply 
the  right  to  redeem  from  such  senior  lien,  or 
to  foreclose  his  mortfcage  and  procure  a  decree 
for  a  resale  of  the  property,  subject  to  the  de- 
cree in  favor  of  the  senior  lien. 

S.  Rev.  St  1894,  f  7269  (Horner's  Rev.  St 
1887,  I  6293),  allows  one  year  f^m  the  time 
when  notice  is  filed  in  the  recorder's  office,  dur- 
ing which  suit  may  be  brought  for  the  en- 
forcement of  a  mechanic's  lien,  and  provides 
that  if  the  lien  is  not  enforced  within  such 
time,  the  same  shall  be  void.  Bdd,  that  where 
the  lien  is  foreclosed  within  the  year  as  against 
the  owner  of  the  property,  bat  a  junior  mort- 
gagee is  not  made  a  party  to  the  toreclosnrp. 
the  lien  itself  and  the  judgment  based  thereon 
are  void,  as  against  such  mortgagee,  after  the 
expiration  of  the  year. 

Appeal  from  circuit  court  Lake  county; 
J.  H.  GUlett  Judge. 

Action  by  tbe  Union  National  Savings  ft 
Loan  Association  agahist  tbe  Demlng-Col- 
1}orn  Lumber  Company  and  others.  From  a 
Judgment  for  plaintiff,  d^endanta  aK)eal. 
Affirmed. 

Ibach  ft  Ibaeh,  for  appellants.  Olds  ft  Grif- 
fin, for  vi^dlee. 

HOWARD,  T.  The  appellee  brought  this 
action  against  the  appellanto  for  the  fore- 
closure of  a  mortgage  dated  March  81,  1898, 
and  made  a  lien  upon  certain  real  estate  in 
the  city  of  Hamminidf  described  in  the  corn- 
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Iilalat.  Among  the  allegations  ot  the  com- 
plaint are  the  following:  "The  said  plaintiff 
further  avers  that  the  defendant  the  Demlng- 
Colbom  Lumber  Company  claims  to  have 
furnished  lumber  and  materials  for  the  erec- 
tion of  a  dwelling  house  or  other  building  up- 
on said  premises  in  the  year  1898,  and  to 
bare  filed  a  notice  of  its  Intention  to  hold  a 
mechanic's  Hen  upon  said  real  estate  In  the 
recorder's  office  of  Lake  county,  Indiana,  on 
the  22d  day  of  June,  180S,  and  i^lms  to 
bare  foreclosed  its  mechanic's  Uen  by  suit 
In  the  litke  drcnlt  court,  and  obtained  a 
decree  for  the  sale  of  said  real  estate;  and 
by  virtue  ttiereof  Bald  real  estate  was  duly 
advertised  and  sold  under  such  decree,  and 
said  Demlng-Oolbom  Lumber  Oompany  pni^ 
cbaaed  the  same  at  such  sale;.  Bat  the  ^aln- 
tiff  avers  that  said  lien  was  not  filed  accord- 
ing to  law,  and  the  same  does  not  describe 
the  above^escribed  property,  or  any  other 
Iffoperty,  and  as  to  tt  the  said  pretended 
mechanic's  lien  la  of  no  force  or  validly 
whatever;  that  It  vaa  fUed  and  recorded 
more  than  one  year  previous  to  this  date, 
and  that  the  plaintiff  was  not  a  party  to  said 
foreclosure  proceedings  In  favor  of  the  said 
the  Demlng-OolbOTn  Lumber  Company,  and 
no  attonpt  has  been  made  to  enforce  said 
Intended  lien  against  this  plaintiff;  and 
that  as  to  this  ptolntlff  the  said  inretended 
Uen  stands  aa  If  It  bad  never  been  foreclosed, 
and  the  time  permitted  for  the  foreclosure  of 
the  aame  lus  expired,  and  said  Uen  Is  barred 
against  this  lAalntlfflL"  The  appellant  lum- 
ber company  filed  Its  motion  to  make  the 
complaint  more  specific,  In  this:  "That 
whereas  It  seeks  to  have  Its  mortgage  de-^ 
clared  a  prior  lien  to  the  Judgment  of  the  de-' 
fendant  lumber  company,  and  wliereas  the 
said  defendant  lumber  company's  Judgment 
is  obtained  by  the  foreclosure  of  Its  mechan- 
ic's Uen,  that  It  set  np  in  the  complaint  the  time 
and  dates  upon  which  said  defendant  lumber 
company  furnished  said  materials."  etc:  This 
motl<m  was  overruled,  as  was  also  the  lum- 
ber company's  demurrer  to  the  complaint. 
The  lumber  oompany  thm  filed  Ita  answer, 
being  a  graeral  denial,  which  was  afterwards 
withdrawn,  and  also  a  special  paragraph. 
In  the  special  paragraph  of  answer  It  la 
admitted  that  the  oompany  obtained  a  decree 
of  foreclosure  of  Its  mechanic's  Uen  on  Feb- 
ruary 9,  1884,  together  wlUi  an  order  of  sale 
of  the  property  described  In  the  complaint. 
It  Is  furtber  averred  '*that  the  said  lumber 
company  began  to  furnish  materials  to  be 
used  In  the  erection  and  construction  of  a 
certain  frame  building,  and  which  materials 
were  used  In  tbe  erection  and  construction  of 
said  building  upon  the  land  aa  described  in 
Its  notice  of  Uen.  on  the  17th  day  of  Feb- 
ruary, 1893,  which  Uen  was  foreclosed  on 
tb»  same  land  as  described  In  plaintiff's 
mortgage,  which  mortgage  was  not  recorded 
nntn  March,  1898;  that  the  said  lumber 
company  continued  to  so  furnish  such  mate- 
rials under  contract  •  •  •■  continuously 
op  nntU  the  24th  day  of  June,  1898,  and 


within  sixty  days  after  the  furnishing  of  the 
said  last  materials,  and  on  the  26th  day  of 
July,  1893,  It  filed  its  notice  of  Its  Intention 
to  bold  a  Uen  against  the  said  described  real 
estate,  the  same  as  set  fortti  In  plalntUTs 
complaint  herein,  and  within  one  year  there- 
after brought  its  suit  to  foreclose  said  Uen, 
and  obtained  a  judgment  foreclosli^  Its  said 
Uen,  and  an  order  of  sale  to  s^  the  said 
described  realty  to  satisfy  the  said  judg- 
ment" To  this  answer  a  demurrer  was  sus- 
tained, and,  the  Itmiber  company  refusing  to 
plead  further,  judgment  of  foredosure  was 
entered  In  favor  of  appellee. 

There  can  be  no  doubt  that  the  facts  plead- 
ed In  tbe  answer  show  that  the  appellant's 
lien,  whidi  related  back  to  the  date  of  fur- 
nishing the  first  material,  February  17,  1898, 
was  prior  to  the  lioi  of  apprtlee's  mortgage, 
which  latter  was  not  recorded  nntn  April  4, 
1893.  As  said  In  Fleming  T.  Bumgamer,  29 
Ind.  424^  "The  lien  of  tbe  mechanic  or  ma- 
terial man  relates  to  tbe  time  when  the  woriE 
commenced,  or  the  materials  began  to  be  fur- 
nished, as  to  subsequent  conveyances  as  well 
as  to  other  liens."  Indeed,  we  do  not  under- 
stand that  the  learned  counsel  for  appeUee 
deny  the  priority  of  appellant's  lien.  They 
simply  contend  tiiat  tbey  may  foreclose  their 
mortgage  and  sell  the  property  wltbont  re> 
gard  to  aM>dlanfs  Uen,  or  the  foreclosure 
and  sale  thereunder;  and  this  tor  tiie  reason 
that  ai^lee  was  not  made  a  party  to  the 
proetedlngs  for  the  foreclosore  of  appdlanfa 
mechanic's  Uen.  The  right  to  a  mechanic's 
lien,  and  tbe  procedure  for  Its  enforcemmt, 
are  purely  statutory.  As  said  In  Ooodbub  v. 
Homung*s  Bstate,  127  Ind.  181,  26  N.  B.  TJO, 
"In  so  far  as  a  right  to  a  mechanlcfs  Uen  In 
a  given  case  Is  concerned,  we  must  look  only 
to  the  statute  la  force  when  the  material  Is 
furnished  or  the  labor  la  done,"  and  "sudi 
rights  are  to  be  estabUstaed  and  enforced  by 
the  law  existing  at  tbe  bringing  of  the  salt" 
Bven  if  the  land  were  already  mortgaged  at 
tibe  time  the  medianlc'a  lien  atteched,  that 
would  not  affect  such  lien,  so  far  as  the  then 
Interest  of  tiie  owner  might  be  concerned. 
As  provided  In  section  7266,  Bev.  8t  1894 
(section  S294,  Bev.  8t  1881;  section  5294, 
Homer's  Bev.  St  1897),  •Tbe  Uen,  so  far  as 
concerns  tb»  buildings  erected  by  aald  llen- 
holder.  Is  not  Impaired  by  foreclosure  of 
mortgage;  but  the  same  may  be  sold  to  satis- 
fy the  lien,  and  removed  within  ninety  days 
aftte  the  sale  by  the  purchaser."  See  Gar- 
riger  T.  Hackey,  15  Ind.  App.  893,  44  N.  B. 
266.  Moreover,  even  If  the  mortgage  la  suit 
were  prior  In  time  to  appeUanf  alien  (which 
it  was  not),  we  might  yet  say  (foUowlng 
Farmers'  Loan  &  Trust  Oo.  v.  BaUway  Co., 
127  Ind.  250,  26  N.  B.  784,  In  Its  dtatlon  from 
Brooks  T.  Ballway  Co..  101  U.  8.  4«S),  that 
the  appeUee  knew  that  the  structure  here  In 
question  was  yet  to  be  built,  and  that,  while 
such  building  would  add  to  the  value  of  ap- 
pellee's security,  the  law  gave  to  the  men 
whose  labor  and  money  built  It  a  liien  su- 
perior to  that  of  the  mortgage.  One  cannot 
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•hvt  Ui  ej«  to  tbt  condition  and  ebBracter 
of  property  upon  which  he  !•  about  to  taU 
a  mortgage.  So  It  was  held  In  Jenckes  v. 
Jenckes,  142  Ind.  624.  44  N.  B.  632,  citing 
Warren  r.  Sohn.  112  Ind.  213,  13  N.  E.  8(13, 
that,  when  a  perscMi  acquires  a  mortgage  Hen 
upon  property,  he  acquires  It  "with  knowl- 
edge of  the  uses  and  purposes  to  which  the 
property  Is  to  be  applied,  and  with  notice 
that  under  the  statute  ftrn  mortgaged  prop- 
erty Is  liable  to  be  subjected  to  after«cqulred 
Hens  for  labor  and  materlaL" 

So  far  aa  to  mortgnges  made  prior  to  fba 
attaching  of  a  mechanic's  U«i.  The  mor^ 
gage  here  considered  was,  howerer.  given 
After  the  attaching  of  the  metdianle's  lien, 
and  la  therefore  a  Junior  toeumhrance.  Bat 
tt  Is  not  absolutely  necessary  to  the  validity 
of  a  foreclosure  proceeding  that  either  senior 
en:  Junior  tncnmbranoers  should  be  made  par^ 
ties.  At  most,  it  la  to  be  said  that  the  rights 
of  those  not  made  parties  are  not  affected. 
If  audi  rights  are  not  thereby  diminished, 
neither  are  they  Increased,  and  we  are  to 
lo(A  to  the  law  In  each  caae  to  see  what  such 
rights  are.  If  we  should  treat  appellantTs  me- 
chanic's U«i  and  appdlee's  junior  mortgage 
Hen  as  having  to  each  other  simply  the  rela- 
tion of  two  mortgages,  as  appellee  would  seem 
to  argue  they  ought  to  be  treated,  then,  as 
we  have  seen,  the  rights  of  appellee,  as  hold- 
er of  tbe  Junior  Hen,  were,  at  most,  not  affect- 
ed by  appellant's  foreclo8\ixe.  Its  lien  re- 
mains, as  before,  Junior  to  that  of  the  senior 
Uenholder,  "As  a  geaMitLl  rule,"  said  Judge 
Wordeu  In  Hasselman  v.  McKeman,  50  Ind. 
441,  "where  a  Junior  mortgagee  Is  not  made 
a  party  to  an  action  to  foredose  a  senior  mort- 
gage the  foreclosure  does  not  affect  him,  and 
aa  to  him  all  things  remain  as  If  there  had 
been  no  foreclosure."  A  like  statement  of  tbe 
law  Is  found  in  Gasltell  v.  Vlguesney,  122  lod. 
244,  23  N.  IS.  791,— that,  where  a  Junior  mor^ 
gagee  Is  not  made  a  pnrty  to  tbe  foreclosure 
of  a  senior  mortgage,  "the  foredosura  is,  as 
to  blm,  a  mere  nullity.  He  is  only  required  to 
pay  the  mortgage  debt,  with  interest";  citing 
ibany  like  decisions  of  this  court  But  It  Is 
nowhere  held  that  the  forerlosure  of  a  senior 
mortgage  Is  In  Itself  loTslid  for  the  reason 
simply  that  a  Junior  Uenholder  was  not  made 
a  party.  Neither  haa  it  been  hdd  that  the 
Junior  mortgagee  can  thereafter.  In  disregard 
of  the  senior  Hen,  proceed  to  foreclose  his 
mortgage  and  sell  the  land  as  If  he  alone  bad 
a  Uen  upon  It.  Following  tbe  analogy  of  these 
cases,  appellee's  right  as  a  Junior  Uenholder 
—it  not  having  been  made  a  party  to  appel- 
lant's foreclosure  suit,  and  not,  therefore,  be- 
ing bouDd  by  It— would  tie  precisely  tbe  snme 
as  it  WHS  before  such  foreclosure  suit  was  L>e- 
gim.  Tbe  statute  as  to  the  .foreclosure  of  me- 
chanics' lletia  certainly  does  not  give  any 
greater  rights  to  a  junior  lncumbran(.>er.  It 
la  only  prior  Incumbrancers  that  are  there 
protected  when  not  mode  parties.  In  section 
7260,  Rev.  St  18d4  (section  5208.  Rev.  St. 
ItlSl;  .aectlott  6206,  Horner's  Bev.  SL  1807). 


It  la  provided  Qiat,  on  sale  In  meebanlc^  Uen 
foredosures,  **such  sale  Is  to  be  without  prejo* 
dice  to  Uie  righto  of  any  prior  Incumbrancer, 
omer,  or  other  persons  not  parties  to  the  ac- 
tion." It  la  questionable  whether  tbla  section 
does  not  treat  a  mectaanic's  lien  as  a  pending 
suit  from  the  dste  of  tbe  doing  the  first 
work  or  the  furnishing  of  the  first  material, 
nntU  the  entry  of  tbe  Judgment  of  foredosure, 
and  whether  all  persons  acquiring  Uens  after 
tbe  doing  of  such  first  labor  or  the  furnishing 
of  such  first  material  must  not  do  so  at  thelr 
own  haaard,  as  In  other  cases  pendente  lite. 
But.  without  deddlng'tbis  question,  It  is  at 
least  certato  tliat  tSie  rlgbte  of  such  Junior 
Incumbrancer  (be  not  being  named  aa  audi 
In  the  stetnte)  are  not  greater  tban  ttnse  of  a 
prior  incumtwaneer,  whose  rights,  tbe  stotote 
provides.  Shan  not  be  prejudiced;  that  la,  the 
Junior  Incnmbrancer'a  rights  tannot  In  any 
case  be  greater  after  than  they  were  before 
tbe  foreclosure  the  mecbanlc'a  Uen,  name- 
ly, the  ri^t  to  redeem  ftom  tbe  senior  Uen, 
or  to  foreclose  subject  to  mch  sailor  lien. 
The  several  Interests  to  tbe  land  before  the 
suit  were:  First  that  of  the  owner:  sec- 
ond, that  of  the  senior  lienbolder;  and.  third, 
that  of  tbe  Junior  Uenholder.  On  tbe  fore- 
domtre  of  appelhint'B  senior  lien,  and  tbe 
purchase  of  the  land,  appellant  acquired  tbe 
owner's  Interest,  together  with  Its  own.  sub- 
ject to  the  right  of  appellee,  tbe  Junior  Men- 
bolder,  either  to  redeem  from  such  decree 
and  sale,  or  to  foredose  ite  own  mortgage, 
and  procure  a  decree  for  the  resale  of  the 
land. 

But  counsel  for  appeUee  contend  tbst  how- 
ever'trne  It  may  be  that  the  lien  of  the  lum- 
ber company  was  prior  to  that  of  the  mort- 
gagee at  the  time  of  the  foreclosure  of  tbe 
former,  yet  such  priority  could  last  only  dur- 
ing the  life  of  the  mechanic's  lien.  Thfa  we 
think,  must  be  admitted.  Tbe  statute  (section 
7259,  Rev.  St  1894;  section  6297,  Rev.  St 
1831;  section  5297,  Homer's  Rev.  St.  18971 
gives  one  year  from  the  time  when  notice  Is 
liled  In  the  recorder's  ofilce,  or.  If  a  credit  Is 
given,  one  year  from  tbe  ezplratloii  of  such 
credit  during  which  time  suit  may  t>e  brought 
for  the  enforcement  of  a  mechanic's  lien;  and 
it  Is  there  expressly  provided  that  "if  said 
lien  shall  not  be  enforced  within  the  time 
prescribed  by  this  section,  the  same  shall  be 
null  and  void."  If  the  Hen  in  tbts  case  bad 
not  been  foreclosed  wlt±iln  the  year  given  by 
the  statute.  It  is  dear  tbat  It  would  have  been 
void  as  to  sll  persons  concerned,  tocludln^ 
the  mortgagee.  But  while  tbe  lien  was  duly 
foredosed  as  against  the  owner  of  tbe  prop- 
erty, yet,  as  we  have  seen,  the  appellee,  aa 
mortgagee,  not  having  been  made  a. party  to 
the  action,  Its  rlghu  were  to  no  manner  af- 
fected thereby;  that  Is,  appellee's  mortga^ 
stands  Just  tbe  some  as  It  would  have  stood 
If  the  meclianlc's  lien  bad  not  been  foredoiwd 
within  tbe  time  prescribed  by  tbe  statute. 
In  other  words,  tbe  year  given  by  statute 
having  expired  without  a  foredosure  of  tbe 
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lien,  aa  oealnst  tbe  mortgage,  the  lien  Itaelf 
and  the  Judgment  baaed  thereon  miut  be.  aa 
to  anch  mortgage,  atMoIntely  void.  Bqulty 
cannot,  aa  in  the  case  of  mortgagea,  twtntaiw 
the  senior  Uen  on  foot  after  the  expiration  ot 
tbe  year,  when  the  atatete  dedarea  It  shall 
be  Told.  By  Ita  lEoredosnre  the  Itenholder, 
not  having  made  the  mortgagee  a  party,  sim- 
ply ateived  taLto  the  shoes  of  the  owner  of  the 
property;  and,  as  each  owner  coidd  not  ques- 
tion the  right  of  the  mortgagee  to  foreclose 
against  the  property,  neither  can  the  Uen- 
holder  now  do  so,— the  year  given  blm  by 
statute  to  foreclose  bis  lien  havl^  oplred. 
It  would,  of  ooarae^  different  if  tbe  time 
for  ibs  foredoaore  of  a  mechank^a  lien  were 
not  limited  the  atatnte.  See  Catterlln  t. 
Armatnmg,  79  Ind.  514, 101  Ind.  268,  and  As- 
sociation T.  Helberg  (at  this  term)  fil  K.  B. 
SIS,   Judgment  affirmed. 


01  lad.  An.  lit) 
BOARD  OF  OOM*RS  OF  HUNTINGTON 
COUNTY  BUCHANAN. 

(Appellate  Oomt  of  Indiana,   Nov.  18,  188&) 

Clirxb  or  Courts  —  RiOBT  to  Fsea— Iixeqai. 
CuiK  AOkiMT  Couutt— Right  or 

OOUNTT  TO  RbooVER. 

1.  Under  Rev.  St  1881,  S  5864,  requiring  all 
allowances  made  by  tbe  court  at  each  term  to 
be  certified  to  the  auditor  in  one  certificate, 
and  Rev.  St  18»4,  §  6544,  conetrning  a  fee 
specified  as  compensation  for  any  service  to 
loe  in  full  therefor,  and  section  6543,  prohibiting 
a  county  officer  from  receiving  any  fee  except 
as  is  specified  in  the  acts  relating  thereto,  a 
clerk  cannot  receive  fees  for  certifying  jurors* 
and  bailiffs'  bills  from  time  to  time  during  the 
term-  and  this  though  he  complies  with  Rev. 
St  1894,  §  8105  (Rev.  St  1881,  {  6029),  requir- 
ing an  officer  In  aonbt  as  to  the  charge  to  make 
for  a  service  to  bring  it  twfore  the  circnit  judge, 
who  shall  decide  the  question,  since  section 
8106  forbids  any  Judge  to  make  an  allowance 
to  any  officer  except  as  provided  1^  law. 

3.  ^e  fact  that  an  illegal  claim  for  fees  by 
a  county  officer  was  aUowed  and  paid  by  the 
connty  commissioners  is  no  defense  to  an  ac- 
tlon  1^  them  to  recover  the  fees,  since  the  com- 
missioners cannot  bind  the  county  by  allowing 
an  unlawful  6Ialm. 

Appeal  from  circuit  court,  Huntington 
connty;  J.  T.  Cox,  Special  Judge. 

Action  by  the  board  of  commissioners  of 
Huntington  county  against  Samuel  Buchan- 
an. There  was  a  judgment  for  defendant, 
and  plaintiff  appeals.  Reversed. 

Whitdock  &  Cook,  for  appellant  Kemier 

A  Leah,  for  appellee. 

,  ROBINSON,  J.  this  cause  was  transfer- 
red  to  this  court  by  the  supreme  court.  Ap> 
pellant  brought  this  action  against  appellee 
to  recover  tbe  sum  of  9722,  alleged  to  have 
been  illegally  drawn  from  the  county  treas- 
ury as  fees  by  appellee  as  clerk  of  the  Hunt- 
ington circuit  court  The  bill  of  particulars 
filed  with  the  complaint  shows,  among  other 
things,  certain  sums  of  money  received  dur- 
ing the  years  1883. 1884. 188S,  1886,  and  1887, 
by  appellee  from  the  connty,  arising  out  of 


fees  taxed  by  him  in  Isaning  certlfleatea  to 
Jurymen,  court  baUlffs,  and  other  officers. 
A  demurrer  was  orermled  to  the  conqdalnt, 
and  appellee  answered  In  three  paragrapha, 
the  first  of  which  was  the  general  denial.  A 
demurrer  to  tbe  second  paragraph  was  sns- 
tfttned.  OrermUng  the  demnrrer  to  the  third 
paragraph  of  answer  la  the  first  error  aa- 
Btgned.  -The  action  was  commenced  ta  re- 
carer  back  certain  alleged  fees,  on  the  ground 
that  they  had  been  charged  In  riolatlmi  of 
the  fee  and  aalary  law  of  1879,  and  the  act 
anpplemental  thereto  j^tiwoTed  Febmarr  28. 
1883.  It  la  Argned  that  no  qnestlon  Is 
seated  on  the  ruling  on  the  demurrer  to  the 
third  paragraph  of  answer,  for  the  reason 
that  the  d«nurrer  Is  Joint,  and  Is  not  ad- 
dressed to  tbe  astended  answer.  Tbe  filing 
of  the  demnrrer  Immediately  follows  the 
amended  answer,  and  It  is  evident  that  tbe 
demurrer  was  addressed  to  the  amended  an- 
swer, and  was  so  considered  by  the  trial 
court.  Nor  Is  the  objection  tttat  the  demnr- 
rer Is  not  addressed  to  eaoh  paragraph  well 
taken.  It  Is  addressed  "to  the  second  and 
to  the  third  paragraph,  *  *  *  on  the 
ground  that  neither  paragraph."  etc  How- 
ever, the  record  discloses  that  tbe  demnrrer 
was  sustataied  to  the  second  paragraph  of  an- 
swer, and.  as  we  construe  the  third  para- 
graph of  answOT.  the  demurrer  should  have 
been  sustained  to  it,  also.  In  the  third  para- 
graph of  answer,  appellee  admits  having  re- 
ceived the  sums  of  money  sought  to  be  re- 
covered; but  he  avers  that  at  the  beginning 
of  his  term  of  office  "certata  Jurymen,  who 
bad  rendered  service  as  Juron  In  this  court 
presented  to  defendant  as  clerk,  statements 
drawn  by  the  sheriff,  showing  the  time  of 
aervlce  and  miles  traveled  by  each,  and  they 
then  and  there  demanded  defendant's  certifi- 
cate as  clerk  to  authorize  the  auditor  to 
draw  warrants  for  their  payment,  whereupon, 
such  demand  having  been  made  before  the 
close  of  the  then  current  term,  and  defendant 
being  In  doubt  both  of  his  duty  and  the 
proper  charge  to  make  for  service  In  Issuing 
such  certificates,  he  brought  the  question  be- 
fore  Hon.  H.  B.  Sayler,  then  Judge  of  this 
court  and  was  abont  to  anbmit  said  question 
in  writing,  when  said  judge.  In  open  court 
directed  defendant  to  certify  as  clerk  from 
time  to  time,  as  presented,  such  bills  for  serr* 
ice  by  Jurors  and  bailiffs  of  this  court  so 
that  anch  persons  might  promptiy  receive 
payment  for  their  service  In  his  court,  and 
at  the  same  time  instructed  defendant  to  tax 
a  fee  of  fifty  cents  for  each  of  snch  certifi- 
cates, and  file  his  claim  therefor  before  tbe 
board  of  commissioners;  that.  In  accordance 
with  such  order,  defendant  made  certificates, 
for  which  he  charged  tbe  sums  claimed  In  the 
complaint  and  filed  his  claim  before  tbe 
board  of  commlsalcmera,  which  was  allowed 
and  paid  accordingly."  It  Is  farther  averred 
that  appellee  relied  npon  said  opinion  In 
making  such  charges,  and  bnt  for  tbe  opin- 
ion would  have  certified  allowancea  and  tat 
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services  at  the  end  of  each  term,  and  that 
when  he  charged  and  presented  bis  claim  for 
such  service  he  understood  he  was  acting  un- 
der the  order  of  the  court,  so  that  such  per- 
sona might  receive  payment  for  their  service 
without  delay.  It  appears  from  this  para- 
graph of  answer  that  the  fees  In  question 
were  charged  by  appellee,  as  circuit  court 
clerk,  for  certificates  made  by  bim  from  time 
to  time,  during  the  term  of  the  circuit  court, 
to  parties  entitled  to  fees  as  Jurors.  To  en- 
title appellee,  as  such  clerk,  to  receive  fees 
from  the  county  treasury  for  official  duties, 
.It  Is  necessary  that  he  should  show  a  statute 
providing  such  compensation,  and  fixing  the 
amount  thereof,  and  also  a  statute  authoriz- 
ing the  board  of  county  commissioners  to 
pay  such  compensation  out  of  the  county 
treasury.  Noble  v.  Board,  101  Ind.  127; 
Wood  V.  Board.  125  Ind.  270,  25  N.  E.  188; 
Board  v.  Johnson,  127  Ind.  238,  26  N.  E.  821; 
State  V.  Roach,  123  Ind.  1S7,  24  N.  E.  106. 
The  act  In  force  at  the  time  the  fees  In  ques- 
tion were  charged  and  collected  provided  that 
"all  allowances  made  by  the  court  at  each 
term  shall  be  certified  to  the  auditor  In  one 
certificate;  and  for  such  certificate,  and  seal 
thereto,  the  clerk  shall  receive  one  dollar,  to 
be  paid  out  of  the  county  treasury  upon  the 
order  of  the  Judge  of  the  proper  court"  Rev. 
St  1881,  S  5854.  And  by  the  act  of  1883  It 
was  provided  that  whenever  a  fee  or  sum  of 
money  was  specified  as  compensation  for  any 
service,  duty,  or  thing,  the  same  should  be 
construed  in  full  therefor.  Rev.  St.  1894,  8 
6544.  It  is  also  provided  by  the  act  of  1883 
that  "no  county  or  township  officer  of  this 
state  under  the  color  of  bis  office  shall  charge, 
tax  up  or  receive  or  permit  to  be  taxed  up 
or  received  In  relation  to  any  service  In  or 
about  his  office  any  fee  or  sum  of  money  ex- 
cept as  Is  plainly  specified  in  the  acts  to 
which  tbla  Is  supplemental,  without  resort  to 
Implication."  Rev.  St  1894,  {  6543.  It  may 
be  true,  as  argued  by  counsel,  that  appellee 
performed  extra  duties,  but  that  gave  him  no 
right  to  charge  an  unauthorized  fee.  It  has 
long  been  declared  that  a  public  officer  takes 
and  holds  his  office  cum  onere;  that  he  un- 
dertakes to  perform  the  duties  of  the  office 
for  the  compensation  stipulated,  whether 
those  duties  be  Increased  or  diminished;  -and 
that  compensation  for  any  kind  of  service 
must  be  by  virtue  of  statutory  warrant 
Board  v.  Barnes,  123  Ind.  403,  24  N.  E.  137, 
and  cases  there  cited.  The  fact  that  jurors 
would  be  compelled  to  wait  until  the  dose  of 
the  term  of  court  to  receive  their  pay  affords 
no  excuse  for  charging  any  extra  fees.  If 
the  legislature  has  provided  an  inconvenient 
method  for  doing  a  certain  thing,  the  incon- 
venience must  be  borne  until  the  same  power 
provides  a  different  method.  It  is  true,  it 
was  provided  by  the  act  of  1879  (Rev.  St. 
1881,  {  6029;  Rev.  St  1894,  {  8105)  that  any 
officer,  iMing  In  doubt  of  the  proper  charge  to 
be  made  for  any  service  rendered,  shall  in  no 
oase  charge  any  constructive  fee,  but  he  shall 


bring  the  question  before  the  circuit  Judge 
of  his  county,  in  writing;  and  said  Judge 
shall  decide  the  same,  which  decision  shall 
be  entered  of  record,  and  which  order  shall 
authorise  such  charge  to  be  made  as  found  by 
the  court  Even  if  a  compliance  with  the 
provisions  of  this  section  authorized  the  col* 
lection  of  the  fees  in  question,  appellee  can- 
not claim  Its  protection  in  this  case,  for  the 
reason  that  the  third  paragraph  of  answer 
shows  that  he  did  not  comply  with  Its  provi- 
sions. But  the  above  provisions  do  not  au- 
thorize the  circuit  Judge  to  allow  any  fee  not 
provided  for  by  some  statute.  Another  sec- 
tion of  the  statute  expressly  prohibits  such 
an  allowance.  Section  40  of  the  act  of  1879 
provided  that  "no  Judge  of  any  court  in  this 
state,  shall  make  any  allowance  to  any  officer 
or  person  named  in  this  act  except  as  in  this 
act  provided."  Rev.  St.  1881,  $  6030  (Rev. 
St  1894,  8  8106).  It  Is  true,  the  circuit  court 
Is  given  power  to  make  allowances  in  cer- 
tain cases,  and  direct  their  payment  out  of 
the  county  treasury;  and,  where  the  amount 
to  be  allowed  Is  not  fixed  by  statute,  the  court 
may  fix  the  amount  But  such  an  allowance 
can  be  made  only  to  a  person  who,  under  the 
law,  is  entitled  to  some  allowance.  Thus,  it 
has  been  held  that  "when  a  person,  under 
the  law.  is  entitled  to  some  allowance,  the 
sum  settled  and  allowed  by  the  court  will  be 
prima  facie  evidence  as  to  the  correctness  of 
the  amount  allowed;  but  where  the  person  in 
whose  favor  such  allowance  Is  made  is  not, 
under  the  law,  entitled  to  either  fees,  char- 
ges, or  expenses,  then  such  allowance  will 
be  void."  Board  v.  Summerfield,  36  Ind.  543; 
Trant  v.  State,  140  Ind.  414,  39  N.  E.  513; 
Board  V.  Pollard,  17  Ind.  App.  470,  46  N.  E. 
1012.  See,  also.  In  re  Stroh,  149  Ind.  164. 
48  N.  E.  792. 

The  fact  that  the  claim  for  the  fees  In  ques- 
tion was  filed  before  the  board  of  county 
commissioners,  and  was  allowed  and  paid  ac- 
cordingly, constitutes  no  defense  to  this  ac- 
tion. The  supreme  court  has  held  that  the 
board  of  commissioners  cannot  bind  the  coun- 
ty by  allowing  an  unlawful  claim,  and  that 
the  payment  of  such  a  claim  in  defiance  of  a 
statute  is  not  a  payment  by  the  county,  with- 
in the  rule  that  a  payment  under  a  mistake 
of  law  cannot  be  vecorexeA.  Board  r.  Heas- 
ton.  144  Ind.  583,  41  XL  467,  and  43  N.  EL 
651. 

In  the  case  of  Miller  v.  Boone  Co..  6  Ind. 
App.  225,  31  M.  E.  1123,  cited  by  appeUee's 
counsel,  the  question  was  not  whether  there 
was  any  statute  allowing  a  fee  to  the  sheriff 
for  attending  and  preserving  order  at  the  ses- 
sion of  the  circuit  court  but  whether  the 
fee  fixed  by  the  statute  for  such  service 
should  be  paid  out  of  the  county  treasurj-. 
In  the  case  of  Noble  v.  Board,  101  Ind.  127. 
appellant  as  clerk  of  the  circuit  court,  ffied 
with  the  auditor  of  the  county  a  claim  made 
up  of  various  Items;  among  which  was,  "44 
certificates  to  auditor  for  Jurymen,  50,-^22.- 
00."  A  part  of  the  dalm  wa^  allowed  by 
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the  board  of  commlMlonen,  but  upon  appeal 
4he  ctreolt  court  refused  to  allow  any  part 
«f  tbe  claim.  In  afflrming  tbe  Judgment  the 
■court  said:  "We  hare  been  unable  to  find  any 
■statutes  which  fix  any  compensation  for  the 
clerk  for  performing  any  of  tbe  serrlces 
above  specified,  or  which  authorize  the  coun- 
ty boards  to  pay  for  snch  services  oot  of  the 
public  treasury;  and,  as  neither  the  appel- 
lant nor  his  counsel  hare  pointed  out  any  law 
for  either,  we  have  some  coaQdeuce  that 
none  exists."  See  Lee  t.  Board,  124  Ind.  214, 
24  N.  IL  986;  Board  t.  Fullen.  118  Ind.  158. 
ao  N.  B.  771;  Stropes  t.  Board,  84  Ind.  S60; 
SUffler  T..  Board,  1  Ind.  App.  368,  27  N.  BL 
■641.  The  doctrine  announced  In  the  above 
•case  of  Noble  v.  Board  Is  controlling  In  the 
case  at  bar.  Not  only  was  there  no  statute 
authorizing  tbe  collection  by  the  clerk  of  the 
fees  In  question,  but,  as  we  coostrue  the 
statute,  the  legislature  has  declared  positive- 
ly against  the  cba^li^  and  collecting  of  such 
fees.  The  demurrer  to  the  third  paragraph 
■of  answer  should  have  been  sustained.  Judg- 
ment reversed,  with  Instructions  to  sustain 
the  demurrer  to  tbe  third  paragraph  of 
amended  answer. 


(Zl  iDd.  App.  49!) 

OROUGH  et  aL  V.  CHAMNESS  et  t.U 

4AppeUate  Ooart  of  Indiana.    Nov.  IB,  189S.) 

COMFUIXT— OvtOnOK  OK  APPSAIt— FRAUD— Evi- 
DINOS. 

1.  A  complaint  snffldent  to  bar  another  ac- 
tion for  the  same  cause  will  be  held  auffldent 
where  (luestioned  for  tbe  first  time  on  appeal, 

2.  Testimonv  of  plaintifiFs  that  they  traded 
for  a 'horse  tnat  they  understood  to  be  "H.," 
an  American  bred  coach  stallion;  that,  at  the 
time  of  tbe  purchase,  defendants  save  them  a 
warranted  pedigree  <tf  him  as  sacn;  and  that 
thev  took  Dim  home,  and  advertised  him  as 
sncD  borse,  and  with  tbe  pedigree  as  warrant- 
ed,—shows  that  they  relied  and  acted  on  de- 
fendant's representations  as  to  his  being  such 
borse^  with  such  pedigreew 

Appeal  from  circuit  court,  CUnton  county; 
J.  V.  Kent,  Judge. 

Action  by  George  W.  Chamness  and  others 
against  Jeptha  Crouch  and  another.  Judg- 
ment for  plaltttltta.  Defei^auts  appeal.  Af- 
■flrmed. 

Guentber  &  Clark  and  John  T.  McHugh,  for 
appellants.  Puett  St  McFaddin  and  H.  O. 
fiheridan,  for  appelleo. 

COMSTOCK,  J.  Tbe  com[datnt  in  Oils 
•cause  Is  In  two  paragraphs.  The  first  alleges 
that  appellees  are  a  Arm  doing  business  under 
the  name  of  Cbamness  Bros.,  and  that  ap- 
pellants are  a  firm  trading  as  J.  Crouch  &  Son; 
that  on  tbe  11th  day  of  May,  1S&4,  defendants 
<old  and  delivered  to  plaintiffs  a  stallion 
named  "Hermann,"  to  be  used  by  them  In 
their  breeding  stables  for  breeding  purposes, 
for  the  sum  of  $530  then  paid  by  plaintiffs, 
and  as  a  part  of  the  terms  and  consideration 
of  sold  contract  of  sale,  and  for  the  purpose 
■•f  Inducing  them  to  purchase  said  borse^ 

>  lUbMtiiic  duiMJ, 


f endants  then  warranted  to  plalntUfs  that  said 
horse  was  an  American  bred  coach  staHion, 
foaled  in  1887.  being  No.  118;  that  they  fup. 
nished  the  pedigree  of  said  horse  to  philntlffs, 
setting  out  tbe  pedigree  fmmlshed;  that,  b^ 
llevlng  said  representation  to  be  true,  and  r» 
lying  upon  said  warranty,  plaintiffs  were  Iih 
duced  to  and  did  purchase  said  horse;  that 
said  horse  was  not  at  the  time  of  said  sale  an 
American  bred  coach  stallion,  nor  was  he  a 
coach  horse  at  all;  that  bis  pedigree  Is  as  folr 
lows  {setting  out  bis  true  pedigree),  and  that 
tbe  defendants  knew  that  he  was  not  as  repre- 
sented and  warranted  by  them;  and  that  he 
had  no  value,  and  was  not  a  breeder,  and  was 
worth  $1,000  less  to  plaintiffs  than  he  would 
have  been  worth  had  said  warranty  and  pedi- 
gree as  furnished  by  defendants  been  true. 
The  second  paragraph  of  complaint  alleged 
that  on  tbe  11th  day  of  May,  1894,  plaintiffs 
were  a  firm  engaged  In  running  and  opera- 
ting a  breeding  farm  In  Bloomlngdale,  Parke 
county,  Ind.;  that  they  kept  for  hire,  fbr 
breeding  purposes,  stallions  of  a  high  grade^ 
and  (registered)  pedigreed  horses,  and,  over  a 
large  territory,  many  patrons  of  tfaehr  stables 
brought  thebr  mares  to  be  bred  to  tbelr  stal- 
lions so  Irept  at  tbelr  stables,  relying  on  the 
pedigrees  of  the  horses  they  had  in  their 
stables  being  true  and  aa  represented;  that 
at  said  time  they  bad  no  registered  coach 
horse  In  tbelr  staUes,  and,  In  responfw  to  UiO 
demands  of  their  patrons,  sought  the  purchase 
of  an  American  bred  coach  borse,  duly  regis- 
tered in  tbe  American  Coach  and  Stud  Book; 
that  defendants,  doing  business  as  J.  Crouch 
&  Son.  represented  to  plaintiffs  that  they  had 
an  American  bred  coadx  horse,  whose  regis- 
tered number  was  lia  aamed  "Hermann." 
and  of  the  following  pedigree  (setting  out  the 
pedigree);  that  relying  upon  said  representa* 
tlons,  and  belleviag  said  horse  to  be  as  repr» 
sented,  they  purchased  lilm;  that  said  horse 
was  not  at  the  time  of  said  sale  an  American 
bred  coach  horse,  and  that  bis  real  name  was 
"Enterprise.  Jr.,"  having  draught  blood  In  him; 
that  defendants  knew  this,  but  falsely  and 
fraudulently  manufactured  tbe  pedigree  given 
by  them  to  plaintiffs  to  Induce  them  to  make 
said  purchase;  that  plaintiffs  brought  said 
horse  to  their  stables,  and  advertised  him, 
and  many  of  their  patrons  bred  their  mares 
to  him,  and,  whra  they  discovered  he  was 
not  aa  represented,  they  refused  to  pay  for 
said  breeding  service,  and  plaintiffs  lost  large 
sums  of  money,  to  tbelr  damage  in  tbe  sum 
of  92,600.  Appellanta  answered  In  two  para- 
graphs,—the  first,  the  general  denial;  the  sec- 
ond, the  special  plea.  As  no  question  Is  raised 
upon  the  second  paragraph  of  answer,  It  Is  not 
necessary  to  set  It  oat  Appellees  replied  by 
general  denial.  The  cause  was  submitted  to 
a  jury,  and  a  verdict  returned  In  favor  of  ap* 
pellees  for  $850.  Appellants'  motions  for  a 
new  trial  and  In  arrest  of  judgment  were 
overruled,  and  an  exception  taken. 

Tbe  specifications  of  error  ass^ed  chal- 
lengCb  respectlTdy,  tbe  nifflciau^  of  tbe  coin- 
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pUdnt,  the  first  pan^rapb  of  the  complaint, 
and  tbe  Becond  paragraph  of  the  complaint,  to 
Bta.te  a  cause  of  action  against  appellants;  the 
fourth  «pedflcatton  la  that  the  eonrt  erred  In 
oTermllng  ajtpenanta'  motion  tor  a  new  trial; 
fifth,  that  the  court  erred  In  orerrullng  the 
motion  In  arrest  of  Judgment  The  snfitcleney 
of  the  complaint  and  each  paragraph  thereof 
la  challenged  for  the  first  time  In  this  appeal, 
no  demurrer- having  been  filed  in  the  comt 
below.  The  objection  urged  by  comisd  for 
appellants  to  the  complaint  Is  that  neither 
paragraphs  diows  an  attempt  to  decelTe 
pelleett.  Tbe  second  paragraph  alleges  that 
"defendants  falsely  and  fraudulently  manu- 
factured the  pedigree  given  by  them  to  the 
jdaintlfls  to  Induce  them  -to  make  said  pur- 
chase." Tbem  averments  show  an  attempt  to 
deceive,  and,  with  others  In  the  same  para- 
graph, that  the  attempt  was  attended  with 
success.  Each  paragraph  Is  suflldent  to  bar 
another  action  fbr  ttie  same  cause,  and,  being 
questicoied  here  for  the  first  time,  must  be 
held  to  be  good.  BuAhart  v.  Oladlsh,  123 
Ind.  887,  24  N.  B.  118;  Harris  v.  State.  128 
Ind.  272.  24  N.  El  241;  Bozarth  v.  McGmi- 
cuddy,  19  Ind.  App.  85,  47  N.  B.  387,  and  48 
N.  B.  1042. 

In  support  of  the  fourth  spedflcatlon  of  error 
(overruling  the  motion  for  a  new  trial),  ap- 
pellants dalm  that  there  Is  no  evidence  to 
show  that  appdlees  relied  upon  the  rqireaen* 
tatlon  made  by  appellants  at  the  time  of  the 
exchange  and  trade  of  the  horse  'Hermann." 
George  Chamness,  appellee,  testified  that  he 
traded  for  a  horse  that  he  understood  to  be 
"Hermann,"  an  American  bred  coach  stallion; 
that,  at  the  time  of  the  purchase,  appdlants 
gave  him  a  warranted  pedigree  (this  being 
the  same  pedigree  made  an  exhibit  In  each 
paragraph);  that  he  took  him  home,  and  ad- 
Tertlsed  him  In  season  as  the  horse  "Her- 
mann,*' and  wltii  the  pedigree  as  warranted. 
This  evidence  shows  that  appellees  relied  and 
acted  upon  tbe  representations  made  by  ap- 
pellants. 

The  fifth  specification  of  error  Is  not  dis- 
cussed. It  Is  therefore,  under  the  rule, 
waived.  We  find  no  error.  Judgment  af- 
firmed. 

(21  Ind.  App.  138) 

MYERS  et  al.  V.  GREEN. 
(Appellate  Court  o(  ludiana.   Nor.  15.  1898.) 

AOOORD   AND  SaTUHGTIOK— BPBOUL  Vs«DIOT— 

Vbnihb  dk  Novo. 

1.  Acceptance  of  a  check  of  less  than  the 
amount  of  a  liquidated  debt,  though  the  check 
state  that  it  Ib  in  full,  does  not,  In  the  absence 
of  any  other  consideration,  (q>erate  to  dlacharge 
the  balance  of  the  debt. 

2.  A  special  verdict  finding  a  breach  of  war- 
ranty under  -which  goods  were  sold,  which  does 
not  find  the  difference  between  the  goods  deliv- 
ered and  those  agreed  to  be  delivered,  la  in- 
HUfflcient,  since  it  cannot  be  determined  there- 
from that  the  buyer  Buffered  any  damages. 

3.  A  venire  de  novo  will  not  be  awarded,  at 
the  instance  of  one  having  the  burden,  because 
of  a  future  to  find  material  facta,  since  that  is 
construed  as  a  finding  against  him. 


Appeal  from  superior  court,  Allen  conn^; 
C  M.  DawBon,  Judge. 

Action  by  Robert  S.  Oreoi,  as  retgvgr  of 
the  Oove  ft  Hooper  Comp^i^,  against  'VraUaaa 
'Myers,  Jr.,  and  another.  From  a  lodgment 
for  plaintiff  entered  on  a  special  verdict,  de- 
fendants appeal.  Affirmed. 

Randall  ft  Doogbman,  for  appellants.  Breen 
ft  Mwrls,  for  appellee.  ' 

HBNLET,  a  J.  0^18  action  was  upon  an 
account  for  goods  sold  by  appdiee  to  appel- 
lants. The  goods  so  sold  consisted  of  a  certain 
numbra'  of  hats.  Appellants  answered  In  five 
paragraphs,  and  also  filed  a  cross  compblnt  of 
one  paragraph.  Tbe  first  paragraph  of  answw 
was  a  general  denial;  the  second,  a  plea  In 
payment;  the  third,  accord  and  satisfaction; 
the  fourth  and  fifth,  faflure  of  consideration. 
The  cross  complaint  Is  founded  upon  an  al- 
leged brea<^  of  warranty,  ^e  lower  court 
sustained  a  demurrer  to  the  third  and  fourth 
paragraphs  of  answer,  and  overruled  a  de- 
murrer to  the  fifth  paragraph  of  answor 
and  to  tiie  cross  comphUnt  The  cause  was 
tried  by  a  Jury.  At  the  request  of  appellee, 
the  court  ordered  the  jury  to  return  a  i^edal 
verdict  The  special  verdict  to  la  the  form 
;  required  by  the  act  of  iSSS.  Both  parties  to 
the  action  moved  for  Judgment  upon  the  spe- 
cial verdict  Appellw's  motion  was  sustained; 
that  of  appellants  overruled.  Hie  action  ot 
the  lower  court  In  sustalnlx^  m^llee*B  de- 
murrer, to  the  third  paragraph  of  answer,  and 
In  overruling  aj^ellants'  motion  for  Judgment 
upon  the  ^dal  verdict  ue  the  questions  dis- 
cussed by  appellants'  counsel  The  third  par- 
agraph of  answer,  to  whldi  tbe  lower  court 
sustained  a  demurrer,  was,  omitting  the  fmnal 
parts,  as  follows:  "Gome  now  the  defendants, 
and  for  their  amended  third  paragnyth  tit  ai^ 
swer  allege  and  say  that  on  the  4th  day  ct 
April,  1896,  the  defendants  delivered  to  plaln- 
tUfs,  and  plaintiffs  received  In  full  satis£actl«i 
and  discbarge  of  their  cause  of  action  In  thehr 
complaint  alleged,  the  following  check,  vrWh 
la  In  words  and  figures  as  follows:  'Ft  Wayne, 
Ind..  April  4.  1896.  First  National  Bank  of 
Fort  Wayne:  to  Robert  S.  Oreen.  reodv- 
er  Gtove  ft  Hooper  Oo.,  or  ordtt,  ei^ty-four 
•o/ioo  dollars,  In  full  for  invoice  Jany.  22, 
"96.  Wd!i.  Myers  ft  Bro.'  Wherefore  the  de- 
fendants demand  Judgment"  The  question 
arising  upon  this  xiaragraph  of  answw  Is,  did 
the  delivery  to,  and  the  acceptance  by,  ajD- 
pellee  of  this  check,  as  set  out  In  the  answer, 
satisfy  appellants^  claim?  In  other  wOTd% 
does  It  amount  to  an  accord  and  satisfaction? 
The  amount  due  from  a^^ellants  was  an  as- 
certained sum,— a  liquidated  amount,— and  It 
was  held,  in  a  ncent  case  dedded  by  this 
court  that  where  a  debtor  sent  to  Us  creditor 
a  check  for  a  part  of  a  liquidated  sum  due 
the  creditor,  reciting  In  the  check  that  it  was 
Id  full  of  all  demands,  the  acccs»tance  of  tbe 
check  by  the  creditor  did  not  discharge  the 
entire  debt  Hodgra  v.  Tmax  (Ind.  App.)  49 
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N.  B.  1070.  The  exact  question  1b  decided  In 
the  case  of  Gurran  t.  RummeU,  118  Mass.  482. 
Zn  tbat  case  the  plalstlffs  recelred  from  one 
Bond,  acting  for  the  defendant,  the  following 
letter:  "Gentlemen;  In  the  matter  of  the 
Rnmmell  estate,  we  are  getting  ft  Into  such 
shape  that  we  can  see  the  end  now:  It  wlH 
pay  a  dividend  of  19  cents  on  the  dollar.  As 
I  suppose  yon  would  like  to  close  It,  I  Inclose 
mj  check  for  111.80  In  settlement  of  your 
account."  Inclosed  la  the  letter  was  a  bank 
check  for  $11.80,  dated  July  3.  18TS,  payable 
to  the  plaintiffs'  order.  The  plaintiffs  used  the 
check  In  the  ordluary  course  of  business.  The 
question  presented  to  the  court  for  decision 
was  expressed  In  the  agreed  statement  of  facts 
as  follows:  "If  receiving  and  retaining  this 
dieck,  under  the  chrcumstances  stated,  is  such 
a  settlement  of  the  right  of  action  that  they 
cannot  recover  the  residue  of  the  debt,  then 
Judgment  la  to  be  entered  for  the  defendant; 
otherwise  for  the  plaintiffs  upon  their  declara- 
tion." The  court  In  deciding  the  case  says: 
"The  facts  agreed  do  not  bar  the  plaintiffs* 
right  to  recover  on  both  counts  In  their  decla- 
ration, because  an  agreement  to  accept,  In 
satisfaction  of  an  ascertained  debt,  a  sum  less 
than  the  full  amount  du^  is  not  sutflcient,  un- 
less It  be  founded  <m  some  additional  consid- 
eration, such  as  the  payment  of  money  or 
transfer  of  property,  or  some  new  responsibil- 
ity incurred  by  a  third  party,  or  when  the 
agreonent  constitutes  part  of  a  composition 
deed  among  creditors,  binding  upon  all.  Per> 
kins  V.  Lockwood.  100  Mass.  249.  The  case 
falls  to  show  any  such  new  consideration  of* 
fered  to  the  plaintiffs,  and  accepted  by  them 
as  the  consideration  of  an  agreement  to  accept 
less  than  the  amount  of  their  debt.  The  let- 
ter Inclosing  the  <Aeck  in  setUemenf  implies 
that  the  money  was  realized  out  of  Rummell's 
estate  only.  ♦  •  •  They  [plaintiffs]  were 
not  bound  to  treat  it  [the  check]  other  than  as 
a  part  payment  by  the  debtor,  to  be  applied 
In  reduction  of  the  debt  only."  See,  also, 
Pottlitzer  T.  Wesson,  8  Ind.  App.  472,  35  N.  E. 
1030.  It  Is  not  necessary  for  us  to  discuss 
whether  or  not  this  rule  ts  founded  In  good 
reason.  It  Is  the  rule  at  common  law,  and 
has  been  followed,  with  one  or  two  exertions, 
by  all  the  courts  of  this  country.  We  think 
the  lower  court  properly  sustained  the  demur- 
rer to  the  third  paragraph  of  answer.  The 
special  verdict  Is  Insufficient  to  support  a  judg- 
ment in  favor  of  appellants,  because  the  court 
cannot  determtne  from  the  special  v^lct  that 
the  appellants  suffered  any  damage.  If  there 
was  a  warranty  In  the  sale  of  the  hats,  and  a 
breach  of  ft,  the  measure  of  damages  would 
be  the  difference  between  the  articles  sold  and 
those  delivered  at  the  time  and  place  of  de- 
livery. This  the  special  verdict  falls  to  show. 
Bushman  v.  Taylor,  2  Ind.  App.  12,  28  N.  B. 
07;  Rldgley  v.  Mooney,  16  Ind.  App.  362,  46 
N.  E.  348.  The  motion  for  a  venire  de  novo 
was  projierly  overruled.  The  failure  to  find 
material  facts  will  be  construed  as  a  finding 
against  the  party  upon  whom  rested  the  borden 


of  proving  such  facts,  and  is  no  cause  for  a 
venire  de  novo.  We  find  no  enoc  in  the  rec- 
ord. Judgment  affirmed. 


(nXnd.A9P.Ut) 
8TATB  T.  TINOHER. 
(AppeUate  Court  of  Indiana.  Nov.  IS,  1888u) 
iHTOXio^nos  IM  Foatio  PLioa 
A  private  resldmce^  at  which  an  ice-oteam 
supper  and  a  dance  are  given,  attended  by  a 
number  of  people,  with  or  without  ioTitatlon, 
is  not  a  public  place,  within  Homer's  Bev.  St 
1897,  I  2091»  punishing  intoxication  at  pubUo 
plMes. 

Appeal  from  circuit  court,  SidllTin  eonaty; 
W.  W.  Moffett.  Judge. 

Sanford  Tincher,  accused  of  being  intoxi- 
cated In  a  public  place,  was  acquitted,  and 
questions  were  reserved  on  eKcq>tl«iB  by  flie 
state.  Affirmed. 

CJhas.  D.  Hunt,  Pros.  Atty.,  and  W.  A.  Ket- 
Cham,  Atty.  Gen.,  for  the  State.  W.  S.  Maple, 
for  appellee. 

WILEY,  J.  This  case  Is  before  us  on  a 
reserved  question  of  law.  The  appellee  was 
Indicted  for  having  beat:  found  in  a  state  ot 
intoxication  In  a  puUlc  ^ace,  and  on  a  plea 
of  not  guilty  the  cause  was  submitted  to  a 
Jury  for  trial,  and  under  an  Instruction  of  the 
court  a  verdict  of  acquittal  was  returned. 
The  public  place  at  which  tlie  appellee  was 
charged  to  have  been  found  in  a  state  of  In- 
toxication was,  in  the  language  of  the  Indict- 
ment, "at  a  public  assemblage  at  the  retf- 
dence  of  James  Williams,"  In  Sullivan  county, 
Ind.  The  facts  disclosed  by  the  record  are 
as  follows:  There  were  an  ice-cream  supper 
and  a  dance  at  tlie  private  reddence  of  one 
James  Williams,  and  from  75  to  100  perscms 
were  In  attendance.  The  reccffd  does  not  dis- 
close whether  the  general  public  were  In- 
vited, or  whether  those  In  attendance  were 
there  by  special  Invitation.  The  two  wit- 
nesses who  testified  in  the  case  stated  that 
they  were  not  Invited  specially  to  the  supper, 
but  went  because  they  had  heard  there  was 
to  be  such  a  su^wr.  They  did  not  know 
whether  other  persons  were  specially  Invited 
or  not  The  record  shows  that  there  was  an 
ice-cream  stand  out  in  the  yard,  near  a  public 
highway,  where  fee  (ream  and  other  refresh- 
ments were  sold.  The  state  c^ered  to  prove 
by  two  witnesses  that  the  appellee  atteuded 
the  supper,  and  while  there  was  In  a  state  of 
intoxication.  The  court  exduded  all  evidence 
offered  by  the  state  to  prove  the  Intoxication 
of  the  api)dlee;  such  evidence  b^g  excluded, 
as  shown  by  the  record,  on  the  ground  that 
the  "defendant  was  not  in  a  public  place  when 
at  said  supper  and  dance."  Following  the  ex- 
clusion of  this  offered  evidence,  the  record  re- 
cites that  "the  prosecuting  attorney  thereupon 
stated  to  the  court  that  all  the  evidence  the 
state  tiad  and  proposed  to  Introduce  In  this 
case  relative  to  the  defendant's  being  in  a 
state  of  intoxication  tended  to  show  the  de- 
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tendant's  condition  at  Wltttams*  at  the  snpper 
and  dance,  and  ttaat  -tbe  state  had  no  evidence 
of  his  Intoxication  at  any  other  idace,  wian- 
npon  the  court  excluded  the  eTldence  ahowli^; 
the  defendant's  Intoxicated  condition  at  the 
sappa  and  dance,  and  annonnced  and  raled 
that  said  supiier  and  dance  did  not  constltiite 
a  public  [dace."  To  this  ruling  the  state  ex- 
cited, and  has  properly  prea^ted  the  ques- 
tion a  bill  of  exceptkms.  We  hare  there- 
fore for  our  decision  this  quesllon:  Did  tiie 
private  residence  of  James  WHUami^  vhlch 
was  in  the  country,  and  at  wtalcb  a  number  of 
persons  had  gathered  to  attend  an  Ice-cream 
Bupper  and  dance,  constitute  a  public  place, 
within  the  meaning  of  section  2091,  Homer's 
Rev.  St  1897?  The  appdlee  has  not  favored 
us  with  a  brief.  "The  term  "public  place* 
is  a  relative  one.  What  Is  a  'public  place* 
for  one  purpose  is  not  for  aiu>UiOT.  *  *  *  A 
place  which  Is  public  in  one  community  is  not 
necessarily  so  in  another."  19  Am.  &  Eng. 
Enc.  Law,  p.  B68.  In  Gaboon  Goe,  67  N. 
H.  672,  It  was  said;  "The  term  "pabllc  {dace,* 
as  used  In  the  irtatute,  is  relative.  What 
might  be  a  puUic  place  In  a  crowded  and  pop- 
ulous city,  and  what  would  be  a  public  place 
tn  a  small  town,  sparsely  Inbablted,  are  entire- 
ly different  questions."  In  Parker  v.  State, 
26  Tex.  204.  it  was  said*.  **A  *publlc  place' 
does  not  mean  a  place  devoted  solely  to  tbe 
uses  of  the  public;  but  It  means  a  place  whidi 
Is  in  point  of  fact  public,  as  distinguished 
from  private,— a  place  that  IB  visited  by  many 
persons,  and  usually  accessible  to  the  neigh- 
boring public."  In  Alabama  there  Is  a  stet- 
ute  prohibiting  cock-aghtli«  In  a  public  {dace, 
and  providing  a  puidshment  for  Ite  violation. 
In  Finnem  v.  Btete  (Ala.)  22  South.  503,  ap* 
pellant  was  indicted  for  vlolatlcMi  of  such  nta.tr 
ute.  It  was  shown  that  the  cock-fight  took 
place  in  an  <dd  field,  grown  up  with  bushes, 
etc.,  about  one-fourth  or  one-half  mile  from 
the  pntdlc  road.  The  a^llaut  requested  the 
court  to  give  the  following  histructlons:  "CL) 
I  charge  you  tiiat  a  [dace  In  the  thick  woods, 
one-half  mile  from  any  public  highway,  or  oth- 
er puUlc  place,  is  not  a  public  place,  unless 
made  so  by  meeting  at  such  place  more  than 
one  time.  (Zi  I  charge  you  that  it  Is  no  vlo- 
Utlon  of  law  for  seventy-five  or  one  hundred 
men  to  meet  In  tbe  thick  woods,  one-half  mile 
from  any  public  highway  or  other  public  place, 
for  the  purpose  of  fighting  cocks."  These  bi- 
structlons  were  refused,  and  the  supreme 
court  held  that  such  refusal  was  correct,  say- 
ing: "The  charges  requested  by  the  defendant 
proceeded  on  the  idea  that  tbe  evidence  did 
not  show  a  public  place,  and  were  theref(H« 
well  refused.  But,  aside  from  this  considera- 
tion, It  cannot  be  said,  as  matter  of  law,  that 
a  place  where  75  to  100  men  meet  for  the  pur- 
pose of  fighting  cocks  is  not  a  public  place, 
even  though  It  be  'In  the  thick  woods,  one- 
half  mile  from  any  public  highway  or  other 
public  place,'  which  Is  the  proposition  em- 
braced In  these  charges.  The  place,  however 
secluded  In  and  of  Itself,  Is  made  public  by 


the  assemUage  there  of  people  in  such  num- 
bers, and  the  right  of  the  public  generally  to 
assemble  tiiere  on  Uie  occasion  for  the  pur- 
pose of  engaging  in  w  witnessing  cockfighting, 
and  it  is  wholly  Inunaterlal  whether  there  has 
ever  bettn  any  assemblage  of  peoide  at  tliat 
place  fbr  any  punKwe."  To  say  that  "in  the 
thick  of  the  woods,  one-half  mile  from  any 
puUic  highway,"  In  a  sodaded  and  unfre- 
quented spot,  where  a  number  of  persons  con- 
gregate, upon  one  occasion  only,  to  witness 
cod:fightlng,  is  a  pnUIc  place,  within  tbe 
meaning  of  a  criminal  statute,  it  seems  to  ns, 
is  a  strained  construction  of  the  term,  and 
one  which  does  not  meet  with  our  approval. 
Tbe  construction  put  np<m  Hie  term  "public 
Xdace"  in  tbe  case  last  dted,  as  it  is  used  in 
a  criminal  statute,  is  not,  in  our  Judgment,  Id 
harmony  with  the  great  weight  of  authorities. 
There  is  a  wide  disthiction  between  tbe  terms 
**public  place"  and  "public  assemblage"  or 
gathering.  The  people  who  congregated  at 
the  residence  of  James  Williams,  as  described 
in  the  indictment  in  the  case  b^ore  us,  might 
have  coostltnted  apnbllc  assemUage,  but, as  to 
whether  Qiey  did  or  did  not,  we  do  not  decide; 
but  we  are  dear  ISiat  auch  assemblage  of  per- 
sons did  not  make  hfs  iirlvate  residence  a 
"public  idace,"  witliin  the  meaning  of  tbe 
statute.  A  private  residence  Is  not  a  pOUIc 
place,  in  any  sense  of  the  teem,  and  Ibe  mere 
suggestion  of  the  fact  Is  a  sufficient  argument 
to  support  it  We  are  unatde  to  see  how  a 
private  residence  can  be  made  a  puUlc  place 
by  a  number  of  persons  in  the  nelgtaborliood 
gathering  there,  with  or  without  invitation,, 
to  pass  an  evening  in  social  Intercourse  and 
Innocent  amusement.  Whether  a  place  la 
puUlc  or  not  cannot  be  determined  by  Qie 
number  (rf  people  who  may  gather  there  for 
some  legitimate  purpose,  but  hy  the  idace  it- 
self. Nor  can  It  be  determined  by  people  free- 
ly and  volunterlly  congregating  at  their  omi 
pleasure,  or  by  the  invitation  (rf  others.  If 
this  were  true,  then  the  most  to(rfated  jdace  in 
an  uninhabited  region  would  become  a  puMlc 
place,  if  a  number  of  people  should  assemUe 
there;  cff  if  a  number  ot  persons  should  con- 
gregate and  go  In  a  body  to  the  home  of  one  of 
their  neighbors,  to  surprise  him  and  celebrate 
with  him  some  birthday  or  marriage  annlTer- 
sary,  such  fact  would  transform  the  privacy 
of  his  liome  Into  a  public  place.  We  cannot 
give  the  statute  npon  which  this  prosecution 
rests  such  a  coustnictlon.  As  we  have  re- 
marked, a  private  residence  is  not  a  public 
place,  within  the  meaning  of  the  statute,  and 
It  Is  not  made  a  public  place  by  the  assemblage 
of  a  number  of  persona.  In  the  case  at  Stete 
V.  Sowers,  62  Ind.  811,  this  exact  queatlmt  waa 
decided.  There  appellee  was  indicted  for  hav- 
ing been  found  In  a  stete  of  intoxication  In  a 
public  place,  to  wit,  "at  a  social  party  hdd  and 
had  at  tbe  residence  of  Jackson  Simmons.** 
The  court  said,  "The  private  house  of  a  gen- 
tleman, at  which  he  gives  or  holds  a  party, 
cannot,  within  the  meaning  of  the  statute, 
or  in  any  sense  of  society  or  government,  be 
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nndastood  to  be  a  pnbUe  place.  A  public 
^ce  la  where  all  persons  bave  a  right  to  go." 

The  court  did  not  err  In  excluding  the  ot- 
fered  erldence^  or  instmctlng  the  Jory  to  re- 
tnm  a  TeriUct  Cnr  appdtee.  Judgment  af- 
firmed. 

(a  Ind.  App.  1*7) 

RAU  T.  BALL  BROS.  GLASS  MFG.  CO. 
(Appellate  Oonrt  of  IndianB.    Not.  16,  1898.) 

TbiaL  — CONCLUBITEMISS   OT   SPBCIjLL  VbRDIOT— 

BmoT  ov  Vbbdiot  on  Dbvkctitb  Atbbmbkt. 

1.  Where  the  complaint.  In  an  action  for  dam- 
age for  failure  of  defendant  to  deliver  cer- 
tain goods,  for  which  plaiatifC  had  contracted, 
averred  that  plaintilF  had  performed  all  the 
conditions  of  the  contract,  and  there  was  a  spe- 
cial Terdict,  an?  InsafQciency  of  such  avermrat 
was  cared  bj  such  verdict. 

2.  A  special  T«dict,  In  an  action  /or  damages 
for  tallnre  of  defendant  to  deliver  cprtvln  goods 
b7  the  date  specified  in  the  contr&ijt  therefor, 
found  that  such  goods  were  to  be  delivered  on 
specifications  to  be  furnished  by  plaintiff;  that, 
after  the  expiration  of  the  period  specified,  dur- 
ing which  defendant  had  filled  all  orders  for 
which  plaintiff  had  fumiehed  specifications,  the 
dme  for  the  delivery  of  the  remainder  was  ex- 
tended by  an  agreement  on  which  both  parties 
afterwards  acted]  and  that  defendant  there- 
after delivered  all  such  goods  for  which  plain- 
tifC  furnished  qwcifications.  Svch  verdict  also 
enressly  declared  that  no  damage  was  sos- 
tamed  by  plalntlfl!  from  defendants  failnre  to 
deliver  all  the  goods  contracted  for  aa  original- 
ly specified,  and  failed  to  show  that  defendant 
was  not  ready  to  deliver  all  the  r«nainder  un- 
der the  contract  In  question  as  extended.  HtU, 
that  a  condusVon  that  plaintiff  was  entitled  to 
damages  in  a  certain  snm,  on  the  facts  found, 
was  inconsistent  with  such  findings,  and  that 
defendant  was  entitled  to  judgment  on  such 
special  verdict. 

Appeal  from  circuit  court.  Grant  county; 
J.  L.  Custer,  Judge. 

ActioD  by  Ball  Bros.  Glass  Manufacturing 
Company  against  John  Rau,  surviving  part- 
ner, etc.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.  Reversed. 

Ohaa.  F.  Parker  and  H.  J.  Panlus,  for  ap- 
peUant  Austin  De  Wolf,  for  appellee. 

ROBINSON,  J.  This  Is  an  appeal  from  b 
Judgment  of  the  Grant  circuit  court  rendered 
In  an  action  by  appellee  against  appellant  to 
recover  damages  resulting  from  an  alleged 
failure  on  the  part  of  appellant  to  deliver  to 
appellee  certain  personal  property  to  be  man- 
afactured  by  ap[>eUant  and  delivered  by  a 
named  date.  There  was  a  special  verdict, 
and  the  8ufi3clency  of  the  complaint  Is  ques- 
tioned for  the  first  time  In  this  court.  Kven 
where  a  demurrer  has  been  filed  and  over- 
ruled, a  special  verdict  will  cure  a  defective 
arerment,  but  It  will  not  cure  a  defect  con- 
sisting of  the  entire  omission  of  a  necessary 
averment.  Jone  t.  Casler.  139  Ind.  382,  38 
N.  E.  812;  Assurance  Co.  v.  Koontz,  17  Ind. 
App.  M,  46  N.  E.  95;  Rhodes  v.  Hilltgoss,  16 
Ind.  App.  478,  45  N.  K.  6(16:  Assurance  Co. 
V.  McCarty,  IS  Ind.  App.  449,  48  N.  E.  26S. 

It  Is  not  claimed  by  appellant's  counsel  tbat 
there  Is  the  omission  of  a  neceasary  arerment^ 
G1N.E.-60 


but  that  It  la  not  snfflclenOy  aTerred  that  xp-. 
pellee  performed  all  the  conditions  required 
by  the  contract  The  pleadli^t  avers  tbat 
aXL  the  conditions  of  the  contract  were  fnl- 
fllled,  and,  although  the  averment  may  be  de- 
fective, under  the  above  rulings  It  Is  sufll- 
cloit^ 

The  special  verdict  sbows  that  between  the 
16tb  and  22d  day  of  April.  1891,  appellant 
agreed  In  writing  to  sell  and  deliver  on  cars 
at  Falrmount  Ind..  960  gross  of  standard 
quart  fruit  Jars,  at  $4.60  per  gross,  and  400 
half-gallon  Jars,  at  16.86  per  grosft  The  con- 
tract originally  provided  for  the  delivery  on 
or  btfore  August  1, 1891.  Said  Jara  were  to 
be  delivered  upon  written  specifications  by 
appdlee.  stating  number  and  size.  Spedfica- 
tlons  were  not  delivered  to  appellant  for  all 
said  Jars  prior  to  August  1,  1891.  No  jars 
were  due  appellee  under  contract  for  which 
It  had  furnished  specifications  on  September 
16,  1801.  Tb^  was  not  dne  appellee  under 
the  contract  on  September  16,  1891,  more 
than  one  car  load  of  Jars.  ^  On  the  10th  day 
of  September,  1891,  appellant,  upon  order  of 
appeiUee.  loaded  a  car  with  jars,  and  blued 
the  same  to  Glndnnatl  parties.  Appellant 
then  bad  no  speclflcatlona  from  appellee  not 
filled. .  On  August  16,  1891,  app^ee,  by  let- 
ter, extended  the  time  for  the  delivery  of  the 
remainder  of  Jars  necessary  by  the  contract 
That  said  time  was  extended  to  the  making 
of  the  first  Jars  by  appellant  In  September 
following.  Appellant  delivered  the  first  Jara 
made  by  hfan  in  September,  1881,  for  which 
he  had  spedflcatlonB.  Appellee  received  Jars 
from  appeDant  from  June  20  to  S^tember  19, 
1891.  On  August  6tb  appellee  rec^ved  from 
appellant  under  the  contract  a  less  number 
of  Jars  than  named  in  apedfleaUons,  without 
objection  on  appellee's  part  aaylng  appellee 
would  fill  remainder  of  sucdi  specifications 
from  Jars  It  had  at  Muncle.  Not  Includliw 
order  of  August  eth,  appellant  had  no  spec- 
ifications for  Jars  from  appellee  from  August 
1,  1801,  to  September  11,  1801.  Appellant 
was  delayed  in  flUli^  specIflcationB  of  Sep- 
tember llth  until  September  19th  by  reason 
of  a  change  made  by  ai^Uee  on  September 
leth  in  the  SpedflcatlonB  of  September  llth. 
Appellant  delivered  882  quart  Jara  and  824 
half-gallon  Jars  between  April  10,  1881,  and 
October  1,  1891.  Quart  and  half-gallon  Jars 
could  not  be  purchased  in  Falrmonnt  In  car* 
load  lots  on  August  Ist  The  price  of  such 
goods  In  market  nearest  Falrmount,  August 
1st,  bi  car-load  lots,  was  $8  per  gross  for 
quart,  and  $11  per  gross  for  half-gallon,  Jara. 
Prior  to  August  1. 1881.  appelUint  notified  ap- 
pellee of  its  inability  to  funilsh  entire  amount 
named  In  contract  Appellee  agreed  to  ac- 
cept Jars  of  appellant  to  be  delivered  on  the 
contract  after  August  Ist.  At  no  time  be- 
tween April  16th  and  August  1st  bad  appel- 
lant enough  Jars  to  fill  the  contract.  On  Au- 
gust 1st  appellant  had  less  than  '  car 
loads  of  Jars  on  hand.  Between  August  Ist 
and  September  25th  appellant  made  two  or 
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more  car  loads  of  quart  Jars.  After  Septem- 
ber 25th  app^ant  did  not  notify  appellee  of 
Its  readiness  to  deUrer  sldj  Jars.  Tbe  Jars 
shipped  to  Cincinnati  parties  were  received 
too  late  for  the  then  market,  and  were  after- 
wards returned  to  appellee.  The  market 
price  of  those  Jars  on  the  day  they  were 
loaded  at  Falrmount  was  $8  per  gross.  "In- 
terrogatory 26.  If  the  Jars  were  not  deliver- 
ed by  the  Falrmount  Glass  Works  to  the 
plaintlEt  by  August  1,  1801,  what  amount  of 
damage  was  sustained  by  the  plaintiff  as  the 
direct  result  of  such  nondellrery?  Answer. 
Mone."  The  special  verdict  concludes:  "If, 
upon  the  foregoing  facts,  the  law  is  with  the 
plaintiff,  we  And  for  the  plaintiff,  and  assess 
his  damages  at  six  himdred  and  flfty-two  dol- 
lars." 

If  appellee  is  entitled  to  any  damages,  It 
must  be  by  reason  of  the  default  of  appel- 
lant to  furnish  Jars  after  August  Ist;  for  It 
Is  expressly  found  that  no  damage  resulted 
by  reason  of  the  failure  to  deliver  the  Jars 
by  August  l8t  The  parties  had  the  right  to 
extend  the  time  within  which  the  contract 
should  be  filled,  and  this  the  verdict  shows 
was  done.  The  verdict  shows,  not  only  that 
there  was  an  agreement  to  extend  the  time, 
bnt  that  both  parties  afterwards  acted  upon 
this  agreement  The  time  was  extended  un- 
til the  making  of  the  first  Jars,  in  September. 
But.  even  then,  appellant  was  only  to  furnish 
such  Jars  for  which  appellee  bad  given  spec- 
ifications. And  the  verdict  expressly  finds 
that  when  Jars  were  made  In  September  ap- 
pellant furnished  and  shipped  under  the  con- 
tract all  Jars  for  which  specifications  and  di- 
rections had  been  given  by  appellee.  And  It 
further  appears  from  the  verdict  that  appel- 
lant at  no  time  failed  to  furnish  and  deliver 
to  appellee  Jars  at  such  times  and  In  such 
quantities  as  directed,  and  for  which  spec- 
ifications were  furnished  by  appellee.  It  Is 
true  that  on  August  6th  appellant  furnished  a 
leas  number  of  Jars  than  named  In  the  spec- 
ifications, but  this  number  was  received  un- 
der the  contract,  and  without  objection,  and 
with  the  statement  by  appellee  that  It  would 
fill  the  remainder  of  the  specifications  from 
Jars  appellee  had.  It  Is  also  true  that  an 
order  given  September  11th  was  not  filled  un- 
til September  19th,  but  this  dehiy  was  by 
reason  of  a  change  made  by  appellee  on  the 
ICtb  of  September  In  the  specifications. 

The  original  contract  provided  for  the  de- 
livery of  the  goods  by  August  Ist.  The  old 
contract  remahied  In  force  after  that  date,  ex- 
cept OS  to  the  time  for  the  delivery  of  the 
goods.  The  respective  duties  of  the  parties 
under  the  contract,  as  extended,  were  not  dif- 
ferent from  those  under  the  contract  before 
the  extension.  It  still  remained  the  duty  of 
appellee  to  place  specifications  for  Jars  when 
wanted,  and  It  was  the  duty  of  appellant  to 
furnish  Jars  only  upon  .specifications.  The 
Imrden  was  upon  appellee  to  show  a  failure 
on  appellant's  part  to  comply  witli  this  con- 
tract as  extended,  and  tbls  the  verdict  falls  to 


do.  It  appears  appellant  did  famish  all  goods 
for  which  specifications  were  given,  and,  so 
far  as  the  verdict  goes,  appellant  may  have 
been  ready  to  f  umlab  all  the  remainder  of  the 
goods  at  any  time  under  the  contract  aa  ex- 
tended. 

The  formal  conclusion  of  the  verdict,  Oxlag 
the  amount  of  the  damages,  is  Inconslstoit 
with  the  finding  that  no  damages  were  sus- 
tained by  reason  of  the  failure  to  deliver  the 
goods  by  August  Ist,  and  It  has  been  held 
that  such  a  conclusion  Is  not  to  be  regarded 
as  a  finding,  and  cannot  be  considered  by  the 
court  in  determlnli^  whether  the  law  on 
the  facta  found  Is  with  the  plaintiff  or  defend- 
ant See  Helwlg  v.  Beckner,  149  Ind.  131, 
46  N.  B.  644,  and  48  N.  B.  788;  Turnpike  Co. 
V.  Overman,  19  Ind.  App.  309,  48  N.  EL  874. 
Taking  the  special  verdict  as  a  whole,  we 
can  but  conclude  that  It  falls  to  find  facts  en- 
titling appellee  to  damages,  and  that  the 
court  erred  In  sustaining  appellee's  motion  for 
Judgment  Judgment  reversed,  with  Instrnc- 
tlons  to  render  Judgment  In  appellant's  favor 
on  the  fecial  verdict 


(a  Ind.  App.  im 
MANN  V.  BARELET. 
(Appellate  Conrt  of  Indiana.   Nov.  ISOa) 

NSW  ATRIAL— QKOITHDe—PLIADtNOB—BBrOSU.  TO 

Rbimst ATE— Landlord  akd  Tsmaiit 

— APPBIL — DlBCRCTIOX. 

1.  The  failure  of  s  complaint  to  state  a  canse 
of  action  is  no  ground 'for  a  new  trial. 

2.  A  refusal  to  reinistBte  a  cause  after  dis- 
missing an  appeal  therein  from  a  Justice's  eoort 
la  no  ground  for  a  new  trial. 

S.  A  leaae  filed  as  an  exhibit  with  a  complaint 
to  recover  possession  of  the  leased  premises 
cannot  be  considered  in  determining  the  ques- 
tiOQ  as  to  the  suGQclency  of  the  complaint 

4.  A  refusal  to  reinstate  a  cause  after  dis- 
mlssing  an  appeal  tliereln  from  a  Justice's  conrt 
for  failure  to  file  aa  additional  bond  will  be 
sustnined,  In  the  absence  of  an  abuse  of  discre- 
tion, where  tliere  was  conflictlnjr  evidence  as  to 
whether  appellant  had  used  diligeace  in  at- 
tempting to  procure  the  bond  within  the  pre- 
scribed time. 

Appeal  from  superior  conrt  UarJon  county; 

L.  M.  Harvey,  Judge. 

Action  by  Ida  D.  Berkley  against  Etta  J. 
Mann  In  a  Justice's  court  From  a  Judgment 
for  plaintiff,  defendant  appealed  to  the  su- 
perior court  where  the  appeal  was  dismissed, 
and  she  again  appeals.  Affirmed. 

ThoB.  Hanna,  for  appellant  McBride  ft 
Denney,  for  appellee. 

BLACK,  J.  The  appellee,  as  landlord, 
brought  her  action  against  aptwUant,  as 
tenant  before  a  Justice  of  the  peace,  for  pos- 
session of'  certain  leased  premises  alleged  to 
be  unlawfully  held  over  by  the  appellant 
after  the  expiration  of  the  tenancy,  and  for 
damages  for  the  detention.  The  Justice  ren- 
dered Judgment  for  the  appellee;  adjudging 
that  she  should  recover  possession  of  the 
premises,  with  a  certain  sum  of  money  and 
costs.  From  this  Judgment  tin  appelUnt  ap- 
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pealed  to  tbe  court  belov,  where  It  was  or- 
dered that  the  appellant  within  15  days  file 
an  additional  bond  In  the  sum  of  $200,  with 
approved  snretr.  On  the  3d  of  April,  1897, 
the  court;  for  failure  of  the  appellant  to  com- 
ply with  said  order  to  file  an  additional  bond, 
dismissed  the  appeal,  and  rendered  Judgment 
that  the  appellant  take  nothing  by  her  ap- 
peal herein,  and  that  tbe  appellee  recover 
her  costs.  On  the  13tb  day  of  April.  1897, 
the  appellant  filed  her  motion  to  set  aside 
the  judgment  of  dlamfssal  and  to  reinstate 
the  cause,  and  tendered  her  additional  bond. 
In  support  of  this  motion  the  appellant  filed 
a  number  of  affidavits,  and  counter  affidavits 
were  filed  by  the  appellee.  The  court  over- 
ruled the  appeDanfs  motion  to  set  aside  Its 
Judgment  of  dlamlsaal  and  to  reinstate  the 
cause.  A  motion  of  the  appellant  thereafter 
filed  for  a  new  trial  was  overruled.  In  this 
motion  the  appellant  stated  as  causes  for  a 
new  trial  (1)  that  the  court  erred  In  overrul- 
ing her  said  motion  to  reinstate  the  cause; 
(2)  that  tbe  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  (3) 
that  the  Judgment  of  the  court  is  contrary  to 
law.  In  the  assignment  of  errors  are  three 
specifications:  (1)  That  the  court  erred  In 
overruling  tbe  motion  for  a  new  trial;  (2) 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  (3) 
that  the  court  erred  In  overrutlng  appellant's 
motion  to  reinstate  the  cause,  as  Is  set  out 
]□  the  motion  for  a  new  trial.  We  may  con- 
sider these  spedflcatlons  In  their  own  order. 

As  to  the  second  and  third  causes  stated  in 
the  motion  for  a  new  trial,  they  must  be  dis- 
posed of  by  saying  that  neither  of  them  con- 
stitutes a  cause  for  a  new  trial  recognized 
by  law  In  any  case.  The  judgment  of  the 
court  below,  which  the  ap[>ellant  sought  to 
set  aside,  was  not  a  Judgment  upon  the  mer- 
its of  the  cause,  but  one  of  dismissal  of  an 
appeal  from  a  Justice  of  the  peace.  An  ap- 
peal from  a  Justice,  not  being  for  the  correc- 
tion of  errors,  but  for  the  trial  of  the  cause 
de  novo  upon  its  merits,  vacates  the  Judg- 
ment Britton  V.  Fox,  39  Ind.  369.  Among 
the  general  statutory  provisions  relating  to 
Justices  of  the  peace,  it  is  provided  (section 
1501,  Homer's  Rev.  St.  1897;  section  1569. 
Bum^  Bev.  St  1894)  that  tbe  appeal  shall 
not  be  dismissed  tat  the  insufficiency  of  the 
appeal  bond,  If  the  appellant  will  file  a  suffi- 
cient bond,  to  the  acceptance  of  the  court  to 
which  the  appeal  Is  taken.  It  is  also  provid- 
ed (section  1504,  Homer's  Bev.  St  1897;  sec- 
tion 1572,  Bums'  Bev.  St  1894):  "When  an 
appeal  la  dismissed  by  the  court,  such  facts 
shall  be  certified  to  the  Justice  by  tbe  clerk, 
and  such  Judgment  shall  stand  on  tbe  Justice's 
docket  as  if  no  appeal  had  been  taken."  For 
the  removal  of  a  tenant  holding  over,  special 
statutory  provision  Is  made.  In  such  an  ac- 
tion before  a  Justice  an  appeal  lies  under  the 
same  regulations  and  restrictions  as  in  other 
cases  before  Justices;  and  an  appeal  bond, 
■ecuring  damages,  U  any,  and  costs,  and  the 


prosecution  of  tbe  api>e£l,  muat  be  given  by 
the  appellant  Homer's  Bev.  St  1897.  { 
5234  (Bums'  Bev.  St  1894,  S  7115).  The 
appeal  supersedes  proceedings  in  the  Justice's 
court.  But  if  Judgment  before  the  justice 
shall  have  gone  for  the  plalntlfT,  and  the  de- 
fendapt  appeal,  and  his  appeal  is  dismissed, 
the  clo'k  shall  certify  such  dismissal  to  the 
Justice,  who  shall  issue  process  as  if  no  ap- 
peal had  been  taken.  Homer's  Bev.  St  1897, 
S  5286  (Bums'  Rev.  St  1894,  {  7116).  Here 
there  was  no  trial  In  the  court  bdow  upon 
the  merits.  There  was  a  hearing  of  a  motion 
to  require  an  additional  appeal  bond,  which 
the  court  sustained,  and  thereupon  the  court 
ordered  the  ffllng  of  such  a  bond  within  15 
days.  No  error  Is  assigned  of  this  action  of 
tbe  court  Thereafter,  upon  failure  to  comply 
with  such  order,  the  court,  for  such-  failure, 
dismissed  the  appeal.  Ten  days  afterwards 
the  appellant  moved  to  set  aside  the  dismiss* 
at  and  to  rdnstate  the  appeaL  This  motion 
was  heard  upon  affidavits,  and  was  over- 
raled.  The  only  decision  upon  the  merits  of 
the  cause  of  actlcm  stated  In  tbe  complaint 
is  that  standing  upon  the  docket  of  the  Jus- 
tice. The  motion  for  a  new  trial  must  be 
regarded  as  an  application  for  a  new  bearing 
of  the  motion  to  set  aside  the  judgment  of 
dismissal,  and  to  reinstate  the  cause  In  the 
court  below.  A  motion  for  a  rehearing  or  a 
new  trial  of  a  motion.  If  proper  practice, 
would  be  regarded  as  well  taken  simply  on 
the  ground  that  the  court  erred  in  overruling 
the  motion,  without  stating  wherein  the  de- 
cision upon  the  motion  was  erroneous.  The 
question  could,  however,  be  presented  by 
taking  an  exception  to  the  mllng  of  the  court 
upon  the  motion,  and  saving  and  presenting 
the  motion  and  tbe  evidence  heard  thereun- 
der, consisting  wholly  of  affidavits  and  ex- 
ceptions to  the  ruling,  by  a  bill  of  exceptions, 
and  then,  on  appeal,  assigning  such  as  error. 
It  would  seem  that  there  was  no  error  In 
overruling  the  motion  for  a  new  trial.  The 
appeal  was  taken  from  a  Judgment  of  dis- 
missal of  an  appeal  from  a  Justice,  which  the 
court  refused  to  reinstate  on  motion,  and 
was  not  an  appeal  from  a  Judgment  taken  in 
the  court  below  upon  the  merits  of  the  cause. 
The  effect  of  the  Judgment  Is  to  reinstate  the 
suspended  Judgment  on  the  docket  of  the 
Justice. 

It  has  been  denied  In  argument  that  an  as- 
signment that  the  complaint  does  not  state 
tacts  sufficient  to  constitute  a  cause  of  actlou 
may  properly  be  made  in  such  case.  This 
question  need  not  be  decided.  It  Is  not  con- 
tended that  the  complaint  is.  insufficient  for 
any  reason  except  that  of  an  alleged  dis- 
agreement between  the  complaint  and  a  writ- 
ten Instrument  referred  to  In  argument  as  a 
lease,  which  was  filed  with  the  complaint  as 
an  exhibit.  But  In  such  proceedings,  brought 
by  a  landlord  to  recover  possession  of  leased 
premises  from  his  tenant  unlawfully  holding 
over,  tbe  lease  Is  not  the  foundation  of  the 
action;  and,  though  filed  with  the  complaint 
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as  an  exhibit,  !t  cannot  properly  ^  examined 
In  considering  the  question  as  to  the  suffi- 
ciency of  the  complaint  Whipple  t.  Shewal- 
ter,  91  Ind.  114. 

It  IB  also  si^gested  that  we  should  disre- 
gard the  last  specification  In  the  assignment 
of  errora,  that  the  court  erred  In  oTerruling 
appellant^s  motion  to  restate  the  cause,  as 
Is  set  out  In  the  motion  for  a  new  trial,  be- 
cause of  the  closing  portion  of  the  apeclflca- 
tlons  referring  to  the  motion  for  a  new  triaL 
While  the  Intention,  perhaps,  Is  not  as  defi- 
nitely Indicated  as  would  be  desirable,  we 
hare  deemed  It  proper  to  examine  the  affi- 
dETlts  set  out  in  the  bill  of  exceptions.  Each 
party  filed  at  dUFerent  times  a  large  number 
of  affldavlts,  wherdn,  by  way  of  asserting 
due  diligence  on  the  one  hand,  and  denying 
It  on  the  other  hand,  there  was  developed 
some  controversy  concerning  the  purport  of 
intwrleira  between  opposing  attorneys  out 
of  court  It  wonld  serve  no  useful  purpose 
to  set  forth  the  conflicting  statements  of  the 
affidavits.  The  reinstatement  of  an  appeal 
under  such  circumstances  must  be  treated 
as  largely  within  the  discretion  of  the  court 
btfore  which  the  proceedings  were  had.  We 
cannot  say  that  the  court  abused  Ita  author- 
ity In  deciding  the  conflict  in  the  affidavits 
submitted  at  tbB  hearing  of  the  motion,  to 
reinstate  the  appeal.  Ju^ment  affirmed. 


PHBNIX  INS.  CO.  V.  MOPFITT. 
(Appellate  Court  of  Indiana.   Nov.  16,  1886.) 
Apfbal— Ii4W  or  TBS  Cua — Ivsohaiiob  Poliot— 

A.CT10K  BT  ASBIONBB. 

1.  A  decision  on  appeal  holding  a  complaint 
defective  for  want  of  certain  averments  in  ef- 
fect holds  it  sutQcient  in  all  other  respects, 
and,  on  an  Issue  of  the  aaffldency  of  an  amend- 
ment made  pursuant  to  the  decision,  it  becomes 
the  law  of  the  case. 

2.  In  an  action  on  a  policy,  an  averment  by 
plaintiff,  claiming  to  have  purchased  the  proi> 
erty  and  policy  before  the  fire,  t^at  insured 
owned  It  when  the  policy  was  issued,  and  was 
in  possession  at  the  time  of  the  fire,  does  not 
aver  ownership  or  an  insurable  interest,  and  is 
hence  insufficient. 

Appeal  from  circuit  court,  Marlon  coun^; 
H.  C.  Allen,  Judge. 

Action  by  Jane  Moffitt  against  the  Phenli 
Insurance  Company.  There  was  a  Judgment 
for  plaintiff,  and  defendant  appeals.  Bevera- 
ed. 

Chambers,  Pickens  &  Moores,  for  appel- 
lant  W.  y.  Booker,  for  appellee. 

COMSTOCK,  J.  Appdlee  brought  suit 
against  appellant  in  the  Afarlon  circuit  court 
on  the  6th  day  of  March,  1891.  The  com- 
plaint was  In  three  paragraphs.  A  demurrer 
to  each  paragraph  was  sustained.  Api)ellee 
refused  to  amend,  and  appealed  to  this  court. 
The  action  of  the  lower  court  was  sustained 
on  the  16tb  day  of  November,  1895,  as  to  the 
first  and  second  paragraphs;  overruled  aa  to 
the  third.   The  case  Is  reported  In  11  Ind. 


App.  233,  38  N.  E.  835.  On  the  19th  day  of 
March,  1895,  an  amended  complaint  was  filed 
In  said  Marlon  circuit  court,  In  three  para- 
graphs. Appellant  filed  a  demurrer  to  the 
first  and  second  paragraphs,  and  moved  the 
court  to  make  the  third  paragraph  more  spe- 
cific by  showing  clearly  and  distinctly  who 
was  the  own»  of  the  property  destroyed  by 
fire  at  the  time  the  same  was  so  destroyed. 
Bald  demurrers  and  motion  were  each  over- 
ruled,  and  exceptions  property  takoi,  and  the 
case  waa  put  at  Issue  by  general  denial.  A 
trial  by  Jury  resulted  In  a  verdict  In  favor 
of  app^lee  for  f747.  With  Its  general  ver- 
dict the  Jury  returned  answers  to  Interroga- 
tories. The  court  overruled  arodlanfs  mo- 
tion for  a  new  trial,  and  rendered  Judgment 
on  the  verdict  against  appellant  tor  f747. 
The  asslgnmoits  of  error  challenge  the  ac- 
tions of  the  court  In  overruling  app^anf  ■ 
demurr»8  to  the  several  paragraphs  of  the 
comidalnt.  In  overruling  Its  motion  to  make 
the  third  paragra^  more  specific,  as  stated 
In  the  motion,  and  ovomllng  its  motion  for 
a  new  triaL 

The  objections  made  by  appellant's  learn- 
ed coimsel  to  the  first  and  second  paragraphs 
of  the  complaint  are  tluit  there  la  no  suffi- 
cient averment  of  the  assignment  of  the 
policy  by  Booker  to  Mt^tt  nor  of  the  assent 
of  the  company  to  such  aaslgnmoit;  that 
there  Is  no  avennent  that  the  policy  was 
transferred  by  delivery  from  Booker  to  Mof- 
fitt; no  averment  that  the  company  consent- 
ed to  the  ass^nmoit  from  Booker  to  Moffltt 
as  provided  for  In  tba  policy;  no  averment 
nhowing  that  a  new  c(mtract  was  made  be- 
tween Moffltt  and  the  defendant  company 
whereby  said  company  became  liable  to  Mof- 
fltt upon  said  poUcy.  The  facts  aa  all^^ 
In  the  first  paragraph  are.  In  substance,  that 
on  the  9th  day  of  January,  1893,  the  defends 
ant  (appellant),  for  value,  executed  Its  policy 
of  Insurance  whereby  it  agreed  to  indemnify 
one  F.  B.  Bo(Aer  against  loss  or  damages  by 
fire  to  an  amount  not  to  exceed  the  actual 
cash  value  of  the  property  described  In  the 
policy,  imd  In  no  event  to  exceed  $000  on  said 
Booker's  1%  story  frame  dwelling  occupied 
by  the  assured,  and  $200  on  his  frame  bam, 
situate  on  certain  described  real  estate  In 
Hamilton  county,  Ind.-;  that  on  the  1st  day 
of  March,  1803,  Booker  sold  to  the  philntlir 
the  premises  and  property  deSCTlbed  In  said 
policy;  that  ftt  the  time  of  said  aal^  the  de- 
fendant was  notified  that  tiie  plalntlfl!  had 
purchased  the  property,  and  gave  Its  consent 
thereto;  that  at  the  time  such  notice  was 
given,  the  defendant  had  the  policy  In  its 
possession;  that  on  the  20th  day  of  March, 
1803,  the  dwelling  house,  while  still  occupied 
by  Booker,  was  totally  destroyed  by  fire 
orlginatli^  from  causes  unknown;  that  the 
actual  cash  value  of  said  house  Immediately 
preceding  Its  destruction  was  $1,200;  that 
within  six  days  after  such  loss,  said  def«id- 
ant  was  orally  notified  thereof  by  plalntifT: 
tba^  upon-  such  notice  being  given,  defendant 
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immediately  repudiated  Us  previous  consent 
flTeu  to  said  transfer,  and  gave  as  Us  reason 
therefor  that  said  consent  was  not  express- 
ed in  writing,  and  declined  to  treat  further 
with  plalntllC  concerning  said  loss;  that  the 
plaintiff  has  performed  and  offered  to  per- 
form all  and  singular  the  duties  and  obliga- 
tions Imposed  upon  said  Booker  and  upon 
the  plaintiff  under  the  terms  and  conditions 
of  said  policy;  that  the  defendant  wrong- 
fully declines  and  has  refused  to  adjost  or 
pay  auch  loss.  Upon  the  former  appeal  ot 
this  case,  In  passing  apon  the  sufficiency  of 
these  paragrapbs.  the  court  said:  "To  be  ef- 
fective as  an  assignment  or  a  new  contract 
of  insurance  between  the  appellant  and  ap- 
pellee, the  consent  must  hare  been  given 
with  the  knowledge  that  It  was  the  purpose 
and  agreement  of  Booker  and  Moffitt  to 
transfer  the  Insurance  as  well  as  the  prop- 
erty. For  want  of  such  averments,  these 
paragraphs  must  be  held  Insnfflclent"  The 
averments  In  the  amended  complaint  mani- 
festly made  to  meet  this  holding  of  the  court 
are  as  follows:  "(1)  That  on,  to  wit,  the  1st 
day  of  March,  1883,  s&Id  Booker  sold  to  this 
plaintiff  the  premises  and  property  described 
in  said  policy;  that  It  was  then  and  there 
understood  and  agreed  by  and  between  said 
Booker  and  tills  plaintiff  that  said  sale  car- 
ried with  It  to  this  plaintiff  every  Interest, 
right;  and  benefit  of  the  said  Booker  in,  to, 
under,  and  by  rirtue  of  said  policy,  and  that 
the  same  should  be  and  were  transferred  to 
this  plaintiff  as  a  part  of  the  transfer  of  title; 
that,  at  the  time  of  said  sale,  the  said  defend- 
ant company  was  notified  said  plaintiff  here* 
In  had  purchased  said  property,  and  that 
snch  purchase  carried  with  It  the  said  inter- 
ests, rights,  and  benefits  of  said  Booker  In,  to, 
under,  and  by  virtue  of,  the  said  policy,  upon 
whicb  notice  being  given,  the  said  defendant 
company  gave  its  consent  to  said  transfer  of 
title,  and  insured  and  retained  to  Itself  the 
remaining  portion  of  the  premium  paid  on 
said  policy;  that  at  the.  time  of  said  notice, 
said  defendant  bad  the  said  iwllcy  in  Its  pos- 
session." The  court,  having  held  upon  the 
former  appeal  that  these  paragraphs  were 
defective  for  want  of  averments  supplied  by 
the  foregoing  allegations,  in  effect  held  that 
they  were  In  all  other  respectd  sufficient. 
^Is  decision  must  remain  as  the  law  of  the 
case,  and  we  must  therefore  hold  that  the 
lower  court  did  not  err  in  overruling  the  de- 
murrers to  the  first  and  second  paragraphs  of 
the  complaint 

The  motion  to  make  the  third  paragraph 
show  clearly  and  distinctly  who  was  the 
owner  of  the  property  when  it  was  destroyed 
by  fire  should  have  been  sustained.  It  has 
been  held  In  nnmerons  decisions  by  the  su- 
preme and  this  court  that  a  complaint  upon 
a  policy  of  insurance  for  damage  or  loss  by 
Are  Is  bad  that  does  not  show  ownership  or 
an  insurable  Interest  in  the  property  at  the 
time  the  fire  occurs.  Assurance  Co.  v.  Mc- 
Carty  (lad.  App.)  48  N.  B.  266,  and  anthorl- 


Uea  there  cited.  This  paragraph  avers  that 
Booker,  to  whom  the  insurance  was  granted, 
was  the  owner  of  the  property  at  the  time 
the  policy  was  issued,  and  that  he  occupied 
it  at  the  time  of  the  fire.  These  allegations 
fall  short  of  an  allegation  of  ownership  at 
the  tjme  of  the  fire,  or  of  an  allegation  that 
he  then  had  an  Insurable  Interest  In  It 

We  do  not  deem  It  necessary  to  pass  upon 
the  qnestiona  discussed  under  the  motion  for 
a  new  triaL  They  may  not  arise  upon  an- 
other trial.  The  death  of  appellee  having 
been  suggested  since  the  submission  of  this 
cause.  Judgment  is  rendered  as  of  the  term 
when  the  submission  was  made.  Judgment 
reversed,  with  Instructions  to  the  trial  coart 
to  sustain  appellant's  motion  to  make  the 
third  paragraph  more  apedfle. 


fXL  Xnd.  App.  my 
STATB  V.  WABASH  PAPBB  00. 
(Appellate  Court  of  Indiana.    Nov.  17.  1898.) 

NAVISABLK  BIVBRS— FCBLIO  HlOHWATS— JUDIOUL 

NoncB— NuiSAKOB— Fdblio  Flaobb. 

1.  A  navigable  river  is  a  public  highway. 

2.  Act  Cong.  March  26,  1804.  S  6  (2  Stat. 
279),  provides  that  all  navigable  rivers  within 
Indiana  territory  shall  be  deemed  to  be  and  re- 
main public  highways.  Newspsi>en  and  other 
evidence  show  that  the  Wabash  river  was  navi- 
gable in  1817  for  some  450  miles  from  its 
mouth.  The  legislature  by  its  acts  has  recog- 
nized that  snch  river  Is  navigable  in  its  course 
through  Wabash  and  Miami  counties.  Held 
BQfflcient  to  show  that  the  Wabash  river  Is  a 
navigable  stream,  and  hence  a  pnbHc  highway, 
for  450  miles  from  its  mouth. 

3.  Judicial  notice  will  be  taken  that  Wabash 
and  '  Miami  conntlea  are  less  than  400  miles 
from  the  month  of  the  Wabash  river,  and  that 
certain  cities  and  towns  in  aaid  counties  ace 
situated  on  the  banks  of  Baid  river. 

4.  Evidence  under  an  indictment  for  commit- 
ting a  nnisaoce  in  a  "pnblic  place"  is  sufficient 
where  it  shows  pollntion  of  a  navinble  river, 
which  is  a  public  highway,  as  a  public  highway 
is  prima  facie  a  "public  place." 

Petition  by  ^[ipellee  tor  retaearlns.  Over- 
ruled. 

For  former  opinloOt  see  48  N.  B.  60S. 

WILEY,  J.  The  appellee  has  filed  a  peti- 
tion for  a  rehearing,  and  supiHtrted  the  same 
in  a  vigorous  brief.  While  the  petition  as- 
signs six  alleged  errors  for  which  a  rehearing 
should  be  granted,  there  are  in  fact  but  two 
questions  raised  and  discussed,  to  wit:  (1) 
That  the  court  erred  in  holding  that  the  Mi- 
ami circuit  court  had  Jurisdiction;  end  (2) 
that  the  court  erred  in  holding  that  the  In- 
dictment was  sufficient  in  matter  of  form 
and  substance. 

On  the  question  of  jurisdiction  appellee  has 
not,  in  its  brief,  thrown  any  new  light  nor  cit- 
ed us  to  any  authority  contrary  to  our  holding 
in  the  origljial  opinion.  We  have,  however, 
re-examined  the  question  with  considerable 
care,  'and  we  have  no  doubt  but  that  we 
reached  a  correct  conclusion,  and  to  that  con- 
clusion we  strenuously  adhere. 

We  wlU  now  notice  the  second  proposition 
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dlscossed  by  the  learned  counsel  for  appellee 
In  his  brief  on  tbe  petition  for  rebearlng. 
Is  the  Iniilctment  snfficient  in  matter  of  form 
and  substance?  It  Is  earnestly  Insisted  by 
counsel  that  tbe  Indictment  does  not  state 
facts  which  constltnte  an  olfense,  and  he 
bases  this  insistence  upon  the  proposition 
that  It  is  not  alleged  nor  shown  In  the  in- 
dictment that  tbe  ofTense  was  committed  in 
a  public  place,  or  that  the  public  were  affect- 
ed thereby.  It  must  be  conceded  that,  if  the 
indictment  does  not  show  this,  It  Is  bad,  and 
a  rehearing  should  be  granted.  It  was  evi- 
dently tbe  purpose  and  Intention  of  the  leels- 
lature  In  enacting  tbe  statute  upon  which 
this  prosecution  Is  based  to  protect  tbe  pub- 
lic as  far  as  possible  from  the  dangers,  nui- 
sance, and  evils  arising  from  the  poUntlon  of 
natural  streams  of  water;  and  if  the  indict- 
ment does  not  show  upon  Its  face  that  the 
Wabash  rlrer  was  a  public  place  at  the  point 
where  it  Is  charged  that  the  offensive,  etc., 
matter  was  disrharged  Into  the  river,  and 
where  It  was  suffered  to  accumuhite.  or  that 
the  public  were  affected  thereby,  then  It  does 
not  show  a  violation  of  the  statute,  and  this 
prosecution  should  fall.  In  support  of  the 
contention  that  the  Indictment  does  not  state 
an  offense,  appellee  cites  the  following  cases: 
Mains  V.  State,  42  Ind.  327;  State  v.  Houck. 
73  Ind.  37.  We  do  not  think  these  cases  sup- 
port the  theory  of  appellee.  In  the  first  case 
cited,  appellant  was  Indicted  for  keeping  a 
disreputable  house,  "to  tbe  great  damage  and 
common  nuisance  of  all  the  citizens  of  tbe 
state  of  Indiana."  It  was  not  averred  In 
the  Indictment  where  the  house  was  situated, 
except  as  to  the  county  and  state.  It  was  not 
charged  that  the  house  was  situated  In  any 
public  place,  as  In  a  dty,  town,  or  village, 
nor  near  any  public  street  or  highway;  nor 
did  It  allege  that  any  one  resided  near  there- 
to, or  that  they  were  In  the  habit  of  passing 
thereby.  It  did  not  appear  that  tbe  house 
was  even  In  the  vicinity  of  any  Inbobltants. 
The  averment  In  the  Indictment  that  It  was 
to  tbe  great  damage  and  common  nuisance  of 
all  the  citizens  of  the  state  was  a  mere  con- 
clusion, and  the  Indictment  was  held  bad. 
In  the  second  case,  appellees  were  Indicted 
for  maintaining  a  slaughter  house,  to  the  in- 
jury of  all  tbe  citizens  of  the  state,  etc.  It 
aot  appeaHng  In  tbe  Indictment  that  the 
slaughter '  bouse  was  In  a  public  place,  etc., 
the  supreme  court  held  that  ft  did  not  state 
any  offense.  The  cases  cited  differ  materially 
from  the  one  we  are  here  considering.  In 
the  indictment  before  as  It  Is  dtrocily  char- 
ged that  tbe  offense  was  committed  by  appel- 
lee by  discharging  Into  ttie  Wabasb  river.  In 
Wabash  and  Miami  coontlea,  the  offensive 
and  noisome  substances  consUtatlng  the  na(- 
•aoce.  If  tbe  Wabash  river  Is  a  pnbUc  high- 
way, then  it  afflrmatlTely  appears  In  the  li^ 
dlctment  that  the  offense  was  committed  In 
a  public  place,  and  to  the  damage  and  nui- 
sance of  tbe  public.  Again,  if  the  Wabash 
river  li  a  navigable  stream*  then,  under  the 


authorities,  it  la  a  public  highway,  and  a 
public  highway  la  a  public  place.  By  tbe 
act  of  March  26,  1S04,  S  6  (2  Stat  279),  It 
was  provided  by  congress  that  "all  navigable 
rivers,  creeks  and  waters  within  the  Indiana 
territory  shall  be  deemed  to  be  and  remain 
public  highways."  It  must  follow  from  thia 
act  of  congress  that  so  much  of  the  Wabash 
river  as  was  In  fact  navigable  In  ISOi  must 
be  held  navigable  now,  and-  to  remain  a  '*pub- 
11c  highway."  In  tbe  Western  Gazetteer  for 
1817  (page  S»)  the  Wabash  river  was  said  to 
be  navigable  for  keel  boats  for  400  mlle» 
from  Its  mouth;  and  at  page  73  It  was  sold 
that  it  was  navlgaUe  for  470  miles.  In  1S19 
there  was  a  reprint  of  the  Gazetteer  in  Ire- 
land, and  at  pages  40  and  75  the  same  state- 
ments are  made.  In  the  Indiana  Gazetteer, 
published  In  IndianapoIU  In  1850,  at  page  21, 
It  was  stated  that  the  Wabash  river  was 
navigable  for  450  miles.  In  article  4  of  the 
ordinance  of  17S7  (Rev.  St.  ISSl,  p.  1430)  It 
Is  provided:  "The  navigable  waters  leading 
into  tbe  Mississippi  and  Saint  Lawrence  and 
the  carrying  plains  t>etween  the  same  shall 
be  common  highways  and  forever  free,  as 
well  to  the  inhabitants  of  the  said  territory 
as  to  the  citizens  of  tbe  United  SUtes  and 
those  of  any  other  state  that  may  be  admit- 
ted Into  the  Confederacy."  It  Is  a  matter  of 
public  history  that  the  Wabash  tiver  was 
used  as  a  public  highway  between  its  mouth 
at  the  Ohio  river  aJid  tbe  portage  somewhere 
between  Huntington  and  Ft  Wayne  for 
many  years  prior  to  the  time  when  George 
Rogers  Clark  drove  the  British  from  Ft  Vin- 
cennes  by  this  route  up  into  Canada,  Febni- 
ary  2S,  1776.  In  the  case  of  Depew  v.  Board. 
B  Ind.  8,  the  supreme  court  held  that  the  or- 
dinance above  cited  has  been  adopted  and 
recognized  by  congress,  snd  Is  a  valid  and 
subsisting  law  of  the  United  States.  See,  al- 
so, Neaderhouser  v.  State,  28  Ind.  206;  Coo- 
ley,  Const.  Law,  p.  26.  January  23.  1829. 
the  legislature  passed  an  act  entitled  "An  act 
relative  to  navigable  streams  declared  high- 
ways by  the  ordinance  of  congress  of  1787." 
Acts  1829,  p.  79.  It  was  there  provided: 
"Every  person  or  persons  who  shall  erect  or 
keep,  or  who  have  erected  and  shall  continue 
to  keep,  any  mill  dam  or  other  artlflclal  ob- 
struction ftcroBS  the  bed  or  channel  of  any 
stream  or  river  which  Is  navigable,  and  the 
bed  or  channel  of  which  has  not  been  sur- 
veyed and  sold  aa  land  by  the  United  States^ 
shall,  upon  conviction  by  Indictment  be  fined 
in  any  sum  not  less  than  $3  nor  more  than 
$500  for  every  week  when  such  obstructloa 
may  be  kept  and  continued."  Even  aa  late 
as  1850  the  legislature  passed  an  act  antfaor- 
Ising  William  McDowell,  of  Adams  county, 
to  erect  a  mUldam  across  Wabash  river.  In 
■aid  coun^.  Local  Laws  1S5Q.  p.  ITS.  Thtt 
act  provided  tihat  said  dam  was  "not  to  ex* 
eeed  six  feet  in  height  with  suitable  slope  or 
lock  BO  aa  not  to  interrupt  the  naTlgatlon 
said  river,  when  the  river  la  in  the  proper 
atato  tor  the  aamtb"  la  Dawaoa  t.  Janwa* 
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04  Ind.  162.  tt  wu  hfeld  that  the  Wabash 
Hrer  wu  a  navlrable  stream,  the  bed  of 
which  had  never  been  suirered  or  sold. 
Courts  take  jndldal  knowledge  of  the  geog- 
r^hj  of  the  conntrjr,  and  hence  Jadtclally 
know  that  Wabash  and  Miami  counties  are 
less  than  400  miles  distant  from  the  month 
of  the  Wabash  river.  We  also  judtciollr 
know  that  the  cities  of  Wabnsh  and  Peru, 
and  other  towns  In  said  coantles,  are  situ- 
ated on  the  banks  of  such  rlrer. 

From  what  we  have  said,  and  the  autbort'% 
ties  cited,  we  think  It  must  be  held  that  the 
Wabash  river  Is  a  navi^ble  river,  and  hence 
a  public  biffhway;  and,  as  It  Is  a  public 
highway,  It  la,  nnder  the  aatboritles.  a  "pub- 
lic plaeo.**  It  was  therefore  a  "public  place 
where  the  appellee  unlawfully  caused  and 
suffered  certain  offal,  filthy  and  noisome  sub- 
■tancea,  *  *  *  to  be  collected  and  remain 
In  •  *  •  the  Wabash  river,"  etc.,  "to  (he 
damage  and  prejudice  of  the  public.**  A  pul^- 
Uc  highway  Is  prima  fade  a  poblle  place, 
and  so  It  has  been  held.  State  t.  Morarity, 
74  Ind.  108;  Rosenstln  t.  State,  D  Ind.  App. 
2db.  SO  N.  E.  602;  State  t.  Berdetta.  73  Ind. 
18S.  In  State  t.  Morarity,  supra,  appellee 
waa  Indicted  tor  bavins  been  found  In  a  state 
of  Intoxlcatlou  In  a  "pabllc  street,  highway, 
and  sidewalk."  The  court  said,  "The  Indict- 
ment, in  charglug  that  the  offense  was  com- 
mitted In  a  public  street,  shows  at  least  a 
prtmtL  fade  case."  As  the  offense  charged  In 
the  ease  before  uS  Is  shown  by  the  Indictment 
to  have  been  committed  In  a  public  place.  It 
Is  sufficient  to  apprise  the  appellee  of  what  It 
■tanda  chained,  and  la  a  subataotlal  compli- 
ance with  the  statute. 

The  second  count  of  the  Indictment  Is  not 
subject  to  the  objections  urged  agatnst  It, 
and  is,  In  our  judgment,  good.  Petition  over- 
ruled. 

<n  Ind.  App.  UT) 

STATB  T.  HERRTKO. 

(ApppTlate  Court  of  Indlnaa.    Nor.  17,  180S.) 

Oo  petition  for  rehearing.  Overruled. 
For  former  opinion,  see  48  N.  E.  B9S. 

tVILEY,  3.  The  same  questions  are  pre- 
sented and  discussed  as  those  !□  State  v. 
Wabash  Paper  Co.  (this  day  decided,  od  peti- 
tion for  rehearing)  51  N.  E.  &49;  and.  upon 
the  authority  of  that  case,  the  petition  Is 
overruled. 

<2S  Ina.  App.  ECO) 

FLICK  V.  STATB. » 
(Appellate  Conrt  of  Indinna.    Not.  17,  1S98.) 
■Criminal  L»w — Lihitatiohs— Prorbcction  **Uoh- 

UENCBn." 

A  rrimlnal  proserntlon  Is'  "commenced"  by 
th#  UBinnj;  of  a  warriir\t,  irithin  the  ntntute  re- 
qiilrinit  tbiit  pr(m>><>iitton!<  for  <v>rtnin  nfffnttt* 
ulinll  ne  <«mnietic(Hl  within  two  year*  after  the 
coinmiulon  thei^of. 

■  RahearlDS  denltd. 


Appeal  from  circuit  court.  Orange  county; 

John  0.  Lawler.  Judge. 

Isom  Flick  was  convicted  of  carrying  oim- 
cealed  weapons,  and  appeals.  Reversed. 

SamL  R.  Lambdhi,  for  appellant  W.  A. 
Ketcbam,  Atty.  Oenu,  and  Merrill  Moores,  tor 
the  Stat& 

HEXLBT,  a  J.  Appellant  waa  Indicted,  ax- 
reated,  tried,  and  convicted  of  the  offense  of 
carrying  concealed  weapons.  The  Indictment 
against  appellant  was  returned  by  the  grand 
jury  at  the  Uardi  twm,  18D0,  of  the  Orange 
circuit  court;  but  no  notice  of  the  return  of  the 
Indictment  was  given  i^ipellant,  and  he  was 
not  arrested  until  May  0,  1888.  No  warrant 
waa  Issued  for  appellant^a  arrest  until  May  9, 
1898.  At  the  July  term.  1808^  of  said  court, 
appellant  appeared  and  pleaded  In  abatement 
that  he  had  ooutlnnally  resided  In  Orange 
county  since  March,  1800,  and  had  not  sought 
to  avoid  arrest  or  In  any  manner  concealed  his 
whereabouts,  and  that  the  warrant  waa  Issued 
upon  said  Indictment  mora  than  two  yeara 
after  the  date  of  the  return  of  said  Indictment 
A  special  answer.  lAeading  the  statute  of  limi- 
tations, averring  all  of  said  facts,  was  also 
filed  by  appellant  To  each  of  these  answers 
the  lower  court  sustained  a  donnrrer  for  want 
of  facta,  and  It  la  these  rulings  of  the  lower 
court  which  are  oomidained  of  by  appellant 

AppellanfB  assignments  of  error  present 
thla  question:  When,  within  the  meaning  of 
the  statute,  does  the  inrosecutlon  of  a  crlmlna/ 
action  begin?'  By  the  statutes  of  thla  state, 
the  prosecution  for  an  offense  of  this  charac- 
ter muat  be  commenced  within  two  yeara  aft- 
er Its  commission;  but  there  la  no  statute  pro- 
viding what  shall  be  considered  the  com- 
mencement of  a  criminal  prosecution.  It  la 
provided  In  regard  to  civil  actions  that  "a  civil 
action  shall  be  commenced  by  filing,  in  the 
office  of  the  clerk,  a  complaint  and  causing 
a  summons  to  Issoe  thereon,  and  the  action 
shall  be  deemed  commenced  from  the  time  of 
Issuing  the  summons."  Bums'  Rev.  St  1884, 
I  310  (Rev.  St  18S1,  }  814).  It  Is  provided  by 
statute  that  "when  an  Indictment  Is  found, 
the  court  may  direct  the  clerk  to  issue  a  war- 
rant returnable  forthwith.  If  no  order  Is 
made,  the  clerk  shall  issue  a  warrant  upon  all 
Indictments  wUhln  ten  days  after  the  dose  of 
the  term."  Burcs'  Rev.  St  1894, 1 17S0  (Uev. 
Sl  1881.  i  1081).  It  Is  also  provided  by  section 
1751,  Bums'  Rev.  St  1894  {section  1082,  Rev. 
St  1881),  that  the  sheriff  nball  execute  the 
warrant  Immediately  upon  Its  delivery  to  him. 
In  this  case  it  is  apparent  that  no  attempt 
was  made  to  obtain  jurisdiction  of  the  person 
of  the  accused  until  long  after  the  cause  of 
action  against  bim  was  barred  by  the  statute 
of  UmltflUons.  It  Is  true  that  the  Indictment 
was  returned  wltblu  the  two  years,  but  no 
warrant  was  Issued  for  appellant's  arrest  un- 
til more  than  two  years  had  elapsed,  even  If 
we  can  count  from  The  time  allowed  by  the 
statute;  that  la,  10  du^'s  afiar  the  close  of  the 
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term  at  which  the  Indictment  was  returned. 
The  statute  In  regard  to  Issuing  the  warrants 
upon  all  Indfctments,  not  ordered  Issued  forth- 
with by  the  court,  Is  mandatory.  In  com- 
menting on  this  qnestlon,  It  was  said  by  Gil- 
lette, in  his  work  on  Criminal  Law,  at  section 
63:  "It  will  be  noticed  that  the  above  statutes 
require  proceedings  to  be  'commenced'  within 
a  certain  time  after  the  commission  of  the 
offense.  As  to  what  Is  a  commencement  has 
not  been  directly  determined,  but  it  Is  the  opin- 
ion of  an  eminent  law  writer,  upon  a  review 
of  the  English  authorities,  that  upon  the  filing 
of  an  affidavit  before  an  examining  magis- 
trate, and  the  issuance  of  a  warrant,  the  pro- 
ceedings may  be  deemed  commenced."  Mr. 
Bishop  Is  the  eminent  law  writer  referred  to 
in  the  above  quotation.  Bisb.  St  Crimea,  { 
281;  Foster  v.  State.  38  Ala.  425;  Beg.  v. 
.\ustin,  1  Car.  &  K.  621.  It  is  the  universal 
rule  that  criminal  statutes  shall  be  construed 
strictly  as  against  defendants,  and  liberally 
in  their  favor.  A  civil  action  is  deemed  com- 
menced from  the  time  of  Issuing  the  snm- 
mons.  Shall  not  a  criminal  action  be  deemed 
commenced  from  the  time  of  the  issuing  of  the 
warrant?  The  process  in  both  Instances  Is  to 
obtain  Jurisdiction  of  the  person  of  the  de- 
fendant The  proceedhigs  of  a  grand  Jury 
are  secret  The  Jurors  themselves  and  all 
the  officers  of  the  state  are  sworn  to  secrecy 
in  regard  to  all  matters  brought  to  their  at- 
tention. It  would  be  manifestly  nnfair  and 
unjust  and  not  within  the  meaning  or  spirit 
of  the  law.  to  hold  that  an  indictment  might 
be  returned  against  a  person,  and  be  allowed 
to  remain  in  the  clerk's  office  In  the  county 
where  the  defendant  resides,  without  a  war- 
rant being  issued  thereon,  until  the  crime  with 
which  defendant  is  charged  is  barred  by  the 
statute  of  limitations,  and  then  that  the  de- 
fendant be  held  to  answer  for  the  crime  so 
charged.  It  is  further  provided  by  statute  In 
this  state  that  Indictments  against  persons 
not  In  custody,  and  who  have  not  given  bail, 
are  in  the  keeping  of  the  clerk,  and  cannot  be 
Inspected  by  any  person  except  the  clerk,  or 
his  deputies,  the  court,  and  the  prosecuting 
attorney,  '*untll  after  the  arrest  of  the  defend- 
ant" onA  that  if  a  grand  Juror,  prosecuting 
attorney,  clerk,  judge,  or  other  officer  discloses 
the  fact  that  an  Indictment  has  been  found, 
nntil  after  the  defendant  is  arrested,  such  ac- 
tion is  punishable  as  a  contempt  Bums' 
Rev.  St.  1894,  SS  1744,  1745  (Rev.  St.  1881,  SS 
1675,  167e>. 

Now,  it  Is  plain  to  be  seen  that  If  the  Issuing 
of  a  warrant  could  be  withheld  for  2  years, 
and  the  operation  of  the  statute  of  limitations 
be  suspended,  to  simply  returning  an  Indict- 
ment and  secretly  charging  defendant  with 
a  crime,  the  issuing  of  the  warrant  could  in 
the  same  way  be  withheld  10  or  20  or  any 
number  of  years,  and  defendant  be  liable  to 
be  called  upon  to  defend  himself  against  a 
criminal  charge,  of  the  existence  of  which  he 
was  not  awar^  and  which,      lapse  of  time, 


might  become  difficult  to  disprove.  The  law 
provides  that  public  officials  charged  with 
certain  duties  can  be  punished  for  a  failure 
to  discharge  those  dottes.  Conspiracy  to 
which  the  defendant  was  a  party,  absence 
from  the  state,  concealment  to  avoid  arrest, 
or  any  fraudulent  action  to  which  the  d^eiid- 
ant  was  a  party,  to  prevent  the  officers  from 
doing  their  duty,  would  suspend  the  operation 
of  the  statute  of  limitations.  The  statutes 
governing  this  cause  are  plain.  Their  rigid 
enforcement  would  oppress  no  one.  It  Is  the 
failure  to  enforce  the  law,  not  its  enforce- 
ment that  Is  oppressive.  We  can  arrive  at  na 
other  contusion  In  this  case  than  that  the 
commencement  of  the  proceedings  dated  from 
the  issuing  of  the  warrant  The  action  was 
barred  by  the  statute  of  limitations.  The  de- 
murrer to  the  special  answer,  pleading  the 
statute  of  limitations,  ought  to  have  been  av&e- 
ruled.  .Tudgment  reretBed,  with  instructions 
to  tbe  lower  court  to  overrule  the  demnrrer  to- 
appellant*B  answer. 


{21  Ind.  App,  177> 

STATB  ex  reL  WHISTLER  T.  HEROD. 
(AppelUte  Court  of  Indiana.   Not.  18.  188S.> 
Appbaii— Dbhdrrirs— SurviciiHCT  ow  TRAH8(mrr 

— DlSHIUAU 

Ad  appeal  will  be  dismissed  where  the 
transcript  merely  shows  that  demurrers  were 
sustained  and  exceptions  taken,  there  being  no 
final  judgment  trom  which  an  appeal  will  lie. 

Appeal  from  circuit  court,  Boone  county; 
I.  A.  Abbltt,  Special  Judge. 

Action  by  the  state,  on  the  relation  of 
Thomas  WhlsUer,  against  John  J.  Herod. 
Demurrers  to  the  complaint  were  sustained, 
and  plaintiff  appeals.  Dismissed. 

A.  J.  Shelby  and  C  M.  Zlon,  for  appellaiiL 
Ralston  &  Keefe,  for  appellee. 

BLACK,  J.  The  question  earnestiy  argued 
by  counsel  Is  not  properly  before  us.  The 
rulings  of  the  court  sustaining  demurrers  of 
the  appellee  to  the  complaint  of  the  appellant 
are  assigned  as  error.  In  the  transcript  of 
the  record  filed  In  this  court,  such  mllngs, 
with  the  exceptions  thereto  of  the  appellant 
are  shown,  but  no  further  proceedings  are 
set  forth  in  the  transcript.  What  final  Judg- 
ment, if  any,  was  rendered,  does  not  appear. 
Sustaining  a  demurrer  to  a  complaint  Is  not 
a  final  Judgment  and  from  such  ruling  alone, 
without  tbe  further  action  of  the  court  an 
appeal  will  not  lie.  Brannock  v.  Stocker, 
76  Ind.  573;  Slagle  v.  Bodmer,  68  Ind.  465; 
Thomas  v.  Railroad  Co..  139  Ind.  462,  39 
N.  E.  44;  Gray  v.  Singer,  137  Ind.  257,  36 
N.  E.  209,  1109;  Champ  v.  Kendrick,  130 
Ind.  545,  SO  N.  E.  635;  City  of  Jeffersonvllle 
V.  Tomlln,  7  Ind,  App.  681,  35  N.  E.  29;  Mas- 
ten  V.  Foundry  Co.,  19  Ind.  App.  683,  49  Ji, 
E.  981;  Foster  v.  Lindley  (Ind.  App.)  GO  IL 
Bl  867.  Appeal  dismissed. 
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UNITBD  STATBS  BXP.  GO.  t.  HAMMB&. 

^Appellate  Court  of  IndUna.   Not.  22,  ISOa) 

Gumiana— Packagi  Sbnt  ih  Cari  or  Taras  Pu»> 
son— HioHT  ur  Adsrbsskb— Rb> 

FLETIN — DkHASD. 

An  express  package  was  directed  to  oae 
person  "in  care  oF'  another,  and  the  latter  de- 
clined it  The  addressee  demanded  it  of  the  ex- 

Eress  companjr  which  refused,  although  it  knew 
e  was  the  person  addressed.  The  company 
had  no  claim  on  it.  Beld,  that  the  addressee 
could  maiataiu  replevin  for  the  package,  since 
the  one  in  whose  care  It  waa  aent  had  no  inter- 
est in  it. 

Appeal  from  circuit  court,  Marlon  connty; 
H.  0.  Allen,  Judge. 

Action  by  Boyal  0.  Hammer  against  the 
nmtecl  States  Bzpress  Company.  There  was 
a  Jndigment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Baker  &  Daniels,  for  apj^ellant  Marshall 
&  Crapsey,  for  appellee. 

WILEY,  J.  This  was  an  action  In  replevin, 
commenced  before  a  Justice  of  the  peace, 
wherein  appellee  was  plaintiff  and  appellant 
was  defendant.  The  case  was  tried  in  the 
Justice's  court,  resulting  In  a  Judgment  for 
appellee.  Upon  appeal  to  the  court  below, 
the  facts  were  agreed  to,  adopted  by  the 
court  as  its  special  finding  of  facts,  upon 
which  conclusions  of  law  were  stated,  and 
Judgment  rendered  thereon  in  favor  of  ap- 
pellee. The  facts  found  are  as  follows: 
That  appellant  was  a  common  carrier  of 
goods  for  hire;  that  It  had  and  maintained 
an  office  in  the  city  of  Indianapolis,  and  at 
the  town  of  Ray,  In  Steuben  county,  Ind.; 
that  In  1895  one  Teeters  was  indebted  to  ap- 
pellee in  the  sum  of  one  dollar,  and  sent  said 
sum  by  appellant  company,  as  a  common  car^ 
rier,  from  Bay,  Ind.,  to  Indianapolis,  In  an 
envelope  package,  addressed  as  follows:  "For 
R.  C.  Hammer,  Indianapolis,  Ind.,  in  care 
of  American  Express  Co.;"  that,  on  the  day 
said  package  reached  appellant's  office  at  In- 
dianapolis, it  tendered  the  same  to  the  Amer- 
ican Express  Company,  at  its  office  In  said 
city;  that  said  American  Express  Company 
refused  to  accept  the  same,  "with  the  state- 
ment that  Royal  C.  Hammer  was  not  employ- 
ed by  or  connected  with  said  American  Ex- 
press Company";  that  the  American  Ex- 
press Company  made  no  claim  to  the  said 
package;  that  appellee  learned  that  said 
package  was  In  the  possession  of  appellant, 
at  Its  office  in  Indianapolis,  aod  called  at  said 
office,  aod  requested  that  It  be  turned  over 
to  him,  which  was  refused;  that  thereupon 
he  made  a  formal  demand  for  the  package, 
which  was  refused;  that  said  pacluige  con- 
tained one  dollar;  that  it  was  not  taken  for 
a  tax,  assessment,  or  fine  pursuant  to  stat- 
ute, or  seized  under  an  execution  or  attach- 
ment against  the  property  of  appellee;  that 
the  charge  for  transmission  of  said  package 
had  been  prepaid;  that  appellant  had  no 
claim  or  demand  upon  the  same  on  account 


of  any  service  rendered  In  connection  with 
said  package;  that  the  agent  of  appellant  at 
Indianapolis,  upon  whom  appellee  made  de- 
mand for  said  package,  knew  that  appellee 
was  the  person  named  upon  the  address  In- 
scribed thereon;  that  appellee  was  kept  out 
of  tbe  possession  of  the  package  six  days,  to 
his  damage,  etc.  As  cooclusions  of  law,  the 
court  stated:  (1)  That  appellee  was  entitled 
to  the  delivery  to  him  of  the  property  de- 
scribed; (2)  that  the  detention  of  said  prop- 
erty from  appellee  was  unlawful;  (3)  that 
appellee  was  entitled  to  possession  of  the 
property  and  five  dollars  damages  for  its  de- 
tention. To  each  conclusion  of  law,  appel- 
lant excepted.  Upon  the  special  findings 
and  conclusions  of  law,  Judgment  was  ren- 
dered for  appellee. 

The  appellant  has  assigned  as  error  that 
the  court  erred  in  each  of  its  conclusions  of 
law.  In  their  brief,  the  learned  counsel  for 
appellant  say:  "This  appeal  presents  a  sin- 
gle question  of  novel  Impression,  and  It  Is  a 
question  of  importance,  not  only  to  common 
carriers,  but  also  to  the  public.  Broadly 
stated,  that  question  is  this:  Wliat  are  the 
rights  of  each  of  the  parties  concerned  In  a 
shipment  by  an  express  company,  which  is 
consigned  to  one  person  "in  care  of  another? 
It  seems  to  us  tiiat,  on  principle,  this  ques- 
tion can  be  easily  answered.  In  the  ship- 
ment of  goods,  both  the  carrier  and  the  con- 
signee hare  rights  which  courts  will  respect 
and  protect  The  duty  of  the  common  car- 
rier is  to  carry  safely  the  goods  Intrusted  to 
It  for  shipment,  and  to  deliver  to  the  con- 
signee within  a  reasonable  time.  It  is  the 
duty  of  the  consignee  to  receive  the  goods, 
when  tendered,  and  to  comply  with  all  the 
reasonable  rules  of  the  carrier  regulating 
such  shipment  and  delivery.  These  are  gen- 
eral propositions,  and  need  not  here  be  en- 
larged upon.  If  the  American  Elxpress  Com- 
pany had  received  and  taken  Into  Its  posses- 
sion the  property  in  controversy,  when  tender^ 
ed  by  appellant,  it  might  have  been  a  suffi- 
cient delivery,  and  might  have  relieved  ap- 
pellant from  any  further  responsibility  or 
liability.  In  fact  this  is  the  rule,  and  so  held 
in  many  cases.  We  cite  the  following:  Ma 
V.  Express  Co.,  29  Wis.  611;  Russell  v.  Liv- 
ingston, 16  N.  Y.  615.  But,  because  of  this 
rule,  it  does  not  follow  that  such  delivery  Is 
the  only  good  or  proper  delivery  that  would 
relieve  the  carrier  from  liability. 

The  fact  does  appear  from  the  special  find- 
ings that  the  American  Express  Company  re- 
fused to  receive  the  package  when  tendered, 
and  that  it  gave  its  reasons  for  such  refusal. 
It  further  appears  that  the  package  was  ad- 
dressed to  appellee;  that  It  belonged  to  him; 
that  appellant  knew  he  was  the  Identical  per- 
son to  whom  It  belonged;  that  he  demanded 
that  It  be  delivered  to  him;  and  that  he  was 
entitled  to  Its  possession.  From  these  facta, 
the  court  below  could  not  have  reached  a 
different  conclusion  than  that  announced. 
Counsel  for  appellant  cite  the  case  of  De- 
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flpatcb  Go.  T.  Menlam,  111  Ind.  6.  11  N.  B. 
964,  In  nipport  of  tbe  proposition  that.  If  'a, 
common  carrier  dellTera  a  conslsned  package 
to  tbe  wrong  T^emtn,  sncb  carrier  Ib  liable  for 
conrendon.  This  1b  tme,  but  It  has  no  ap- 
plication here;  for  it  abundantly  appears 
that  the  package  beloDged  to  an^ellee,  and 
that  he  was  entitled  to  Its  possessdon.  Here 
appellant  refused  to  d^rer  the  property  to 
the  right  person  after  a  proper  demand  had 
been  made  for  its  delivery.  Counsel  also 
Bay  that  the  rule  prevallB  in  this  state  that 
the  law  presumeB  that  the  consignee  Is  enti- 
tled to  the  poBseaslon  of  the  property  con* 
signed  to  him.  but  that  this  presnmptUm  will 
not  prevail  against  facts  which  show  that 
there  Is  another  party  bi  Interest,  and  cite 
Pennsylranla  Ca  t.  Holderman,  69  Ind.  18, 
Pennsylvania  Co.  v.  Poor,  108  Ind.  K4,  3 
N.  D.  253,  Caeveland,  a,  0.  &  St  L.  B.  Co. 
V.  Mollne  Flow  Co.,  13  Ind.  App.  226,  and 
Express  Co.  v.  Dickson,  94  U.  S.  6^,  In 
support  of  their  contention.  It  is  tike  law 
as  held  In  the  last  two  cases  cited  that  where 
the  facts  show  that  one,  other  than  the  con- 
signee, Is  a  liarty  In  Interest,  the  presnmption 
does  prevail  that  the  consignee  Is  entitled  to 
the  possesBlon  of  goods  shipped,  after  they 
arrive  at  their  destination;  yet  the  rule  can 
have  no  application  here,  because  there  Is  not 
even  a  pretense  that  tbe  American  Express 
Company  had  any  Interest  In  the  property, 
while,  on  the  contrary,  It  distinctly  appears 
that  it  did  not  have  any  Interest,  and  that  ap- 
pellee was  the  sole  owner  of  and  entitled  to 
the  possession  of  the  package  of  goods. 
When  it  clears  appears,  as  It  does  tai  this 
case,  that  the  carrier  refuses  to  deliver  the 
goods  shipped  to  the  owner  and  real  party 
In  hiterest,  with  a  knowledge  of  the  fact  that 
the  party  claiming  the  goods  Is  tbe  Identical 
person  to  irhom  they  are  addrrased  and  con- 
signed, the  right  of  the  owner  to  the  posses- 
sion removed  from  the  possibility  of  doubt 
Cotmsd  for  appellant  say:  "We  concede  that 
the  question  in  this  appeal  is  a  new  one,  and, 
80  far  as  we  have  been  aide  to  discover,  there 
is  no  precise  precedent  In  this  state  or  any 
other  state  of  ttie  Union."  With  all  due 
deference  to  counsel,  we  are  not  surprised 
that  a  case  Identical  to  this  has  not  found 
Its  way  Into  the  books,  for  the  principle  here 
Involved  iB  not  new,  but  bos  been  long  set- 
tled. The  real  question  In  the  ease  is,  who 
was  entitled  to  tbe  poBseBSlon  of  tbe  package 
in  controverBy  at  the  time  the  action  com- 
menced? The  facts  found  by  tbe  court  re- 
solve this  inquiry  In  favor  of  appellee,  and 
Judgment  was  properly  rendered  for  bim. 
The  Judgment  la  affirmed. 


(21  Ind.  App.  184) 

PIBRCB  V.  PIBRCH. 
(Appellate  Court  of  Xodlana.   Nov.  22,  1898.) 
Wiua— Widow— Elbctioit—Statutobt  Aliav< 

A  NOR. 

A  widow  acceptinfc  tbe  provisions  of  her 
deceased  husband's  will,  makios  no  provision 


for  her,  other  than  a  devise  of  a  life  estate  In 
his  lands,  where  there  is  no  decIaratioD  that 
the  prorieion  is  in  lien  Of  her  rights  under  the 
will,  is  not  barred  from  receiviiv  the  statutory 

allowance  of  $500. 

Appeal  from  circuit  conrt  Montgomery  oomi- 
ty;  Jerre  West,  Jndge. 

Action  by  Delbert  W.  Pierce,  administrator 
of  Qie  estate  of  Rhoda  A.  Pierce,  deceased, 
against  Delbert  W,  Pierce,  executor  of  the  will 
of  James  B.  Pierce,  deceajaed,  to  recover  a  bal- 
ance due  plaintiff's  intestate  for  the  statutory 
allowance  payable  to  her  as  the  widow  of  de- 
fendant's Intestate.  Judgment  tor  plaintiff, 
and  defendant  appeals.  Affirmed. 

Rlatlne  &  Blstlne^  for  appeUant  Wright  & 
Seller,  for  i^jipellee. 

HBNLBY,  C.  J.  It  appears  from  tbe  record 
In  this  cause  that  one  James  B.  Pierce  died 
testate  in  Montgomery  county,  Ind.,  the  owner 
In  fee  of  real  estate  In  said  county  of  the  value 
of  HfdSO,  and  personal  estate  of  the  value  of 
¥642.79,  all  of  which  was  disposed  of  his 
wlU.  Appellee  was  named  in  said  wlU  as  the 
executor.  The  sold  wUl  was  duly  probated, 
and  appellee  qualified  as  such  execntor.  Aft- 
erwards, and  on  tiie  25th  day  of  January.  1897, 
Rhoda  A.  PlCTce,  the  widow  of  said  James  B. 
Pierce,  died  Intestate,  and  the  said  Delbert  W. 
Pierce  was  appointed  admiuistrator  of  her  said 
estate.  After  tbe  death  of  said  James  B. 
Pierce,  and  during  the  lifetime  of  his  said 
widow,  appellant  as  executor  of  tbe  will  of 
said  James  B.  Pierce,  paid  to  his  said  widow 
the  sum  of  ¥121.M,  as  part  payment  of  h&t 
statutory  allowance  of  $500.  This  action  was 
begun  by  the  administrator  of  said  widow, 
Rhoda  A.  Pierce,  against  the  estate  of  her  de- 
ceased husband,  to  recover  the  balance  due 
said  widow  on  the  $500  allowed  by  statute. 
The  said  claim  was  filed  In  regular  form  In  Oie 
office  of  the  clerk  of  the  circuit  court,  and  was 
transferred  to  the  issue  docket  for  trial.  Ap- 
peUant answered  in  two  paragraphs.  The  first 
paragraph  Is  based  entirely  upon  the  provisions 
of  the  will  of  James  B.  Pierce,  deceased;  it 
befnj;  contended  by  appellant  that  the  devises 
In  said  will  to  appellee's  intestate  were  intend- 
ed to  be,  and  were.  In  lieu  of  her  statutory  al- 
loAPance.  The  vrill  of  James  B.  Pierce  Ls  set 
out  in  full  In  the  answer.  The  second  para- 
graph of  answer  was  a  general  denial.  Hie 
lower  court  sustained  a  demurrer  to  the  first 
paragraph  of  answer.  There  was  a  trial  and 
finding  for  appellee.  The  ruling  of  the  Iowa- 
court  In  sustaining  appellee's  demurrer  to  ap- 
pellant's first  paragraph  of  answer  Is  the  only 
question  raised  by  the  assignment  of  errors. 

Tb&t  item  of  the  will  of  James  B.  Pierce 
which  made  provision  for  his  wife,  and  which 
covers  all  the  bequests  to  her,  was  as  foUows: 
"I  give  and  devise  to  my  wife,  Rhoda  A.  Pierce, 
for  and  during  her  natural  lifetime,  tbe  tcA- 
lowing  described  real  estate,  situate  hi  said 
county  and  state,  viz.  [describing  the  land]. 

containing  acres,  to  have  and  to  hold  the 

same  to  the  said  Rhoda  A.  Pierce  for  and  dur- 
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tog  htr  natoxal  Ufetlme;  and  apon  tbe  decease 
of  the  nid  Bhoda  A.  Pierce  the  tend  so  de- 
vised to  her  shall  rerert,  and  become  the  j^rcq^ 
«rt7  of  my  children  and  heirs  at  law."  The 
widow,  In  her  lifetime,  aoccjited  the  prorlslons 
of  the  wOL  This  court  has  said  in  the  case  of 
IU<dikTdB  T.  Hcdlls.  8  Ind.  App.  363,  SS  N.  SL 
47%  that  "^e  geneeai  rtUe  Is  that  whem  It  dear* 
l7  appears  from  the  will,  either  by  express 
statement  or  othenrise,  Out  the  prorlsUHas 
tfaereltt  made  for  the  wife  are  Intoided  to  be  In 
-Uen  of  that  made  by  the  law,  she  matt  eleet 
between  the  win  and  Oie  tew,  and  cannot  have 
tbe  prorlrion  made  Igr  both;  bnt  tbJs  rale 
should  not  have  an  nnreasonable,  arbitrary,  and 
technical  constrnctlon  against  the  widow." 
Snodgtaas  t.  Uedcs,  12  Ind.  App.  70;  38  N.  BL 
833;  Shlpman  t.  Keys,  127  Ind.  BBS,  28  N.  B. 

Olaypool  t.  Jaqna,  185  Ind.  480,  85  N. 
B.  286.  In  this  ease  the  fansband  did  make 
provision  In  his  will  for  his  widow,  but  he  did 
not  In  terms  declare  that  such  isovlrion  should 
be  In  Ilea  of  her  rights  under  fbe  tew,  and  there 
Is  nothing  fai  the  will  hi  ttils  case  Inomdstent 
wlOi  the  widow's  claim  to  take  both  the  stata< 
tory  allowance  of  8500  and  the  proTislon  made 
for  bo-  In  the  wUL  We  find  no  errw  In  the 
record.  Judgment  affirmed. 


m  Ind.  App.  ui) 

8T0BHS  et  eL  T.  STORMS. 
(Appellate  Oonrt  of  Indiana.   Nor.  28,  1898.) 

FOBBCLOSDRB  — COKTIYAXCB  TO  AtoID  FoKBCLQ. 

euHe  —  PsoHisB  to  Repat  —  Coksideration  — 
ETiDB?;ce— Bdrubit  or  pROor  —  Hiohsst  Ob- 

TAIXABLB  pRtOS— U ASKBT  VaI.UB— PKSBtrMPTIOM 

—Appbal  Am  Bbrdr. 

1.  Pending  foreclosure,  the  mortffagor  conve^- 
ed  to  janior  lienors  by  warranty  deed,  to  avoid 
the  expense  of  foreclosure]  and  the  latter 
aE:reed  to  nse  all  efforts  to- sell  the  land  at  the 
best  price,  and  to  repay  the  mortga^r  all  sums 
left  after  payment  of  the  liens.  Bdd,  that  the 
promise  was  based  on  a  sufficient  consideration. 

2.  They  permitted  the  foreclosure  to  go  to 
sale,  and  one  of  them  bought  In  the  land;  and, 
without  seeking  to  get  any  higher  price,  they 
sold  it  to  a  third  person  for  the  amount  of  tbe 
liens,  which  was  considerably  less  than  the 
market  value.  Beld,  in  an  action  for  faOure  to 
secure  the  market  value,  that  the  burden  was 
on  defendants  to  show  that  by  reasonable  ef- 
forts they  could  not  obtain  a  lilgher  price  than 
was  ol>taIned. 

8.  Where  mortgagees  accepted  a  conveyance 
to  avoid  expenses  of  foreclosnre,  agreeing  to 
use  due  efforts  to  sell  at  the  highest  possible 

Krice,  and  repay  to  the  mortgagor  the  balance 
>ft  after  payment  of  liens,  m  the  absence  of 
showing  of  any  other  price  as  the  best  that 
could  be  obtained  by  reasonable  efforts,  it  was 
not  error  fbr  the  court,  in  an  action  for  fail- 
ure to  secure  such  price,  to  assume  the  market 
value  proved  as  the  price  which  might  have 
been  obtained. 

Appeal  from  circuit  coort,  Tippecanoe  coun- 
ty; W.  L.  C.  Taylor,  Judge. 

Bill  by  Sarah  C.  Storms  against  Osborne  J. 
Storms  and  others.  There  was  a  decree  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

R.  P.  Davidson,  for  appellants.  Kumler  & 
Gaylord,  for  appellee 


BLAOK,  J.  Hie  appellee,  Sarah  O.  Storms, 
sued  the  appellants,  Osborne  J.  Storms,  Allen 
Storms,  and  Nathan  B.  Storms,  A  demurrer 
to  the  complaint  for  want  of  snffident  facts 
was  OTOTOled,  and  Issnea  were  formed, 
which  were  tried  by  the  court  A  special 
finding  was  rendered,  and  t3ie  appeUants  ex- 
cepted to  the  conclnslons  of  tew  therein.  A 
motion  tor  a  new  trial  having  been  overruled, 
the  court  rendwed  Judgment  upon  the  special 
finding.  In  fftvor  of  the  appellee,  for  $640.78. 
It  te  said  In  the  brief  for  the  an>dtentB  that 
the  facts  are  stated  In  the  special  finding  inb- 
Btanttelly  as  averred  In  tiw  comiOalnt  We 
may  therefore  first  determine  whether  the 
court  erred  tn  Its  condustans  of  tew  upon 
the  facts.  It  was  found.  In  substance,  that 
the  appellee,  with  her  husband,  on  the  18th 
day  of  November,  1882,  executed  to  one  Wil- 
liam WaUace  a  mortgage  on  certain  land  de- 
serlbed  (In  this  stated,  owned  by  tbe  iq»peUe^ 
to  secure  the  payment  of  a  note  executed  1^ 
the  mortgagora  to  tbe  mortgagee  for  81,600, 
and  on  tbe  80th  of  September,  1888,  the  ap- 
pellee and  her  husband  executed  to  one  John 
Storms  a  mortgage  on  said  real  estate  to 
aecure  tbe  paymoit  of  a  note  executed  by  the 
mortgagors  to  tho  mortgagee  for  $829.84; 
that  on  the  Slst  of  July,  1891,  said  Wallace 
commenced  suit  In  the  court  below  to  forfr 
close  his  mortgage;  that  on  the  22d  of  Sep- 
tember, 18S1,  while  tbe  appellee  was  still 
the  owner  in  fee  simple  and  In  possessicm  of 
said  real  estate,  she,  with  her  husband,  con- 
veyed It  b7  warranty  deed  to  tbe  appeUants, 
who  thereupon  executed  to  tlie  appellee  thMr 
written  agreement,  which  was  set  out  In  the 
finding,  and  ivlilch,  after  referring  to  said 
conveyance,  which  was  stated  to  be  subject 
to  the  mortgages  and  the  taxes  on  the  real 
estate,  and  after  also  stating  tiiat  the  omt- 
veyance  was  made  to  avoid  the  foredosnre 
of  said  mortgages,  proceeded  as  follom: 
"Now,  in  consideration  of  said  conveyance  to 
us  as  aforesaid,  we  agree  to  and  with  aaM 
Sarah  G.  Storms  that  we  will  use  all  due 
efforto  to  sell  said  real  estate  at  the  best  pos- 
sible price,  and  nptm  tbe  best  terms  possible, 
and  that  we  will  pay  to  her,  without  relief 
from  valuation  or  appraisement  tews,  any 
and  all  mon^  irtilidi  may  remain  in  our 
hands  after  the  payment  of  said  two  several 
mor^ages,  together  with  tbe  Interest  that 
may  accrue  thereon  f  ran  thte  date  until  the 
day  of  sale,  and  after  the  payment  of  tbm 
taxes  now  thereon,  and  which  may  accrue 
before  the  time  of  sate.  Witness,"  etc.  Thte 
was  signed  by  the  appellanta.  It  was  further 
found  that  on  the  12th  of  Novembra',  1891, 
said  Wallace  recovered  Judgment  on  his  said 
note  ,  and  mortgage  against  the  appeUee  for 
$1341.66,  and  a  decree  ordering  the  sate  of 
said  real  estate  to  satisfy  the  same;  that  on 
the  26th  of  December.  1891,  the  sheriff,  under 
said  decree,  sold  the  real  estate  to  the  ap- 
pellant Allen  Stornu  for  $1,945.09,  the 
amount  of  said  Judgment  and  accrued  Inter- 
est and  costs,  and  tbe  sheriff  executed  to  said 
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Allen  Storms  a  certificate  of  pnrctiaBe  of  said 
real  estate;  that  afterwards  on  the  same  day 
said  Allen  Storms,  for  the  consideration  of 
$2,720.  assigned  said  certificate  to  one  Wil- 
liam J.  Inskip,  and  agreed  to  deliver  to  him 
within  10  days  a  proper  warranty  deed  of 
said  real  estate,  and  In  pursiiance  of  this 
agreement  the  appellants,  their  wives,  and 
one  Susan  Storms,  who  were  the  heirs  and 
widow  of  said  John  Storms,  on  the  30th  of 
December,  1^1,  conveyed  by  warranty  deed 
said  real  estate  to  said  Inslcip;  that  on  the 
28th  of  December,  1892,  the  sheriff,  pursuant 
to  said  certificate  of  purchase  and  said  as- 
signment thereof,  executed  his  deed  for  said 
real  estate  to  said  Inskip.  It  was  further 
found:  That  the  appellee  conveyed  the  real 
estate  to  the  appellants  with  a  view  of  avoid- 
ing a  foreclosure  of  said  mortgages,  and  the 
attending  expenses,  and  solely  upon  the 
terms,  conditions,  and  trust  set  forth  In  said 
contract  of  September  22,  1891.  That  said 
real  estate  on  the  22d  of  December,  1891,  and 
during  the  remainder  of  said  year,  was  of  the 
reasonable  cash  value  of  $3,400,  and  bj  due 
and  reasonable  efforts  on  the  part  of  the  ap- 
pellants could  have  been  sold  for  that  sum. 
That  on  the  26th  of  September,  1891,  there 
was  owing  by  the  appellee,  and  due,  on  ac- 
coimt  of  said  Wallace  judgment,  $1,945.09; 
on  account  of  the  note  and  mortgage  to  John 
Storms,  $729.34;  and  on  account  of  taxes, 
$39.27;  making  a  total  of  $2,718.70.  That  the 
only  effort  made  by  the  appellants,  or  either 
of  them,  to  sell  said  real  estate,  was  the  pla- 
cing of  the  same  for  sale  in  the  hands  of 
Throckmorton  St  Son,  who  were  real-estate 
agents  residing  and  doing  business  in  the 
county  where  the  land  was  situated,  and  also 
authorizing  two  persons  named,  who  were 
attorneys  at  law,  and  not  engaged  in  the  real- 
estate  business,  and  who  did  nothing  In  the 
premises,  to  assist  In  the  sale.  That  the  ap- 
pellants on  the  night  of  the  day  on  which 
they  received  from  the  appellee  said  deed, 
and  executed  said  contract  of  September  22, 
1891,  returned  to  their  home,  in  the  state  of 
Illinois,  and  they  did  not  nor  did  either  of 
them,  by  letter  or  otherwise,  make  any  per- 
sonal effort  to  sell  said  real  estate,  nor  did 
they  afterwards,  by  correspondence  or  other- 
wise, urge  said  Throckmorton  &  Son  to  en- 
deavor to  sell  said  real  estate,  nor  did  they 
correspond  with  their  attorneys.  That  the 
only  price  fixed  by  the  appellants  with 
Throckmorton  &  Son  at  which  they  would 
sell  said  real  estate  was  the  total  of  the 
amounts  owing  on  account  of  the  Wallace 
and  Storms  mortgages,  and  they  did  not,  nor 
did  either  of  them,  make  any  effort  to  sell 
said  real  estate  for  a  larger  sum.  That  the 
appellants  did  not,  nor  did  either  of  them, 
use  due  efforts  to  sell  the  real  estate  as  pro- 
vided in  the  contract  of  September  22,  1891; 
but  they  permitted  It  to  be  sold  by  the  sheriff 
to  the  appellant  Allen  Storms  as  aforesaid, 


and  thereafter  conveyed  to  said  Inskip,  for 
a  price  $640.73  under  Its  market  value.  That 
the  appellants  have  never  paid  or  accounted 
to  the  appellee  in  any  way  for  any  money 
realized  from  the  sale  of  said  real  estate,  and 
the  only  consideration  or  thing  of  value 
which  the  appellee  has  received  for  hei'  said 
conveyance  to  the  appellants  Is  the  release 
and  satisfaction  of  said  two  mortgages,  and 
the  payment  of  said  taxes.  Upon  these  facta 
the  court  stated  as  its  conclusion  of  law  that 
the  appellee  was  entltJed  to  recover  from  the 
appellants  $640.73  and  her  costs. 

It  seems  to  be  thought  by  counsel  for  the 
appellants  that  no  consideration  is  shown  for 
their  promise.  But  In  the  arrangement  for 
the  payment  without  foreclosure  of  the  mort- 
gage to  John  Storms,  to  be  effected  through 
this  transaction  between  his  heirs,  the  appel- 
lants, and  the  appellee,  the  promise  of  the 
appellants  appears  on  the  face  of  the  writing 
signed  by  them  to  have  been  made  in  consid- 
eration of  the  conveyance  made  by  the  appel- 
lee to  the  appellants,  whereby  she  relinquish- 
ed her  equity  of  redemption  and  her  right  of 
possession.  Clearly,  there  was  more  than  the 
conferring  of  a  mere  agency  for  the  sale  of 
the  land,  with  the  creation  of  a  naked  trust 
for  the  simple  purpose  of  enabling  the  agents 
to  reconvey  the  land.  There  was  also  a 
promise,  supported  by  a  consideration,  to  use 
all  due  efforts  to  sell  at  the  best  possible 
price,  and  upon  the  beat  terms  pi^Ible. 

It  Is  also  urged  that  the  contract  does  not 
specify,  and  the  court  did  not  find,  what  acts 
of  the  appellants  would  have  constituted  due 
and  reasonable  effort,  or  what  should  have 
been  done  by  the  appeUants,  or  what  acts  of 
theirs  would  have  caused  the  land  to  sell 
for  its  value,  and  yet  the  court  took  the 
market  value  of  the  land  as  the  basis  for 
measuring  the  damages.  But  the  appellee 
having  shown  a  promise  of  the  appellants, 
supported  by  a  sufficient  consideration,  to  use 
all  due  efforts  to  sell  the  real  estate  at  the 
best  possible  price,  and  having  proved  the 
reasonable  market  value  of  the  land,  and  that 
the  appellants  bad  suffered  and  caused  it  to 
be  sold  for  a  lower  price,  and  had  failed  to 
obtain  or  pay  the  market  value,  it  then  de- 
volved upon  the  appellants  to  show  that  by 
reasonable  efforts  on  their  part  made,  and 
best  Imown  to  themselves,  they  could  not 
obtain  mere  than  the  price  at  which  the  land 
was  In  fact  sold.  But  it  appears  that  tbeir 
only  effort  was  to  obtain  enough  to  pay  the 
Incumbrance.  In  the  absence  of  a  showing 
of  any  other  price  as  the  best  that  could  be 
obtained  through  reasonable  efforts  proved  to 
have  been  made  by  the  appellants,  the  court 
did  not  err  in  assuming  the  market  value 
found  as  the  price  which  might  have  been 
obtained.  Upon  this  view  of  the  case,  noth- 
ing In  addition  need  be  said  In  relation  to  the 
question  as  to  the  sufficiency  of  the  evidence. 
The  Judgment  la  affirmed. 
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(h  md.  App.  196) 

McAFEBl  T.  MONTGOMERY. 
(Appellate  C!ourt  of  Indiana.    Nor.  23,  ISdS.) 

RbFLBVIK— FlBADIKO  — EXBODTORS  AKD  ADUIHU- 
TBATOM— POSSBHIOX— EtIDBNOB— AssaU* 

MBMT  Lists— iNaTBDOTioxs—THrAL. 

1.  A  complaint  not  alleging  that  defendant 
came  into  poBseasion  of  property  of  a  decedent 
onlawfully,  nor  showing  that  he  was  an  inter- 
meddler  in  the  estate  of  such  decedent,  is.in- 
aufflcient  to  charge  him  as  an  execotor  de  son 
tort. 

2.  Plaintiff  alleged  lus  appointment  as  ad- 
ministrator; that  Ills  decedent  was  the  owner 
of  certain  notes,  which  defendant  was  in  pos- 
session of,  and  wrongfully  detained;  and  that 
he  had  demanded  possession,  which  had  been 
refused.  Bdd  to  anfflraently  state  a  cause  ot 
action  in  replevin. 

3.  Where,  in  replevin,  the  title  and  right  of 
possession  were  -m  issne,  a  general  verdict 
for  plaintiff  was  sufficient 

4.  In  replevin  it  was  alleged  that  defendant 
was  vmmgfnlly  in  possession  of  property, 
which  he  denied.  HHd,  a  verdict  not  finding 
that  the  property  was  nnlawfully  detained  wa« 
BufiBcient,  as  snch  finding  would  be  nnnecea- 
sary. 

5.  Where  evidence  is  conflicting,  the  verdict 
of  the  jury  on  questiona  of  fact  is  conclusive. 

6.  In  an  action  by  an  administrator  for  poe- 
Beasion  of  notes  of  his  decedent,  assessment 
llsta  made  hjr  decedent  in  his  life  would  be 
competent  evidence,  as  tending  to  prove  owd»* 
ship  of  the  property  listed. 

7.  Where  a  party  testified  on  cross-examina- 
tion as  to  possession  of  property  in  controver- 
sy, evidence  of  contradictory  statements  as  to 
such  possession  made  oot  of  court  were  compe- 
tent to  affect  the  weight  of  his  testimony. 

8.  Ownership  of  personalty  can  be  presumed 
from  possession,  and  a  claim  of  ownership  un- 
der drcumstances  indicating  it,  and,  when  once 
shown  to  exis^  ia  presumed  to  continue  until 
the  contrary  is  proven. 

9.  Where  an  instruction  is  correct  so  far  as 
it  goes,  it  cannot  be  treated  as  erroneous  be- 
cause of  incompletenesB,  but  a  further  instroc- 
tion  should  be  re<jnested,  and  exception  taken 
to  its  refusal. 

10.  Where  defendant  testified,  in  an  action 
for  possession  of  notes,  as  to  their  ownership, 
it  would  be  competent  to  riiow  that  he  had  tes- 
tlGed  differently  in  a  deposition  prerlous^  giv- 
en in  another  case. 

Appeal  from  circuit  court,  Wells  connty; 
li.  J.  KIrkpatrick,  Special  Judge. 

Action  by  Wendell  B.  Montgomery,  admin* 
istrator  of  the  estate  of  Elizabeth  McAfee, 
deceased,  against  Jacob  McAfee,  to  recover 
possession  ■  of  notes.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  AfBrmed. 

Martin  &  Elchhom  and  Dailey,  Simmons  & 
Dailey,  for  appellant  Sharp  &  Storgls,  for 
appellee. 

BOBINSON,  J.  Appellee  alleged  In  his 
complaint  that  he  was  duly  appointed  ad- 
ministrator of  the  estate  of  Mtzabeth  Mc- 
Afee, deceased;  that  at  the  time  of  her  death 
said  decedent  was  the  owner  of  5  promissory 
notes,  of  $1,000  each,  executed  by  appellant 
(Jacob  McAfee),  Jbhn  McAfee,  and  Peter  Mc- 
Afee; that  said  notes  were  executed  on  the 
27th  day  of  December,  1888,  each  bearing  4 
per  cent.  Interest,  payable  annually,  and  due 
in  S,  6,  7,  8,  and  9  years  after  date;  that 
■aid  notes  ever  since  the  death  ot  said  de- 


cedent have  been,  and  are  stm.  In  the  pos- 
session of  appellant;  that  since  appellee's 
appointment  as  such  administrator,  and  prior 
to  bringing  suit,  he  has  demanded  possession 
of  said  notes,  which  appellant  has  refused  to 
give,  but  wrongfully  detained  the  same,  and 
by  reason  thereof  he  is  unable  to  give  a  copy 
of  either  of  said  notes,  or  more  particularly 
describe  them.  Wherefore  he  asks  Judgment 
"for  the  value  of  said  notes,  to  wit,  the  sum 
of  $7,000;  that  defepdant  be  ordered  and 
required  to  bring  said  notes  Into  court  and 
deliver  the  same  to  the  plaintiff,  and  for  ten 
per  cent  damages  In  addition,  for  said  un- 
lawful IntermeddlUig  and  refusal  to  deliver 
said  notes,  and  for  all  other  proper  relief." 
A  demurrer  to  the  complaint  tor  want  of  suffi- 
cient facts  was  overruled.  The  cause  was 
put  at  issue  by  the  general  deulal;  trial  by 
Jury,  which  returned  the  following  vertlct: 
"We,  the  Jury,  find  for  the  plaintiff,  Wendell 
B.  Montgomery,  administrator,  that  at  the 
time  ot  her  death,  Elizabeth  McAfee  was  the 
owner  ot  the  promissory  notes  described  in 
the  complaint;  that  plaintiff  Is  entitled  to 
recover  said  notes,  with  ten  per  cent  dam- 
ages in  addtUon  thereto."  The  tacts  stated 
In  the  complaint  do  not  state  a  cause  ot  ac- 
tion against  appellant  as  an  executor  de  son 
tort  ot  the  estate  of  said  decedent  It  is  not 
alleged  that  appellant  obtained  possession  of 
the  notes  wrongfully.  So  far  as  the  pleading 
shows,  he  has  done  nothing  since  the  de- 
cedent's death  but  retain  possession  of  the 
notes,  which,  presumably,  he  rightfully  had 
at  decedent's  death.  No  facts  are  alleged 
showing  him  to  be  an  Intenneddler  In  any  way 
in  the  estate  of  the  decedent  Having  come 
into  the  possession  of  the  notes  lawfully,  his 
possession  was  prima  facie  proof  of  owner- 
ship, and  could  become  wrongful  only  after 
refusal  to  deliver  up  the  possession.  The 
complaint  states  a  cause  of  action  in  replevin. 
A  sufficient  excuse  Is  pleaded  tor  not  describ- 
ing the  property  more  particularly.  If  the 
facts  pleaded  are  true,— and  this  the  demur- 
rer admits,— appellee  is  entitled  to  recover 
possession  ot  the  particular  property.  There 
was  no  error  in  overniUng  the  demurrer  to 
the  complaint 

It  is  argued  that  the  verdict  of  the  Jury  is 
detective.  The  title  and  right  of  possession 
of  the  notes  In  controversy  were  In  issue. 
In  such  case  a  general  verdict  tor  the  plain- 
tiff la  a  sufficient  finding  of  these  facts.  Van 
Gundy  v,  Carrigan.  4  Ind.  App.  333,  30  N.  SL 
933,  and  cases  there  cited.  It  Is  true,  the 
Terdict  does  not  find  the  value  ot  the  prop- 
erty; but  such  omission  cannot  possibly  work 
appellant  any  harm,  as  the  Judgment  was 
against  him.  This  mie  was  declared  in  Van 
Gundy  v.  Carrigan,  supra.  It  Is  also  true 
that  the  verdict  does  not  find  that  the  prop- 
erty in  question  was  "unlawfully  detained  by 
the  defendant."  But  It  has  been  held  that  In 
such  a  case  that  portion  of  the  verdict  which 
finds  that  the  property  Is  nnlawfuUy  detained 
by  the  defendant  U  unnecessary,  and  may  be 
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treated  as  surplusage.  Kluse  t.  Sparks,  10 
Ind.  App.  444.  36  N.  E.  914,  and  37  N.  E. 
1047.  In  that  case  the  court  satd:  "The 
appellants  admitted  the  detention  of  the  prop- 
erty by  denying  the  appellee's  claim  of  own- 
ership Bet  up  In  the  complaint.  The  only 
question  as  to  such  detention  was  whether  It 
was  lawful  or  unlawful,  and  this  question 
was  Involved  and  decided  by  the  finding  that 
the  plaintiff  was  the  owner,  and  entitled  to 
the  possession,  of  the  property."  See  Payne 
T.  June,  &2  Ind.  252.  We  can  but  conclude 
that  the  verdict  was  suffldent  In  form,  and 
that  there  was  no  error  In  oTermllns  the  tnxh 
tlon  tor  ft  venire  de  novo. 

Upon  appellee's  motion  for  Judgment  on  the 
verdict,  the  court  sustained  the  motion  as  to 
the  possession  of  the  property,  and  denied  the 
motion  as  to  the  10  per  cent  damages  .found 
In  the  verdict  It  appears  from  the  evidence 
that  Id  the  sprhig  of  1888  Samuel  McAfee, 
the  husband  of  decedent.  Elizabeth  McAfee, 
and  father  of  appellant  (Jacob  McAfee)  and 
John  and  Peter  McAfee  and  three  daughters, 
was  the  owner  of  160  acres  of  land  tu  Wells 
county,  Ind..  and  also  certain  personal  prop- 
erty. Having  disposed  of  his  personal  prop- 
erty, and  leaving  his  wife  in  possession  of  the 
farm,  Samuel  McAfee  went  to  Arkansas, 
where  he  purchased  real  estate  and  engaged 
In  business.  In  the  fall  or  winter  of  1888 
tbe  three  sons  visited  their  father,  In  Ar- 
kansas; and  while  there  an  agreement  was 
made  whereby  the  sons  were  to  purchase 
from  the  father  the  farm  In  Wells  county, 
on  which  the  decedent  was  then  living.  Aft- 
erwards the  three  brothers  signed  the  five 
promissory  notes  In  controversy  In  this  suit, 
and  appellant  took  the  notes  and  a  deed  to 
the  laud  to  his  father.  In  Arkansas.  The 
father,  Samuel  McAfee,  executed  and  ac- 
knowledged the  deed,  and  accepted  the  five 
promissory  notra,  but  at  once  wrote  his  name 
across  the  back  of  each  note,  and  gave  them 
to  appellant  who  returned  home  to  Indiana, 
bringing  back  both  the  notes  and  the  deed, 
when  the  decedent  as  the  wife  of  Samuel 
McAfee,  signed  and  acknowledged  the  deed, 
which  was  put  on  record  within  a  few  days. 
There  Is  evidence  that  these  notes  were  after- 
wards In  the  possession  of  the  decedent  and 
that  she  claimed  them  aa  her  own.  The  evi- 
dence upon  this  point  Is  very  conflicting,  bat 
there  is  evidence  that  these  notes  were  given 
to  the  decedent  at  the  direction  of  the  payee 
of  the  notes,  who  signed  his  name  across  the 
back  of  the  notes,  and  that  they  were  after- 
wards given  by  decedent  to  appellant  (or 
safe-keeping.  It  is  true,  there  Is  much  evi- 
dence against  this;  but  the  Jury,  and  the 
trial  court  in  passing  on  the  motion  for  a 
new  trial,  have  determined  where  the  pre- 
ponderance lies,  and  their  conclusion,  under 
the  long-settled  rule,  binds  us.  We  have 
carefully  considered  all  the  evidence  in  the 
case,  and  there  is  evidence  that  the  notes  in 
controversy  were  the  property  of  Elisabeth 
HcAfe^  and  that  she  had  i^ven  them  Into 


the  possession  of  appellant  for  safe-keeping, 
and  that  appellant  had  such  posseoslon  at  the 

time  of  her  death. 

Certain  assessment  lists  of  the  decedent  were 
introduced  in  evidence  over  appellant's  objec- 
tion. Such  lists  were  competent  evidence,  as 
tending  to  prove  ovrnership  of  the  property 
listed.  PalDter  v.  Hall,  75  Ind.  208;  Burket  v. 
Phelster.  114  Ind.  503.  16  N.  E.  813.  An  aa- 
sessment  list  may  be  looked  to  for  the  purpose 
of  determining  what  particular  personal  prop- 
erty a  person  had  on  a  given  date.  See  Towns 
V.  Smith,  115  Ind.  480. 16  N.  B.  811.  Such  lists 
are  not  competent  to  prove  ralne,  bnt  such 
was  not  the  purpose  in  the  case  at  bar.  Rail- 
road Co.  V.  McBougall,  108  Ind.  179.  8  N.  E. 
671.  One  of  the  questions  In  Issue  was 
whether  the  decedent  had  ever  owned  these 
notes.  The  itresnmptlon  would  be.  In  the  ab- 
sence of  countervailing  proof,  that  If  the  de* 
cedent  was  at  one  time  the  owner  of  the  notes, 
she  continued  the  owner,  and  was  such  owner 
at  the  time  of  her  death.  Moreover,  there 
was  evidence  that  these  lists  were  made  at 
the  suggestion  of  appellant  who  Is  now  deny- 
ing that  the  decedent  ever  owned  the  notes. 
In  its  Instruction  to  the  Jury  the  court  limited 
the  consideration  of  these  lists  to  the  queetion 
of  the  ownership  of  the  notes. 

Complaint  is  made  that  app^ee  was  per- 
mitted to  show  that  appellant  had  made  cer- 
tain statements  out  of  court  in  which  he  had 
said  that  his  mother,  the  decedent  was  the 
owner  of  the  notes  in  suit,  and  that  soon  after 
his  return  from  Arkansas  he  had  given  the 
notes  to  his  mother,  because  his  father  had 
requested  It  Appellee  colled  appellant  as  a 
witness,  and  In  answer  to  questions  he  tes- 
tified only  concerning  the  demand  that  had 
been  made  upon  him  by  appellee  for  the  pos- 
session of  the  notes,  and  he  also  stated  that 
he  had  been  In  possession  of  the  notes  ever 
since  they  were  executed.  On  cross-examina- 
tion he  was  asked  by  his  attorneys  whether 
the  notes  were  ever  in  the  possession  of  his 
mother,  and  be  said  they  never  were.  He  had 
been  asked  nothing  alx)ut  the  possession  of 
these  notes  by  his  mother  in  his  examination 
in  chief,  but  while  on  t^e  stand  he  became 
his  own  witness  as  to  a  material  fact  In  the 
case.  If  his  mother  never  had  possession  of 
the  notes,  they  were  never  ddlvered  to  her, 
and  they  never  became  her  propoiT.  If  he 
hod  made  statements  out  of  court  contrary 
to  this,  appellee  was  entitled  to  prove  such 
statements.  Such  statements  were  not  proof 
that  his  mother  bad  owned  the  notes,  but  were 
competent  as  affecting  the  vrelght  of  appel- 
lant's evidence  upon  that  point 

The  court  Instructed  the  Jury  that  if  it  was 
shown  by  the  evidence  that  at  one  time  the 
decedent  was  in  possession  of  the  notes  In 
question,  claiming  them  as  her  own,  and  un- 
der circumstances  indicating  ownership  in 
her,  tiie  presumption  of  law  from  such  facts 
is  that  she  was  at  the  time  the  owner  of  the 
notes,  and  this  presumption  of  ownersli^ 
would  follow  untn  It  was  ahown  bj  the  ert 
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dence  that  she  was  not  such  owner  at  snch 
time,  or  Jiad  at  some  time  parted  with  such 
ownership.  There  was  evidence  upon  which 
to  base  this  instruction.  The  Jury  was  not 
told  that  ownership  coold  be  presumed  from 
were  possession,  but  that  ownership  might  be 
presamed  from  possession  and  a  claim  of  own- 
ership under  circumstances  indicating  such 
ownership;  and,  when  such  ownership  is  once 
sbown  to  exist,  it  is  presumed  to  continue 
until  the  conti'ary  appears.  Kidder  v.  Stev- 
ens, 60  Cal.  414;  Eamea  v.  Eames,  41  N.  H. 
177;  Spauldlng  v.  Sones,  11  Ind.  App.  562,  39 
N.  B.  626.  Under  the  issues  formed,  the  Jury 
might  have  found  that  appellee  was  entitled 
to  the  possession  of  a  part  only  of  the  notes 
in  question,  and  an  Instruction  to  that  etCect 
was  not  erroneous. 

It  is  argued  that  instruction  No.  2  is  er- 
roneous. This  Instruction  was  to  the  effect 
that  a  gift  is  valid  In  law,  provided  at  the 
time  of  such  gift  the  donor  has  sufficient  oth- 
er means  subject  to  execution  or  sale  with 
which  to  pay  his  indebtedness.  While  this 
Instruction  la  perhaps  not  as  complete  as  it 
should  be,  yet.  In  so  far  as  it  goes.  It  is  good. 
Where  an  instruction  Is  correct  as  far  as  it 
purports  to  go.  It  cannot  be  treated  as  errone- 
ous because  of  its  incompleteness.  It  Is  only 
by  asking  a  special  instruction  covering  the 
omitted  matter  that  a  question  can  be  re- 
served in  sudi  case.  To  present  any  available 
question  upon  an  Incomplete  instruction,  the 
court  should  be  requested  to  give  a  further  in- 
struction supplying  the  omitted  matter,  and 
an  exception  should  be  saved  to  the  refusal  to 
do  so.  This  was  not  done  In  this  case.  Du 
Souchet  V.  Dutcher,  113  Ind.  210.  15  N.  E. 
459;  Railroad  Co.  t.  Smock,  133  Ind.  411,  83 
N.  E.  108. 

Complaint  Is  also  made  of  the  introduction 
of  certain  evidence  of  what  was  deposed  by 
appellant  in  his  deposition  taken  on  the  trial 
of  another  case.  It  appears  that,  some  time 
prior  to  the  bringing  of  the  present  action, 
certain  creditors  commenced  suit  against 
Samuel  McAfee,  and  appellant  was  made  a 
garnishee  defendant  In  that  suit  appellant's 
deposition  was  taken.  In  that  deposition  he 
testified  about  the  ownership  and  possession 
of  the  notes  in  controversy.  As  we  tiave  al- 
ready seen,  appellant  himself  testified  In  the 
case  at  bar  that  his  mother  never  had  pos- 
-  session  of  the  notes  in  suit  Certain  wit- 
nesses were  called,  and  testified  to  what  they 
heard  appellant  testis  In  his  deposition  con- 
cerning the  ownership  and  possession  of  the 
notes.  These  witnesses  testified  that  appel- 
lant deposed  in  that  depo^tlon  that  the  notes 
belonged  to  the  decedent.  Such  evidence  was 
competent  He  had  testified,  as  we  have  seen, 
that  his  mother  never  had  possession  of  the 
notes,  and  it  was  competent  to  show  that  he 
bad  made,  out  of  court,  contradictory  state- 
ments. The  suit  in  which  the  deposition  was 
taken  was  compromised,  and  the  deposition 
delivered  to  appellant  An  unsuccessful  ef- 
fort was  made  to  have  appellant  produce  that 


deposition  at  the  present  trial  The  notary  be- 
fore whom  it  was  taken  made  a  copy,  which 
he  testified  he  bad  carefully  compared  with 
the  original.  In  his  testimony  he  was  per- 
mitted to  refresh  his  memory  as  to  wiiat  ap- 
pellant had  deposed  on  the  subject  of  the  own- 
ership and  possession  of  the  notes  from  this 
copy.  Neither  this  copy  nor  the  deposition  it- 
self was  given  In  evidence.  These  witnesses 
simply  gave  In  evldraice  what  they  had  heard 
appellant  say  at  a  former  time  about  the 
ownership  of  the  notes.  It  was  not  an  at- 
tempt to  have  them  testify  as  to  the  contents 
of  the  deposition.  Appelant  la  a  party,  and, 
when  his  counsel  bad  him  testify  that  the 
notes  appellee  seeks  to  recover  in  this  action 
were  never  In  the  possession  of  the  decedent, 
appellee  certainly  had  the  right  to  show  that 
be  bad  made  statements  prior  to  that  time 
contrary  to  what  he  now  testifies.  There  was 
no  error  In  the  admission  of  this  evidence. 

We  have  carefully  examined  every  question 
raised  by  counsel,  and  find  no  error  in  the  rec- 
ord for  which  Judgment  should  be  reversed. 
We  have  nothing  to  do  with  the  preponder- 
ance of  the  evidence.  There  is  some  evidence 
to  support  the  verdict,  and  that  concludes  the 
appellate  tribunal.  The  instructions  given  by 
the  court  were  certainly  as  favorable  to  ap- 
pellant as  could  be  asked.  What,  if  anything, 
may  be  due  on  the  notes,  is  not  before  us. 
The  only  question  now  is,  who  Is  entitied  to 
their  possession?  From  the  whole  record,  we 
can  but  conclude  that  the  Judgment  of  the 
trial  caaxt  sbould  stand.  Judgment  affirmed. 


(Bl  Ind.  App.  2K) 

SPBGAIi,  Sheriff,  v.  KRAG-BBTNOLDS  CO. 
(Appellate  Court  of  Indiana.    Nov.  23,  1S9S.) 

NOTARISS— COLLATSRAI.  ATTACK— Ds  FaOTO  PoWBKS 
' — ASSIOHVSNT  rOK  BRNSriT  OF  Crbditors  — 
Cbattbl  Mohtoaob— Foriclobiibb— Riqbts  or 

PIi'KCHASBII. 

1.  In  replevin  It  cannot  be  claimed  that  a 
deed  of  as^gnment  and  a  chattel  mortgage 
were  void  because  acknowledged  before  ,a  no- 
tary whose  oflSce  had  become  vacant  by  opera- 
tion of  law,  since  that  is  a  collateral  attack  on 
the  anthority  of  the  notary,  whose  right  to 
ofllce  cannot  be  tried  in  that  action. 

2.  Under  Bums*  Rev.  St  1894,  {  8041  (Rer. 
St.  1881,  i  &06^.  providing  that  no  person  hold- 
ing any  Incrative  office  shall  be  a  notary  public, 
and  his  acceptance  of  any  soch  office  shall  va- 
cate bis  appointment  as  notary,  a  notary  who  ac- 
cepted the  office  of  dty  attorney,  at  a  salary  of 
$W0  per  year,  was  a  notary  de  facto.  In  there- 
after takrag  an  acknowledgment  of  a  deed  of 
assignment 

3.  Where  an  Insolvent  debtor  gave  a  chattel 
mortgage  to  certain  creditors,  which  was  re- 
corded, and  then  made  an  af^signment  for  the 
benefit  of  creditors,  and  pot  his  assignee  hi  poa- 
session,  and  the  assignee  of  the  mortgage  re- 
plevied the  mortgaged  property,  and  bid  it  in 
at  the  mortgage  sale,  and  took  possession,  he  is 
entitled  to  the  chattels,  aa  against  a  subsefiuent 
execution  creditw,  even  though  the  mortgage 
and  assignment  were  void,  because  the  insol- 
vent if  he  chose,  might  have  preferred  such 
creditors  by  turning  over  his  property. 

Appeal  from  circuit  conr^  Hancock  county; 
0.  O.  Offett,  Judge. 
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Action  by  tbe  Krag-Bejmolda  Company 
against  Noah  W,  S[>esa].  Bherlff.  From  a 
Judgment  tot  plaintiff,  defendant  appeals. 
Affinueda 

R.  A.  Blacfc,  Cbas.  EL  Bamett,  and  Heniy 
Waimm,  for  appellant;  Marsh  &  Oook,  for 
appellee.  ' 

COMSTOCET,  J.  Action  In  replevin  to  re- 
cover possession  of  personal  property,  consist- 
ing of  goods,  wares,  and  merchandise.  Appel- 
lant who  was  defendant  below,  answered.  In 
■ubstance:  That  the  plalntifC,  a  corporation, 
ought  not  to  maintain  Its  action,  because 
Marcellls  J.  Walker  was  on  the  27th  day  of 
October,  1897,  the  owner  and  In  possession 
of  tbe  property  described  in  the  complaint, 
and  on>  said  date  signed  and  pretended  to  ac- 
knowledge a  chattel  mortgage  on  the  same  to 
certain  of  his  creditors  (naming  them),  to  se- 
cure them  severally  the  payment  of  certain 
Indebtedness  then  owing  them  tty  blm,  which 
mortgage  was  duly  delivered  to  the  mort- 
gagees, and  recorded  in  tbe  proper  record  la 
the  recorder's  ofBce  of  Hancock  county,  Ind. 
<the  county  where  said  Walker  then  resided), 
within  10  'days  of  the  pretended  exectitloa 
thereof.  That  on  the  lat  day  of  November, 
1897,  Bald  Walker,  still  being  the  owner  and 
In  tbe  possession  of  said  goods,  subject  only 
to  said  mortgage,  made  and  pretended  to  ac- 
knowledge a  certain  deed  of  assignment.  In 
which  be  pretended  to  convey  to  one  Thomas 
H.  New,  as  his  assignee,  all  his  real  and  per- 
sonal property,  cfaoses  In  action,  rights  and 
credits,  for  the  benefit  of  creditors,  under  the 
statute  provided,  and  put  his  said  assignee 
Into  possession  of  all  bis  propei-ty,  including 
that  mentioned  in  tbe  complaint,  who  there- 
upon took  possession  and  claimed  to  hold  the 
same  as  such  assignee.  Said  deed  of  assign- 
ment was  duly  recorded  in  the  proper  record 
of  said  county  cm  the  day  last  mentioned.  On 
tbe  2d  day  of  November,  1897,  New  Bros.,  J. 
O.  Alexander,  David  A.  Gndrlch,  John  N. 
Thomas,  James  U.  Walker,  Hughes  Burns, 
and  John  M.  dine,  said  creditor  mortgagees, 
sold  and  assigoed  all  their  right,  Interest,  and 
claim  to  toe  indebtedness  owing  to  them  from 
said  Walker,  and  all  their  right  and  interest 
In  said  pretended  mortgage,  and  delivered 
said  pretended  mortgage,  to  tbe  appellee. 

That  on  the  day  of  November,  1897,  ap* 

pellee  replevied  the  property  described  In  the 
mortgage  from  Thomas  H.  New,  assignee, 
and  obtained  possession  of  the  same,  and  on 
the  day  of  November,  1897,  after  hav- 
ing posted  notices  as  provided  by  law,  sold 
said  goods  at  public  outcry,  and,  having  bid 
for  said  goods  the  highest  sum  offered  there- 
for, the  same  were  struck  off  to  It  as  purchaa- 
OT.  Afterwards,  on  the  day  of  Novem- 
ber, 1897,  one  George  W.  Stout  recovered 
Judgment  against  said  Walker  for  $565.75, 
upon  which  an  execution  was  duly  Issued  to 
satisfy  said  Judgment  out  of  the  property  of 
said  WalkeTi  wlilcb  execution  was  oo  the 


■■  day  of  December,  1897,  levied  npon  tbe 
property  described  in  the  complaint  as  tnt* 
property  of  said  Walker,  whereupon  plaintiff 
(appellee)  began  this  action  In  replevin.  That 
said  pretended  mortgage  and  said  pretended 
deed  of  assignment  are  null  and  void,  and 
that  tbe  personal  property  mentioned  therein 
Is  still  tbe  ateolute  property  of  said  Walker, 
subject  to  execution,  for  the  reason  that  said 
pretended  mortgage  and  deed  of  assignment 
were  both  acknowledged  before  one  Elmer  3. 
BInford,  who  at  the  Ume  pretended  to  be  a 
notary  public,  appointed  and  qualified,  and  to 
be  acting  as  such,  and  who  certified  to  said 
acknowledgment,  attesting  tbe  same  with  a 
notarial  seal.  That  at  the  time  of  said  ac- 
knowledgments said  BInford  was  not  a  notary 
public,  and  had  no  authority  to  take  or  certi- 
fy acknowledgments  of  deeds  or  other  in- 
struments, because  after  his  appointment  and 
qualification  as  notary  public,  wblcb  was  In 
November,  189S,  he  was  on  tbe  6tb  day  of 
June,  1895,  duly  dected  city  attorn^  of  the 
city  of  Greenfield,  Ind.,— a  dty  duly  organ- 
ized under  the  general  laws  of  tbe  state  of 
Indiana  for  the  incorporation  of  cities,— quali- 
fied aa  such,  and  entered  upon  Its  duties,  and 
has  ever  since  continued  to  be  and  act  as  such 
city  attorney.  That  by  reason  of  bis  accept- 
ance of  said  office  of  city  attorney,  which  ia 
a  lucrative  office,  with  a  salary  of  $400  per 
annum,  the  appointment  of  saJd  BInford  as 
notary  public  became  vacated,  and  bis  pre- 
tended acknowledgments  became  null  and 
void.  The  trial  court  sustained  a  demurrer  to 
this  answer,  and,  appellant  refusing  to  plead 
further,  Judgment  on  said  demurrer  w;a8  ren- 
dered In  favor  of  appellee.  The  action  of  the 
court  In  sustaining  the  demurrer  to  the  an- 
swer is  the  only  questkm  presented  by  tiUa 
appeal. 

For  a  reversal  of  the  Judgment,  appellant's 
learned  counsel  rely  upon  the  proposition  that 
BInford,  In  accepting  the  office  of  dty  attor- 
ney, vacated  his  commission  as  notary  public, 
and  thereby  Invalidated  tbe  deed  of  assign- 
ment and  chattel  mortgage  acknowledged  be- 
fore blm.  Tbe  argument  of  appellant's  counsel 
is  addressed  solely  to  the  support  of  this  prop- 
osition. They  cite  and  rely  upon  the  follow- 
hig  statutory  provisions:  "AH  assignmenta 
under  this  act  shall  be  by  Indentures  daly 
signed  and  acknowledged  before  some  person 
autborlzed  to  take  acknowledgments  of  deeds 
of  record  within  ten  days  after  the  ezecutloa 
thereof.  *  *  *  No  assignment  under  this 
act  shall  convey  to  the  assignee  any  Interest 
In  the  property  so  assigned  until  such  assign- 
ment is  recorded  as  provided  for  in  this  sec- 
tion." Burns'  Rev.  St  1894.  S  2900  (Rev.  St. 
1881,  S  2663).  "No  assignment  of  property  by 
way  of  mortgsge  shall  be  valid  sgalnst  any 
other  person  than  tbe  parties  thereto  where 
such  goods  are  not  delivered  to  the  mortgagee 
or  assignee  and  retained  by  him,  unless  such 
assignment  or  mortgage  shall  be  acknowledg- 
ed as  provided  In  tbe  case  of  deeds  of  convey- 
ance and  recorded  In  tbe  recoidw'i  office  of 
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the  county  wbeie  tin  nuntgogor  resides  and 
within  ten  days  after  the  execution  thereof." 
Homer'a  Rev.  St  1897.  |  4013.  "No  person 
holding  any  luctatlTe  office  or  being  an  officer 
In  any  bank,  corporation  or  association  pos- 
sessed of  banking  power,  shall  be  a  notary 
pnUlc,  and  his  acceptance  ot  any  such  office 
shall  Tacate  his  appointment  as  notary." 
Bums'  Rev.  St  18M,  S  8011  (BeT.  St  1881,  S 
S066).  If  this  one  qnestlon  alone  were  pre* 
sented  by  the  dranurrer,  It  would  be  neces* 
sary  only  to  determine  whether  or  not  the 
office  of  dty  attorney  Is,  within  the  meaning 
of  the  constitution  and  statutory  provisions, 
a  lacratlve  office;  but  there  are  other  ques- 
tions  presented  by  the  demurrer.  Conceding 
Cor  ttfe  sake  of  argument  (without  deddlng^^ 
that  the  office  of  attorney  Is  a  lucrative 
one,  there  are  yet  controlling  reasons  for  af- 
ffiming  the  Judgment  of  the  trial  court  The 
office  of  notary  public  Is  a  public  office.  TThe 
right  to  a  public  office  cannot  be  tried  In  an 
action  of  replevin.  20  Am.  &  Eng.  Enc.  Law. 
p.  1017.  The  attadc  on  the  autibority  of  the 
notarylsO(dlateraI,and  hla  autbori^cannotbe 
ao  questioned.  The  answer  avers  that  he  was 
a  duly  appointed,  quallfled,  and  actli^  notary 
public  at  the  time  he  certified  to  the  acknow^ 
edgmeat  of  the  Judgment  and  deed  of  aaslgn- 
ment  It  bas  been  repeatedly  beld  In  thla 
and  other  states  that  the  official  acts  ot  an 
<^Bcer  acting  under  odor  of  election  or  ap- 
pointment can  only  be  quesHtmed  In  a  direct 
proceeding  to  contest  bis  r^ht  to  hold  the 
offlc&  Crelgbton  v.  Piper,  14  Ind.  182;  Gnm- 
berts  V.  Express  Co..  28  Ind.  181;  Mowbray 
V.  State,  88  Ind.  824;  Baker  v.  Wambao^ 
99  Ind.  812;  Desmond  r.  UcCarthy,  17  Iowa, 
CSS;  Mclnstry  v.  Tanner,  9  Johns.  185;  Pot- 
ter T.  Luther,  3  Johns.  486;  Beed  v.  Glllet,  12 
Johns.  296;  Parker  v.  State,  18S  Ind.  178,  82 
N.  B.  886,  and  S3  N.  E.  IIB;  Wilcox  v.  Smith. 
5  Wend.  234;  Grim  v.  Adklns,  61  N.  B.  494 
(presmit  term  of  this  court).  The  authority 
of  a  mtary  de  facto  cannot  be  questioned 
o^texally.  and  BInford  at  the  time  of  taking 
the  acknowledgment  In  question  was  at  least 
a  notary  public  de  facto.  Ebunllton  v.  Pitch- 
er, 63  Mo.  884;  Bnllens  v.  Garrison,  1  Wash. 
T.  587;  B^ngs  v.  Vaughn.  6  CaL  316;  Da- 
vidson T.  State,  186  Ind.  260.  34  N.  B.  972; 
Wateriiouse  t.  Black  (Iowa)  54  N.  W.  342; 
Brown  v..Lunt,  37  Me.  423;  Wilson  v.  Klm- 
mel  (Mo.  Sup.)  19  S.  W.  24.  In  Davidson  t. 
State,  supra,  objection  was  made  to  the  Intro- 
duction In  evidence  of  a  deed  "because  the 
acknowledgment  was  void,  having  been  taken 
before  a  notary  public  who  was  at  tiie  time 
ffillng  tbe  office  of  deputy  recorder."  The 
court  said  that  the  objection  -was  not  tenable. 
"The  notary  was  at  least  an  officer  de  facto, 
and  bis  acts,  as  to  third  parties,  were  valid,"— 
citing  Leech  v.  State,  78  Ind.  670;  Baker  t. 
Wamhaugb,  supra. 

Appellee  had  taken  possession  of  the  mort* 
J^ged  property  before  the  rights  of  appellant 
had  attached.   In  Weber     Mick  aiL  Sup.) 
23  N.  B.  646,  the  court  said:   "As  the  pos- 
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session  of  the  proper^  was  delivered  to  the 
mortgagees  at  the  time  tbe  mortgage  was  exe- 
cuted, and  remained  with  them,  It  waa  un- 
necessary to  show  that  the  mortgage  was  ac- 
knowledged at  alL"  In  Be  Burnett,  Fed.  Oas. 
No.  2,172,  It  is  held  that,  If  the  possession  Is 
taken  by  the  mortgagee  before  the  rights  of 
others  have  atiached,  It  cures  any  Irregulari- 
ty In  the  acknowledgment  Kothe  v.  Krag- 
Beyuolds  Co.  (ind.  App.)  50  N.  B.  694,  dted 
by  appdlant,  la  not  In  conffict  with  the  fore- 
going dedslona  Tbe  answer  shows  that  appel- 
lee  had  purchased  the  property  In  question  at 
public  auction,  and  had  possession  of  the  same 
prior  to  the  rradltkm  of  tbe  Judgment  In  fa- 
vor of  appellant  and  befme  appellant  could 
rightfully  attadL  The  answer  doea  not  aver 
that  appdlant  did  not  have  actual  knowle^ 
ot  tbe  existence  of  appellee's  nuNrtgagee,  or 
that  it  was  recorded.  It  la  not  averred  that 
appdlant  did  not  know  of  said  detective  ac- 
knowledgment,  nor  that  the  mortgage  was 
tendulent,  or  that  it  waa  executed  without 
consideration.  Walker  would  have  had  the 
right  In  fiUlhig  drcnmstances,  to  prefer  his 
creditors.  Instead  of  executing  a  mortgage, 
he  might  have  delivered  tbe  property  mort- 
gaged to  tbe  mortgagees  In  good-faith  pay- 
ment of  ttielr  daima,  and  their  titie  tiius  ob- 
tained would  have  been  unquestioned.  After 
the  mortgage  bad  been  recorded,  and  before 
the  Uen  ot  appellanf  s  execution  had  attached, 
Walker  could  have  ddlvered  the  mortgaged 
pnq^rty  In  pigment  of  the  debt  the  morigi^ 
had  been  given  to  secure,  and  the  titie  would 
have  been  perfect  If  tbe  mortgagees  had 
been  compelled  to  replevin  the  property  mort- 
gaged of  the  mortgagor,  and  had  afterwards 
sold  the  same  at  public  auction,  pursuant  to 
the  tenns  of  the  mortg^,  to  sads^  their 
dalms,  prior  to  the  time  appellant's  execution 
waa  issued,  the  purdtaser  at  said  sale  would 
bave  taken  a  good  titie.  And.  undar  the  facts 
set  out  In  the  answw,  the  assignee  of  the 
credltws  (an>ellee)  having  become  the  owner 
of  the  pn^>my  by  purchase  at  pnblte  sale  un- 
der the  mortgage,  and  having  obtained  pos- 
sesdon  as  owner  prior  to  the  time  appdlanfs 
execution  could  have  become  a  Uen  thereon,  it 
cannot  be  admitted  that  appellantfs  execution 
gave  him  the  right  to  resist  the  validity  of  the 
mortgage  because  of  the  alleged  pretended 
acknowledgment  In  our  view  of  tiie  law.  It 
could  make  no  difference  whether  BInford  dl(5 
or  did  not  vacate  the  office  of  notary  publi* 
by  accepting  that  of  dty  attorney.  Jodgmoi* 
affirmed. 


aTSIU.  U7> 
DELANBT  v.  DBLANET  et  aL 
(Supreme  Court  of  IlUnoia.    Oct  24,  1898.) 
Mutual  BsMBriT  Ashooiatiohb — Chanor  or  Bbitb- 

nOIABlBS  —  S^AITIB   09   COMDITIf»I8  —  RlOHTS 

UMDBB  Aba]tdoiibo  Cobtract^Cbbditobb  as 
Bbmbtioiabibs. 

1.  Though  one  aasured  by  an  ordinary  life 
InBurance  policy  has  not  the  right,  as  a  general 
role,  to  cluinge  the  benefidaiy  named  in  such 
policy,  the  benefidary  la  an  endowment  cer- 
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tificate  isBoed  hy  a  mutual  benefit  Bodet;  has 
no  vested  right  In  the  contract  of  Insurance 
evidenced  therebv,  as  sach  contract  is  between 
the  society  and  the  member  to  whom  the  certif- 
icate is  issued,  and  not  between  the  society 
and'  the  beneficiary  named  in  the  certificate; 
and,  therefore,  where  there  is  no  provision  In 
the  statute  under  which  the  society  is  organ- 
ized, or  in  the  charter  or  by-laws  of  snch  so- 
ciety, or  in  the  cerUficate  itself,  either  express- 
ly providing  for  or  prohibiting  a  change  of  the 
beneficiary,  the  power  to  make  such  change  is 
Tested  in  the  member  during  his  lifetime,  by 
reason  of  the  character  and  purposes  of  sach 
societf. 

2.  under  a  certificate  of  a  mntnal  benefit  bo- 
tAetTt  promising  to  pay  a  certain  sum  to  a  per- 
son named  therein,  on  the  death  of  the  m^- 
ber  to  whom  it  was  Issued,  on  condition,  inter 
alia,  that  "this  certificate  shall  not  have  been 
surrendered  by  eafd  member,  and  a  new  certifi- 
cate Issued  at  his  request,  In  accordance  with 
the  laws  of  this  order,"  the  right  of  such  mem- 
ber to  change  the  beneficiary,  and  the  right  of 
such  society  to  issue  a  new  certificate,  did  not 
depend  on  the  surreoder  of  the  first  certiflcate 
to  the  association,  as  such  requirement  Is  a 
provision  made  for  the  benefit  of  tiie  assoda* 
tion,  and  may  therefore  be  waived  by  It,  and 
as  it  is  only  essential  that  such  change  of  the' 
beu^dary  should  be  made  by  the  member  with 
the  consent  of  the  asBodatiou. 

8.  On  trial  of  an  Issue  to  determine  which 
one  of  two  adverse  claimants  was  entitled  to 
the  proceeds  of  a  certificate  of  a  mutual  bt^nefit 
aisociation,  the  widow  of  the  member  claimed 
under  a  certiflcate  in  which  she  was  named  as 
the  benefidary,  and  which  contained  a  prom- 
ise to  pay,  on  condition,  inter  alia,  that  "this 
certificate  shall  not  have  been  surrendered  by 
said  member,  and  another  certificate  issued,  at 
his  reaueat,  in  accordance  with  the  laws  of  this 
order."  The  husband  presented  to  the  ssao- 
dfttion  his  affidavit  that  such  certificate  had 
been  either  "lost,  destroyed,  or  stolen."  and  re- 
quested a  new  certificate  in  place  thereof  to  be 
Issued  to  another  benefidary;  and  thereupon, 
in  accordance  with  a  custom  adopted  by  the 
assodation,  a  new  certificate  In  favor  of  the 
BubBtituted  beneficiaiT,  and  in  other  respects 
like  the  original,  was  issued,  without  requiring 
the  surrender  of  the  old  certificate.  He  sub- 
sequently surrendered  the  second  certificate,  in- 
dorsed as  required  hy  the  laws  of  the  order,  to 
the  association,  and.  at  his  request  therefor,  re- 
ceived a  third  certificate,  similar  to  the  others, 
but  in  favor  of  another  person  as  beneficiary, 
who  thereunder,  after  the  death  of  such  mem- 
ber, claimed  the  fund  in  question,  as  against 
the  widow,  who  had  possession  of  the  first  cer- 
tificate. It  appeared  that  she  had  abandoned 
her  husband,  and,  on  his  demand,  refused  to 
give  up  such  certificate;  that  the  subsequmt 
certificates  had  been  issued  with  her  knowl- 
edge; that  the  beneficiair  named  in  the  third 
certificate  had,  with  her  knowledge,  ever  since 
such  change  of  benefidaries,  paid  the  dues  of 
the  assured  and  provided  for  his  support;  and 
that  he  also  paid  his  funeral  expenses.  Held, 
thst  the  withholding  of  such  origiusl  certificate* 
when  it  was  demanded  of  her,  was  a  wrong  to- 
wards her  husband  of  which  the  widow  could 
not  take  advantage;  and  that,  as  the  contract 
evidenced  by  such  certificate  was  abandoned 
by  both  parties  thereto,  no  rights  thereunder 
remained  to  ber. 

4.  The  fact  that  the  beneficiary  named  in  a 
certificate  of  a  mutual  benefit  association,  is- 
sued for  the  purpose  of  appointing  a  new  bene- 
ficiary, was  not  related  to  the  member  of  such 
society  to  whom  such  certificate  was  issued, 
was  immaterial,  where  the  assodation  in  ques- 
tion was  organized  under  Act  March  28,  1874, 
providing  that  associations  which  are  intended 
to  benefit  widows,  orphans,  heirs,  and  devisees 
of  deceased  members  thereof  "shall  not  be 
deemed  insurance  companies,"  and  where  such 


benefidary  was  a  creditor  of  Biieb  member,  and 
therefore  capable  of  taking  as  bis  devisee. 

6.  Where  the  benefidary  in  an  endowm«it 
certificate,  Issued  by  a  mutual  benefit  sodety 
organized  under  Act  March  28,  1874,  relating 
to  "corporations  not  for  pecuniary  profit."  was 
dianged  by  issuing  a  new  certificate  in  lien 
thereof,  prior  to  the  puaage  of  Act  June  22, 
1893,  providing  that  the  payment  of  death  ben- 
efits by  such  societies  should  be  made  only  to 
the  families,  heirs,  etc.,  of  the  ideceased  mem- 
ber, and  that  they  should  "not  be  willed,  as- 
signed, or  otherwise  transferred  to  any  other 
person,**  the  rights  of  fha  beneficiary  named  in 
the  new  certificate  were  not  affected  bj  such 
later  act. 

Appeal  from  appellate  court,  First  district 
Bill  of  iDterpleader  hj  the  High  Court  of 
the  Independent  Order  of  Foresters  against 
Mary  Delaney  and  Daniel  Delaney,  to  deter- 
mine which  of  tbem  Is  entitled  to  the  amount 
due  on  an  endowment  certiflcate  issued  by 
complainant  to  Martin  Delaney.  From  a 
Judgment  of  the  appeUate  court  (70  IIL  App. 
130)  affirming  a  decree  In  favor  of  aald  Danid 
Delaney,  aald  Mary  Delaney  an>eals.  AfOrm- 
ed. 

This  iB  a  UU  <tf  inter^eader,  bnragtat  I9 
tiie  High  Court  of  the  Independent  Order  at 
Foreaters  against  Mary  Delan^  and  Daniel 
Ddaney.  The  bill  ma  fUed  fw  tiie  porpow 
of  compelling  the  appeOant^  Mary  Delaney, 
and  the  appdlee  DanM  Delaney,  to  Inters 
plead,  and  settle  their  respecttve  dalma  to 
$1,000,  admitted  by  the  order  to  be  due  from 
It  upon  an  endowment  certiflcate  payable  up- 
on the  death  of  Martin  Ddaney,  a  member 
of  the  aald  order,  who  died  October  25,  189a 
The  appeOant  waa  the  vife  of  Martin  De- 
laney, and  the  appdlee  waa  hb  aecond  coosln. 
Answers  were  filed  to  flie  un  by  Mary  De- 
laney and  Daniel  Delaney,  and  replleatlMis 
were  filed  to  the  answera.  The  ^.000  was 
paid  Into  court,  and  the  HIgb  Court  of  the 
Independent  Order  of  Forestera  was  dismiss- 
ed, with  its  costs  and  attorney^  fees,  and 
the  cause  waa  retained  for  tbe  purpose  of  de- 
ciding to  whom  the  money  should  be  paid. 
The  drcuit  conrt  entered  a  decree  lu  taxta 
of  the  appdlee  Daniel  Delaney,  from  which 
decree  the  appellant  Mary  DeUmey,  proaecnt- 
ed  her  appeal  to  ttie  appeUate  co^  where 
the  Judgment  of  tbe  (^cult  court  waa  affirm- 
ed. The  present  appeal  la  proseoited  fmn 
such  Judgment  of  affirmance. 

The  &cts,  so  far  as  it  Is  necessary  to  state 
them  in  ordor  to  mideiatand  the  queatlona  in- 
volved, are  as  follows: 

The  complainant  below,  the  High  Conrt  ot 
the  Independent  Order  of  Foreatera.  Is  a 
fraternal  and  behevcdent  organization,  or^ 
ganized  under  the  laws  &t  Dllnols,  tor  the 
purpose  of  "giving  to  its  members,  or  the 
members  of  such  snbordinate  courts  as  it 
may  Institnte,  life  Insurance,  to  be  paid  up- 
on tbe  deatb  of  the  member  obtaining  tbe 
same  to  such  person  or  persons  as  may  be 
designated  by  the  endowment  certificate  is- 
sued by"  It.  The  complainant  corporation 
was  organized  under  the  act  concerning  cor- 
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ponUiMU  of  April  18,  1872;  as  amended  by 
tbe  act  of  Uarch  28.  1874,  concerning  "cor- 
poratloiu  not  for  pecnnlary  pn^t"  1  Starr 
&  a  Ann.  at  (2d  Ed.)  pp.  988,  1020,  1021; 
Poh.  LawB  m.  1871-72,  p.  296;  Pnb.  Laws 
m.  1879-74,  PL  74. 

In  AiwO,  1881,  Martin  Delaney  made  appU* 
cation  for  monbanhlp  In  said  order,  wblcb 
application  contained  the  tcfllowbig  words: 
"I  direct  tbat,  In  case  of  my  decease,  all 
benefit  to  which  I  may  be  entitled  from  the 
Independent  Order  of  Foresters  of  the  state 
at  Ultnols  be  paid  to  Bfary  Ddan^,  related 
to  me  as  my  wife,  subject  to  sn<^  fatnre 
disposal  of  the  benefit  to  my  wUow,  orphans, 
heirs,  or  devisees  as  I  may  hereafter  db«ct. 
In  compliance  with  the  laws  of  the  order.'* 

The  charter  contains  the  ftfllowlnc  proTi' 
sion,  to  wit:  *'8ec<md.  That  the  oldect  tor 
whI<A  It  is  fumed  is  to  glre  charitable  and 
moral  aid  to  Its  members,  and  to  the  widows, 
orphans,  and  derlsees  of  deceased  members, 
of  said  (Oder,  mA  to  establish  and  charter 
subordinate  oonrta."  The  by-laws  contain 
shnflar  ptovlslons  to  that  contained  in  tin 
charter  above  quoted. 

On  Novonber  14,  1^82;  the  order  issned  to 
Uartin  Ddaney,  as  a  membn  of  (joort  Fi- 
delity No,  87,  Independoit  Order  of  Foresters 
of  Illinois,  a  certificate,  dnly  siffoed,  attested, 
sealed,  and  recorded,  and  accepted  in  writ- 
ing 1^  said  member,  wherein,  after  reciting 
that  it  is  to  be  Issoed  npon  condition  that  the 
statmneats  made  In  the  application  fbr  mem- 
bership and  the  statements  certified  to  the 
medical  examiner  are  made  a  part  of  the  con- 
tract, and  npon  condition  that  the  E«ld  mem- 
ber oonvlles  with  the  laws,  mles,  and  regu- 
lations goreralng  the  said  order,  or  that  may 
thereafter  be  enacted  by  the  high  court,  the 
following  words  are  ns^:  "Tlwae  conditions 
bdng  comidied  with,  the  said  High  Court  of 
the  Independent  Order  of  Foresters  of  Illinois 
hereby  promisee  and  binds  itself  to  pay  to 
llrs.  Mary  Ddaney,  his  wifie,  fl,000,  npon 
aatlsftuitory  evidenoe  of  the  death  of  said 
member,  and  upon  the  surrender  of  this  cer- 
tlflcate,  ivoTlded  that  said  membec  Is  In  good 
standing  In  this  order  at  the  time  of  his  death, 
and  provided,  also,  that  this  certificate  shall 
not  have  been  surrendered  by  said  member, 
and  anoOier  certificate  Issned  at  his  requesti 
in  accordance  with  the  laws  of  this  order." 

On  Jane  6,  1887,  Martin  Delaney  made  and 
presented  to  the  order  an  affidavit,  in  which 
be  swne  that  said  b^wfit  certificate  No.  V 
087,  above  set  forth,  had  bem  either  "lost, 
destroyed,  or  stolen,"  and  requested  a  new 
certificate  In  place  thereof  to  be  issned  to  the 
Mercy  Hospital  of  Chicago.  Thoenpon  an 
endovrmmt  certificate.  No.  12,'^S,  was  Issued 
in  accordance  with  satd  request  On  July  24, 
1888,  aCartln  Delaney  surrendered  and  de- 
llvered  said  certificate  No.  12,725  to  the  said 
order,  with  the  following  indorsement  on  the 
biRCh  thereof:  "I  herewith  surrender  and  re- 
turn to  the  EUgh  Court  of  the  Independent 
Order  of  Foresters  of  lUlnols  the  within  bene- 


fit certificate  No.  12,725,  and  direct  that  a  new 
one  be  Issued,  to  be  payable  to  Danl^  De- 
laney, my  coiuin;"  whldi  Indorsement  was 
signed  by  Ifartln  Delaney.  Accwdingly.  a 
new  certtflcate,  Na  18t770^  was  Issued  to  Mar- 
tin  Delaney,  as  snch  member,  wherein,  after 
reciting  the'same  conditions  as  vroe  recited 
in  No.  1,087,  the  high  court  of  the  order  prom- 
ises and  binds  Itself  to  pay  to  Daniel  Delaney, 
cousin  of  said  membw,  91.00(^  upon  satis- 
factory evidence  of  the  death  at  said  mem- 
ber, and  npon  snrraider  of  the  certificate,  pro- 
vided said  member  Is  In  good  standing  at  the 
time  of  his  death,  and  provided,  also,  that 
**thls  certificate  shall  not  have  been  aurren- 
dered  by  said  member,  and  a  new  certificate 
Issued  at  his  request,  bi  accordance  with  the 
laws  of  this  order.** 
Martin  Ddan^  was  at  tife  time  of  bis 

.  death,'on  October  23. 1863,  a  member  In  good 
standing  of  said  order,  and  proofs  and  notl- 
ficaUon  at  bis  deatii  were  presented,  as  re- 
quired by  the  constitution  and  by-laws  then 
In  force.  He  left  surviving  him  his  widow, 
Mary  Delaney.  who  had  a  daughter  and  three 
granddaughters.  After  a  hearing  had  upon 
the  ple»llngB  and  testimony,  the  cb^mlt  court 
entered  a  decree,  In  which  It  found,  among 
other  ttings,  that  Martin  Delaney  did  not 
give  said  cwtlficate  to  appellant;  or  make  any 
contract  with  her  that  She  should  receive  the 
insurance  money  mentioned  thraetn,  or  that 
he  would  not  change  the  beneficiary  mention- 
ed therein;  that  said  Martin,  in  1888.  became 
an  object  of  charity,  dependent  for  his  sup- 
port npon  his  friends  and  relatives;  that 
Danl^  Delaney  was  a  cousin  of  said  Martin, 
and  at  his  request  on  January  6,  1^,  made 
an  agreement  fbr  hbn  with  ttie  Men^  Hospi- 
tal of  Cblcago,  by  which  said  hospital  agreed 
to  board  and  clothe  said  Martin  during  the 
balance  of  his  lif^  and  said  Martin  agreed  to 
surrmder  said  endowment  certificate  No. 
1,087,  uid  have  a  new  one  Issned ;  that  said 
Daniel  agreed  to  pay  the  does  and  assess- 
mente  that  might  thereafter  be  payable  by 
reason  of  the  membership  of  said  Martin  In 
said  Older  ao  loiv  as  said  Martin  lived;  that 
said  Martin  delivered  endowment  certificate 
No.  t2,T2R  to  said  hnpttal,  which  ther^^on 
commenced  to  board,  lo^,  and  clothe  him, 
and  continued  to  do  so  until  about  May  1, 
1887;  that  said  Daniel  paid  aU  dues  and  as- 
sessmente  for  said  Martin  In  siUd  order  from 
January  6,  1887,  until  said  Martin's  death; 

,  that  on  or  about  May  1,  1887,  said  hospltoi 
ceased  to  take  care  of  said  Martin,  and  sup 
rendered  said  certificate  upon  the  pajnnent 
by  said  Daniel  of  what  was  then  due  to  It 
for  board  and  lodging;  that  said  Daniel,  at 
the  request  of  Martin,  made  an  agreement 
on  the  hitter's  behalf,  wltii  the  LltUe  Sisters 
of  the  Poor,  who  conducted  a  home  for  the 
aged  in  tiie  city  of  Chicago,  wbl^  said 
Sisters  agreed  to  board,  lodge,  and  clothe  said 
Martin  during  the  balance  of  his  life,  and 
he  agreed  to  snrrender  said  certificate  No. 
12,725,  and  have  a  new  one  Issued,  payable 
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to  Bald  Daniel  Delaney;  that  said  Daniel  De- 
laney  agreed  to  pay  said  Little  Sisters,  upon 
the  death  of  said  Martin,  out  of  the  Insurance 
to  be  collected,  for  the  board,  etc.,  furnished 
by  them  to  said  Martin;  that  the  said  cer- 
tificate No.  18,770  was  thereupon  Issued,  pay- 
able to  said  Daniel,  and  dellrered  to  him, 
and  he  paid  f60  due  to  said  Mercy  Hospital, 
and  haB  paid  all  dues  thereafter  to  the  said 
order;  that  said  Sisters  took  care  of  said  Mar- 
tin until  hi^  death,  and  that  said  Daniel  paid 
his  funeral  expenses;  that  said  Mary  Dela- 
ney  knew  of  the  Issuance  of  certificate  No. 
12,725,  and  of  the  surrender  of  the  latter  cer- 
tificate in  July,  1888,  and  of  the  Issuance  of 
said  certificate  No.  18,770,  and  knew  of  the 
payments  by  Daniel  Delaney  of  the  dues  and 
assessments  to  the  order,  and  also  knew  of 
the  furnishing  by  the  said  hospital  and  said 
SiBten  of  support  to  said  Martin;  that  appel- 
lant never  made  known  to  said  Daniel,  or  to 
•aid  hospital,  or  to  said  Sisters,  or  to  said 
high  court,  the  fact  that  she  had  possession 
of  said  endowment  certificate  No.  1,087,  nor 
did  she  claim  the  same  to  be  In  full  force; 
that  said  Mary  has  been  guilty  of  laches  In 
the  assertion  of  any  right  she  may  hare  bad 
under  certificate  No.  1,08T;  that  the  Issue  of 
said  certificate  No.  12,725,  and  the  Issue  of 
said  certificate  No.  18,770,  were  the  free  and 
voluntary  acts  of  said  Martin  Delaney,  and 
not  done  at  the  request  of  Daniel  Delaney. 

James  B.  White  pfVard  B.  Sawyer,  of  coun- 
sel), for  appellant  Francis  T.  Colby,  for  ap- 
peUees. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  first  endowment  certificate,  No.  1,087, 
which  was  Issued  to  the  deceased,  Martin  De- 
laney, by  the  High  Court  of  the  Independent 
Order  of  Foresters,  was  made  payable  to  the 
appellant,  Mary  Delaney.  She  obtained  and 
retained  the  possession  of  said  certificate,  and 
produced  It  after  the  death  of  Martin  Dela- 
ney. Her  contention  Is  that  there  was  no 
surrender  of  the  original  endowment  certifi- 
cate No.  1,087  issued  to  her,  and  that  the  cir- 
cuit court  erred  in  so  holding.  The  main 
question  In  the  case,  therefore,  Is  whether  the 
order  bad  the  right  to  Issue  a  new  certificate 
In  the  place  of  the  one  Issued  to  the  appel- 
lant under  the  circumstances  developed  by 
tbe  evidence  in  this  record. 

It  seems  to  be  well  settled  by  the  weight  of 
authority,  both  in  this  state  and  In  other 
states,  that  the  beneficiary  In  an  endowment 
certificate.  Issued  by  a  mutual  benefit  society, 
has  no  vested  rights  tn  the  contract  of  mu- 
tual benefit  insurance.  The  right  of  the  ben- 
eficiary named  in  the  certificate  of  member- 
ship to  the  oenefit  to  accrue  npon  the  death 
of  the  member  Is  not  such  a  right  as  can  be 
enforced  until  the  death  occurs.  The  con- 
tract of  Insurance  Is  between  the  society  and 
the  member  to  whom  tlie  certificate  is  Issued, 
and  not  between  the  society  and  the  benefi- 
ciary named  In  the  certificate.   If  the  bene- 


ficiary has  no  vested  Interest  In  the  contract 
of  Insurance,  It  follows  that,  during  the  life 
of  the  member  to  whom  the  certificate  ia  la- 
sned,  the  latter  may  change  the  beneficiary, 
subject  to  such  restrictions  as  are  imposed  by 
the  statute,  the  charter,  the  by-laws,  or  the 
endowment  certificate  Itself.  Such  right  of 
the  assured  to  change  the  beneficiary  does 
not  exist,  as  a  general  thing,  in  the  case  of 
an  ordinary  life  insurance  policy.  The  deci- 
sions In  the  text-books  are  not  altogether  In 
accord  as  to  the  reasons  which  exist  for  the 
dtetlnction  fn  this  regard  between  certificates 
issued  by  a  mutual  benefit  society  and  ordi- 
nary life  Insurance  policies.  But  whether 
there  are  any  good  reasons  for  the  distinction 
or  not  It  Is  too  well  established  by  authority 
to  be  here  controverted.  Martin  v.  Stub- 
bings,  126  111.  387,  18  N.  E.  657;  CathoUc 
Knights  V.  Franke,  137  lU.  118,  27  N.  B.  36; 
Benton  v.  Brotherhood,  146  Dl.  570,  34  N.  B. 
939;  Volgt  V.  Kersten,  164  lU.  314,  45  N.  E. 
543;  Nibl.  Ben.  Soc.  &  Acc.  Ins.  (2d  Ed.)  ( 
212,  and  cases  In  notes;  Carpenter  v.  Knapp. 
101  Iowa,  712,  70  N.  W.  764;  Isgrigg  v. 
Schooley,  125  Ind.  94,  25  N.  B.  151. 

Inaamuch  as  the  member  to  whotai  tbe  cer- 
tificate Is  issued  has  the  power  of  changing 
the  beneficiary,  and  appointing  a  new  one,  at 
any  time  during  his  life,  except  so  far  aa  he 
is  restricted  by  the  organic  law  of  the  society, 
or  by  bis  contract  with  the  society,  it  be- 
comes necessary  to  Inquire  whether  any  re- 
strictions upon  the  power  of  appointment  ex- 
isted in  the  present  case. 

We  have  been  referred  to  no  provision  In  tbe 
statute  under  which  the  appellee  the  High 
Court  of  the  Independent  Order  of  Foresters 
was  organized,  or  In  its  charter  or  by-laws, 
which  expressly  authorizes  a  change  in  the 
beneficiary.  It  Is  wen  settled  that,  where  the 
contract  of  mutual  benefit  Insurance  does  not 
take  away  the  power  to  change  the  beneficiary, 
the  member  has  that  right  Nlbl.  Ben.  Soc.  & 
Acc.  Ins.  S  212.  Because  of  the  right  which 
the  member  has  to  change  the  beneficiary  dur- 
ing his  lifetime,  the  only  right  which  the 
beneficiary 'has  nntU  the  death  of  the  member 
Is  a  mere  expectancy.  Id.;  Martin  v.  Stub- 
blngs,  supra.  It  will  always  be  presumed  that 
the  member  has  full  right  to  change  tbe  bene- 
ficiary, or  to  control  the  benefit,  during  his  life- 
time, until  the  contrary  la  made  to  appear. 
Where  there  is  no  provision  In  the  statute,  or 
In  the  charter  or  by4aw8,  or  In  the  certificate 
of  insurance  Itself,  which  expresfdy  provides 
for  a  change  of  the  beneficiary,  or  which  pro- 
hibits such  a  change,  the  power  to  (diange  the 
beneficiary  Is  vested  in  tbe  member  during  his 
lifetime  by  reason  of  the  chamcter  and  pur- 
poses of  the  benefit  association  itself.  Car- 
penter V.  Knapp,  supra. 

The  original  certificate.  No.  1,087,  issued  to 
Mary  Delaney,  contains  a  promise  on  the  part 
of  the  association  that  It  will  pay  the  $1,000 
to  her  upon  satisfactory  evidence  of  the  death 
of  Martin  Delaney,-  and .  "upcm  the  surrender 
of  this  certlflcate^  provided  that  anch  member 
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Ifl  la  good  Btnndiiig  In  the  ordw  at  tbe  time  of 
hlB  death,  and  provided,  also,  that  this  certif- 
icate shall  not  have  been  surrendered  by  such 
member,  and  another  certificate  iasned  at  his 
request,  In  accordance  with  tbe  laws  of  tbe 
order."  The  certlflcate  Itsdf  upon  its  face  rec- 
ognizes the  right  of  Martin  Deianey,  the  mem- 
ber, to  have  another  certificate  Issued  at  his 
request  In  accordance  with  the  laws  of  the  tO' 
der.  The  power  of  ai^wtntment,  or  tbe  power 
to  change  the  beneficiary,  Is  thus  embodied  In 
the  terms  of  the  contract  betweoi  the  society 
and  the  member  in  the  present  ca8&  But  It  Is 
oontoided,  on  b^ialf  of  the  appellant,  tiiat  tiu 
right  of  the  member,  Martin  Delaney*  ta 
change  the  beneflctory,  and  tiie  rl^t  of  the 
association  to  Issue  s  new  certificate,  depended 
upon  the  surrender  of  the  first  certUcate  to  Uie 
association.  It  Is  sidd  that  hare  there  was  no 
surrender  of  certlflcate  No.  1,067,  Issued  to  Mrs. 
Delaney,  but  that  she  had  sodi  certificate  In 
her  possession.  It  Is  ttierefore  argued  tha^  In- 
aamnch  as  there  was  no  surrender  of  the  orig- 
inal certificate,  tbe  association  had  no  power  to 
Issue  a  ftew  certificate,  and  that  thus  the  om* 
tract  of  Insurance  Itself  npon  Its  face  contain- 
ed a  restriction  upon  the  power  of  ajquolntment, 
to  wit,  the  surrender  of  tbe  existing  certificate. 

It  would  seem  to  follow,  as  a  necessary 
corollary  from  tbe  doctrine  Out  the  certificate 
Is  a  contract  between  tbe  society  and  the  mem- 
ber, and  not  between  the  member  and  the  bene- 
ficiary, that  the  society  and  the  member  can 
modify  or  <diange  their  contract  In  any  way 
satisfactory  to  tiiemselTes.  An  expectancy, 
which  Is  the  only  Int^est  held  by  the  bene- 
ficiary prior  to  the  death  of  the  member,  Is  not 
property,  and  therefore  a  change  of  the  con- 
tract made  by  the  society  and  the  member 
together  could  not  injure  or  affect  In  any  way 
a  property  Interest  of  tbe  beneficiary.  It  Is 
true  that,  by  tbe  terms  of  tbe  certlflcate,  the 
change  Is  to  be  made  npon  a  surrender  of 
the  certificate;  and  that,  when  the  mode  of 
changing  tbe  beneficiary  is  specified  In  the 
contract,  It  must  be  substantially  followed. 
NIbl.  Ben.  Soc  &  Acc.  Ins.  {  2ia  But  the 
parties  to  tiie  contract  may  agree  between 
tbemsdves  upon  a  change  of  the  mode  of 
appointing  a  new  beneficiary.  Tbe  provision 
that  a  new  certificate  may  be  Issued  upon 
the  surrender  of  the  old  certlflcate  Ifl  a  provi- 
sion which  is  made  for  the  benefit  of  the  as- 
sociation, and  may.  therefore,  be  waived  by 
the  association.  It  baa  been  held  that  tbe 
material  question  Is  whether  the  change  of 
the  beneficiary  is  made  by  the  member  with 
the  consent  of  the  society,  and  that,  if  It  Is 
so  made.  It  Is  Immaterial  whether  or  not  tbe. 
requirements  of  the  by-laws  upon  that  sub- 
ject have  been  complied  with  or  not.  Id. 
I  215.  "A  member  and  the  society  may  dur- 
ing tbe  life  of  tbe  member  waive  these  re- 
quirements, and  may  agree  upon  a  new  bene- 
ficiary of  the  contract  In  any  manner  satis- 
factory to  both  parties."  Id.  1  222.  **A1- 
tbongh  tbe  rule  Is  settled  that  change  of 
beneficiary  must  be  made  in  the  manner  pie- 


scribed  by  tbe  laws  of  the  society  with  some 
exceptions,  it  Is  also  now  equally  wen  settled 
that  the  society  may  waive  compliance  with 
the  required  formalities."  1  Bac.  Ben.  Soc.  8 
808:  Splawn  t.  Chew,  60  Ter.  532;  Martin 
V.  Stnbbinga,  snpta;  Society  v.  Lupoid,  101 
Pa.  St  111. 

In  tbe  case  at  bar  the  evidence  shows  that 
tbe  association  had  been  in  tbe  haMt  of 
granting  a  new  certificate  at  the  request  of 
the  member,  and  therein  changing  tbe  bene- 
ficiary, without  a  surrender  of  the  old  certifi- 
cate, provided  the  member  should  make  an 
affidavit  Oat  the  (Higlnal  certtficate  was  lost 
or  destroyed  or  stolen.  Here,  Martin  De> 
laney  made  an  aflldavlt  that  certificate  No. 
1,087  was  lost,  destroyed,  or  stolen.  It  turned 
out,  after  his  death,  that  the  certificate  was 
In  tbe  possession  of  his  vrlfe,  Mary  Delaney, 
at  the  time  when  he  made  such  affidavit 
There  la  sonm  conflict  In  the  testimony  as  to 
the  circumstances  in  regard  to  the  disappear- 
ance of  the  certlflcate.  The  testimony  on 
the  part  of  the  appelant  tends  to  show  that 
Martin  Delaney  gave  her  the  certlflcate,  and 
requested  her  to  Iceep  it  Other  testlmimy 
Is  to  tbe  effect  that  Oie  abandmed  him  In 
ttie  fall  of  1886,  leaving  hla  home,  and  that 
be  was  obliged  to  obtain  Btq)i>brt  through 
others,  and  that,  upon  his  demand,  she  re- 
fused to  gire  up  the  certlflcate.  It  Is  not 
clear,  however,  from  other  portions  of  the 
evidence,  that  be  knew  where  the  certificate 
was,  or  whether  she  had  destroyed  it  or  still 
kept  It  The  drcult  court  found  in  favor 
of  tbe  contention  of  the  appellees  upon  this 
subject,  and  we  are  not  disposed  to  disturb 
t^e  flndta:«  of  the  circuit  court  ujKm  such  a 
question  of  fact  Where  the  chancellor  sees 
and  hears  the  witnesses,  his  flndlngs  upon 
mere  questions  of  fact  when  the  testimony 
is  conflicting,  win  not  be  disturbed  on  ap- 
peal, unless  they  are  clearly  and  manifestly 
against  the  preponderance  of  tbe  evidence. 
Bnrgett  v.  Osborne,  172  HL  227,  BO  N.  B.  206. 
Such  Is  not  the  case  here. 

It  Is  weU  settled  that  even  If  the  certifi- 
cate, Issued  by  a  mutual  beneflt  society.  Is 
given  to  tbe  beneficiary  therein,  soch  bene- 
ficiary holds  It  subject  to  tbe  right  of  the 
member  to  whom  It  was  Issued  to  change  the 
bentfclary.  The  beneficiary  always  takes 
the  certlflcate  subject  to  such  right  of  change 
in  tbe  monber  during  his  lifetime.  If  Mrs. 
Delaney  purptwely  withheld  this  certlflcate 
when  It  was  demanded  of  her.  Inasmuch  aa 
the  law  preamnea  her  knowledge  of  the  right 
of  her  husband  to  change  the  beneficiary,  she 
was  guilty  of  a  wrong  towards  her  husband, 
and  cannot  now  take  advantage  of  her  own 
wrong. 

Not  rally  was  there  an  affidavit  as  to  the 
loss  of  tbe  original  certlflcate  No.  1,087,  but, 
by  agreement  between  Martin  Delaney  and 
the  association,  a  new  certlflcate,  No.  12,725, 
was  Issued  to  tbe  Mercy  Hospital.  The  pur- 
pose of  takbig  np  the  old  certificate,  and  Is- 
suing this  new  one,  was  to  obtain  from  the 
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Mercy  Hospital  for  Martin  Delaney  board, 
lodging,  and  clothing,  and  Mrs.  Delaney 
knew  of  the  Issuance  of  the  new  certificate, 
and  for  what  purpose  It  was  issued.  Subse- 
quently, when  the  Mercy  Hospital  declined 
further  to  support  Martin  Delaney,  certificate 
No.  12,725  was  taken  up,  and  a  new  certifi- 
cate. No.  18,770,  was  Issued  to  Daniel  De- 
laney. to  enable  him  to  obtain  support  for 
Martin  Delaney  from  the  Little  Sisters  of  the 
Poor  upon  the  conditions  and  In  the  manner 
set  forth  In  the  statement  preceding  this 
opinion.  There  Is  conflict  In  the  testimony  as 
to  the  cause  of  the  separation  between  Martin 
DelaneT  and  his  wife  in  1886,  she  claiming 
that  such  separation  was  due  to  his  fault,  bnt 
other  testimony  In  the  case  shows  that  It  was 
not  his  fault  Whatever  may  have  been  the 
cause  of  such  separation.  It  is  certain  that, 
during  the  last  six  years  of  his  life,  he  was 
supported  at  the  Mercy  Hospital,  and  at  the 
Institution  known  as  the  "Little  Sisters  of 
the  Poor,"  through  the  efforts  of  Daniel  De- 
laney, and  by  means  of  the  Insurance  money, 
which  was  expected  to  be  paid  upon  said 
eerUflcate  when  the  time  of  bis  death  shoiild 
arrlye. 

It  thus  appears  that  the  original  contract 
between  the  parties,  evidenced  by  certificate 
No.  1,087,  was  abandoned  by  both  parties 
to  It,  to  wit,  the  member  and  the.  society,  be- 
fore the  death  of  Martin  Delaney.  "It  Is  dlfil- 
cult  to  see  what  .rights  remain  to  the  benefl* 
clary  under  It  •  •  •  The  member  and  the 
society  are  the  parties  to  a  contract  of  mu- 
tual benefit  Insurance,  and  they  may,  during 
the  life  of  the  member,  agree  to  a  change  of 
the  beneficiary  in  any  manner  which  is  sat- 
isfactory to  both  parties.  When  they  have 
agreed  to  a  change  of  the  beneficiary,  a  new 
contract  Is  in  force,  and,  to  the  extent  of 
the  modification  made,  the  old  contract  is 
abandoned  and  superseded.  •  *  •  When  a 
society  has  actually  changed  the  beneficiary 
at  the  request  of  the  member,  all  questions 
as  to  whether  the  manner  and  mode  of  chan- 
ging the  beneficiaries  provided  in  the  eon- 
tract  have  been  followed  are  concluded  and 
absolutely  disposed  of."  Nlbl.  Ben.  Soc.  & 
Aec.  Ins.  S  219;  Titsworth  v.  Tltsworth,  40 
Kan.  671,  20  Pac.  213;  Barton  v.  Association, 
63.  N.  H.  535,  3  Atl.  627;  Gladding  v.  Glad- 
ding (Sup.)  8  N.  T.  Supp.  880;  Lamont  v. 
Association,  30  Fed.  817;  Simcoke  v.  Grand 
Lodge,  84  Iowa,  383,  51  N.  W.  8;  Bowman 
T.  Moore,  87  Cat  806,  25  Pac.  409.  It  has 
been  held  in  a  number  of  cases  that  the  mere 
withholding  of  a  certificate  by  a  beneficiary 
does  not  defeat  the  right  of  a  member  to 
change  the  beneficiary.  Id  Isgrigg  v.  School- 
ey,  supra,  Schooley  was  the  holder  of  a  bene- 
ficiary certificate  in  a  mutual  benefit  society. 
The  by-laws  of  the  order  provided  that  when 
a  member  decided  to  change  a  beneficiary 
named  in  a  certificate  be  must,  among  other 
things,  surrender  the  old  certificate.  The  bene- 
ficiary originally  named  bad  been  the  wife  of 
the  deceased.  She  abandoned  him,  hovever. 


and  refused  to  lire  with  him,  and,  without  his 
consent,  took  the  certificate  away  with  her, 
and,  upoD  a  demand  for  Its  return,  she  stated 
that  It  was  lost  The  deceased,  I>elng  desirous 
of  changing  the  beneficiary,  complied  with  all 
the  requirements  of  the  by-laws  In  respect 
thereto  save  the  surrender  of  the  certificate, 
assigning  Its  alleged  loss  as  the  reason  for 
bis  failure  to  do  so;  and  it  was  there  held 
that  the  right  of  the  assured  to  make  a 
change  in  the  beneficiary  listed  as  soon  as 
the  certificate  was  issued;  that  It  was  his 
duty,  while  It  was  within  his  power  to  do  so, 
to  follow  the  mode  imjvlded  In  the  by-laws  In 
making  the  change,  but  that,  whenever  a 
state  of  circumstances  existed  which  depriv- 
ed him  of  the  power  to  literally  comply  with 
the  conditions  of  the  by-laws,  he  was  reliev- 
ed from  a  literal  compliance  therewltli,  bnt 
was  not  devested  of  tiie  right  to  make  a 
change;  and  It  was  further  held  that  the 
acts  of  the  decedent  constituted  an  equitable 
change  of  l)eneficlary,  and  that  a  person  In 
whose  favor  the  deceased  desired  a  new  cer- 
tificate to  be  issued  was  entitled  to  the  fund, 
and  that  as  he  had  done  all  in  his  power 
towards  complying  with  the  by-laws  In  mak- 
ing the  change,  and  had  been  prevented  by 
Ills  wife  from  formal  compliance,  she  could 
uot,  after  his  death,  set  up  her  own  wrongful 
act  to  prevent  a  recovery  for  the  benefit  of 
the  new  ben^clary.  Grand  Lodge  v.  ChQd, 
70  Mich.  163,  38  N.  W.  1;  Hirachl  v.  Qark. 
81  Iowa,  200,  47  N.  W.  78;  Schmidt  v.  Asso- 
ciation, 82  Iowa,  804,  47  N.  W.  1032;  Cari>en- 
ter  V.  Knapp,  supra;  1  Baa  Ben.  Soc.  §S  308, 
310;  Association  v.  Bunch,  100  Mo.  SCO,  19 
S.  W.  25. 

It  Is  coDtehded,  however,  that  Daniel  De- 
laney does  not  come  within  the  class  of  per- 
sons for  whose  benefit  the  charter  of  the  as- 
sociation in  this  case  authorizes  benefit  cer- 
tificates to  be  Issued,  and  that  therefore,  be 
was  not  a  legal  beneficiary,  and  is  not  en- 
titled to  the  fund  in  dispute.  The  act  of 
March  28,  1874,  under  which  the  present  as- 
sociation was  organized,  provides  as  follows: 
"Associations  and  societies,  which  are  Intend- 
ed to  benefit  widows,  orphans,  heirs  and 
devisees  of  deceased  members  thereof,  and 
where  no  annual  dues  and  premiums  are  re- 
quired, and  where  the  members  sball  receive 
no  money  as  provided  or  otherwise,  shall 
not  be  deemed  Insurance  companies."  The 
same  class  as  those  mentioned  In  the  statute 
are  also  mentioned  in  the  charter  and  by- 
laws of  the  association.  It  is  said  that  Dan- 
I^  Delaney  is  neither  an  heir  nor  devisee  of 
■  the  decMsed,  Martin  Delaney.  If  this  were 
an  original  question,  it  would  demand  se- 
rious consideration.  But  this  court  has  held 
that  the  statute,  by  empowering  a  member 
to  name  as  bis  beneficiary  his  legatee  or 
devisee  without  restriction,  proceeds  upon  a 
policy  much  broader  than  do  those  statutes 
which  limit  the  benefits  to  accrue  upon  the 
death  of  the  member  to  his  relatives,  or  those 
In  some  way  dependent  upon  htan;  that,  au- 
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lier  the  name  of  "legatee  or  deTlsee,"  a  mem- 
ber la  given  the  power  to  appoint  as  his  ben- 
eficiary any  person,  whether  related  to  him 
or  not  related  to  him  at  all;  that  he  may, 
in  the  selection  of  his  beneficiary,  be  govern- 
ed by  circumstances  of  aflfectlon  or  duty,  or 
he  may  yield  to  the  dictates  of  mere  caprice, 
subject  only  to  the  limitation  that  the  ap- 
pointment be  made  by  will;  that,  the  legisla- 
ture having  thus  enlarged  the  category  of 
those  capable  of  being  selected  as  beneflela- 
rlee  so  as  to  Include  all  persons  whom  the 
member  may  select  as  his  legatees  or  devi- 
sees, there  Is  no  rule  of  public  policy  which 
would  be  violated  by  the  adoption  of  a  diiler- 
ent  mode  of  selecting  a  beueflclary;  that  no 
sabetantlal  rights  of  any  party  are  better 
secnred  or  promoted  by  one  mode  of  appoint- 
ment than  another;  that  the  mode  of  selec- 
tion is  a  mere  matter  of  form,  and  does  not 
go  to  the  substance  of  the  right  to  select 
lieneflclaries;  and  that  the  assignment  of  a 
certificate  by  a  member  In  his  lifetime  to  a 
creditor,  as  security  for  a  debt,  was,  under 
&e  contract,  valid  and  binding  upon  both  the 
beneficiary  and  the  society.  Martin  v.  Stub- 
blngs,  supra.  So,  also,  in  Association  v.  Klne, 
120  111.  121,  11  N.  B.  331.  it  was  held  that,  as 
a  member  might  under  tlie  charter  in  that 
case  devise  the  benefits  of  his  policy  to  a 
stranger,  so  he  might  in  the  first  instance 
talie  out  a  policy  payable  to  a  stranger.  In 
the  latter  case  the  charter  was  construed  as 
uot  only  authorizing  a  member  to  name  a 
devisee  other  than  one  of.  his  heirs,  but  we 
went  further,  and  decided  that,  as  he  might 
so  devise  it  to  a  stranger,  so  he  might  talie 
out  the  certificate  In  the  first  Instance  pay- 
able to  one  who  had  no  Insurable  interest  itl 
his  life.  Association  v.  Bunch,  supra;  Nibl. 
Ben.  Soc.  &  Acc.  Ins.  SS  166,  178,  212-214; 
Lament  v.  Association,  supra. 

In  view  of  what  has  been  said.  It  Is  imma- 
terial whether  Daniel  Delancy  was  or  was 
not  related  to  Martin  Delaney.  The  rights 
of  appellee  Daniel  Delaney  are  to  be  de- 
termined by  the  language  of  the  act  of  March 
2S,  1874.  and  of  the  constltatlon  and  by-laws 
of  the  society  passed  in  pursuance  thereof. 
The  proof  showed,  and  the  circuit  court 
found,  that  Martlu  Delaney  was  Indebted  to 
Daniel  Delaney  at  the  time  of  his  death. 
Inasmuch  as  Daniel  Delaney  was  a  creditor 
of  Martin  Delaney*  the  doctrine  of  the  case 
of  Martin  v.  Stubblngs,  supra,  was  precisely 
applicable.  There  was  not  here  an  assign- 
ment  of  the  certificate  to  Daniel  Delaney,  but 
the  appointment  of  him  as  beneficiary  In  a 
new  certificate  bad  the  same  effect  as  though 
there  had  been  such  assignment.  NlbL  Ben. 
Soc.  &  Acc.  Ins.  i  186,  note  3.  The  rights  of 
the  appdlee  Daniel  Delaney  are  not  Impaired 
by  the  act  of  June  22,  1893.  in  relation  to 
fraternal  benefit  societies.  2  Starr  &  0.  Ann. 
St.  (2d  Bd.)  p.  2278;  Volgt  v.  Kersten,  su- 
pra. The  judgment  of  the  appellate  court 
affirming  the  decree  of  the  circuit  couit  Is  af- 
firmed. Judgment  afltrmed 


m  Ohio  St.  se) 

GARTEB  et  al.  v.  DATT  et  al. 

(Supreme  Court  of  Ohio.   Nor.  1,  189a) 

EsTATi  IS  CoMaoit— Partitios— Line  or  Dbicest 
—  MuTOAL  Hklbases— CourarB^cT 

OP  EVIDBNOI. 

1.  The  line  of  descent  Is  not  broken  by  par- 
tition of  an  estate  theretofore  held  in  common, 
whether  the  partition  be  made  in  a  legal  pro- 
ceedinj^  or  by  the  interchange  of  mutual  re- 
leases. In  either  case  the  title  of  each  par- 
cener In  the  share  set  off  to  him  in  severalty 
remains  the  same  as  that  by  which  his  undi- 
vided interest  In  the  laud  was  held. 

2.  Where  the  estate  In  common  came  by  de- 
scend devise,  or  deed  of  ^ft.  the  parcel  allot- 
ted to  a  parcener  who  dies  seised  of  the  same 
descends  according  to  the  provisions  of  section 
4158  of  the  Bevised  Statates. 

3.  When  partitioD  is  made  by  mutual  releases, 
they  should  be  read  and  construed  together,  in 
the  light  of  the  drcamatances  attendmg  their 
execntion;  and  It  Is  competent  to  show  that 
their  only  purpose  was  to  accomplish  the  parti- 
tion, and  no  other  consideration  passed  between 
the  parties,  though  a  pecuniary  consideration 
be  expressed  in  the  deeds. 

(Syllabus  by  tiie  ConrtJ 

EiTor  to  circuit  court.  Richland  county. 

On  the  80th  day  of  September.  1892,  Joseph 
Day  and  EUzey  Day  brought  ault  in  the  court 
of  common  pleas  ot  Blchland  county  against 
Merchant  Clarter  and  othns,  for  the  partition 
of  60  acres  of  land  situated  In  that  coun^. 
The  petition  alleges  that  the  plaintitrs  are  the 
owners  In  fee  simple  of  the  undivided  eight- 
ninths  of  the  land,  and  the  defendants,  as  ten- 
ants in  common  with  them,  own.  In  various 
proportions  specified,  the  other  undivided  one- 
ninth.  The  defendants,  by  their  answer,  claim 
title  to  the  whole  of  the  land,  and  deny  that 
plaintiffs  have  any  interest  or  estate  In  It. 
The  circuit  court,  where  the  cause  was  tried 
on  appeal,  found  the  Issues  for  the  plaintiffs, 
and  ordered  partition  accordingly.  The  re- 
versal of  that  Judgment  is  sought  hae.  Se> 
versed. 

W.  L.  Seweli,  H.  P.  Sewell,  and  Cummings 
&  McBride,  for  plaintiffs  In  error.  Bradford 
&  Morehouse  and  Donnell  &  Marriott,  for  de- 
fendants in  error. 

WILIJAMS,  J.  The  cause  was  submitted 
to  the  trial  court  upon  admitted  facts  and  un- 
conflicting  evidence  which  show  that  Kobert 
Garter,  Sr.,  died  in  1865,  seised  of  a  tract  of 
land  situated  In  Richland  county,  contain- 
ing nearly  600  acres,  which  he  devised  by 
will  to  his  nine  children,  all  of  whom  were 
then  living,  "to  be  divided  equally  between 
them."  These  children,  on  the  2d  day  of 
April,  1869,  made  amicable  partition  of  the 
land  by  the  Interchange  of  deeds  of  release,  by 
which  the  60  acres  in  controversy  in  this  case 
were  set  off  in  severalty  to  the  testator's 
daughter  Martha  Carter,  as  her  equal  share, 
and  she  relinquished  her  interest  In  llfee  shares 
to  each  of  the  other  children.  Martha  was 
married  to  Marcus  Day  In  1866,  and  died  In 
1887,  Intestate  and  without  Issue,  seised  of  her 
tract  of  00  acres.   Her  husband  survived  her, 
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and  In  1890  conveyed  the  land  to  his  children 
by  a  former  marriage,  and  died  In  1892.  Hla 
grantees  are  the  plaintiffs  In  the  action  below; 
and  their  claim  Is  that  on  the  death  of  his  wife, 
Martlia,  he  took  by  Inheritance  from  her  an 
estate  in  fee  simple  to  the  eight-ninths  of  the 
land  so  held  by  her  under  the  partition,  which 
estate,  by  his  conveyance,  became  rested  In 
them.  The  defendants  In  the  action  are  the 
snrrivlng  brothers  and  sisters  of  Martha,  and 
the  representatives  of  those  now  deceased; 
and  It  is  their  claim  that  the  whole  of  the 
land  of  which  she  died  seised  descended  to 
them,  subject  only  to  a  life  estate  of  her  hus- 
band therein.  Which  one  of  these  conflicting 
claims  must  prevail  depends  upon  the  nature 
of  the  title  by  which  Martha  held  the  land  at 
the  time  of  her  decease,  and  that  depends  upon 
the  effect  of  the  partition.  It  she  thereby  ac- 
quired a  new  title  to  eight-ninths  of  the  land, 
that  Interest  passed  to  the  surviving  husband 
in  fee  simple,  under  section  4159  of  the  Re- 
vised Statutes,  and  was  conveyed  by  his  deed 
to  the  plaintiffs  below.  ,0n  the  other  hand, 
If,  notwithstanding  the  partition,  she  con- 
tinued seised  of  her  title  as  devisee,  then  Its 
descent  Is  controlled  by  section  4158,  under 
which  the  husband  took  an  estate  for  life  only, 
and,  on  his  death.  It  went  to  her  brothers  and 
Bisters  and  their  representatives,  the  plaintiffs 
In  error. 

A  partition  of  land  by  action,  the  authori- 
ties maintain,  creates  no  new  title  to  the 
shares  set  off  to  the  parceners  In  severalty. 
While  its  effect  Is  to  locate  the  share  of  each 
In  his  allotted  parcel  of  the  land,  and  extin- 
guish his  Interest  in  all  the  others,  the  title  by 
which  he  holds  his  divided  share  Is  the  same 
as  that  by  which  his  undivided  interest  in  the 
estate  in  common  was  held.  Tabler  v.  Wise- 
man, 2  Ohio  St  208;  McBain  v.  McBain,  15 
Ohio  St.  337.  The  effect  upon  the  title  Is  dif- 
ferent where,  in  such  proceeding,  It  is  found 
Impracticable  to  divide  the  land  among  the 
tenants  In  common,  and  there  la  an  election 
by  one  or  more  of  them  to  take  the  land  or 
some  parcel  of  it  at  the  valuation  returned  by 
the  appraisers.  The  grounds  of  the  distinc- 
tion are  satisfactorily  stated  in  Freeman  t. 
Allen,  17  Ohio  St  527,  and  need  not  be  re- 
peated here.  But  no  satisfactory  reason  can 
be  assigned  why  partition  by  metes  and 
bounds  among  tenants  In  common,  by  the  In- 
terchange of  mutual  releases,  where  each  one 
receives  no  more  than  his  proper  share  of  the 
land,  should  have  any  different  effect  upon  the 
title  from  that  of  a  like  partition  under  the 
statute.  The  former  is  a  convenient  and  less 
expensive  mode  of  attaining  the  same  result, 
and  the  difference  is  In  the  method  only,  and. 
not  in  the  legal  consequences.  The  latter  is 
not  less  effectual  than  the  former  in  extin- 
guishing the  Interest  of  each  parcener  In  the 
parcel  allotted  to  the  others,  and  In  transfer- 
ring to  each  the  Interest  of  the  others  in  his 
parcel.  The  controlling  fact  common  to  both 
is  that  each  parcener  receives  In  severalty  no 
greater  estate  than  he  before  held  in  common. 


With  regard  to  the  effect  of  partllJoo  In 
either  mode  upon  the  title,  It  Is  said  in  the 
case  of  Freeman  v.  Allen,  supra,  that  a  ten- 
ant in  common  has  the  right  to  have  hla 
share  "located  in  a  distinct  part  of  the  prem- 
ises by  proceedings  in  partition,  or  the  same 
thing  might  be  effected  by  mutual  releases. 
No  new  title  would  be  acquired  In  either  case, 
and  the  estate  In  the  land  would  remain  the 
same  as  before.  The  tenancy  in  common  only 
would  be  dissolved,  and  the  estate  of  each 
thereby  become  separate."  True,  the  ques- 
tion we  have  before  us  was  not  Involved  In 
that  case;  but  It  was  directly  presented  and 
decided  in  the  case  there  cited  (Crosthwaite 
V.  Dixon,  5  Adol.  &  E.  834).  In  that  case  one 
of  two  parceners  aliened  his  moiety  in  fee, 
whereby  the  alienee  and  the  remaining  par- 
cener became  tenants  In  common.  After- 
wards, by  deed  of  partition  between  the 
alienee  and  the  remaining  parcener,  the  land 
was  divided  by  metes  and  bounds,  and  each 
took  a  moiety  In  severalty.  The  question  was 
whether  by  that  deed  the  parcener  took  any- 
thing as  purchaser,  so  as  to  break  the  line  of 
descent  It  was  held  that  he  did  not.  Lord 
Denman,  C.  J.^  said:  "It  is  admitted  that,  If 
the  deed  of  partition  had  been  made  l)etween 
the  parceners  themselves,  the  descent  would 
not  have  been  broken.  Com.  Dig.  TParcener,* 
c.  15.  But  it  Is  said  that,  inasmuch  as  one  of 
the  parties  to  the  deed  was  a  stranger  In 
blood,  whatever  was  taken  from  him  by  the 
parcener  must  be  taken  by  purchase.  And 
doubtless  this  would  be  so  If  anything  was 
taken  from  him,  but  we  are  of  opinion  noth- 
ing was  taken  by  the  parcener  from  the 
alienee  under  the  deed.  The  effect  of  it  was 
only  that  the  parcener  had  It  by  a  divided 
moiety  In  severalty,  discharged  of  any  right 
of  the  alienee.  Instead  of  an  undivided  moiety 
In  common;  but  he  had  the  same  estate  In 
the  land  as  before."  In  5  Com.  Dig.  pp.  240, 
241,  under  the  title  of  "Parceners"  (chapter 
15),  the  rules  on  this  subject  are  stated  to  be 
that:  "Upon  partition  made,  the  occupation 
and  descent  which  before  were  In  common, 
shall  be  several  and  distinct  But  a  co-par^ 
cener,  after  partition,  continues  In  the  same 
privity  of  estate  as  before;  for  it  does  not 
convey  or  make  any  alteration  In  the  estate. 
So,  parceners  shall  be  in  from  the  commtHi 
ancestor  as  before,  for  the  partition  does  not 
make  any  degree." 

The  precise  question  we  have  here  vras  de- 
cided by  this  court  In  the  unreported  case  of 
Smith  V.  Carver.  In  that  case  Clara  Bell  Car- 
ver, an  adopted  daughter  of  Henry  Carver, 
took  by  descent  from  him,  as  tenant  In  com- 
mon with  his  children.  Partition  was  made  by 
mutual  releases  of  land  so  inherited,  and  aft- 
erwards Clara  Bell  died  intestate,  without  Is- 
sue, and  unmarried.  The  children  of  the  an- 
cestor survived  her,  and  she  left  brothers  and 
sisters  of  the  half  blood,  children  of  her  fa- 
ther, who  brought  partition,  claiming  that  she 
took  by  purchase  the  land  set  off  to  her  In 
severalty  by  the  partition  deeds,  and  that  it 
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deacoided  to  tltem.  This  claim  was  contest- 
ed by  the  children  of  Henry  Carvert  who  con- 
tended the  land  descended  to  them  as  ances- 
tral property.  The  courts  below  held  that  the 
estate  was  not  changed  by  the  partition  from 
one  by  descent  to  an  estate  by  purchase,  and 
ttierefore  Its  course  of  desce&t  was  controlled 
by  section  4168  of  the  Berlsed  Statutes,  and 
that  holding  was  affirmed  by  this  court  See 
Smith  V.  Carver,  S5  Ohio  St  642,  48  N.  K 
UlS. 

If  the  testator  In  this  case  had  divided  his 
land  into  nine  parts,  and  by  his  will  given 
one  part  to  each  of  his  children,  the  parcel 
given  to  Martha  would  have  descended  to  the 
IdalntUTs  In  error.  Instead  of  doing  tbat,  he 
gave  each  of  his  children  an  equal  undivided 
share  In  One  wlude  body  of  his  land,  leaving 
tbe  division  to  be  so  made  among  themsdves. 
This  they  did  by  the  execution  of  deeds  of 
release  to  each  other;  and  we  are  of  <>pln;- 
Im  ttiat  by  the  partlticm  thus  m&de  no  new 
title  was  acquired,  and  conseqnentiy  the 
course  of  descent  was  not  chai^;ed. 

We  have  examined  the  cases  of  Brower  v. 
Hunt,  18  Ohio  St  812,  Hershlser  v.  Florence, 
89  Ohio  St  516,  and  Bank  v.  Wallace,  46 
Ohio  St  168,  12  N.  B.  439,  and  ofber  cases 
dted  by  counsel  for  the  defendants  in  error, 
and  find  Uiey  do  not  raise  the  question  here 
mider  consideration,  nor  conflict  with  the  con- 
dualon  arrived  at  In  this  case. 

It  is  urged,  however,  that  tbe  Judgment  be- 
low  should  nevertheless  be  affirmed,  because, 
if  certain  incompetent  evidence  were  exclud- 
ed, the  deed  to  Martha  Carter  would  appear 
to  have  been  made  for  a  money  consideration 
actually  paid,  and  her  estate  In  the  land  one 
acquired  by  purchase.  That  deed  was  Intro- 
duced and  relied  on  the  plaintiffs  below, 
and,  against  tbdr  objection,  the  defendants 
put  in  evidence  all  of  the  deeds  made  to  ac- 
complish the  partition.  Kach  one  recites  a 
pecuniary  consideration  of  the  same  amount 
The  defendants  also  proved  that  In  fact  no 
money  was  paid,  bat  that  the  only  purpose  of 
the  conveyances  was  to  make  amicable  parti- 
tion of  the  land,  and  each  was  the  sole  con- 
sideration tor  the  others.  As  sustalnti^  their 
contention  that  the  evidence  was  incompe- 
tent counsd  for  tbe  defendants  in  error  cite 
and  seem  to  rely  largely  on  the  case  of  Bur- 
rage's  Lessee  v.  Beardsley,  16  Ohio,  488,  and 
other  cases  of  like  Import.  That  case  holds 
that  **where  a  deed  purports  to  be  executed 
tot  a  valuable  consideration,  and  is  Impeach- 
ed proving  that  no  consideration  passed,  it 
cannot  be  sustained  by  proving  that  It  was 
executed  for  natural  love  and  affection."  But 
this  rule,  It  Is  said  In  Steele  v.  Worthtngton, 
2  Ohio,  182,  187.  Is  applicable  only  where  the 
deed  Is  Impeached  for  frand.  And  It  was 
held  In  Mitchell's  Lessee  v.  Ryan,  3  Ohio  St. 
377,  that  a  deed  not  Impeached  for  fraud  may 
be  shown  to  be  a  gift,  notwithstanding  tbe 
consideration  expressed  In  the  deed  Is  a  pe- 
cuniary one.  Where  the  deed  Is  not  Impeach- 
ed or  attacked,  the  recital  of  tbe  considera- 


tion has  no  other  efEMt  flian  as  an  admission, 
and,  like  other  admissions.  Is  open  to  explana- 
tion. Harrison  v.  Castner,  11  Ohio  St  838; 
White  V.  Brocaw,  14  Ohio  St  889.  Here  the 
validity  of  the  partition  deeds  was  not  at- 
tacked by  either  party;  nor  was  the  evi- 
dence to  which  the  ol^ectlon  was  made  de- 
signed or  calculated  to  lmi>each  them,  nor  yet 
to  sustain  them,  but  rather  to  prove  that  tbe 
real  transaction  was  nothing  more  than  an 
amicable  partition,  and  that  the  redtal  of  a 
uniform  consideration  In  each  deed  was  adopt- 
ed as  a  means  of  showing  IMt  each  tenant  In 
common  actually  received  no  more  than  his 
equal  share  of  the  estate.  And  an  of  the 
deeds  having  been  made  at  the  same  time,  as 
parte  of  a  single  transaction,  for  tbe  accom- 
plishment of  a  common  purpose,  the  partition 
of  the  land  among  the  parties,  their  admission 
in  evidence  was  proper,  so  that  they  m^t  be 
considered  and  construed  together.  In  tbe  light 
of  the  circumstances  attending  their  execu- 
tion, and  according  to  the  Intention  of  all  the 
parties.  Judgment  reversed,  and  Judgment 
for  the  plain tUfs  in  error. 


  m  Ohio  8t  i«) 

KIHLKHN  V.  KIHLKBN  et  al. 
(Snpreme  Conrt  of  Ohio.   Nov.  1,  1888.) 

FSAUDDLBHT    CONTBTASCB— AGRIEMENT    TO  RB- 
CONTBT— DbATB  OF  GRANTOR— RaCONTBYANCB  TO 

Widow  of  Former  Grantor— Rio hts  of  Gran- 
tor's Heirs. 

1.  Where  an  owner  of  ancestral  lands  con- 
veys them  to  another,  on  a  written  agreement 
that  he  will,  upon  request,  reconvey  tnem,  the 
ancestral  character  of  the  land  la  thereby  de- 
stroyed; and  If  a  request  to  reconvey  la  made, 
but  the  grantor  dies  before  It  la  executed,  with- 
out issue,  but  leaving  a  widow  and  brothers  and 
Bisters,  a  conveyance  to  the  widow  is  a  proper 
execution  of  the  trust,  and  the  brothers  and  ais- 
ters  of  the  deceased  nantor  have,  as  htin, 
no  leeal  or  equitable  title  to  the  land. 

2.  Where  an  owner  of  ancestral  lasds,  to  hin- 
der and  delay  a  possible  creditor,  conveys  them 
to  a  third  person,  who,  after  the  death  of  the 
grantor  without  issue,  conveys  tiiem  to  hia  wid- 
ow, the  brothers  and  slstm  of  the  grantor  can- 
not, for  this  additional  reason,  maintain  an  ac- 
tion against  her  to  compel  a  conveyance  of  the 
lands  to  them.  They  stand  in  the  shoes  of  the 
grantor,  and  have  no  rights  in  law  or  eqully  to 
the  lands  but  such  aa  could  have  been  asserted 
by  him;  and  he,  by  reason  of  his  frand,  had 
none. 

(Syllabus  by  the  Oourt.) 

Error  to  circuit  court,  Ottawa  county. 

The  plalntifTs  below,  Ferdinand  Klblkai 
and  others,  as  the  brothers  and  slstars  and 
only  heirs  at  law  of  Henry  B.  Klhlken,  de- 
ceased, brought  suit  against  Frederike  Klhl- 
ken, his  widow,  to  have  a  conveyance  to  her 
of  certain  described  lands,  made  by  John  H. 
Klhlken,  set  aside,  and  such  other  relief  as 
they,  in  equity,  might  be  entitled  to.  After  a 
judgment  In  the  common  pleas,  the  defendant 
appealed  to  the  circuit  court  where  the  case 
was  tried  on  the  pleadings  and  evidence,  and 
Judgment  rendered  In  favor  of  the  plaintiffs, 
requiring  the  defendant  to  convey  the  land  to 
them,  subject  to  a  life  estate  In  herself.  Sir- 
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ror  Is  prosecated  ben  to  rerene  tbls  Jiidf- 
moit  Beversed. 

At  the  request  of  the  defendant  the  court 
made  a  finding  of  the  facts,  and  Its  conclu- 
sions of  law  thereon.  The  finding  of  facta  la 
as  follows: 

"First.  That  the  plaintiffs  are  brothers  and 
sisters,  and  are  the  only  heirs  at  law,  of  one 
Henry  B.  Klhlken,  who  died  Intestate  on  the 
28th  day  of  February,  1894,  leaving  the  de- 
fendant his  widow. 

"Second.  Tliat  on  the  21st  day  of  May,  1888, 
said  decedent,  Henry  B.  Klhlken,  was  seised 
In  fee  simple  of  the  following  described  real 
«state:  Situated  in  the  township  of  Carroll, 
county  of  Ottawa,  and  state  of  Ohio,  and 
known  as  and  being  the  south  half  of  the 
northeast  quarter  of  section  twenty-nine, 
township  seven,  range  fifteen,  containing 
eighty  acres  of  land,  more  or  less,— and  that 
said  Henry  B.  Klhlken  acquired  said  real  es- 
tate by  devise  from  bis  father. 
■  "Third.  That  on  the  21st  day  of  May,  1888, 
said  Henry  B.  Klhlken  executed  and  delivered 
to  one  of  the  plaintiffs  (John  H.  Klhlken)  a 
deed  of  the  aforesaid  real  estate,  whereby  he 
conveyed  the  legal  title  of  said  real  estate  to 
,  said  John  H.  ELlhlken.  That,  as  the  sole  con- 
sideration for  said  conveyance,  the  said  John 
H.  KUilken  and  Henry  B.  Klhlken  entered 
into  a  cobtract  In  writing  whereby  It  was 
agreed  by  and  between  said  John  H.  Klhlken 
ajid  Henry  B.  Klhlkoi  that  Henry  B.  Klhlken 
had  that  day  sold  and  conveyed  to  said  John 
H.  Klhlken  the  real  estate  above  described; 
that  the  said  John  H.  Klhlken  agreed  to  re- 
convey  said  premises  to  said  Henry  B.  Klhl- 
km  at  any  time  on  demand  made  by  him  In 
poson;  that,  should  the  said  Henry  B.  E^hl- 
ken  die  before  making  such  demand,  then 
said  agreonent  to  be  void  and  of  no  effect 
That  said  agreement  was  executed  contem- 
poraneous with  said  deed,  and  was  a  part  of 
the  same  transaction. 

*^nrth.  That  on  ttie  ISth  day  of  January, 
1894,  the  said  Henry  B.  Klhlkrai  duly,  per- 
formed all  the  conditions  of  said  agreement 
on  his  part  to  be  performed,  and  duly  de- 
manded of  the  said  John  H.  Klhlken  ft  recon- 
veyance of  the  said  real  estate  to  him  (Henry 
B.)  as  provided  In  flie  said  contract,  which 
reconveyance  the  said  Jolm  H.  was  then 
ready  and  willing  to  make,  and  thereafter 
and  at  all.  times  remained  and  was  ready  and 
wllUng  to  make.  That  on  the  IBth  day  of 
January  the  said  Henry  B.  and  John  H.  Klhl- 
ken agreed  that  a  few  days  later  they  would 
meet  In  Fort  Clinton,  and  have  a  proper  deed 
of  conveyance  drawn  up,  and  the  said  John 
H.  agreed  he  would  then  execute  the  same; 
and,  at  the  time  agreed  upon,  the  satd  John 
H.,  together  with  bis  wife,  went  to  Port 
Clinton  for  the  purpose  of  meeting  bis  brother 
Henry  B.,  and  tot  the  purpose  of  executing  a 
deed  of  conveyance  to  him  in  accordance  with 
the  terms  of  the  said  written  contract,  and 
also  in  accordance  with  the  t^ms  of  the 
verbal  arrangement  made  on  the  ISth  day  of 


January;  18M;  but  the  said  Eteniy  B.  mu- 
ken  did  not  meet  John  H.  at  Vort  CUnton  at 
the  time  agreed  upon,  bat  vaa  on  Out  day 
confined  at  home  by  sickness,  which  aooo. 
after  caused  his  death,  and  which  occurred 
before  a  reconveyance  of  tfie  said  property 
was  made  to  him  the  said  John  H.  Eilil- 
ken. 

"Fifth.  That  said  Henry  B.  Klhlken  on  said 
day  (May  21,  1888),  for  the  purpose  at  de- 
frauding the  said  Caroline  M.  Miller  out  of 
her  Jnst  claim  against  him  as  aforesaid,  and 
to  hinder  and  delay  her,  the  said  Caroline 
M.  Miller,  In  collecting  any  Judgment  that 
she  might  recover  against  bim  in  any  baa- 
tardy  proceedings  that  she  might  institute 
against  him,  made  said  conveyance  of  the 
aforesaid  real  estate  to  the  said  John  H. 
Klhlken,  and  without  any  other  motive  or 
purpose  or  consideration;  and  the  said  John 
H.  Klhlken  received  said  deed  to  said  prem- 
ises for  the  purpose  of  assisting  his  said 
brother  to  defraud  said  Caroline  M.  >nUer, 
and  to  hinder  and  delay  her,  the  said  Caro- 
line M.  Miller,  in  collecting  her  Jnst  cUUm 
against  the  said  Henry  B.  Klhlken. 

"Sixth.  That,  at  the  time  said  conveyance 
and  agreement  to  reconvey  was  entered  Into, 
the  said  Henry  B.  Klhlken  was  an  unmar- 
ried man,  and  that  afterwards,  to  wit,  on  the 
28th  day  of  June,  1893,  the  defendant  Fred- 
erlka  Klhlken,  and  said  Henry  B.  Klhlken 
were  married,  and  that  said  marriage  rela- 
tion existed  untH  his  death,  on  February  28, 
1884. 

"Seventh.  That  on  or  about  the  8th  day  of 
March.  18&4,  the  said  Frederika  Klhlken,  by 
her  father,  Henry  Schwlck,  requested  the 
said  John  H.  Klhlken  to  convey  said  real  es- 
tate to  ber,  and  that  the  said  John  H.  Klhl- 
ken did  on  said  day  convey  said  real  estate  to 
said  Frederika  Klhlken  by  a  warranty  deed, 
and  that  said  conveyance  was  made  by  the 
said  John  H.  Klhlken  In  Ignorance  of  the 
law,  and  was  made  by  him  unadvisedly,  tm- 
provldently,  and  without  due  deliberation, 
and  under  the  supposition  that  he  was  carry- 
ing out  the  intention  of  the  parties  as  pro- 
vided for  by  the  terms  of  said  contract,  and 
that  the  said  Frederika  Klhlken  never  paid 
to  said  John  H.  Kihlken  any  consideration 
whatever  for  said  conveyance,  and  no  con- 
sideration for  said  conveyance  has  ever  pass- 
ed between  the  said  Frederika  &.  Klhlken 
and  John  H.  Klhlken." 

As  a  conclusion  of  law  the  court  found 
that  the  conveyance  of  May  21,  1888,  by 
Henry,  to  John  Klhlken,  was  made  In  trust 
for  Henry,  and  that  the  plaintiffs,  as  heirs  at 
law  of  Henry,  are  entitled  to  a  reconveyanco 
of  the  property  from  the  defendant  subject 
to  a  life  estate  In  herself.  The  defendant 
excepted,  and  prosecutes  error  here  for  the 
reversal  of  the  Judgment 

C.  L  York,  for  plaintiff  In  error.  E.  G. 
1a>vb  and  Bartlett  &  Wilson,  for  defendants 
in  error. 
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HINSHALL,  7.  (after  stating  the  facts). 
Tbe  land  In  question  was  devised  to  Henry 
Kllilken,  now  deceased,  hj  his  father;  and 
be  conveyed  It  to  bis  brother  Jolm  In  1888, 
on  a  written  agreement  that  It  was  to  be 
reconreyed  on  request.  There  was  do  real 
conalderatlon  for  the  conveyance,  but  It  was 
done  for  a  purpose  we  will  not  now  consider. 
Before  his  death,  Henry  made  tbe  request, 
but  died  before  a  reconveyance  was  made. 
Thereupon  John  conveyed  the  land  to  Hen- 
ry's widow,  believing  at  the  time  that  under 
llie  trust  this  was  in  accordance  with  his 
duty.  This  prawnts  the  first  aspect  of  the 
question  arising  upon  the  facta  as  found. 
Tbe  claim  of  the  plaintiffs  below  is  that  by 
reason  of  the  fact  that  tbe  land  in  question 
was  devised  to  Henry  by  his  father,  and  that 
Henry  died  without  issue,  it  should  descend 
to  them  as  ancestral  property,  under  section 
4158,  Rev.  St,  notwithstanding  the  convey- 
ance to  John  and  by  John  to  Henry's  widow. 
This  we  think  Is  erroneous.  Had  John,  as 
requested,  conveyed  to  Henry  Just  before  his 
death,  tbe  immediate  title  of  Henry  to  the  land 
would  have  been  the  deed  of  John,  and  not 
the  devise  of  hla  father.  In  Brower  v.  Hunt, 
18  Ohio  St.  311,  after  partition  had  been 
made  between  brothers  of  land  devised  to 
them  by  their  father,  two  of  them  (Jacob 
and  Thomas)  exchanged  the  lands  each  bad 
received  In  the  partition,  by  a  reciprocal  exe- 
cution of  deeds.  There  was  no  other  consid- 
eration received  by  either  for  his  convey- 
ance than  the  land  received  from  the  other. 
The  court  held  that  by  this  exchange  the 
lands  lost  their  ancestral  character.  The 
reasoning  is  stated  as  follows  by  White,  J.: 
"The  title  mentioned  in  the  statute  is  the 
title  under  which  the  Intestate  immediately 
holds.  The  title  to  these  lands  came  to 
Thomas  by  deed  of  conveyance  from  Jacob, 
and  the  character  of  the  consideration  can- 
not alter  the  fact,  and  make  that  a  title  by 
devise  from  tbe  ancestor  which  was  in  fact 
a  title  by  deed  from  Jacob."  It  Is  true  that 
In  partition,  though  effected  by  deeds,  It  Is 
held  to  be  different,  because  partition  acts 
only  on  tbe  possession,  and  not  on  the  title. 
Partition  does  not  change  tbe  character  of 
the  title.  Freeman  v.  Allen,  IT  Ohio  St.  527; 
Carter  v.  Day  (Ohio)  51  N.  B.  967.  We  are 
unable  to  see  why  the  reasoning  In  Brower 
Bunt  does  not  apply  with  equal  force  to 
tbe  case  before  us.  Had  tbe  conveyance  been 
made  by  John  to  Henry  in  his  lifetime,  as  re- 
quested, be  would  have  died  seised  of  them 
as  nonancestral  lands,  under  tbe  deed,  for 
whatever  previous  equity  he  had  would  have 
been  merged  In  the  deed;  and  the  lands 
would  have  descended  to  his  wife,  under  sec- 
tion 4159,  Bev.  St.,  as  an  absolute  estate  in 
fee  simple.  It  Is  said  in  Stembel  v.  Martin, 
no  Ohio  St  495,  525,  35  N.  E.  208,  213:  "The 
descent  of  real  estate  Is  controlled  by  the  le- 
gal title,  and  when  the  legal  and  equitable 
title  unite  In  tbe  same  person  the  latter  be- 
comes merged  In  the  former,  and  does  not 


descend  separately.  The  legal  title  draws  to 
It  the  whole  estate,  and  carries  it  In  the  same 
channel  of  descent  as  If  the  equitable  estate 
bad  never  existed.'*  So,  In  Patterson  t.  Lam- 
son,  45  Ohio  St  77,  12  N.  XL  531,  the  same 
principle  was  appHed.  There,  a  father,  de- 
siring to  make  an  advancement  to  hte  daugh- 
ter on  the  eve  of  her  marriage,  purchased  a 
tract  of  land,  paying  therefor  $6,000,  and 
caused  the  deed  to  l>e  made  directly  to  her. 
On. her  death  without  children,  the  land  was 
held  to  be  nonancestral,  because  the  immedi- 
ate title  under  which  she  held  the  land  was 
the  deed  of  the  person  from  whom  ber  fa- 
ther purchased  It  Hence  John  did  not  mis- 
take bis  duty  under  tbe  trust  when  be  con- 
veyed the  lands  to  Henry's  wife;  for  It  was 
his  duty  to  convey  them.  If  there  was  any 
In  the  premises,  to  the  person  that  would 
have  Inherited  them  bad  the  reconveyance 
been  made  to  Henry>  There  Is  no  room 
for  a  question  of  good  faith  or  fraud  on  the 
part  of  the  owner  of  ancestral  lands  in  chan- 
ging their  character.  He  has,  during  life, 
the  power  to  dispose  of  them  as  be  pleases; 
and  it  is  .  only  where  be  does  not,  and  dies 
seised  of  them,  without  Issue,  that  his  broth- 
ers and  sisters  take  any  estate  whatever  in 
them.  They  simply  take  in  the  character  of 
heirs,  and  not  otherwise.  In  Indiana  it  ap- 
pears that  the  surviving  wife  of  a  deceased 
husband  inherits  one-third  of  his  lands  In 
fee  simple,  subject  to  the  provision  that  i' 
she  again  Intermarries,  she  cannot  dozing 
such  marriage,  alienate  them;  and.  If  she 
dies  during  such  subsequent  marriage,  the 
lands  go  to  the  children  of  tbe  husband,  from 
whom  tbe  lands  came.  And  in  Nesbitt  v. 
Trindle,  94  Ind.  183,  It  was  held  that  a  wid- 
ow could  change  tbe  heritable  character  of 
the  lands  descended  to  her  from  her  deceased 
husband  by  a  deed  made  without  considera- 
tion to  a  third  person,  who,  after  she  bad 
remarried,  reconveyed  to  her.  She,  as  tbe 
court  observed,  bad  the  power,  before  her 
remarriage,  to  dispose  of  the  lands  as  she 
pleased;  and  whether  she  did  so  for  a  con- 
sideration, or  not  was  Immaterial  to  the 
rights  of  ber  children  by  the  former  husband, 
from  whom  she  derived  title,  for  they,  as 
heirs,  had  no  vested  estate  In  the  lands  while 
slie  remained  a  widow. 

The  second  aspect  of  the  question  on  the 
plaintiffs'  right  to  recover  arises  upon  the 
fact  averred  In  the  answer  of  tbe  defendant 
and  found  by  the  court  to  t>e  true,— that  tbe 
deed  made  by  Henry  to  bis  brother  John  In 
1888  was  made  for  the  indolent  purpose  of 
hindering  and  delaying  <me  Oatberine  Miller 
In  the  collection  of  any  Judgment  she  might 
recover  against  bim  in  a  contemplated  bas- 
tardy proceeding,  and  was  accepted  by  John 
to  assist  him  In  this  purpose.  This,  we  think. 
Is  an  additional  reason  why  the  plaintiffs  be- 
low arc  not  entitled  to  recover.  It  Is  too  well 
settled  In  this  state  to  need  the  citation  of 
many  authorities,  that  neither  a  grantor  nor 
bis  heirs  can  have  any  relief  In  law  or  equity 
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for  the  recovery  of  lands  ao  eonTeyed.  Trim- 
ble T.  Doty,  16  Ohio  St.  lie;  Robinson  r. 
Robinson,  17  Ohio  St.  480;  Vanzant  v.  Davies. 
8  Ohio  St  52;  Barton  v.  Morris,  16  Ohio, 
408,  431;  Tremper  v.  Barton,  18  Ohio,  418, 
422.  But  it  is  claimed  that  these  cases  do  not 
apply  here,  because  It  Is  not  shown  or  found 
by  the  court  that  the  Miller  girl  had  any  valid 
claim  against  lilm,  or  had  In  fact  commenced 
any  proceeding  In  bastardy.  Conceding  that 
this  Is  a  correct  construction  of  the  finding,— 
which  Is  doubtful,  as  the  finding  Is  that  the 
conveyance  was  made  to  defraud  her  out  of 
"her  just  daim,"— still  It  does  not  help  the 
plaintiffs  below.  This  very  question  here 
raised  was  disposed  of  In  Pride  v.  Andrew,  61 
Ohio  St  406,  S8  N.  E.  84.  It  was  there  held 
tliat  "where  an  owner,  during  the  pendency 
of  a  salt  against  him,  and  In  view  of  a  possi- 
Ide  Judgment  being  rendered  adversely  to 
him,  conveys  his  property  to  another,  with 
Intent  to  defeat  the  satisfaction  of  such  Judg- 
ment as  may  be  recovered  against  him  in  the 
Buit,  he  cannot,  after  Jndgment  In  such  suit 
In  bis  fa.Tor,  have  the  aid  of  a  coort  of  equity 
to  compel  the  grantee  to  reconvey  to  him  the 
property."  The  fact  that  no  salt  Is  pending 
at  the  time  of  the  conveyance  cannot  vary  the 
application  of  the  principle,  where  It  was 
made  to  defeat  the  satisfaction  of  any  dalm 
that  might  be  established  against  falm.  The 
fact  of  the  conveyance  having  been  made 
may  have  dissuaded  the  girl  from  commenc- 
ing any  suit,  Just  aa  was  said  In  Prtde  v.  An- 
drew It  may  have  caused  the  party  to  aban- 
6oa  hie  suit  rather  than  enter  upon  the  task  of 
pursuing  the  property.  The  case  of  Norton 
T.  Biinn,  39  Ohio  St  145,  much  relied  on,  is 
not  In  point  There  Norton,  as  agent,  re- 
ceived from  Bllnn  |500,  to  be  Invested  in  mar- 
gins on  wheat  He  invested  the  money*  and 
made  9SD6,  and  refused  to  acconnt  for  the 
principal  and  what  was  made,  on  the  ground 
that  the  transaction  was  an  Illegal  one.  The 
agent  was  required  to  account,  on  the  ground 
that  "It  Is  contrary  to  public  policy  and  good 
morals  to  permit  em[doy6a,  agenta,  or  serv- 
ants  to  seize  or  retain  the  property  of  their 
principal,  althoui^  It  may  be  employed  in  il- 
legal bUBlness,  and  under  tbeir  control."  In 
tbe  case  before  us  tha  defraidant  b^w  was 
not  acting  bi  the  capacity  of  f^ent  for  any 
one.  The  conveyance  was  made  to  and  ac- 
cepted  by  her  In  her  own  capacity  and  right, 
and  not  ae  a  trustee  or  agent  to  transmit  the 
title  to  some  one  else.  If  the  application  here 
dalmed  for  Norton  t.  Bllnn  were  admitted.  It 
would  result  in  overnillng  all  tbe  decisions 
heretofore  made,  denying  any  relief  to  one 
making  a  conreyanoe  to  hinder  and  delay  bis 
creditors. 

The  defendant  below,  by  leave  of  the  court, 
amended  her  answer,  adding  a  prayer  that 
her  title  to  the  property  be  quieted.  We  tbink 
she  is  entitled  to  the  relief  asked.  Thereifore, 
.ludgment  reversed,  and  Judgment  for  the 
widow,  quieting  her  title. 


aT2  Mass.  197) 

McDERMOTT  r.  WARREN,  B.  &  8.  ST. 
RT.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Nov.  28.  1888.) 
Stbebt  Railroads  —  Conbtbuotiok — Assessmbst 
or  Dauaoes. 
Pub.  St  c.  109,  S  4,  as  amended  by  St 
1884,  c.  308,  allowing  an  assessment  by  select- 
men for  damages  to  abutting  property  caased 
by  the  construction  of  lines  of  "companies  for 
the  transmission  of  InteJligeoce  by  electricity," 
and  "electric  light  and  electric  power  lines," 
does  not  authorise  the  selectmen  to  assess  dam- 
ages for  tbe  constmctkm  o/t  an  electric  street 
railroad. 

Appeal  from  irtperlor  coort,  Worcester  coon* 
ty;  JtAm  Hopkins,  Judge. 

Action  by  one  McDermott  against  tbe  War^ 
ren.  Brookfield  &  Splicer  Street-RaUway 
Company.  From  a  Judgment  sustaining  a 
demurrer  to  tbe  declaration,  plalntlfl  appeals. 
Affirmed. 

J.  R.  Thayer  and  A.  P.  Rugg,  for  appellant. 
N.  Sumner  Myiick  and  J.  A.  Brac&ett  for  ap- 
pellee. 

KNOWLTON,  J.  The  plaintiff's  declaration 
Is  founded  on  an  award  of  the  selectmen  of 
Brookfield  assessing  damages,  on  tbe  plain- 
tiff's petition,  apainst  the  defendant  corpora- 
tion, for  the  construction  of  an  electric  railway 
In  the  usual  manner  along  and  upon  the  high- 
way <^po8lte  the  [rialntifrs  land.  The  de- 
fendant d^urred  to  the  .declaration,  and  the 
principal  ground  of  the  dmiurrer  Is  that  the 
selectmen  had  no  Jurisdiction  to  entertain  the 
plaintiff's  petition  and  make  an  award  in  her 
favor.  The  prUicipal  question  in  the  case  Is 
wbeth«:  Pub.  St.  c.  109,  S  4,  amended  by  the 
statute  of  1884  (chapter  306),  Is  applicable  to 
ordinary  street  railways  which  use  electricity 
as  a  motive  power.  This  chapter  of  the  Pub- 
lic Statutes,  prior  to  Its  amendment  related 
only  to  "companies  tar  the  transmission  of  In- 
telligence by  electricity."  The  amendment 
above  referred  to  extends  the  provisions  of 
section  4,  allowing  the  assesamrait  of  damages 
in  certain  cas^  to  "electric  light  and  electric 
power  lines."  At  the  time  of  the  enactment 
of  this  amendment  electric  railways  were  not 
-  known,  or  at  least  were  not  In  common  use. 
In  the  statute  aa  amended  there  is  no  refer- 
ence to  street  raiiwys.  The  statute  In  regard 
to  street  railways  la  Pub.  St  c.  113,  and  it 
contains  elaborate  provisions  authorizing  the 
construction  and  operation  of  such  railways. 
By  section  30  of  this  chapter  It  Is  provided 
"that  a  street  railway  may  use  such  motive 
power  on  its  tracks  as  the  board  of  aldrarmea 
of  dtles  or  the  selectmen  of  towns  through 
which  it  Is  located  miay  from  time  to  time  per- 
mit." Under  this  provision.  In  recent  years 
street  railways  generally  have  adopted  dec- 
tricity  as  their  motive  power.  In  Howe  v. 
Railway  Co.,  167  Mass.  40^,  44  N.  E.  886. 
887,  it  Is  said  that  "tbe  statutes  of  tbe  com- 
monwealth make  no  provision  tot  oomqensa- 
tion  to  abutters  when  an  ^ectrlc  rfUlwagr  la 
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laid  In  a  public  way,"  etc.;  and  we  are  of 
opinion  that  the  legislature  did  not  Intend  by 
St  1884,  c.  S06.  S  1,  to  abridge  the  rights  of 
fltreet-rallway  companleB,  or  to  affect  them  In 
any  way.  It  seems,  rather,  that  companies 
for  the  production  and  sale  of  electric  power 
or  of  electric  light  were  Intended  to  be  brought 
within  the  proTlslons  of  the  statute.  While 
«lectric  railways  use  electric  power,  they  are 
not  properly  called  electric  power  companies. 
Their  use  of  power  is  only  In  their  own  busi- 
ness of  maintaining  and  operating  railways  for 
the  transi>ortatlon  of  passengers  or  freight  In 
the  same  way  they  use  electric  light  for  the 
Illumination  of  their  cars,  but  they  are  not  for 
-either  of  these  reasons  electric  power  com- 
panies or  electric  light  companies.  They  are 
not  In  the  business  of  manufacturing  or  fur- 
nishing electric  power  or  electric  light  for  oth- 
■ers.  We  are  of  opinion  that  the  statute  re- 
lied on  is  inapplicable  to  the  facts  stated  In 
the  petition,  and  tliat  It  gives  the  selectmen 
no  Jurisdiction  to  act  upon  the  petition.  It 
follows  that  their  action  was  without  warrant 
In  law,  and  that  their  award  was  void.  Law- 
rence T.  Smith,  B  Mass.  362;  Riley  t.  Olty  of 
Lowell,  117  Mass.  76;  Custy  t.  City  of  Low- 
ell, Id.  78.   Judgment  affirmed. 


■an  Uua-  18») 

BOWLER  T.  O'OONNHLL. 

(Bnpnme  Judicial  Court  of  Massachnsetta. 
Hampden.    Not.  22,  1888.) 

bJUBT  n  HoBSE— iNSTBDonoHs— BTibaitoa  to 

Wariuht. 

Refusal  of  the  court.  In  an  action  for  In- 
Jarr  from  the  kick  of  a  borse,  where  there  was 
a  dispute  as  to  whether  the  accident  occurred 
-on  the  sidewalk  or  in.  the  barnyard,  to  instruct 
that  "the  question  of  the  sidewalk"  was  imma- 
terial,  was  error,  the  testimony  of  both  par- 
ties showing  that  plaintiff  was  approacning 
fhe  horse  not  as  a  traveler,  but  for  the  purpose 
-of  retting  to  him  and  with  the  intention  of 
tondiing  nlm;  so  that  the  question  of  plaintiff 
being  injured  as  a  traveler  on  the  hlgliway, 
and  In  disregard  of  his  rights  as  such,  should 
not  hsTe  been  1^  to  the  jury. 

Exceptions  ttom  soperlor  courts  Hampden 
county. 

Action  by  Patrick  H.  Bowler  against  Frank 
-Cyoonndl  for  injury  to  idalntlff  by  being 
kicked  by  defendanf s  borse.  Verdict  for 
plaintiff.  Defendant  exeats.  Exceptions 
amatalned. 

Brooks  &  Hamilton,  for  plaintiff,  T.  B. 
•O'Donnell,  for  defendant 

HAMMOND,  J.  At  the  close  of  the  evi- 
-dence  the  defendant  requested  the  court  to 
rule— First,  that  there  was  no  evidence  of 
Diligence  of  the  defendant;  and,  second, 
that  the  question  0t  the  sidewalk  was  imma- 
terlaL  The  court  declined  so  to  mle,  sub- 
mitted the  question  of  negligence  to  tbe  Jury, 
4Uid  instructed  them  in  such  a  manner  as  to 
Indicate  tbai^  In  certain  aspects  of  tbe  case, 
**the  question  of  tbe  sidewalk"  might  be- 
•eoBM  material,  closing  this  part  of  his  charge 


as  follows:  *T.  want  to  draw  a  distinction 
whether  the  boy  was  a  travder  on  the  street 
In  the  ordinary  sense,  and  not  for  the  pur- 
pose of  following  the  horse,  or  whether  or 
not  he  was  following  the  horse.  If  tils  pur- 
pose was  simply  to  follow  the  horse,  then  it 
makes  no  difference  whether  he  was  on  the 
sidewalk  or  In  the  middle  of  the  street.  But 
you  will  have  a  right  to  take  It  Into  account 
if  he  was  simply  going  along  the  sidewalk 
for  any  purpose,  but  following  the  horse." 

We  think  the  second  Instruction  should 
have  been  given.  Whether  the  accident  oc- 
curred upon  the  sidewalk  or  in  the  barnyard 
was  In  dispute,  but  both  sides  agreed  that 
at  the  time  tiie  plaintiff  was  Injured  be  was 
approaching  the  horse,  not  as  a  traveler,  but 
for  the  purpose  of  getting  to  him,  and  with 
the  Intention  of  touching  him.  Tbe  plaintiff 
In  his  examination  in  chief  testified  as  fol- 
lows: "He  [defendant]  says,  'Would  you  like 
to  have  a  ride  on  this  horse?*  I  says,  'Yes.' 
He  says,  'Come  along;  I  will  give  you  a  ride.' 
At  this  time  he  was  pretty  near  the  gate, 
when  he  said,  'Come  along,  I  will  give  yon  a 
ride.'  I  ran  up  to  get  a  ride.  He  stopped  the 
horse.  Before  I  ran  up  I  was  about  five  or 
six  feet  from  the  horse's  heels.  As  I  ran  up 
to  get  a  ride,  the  horse  kicked  up,  and  hit 
me  In  the  eye."  And  In  cross-examination  as 
ftdlows:  "He  asked  me  ff  I  wanted  a  ride, 
and  I  said  I  did,  and  I  started  forward  to 
get  the  ride,  and,  as  I  got  pretty  near,  the 
horse  kicked  up."  And  also:  "The  borse  had 
been  stopped  until  I  got  up  to  the  horse.  It 
wasn't  long,  and  I  was  about  as  far  away 
from  him  as  from  that  [showing]  to  me,  and 
I  ran  up  to  get  my  ride."  The  defendant  tes- 
tified thus:  "The  horse  made  a  kind  of  a 
little  lunge  forwards,  and  I  looked  behind, 
and  Patrick  was  there  Just  In  the  act  like 
tliat  [showing],  reaching  out  towards  the 
horse's  tall,  and  before  I  could  say  a  word 
to  him  tbe  horse  bad  kicked  him  In  the  eye." 
And  on  cross-examination  as  follows:  "I  saw 
him  reaching  out  as  If  be  was  going  to  take 
hold  of  the  colt's  taU  with  his  right  hand. 
I  remember  that  And  right  there,  at  the 
same  Instant,  the  colt  lunged  forward  with 
his  head,  and  lunged  upwards  with  his  beete. 
The  colt  lunged  before  I  saw  Patrick.  He 
made  this  lunge,  and  I  looked  back,  and  saw 
Patrick  reaching  out  with  his  hands,  I  should 
think  as  If  to  take  bold  of  his  tall."  And  also: 
"I  turned  around  this  way  [showing],  and 
could  see  back  there,  and  could  see  Patrick 
back  of  the  horse,  reaching  bis  hand  to  take 
hold  of  tbe  tall."  No  other  witness  saw  the 
accident  The  testimony  of  Enowles  and 
O'Connor,  concerning  tbe  admission  of  the 
defendant.  Is  not  Inconsistent  with  this,  upon 
the  question  whether  the  plaintiff  at  the  time 
of  tbe  accident  was  approaching  the  horse 
with  the  intention  of  touching  him.  It  is 
plain,  we  tlilnk.  upon  the  whole  etldence. 
that  there  was  nothing  to  warrant  a  verdict 
that  the  plaintiff  was  Injured  as  a  traveler 
upon  the  highway,  and  in  disregard  of  bis 
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rights  as  rach  traveler.  Therefore  the  ^'ques- 
tlon  of  the  sidewalk"  was  not  at  all  material 
Bxceptfona  sustained. 


072  Mau.  220) 

ELLIS  T.  PIERCE. 
<Snpreme  Judicial  Court  of  Mossachosetts. 

Plymouth.    Not.  28,  1896.) 
Injout  to  EupLOfE— Negliosngb— Etideboi. 
The  gnestJon  of  the  master's  negligence  hs 

ero^erlf  submitted  to  the  jury,  the  employ^ 
aTlng  given  testimony  tending  to  show  that 
the  accident  was  caused  by  the  slipping  of  a 
belt  on  a  pulley;  that  the  belt  would  sometimes 
slip,  which  would  cause  the  npper  part  of  the 
machine  to  come  down  qaickly;  that  he  had 
called  the  attention  of  the  superintendent  to  It 
two  or  three  times,  and  be  tightened  it  once; 
it  seeming  that  such  tightening  was  part  of  the 
work  devolving  on  the  master  In  keeping  the 
machinery  In  a  safe  condition;  and  the  master 
having  made  an  admission  to  the  employ^  tend- 
ing to  show  liability,  saying.  "I  do  not  want 
to  tell  yon  to  sne  me,  but,  If  it  was  me,  I 
slwuld  sue,"  though  in  the  same  connection  he 
stated  he  waa  insured  against  liability  on  ac- 
count of  the  machines. 

Exceptiona  from  superior  conrt,  PlTmontb 
county. 

Action  by  EUls  against  Pierce.  Verdict  for 
plaintiff.  Defendant  excepts.  Exceptions 
oTermled. 

Hosea  Kingman,  for  plaintiff.  F.  M.  BIX- 
by.  for  defendant 

ENOWXiTON,  J.  Th6  plaintifrs  mother 
testified  wtthoat  objection  that  ttie  defendant 
said  her  aoa  was  a  good  vorlcnuui,  and  fbat 
"bis  getting  hnrt  was  not  doe  to  any  care- 
iwnesB  of  bis,  and  that  he  was  a  very  steady 
fellow,  and  atteiuled  to  bis  business."  Hie 
evidence  that  the  defendant  said:  "I  do  not 
want  to  tea  yon  to  sue  me,  but,  U  it  was  me. 
I  should  sne.  My  machines  are  all  insured, 
and  yon  will  have  to  sne  me  to  get  at  the  In- 
gurance  company,"--waa  competoit  What 
he  said  about  insurance  was  Immaterial.  But 
the  Btatement  came  as  a  part  of  a  sentence 
In  which  he  Indicated  an  opinion  that  be  was 
liable  for  the  Injury  to  the  plaintiff.  This 
was  in  the  nature  of  an  admission  which  was 
evidence  against  blm.  *  The  weight  of  it  may 
be  affMted  by  the  foct.  It  It  was  a  fact,  that 
he  was  insure 

There  was  evidence  tending  to  show  that 
the  plaintiff  was  in  the  exercise  of  dne  care. 
The  only  other  question  In  the  case  is  wheth- 
er there  was  any  evidence  of  negligence  on 
the  part  of  the  defendant  A  part  of  the 
plahitifTs  testimony  tended  to  show  that  the 
accident  was  caused  by  the  slipping  of  a  belt 
on  a  pnlley.  He  testlfled  Oiat  the  belt  would 
sometimes  slip,  which  would  occasion  the 
upper  part  of  the  machine  to  come  down  on 
the  molder  qnickly;  that  he  had  called  the 
attention  of  the  superintendent  to  It  two  or 
three  times,  and  he  tl^tened  tiie  belt  once. 
The  tightening  of  the  belt.  If  It  was  too  loose, 
seems  to  have  been  a  part  of  the  work  which 
devolved  on  the  defendant  in  the  perform- 


ance of  his  duty  to  ke^  the  machinery  in  a 
condition  safe  for  his  employes  to  work  upon 
It  The  testimony  of  the  plaintiff  was  not 
clear  and  deflnlte  In  support  of  the  conten- 
tion that  the  defendant  failed  to  perform  this 
duty,  but  some  things  In  his  testimony  had 
a  slight  tendency  in  this  direction.  When  we 
consider  this  testimony  to  connection  with 
the  admissions  of  the  defendant  tending  to 
show  his  liability  for  the  Injnry,  we  are  of 
opinion  that  the  presiding  Justice  rightly  sub- 
mitted the  case  to  the  Jury.  Exceptions  over- 
ruled. 

(m  Mass.  2M) 

DOBBT  V.  UETBOFOUTAN  LIFE  INS. 

ca 

(Supreme  Jndidal  Court  of  Maasaoiiusetts. 

Bristol.  Nov.  28.  1S&8L) 
IssoRAycB— QcBfcvroKs  voa  3vn. 
Where  right  to  recover  on  a  life  policy  de- 
pends on  whether  Insured  was  in  sound  health 
at  the  time  he  was  insured,  and  plaintiff's  tes- 
timony would  warrant  a  verdict  for  her,  and 
defendant's  testimony  a  verdict  for  It  tiw  case 
is  for  the  Jiuy. 

Exertions  from  suparlOT  court  Bristol  eonn- 

ty. 

Action  by  Dorey.  administratrix,  against 
the  Metropolitan  Life  Insurance  Gompany. 
Verdict  for  plalntUE,  Defendant  ^xepts.  Si- 
ceptlons  overruled. 

J.  W.  Cummlngs,  Edw.  Hlgginson,  and  Jas. 
T.  Cummlngs,  for  plaintiff.  Jennings  &  Mor- 
ton, for  defendant 

HAMMOND,  J.  This  is  an  action  by  the 
administratrix  of  the  estate  of  Orlsslme 
Dorey  on  an  Insurance  policy  on  the  life  of 
said  Dorey,  dated  May  13,  1895.  By  the 
terms  of  the  policy,  no  obligation  was  as- 
sumed by  the  defendant  unless  the  Insured 
was,  at  Its  date,  In  sound  health.  At  the 
trial  before  a  Jury,  the  only  issne  was  wheth- 
er or  not  Dorey  was  In  sound  health  at  that 
time.  Upon  this  question,  evidence  was  in- 
troduced on  each  side.  Without  reciting  It 
here  In  detail.  It  Is  sufficient  to  say  that  the 
evidence  introduced  by  Uie  plaintiff  would,  If 
believed,  warrant  a  verdict  for  the  plaintiff, 
and  that  Introduced  by  the  defendant  would, 
if  believed,  warrant  a  verdict  for  the  defend- 
ant A  pure  question  of  fact  and  not  of  law,, 
was  raised.  The  flrst  request  was  rightly  re- 
fused. Although  the  second  request  was  not 
given  In  Its  exact  terms,  It  was  substantially 
given,  and  In  clear  language.  Exceptions 
overruled. 

031  Haas.  UJ} 

BRBNNAN  et  aL  T.  McINNIS  et  aL 

BRENNAN  v.  SAME. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   Nov.  23.  1898.) 

GlH<tl8HHB]TT— FRBMATORI  APFSAU 

An  appeal  by  a  trustee  from  an  order  de- 
nying his  motion  to  be  discharged  on  hii  an- 
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•wer,  made  before  the  action  ■cainst  the  princi- 
pal defmdant  has  been  tried.  1b  premature. 

Appeals  from  superior  court,  Suffolk  county. 

Separate  actiona  by  Miles  F.  Brennan  and 
others  and  Brennan  alone  against  Alexander 
Mclnnls.  A  motion  by  W.  S.  Bendle  to  be 
discharged  as  a  trustee  In  each  case  was  de- 
nied, and  he  appeals.  Dismissed. 

P.  W.  Carver,  for  appellant  U.  D.  Pratt, 
for  appeUeoL 

FIELD,  0.  J.  These  actions  were  begun 
by  trustee  process.  The  trustee  in  each  case 
has  appealed  from  an  order  of  the  superior 
court  oTCTmUng  his  motion  that  he  be  dis- 
charged on  Us  answer,  and  also  from  an 
order  of  said  court  requiring  him  to  answer 
certain  Interrogatories  propounded  by  the 
plaintUt.  It  does  not  appear  that  the  ac- 
tions against  the  principal  defendant  have 
been  tried,  and  It  la,  of  course,  uncertain 
whether  the  tnwtee  ultimately  will  be  char- 
ged or  dlBChanced.  Hie  plaintiffs  may  fall 
to  maintain  their  actions  against  the  principal 
defoidant,  or.  If  they  obtain  a  verdict  against 
the  principal  defendant,  the  trustee  may  be 
discharged.  These  appeals  therefore  bare 
been  iwematnrely  entered,  and  must  be  dls- 
mlMed.  BUIott  t.  Elliott,  138  Mass.  666; 
Lowd  T.  Brighom,  154  Mass.  107,  28  N.  B. 
lOM.  In  Matter  r.  Bailroad  Co.,  131  Masa 
281,  It  appears  from  the  report  that  the  trus- 
tee had  been  defaulted  and  adjudged  a  true- 
tee  before  his  exceptions  were  entered  and 
heard  In  this  court  It  also  appears  from  an 
examination  of  the  original  papers  In  said 
cause  that  the  principal  defendant  bad  been 
defaulted,  and  that  dam&ges  had  been  aa- 
seosed  against  him.  and  that  the  trustee.  In 
addition  to  its  exceptions  to  the  order  of  the 
court  requiring  It  to  answer  certain  inter- 
rogatories, which  it  declined  to  do.  appealed 
from  the  judgment  of  the  court  ordering  It 
to  be  defaulted  and  adjudged  a  tnutee.  Ap- 
peal! dismissed* 


<17S  Hub.  IST) 

COMMONWEALTH  T.  ELDER. 

(Supreme  Judldal  Ooutt  of  Massachusetts. 
Hampshire.    Nor.  22,  ISSa) 

Arson— EriDBXCB. 

An  allegation  In  an  indictment  for  arson 
that  a  bam  was  within  the  curtilage  of  the 
dwelling  bouse  of  a  person  nnmed  Is  satisfied 
proof  that  It  was  within  the  curtilage  of 
a  dwelling  bouse  owned  by  her  and  oecnided 
by  a  tenant 

Exceptions  from  superior  court,  Hampshire 

county;  Fessenden,  Judge. 

John  F.  Elder  was  convicted  of  arson,  and 
be  brings  exceptions.  Exceptions  orermled. 

J.  C-  Hammond,  for  the  Commonwealth. 
Feiker  &  Edwards,  for  defendant 


BABSBS,  J.  In  thia  InOlctmeitt,  imder 
Pnb.  St.  c.  203,  I  %  the  averment  was  of  a 
burning  of  a  "turn,  of  the  property  of  one 
Sarah  L.  Wright  then  and  there  situate  and 
being  within  the  curtilage  of  the  dwelling 
house  of  her,  the  said  Sarah  L.  Wright.  thei*e 
also  situate";  and  the  praof  was  that  the 
bam  waa  the  property  of  Sarah  L.  Wright 
situated  within  the  curtilage  of  a  dwelling 
house  owned  by  her,  but  In  which  she  had 
nerer  dwelt,  and  which  at  the  time  of  the 
burning  was  occnpied  by  her  tenant  who 
dwelt  with  hlfl  fiunlly  in  the  house,  and  oc- 
cupied the  bam  and  the  curtilage.  The  In- 
dictment alleged  all  the  elements  of  a  statute 
offense,  of  which  the  proof  showed  the  de- 
fendant guilty.  The  averment  and  the  proof 
were  that  he  burned  the  bam  of  another, 
wltliln  the  curtilage  of  a  dwelling  house. 
Whether  there  waa  a  vaxlance  deprada  upon 
whether  the  words,  '*wtthln  the  curtilage  of 
the  dwelUng  house  of  her,  the  aiUd  Sarah  L. 
Wright,"  are  an  averment  that  tiie  bam  was 
within  the  curtilage  of  a  dwelling  house  In 
which  Sarah  L.  Wright  then  lived,  mere  la 
no  reason  why  they  must  be  so  construed. 
The  offense  is  statutCHry,  and  white  the  tacts 
that  the  bam  was  tlw  bam  of  another,  and 
that  It  was  within  the  curtilage  of  a  dwell- 
ing house,  must  be  averred,  there  Is  no  stat- 
ute requirement  that  the  dwelling  bouse  must 
be  alleged  to  have  been  the  dwelling  house 
of  the  person  who  there  dwelt  On  the  con- 
trary, the  otTense  la  one  In  relation  to  real 
estate,  and  the  provisions  of  Pub.  St  c.  214, 
S  14,  are  appUcable.  under  which.  In  such 
prosecutions,  It  Is  enough  V  It  Is  proved  on 
the  trial  that  when  the  offense  was  commit- 
ted "either  the  actual  or  constructive  poa- 
suslon  of  the  general  or  special  proper^' 
was  la  ttw  person  aUctfed  to  be  the  owner. 
See  Com.  r.  Wade,  17  Pick.  88S,  888.  Nei- 
ther Com.  T.  Barney,  10  Cnsh.  47S,  nor  Com. 
V.  Hayden.  IBO  Mass.  832,  23  M.  E.  61.  gov- 
erns the  present  case.  In  Com.  v.  Barney  the 
contention  was  whether  the  building  was  a 
dwelUng  house,  within  tlw  meaning  of  tlut 
statute,  and  not  whether  there  was  a  vari* 
ance  between  the  proof  and  the  allegation 
that  it  was  the  dwelling  of  Its  owner.  The 
bouse  hod  not  been  dwelt  In  for  months,  and 
was  the  dwelling  of  no  one.  So,  In  Com.  v. 
Haydm  the  house  was  not  occupied  as  a 
dwelling  house  at  the  time  of  the  burning, 
and  for  that  reason  was  not  a  dwelling  house, 
within  the  meaning  of  the  atatute;  and  it 
was  not  the  dwellhig  house  of  Thayer,  as  al- 
leged, because  It  was  not  a  dwelling  house, 
within  the  meaning  of  the  statute^  In  the 
present  case- the  alleged  dwelling  house  with- 
in the  curtilage  of  which  the  barn  was  burn- 
ed being  actually  Inhabited  by  a  family  of 
persons  was  a  dwelling  bouse,  and  the  aver- 
ment that  It  was  the  dwelling  house  of  the 
owner  was  satisfied  by  the  proof  that  It  was 
an  actual  dwdling,  and  of  other  ownership. 
Exceptions  overruled. 
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SHANB  T.  LYONS. 
(Bnpreme  Judicial  Court  oC  MassachwettB. 
Eaaez.   Not.  22,  1898.) 

MaBEIED   WoHBK— LlABILlTT  VOB  AOIS  OF  H08- 

BAND  AS  Agent. 

A  married  -woman  can  be  civillr  responsi- 
ble for  personal  injuries  Inllicted,  not  in  her 
presence,  on  a  tliird  person,  bj  her  husband, 
while  acting  within  the  scope  of  his  autboritr 
as  her  agent,  she  having  of  her  free  will,  and 
witbout  coercion,  appointed  bim  agent. 

BxceptioQB  from  superior  court,  Essex 
county. 

Action  by  Mamie  Shane  against  Mary  J. 
Lyons  for  an  assault  and  battery  committed 
by  defendant's  husband.  The  court  refused 
the  rule  as  requested  by  defendant  as  to  her 
liability,  and  she  excepts.  Bxceptlons  over- 
niled. 

D.  B.  Kelly  and  J.  Frank  Batchelder,  for 
plalDtItt  a  EL  Poor  and  B.  B.  Fuller,  for 
defendant 

HAMM0Z9D,  J.  The  only  question  1b 
whether  a  married  woman  can  be  driny  re- 
sponsible for  personal  Injuries  Inflicted,  not 
In  her  presence,  upon  a  tbtard  person,  by  her 
husband,  while  acting  within  the  scope  of  his 
authority  as  her  agent.  The  act  of  ttie  agent 
is  the  act  of  the  principal,  and  she  must  be 
held  unless  there  is  somethhig  In  ttie  relation 
of  husband  and  wife  which  takes  the  case 
out  of  the  general  nde.  It  Is  dalmed  by 
the  defendant  that  whUe  the  wife  is  liaUe 
for  assaults  and  other  torts  committed  by  her 
when  not  acting  under  the  coercion  of  her 
husband,  she  is  not  so  liable  when  acting  un- 
der such  coerdon,  and  that,  as  the  husband 
was  present  at  the  time  of  this  assault,  she 
horself,  If  die  had  been  personally  present, 
and  had  actually  Joined  In  the  assault,  would 
hare  been  presumed  to  have  acted  under  coer- 
cion, and  so  would  not  hare  been  liable,  and 
that  a  fortiori,  she  ought  not  to  be  held  lia- 
ble when  absent  Bat  this  presumption  of 
coercion  is  simply  a  presumption  which  may 
be  rebutted  by  evidence,  and  a  wife  may  be 
held  responsible,  either  criminally  or  ciTllly, 
for  assaults  committed  of  her  own  free  will, 
and  while  actually  under  no  coercion  from 
her  husband,  even  although  he  be  present  and 
Join  ttiereln.  Com.  Bagan,  103  Mass.  71; 
Handy  t.  Foley,  121  Mass.  2B0,  and  cases 
dted;  Ferguson  t.  Brooks,  67  Me.  251.  Our 
statutes  hare  given  to  a  married  woman  the 
right  to  hold,  manage,  and  dispose  of  her 
property  in  the  same  manner  as  if  she  were 
sole;  and  a  necessary  consequence  of  this 
enlargement  of  her  power  Is  a  corresponding 
increase  of  her  responsibility  for  all  acts  re- 
lating thereto,  and  growing  out  of  her  man- 
agement and  controL  If  she  appoints  her 
husband  as  ber  agent  In  such  a  matter,  and. 
In  making,  such  appointment,  acts  of  her  own 
free  will,  and  without  coercion  from  him,  we 
see  no  reason  for  regarding  her  as  incapable 
of  authorizing  any  act  to  be  done  by  him  In 


her  name,  and  on  her  behalf,  or-  for  shieUlog 
ber  from  responsibility.  It  most  be  held 
that  whateTer  is  done  wltbln  the  scope  of  Qie 
agency  Is  done  by  her  authority.  Bxceptlons 
overruled. 

(172  Han.  US} 
DICKINSON  T.  TODD  et  al. 
(Supreme  Judicial  Court  of  Masaachusetts. 

Hampshire.    Nov.  21,  1898.) 
Appeal— Rbv IB W—DKCI9IOIT  of  Chancsllob. 
The  decision  of  the  chancellor  on  qaestlong 
of  fact  arising  on  oral  testimony  heard  before 
him  will  not  be  reversed  unless  it  is  plainly 
wrong. 

Appeal  from  superior  court,  Hampshire 
county. 

BiU  by  one  Dickinson  against  one  Todd  and 
others.  There  was  a  decree  for  plalntUf,  and 
defendants  appeal.  Affirmed. 

Hamlin  &  Bellley  and  W.  6.  Bassett  for 
appellants.  J.  0.  Hammmd,  H.  P.  Field,  and 
S.  S.  Taft  for  an>ellee. 

KNOWLTON,  J.  The  jusUce  of  tbe  siipe- 
rior  court  found  that  the  deed  In  question  waa 
procured  by  fraud  of  the  grantee,  and  entered 
a  decree  for  the  plalntllt.  The  defendants  ap- 
pealed, and  the  question  before  us  is  whether 
the  finding  of  the  Judge  was  erroneous.  An 
appeal  In  equity  brings  to  Uie  appellate  court 
questions  of  fact  which  arise  upon  the  record 
as  wdl  as  questions  of  law.  But  .the  prac- 
tice which  has  long  preralled  In  Massachusetts 
of  presenting  the  testlmtHiT  in  salts  In  equity 
orslly,  instead  of  In  writing,  has  nuterially- 
changed  the  effect  at  appeals  in  sotdi  suits- 
upon  questions  of  fact  Under  the  <M  prac- 
tice, ot  iffesenting  all  the  testimony  depo- 
sititm,  the  appellate  tribunal  had  b^ore  it  tiie- 
erldence  in  same  form  as  when  it  was  con- 
sidered by  the  lower  court  But  under  the- 
present  system,  the  Judge  who  sees  and  hears- 
the  witnesses  has  a  great  advantage  in  the- 
search  for  truth  over  tiiose  who  can  only  read 
their  .written  or  printed  words.  For  this  rea- 
son the  rule  has  long  been  established  that 
upon  an  appeal  from  a  decree  of  a  Judge  In 
equity  npon  questions  of  fact  arising  on  oral 
testimony  heard  before  him,  his  decision  wHL 
not  be  reversed,  unless  it  is  plainly  wrong. 
Reed  r.  Reed,  114  Mass.  372;  Chase  Hub- 
bard, 163  Mass.  91,  26  N.  B.  433;  Debinson 
T.  Emmons,  iS&  Mass.  B92,  33  N.  B.  706;  Big- 
gerstafC  t.  Maxston,  161  Mass.  101,  36  N.  B. 
780;  Wentwortii  t.  Machine  Co.,  163  Mass. 
28,  39  N.  B.  414;  Gution  T.  Marcus,  165  Mass. 
3SS,  43  N.  B.  126;  McKay  t.  Keen,  167  Mass. 
&24, 46  N.  B.  120;  Bdwards-HaU  Co.  Dres- 
ser, 168  Mass.  136,  46  N.  B.  420.  In  the  pres- 
ent case  there  was  testimony  at  the  trial  on 
whldi  the  court  could  properly  find  for  the 
plaintiff.  It  would  serve  no  useful  purpose 
to  review  the  evidence.  The  Judge  of  the  su- 
perior court  saw  the  witnesses,  observed  their 
manner  of  testifying,  formed  his  opinion  about 
them,  not  merely  In  regard  to  their  credibility 
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bx  file  oidlna^  lense,  but,  In  the  cose  of  the 
Idalndff  and  the  female  defendant  In  r^ard 
to  ev^ythlng  In  their  temperament,  experi- 
ence, and  habits  of  llf6,  which  would  help  him 
In  discovering  the  tmth.  Seldom  la  there  a 
case  In  which  the  reasons  for  the  nde  that 
wei^t  should  be  given  to  the>  impressions 
produced  b7  seeing  and  hearing  the  witnesses 
are  so  strong  as  In  tbts  case.  From  reading 
the  printed  testimony  a  majority  of  the  court 
la  unable  to  say  that  the  Judge  who  presided 
at  the  trial,  and  had  opportunities  for  ascer- 
taining facts  which  we  cannot  have,  was 
wrong  In  his  conduslons.   Decree  afflrmed. 


(157  N.  T.  86S) 

DB  WTTT  V.  AORIGULTURAL  INS.  00.  OF 
WATBRTOWN,  N.  T. 

(Oonrt  of  Appeals  of  New  York.  Nov.  29. 
188a) 

Inburancb  — Tbanbpbr  or  Polict  —  Rioaxs  ov 
Transpikbb  —  Additional  Iksukanob — Faoors 
or  LoB8 — Waitbh— Vbhdob  ahd  Furchasbk. 

1.  Hie  veodee  of  inenred  and  incnmbered 
property  went  into  possession  ander  an  execu- 
tory contract  to  purchase,  and  procured  insur- 
ance thereon;  and  the  mortgagee,  without  the 
knowledge  of  the  vendor  or  veodee,  caused  the 
Insurer  to  Indorse  on  the  policy  that  the  vendee 
"is  now  recognized  as  the  owner  of  this  policy 
and  the  property  mentioned  as  insured  here- 
inunder,**  subject  to  the  policy's  conditions. 
BM,  that  the  vendee  did  not  thereby  become 
"the  Inaured,"  within  conditions  requiring  in- 
sured's interest  to  be  correctly  stated,  and 
avoidfug  the  policy  for  other  insurance  procured 
by  him  without  tiie  insurer's  consent 

2.  Insurance  procured  by  a  vendee  in  posses- 
sion nnder  an  executory  agreement  to  purchase 
the  insured  property  does  not  vitiate  a  policy 
held  by  the  owner  which  forbids  additional  in- 
surance, since  the  two  policies  are  on  different 
interests. 

3.  An  insurer  waives  a  condition  reqtiiriug 

{iroofs  of  loss  to  be  uuide  by  insured  by  recelv- 
ng  and  retaining  without  objection  proofs 
made  by  a  vendee  of  insured  who  obtained  a 
deed  after  the  loss,  and  before  the  proofs  were 
made. 

Appeal  from  supreme  court,  general  term, 
Second  department 

Action  by  Peter  De  Witt  against  the  Ag- 
ricultural Insurance  Company  of  Watertown, 
N.  T.  From  a  Judgment  of  the  general  term 
(SO  N.  T.  Supp.  B7(f)  affirming  a  Judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

A.  H.  Sawyer,  for  appellant  Theron  O. 
Strong,  for  mpondent 

PAItKER,  G.  J.  The  defendant  Insists  that 
it  Is  not  legally  liable  to  the  plaintiff  under 
the  policy  of  Insurance  upon  which  this  ac- 
tion Is  founded.  Its  claim  Is  that  the  In- 
sured therein,  at  the  time  be  became  such, 
had  another  policy  of  Insurance  covering  the 
same  properly,  and  hence  this  policy  became 
void  at  the  moment  the  Indorsement  was 
placed  upon  It  declaring  George  EL  Nichols, 
this  plalntlfTs  assignor,  to  be  the  owner  of 
the  property  and  of  the  policy.  There  wan 
61  N.E.-62 


no  attempt  on  the  put  of  Nldiols,  w  of  any 
of  the  other  parties  havlDg  to  do  with  rither 
of  the  policies,  at  any  stage  of  the  transaction 
with  which  they  were  connected,  to  defraud 
the  defendant  or  to  procure  dopUe  Insurance. 
Indeed,  the  effect  of  obtaining  the  Inaurance 
complained  of  by  this  defendant  has  been, 
because  of  the  payment  made  by  the  com- 
pany Issuing  the  policy,  to  reduce  the  recov- 
ery  to  a  point  much  below  what  It  would 
have  been  had  such  Insnrance  not  been  ob- 
tained. Nfchols  contracted  to  buy  de  land 
upon  which  the  burned  bondings  were  sit- 
uated, and  Immediatdy  themfter  entered 
into  possession,  aiA  began  ertmsive  altera- 
tlana  and  repairs  npon  the  bulldbigs;  and  he 
took  out  a  policy  of  insurance  for  13,500  on 
the  residence,  and  91,900  on  the  bams,  in  tha 
London  ft  Liverpool  ft  Globe  Sosurance  Com- 
pany. Tills  was  on  the  22d  of  December, 
1882.  A  few  days  later,  and  on  December 
27th,  Hanf  ord  Lockwood,  who  had  once  been 
the  owner  <^  the  property,  but  then  was  a 
mortgagee,  and  as  such  the  payee,  to  flu  ex- 
t&it  of  hia  mortgage  interest  in  the  policy  of 
insurance  that  occasioned  this  action,  appar- 
ently supposing  that  Nlch(^B.  plaintiff's  as* 
signer,  had  become  vested  witti  the  fee  of 
the  real  estate,  made  application  bi  the  com- 
pany to  have  an  indorsement  put  upon  the 
policy  acknowledging  and  consenting  to  the 
changed  ownership;  and'  this  he  did  without 
consulting  Nichols  or  the  owner  of  the  poUcy» 
who  was  also  the  person  in  whom  the  fee  to 
the  property  was  still  vested.  Lockwood's 
application  was  granted,  and  the  company  in- 
dorsed on  the  policy  the  followli^;:  "Geoi^ 
E.  Nichols  Is  now  recognized  as  owner  ot  this 
policy  and  the  property  mentioned  as  Insured 
heretnunder.  subject  nevertheless,  to  all  the 
rules  and  conditions  of  this  policy,  none  of 
which  Is  hereby  waived  or  avoided."  The  ap- 
pellant contends  that  the  effect  of  this  In- 
dorsement was  to  make  NlchcAs  the  insured 
under  the  policy,  and  at  the  same  moment  of 
time  the  policy  became  void,  for  two  reasons: 
<1)  Because,  five  days  before,  Nichols  had 
taken  ont  a  policy  of  insurance  in  another 
company,  although  be  was  at  that  tJme  Ig- 
norant of  the  existence  of  this  policy.  (2) 
Because  the  indorsement  did  not  truly  state 
Nichols'  Interest  In  the  property.  In  that  it 
was  not  in  fact  that  of  unconditional  and  aoAe 
ownership. 

Lockwood,  who  was  a  very  old  man,  In 
fear,  doubtless,  of  the  clause  In  the  policy 
providing  that  It  should  become  void  In  the 
event  of  a  change  In  the  title  without  notice 
to  tlie  company,  attempted  In  good  faith  to 
preserve  the  policy  by  having  the  change  of 
ownership  moted  thereon.  He  was  mistaken 
merely  about  the  fhct  of  ownership.  Nichols 
had  a  contract  of  sale.  Instead  of  being  the 
unconditional  and  sole  owner  of  the  proper  iy. 
If,  however,  the  legal  effect  of  Lockwoud'a 
action  was  to  make  Nichols  the  Insured  un- 
der this  policy,  then  the  position  of  the  de- 
fendant would  seem  to  be  well  taken;  for 
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when  Nichols  became  the  Insured,  under  the 
policy,  the  clause  tlierein  which  provides  that 
It  "shall  be  rold  U  the  Insured  now  has,  or 
shall  hereafter  make  or  procure,  any  other 
contract  of  Insurance,  whether  vnlid  or  not, 
on  property  covered  In  whole  or  In  part  by 
this  policy,"  constituted  a  part  of  Micbols' 
contract  with  defendant,  and  Nichols  did  then 
have  other  Insurance.  If  the  effect  of  this 
Indorsement  was  to  make  Nichols  the  Insured, 
the  defendant's  other  point  Is  also  well  taken: 
for  Nichols  was  not  the  sole  and  unconditional 
owner,  and  therefore  the  loterest  of  the  in- 
sured In  the  property  was  not  truly  stated 
therein,  and  In  such  event  certain  conditions 
of  the  policy  provide  that  U  shall  become  void. 
But  in  our  view  Nichols  did  not  become  the 
owner  of  the  policy,  or  the  insured  tnereun- 
der,  by  the  indorsement  made  thereon  by  the 
company  at  the  request  of  Hanford  Lock- 
wood,  the  payee  therein,  to  the  extent  of  bis 
mortgage  Interest 

At  this  point  we  stop  to  state  in  their  prop- 
er order  the  several  transactions  which  Induce 
this  conclusion:  On  the  2Tth  day  of  June, 
1882,  Hanford  Lock  wood  was  the  owner  of 
the  property,  and  on  that  date  be  obtained 
from  this  defendant  the  policy  of  insurance 
upon  which  this  action  Is  founded.  Subse- 
quently he  sold,  and  by  a  good  and  sufficient 
deed  conveyed,  the  property  to  Warren  E. 
Smith,  taking  back  from  him  a  purchase- 
money  mortgage;  and  immedlatdy  thereaft- 
er, and  on  August  18, 1882,  there  was  indorsed 
upon  the  policy  the  following:  "Warren  E. 
Smith  Is  now  recognized  as  owner  of  this  pol- 
icy and  the  property  mentioned  as  insured 
herelnimder,  subject,  nevertheless,  to  all  the 
rules  and  conditions  of  this  policy,  none  of 
wTiich  are  hereby  waived  or  avoided;  and 
loss,  If  any,  first  payable  to  Hanford  Lock- 
wood,  mortgagee,  as  interest  may  appear. 
Twenty  thousand  dollars  Incumbrance  Is  here- 
by permitted."  Smith  was  the  owner  of  the 
property  prior  to  the  making  of  that  Indorse- 
ment As  soon  as  It  was  made  he  became 
the  owner  of  the*  policy,  Hanford  Iiockwood 
being  simply  the  payee  therein  to  the  extent 
of  his  mortgage  interest  He  had  no  other 
light  or  Interest  therein.  The  contract  was 
one  between  Smith  and  the  defendant  Insur- 
nnoe  company.  As  the  appointee  to  receive 
the  moneys  thereunder  to  the  extent  of  his 
mortgage  interest  Lockwood  had  rights  that 
he  could  enforce.  But  it  was  not  his  policy. 
It  was  Smith's.  The  contract  of  the  company 
was  with  him.  The  defendant  could  not  by 
any  arrangement  with  Lockwood  relieve  It- 
self from  liability  to  Smith  In  the  event  of 
a  Are.  It  was  b^yond  Its  power,  without  no- 
tice to  Smith,  to  deprive  him  of  bis  ownership 
of  the  policy,  or  of  any  rights  under  it  About 
three  months  after  Smith  had  become  the 
owner  of  the  policy,  he  entered  into  a  con- 
tract of  sale  of  the  property  with  George  E. 
Nichols.  For  some  reason  of  convenience, 
the  transfer  of  the  title  was  not  made  at 
ouce,  but  Nichols  was  allowed  to  so  Into  pos- 


session for  the  purpose  of  making  Improve- 
ments to  the  buildings;  and  a  month  and  two 
days  after  the  contract  of  purchase  was  ex- 
ecuted he  procured  a  policy  of  insurance  from 
the  Liverpool  &  London  &  Globe  Insurance 
Company  for  $5,000;  $3,500  of  it  being  on  the 
residence,— a  sum  not  exceeding  one-half  the 
value  of  the  building.  Nichols  had  an  In- 
surable interest  in  the  property.  The  policy 
was  a  valid  one,  and  It  has  been  paid.  When 
It  was  issued  It  bad  no  ^ect  upon  Smith's 
policy.  Nothing  that  Nichols  could  do  by  way 
of  taking  out  insurance  could  affect  &nith's 
right  under  his  policy.  The  polldes  could  co- 
exist, because,  while  relating  to  the  same 
.property,  they  affected  different  Interests 
therein;  and  neither  the  policy  of  the  law 
nor  the  contracts  of  insurance  forbid,  bat  on 
the  contrary,  permit,  as  many  several  Insur- 
ances upon  the  same  property  as  there  are 
separate  interests.  Insurance  Co.  Allen, 
43  N.  Y.  389,  386;  Lowell  Mfg.  Co.  v.  Safe- 
guard Fire  Ins.  Co..  88  N.  Y.  591.  Smith's 
policy  then  was  unaffected  by  the  taking  out 
of  another  policy  by  Nichols,  so  that  on  the 
27th  day  of  December,  1892,  and  down  to  the 
moment  when  defendant  indorsed  upon  the 
policy  the  clause  to  the  effect  that  Nichols  was 
owner  of  the  property  and  policy.  It  constitut- 
ed an  enforceable  contract  upon  which  Smith, 
its  owner,  had  a  right  to  rely  for  protection 
In  the  event  of  an  accidental  Are;  and  It  was 
a  valid  policy  after  the  Indorsement,  because 
the  Indorsement  did  not  and  could  not  affect 
Smith's  rights  thereunder.  It  having  been 
made  without  his  knowledge  or  consent  As 
against  him,  the  Indorsement  was  an  abso- 
lute nullity,  for  it  Is  not  pretended  that  he 
either  knew  of  or  consented  to  It  Hanford 
Lockwood  and  this  defendant  were  responsi- 
ble for  It  It  is  true  that  the  indorsement 
was, made  by  the  defendant  under  the  sup- 
position,-doubtless,  that  Lockwood  was  cor- 
rect in  his  information.  But  he  was  not  cor- 
rect; he  was  mistaken.  Nichols  had  not  be- 
come the  owner,  in  the  sense  in  which  hcKik- 
wood  understood  it  nor  in  the  sense  In  wMch 
that  word  was  used  In  the  indorsement  on 
the  policy.  But  It  matters  not  whether  the 
Indorsement  was  the  result  of  Lockwood's 
mistake  or  not;  for  the  defendant  and  Lodt- 
wood  had  not  the  power,  by  this  or  any  other 
indorsement  to  deprive  Smith,  without  no- 
tice, of  the  rights  that  as  owner  of  the  prop- 
erty and  of  the  policy,  were  vested  in  htm 
under  that  contract  of  Insurance.  If  the  fire 
.  had  occurred  the  night  following  the  last  in- 
dorsement no  one  would  question  the  right 
of  Smith,  as  the  owner,  and  the  insured,  to 
enforce  the  contract  of  insurance.  The  prop- 
erty did  not  bum  that  night  but  It  did  In 
about  two  weeks  thereafter;  and  in  the  mean- 
time nothing  had  happened  to  change  the 
rights  or  the  Interests  of  these  parties,  either 
in  the  policy  of  insurance  or  in  the  title  to  the 
real  estate.  When  the  fire  actually  took 
place,  Smith  was  still  the  owner  of  the  tee 
of  the  property,  and.  the  owner  of  the  policy 
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of  insurance,  sobject  to  the  right  of  Hanford 
Loekwood  to  have  paid  to  him  ancb  som.  If 
any.  as  was  then  due  on  the  mortgage  held 
by  him.  Afterwards  Smith  assigned  his  In- 
terest In  the  policy  to  Nichols,  and  It  was  Inti- 
mated that  at  the  time  of  the  fire  Lockwood 
had  no  Interest  in  it,  because  his  mortgage 
had  been  paid;  but  whether  that  be  so  or  not 
Is  unimportant,  for  Smith,  as  owner  of-  the 
policy,  was  entitled  to  all  that  should  be  paid 
thereunder,  except  such  sum  as  the  mortgagee 
should  be  entitled  to.  Bat  the  mortgagee  also 
assigned  bis  interest  under  the  policy  to  Nich- 
ols, and  thus  Nichols  acquired  all  the  rights 
of  both  Smith  and  Lockwood.  The  rights  that 
Nichols  obtained  from  Smith  and  Lockwood 
under  this  policy  -were  subsequently,  but  be- 
fore the  commencement  of  this  action,  acquir- 
ed by  the  jdaintUt. 

The  defendant  also  insists  that  if  Smith,  in- 
stead of  Nlchoh^  was  the  insured  under  the 
policy  at  the  time  of  the  fire,  thea  there  should 
have  been  no  recovery,  because  proofs  of  loss 
were  not  made  by  the  insured,  as  required  by 
the  policy.  It  it  true  that  the  policy  requires 
that  notice  and  ivoofs  of  loss  shall  be  furnish- 
ed by  the  insured;  and  It  has  been  held  over 
and  over  agata  that  nonperformance  of  these 
conditions,  or  any  of  them,  constitutes  a  com- 
plete defense  to  any  daim  for  recovery  on 
the  policy.  But  this  action  differs  from  those 
asserting  the  general  role.  In  that  proofs  of 
loss  were  here  furnished.  Smith,  as  owner  of 
the  property  and  of  the  policy,  should  have 
furnished  them;  but,  almost  Immediately  aft- 
er the  fire,  Nichols  completed  the  contract  of 
purchase  by  paying  over  the  balance  of  the 
purchase  price,  and  taking  a  deed  of  the  prop- 
eity  and  an  assignment  of  the  policy.  Nich- 
ols may  have  thought  that  this  indorsement 
on  the  p(^cy  made  him  the  owner  of  it,  as 
the  appellant  arguea  it  dW,  and  so  deemed 
himself  the  ptopev  one  to  make  out  the  proofs. 
But,  whatever  the  reason,  he  did  make  out  the 
prooft  of  loss,  and  delivered  them  to  the  de- 
fendant; and  it  has  retained  them,  with  full 
knowled^  of  all  the  facts  and  circumstances 
that  have  attended  this  policy  from  its  Mrth. 
No  objection  whatever  was  made  by  the  de- 
fendant to  the  pToota  of  loss  until  upon  the 
trial,  when  defendant's  counsel  discovered 
that  the  plaintiff  was  Insisting  that  Nichols 
was  not  the  insnred  referred  to  In  the  policy. 
Then  the  defendant  objected  to  the  proofs  of 
loss,  and  Insisted  that.  If  the  referee  should 
find  that  Nichols  was  not  the  insured,  he 
should  bold  that  the  action  could  not  be  main- 
lalned,  because  jwoofs  of  loss  were  not  made 
by  the  proper  person.  But  it  was  then  too 
late  to  make  that  objection,  as  the  receipt  and 
retention  of  the  proofs  by  the  defendant,  with 
full  knowledge  of  all  the  circumstances,  and 
without  objection,  until  after  the  trial  of  the 
action  had  begun,  constituted  a  waiver  of  the 
objection.  Kemochan  v.  Insurance  Co.,  17 
N.  T.  428.  The  Judgmrat  should  be  affirmed, 
v>rltfa  costs.  AU  concur,  eicept  O'BBIEN,  J., 
not  voting.  Judgment  aiBrmed. 


(157  N.  Y.  699) 

POLLOCK  V.  PENNSYLVANIA  IRON- 

WORKS  CO. 
(Conrt  of  Appeals  of  New  York.   Nov.  22, 
1898.) 

Appeal— Re7i  bw—Wai  VSR. 
Omission  of  defendant  to  move,  at  the 
dose  of  evidence,  either  for  a  dismissal  or  a 
verdict,  Is  a  consent  to  a  submission  of  the 
cause  to  the  jury,  and  prevents  a  review  of  the 
evidence. 

Appeal  from  common  pleas  of  New  York 
city  and  county,  general  term. 

Action .  by  Alexander  Pollock  agatost  the 
Pennsylvania  Iion-Works  Company.  A  judg- 
ment of  the  dty  court  (33  N.  X.  Supp.  1133) 
for  plaintiff  was  affirmed  by  the  common 
pleas  of  New  York  (84  N.  Y.  Supp.  129),  and 
defendant  appeals.  Affirmed. 

William  H.  Maginnis  and  John  Cummins, 
for  appellant.   Oharies  De  Hart  Brown,  tm 

respondent 

FEB  CUBIAM.  The  legal  effect  of  the 
omission  of  the  defendant  at  the  close  of  the 
testimony  to  move  either  for  a  dismissal  of 
the  complaint  or  the  direction  of  a  verdict  in 
Its  ftivor  was  to  consent  to  the  submission  of 
the  case  to  the  Jury.  We  are  therefore  pre- 
vented from  considering  whether  the  defend- 
ant was  entitled  to  Judgment  None  of  the 
exceptions  to  the  charge  call  for  &  revenal. 
The  Judgment  should  be  affirmed.  All  eon^ 
cur.   Judgment  affirmed. 


(16T  N.  Y.  lU) 
19ANGEB  V.  FBBNCH. 
(Court  of  Appeals  of  New  York.   Nov.  22, 

1898.) 

Fi\DiKQs  or  Bbfbrbk  —  Revibw  —  Statdtb  or 

FkACDS — pARTXBIUIBtP — AcCOCSTtKO — FARTIXS. 

1.  In  order  to  sastala'a  reversal  of  the  ref- 
eree on  the  facts,  it  must  appear  that  his  find- 
ings are  against  the  weight  of  eridence.  or 
that  the  proote  so  clearl;  preponderate  in  favor 
of  a  contrary  result  that  it  can  be  said  with 
a  reasonable  degree  of  certainty  that  Us  con- 
clnsions  were  errooeous. 

2.  The  defense  of  statute  of  fraads,  to  be 
availed  of.  must  be  pleaded. 

3.  The  statute  of  frauds,  if  having  any  ap- 
plication to  an  oral  partnership  agreement 
where  it  is  wholly  or  partially  executed.  Is  to 
make  the  partnership  one  at  will. 

4.  A  partner  may  have  an  accounting  of  prof- 
Its,  throogh  an  action  in  equity,  without  a  dis- 
solution of  the  partnershiii. 

6.  A  partner  in  an  action  for  accounting  of 
partnership  profits  need  make  defendant  no 
other  than  the  one  with  whom  he  had  had  hie 
agreement  though  there  was  a  secret  or  undis- 
closed arrangement  between  the  defendant  and 
anoUier  as  members  of  another  firm. 

Appeal  from  supreme  court,  gmeral  term. 
First  department. 

Action  by  Frank  W.  Sanger  against  Thom- 
as Henry  French.  From  a  Judgment  and  or- 
der of  the  general  term  <36  N.  Y.  Supp.  653) 
reversing  a  judgment  for  plaintiff,  entered  on 
report  of  a  r^eree,  and  granting  a,  new  trial, 
plaintiff  appeals.  Reversed. 
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AlmoD  Gtoodwin,  for  appelant.  A.  J.  Dlt- 
tenboefer  and  Darid  Qerber,  for  respondent 

O'BBIEy.  J.  The  questions  litigated  In 
this  action  were  questions  of  fact  The 
plaintiff  waa  the  manager  of  a  theater.  The 
defendant  was  the  Junior  member  of  a  firm 
composed  of  himself  and  his  father,  known 
as  the  firm  of  Samuel  French  &  Son,  having 
an  office  or  place  of  business  both  In  New 
York  and  London.  The  defendant  represent- 
ed his  firm  In  this  country,  and  his  father 
had  charge  of  the  firm  business  in  Europe. 
The  business  of  the  firm  was  the  purchase 
and  leasing  oe  subletting  of  plays  and  dramas 
to  theaters  and  theatrical  managers  In  the 
United  States  and  Canada,  subject  to  the 
payment  of  royalties  to  the  authors  or  own- 
ers thereof.  The  firm  was  also  engaged  In 
the  publication  and  sale  of  printed  plays  and 
dramatic  works,  and  In  the  sale  of  theatrical 
supplies.  In  the  month  of  April,  1887,  the 
plaintiff  and  defendant  concelTcd  the  project 
of  building  the  Broadway  Theater,  In  New 
York,  In  coiUnnctlon  with  another  person, 
who  was  to  furnish  a  portion  of  the  neces- 
sary capital.  It  was  a  part  of  the  scheme 
that  the  boBlness  was  not  to  be  confined  to 
the  "theater,"  properly  so  called,  but  that  the 
associates  In  the  enterprise  should  have  the 
first  option  to  take  auch  plays  as  should  be 
suitable  for  the  new  theater,  whether  pro- 
cured or  contr(^ed  by  the  plaintiff  or  the  de* 
fendant  or  the  defendant's  said  firm,  and  that 
sucb  plays,  when  suitable,  should  not  only 
be  produced  at  the  theater,  but  should  also, 
taking  advantage  of  the  reputation  and  pres- 
tige acquired  by  tbe  successful  production  of 
the  same  at  the  Broadway  Theater  In  New 
York,  afterwards,  In  theatrical  language,  be 
"toured"  or  "exploited"  In  tbe  country 
througbout  the  United  States  and  Canada,  for 
their  Individual  profit,  to  be  shared  equally 
between  the  associates.  A  contract  in  writ- 
ing, embracing  substantially  this  scheme, 
was  entered  Into  between  the  parties  to  this 
action  and  one  Bailey,  but  It  was  subse- 
quently canceled  at  the  request  of  the  latter 
on  account  of  III  health,  and  at  his  suggestion 
another  man  was  subsUtoted  In  his  place. 
It  seems  that  this  man  did  not  possess  the 
necessary  financial  resources,  and  for  this 
and  other  reasons  this  written  agreement 
was  also  canceled.  A  third  party,  who  own- 
ed tbe  land  upon  which  the  Broadway  Thea- 
ter now  stands,  was  willing  to  embark  in  the 
enterprise,  and  furnish  half  tbe  capital  nec- 
essary for  building  the  theater,  provided  a 
corporation  should  be  formed  for  that  pur- 
pose. He  was  not  willing,  however,  to  go 
any  further  than  to  furnish  half  the  capital 
for  the  project,  and  that  on  condition  that  the 
company  to  be  formed  leased  from  him  the 
land  for  the  erection  of  the  theater  at  a  rental 
of  $18,000  per  year,  for  which  not  only  the 
corporation,  but  the  parties  to  this  action,, 
were  to  become  personally  responsible.  The 
new  associate  was  not  willing  to  engage  In 


the  business  of  touring  or  exi^oltlng  plays  In 
the  country  for  profit,  or  to  participate  In  the 
theater  business,  otherwise  than  as  a  stock- 
bolder  in  the  new  theater.  The  plaintiff  and 
defendant  accepted  his  proposition.  The  cor- 
poration was  formed;  a  long  lease  of  the 
land,  with  provisions  for  renewals,  was  made. 
Id  sueh  form  that  tbe  parties  to  this  action 
became  personally  responsible  for  the  rent; 
and  the  theater  was  built  at  the  cost  of  about 
9320,00a  of  which  the  plaintiff  and  defend- 
ant furnished  one  half  In  equal  shares,  and 
the  lessor  and  ownor  of  the  land  the  other 
half. 

The  plaintiff  claims  and  alleges  that  when 
this  third  associate  came  Into  the  project  but 
dedlned  to  become  la  any  way  a  partner  in 
the  theater  business  with  any  one.  then  a 
verbal  agreement  was  made  between  the 
plaintiff  and  defendant  alone  on  the  lines  of 
the  Bailey  contract  already  referred  to, 
whereby  they  were  to  be  and  become  equal 
partners  In  touring  and  ezpl<dtlng  through 
the  country  such  j^^s  as  had  obtained  repu- 
tation at  the  Broadway  Theater,  and  which 
were  owned  or  controlled  1^  either  of  them, 
or  by  the  defendant's  firm;  and,  to  this  end, 
a  firm  composed  of  the  plaintiff  and  defend- 
ant and  operating  outside  the  corporation, 
should  have  the  first  option  to  take  or  pur- 
chase such  plays  as  either  of  them  owned  or 
controlled.  It  seems  that  the  word  "pur^ 
diase,"  when  spplled  to  a  play,  means  that 
a  party  has  acquired  from  the  author  or 
owner  the  right  to  use  It,  upon  payment  of  a 
stipulated  royalty. 

The  principal  question  In  this  case  was 
whether  the  verbsl  agreement  of  partnership 
claimed  by  the  plaintiff,  under  which  he  was 
entitled  to  share  equally  with  the  defendant 
hk  the  profits  of  touring  and  exploiting  plays, 
had  ever  in  fact  "been  made  as  alleged.  All 
the  Issues  bi  the  case,  Indodlng  the  account- 
ing as  well  as  the  existence  of  the  partner- 
sh^  In  any  form,  were  referred  to  a  referee 
to  hear  and  determine;  and  he  found  on  all 
these  Issues  In  favor  of  the  idalntlff.  The 
important  finding  In  the  case  Is  that  which 
sustains  tbe  plaintiff's  allegation  that  there 
was  a  partnership  agreement  After  finding 
In  detail  the  scope  and  purpose  of  the  orig- 
inal schon^  the  written  agreement  with  Bai- 
ley and  his  substitute,  the  canc^tlon  of  the 
respective  agreements  between  tiiem  and  the 
parties  to  this  action  and  the  cause,  as  here- 
inbefore stated,  all  of  which  preceded  and 
led  up  to  what  the  plaintiff  claimed  to  be  tiie 
final  agreement  the  referee  finds  substan- 
tially as  follows:  On  the  25th  of  April,  1887, 
the  plaintiff  and  defendant  with  Young,  who 
was  the  person  substituted  at  the  sunrestion 
of  Bailey  in  his  place,  with  their  counsd. 
went  to  the  office  of  tbe  counsel  for  the  land- 
owner, who  was  to  lease  the  land  tot  the  pur- 
pose of  the  tiieater.  and  the  latter,  on  being 
informed  that  Ball^  had  withdrawn  from 
the  enterprise,  objected  to  making  the  lease 
to  the  new  firm,  but  ofCwed  htana^  to  far> 
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nlah  a  portion  of  the  money  for  carrying  oat 
the  project,  providing  a  corporation  could  be 
formed  for  that  purpose.  This  proposition, 
however,  had  reference  only  to  the  building 
and  managing  of  the  new  theater,  and  did 
not  include  any  business  of  touring  and  ex- 
ploiting plays  outside  the  theater.  The  nego- 
tiations having  thus  assnmed  a  new  phase, 
the  plaintlfT  and  defendant  retired  to  an  ad- 
Joining  room  to  consult  between  themselves, 
and  the  situation  was  fully  discuBsed,  and  the 
finding  states  that  it  was  then  and  there 
agreed  that  they  woold  accept  the  proposi- 
tion of  the  landowner,  and  form  a  corpora- 
tion to  buUd  and  own  the  theater  on  the 
terms  suggested  by  him,  Including  the  per- 
sonal liability  of  plaintiff  and  defendant  joint- 
ly for  the  ground  rent,  and  their  obligation  to 
furnish  each  one-quarter  of  the  capital  for 
the  enterprise.  It  is  also  found  that  the  par- 
ties to  this  action  agreed  to  become  equal  part- 
ners in  the  business  of  exploiting  plays  in  the 
country  after  exhibition  at  the  new  theater, 
and  that  the  firm  of  French  &  Sanger,  thus 
formed,  should,  to  that  end,  have  the  first  op- 
tion to  take  any  and  all  plays  owned  or  con- 
trolled by  either  member  of  the  firm  which 
should  be  suitable  for  the  new  theater  for  the 
purpose  of  producing  them  at  the  theater,  and 
then  exploiting  them  throughout  the  United 
States  and  Canada,  including  the  plays  owned 
and  controlled  by  defendant's  firm  of  Samuel 
French  &  Son,  which  plays  he  In  fact  con- 
trolled, since  he  was  the  managing  representa- 
tive of  that  firm  in  this  country. 

The  Broadway  Theater  was  completed  and 
opened  on  the  3d  day  of  March,  18SS,  by  a 
corporation  formed  under  the  agreement  al- 
ready mentioned.  The  plaintiff  became  the 
president  and.  general  manager,  and  the  de- 
fendant the  treasurer.  In  the  month  of  June, 
thereafter,  the  defendant's  firm  of  Samuel 
French  &  Son  purchased  or  acquired  from 
Mrs.  Frances  Hodgson  Burnett  the  American 
rights  to  her  play  entitled  "Uttle  Lord  Faunt- 
leroy."  TUa  transaction  took  place  in  Lon- 
don, where  Mrs.  Bomett,  the  authoress,  then 
resided,  and  where  the  defendant  also  tem- 
porarily was.  The  agreement  was  in  writ- 
ing, and  In  consideration  of  the  stipulated 
ro;^t7,  a  part  of  which  was  advanced  by  the 
defendant  or  his  &rm,  the  right  to  produce  the 
play  In  this  country  and  bt  Cbnada  was  ac- 
qnlred.  On  tlie  return  of  the  d^endant  from 
Europe,  about  July  1,  1888,  he  and  the  plain- 
tiff agreed  that  the  new  play  tiins  acquired 
was  suitable  for  and  should  be  produced  at 
the  Broadway  Theater,  and  toured  through 
the  country  under  the  agreement  above  men- 
tioned, as  Is  claimed  by  tiie  plaintiff.  The 
play  waa  produced  first  at  Boston,  and  then 
at  the  new  theater  in  New  York,  and  subse- 
quently (splolted  through  the  country  with 
great  financial  success.  It  Is  Uie  net  profits 
of  this  play  that  constitute  the  subject-matter 
of  this  action.  AH  these  profits  have  come  to 
the  hands  of  tbe  defendant,  and  the  plaintiff 
claJmp  that  he  to  entitled  to  a  share  of  them 


as  a  partner  under  the  general  arrangement 
of  April  25,  1887,  and  the  referee  found  that 
the  claim  was  well  founded.  After  deciding 
the  disputed  question  of  fact,  he  proceeded  to 
state  the  account  of  these  profits,  and  to  ad- 
just the  respective  rights  of  the  parties.  On 
the  defendant's  statement  of  the  account, 
after  deducting  all  expenses,  it  appeared  that 
the  net  profits  of  the  play,  not  including  Bos- 
ton or  New  York,  exceeded  9120,000,  and  he 
directed  judgment  in  favor  of  the  plaintiff 
for  one-half  of  such  net  profits,  and  judgment 
was  entered  accordingly.  The  learned  gen 
eral  term  has  reversed  this  judgment,  on  the 
law  and  the  facts,  and  granted  a  new  trial  (36 
N.  Y.  Supp.  653);  and  from  that  order  and 
judgment  the  plaintiff  has  appealed  to  this 
court.  The  action  was  commenced  nearly  10 
years  ago,  and  the  appeal  was  decided  before 
the  present  constitution  and  Code  went  into 
effect  It  la  therefore  a  case  In  which  we 
are  required  to  review  the  conclusions  of  the 
court  below  upon  the  facts,  under  aectitm 
1338  of  the  Code,  exiating  at  the  time  the  de- 
cialon  was  made.  The  learned  court  below 
had  power,  and  It  was  ita  duty,  to  review  tlie 
facta  found  by  the  referee;  but  the  acope 
and  nature  of  the  review  In  auch  cases  are 
limited  and  qualified  by  a  principle  which  is 
now  well  settied. 

A  court  on  appeal  cannot  set  aside  the  find- 
ings of  the  trial  court  merely  because  they 
are  of  opinion  that,  upon  the  record  before 
them,  they  would  feel  conatrained  to  find  the 
fact  the  other  way.  It  must  appear  judi- 
cially from  the  record  that  the  flndioga  are 
against  the  weight  and  preponderance  of 
proof  80  plainly  that  It  can  be  held  that  the 
trial  court  or  referee  could  not  reaaonably 
have  arrived  at  the  conclusion  expressed  in 
the  decl^on.  In  order,  therefore,  to  sustain 
in  this  court  a  reversal  of  the  referee  upon 
the  facta,  It  must  appear  that  his  findings  are 
against  the  weight  of  evidence,  or  that  the 
proofs  BO  clearly  preponderated  In  favor  of  a 
contrary  result  that  It  can  be  said  with  a  rea- 
sonable degree  of  certainty  that  his  conclu- 
sions were  erroneous.  Foster  v.  Bookwalter, 
152  X.  Y.  166-168,  46  N.  E.  299;  Barnard  v. 
Gantz,  140  N.  Y.  249,  35  N.  B.  430;  Devlin  v. 
Bank,  126  S.  Y.  756,  26  N.  E.  744;  Aldrldge 
V.  Aldrldge,  120  N.  Y.  614,  24  N.  E  1022; 
Baird  v.  Mayor,  etc.,  96  N.  Y.  567. 

On  the  main  point  in  issue,  the  plaintiffs 
testimony  was  to  the  effect  that  the  partner- 
ship agreement  was  made  as  found  by  the 
referee.  The  defendant  denied  It,  and  hence 
the  referee  had  to  determine  which  of  the 
witnesses  tcfld  the  truth.  He  determined  that 
question  In  favor  nf  the  plaintiff,  not  only 
from  tbe  testimony  of  other  witnesses,  but 
from  the  mass  of  fticts  and  circumstances, 
letters,  and  documents  appearing  In  the  case, 
an  pointing,  as  he  held.  In  that  direction. 
The  record  contains  over  1.100  printed  pages, 
which  we  hare  examined  with  considerable 
care;  and  as  we  have  arrived  at  the  condu- 
ab>n  that  the  referee  properly  disposed  of  the 
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case,  and  that  the  learned  court  below  was 
not  warranted  In  reversing  hli  conclusion,  It 
Is  perhaps  due  to  the  magnitude  and  Impor- 
tance of  the  case,  to  the  parties  tliemselTefl, 
and  to  the  learned  court  below,  that  we  sboold 
state  In  as  brief  a  manner  as  possible  tiie 
reasons  that  bare  led  us  to  this  result  In 
order  to  avoid  prolixin,  we  will  deal  onlr 
witb  a  few  leadhig  facts  that  are  admitted  or 
so  clearly  ratabllehed  tliat  we  regard  them 
as  OTit  of  the  range  of  controversy  In  this 
court,  omitting  many  minor  facts  and  details 
that  have  some  direct  or  remote  bearing  oa 
the  Issue  of  fact  which  tiie  case  presented. 

(1)  It  Is  quite  clear  that  these  parties.  In 
all  the  negotiations  which  culminated  on  the 
26tli  of  AprO,  1887,  contonplated  sane  such 
arrangement  as  that  fband  by  the  referee. 
This  is  made  plain  by  tiie  provisions  of  the 
written  agreement,  first  with  Bailey,  and  sub- 
sequently with  Tonng,  since  these  two  pap^ 
contain  substantially  sncta  an  arrangement 
between  the  parties  as  that  found  by  the  r^- 
eree.  This  fact  suggests  the  inquiry  whether, 
upon  the  Introduction  of  a  new  party  into 
the  gmeral  scheme,  the  plaintiff  and  defend- 
ant; during  the  interview  of  lialf  an  hour  or 
less  In  the  private  room  of  the  office  wha» 
they  were,  abandoned  or  Ignored  an  Import 
tiint  part  of  tlie  original  project,  which  had 
long  be«i  under  consideration,  and  which  had 
been  twice  reduced  to  writing.  "Hie  plaintiff 
says  that  tbe  understanding  was  tiiat  It  was 
stm  to  be  a  part  of  tbo  scheme,  with  two  part- 
ners Instead  of  three,  the  defei^ant  and  hhn- 
self  constituting  the  firm,  and  sharing  equally 
In  the  pn^ts.  His  statement  Is  thus  made 
quite  reasonable  and  probable  by  an  the  acts 
of  the  parties  preceding  the  arrangement 
whldi  be  says  was  actually  made.  The  de- 
fendant, In  denying  the  partnership  agree* 
ment  testified  to  by  the  plaintiff,  evldentiy 
thooght  It  necessary  to  also  deny  that  the 
same  or  any  similar  agreement  had  been 
made  previously  with  titber  of  the  two  par- 
ties who  successively  contemplated  joining 
with  Ihem  In  the  enterprise,  but  wbo  dropped 
out  for  the  rrasons  stated,  and  so  he  denied 
that  any  such  arrangement  had  ever  be^ 
contranplated,  but  the  subsequent  prddoctlon 
of  the  two  written  agreements  satisfied  him 
that  he  was,  at  least,  mistaken.  He  then 
claimed  that  the  ifforlBlon  with  respect  to  the 
exploltliv  of  plays  In  the  country,  outeide  the 
r^ular  bushiess  of  the  new  theater,  had  been 
inserted  without  his  knowledge,  although  It 
ai^eared  to  have  been  Interlined  In  the  hand- 
writing of  his  own  counsel.  The  conduct  of 
the  parties  on  and  prior  to  the  2Stb  of  AihH, 
wlOi  r^rence  to  tiie  question  that  was  In  dis- 
pute, was  entitled  to  great  weight  with  the 
referee  In  ascertaining  what  the  truth  was 
with  respect  to  the  arrangement  sworn  to  by 
tbe  plaintiff  and  denied  by  the  defiraidant  It 
seems  to  us  that  these  acte  of  the  parties 
tended  very  deddedly  to  corroborate  the 
plaintitTs  version  of  the  transaction. 

(2)  The  condxict  of  tbe  parties  subsequent  to 


April  25th  Is  equally  significant,  since  It  plain- 
ly appears  that  tbe  arrangement  which  tbe 
idalntiff  claims  was  then  made  vrltb  the  de- 
fendant was  acted  upon,  and.  at  least  to  some 
extent,  carried  out  We  find  these  parties, 
subsequent  to  that  date,  actually  engaged'  In 
procnrlng  and  exploiting  plays,  other  than 
the  one  now  In  controversy,  dividing  the  net 
prcNBte  between  themsdves,  and  using  tiie  firm 
name  of  French  &  Sang»  In  tiie  transactlMi 
of  the  business.  This  conceded  fiict  had  an 
Important  Iwarlng  upon  tt»  issue  ot  fact  In 
the  case,  since  It  It  not  very  dear  why  there 
should  be  a  partnership  as  to  these  sevenl 
plays,  and  no  partnership  with  respect  to  the 
one  now  under  consideration.  Tbe  referee 
had  a  right  to  consider  this  circumstance  as 
bearing  upon  the  credibility  of  the  parties, 
and  It  is  quite  evident  that  he  did. 

<8)  It  clearly  appears  that,  after  the  right 
to  use  tiie  pl^  of  "Little  Lord  Faunfleroy" 
had  been  acquired,  written  contracts  In  the 
name  of  the  firm  were  made  with  actors  vho 
were  to  assist  In  Ite  production,  and  for  the 
printing,  or  some  part  of  It  These  were  acts 
tending  to  prove  a  partnership,  and  to  corrob- 
orate the  plaintiff's  testimony.  It  Is  true 
that  tiiey  were  drawn  by  the  plaintiff,  or  un- 
der his  direction,  but  It  Is  quite  inconcdv- 
aUe  that  he  was  tb«i  manufacturing  testimo- 
ny for  a  future  litigation,  or  tiiat  the  defend- 
ant was  Ignorant  of  what  was  being  done. 
It  was  a  fact  whkh  the  referee  had  the  ri^i 
to  consider,  with  all  the  exidanations  on  die 
part  of  the  def«idant,  since  It  had  an  Impor- 
tant bearing  upon  the  principal  tact  In  Issue, 
namely,  tiie  existence  of  any  partondilp 
agreement  whateva. 

(4)  The  plaintiff  ^odnced  sereral  witnesses 
who  testified  to  the  defendant's  admissions  or 
declarations  to  them  or  In  their  proence,  in 
substance  to  the  effect  that  the  parties  were 
partners  In  the  play  of  *'Llttle  Lord  Faunti^ 
roy."  While  this  class  of  pnx^  vras  subject 
to  expIanaUons  and  conteadlctions  on  the  part 
of  the  defendant,  It  was  a  feature  of  consld- 
eraUe  Importance  In  the  case; .  and  It  was  t<a 
the  referee  to  dedde  how  ter  and  to  what  et- 
tmt  It  sustained  the  idalntiflCs  version  of  tbe 
transactl<m,  or  impMched  that  of  the  defaid- 
ant  The  value  of  such  testimony  must  al- 
ways depend  very  largely  upon  the  character 
of  the  witnesses,  and  the  aivarent  candor  and 
honesty  with  whidi  the  testimony  Is  ^ven. 
The  trial  court,  and  not  the  app^te  tribu- 
nal. Is  generally  tibe  place  where  tiie  real 
we^ht  and  force  of  toAx  testimony  must  be 
determined. 

(5)  There  ta  another  circumstance  In  the 
case  that  tends  to  throw  mnch  light  npon  tiie 
main  fact  In  controversy.  Tliat  fact,  of 
course,  was  at  every  stege  of  the  Inquiry 
whether  the  alleged  agreement  of  April  25. 
1887,  concerning  the  partner^itp  testified  to 
by  the  plaintiff,  had  ever  been  made.  About 
the  etta  of  July,  1888^  after  defendants  retun 
from  Europe,  the  i^lntiff  and  defendant  were 
busily  mpuced  In  prcparh^  to  produce  the 
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play  In  qnoBtlon;  bnt  It  was  ftraad  tbat  they 
bad  made  prior  arrangements  to  produce  an- 
other play.  In  tiie  pn^ta  of  which  It  la  con- 
ceded that  they  were  jointly  Intereatad,  known 
as  "Mr.  Barnes  of  New  Tork."  It  became 
necesaary  to  arrange.  If  posslUe,  for  a  poat- 
ponement  of  that  play,  in  order  to  produce 
the  ^ay  In  qneatlon  at  the  time  atlpidated  in 
the  contract  with  the  owner,  Mrs.  Burnett 
Accordingly,  they  Bucceeded  In  making  an  ar- 
rangement  with  the  owner  of  "Mr.  Barnes  of 
^ew  York"  to  postpone  that  play  for  the  one 
in  qnestloQ,  on  the  condition  tbat  they  should 
I»y  a  forfeit  of  93,000  In  case  they  failed  to 
produce  It  before  the  ISth  of  February  fol- 
lowing. This  arrangement  for  the  postpone- 
ment of  tbat  play  was  reduced  to  writing, 
and  signed  by  tiie  owner  and  both  of  the  par^ 
ties  to  this  action.  Why  the  plaintiff  should 
incur  gacb  obligations  in  postponing  a  play 
In  which  he  was  Jointly  Interested,  in  order 
to  produce  one  in  which  he  bad  no  interest 
At  all,  as  a  partner,  Is  somewhat  difficult  to 
perceive;  whereas,  upon  the  assumption  that 
be  was  Interested  in  both  alike,  hla  conduct 
Is  explicable.  SubReQuently,  and  while  tlie 
parties  were  arranging  for  the  production  of 
the  play  In  question,  the  plaintiff's  interest  In 
It  was  the  subject  of  conversation  between 
them.  In  which  the  defendant  told  the  plain- 
tiff that  the  play  had  cost  a  great  deal  of  mon- 
>ey,  without,  however,  mentioning  the  amount 
The  conversation  ended  in  a  request  by  the 
defendant  that  the  plaintiff  make  some  prop- 
osition for  a  reduction  of  his  Interest;  and, 
■after  further  talk,  the  plaintiff  offered  to 
waive  his  claim  to  the  profits  of  the  play  in 
Boston  and  New  Tork.  The  defendant,  with- 
out  accepting  the  proposition,  closed  the  con- 
versation by  saying  that  the  whole  matter 
might  be  left  to  his  father  when  he  arrived 
from  Siirope,  and  that,  as  he  was  a  fair  man, 
he  would  do  what  was  right  about  It  It  1b 
true  that  the  defendant  denied  this  conversa- 
tion, but  the  referee  evidently  accepted  the 
plaintiff's  version  of  It  since  he  took  the 
plaintiff  at  his  word,  and  refused  to  require 
the  defendant  to  account  for  the  large  profits 
of  tbe  play  in  the  two  cities  mentioned. 
What  subsequently  occurred  goes  far  to  sup- 
port the  views  of  the  referee  In  this  respect. 
It  appears  that  the  defendant's  father  and 
partner,  on  the  ISth  of  October  following, 
having  Just  arrived  from  jHhirope,  had  nn  in- 
terview with  the  plaintiff  concerning  his  in- 
terest In  the  play.  The  father  then  told  the 
plaintiff  that  tbe  play  belonged  to  him  Indi- 
vidually, and  not  to  the  defendant  or  to  the 
Arm  composed  of  father  and  son.  The  de- 
fendant himself  subsequently  confirmed  this 
statement.  Of  course.  If  this  was  the  truth, 
the  play  did  not  come  within  the  terms  of  the 
arrangoment  testified  to  by  the  plaintiff  as 
having  been  made  on  the  2oth  of  April;  and 
for  some  ttme  thereafter  the  plaintiff,  by  his 
arts  and  words,  seemed  to  have  accepted  the 
statement  as  true,  and  to  have  acquiesced  in 
ttie  claim  that  the  play  did  not  come  within 


flu  arnuigemeDt  ni^er  which  he  cblma  he 
wna  to  have  an  equal  Interest  Bntthestate- 
ment  was  not  true,  as  intutequently  appeared, 
whoi  the  {dalntifl  obtained  access  to  the  writ- 
ten agreement  made  In  Ltmdon  with  Mrs. 
Bnmett  Tbat  dlwdoBed  the  OuA  beyond  all 
doubt  that  file  American  rights  to  the  play 
had  been  obtained  by  the  firm  of  whtdi  the 
defendant  was  Hie  managing  rqinresentatlve 
In  this  country,  and  hence  came  within  the 
terms  of  tbe  arrangement  of  i^rll  25tti,  to 
which  the  plaintlfl  testlfled.  The  conduct  of 
the  defendant  and  his  fatiier  with  respect  to 
the  scope  and  nature  of  the  agreement  under 
which  tbe  right  to  produce  the  play  had  been 
IHWcured  naturally  suggested  this  Inquiry, 
which  Is  quite  pertinent  to  the  case.  If  It 
were  true  tbat  the  plaintiff  had  then  made 
claim  to  share  In  the  profits  of  the  play  as  a 
partner,  when  there  was  no  basis  In  truth  for 
such  a  claim,  then,  certainly,  tbe  defendant 
and  bis  father  taxeyr  It,  and  It  was  not  neces- 
sary to  inTsnt  a  falsehood  to  meet  It  They 
could  and  natnrally  would  have  met  the  claim 
by  a  prompt  denial  that  any  such  arrange- 
ment had  been  made  as  the  plaintiff  now 
claims,  and  as  he  then  claimed  in  some  form. 
Intelligent  business  men,  such  as  the  defend- 
ant and  his  father  certainly  are,  do  not  as  a 
general  tbhig.  rely  upon  a  falsehood  as  an  ex- 
cuse for  not  carrying  out  a  contract  which 
they  never  made,  when  they  have  a  better  ex- 
cuse in  the  truth.  The  fact  that  imder  such 
circumstances  the  defendant  met  the  plalntlfTs 
claim  by  an  excuse  that  had  no  basts  in  truth 
might  well  have  created  a  doubt  In  the  mind 
of  the  referee  aa  to  the  Integrity  of  his  de- 
fense. 

It  Is  proper  now  to  notice  the  leading  argu- 
ments in  behalf  of  the  defendant  upon  tiie 
questim  of  fact  involved  In  the  case.  Tfa^ 
evidently  made  a  strong  impression  upon  tiie 
learned  court .  below,  .although  rejected  by 
the  referee. 

1.  While  the  defendant  was  In  London  ne- 
gotiating for  the  play  In  question,  the  plain- 
tiff, on  tbe  8th  of  June,  18S8,  addressed  a  let- 
ter to  him.  In  which,  after  referring  to  other 
matters,  not  important  to  notice,  this  inquiry 
is  made:  "What  arrangement  have  you  made 
regarding  Uttle  Lord  Fauutleroy?  And,  if 
we  produce  it  at  the  Broadway,  do  I  get  a 
chance  for  a  bit  of  it?  If  (his  Is  an  imperti- 
nent question,  you  need  not  answer  It"  The 
question  was  not  answered,  and  It  is  urged 
by  the  learned  counsel  for  the  defendant  with 
great  persistence,  throughout  tbe  case,  tbat 
this  paragraph  amounts  to  an  admission  on 
the  part  of  the  plaintiff  that  the  alleged  agree- 
ment of  AiHcll  25,  1887,  was  never  made.  It 
must  be  borne  In  mind  that  when  the  plaintiff 
wrote  this  letter,  he  had  no  knowledge  of  the 
terms  or  conditions  upon  which  the  play  had 
been  obtained,  or  the  party  to  whom  the  right 
to  use  It  had  been  transferred.  This  is  shown 
by  the  question  Itself.  If  the  defendant  or 
his  firm  had  procured  It  as  agenta  for  the 
owner,  or  If  the  defendantfa  father  Individ- 


Digitized  by  Google 


984 


61  MOKTHEASTBBN  BEPOBTBB. 


uaHy  bad  acquired  It,  as  was  snbsequently 
asserted,  then  It  would  not  come  within  the 
arrangement  which  the  plaintiff  claims  was 
made  on  the  25th  of  April,  and  plaintiff  woald 
hare  no  Interest  in  the  profits.  The  referee 
constmed  this  letter  as  an  inquiry  by  the 
plaintiff  concerning  the  nature  of  the  agree- 
ment under  which  the  defendant  and  his  fa- 
ther had  procured  the  right  to  use  the  play 
here.  Whether  the  plaintiff,  upon  Ills  own 
theory,  would  be  entitled  to  share  in  the 
profits  depended  entirely  upon  the  fact  that 
the  defendant  or  his  father's  firm  had  "par- 
chased"  it,  within  the  meaning  of  that  term, 
as  applied  to  such  transactiona.  It  was  for 
tbe  purpose  of  getting  light  on  that  point  that 
the  inquiry  was  made,  according  to  the  view 
that  the  referee  took  of  the  case.  This  con- 
struction is  certainly  quite  as  reasonable  and 
probable  as  the  one  urged  by  the  defendant, 
and,  under  all  the  circumstances,  It  would  be 
quite  Impossible  for  any  appellate  court  to  say 
that  In  this  respect  the  referee  committed  an 
error. 

2.  It  appears  that  the  plaintiff  and  the  de- 
fendant were  sued  as  partners  upon  one  of 
the  contracts  made  by  them  with  an  actress 
who  had  been  engaged  to  participate  in  the 
play.  The  complaint  in  tbe  action  alleged  a 
partnership,  and  the  answer,  which  was  veri- 
fied by  both  d^endants,  denied  the  allega- 
tion. But  it  was  shown  that  the  defendant 
had  retained  the  attorneys  to  interpose  the 
defense,  and  that  the  pleading  drawn  by  them 
was  taken  by  a  clerk,  who  was  also  a  notary, 
to  the  plaintiff,  while  ill  at  his  house,  and,  upon 
being  assured  that  the  defendant  bad  signed 
it,  plaintiff  concluded  that  It  was  all  right,  and 
he  then  signed  the  verification  without  appre- 
ciating the  real  scope  and  effect  of  the  denial. 
How  far  the  plaintiff's  signature  to  that  pa- 
per under  such  circumstances  was  to  be  con- 
sidered as  a  contradiction  of  his  version  of 
what  took  place  In  the  private  room  on  the 
25th  of  April  was  a  question  for  the  referee. 
He  arrived  at  the  conclusion  from  all  the  cir- 
cumstances attending  the  signature  that  it  did 
not  impeach  his  testimony  In  this  case,  and  It 
was  not,  we  think,  open  for  an  appellate  court, 
upon  review  of  his  decision,  to  say  that  he 
committed  an  error  in  that  respect. 

3.  It  is  urged  by  the  learned  counsel  for  the 
defendant  that  the  agreement  of  April  25th, 
as  claimed  by  the  plaintiff.  Is  so  absurd  and 
unconscionable  that  it  cannot  be  imputed  to 
any  reasonable  or  prudent  man.  This  asser- 
tlon  will  not  bear  a  very  close  examination. 
It  is  no  more  improbable  that  there  was  an 
agreement  to  divide  tbe  profits  of  this  play 
than  it  would  be  to  suppose  that  there  was 
a  like  agreement  to  share  the  profits  of  the 
other  plays  mentioned,  In  which  such  an 
arrangement  not  only  existed,  but  was  car- 
ried out.  Whether  an  agreement  is  wise 
or  unwise  Is  not  always  to  be  determined 
by  the  results,  but  by  the  lights  which  the 
parties  have  when  they  ^ter  Into  it  On  tbe 
SSQx  of  April,  1887,  It  was  not  known  and 


could  not  be  foreseen  that  the  play  In  qnes- 
tlon  could  be  procured  at  all.  Much  less  could 
the  defendant  have  anticipated  the  phenom* 
enal  financial  success  that  attended  its  pro- 
duction. It  Is  only  by  a  process  of  looking 
backward  at  a  series  of  fortunate  events,  that 
could  not  be  foreseen  when  the  alleged  part- 
nership agreement  was  made,  that  any  color 
can  be  given  to  tbe  assertion  that  the  agree- 
ment Imputed  to  tbe  defendant  was  So  reck- 
lessly imprudent  as  to  be  Inoedtble.  And 
even  then  It  Is  difficult  to  see  what  ground 
there  Is  for  imputing  to  the  defendant  any 
lack  of  good  Judgment  or  business  capacity 
In  making  the  agreement  found  by  the  referee 
as  he  has  Interpreted  and  enforced  IL  Per- 
haps this  agreement  wiU  be  better  tested  by 
looking  at  tbe  benefits  which  the  defendant 
derived  from  the  contract,  even  under  the  de- 
cision of  the  referee.  He  or  his  firm  got  all  the 
profits  of  tbe  play  In  Boston  and  New  York, 
amounting,  it  Is  said,  to  over  $30,000,  rince 
the  referee  refused  to  relieve  the  plaintiff 
from  his  offer  to  waive  any  claim  to  this  part 
of  the  fund.  This  certainly  was  a  most  fa- 
vorable ruling  for  the  defendant  He  receiv- 
ed $10,000  more  in  percentages  on  the  collec- 
tion of  the  royalties  under  the  contract  with 
Mrs.  Burnett,  which  he  was  doubtless  entitled 
to.  Under  the  judgment  of  tbe  referee,  he  is 
allowed  to  retain  over  $60,000  more,  repre- 
sentii^  one-half  the  net  profits  of  exploiting 
the  play  In  the  country,  outside  New  York 
and  Boston.  A  contract  that  has  yielded  over 
$100,000  In  cash  to  the  defendant,  or  bis  firm, 
over  and  above  all  expenses,  besides  one-quar- 
ter of  the  net  profits  of  the  Broadway  Thea- 
ter, cannot  very  well  be  called  a  wild  or  Im- 
prudent business  venture.  The  net  profits  de- 
rived from  exploiting  the  play  In  the  country, 
outside  the  two  cities  named,  were  over  $120,- 
000,  and  tbe  referee  has  awarded  half  that 
sum  to  the  plaintiff.  The  contention  that 
this  result  deprives  tbe  defendant  of  every 
dollar  of  tbe  profits  of  the  play  is  equally  un- 
founded. That  ai^ument  is  based  upon  the 
fact  that,  under  bis  partnership  with  bis  fa- 
ther, be  is  entitled  to  only  half  tbe  profits  of 
that  business,  and  It  Is  assumed  that  tbe  $60,- 
000  which  he  receives  under  tbe  Judgment 
must  go  to  his  father.  How  tbe  defendant 
and  his  father  Will  divide  between  themselves 
we  cannot  know,  and  It  Is  not  very  material. 
It  is  quite  clear,  however,  that  the  defendant 
had  power  to  make  the  agreement  of  April 
25tb,  and  to  use  the  plays  which  his  firm  own- 
ed or  controlled  In  carrying  it  out;  and,  if  it 
was  made,  his  firm,  as  such,  would  t>e  enti- 
tled, not  to  all,  but  to  half,  the  net  profits. 

4.  The  defendant  also  produced  witnesses 
who  testified  to  tbe  plaintiff's  admissions  or 
declarations  to  the  effect  that  he  had  no  In- 
terest In  the  play  outside  the  Broadway  Thea- 
ter, and  proof  was  given  of  various  acta  of 
the  plaintiff,  such  as  allowing  tbe  defendant 
to  receive  and  retain  the  whole  proceeds  of 
the  business,  which  It  is  claimed  are  Incon- 
sistent with  tbe  existence  of  the  partnership 
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agreement  It  Is  quite  aigniflcftnt  that  tbese 
declarations  and  acts  were  after  the  ISth  at 
'October,  1888,  when  the  plalntlS  was  led  to 
believe  by  the  statements  of  the  defendant 
and  bis  father  that  the  play  was  acquired  In 
such  a  way  that  be  was  not  entitled  to  share 
in  the  profits.  After  that  date,  the  plaintiff's 
conduct  for  a  time  would  Indicate  that  he  had 
abandoned  all  claim  to  any  Interest  In  the 
play;  but,  on  discovery  of  the  contract  with 
Mrs.  Burnett,  the  claim  was  revived  and 
pressed  until  the  conmiencement  of  this  ac- 
tion. 

It  Is  said  that  the  circumstance  that  the 
alleged  agreement  of  April  25th  was  not  re- 
duced to  writing,  when  it  appears  that  all  the 
other  partnership  transactions  were,  goes  far 
to  discredit  the  plaintiff.  But  It  is  not  true 
that  there  was  any  written  partnership  agree- 
ment concerning  the  other  plays  referred  to 
where  the  profits  were  actually  divided.  In 
each  ease  there  was  a  receipt  by  the  plaintiff 
to  the  defendant  for  a  specific  sum  of  money 
stated  to  be  In  full  of  his  half  of  the  profits 
in  a  designated  play.  The  same  written  evi- 
dence of  the  partnership  would  doubtless  be 
forthcoming  In  respect  to  the  play  In  question 
had  there  been  an  actual  division  of  profits, 
as  there  was  In  the  cases  referred  to.  There 
were  some  other  facts  and  circumstances 
urged  on  both  sides  as  bearing  on  the  dis- 
puted fact,  but  it  is  not  necessary  to  consider 
them.  It  Is  quite  sufficient  to  say  that  If  they 
were  all  presented,  and  set  off,  one  against 
the  other,  the  great  weight  and  preponderance 
of  proof  would  not  be  in  the  defendant's  favor. 

From  this  review,  we  are  convinced  that 
the  findings  of  the  referee'  were  not  so  de- 
cidedly against  the  weight  of  evidence  as  to 
warrant  the  court  in  reversing  his  conclu- 
sions. It  fs  evident  from  his  opinion,  which 
appears  in  the  record,  that  the  case  was  care- 
fully considered.  It  was  his  duty  to  weigh 
the  evidence,  to  determine  the  credibility  of 
witnesses,  to  give  construcUon  to  various  let- 
ters and  documents,  acts  and  declarations  of 
the  parties;  and  when,  through  these  pro- 
cesses, facts  are  once  determined  with  rea- 
sonable fairness  and  regard  for  the  evidence, 
they  must,  under  our  system  of  jurispru- 
dence, be  deemed  to  be  settled  for  all  pur- 
poses of  the  litigation. 

The  order  of  the  court  below  states  that  the 
reversal  was  upon  the  law  and  the  facts, 
but  in  the  opinion  no  question  of  law  Is  dis- 
cussed or  even  mentioned.  It  Is,  neverthe- 
less, true,  as  the  learned  counsel  for  the  de- 
fendant contends,  that  be  is  entitled  to  sus- 
tain the  reversal  In  this  case  upon  any  ques- 
tion of  law  disclosed  by  the  record.  This 
renders  it  necessary  to  notice  some  legal  prop- 
ositions that  appear  In  the  briefs  of  counsel, 
and  were  discussed  at  the  argument  These 
questions  are  presented  by  exceptions  that 
have  been  carefully  considered.  Many  of 
ithem  relate  to  the  form  of  the  action,  while 
others  were  taken  to  rulings  upon  the  trial 


under  which  evidence  «u  admitted  or  ex- 
cluded. 

The  verbal  agreement  of  partnership  found 
by  the  referee  was  valid.  It  cannot  be  at- 
tacked for  want  of  consideration,  or  as  lack- 
ing in  definlteneas  and  certainty.  It  was  car- 
ried out  by  the  parties,  though  in  the  end 
the  defendant  assumed  the  entire  manage- 
ment, and  excluded  the  plaintiff  from  sharing 
In  the  benefits.  The  objection  that  the  agree- 
ment was  void  under  the  statute  of  frauds, 
as  one  not  to  be  performed  within  one  year, 
Is  not  well  taken.  No  such  defense  was 
pleaded.  Crane  v.  Powell,  139  N.  T.  379,  34 
N.  E.  911;  Matthews  v.  Matthews,  154  N.  T. 
288,  48  N.  B.  531.  It  Is,  at  least,  quite  doubt- 
ful whether  the  statute  of  frauds  has  any 
application  whatever  to  oral  partnership 
agreements.  Ooleman  v.  Eyre,  45  N.  Y.  39; 
Wahl  V.  Bamum,  116  N.  T.  87,  22  N.  B.  280; 
Traphagen  v.  Burt  67  N.  T.  30.  Certainly 
not  when  the  agreement  has  been  wholly  or 
partially  executed.  But,  if  it  has,  the  only 
effect  it  could  have  upon  the  agreement  found 
by  the  referee  was  to  convert  It  Into  a  part- 
nership at  will.  Wahl  V.  Bamum,  supra. 
Such  a  partnership  exists  until  something  Is 
done  to  dissolve  It  Lhidl.  Partn.  571.  The 
plaintiff  was  not  obliged  to  bring  an  action 
for  dissolution.  A  partner  In  a  going  con- 
cern may  bring  an  action  In  equity  to  call 
his  co-partner  to  account  and  to  compel  him 
to  act  In  conformity  with  the  agreement; 
and  an  accounting  may  be  had  without  dis- 
solution, to  enable  him  to  obtain  his  share  of 
the  partnership  profits,  from  the  benefits  of 
which  he  has  been  excluded.  Traphagen  v. 
Burt,  supra;  LIndl.  Partn.  478,  492,  494,  495; 
Falrthome  v.  Weston,  3  Hare,  387;  Richards 
V.  Davles,  2  Buss.  &  M.  347;  Somerby  v. 
Bnntln,  118  Mass.  279;  Leavitt  v.  Investment 
Co.,  4  C.  C.  A,  425,  54  Fed.  439.  The  action 
1b  not'  for  specific  performance  of  a  verbal 
uncertain  agreement  but  for  an  accounting 
concerning  the  profits  of  a  transaction  which 
has  been  executed,  though  it  may  be  that  the 
defendant  excluded  the  plahitlff  from  pa> 
ticipating  in  the  execution. 

The  defendant's  father  and  partner,  Samuel 
French,  was  not  a  necessary  party  to  the 
action.  The  defendant  and  the  plaintiff,  as 
individuals,  were  the  only  parties  to  the  part- 
nership agreement  found  by  the  referee.  The 
secret  or  undisclosed  arrangement  between 
the  defendant  and  his  father,  as  members  of 
another  firm,  could  not  affect  the  rights  of 
the  parties  to  this  action.  Burnett  v.  Sny- 
der, 81  N.  T.  550;  Id.,  76  N.  Y.  349;  Lhidl. 
Partn.  460. 

The  division  of  profits  was  properly  made 
according  to  the  terms  of  the  agreement  be- 
tween the  parties  to  the  action,  and  without 
regard  to  the  Interest  which  the  defendant 
had  in  his  father's  firm  upon  an  accounting 
between  themselves.  There  Is  not  we  think, 
any  substantial  merit  in  the  suggestion  of  the 
learned  counsel  for  the  defendant  that  the 
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BirreemeDt  tonnd  was  a  fraud  npon  the  Broad- 
way Theater  or  any  of  Its  shareholders,  or 
that  the  plaintiff  Is  concluded  by  any  es- 
toppel, or  that  a  tender  or  offer  tn  his  com- 
plaint to  pay  the  expenses  of  procuring  and 
exploiting  the  play  was  an  Indispensable  pre- 
requisite to  his  right  to  maintain  the  action. 
The  defendant's  rights,  in  these  respects,  have 
been  rery  fully  protected  in  the  accotmtlnff 
and  Judgment 

This  was  an  equity  case,  and  the  disputed 
fact  In  issue  was  of  such  a  character  that 
the  referee  was  warranted  in  admitting  every 
act  or  declaration  of  the  parties  preceding 
or  following  the  alleged  agreement  of  April 
26th  that  could  throw  any  light  upon  what 
really  took  place  on  that  occasion.  Consld- 
erahle  latitude  of  Inquiry  must  be  allowed 
upon  the  trial  of  such  an  issue.  After  exam- 
ining tlie  exceptions  to  the  admission  or  ex- 
clusion of  evidence,  we  are  satisfied  that  none 
of  them  present  any  question  of  sufficient  im- 
portance to  Justify  the  direction  of  a  new 
trial.  So  much  of  the  order  of  the  general 
term  as  reverses  the  Judgment  in  favor  of 
the  plaintiff,  and  directs  a  new  trial,  should 
be  reversed,  and  the  Judgment  etftered  on  the 
report  of  the  referee  affirmed,  with  costs  to 
the  plaintiff  in  all  courts.  All  concur,  except 
PARKER,  C.  J.,  not  sitting.  Ordered  accord- 
ingly. 

(167  N.  T.  W) 

BAHBS  VACUUM  BRAKE  00.  T. 
PROSSBB  et  al. 

(Court  of  ideals  of  New  York.   Nov.  22, 
1888.) 

PsilfCIPAL  AND  AOBNT— AKNULM KMT  Or  COHnAOt 

—CoilMi88io!ta— Accord  and  Satis- 
FACTtoif— Trial. 

1.  A  flndlDg  of  the  general  tenn  on  conflicting 
evidence  is  conclaslve. 

2.  A  manufacturing  company  contracted  with 
defendants  as  agents  to  sell  its  product  on  com- 
mission. Defendants  subseq^ucntly  leased  the 
plant  and  went  into  posaeBBios,  when  certain 
stockholders  sued  to  set  aside  the  lease.  The 
suit  was  settled,  and  a  new  agreement  made, 
canceling  the  former  contract,  and  providing 
for  the  collection  by  defendants  of  outstanding 
accounts,  and  that  all  unexecuted  orders  were 
to  be  filled  through  defendants,  as  sales  agents, 
as  before.  There  was  no  reference  to  commis- 
sions In  the  new  contract  Bdd,  that  defend- 
ants were  not  entitled  to  commissions,  since 
they  were  neither  expressly  nor  impliedly  re- 
served in  the  contract  of  rescission. 

3.  Defendants  were  engaged  In  collecting 
money  as  agents  of  plaintiff,  and  from  time  to 
time  made  remittances,  deducting  commissions. 
Plaintiff  accepted  the  remittances,  but  object- 
ed to  the  retention  of  commissions,  of  which 
he  notified  defendants,  and  continued  to  so 
object  as  accounts  were  rendered  in  which  com- 
missions were  charged.  He  subsequently  sued 
for  such  ccHnmissions.  ffeld,  that  there  was  no 
accord  and  satisfaction  precluding  a  recovery. 

Appeal  from  supreme  court,  general  term. 

Fourth  department 

Action  by  the  Eames  Vacuum  Brake  Com- 
pany against  Thomas  Prosser  and  another. 
From  a  Judgment  of  the  general  term  (34  N. 
7.  Supp.  .368)  affirming  a  Judgment  on  a  re* 


port  of  a  referee  In  favor  of  plaintiff,  de- 
fendants appeal.  Affirmed. 

Watson  M.  Rogers  and  John  Lansing,  tar 
appellants.    Eion  R.  Brown,  for  respondent 

ELAIGHT,  J.  The  plaintiff,  a  corporation, 
is  engaged  In  the  manufacture  of  air  brakes. 
In  1877  it  entered  hito  a  contract  with  the 
defendants  whereby  it  appointed  tbem  sole 
agents  throughout  the  United  States  and 
Canada  for  the  sale  of  all  the  brakes  made 
by  the  company;  the  defendants  to  receive 
for  their  services  10  per  cent  of  the  net  re- 
ceipts, to  be  deducted  on  the  receipt  of  the 
price  paid  to  them  on  such  sales.  In  June, 
1882,  the  defendants  leased  from  the  plaintiff, 
in  the  absence  of  the  president  of  the  com- 
pany, aU  its  property,  real  and  personal.  In- 
cluding Its  plant  for  the  manufacture  of 
brakes,  and  entered  Into  the  possession  there- 
of. Soon  afterwards  Frederick  W.  Rames,  thtf 
president  and  Martha  S.  Eames,  as  stock- 
holders in  the  company,  brought  an  action 
against  the  defendants  to  set  aside  the  lease 
as  ultra  vires.  This  action  resulted  In  a 
Judgment  of  ouster  against  the  defendants. 
An  ^peal  was  then  taken  to  the  general 
term,  and  during  the  pendency  of  ttiat  appeal, 
and  on  the  23d  day  of  May,  1883,  the  par- 
ties entered  into  a  written  agreement  in  and 
by  which  the  suit  was  setUed,  the  contract 
of  1877  canceled,  and  all  of  the  property  of 
the  company  obtained  by  the  defendants 
through  the  lease  retransferred  to  the  com- 
pany, Including  all  stock  and  materials  manu- 
factured and  in  process  of  manufacture,  and 
ail  orders  received  for  goods  not  filled  in  full, 
together  with  orders  which  might  be  there- 
after received  by  the  defendants,  growing  out 
of  their  connection  with  the  business.  This 
agreement  was  In  consideration  that  the  plain- 
tiff "pay  to  the  said  Prossers  for  their  ad- 
vances tn  said  business  and  for  said  property 
as  follows:  The  said  company  .to  give  to 
the  said  Prossers  Its  note,  dated  May  19, 1883, 
on  Interest  at  four  months,  to  be  satisfac- 
torily Indorsed,  for  the  amount  due  there- 
on on  account  of  advances,  being  ^hereby 
agreed  and  fixed  at  $25,452.96;  said  Pros- 
sers to  hold  said  note,  collect  the  outstanding 
accounts,  and  those  for  orders  unfilled  at  this 
date,  and,  as  fast  as  collections  made,  to  ap- 
ply on  said  note  till  paid,  and  when  note 
is  paid  the  balance  collected  of  said  accounts 
to  be  paid,  and  those  not  collected  be  trans- 
ferred to  the  company,  and  the  said  com- 
pany to  pay  to  the  said  Prossers  $10,000  in 
cash;  said  note  and  cash  to  be  given  and 
paid  in  fifteen  days  from  this  date;  and, 
upon  such  note  and  cash  being  given  and 
paid,  the  transfers,  assignments,  and  delivery 
of  above  property  to  be  given  by  the  said 
Prossers  as  aforesaid;  the  said  Prossers  to 
use  all  due  diligence  In  collecting  said  ac- 
counts. All  orders  up  to  this  date  unexe- 
cuted to  be  filled  through  the  said  Prossers, 
as  sales  agents,  as  t)efore."  The  $25,452.1)8 
note  was  given  and  the  $10,000  cash  was  paid 
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by  the  plalnttll  In  accozdance  vlth  the  pn>- 
viriong  of  the  agreement;  and  the  Prouen 
collected  from  the  outstanding  accounts,  and 
from  the  acoonnta  on  ordm  which  were  un- 
executed at  the  time  of  the  settlement,  more 
than  sufficient  to  pay  the  $26,452.96  note,  and 
assigned  and  transferred  to  the  plaintiff  the 
property  of  the  company:  but  In  the  collec- 
tions made  by  them  they  retained  10  per 
cent,  as  commissions,  elalntlng  that  they  were 
a  till  entitled  thereto  under  the  contract  of 
1877.  This  action  was  bronght  to  leoora:  ttie 
amount  of  such  commissions. 

The  answer  alleged  that  the  defendants' 
right  to  retain  commissions  was  expressly 
reserved  by  the  contract  of  May  23,  1888; 
that  there  had  been  an  account  stated,  which 
operated  as  a  settlement  between  the  parties; 
that  there  was  a  mistake  In  the  contract  of 
May  23,  188S,  In  not  expressly  reserving  the 
commissions;  and  Judgment,  among  other 
things,  was  asked  that  the  contract  be  re> 
formed  In  that  particular,  and  the  complaint 
dismissed.  The  case  was,  1^  conaent  of  par- 
ties, referred  to  a  referee,  and  upon  the  trial 
there  was  a  sharp  contest  over  the  issue 
raised  with  reference  to  there  being  a  mutual 
mistake  in  the  contract.  Eridei^ce  was  given 
on  behalf  of  the  defendants  to  the  effect  that 
the  understanding  was  that  they  were  to  have 
commissions,  and  equally  as  positive  evidence 
was  given  on  behalf  of  the  plaintiff  that 
commissions  were .  not  to  be  allowed;  tli&t 
the  settlement  was  a  complete  settlement  as 
of  the  date  of  the  instrument,  for  which  the 
defendants  were  paid  a  bonus  of  $10,000;  and 
that  the  accounts  and  unfilled  orders  were 
left  In  the  bands  of  the  defendants  for  the 
putiKwe  of  enabling  them  to  make  collections 
and  satisfy  their  $25,452.08  note.  The  names 
of  several  prominent  and  well-known  law- 
yers appear  among  the  Ust  of  witnesses  sworn 
upon  this  Issue.  The  referee  found  the  facts 
in  favor  of  the  plaintiff,  and  awarded  Judg- 
ment for  the  amount  of  the  commissions,  and 
that  Judgment  has  been  affirmed  In  the  gen- 
eral term.  The- finding  of  the  referee  upod 
that  issue,  having  been  made  upon  a  conflict 
In  the  testimony,  and  having  been  affirmed 
In  the  general  term,  is  final  and  conclusive 
upon  the  parties,  and  leaves  nothing  i^on 
that  issue  whlcb  this  court  haa  the  power  to 
review. 

It  Is  now  contended,  however,  that  the  con- 
tract of  May  23,  18S3.  when  properly  con- 
strued, reserves  to  the  defendants  the  com- 
missions, and  that  no  reformation  of  the  con- 
tract was  necessary.  This  contention  Is  based 
upon  the  concluding  sentence  In  the  control: 
"All  orders  up  to  this  date  unexecuted  to  be 
filled  through  the  said  Prossers,  as  sales 
agents,  as  before."  Prior  to  this,  and  under 
the  contract  of  1877,  the  Prossers  made  sales 
as  agents,  collected  the  moneys  due  upon 
sales  made,  and  retained  therefrom  their  com- 
missions, remitting  the  balance  to  the  plain- 
tiff; and  the  argccoent  is  that  the  provision 
of  the  contract  for  orders  to  be  filled  through 


the  PiossoCT^  as  ssles  agents,  as  be&n»,  en- 
titled them  to  retain  their  commissions  as  be- 
fore. It  wljl  be  observed,  however,  that  noth- 
ing  Is  said  tai  the  contract  about  the  commis- 
wioBM.  It  treats  only  of  flUng  onezecnted 
orders,  and  provides  that  these  ordoa  shall  be 
fined  by  the  Frossors.  as  agents,  aa  before. 
It  has  reference  to  the  manner,  and  the  per- 
sons by  whom,  unexecuted  orders  are  to  be 
filled,  and  remains  silent  with  reference  to 
the  rights  of  the  parties  thereonder.  In  the 
case  of  McCreery  t.  XNty,  U9  N.  T.  1, 23  X.  B. 
198,  Andrews,  3^  in  detlverlm  the  <9inlon  of 
the  court  says:  **Wh6r^  a  contract  Is  re- 
scinded while  In  the  coarse  of  performsnoe, 
any  dalm  In  leqpect  of  pwformance,  or  of 
what  has  been  paid  or  received  thereon,  will 
ordinarily  be  referred  to  the  agreement  of 
reseisskm;  and  In  goieral  no  sndi  dalm  can' 
be  made,  unless  axprenly  or  Impliedly  re- 
served upon  the  resdsslon."  Adoptbut  this 
language  as  correctly  stating  the  mle,  It  Is 
evident  that  the  agreement  of  resclsdon  does 
not  In  this  case  eipressly  reserve  to  the  de- 
fendants the  commissions.  Does  It  Impliedly 
reserve  IhemT  In  determining  this  question 
we  may  properly  take  Into  consideration  tiie 
surrounding  circumstances  under  which  the 
parties  were  acting,  and  the  contents  of  the 
instnuuent  of  which  the  clause  in  question 
forms  a  part  Referring  to  these  circum- 
stances, we  find  the  parties  to  have  been  en- 
gaged  in  a  slutrp  litigation,  and  then  in  the 
act  of  effecting  a  settlement  The  plaintiff 
was  to  pay  the  defendants,  within  four 
months,  the  amount  of  the  advances  made  by 
them,  which  amounted  to  $25,462.98.  This 
amount  wae  secured  by  a  note,  and  as  col- 
lateral security  for  the  payment  of  the  note 
the  Prossers  were  to  hold  the  outstanding  ac- 
counts, fill  the  uncompleted  orders,  collect  the 
accounts,  and  apply  the  same  In  payment  of 
their  note.  In  addition  to  this,  the  plaintiff 
was  to  pay  the  defendants  $10,000  In  cash. 
The  defendants  agreed,  in  consld^Uon  there- 
for, to  surrender  the  stock  of  the  i^alntiff 
corporation,  which  they  had  theretofore  held 
as  collateral  security  for  advances  made  to 
the  company,  to  cancel  and  surrender  its 
agreement  of  1877,  and  to  transfer  and  assign 
over  to  the  plaintiff  all  stock  and  materials 
manufactured  and  in  process  of  manufacture, 
including  all  not  disposed  of,  which  were 
transferred  and  delivered  to  them  by  the  com- 
pany under  the  lease,  and  which  had  been 
purchased  or  manufactured  in  the  busineas 
since,  and  also  to  transfer  and  assign  to  the 
company  all  orders  received  for  goods  and  not 
filled  In  fun,  together  with  all  orders  which 
may  be  hereafter  received  by  them,  growing 
out  of  their  connection  with  the  business.  It 
is  thus  plain,  from  the  express  wording  of  the 
Instrument,  that  the  unfilled  orders  became, 
and  were  intended  to  become,  the  property  of 
the  plaintiff,  upon  the  execution  of  the  con- 
tract; and,  in  the  absence  of  any  provision 
showing  a  reservation  of  commissions  as  a 
consideration  for  the  transfer  of  the  unfilled 
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orders,  we  thick  It  must  be  assumed  that 
these  orders  were  transferred  to  the  plaintiff 
as  a  part  of  the  consideration  for  which  the 
?10,000  In  cash  was  paid.  We  agree  with  the 
court  below  that  there  is  nothing  In  the  proTl- 
Bions  of  the  contract,  or  in  the  circumstance 
surrounding  the  parties  at  the  time  It  was 
executed,  from  which  It  can  be  said  tbat  the 
referee  erred  In  holding  that  the  commissions 
were  not  Impliedly  reserved  In  the  contract  of 
resclSBlon.  Should  we  treat  the  contract  as 
ambiguous,  and  resort  to  the  parol  testimony 
for  the  purpose  of  ascertaining  the  meaning 
of  the  parties?  Thf  result  would  be  the 
same,  for  we  shontd  then  meet  the  issue  of 
mutual  mistake,  which  has  been  tried  and 
determined;  and  In  which  It  has  been  found 
as  a  fact,  upon  controverted  testimony,  that 
It  was  not  the  Intentton  or  understanding  that 
the.  defendants  Should  bare  commissions  up- 
on these  orders. 

Upon  the  Issue  of  accord  end  satisfaction 
the  referee  has  found  that  the  moneys  re- 
mitted to  the  plaintiff  by  the  defendants,  as 
proved  upon  the  trial,  were  moneys  which  the 
defendants  had  received  as  the  plaintiff's 
agents,  and  that  there  was  no  account  stated 
between  plaintiff  and  the  defendants  as  to 
Items  in  controversy  In  this  action.  It  ap- 
pears from  the  evidence  that  after  the  settle- 
ment was  entered  Into  the  defendants  from 
time  to  time  rendered  statements  to  the  plain- 
tiff, showing  the  amount  of  collections  made 
by  them  and  applied  upon  the  note;  and  In 
such  statements  sales  agents'  commissions  of 
10  per  cent  were  deducted.  No  money  or 
checks  were  transmitted  to  the  plaintiff  with 
these  statements;  none  was  due,  for  the  note 
had  not  at  this  time  been  paid  in  full.  It 
thns  ran  along  until  the  3d  of  August,  when 
the  plaJntltr  wrote  the  defendants,  raising 
objection  to  the  correctness  of  their  state- 
ments In  charging  10  per  cent  commissions, 
and  on  the  3d  of  September  they  again  ob- 
jected to  the  statement  rendered  In  which 
commissions  had  been  charged.  On  the  19th 
of  September,  1883,  tbe  defendants  rendered 
a  general  statement  Including  the  monthly 
statements  theretofore  rendered,  In  which 
they  showed  that  the  amount  of  their  collec- 
tions had  been  sufficient  to  pay  the  note  In 
full,  leaving  a  balance  In  their  hands  of  $5,- 
876.82,  and  concluded  with  the  words,  "Check 
to  balance."  This  statement  and  check  ap- 
pear to  have  been  received  by  the  plaintiff 
on  the  22d  of  September,  1883;  and  on  that 
date  the  plaintiff,  through  Its  secretary, 
writes  the  defendants  as  follows:  "Yours  of 
the  20th,  with  statement  and  cbeck,  received. 
We  object  as  heretofore,  to  the  ten  per  cent, 
commission  you  claim  and  deduct  We  cred- 
It  on  account  of  yonr  check  for  $5,976.82." 
The  note  having  been  paid  In  full  under  tbe 
terms  of  the  contract,  all  of  the  accounts 
then  remaining  were  to  be  transferred  and 
assigned  to  the  plaintiff;  but,  for  some  rea- 
son not  clearly  disclosed,  the  defendants  ap- 
pear to  have  made  some  small  collections 


s 

thereafter,  rendering  statements  therefor, 
and  on  each  statement  remitting  by  check 
the  balance,  after  deducting  commissions. 
This  continued  until  the  2Sth  day  of  Decem- 
ber, when  the  final  transfer  of  accounts  ap- 
pears to  have  l>een  made.  In  all  of  the  let- 
ters transmitting  checks,  they  commence 
with  the  phrase,  "Inclosed  please  find  check 
for."  Then  follows  the  name  of  the  account 
with  the  items  collected,  less  the  10  per  cent 
commission.  In  one  oifly  do  we  find  any 
qualification,  and  that  fs  in  the  statement  of 
October  4,  1883,  In  which,  after  the  words, 
"Inclosed  please  find  check,"  follows  the 
statement,  "being  In  full  for  following  bills 
against  Fitchburg  R.  R.,  August  10, 15,  18th." 
The  plaintiff  from  time  to  time  objected  to 
these  statements  on  the  ground  that  com- 
missions were  deducted.  Does  this  amount 
to  an  account  stated,  In  such  a  manner  aa  to 
be  treated  In  law  as  a  settlement  between 
the  parties?  The  referee,  as  we  have  seen, 
has  found  that  It  was  not,  and  his  finding 
has  been  approved  by  the  general  term.  It 
is  contended,  however,  that  the  cases  of  Ful- 
ler V.  Kemp,  138  N.  Y.  231,  33  N.  B.  1034. 
and  Nassoly  v.  Tomllnson,  148  N.  Y.  328,  42 
N.  E.  715,  In  effect  hold  that  the  facts  to 
which  we  have  referred  constitute  an  ac- 
count stated.  In  which  the  plaintiff  Is  deem- 
ed to  have  acquiesced.  In  the  case  of  Puller 
V.  Kemp  a  physician  had  rendered  a  bill  for 
professional  services  of  ¥670.  The  defendant 
on  the  receipt  of  the  bill,  wrote  the  plaintiff, 
questioning  the  justice  of  his  charge,  and  In- 
closing a  check  for  $400,  which  he  stated  was 
to  be  in  fnll  satisfaction  of  the  plaintiff's 
claim.  The  plaintiff  retained  and  collected 
the  check,  and  then  again  sent  a  bill,  char- 
ging the  same  amount  as  before,  and  credit- 
ing thereon  $400.  The  defendant  thereupon 
wrote  him,  stating  that  the  check  was  sent 
him  In  full  satisfaction;  that  he  did  not  rec- 
ognize the  plaintiff's  right  to  retain  it  and 
repudiate  the  condition,— and  requested  him 
either  to  return  the  money,  or  to  retain  It 
upon  the  condition  named.  To  this  letter  the 
plaintiff  made  no  reply,  bnt  subsequently 
brought  an  action  to  recover  the  balance.  In 
that  case  It  was  held  that  there  was  an  ac- 
cord and  satisfaction;  that  upon  the  receipt 
of  the  last  letter  the  plaintiff  had  the  alterna- 
tive of  a  restoration  of  the  money,  or  tbe 
extinguishment  of  the  debt;  that  by  its  re- 
tention his  claim  became  canceled.  In  Nas- 
soly V.  Tomllnson  the  defendant  wrote  the 
plaintiff,  inclosing  a  check  for  $800,  as  his 
commission  on  the  sale  of  real  estate.  He 
concluded  his  letter  with  the  request  that 
the  plaintiff  sign  and  return  the  Inclosed 
voucher,  which  wss  a  receipt  In  full  for  his 
commlsslona.  To  this  the  plaintiff  answered: 
"I  do  not  know  what  you  mean  by  sending 
me  a  check  for  $300.  I  want  my  6  per  cent 
commission  on  the  $30,000."  No  reply  was 
made  by  the  defendant  to  this  letter,  although 
one  was  requested.  Subsequently  the  plain- 
tiff saw  the  defendant,  and  asked  him  what 
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he  meant  by  sendliiff  a  <die<^  for  9800.  and 
told  htm  be  wanted  5  per  cent  commlnlon, 
and  that  that  was  the  nndentandlng  between 
them.  The  defendant  thea  told  blm  that  he 
would  not  give  one  cent  mote,  that  he  was 
only  entitled  to  the  9800,  and  that  Ua  check 
had  paid  that.  The  gaalntlfr  retained  the 
check  tor  seren  months,  and  then  drew  the 
money  on  It;  and  wrote  the  defendant,  in- 
cloBlng  a  receipt  for  9300,  as  part  imyment 
for  hli  sen-Ices,  and  hulsted  on  bis  being 
paid  the  balance  claimed  by  him.  The  de> 
fendant  answered  back,  adcnowledghig  the 
receipt  of  the  letter,  and  stating  Uiat  he  shoold 
consider  the  payment  in  full  for  all  commis- 
sions. Plaintiff  did  not  return  or  offer  to  re- 
turn the  money  paid  to  him,  but  snbseqnent- 
ly  brought  an  action  to  recover  the  balance 
which  he  claimed  to  be  his  dae.  l^s  court 
held  that  the  retention  of  thfa  check  was  an 
accwd  and  satlstectlon,  following  the  case  of 
FnUer  t.  Kemp.  In  those  cases  the  doctrine 
at  accord  and  satisfaction  was  carried  to  the 
extreme  limit  and  it  la  not  our  purpose  to 
farther  extend  the  rale.  In  those  cases  there 
were  dlqrated  dalmSi  and  the  checks  were 
deemed  to  have  been  offered  in  each  Instance 
as  a  settlanent,  and  uMer  soch  circumstan- 
ces that  the  plaintiff  could  not  well  accept 
and  retain  the  money  without  being  deemed 
to  hare  acQulesced  in  the  settlement  pro- 
posed. In  the  case  under  consideration  we 
hare  no  such  tender  of  checks  as  a  settle- 
ment between  the  parties.  ,  Tbe  one  case 
(that  of  October  4th)  in  which  the  words 
"settlemoit  In  full"  appear  has  reference  to 
being  in  full  of  the  Fitchbnrg  acconnt  for 
tbe  da^  named,  and  not  t»  a  settlement 
between  the  plaintiff  and. defendants  of  the 
controversy,  between  tiiem.  It  Is  true  that 
an  account  stated  Is  conclusive  upon  the  par- 
ties to  it,  unless  Impeached  tor  fraud  or  mis- 
take; hut  the  debtor  and  creditor  must  mu- 
tual^ agree  as  to  the  allowance  or  disallow- 
ance of  their  respective  claims,  and  as  to  the 
balance  steuck  upon  the  final  adjustment  of 
the  accounts  and  demands  on  both  sides. 
Their  minds  must  meet  In  makhig  the  agree* 
ment,  the  same  as  In  other  agreements.  It 
need  not  be  by  direct  and  express  assent,  but 
such  assent  may  be  implied  from  the  drcum- 
atances.  If  one  party  presents  his  acconnt 
to  the  other,  and  the  latter  makes  no  objec- 
tion, it  may  be  Inferred  that  be  Is  satisfied 
with  and  assents  to  It,  as  correct  If  an  ac- 
count be  made  up  and  transmitted  by  one 
party  to  tiie  other,  and  the  latter  keeps  It  for 
a  considerable  time  without  making  any  ob- 
.Jectlon,  he  is  deemed  to  have  acquiesced  In 
it;  bnt  there  must  be  proof  in  some  form  of 
an  express  or  implied  asBent  to  tbe  account 
rendered  by  one  party  to  another,  before  the 
latter  can  be  held  to  be  bo  far  concluded  tbat 
he  can  Impeach  It  only  for  fraud  or  mistake. 
Stenton  v.  Jerome,  64  N.  T.  480;  Lochwood 
V.  Thome,  11  N.  T.  170, 18  N.  Y.  285;  Young 
V.  Hill,  07  N.  T.  162;  Qulncey  v.  White,  63 
N.  Y.  877.   Ordinarily  the  retention  of.  a 


check  Inclosed  In  a  letter  which  refers  to  the 
amount  as  the  balance  doe  on  accounts  be- 
tween tbe  parties  will  not  be  held  to  be  an 
accord  and  satisfaction,  so  as  to  bar  an  action 
for  the  balance  due.  McKay  v.  Myers,  168 
Mass.  312,  47  N.  B.  98;  Day  v.  McLea,  22  Q. 
B.  Dlv.  610.  It  is  only  In  cases  where  a  dis- 
pute has  arisen  between  the  parties  as  to  the 
amount  due,  and  a  check  Is  tendered  on  one 
side  In  full  satisfaction  of  the  matter  In  con- 
troversy, that  the  other  party  will  be  deem- 
ed to  have  acquiesced  hi  the  amount  offered 
by  an  acceptance  and  a  retention  d  the 
check.  Nassoiy  v.  Tomllnson,  supra;  Ful- 
ler V.  Kemp,  supra.  In  this  case  the  defend- 
ants were  engaged  In  collecting  money  for 
the  plaintiff.  Their  character  was  that  of 
agents.  From  time  to  time  Uiey  remitted 
balances  to  the  plaintiff.  It  was  the  i^aln- 
tiff's  money.  It  objected  early  to  the  reten- 
tion of  commlHilons  by  the  defendants,  and 
continued  snch  objections  throi^h  several 
months,  to  neariy  every  account  rendered  In 
which  commissions  were  charged.  We  think 
the  court  below  properly  held  that  no  accord 
and  satisfaction  was  established.  The  Judg- 
ment should  be  affirmed,  with  costs.  All  con- 
cur, except  O'BRIEN  and  VANN,  JJ.,  not 
vothig.  and  MABTIN,  X,  not  altttaig.  Judg- 
ment affirmed. 


(1G7  N.  T.  281) 

GANDA  V.  TOTTEN. 

(Court  of  Appeals  of  New  York.   Nov.  22. 
188a) 

Statcti  ov  Fbadds— FABOL  CoXTaAOT— SPBOiriO 
PiaroRiuiTCB. 

Defeo'dant  Terballr  promised  the  owner  of 
a  dower  interest  in  land  about  to  be  Judicially 
sold  that  he  would  bid  it  in,  dad  recoovey  it  to 
her.  After  the  sale,  he  accepted  fvom  her  the 
amount  of  the  bid,  and  deposited  It  with  his 
other  moneys,  and  permitted  her  to  pay  taxes, 
insnrance,  and  Interest,  and  to  make  repairs, 
but  afterwards  refused  to  reconvey.  Held,  that 
there  was  such  a  part  performance  as  took  the 
contract  ont  of  the  statute  of  franda;  and 
hence  equity  would  compel  him  to  recoovey. 
nnder  2  Rev.  St.  (let  Ei.)  p.  135,  1 10.  authorix- 
tn^  enforcement  of  parol  contracts  partly  per- 
formed. 

Appeal  from  supreme  court,  general  term. 
Second  department. 

Bill  by  Lizzie  J.  Canda  against  John  Totten. 
From  a  decree  of  the  general  term  (33  N.  Y. 
Supp.  962)  reversing  a  judgment  for  plaintiff, 
she  ap[>ealB.  Reversed. 

George  T.  Brower,  for  appellant  Julius  H. 
Seymour,  for  mpondent 

PARKER,  G.  J.  As  the  reversal  of  tiie  qie- 
clal  term  was  upon  tbe  law.  and  not  upon  the 
facts,  we  are  to  Inquire  whether,  under  tbe 
most  favorable  view  of  the  evidence  upon 
which  the  spedal  term  based  Its  Judgment,  It 
can  be  supported.  Onr  conclusion  is  that  the 
reversal  was  error,  evidently  due  to  the  fact 
that  the  appellate  tribunal  did  not  so  thor- 
oughly appreciate  as  did  the  specif  term 
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some  portlonB  of  the  evldeoce.  The  former 
court  treated  the  case  as  it  the  plaintiff,  bar- 
ing no  Interest  In  oertaln  real  estate  about  to 
be  sold  at  public  auction,  made  an  arrange- 
ment with  the  defendant  by  which  he  agreed 
to  purchase  the  property,  pay  for  It,  and  sub- 
sequently ccnTey  It  to  plaintiff  upon  the  re- 
ceipt of  the  amount  paid  by  blm,  which 
agreement  the  defendant  refused  to  carry 
out  after  his  purchase  of  the  property.  If 
that  were  a  correct  statement  of  the  facta  of 
this  case,  then  the  assertion  that  Ryan  t.  Dox, 
37  N.  7.  307,  "Is  so  unlike  the  present  one  as 
to  be  Incapable  of  application  here,"  would 
have  some  support;  for  in  that  case  the  plain- 
tiff did  own  the  fee  of  the  property  which 
was  sold  under  a  Judgment  of  foreclosure, 
while  this  plaintiffs  Interest  consisted  of  an 
Inchoate  right  of  dower.  But  we  proceed  to 
an  examination  of  the  pregnant  facts  which 
this  record  contains;  for.  when  tliat  Is  done, 
the  law  of  the  case  vUl  not  be  found  to  be 
difficult . 

The  plaintiff's  husband,  John  M.  Canda, 
made  a  general  assignment  for  the  benefit  of 
creditors,  by  which  Instrument  there  passed 
to  the  assignee  the  title  to  certain  pieces  of 
real  estate,  each  of  which  was  Incumbered 
by  mortgage,  and  subject  to  the  Inchoate 
right  of  dower  of  this  plahitlff.  This  real 
estate  was  In  due  course  advertised  for  sale 
by  the  assignee  at  a  public  auction  to  be  held 
on  the  15th  day  of  February,  18&1;  and  the 
plaintiff,  after  consultation  with  her  husband, 
concluded  that,  If  some  of  the  property  thus 
to  be  sold  should  go  at  a  low  price,  then  It 
would  be  adylsable  for  her  to  purchase  it. 
They  concluded  that  some  third  person  had 
better  do  the  bidding,  and  the  "defendant 
came  promptly  to  the  mind  of  Mr.  Canda  as 
the  best  person 'to  Intrust  with  the  matter, 
because  of  tbelr  Intimate  personal  relations, 
to  which  was  added  the  fact  that  the  defend- 
ant had  been  under  business  obligations  to 
Mr.  Canda,  which  were  of  eiceedlngly  great 
Taiue  to  him.  And  so  It  happened  naturally 
that  shortly  afterwards  Mr.  Canda,  at  the  re- 
quest of  the  plaintiff,  called  upon  his  old 
friend,  this  defendant,  and  (quoting  his  own 
laDguage)  "told  him  the  assignee  was  going 
to  sell  some  property  In  Brooklyn.  I  didn't 
think  It  would  fetch  very  much.  It  was  em- 
barrassed,—my  wife's  right  of  dower,  mort- 
gages, etc.;  and  she,  If  it  didn't  bring  too 
much,  had  concluded  to  buy  It  We  had 
beeu  cogitating,  thinking  how  It  had  better 
be  done,  and  concluded  that  we  would  ask 
him  to  buy  It  for  her."  In  reply,  defendant 
"said  he  would  do  anything  of  the  kind  he 
•could  for  me;  that  he  considered  that  I  had 
benefited  him  a  great  deal;  that,  when  he 
was  not  worth  a  cent  in  the  world,  I  befriend- 
ed him,  trusted  him.  •  •  Five  days  be- 
fore the  sale,  Mr.  Canda  again  called  on  the 
defendant  to  talk  the  matter  over,  and,  upon 
being  asked  If  he  would  buy  the  property  for 
Mrs.  Canda,  said  "be  would  do  so;  and  he 
flayi,  1  have  got  tiie  money  to  put  in  It,' " 


to  which  Mr.  Canda  replied,  "You  won't  have 
to  put  any  money  into  it  for  a  day  or  two, 
and  Mrs.  Canda  will  manage  to  raise  the  mon- 
ey. Ton  won't  be  out  any  money."  One 
other  meeting  was  had  betwe^  the  parties,  on 
the  day  of  the  sale,  at  which  time  the  de- 
fendant was  furnished  with  estimate  of  the 
prices  which  Mrs.  Cauda  was  willing  to  pay 
for  the  property;  and  with  the  promise  to  buy 
the  property  for  the  plaintiff,  if  It  could  be 
bought  at  the  prices  fixed  by  her,  or  less,  he 
started  for  the  place  of  sale,  accompanied  by 
the  plaintUTs  son.  He  had  never  seen  the 
property,  but  promptly  made  bids  upon  the 
pieces  selected  by  the  plaintiff  for  purchase, 
with  the  result  that  the  full  price  of  the  prop- 
erties over  and  above  the  Incumbrances  was 
only  ¥620.  He  paid  down  the  percentage  re- 
quired, and  signed  the  terms  of  sale,  which 
provided  that  the  balance  of  the  purchase 
price  should  be  paid  and  the  deeds  delivered 
at  the  assignee's  office  on  the  27th  day  of 
February.  On  that  day  the  plaUitUTs  son. 
In  her  behalf,  went  to  the  assignee's  office, 
with  $620  in  his  possession,  which  he  Intend- 
ed to  be  used  In  paying  tiie  balance  of  the 
purchase  price,  and  reimbursing  the  defend- 
ant for  the  percentage  he  had  advanced  on 
the  day  of  the  sale;  but  the  defendant  had 
been  there  shortly  before  him,  had  taken  the 
deeds  In  his  own  name,  and  gone  away.  The 
day  followli^,  the  plaintiffs  husband  went  to 
the  defendant's  office,  and  banded  him  an 
envelope  containing  $620;  and  he  testified  that 
"Mr.  Totten  opened  the  envelope  and  count- 
ed the  money."  "He  says:  'There  la  not 
enough  here,  Mr.  Canda.'  I  says,  'Why  not? 
It  Is  the  amount  of  the  bid.'  'Well,'  he  says, 
'I  have  paid  for  the  record,— for  recording  the 
deed,-4nd  I  have  been  to  some  expense  for 
car  fare,  lunches,  going  to  Brooklyn,  and  so 
forth,  $7  for  recording  the  deeds,  and  some 
other  little  expenses.'  And  I  took  flO  then 
out  of  my  pocket,  *  *  *  and  I  banded  It 
to  him.  I  says,  "Will  that  cover  all  ex- 
penses?' He  says,  Tes,'  and  be  took  ft" 
The  Court:  "Q.  He  kept  the  money?  A. 
Yes,  sir;  he  kept  the  money."  The  defend- 
ant admits  that  he  took  the  money  and  de- 
posited it  with  other  moneys  In  his  regular 
bank  account  on  that  day.  It  Is  true  that  the 
defendant,  while  testifying,  attempted  to 
make  It  appear  that,  while  he  took  the  money 
and  deposited  It  In  the  bank,  he  protested 
against  taking  it,  and  said  that  he  did  not 
want  It  But  the  trial  Justice  apparently  did 
not  believe  him,  for  in  his  memorandum  of 
decision  he  said,  "Mr.  Totten's  recollection  as 
to  some  matters  was  so  confused  and  contra- 
dictory that  I  cannot  resist  the  Impression 
that  the  idea  of  claiming  the  property  for 
himself  was  an  afterthought"  We  quite 
agree  with  this  conservative  statement  of  the 
trial  Justice;  but,  even  If  we  were  of  quite  a 
different  opinion,  it  would  be  onr  duty  to  ac- 
cept as  true  the  evidence  favorable  to  the 
plaintiff,  in  whose  favor  judgment  was  ten- 
dered,  without  any  attempt  to  find  the  facts. 
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In  aucb  a  case  the  role  Is  the  same  as  that 
which  governs  the  court  In  rerlewlng  a  Judg- 
ment entered  upon  the  Terdlct  of  a  Jury, 
which  Is  that  the  Jnry  must*  be  deemed  to 
have  found  to  be  true  the  evidence  that  Is 
most  favorable  to  the  prevailing  party.  When 
Mr.  Cauda  gave  the  defendant  the  amount  of 
the  purchase  price,  he  aald  to  him,  "I  vrill 
have  a  deed  prepared,  and  give  it  to  you;"* 
to  which  the  defendant  replied,  "Very  well." 
Two  or  three  days  later,  Mr.  Cauda  took  the 
deed  he  had  prepared  to  the  defendant's  office, 
and,  Bitting  down  at  a  desk,  be  asked  the  de- 
fendant what  consideration  he  should  put  in 
the  deed;  to  which  inquiry  defendant  re- 
plied: "I  suppose,  the  amount  bidden,— the 
amount  of  the  purchase;"  and  almost  imme- 
diately afterwards  he  got  In  bis  wagon  to  go 
away,  saying:  "I  can't  see  my  wife  to-day. 
I  can't  fix  It  tonSay.  I  bare  got  to  go."  It 
(s  onuecessary  to  give  a  detailed  account  of 
the  efforts  of  plaintiff  and  her  agent  to  get 
the  defendant  to  execute  the  deed.  It  is  suf- 
ficient to  say  he  did  not  execute  and  deliver 
the  deed,  and  finally,  and  before  the  com-' 
mencement  of  this  action,  absolutely  refused 
to  carry  out  his  agreement,  although  he  had 
received  and  retained  the  plaintiff's  money. 
In  an  amount  a  little  exceeding  the  purchase 
price  which  she  had  paid  to  him  In  full  per- 
formance of  her  part  of  the  agreement.  It 
should  also  be  noted  that,  after  the  property 
had  been  struck  down  to  the  defendant  at 
the  q.ssiguee's  sale,  the  plahitlff  paid  Interest 
on  one  ot  more  mortgages,  paid  taxes  and 
Insurance,  and  made  repairs  to  the  buildings; 
and,  she  received  the  rents  collected  until 
some  time  In  May  followhig.  While  there 
was  no  note  or  memorandum  of  the  agree- 
ment In  writing  signed  by  the  parties,  as  re- 
quired by  the  provisions  of  the  statute  of 
frauds,  there  was  performance  of  the  agree- 
ment on  the  part  of  the  plaintiff,  and  accept- 
ance thereof  by  the  defendant;  and  this  fact 
operated  to  take  the  case  out  of  the  statute. 

The  last  section  of  the  title  of  the  Re- 
vised Statutes  relating  to  fraudulent  coarey- 
ances  and  contracts  relating  to  land  pro- 
vides, "Nothing  In  this  title  contained  shall 
be  conetmed  to  abridge  the  powers  of  courts 
of  equity  to  compel  the  specific  performance 
of  agreements,  In  cases  of  part  performance 
of  such  agreements."  2  Rev.  St  (1st  Bd.) 
p.  185,  i  10.  Thus,  the  legislature  declared 
Its  intention  not  to  Interfere  with  that  well- 
recognized  head  of  equity  which  decrees  spe- 
cific performance  of  a  contract  within  the  pro- 
visions of  the  statute  of  frauds,  when  th4 
parol  agreement  has  been  partly  carried  Into 
»ecutIon.  And  tbe  ground  upon  which 
courts  of  equity  have  been  accustomed  to 
grant  relief  by  vray  of  specific  performance 
to  parties  to  an  oral  agreement  who  have 
performed  iu  part  Is  that  otherwise  one  party 
would  be  enabled  to  practice  a  fraud  npon 
the  other,  and  thus  it  would  sometimes  hap- 
pen that  a  statute  intended  to  prevent  frauds 
would  -operate  to  secure  to  one  party  the 


fruits  of  fraud.  2  Story.  Eq.  Jur.  S  769; 
Fonbl.  Eg.  bk.  1,  p.  181.  c.  8,  ft  8;  Browne, 
St  Frauds,  i  438;  Ryan  v.  Dqx,  34  N.  Y.  307, 
and  cases  cited.  In  Ryan's  Case  It  was  de- 
cided that  one  who  by  agreement  purchases 
land  at  a  foreclosure  sale,  for  the  benefit  of 
the  owner  of  the  equity  of  redemption,  at  a 
price  greatly  below  the  value,  cannot  set  up 
tbe  statute  of  frauds  against  the  party  for 
whom  he  purchased;  for  the  law  will  hold 
him  to  be  a  trustee  ex  maleficlo.  But  the 
ground  of  equl^  that  was  Invoked  was  that 
eqiiit?  will  not  permit  the  statute  of  frauds 
to  be  made  an  instrument  of  fraud.  It  is 
contended  that  this  decision  Justified  the  Judg- 
ment of  tbe  special  term,  even  though  full 
performance  on  tbe  part  of  the  plaintiff,  and- 
acceptance  thereof  by  the  defendant  had  not 
been  proved,  Inasmuch -as  this  plaintiff  bad 
on  Inchoate  right  of  dower,  which  consti- 
tuted a  valnable  interest  in  the  lands,  and 
which  it  was  to  her  advantage  to  protect 
against  possible  foreclosure  of  mortgages 
which  might  result  should  the  property  be 
purchased  for  a  nominal  sum  by  persons  who 
should  elect  to  appropriate  the  rents  to  their 
personal  use,  rather  than  use  them  In  paying; 
Interest  and  taxes  and  keeping  tbe  property 
In  repair.  It  is  unnecessary  to  decide  that 
question,  for  the  plaintiff  fully  performed  her 
part  of  tbe  agreement  and  the  defendant  ac- 
cepted It;  and.  In  addition,  upon  tbe  faith  of 
tbe  agreement  she  made  repairs,  paid  taxes, 
insurance,  and "  Interest  on  mortgages.  No- 
case  like  this  one  in  its  facts  can  be  found 
where  a  court  of  equity  has  refused  to  decree 
specific  performance,  or  one  In  which  a  doubt 
has  been  expressed  as  to  the  duty  of  tbe 
court  In  a  like  situation.  In  Levy  v.  Brush, 
4S  N.  Y.  689,  relied  upon  In  the  court  below, 
the  court  refnsed  specific  performance  to  a 
plaintiff  when  the  defendant  had  made  an 
agreement  by  which  the  latter  was  to  buy  in 
his  own  name,  and  enter  Into  a  contract  for 
the  purchase  of  lands,  aiid  pay  from  his  own 
funds  tbe  necessary  amount  for  that  purpose, 
for  the  Joint  benefit  of  both;  plaintiff  to  re- 
imburse him  for  one-half  of  the  money  so 
paid;  the  deed  to  be  taken  in  the  names  of 
tMth.  The  court,  in  holding  that  plaintiff 
was  not  entitled  to  the  assistance  of  equity, 
called  attention  to  the  fact  that  plaintiff  bad 
no  existing  interest  In  the  proper^  at  the 
time  of  the  making  of  the  agreement  nor 
had  he  done  any  act  In  part  performance,  or 
parted  with  anything  under  the  contract 
Said  the  court  "Where  the  party  seeking  per- 
formance has  partly  performed,  or  has,  as  in 
the  case  of  Ryan  v.  Dox,  parted  with  valu- 
able property  upon  tbe  faith  of  the  contract, 
the  case  is  different"  In  the  other  cases  re- 
lied upon  (Lathrop  v.  Hoyt  7  Barb.  59.  Bau- 
man  v.  Holzhansen,  26  Hun,  SOS,  and  Wheel- 
er V.  ReynoUls,  66  N.  Y.  229),  the  element  of 
perfoi-mance  by  one  of  tbe  parties  to  the 
contract,  and  acceptance  by  the  other,  was 
wholly  wanting,  and  for  that  reason  they 
are  not  in  point    Tbe  Judgment  of  the  gen- 
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enl  term  should  be  tevosed,  and  that  of 
the  special  term  affirmed,  with  costs.  All  con- 
cur.  Judgment  reversed,  etc. 


OCT  N.  Y.  244) 

HANNIGAN  v.  LEHIGH  &  H.  B.  RT,  00. 
(Court  ot  Appeals  of  New  York.   Not.  22, 
1898.) 

Beakbman— Injdribs  troh  Coofliko— Absohp- 
nos  or  RiaK— RiTiBW  or  Btjdbscb. 

1.  The  meeting  of  the  drawheads  being  an  or^ 
dinarr  incident  of  coupling  cars.  Injury  to  a 
brakeman,  while  making  a  coupling,  from  sndi 
meeting,  is  a  risk  he  assumed. 

2.  An  injary  to  a  brakeman  conpling  cars, 
from  the  drawheads  comini^  together,  cannot  be 
held  to  be  the  result  of  omission  to  place  dead- 
woods  on  the  cars;  practically  all  the  evidence 
being  that  the  function  of  deadwoods  is  not  to 
prevent  such  meeting,  and  there  being  but  a 
mere  scintilla  of  evidence  to  the  contrary. 

3.  Recovery  for  injury  in  coupling  ears  can- 
not be  had  on  evidence  that  the  coupling  appli- 
ances were  broken,  there  being  uo  evidence  that 
the  injury  resulted  therefrom. 

Appeal  from  supreme  court,  general  term, 
Second  department 

Action  by  Richard  Hannlg&n  against  the 
Lehigh  &  Hudson  River  Railway  Company. 
From  a  Judgment  of  the  general  term  (36  N. 
Y.  Supp.  298),  affirming  a  judgment  on  a  ver- 
dict for  plaintiff,  defendant  appeals.  Re- 
versed. 

This  action  was  to  recover  for  personal  in- 
juries alleged  to  have  been  caused  by  the  de- 
fendant's negligence.  The  allegations  of  the 
complaint  were  that  the  defendant  furnished 
for  the  use  of  the  plalntifT  a  freight  car  with 
broken,  defective,  unusual,  unsafe,  and  dan- 
gerous coupling  appliances.  In  that  such  ap- 
pliances were  mismatched,  uneven,  and  entire- 
ly useless  and  Inadequate  for  the  purposes  for 
which  they  were  placed  In  use  by  the  defend- 
ant, and  that  It  negligently  and  carelessly 
permitted,  used,  and  maintained  the  same. 
The  answer  contained  a  general  denial.  At 
the  close  of  the  plahitlff's  evidence,  the  de- 
fendant moved  tor  a  nonsuit  upon  the  grounds 
—"First,  that  the  accident  which  caused  the 
plaJntUF's  Injury  was,  under  the  circumstan- 
ces of  this  case,  a  risk  which  he  assumed  as 
an  employs  of  this  defendant,  and  for  which 
the  defendant  Is  not  HaUe;  second,  that  there 
is  no  evidence  of  negligence  on  the  part  of  the 
defendant  which  caused  the  accident  to  the 
plalntlCF  on  this  occasion;  third,  that  no  neg- 
ligence or  omission  of  duty  on  the  part  of  the 
defendant  has  been  shown."  That  motion 
was  denied,  and  the  defendant  excepted. 
When  the  evidence  was  finally  closed,  the  de- 
fendant again  renewed  its  motion  for  a  non- 
suit upon  the  grounds  already  stated,  and  al- 
so upon  the  further  ground  that  the  violation 
of  the  rule  requiring  the  use  of  coupling  sticks 
was  contributory  negligence  on  the  part  of 
the  plaintiff,  and  prevents  a  recovery  by  him. 
That  motion  was  also  denied,  and  the  defend- 
ant excepted.  At  the  time  of  the  acddent 
the  plalntin  was  a  brakeman  and  had  been 


In  the  employ  of  the  defendant  about  three 
months.  His  work  was  upon  freight  trains 
lumlng  between  Phllllpsburg  and  Maybrook. 
The  accident  occurred  at  about  7  o'clock  on 
the  morning  of  December  S,  1883,  at  Hudson 
Junction.  The  train  arrived  there  at  about 
that  hour.  The  plaintiff  uncoupled  the  engine 
and  tender  from  the  head  car  of  the  train,  so 
that  It  might  take  a  fresh  supply  of  wat^ 
from  the  tank  or  crane  at  that  place.  The 
engine  was  then  run  bac^  to  the  train,  and 
whOe  coupling  the  tender  to  the  car  the  plaln- 
tUTs  band  was  caught  between  the  draw- 
heads  and  Injured.  There  were  no  dead- 
woods  upon  the  car  to  which  the  tend^  was 
being  coupled.  The  plaintiff  gave  evidence 
to  the  effect  that  if  there  had  been  douUe 
deadwoods  upon  the  car  to  which  the  tender 
was  coupled  his  Injury  would  not  have  oc- 
curred, and  that  cars  In  common  use  ordina- 
rily have  double  deadwoods.  Still,  It  Is  mani- 
fest; from  all  the  evidence  In  the  case,  that 
the  purpose  of  deadwoods  Is  not  to  prevent 
the  drawheads  from  coming  together,  and  that 
In  many,  If  not  most,  cases  the  drawheads 
come  In  contact  before  the  bumpers  meet 
The  plaintiff  upon  bis  cross-ezamluation  testi- 
fied: "These  drawheads  are  between  the 
bumpers  on  the  car  and  the  engine.  They  ex- 
tend from  either  end  of  the  car.  They  are 
attached  to  a  bar  that  runs  back  imder  the 
sill  of  the  car.  At  the  end  of  these  draw- 
heads  there  Is  a  sort  of  a  spring,  so  that  when 
the  drawheads  strike  there  Is  a  spring  to  the 
car  that  way  that  reeves  It.  That  Is  what 
la  called  slacldag  the  train.  In  the  case  of 
cars,  when  you  are  called  upon  to  couple 
them,  the  drawheads  and  bumpers  come  to- 
gether at  the  same  time  about  They  will 
strike,  and  this  spring  will  give,  and  then  the 
bumpers  will  come  together.  As  a  general 
thing,  the  bumpers  will  generally  come  to- 
gether first  but  they  Jiut  strike  so  as  to  give 
an  opportunity  to  the  brakeman  to  Insert  the 
link."  Upon  examination  by  his  own  counsel 
he  further  testified:  "The  bumpers  generally 
strike  first  on  some  of  the  cars;  sometimes 
the  drawheads  and  bumpa-s  strike  about  to- 
gether. When  the  bumpers  strike  first,  the 
drawheads  cannot  come  together  at  alL"  The 
plaintiff's  witness  Drake  also  testified:  "In 
coupling  cars  there  Is  some  cars  that  tbe  draw- 
heads  come  together  first  and  others  the 
bumpers  comes  together  first  In  cars  where 
the  drawheads  come  together  first,  sometimes 
the  bumpers  touch  afterwards;  the  most  of 
them  will.  If  the  cars  are  struck  pretty  hard, 
the  bumpers  will  come  together.  When  they 
are  struck  hard,  the  drawheads  strike  firstand 
then  the  bumpers  come  together  with  great 
force,  and  when  they  come  down  slowly  tbe 
drawheads  strike  and  tbe  bumpers  do  not.  If 
they  don't  strike  very  hard.  They  may  strike 
very  light,  though.  If  they  strike  very  light,  It 
depends  upon  what  cars  they  are  whether  the 
drawheads  touch  when  the  connection  Is  made 
and  the  bumpers  do  not  strike  at  all.  Then  Is 
a  great  difference  In  cars,  and  there  Is  a  differ* 
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ence  Id  drawbeads,  and  a  dlffereoce  In  tbe  size 
of  bumpers,  and  tbere  Is  also  a  difference  In 
the  length  of  drawheads.  It  Is  a  fact  that 
some  of  them  project  further  from  the  front 
of  the  car  than  others.  There  Is  a  variation 
of  a  couple  of  inches,  I  should  think.  I  can- 
not tell  how  far  they  "ordinarily  project  In 
front  of  the  bmnper.  In  some  cases  they  go 
further.  I  would  not  say  two  or  three  Inches; 
not  that  far.  It  Is  very  seldom  that  you  see 
one  two  Inches.  I  never  noticed  whether 
they  project  two  or  three  Inches  In  front  of 
the  bumpers.  I  can't  tell  whether  they  do 
come  that  far  or  not  It  Is  a  fact  when  the 
drawheads  are  struck  they  are  pusbed  back 
under  the  car,  If  there  are  no  bumpers  there. 
Whether  there  are  bumpers  there  or  not,  they 
go  back,  and  they  can  be  thrown  forward." 
Therefore  It  Is  aM>arent  from  the  evidence  of 
tbe  plaintiff,  as  well  as  that  of  the  defendant, 
that  the  coming  together  of  the  drawheads 
Is  an  ordinary  Incident  of  coupling  cars, 
whether  there  are  deadwoods  on  the  cars  or 
not  Indeed,  the  proof  shows  that  the  cars 
of  various  railroads  are  not  eqiiipped  with 
deadwoods  at  all. 

John  G.  Mnbnm,  for  an>eUaut.  Lewis  XL 
Can*,  tor  respondent 

MARTIN,  J.  (after  stating  the  facts).  The 
first  proposition  contended  for  by  the  plain- 
tiff Is  that  It  was  the  duty  of  the  defendant 
to  furnish  cars  equipped  with  deadwoods 
which  would  prevent  the  drawheads  from 
oomtaig  In  contact  when  a  coupling  waa  be- 
ing made.  It  is  apparent  from  the  evidence 
In  this  case  tliat  tne  purpose  of.  deadwoods 
Is  not  to  prevent  the  drawheads  from  com- 
ing together,  but  they  are  placed  upon  cars 
for  quite  a  different  purpose.  The  single 
question  presented  upon,  this  appeal  Is  wheth- 
er it  Is  the  duty  of  a  railroad  company  to 
so  equip  Its  cars  and  trains  that  the  draw- 
heads  thereon  shall  not  come  in  contact  when 
cars  are  being  coupled.  This  court  has  aer- 
eral  times  considered  the  purpose  of  draw- 
beads,  and  held  that  It  was  negligence  for  a 
railroad  company  to  use  cars  where  the  draw- 
heads  would  not  come  in  contact  Gottlieb 
T.  Railroad  Co.,  100  N.  T.  462.  3  N.  B.  844; 
Goodrich  v.  Railroad  Co.,  116  N.  T.  398,  22 
N.  E.  397.  In  the  case  at  bar  It  has  been 
held  tbat  It  was  negl^ence  to  use  a  car 
where  the  drawheads  would  meet.  We  think 
tbe  evidence  shows  quite  clearly  that  tbe 
meeting  of  the  drawheads  Is  an  ordinary  Inci- 
dent of  coupling  cars,  and  a  condition  to  be 
expected  when  a  coupling  is  made,  and  was 
therefore  one  of  the  ordinary  risks  of  the 
service  in  which  the  pla4ntiff  was  engaged. 
His  employment  was  necessarily  hazardous, 
and  when  he  entered  it  he  assumed  all  the 
risks  and  perils  of  the  service  and  those  that 
were  known  to  him  or  were  apparent  to  or- 
dinary observation.  That  one  of  the  risks 
which  he  assumed  was  the  danger  of  in- 
jury from  the  meeting  of  drawheads,  when 
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coupling  cars,  there  can,  under  tbe  evidence, 
be  no  doubt  Indeed,  It  Is  a  matter  of  com- 
mon knowledge  that  drawheads  to  cars  are 
liable  to,  and  ordinarily  do,  come  in  contact 
when  cars  are  being  coupled,  and  that  a  risk 
of  Injury  therefrom  exists  whenever  a  brake- 
man  Is  performing  that  service.  Therefore, 
under  tbe  evidence,  It  Is  obvious  that  the 
plalntlflTs  Injury  arose  from  a  cause  which 
was  included  in  the  risks  wbi(^  he  assumed. 

But  it  Is  said  that  the  defendant  was  negli- 
gent in  using  a  car  upon  which  there  were 
no  deadwoods.  If  that  were  assumed,  stlU 
the  plaintiff  could  not  recover  unless  he 
proved  that  their  absence  was  the  cause  of 
his  Injury.  When  we  look  at  the  record,  we 
find  that  practically  all  the  evidence  In  the 
case  Is  to  the  effect  tbat  the  function  of 
deadwoods  is  not  to  prevent  drawheads  from 
coming  together,  and,  at  most,  there  Is  but 
a  mere  scintilla  of  evidence  to  the  contrary. 
Under  these  circumstances,  this  court  would 
not  be  justified  in  holding  that  the  plaintiff's 
injury  was  the  result  of  the  defendant's  omis- 
sion to  place  deadwoods  upon  the  car  In  ques- 
tion. As  was  said  by  this  court  in  Hud- 
son V.  Railroad  Co.,  145  N.  Y.  408,  412,  40 
N.  S).  8,  9:  "Where  the  evidence  which  ap- 
pears to  be  in  conflict  is  nothing  more  than 
a  mere  scintilla,  •  •  •  this  court  will 
still  exercise  jurisdiction  to  review  and  re- 
verse, If  jusUce  requires."  Applying  that 
rule.  It  Is  evident  tbat  the  absence  of  dead- 
woods  on  the  defendant's  car  was  not  the 
proximate  cause  <it  the  plalntifTs  injury,  and 
hence  he  could  not  pnqterly  recover  upon 
that  ground. 

It  is  true,  as  claimed  by  the  plaintiff,  that 
he  testifled  upon  the  trial  that  the  drawhead 
In  tbe  car  was  loose  and  broken,  and  that 
"the  spring  was  out  of  the  drawhead,— out 
of  the  car."  This  was  the  only  evidence  in 
the  case  which  tended  to  sustain  the  allega- 
tions of  the  complaint  tbat  the  coupling  ap- 
pliances were  broken  or  defective.  But  we 
find  no  evidence  in  the  record  to  show,  or 
which  even  tends  to  show,  that  the  plaintiff's 
injury  in  any  way  resulted  from  tbat  cause. 

It  Is,  at  least  problematical  if  the  plaintiff 
sufficiently  established  his  freedom  from  con- 
tributory negl^ence  to  justify  the  submis- 
sion of  the  case  to  the  jury.  It  appears, 
from  his  own  testimony,  that  It  was  "per- 
fectly llgbt"  when  he  uncoupled  the  tender 
from  tbe  car;  that  he  saw  the  drawhead  and 
could  see  the  link.  It  must,  therefore,  have 
been  sufficiently  light  when  he  undertook  to 
recouple  them  to  see  the  absence  of  tbe  dead- 
wood  if  he  had  looked;  so  that.  If  Its  ab- 
sence was  the  cause  of  bis  injury,  he  could, 
by  the  use  of  ordinary  prudence  and  rea- 
sonable care,  have  discovered  It,  and  was 
negligent  in  not  doing  so.  But  It  Is  doubt- 
ful If  that  question  is  before  us,  as  tbere  Is 
no  exception  which  clearly  raises  It 

But  Independently  of  the  question  of  con- 
tributory negligence,  we  are  of  the  opinion 
that  the  court  erred  In  denying  the  plalntlfri 
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motion  for  a  nonsuit,  and  that  for  that  rea- 
Bon  the  Judgment  should  be  reversed.  The 
Judgment  should  be  reversed,  and  a  new  trial 
granted*  with  costs  to  abide  the  event  AU 
concur.  Judgment  reversed,  etb 


(167  N.  Y.  IX) 

FOLINSBBB  v.  SAWYER. 
(Oomrt  oC  Appeals  of  New  York.  Nov.  22, 
1898.) 

BaOKSiis— Salks  or  Realtt— Aonoir  vob  Ctut- 

MIS8IOHS— BVIDKROE— ConCLCBIVS- 
NEBS— ADMISSIBIUTT. 

1.  A  written  agreonent  br  prospective  pnr- 
diasers  with  the  owner  of  land  to  pnrcnase 

it  for  a  Btated  price  Is  not  sufficient  proof,  in 
an  action  by  a  real-estate  brolier  Jor  nis  com- 
misBion,  that  he  procured  purchasers,  since  that 
agreemeut  is  conclusive  only  between  the  par- 
ties to  it. 

2.  In  an  action  for  a  real-estate  brokers  com- 
missions, parol  evidence  that  a  written  agree- 
ment of  prospective  purchasers  with  the  owner 
was  not  finally  bloduis,  and  that  after  it  was 
revoked  plaintiff  sought  to  procure  new  pur- 
chasers, is  admissible  on  behalf  of  such  ownec 
to  rebut  die  effect  of  snch  agreement  in  evi- 
dence. 

Appeal  from  superior  court  of  Buffalo,  gen- 
eral term. 

Action  by  Harrison  D.  FoUnsbee  against 
Oeorge  P.  Sawyer.  A  Judgment  for  defend- 
ant and  a  denial  of  a  new  trial  were  reversed 
(28  N.  Y.  Supp.  698),  and  from  a  Judgment 
for  plaintiff  on  the  second  trial  defendant  ap- 
peals. Reversed. 

Ansky  Wilcox,  tor  appellant  Norrla  Mo* 
nj,  for  respondent 

O'BBIBN,  J.  The  plaintiff  aonght  to  re- 
cover a  con^erable  sum  of  money  as  bis 
compensation  for  the  sale  of  certain  real 
estate  which  the  defendant  owned  and  de- 
sired to  8^  It  is  alle^  that  the  defend- 
ant retained  the  plalntifr  to  procure  a  pnr* 
chaser  for  the  property,  and  that  In  pur- 
suance of  this  employment  he  did  procure 
parties  who  were  willing  to  purchase  on 
the  defendant's  terms,  and  thus  the  sUpnlated 
cunmlsslona  were  earned  and  became  due  to 
tiie  plaintiff.  It  appears  that  on  tiie  8tb  day 
of  November,  1890,  the  defendant  gave  to  tlie 
plaintiff  and  one  Jolm  H.  Smith  a  written 
option  Cor  60  days,  in  which  be  agreed  to 
'  sell  the  property  to  tiiem  for  ¥179,000.  This 
writing  was  In  the  form  of  a  letter  addressed 
by  the  defendant  to  the  plaintiff  and  Smith, 
In  which  the  terma  of  the  sale  were  speci- 
fied, and  concluded  with  these  words:  'The 
above  Is  intended  to  be  a  reanmft  of  convert 
sation  between  ns  to-day,  and  In  goieral  It 
means  that  yon  hare  the  option  of  taUng 
the  property  at  price  named,  details  to  be 
settled  later  In  conformity  to  above  mider- 
standlng."  The  parties,  however,  seem  to 
have  abandoned  the  option  contract  and, 
on  the  18th  day  of  December  following,  the 
defendant  Smith,  and  one  Weill  indorsed 
npon  it  and  signed  the  following:   "John  H. 


Smith  and  Henry  Weill  hereto  agree  to  pur- 
chase the  wlthin-descrlbed  property  at  the 
wlthtn-mentioned  terms  and  price,  with  the 
only  exception  that  said  price  is  changed  to 
one  hundred  and  fifty-five  thousand  dollars, 
and  Interest  at  five  per  cent"  The  plaintiff 
claims  that  he  procured  the  two  parties  who, 
with  the  defendant,  signed  this  Indorsement, 
and  who  were  willing  to  purchase  on  de- 
fendant's terms,  and  he  put  in  evidence  the 
writing— that  is  to  say,  tiie  option  letter  and 
this  indorsement— as  proof  of  this  fact  The 
defendant  alleges  that  the  Indorsement  refer- 
red to  was  not  Intended  as  a  complete  and 
binding  agreement  on  the  part  of  tlw  pnr- 
cbasers,  but  certain  details  were  left  open 
for  further  negotiations  and  settlement,  and 
that  the  parties  so  professing  to  purchase 
never,  In  fact  agreed  to  bis  terms  or  com- 
pleted the  purchase,  and  finally  refused  to 
perform.  The  Issue  of  fact  therefore,  was 
whether  the  plaintiff  did,  as  be  alleges,  ever 
procure  parties  ready  and  willing  to  pur- 
chase the  land  on  the  defendant'a  terms. 

The  learned  connsd  for  the  plaintiff  In- 
sists 13iat  the  rule  of  law  In  auCh  cases  is 
that  when  a  tuKdcer  employed  to  negotiate  a 
sale  of  ntH  estate  tnrlngB  to  tb»  owner  or 
his  employer  a  reqwnslble  pnrdmser,  willing 
to  buy  1H1  the  terms  prescribed,  lie  has  earned 
his  commissions.  That  may  be  true,  but  the 
plaintiff  in  thla  case  was  bound  to  prove 
these  facte  before  he  could  recover.  The 
only  ^Twji  that  he  gave  was  the  Indorse- 
nuDt  sl^ed  by  the  parties  already  men- 
tioned. Whatever  else  may  be  said  about 
that  pa]>N,,lt  certainly  was  not  a  contract 
between  the  parties  to  this  action.  It  was 
signed  by  the  defoidant  and  the  two  par- 
ties who,  it  la  said,  were  willing  to  pur- 
(diase,  but  the  plaintiff  vras  not  a  party  to 
It  In  any  legal  sense.  The  atatemente  in  It 
did  not  bind  him.  He  vnu  not  con<duded  by 
It  and  he  could  have  resorted  to  parol  proof 
to  make  out  bla  ease.  The  rule  of  evidence 
that  makes  a  written  contract  oonduslve 
proof  of  what  the  parties  have  agreed  to, 
thus  merging  in  It  all  prior  parol  negotia- 
tions, and  which  rejecte  pand  proof  to  nry 
or  contradict  the  wrltliv  w  Ite  legal  Im* 
port,  apples  only  In  controversies  betweok 
the  parties  to  the.lnstrament  Hanldnson  v. 
YanUne,  152  N.  T.  20,  46  N.  B.  202;  Oole- 
man  v.  Bank,  63  N.  X.  S8S;  Denqney  v. 
Kipp,  81  N.  T.  462;  Brown  T.  Thurber,  T7 
N.  T.  61S;  Sprague  v.  Hosmer,  8&  N.  T.  466; 
Lowell  Mfg.  Oa  v.  Safeguard  Fire  Ins.  Co., 
88  N.  Y.  S92;  Tyson  t.  Post,  lOS  N.  T.  217, 
ID  N.  E.  816.  The  disputed  fiact  was  wheth- 
er the  plaintiff  had  procmred  a  purchaser  or 
purchasers  for  the  land,  ready  and  willing 
to  comply  with  the  defendants  termSb  The 
legal  Import  of  the  Indorsement  npon  the  de- 
fendant's lettn  containing  the  option  was 
that  the  parties  signing  tiie  same  had  made 
an  executory  agreement  of  pnrdiase  and  sale 
upon  the  terms  and  condltiras  mentioned  In 
that  tetter  ,  mutatis  mutandla.  But  It  was 


Digitized  by  Google 


I^WENTHAL  V.  LOWENTHAL. 


995 


open  to  either  party  to  this  action  to  prove 
or  disprove  the  fact  Independent  of  the  writ- 
Ins.  Since  the  Indonement  did  not  condnde 
the  plaintiff,  who  was  not  a  party  to  1^ 
neither  did  It  conclude  the  defendant,  who 
was.  The  paper  was,  doubtless,  competent 
evidence  In  the  case,  but  It  did  not  neces- 
sarOy  prove  the  fact  which  the  i^ntlff  had 
allied.  It  did  not  condnslvely  show  that 
there  had  beoi  a  meeting  of  minds  iqion  a 
sale  or  tipon  flie  tenns  of  sale.  Hence  It 
was  <^>en  to  either  party  to  give  oral  proof 
of  the  purpose  of  the  paper,  the  IntenUon  of 
the  parties,  or  of  any  conditions  or  qnalifi* 
cations  that  acconqianted  the  encntlon  and 
delivery.  In  other  words,  the  defendant  had 
the  right  to  go  behind  the  paper,  and  show, 
by  oral  proof,  tiiat  It  was  mt  what  It  pur- 
ported to  be  on  Its  &ce,  bnt,  on  the  con- 
trary, a  mere  tentative  and  Incomplete  agree- 
ment 

The  case  was  evidently  tried  nptm  the  the- 
ory that  the  Indorsement  In  qdeatlon  was 
condnslve  proof  of  the  fact  in  Issne;  that  Is, 
of  the  performance  on  the  part  of  the  plain- 
tiff. The  court  charged  the  jury  that  the 
two  papers,— that  Is  to  say,  the  option  let- 
ter and  the  Indorsement  snbsequentiy  made 
tbereon,— in  and  of  themselves,  were  sufficient 
evldmce  of  the  fact  that  a  purchaser  had 
been  produced  by  the  plaintiff  satisfactory  to 
the  defendant  The  defendant's  counsel  ex< 
cepted  to  this  part  of  the  charge.  There 
was  no  question  submitted  to  the  Jury  ex- 
cept the  question  whether  there  had  been  a 
delivery  of  the  paper,  and  undo-  the  charge, 
If  they  found  that  there  had  been  a  delivery, 
they  were  necessarily  bound  to  And  the  dis- 
puted fact  In  favOT  of  the  plaintiff,  as  they 
did.  The  court  ruled  that,  if  the  paper  had 
been  delivered,  the  plaintiff  was  entitled  to 
recover,  and  excluded  all  proof  of  tbe  acts 
snd  negotiations  of  the  parties  precedlog  and 
at  the  time  of  the  signing  of  the  indorsement, 
and  to  this  mllng  the  defendant's  counsel  ex- 
cepted. We  think  tbe  ruling  was  erroneous, 
since  It  gave  to  the  paper  all  tbe  legal  effect 
of  an  agreement  between  tbe  parties  to  the 
action,  and  concluded  the  defendant,  when 
It  Is  obvious  it  could  not  have  concluded  the 
plaintiff.  The  fact  that  the  plaintiff  found 
It  to  his  Interest  and  therefore  elected,  to 
prove  his  case  by  the  papers,  did  not  affect 
the  defendant's  rights.  He  could  still  give 
parol  proof  touching  the  fact  In  Issue  In  the 
same  way,  and  to  the  same  extent,  as  If 
the  plaintiff  himself  had  resorted  to  that 
form  of  proof. 

Weill,  one  of  the  parties  to  the  paper,  tes- 
tified that  he  signed  the  Indorsement  condi- 
tionally, reserving  tbe  right  to  cancel  his 
s^^ture  before  10  o'clock,  the  next  day,  it 
he  elected  to  do  so,  and  at  the  same  time 
declared  that  he  did  not  consider  It  a  bhid- 
Ing  contract  being  too  vague  and  Indefinite; 
that  he  did  cancel  his  signature  the  next 
mwning  before  10  o'clock,  in  pursuance  of 
this  agreement   The  defendant's  coansel 


then  offered  to  prove  tiiat  Inmiedlately  fol- 
lowhig  this  cancellation,  or  attempt  at  can- 
cellation, on  the  19th  of  December,  the  plain- 
tiff undertook  to  negotiate  an  entirely  new 
and  distinct  sale  of  the  land  for  the  defend- 
ant to  other  persons,  and  carried  im  such 
negotiations  for  two  months  thereafter.  The 
court  excluded  the  proof,  and  the  defendant's 
counsel  excepted.  We  think  that  the  acts 
and  conduct  of  the  plaintiff  in  this  reEV>ect 
were  admissible.  They  tended  to  show  thst 
the  plaintiff,  like  Weill,  did  not  understand 
that  a  complete  and  binding  agreement  of 
purchase  and  sale  had  been  consummated  by 
the  hidorsement  on  the  option  letter.  In  other 
words,  his  subsequent  acts  were  not  con- 
sistent with  his  claim  at  the  trial  that  the 
indorsement  represented  a  complete  or  blnd- 
;  lug  contract  of  sale.  It  was  only  upon  tiie 
principle  that  the  writteq  words  of  the  In- 
dorsement concluded  the  defendant  as  to  the 
fact  In  lame  that  the  court  could  have  ex- 
cluded proof  of  the  conduct  acts,  or  declan- 
tions  of  the  plaintiff  at  or  subsequent  to  the 
execution  of  13ie  paper;  and,  shice  no  such 
effect  could  be  ^ven  to  It  ^  this  action.  It 
must  follow  that  the  ruUng  was  error.  For 
these  reasons  the  Judgm^t  should  be  re- 
versed, and  a  new  trial  granted,  costs  to  abide 
the  event  All  concur.  Judgment  reversed* 
etc 

(1G7  N.  T.  2H) 
LOWENTEtAIi  v.  LOWENTHAU 
(Court  of  Appeals  of  New  York.  Nov.  22, 

189a) 

Rbtiew— FiNDiMo  o*  JoRT— CosnjoTtno  Evi- 
hknoi— Barhlbsb  Bhbor— Soit  voh  Divorob— 
Adoltert— Pkoop  or  Cohkivascs— Thial— 
Kktrt  op  Jddombkt. 

1.  The  court  of  appeals  Is  bound  by  the  find- 
ing of  a  Jury  on  conflicting  evidence,  afllrmed 
by  a  eeneral  term. 

2.  No  error  can  be  predicated  on  the  admis- 
sion of  evidence  favorable  to  appellant. 

3.  Admission  of  e^dence,  in  an  action  for 
divorce  for  adultery,  of  the  r^ntation  of  s 
certain  localitr  as  a  resort  of  persons  for  im- 
moral parposce.  If  incompetent  was  harmless 
error,  where  it  was  not  shown  that  defendant 
rlsited  the  locality, 

4.  Code  Civ.  Froc.  {  1757,  requiring  the 
plaintiff  in  divorce  to  prove  the  material  alle- 

'  gations  of  the  complaint  If  defendant  makes 
default;  and  mie  73  of  the  supreme  court 
proTiding  that  when  the  action  is  on  the 
gpoand  of  adultery,  unless  It  is  averred  In  the 
complaint  that  it  was  committed  without  the 
consent  or  procurement  of  the  plaintiff,  and 
that  plaintiff  has  not  voluntarily  cohabited  with 
defeudant  since  the  discovery  thereof,  jodg 
meat  shall  not  be  rendered  for  the  relief  de 
manded  until  plaintiff  proves  such  facts  by  af- 
fidHvit,— do  not  require  plaintiff,  where  defend- 
ant contests  the  action,  to  furnish  proof  of 
such  facts,  when  not  alleged  in  the  complaint 

5.  Where  the  sole  issue  was  adultery,  in  an 
action  for  divorce,  and  it  was,  on  defendant's 
demand,  submitted  to  a  Jury,  under  Code  CW. 
Ppoc.  I  1767,  requiring  it  where  either  party 
demands  it,  the  court  may,  on  an  affirmative 
finding,  which  is  conclusive  nnder  section  970, 
unless  set  aside,  order  a  judgment  tor  the  re- 
lief demanded,  without  making  findings  or  con* 
duslons,  or  filing  a  decision  stating  the  grounds 
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on  which  the  issaes  were  dedded,  as  required 
by  Code  Glv.  Proc.  I  1022. 

6.  Where  the  issoe  of  adultery  is  left  to  a 
jury,  as  required  by  Code  Civ.  Proc.  i  1757. 
where  either  party  demands  it  in  a  divorce 
esse,  and  other  issnes  were  tried  in  eqaity,  the 
Jnry's  finding  shoald  be  returned  to  the  spe- 
cial term,  it  being  conclusive  on  that  court; 
find  a  decision  should  then  be  filed  as  to  all  the 
isBues,  as  Code  Civ,  Proc.  S  1022,  provides. 

Appeal  from  supreme  conrt,  general  term. 
Fifth  department 

Actkm  by  George  lowenthal  agaloat  Maria 
B.  Lowenttial  for  an  abaolnte  dlrorce.  From 
a  Judgment  of  the  general  term  (36  N.  Y. 
Siipp.  1063)  affirming  a  Judgment  of  the  spe- 
cial term  entered  on  the  verdict  of  a  Jury, 
and  from  an  (order  of  the  general  term  setting 
aside  one  of  the  findings  of  the  Jury,  and  or- 
dering Judgment,  and  also  affirming  an  order 
denying  a  motion  for  a  new  triiO,  defendant 
appeals.  Affirmed. 

Qulney  Tan  Voorhls,  for  appellant  David 
Hays,  for  re^ondent 

BARTLETT,  J.  The  plaintiff  has  recovered 
a  Judgment  of  absolute  divorce  against  the 
defendant,  and  on  this  appeal  it  ts  attacked 
upon  several  grounds. 

It  Is  first  urged  that  there  Is  no  evidence  to 
support  the  afilrmatlve  finding  of  the  Jury 
upon  the  Issue  of  adultery.  The  learned  gen- 
eral term  have  found  against  this  contention, 
upon  conflicting  evidence,  and  this  conrt  Is 
bound  by  their  decision. 

It  Is  further  insisted  that  the  trial  Judge 
erred  In  admitting  proof  on  the  part  of  the 
plaintiff  that  the  river  bank  adjacent  to  the 
west  end  of  the  Old  Hooker  road  had  a  repu- 
tation as  being  a  rendezvous  of  persons  for 
Immoral  purposes.  The  act  of  adultery  .char- 
ged In  the  complaint  and  found  by  the  Jury 
was  committed  In  the  city  of  Kochester,  at  or 
near  a  fence  on  the  north  side  of  the  Old 
Hooker  road,  near  the  high  bank  of  the  Gene- 
see river,  between  the  hours  of  5  and  7 
o'clock  on  the  first  or  second  Saturday  even- 
ing In  November,  1890.  The  Old  Hooker  road 
ertenda  from  St  Paul  street  to  the  river;  and 
the  plaintiff,  having  Introduced  evidence  tend- 
ing to  prove  the  act  of  adultery  under  the  cir- 
cumstances referred  to,  the  defendant  placed 
a  witness  upon  the  stand,  who  was  allowed 
to  testify  to  an  alleged  state  of  facts  calcu- 
lated to  cast  more  or  less  of  doubt  or  improb- 
ability upon  the  plaintiff's  case.  Among  oth- 
er things,  he  stated  tbere  was  an  electric  light 
In  St  Paul  street,  directly  opposite  the  Hook- 
er road,  that  tbere  were  elm  trees  along  the 
Hooker  road,  that  the  leaves  were  off  the 
trees  at  the  time  In  question,  that  the 
branches  were  a  certain  height  above  the 
ground,  and  that  the  electric  light  would  il- 
luminate the  Hooker  road  for  a  considerable 
distance.  The  plaintiff's  counsel,  when  cross- 
examining  this  witness,  asked  him  two  ques- 
tions, which  were  answered  over  the  objec- 
ttons  and  exceptions  of  defendant,  as  follows: 
"Q.  Did  that  road  during  that  time  have  a 


reputation  In  that  vicinity?  A.  It  never  had 
that  reputation  to  my  knowledge."  It  Is  to 
be  observed  that  the  question  is  exceedingly 
indefinite,  but,  If  It  is  to  be  assumed  It  sought 
to  show  that  this  road  was  frequented  by 
men  and  women  habitually  for  Immoral  pur- 
poses, the  answer  was  m  the  negative,  and 
wholly  In  the  defendant's  favor.  The  other 
question  was  then  propounded:  "Q.  I  will 
ask  you  the  same  question  with  reference  to 
the  land  lying  adjacent  to  the  road,  and  to- 
wards the  river, — as  to  whether  It  had  a  repu- 
tation as  being  a  rendezvous  for  persons  for 
Immoral  purposes?  A.  I  would  have  to  an- 
swer that,  yes."  It  this  last  question  be  re- 
garded as  Incompetent  and  Immaterial,  on 
the  ground  that  It  relates  to  land  lying  outside 
of  the  road,  defendant  was  not  prejudiced,  as 
no  proof  was  offered  that  she  had  visited  the 
adjacent  premises.  We  are  of  opinion  that 
the  questions  do  not  disclose  error  that  should 
reverse  the  Judgment  We  expressly  refrain 
from  expressing  any  opinion  as  to  the  right  to 
prove  the  r^utatlon  of  a  general  locality  as 
a  trystlng  place  for  Immoral  purposes. 

The  remaining  points  on  this  appeal  relate 
to  the  practice  adopted  by  the  trial  Judge. 

The  Code  of  Civil  Procedure  provides  that. 
If  the  answer  In  an  action  for  divorce  puts  In 
issue  the  allegation  of  adultery,  the  conrt 
must,  upon  the  application  of  elQier  part?,  or 
It  may  of  its  own  motion,  make  an  order  di- 
recting the  trial  by  Jury  of  that  Issue.  Sec- 
tion 1757.  The  defendant  asked  for  a  Jury 
trial  under  this  section,  and  the  counsel  for 
plaintiff  subsequently  submitted  to  the  court 
14  questions  to  be  submitted  to  the  Jury,  and 
it  was  so  ordered.  The  first  12  questions 
charged  the  defendant  with  12  distinct  acts 
of  adultery.  The  thlrteentb  question  dealt 
with  the  subject  of  plaintiffs  connivance,  and 
the  fourteenth  with  the  subject  of  plaintiff's 
condonation.  In  his  charge  the  trial  Judge 
instructed  the  Jury  that  the  only  question  for 
them  to  consider  was  the  first  one,  which  re- 
lated to  the  act  of  adultery  alleged  to  have 
been  committed  In  the  Old  Hooker  road,  and. 
If  they  were  satisfied  by  a  fair  preponderance 
of  evidence  that  It  was  proved,  then  the  ques- 
tion was  to  be  answered  "Xes,"  and  all  the 
other  13  questions  were  to  be  answered  "No." 
The  Jury  followed  these  Instructions.  After 
the  verdict  was  rendered  It  was  discovered 
that  through  Inadvertence  a  mistake  had  been 
made  In  framing  the  thirteenth  question.  It 
should  have  read,  "Were  such  acts  of  adul- 
tery, or  any  of  them,  committed  with  the  con- 
sent, connivance,  privity,  or  procurement  of 
the  plaintiff?"  The  mistake  consisted  In  us- 
ing the  word  "without"  Instead  of  "with," 
and  the  negative  answer  to  the  question,  un- 
der the  instructlohs  of  the  court,  was  a  for- 
mal finding  of  connivance  on  the  part  of  the 
plaintiff.  The  plaintiff  thereupon  moved  that 
.  the  answer  of  the  jury  to  the  thirteenth  In- 
terrogatory be  set  aside  and  disregarded,  on 
the  grounds  that  the  question  .  therein  con- 
tained was  not  embraced  in  the  Issues  raised 
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bj  the  pleadings,  and  that  It  was  aniwered 

In  the  negative  by  direction  of  fiie  court 
Uutnigb  Inadvertence  and  contrary  to  tbe  in- 
tottlon  of  the  court  and  Jury;  also,  on  tbe  fnr^ 
Iber  ground  fliat  there  was  no  evidence  at  the 
lital  to  anpport  a  negative  answer  to  this 
question;  and  that  tbe  plaintiff  bare  Judg- 
ment for  the  relief  demanded  in  tbe  com- 
I^alnt  Tbe  court  granted  an  order  setting 
aside  the  answer  to  the  thirteenth  Interroga- 
tory, and  directed  Judgment  to  be  entond. 
The  an>ellant  insists  that  two  distinct  errors 
in  practice  were  committed  by  granting  this 
order. 

It  is  first  argued  that  tb^  was  a  mistake 
In  tiie  substance  of  tbe  vodlct.  and  not  mere- 
ly In  tiie  manner  or  form  of  vmdering  It, 
wblcb  put  it  beyond  tiie  power  of  tbe  court  to 
correct  upon  motion.  The  soundness  of  this 
proposition  depends  iqion  tiie  Issues  submitted 
to  tbe  Jury  under  tbe  pleadings.  Tbe  ai»wer 
Is  a  goieral  denial,  and  the  only  issue  raised 
by  the  pleadings  was  that  of  adultery.  This 
court  has  recently  held  that  the  aliegatlons  of 
tbe  complaint.  In  an  action  for  divorce,  that 
tiie  adultery  charged  was  without  the  con- 
nivance of  plaintiff,  and  that  he  has  not  tcA- 
nntarlly  cohabited  with  the  defendant  since 
discovery  of  tiie  fact,  are  Inserted  to  avoid 
the  necessity  for  an  affidavit,  nnder  rule  73 
of  the  supreme  couzi;  in  case  of  defendant's 
default,  and  tiiat,  In  the  event  of  the  action 
being  litigated,  connivance,  condonation;  and 
other  matters  set  forth  in  role  78  and  section 
1768  of  the  Code  must  each  be  pleaded  as  an 
affirmative  defense.  McOartby  t.  McC&rtiiy, 
143  X.  T.  280,  88  N.  B.  288.  In  tbe  case  at 
bar  ndtber  tbe  general  doilal  of  tbe  answer, 
nor  the  interrogatories  framed  tot  the  Jury, 
raised  any  Issue  other  than  that  ot  adultery. 
The  defendant  neither  pleaded  connivance  as 
an  afflrmfctive  defense,  nor  did  she  offer  proof 
on  such  iBsne.  It  therefore  follows  that  the 
trial  Judge  properly  granted  the  motion  to 
strike  out  tbe  answer  of  the  jury  to  tbe  thir- 
teenth Interrogatory. 

This  brbigs  us  to  flie  remaining  qnestlos  of 
practice,— whether  the  trial  Judge  bad  tbe 
power,  this  behig  a  suit  in  equity,  to  order  a 
Judgment  for  Ibe  relief  demanded  in  tbe  com- 
plalnt,  instead  of  making  findings  and  ex- 
clusions, or  filing  a  decision  stating  tbe 
grounds  upon  which  tiie  Issues  were  decided, 
as  required  section  1032  of  tbe  Code.  Tbe 
general  term  seems  to  have  held  tiiat  defend- 
ant's appeal  from  the  Judgment,  instead  of 
making  a  motion  for  ^ged  irr^ularlty  in 
respect  to  the  order  for  Judgment  amounts 
to  a  watver.  The  learned  court,  however, 
uses  tUa  language:  "Tbe  ^alntifTs  attorney 
may  deem  It  necessary  to  obtain  from  tbe 
trial  court  a  decision,  and  file  it.  with  a  view 
to  completely  perfect  tbe  Judgment;  and 
whether  or  not  tiie  defendant  may  or  not 
thereupon  file  exception^  and  take  another 
appeal  from  the  Judgment,  it  is  not  now  nec- 
essary here  to  inquire."  We  are  of  opinion 
tbat  tbe  tirlal  Judge  was  authorbKd  to  order 


Judgment  aa  he  did,  and  that  no  decision  un- 
der section  1022  was  necessary  <x  ponulsilble, 
where  tiie  sole  Issne  presented  to  tbe  Jury 
waa  tiiat  of  adultery,  and  a  Jury  trial  bad 
been  demanded  by  defoidant  Section  1757, 
to  which  reference  has  already  been  made, 
provides  that  the  court  must  send  tbe  issue 
of  adultery  to  a  Jury  upon  tbe  application  of 
t&tbep  party.  Thia  Issue  Is  not  framed  hi 
equity  and  sent  to  a  Jury  to  enlighten  the 
conscience  of  tbe  conr^  but  Is  one  where  tiie 
party  demanding  It  is  entitied,  by  express 
provision  of  law,  to  a  trial  by  Juryi  whose 
finding  is  condtisive,  unless  the  verdict  Is  set 
aside  or  a  new  trial  Is  granted.  Code  Glv. 
Proe.  1 970.  A  suit  for  divorce  being  in  equi- 
ty, Ibere  doubttesa  have  been  cases  where  tiie 
answer  set  up  affirmative  defenses,  and  the 
only  Issue  sent  to  a  jury  was  tbat  of  adultery. 
If  In  sudi  a  case  the  other  issues  were  tried 
in  equity,  It  would  be  the  proper  practice  to 
return  the  finding  of  tbe  Jury  on  the  issue  of 
adultery  to  the  special  term,  it  being  condn- 
stve  on  tbat  court,  and  a  decision  should  then 
be  filed  as  to  all  the  Issues  under  section  10S2 
of  tbe  Code. 

We  have  considered  the  other  points  dis- 
cussed by  the  appelant,  but  find  no  revanlble 
error.  The  Judgment  and  ordera  ai^ealed 
from  should  be  affirmed,  without  costs.  AH 
concur.   Judgment  and  orders  affirmed. 


  <1S7  N.  T.  US) 

HIBSHFBLD  v.  FITZOBRALD  et  aL 

(Court  of  Appeals  of  T7ew  YoA.   Nov.  22, 
188a) 

APFEAL— RBVIRW— QdbSTIOIT  OF   F1.CT— BaXK»— 
AOTIOIT    AOA11T8T    BtOCEBOLDBRS  —  Dl8* 
MISSAL— AOTIOK  BT  RbCBITKB. 

1.  Although  the  court  of  appeals  has  no  pow- 
er to  review  a  question  of  fact  on  appeal 
from  the  Bopreme  court,  yet  It  ma?  determine 
whether  a  question  of  fact  la  inTolTed,  even 
though  tbe  supreme  court,  in  its  order,  may  re- 
cite that  It  was  upon  the  law  and  tiie  facts. 

2.  An  action  cannot  be  continued  by  plain- 
tlfF  after  he  has  assigned  his  Interest,  under 
Code  GIt.  Proc.  8  756,  providing  that  "in  case 
of  a  transfer  of  interest  *  •  •  the  action 
may  be  continued  by  *  *  *  the  or^nal  par^ 
ty,  nnless  the  court  directs  the  person  to  whom 
Uie  interest  Is  transferred  ♦  *  ♦  to  be  sub- 
stituted In  the  action  or  joined  with  the  origi- 
nal party  as  the  case  requires,"  when  the  aa- 
Bignee  demands  that  the  action  be  discontinued. 

3.  A  creditor  of  an  Insolvent  bank,  who 
brings  an  action  against  the  stockholders  in 
behalf  of  himself  and  all  other  creditors  who 
may  wish  to  join  with  him,  may  settle  his 
claim,  and  dismlBB  the  action,  at  any  time  ht:- 
fore  judgment,  where  no  other  creditors  come 
in  and  become  parties,  although  the  creditors 
are  not  required  to  oome  In  until  after  the  en- 
try of  an  Interlocutory  judgment,  and  although 
Laws  1802.  c.  689,  §  52,  provides  that  tbe  stock- 
holders of  every  banking  corporation  shall  be 
individually  responsible  "equally  and  ratably 
and  not  one  for  another,  for  all  contracts,  debts 
and  engagements  of  such  corporation  to  the  ex- 
tent of  the  amount  of  their  stock,"  etc. 

4.  Where  a  creditor  of  an  insolvent  bank 
Under  an  agreement  with  the  receivers  that 
they  would  bear  halt  the  expenses,  sues  the 
atodiholdera,  Joining  the  receivers  as  defend- 
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Bota.  and  the  claim  la  afterwards  assigned  and 
•ettled.  and  the  assignee  seeks  to  dismiss  the 
action,  tbe  receivers  cannot  cany  It  on,  as,  un- 
der Lavs  c.  688,  |  55.  proTldmg  that 
"do  action  shau  be  brought  against  a  stock- 
holder for  any  debt  of  the  corporation  until 
Judgment  therefor  has  been  recovered  against 
tbe  corporation  and  an  execution  therein  has 
been  returned  unsatlsQed,"  the  receivers  could 
not  have  bron^t  the  action. 
Gray  and  Vano,  JJ.,  dissenting. 

Appeal  from  supreme  court,  appellate  dlTl- 
■lon,  First  department 

Action  by  Jacob  Hlrslifeld  against  Law- 
rence J.  Fitzgerald  and  others.  From  a  Judg- 
ment oC  the  appellate  dirlslon.  First  depart- 
ment (50  N.  Y.  Supp.  676),  reversing  a  Judg- 
ment dismissing  the  complaint,  the  defendants 
appeal.  Reversed,  and  Judgment  of  the  trial 
court  affirmed. 

William  B.  Putney,  Franklin  Pierce,  Joseph 
rettretch,  John  A.  Straley.  and  Albert  Stick* 
My,  for  appellants,  Sanmd  Untennyer,  tor 
respondent 

HAIGHT,  J.  This  action  was  bronght  by 
fbe  plaintiff,  as  a  creditor  of  tbe  Madison 
Square  Bank.  In  behalf  of  himself  and  all 
other  creditors  of  tbe  bank  similarly  situated 
who  may  choose  to  come  In  and  share  tbe 
benefits  and  expenses  of  the  action,  against 
the  defendants,  as  stockholders  of  the  bank,  to 
enforce  an  alleged  liability  under  section  52 
of  tbe  banking  law  of  1892.  The  Madison 
Square  Bank  was  organized  in  1882  as  a 
banking  association,  and  carried  on  its  busi- 
ness in  the  city  of  New  York  tmtU  aliout  the 
6th  day  of  August,  18U3,  when  it  suspended 
payment,  and  an  action  was  brought  by  the 
attorney  general  for  Its  dissolution,  which  re- 
sulted In  a  Qnal  Judgment  entered  on  the  24th 
day  of  November.  18U3.  whereby  tbe  banking 
association  wasidlssolved,  and  the  defendants 
Miles  M.  O'Brien  and  James  G.  Cannon  were 
appointed  permanent  receivers.  It  appears 
that  this  action  was  brought  by  the  i>la]utiff 
at  tbe  solicitation  of  tbe  receivers,  who  agreed 
with  him  to  pay  all  the  expenses  of  the  action, 
including  counsel  fees.  Tbe  complaint  alleges 
that  prior  to  tbe  commencement  of  the  action 
tbe  plaintiff  requested  the  receivers  to  insti- 
tute an  action  against  tbe  other  defendants 
for  tbe  enforcement  of  tbeir  liability  as  stock- 
holders under  the  act,  and  that  the  receivers, 
alleging  that  no  cause  of  action  existed  in 
their  favor  against  tbe  stockholders,  refused 
to  bring  an  action,  and  that  they  were  con- 
sequently made  defendants  herein,  but  no 
personal  Judgment  waa  demand^  agaloit 
them. 

Before  the  trial  of  tbt^  action,  certain  of 
tbe  defendants,  stockholders  of  tbe  bank, 
entered  into  negotiations  with  tbe  plaintiff  for 
the  purchase  of  bla  claim,  wblcb  resulted  in 
kls  assigning  the  same  to  one  Bobert  Clire- 
hugh,  who  thereupon  stipulated,  as  the  owner 
of  the  dalm,  with  the  attorneys  for  tbe  de- 
fendanta,  who  were  stockholders,  that  the  ae- 
doa  maj  be  discontinued,  wlthont  ctwta,  and 


tiiat  aa  order  vaaj  to  entered  to  that  dEect; 
and  also  stipulating  for  a  aubstltotion  ot  at- 
torneys In  the  place  of  tin  attonuy  who  had 
brought  the  action  In  behalf  of  Hb^feld, 
The  court  having  rinsed  to  allow  a  aabstito- 
Uon  of  attorneys,  or  a  discontinuance  of  tha 
action,  Cllrehi^h  executed  releases  to  the  d^ 
fendantt  who  bad  Joined  In  and  contributed 
to  tbe  purebaae  ot  the  plaintiffs  dalm. 
Thereupon,  upon  leave  of  tbe  court,  supple- 
mental answers  were  served  by  a  number  ot 
tbe  defendants,  setting  up  tbe  sale  and  as- 
signment by  Hlrshfeld  to  Gllrehugh,  and  the 
releases  mode  by  blm.  Upon  the  trial  which 
followed,  these  facts  appearing  together  with 
the  fact  that  no  other  creditor  had  come  In 
and  been  made  a  party  to  the  action,  the  court 
hdd  and  decided  that  tbe  plaintiff,  Hirsb- 
feld,  was  not  a  creditor  of  the  bank,  and  was 
not  entitled  to  recover  a  Judgment  for  aaj 
sum  of  money  against  the  8tockh(Mers  aa 
such  creditor;  that  the  action  was  not  phta- 
ecuted  by  the  real  party  In  Interest  tm  any 
claim  due  from  tbe  bank,  and  that  there  was 
no  party  before  the  court  oititled  to  recover 
any  Judgment  In  the  action  as  and  for  a  debt 
due  from  tbe  bank.  Judgment  was  ordered 
dismissing  tbe  complaint  upon  the  merits. 
From  the  Judgment  entered  upon  this  ded- 
slon  the  plaintiff  and  the  receivers  appealed 
to  tbe  appellate  division,  which  court  reversed 
the  Judgment,  and  ordered  a  new  triaL 

Tbe  first  goestlon  which  we  are  called  upon 
to  determine  Is  as  to  whether  we  have  Juris* 
diction  to  review  the  order  of  the  appellate 
division.  In  the  body  of  tbe  order  reversing 
the  Judgment  entered  upon  the  decision  of  the 
special  term  the  appellate  division  certiftea 
that  tbe  reversal  was  upon  the  law  and  upon 
the  facta.  If  It  is  true  that  the  reversal  was 
upon  the  facts  as  well  as  the  law.  then  tills 
court  baa  no  Jurisdiction  to  review  the  order, 
for.  under  the  constitution  and  tbe  Code,  our 
power  is  now  limited  to  the  review  of  ques- 
tions of  law,  except  where  the  Judgment  Is 
of  death.  Upon  tbe  dalm  being  made  that 
there  was  no  controverted  question  of  fact 
In  the  case  upon  which  a  reversal  upon  the 
facta  could  be  based,  we  allowed  the  argu- 
ment of  the  case  to  stand  ov&r  In  order  that 
the  attention  of  tbe  appellate  division  might 
be  called  to  the  matter,  and  that  court  have 
an  opportunity  to  amend  the  order,  if  it  so 
desired.  That  court,  aa  we  now  understand, 
has  refused  to  change  its  order,  and  we  are^ 
therefore,  required  to  look  Into  tbe  case  for 
tbe  purpose  of  determining  whether  there  are 
controverted  facta  or  Inferences  to  be  drawn 
from  conceded  facts  upon  which  a  reversal 
upon  tbe  facta  could  be  based.  We  have  dis- 
covered none,  and  none  which  were  material 
were  called  to  our  atuntion  by  oounsd  upon 
the  argument 

In  Otteu  V.  BaOroad  Co.,  150  N.  T.  305.  401, 
44  N.  E.  1035.  Vann,  J^  In  delivering  the 
opinion  of  this  court  soys:  "An  appellate 
court  cannot  Invest  Itself  with  Jurisdiction  to 
reverse  a  lawful  Judgment  free  fruin  leE>l 
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enor  b7  tbe  mere  unrthm  tbat  It  revenes 
upon  tbe  facta,  when  tbe  record  showB  that 
tluve  are'no  queatloxiB  of  fact  which  to 
base  a  reTenal.  It  cannot  create  a  qneatloii 
oC  fact  1^  dedaring  that  tboe  Is  one,  nor,  br 
aasnmhig  to  leTerae  on  Uie  facta,  reTone  a 
determination  that  doea  not  biTtdre  a  qnes* 
tlon  of  foct.  •  •  •  Unleaa  there  vaa  a  ma- 
terial question  of  fact,  the  rereraal  was  an 
unlawful  exercfae  of  jndldal  power,  and  con- 
atltuted  an  error  that  may  be  corrected  by 
thlfl  court."  This  opinion  waa  concurred  In 
by  an  the  Judges  of  the  court,  with  one  ex- 
ception, and  we  regard  It  as  controlling  on 
the  question  under  otmslderation.  We  bare 
no  power  to  review  the  facts,  but  we  hare  the 
power  to  determine  whether  a  qneatlon  of* 
fact  la  hiTolved  In  tbe  case,  and.  If  there  la 
none,  we  hare  jnrladictlon  to  review  the  law. 

The  app^ftte  dlvlrion  appears  to  bare  been 
of  the  opinion  ttiat  an  action  could  be  propex^ 
ly  mamtslned  tai  tbe  name  of  HlrSbfdd,  the 
plaintiff*  after  he  had  sold  and  transferred  his 
claim  to  CUrehugb,  and  after  Ollrehngh  had 
executed  rdeaaes  to  a  number  of  the  defend- 
ants, and  sought  to  dlacontlnne  the  actton. 
Section  7S6  of  ttie  Code  of  OItU  Procedure 
provides  that:  "In  case  of  a  transfer  of  In- 
terest, or  devolntlon  of  liability,  tbe  action  may 
be  contlnaed.  by  or  against  the  original  party; 
unless  the  court  directs  the  person,  to  whom 
the  Interest  18  transferred,  or  upon  whom  the 
Uablllty  Is  devolved,  to  be  substituted  In  tbe 
action,  or  Joined  with  the  original  party,  as 
the  case  requires."  Under  this  provUcn  of 
the  Code,  It  has  been  repeatedly  held  that  the 
action  may  be  maintained  In  the  name  of  the 
original  pblntUt,  notwithstanding  that  he  bas, 
subsequent  to  tbe  brtaiglng  of  the  actl<m,  as- 
tfgned  his  dalm  to  another  party.  It  has 
abo  been  held  that  the  bringing  In  of  the 
party  to  whom  the  cause  of  action  has  been 
assl^ed.  Is  dlBcretlonary  with  the  court  but 
In  continuing  Vbte  action  In  the  name  of  the 
fflTlglnal  asslgnof,  he  la  deemed  to  act  for  and 
on  behalf  of  bla  assignee,  and  to  represent  his 
Interest  In  the  litigation.  In  no  case  to  which 
onr  att^anthm  has  been  called  has  the  plaintiff 
been  allowed  to  continue  the  action  after  he 
has  assigned  his  cause  of  action  In  oppocdtion 
to  the  wishes  and  Interests  of  his  assignee. 
If  his  assignee  sees  fit  to  settle,  or  demand 
that  the  acUon  be  discontinue^  the  pravl- 
dons  of  Ibis  sectkm  fumlah  no  authority  for 
tbe  further  continuation  of  the  action,  or 
shield  for  -Qie  plalntUf,  who,  under  such  cSr- 
comstances,  should  contlnne  to  prosecute  It 
The  case  of  McOean  v.  Ballroad  Oo.,  183  N. 
y.  9,  SO  N.  B.  647,  Is  not  In  conflict  with  these 
views.  In  that  case  an  action  bad  been 
brought  to  restrain  tbe  qperatlon  and  main- 
tenance of  the  defendant's  elevated  railroad 
on  tbe  street  In  front  of  idalntlff*8  premises, 
and  to  recover  damages.  After  Issue  waa 
Joined,  the  plaintiff  conveyed  his  premises  to 
another  par^,  but  expressly  roerved  all  dam- 
ages caused,  or  to  be  caused,  by  the  present 
past     future  maintenance  and  operation  of 


the  raOioad,  togettier  wlA  tbe  fee  and  ease- 
ments In  the  street  In  that  case  It  was  held 
tb&t  the  plaintiff  had  the  right  to  continue 
the  action  to  recover  his  fee  and  rental  dam- 
ages. Had  he  not  retained  tbe  fee  and  rental 
damages^  but  had  Included  them  In  the  con- 
v^rance,  and  the  purcbasor  had  then  settled 
with  tbe  railroad  company,  a  very  different 
question  would  have  been  presented. 

It  Is  now  contended  that  tbe  action  tnou^t 
by  tbe  plaintiff  was  representative,  and  on 
behalf  of  the  creditors  of  tbe  bank,  and 
that  tai  bringing  the  action  he  became  a  quasi 
trustee  fbr  the  other  creditors,  and  that  he 
could  not  settle  or  discontinue  the  action. 
This  question  Is  of  great  importance,  and 
should  receive  earful  thon^t  and  study;  for. 
If  the  appellants  are  correct  In  tbebt  craiten- 
tlon,  stockholders  in  an  action  of  tills  char- 
acter have  only  to  buy  out  or  settle  with  the 
plaintiff  to  d^eat  a  recovery  against  them. 
The  court%  bewever,  are  not  responslUe  for 
the  statute.  Our  duty  Is  to  ocmstme,  and  not 
to  make.  It  We  think  It  must  be  conceded 
that  tbe  remedy  contemplated  by  the  statute 
was  a  representative  actfon  prosecuted  by  a 
creditor  on  behalf  of  himself  and  aU  otha 
creditors  similarly  situated  who  should  come 
Into  the  action  and  diare  Its  expenses.  By 
the  provisions  of  the  statute  the  stockholders 
of  every  banking  corporation  shall  be  Individ- 
ually responiriUe,  equally  and  ratably,  and 
not  one  for  another,  for  all  contracts,  debts, 
and  engagements  of  such  corporation,  to  the 
extent  of  the  amount  of  their  stock  therein  at 
the  par  value  thereof,  in  addition  to  the 
amount  Invested  In  such  ahares.  Laws  1802, 
e.  689,  I  62.  It  was  evidently  not  Intended 
by  tbe  provisions  of  this  statute  that  one 
creditor  should  be  prefened  and  paid,  to  the 
detriment  of  other  oedltors,  bot  that  the 
stockholden  should  be  re^nslble.'  equally 
and  ratably,  for  all  of  the  debts  of  the  corpo- 
ration  to  the  extent  of  theh^  cai^tal  stock  at 
par  value.  In  other  words,  they  were  to 
conti:lbute  equally  and  ratably  for  the  pay- 
ment of  the  whole  Indebtedness.  The  object 
of  this  statute  was  undoubtedly  to  furnish  ad- 
ditional security  to  creditors,  and  Is  for  tbe 
benefit  of  them  all,  and  should  be  aiforced 
by  or  (m  bdialf  of  aU.  In  the  case  of  Teny 
T.  Uttle^  101  V.  B.  216.  Chief  Justice  Walte, 
In  considering  a  somewhat  tfmllar  statute, 
says:  "A  suit  at  law  one  creditor  to  recov- 
er for  himself  alone  Is  entirely  inconsistent 
with  any  Idea  of  distribution.  As  tbe  liability 
at  the  stockholder  Is  not  to  any  Individual 
creditor,  but  for  contribution  to  a  fund,  out 
of  which  all  credltora  an  to  be  paid  alike,  the 
appropriate  remedy  Is  by  suit  to  enforce  the 
contribution,  and  not  by  one  creditor  alone  to 
appropriate  to  his  own  use  that  which  be- 
longs to  othen  equally  with  himself."  In 
Marshan  r.  Sherman,  14S  N.  t.  21,  22.  42  X. 
R  422,  Judge  03rien,  In  delivering  tiie  opln- 
km  of  tiie  court  says:  "It  Is  quite  w^  esteb- 
Ushed  that  in  a  case  like  this  an  action  at 
law  by  a  aln^  creditor  against  a  single 
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atockbolder  for  tbe  iwcorery  ot  a  specific  sum 
of  money  cannot  be  maintained  In  oor  courts 
under -our  statutes  dedaring  the  llablUty  of 
stockholders.  In  such  cases  llie  liability  must 
be  enforced  In  equity  in  a  suit  brought  by  or 
in  behalf  of  an  the  creditors  against  all  the 
stockholders,  wherein  tbe  amount  of  the  lia- 
bility and  all  the  equities  can  be  ascertained 
and  adjusted.  •  •  •  The  UabiUty  of  the 
stockholderB  la  a  fund  to  which  all  the  cred- 
itors are  entitled  to  resort  after  the  corporate 
property  has  been  applied  upon  the  debts." 
Other  auttiorltles  to  tbe  same  effect  might  be 
dted.  but  we  do  not  regard  it  necessary,  in 
Tiew  of  the  recent  utterance  alluded  to  in  our 
own  court 

Does  the  lAaintift,  In  brli^clng  a  r^resento* 
tire  acUon,  become  a  trustee  for  the  othst 
creditors?  We  think  not;  at  least  to  such  an 
extent  as  to  require  him  to  carry  on  the  liti- 
gation for  their  interests  In  opposition  to  his 
own,  or  after  he  has  settled  his  claim.  It  is 
true  that  the  capital  stock  of  a  corporation 
is  a  trust  fund  for  the  security  of  tiie  credit- 
ors, and  the  amount  recoverable  from  the 
stockhold^n  under  the  stetute  in  addition  to 
the  capital  stock  may  be  treated  as  a  like  se- 
curity; but,  as  we  haTe  shown,  the  creditor 
is  not  permitted  to  bring  an  action  In  his  own 
behalf  alone  for  a  contribution  by  the  stock- 
holders, for  in  that  way  he  would  obtain  a 
preference  for  himself.  He  must  bring  the 
action  for  hlmsdf  and  on  behalf,  not  of  all 
the  creditors,  but  on  behalf  of  those  who 
choose  to  come  in  and  share  the  benefits  and 
expraises  of  the  litigation.  His  relation  with 
the  other  creditors  Is  one  tiiat  the  law  creates. 
He  assumes  to  prosecute  on  their  behalf  only 
In  so  tar  as  his  personal  intereste  require. 
He  makes  no  agreonent  with  them,  and  they 
do  not  accept  him  as  a  trustee  to  represent 
them  or  Und  them  by  his  action.  They  have 
the  right  to  come  In  at  any  time,  and,  as  soon 
as  they  do,  they  may  take  part  In  tbe  man- 
agement of  the  action.  True,  it  was  not  nec- 
essary for  them  to  come  in,  and  be  made  par- 
ties, prior  to  tbe  entering  of  an  Interlocutory 
Judgment  When  such  a  Judgment  is  entered 
it  Is  efTectoal  for  all  of  the  creditors,  for  the 
court  then  gives  them  an  opportunity  to  come 
in,  prove  their  claims,  and  share  In  the  recov- 
ery. If,  however,  they  neglect  to  come  in 
and  be  made  parties  at  such  time,  they  will  be 
barred,  and  not  permitted  to  share  bi  the  dis- 
tribution of  the  fond.  Haliett  v.  Hallett,  2 
Paige,  19;  Kerr  v.  Blodgett,  48  N.  Y.  66; 
Brinckerholf  v.  Bostwlck,  99  N.  T.  194,  1  N. 
B.  663.  In  the  latter  case,  Earl,  J.,  in  speak- 
ing of  the  necessity  of  creditors  becoming  par- 
ties before  Interlocutory  Judgment,  says: 
"There  was  no  purpose  In  their  becoming  nom- 
inal plalotlfts  except  that  they  might  have 
some  control  of  tbe  action,  and  thus  be  pres- 
ent to  protect  and  secure  thdr  rights,  and  'to 
prevent  a  discontinuance  of  the  action  by  the 
original  plaintiff."  In  the  same  case  the 
Judge  further  remarks:  "It  could  not  have 
been  commenced  by  one  stockholder  for  him- 


self alone.  It  Is  true  that  at  any  time  before 
Judgment  the  original  ^aintiff,  before  the 
others  were  made  parties,  ooidd  have  discon- 
tinued the  suit,  or  could  have  settled  his  indi- 
vidual damages  with  the  defendants,  and  have 
executed  a  release,  which  would  have  been  ef- 
fectual as  to  him.  But,  If  he  had  prosecuted 
the  action  to  Judgment  then  tbe  Jodgment 
would  have  been  for  the  benefit  of  all  tbe 
stockholders,  and  he  would  then  have  ceased 
to  have  contnd  over  It  because  the  rights  of 
the  other  stoc^olders  would  at  onoe  have  at- 
tached thereto.  The  bringing  of  the  action  by 
the  original  plaintiff  did  not  prevent  the  other 
stockholders  tram  bringing  similar  actions. 
But  the  moment  a  Judgment  should  be  lecov- 
•ered  In  one  action  for  the  benefit  (tf  all  the 
stocUioIders,  the  proceedings  in  an  the  oth- 
ers would  be  stayed." 

In  the  case  of  Innes  r.  lisnslng,  7  Paige, 
683,  it  was  h^  by  the  cSiancdlor  tiiat: 
"Where  a  creditor  flies  a  bill  in  behalf  of  blm- 
self  and  an  others  who  shaU  come  in  and 
Iirove  their  debto  under  the  decree,  and  con- 
trlbnte  to  the  expenses  of  tiie  suit  be  may 
discontinue  his  suit  at  any  time  before  there 
has  been  a  decree  therein  Cor  the  benefit  of 
hhnself  and  the  other  tn^ditors.  And  tbe  de- 
fendant at  any  time  before  such  decree,  baa 
the  right  to  have  the  MU  dismissed,  upon  pay- 
ing what  Is  due  to  tite  complainant  with  Id- 
terest  and  coats.**  It  was  also  further  held 
that:  "The  flUng  of  a  blU  by  one  creditor.  In 
behalf  of  himself  and  others,  win  not  prevent 
another  creditor  from  filing  a  similar  bni,  pre- 
vioua  to  a  decree  in  the  first  anit  But  as 
soon  as  a  decree  la  obtained  In  either  suit  for 
the  ben^t  of  all  tbe  liredlbHrs,  the  proceed- 
ings in  all  other  suite  may  be  stayed."  This 
practice  has  been  repeatedly  foUowed  In  the 
courts  of  our  state.  Tremain  v.  Insurance 
Co.,  11  Hun,  286;  Derby  v.  Yale,  18  Hun,  ZIZ, 
and  other  cases.  In  which  it  was  distinctly 
held  that  where  an  action  la  brought  by  a 
creditor  In  behalf  of  bimself  and  others  ahnl- 
larly  situated  who  shaU  come  in  and  contrib- 
ute to  the  expenses  of  the  action,  no  one  but 
the  plaintiff  acquires  a  vested  Interest  In  the 
action,  or  la  bound  thereby,  untfi  a  Judgment 
has  been  entered;  and  that  the  plaintiff  may 
discontinue  the  action  at  any  time  before  ]u^- 
ment  without  the  conamt  of  tbe  other  cred- 
itors. The  same  practioe  obtains  In  Bngland. 
In  the  caae  of  Scartb  v.  Chad^rick,  14  Jar.  SOO. 
19  Law  y,  Ch.  327,  the  vice  diancdlor  says: 
"As  I  understand  It,  tbe  plaintiff  has  filed  a 
bill  in  such  a  manner  as  that  he  la  domlnus 
litis,  and  there  la  nothing  upon  the  face  of  the 
bill,  as  far  as  I  can  malie  out  which  shows 
that  be  might  not  If  he  pleases,  dlamias  the 
bill  immediacy.  The  bill  contains  a  charge 
that  the  diarehcdders  are  ao  numaoua  that  it 
would  be  Impossible  to  make  them'all  parties, 
and,  in  fact  that  the  plaintiff  la  Ignorant  of 
their  namea  and  addresses.  Tbe  last  reason, 
perhaps,  makes  It  unnecessary  to  consider  the 
first;  but  still  It  Is  a  suit  over  which  he  has 
complete  dominion,  and  It  la  a  suit  in  which, 
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aa  I  understand,  be  li  not  entitled  to  a  decree 
of  course,  as  In  a  creditor's  suit,  bat  It  Is  a 
bin  which.  If  a  decree  is  made,  may  torn  ont 
for  the  benefit  of  others  besides  falmsdf.  Bot 
upon  the  face  of  the  bll!  the  plaintiff  Is  the 
only  person  with  whom  the  defeadants  can 
deal,  and  thai  th^  make  an  ap^teaUon  to 
stop  It  I  do  not  see  why  the  defendants  are 
not  at  liberty  to  make  a  common  an^lcation 
In  this  as'  In  another  suit"  In  the  case  of 
Handford  T.  Storle,  2  Sim.  ft  S.  196,  the  Tlce 
chancellor  says:  "It  Is  said  Ibat  Mr.  Storie, 
havlns  Instltnted  this  suit  tor  the  benefit  of 
himself  and  all  others,  the  debenture  holders, 
was  not  at  liberty  upon  general  iHrtn^Ies  to 
dismiss  his  bill  from  motlTes  of  adrantage  to 
falmsdf.  I  know  of  no  anch  general  prlndide. 
A  idalntfff  who  sues  on  behalf  of  himself  and 
an  other  peraons  of  the  same  dass  as  he,  acts 
upon  his  own  mere  motion,  and  at  hla  own 
expense,  retains  fbe  absolute  dominion  of  the 
salt  until  the  decree,  and  may  dlsmtsa  the  bill 
at  his  pleasure.  AJRer  a  decree  he  cannot, 
by  his  conduct  deprive  other  persons  of  ttie 
same  class  of  the  benefit  of  tlie  decree,  if  they 
think  fit  to  ^osecute  It  The  Teason  of  I3ie 
distinction  Is  that  before  decree  no  oth«  per- 
son of  the  dass  Is  boni^  to  rely  upon  the  dili- 
gence Qt  him  v^o  has  first  Instltnted  his  suit, 
but  may  file  a  bOl  of  his  own,  and  that,  after 
a  decree,  no  second  suit  Is  permitted."  In 
Pemberton  t.  Topham,  1  Beav.  816;  It  was 
hdd  that  In  a  creditors'  suit  Instituted  by  the 
pHalntHT  on  behalf  of  himself  and  an  otiier 
creditors  the  defendant  Is  entitled,  on  motion 
at  any  time  before  decree,  to  have  the  bin 
dismissed  on  payment  of  the  demand  of  the 
idalntlff  and  his  costs  as  between  party  and 
party.  There  are  numerous  other  cases  of  the 
same  Import  holding  substantially  the  same 
doctrine.  They  hare  be«  collected  In  a  note 
under  section  748  of  Oook.  Stock,  Stockh.  ft 
Corp.  Law,  who  states  the  rule  as  follows: 
*^t  Is  a  prindple  of  equity  practice,  when  a 
person  brings  a  suit  In  behalf  of  himself  and 
snch  otben  as  may  wish  to  come  In,  who  are 
slmllariy  tituated,  that  the  complaining  stock- 
holder controls  the  case,  and  may  continue, 
cunpromla^  abandon,  or  discontinue  It  at  his 
Measure." 

The  case  of  Belmont  Nail  Go.  t.  Columbia 
Iron  ft  Steel  Co.,  46  Fed.  336,  we  do  not  re- 
gard as  In  conflict  with  our  own  or  the 
llsh  aathoritleB.  In  that  case  one  of  the 
creditors  had  filed  a  petition  to  be  brought 
In  and  made  a  party  before  an  attempt  was 
made  to  dismiss  the  action.  He  had  a  right 
to  come  In,  and  hare  an  order  entered  to  that 
effect,  and  the  order,  when  entered,  would 
relate  back  to  the  time  of  the  filing  of  his 
petition.  The  court  In  that  case  merely  bdd 
that  the  action  could  not  be  dismissed  tiiere- 
after  without  bis  consent,  or  on  opportunity 
given  him  for  a  bearing. 

The  ease  of  Atlas  Bank  Nahant  Bank.  2S 
PiA.  480,  does  not  appear  to  be  in  point,  but 
It  must  be  conceded  that  the  clause  appear^ 
Ing  In  the  opinion  to  the  effect  that  '^tbe 


plabitlffs,  having  once  Instituted  flie  proceed- 
ing as  a  statute  remedy  for  themselves  and 
others,  th^  go  on  afterwards  for  the  bene* 
fit  of  an  parties  concerned,  and  the  original 
complainants  have  no  power  to  discontinue," 
Is  in  apparent  confilct  with  the  cases  to 
which  we  have  aUuded.  We  think,  however, 
that  In  this  state  there  Is  no  escape  from  the 
claim  made  by  the  appellants  tiut  vbtxe  an 
action  Is  brought  by  a  plaintiff  on  behalf  of 
himself  and  othen  shnllarly  situated  who 
come  In  and  share  in  tiie  expenses,  he  has 
the  right  to  control  the  action,  and  may  con- 
tinue, compromise,  abandon,  or  discontinue  it 
at  pleasure  until  a  creditor  similarly  situated 
has  procured  an  order  to  be  made  a  party  to 
the  action,  or  has  served  a  notice  of  motion 
to  be  brought  in.  or  until  Interiocutory  Judg- 
ment Is  entered. 

It  la  now  contended  that  the  recelvars  are 
parties  to  the  action,  that  th^  represent  the 
creditors,  and  that  the  action  may  properly 
be  carried  on  by  them,  and  that  they  bad 
the  right  to  aiveal  from  the  judgment  ren- 
dered by  the  trial  court  Th^  were  made 
parties  defendant,  and,  we  think,  properly. 
In  order  to  maintain  the  action.  It  was  nec- 
essary for  the  plaintiff  to  show  that  he  was 
a  creditor  of  the  corporatim*  ttiat  the  cor- 
pwatlmx  was  Insolvent,  and  that  a  contribu- 
tion from  tiie  stockholders  was  necessary  In 
order  to  discharge  the  llablUUes  of  the  bank. 
It  thus  Is  apparent  that  before  final  judg- 
ment could  be  entered  an  accounting  on  the 
I»rt  of  the  receivers  was  necessary  in  order 
to  ascertain  and  determine  the  amount  to  be 
collected  from  the  stockholders.  For  this  pur- 
pose they  were  property  made  parties.  We 
do  not  understand,  however,  that  the  action 
could  have  been  prosecuted  by  tbem  aa  re- 
ceivers. The  statute  to  which  we  have  al- 
luded  is  expressly  limited  by  the  provlidons 
of  the  stock  corporation  law  (Laws  1892, 
c.  688).  By  referring  to  section  65  of  that 
law  we  find  the  following  Ifanltatlons:  "Mo 
action  shaU  be  brought  against  a  stockholder 
for  any  debt  ot  the  corporatlmi  until  Judg- 
ment therefor  has  been  recovered  against  the 
corporation,  and  an  execution  thereon  has 
been  returned  unsatisfled  in  whole  or  In 
part  and  the  amount  due  on  such  ezecutUm 
shall  be  the  amount  recoverable,  with  costs 
against  the  stockholdo^.  No  stockholder  shall 
be  personally  liable  for  any  debt  of  tbe  corpo- 
.  ration  not  payable  within  two  years  tiom 
the  time  It  Is  contracted,  nor  unless  an  ac- 
ti<Hi  for  Its  collection  shaU  be  bron^t  against 
the  corporation  within  two  years  after  the 
debt  becomes  due,"  etc  It  wlU  thus  be  smu 
that  the  action  must  be  brought  by  a  cred- 
itor who  has  first  recovered  a  Judgment,  and 
has  bad  an  execution  thereon  returned  nnsat* 
Isfled.  The  remedy  is  purely  statutory,  and 
no  right  of  action  was,  by  this  statute,  given 
to  the  receivers.  It  b  true  that  by  an  amend- 
ment of  the  statute  tai  1897  receivers  may 
now  maintain  the  action,  but  at  the  tinu  this 
action  was  tnrought  no  such  ri^t  existed. 
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The  action  can  only  be  maintained  by  a  cred- 
itor, and  that  for  the  amoimt  of  his  dalm 
dnlr  eatabllBbed  according  to  law.  In  tfala 
case  we  bare  b^d  that  the  brlngmg  of  an 
actloii  by  the  attoniey  general  to  dlswlTe  the 
-  association,  and  the  procuring  of  an  Injunc- 
tion restraining  creditors  from  bringing  ac- 
tions, rendered  compUaoce  wltb  this  part  of 
the  statute  Impossible  and,  therefOTe,  excusa- 
ble. Hlrshfeld  t.  Bopp,  146  K.  T.  84,  89  N. 
£.  817.  Bnt  all  of  the  other  proTldone  of 
the  statute  vply,  and  must  be  complied  with. 
tJnder  these  provisions  the  action  most  be 
maintained  by  a  creditor  In  behalf  of  him- 
«elf  and  those  dmllarly  situated,  and  In  the 
final  Judgment  entered  the  amount  owing  by 
the  corporation,  over  and  above  tbe  assets  la 
the  hands  of  the  receivers,  must  be  ascer- 
tained and  determined,  to  the  end  that  each 
creditor  who  has  come  In  and  proved  his 
claim  may  have  a  Judgment  for  the  balance 
hla  due.  None  of  the  money  passes  Into  the 
hands  of  the  receivers,  and  their  only  part 
In  the  litigation  Is  to  account  for  the  assets 
of  the  corporation  that  have  come  Into  their 
hands  as  recelvera  We  therefore  fan  to  see 
how  they  have  any  standing  In  court  to 
prosecute  the  action,  or  to  appeal  from  any 
jucUniient  that  may  be  entered  In  the  action, 
unless  It  may  be  from  such  parts  of  the  Judg- 
ment as  affect  their  Interests  upon  their  ac- 
counting. If  we  are  correct  in  this  view,  their 
agreement  with  Hlrshfeld  to  prosecute  the 
action  was  unauthorized,  and  was  no  part  of 
their  duty  as  receivers,  and  can  have  no  force 
upon  the  questions  pending  before  us.  In 
the  case  of  Famsworth  v.  Wood,  91  N.  Y. 
308.  Rapallo,  J.,  in  speaking  of  the  rights  of 
creditors  to  maintain  actions  against  the 
stockholders  of  a  corporation  under  the  stat- 
ute, says:  "The  rights  of  certain  creditors 
to  prosecute  their  claims  against  certain  of 
the  stockholders  never  were  the  property  of 
the  corporation,  nor  rights  of  action  vested 
In  it;  nor  Is  there  any  provision  of  the  stat- 
ute which  transfers  these  rights  of  action 
from  the  creditors  to  the  receiver." 

As  we  have  seen,  the  plaintiff  sold  and  as- 
signed his  claim  before  any  of  the  creditors 
had  come  In,  or  had  served  a  notice  of 
motion  to  be  brought  In,  as  parties.  At  the 
time  of  the  trial  he  vras  not  a  creditor.  The 
person  to  whom  be  had  sold  his  claim  had 
stipulated  a  discontinuance  of  the  action,  and 
had  executed  a  release  to  many  of  the  de- 
fendants. The  plalntifTs  assignee,  therefore, 
could  not  and  did  not  wish  to  continue  the 
action;  and  defending  stockholders,  hav- 
ing settied  with  him,  bad  the  right  to  have 
the  action  discontinued.  We  must  confess 
that  we  regret  the  result  reached,  but  under 
the  numerous  authorities  In  this  state  and 
England,  to  which  we  have  alluded,  we  think 
we  are  compelled  to  conclude  that  the  com- 
plaint was  properly  dismissed  by  the  trial 
court.  The  order  of  the  appellate  divlEd<m 
should  be  reversed,  and  the  Judgment  en- 
tered upon  the  decision  of  the  trial  court 


affirmed,  with  costs  In  all  coorts.  An  COT- 
cnr,  except  GRAT  and  VAKN,  JJ.,  dlsMOtliis. 
Order  reversed,  etc. 


(UT  N.  T.  my 

PBOPLB  ex  rel.  J0ME3  v.  FEITNBB  et  aL, 
Board  of  Taxes,  Ste. 
(Conrt  of  Appeals  of  New  York.   Nov.  29, 
1888.) 

TlXATIOH  —  EXBMniONB  —  PROPBBTT  PDBCBABID 
WITS  PaXSIOIT  MONBVS. 

Prior  to  Laws  1897,  c.  348,  which  Is  not 
retroactive  in  its  effect,  real  property  owned 
by  the  wife  or  widow  of  a  pensMner,  tiioagh 
purchased  with  the  pro<»eds  of  a  pension,  was 
not  exempt  from  taxation. 

Appeal  from  supreme  court,  appdlate  dfvi- 

siQn.  Second  department 

Application  by  the  people,  on  the  relation  of 
Harriet  Jones,  for  a  writ  of  mandamus 
against  Thomas  h.  Feitner  and  others,  com- 
posing the  board  of  taxes  and  assessmenta  of 
the  city  of  New  York.  From  a  Judgment  of 
the  supreme  court  (62  N.  Y.  Supp.  822)  re- 
versing an  order  granting  the  writ;  r^tor 
appeals.  Affirmed. 

George  W.  McKenzie,  for  appellant  Almet 
F.  Jeuks  and  B.  P6rc7  Chittenden,  tot  re- 
spondents. 

PER  CTJBIAM.  The  only  question  it  Is 
necessary  to  determine  hi  this  case  is  whether 
the  relator  was  entitied  to  the  exemption 
claimed.  We  think  she  was  not  As  the  law 
stood  when  the  assessments  complained  of 
were  made,  pension  money,  or  real  property 
purchased  with  It  was  exempt  from  execu- 
tion; and  as  this  court  held  in  Bank  v.  Car- 
penter, 119  X.  Y.  660,  23  N.  EL  llOS,  It  was 
likewise  exempt  from  assessment  and  taxa- 
tion. But  that  exemption  was  personal  to 
the  pensioner,  and  did  not  extend  to  proper^ 
owned  by  another,  even  though  it  were  his 
wife.  It  Is  true  the  law  Is  now  otherwise 
(Laws  1897,  c.  348),  but  that  statute  has  no 
retroactive  effect  and  hence  has  no  applica- 
tion here.  This  case  was  properly  disposed 
of  by  tiie  appellate  division,  and  the  order  ap- 
pealed from  should  be  affirmed,  without  costs. 
AU  concur,  except  GBAY,  3^  absent  Order 
affirmed. 


057  N.  T,  301) 

WABD  V.  FB^FBIB  et  aL 

(Court  of  Appeals  of  New  York.   Nov.  72, 
1898.) 

SUPPLBHRNTAKT   PROCBKDINOS — FRAUD  OX  CRBD- 
ITOK — KlOBT  OF  ReCBIVBK  TO  SOE— PLEAD- 

ise— Capacity  to  Sub— Waivrr. 
1.  Code  Civ.  Proc.  §  2464,  providing  for  the 
appointment  of  a  "receiver  of  the  property  of 
the  judgnieut  debtor,"  does  not  invest  the  re- 
ceiver with  a  right  of  action  against,  the  judg- 
ment debtor  ana  his  frauduIeDt  transferee  of 
chattels  for  conapirlng  thas  to  defeat  the  Judg- 
ment creditor,  wnKe  the  transfer  oC  the  chat- 
tels was  complete  before  the  Judgment  was  en- 
tered, for  that  right  of  action  accrues,  if  at  oil. 
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to  the  judgment  creditor,  ud  not.ttn  judgment 

debtor. 

2.  Laws  1884,  c.  740,  amending  Laws  18C8, 
c.  814,  and  aatborizing  receivers  to  resist  all 
acta  done  or  transfers  made  in  frand  of  credit- 
ors, does  not  empower  a  receiver  to  maintain 
an  action  of  tort  azalnst  the  debtor  and  his 
transferee  for  conspiting  to  wrongfally  trans- 
fer the  debtor's  propwtjr  In  an^clpatlon  of  the 
rendition  of  jodpoent. 

8.  Where  the  facts  were  Insoffldent  to  en- 
able a  receiver  to  maintain  an  action,  that  ob- 
jection is  not  waived  by  an  omission  to  demur 
or  answer  to  hia  legal  aapadty  to  sue^  because 
those  are  distinct  vices. 

Appeal  firom  supreme  court,  general  term. 
Fourth  department. 

Action  by  Peter  A.  Ward,  aa  lecelTer, 
against  Norman  Petrie  and  another.  A  judg- 
ment Air  plaintiff  wlia  affirmed  in  the  gen- 
eral term  (36  N.  T.  Supp.  840).  and  defendants 
appeal.  Keversed. 

On  the  Ifith  of  August.  1898»  one  Jesse 
Reed  commenced  an  action  In  the  anpreme 
court  against  the  defendant  Norman  Petrie 
to  recover  tiie  stun  of  9600  for  work  per- 
formed 1^  asld  Reed  as  a  farm  laborer  upon 
the  farm  of  said  Petrie.  Issue  having  been 
Joined  In  said  action.  It  was  tried  on  the  15th 
of  February,  1894,  and  after  8  o'clock  In  the 
afternoon,  when  It  was  too  late  to  enter 
Judgment  on  that  day,  a  verdict  was  ren- 
dered in  favor  of  the  plaintiff  therein  for  the 
sum  of  $634.00.  The  next  day,  at  10  min- 
utes after  10,  Judgment  was  entered  upon  the 
verdict  In  the  county  clerk's  office  of  J^er- 
Bon  county  for  the  sum  of  $712.56  damages 
and  costs.  An  execution  was  at  once  Issued 
to  the  sheriff  of  said  county,  in  which  the 
judgment  debtor  then  resided,  and  it .  was 
returned  unsatisfied  on  the  21st  of  February, 
1894.  On  February  2S,  1894.  proceedings 
supplementary  to  execution  based  uiran  said 
jndgm^t  were  Instituted  In  the  usual  form, 
and  resulted  In  the  appointment  of  plaintiff 
aa  receiver  therein  by  an  order  dated  March 
10,  1894,  followed  by  the  filing  of  the  proper 
receiver's  bond  on  the  17th  of  March,  1894. 
The  order  requiring  the  Judgment  debtor  to 
an>ear  for  examination  was  served  vvon  blm 
February  24^  1894.  This  action  was  com- 
menced in  the  county  court  of  Jeffenon  coun- 
ty about  May  1. 1894.  It  Is  alleged  In  the  com- 
plain^ and  evidence  was  given  tending  to 
show,  that  at  about  7  o'clock  In  the  morning  of 
February  16i  1894,  said  Norman  Petrie  exe- 
cuted and  delivered  to  his  sister.  Flora  Petrie, 
a  chattti  mortgage  upon  a  large  quantity 
of  personal  property  to  him  belonging,  situ* 
ated  upon  his  farm  In  the  town  of  Orleans, 
county  of  Jefferson;  that  said  mortgage  was 
at  once  duly  filed  in  the  proper  office,  but 
the  same  was  colorable  merely,  end  was 
given  without  consideration,  pursuant  to  a 
conspiracy  entered  Into  between  the  defend- 
ants to  cheat  and  defraud  the  creditors  of  the 
said  Norman  Petrie,  and  especially  the  said 
Jesse  Reed,  and  to  prevent  the  collection  of 
said  Judgment  to  be  entered  on  the  verdict  In 
hla  favor;  that  pursuant  to  said  conspiracy 


the  said  Flora  took  possession  of  the  mort- 
gaged property,  and  advertised  the  same  Cor 
sale  on  the  19th  of  March,  1894,  when  she 
bid  in  sulMtentlally  the  whole  thereof,  and  Is 
now  in  possesBlon  claiming  to  be  the  owner, 
with  knowledge  at  all  times  of  the  fraudu- 
lent Intent  of  the  said  Norman  in  the  execu- 
cution  and  delivery  of  the  mortgage.  The 
complaint  doaea  In  these  words:  "That,  by 
reason  of  such  conspiracy,  and  the  acts  of 
defendante  In  pursuance  thereof,  the  trust 
estate  and  rights  of  plaintiff  have  been  dam- 
aged in  the  sum  of  ?S00;  •  «  •  where- 
fore the  plaintiff  demands  Judgment  for  the 
sum  of  (800,  besides  coste."  There  was  no 
auction  of  titie  to  the  property  in  the  plain- 
tiff, or  of  a  conversion  thereof  by  the  de- 
fendants. The  defendante  served  separate 
answers,  putting  at  Issue  the  more  Important 
allegations  In  the  complaint;  and  upon  the 
trial  they  raised,  by  appropriate  objections, 
motions,  and  exceptions,  the  question  whether 
the  complaint  stated  a  cause  of  action,  and, 
if  so,  whether  the  county  court  had  Jurisdic- 
tion thereof.  It  appeared  upon  the  trial  that 
on  February  20,  1894,  four  days  before  the 
order  in  supplementary  proceedings  was 
served,  the  defendante  executed  and  acknowl- 
edged an  Instrument  under  seal,  whereby, 
after  reciting  that  Norman  Petrie  owned  said 
farm,  and  that  It  was  IncnmlKred  by  threes 
mortgages,  the  third,  amounting  to  about  $2,- 
750,  being  owned  by  the  said  Flora,  It  was 
agreed  "that  said  Norman  do,  and  hereby 
does,  transfer  to  the  said  Flora  Petrie  the 
possession  of  said  farm;  that  said  Flora  Pet- 
rie agrees  to,  and  hereby  does,  teke  posses- 
sion of  said  farm,  to  receive  and  hold  pos- 
session thereof  as  mortgagee  in  possession." 
On  the  same  day  Flora  Petzle  took  posses- 
sion of  the  real  estete,  and  at  the  same  time 
she  also  took  possession  of  the  personal  prop- 
erty under  the  chattel  mortgage,  which  con- 
telned  the  usual  danger  clause,  and  she  was 
In  possession  thereof  before  the  supptemen- 
tary  proceedings  were  Instituted.  The  chat- 
tel mortgage  purports  to  have  been  given 
mainly  as  collateral  and  further  security  to 
said  third  mortgage  on  the  real  estete.  The 
Jury  rendered  a  verdict  In  favor  of  the  plain- 
tiff, as  receiver,  against  both  defendants,  for 
the  sum  of  ¥79£i.2S.  Judgment  was  entered 
accordingly,  and  from  the  Judgment  of  the 
general  term  affirming  the  same  an  appeal 
was  teken  by  the  defendants  to  this  court 

Wayhmd  F.  Ford,  for  appellants.  Watson 
M.  Rogers,  for  revondent 

VANN,  J.  (after  stating  the  facte).  This 
action  is  an  excnrslou  by  a  receiver  Into  a  new 
field.  It  Is  an  action  at  law,  brotight  by  the 
plaintiff,  as  receiver  In  supplementary  pro- 
ceedings, to  recover  damages  from  the  judg- 
ment debtor  and  another  for  a  fraudulent 
conspiracy  to  prevent  the  collection  of  the 
judgment  creditor's  debt,  which,  although  In 
existence,  was  not  In  Judgment  at  the  time 
the  conspiracy  was  formed  and  executed.  As 
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the  auUiortly  of  the  plaintiff  to  maintain  such 
an  action  Is  challenged^  It  becomes  necessary 
to  examine  the  statute  authorizing  bis  ap- 
pointment and  goTernlng  his  powers.  The 
Code  of  ClvU  Procedure,  by  section  2464,  au- 
thorizes the  appointment  of  "a  receiver  of 
the  property  of  the  judgment  debtor."  Sec- 
tion 2468  provides  that  "the  property  of  the 
Judgment  debtor  Is  vested  In  a  receiver,  who 
has  duly  gualiOed,  from  the  time  of  filing  the 
order  appointing  him,"  subject  to  certain  ex- 
cepOonfl  not  now  material.  When  the  recelT- 
er'a  title  to  personal  property  has  thus  be- 
come vested,  "it  also  extends  back  by  rela- 
tion, for  the  benefit  of  the  Judgment  creditor 
in  whose  behalf  the  special  proceeding  was  In- 
stituted, •  •  •  so  as  to  Include  the  per- 
sonal property  of  the  Judgment  debtor,  at  the 
time  of  the  service  of  the  order."  Id.  S  2469. 
If  It  appears  from  due  proof  that  the  Judg- 
ment debtor  has  in  his  possession,  or  under 
his  control,  money  or  personal  property  be- 
longing to  him,  or  tiiat  a  third  person  has 
possession  or  control  of  the  same,  and  the 
right  of  the  Judgment  debtee  is  not  substan- 
tially disputed,  an  order  may  be  made  by  the 
Judge  in  charge  of  the  proceeding,  in  his  dis- 
cretion, for  the  payment  of  the  money  or  the 
delivery  of  the  property  to  the  sheriff,  or  to  a 
receiver  if  one  has  been  appointed.  Id.  { 
2447.  The  receiver  is  subject  to  the  control 
of  the  court  out  of  which  the  execution  was 
Issued  (section  2471),  and  bis  duties,  subject 
to  such  control,  are  to  take  poesesalou  of  the 
tangible  property  of  the  Judgment  debtor,  not 
exempt  by  law,  and  convert  It  into  money  to 
the  best  advantage;  to  collect  the  Intangible 
assets,  and  out  of  the  proceeds  to  pay  fees  and 
expenses,  and  apply  the  balance  \xpon  the 
debt  of  the  Judgment  creditor,  rettumlng  the 
remainder,  if  any,  to  the  Judgment  debtor. 
He  represents  the  Judgment  debtor,  and  can 
bring  any  action  relating  to  property  rights 
that  he  might  bring,  because  he  has  his  title. 
He  also  represents  the  Judgment  creditor  in 
equity  to  the  extent  necessary  to  bring  ac- 
tions in  the  nature  of  a  creditors*  bill  to  set 
aside  fraudulent  transfers,  for  "he  comes  in 
by  the  act  of  the  law,  and  not  by  the  act  of 
the  party."  Porter  v.  WUliams,  9  N.  Y.  142, 
149;  Underwood  v.  Sutcllffe,  77  N.  Y.  58,  62; 
Mandevllle  v.  Avery,  124  N,  T.  376,  385,  26 
N.  B.  951.  He  trustee  for  the  Judgment 
creditor  to  receive,  and  to  remove  obstacles 
by  equitable  procedure  so  that  he  may  re- 
ceive, the  property  of  the  Judgment  debtor, 
and  apply  the  proceeds  on  the  debt,  which  is 
the  foundation  of  his  authority.  He  takes  the 
legal  title  to  all  the  personal  property  of  the 
debtor,  whether  In  his  own  hands  or  in  the 
hands  of  others,  as  of  the  date  of  the  service 
of  the  order  in  supplementary  proceedings, 
but  not  BO  as  to  affect  the  title  of  a  purchaser 
In  good  faith,  or  the  payment  of  a  debt  In 
good  faith.  Ck)de  Civ.  Proc.  S  2469;  McCorkle 
V.  Herrman,  117  N.  Y.  297,  302,  22  X.  E.  94a 
The  title  to  property,  however,  transferred  by 
the  Judgment  debtor  In  fraud  of  creditors. 


prior  to  the  service  of  the  order  for  exam- 
ination upon  blm,  is  good  as  against  Uie  re- 
ceiver until  he  has  caused  the  transfer  to  be 
set  aside  by  a  decree  in  equity.  Bostwidc  v. 
Menck,  40  N.  Y.  883.  UntU  then  he  has  an 
equitable  right,  but  no  title.  While  the  title 
of  a  frandulent  transferee  Is  not  good  as 
against  the  sheriff  armed  with  an  execution 
against  the  property  of  the  Judgment  debtor, 
as  he  may  levy  npon  the  property,  sell  It, 
and  nm  the  rifdc  of  being  able  to  prove  the 
fraudulent  nature  of  the  transaction  when  he 
is  sued,  it  Is  good  as  against  the  receiver,  who 
has  no  legal  process,  until  the  transfer  is 
formally  set  aside.  The  receiver  can  main- 
tain an  action  against  the  Judgment  debtor 
In  conversion,  where  the  debtor  has  convert- 
ed property  after  it  became  vested  in  the  re- 
ceiver (Gardner  v.  Smith,  20  Barb.  6S) ;  but  it 
has  been  held  that  he  cannot  maintain  re- 
plevin to  recover  articles  of  personal  property 
which  were  transferred  by  the  debtor,  in 
fraud  of  his  creditors,  prior  to  the  appoint- 
ment of  the  receiver  (Pettlbone  v.  Drake- 
ford.  37  Hun.  628).  In  Metcalf  v.  Del  Valle, 
64  Hun,  245,  19  N.  Y.  Supp.  16,  It  was  held 
that  the  title  of  a  receiver  in  supplementary 
proceedings  extended  only  to  the .  property 
which  the  Judgment  debtor  had  when  the  re- 
ceiver was  appointed,  and  that  it  did  not  In- 
clude proi>erty  which  the  Judgment  debtor 
had  fraudulently  transferred  prior  to  such  ap- 
pointment. When  the  case  reached  this  court 
It  was  affirmed  on  the  authority  of  Bostwick 
V.  Menck,  supra.  So  an  administrator  does 
not  take  legal  title  to  chattels  fraudulently 
assigned  by  his  Intestate,  and  can  only  avoid 
the  transfer  by  proceeding  in  eqtilty  under 
the  statute  authorizing  It  Oslxmie  v.  Moss, 
7  Johns.  161;  Brownell  r.  CMrtis.  10  Paige. 
210. 

If  the  plalntlCF  can  maintain  this  action  at 
law.  It  must  be  because  the  title  to  the  cause 
of  action  vested  tn  him  by  virtue  of  his  ap- 
pointment as  "receiver  of  the  property  of  the 
Judgment  debtor."  Oode  CIt.  Proe.  S  2464. 
What  does  a  receiver  In  supplementary  pro- 
ceedings receive?  He  receives  simply  "the 
property  of  the  Judgment  debtor,"  according 
to  the  express  command  of  the  statute.  The 
title  to  the  property  of  the  Judgment  debtor 
is  vested  in  him,  and  be  is  entitled  to  "re- 
ceive" all  of  It  except  such  as  Is  exempt  from 
execution.  The  property  belonging  to  and  in 
the  possession  of  the  Judgment  debtor  he  is 
entitled  to  take  without  legal  process,  and.  If 
the  Judgment  debtor  resists,  to  apply  to  the 
court  for  an  order  compiling  him  to  deliver 
it  In  addition  to  this,  however,  he  has  an 
equitable  right  to  property  fraudulently  trans- 
ferred by  the  Judgment  debtor,  and  can  rein- 
state the  title  in  him  by  a  suit  in  equity,  and 
then  rec^ve  It  If  sucb  property  Is  volun- 
tarily surrendered  by  the  transferee  upon  de- 
mand, he  Is  entitled  to  take  It  and  dispose 
of  it  the  same  as  If  it  had  never  been  trans- 
ferred. If  it  is  not  voluntarily  surrendered^ 
be  cannot  take  It  by  force,  but  by  Tlrtne  at 
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tbe  atatnte  he  la  entitled  to  malntatn  &n  action 
In  eavitr  to  set  adde  the  fnndiileDt  traiiBfer, 
«o  that  he  may  recelTe  the  nm^ertr,  which 
in  equity  and  good  cooBdenoe  bakings  to  the 
Judgment  debtor.  SuCh  an  action,  howeTa, 
cannot  be  maintained  In  a  county  court  for 
the  want  of  Jurisdiction  of  an  equitable  ac- 
tion of  that  kbid.  Code  Olr.  Proc  I  840. 
There  Is  no  statute  and  no  rule  of  law  ttiat 
«ntltle8  him  to  "receive"  anythinc  that  does 
not  belong  to  the  Judgment  debtor,  "Who,  in 
the  caee  before  ua,  had  parted  with  title,  pos- 
aesflkKi,  and  the  right  of  possesion  before  the 
receiver  waa  appototed.  Ete  la  not  entitled 
to  receive  any  right  of  action  belonging  to  tbe 
Judgment  creditor,  althoni^  he  is  authorised 
to  tHing  an  action  to  set  aside  fraudulent 
tranafera,  tlM  aame  aa  the  Judgment  creditor 
himself  might  have  done.  We  find  no  caae 
luring  that  he  represoato  the  Judgment  cred- 
itor to  tte  extent  of  bringing  an  action  at 
hiw,  even  if  the  Judgment  creditor  might 
have  brought  one,  to  recover  datoagea  for  a 
frandnl«it  compiracy  to  prevent  the  ocdlec- 
1^  of  hla  debt,  carried  into  effect  before  the 
proceedings  were  commenced  which  resulted 
in  the  appolntmmt  of  the  receiver.  He  la  the 
receiver  of  Ihe  property  of  the  Jud^ent  debt- 
or, not  of  the  Judgment  creditor,  and  such  a 
right  of  action  la  the  property  of  the  latter, 
not  of  the  form^.  He  repreaents  the  creditor 
only  with  ref^ence  to  the  property  of  the 
debtor,  who  cannot  have  a  cause  of  action 
against  himself.  The  defendants  did  nothing 
to  affect  tike  title  of  the  recover  after  hia  ap- 
pohitment,  for  the  fraudulent  transfer  was 
•complete,  even  aa  to  posaesdont  before  snp- 
plementai7  proceedlngB  were  commenced. 
What  tbey  did  would  be  in^fectual  aa  against 
his  equitable  right  to  the  property  tranafened 
when  asserted  In  tiie  proper  manner,  fw  he 
«ouId  follow  the  property  in  equity,  at  least 
until  it  reached  the  hands  of  a  bona  fide  pur- 
chaser. Id.  {  1871.  So  far,  however,  as  the 
action  of  the  defendants  gave  a  right  of  ac- 
tion at  law  to  any  one,  It  was  to  the  Judgment 
creditor  only,  and  that  right  did  not  pass  to 
tiie  plalntUT  on  his  appointment,  ma  did  he 
represent  the  creditor  with  reference  to  It 
Tbe  Judgment  creditor  could  not  assert  that 
right  through  tbe  plalntUf,  who  could  receive 
under  the  statute  tbe  property  of  the  Judg- 
ment debtor  only.  The  receiver  could  not 
receive  a  right  of  action  for  a  tort  that  ac- 
crued. If  at  all,  before  the  Judgment  was  re- 
covered upon  which  his  title  was  founded. 

Whether  the  Judgment  creditor  could  main- 
tain an  action  at  law  to  recover  damages  on 
account  of  the  fraudnlent  transfer  made  be- 
ton  be  recovered  Judgment  or  bad  any  lien, 
legal  or  equitable,  It  Is  not  necessary  to  de- 
cide. The  following  cases  are  relied  upon  by 
the  i^atotlff  as  Justifying  such  an  action: 
Tates  V.  Joyce,  11  Johns.  13«;  Van  Pelt  v. 
McGraw,  4  N.  Y.  110;  Qulnby  v.  Strauss,  00 
M.  Y.  664;  Fhidhiy  v.  McAllister,  113  U.  S. 
104,  6  Sup.  Ot.  401.  On  the  other  hand,  the 
defendants  insist  that  such  an  action  cannot 


be  maintained^  became  their  acta,  when  doM, 
did  not  injure  any  security  at  the  creditor, 
tor  be  had'  none  at  tbe  time,  and  in  suroort 
(tf  this  position  Ihey  dte  the  following:  Braem 
V.  Bank  &Tij^}  6  N.  Y.  Snpp.  S46,  afBrmed 
127  N.  Y.  506,  2S  N.  B.  697;  Adier  v.  Fenton. 
66  n.  S.  407;  Hotchhis  v.  Hntehhis.  7  HUI. 
104;  BrinkerhoCr  v.  ^rown.  4  Johns.  Gh.  671; 
Hurwlts  V.  Hurwltx,  10  Ulsc,  Bep.  363,  31 
N.  Y.  Supp^  25.  We  do  not  think  it  necessary 
to  decide  the  queatloa  in  this  case,  because,  as 
we  have  already  held,  such  a  right  of  actum 
could  only  be  asserted,  If  at  all,  by  the  credits 
or  hlmsdf ,  in  his  own  y"***,  and  not  tfarousb 
a  receiver. 

It  la,  however,  inalated  that  this  action  la 
authorised  by  fdiapter  8l4  of  the  Lawa  ot 
185S,  aa  amended  by  cb^ter  740  of  the  Lawa 
of  18M.  It  has  beoi  held  that  the  chiaa  of 
recelvera  r^tered  to  In  thia  act  are  thoae  who 
are  vested  ca  auch  with  aU  the  inropaty  of 
the  insc^ent  for  Ihe  benefit  of  all  the  cred- 
itors, and  not  to  a  ncsir&c  ajwointod  in  eup- 
Itementary  iwoceedlnga  for  the  ben^t  ot  a 
single  creditor  only.  Fettibone  v.  Drakeford, 
snpra.  This,  If  not  ao  held,  was  plainly  inti- 
mated. In  Underwood  t.  SntcUfte^  77  N.  Y. 
68,  62.  But,-  whethw  this  la  so  or  not,  we 
do  not  fbink  that  said  statute  authorises  any 
receiver,  however  an>olnted.  to  maintain  such 
an  action  as  the  am  under  consideration. 
This  action  does  not  attenqit  to  follow  tbe 
proptfty,  and  recover  it,  or  tiie  value  tliereof, 
so  that  the  receiver  may  apply  the  proceeds 
qpon  tbe  debt  in  question.  It  la  not  an  action 
to  replevy  the  pnqierty,  or  to  recover  damages 
tot  the  convOTlon  thereof,  or  to  aet  aside  the 
fraudulent  mortgage.  It  treato  the  luwperty 
aa  a  mere  ineUent  to  the  cause  of  action,  and 
la  founded  <hi  the  theory  of  a  fraudulent  con- 
spiracy to  iffevent  the  collection  of  a  debt  held 
at  tlw  time  1^  a  almpie  contract  creditor. 
The  statote  under  consideration  enables  a  re- 
ceiver or  other  trustee  of  an  estate  to  follow 
specific  property  transferred  In  fraud  of  the 
righto  (tf  creditors,  and  makes  the  persons  r» 
celving  such  property  llaMe  in  the  proper  ac- 
tion for  the  same  or  Ito  value.  This  liability 
is  not  Impcned  upon  the  one  making  the  fraud- 
ulent transfer,  but  upon  the  transferee  alone, 
and  hence  It  la  evident  that  this  action,  whldi 
se^  to  make  both  liable,  the  one  as  much  as 
the  other,  was  not  brought  under  that  statute. 
The  property -transferred  Is  not  the  subject  of 
the  action,  but  the  conspiracy  to  defraud,  and 
the  transfer  pursuant  thereto.  The  result  ot 
the  action,  If  successful,  would  not  affect  the 
property,  for  the  plaintiff  could  not  toke  it, 
Dor  sell  It,  nor  do  anythtog  with  It  that  he 
could  not  bave  done  If  the  action  had  not 
been  brought. 

Tbe  plaintiff  claims  that,  as  the  defendants 
did  not  raise  the  question  of  his  capacity  to 
sue  by  demurrer  or  answer,  under  sections  48S 
and  490  of  the  Code  of  CItU  Procedure,  they 
thereby  waived  the  rl^t  to  claim  tbat  the  re- 
ceiver cannot  malntoln  this  action.  There  la 
a  diflForence  between  capacity  to  aoe,  which  la 
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the  right  to  come  Into  court,  and  a  cause  of 
action,  which  la  the  right  to  relief  In  court 
Incapacity  to  sue  exists  when  there  ia  some 
legal  disability,  such  as  Infancy,  or  lunacy, 
or  a  want  of  title  In  the  plaintiff  to  the  char- 
acter in  which  he  sues.  The  plaintiff  was  du- 
ly  appointed  receiver,  and  haa  a  legal  capacity 
to  sue  as  such,  and  hence  could  bring  the  de- 
fendants into  court  by  the  service  of  a  aum- 
mons  upon  them,  even  If  he  had  no  cause  of 
action  against  them.  On  the  other  hand,  an 
Infant  haa  no  capacity  to  sue,  and  hence 
could  not  lawfully  cause  the  defendants  to  be 
brought  into  court,  eren  If  he  bad  a  good 
cause  of  action  against  them.  Incapacity  to 
sue  is  not  the  same  as  Insufficiency  of  facts 
to  sue  upon.  The  Code  of  Procedure  contain- 
ed provisions  similar  In  all  respects  now  ma- 
terial to  the  sections  aboTe  cited  from  the 
Code  of  CiTll  Procedure,  and.  referring  to 
those  prorlslons  In  Bank  r.  Magee,  20  N.  Y. 
36S,  359,  this  court,  through  Judge  Denlo, 
said:  "Certain  persons— as  Infants,  Idiots.  In- 
natlcs,  and  married  women— cannot  sue  ex- 
cept by  guardians,  next  friends,  committees, 
or,  in  the  case  of  nuirrled  women,  by  joining 
their  hnsbands  In  certain  cases.  This,  I  tblnfc, 
was  what  the  provision  refers  to,"  etc.  We 
think  that  the  plaintiff  bad  capacity  to  sue, 
but  that  his  complaint  stated  no  cause  of  ac- 
tion of  which  the  county  court  had  Jurlsdle- 
tlon.  The  Judgment  appealed  from  should  be 
reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event  All  concur,  except  O'BRI- 
EN. J.,  not  voting,  and  MARTIN,  no: 
sitting  Judgment  rereraed,  etc 


057  K.  T.  mi 

FBOPLB  ex  rel.  TYROLBR  T.  WARDEN  OP 
.  CITY  PRISON  OF  CITY  OF 
NEW  YORK. 

(Conrt  of  Aiveala  of  New  York.   Not.  22, 

C>>iTBTiTimo:rAL  Law— PoLioa  Powan— Libirtt— 
Carkixhs— OoHPrrmoK— TioKBT 
Broxskaob— Fkadd. 

1.  The  sale  of  a  valid  passenger  ticket  by  m 
broker  Is  not  a  fraud,  on  either  the  transporta- 
tion company  or  the  traveler,  calling  for  pro- 
tective legislation  in  the  exercise  of  the  police 
power,  as  attempted  by  Laws  1897.  c.  506. 

2.  Laws  1897,  c.  506,  {  1.  prohibiting  the  sale 
of  paBsenger  tickets  by  personB  not  agents  of 
the  carrier,  and  section  2,  authorizing  an  agent 
of  any  transportation  company  to  purchase 
from  the  agreut  of  any  other  transportation 
company  a  ticket  for  a  passenger  to  whom  be 
may  sell  a  ticket  to  travel  over  any  part  of  the 
line  for  which  he  Is  agent,  so  as  to  enable  such 

Eaasenger  to  travel  to  the  place  from  which 
is  ticket  shall  read,  conflicts  with  Const,  art. 
1,  8  6,  providing  that  no  person  sUnll  be  depriv- 
ed of  liberty  without  due  process  of  law. 

3.  Such  act  is  not  valid  as  a  police  regulation 
of  carriers  as  quasi  public  corporations. 

4.  Nor  is  Buch  act  valid  as  a  police  regulation 
of  the  manner  In  which  the  business  of  ticket 
brokerage  may  be  conducted. 

5.  In  determining  whether  a  law  attempted 
to  be  justified  as  being  within  the  police  power 
is  in  violation  of  the  constitution,  the  courts 
must  ascertain  whether  the  health,  morals. 


safety,  and  welfare  of  the  public  Justified  its 
enactment. 

6.  The  fact  that  some  dishonest  persons  have 
been  engaged  in  the  ticket-brokerage  buslneas, 
with  the  result  that  frauds  have  oeen  perpe- 
trated on  both  travelers  and  tranaportabon 
companies,  does  not  justib  the  legislature  in 
depriving  every  citizen  of  Uie  liberty  to  further 
engage  in  such  business,  as  attempted  by  Lawa 
1897.  c.  606. 

7.  The  fact  that  a  railroad,  by  a  sale  ta  a 
ticket  broker  of  a  block  of  tickete  at  less  than 
the  usual  price,  is  enabled  to  take  travel  from 
Its  competitors,  does  not  justify  the  legislature 
in  prohibiting  the  sale  of  mssenger  tickets  by 
other  than  agents  of  tranraortation  companies, 
as  attempted  by  Laws  1897,  c.  606,  on  the 
ground  that  sucn  leg^riatlon  Is  for  the  public 
good. 

Bartlett  Martin,  and  Gray,  17.,  dlsBenting. 

Appeal  from  supreme  court,  appellate  divi- 
sion, first  department 

Habeas  corpus  by  the  people,  on  the  rela- 
tion of  George  Tyroler,  against  the  warden 
of  the  city  prison  of  the  city  of  New  York. 
From  an  order  of  the  appellate  division  (50 
N.  Y.  Supp.  66)  affirming  an  order  dismissing 
the  writ  and  remanding  relator  to  custody,  he 
appeals.  Reversed. 

.The  relator  is  a  citizen  of  the  state  of  New 
York  and  of  the  United  States,  and  Immediate- 
ly prior  to  his  arrest,  and  for  several  years  be- 
fore that  time,  had  been  engaged  In  the  dty 
of  New  York  In  the  business  of  selling,  and 
offering  for  sale,  and  procuring,  tickets,  giv- 
ing, and  purporting  to  give,  the  right  to  A 
passage  and  conveyance  on  vessels  and  rail- 
way trains.  He  is  charged  with  having  ie< 
celved  the  sum  of  ¥6.30  as  a  consideration 
for  a  passage  or  conveyance  upon  a  ferry- 
boat, train,  and  vessel  from  the  city  of  New 
York  to  the  city  of  Norfolk,  Va.,  and  tot 
the  procurement  of  a  ticket  giving  the  abwK 
lute  right  of  passage  and  conv^ance  upon 
such  ferryboat,  train,  and  vessel,  he  not  be- 
ing at  the  time  an  authorized  agent  of  tibe 
owners  or  consignees  of  such  vessel,  or  of  the 
company  running  such  train.  It  Is  not  pre- 
tended that  the  relator  did  not  come  into  the 
possession  of  the  tickets  lawfully,  and  by  pur- 
chase from  the  transportation  companies  Is- 
suing them.  The  relator  sued  ont  ft  writ  of 
habeas  corpus,  and  demanded  his  discharge 
from  the  custody  of  the  defendant  on  the 
ground  that  the  act  of  1897  (chapter  600)  vio- 
lated certain  provisions  of  the  constitution  of 
the  state  of  New  York  and  the  constitution  of 
the  United  States,  and  was  therefore  void. 
The  special  term  made  Its  order  dismissing 
the  writ  and  remanded  the  relator.  The  ap- 
pellate division  affirmed  that  order. 

Samuel  Untermyer,  for  appellant  Asa  Bird 
Gardiner  and  James  D.  McQdland*  tor  re- 
spondent 

PARKER,  C.  J.  (after  stating  the  ftict*K 
The  statute  that  appellant  Insists  Is  in  deroga* 
tlon  of  the  limitation  placed  upon  the  Iegl»> 
latlve  power  by  the  people,  throngh  the  con« 
■titutlon  of  tbe  state,  reads.u  ftiUovi: 
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••Section  1.  The  Penal  Omto  !■  hereby  amend- 
ed bj  Insertlns  tiienin  a  new  ncttoDt  to  be 
known  as  section  tix  bundred  and  fifteen,  to 
read  aa  follows:  |  615.  Sale  of  Passage  Tick- 
ets on  Vessels  and  Railroads  Forbidden,  Elx- 
cept  by  Agents  Specially  Anthoclzed.  No  per- 
son shall  Issue  or  sell,  or  offer  to  sell,  any 
passage  ticket,  or  an  Instrument  glTlng  or 
purporting  to  any  right,  either  abs<dnte1y 
or  upon  any  condition  or  contingent^  to  a 
passage  or  conveyance  upon  any  veaael  or 
railway  train,  or  a  both  or  stateroom  In  any 
vessel,  unleas  he  Is  an  authorized  agent  ot 
the  owners  or  consignees  ot  such  Tessel,  or 
of  the  company  running  such  train,  except 
as  allowed  by  sections  six  hundred  and  six- 
teen and  six  hundred  and  twenty-two;  and 
no  person  Is  deemed  an  authorized  agent  of 
such  owners,  consignees  or  company,  wllliln 
the  meaning  of  the  chapter,  unless  be  has  re- 
ceived authority  In  wilting  therefor,  specify- 
ing the  name  of  the  company,  line,  vessel  or 
railway  for  which  he  Is  authorized  to  act  as 
agent  and  the  dty,  town  or  village  together 
with  the  street  and  street  number,  In  whldi 
his  office  Is  kept,  for  the  sale  of  tickets. 

"Sea  2.  Section  six  hundred  and  sixteen  of 
the  Pensl  Code  Is  hereby  amended  so  as  to 
read  as  follows:  |  616.  Sale  by  Autiiorlzed 
Agents  Bestrlcted.  No  person,  except  as  al- 
lowed In  section  six  bundred  and  twen^-two* 
shall  ask,  take  or  receive  any  money  or  val> 
luble  thli^r  as  a  consideration  for  any  pas- 
sage or  conveyance  upon  any  vessel  or  rail- 
way train,  or  for  the  procurement  of  any 
ticket  or  Instrument  giving  or  pntportlng  to 
give  a  right,  either  absolutely  or  upon  a  condi- 
tion or  contingency,  to  a  passage  or  convey- 
ance upon  a  vessel  or  railway  train,  or  a 
berth  or  stateroom  on  a  vessel,  unless  he  Is 
an  authorized  agent  within  the  provisions  of 
the  last  section;  nor  shall  any  person,  as  such 
agent,  sell,  or  offer  to  sell,  any  such  ticket. 
Instrument,  berth  or  stateroom,  or  ask,  take 
or  receive  any  consideration  for  any  such  pas- 
sage, conveyance,  berth  or  stateroom,  except 
at  the  office  designated  fn  his  appointment, 
nor  until  he  has  been  authorized  to  act  as 
such  agent  according  to  the  provisions  of  the 
last  section,  nor  for  a  sum  exceeding  the  price 
charged  at  the  time  of  such  sale  by  the 
company,  owners  or  consignees  of  the  vessel 
or  railway  mentioned  in  the  ticket  Nothing 
In  this  section  or  chapter  contained  shall  pre- 
vent the  properly  authorized  agent  of  any 
transportation  company  from  purchasing  from 
thp  properly  authorized  agent  of  any  other 
transportation  company  a  ticket  for  a  passen- 
.cer  to  whom  he  may  sen  a  ticket  to  travel 
over  any  part  of  the  line  for  which  he  Is  the 
properly  authorized  agent,  so  as  to  enable 
Rucb  passenger  to  travel  to  the  place  or  Junc- 
tion from  which  his  ticket  shall  read."  Laws 
1897,  c.  506. 

The  remaining  portion  of  the  section  relates 
to  the  redemption  of  tickets  purchased  from 
an  authorized  agent  of  a  railway  company, 
under  certain  contingencies,  and  within  cer- 


tiUn  periods  of  time,  and  Is  not  In  any  wlsS 
Involved  In  this  appeaL 

Having  observed  bow  the  statute  reads.  It 
will  be  well  next  to  analyze  It.  and  see  If  we 
can  find  out  what  was  Intended  to  be  accom- 
plished, and  Is  In  tact  accomplished,  by  the 
phraseol(«y  of  the  statute.  In  order  that  we 
may  ascertain  whether  the  statute  Is  in  con- 
travention of  any  of  the  rights  securad  by  tiie 
constitution  to  the  citizen.  It  vrlll  be  observ- 
ed, in  tlie  first  place,  that  It  does  not  prohibit 
the  sale  of  tickets  absolutely,  nor  does  it  lim- 
it to  the  particular  transiwrtation  company 
over  whose  route  be  desires  to  be  conyeyed 
tite  right  to  seU  tickets  to  the  traveler.  It 
may  be  said,  In  passing,  that  the  last  asser- 
tion is  In  conflict  with  tbe  position  taken  by 
the  learned  Judge  wbo  wrote  the  opinion  of 
the  appellate  dlvl^on;  for  be  assumes  that 
as  only  penona  appointed  agents  can  sell, 
the  effect  of  the  provision  Is  that  a  corpora- 
tion "shall  only  sell  through  its  agents,  and 
Is  merely  a  declaration  that  the  corporation 
Itself  was  to  seU  its  tickets.** 

The  first  section  and  the  first  part  of  the 
second  section  do  restrict  the  sale  of  passage 
tickets  to  agents  specially  antiiorized  by  trans- 
portation companies,  and.  If  there  was  noth- 
ing dse  In  the  statute  upon  tbe  subject,  it 
would  bear  the  construction  ptit  upon  It,  that 
Its  only  effect  is  to  confine  the  right  to  sell 
l^ssage  tickets  of  a  corporation  to  that  corpo- 
ration Itself,  which  can  act  only  through 
agents;  but  between  tbe  opening  and  the 
closing  sentences  of  the  second  section  may 
be  found  the  following:  "Nothing  In  this  sec- 
tion or  chapter  contained  shall  prevent  the 
properly  authoilzed  agent  of  any  transporta- 
tion company  from  purchasing  from  the  prop- 
erly authorized  agent  of  any  other  transporta- 
tion company  a  ticket  for  a  passenger  to 
whom  he  may  sell  a  ticket  to  travel  over  any 
part  of  the  line  for  which  he  Is  the  properly 
authorized  agent,  so  as  to  enable  such  -paa- 
senger  to  travd  to  tiie  place  or  Junction  from 
wMch  his  ticket  shall  read."  Thus  we  see 
that  the  moment  a  man  becomes  the  agent  of 
a  transportation  company  he  is  by  that  des- 
ignation authorized  to  buy  tickets  of  any  oth- 
er transportation  company  In  the  United 
States  or  the  world,  and  may  sell  such  tickets 
to  any  person  who  applies  for  them.  In  the 
sale  of  tickets  of  the  various  transportation 
companies,  other  than  those  of  the  company 
of  which  he  Is  an  agent,  he  necessarily  acts  as 
a  broker.  He  can  buy  the  tickets  and  sell 
them  again,  making  a  profit  that  may  perhaps 
depend  more  or  less  on  the  degree  of  com- 
petition between  railroads  In  various  parts  of 
the  country.  Clearly,  the  agent  of  a  transpor- 
tation company,  in  the  purchase  and  sale  of 
tickets  of  foreign  corporations,  is  not  engaged 
In  selling  the  passage  tickets  of  the  transpor- 
tation company  appointing  him.  It  is  not  the 
sale  of  the  tickets  of  hla  principal  alone  that 
the  agent  is  thus  engaged  In;  but  when  a 
transportation  company  appoints  an  agent  to 
sell  Its  tickets,  then  the  state,  hy  this  statute. 
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steps  In  and  attempts  to  clothe  him  with  the 
power  which  it  takes  from  all  other  citizens 
to  deal  in  the  tickets  of  as  many  other  trans- 
portation companies  as  he  may  be  able  to 
make  satisfactory  arrangements  with. 

This  leads  us  to  note  another  Interestlns 
feature  of  this  remarkable  statnte.  The  buy- 
ing and  selling  of  passage  tickets  is  not  abol- 
ished; it  is  ODly  condemned  where  the  sdler 
has  not  authority  from  some  one  of  the  trans- 
portation companies  to  act  as  its  agent.  It 
has  happened  before  that  for  the  protection 
of  the  pe<qple  the  lawmaking  power  has  pro- 
Tided  for  an  examination  for  the  purpose  of 
ascertaining  whether  applicants  possessed  suit- 
able qualifications  as  to  diaiacter,  intelligence, 
and  flnandal  responsibility  to  fill  certain  posl- 
tions  of  trust,  or  to  engage  In  a  business 
which  might  prove  dangerous  to  the  people 
in  the  hands  of  a  person  either  Incompetent 
or  of  bad  character;  but  In  no  instance  has 
it  conferred  a  general  and  unlimited  power  of 
appointment  upon  a  claas  of  persons  or  corpo- 
rations wholly  unconnected  with  the  state  gov- 
ernment It  may  possibly  be  that  there  was 
such  a  situation  as  vrould  have  justified  an 
enactment  placing  some  restrictions  upon 
those  engaged  in  the  selling  of  passage  tickets, 
and  prescribing  penalties  by  way  of  fine  <a 
imprisonment  for  those  who  shonld  break 
over  such  restraints.  Our  excise  leglEdation  af- 
iasda  an  Illustration.  By  Its  provisions  all 
are  permitied  to  sell  liquor,  wltiiln  certain 
limitations  that  apply  to  all  citizens  alike,  and 
for  the  violation  of  the  reguiatlons  of  the 
trafiSc  are  provided  certain  penalties  tiiat  are 
expected  to  assure  to  tite  public  some  measure 
of  protection  from  non  law-abiding  dUzens 
engaged  in  tiie  business.  But  this  act  dmply 
turns  over  to  the  tranqwrtation  companies 
the  .selection  of  those  who  are  hereafter  to 
be  permitted  to  sell  tickets.  It  imposes  no 
restraints  whatever  upon  the  appoint^  pow- 
er, nor  upon  the  agents  selected,  other  than 
ttaa^  in  the  purchase  of  tickets,  he. must  con- 
fine himself  to  the  properly  authorized  agents 
of  the  transportation  companies.  The  busi- 
ness of  buying  and  selling  tickets,  an  to  such 
agents,  continues  to  be  a  Intimate  business, 
but  to  an  citizens  otber  than  those  who  may 
be  selected  by  tiie  transportation  companies 
.the  right  to  buy  and  s^  ticketo  Is  denied, 
and  an  actual  sale  by  them  constitutes  a 
felony.  The  act  itoelf  Is  silent  as  to  the  mo- 
tive of  Its  enactment  by  the  legislature,  and 
It  contains  no  suggesticm  as  to  the  public  in^ 
terests  whicb  its  purpose  Is  to  subserve. 

Ticket  brokerage  as  a  business  has  been  in 
existence  for  many  years.  It  is  a  matter  of 
common  knowledge  that  at  great  agencies, 
such  as  Cook's  and  Gaze's,  tickete  can  l>e  pur- 
chased over  a  great  portion  of  the  transporta- 
tion routes  of  the  world.  Intending  travelers 
in  great  numbers  have  gone  to  those  agencies 
for  advice  as  to  (diolce  of  routes  to  be  taken 
in  contemplated  Jounieys  and  to  purchase  the 
tickete  for  the  trip,  whether  it  should  require 
days  or  weeks  or  months  to  make  it  The 


traveling  public  In  large  numbers  have  come 
to  make  use  of  the  facilities  afforded  by  such 
agencies,  of  which  there  are  now  very  many. 
And  Cook's  and  Gaze's  are  among  the  agen- 
cies that  must  go  out  of  business  In  this  state 
If  this  statute  can  live,  unlesL  some  trans- 
portation company  shall  deem  It  wise  to  dothe 
them  with  the  authority  to  act  as  Its  agents. 

It  Is  asserted  by  counsel  that  the  traveling 
public  and  the  transportation  companies  have 
been  so  defrauded  by  the  acts  of  the  brokers 
In  the  Belling  of  unused,  or  alleged  to  be  un- 
used, passage  tickets,  as  to  call  for  legisla- 
tion of  a  protective  character,  of  which  this 
statute  Is  the  outcome.  The  tendency  of  the 
times  undoubtedly  Is  to  rush  to  the  le^sla- 
ture  for  a  cure  for  aH  the  grievances  of  citi- 
zens, whether  real  or  imaginary,  and  many 
novel  experiments  in  legislation  are  the  result 
But  usually.  In  case  of  wrongs,  penalties  have 
been  provided.  It  Is  novel  legislation.  Indeed, 
that  attempte  to  take  away  from  all  the  peo* 
pie  the  right  to  conduct  a  given  business  be- 
cause there  are  wrongdoers  in  it,  from  whose 
conduct  the  people  suffer.  But  where  In  the 
stetute  la  to  be  found  the  evidence  that  its 
purpose  s  to  prevent  fraud?  "In  the  title  of 
the  act,''  answers  counsal,  and  with  that  an- 
sw»  be  baa  to  be  cont^t ;  for  wblle  the  act 
is  entitled,  "Frauds  in  the  mle  of  passage  tick- 
ets," the  body  of  the  stktnte  does  not  omtoin 
nay  reference  to  forged,  altered,  used,  or  ^1- 
en  tickeoL  The  sale  (tf  SDCh  tidcets  u  made  a 
punishable  ofltense  uider  other  aectlonfl  of  the 
Penal  Ood&  The  proTlskms  of  the  act  there, 
fore,  have  reference  to  the  aellhig  of  valid 
tickets,  regularly  issued  by  a  tranqmrtaUoi 
company.  Can  the  legislature  dedare  such 
sates  to  be  fraudulent  or  prohibit  ttiem  on  the 
ground  that  It  tends  to  prevent  ftaodf  If  tiie 
act  prohibited  to  fraudulent,  there  can  be  no 
doubt  that  the  legislature,  under  ite  police 
power,  may  provide  for  Ito  punishment;  but 
whether  It  may.  under  such  power,  interdict 
the  sale  of  a  valid  ticket  by  one  p^son  to 
another,  upon  the  pretext  tbat  fraud  wHl  tiiiis 
be  prevented,  presents  a  very  dlffoent  qoeft' 
tlon.  I  confess  I  am  unable  to  ue  how  such 
a  sale  defrauds  a  transportation  company.  If 
a  transportation  company  sdla  a  ticket  from 
New  York  to  San  Francisco,  it  nndertokea  to 
carry  the  holder  from  one  place  to  the  other. 
It  costs  the  company  ho  more  to  carry  one 
perscm  than  it  does  tiie  other.  How  then  can 
It  be  defrauded  or  In  any  way  prejudiced  by 
the  transfer  of  such  a  ticket  by  the  purdiaser 
to  another  person?  It  is  said  that  tiie  prohi- 
bition of  such  a  sale  tends  to  protect  the  trav- 
eler from  being  defrauded.  If  It  Is  a  sale  of 
a  valid  ticket,  no  fraud  can  possiUy  result; 
and  If  it  la  not  a  sale  of  a  valid  ticket,  then 
the  sale  la  fraudulent  and  to  prohibited  by 
other  provisiona  of  the  Penal  Code. 

Only  one  prop  remains  which  it  to  pretend- 
ed can  support  the  weight  of  this  statute, 
and  tiiat  to  tbat  the  penal  laws  not  having 
proved  sufficlentiy  efficacious  to  wholly  pre- 
vent fraud,  an  emergency  to  presented  which 
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JustlfleB  the  taklDg  away  from  the  ^oeral 
pnhllc  the  right  to  engage  In  the  buslnesB  of 
ticket  selling.  It  Is  not  contended  that  the 
business  of  ticket  brokerage  Is  in  itself  of 
a  fraudolent  character.  The  bnainess  can 
be  honestly  conducted;  it  has  been  so  con- 
dacted  In  the  past  by  honest  men  engaged 
in  It;  and  the  most  that  Is  asserted  Is  that 
there  are  some  men  engaged  In  the  baslueas 
who  have  imposed  on  the  public.  The  same 
assertion  can  be  made  with  equal  tmth  of 
erery  business,  trade,  and  profession.  Be- 
cause some  coal  dealers  and  rendors  in  sugar 
cheat  In  weight,  and  dealers  in  paints  and 
oil  in  measurements,  and  In  tobacco  in  qual- 
ity, it  has  not  hitherto,  we  rentn^  to  say, 
been  thought  the  proper  remedy  to  make  tt 
a  felony  for  persons  to -hereafter  engage  in 
such  business,  unless  they  shall  have  been 
duly  appointed  as  agents  by  the  corporations 
manufacturing  or  producing  the  product 

Still  another  motive  for  this  enactment  is 
suggested,  and  that  Is  that  its  real  purpose 
is  to  enable  transportation  companies  to  com- 
pel others  with  wblcli  they  may  eiter  into 
pooling  arrangements  to  preserre  their  agree- 
ment from  secret  violation,  which  la  fre- 
quently the  outcome  under  the  present  ticket 
brokerage  system,  which  offers  an  arenoe 
by  which  the  weaker  corporation  to  BQch  an 
agreement  can  dispose  of  its  tickets  at  a 
price  lower  than  that  agreed  upon. 

This  subject  recdred  Judicial  attention  In 
Railway  Oo.  t.  McConnell.  82  Fed.  66.  and 
State  T.  Coibett,  57  Minn.  345,  S9  N.  W.  SIT, 
where  statutes  having  apparently  the  same 
object  In  view  as  this  one  were  under  con- 
'  fllderatlon,  as  will  appear  from  the  following 
extract  from  the  (vlnlon:  "It  was  also  com* 
monly  beHered  that,  In  order  to  evade  atat- 
ntes  designed  to  secure  uniformity  of  rates 
and  to  prevent  dlscrlmlnatlona,  arane  carriers 
<tf  passengers  were  in  the  habit  of  pladag 
large  blocks  of  their  tickets  with  'acalp^' 
oatenaibly  not  I2ielr  agents,  for  sale  at  cot 
rates.  To  remedy  these  and  similar  abuses, 
real  or  lappoaed,  this  statute  was  passed. 
That  an  Its  proTlsioDs  have  some  r^ation  to, 
uid  tendency  to  accomplish,  this  end.  Is  quite 
dear." 

Oounsel  argue  that  the  hidpfulnesa  of  the 
ticket  broker  in  securing  to  the  traveling 
public  the  benefits  of  soch  competition  was 
of  such  a  fraudulent  duuacter  aa  to  wholly 
Jiutlfy  the  legMatlon,  and  lytpeal  to  the  de- 
cisions quoted  from  In  support  of  such  con- 
tention. But  we  paaa  for  the  present  the 
subject  of  motive,  to  be  again  referred  to 
when  we  come  to  consider  whether,  under 
the  police  power,  the  legislation  can  be  Jus- 
tified. Whatever  the  legislature's  motive, 
the  fact  Is.  that  it  has  passed  an  act  which 
does  not  declare  ticket  brokerage  unlawful, 
for  it  allows  any  person  who  may  be  tor- 
tunate  enough  to  secure  an  appointment  as 
agent  for  a  transportation  company  to 
gage  in  ticket  brokerage,  but  the  act  does 
declare  that  If  any  person,  other  tiian  an 
SI  N.S!.-M 


agent  of  a  transportation  company,  under- 
takes to  engage  in  the  passenger  ticket  bro- 
kerage business  he  shall  be  guilty  of  a  fel- 
ony; in  other  words,  that  it  1b  unlawful  for 
all  citizens  of  New  York  to  engage  In  the 
buying  and  selling  of  passage  tickets  unless 
empowered  to  do  so  by  the  written  appoint- 
ment of  a  transportation  comiwny. 

Much  has  been  said  in  argument  with  refer- 
ence to  this  statute  in  a  more  agreeable  vein, 
placing  the  statute  in  a  somewhat  more  at- 
tractive form,  but  it  is  as  well  to  go  beneath 
the  surface,  and  get  at  the  truth,  which  is 
that  the  statute  was  intended  to  and  does  in 
fact  vest  the  control  of  the  sale  of  passage 
tickets  within  this  state,  not  tmly  of  trans- 
portation companies  doing  business  In  this 
state,  but  throughout  the  world, 'exclusively 
in  the  hands  of  such  companies.  The  busi- 
ness of  selling  passage  tickets  continues, 
therefore,  to  be  regarded  as  a  lawful  and  le- 
gitimate buBlnesa.  Public  policy  Is  still  de- 
clared to  favor  a  business  which  recognizes 
the  propriety  of  the  middleouui  between  the 
passenger  and  the  transportation  company, 
but  the  right  to  engage  In  tt  Is  denied  to  the 
general  public.  The  question,  then,  is  wheth- 
er the  organic  law  prohibits  legislation  of 
this  character. 

Before  referring  to  the  provlsltms  of  the 
constitution  that  It  is  confldeutiy  asserted  coo* 
demn  such  legislation.  It  may  not  be  out  of 
place  to  note  that  the  granting  of  monopolies 
or  exclusive  privileges  to  corporations  or  per- 
sons has  been  re^taided  as  an  Invasion  of  tin 
rights  of  others  to  follow  a  lawful  calling 
and  an  Infringemrat  of  personal  liberty,  from 
the  times  of  the  reigns  of  EUzabetb  and 
James.  The  statute  of  21  Jac,  abolishing 
monopolies,  has  been  from  the  time  of  Its  en- 
actment regarded  as  a  statutory  landmark 
of  Bngllsh  liberty,  and  that  nation  has  Jeal- 
ously pnserved  It  It  was  a  part  of  that  In- 
heritance which  oar  fathers  bronght  with 
them  and  Incorporated  into  the  organic  law, 
to  the  end  that  the  lawmaking  power  should 
be  restrained  from  Interference  with  It 

In  this  connection,  the  language  employed 
by  Mr.  Justice  Field  In  Butchers'  Union 
Slanghter-Honae  Co.  v.  Greaoent  City  live- 
stock Landing  Co.,  Ill  U.  8.  740,  750,  757,  4 
Sup.  Ct  662, 600,  l8  most  Instructive.  "As,  In 
our  intercourse  wltii  our  feUow  men,  certain 
principles  of  morality  are  assumed  to  exlat, 
without  wfafcb  society  would  be  impossible, 
so  certain  Inherent  rights  He  at  the  founda- 
tion of  all  action,  and  upon  a  recognition  of 
them  alone  can  free  InaUtntlons  be  maintain- 
ed. These  Inherent  rlgbte  have  never  been 
more  happily  expressed  than  In  the  Declara- 
tion of  Independence,  that  new  evangd  of 
liberty  to  the  people:  *We  bold  these  tmtfas 
to  be  self-evident  [that  is.  so  plain  that  their 
truth  Is  recognised  uimn  their  mere  stat^ 
menf],  that  all  men  are  endowed  [not  by 
edicts  of  emperors,  or  deereea  of  parliament, 
or  acts  of  congress,  but]  by  their  Creator 
with  certain  Inalienable  rights  [that  Is,  rights 
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whldi  canaot  be  bartered  awaj.  or  glvAii 
away,  or  takea  avay,  except  in  prndshment 
ot  crime],  and  that  among  tbeae  are  life,  lib- 
ert7i  and  the  pursnlt  of  bapplnesa,  and  to 
■ecure  these  [iu>t  grant  tbem,  but  secure 
them]  sorermnentB  are  Instttnted  amoi^ 
men,  deriving  tb^r  Just  powers  from  the 
consent  of  the  goTemed.*  Among  these  In- 
alienable rights,  aa  proclaimed  in  that  great 
document,  is  the  rl^t  of  men  to  pursue 
their  liapptness.  by  which  Is  meant  the  right 
to  pursue  any  lawful  business  or  vocation, 
In  any  manner  not  Inconsistent  with  the  equal 
rights  of  others,  which  may  increase  their 
prosperity  or  devdop  flielr  faculties,  so  as 
to  give  to  than  their  highest  enjoyment  The 
common  business  and  callings  of  life,  the  or- 
dinary trades  and  pursuits,  which  are  In- 
nocuous in  themselTes,  and  have  been  fol- 
lowed in  all  communities  from  time  Immemo- 
rial, must,  therefore,  be  free  hi  this  country 
to  all  alike  upon  the  same  conditions.  The 
right  to  pursue  them,  without  let  or  fain* 
drance,  except  tfaat  which  is  applied  to  all  per- 
eoao  of  the  same  age,  sex,  and  condition,  1b 
a  distinguishing  privilege  of  citizens  of  the 
United  States,  and  an  essential  element  of 
that  freedom  which  they  claim  as  their  birth 
right.  *  *  *  In  this  country  it  has  seldom 
been  held,  and  never  In  so  odlona  a  form  as 
Is  here  claimed,  that  an  entire  trade  and 
business  could  be  taken  from  citizens  and 
vested  in  a  sli^Ie  corporation.  Such  legis- 
lation has  been  regarded  everywhere  else  as 
incimslstent  with  Pivll  liberty.  That  exists 
only  where  every  individual  has  the  power 
to  pursue  bis  own  happiness  according  to  his 
own  TtewB,  anrestrained,  except  by  equal. 
Just,  and  Impartial  laws." 

From  the  opinion  of  Mr.  Justice  Matthews 
In  Yick  Wo  V.  Hopkins.  118  U.  S.  356,  370, 
6  Sup.  Ct  1091,  1071,  the  foUowIng  is  taken: 
"But  the  fundamental  rights  to  life,  llt>erty, 
and  the  pursuit  of  happiness,  considered  as 
individual  pcrasesslona,  are  secured  by  those 
maxims  of  constitutional  law  which  are  the 
monuments  showing  the  victorious  progress 
of  the  race  in  securing  to  men  the  blessings 
of  civilization  under  the  reign  of  just  and 
equal  laws,  so  that,  In  the  famous  language 
of  the  Massachusetts  bill  of  rights,  the  gov- 
emment  of  the  commonwealth  'may  be  a 
government  of  laws  and  not  of  men';  for  the 
very  idea  that  one  man  may  be  compelled  to 
hold  his  life,  or  the  means  of  living,  or  any 
material  right  essential  to  the  enjoyment 
of  life,  at  the  mere  will  of  another,  seems  to 
be  Intolerable  in  any  country  where  freedom 
prevails,  as  being  tbe  essence  of  slavery  it- 
self." 

These  principles  have  also  been  Incorpo- 
rateil  Into  the  organic  law  of  this  state. 
Article  1,  fi  1,  of  the  state  constitution  reads 
as  follows:  "No  member  of  this  state  shall 
be  disfranchised,  or  deprived  of  any  of  the 
rights  or  privileges  secured  to  any  citizen 
thereof,  unless  by  the  law  of  the  land,  or  the 
Judgment  of  his  peera."  Article  1,  |  6,  of  the 


itate  constitution  provides  fliat  **iio  person 
Shan '  •  •  •  be  deprived  of  Ute,  liberty,  or 
property  without  due  process  of  law." 

The  word  "liberty,"  as  employed  In  the 
provision  of  the  constltotlon  quoted,  was 
considered  by  tUa  comt  In  Se  Jacobs,  IHI  K. 
Y.  88,  In  a  mast»fnl  opinion  by  Judge  Earl. 
He  said  (pagn  10^  107):  "So,  too,  one  may 
be  deprived  of  his  liberty  and  his  constitu- 
tional rights  thereto  violated  without  the  ac- 
tual Imprisonment  ot  restraint  of  his  person. 
'Liberty/  In  Its  Ixoad  sense  as  understood 
In  this  country,  means  tJie  right,  not  only  of 
freedom  from  actxial  servitude,  imprison- 
ment, or  restraint,  but  the  right  (rf  one  to 
use  his  faculties  In  all  lawful  ways,  to  Uve 
and  work  where  he  will,  to  earn  bis  Itvdi- 
hood  In  any  lawful  calling,  and  to  pursue 
any  lawful  trade  or  avocation.  All  laws, 
therefore,  which  Impair  or  trammel  these 
rights,  which  limit  one  in-  his  choice  of  a 
trade  ot  professioQ,  or  confine  him  to  vroA 
or  live  In  a  specified  locality,  or  enlode  blm 
from  his  own  bouse,  ot  restrain  his  other- 
wise lawful  movements  (except  as  such  laws 
may  be  passed  in  the  exercise  by  the  legis- 
lature of  the  police  power,  which  will  be  no- 
ticed later),  are  Infringements  upon  bis  fun- 
damental rights  of  liberty,  which  Are  under 
constitutiottal  protection." 

In  People  v.  Marx,  89  N.  Y.  377.  2  N.  S.  29, 
this  court  declared  unconstitutional  a  stat- 
ute that  prohibited  the  manufacture  and  sale 
of  any  substitute  Ixa  butter  or  cheese  pro- 
duced from  pure  unadulterated  milk  or 
cream.  Judge  Bivallo,  speaking  for  the 
court,  said:  "Among  these  no  proposition  Is 
now  more  firmly  settled  than  that  It  Is  one 
of  the  fundamental  rights  and  privileges  of 
every  American  citizen  to  adopt  and  follow 
such  lawful  Industrial  pursuits,  not  Injuri- 
ous to  the  community,  aa  he  may  aee  fit 
The  term  'liberty,'  as  protected  by  the  con- 
stitution, Is  not  cramped  into  a  mere  free- 
dom from  physical  restraint  of  the  persMi  of 
the  citizen,  as  by  incarceration,  but  la  deem- 
ed to  embrace  the  right  ot  man  to  be  free 
In  the  enjoyment  of  the  faculties  with  which 
he  has  been  endowed  by  his  Creator,  sub- 
ject only  to  such  restraints  as  are  necessary 
for  the  common  welfare." 

In  People  v.  Ulllson,  109  N.  Y.  389,  17  N. 
E.  343,  a  statute  was  declared  to  t>e  uncon- 
stitutional which  prohibited  the  sale  of  any 
article  of  food,  or  offering  or  attempting  to 
do  so.  upon  any  representation  or  Induce- 
ment that  anything  else  would  be  delivered 
as  a  prize,  premium,  or  reward  to  the  pur- 
chaser. Judge  Peckham,  In  delivering  the 
opinion  of  the  court,  after  considering  the 
statute,  said  (page  399,  109  N.  Y.,  and  page 
346^  17  N.  R):  "A  Uberty  to  adopt  or  follow 
for  a  livelihood  a  lawfid  Industrial  pursuit 
and  In  a  manner  not  Injurious  to  the  com- 
munity, Is  certainly  Infringed  upon,  limited, 
perhaps  weakened  ot  destroyed,  by  such  1^- 
islatlon." 

Argument  certainly  Is  not  needed,  In  the 
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light  of  these  decIsIoDS,  to  support  the  aM- 
serUon  that  the  "liberty"  of  this  relator  and 
other  citizens  at  this  state  to  engage  In  the 
buslnesB  of  brokerage  in  passage  tickets  Is 
sought  to  be  Interfered  with  by  the  statnte 
under  consideration,  for  broi^erage  in  anch 
tickets  baa  been  a  lawful  business  In  this 
state  for  many  years,  and  many  persons 
have  pursued  it.  It  Is  still  a  lawful  bust- 
neas,  although  the  right  to  engage  in  It  Is 
limited  to  such  persons  as  may  be  appointed 
by  the  transportation  companies.  The  sta^ 
nte  Is  therefore  in  contraTentlon  of  the  state 
conatitatlon,  and  Is  rold  unless  Its  enactment 
by  the  legislature  constituted  a  valid  exer- 
cise of  the  police  power.  That  power  Is  very 
broad  and  comprehensive,  and  has  not  as  yet 
been  fully  described,  or  Its  extent  plainly 
limited,  bat  It  is  exercised  to  promote  the 
health,  comfort,  safety,  and  welfare  of  so- 
ciety. In  each  of  the  last  three  cases  cited 
It  was  invoked  by  counsel  to  sustain  a  stat- 
ute, and  It  received  very  careful  considera- 
tion at  the  hands  of  this  court.  It  was  held 
that  the  power,  however  broad  and  eiten- 
slve,  is  not  above  the  constitution,  in  obedi- 
ence to  the  commands  of  which  the  courts 
will  protect  the  lights  of  individuals  from 
Invasion  under  the  guise  of  police  regnla- 
tlons,  when  it  is  manifest  that  such  Is  not 
the  object  and  purpose  of  the  r^pnlatlon; 
and.  while  It  Is  the  general  province  of  the 
legislature  to  determine  what  laws  and  reg- 
ulationa  are  needed  to  protect  the  pnUlc 
health,  comfort,  and  safety,  courts  mnst  be 
able  to  say,  upon  a  p^uaal  of  the  enact- 
ment, that  there  la  wme  fair  and  reasonable 
connection  between  It  and  the  ends  above 
mentioned.  Unlras  sncb  lotion  exlats,  an 
enactment  cannot  be  upheld  aa  an  exerdae 
of  the  police  poww. 

The  doctrine  of  these  casei  was  t«7  recent- 
ly conslderea  and  reaanrted  by  this  court  In 
Colon  T.  UmK  103  N.  T.  188,  47  N.  B.  802. 
and  Its  fnrttier  discussion  at  llila  time  woold 
be  a  wotk  of  supererogation,  trader  the  law 
of  thk  state,  tlieretere,  It  Is  the  duty  of  the 
conrts  to  examine  lei^alatton  complained  of 
as  In  Tiolatlon  of  the  rights  secured  to  the 
dtlaens  by  the  coostltntloD,  Cor  ttie  purpose 
(tf  aicertainlnK  whether  the  health,  morals, 
safety,  or  welfare  of  the  public  justifies  Its 
enactment  In  passing  It  may  be  observed 
that  while  It  Is  undoDbtedly  the  nde  Oiat  lall- 
roads,  steamboats,  warehouses,  and  other  as- 
sociations of  that  nature,  Impressed  with  a 
public  duty  and  Intended  to  perfmn  certain 
quasi  puMic  fnnctlons.  may  be  the  subject 
of  leglslatlTe  control  and  regulation  so  long 
as  the  leglslatare  does  not  transcend  the  Bmlt 
of  state  or  federal  cnurtltatlon,  sttn  that  nde 
Is  without  «n>ltcatlon  to  the  features  of  ttie 
statute  beftne  Oie  court  on  tUs  review.  This 
Inquiry  Involves  such  portion  of  the  statote 
only  as  undertakes  to  prohibit  dtkens  of  flie 
state  from  engaging  In  the  brokerage  business 
In  pauage  tlcketa.  That  portion  of  ttie  stat- 
ute certainly-  places  no  ImrdM  traaepor- 


tatlon  companies,  nor  does  It  In  a^iy  way  regu- 
late the  nlanuer  In  which  transportation  com- 
panies shall  conduct  their  business  or  any 
part  of  It,  The  legislature  has  no  Jurisdiction 
to  regulate  the  methods  of  business  of  foreign 
transportation  companies,  nor  can  it  prevent 
them  from  selling  their  passage  tickets  In  tills 
state,  but  this  act  it  does  undertake  to 
prevent  any  citizen  of  this  state  from  pur- 
chasing the  passage  tickets  of  foreign  com- 
panies for  sale  to  others,  uidess  such  citizen 
shall  have  been  regularly  appointed  an  agent 
by  some  transportation  company.  Tbe  right 
hitherto  exercised  by  dtlzens  to  deal  In  pas- 
sage tickets  over  transportation  routes  with- 
out, as  wen  as  within,  this  state,  la  sought 
to  be  cut  ofC. 

Again,  it  may  be  conceded  that  It  is  within 
the  power  of  the  legislature  to  regulate  the 
manner  In  which  certain  kinds  of  business 
may  be  conducted;  that  It  may  require  one 
seeking  to  engage  In  a  given  pursnlt  to  secure 
from  the  state,  or  one  of  Its  agents,  a  license; 
that  it  may  require  one  pursuing  any  particu- 
lar occupation  to  pay  a  tax  for  the  privilege 
of  conducting  his  business;  and  that,  as  a  con- 
dition to  the  right  of  carrying  on  a  business 
that,  in  the  hands  of  Incompetent  persons, 
may  be  productive  of  injury  to  others,  the 
le^dature  may  require  that  before  engaging 
therein  one  must  satisfy  the  public  authori- 
ties that  he  Is  competent  and  morally  quali- 
fied to  conduct  It  But  none  of  these  methods 
was  adopted.  No  attempt  is  made  to  exdude 
persons  of  bad  diaracter  from  engaging  In 
the  business,  nor  are  the  put^c  authorities 
glTOB  the  right  to  determine,  by  examination 
or  otherwlsei  the  diaractor  of  the  person  to 
be  engaged  In  It;  tat  ttie  transportatbn  com- 
panies alwe  are  InTCSted  with  tiie  power  to 
allow  wlunrtsoerer  they  wtD  to  engage  in  the 
business. 

Nor  can  Qw  contention  be  tolerated  that  be- 
cause there  have  been.  In  times  past  dis- 
honest persons  engaged  in  the  tksket  broker- 
age business,  with  the  result  that  frauds  bare 
been  perpetrated  on  both  travelers  and  trans- 
portation ocHnpanies,  therefbre  tite  legislature 
can  deprive  every  cUlxeh  engaged  therein  of 
the  Hberty"  to  fmrfher  c(mdnet  such  busi- 
ness. Stringent  rules  tmdonbtedly  may  be  en- 
acted to  ponlsb  fbose  who  are  gdlty  of  disr 
honest  practices  In  the  conduct  of  sndi  a  bud- 
ness.  and  the  machinery  ot  the  law  put  In  mo- 
tion for  Its  rigorons  enforcanent;  bat  to  cot 
up,  root  and  branch,  a  budness  that  may  be 
honestly  ooidncted,  to  "Oie  convenience  of  the 
public  and  the  prc^t  of  the  persons  engaged 
in  It,  Is  beyond  legislative  power. 

It  the  law  were  otherwlsei  no  trade,  busi- 
ness, or  profession  could  escape  destruction  at 
tile  hands  of  the  legislature  if  a  situation 
should  artoe  tiiat  would  stimulate  It  to  exercise 
its  powtf .  tor  In  every  Add  of  endeavor  can 
be  found  men  that  seek  profit  by  fraudulent 
processes.  Transportation  tickets  have  been 
forged.  It  Is  saM;  so  hare  notes,  checks,  and 
bank  bills.  BaUroftd  ccmipanles  are  no  more 
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boond  to  boDor  fOrged  tickets  Qian  the  al- 
leged maker  of  a  f<«ged  note  Is  bound  to  pay 
It  An  Innocent  person  who  suffers  by  part- 
ing with  his  money  on  a  forged  ticket  has  his 
remedy  against  the  vendor  Just  the  same  as 
has  the  bank  that  discountB  a  forged  note. 
Such  Instances  might  be  nraltlpUed,  but  It 
would  B^e  no  good  purpose,  for  It  Is  well 
known  that  no  business  can  be  suggested 
through  which  lnnoc«it  parties  may  not  be 
occasionally  victimised.  But,  because  of  that 
tact,  honest  mm  cannot  be  prevented  from  en- 
gaging In  their  choeen  occupattons. 

Again,  It  is  said  that  ticket  brokers  enable 
the  railroads  to  engage  In  unfair  competition. 
This  la  accomplished  by  the  sale  to  the  broker 
by  a  competing  ralboad,  at  much  less  than 
the  regular  rates,  of  a  Mock  of  tickets  that 
the  broker  Is  enabled  to  sell  to  his  cnstomers, 
and  this  to  a  certain  extent  takes  travel  from 
Its  competitors.  An  opinion  Is  cited  in  which 
the  court  In  another  Jurisdiction  denounces  the 
ticket  scalper  for  mga^ng  In  a  business  of 
this  character,  and  pronounces  such  business 
fraudulent  alike  In  Its  conception  and  opera- 
tion; but  we  pass  this  opinion  without  other 
comment  than  to  say  that,  whatever  may  be 
regarded  as  the  law  In  other  Jurisdictions,  In 
this  one  It  is  wdl  established  that  the  puUic 
welfare  is 'best  subserved  by  the  encourage- 
ment  of  competition  (People  v.  Sheldon,  130 
N.  Y.  263,  34  N.  B.  786;  Judd  v.  Harrington, 
138  N.  T.  106,  34  N.  B.  790);  and  hence  this 
so-called  reason  furnishes  no  support  to  the 
claim  that  this  legislation  was  for  the  puWlc 
good. 

I  have  now  called  attention  to  all  the  argu- 
ments that  have  been  advanced  In  support 
of  the  claim  that  the  provisions  of  the  stat- 
ute under  consideration  are  so  evidently  In- 
tended for  the  public  good  as  to  constitute  a 
valid  exercise  of  the  police  power  by  the  legis- 
lature, and  those  arguments  seem  so  wholly 
without  morlt  as  to  suggest  that  they  con- 
stltote  a  mere  pretext  put  forward  to  uphold 
legislation  hostile  to  the  liberty  of  the  citizen, 
as  that  word  Is  used  In  the  constitution.  If 
the  views  expressed  be  well  founded,  it  fel- 
lows that  It  Is  the  duty  of  the  court  to  de- 
clare that  portion  of  the  statute  we  have  con- 
sidered to  be  In  contravention  of  the  consU- 
totJon  and  void.  The  order  should  be  re- 
versed, and  the  prisoner  discharged. 

BAfiTLBTTT,  3.  (dissenting).  This  appeal  Is 
based  upon  the  alleged  uncoostttutionallty  of 
chapter  506  of  the  Laws  of  1897,  entitled  "An 
act  to  amend  the  Penal  Code,  relative  to  the 
sale  of  passenger  tickets."  Chapter  12  of  ti- 
tle 15  ot  the  Penal  Code,  amended  by  this 
statute.  Is  entitled  "Fraud  hi  the  sale  of 
passage  tickets."  The  relator  Insiste  that  the 
act  of  1897  violates  article  1,  8  1,  of  the  state 
constitutiMi,  which  provides  that  no  member 
of  the  state  shall  be  disfranchised  or  deprived 
of  his  rights  or  privileges  unless  by  the  law 
of  the  land  and  the  Judgment  of  bis  peers;. 
also  articte  3,  |  ^  of  the  state  constitution, 


providing  that  no  person  shall  be  derived 
of  life,  liberty,  or  property  without  due  proems 
of  law;  also  the  fourteenth  amendment  of 
the  constitntion  of  the  United  States,  which 
provides  that  no  state  shall  make  or  enforce 
any  law  which  shall  abridge  the  privil^es 
or  Immunities  of  dtlsena  of  the  United  States. 
not  deprive  any  person  of  Uf^  liberty,  or  prop- 
erty without  due  process  of  law,  nor  dmy  to 
any  person  within  its  Jurisdiction  the  equal 
protection  of  the  laws;  also  article  3,  i  1. 
of  the  state  constitution,  vesting  the  legisla- 
tive power  of  the  state  in  a  senate  and  as- 
sembly; also  article  1,  f  8»  snbd.  S,  of  tiie  con- 
stitution of  the  United  8tate^  providing  that 
congress  shall  have  power  to  regulate  com- 
merce among  the  several  states.  The  learned 
counsel  for  the  relator  and  appellant  asks  us 
to  confer,  In  the  light  of  these  constitutional 
prohibitions,  the  act  of  18B7,  whl<^  makes,  as 
he  Insists,  the  pursuit  of  a  bastoesa  which  for 
40  years  prior  to  September  1, 1897,  was  legit- 
imate and  lawful,  a  felony. 

The  buMness  referred  to  Is  described  in  t3ie 
relator's  petitkm  for  the  writ  of  habeas  cor- 
pus as  "seHlng  and  offering  for  sale,  and  pro- 
curing, tickets,  giving,  and  purporting  to  give, 
the  right  to  a  passage  and  conveyance  on  ves- 
s^  and  railway  trains."  It  should  be  ob- 
served that  the  act  of  1897  Is  merely  an 
amendment  ct  a  chapter  <^  the  Penal  Code 
containing  some  12  sections,  and  Inserts  there- 
in one  new  section  and  amends  another.  It 
is  not  hi  a  general  sense,  new  l^^Iatlon,  but 
Ingrafts  some  additional  provisions  upon  stet- 
ntory  enactmente  that  have  existed.  In  one 
form  or  another,  for  40  years  or  more.  A 
short  review  of  this  l^slation.  which  is  not 
referred  to  in  the  briefs  of  counsel  or  the 
opinion  below,  may  be  profitable  at  this  time. 

Chapt^  4lT>,  lAws  1857,  is  entitled  "An  act 
to  prevent  frauds  In  the  sale  of  tickete  to 
passengers  upon  railroads,  steamboats  and 
steamships,"  and  i«ovides  that  no  person, 
other  than  the  agents  fa  empl<^6s  of  the  car- 
riers named,  duly  appointed  by  them  for  that 
pu^wse,  by  a  propa  authority  In  writing,  shall 
offer  for  sale,  or  sell,  within  this  state,  any 
tickets,  ete.  A  violation  of  this  act  Is  made 
a  misdemeanor,  punishable  by  a  fine  of  not 
less  than  flOO,  or  by  bnprisonment  not  less 
than  three  months,  or  by  both  such  fine  and 
Imprisonment. 

Chapter  103,  Laws  1860.  Is  entitied  "An  act 
to  prevent  frauds  In  tiie  sale  of  tickete  npcm 
steamboats,  steamships  and  other  vessels,** 
and  is  confined  to  the  sate  of  tickets  upon 
vaik)uB  vessels,  and,  whUe  longer  and  more 
comprehensive  than  the  act  of  1857,  Is  ^mllar 
in  Ite  restrictive  provisions,  and  makes  the 
penalty  tat  violation  imprisonment  In  a  state 
prison  for  a  term  of  not  more  than  two  years, 
or  by  Imprisonment  in  a  county  JaU  not  leas 
than  six  months. 

Chapter  820.  Laws  1868,  amends  the  act  of 
18S7. 

Chapter  201,  Laws  1876,  la  entitied  "An  act 
to  prevent  frauds  in  the  sale  of  staterooms^ 
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berths  and  tickets  xtpoa  steamboats,  and 
■teamships,  and  other  Tessels,"  and  la  In  har- 
mony with  the  previoiu  legislation  upon  tile 
general  subject 

While  these  laws  remained  upon  the  statute 
book,  and  In  1881,  the  Penal  Code  was  adopt- 
ed (chapter  676,  Iavs  1881),  which  In  title 
15,  c.  12,  omtalned  practically  the  same  pro- 
visions as  the  laws  of  1867  and  1860. 

Chapter  384,  Laws  1882,  amended  the  Penal 
Code  by  repealing  section  615,  being  the  open- 
ing section  of  said  chapter  12,  but  the  remain- 
ing sections  were  retained,  which  forbade  the 
sale  of  tickets  by  persons  other  than  author- 
ized agents  of  companies. 

Chapter  593,  Laws  1886,  repealed  chapter 
470.  Laws  1857;  sections  1-7,  0,  U,  c.  103, 
Laws  1860;  and  chapter  201,  Laws  1876. 

Chapter  662,  Laws  1882,  amended  sections 
«18  and  621  of  the  Penal  Code,  relating  to 
this  subject,  by  Increasing  the  penalty  for  the 
violation  of  the  statute  to  a  maximum  Impris- 
onment of  two  years,  and  declaring  that  of- 
fices kept  for  the  purpose  of  selling  tickets  In 
violation  of  any  proTislons  of  the  chapter  are 
to  be  deemed  disorderly  houses.  This  seems 
to  have  been  the  last  legislation  upon  this 
general  subject  until  chapter  506  of  the  Iawb 
of  1887,  the  act  now  under  consideration, 
which  enacted  a  new  section,  6l5  of  the  Penal 
Code,  In  place  of  the  old  section  repealed  by 
chapter  384  of  the  Laws  of  1882,  and  also 
amended  section  616. 

While  the  argument  based  upon  practical 
construction  Is  not  conduslve,  It  Is  entitied  to 
great  weight  When  we  are  confronted,  as  In 
this  case,  by  a  declared  public  policy  of  the 
atate  which  has  existed  for  more  than  a  gen- 
eration, Its  illegality  must  be  made  very  clear- 
ly to  appear  before  the  court  will  hold  it  to  be 
In  violation  of  constitutional  provisions,  and 
consequentiy  void.  It  may  be  stated.  In  this 
connection,  that  similar  legislation  exists  in 
several  other  states,  and  has  been  uniformly 
austained  by  the  courts.  Burdick  v.  People, 
149  ni.  000,  36  N.  E.  848;  State  v.  Corbett. 
57  Minn.  345.  59  N.  W.  317;  Com.  v.  WUaon, 
14  Phlla.  384. 

The  only  question  presented  for  our  decision 
at  this  time  may  be  thus  stated:  Is  it  com- 
petent tix  the  legislature,  in  the  exercise  of 
the  police  power  and  In  regulating  the  sale 
of  paraage  tickets  by  common  carriers,  to  pro- 
hibit sales  by  ticket  brokers,  unless  they  are 
duly  authorized  to  make  such  sales  by  the 
owners  or  charterers  of  the  vessel,  or  by  the 
company  running  the  railway  tipln  upon 
which  passage  tickets  are  offered  for  sale? 
We  are  not  now  called  upon  to  determine  the 
privileges  enjoyed  by,  or  obligations  Imposed 
upon,  common  carriers  by  this  legislation; 
nor  are  -we  to  decide  whether  the  individual 
-who  has  pnrchaaed  a  ticket  In  good  faith,  with 
the  Intention  of  using  the  same,  has  been  de- 
prived of  his  pnq^erij  without  due  process  of 
law,  when  prohibited  from  selling  his  unused 
ticket,  and  compelled  to  resort  to  a  more  or 
less  Imperfect  scheme  of  redemption  by  the  In- 


dividuals or  corporations  Issuing  it  The  re- 
lator Is  In  no  way  concerned  with  these  ques- 
tions, and  bis  appeal  must  stand  or  fall  upon 
the  proper  construction  of  the  law  relating  to 
the  sale  of  passage  tickets  by  ticket  brokers. 
The  statute  might  be  void  as  to  the  passenger 
holding  an  unused  ticket,  and  valid  as  to  the 
ticket  broker.  The  court  should  express  no 
opinion  on  this  point.  We  are  not  only  con- 
fined to  the  single  question  pointed  out,  but 
we  have  nothing  to  do  with  those  questions 
of  fact  that  were  presented  with  great  ability 
by  the  learned  counsel  for  the  appellant  as 
they  have  no  place  In  the  record.  We  have 
to'  deal  with  the  legal  question  of  legislative 
power  only»  and  are  not  Judicially  Informed 
as  to  the  facts  that  Induced  the  legislature 
to  act  Bave  as  they  may  be  Inferred  from  that 
which  appears  upon  the  face  of  the  legisla- 
tion the  validity  of  which  is  now  challenged. 

The  acta  prior  to  the  Penal  Code  aver  In  th^ 
Hties  that  they  were  enacted  to  prevent  frauds 
In  the  sale  tickets  to  passengers  upon  rail- 
ways and  vessels,  and  the  chapter  of  the  Penal 
Code  that  has  taken  the  place  of  these  earlier 
statutes  Is  entitled,  "Fraud  hi  the  Sale  of  Tick- 
ets." It  may,  therefore,  be  fairly  and  rea- 
sonably Inferred  from  these  declarations  on 
the  face  of  the  statutes  that  the  legislature 
was  moved  to  act  In  order  to  prevent  frauds 
upon  passengers  and  common  carriers.  As 
this  record  presents  only  the  constitutionallt7 
of  the  act  In  question  upon  Its  face,  we  are 
not  advised  Judicially  of  the  evils  which  many 
years  of  legislation  have  sought  to  remedy. 
So  we  come  to  the  question  whether  It  Is  com- 
petent for  the  legislature.  In  the  exercise  of 
the  police  power.  In  order  to  prevent  frauds  In 
the  sales  of  passage  tickets  by  land  and  water, 
to  confine  their  sale  to  the  Individuals  and 
corporations  Issuing  them,  or  their  duly-au- 
thorized agents.  In  other  words,  has  the  re- 
lator such  an  Inalienable  right  to  deal  In  these 
tickets  by  purchase  and  sale  that  to  deprive 
him  of  It  Is  to  strip  him  of  his  liberty,  rights, 
privileges,  and  property  without  the  Judgment 
of  his  peers  and  due  process  of  law? 

The  appellant  insists  that  to  confine  the  sale 
of  tickets  to  the  common  carriers,  or  their 
agents,  not  only  works  these  results  as  to  him, 
but  Is  to  discriminate  against  every  citizen  and 
build  up  a  monofmly.  We  are  cited  In  a  learn- 
ed brief  to  many  cases  In  the  supreme  court  of 
the  United  States,  our  own  court  and  other 
courts,  to  suscaln  this  position.  The  reasona- 
ble limits  of  this  discussion  will  not  permit  a 
review  of  these  authorities,  but  I  am  of  opin- 
ion they  have  no  application  to  the  case  at  bar. 
It  has  been  often  remarked  by  Judicial  writers 
that  it  is  difficult  and  undesirable  to  define  the 
limits  of  the  police  power.  It  has  been  said 
to  be  "the  general  power  of  a  government  to 
preserve  and  promote  the  public  welfare,  even 
at  the  expense  of  private  rights:"  18  Am.  ft 
Eng.  Enc.  Law,  p.  740.  Judge  Cooley,  In  his 
Constitutional  Limitations  (4th  Ed.,  719),  says: 
"The  limit  of  the  police  power  in  these  cabes 
must  be  this:   The  regulations  must  have 
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reference  to  the  comfort,  safety,  and  welfare 
of  society."  The  supreme  court  (tf  lUlnols,  In 
Town  of  Lake  View  v.  Rose  Hill  Cemetery 
Oo^  70  lU.  IM,  referring  to  the  police  power, 
Mid:  "It  may  be  assuned  It  ia  a  power  oo- 
extendTe  with  self-protecticm,  and  Is  not  In- 
aptly termed  *tbe  law  of  paramount  neceMty.' 
*  *  *  It  may  be  said  to  be  that  Inherent 
and  idenary  power  In  the  state  which  enables 
it  to  prohibit  all  thlnga  bortfol  to  ttie  comfort, 
safety,  and  welfare  at  society."  The  snpreme 
ooort  of  the  United  States  (In  re  Bahrer,  140 
U.  &  5U,  U  Sop.  Ot  865)  pointed  oat  that  It 
Is  wlthtai  the  power  of  the  state  to  tanpose  re- 
straints and  bnrdeiis  upon  persona  and  proper- 
ty in  consomUten  and  pmnotlon  of  the  pnbUc 
health,  good  order,  and  prosperity.  It  was,  as 
it  seems  to  me,  a  reasonable  and  proper  exer- 
cise of  the  police  power  by  the  l^slatnre, 
when  seeking  to  pot  an  end  to  fraads  in  the 
sale  of  i>assage  tickets,  to  require  carriers, 
who  are  asnally  created  by  l^dation.  to  aeO 
their  own  tickets  either  directly  or  tbrongn 
duly-anthorlzed  agents.  It  la  always  tiie  fact 
that  the  ezerdse  of  the  police  power  by  the 
legislature  leads  to  loss  and  IncoSTenlence  In 
the  cases  of  many  Individuals.  It  is  the  in- 
evitable reanlt,  and  must  be  endured,  unless 
personal  and  property  rights  are  Invaded  to 
such  an  extent  that  constitutional  provisions 
ue  violated.  The  relator  Inalata  that  be  Is 
dei^ved  of  his  property  wltiiout  due  process 
of  law.  We  do  not  have  hen  presented,  as 
before  Intimated,  the  question  which  might 
arise  In  the  case  of  the  purdiaser  (tf  a  ticket  In 
good  ftilth.  intending  to  use  the  same,  who,  be- 
ing unexpectedly  prevented  from  so  doing, 
deslree  to  sell  it  TUb  rdator  has  no  such 
special  property  In  the  ticlwt  as  the  supposed 
ease  discloses,  but  Is  a  mere  dealer  or  specu- 
lator In  these  sjrmbols  or  tolwis.  The  rela- 
tor claims  the  same  right  to  trafllc  in  passage 
tickett  as  he  would  have  to  buy  and  aell  cot- 
ton, grain,  or  any  other  article  of  peraonal 
property  that  can  be  seen  and  handled. 

The  nature  ot  a  passage  ticket  has  been  re-* 
peatedly  conaldered  by  this  oonrt.  In  Hfb- 
bard  v.  BaUroad  Co.,  16  N.  t.  466.  406,  the 
plaintiff  was  ejected  from  the  train  because 
he  refused  to  show  Us  tii^et  The  plaintiff 
recovered  damages  below,  but  this  court  re- 
versed, and  in  Its  opinltm  said:  "The  ticket 
Is  the  ^nveity  of  the  railroad  company,  and  la 
a  part  of  the  means  by  which  it  conducts  Its 
business.  It  is  delivered  to  the  passenger  to 
be  held  by  blm,  temporarily,  tot  a  special 
purpose,  and  who^  to  ttiat  extent,  acquires  a 
special  property  In  It  When  tbe  journey  is 
enddd,  w  about  to  end,  it  la  to  he  redelivered 
to  the  conductor.  It  serves  a  threefbid  pur- 
pose: -  It  la  evldsice  In  the  paaseng^a  handa 
that  he  has  paid  his  fare,  and  has  a  right 
within  the  can;  it  Insures  the  payment  of 
the  passage  money  by  aU  who  take  seats;  and 
when  it  is  redelivered  to  tbe  company  it  be- 
comes a  voucher.  In  Its  hands,  against  the 
office  or  agent  who  issued  It  in  the  adjust- 
ment ot  Iti  acconnta,"   It  thus  appears  that 


the  original  and  lei^thnate  function  of  tb« 
ticket  Is  to  CAtry  out  a  transaction  twtween 
tbe  carrier  and  tbe  passenger,  the  ticket  be- 
ing the  property  of  Uie  carrier,  while  the  pas- 
senger Is  entitled  to  retain  It  In  hla  possession 
until  the  oompleUoQ  of  hia  Journey.  In  Qatao- 
by  V.  Yanderbllt  17  R  Y.  306,  this  court  bead 
that  pasaage  tickets  are  g«D»aHy  to  be 
garded  as  tokens,  rather  than  contracts,  and 
are  not  within  tbe  rule  excluding  parol  evi- 
dence to  vary  a  written  agreemmt  In  Baw- 
soa  V.  Ballroad  Co.,  48  N.  X.  212,  tbe  court 
held  that  a  ticket  does  not  gmerallr  contain 
any  contract,  and  Is  not  Intended  to.  It  to 
a  mere  token  or  voucher,  adopted  for  conven- 
lenoe,  to  show  that  the  passei^^  baa  paid 
bis  fore  from  one  place  to  another. 

I  am  of  opinion  that  nether  the  act  of  18B7, 
nor  tiie  stetute  It  amends,  deprives  the  rdat- 
or  ot  his  property  without  due  proceaa  of 
law.  The  relator  has  do  such  vested  right  as 
a  ti<^t  broker  to  traffic  in  the  purchase  and 
sale  of  these  ajrmbcda  or  tokens,  whkdi  are 
the  property  of  the  carrltn,  aa  has  tbe  ma^ 
chant  dealing  In  goods,  wares,  and  mKcban- 
dise.  If  flie  l^lslatnre  deemed  ttda  lnterC«<- 
ence  In  tbe  bu^eaa  of  the  common  carrier 
relating  to  the  aale  of  passage  tickeia  as  lead- 
ing to  great  frauds  and  abuses.  It  was  com- 
petent fOr  that  body  to  put  an  end  to  It  even 
If,  as  may  be  poaaible  in  tbe  relator'a  caae, 
ticket  brokers  were  unfavoraUy  affected  who 
were  In  no  way  r^iHmslble  for  the  evUs 
sought  to  be  remedied.  Tbit  is  not  the  case 
of  the  legislature  saying  to  the  merdiant: 
"You  shall  no  longer  buy  and  sell  and  get 
gain;  yon  must  henceforth  abstain  from  deal- 
ing in  those  articles  of  men^anffise  the  band- 
Ilng  of  iriildi,  by  land  and  aea,  constitDtea 
tbe  comtDsaxe  of  the  worid.**  This  Is  the  case 
of  tiie  leglalatnre  sayliv  to  flie  dtisen:  "You 
muat  not  Interfere  with  the  doe  and  orderly 
conduct  of  bualness  between  the  comnum  car^ 
rier  and  the  passenger  In  the  sale  and  pax- 
chase  of  the  symbol  or  tok«i  used  for  the  pur- 
pose, as  It  leads  to  frauds  upon,  not  only  the 
common  carrier  and  the  flrst-dass  passenger, 
but  tbe  emigrant  as  w^  (see  Pen.  Code,  I 
626);  and,  In  the  exercise  of  the  police  power 
to  protect  the  traveling  public,  we  ouct  that 
tbe  passage  ticket  of  the  common  carrior 
shall  be  sold  only  Iqr  it  or  Ite  igeati,"  In  sns- 
talnlng  this  exercise  of  the  police  powra;  It  Is 
not  necessary  to  refer  In  detail  to  liie  I^isla- 
tion  regulating  the  conduct  of  bmlness  In  va- 
rious ways.  In  order  to  prevrat  traod  and  piD> 
mote  the^weUate  of  society,  which  has  bees 
uniformly  sustslned  In  this  and  other  states. 

It  is  turtiier  Insisted  on  behalf  of  the  re- 
lator Uiat  the  act  of  1807  Is  imconstltutional. 
because  It  amonnte  to  a  regnlatkm  of . com- 
merce among  the  several  states  by  the  legisla- 
ture of  this  state.  It  Is  difficult  to  understand 
bow  any  such  result  Is  aceonqiUshed  by  this 
legislatkm.  It  has  often  beoi  said  that  legls- 
latbm  by  a  state  may,  in  a  great  variety  of 
ways,  affect  commerce  and  persons  engaged 
In  It  without  constltntlng  a  regulation  of  it,. 
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wltbln  the  meanliic  ot  the  constltntloit  of  ttie 
United  States.  Kldd  t.  Peanon.  128  0.  S.  1. 
23,  9  Sup.  Gt  6;  HaU  V.  De  Coir,  OS  U.  8. 
486,  487.  488;  Sherlock  t.  Ailing,  9S  0.  S. 
D9,  103;  State  Tax  on  Railway  Gross  Re- 
ceipts, IB  Wan.  284;  Munn  t.  IlUiioii,  94  U. 
&.  118;  Chicago,  B.  ft  Q.  B.  Oo.  t.  Iowa.  HL 
US:  Poond  t.  Turck.  96  U.  a  469.  The  aet 
of  1897  does,  -Indeed,  affect  ticket  broken 
who  were,  In  a  aenac,  engaged  In  Intentate 
commerce,  bat  it  camiot  properly  be  aald  that 
it  was  an  effort  on  the  part  of  the  legUilatnre 
of  thia  state  to  regulate  commeroe,  within  the 
"Mining  of  Hie  fedoal  eonaUtutlon.  The 
traveling  pnblle  la  at  Ubraty  to  freely  come 
and  go  as  heretoCore^  and  the  fact  that  they 
are  prohibited  from  dealing  with  the  muu^ 
thoriaed  ticket  brcdter  offen  no  olNita<te  to  in> 
tentate  commerce.  The  act  of  1897  deals 
with  the  ticket  broker  aa  a  resldmt  of  this 
atate,  carrying  on  hla  bdslnesB  lier^  and  there 
la  no  attempt  to  uaurp  the  powera  of  .am- 
gresB  to  regulate  Interstate  commoce. 

It  iB  finally  argued  on  behalf  of  relator  that 
the  legislation  offends  the  eonstttutlon  of  this 
atate,  hecauae  It  is  practlolly  an  abdication 
•of  gDvemmental  functione  in  foror  of  prirate 
IndlYldnalB  and  corporations.  The  statement 
•of  the  argument  Is  that  the  le^atore  has 
left  It  to  private  agendes  to  detonntaie  who 
ahaU  and-who.ahall  not  be  permitted  to  carry 
<m  the  business  of  selling  tickets.  This  argu- 
ment refutes  ItseU.  The  leglilatore,  in  the 
-Gonstltntloaal  exexefse  of  the  police  poww, 
haa  said  to  the  common  carrier,  "Zon  must 
aelect  and  duly  commlaslon  the  agoita  who 
Are  to  sell  your  passage  tickets,  and  no  one 
-else  can  engage  In  that  business."  Thta  Is 
certainly  not  an  abdication  of  goTemmeatal 
functions,  bot  a  wise  and  isoper  aerclse  of 
them,  as  I  view  the  Situation.  I  have  care- 
fully considered  the  elaborate  argument  pre- 
sented in  the  appettanf  B  brief,  but  see  no  rea- 
son to  disagree  with  the  conclusions  readied 
by  the  learned  u»P^to  divlalon.  The  order 
AK>ealed  from  should  be  affirmed. 

MARTIN,  J.  (dissenting).  Becognlalng  the 
Justice  of  recent  crttidsms  upon  the  Increaae 
of  Itmg  and  argnmentatlTe  dissenting  oidn-. 
Ions  Id  this  court  still  the  laqrartance  of  the 
principle  amiounced  m  the  decUrion  of  this 
case  demands  a  atatemnt  of  the  reasons 
which  prevent  my  concurring  with  the  ma- 
jority. The  case  InvolveB  the  validity  of  a 
statute  whldi  contlnnes  a  protection  to  the 
puUIe  and  to  tranqEwrtatlon  companies  against 
fraud  in  the  sale  of  passage  tickets  whi<^  hsa 
existed  In  this  state,  In  substantially  the  same 
form,  for  more  than  40  years.  Therefore  the 
present  statute  cannot  be  held  unconstitution- 
al without  practically  determining  that  for  all 
that  time  the  affairs  of  this  state  In  that  re- 
spect have  been  controlled  by  statutes  which 
were  Invalid,  as  being  In  excess  of  the  pow- 
ers of  the  leglslatnre  to  enact  The  passage 
■and  roDtlnnance  upon  the  statute  books  of 
this  and  timliar  atatutea  for  so  many  yean 


show  that  dmlng'that  time  a  legislative  poli- 
cy has  prevailed  In  this  state  which  haa  been 
sanctioned  by  numerous  legltiatlve  acta.  It 
baa  never  been  questioned  by  the  courts,  and 
has  been  acquiesced  in  by  the  departmenta 
of  the  atate  govemmatit  Tbla  constitutes 
BDdi  a  practical  constenctton  of  the  constitu- 
tional provisions  invoked  by  the  appeltant  as 
to  justify  this  court  In  lioldlng  the  statnte  to 
be  within  the  police  poww  of  the  state,  espe- 
cially aa  similar  statotea  had  been  In  force 
for  many  yean  when  the  present  constitution 
was  adc^ted.  Fecq^le  Dayton,  65  N.  T. 
867,  878;  People  v.  Hcone  Ins.  Co.,  92  N.  T. 
828,  SS7;  In  re  Washington  St  A.  ft  P.  B. 
Co..  115  N.  Y.  442,  447,  22  N.  B.  866;  People 
V.  Mnrray,  149  N.  T.  807,  876,  44  N.  B.  146. 

The  real  Inquiry  here  presented  la- whether 
the  legislature  may  provide  that  steamboat 
and  railroad  tickets  shaU  not  be  sold  by  Ir- 
responsible or  unknown  penons,  thus  expos- 
ing travelen  to  frand,  and  require  them  to  be 
80  sou  that  the  cmniMnles  IsnUnig  Ihem  shall 
be  reapmislble  to  the  traveler  who  purchases 
them.  While  the  statute  forbids  persons  oth- 
er than  the  companies,  or  tbelr  duly-conatltat- 
ed  agents,  wiriiig  aucdi  sales,  atHl  ita  pur- 
pose was  to  compel  the  companies  to  sell  their 
own  tickets,  and  thus  become  responsible. 
Manifestly,  the  method  prescribed  by  this  act 
was  the  oidy  ^Beieht  one  that  could  be  aOoipt- 
ed  to  secure  the  end  sodgfat  If  the  compa- 
nies had  merely  bem  forbidden  to  "permit 
such  sales,  their  permission  could  never  be 
established,  and  thus  the  purpose  of  the  stat- 
ute would  be  thwartad* 

Tb»  alngte<  question  presented  is  whether 
the  leglslatnre  waa  authorised  to  enact  a  stat- 
ute requiring  railroad  and  steamboat  compa- 
nies, or»  where  the  passage  extends  over  more 
than  one  line,  one  (tf  sncb  oompantea,  to  sell 
the  tlcketa  for  such  passage  by  thedr  duly- 
conatituted  agenta,  and  forbidding  snch  ssles 
by  persons  not  sastalttlng  that  rdation,  unda 
penalty  of  Imprisimment  If  this  act  ia  in 
conflict  wltii  the  tnndamnital  law,  it  la  for 
the  reason  that  It  affeota  the  liberly  of  the 
citlaen  to  engage  in  a  legttlmato  emi^oyment 
or  business  In  a  lawful  way,  or  because  it  Is 
destructive  of  maaa  property  r!^bt  which  ha 
lawfully  possesses. 

It  haa  been  asserted  by  counsel  ttut  the 
business  of  ticket  brolmage  haa  been  a  le- 
gitimate one  In  this  state  for  more  than  40 
yeara.  With  that  atatement  I  am  unable  to 
agreew  During  that  entire  time  a  law  has 
existed  mating  the  sale  of  rallrond  and 
steamboat  tiekett.  by  othera  than  the  compa- 
nies or  their  properly  authorized  agents,  a 
crime; 

Nor  do  I  undentend  how  It  can  be  pn^rly 
aald  that  railroad  or  steamboat  tl^eta  are 
"property,"  wltbln  the  common  acceptation 
of  that  term,  when  In  the  hands  of  others 
than  passengers,  as  during  all  those  years 
the  statute  has  continuously  declared  that 
passage  tlcketa  should  not  become  property 
in  the  hands  of  othersi  at  leaat  so  as  to  In- 
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elude  the  ordinary  rigbt  of  sale  Tbefr  right 
of  sale  was  llmtted  to  the  company  over 
wh(»e  route  the  traveler  desired  to  pass,  or, 
where  the  route  was  over  several  Hoes,  to  one 
of  the  companies  over  whose  line  the  paaseu- 
ger  Intended  to  travel.  The  manifest  pur- 
pose of  this  statute  was  to  prevent  fraud 
In  the  sale  of  passage  tickets,  and  thus  pro- 
tect the  purchaser  and  companies  as  welL  I 
do  not  see  bow  It  can  be  correctly  said  that 
the  legislature  was  silent  as  to  the  motive 
of  pasEilng  these  various  acts.  In  each  the 
title  of  the  act  disclosed  that  its  purpose  was 
to  prevent  fraud  In  the  sale  of  passage  tick- 
ets. The  title  of  an  act  affords  means  of  de- 
termining the  legislative  Intent,  and  its  help 
cannot  be  rejected  as  being  extrinsic  and  ez- 
tralegislatlve,  as  It  bears  upon  Its  meaning 
and  purpose.  Suth.  St.  Const  8  211;  People 
V.  Wood,  71  N.  Y.  874. 

That  the  sale  of  tickets  by  brokers  has  long 
been  a  source  of  fraud,  both  upon  the  travel- 
ing public  and  the  companies  issuing  them, 
is  a  matter  of  common  knowledge,  and  of  its 
existence  there  can  be  no  doubt  Indeed,  It 
Is  doubtful  If  the  business  would  exist  but 
for  the  pn^t  derived  from  improper  or  fraud- 
ulent sales.  The  fraud  of  ticket  brokers  as- 
sumes various  forms,  such  aa  Changing  tick- 
ets which  are  not  transferable  by  the  erasure 
of  the  name,  the  place  of  destination,  or  the 
date,  and  substituting  others,  and  by  other- 
wise changing  the  tickets,  or  by  obliterating 
the  dates  so  as  to  render  their  Improper  use 
possible.  Moreover,  the  existence  of  such 
brokers  Incites  the  stealing  of  tickets,  and 
encourages  the  employes  of  the  companies  In 
defrauding  their  employers  by  furnishing  a 
market  for  stolen  tickets  and  those  not  can- 
celed by  dishonest  officers.  That  the  sale 
of  such  tickets  Is  a  fraud  upon  both  the 
carrier  and  the  honest  traveler  cannot  be 
successfully  denied.  Again,  when  a  passen- 
ger loses  his  ticket  instead  of  Its  being  re- 
stored to  him,  resort  may  at  once  be  bad  to 
those  agencies  to  realize  upon  It.  Hardly  a 
week  passes  when  the  public  prints  do  not 
contain  one  or  more  accounts  of  the  grossest 
fraud  upon  honest,  but  unwary,  travelers, 
which  would  not  occur  but  for  their  existence. 
Therefore  the  existence  of  ticket  brokers  Is 
a  continual  menace  to  both  passengers  and 
carriers.  It  tends  to  encourage  forgery,  lar- 
ceny, the  receipt  and  sale  of  stolen  and  fraud- 
ulent tickets,  the  perpetration  of  frauds  upon 
travelers,  and  Is  clearly  a  disadvantage  to 
the  honest  traveler  as  well  as  to  the  carrier. 
Hence  the  necessity  for  this  statute  Is  ob- 
vious, and  I  think  the  legislature  was  wise  In 
adopting  it 

AVhlie  every  person  has  a  right  to  pursue, 
in  a  legitimate  manner,  any  lawful  calling 
he  may  select  and  the  state  can  neither  com- 
pel him  to  adopt  any  particular  calling  nor 
prohibit  bis  engaging  in  any  legitimate  busi- 
ness, Btlll  it,  in  the  exercise  of  its  police 
power,  is  authorized  to  subject  all  occopa- 
tlona  to  Bucb  restraint  as  may  be  necessary 


to  prevent  thdr  becoming  harmful  to  the 
public;  and  where  an  occupation  threatens 
public  Injury,  and  Its  suppression  Is  essential 
to  the  public  welfare,  the  state  may  prevent 
Its  pursuit  Wynehamer  v.  People,  IS  N.  Y. 
378,  487;  Metropolitan  Board  v.  Barrle,  34 
N.  Y.  657.  The  state  has  a  right  to  reason- 
ably control  the  manner  In  which  public  cor- 
porations shall  transact  their  business,  and 
to  protect  the  public  against  fraud.  This 
statute  does  nothing  more.  Its  efFect  Is  to  re- 
quire railroad  and  steamboat  companies  to 
sell  their  own  tickets  in  a  manner  that  will 
render  them  responsible  to  the  purchaser  for 
any  fraud  or  mistake  that  may  be  perpetrat- 
ed or  may  occur.  The  property  and  business 
of  these  companies  is  clothed  with  a  puIiUc 
Interest  which  makes  them  of  public  conse- 
quence, afTectlng  the  community  at  large, 
and  hence  they  may  be  controlled  by  any 
police  regulation  which  Is  necessary  to  secure- 
the  public  good.  People  v.  Budd,  117  N.  Y. 
1,  22  N.  E.  670,  682;  People  v.  Boston  &  A. 
R.  Co.,  70  N.  Y.  S69;  Munn  v.  Illinois,  &i 
V.  S.  113.  It  is  therefore  reasonable  that  the 
state  may  provide  any  preventive  remedy 
necessary  when  the  frequency  of  fraud  or 
the  difficulty  In  circumventing  It  is  so  great 
that  no  other  means  will  prove  efficacious.  A 
regulation  which  Is  Instituted  for  the  purpose 
of  preventing  fraud  or  Injury  to  the  public, 
and  which  tends  to  famish  such  protection, 
is  clearly  constitittlonaL  This  proposltioa 
Is  sustained  by  numerous  authorities  In  this 
state  and  elsewhere,  and  la  an  Important  ele- 
ment of  the  police  pow»,  which  li  vested  in 
the  leglslatura 

It  seems  clear  that  the  judgment  in  this 
esse  should  be  upheld  upon  the  grounds: 

(1)  Railroad  and  steamboat  tickets  can  In 
no  proper  sense  be  regarded  as  property  In 
which  third  persons  have  any  vested  Inter- 
est. They  are  mere  tokens  or  evidences  of  s 
right  to  transportation.  In  which  even  the 
traveler  who  has  purchased  one  has  but  a 
special  Interest,  and  to  which  the  companies 
have  title  and  the  ultimate  right  of  posses- 
sion. HIbbard  t.  Railroad  Co.,  15  N.  Y.  455, 
466;  Qulmby  v.  Vanderbllt  17  N.  Y.  306; 
Kawson  v.  Railroad  Co.,  48  N.  Y.  212. 

(2)  The  sale  of  railroad  and  steamboat  tick- 
ets by  persons  other  than  the  companies  or 
their  agents,  as  a  business,  Is  not  an  employ- 
ment in  which  they  have  any  unqunllfled 
right  to  engage.  A  ticket  Is  a  mere  incident 
to  the  business  of  the  companies  in  transport- 
ing passengers.  Like  a  baggage  check.  It 
is  merely  a  method  adopted  by  them  for  the 
transaction  of  their  own  business.  The  tick- 
et itself  possesses  none  of  the  ordinary  ele- 
ments of  property,  and  cannot,  without  ttie 
consent  of  the  companies,  form  the  basis  of 
a  legitimate  Independent  business.  At  most, 
it  Is  but  an  evidence  of  the  arrangement  be- 
tween the  companies  and  their  passengera,  In 
which  others  have  no  lawful  Interest  No 
right  to  transfer  Is  gtvea,  and,  gmeraUy, 
Done  Is  Intended,  To  hold  that  erery  oersMi 
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has  a  constitutional  right  to  interfere  with 
the  relations  between  passengers  and  car- 
riers, which  is  superior  to  the  control  of  the 
legislature,  would  result  in  extending  the 
restraints  Imposed  npon  the  lawmaking  pow- 
er much  further  than  they  bare  hitherto  been 
supposed  to  exist,  and  would  be  an  loterfer* 
enee  with  the  power  rested  In  the  leglslatlTe 
branch  of  the  state  goremment  that  la  whol- 
ly unwarranted.  Third  penums  have  no  con- 
stltutkmal  rl^t  to  Interfere  with  the  rela- 
tions between  the  carrier  and  passenger  by 
the  purchase  and  aale,  without  Its  conseot, 
of  tickets  Issued  by  tlie  former,  and  to  estab- 
lish such  a  right  would  be  unauthorized  by 
any  existing  principle  of  constitutional  law. 
It  la  true  the  act  recognizes  the  right  of 
third  persons  to  make  aales  of  passage  tick- 
ets, but  that  right  Is  B  limited  one,  and  can 
be  properly  exercised  only  by  an  agent  of 
one  of  the  companies  furnishing  tlie  traveler 
with  the  transportation  for  which  the  ticket 
la  purchased.  But  it  la  to  be  observed  that, 
aa  such  Bales  are  to  be  made  by  one  of  the 
companies  furnishing  the  transportation,  the 
company  making  it  becomes  responalble  to 
the  passengers  and  other  carriers  fbr  any 
fraud  perpetrated  by  Its  agent,  and  la  In  bar- 
mony  with  the  general  purpose  of  tlie  act 

(8)  In  the  exercise  of  Its  police  power  tlw 
state  waa  authorteed  to  ptevent  flie  pmsult  of 
the  occupation  of  ticket  broken  upon  the 
ground  that  It  was  harmful  to  the  puUlc,  and 
the  difficulty  In  drcumventlng  the  fraud, 
which  attended  It  was  so  great  that  no  other 
efficient  means  could  be  found. 

(4)  As  railroad  and  ateamboat  conqtanles  are 
public  corporations^  or  at  least  ttielr  bmtfness 
Is  of  such  public  Interest  as  makes  It  of  pub- 
lic ctmaequence,  the  leglalatnre  bad  power  to 
control  their  bualneaa  by  any  regulation  which 
waa  necessary  to  secure  the  public  good. 
Feoide  T.  King,  UO  N.  T.  418.  IS  N.  E.  246; 
People  T.  Budd,  117  N.  T.  1, 22  N.  K  670,  682; 
People  T.  Ewer.  141  N.  T.  129,  36  N.  B.  4;  Peo- 
ple T.  Warden  of  Olty  Prison.  144  N.  T.  529, 
39  N.  E.  686;  People  t.  Havnor,  140  X.  Y. 
195,  48  N.  B.  641;  Orannan  r.  Badi^  Ass'n, 
153  N.  T.  461,  47  N.  B.  896.  The  regulation 
Instituted  by  this  statute  was  for  the  pntpoae 
of  preventing  fraud,  and  ctmsequent  Injury, 
to  tiie  pnUlc  It  tenda  to  furnish  such  protec- 
tion, and  la  dearly  within  the  police  power  of 
the  state.  For  these  reasona  I  am  of  the  (qtln- 
Ion  that  the  act  under  conslderatlcm  is  oonstl- 
tutfonal,  and  should  be  upheld. 

Moreover,  If  this  act  Is  unconstitutional, 
many  other  statutea  which  have  hitherto  beoi 
regarded  aa  vaUd  and  a  part  of  the  existing 
law  of  the  state  are  also  unconsdtntlonal. 
This  may  be  Ulustrated  by  reference  to  a  few 
of  the  many  statutes  which  fan  within  the 
principle  of  this  decision.  The  takta^  of  any 
conveyance  ct  landa  from  any  penon  not  be- 
ing In  the  possession  thereof,  while  they  are 
the  subject  of  controversy  or  suit  ta  a  crime. 
Pen.  Code.  1 129.  It  Is  a  crime  to  boy  or  s^ 
any.  title  to  lands,  real  or  pretended,  unless 


the  grantor  at  his  predecessors  hi  title  have 
been  In  possession  for  the  space  of  a  year 
before  such  sale.  Id.  |  130.  It  la  a  crime  to 
soUdt  Ufe  luBorance  without  a  certificate  of 
authority,  to  Issue  a  policy  after  a  certificate 
to  do  business  within  the  state  has  been  re- 
voked, to  act  for  a  foreign  Insurance  company 
which  has  not  designated  the  siverlntendent 
of  Insurance  as  an  attorney  upon  whom  pro- 
cess may  be  served,  or  to  act  fw  any  foreign 
corporation  not  authorized  to  do  business  la 
this  state.  Id.  M  577c  5771,  577J,  693.  It  Is 
also  made  a  crime  to  manufacture  or  sell 
oIeomai^:arlne  made  In  Imitation  of  dairy  but- 
ter (Lawa  1885.  e.  188);  to  exhibit  a  female 
child  as  a  dancer  or  in  a  theatrical  exhibition, 
or  to  consent  tbweto  (Pen.  Code,  i  292);  to 
exdude  cttisens.  by  reaaon  of  race,  cdoc,  ete-, 
from  the  equal  enjoyment  of  aay  privllego 
furnished  by  owners  of  places  of  amusement 
(Id.  S  383);  to  charge  tot  devatbig  grain  a 
price  greater  than  that  fixed  by  law  (Laws 
1888,  c.  581);  to  engage  In  the  trade  <«  busi- 
ness of  plumbing  without  registration  (Laws 
1892,  c.  602);  not  to  furnish  water  at  one  or 
more  places  on  each  floor  In  tenement  houses 
In  the  dty  of  New  York  occupied  by  families 
(laws  1882,  c.  410,  aa  amended  by  ch^ter  84. 
laws  1887);  to  sell  milk  which  does  not  reach 
a  prescribed  standard,  whether  adulterated  or 
pure  (Lawa  1884.  c.  202);  to  adl  rtaiegar 
which  contains  any  artificial  coloring,  wheth- 
er wholesome  or  otherwlae  (Idwa  1880,  c. 
615);  and  for  barbers  to  work  on  Sunday, 
exc^t  In  the  dty  at  New  York  and  the  vll* 
lage  of  Saratoga  Springs  (Laws  1895,  c  828). 
If  the  statute  under  consideration  invades  the 
Uberty  or  property  of  the  Individual,  It  la  ob- 
vious that  the  statutes  to  which  we  have  ad- 
verted are  subject  to  the  same  criticism,  and 
yet  most,  if  not  all,  of  them  have  been  held 
to  be  constitutional,  and  their  enactment  to 
be  wtthin  the  police  power  of  the  state,  aa 
will  be  taea  by  examining  the  following, 
which  are  a  few  of  the  many  cases  bearing 
ivon  the  subject:  Danslger  v.  Boyd.  120  N. 
Y.  628,  24  N.  B.  482;  Dawley  v.  Brown,  70  X. 
T.  300;  Peoide  t.  appexiy.  iOl  N.  Y.  634.  4 
N.E.107;  People  T.  Arensberg.  105  N.  Y.  123. 
11  N.  B.  277;  People  v.  King.  UO  N.  Y.  418. 
18  N.  m  245;  People  v.  Budd,  117  N.  T.  1,  22 
N.  B.  670,  682;  Pe<q)le  v.  Ewer.  141  N.  Y.  129, 
S6  N.  E.  4;  People  v.  Warden  of  City  Prison, 
144  N.  Y.  529. 89  N.  B.  686;  Health  Dqtartment 
of  City  of  New  York  Bector,  etc,  of  Trinity 
Church.  146  N.  Y.  82,  80  N.  E.  888;  People  v. 
GIrard,  146  N.  Y- 105.  80  N.  E.  823;  People  t. 
Havncr,  149  N.  Y.  196,  48  N.  E.  64t  Indeed, 
If  the  prlndple  of  tikis  deci^Um  Is  to  be  regard- 
ed aa  the  eatablUOied  law  of  this  state.  It  ren- 
dtts  Invalid  many.  If  not  all.  of  tiie  statutea 
creating  irfEenses  where  the  act  made  a  crime 
waa  not  such  at  common  law.  No  such  prln- 
dple has  any  propw  jdace  In  the  jurispru- 
dence of  this  state.  In  the  language  of  An- 
drews, 3.:  "It  la  not  a  good  objection  to  a 
statute  prohibiting  a  particular  act,  and  mak- 
ing ita  omnmlsdon  a  pul^  offense,  that  the 
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proUUted  act  wai  befnre  the  ttatnte  lawful, 
or  evuk  Innocent  and  wittumt  any  dement  of 
moral  tnipttiide.  It  Jb  the  prorlnce  of  the  leg- 
Iilatore  to  determine,  In  the  Intwest  of  the 
PDbUc,  what  shall  be  permitted  or  forbidden, 
and  the  etatntee  contain  very  many  Instances 
<tf  acts  prohibited,  the  crhntnall^  of  which 
ctmslsts  solely  In  the  fact  that  they  are  pro- 
hibited, and  not  at  an  In  theb  Intrlnalc  qual- 
ity." People  T.  West.  106  N.  T.  293,  296,  12 
N.  B.  eio. 

In  omsldaiiv  this  case.  It  shovid  be  remem- 
bered that  a  statate  cannot  be  dedared  nncon- 
gtitndonal,  nnless  It  can  be  shown,  beyond 
reasonaUe  donb^  that  It  la  In  conflict  with 
some  particular  proTli^  of  the  OTganIc  law, 
nor  until  every  reasonable  mode  of  reeondlla- 
tlon  with  the  constHntlon  has  been  resorted 
to,  and  reoondkbtlon  has  been  found  impos- 
sible. Tbo  presumption  of  constltutltaiattty 
attaches  to  every  statute  passed  by  the  1^;1b- 
lature,  and  the  burden  of  establishing  tts  nn- 
cottstltntkniaUty  rests  upon,  and  must  be  borne 
by,  the  party  asserting  It.  People  Board 
of  Sup'rs,  147  N.  T.  1,  41  N.  B.  B6S.  It  is  for 
the  legldatnre  to  determine  what  laws  and 
regulattons  are  needed  for  the  protectI<m  of 
the  pnUle,  and,  tf  Its  measures  are  calculated 
and  appropriate  to  accomplish  that  end.  the 
exerdse  of  its  discretion  Is  not  the  subject 
of  Judicial  review. 

Ap^ylng  to  this  case  the  principles  already 
stated,  it  Is  obvious  that  the  statute  in  ques- 
tion was  wlthht  the  police  power  of  the  state. 
Its  necessity  to  the  public  welfare  was  for  the 
legislature  to  determine,  and,  as  It  has  a  deav 
relation  to  that  end.  Its  propriety  Is  not  sub- 
ject to  review  by  this  court  To  hold  that 
this  act  la  unconstitntlonal  would  establish  a 
principle  whldi  would  tanpate  or  destroy  near- 
ly ev^  statute  that  has  for  Its  purpose  ^e 
prevention  of  frand.  It  would  practically  an- 
nlhlhite  the  police  power  of  the  legli^Bture, 
and  make  the  courts  administrators  of  that 
power  Instead  of  the  body  In  which  it  Is  vest- 
ed by  the  constltutioo.  Besides,  If  the  cases 
passing  upon  the  validity  of  the  statutes^  to 
whldt  we  have  called  attention,  were  cor- 
rectly dedded,  they  establish  a  prindple 
which.  It  applied  In  this  case,  requires  us  to 
hold  that  this  act  was  a  proper  ezerdse  of 
tiie  police  power  by  the  legldature,  and  that 
It  Is  consequently  valid. 

The  result  of  this  actlcai  Is  of  slight  Im- 
portance In  comparison  with  the  prlndples 
^mulgated  as  the  law  of  this  state.  An 
arbitrary  and  unauthorised  Interference  by 
the  Judiciary  with  the  administrative  affairs 
of  the  state  la  fraught  with  quite  as  much 
danger  as  would  follow  legislative  Interfer- 
ence with  Judicial  afTalrs.  Ndther  can  occur 
without  affecting  the  atabUI^  and  dBdency 
of  our  state  government  The  legislative  pow- 
er of  the  state  la  vested  in  the  senate  and 
assembly.  When  courte  seek  to  control  the 
action  of  the  legislature,  or.  In  eflTect  to  re- 
peal Its  statutes,  by  holding  them  in  conflict 
with  some  nonexistent  or  doubtful  constitu- 


tional limitation,  their  actloo  ceases  to  be  Judi- 
cial, and  becomes  mere  usuipatlaa.  I  think 
the  order  dionld  be  ftWti-wrift^- 

PARKER,  C.  J.,  rea^  for  reversal  of  order 
and  dischargeof  prisoner;  O'BRIEN',  HAIGHT, 
and  VAXN,  JJ.,  oimcur.  BARTLETT  and 
MARTIN,  JJ.,  read  tm  afllrrosnce;  and 
ORAT,  J.,  conenrs. 

Order  reversed,  and  prisoner  ordered  dis- 
charged. 

(157  N.  Y.  my 
PEOPLE  V.  DECKER. 
(Ooort  of  Appeals  of  New  Xork.   Nov.  22, 
18980 

JOBOHS  —  COMPKTinOT  —  TBOHXIOAI.mBS  —  CBAI^ 
LBNOSS  rOH  CaUSB— HOHIGIDB — PBEHEDITA.TIOir 

— Motive —EviDBKos  —  Nsw  Trial— Coor*  of 
Appeaia 

1.  A  juror,  who  stated  on  Us  voir  dire  that 
he  coald  not  decide  a  case  aecordlns  to  the  law 
and  the  evidence,  where  a  white  woman  had 
married  a  colored  man,  and  they  had  had  troo-  - 
ble,  as  In  the  homicide  at  bar,  U  properly  ex- 
cnsed. 

2.  The  court  may,  «f  its  own  motion,  excuse 
a  juror  whose  Incompetency  la  broui^  out  on 

his  voir  dire. 

5.  A  conviction  will  not  be  reversed  merely 
because  a  clearly  incompetent  jnror  was  ex- 
cused by  the  court  of  its  own  motion,  conceding 
the  court  had  no  such  power,  since  it  is  a  tech- 
nical error,  not  affectinz  the  sntntantial  rights 
of  the  parties,  within  Code  Cr.  Proc  $  542. 

4.  In  a  prosecation  of  a  husband  for  killing 
his  wife,  a  Juror  stated  on  his  voir  dire  that, 
if  the  wife  nad  been  unfaithful,  It  would  In- 
duce him  to  accept  a  lighter  sentence,  no  mat- 
ter what  the  other  proof  might  be,  and  that 
under  such  circumstances  he  could  not  con- 
scientiously talce  an  oath  to  serve  as  a  juror, 
and  be  governed  by  the  law  and  evidence.  The 
district  attorney  stated  that  he  antidpated  in- 
troducing^ evidence  to  show  that  defendant  sus- 
pected tus  wife  of  infidelity.  Held,  that  the 
juror  waji  properly  excused  on  a  challenge  for 
cause. 

Q.  Hie  anbstantlal  rixhts  of  a  defendant  ar« 
not  affected  bo  as  to  ^istify  a  reversal  of  his 
oonviction,  by  admitting  Incompetent  persona 
to  sit  on  the  jury,  where  defendant  could  have 
removed  ail  such  objectionable  persons  by  per- 
emptory chaliengefl  which  he  did  not  use.. 

6.  In  a  prosecution  of  a  husband  for  shooting 
his  wife,  evidence  that  several  months  b^ore 
the  homicide  defendaut  and  decedent  had  quar- 
reled, and  the  former  had  said  in  the  pres^ice 
of  witness,  in  referring  to  decedent,  as  he  took 
hold  of  a  revolver,  that  "he  had  her  medicine 
if  she  did  not  do  as  he  said,"  and  that  the  re- 
volver be  then  had  was  the  one  employed  hi 
the  homldde.  Is  admisrible  to  show  motive. 

7.  Such  evidence  is  also  admissible  to  show 
premeditation. 

8.  Defendant  and  bis  wife,  the  deceased,  were 
heard  quarreling  In  their  rooms.  Deceased  ma 
downstairs,  and  defendant  called  to  her  to  re- 
turn. She  went  back,  and  shortly  afterwards 
want  away  again.  A  short  time  thereafter  de- 
fendant came  downstairs,  and  three  shots  were 
lieard  near  by.  Defendant  then  returned,  and 
told  his  siBt»-in-law  that  deceased  was  "dead 
down  the  road."  Deceased  was  found  some 
400  feet  from  the  house.  Defendant  had  pre- 
viously threatened  to  use  the  revolver  with 
which  decedent  was  killed,  nnless  she  did  as  he 
said.  He  admitted  tliat  he  fired  three  shots  at 
her,  and  that  when  the  third  was  fired  the 
fell.   HM  sulBdHit  evidence  of  premeditation 
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to  lubmlt  tbe  qoestloB  of  murder  In  the  first 

degree. 

9.  Eridencv  o<  threats  of  a  hmband  to  kill 
his  wife,  of  frequeDt  qdarreli  between  them, 
and  of  his  admisaion,  after  the  homicide,  that 
he  had  killed  her,  is  Buffldent  evidence  of  a  mo- 
tive to  sustain  a  conviction  of  murder. 

10.  Code  Cr.  Proc.  g  ^  providing  that,  when 
the  judgment  ii  of  death,  the  oonrt  of  ivpeals 
may  order  a  new  trial  if  Batisfied  that  the  ret- 
diet  was  against  the  weight  of  evidence  or 
RfrainRt  law,  or  that  jostice  requires  a  new  tri- 
al, whether  any  exception  baa  been  taken  or 
not  in  the  conrt  below,  does  not  confer  author- 
ity to  review  error  to  which  no  excmtioa  is 
pointed  out,  unless  the  substantial  lights  of 
the' accused  can  be  seen  to  have  been  affected 
by  it;  and  in  determining  whether  a  new  trial 
shall  be  granted  it  Is  not  for  the  court  to  re> 
view  controverted  qcestiona  of  fact  arUing  on 
conflicting  evidence,  since  the  court  must  not 
interfere  with  the  verdict  unless  it  reaches  the 
conclusion  that  justice  has  not  been  done. 

Appeal  from  supreme  court,  trial  term. 
Bailer  Decker  was  convicted  of  murder  In 
the  first  degree,  and  be  tq^eals.  AfDnned.  ' 

The  defendant  was  a  colored  man,  and  the 
decedttit  was  a  white  woman.  They  were 
hosband  and  wife,  and  lived  together  as  soch 
in  the  upper  story  of  a  house  on  Beach  street. 
In  Tottenville,  In  the  coonty  of  Blcbmond,  N. 
Y.  The  lower  part  of  the  house  was  occupied 
by  two  colored  families,  living  on  different 
sides  of  the  hallway.  In  the  evening  of  May 
24,  1B08,  which  was  the  day  preceding  tbe 
tragedy,  the  defendant  had  been  in  a  saloon 
from  about  9  o'clock  until  half  past  11,  and 
remained  near  there  for  an  hour  longer  in 
conversation  with  a  man  the  name  of  La 
Forge.  He  then  started  for  home,  about  a 
mile  distant,  and  reached  there  at  1  o'dock. 
His  wife  left  the  house  where  they  resided  at 
about  midnight,  and  returned  at  abont  S 
o'clock  in  the  morning  of  May  2Sth.  She  was 
admitted  by  a  sister  of  the  defendant,  who 
occupied  one  of  the  apartments  on  the  first 
floor.  The  defendant  tben  came  to  the  door 
of  the  stairway,  opened  it  for  her,  and  both 
went  upstairs.  Shortly  after,  quarreling  and 
loud  talking  were  heard  in  thedr  rooms,  and 
the  decedent  ran  downstairs.  The  defendant 
called  to  her  to  return  and  get  her  clothes. 
She  went  bade,  obtained  a  part  of  them,  start- 
ed down  the  stairs  again,  was  tben  requested 
by  the  defendant  to  get  all  of  her  clothes,  to 
which  she  replied  that  she  had  all  she  wanted, 
and  left  the  house.  Shortly  after,  the  defend- 
ant came  downstairs,  and  soon  three  abots 
were  heard  in  the  direction  of  the  house  of  a 
Mrs.  ParneU.  The  defendant  tben  returned, 
went  upstairs,  remained  a  few  moments,  and 
then  left  a  second  time,  As  he  was  passing 
out  of  the  bouse,  he  called  to  bis  i^ster-ln-law, 
wbo  occupied  another  of  the  apartments  on 
the  first  floor,  and  said:  "Good  bye.  She  Is 
dead  down  the  road."  A  single  shot  was  tben 
heard,  and  the  defendant  was  found  across 
the  road  from  the  house,  wounded,  with  a  re- 
volver lying  near.  On  the  roadside  In  front 
of  Mrs.  PamelTs  house,  which  was  400  feet 
from  where  the  defendant  was  lying,  his  wife 
was  found,  with  a  bullet  wound  on  the  right 


■Ute  ot  her  bu^  The  atatopv  dlsctosed  that 
the  eanae  of  bw  death  was  honwrhage  of 
the  hmgB,  occadoned  by  aodi  wound.  The 
defendant  had  prevlonsly  tbreataned  to  use 
the  revolver  with  wblcb  the  decedent  was 
finally  killed,  unless  she  did  as  he  aald.  He 
freqnestly  called  her  vile  uid  abu^ve  names, 
and  be  and  hla  wife  led  an  unhappy  and  quar- 
relaome  life.  The  defendant  admitted  that  be 
fired  three  shots  at  the  decedent,  and  tiiat 
when  the  third  was  flred  she  feQ.  Two  but 
lets,  one  taken  from  the  body  of  the  decedent 
and  the  other  £rom  the  body  of  the  deflmdant 
were  Idmtlflefl,  and  shown  to  be  of  the  same 
caliber  as  the  rerolver  which  was  pnared  to 
have  been  In  the  possession  of  Ibe  d^ndant. 

On  the  morning  of  the  bomldde,  and  after 
it  occurred,  artldea  of  dothlng  belon^ng  to 
and  worn  1^  the  decedoit  were  Coond  be- 
tween Ibe  bonse  and  tbB  place  where  her 
body  lay.  Wben  finmd,  there  was  upon  the 
body  of  ttie  decedent  only  a  night  gown,  and 
one  of  her  shoea  ok  Mjfpat  was  near.  The 
diatanee  tsom  the  boose  to'  the  place  wtaoe 
a  portion  of  her  <^«*fapg  iras  fOnnd  was  800 
feet  Fiom  Ibat  point  to  Ibe  ^ace  where  oth* 
er  of  her  dotblng  lay  was  72  f&et,  and  the  dl>- 
tance  from  the  latter  point  to  tbe  place  when 
her  body  was  discovued  was  118  feet  Thus 
the  total  distance  frmn  Ibe  boose  to  tiie  point 
where  her  body  was  found  was  400  feet 

William  J.  Powers,  for  appellant  George 
M.  IMnney,  Jr.,  for  the  People. 

MAKTIN,  J.  (after  stating  tbe  facU).  Tbe 
defendant,  in  his  brief,  presents  for  determi- 
nation upon  this  appeal  questions  as  to  the 
validity  of  several  exceptions  taken  upon  the 
trial,  and  asks  for  a  new  trial  upon  the  fur- 
ther ground  that  manifest  injustice  has  been 
done.  Two  of  these  questions  relate  to  the 
Impaneling  of  the  jury.  The  defendant's  dalm 
Is  that  two  jurors  were  improperly  excused 
by  tbe  court  John  W.  Bhair  was  summoned 
as  a  talesman,  and  upon  examination  as  to 
his  comiwtency  to  serve  he  testified  that  the 
fact  that  tbe  decedent  was  a  white  woman 
woold  have  a  decided  influence  upon  him  in 
arriving  at  a  verdict,  and  that  he  could  not 
decide  the  case  according  to  tbe  law  and  evi- 
dence where  a  white  woman  had  married  a 
colored  man,  and  they  had  trouble.  After 
giving  this  testimony,  tbe  court  excused  bim. 
We  think  this  evidence  showed  clearly  that 
he  would  not  have  been  a  fair  and  impartial 
juror  in  the  case,  and  that  sufficient  reason 
existed  to  justify  tbe  conrt  In  excusing  bim. 
But  it  Is  claimed  that,  as  no  challenge  was 
interposed.  It  was  error  not  to  pmnit  bim  to 
Bit  upon  the  trial.  Section  858  of  tbe  Code 
of  Criminal  Procedure  dedares  that  the  jury 
In  a  criminal  case  Is  to  be  formed  as  prescrib- 
ed in  tiiie  Code  of  Civil  Procedure.  When  we 
tarn  to  section  1166  of  the  latter  Code,  we 
flnd  it  provides  that  the  first  12  persons  who 
appear  as  their  names  are  drawn  and  called, 
and  are  approved  as  Indifl^erent  between  the 
parties,  and  not  discharged  or  excused,  must 
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be  sworn,  and  constitute  the  jury  to  try  Hie 
lesne.  Thus,  a  juror  who  Is  not  iDdiflerent 
between  the  parties,  and  ap^oved  by  the 
court  as  bdng  indifferent,  cannot  act  ae  one 
of  the  Jury.  The  api^oval  or  determination 
as  to  his  Indifference  and  competency,  when 
the  question  arises,  Is  to  be  passed  upon  by 
the  court  While  it  is  donbtless  true  that  a 
court  cannot  capriciously  set  aside  as  incom- 
petent Jurors  who  are  clearly  competent,  and 
thus  limit  the  selection  of  the  jury  to  the 
Jurors  who  may  be  left  (Hlldreth  t.  City  of 
Troy,  101  N.  T.  234,  4  N.  B.  559),  yet,  where 
it  is  obvious  from  the  proof  given  upon  the 
qnestitm  that  the  Juror  whose  name  Is  called 
Is  not  competent  or  Indifferent  between  the 
parties,  we  thinlE,  even  in  the  absence  of  a 
formal  challenge,  the  court  may  reject  or  ex- 
cuse him.  The  Juror  Bhalr  was  examined  as 
to  his  qualifications  to  serve  upon  the  jury 
In  this  case.  His  own  testimony  disclosed 
that  be  was  not  indifferent  between  the  par- 
ties. WbUe  the  record  shows  no  formal  chal- 
lenge  dther  by  the  prosecution  or  by  the  de- 
fense, it  is  manifest  that  both  parties  under- 
stood that  the  examination  made  was  for  the 
purpose  of  determining  tf  he  was  competent 
and  qualified  to  act  We  think,  under  such 
circumstances,  the  court  was  Justified  In  ex- 
cusing him,  although  no  specific  challenge 
was  Interposed  by  either  party.  No  objection 
to  the  ruling  was  talcen  upon  the  gromid  that 
no  challenge  had  been  Interposed.  If  the  ob- 
jection had  been  made  on  that  ground,  there 
can  be  no  doubt  that  the  prosecution  would 
have  Interposed  a  formal  challenge.  The  Ju- 
or  was  excused  for  reasons  which  were  suf- 
ficient To  hold  now  that  this  general  excep- 
tion to  the  decision  of  the  court  entitles  the 
defendant,  to  a  reversal  of  the  judgment  would 
be  to  give  effect  to  a  pure  technicality,  as  it 
Is  not  pretended  that  the  rejection  of  this 
jurw  In  any  way  affected  the  substantial 
rights  of  the  defendant  The  determination 
of  the  court  as  to  his  competency  was,  in  no 
sense,  incorrect,  bat  a  reversal  Is  sought  upon 
the  mere  technical  ground  that  no  formal 
challenge  was  interposed  by  the  prosecution. 
To  sustain  the  defendant's  contention  would 
be  in  direct  contravenUmi  of  the  provisions 
of  the  Code  of  Criminal  Procedure  which  de- 
clare that,  after  hearing  the  appeal,  the  court 
must  give  Judgment  without  regard  to  techni- 
cal errors  or  defects,  or  to  exceptions  which 
do  not  affect  the  substantial  rights  of  the  par- 
ties. Section  542.  Therefore  we  are  of  the 
opinion  that  the  Judgment  In  this  case  should 
not  be  disturbed  upon  that  ground. 

Fredericic  Gluckter  was  also  summoned, 
and  upon  an  examination  as  to  his  compe- 
tency as  a  Juror  he  testified  that.  If  the  de- 
fendant killed  his  wife  in  a  fit  of  Jealousy, 
he  would  be  lenient  towards  him  for  a  light- 
er sentence;  that  If  she  actually  went  with 
other  men,  it  would  Induce  him  to  accept  a 
lighter  sentence,  no  matter  what  the  other 
proof  might  be;  and  tliat  under  such  cir- 
cumstance be  could  not  consdentioualy 


take  an  oath  to  serve  as  a  juror,  and  be  gov- 
erned entirely  by  the  law  and  evidence.  He 
also  testified  that  If  no  such  fact  was  proved 
in  the  case,  he  could  then  do  his  full  duty 
as  a  juror,  fcdlow  all  the  instructions  of  the 
court,  and  decide  the  case  fairly  and  Im- 
partially upon  the  evidence;  but  that  If 
such  fact  was  proved,  he  did  not  think  he 
could.  I^e  prosecution  then  challenged  him 
for  cause.  The  court  inquired  of  the  dis- 
trict attorney  If,  from  his  examination  of 
the  case,  he  anticipated  the  introduction  of 
evidence  tending  to  show  that  the  man  sus- 
pected his  wife's  Infidelity,  to  which  he  re- 
plied that  he  did,  and  the  court  then  remark- 
ed that  the  juror  ought  not  to  sit  ss  Jeal- 
ousy did  not  constitute  any  defense  In  sucb 
case.  To  this  the  juror  said:  "Some  man 
may  think  his  honor  very  much  affected.  1 
guess  every  man  thinks  so."  The  Court  re- 
plied, "I  have  already  said  to  you  that  it 
does  not  constitute  any  defense  In  law;"  and 
the  Juror  said,  "I  have  Just  explained  here 
what  my  opinion  is."  The  court  then  said: 
"Your  opinion  Is  not  justified  by  any  law  of 
the  land,  or  by  any  moral  law.  You  are  ex- 
cused." To  the  exclusion  of  this  juror  the 
defendant  took  a  general  exception.  We 
think  this  ruling  was  entirely  Justified,  and 
that  it  constituted  no  error.  It  Is  manifest 
from  the  juror's  own  statement  that  If  the 
case  assumed  a  coudltion  that  was  liable  to 
arise  on  the  trial,  he  would  not  be  controlled 
by  the  law  and  evidence.  That  a  person  en- 
tertaining such  views  should  not  be  permit- 
ted to  serve  as  a  Juror  in  a  case  where  such 
a  question  might  be  involved  is  too  plain  to 
require  discussion.  Moreover,  It  is  claimed 
and  tmdlsputed  that  when  the  Impaneling 
of  the  jury  was  completed,  the  defendant 
still  had  a  number  of  peremptory  challenges, 
so  that  be  might  have  challenged  any  Juror 
upon  the  panel  with  whom  he  was  not  aat- 
tsfled.  No  juror  was  permitted  to  sit  to 
whom  the  defendant  made  any  substantial 
objection.  Under  these  circumstances  we 
are  unable  to  find  anything  in  the  rulings  of 
the  court  upon  this  subject  which  affected 
the  substantial  rights  of  the  defendant,  or 
which  would  justify  a  reversal. 

On  the  trial,  Martha  Pamell  was  called  as 
a  witness  for  the  people,  and  was  permit- 
ted, under  objection,  to  testify  that  several 
months  before  the  homicide  the  defendant 
and  decedent  quarreled;  that  In  the  pres- 
ence of  the  witness  the  defendant  took  hold 
of  a  revolver  that  lay  upon  the  table,  and, 
referring  to  his  wife,  said,  "Ue  had  her 
medicine  If  she  did  not  do  as  he  said,"  and 
that  the  revolver  he  then  had  was  the  one 
employed  when  the  tragedy  occurred.  We 
think  there  Is  no  doubt  as  to  the  competency 
of  that  evidence.  It  showed  the  relation  ex- 
isting between  the  parties,  and  tended  to 
Bhow  motive  as  well  as  deliberation  and  pre- 
meditation. The  evidence  of  former  threats 
Is  always  admissible.  As  was  said  by  Judge 
Ingraham  in  Jefferds  t.  People,  6  Parker,  Cr. 
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B.  522:  "It  is  no  objection  to  nteb  evidence 
Ukat  a  period  of  years  bad  expired  elnce  the 
threats  were  made.  On  the  contrary,  long- 
contlDued  animosity  and  111  wlU  are  better 
evidence  of  a  state  of  mind  which  will  ripen 
Into  deliberate  murder  than  the  hasty  ebulli- 
tion of  passion.  The  theory  of  the  law  of 
murder  Is  that  it  Is  made  on  premeditation, 
and  the  motives  for  such  an  act  are  not  less 
powerful  because  they  are  the  result  of  ill 
feelings  entertained  for  years."  We  are 
clearly  of  the  opinion  that  this  evidence  was 
admissible,  and  that  the  court  committed  no 
error  In  receiving  it 

At  the  close  of  the  pec^le's  caae  tlie  de- 
fendant's counsel  requested  the  court  to 
withdraw  from  the  consideration  of  the  Jury 
£he  question  of  murder  In  the  first  degree, 
for  the  reason  that  there  was  no  proof  of  a 
deliberate  and  premeditated  design  to  ect 
the  death  of  the  person  killed.  Tbla  request 
was  refused,  and  the  defendant's  counsel  ex- 
cepted. We  think  the  proof  was  suffldent 
to  make  the  question  of  premeditation  and 
deliberation  a  questUm  of  fact,  and  to  re- 
quire Its  submission  to  the  Jury.  Hie  pre- 
meditation and  deliberation  necessary  to  con- 
stitute the  crime  of  murder  In  the  first  de- 
gree has  trequentiy  been  under  condderatlon 
by  this  court,  and  tiie  rule,  as  atabllshed  by 
its  decisions,  Is  stated  by  Judge  Earl  In  Peo- 
ple V.  Majone,  91 N.  Y.  2U,  u  foUows:  "Un- 
der the  statute,  there  must  be,  not  only  an 
intention  to  kill,  but  tiiere  must  ateo  be  a 
dell  Derate  and  premeditated  design  to  kilL 
Such  design  must  precede  tlie  killing  1^ 
some  appreciable  space  of  time.  But  the 
time  need  not  be  long.  It  must  be  sufficient 
for  some  reflection  and  consideration  upon 
tbe  matter,  for  choice  to  kill  or  not  to  klU, 
and  for  tbe  formation  of  a  definite  purpose 
to  kill.  The  human  mind  acts  with  celerity 
which  it  is  sometimes  Impossible  to  meas- 
ure, and  whether  a  deliberate  uid  premedi- 
tated design  to  kill  was  formed  must  l^e  de- 
termlned  from  all  the  drcnmstances  of  the 
ease."  The  rule  there  stated  has  been  rec- 
ogolxea  and  affirmed  In  many  other  rases  In 
this  court,  of  which  the  following  are  a  few: 
Lelgbton  T.  People.  88  N.  X.  117;  People  r. 
Beckwlth,  lOS  X.  3C.  361,  a68,  8  N.  B.  062; 
People  T.  Conroy,  97  N.  Y.  62,  76;  People  t. 
Hawkins,  109  M.  X.  408,  17  N.  B.  S71;  Peo- 
ple V.  Johnson,  189  N.  X.  858,  84  N.  E.  920; 
People  T.  Gbnstantino,  US  N.  Y.  21,  87,  47 
N.  B.  87.  Applying  this  well-estaUished  rule 
to  tbe  facts  and  circumstances  of  this  case. 
It  Is  obvlons.  that  tbe  evidence  was  snfllclent 
to  Justify  tbe  jury  In  finding  that  the  killing 
of  the  decedent  was  with  premeditation  and 
deliberation  on  the  part  of  the  defendant, 
and  the  court  properly  declined  to  withdraw 
tiiat  question  from  the  consideration  of  tbe 
Jury.  These  considerations  also  apply  to  the 
motion  of  tiie  defenduit  to  direct  the  Jury 
to  acquit,  and  to  ibe  exception  to  tbe  courtfs 
refusal  to  grant  a  new  trial  after  verdict 

Tbe  defendant  also  contends  that  there 


was  no  sufficient  evidence  of  motive  upon 
the  part  of  the  defendant  We  think  other- 
wise. The  evidence  of  the  defendant's 
threats,  of  frequent  quarrels  between  the  par- 
ties, the  admission  of  the  defendaot  that  he 
killed  hla  wife,  and  tbe  other  facts  and  cir- 
cumstances disclosed,  render  It  manifest  that 
the  proof  of  motive  was  quite  sufficient 

The  only  remaining  ground  upon  which  the 
defendant  claims  that  he  Is  entiUed  to  a 
new  trial  is  that  manifest  Injustice  has  been 
done.  Section  528  of  the  Code  of  Criminal 
Procedure  provides:  "When  the  Jndgmott  is 
of  death,  the  court  of  appeals  may  order  a 
new  trial,  If  it  be  satisfied  tiiat  the  verdict 
was  against  the  wel^t  of  evidence  or 
against  law,  or  that  justice  requires  a  new 
trial,  whether  any  exception  shall  have  been 
taken  or  not  In  the  court  below."  Laws 
1896,  c.  119.  This  section  has  been  several 
times  under  consideration  by  this  court,  and 
it  has  been  quite  uniformly  held  that  tbe 
power  ccmferred  by  it  In  tbe  review  of  capi- 
tal cases  is  not  called  Into  exradse  by  the 
appearance  of  some  error  whldi  no  excep- 
tion pointed  out,  unless  the  substantial  rights 
of  the  accused  can  be  seen  to- have  been  af- 
fected by  it,  and  therefore  Justice  dranands 
a  new  trial;  and  that,  In  determining  wheth- 
er a  new  trial  shall  be  granted  under  It,  It 
ta  not  tiie  province  of  this  court  to  review 
or  detmnlne  controverted  questions  of  ttuet 
arising  upon  conflicting  evidence,  but  that 
the  Jury  Is  the  ultimate  tribunal  In  such  a 
case,  and  that  wltb  Its  decision  tiie  court 
may  not  Interfere  unless  It  reaches  tbe  con- 
clusion that  Justice  has  not  been  done.  Peo- 
ple V.  Cignarale,  110  N.  X.  28,  26,  17  M.  B. 
135;  People  v.  Treraa,  126  N.  Y.  740,  26  N. 
B.  938;  People  v.  KcUy,  118  N.  T.  647,  21 
X.  E.  122;  People  v.  Hoch,  150  N.  Y.  291.  44 
N.  B.  976:  People  v.  Youngs,  161  N.  Y.  210, 
222,  45  N.  B.  460;  People  v.  Oonstantlno,  168 
M.  Y.  24,  86,  47  N.  B  87.  Applying  these 
rulM  to  the  facts  In  this  case.  It  becomes 
obvious  tbat  a  new  trial  should  not  be  grant- 
ed on  that  ground.  Tbe  evidence  can  hard- 
ly be  said  to  be  ev«i  conflicting,  but  Is  of  a 
character  which  Justified,  If  It  did  not  require, 
the  verdict  rendered.  Therefore,  after  care- 
fully examining  all  tiie  evidence  contained  In 
the  record,  and  tiie  various  exertions  to 
which  our  attention  has  been  called,  we 
have  reached  the  conclusion  that  no  suffi- 
cient grounds  exist  to  Justify  a  reversal  of  the 
conviction  In  this  case.  Tbe  Judgment  of 
conviction  should  be  affirmed.  All  concur. 
Judgment  affirmed. 

(1S7  N.  T.  20) 

PBRRY  V.  BOOBRS. 
(Court  of  Appeals  of  New  York.   Nov.  22, 

1898.) 

ISJOBT   TO   BhFLOTB  —  NsOUOIllCfl    or  FSLLOW 
SiRVAHT. 

Plaintiff  was  cleaning  olT  a  ledge  after  a 
blast  so  as  to  make  it  safe  tor  the  steam  drill- 
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era  to  resume  their  work.  WUIe  prying  <rat 
some  loose  fragments,  an  overhRnging  rock 
fell,  injuring  him.  The  master  had  furnished 
competent  employes,  a  skillful  foreman,  and 
the  DecessaiT  appliaucea.  Heid,  that  the  neg- 
ligence of  the  foreman  In  omitting  to  direct 
plaintiff  to  prr  the  oxerhanglng  rock  flnt  was 
the  negligence  of  a  fellow  serrant,  inaamnch  aa 
it  formed  one  of  the  incidental  details  of  the 
work,  which  the  master  bad  ft  right  to  intrust 
to  the  foreman. 
O'Brien,  Bartlett,  and  Vann.  JJ.,  diasenting. 

Aiq>«il  from  supreme  court,  general  term. 
Second  department. 

Action  by  John  Perry  against  John  C.  Bog- 
era  for  personal  InjurieR.  From  a  ludgment 
in  favor  of  plaintiff,  affirmed  by  the  geoeml 
term  (86  N.  Y.  Supp.  206)<  defendant  appeals. 
Reversed. 

Thomas  S.  Moore,  for  appellant.  F.  W. 
Catlln,  for  respondent 

PARKEB,  G.  J.  We  think  this  Judgment 
must  be  reversed,  because  it  does  not  appear 
that  the  Injury  sustained  by  the  plaintiff 
was  due  In  any  degree  whatever  to  the  omis- 
sion of  the  defendant  to  perform  any  duty 
which,  as  master,  he  owed  to  his  servant, 
this  plaintiff.  The  learned  trial  Judge  sub- 
mitted the  case  to  the  Jury  upon  the  theory 
that  there  was  some  evidence  tending  to 
allow  that  the  defendant  omitted  to  perform 
the  duty  the  law  charges  upon  ail  masters 
of  furnljihlDg  a  reasonably  safe  place  In 
which  the  servant  may  work.  But  an  ex- 
amination of  the  evidence  will  show  that  it 
furnishes  no  support  whatever  to  this  view. 
Tiet  us  examine  it  In  July,  1894,  the  defend- 
ant, In  pursuance  of  a  contract  with  the 
city  of  New  York,  was  engaged  In  cutting 
down  a  ledge  of  rock  on  the  bank  of  the 
Harlem  rlrer,  work  necessary  to  be  done  in 
order  to  construct  the  speedway.  At  the 
time  the  defendant  commenced  the  work  this 
ledge  of  rock  rose  about  100  feet  above  the 
surface  of  the  water,  and  the  face  of  the  rock 
was  nearly  at  right  angles  with  the  river. 
The  means  employed  in  removing  this  rock 
were  drilling  and  blasting.  The  work  was 
commenced  by  drilling  with  steam  drills  a 
large  number  of  holes  20  feet  deep  on  the 
top  of  the  bank,  and  about  8  or  10  feet  from 
the  edge.  In  these  holes  an  explosive  was 
placed,  and  the  explosion  resulted  In  shatter- 
ing the  rock,  and  throwing  out  most  of  the 
fragments  for  a  space  of  about  80  feet  In 
length,  20  feet  in  depth,  and  from  8  to  10  feet 
in  width.  The  place  thus  cleared  out  was 
called  a  bench.  Upon  the  seat  of  the  beuch, 
after  an  explosion,  was  left,  necessarily,  a 
large  amount  of  stone,  both  fine  and  coarse, 
and  about  Its  sides  and  back  would  some- 
times be  left  fragments  of  stone  that  had 
been  partially,  but  not  wholly,  torn  from 
their  resting  places  by  the  force  of  the  ex- 
plosion. In  order  to  provide  a  reasonably 
safe  and  convenient  place  for  the  steam  drill- 
ers to  prosecute  their  work  requisite  to  the 
blasting  out  of  a  bench  still  lower  down,  it 


became  necessary  to  clean  from  off  the  bencfa 
created  by  the  last  blast  the  stone  and  dirt 
that  had  settled  there  after  the  explosion, 
and  men  were  required  to -climb  up  on  ihe 
bencti,  and  so  clean  It  off.  Down  at  tbe 
bottom  of  the  cliff  there  were  some  mon, 
called  "tiand  drillers,"  who  were  at  work 
making  openings  for  explosives  at  about  the 
height  above  the  river  required  for  the 
foundation  of  the  speedway.  That  was  the 
principal  work  of  this  defendant,  but  he  was 
also  required,  when  called  upon  by  the  fore- 
man, to  do  the  work  of  a  "mucker,"  a  name 
given  to  those  who  shoveled  off  the  stuae 
and  dirt  that  accumolated  on  the  benches 
after  explosions.  On  the  19th  day  of  July* 
18&4,  the  plaintiff  was  directed  by  one  Bundy, 
who  was  the  foreman  in  charge  of  tbe  men. 
to  go  up  on  the  bench,  which  was  then  about 
40  feet  above  the  roadway,  In  company  with 
Washington  and  Davis,  for  the  purpose  ot 
cleaning  It  off.  While  the  plaintiff  was  thus 
engaged,  a  large  stone  fell  out  of  the  wall, 
at  a  place  six  or  seven  feet  above  the  seat 
of  the  bench,  struck  piaintdff's  leg,  and  crush- 
ed It  so  badly  that  It  had  to  be  amputated 
between  the  knee  and  the  ankle. 

While  there  was  evidence  tending  to  show 
that  the  plaintiff  was  actually  prying  out 
smaller  stones  that  constituted  the  founda- 
tion of  the  stone  that  fell  upon  him,  and  thus 
It  was  caused  to  fall  by  his  own  act,  there  was 
also  evidence  pointing  in  the  other  direction, 
and,  therefore,  we  must  assume  that  It  f^l 
without  being  touched  by  the  plaintiff,  and 
that  the  cause  of  the  accident  was  a  blast 
tiiat  took  place  some  two  or  three  days  pre- 
viously. At  that  time  the  master  was  not 
present  A  man  named  Ryan  was  the  super- 
intendent of  the  whole  work,  and  Wllbert 
Bundy  was  the  foreman  In  charge  at  this 
point  Now,  let  us  see  what  are  the  master's 
duties.  He  must  provide  a  reasonably  safe 
place  in  which  the  servant  may  prosecute  his 
labors;  not  a  "safe  place,"  aa  the  learned 
court  said  in  chai^ng  the  Jury.  The  law  is 
reasonable,  and  does  not  require  Impossibili- 
ties, and  work  along  any  part  of  the  face  of 
this  precipice  of  100  feet  in  height  could  not 
in  the  very  nature  of  things,  be  In  a  safe 
place.  In  addition  to  the  dangers-  of  the  sit- 
uation, there  were  those  incident  to  the  use 
of  high  explosives,  which  were  required  to 
throw  out  such  large  quantities  of  rock.  The 
master  could  not  provide  a  place  other  than 
the  precipice  Itself  in  which  to  prosecute  this 
work.  The  next  step  was  to  furnish  proper 
appliances,  and  it  is  conceded  that  he  did  so. 
His  third  duty  was  to  employ  competent  and 
skillful  men  to  work  with  this  plaintiff  In  the 
dischaige  of  tbe  hazardous  employment  In 
which  all  were  engaged,  and  the  competency 
of  the  other  servants  of  the  defendant  Is  not 
at  all  questioned.  The  rules  referred  to  are 
those  that  point  out  the  duties  a  master  owes 
to  a  servant  such  as  this  plaintiff  was,  and 
we  readily  see  It  has  not  been  made  to  ap- 
pear that  the  defmdant  failed  to  perfwm  any 
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duty.  But  flie  learned  trial  court  was  of  the 
opinion  tbat  the  duty  of  the  defendant  to 
provide  a  reasmuibly  safe  place  for  hlB  work- 
men waa  contlnnouB,  so  that  In  every  change 
In  the  surface  of  this  great  ledge  of  rock, 
whether  occasioned  by  blastlog  out  a  bench 
or  shoyeling  off  tbe  crushed  and  broken  stimes, 
die  master's  duty  of  providing  a  reasonably 
safe  place  for  hla  workmen  at  once  attached. 
Bat,  although  the  particular  act  of  omisiedon 
or  commlstdon  causing  the  Injury  may  be  tbat 
of  a  fellow  servant,  for  whose  negligent  acts 
the  master  Is  not  responsible  In  law,  as  the 
master's  duty  cannot  be  delegated,  the  re- 
spondent contends  that  the  rule  Is,  In  effect 
overborne  In  such  a  case  as  this.'  But  It  has 
not  been  understood  to  be  the  rule  In  this 
state  that  In  the  performance  of  work  of  this 
character  the  master,  after  making  the  place, 
In  the  first  Instance,  reasonably  safe  for  the 
prosecutkm  of  ttie  work,  has  any  duty  to  per- 
torm  other  than  In  the  furnishing  of  safe  ap- 
pliances, and  the  employment  of  competent 
and  BkiUfnl  employte.  Under  the  guise  of 
an  appUcatlon  of  the  nde  requiring  a  master 
to  furnish  a  reasonaUy  safe  place  for  his 
servants  to  work  In,  other  attempts,  before 
this,  have  been  made  to  deprive  a  defendant 
of  the  benefit  of  another  equally  wen  settled 
nnd  Just  rule  of  ttie  law  of  negligence,— that 
a  party  shall  not  be  held  responsible  to  a 
servant  for  an  injury  occasioned  by  the  neg- 
lect of  a  competent  co^mployfi.  Such  an  at- 
tempt was  made  In  the  case  of  Armour  v. 
Hahn,  lU  U.  S.  818,  4  Sup.  Ct  438,  but  It 
was  tiiere  held  that  fbe  obligation  of  the  mas- 
ter to  pro^e  a  reasonably  safe  place  and 
structure  for  his  servants  to  work  upon  does 
not  oblige  him  to  keep  the  building  they  are 
engaged  In  erecting  in  a  safe  condition  at 
every  moment  of  their  work,  so  far  as  Its 
safety  depends  on  the  due  performance  of 
13ut  work  by  them  and  their  fellow  servants. 
The  facts  of  that  case  were  briefly  these: 
Carpenters  In  charge  of  a  foreman,  and  brick- 
layers, all  employed  by  the  owner,  through 
his  stQ>ertntendent,  were  engaged  In  the  erec- 
tion of  a  buUdlng  with  a  cornice  supported 
by  sticks  at  timber  paai^g  through  the  wall 
(which  was  18  Inches  thick)  projecting  16 
inches,  to  be  bricked  up  at  the  sides.  When 
the  wan  had  been  brtoked  on  a  level  with,  but 
not  yet  over,  tbe  timbers,  the  foreman  ixt  the 
carp«Dters  directed  two  of  them  to  take  a 
joist  for  the  edge  of  the  cornice,  and  to  posh 
It  out  to  the  ends  of  the  projecting  timbers. 
In  so  arranging  the  jotst,  a  carpenter  stepped 
on  the  projecting  put  of  one  of  the  timbers, 
which  tipped  over,  whraeby  he  fen  and  was 
hurt  A  recovery  was  not  allowed.  In 
Looghlln  V.  State,  lOB  N.  T.  15B,  11  X.  BL  371, 
the  plaintiff,  an  employe  of  the  state,  was  en- 
gaged, with  others,  imder  the  dteectlon  of 
W.,  the  captain  of  the  state  boat,  In  taking 
day  from  the  bank,  and  loadhig  It  on  the 
boat  W.  so  loosened  the  bank  of  overhang- 
ing earth  that  It  fen  ixpm  the  plaintiff  while 
he  waa  digging  under  It  and  Injured  him.  It 


was  held  that  Hie  cause  of  the  Injury  was 
the  negligence  of  the  captain,  who  was  a  co- 
servant,  and  therefore  the  state  waa  not  lia- 
ble. In  Husaey  v.  Ooger,  112  N.  Y.  614,  20 
X.  E.  556,  the  plalntUTs  Intestate,  who  was  In 
the  service  of  the  defendant,  although  actual- 
ly employed  by  the  superintendent  was  en- 
gaged In  the  making  of  repairs  In  the  bold  of 
a  vessel.  It  became  necessary  to  uncover  a 
hatchway  In  the  main  deck,  and  the  super- 
intendent directed  the  foreman  to  have  It 
done.  As  the  hatches  were  heavy,  two  men 
were  sent  up  to  do  the  work,  and  a  third  ap- 
proached with  the  Intention  of  assisting,  but 
the  superintendent  without  waiting  for  him, 
directed  one  of  the  employes  to  remove  the 
hatohway.  He  Ufted  one  end,  and  palled  the 
other  from  Itt  resting  place,  when  It  was 
wrested  from  his  hands,  striking  the  plain- 
tiff. The  holding  was  that  the  master  had 
not  omitted  the  performance  of  any  duty; 
that  be  had  provided  a  AlUfol  and  compe- 
tent man  to  snperint^  tiie  work;  a  suffi- 
cient force,  with  alt  neeeasary  means  and  ap- 
idiances  to  perform  It;  and  a  safe  place,  free 
from  Inherent  dangers.  In  whieh  to  carry  It 
on;  and  that  be  was  not  chargeable  with 
the  consequences  If  the  place  for  work  was 
made  dangerous  only  by  the  careleasiess  and 
neglect  of  a  feltow  servant  or  for  the  n^U- 
gent  manner  In  whl«h  the  servanta  used  the 
tools  and  materials  fiiml^ed  them  for  their 
work.  This  case  Is  dearly  within  the  deci- 
sion of  this  court  In  the  case  of  Gidlen  v. 
Norton,  126  T,  1,  26  N.  E.  906.  In  that 
case  the  place  of  employment  was  a  quarry 
under  ground,  from  which  rock  was  being 
taken  to  be  used  In  the  manufacture  of  ce- 
ment This  rock  was  excavated  by  means 
of  blasting.  In  the  performance  of  which  wwk 
holes  wwe  drilled  In  the  rode,  and  subsequent' 
ly  explosives  Inserted.  After  a  blast  It  was 
found  1^  tiie  foreman  In  charge  that  one  of 
the  charges  bad  not  exploded.  A  further  ex- 
amination diowed  that  ttie  fuse  was  uncon- 
sumed,  but  he  omitted  to  remove  It  and  put 
the  plataitlff's  Intestate  at  work  drUUng,-  about 
30  feet  distant  Shortly  afterwards  the  fuse 
caught  fire,  and  the  charge  exploded,  causing 
C.*s  death.  There  the  question  was  present- 
ed  and  decided  whether  the  master  was 
chargeable  with  neglect  of  duty,  in  that  the' 
quarry  waa  not  a  safe  place  to  work  In  at 
the  moment  of  the  explosion.  .It  was  held 
that  the  defendant  discharged  his  duty  when 
he  furnished  a  quarry  which  was  at  that 
time  as  safe  a  place  to  work  In  as  quarries 
generally  ar^  and  certainly  free  from  the 
dangerous  substance  which  subsequently 
caused  the  accident;  and  this  court  also  held 
that  having  performed  this  du^,  and  selected 
a  competent  and  skUlf td  foreman  and  co-em- 
ployfis,  the  mask's  duty  had  been  performed, 
and  be  was  not  liable  for  the  manner  In 
which  the  persons  so  employed  should  them- 
selves perform  their  work.  The  court  point- 
ed out  that  the  manner  of  performance  of 
each  of  the  varloas  details  of  the  wwk,  by 
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which,  as  a  whole,  It  Is  conducted,  resta  nec- 
essarily upon  the  Intelligence  of  the  servants 
Intrusted  with  it  Said  the  court:  "It  can't 
be  that  every  time  a  blast  was  exploded,  and 
the  men  came  back,  the  manner  of  their  dis- 
tribution for  work  was  a  duty  of  the  master, 
and  that  the  order  of  a  foreman,  mistakenly 
or  negligently  given,  must  be  regarded  as  the 
order  of  the  master  In  fulfilling  a  duty  to 
furnish  a  safe  place  to  work  In." 

So,  in  this  case,  the  master  furnished  every- 
thing that  he  was  obliged  to.  Including  com- 
petent employes  and  a  BklUful  foreman,  and. 
If  there  was  any  negligence  on  the  part  of 
any  one  other  than  the  plaintiff,  it  was  that 
of  the  foreman  In  omitting  to  give  the  plain- 
tiff notice  to  pry  off  the  piece  of  rock  that  fell 
and  hit  him.  Instead  of  going  to  work  directly 
under  it  But  In  this  omission  he  was  not 
acting  in  place  of  the  master.  It  was  an  ordi- 
nary detail  of  the  work  In  which  the  plain- 
tiff, the  foreman,  and  the  others  were  en- 
gaged. They  were  to  clean  off  this  bench, 
and  make  It  a  safe  and  convenient  place  for 
the  steam  drillers  to  work,  and  it  necessarily 
Included  the  removal  from  the  sidewalls  of 
loosened  fragments  of  rock  that  threatened 
to  fall.  But  this  the  plaintiff  apparently  did 
not  think  of  doing,  nor  did  It  occur  to  the 
foreman  that  there  was  danger,  or,  If  It  did, 
he  omitted  to  speak  about  It  In  that  omis- 
sion he  may  have  been  negligent,  but  It  was 
the  negligence  of  a  fellow  servant  although 
In  the  performance  of  the  work  he  was  the 
plaintiCTs  foreman;  for  it  was  not  the  mas- 
ter's duty  to  tell  the  plaintiff  to  take  down 
threatening  fragments  of  stone,  made  danger- 
ous by  the  plaintiff  or  his  co-employ6s,  be- 
fore working  under  them,  or  to  take  them 
down  for  him.  It  formed  one  of  the  many 
details  of  the  work  Incident  to  the  removal 
of  this  rocky  cliff,  which  the  defendant  had 
a  right  to  Intrust  to  a  skillful  foreman  and 
competent  workmen,  after  providing  them 
with  the  necessary  and  proper  machinery,  ap- 
pliances, and  tools.  The  cases  to  which  we 
have  referred  have  been  lately  approved  in 
McCSmpbell  v.  Steamship  Co.,  144  N.  T.  552, 
39  N.  E.  637,  and  KImmer  v.  Weber,  151  N.  Y. 
417-422,  45  N.  EI  860.  The  Judgment  should 
be  reversed,  and  a  new  trial  granted;  costs 
to  abide  event  All  concur,  except  O'BRIEN. 
BARTLETTT,  and  YASS,  J3^  dissenting. 
Judgment  rereraed,  etc. 
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BILITT  — InSTBUCTIONS. 

1.  Defendant  and  deceased  quarreled  while 
they  were  drunk.  A  pocketknife  was  on  a 
shelf  before  the  qnarref.  After  deceased  was 
near  the  shel^  he  knocked  defendant  against  a 


door  about  four  feet  from  the  shelf,  and  de- 
fendant was  then  seen  to  make  motions  at  de- 
ceased as  thongh  he  were  stabbing  him.  EXght 
wounds  such  as  conld  have  been  made  by  a 
pocketknife  were  found  on  his  body.  Before 
and  after  the  quarrel,  defendant  declared  that 
he  intended  to  kilt  deceased.  BM  sufficient  to 
sustain  a  conviction  of  murder  in  the  first  de- 
gree. 

2.  Where  the  presiding  judge  states  his  own 
recollection  as  to  matensl  facts  io  evidence, 
and  is  mistaken,  and  such  statements  are  cal- 
culated to  help  the  people  and  hurt  the  defend- 
ant it  is  around  for  reversal  of  a  conviction. 

S.  A  jndge  has  no  right  to  state  to  the  Jutt 
his  recollection  of  what  a  witness  swore  to 
on  a  former  trial  in  a  criminal  case. 

4.  Code  Cr.  Proc.  S  8,  par.  3,  providing  that 
an  accused  is  entitled  "to  be  confronted  with 
the  witnesses  against  him  in  the  presence  of 
the  court,"  does  not  rendw  dying  declaratlona 
inadmissible. 

5.  A  charse,  in  relation  to  dying  declarations, 
that  "it  is  the  experience  of  mankind  that  the 
premonition  of  Immediate  death,  from  which 
there  is  no  hope  of  recovery,  Is  always  suffi- 
cient to  influence  persons  so  situated  to  speak 
the  truth,"  is  erroneous,  though  the  court  also 
charged  that  such  declarations  are  not  to  be 
given  such  weight  as  if  deceased  bad  testified 
while  snbject  to  cross-examination. 

6.  Where  no  instruction  bad  been  given  to 
consider  evidence  that  a  prosecuting  witness 
had  stated  that  he  was  going  to  swear  defend- 
ant "to  hell,"  as  affecting  his  credibility,  it  was 
error  to  reply  to  a  request  for  such  an  instruc- 
tion that  the  jury's  attention  had  been  caUed  to 
all  facts  which  they  should  consider  concerning 

.such  witness'  statements,  though  a  general  In- 
struction as  to  credibility  had  been  given. 

7.  Under  Code  Cr.  Proc.  {  528,  authorising 
the  court  of  appeals  to  award  a  new  trial, 
where  justice  requires  it  whether  any  excep- 
tion was  taken  or  not,  when  the  judgment  is  of 
death,  the  court  will  award  a  new  trial  in  such 
a  case  where  errors  not  excepted  to  are  so 
grave  and  numerous  as  to  satisfy  the  court 
that  defendant  baa  not  had  a  fair  triaL 

Haigbt  and  Gray,  JJ.,  dissenting. 

Appeal  from  supreme  court  trial  term. 

Michael  Corey,  alias  Ml<^el  Keiley,  was 
convicted  of  murder  In  the  first  degree;  and 
he  appeals  from  the  Judgment,  and  from  an 
order  denying  hb  motion  tor  s  new  trial. 
Reversed. 

Upon  ft  former  ai^eal  the  Jtidgment  waa 
rererged  (Or  variooB  enon,  none  of  which 
were  repeated  upon  the  second  trial,  vfalch 
was  before  the  same  justice.  148  N.  Y.  476. 
42  N.  E.  1066.  The  tacts,  so  ftir  as  material, 
appear  In  the  opinion. 

Albert  O.  Briggs  and  John  E.  Smith,  for 
appellant   M.  H.  KUey.  Dlst  Atty.,  for  the 

People. 

VANN,  J.  Tbe  defendant  waa  indicted  for 
the  murder  of  James  George,  an  Indian,  on 
the  27th  of  September,  1894,  at  the  hoase  of 
Orson  Webb.  In  the  town  of  Eaton,  Madison 
county.  This  house  was  a  shanty,  12  or  13 
feet  by  16,  rudely  built  of  boards  nailed  to 
four  posts  set  In  the  ground,  and  covered 
with  the  same  material.  It  had  no  cellar  or 
foundation,  and  the  rough  plank  fioor  had 
numerous  apertures.  There  was  but  a  single 
room,  with  no  partitions,  but  one  door,  which 
waa  on  tbe  soutlt  side,  and  near  the  sooth* 
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west  corner,  and  but  one  window,  which  waa 
on  the  west  aide.  The  stracture  was  situated 
In  the  woods,  remote  from  a  h^way,  and 
was  reached  hy  a  path  leading  through  a  pas- 
ture. At  the  time  of  the  affray  an  old  store 
stood  opposite  the  door,  and  In  the  northwest 
corner  was  a  cupboard  made  of  rough  boards. 
On  the  south  side  of  the  room,  and  about  four 
feet  east  of  the  door,  was  a  shelf,  near  which 
was  a  butcherkulfe  belonging  to  James 
George,  thrust  In  a  crack;  and  on  the  shelf 
was  a  common  pocketknlfe,  with  two  blades, 
which  belonged  to  one  of  Webb's  children.  A 
table,  some  chairs,  and  two  or  three  old  beds 
resting  on  the  floor,  without  bedsteads,  com- 
pleted the  furniture.  The  beds  consisted  of 
straw  ticks  covered  with  soiled  and  ragged 
bedclothlng,  and  the  room  and  all  things  In 
it,  including  the  people,  were  described  by  a 
physician  as  utremely  filthy.  In  this  room 
Orson  Webb,  Sarah,  his  wife,  his  two  daugh- 
ters, Susan  and  Llbble,  aged  respectively  16 
and  18,  and  four  younger  children,  besides 
James  George  and  the  defendant  (ten  human 
beings  In  all),  Uved  and  slept.  These  persons, 
with  Cora  Bennett,  a  niece  of  Mrs.  Webb, 
were  present  when  the  crime  in  question  is 
alleged  to  have  been  committed. 

The  defendant  was  attached  to  Susan 
Webb,  and  had  some  feeling  towards  George 
on  account  of  his  attentions  to  her.  Each 
had  recently  made  threats  against  the  other 
on  her  account,  although  they  had  slept  to- 
gether, and  had  worked  together  In  peace 
that  fall.  The  threats  made  by  George,  al- 
though less  frequent,  were  not  less  significant 
than  those  made  by  the  defendant;  for,  but 
three  or  four  days  before  the  tragedy,  be  said 
that.  If  the  defendant  did  not  keep  away  from 
his  girl  (Susie  Webb),  he  would  cut  his  heart 
out  with  the  knife  that  he  held  in  his  hand 
at  the  time.  About  tbree  hours  before  the 
affray  the  defendant  accepted  the  invitation 
of  George  to  eat  supper  with  him,  and  the 
two  men  ate  and  talked  together  as  friends. 
During  the  afternoon  Webb  and  the  defend- 
ant had  been  engaged  in  erecting  a  woodshed 
In  the  form  of  a  lean-to,  and  banking  up  the 
shanty  for  winter.  They  had  a  Jug  of  beer, 
which  was  consumed  by  them,  with  the  help 
of  Cora  Bennett  and  Susan  and  Libbie  Webb. 
After  supper,  Susan  suggested  that  they  have 
something  more  to  drink,  and  gave  her  fa- 
ther a  dollar  to  go  and  get  it  He  went  near- 
ly two  miles  and  back,  and  returned  about 
8  o'clock  In  the  evening  with  another  Jug  of 
beer,  containing  a  gallon,  and  two  pints  <^ 
whisky.  During  his  absence,  Susan  obtained 
from  the  pocket  of  George's  coat,  upon  his 
suggestion,  a  pint  of  alcohol,  which,  after 
being  diluted  with  water,  was  drunk  by 
George,  the  defendant,  and  the  girls.  Half  of 
the  beer  and  whisky  procured  by  Webb  was 
drunk  by  the  same  persons,  aided  by  Mrs. 
Webb.  While  every  person  In  the  room  ex- 
cept Webb  and  the  younger  children  was 
more  or  less  Intoxicated,  the  defendant  and 
Oeorge  drank  the  most  and  the  latter  was 
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the  most  affected.  The  party  alternated  in 
drinking  beer  and  whisky,  dancing  during  the 
interval  to  the  music  of  Webb's  violin;  the 
two  men  being  In  their  shirt  sleeves.  When 
Webb  returned  with  the  beer  and  whisky, 
lilbble  was  already  asleep  on  one  of  the  beds 
on  the  floor,  and,  as  no  explanation  of  the  fact 
was  given.  It  is  not  difficult  to  Infer  why  she 
was  overcome  by  sleep  at  that  early  hour. 
No  partners  were  taken  nor  sets  formed  foi 
the  dance,  which  was  described  as  a  Jig  oi 
skirt  dance,  and  was  performed  by  "jump- 
ing about  and  dancing  around."  After  thus 
drinking  and  dancing  for  an  hour  or  more, 
the  orgies  culminated  In  the  transaction  which 
is  the  subject  of  this  appeal  SborUy  after 
9  o'clock  Cora  Bennett  and  Susan  were  sitting 
or  lyUtg  on  a  bed  on  the  south  side  of  the 
room,  and  Oeorge  was  sitting  beside  them. 
The  defendant  was  sitting  in  a  chair  on  the 
west  side  of  the  room,  south  of  the  window, 
and  Webb  and  bis  wife  sat  north  of  him.  A 
lamp  on  the  table  furnished  the  only  light 
Webb  testified  that  the  d^endant  said  to 
George,  "Why  can't  you  get  up  and  sit  In  a 
chair,  and  not  be  sitting  there  on  the  fioor?" 
and  that  Gewge  replied,  "I  am  doing  no  hurt 
here,"  but  finally  got  up  and  began  to  dance 
with  the  little  girl,  Mary.  After  dancing  a 
short  time  he  crossed  over  to  the  west  side 
of  the  room,  where  the  defendant  was  sit- 
ting, had  some  words  with  him,  went  to  the 
shelf,  and  stood  there  with  Susan,  when  the 
defendant  who  was  still  seated,  asked  him, 
"What  are  you  doing  there,  talking  to  that 
girl?"  George  replied,  "Ain't  I  a  right  to  talk 
to  this  little  girl?"  whereupon  the  defendant 
said,  "No,"  Jumped  towards  George,  and 
struck  at  him;  but  Geoige  pushed  him  oft, 
and  the  defendant  "dodged  down  to  get  under 
his  arm,"  which  was  raised,  and  struck  him 
six  or  seven  times  In  the  side. 

Mrs.  Webb  swore  that  during  the  even- 
ing the  defendant  told  her  that  he  did  not 
like  the  Indian,  and  that  he  would  have 
trouble  with  him;  that  later,  after  the  two 
men  had  had  some  words,  the  defendant 
Jumped  up  and  struck  at  George,  who  "guard- 
ed his  blow  off  and  knocked  him  back  up 
against  the  door,  and  be  came  back  again; 
and  I  did  not  see  what  he  bad  In  his  hand, 
but  he  made  a  motion  seven  or  eight  times  at 
his  side."  Susan  Webb  stated  that  when  the 
defendant  spoke  to  George  about  sitting  on 
the  bed  with  the  girls,  George  started  to  get 
up,  but  apprehending  trouble,  she  took  hold 
of  his  arm,  toid  him  to  sit  down  and  not  have 
any  fuss,  whereupon  hebecame  quiet  Short- 
ly after  tliat  George  went  over  to  the  other 
side  of  the  room,  and  then  came  back  to  the 
shelf,  while  the  defendant  remained  on  the 
west  side.  The  two  men  had  some  words, 
when  the  defendant  arose  from  his  chair 
and  Jumped  towards  George,  who  knocked 
him  back  against  the  door,  whereupon  she 
saw  the  defendant  make  motions  towards 
George  as  if  stabbing  him.  No  other  eye- 
witness (tf  the  affray  was  sworn,  and  the 
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failure  to  call  Cora  Bennett  was  not  account- 
ed for.  except  by  tbe  suggestion  of  de- 
fendant's cooDsel,  tbat  she  was  confined  In 
a  penal  Institution.  The  bntcherknlfe  was 
not  disturbed,  and  no  one  saw  eltber  of 
the  men  take  tbe  other  knife  from  the  shelf; 
but  It  was  seen  there  Just  before  George 
passed  from  the  west  side  of  the  room  to  the 
shelf,  and  was  not  seen  afterwards.  The 
defendant  was  not  seen  by  the  sh^f,  after  the 
knife  was  last  seen  upon  It,  until  he  Jumped 
towards  George  and  was  knocked  against  the 
door.  The  evidence  tended  to  show  that  the 
defendant's  shirt  and  trousers  were  badly 
torn  on  the  occasion.  The  next  morning  one 
of  hiB  eyes  was  somewhat  swollen,  and  there 
was  a  cut  over  it  from  a  quarter  to  a  half 
an  Inch  In  length.  No  one  saw  the  kntfe  In 
the  defendant's  hands  at  any  time,  but  after 
he  had  mode  repeated  motions  towards 
George,  as  If  stabbing  him,  George  sank  to 
the  floor;  and  the  defendant  kicked  at  him, 
and  went  out  of  doors.  Webb,  upon  dIsct>T- 
erlng  that  George  had  been  stabbed,  follow- 
ed tbe  defendant  out  and  asked.  "What  did 
you  do  with  the  knife  that  yon  cut  .Tim 
with?"  and  the  defendant  repUed,  "I  threw  It 
back  into  the  bushes.  I  only  stabbed  him 
with  the  little  blade.  It  la  only  a  fiesh 
wound.  He  will  get  over  It"  He  also  said, 
according  to  Webb's  statement,  "When  I 
fight  with  a  man  I  calculate  to  whip  that 
man.  If  I  have  to  kill  him."  Webb  returned 
to  the  house,  and,  upon  examining  George, 
fouiid  eight  wounds,  apparently  made  with 
the  blade  of  a  knife,  upon  the  left  side  of  his 
body.  Six  days  later  Geoige  died.  The  de- 
fendant, upon  leaving  the  house,  went  to  an 
adjoining  farm,  where  he  had  worked,  anJ 
stayed  all  night.  The  next  day.  when  asked 
by  an  acquaintance  where  he  got  that  cut 
OTer  the  eye,  he  replied  that  he  got  into  n 
fight  at  Webb's  the  night  before,  and  sub- 
bed an  Indian  three  or  four  times.  He  was 
then  told  that  he  had  got  himself  Into  a 
scrape,  whereupon  he  left  for  the  city  uf 
New  York,  where  he  formerly  resided.  While 
there  he  wrote  a  letter  to  Susan  Webb.  In 
which  he  said:  "Susie,  I  can't  tell  you  how 
sorry  I  am  for  getting  in  that  trouble  and 
having  to  leave  yon;  but  you  are  as  much 
to  blame  as  I  am,  for,  If  you  had  not  carried 
on  the  way  you  did  that  night,  I  would  not 
have  got  a-flghUng  with  that  God-damned 
Indian;  but  never  mind;  It  may  be  all  for 
the  best,  Susie.  After  I  bad  the  trouble  that 
night,  I  went  down  to  Ira  Spaulding*8,  and 
stayed  there  until  morning  and  was  going  to 
go  to  work  for  him  that  day,  but  I  was  afraid 
Jim  would  get  a  warrant  out  for  me;  so  I 
made  up  my  mind  the  best  Hilng  I  could  do 
was  to  come  to  New  Toik  until  It  would 
blow  over.'  *  *  •  Bemember.  Susie.  I  love 
you  with  all  my  heart,  and  shall  never  for- 
get the  way  yon  treated  me;  let  It  be  good 
or  bad.  I  cannot  help  but  love  you.  Remem- 
ber, also,  that  I  told  yon  that  I  would  km 
any  one  tbat  ever  tried  to  come  between  us. 


and  so,  Susie,  so  help  me  God,  I  will;  and 
that  is  why  I  cut  Jim  with  that  knife.  I 
meant  to  feHI  him,  and  win.  If  he  ever  comeB 
monkeying  around  again  while  I  am  tliere.'* 
Not  long  after,  on  being  arrested,  he  asked 
if  Geoi^e  was  dead  yet.  and  was  toid,  "No," 
when  he  replied,  "Well,  If  he  ain't,  he  ongbt 
to  be." 

Eight  Indsed  wounds,  stich  as  could  hare 
been  made  by  the  large  or  the  small  blade  of 
an  ordinary  pocketknife,  were  found  mi  tbe 
body  of  George,  only  one  of  which  was  fatal, 
and  that  not  necessarily  so.  The  wound  of 
deepest  penetration  was  less  than  two  Inches 
in  depth,  80  that  either  the  small  blade  or 
slight  force  must  have  been  used  In  mak- 
ing tbe  wounds.  Death  resulted  from  blood 
poisoning  caused  by  the  formation  of  pus  In 
the  pleural  cavity,  which  was  not  with- 
drawn, owing  to  the  unsanitary  condition  of 
things  In  the  Webb  house,  and  tbe  danger  of 
operating  without  antiseptic  precautions. 
George  was  a  strong,  healthy,  wdl-developed 
man.  somewhat  given  to  quarreling,  especial- 
ly when  under  the  Influence  of  liquor.  Six 
witnesses,  acquainted  with  his  reputation, 
swore  that  It  was  that  of  a  quarrdsome. 
fighting  man.  Four  records  of  the  coart  of 
special  sessions  were  read  In  evidence,  show- 
ing that  he  had  been  convicted  for  drinking 
and  fighting.  The  defendant  had  a  h<HTtd  dis- 
ease, was  not  as  strong  as  George,  and  was 
usually  quiet  and  peaceable.  On  three  occa- 
sions he  had  received  somewhat  severe  In- 
juries on  the  top  of  the  head,  one  resulting 
In  a  fracture  of  the  skull,  -which  left  scarv 
and  a  depression,  with  tenderness  under  pres- 
sure. Several  medical  experts,  answeringr 
a  hypothetical  question,  testified  that  In  their 
opinion  he  was  Insane  at  tbe  time  of  tbe 
affray,  but  the  weight  of  medical  testimony 
was  tbe  other  way.  Several  witnesses.  In- 
cluding two  Justices  of  the  peace,  testified 
tbat  the  character  of  Orson  Webb  for  truth 
and  veracity  was  bad,  and  that  they  would 
not  believe  htm  under  oath;  but  he  was  sus- 
tained by  an  equal  number  of  witnesses, 
who  apparcntiy  knew  his  reputation  equally 
well.  He  was  once  convicted  and  suffered 
Imprisonment  for  assault  and  battery,  and 
wns  once  convicted,  upon  tab  own  confesslAn, 
for  petit  larceny,  but  was  not  punished. 

The  character  of  the  Inmates  of  the  Webb 
house,  who  were  the  only  witnesses  to  give  tiie 
history ofthe  transaction,  the  condition  of  smne 
of  those  witnesses  when  they  saw  tbe  affray, 
the  disposition  of  George  to  quarrel  and  fight 
when  under  the  Influence  of  liquor,  the  In- 
toxication of  both  participants  when  the  af- 
fray began,  the  fact  tbat  violence  vras  used 
by  each  towards  the  other,  the  absence  of 
any  weapon  when  the  trouble  -began,  the  na- 
ture of  the  weapon  used,  and  the  confoslon 
in  the  minds  of  the  eyewitnesses  as  to  what 
actually  took  place,  are  important  facts  to 
be  borne  in  mind  In  reviewing  this  case.  The 
evidence  warranted  the  Jury  in  convicting 
the  defendant  of  murder  In  the  first  degree. 
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as  there  was  some  time  for  deliberation; 
still,  the  facts  already  mentioned  leave  that 
eBsentlal  feature  without  the  support  that  It 
might  have  had,  If  the  witnesses  and  partici- 
pants had  been  persons  of  a  different  char- 
acter and  In  a  different  condition.  While  the 
defendant  was  the  aggressor  ^rhen  he  sprang 
towards  Oeorge  and  strack  at  him,  there  Is 
no  erldence  that  he  then  stnicli  with  a 
weapon,  or  with  anything  except  his  fist 
Tlie  blow  was  promptly  returned  by  George, 
who  knocked  the  defendant  against  the  door, 
and  from  that  Instant  until  the  end  of  the 
affray  the  time  was  very  short  While  It 
was  long  enough  for  sufflcl^t  deliberation 
to  stamp  the  crime  as  mnrd^  In  the  first  de- 
gree. It  does  not  follow  that  because  there 
was  time  enough  to  deliberate  there  was  In 
fact  deliberation.  ■  The  two  drunkai  men  ex- 
changed blows,  the  defendant  striking  first, 
but  the  blow  of  the  other  man  being  the 
most  effective.  Up  to  this  time  there  was 
no  opportunity  for  the  defendant  to  get  bold 
of  the  knife,  yet  almost  Instantly  he  was 
plunging  It  Into  the  side  of  his  Tictim. 
Whether  be  snatched  it  from  the  shelf  or 
froib  the  hand  of  George,  who  had  had  an 
opportunity  to  get  It,  cannot  with  certainty 
be  told.  Whether  It  was  opMi  or  shut  when 
his  hand  first  clasped  It  Is  not  known. 
Whether  the  fatal  wound  was  the  first  or  the 
last  Inflicted  is  not  disclosed.  The  solution 
of  these  questions  would  reflect  much  light 
nx>on  the  fundamental  question  of  delibera- 
tion, yet  they  cannot  be  solved  from  the  evi- 
dence before  vs.  If  It  appears  that  a  man 
charged  with  murder  In  the  first  degree  arm- 
ed himself  with  a  deadly  weapon  before 
making  the  fatal  assault,  It  points  strongly 
towards  "a  deliberate  and  premeditated  de- 
sign to  effect  the  death  of  the  person  killed"; 
but  It  Is  quite  different  If  he  first  makes  an 
assault  with  his  fist,  and  during  the  struggle 
that  follows  seizes  a  weapon  ready  to  his 
hand,  and  at  once  Inflicts  a  mortal  wound 
with  It  for  both  the  shortness  of  tlie  time 
and  the  excitement  of  the  occasion  make  It 
much  less  probable  that  he  acted  with  delib- 
eration, as  It  Is  known  In  the  criminal  law. 
Still,  previous  threats  and  subsequent  decla- 
rations as  to  his  intention  have  an  important 
bearitag  upon  what  was  passing  through  his 
mind  Just  before  he  inflicted  the  fatal  injury. 
As  there  was  a  conflict  in  the  evidence,  and 
opposing  inferences  might  be  drawn  from  the 
facts,  we  do  not  feel  warranted  in  setting 
aside  the  verdict  of  the  jury  for  error  of  fact; 
and  we  proceed  to  consider  the  alleged  errors 
of  law. 

Mrs.  Webb,  during  her  cross-examlnatlCHi, 
testified  that  she  thought  the  shirt  worn  by 
the  defendant  was  badly  torn  on  the  occa- 
sion In  question;  that  she  had  recently  wash- 
ed it,  and  It  was  not  then  torn;  that  she  saw 
bim  wearing  It  during  the  evening,  and  did 
not  see  that  it  was  torn,  bnt  after  the  affray 
she  observed  that  both  sleeves  were  torn, 
and  that  the  shirt  was  torn  in  other  places, 


Including  the  side  and  under  the  arms.  She 
was  then  asked  by  the  defendant's  counsel: 
"Yon  know  It  was  torn  right  there  In  that 
quarrel,— In  that  fight?  A.  I  think  most  of 
it  was  torn  Id  that  way.  Q.  Did  you  see  this 
man  Gleorge  after  he  had  struck  Corey?  Did 
you  see  where  be  grabbed  him,— whether  by 
the  sleeves  or  by  th6  bosom?  (Objected  to. 
Objection  sustained.)"  But  the  witness  an- 
swered: "I  didn't  notice.  Q.  Did  you  ob- 
serve? A.  No,  sir.  (Objected  to  as  Incom- 
petent and  Immaterial.  Objection  sustain- 
ed.) Q.  Did  you  observe  whether  he  grab- 
bed him  or  not?  A.  No,  sir;  I  didn't  Q. 
You  didn't  observe?  A.  No,  sir.  •  •  •  Q, 
You  didn't  observe  Just  whether  Mr.  Corey 
grappled  onto  a  hold  of  this  man,— you  didn't 
observe,  did  you?  A.  No,  sir.  •  •  •  Q.  You 
say  you  didn't  observe  whether  he  grabbed 
him  or  not?  (Objected  to.)  A.  No,  sir;  1 
didn't"  The  court  then  remarked  to  coun- 
sel, "If  you  are  simply  talking  loud  to  drown 
It  she  certainly  said  that  he  didn't  grab  him 
at  all,"  and,  turning  to  the  witness,  asked, 
"How  do  you  understand  It?"  and  she  an- 
swered, "He  asked  if  I  knew  whether  he 
grabbed  or  not."  The  court  then,  turning  to 
the  Jury,  asked,  ""Did  you  hear  her  say  that 
he  didn't  grab  blm  at  all?  Did  you  hear 
that  any  of  you?"  and  a  Juror  answered,  "I 
heard  that"  Upon  being  further  cross-exam- 
ined, the  witness  testified  that  she  saw 
George  strike  the  defendant  and  knock  him 
back  against  the  door,  or  against  the  west 
side  of  the  honse,  and  subsequently  she  was 
asked:  "Now,  did  somebody  suggest  to  you 
that  you  keep  back  this  idea  that  George 
struck  Corey,  and  that  before  the  former 
trial,— that  you  not  teU  of  that?  A.  No;  i 
think  I  told  It  here,  didn't  I?  Q.  Didn't 
some  one  tell  you  that  you  could  keep  that 
back?  That  Is  the  fact  about  It  Isn't  It 
Mrs.  Webb?  A.  I  believe  there  was  a  per- 
son said  I  wasn't  obliged  to  swear  to  that 
unless  I  had  a  mind  to.  If  It  wasn't  called 
for.  Q.  That  was  before  you  were  sworn  the 
other  time,  was  It?  A.  When  X  was  down  to 
the  bouse.  Q.  Did  you  keep  It  back  on  the 
former  trial?  A.  I  don't  know  whether  I 
swore  to  It  at  that  time  or  not  1  am  swear- 
ing to  It  now.  i).  Don't  you  know  that  yon 
kept  It  back  the  other  time,  and  didn't  tell 
it?  Don't  you  know  you  did?  A.  Yes.  Q. 
You  did  It  on  that  advice?  A.  He  said,  if  it 
wasn't  called  for,  I  shouldn't  mention  It  The 
Court:  What  was  it,— about  his  throwing 
up  and  pushing  the  Indian  back  against  the 
door?  Q.  Pushing  bim  and  striking  him?  A. 
Striking  him.  Q.  You  kept  It  back  the  other 
time?  A.  I  believe  I  did.  I  don't  know 
whether  I  did  or  not"  Thereupon  the  court 
addressing  one  of  the  counsel  for  the  defend- 
ant said:  "Do  you  say,  Mr.  Briggs,  that  she 
kept  It  back  entirely?  I  understand  that  the 
minutes  show,  and  my  recollection  would 
be,  that  she  did  swear  that  George  struck 
him."  Shortly  afterwards  the  court  again 
Interposed  and  said:  "The  court  has  taken 
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the  position  tbat  she  did  swear  to  It  upon 
Oie  other  trtai.  I  think  she  Is  mistaken 
about  it  I  think  she  is  mistaken  about  her 
swearing  to  it  I  am  not  going  to  spend  any 
time  to  hunt  up  tbat  testimony.  It  Is  my 
recollection  of  It,  and  it  is  about  enough  of 
it  for  Just  this  time."  Except  as  stated.  It 
did  not  appear,  either  by  the  minutes  or  In 
any  oQier  way,  tliat  the  witness  so  tes tilled 
upon  the  first  trial.  Hius,  upon  two  occa- 
sions the  learned  Justice  presiding  inadvert- 
ently stated  his  own  recollection  as  to  a  ma- 
terial fact  &nd  was  mistaken  both  times.  On 
the  first  occasion  the  Judge  stated  tbat  the 
witness  had  sworn  one  way.  when  she  had 
in  fact  sworn  another.  Whether  Ueorge 
grabbed  tbe  defendant  after  knocking  him 
against  the  door  Just  before  tbe  stabbing 
took  place  was  Important  upon  the  Question 
of  deliberation,  as  it  tended  to  show  a  strug- 
gle and  a  fight  There  is  a  marked  differ- 
ence between  stating  tbat  George  did  not 
grab  the  defendant  at  all,  and  that  the  wit- 
ness did  not  see  whether  he  grabbed  him  or 
not;  for  the  former,  if  the  witness  was  to 
be  belleTed.  took  the  element  of  a  fight  out 
of  the  case,  to  a  great  extent  The  witness 
had  repeatedly  testified  that'  she  did  not  no- 
tice whether  George  grabbed  the  defendant 
or  not,  and  she  did  not  at  any  time  testify 
tbat  George  did  not  grab  him  at  all,  yet  tbe 
Justice,  with  all  the  weight  of  his  high  char- 
acter and  impartial  position,  declared  that 
her  testimony  was  that  "he  didn't  grab  him 
at  all."  Upon  appealing  to  the  Jury  for  con- 
firmation, one  of  them  stated,  in  substance, 
that  he  heard  the  witness  testify  that  George 
did  not  grab  the  defendant  at  all.  Accord- 
ing to  the  record  before  us,  both  court  and 
Juror  were  mistaken,  and  it  Is  not  probable 
that  any  one  of  the  other  11  Jurors,  under 
the  circumstances,  would  think  that  the  evi- 
dence of  the  witness  was  other  than  as  the 
court  and  the  twelfth  Juror  had  stated  It. 
It  was  an  unintentional  bot  actual  perrer- 
slon  of  the  witness'  testimony,  under  circum- 
stances calculated  to  help  the  people  and 
hurt  the  defendant  The  torn  shirt  indicat- 
ed that  George  had  seized  the  defendant  but 
the  witness  was,  in  effect  made  to  say  that 
this  did  not  take  place.  On  the  second  occa- 
sion, when  an  erroneous  statement  ttom  the 
bench  went  before  the  Jury  as  evidence,  tbe 
witness  had  virtually  admitted  that  she  was 
guilty  of  Buppreeslng  evidence  on  the  fixrmer 
trial.  This  reflected  on  her  candor.  If  she 
was  coftect  but  not  If  the  court  was  cor^ 
rect  His  statement  tended  to  relieve  an  Im- 
portant witness  of  a  serious  Imputation  af- 
fecting her  credibility.  It  was  not  proper 
for  the  court  to  tell  the  Jury  what  the  wit- 
ness bad  sworn  to  upon  the  previous  trial, 
when  there  was  no  evidence  that  Mie  bad 
so  Bvrom.  Buch  a  statement  to  tbB  Jury 
Should  be  made  only  by  a  sworn  witness. 
The  trial  Judge  had  no  right  to  stats  his 
recollection  of  what  tbe  witness  bad  sworn 
to  upon  the  former  trial,  tm  It  was  not  legal 


evidence  of  the  fact  The  statement  of  the 
court  not  only  took  the  place  of  the  testi- 
mony of  the  witness,  but  it  was  directly  the 
reverse  of  what  the  witness  had  In  fact  tee- 
tifled  to.  It  -went  to  the  Jury  without  the 
sanction  of  an  oath,  yet  came  through  such 
a  channel  as  to  have  more  effect  than  the 
statement  of  almost  any  witness  under  okQi. 
It  was  to  a  certain  extent  a  certificate  of 
good  character  to  a  leading  witness,  who 
had  shown  that  she  did  not  deserve  it  A 
newspaper  paragraph  would  have  been 
equally  competent  and  less  dangerous.  We 
have  recentiy  held  that  even  on  the  trial  of 
a  civil  action,  a  statement  by  the  trial  Jndge, 
made  to  tbe  Jury,  of  his  personal  recoUeetiMi 
of  what  occurred  at  a  previous  trial  hi  re- 
spect to  a  material  fact  was  reversible  er- 
ror, and  that  it  was  not  cured  by  instructlns 
the  Jury  to  dismiss-  tbe  statement  from  their 
minds.  Brooks  v.  Railway  Co.,  Ifi6  N.  Y. 
244,  252,  60  N.  B.  947.  We  repeat  with  great- 
er emphasis  in  this  action,  because  it  in- 
volves life  and  death,  the  following  language 
used  by  Judge  O'Brien  In  that  case,  whldi 
inT(4ved  only  a  right  of  property,  via.:  "It 
will  not  detract  in  any  degree  from  the  high 
character  of  tbe  learned  Judge  to  say  that 
he  did  not  at  the  nuHnent  fully  appreciate 
the  importance  of  his  remarks,  or  the  proba- 
ble Influence  which  would  be  given  to  them 
by  the  Jury.  He  was  about  to  submit  to 
them  a  disputed  question  of  fact  upon  the 
evidence,  and  he  virtually  threw  Into  the 
scale  against  the  defendant  all  the  weight  of 
his  impartial  position  and  unbiased  recoUec- 
tion  upon  that  very  question.  There  was  no 
longer  any  chance  for  the  defendant  to  suc- 
ceed, at  least  upon  that  issoe.*'  We  think 
that  the  statements  Inadvertently  made  In 
the  hurry  of  this  long  trial  by  the  learned 
Justice  below  are  presumed  to  have  been  in- 
jurious to  the  defendant  Whether  they  in 
fact  changed  the  result  or  not  we  cannot 
s^  Judicially  that  they  did  not  affect  It  He 
bad  tbe  right  to  hav6  none  but  legal  evidence 
received  against  blm,  yet  Illegal  evidence 
was  relKlved,  of  a  character  so  material  and 
Important  tbat  we  cannot  say  to  what  extent 
it  may  have  influenced  the  verdict  Undw 
all  the  drcnmstances,  and  especially  In  view 
of  the  somewhat  close  question  of  niet  on 
the  Bsbject  of  ddlbw^im,  we  tblnk  these 
errors,  although  not  ac^ted  to,  are  too  se- 
rtons  to  tte  disregarded. 

The  ante  mortem  statera^t<tf  Uie  deceased, 
made  four  days  beftoe  he  died,  was  read  In 
evidence  on  behalf  of  the  peopls,  In  which  he 
dedared.  In  substance,  that  the  defendant  a^ 
tacked  Um  wltbout  provocation  w  excuse, 
and  Inflicted  the  wounds  bi  question  iqiod 
him.  The  defendants  connsd  objected  to 
this  evidence  as  Incompetait  Improper,  and 
hearsay;  and  they  now  urge  that  dying  dec- 
larations, although  competent  at  ctunmon  law. 
are  no  longor  competent  because  the  Code  of 
Criminal  Procedure,  In  prMcribIng  the  rights 
of  a  defendsnt  In  a  crimtaisl  aetIon«  provides 
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that  he  IB  entitled  "to  be  confronted  with  the 
wltneBsea  against  blm  in  the  presence  of  the 
courtt"  except  in  certain  cases  not  now  ma- 
terial. Code  Cr.  Proc  I  8,  par.  8.  We  do  not 
think  the  legislature  intended  to  abolish  the 
rule  governing  the  admission  of  dying  dec- 
larations, and  snch  certainly  has  not  been  the 
understanding  of  the  profession  or  the  courts. 
We  are  not  aware  that  this  question  has  ever 
been  raised  before  In  this  state,  and  yet  the 
Criminal  Code  has  been  In  force  fi)r  nearly  20 
years,  and  the  Revised  Statutes,  which  con- 
tain a  similar  provision,  tor  nearly  70  years. 
1  Ber.  St  p.  94,  I  14.  The  right  of  the  ac- 
cused to  be  confronted  with  the  witnesses 
against  him  has  always  been  a  part  of  the 
bill  of  rights,  and  yet  dying  declarations  have 
been  received  In  evidence  for  time  out  of 
mind.  The  legislature  donbtless  Intended  to 
confer  upon  a  defendant  in  a  criminal  action 
the  right  to  be  confronted  with  any  living 
witness  against  hlnL  It  Is  npon  this  ground 
that  the  objection  to  the  introduction  of  such 
declarations  In  evidence  against  a  defendant, 
based  on  his  constitutional  right  to  be  con- 
fronted with  the  witnesses  against  him.  has 
been  uniformly  overruled  In  those  Jurisdic- 
tions where  such  constitutional  provisions  are 
In  force.  It  is  Invariably  held  that  the  de- 
ceased  Is  not  a  witness,  within  the  meaning 
of  such  a  provision  or  of  the  bill  of  rights, 
and  that  It  Is  sufficient  if  the  defendant  Is 
confronted  with  the  witness  who  testifies  to 
the  declaration.  Mattox  v.  United  States, 
15G  U.  S.  237,  240,  15  Sup.  Ct  337;  Brown  v. 
Commonwealth.  73  Pa.  SL  321,  326;  Camp- 
bell V.  State,  11  Oa.  353;  People  v.  Glenn,  10 
CaL  32;  State  v.  Dickinson.  41  Wis.  299,  302; 
Bobbins  V.  State,  8  Ohio  St  131;  1  Blsh.  Cr. 
Proc.  I  1208;  Greenl.  Ev.  |  166;  1  McClaln, 
Cr.  Law.  i  426. 

The  court.  In  Its  charge  to  the  Jury  upon 
the  subject  of  dying  declarations,  said  to  them 
that  *it  Is  the  e^erienee  of  mankind  that 
the  premonition  of  Immediate  death,  from 
which  there  Is  no  hope  of  recovery,  Is  always 
sufficient  to  Influence  persons  so  situated  to 
ep&Lk  the  truth."  The  court  cautioned  the 
Jury  not  to  give  as  much  weight  to  such  evi- 
dence as  if  the  same  statement  bad  been  tes- 
tified to  by  the  deceased  when  in  health  and 
subject  to  crosa^xamlnatlon.  He  also  left  It 
to  them  to  decide  whether  the  deceased  was 
without  hope  of  recovery  when  he  made  the 
declarations,  and  tt^d  them  that  such  declara- 
tions were  to  be  taken  with  great  caution,  as 
they  might  be  misunderstood,  or  might  have 
been  made  in  response  to  suggestive  ques- 
tions. The  instruction,  however,  above  quot- 
ed, was  left  substantially  unchanged.  In  Peo- 
ple V.  Kraft  91  Hun,  474,  476.  36  N.  T.  Supp. 
1034,  affirmed  148  N.  T.  631,  43  N.  E.  80,  It 
was  said  by  the  supreme  court  that  "it  Is  not 
the  experience  of  mankind  that  the  appre- 
hension of  Immediate  death,  from  which 
there  is  no  hope  of  escape.  Is  always  sufficient 
to  Induce  persons  so  situated  to  speak  the 
truth.   Criminals  convicted  on  the  most  con- 


vincing evidence  often  assert  tiielr  Innocence 
while  standing  face  to  face  with  their  execu- 
tioners." We  held  In  that  case  that  it  was 
reversible  error  to  charge  the  Jury  that  a  dy- 
ing declaration  should  be  "given  all  the  sanc- 
tion of  evidence  which  the  law  can  give  to 
evidence."  Dying  declarations  are  received 
from  necessity.  In  order  to  prevent  a  failure 
of  Justice,  npon  the  theory  that  the  belief  of 
impending  death  Is  equivalent  to  an  oath. 
The  rale,  as  we  understand  It  goes  no  further. 
The  fear  of  punishment  by  the  law  for  per- 
jury furnishes  no  safeguard  tiiat  the  dedar- 
ant  will  speak  the  truth,  and  hence  such  evi- 
dence has  no  sanction  except  a  belief  In  re- 
sponsibility aitee  death.  All  men,  however, 
do  not  entertain  ^at  belief.  Moreover,  as 
was  pointed  out  by  Judge  Gray  In  People  v. 
Kraft  supra,  the  power  of  cross-examination, 
which  is  wholly  wanting,  is  quite  as  essential 
in  the  process  of  eliciting  the  truth  as  the  obli- 
gation of  an  oath.  We  recently  reversed  a 
Judgment  of  death  in  a  case  In  which  the  dy- 
ing declaratkin  of  the  deceased  seemed  utterly 
unreliable.  People  v.  Carbone,  166  N.  Y.  413, 
415.  51  N.  E.  23.  Courts  of  high  standing 
have  held  that  an  Inatraction  that  dying  dec- 
larations are  to  receive  as  much  credit  as  tes- 
timony given  under  oath  in  open  court  Is  er- 
iimeous.  State  v.  Tan  Sant  80  Mo.  67,  77; 
State  v.  Mathes,  90  Mo.  671,  673,  2  S.  W.  800; 
Lambeth  v.  State,  23  Miss.  322,  359.  It  has 
happened  that  a  dying  declaration  accusing 
the  defendant  made  one  day  was  contradicted 
by  another  dying  declaration  of  the  same  per* 
son  made  on  a  subsequent  day,  stating  that 
the  defendant  "did  not  do  It"  Moore  v.  State. 
12  Ala.  704.  So  dying  declarations  have  been 
shown  to  be  positively  untrue.  White  v. 
State,  30  Tex.  App.  662,  18  S.  W.  462.  The 
elementary  writers  npon  the  subject  dweB 
upon  the  Infirmities  of  this  kind  of  evidence, 
and  all  authorities  agree  that  the  credibility 
of  the  declaration  Is  wholly  for  the  Jury. 
Underh.  Cr.  Ev.  1 110;  8  Rice,  Ev.  336;  Rose. 
Cr.  E!v.  35.  The  learned  trial  Judge  virtually 
told  the  Jury  that  If  the  deceased  had  no  hope 
of  recovery  when  he  made  the  declaration, 
and  was  correctiy  reported)  according  to  the 
experience  of  mankind  he  spoke  the  truth. 
It  la  true  that  he  directed  them  to  consider 
the  evidence  which  tended  to  corroborate  or 
contradict  the  statement  made,  and  left  It  to 
them  to  say  whether  in  fact  the  statement 
was  true  or  not  and  whether  the  general 
proposition  laid  down  was  correct  or  not  In 
the  case  In  hand.  In  other  words,  he  allowed 
the  Jury  to  find  that  In  this  particular  instance 
the  deceased  did  not  speak  the  truth,  notwith- 
standing the  circumstances  surrounding  him 
had  always  been  found  sufficient  to  Influence 
other,  persons  so  situated  to  speak  the  truth. 
This  was  equivalent  to  saying  that  if  they 
should  find  this  dying  declaration  untrue,  it 
would  be  the  first  Instance  on  record,  yet  they 
might  BO  find  If  they  saw  fit  We  think  that 
the  main  proposition  laid  down  by  the  court 
upon  the  subject,  even  when  considered  with 
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what  preceded  and  followed  it,  was  errone- 
ouB  and  tended  to  Injure  the  defendant. 

Evidence  was  given  In  behalf  of  the  de- 
fendant tending  to  show  that  Orson  Webb, 
during  hia  attendance  as  a  witness  for  the 
people,  had  stated  that  be  was  going  to  swear 
the  defendant  to  bell;  that  a  bystander  said, 
'TThat  is  a  pretty  bard  saying  for  the  main 
witness  in  the  case  for  the  people;"  and  that 
Webb  replied,  "I  am  going  to  do  It,  any  way." 
Webb,  in  a  guarded  manner,  denied  this. 
The  court  was  asked  to  charge  the  jnry  that 
they  had  the  right  to  take  this  declaration  into 
account  In  passing  npon  the  weight  of  Webb's 
evidence;  but  the  court  replied,  "I  have  call- 
ed their  attention  to  every  fact  that  they 
have  a  right  to  take  into  consideration,  what- 
ever he  said  on  the  subject  connected  with 
the  trial."  In  fact,  the  court  had  not  bi  any 
way  called  the  attention  of  the  Jury  to  the 
subject  of  the  threat  made  by  Webb.  He 
had,  however,  directed  their  attention  to  the 
evidence  tending  to  impeach  and  sustain  the 
character  of  Webb,  and,  among  other  things, 
bad  said  to  them:  "Now,  of  course.  It  Is  true 
that,  while  It  la  not  always  safe,  still  It  Is 
true  that  there  are  men  who  will  engage  In 
the  commission  of  petty  crimes,  and  yet  you 
may  rely  upon  their  testimony,  when  that  tes- 
timony Is  disconnected  with  any  crime  of 
which  they  are  guilty  or  with  which  they  are 
charged;  and  you  have  the  right  to  take  Into 
consideration  all  the  evidence  which  was  giv- 
en by  the  witness  Stimson,  who  swears  that 
this  man's  credit  Is  such  that  he  Is  fairly  enti- 
tled to  consideration.  You  have  a  right  to 
take  Into  consideration  that  when  he  was  ar- 
rested for  taking  cucumbers  from  some  place, 
where  It  Is  claimed  that  be  had  had  the  man 
arrested  for  selling  liquor  to  a  minor,  when  he 
went  before  the  magistrate  he  confessed  his 
guilt,  and  that  he  was  convicted.  Now,  Is  such 
a  man  as  that  liable  to  tell  the  truth?  Do  you 
believe  what  he  says?  Gentlemen,  you  have 
a  right  to  take  into  consideration  the  evidence 
of  the  balance  of  the  Webb  family  as  to  this 
transaction  there  at  the  house,  and  see  wheth- 
er they  corroborate  the  testlpiony  which  he 
has  given.  If  he  Is  fully  corroborated,  you 
have  the  right  to  take  that  into  consideration 
for  the  purpose  of  seeing  whether  he  Is  worthy 
of  belief.  Gentlemen,  you  have  the  right 
and  It  is  your  duty,  to  take  Into  consideration 
the  character  and  standing  and  Intelligence 
and  respectability  of  all  the  witnesses  in  the 
case,  from  the  highest  to  the  lowest."  While 
the  court  thus  submitted  to  the  Jury  the  cred- 
ibility of  Webb  In  a  general  way,  he  did  not 
mention  the  threat,  which  was  of  great  Im- 
portance, because  it  Indicated  a  strong  bias 
agiilnst  the  defendant.  In  response  to  the  re- 
quest made,  he  did  not  decline  to  charge  fur- 
ther upon  the  subject  than  he  had  already 
charged,  but  virtually  stated  that  he  had 
called  the  attention  of  the  Jury  to  every  fact 
that  they  had  a  right  to  take  Into  considera- 
tion as  affecting  Webb's  credibility.  This, 
we  think,  was  error,  because  the  Jury  clearly 


had  a  right  to  take  the  threat  Into  account, 
and  should  have  been  permitted  to  do  so. 

It  Is  true  that  none  of  these  errors  was  chal- 
lenged by  an  exception,  but,  under  the  hu- 
mane statute  goverqlng  our  powers  in  capi- 
tal cases,  an  exception  does  not  stand  be- 
tween life  and  death.  We  are  authorized  to 
order  a  new  trial  when  we  are  satisfied  that 
the  verdict  was  against  the  weight  of  evi- 
dence or  against  law,  or  that  Justice  requires 
a  new  trial,  even  If  no  exception  was  taken 
in  the  court  below.  Code  Cr.  Proe.  S  528; 
People  V.  Barberi,  149  N.  Y.  256,  278,  43  N. 
E.  635;  People  t.  Leonard,  143  N.  Y.  360,  367, 
38  N.  B.  372.  WhUe  we  are  required  to  give 
Judgment  without  regard  to  technical  errors 
or  defects  which  do  not  affect  the  substantial 
rights  of  the  parties,  we  cannot  say  In  this 
case  that  the  errors  were  technical,  or  that 
the  defects  did  not  affect  a  substantial  right 
of  the  defendant  Code  Cr.  Proc.  S  542.  The 
great  power  Intrusted  to  ue  of  reversing  with- 
out an  exception  should  be  cautiously  exercis- 
ed, but  it  was  given  to  be  used,  and  It  should 
be  used,  whenever  we  are  satisfied  from  the 
record  that  Justice  requires  a  new  trial.  In 
the  Interest  of  the  people,  as  well  as  the  de- 
fendant. It  should  be  exercised  when  the  ques- 
tion of  fact  as  to  guilt  or  the  degree  of  guilt 
Is  close,  and  there  Is  a  reasonable  probability 
that  the  error  affected  the  result  A  multitude 
of  rulings,  made  without  much  chance  for  re- 
flection, during  a  protracted  and  closely-con- 
tested trial,  is  apt  to  result,  and  perhaps  of 
necessity  must  result  In  some  errors  of  law 
but  when  the  percentage  Is  so  small  that  an- 
other trial  would  not  be  apt  to  reduce  It  a 
new  trial  should  not  be  ordered,  unless  upon 
the  facta.  When,  however,  the  errors,  even  If 
not  excepted  to,  are  so  grave  and  numerous 
as  to  satisfy  the  court  that  the  defendant  has 
not  had  a  fair  trial,  under  all  the  circumstan- 
ces, the  verdict  should  be  set  aside.  Without 
further  discussion,  we  close  our  review  in  the 
words  of  Judge  MARTIN,  used  In  rendering 
Judgment  on  the  former  appeal  In  this  action: 
"After  carefully  examining  and  considering 
the  evidence,  the  rulings,  and  the  charge  con- 
tained In  the  record  before  ns.  we  have  be- 
come satisfied  that  Justice  requires  us  to 
grant  the  defendant  a  new  trial  in  this  ac- 
tion. In  reaching  this  conclusion,  we  have 
not  been  wholly  controlled  by  any  one  of  the 
questions  discussed,  but  upon  a  consideration 
of  them  all  we  have  been  led  Irresistibly  to 
the  conclusion  that  in  the  furtherance  of  Jus- 
tice a  new  trial  should  be  granted."  The 
Judgment  should  be  reversed  and  a  new  trial 
ordered. 

HAIGHT,  J.  (dissenting).  There  is  really 
no  dispute  aboot  the  main  and  controlling 
facts  In  this  case.  Whatever  conflict  exists 
pertains  to  minor  details,  which  could  not 
and  ought  not  to  change  the  result  Suppose 
George  did  catch  bold  of  the  defendant's  shirt 
and  tear  It  while  receiving  the  stabs  which 
caused  his  death,  under  the  evidence,  It  could 
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bare  occnired  at  no  oUia  time.  I  tftfl  to  see 
how  this  tftct,'  If  mcb  It  be,-  tends  to  relieve 
tbe  deCenda&i  or  to  show  an  absence  on  his 
part  of  motive  and  deliberation.  His  decla- 
ratlf»B  before  the  act  and  hli  written  state- 
mmts  afterwaidi  show  quite  eonclDBlTelr 
what  bis  motive  and  Intentions  wer&  It  this 
case  was  Involved  In  any  doubt,  I  shonid 
heartily  Join  with  my  assodates  in  the  ezer- 
else  of  a  discretion  to  award  a  new  triaL 
Bnt,  viewing  tbe  case  as  one  In  which  the 
essential  and  contralUng  facts  are  withouf 
dlQ>iite,  I  think  we  should  disragard  tbe  tech- 
nical errors  and  defects  pointed  out  and  af- 
firm the  Judgment. 

VANN.  3.,  reads  for  reversal  of  Jndgmrait 
and  granting  new  trial;  FARKBR,  O.  J.,  and 
O'BBIBX,  BARTLETT,  and  UARTIN.  JJ^ 
concur;  HAIGHT,  J.,  mds  for  affirmance 
of  Judgment;  and  GRAY,  J.,  votes  for  affirm- 
ance. 

Judgment  reversed,  and  neif  trial  granted. 


(167  N.  T.  312) 

TINKER  V.  NEW  YORK,  O.  &  W.  RTt.  CO. 

(Coart  of  Appeals  of  New  York.   Nov.  22, 

1898J 

Appbai.— R.BVIBW — Fisniso  o»  Jdrt — Actios  fob 

ObSTKL'CTION  in  filQBWAT — OeFEMSK 
— QuSSTtOX  rOH  JCBT. 

1.  The  finding  of  a  jnry  will  not  he  dliturbed 

by  the  court  of  appeals,  where  there  is  evidence 
to  anstain  it. 

2.  That  defendant  owns  the  fee  iu  a  highway 
in  which  he  placed  an  obstruction  frightening 
plaintiffs  horses  la  no  defense  to  plaiotiff'B  ac- 
tion therefor. 

3.  Whether  placing  in  an  adjoining  highway 
timbers  removed  from  a  railroad  cattle  guard 
undergoing  repairs  was  reasonably  necessary 
in  the  conduct  of  the  repairs,  and  not  an  un- 
reasonable interference  with  the  rights  of  the 
public,  was  for  the  Jury,  in  an  action  for  in- 
juries to  plaintiff  caused  by  hla  horses  taking 
fright  thereat. 

O'Brt^  J.,  dissenting. 

Appeal  from  supreme  court,  general  term, 
Fourth  department 

Action  by  Mary  A.  Tinker  against  tbe  New 
York,  Ontario  ft  Western  Railway  Company 
for  personal  Injuiiea.  From  a  Judgment  for 
plaintiff,  affirmed  by  the  general  term  (36  N. 
T.  Supp.  672),  defendant  appeals.  Affirmed. 

Howard  D.  Newton,  for  appellant  George 
W.  Ray,  for  respondent 

PARKER,  a  J.  This  Judgment  awards  to 
the  plaintiff  ¥5,000  for  damages  which  she 
sustained  by  being  thrown  to  the  ground  from 
her  seat  In  a  wagon.  The  Jury  have  fomid 
that  the  accident  was  caused  by  the  horses 
drawing  the  wagon  becoming  frightened  at 
two  heavy  Umbers,  about  10  feet  long  and 
12  inches  square.  These  timbers  were  weath< 
erbeaten,  and  nearly  black  "with  oil  and  stuff 
on  them."  They  were  lying  In  a  ditch  from 
1  to  2  feet  in  depth,  at  a  distance  of  about  10 


feet  from  fbe  traveled  part  of  fh»  highway, 
and  about  16  feet  from  the  fence  separating 
tiie  highway  frmn  the  defendant's  land.  The 
Jury  have  found  that  the  horses  were  road- 
worthy,  and,  as  the  record  is  not  wholly  with- 
out evidence  to  support  the  finding,  it  cannot 
be  questhned  here.  While  the  stl^  com- 
plained of  were  situated  within  the  highway 
Umlts,  although  not  in  tiie  beaten  track,  the 
defendant  was  tbe  owner  of  sraih  highway, 
subject  only  to  the  rights  of  Oie  public  In  and 
to  It  for  highway  purposes;  for  the  land  oa 
both  sides  of  the  highway  at  this  point  be- 
longed to  defendant  It  luristed  upon  the 
trial:  First,  that  It  was  not  responslUe  for 
the  placing  of  the  sticks  upon  the  hl^way; 
and,  second,  if  It  was,  that  the  act  was  one 
clearly  within  Its  rights  as  owner  of  the  fee 
at  the  highway. 

As  to  the  ffirst  question,  It  sq;^»ear8  tiiat 
on  the  4th  day  of  September,  two  days  be- 
fore the  accident  certahi  emidoyte  of  the  de- 
fendant were  ravaged  In  taking  out  (dd  cat- 
tie  guards  and  putting  In  new  cmes  on  do* 
fendanf  8  railroad  at  a  point  tnrto  SO  to  50 
feet  distant  from  tiie  place  where  the  sUcks 
were  placed.  When  the  sticks  were  first  tak- 
en ont  of  the  cattle  guard,  they  were  moved 
into  the  highway  fttr  enough  to  get  them 
out  of  tbe  way  while  a  new  cattle  guard 
was  being  put  In  and  comideted.  When  the 
work  was  finished  these  sticks  were  taken 
across  the  highway,  and  tiien  along  it  for  a 
distance  vt  about  60  feet,  and  deposed  in  the 
ditch.  The  appellant  does  not  contend  that 
It  is  not  responsible  for  the  acts  of  its  servants 
while  engaged  in  tbe  master's  business  with- 
in the  scope  of  their  employment  and  It  con- 
cedes that  inasmuch  as  its  servants  were  re< 
pairing  the  catUe  guards,  in  the  doing  of 
which  they  were  compelled  to  take  out  the 
sticks  and  place  them  somewhere,  if  they  or 
their  foreman  decided  to  put  them  in  tbe 
ditch  the  act  was  one  for  which  their  master, 
this  appellant,  would  be  changeable;  bat  it 
does  Insist  most  strenuously  that  tbe  evidence 
conclusively  establishes  that  the  two  sticks 
were  iy)proprlated  to  the  use  of  one  Volmer, 
who  was  an  employ^  of  tbe  defendant,  and 
connected  with  the  section  gang  at  work  on 
the  cattle  guards.  Tbe  witness  Atwell,  when 
asked  why  the  sticks  were  placed  where  they 
were,  answered  that  one  of  the  men,  Anthony 
Volmer,  was  to  have  them,  and  the  men  car- 
ried them  over  to  tbe  ditch  for  the  purpose  of 
assisting  him  in  securing  them.  Tbis,  with 
other  evidence  adduced  by  the  defendant  up- 
on the  subject  shows,  the  appellant  Insists, 
that  while  the  section  gang  was  proceeding 
in  the  discharge  of  the  master's  work,  and 
before  putting  the  sticks  on  Its  own  property, 
outside  of  the  line  of  the  highway,  as  it  did 
In  another  Instance,  one  of  the  servants  step- 
ped in  and  appropriated  the  sticks  as  his  own; 
that  while  It  is  true  he  was  not  tbe  foreman, 
and  could  not  command,  yet  he  persuaded 
his  fellow  laborers  to  assist  him  In  the  appro- 
priation. Thus,  appellant  urges,  it  appears 
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.  OKt  Ibe  inn.  Instead  ot  being  uigBged  in  Qie 
master's  bnslneas,  were  taking  propvty  awaj 
from  Uiat  master,  and  aiding  another  person 
to  appropclate  It.  Up<m  this  foundation  conn- 
sd  constmcts  a  most  interesting  ai^^nment, 
leading  to  Qie  cwdnslon  that  tbe  dtfendant 
shoxild  not  be  charged  with  the  reqwnslUlity 
of  placing  the  BticSn  in  the  ditch.  Bat  the  dif- 
ficulty with  this  contentlott  in  this  court  Is 
that  here  it  must  he  assnmed  that  the  fact  Is 
not  as  the  appelant  fdalms.  While  the  record 
contains  the  evidence  referred  to,  tending  to 
dww  tiiat  the  BtixHa  were  placed  In  tiie  ditch 
for  Tiber's  convenience,  npon  the  nnd^ 
standing  they  were  to  be  used  by  Um  for  fire- 
wood, there  were  present  certain  drcnnutan- 
cea  that  persnaded  the  trial  court  that  the 
question  whether  Volmer  and  his  associates 
did  undertake  to  conTert  the  sticks  to  Yol- 
mer*!  use  was  presented  for  the  Jury,  and  so 
lhat  question  was  fully  and  falily  submitted 
to  them.  The  rerdlct  that  followed  establish- 
ed, so  far  as  this  review  Is  concerned,  that 
tile  d^wslt  of  the  sticks  In  the  dlt6h  was  not 
In  pursuance  of  a  plan  to  apprt^late  them 
to  Volmer*s  ben^t  In  our  farther  consfdera* 
tlon  of  tbe  case,  Oierefore,  we  are  to  assume 
tiSat  the  defendant  Is  responsible  for  tbe  acts 
of  Its  employes  in  placing  the  sticks  In  the 
ditch. 

Tbe  ivpdUut  next  inslsta  that,  although 
It  be  cbaised  with  the  acts  of  Its  employes 
in  depositing  the  sticks  as  ComiJlalned  of,  yet 
as  It  owned  the  tae^  and  had  the  right  tem- 
ptHarllj  to  make  neceuary  and  reasonable 
use  of  the  highway  In  the  course  of  Its  busi- 
ness, and  only  exercised  sn^h  right  while  en- 
gaged In  repairing  the  cattle  guarte,  It  can 
be  held  responsible  for  damages  resulting 
from  sndi  use  only  by  showing  that  It  was 
negligent;  uid  tbe  claim  Is  that  under  the 
evidence  submitted  tbe  defendant  cannot  be 
charged  with  n^llgence.  The  primary  pur^ 
pose  of  highways  Is  use  by  the  pnUlc  for 
travel  and  tranaportation,  and  the  general 
rule  Is  that  any  one  who  Interferes  with  such 
qse  cMnmlts  a  nuisance.  Indeed,  the  stat- 
ute declares  It  to  be  a  ptiblic  nuisance,  and 
a  crime  against  tiie  order  and  economy  4^  the 
state,  to  unlawfuUy  Interfere  with,  obstruct; 
or  tend  to  obstract,  a  street  or  highway. 
Pen.  Code,  I  88B.  There  are  some  exceptions 
to  the  general  nde.  An  abutting  owner  may, 
tf  necesBaxy.  temporarily  and  reasonably  en^ 
croach  npon  the.Btxeet  by  the  deposit  of  build- 
ing materials,  a  tradesman  may  conv^  goods 
ta  the  street  to  or  from  his  adjoining  store, 
and  In  a  variety  of  other  ways  the  use  of  a 
highway  for  public  travel  may  be  tempwa* 
rlly  Intofered  with,  without  the  creation  of 
wbat  In  the  law  is  deemed  a,  nuisance.  Bat 
Bucdi  obetmctlons  must  not  only  be  tempcsa* 
ry,  but  necessary  In  the  transaction  at  Qie 
business  of  him  who  obstructs  the  highway, 
and  reasonable  as  regards  the  ri^ta  of  oth- 
ersi  In  Hynn  v.  Taylor,  12T  N.  T.  696^  28 
N.  B.  A\B,  it  was  held  that  any  unnecessary 
or  unreasonable  use  of  a  sidewalk  or  stnet. 


to  the  serlons  Inconvenience  of  the  public, 
Is  a  nuisance  per  ee.  And  while  the  court 
recognizes  the  right  of  the  owner  ot  land 
abutting  npon  a  public  street;  when  neces- 
saiy,  to  encroach  upon  the  primary  i^t 
of  the  pubU4^  to  a  limited  «cteat  and  for  a 
temporary  purpose,  It  lays  down  the  rule  by 
whldk  to  determine  whether  an  obstmctlaa 
of  a  highway  la  lawful  or  a  nuisance.  It 
says:  "Two  tacts,  however,  mast  exist,  to 
render  tbe  enooachment  lawful:  (1)  The 
obstruction  must  be  reasonably  necessary  for 
the  transaction  of  business;  (2)  It  mnst  not 
unreasonably  Interfere  wlUi  the  rights  of  the 
pubUc^-cItlng  Velsh  t.  "WUson,  101  N.  Y. 
254,  4  N.  B.  638,  and  Oallanan  v.  Gllman,  107 
N.  T.  800,  14  N.  a  284.  It  follows  that,  If 
an  encroachment  be  not  Justified  by  these 
two  facts.  It  Is  nnlawful  and  a  nuisance;  and 
such  is  the  law,  unless  the  obstmction  is  one 
authorised  by  Hie  municipal  antliority  hav- 
ing contnd  of  the  street  In  such  a  case  the 
owner  Is  relieved  from  the  Imputation  of 
trespassing  In  doing  the  act  consented  to^ 
and  Is  in  the  poeltlon  of  one  liable  for  negli- 
gence only.  Babbage  v.  Powers,  130  N.  Y. 
281.  29  M.  B.  182.  The  rule  rating  to  en- 
croAchmenta  on  highways  Is  not  confined  to 
obstructlonB  In  the  beaten  track,  but  em- 
bracea  all  parts  of  the  highway;  nor  Is  It 
necessary  ^t  the  InJnry  shonld  be  done  to 
a  traveler  coming  ta  cwtact  with  the  ob- 
struction. "There  is,"  says  Mr.  Thompson 
ta  his  work  on  NetfAgoice  (volume  1,  p.  840), 
"no  Judicial  dlsttactlon  between  sn  injury 
happening  tarougb  a  traveler's  horse  taking 
fright  at  the  otdect,  and  an  Injury  happening 
through  Ids  coming  tato  direct  collision  with 
If'  Indeed,  It  has  been  held  many  times,  ta 
other  states  besides  onr  own.  that  objecta  cal- 
culated to  frighten  horses  of  ordinary  gentle- 
ness constitute  an  encroachment  npon  the 
highway  which  will  suniort  a  recovery  tot  in^ 
juries  sustained  by  the  person  Injured  wtth- 
ont  fault  oa  his  part  Bee  cases  dted  ta 
Thomp.  Neg.  pp.  90B,  1181.  BecoVerles  for 
InJarlM  occasioned  through  the  frightening 
<tf  horses  by  olwtmcUtnis  ta  the  highway 
h4,ve  been  suMataed  ta  this  state  ta  the  fot 
lowing  cases:  Stewart  t.  Mannfactnrtag  On., 
18  N.  Y.  St  Bep.  220;  Ohamplta  Village  of 
Penn  Yan,  84  Hun,  88,  afflnned  without  an 
oplnlMi  ta  102  N.  Y.  680;  Bums  v.  Town  ci 
Farmlngton.  81  App.  Dlv.  864,  62  N.  Y.  Supp. 
229;  and  Qninn  v.  Town  <MC  Sempronlns,  88 
App;  Dlv.  70,  B8  N.  Y.  Supp.  825.  In  Stew- 
art's Oase  the  horses  became  frightened  at 
boilers  standing  on  the  edge  of  the  sldewslkp 
next  to  the  gutter.  In  GhampUn's  Case,  a 
banner  suspended  over  the  street  so  frighten- 
ed a  horse  that  he  ran  away;  ta  Bums'  Case, 
the  hones  were  frightened  by  a  pile  of  hnb 
tlmb«  irregularly  piled;  while.  In  Qnlnn*a 
Oase,  poles  piled  by  the  side  of  the  road.  In- 
tended f  OT  use  ta  constructing  barriers  to  a 
bridge,  so  frightoied  horses  that  they  rsn 
away.  The  laat  two  caaei  wm  agidnsl 
towna.   r   _  . 
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The  appellant  cites  Eggleeton  r.  Tnrnplke 
Co.,  88  N.  T.  281.  In  support  of  his  ar^u- 
ment  that  defendant  was  not  a  tr«ipaaser, 
and  conld  be  tadd  liable,  If  at  all,  only  on  the 
ground  of  negligence.  In  that  caae  the 
horaee  were  frightened  by  a  pile  of  stonea 
that  had  been  placed  beilde  the  traveled  part 
of  the  road,  about  a  week  before  the  acci- 
dent, to  be  used  In  repalrli^c  a  bridge  owned 
by  tile  defendant,  a  turnpike  company.  It 
la  true,  the  conrt  said:  **If  the  pile  of  stonei 
had  a  tendency  to  frighten  honee,  and  wai 
of  a  dangerous  character,  although  not  tech- 
nically a  defect  or  obstruction  in  the  high- 
way. I  entertain  no  doubt  that  the  defendant 
conld  be  made  liable  for  damage  caused  to 
trartiers  thereby,  after  notice  of  Its  charac- 
ter and  neglect  to  remove  the  same."  But  a 
very  different  qneatlon  was  presented  in  that 
case  from  the  one  before  us.  The  action  was 
brought  against  a  turnpike  company  that 
was  char^  with  the  duty  of  maintaining 
the  road  and  keeping  It  In  repair;  the  pile 
of  stones  that  frightened  the  horses  was 
placed  by  the  side  of  the  traveled  part  of  the 
highway  for  the  purpose  of  making  needed 
repairs  to  a  bridge;  the  object  aimed  at  was 
a  proper  one;  Indeed,  It  was  the  duty  of  tbe 
company  to  make  the  repairs,  and.  therefore 
It  was  lawful  and  proper  for  It  to  place  the 
stones  where  It  did;  but  It  neglected  to  re> 
pair  the  bridge  promptly,  with  tbe  result  that 
several  horses  bad  been  frightened  before  the 
plaintiff's  were,  and  the  irfalntiff  claimed  to 
recover  upon  the  ground  that  defendant  neg- 
ligently permitted  the  pile  of  stones  to  re- 
main after  notice  had  been  given  to  It  that 
tbe  stones  bad  a  tendency  to  frighten  horses 
traveling  upon  the  road,  and  had  actually 
done  BO.  We  have  seen,  then,  that  a  person, 
even  if  he  be  the  owner  of  the  land  over 
which  the  highway  passes,  commits  a  nu^ 
aance,  if  be  places  In  tbe  highway  an  obatmc- 
tlon  with  which  horses  or  vehicles  may  come 
tn  contact,  or  which  is  calculated  to  frighten 
horses  of  ordinary  gentleness,  unless  the  ob- 
struction be  reasonably  necessary  for  the  con- 
duct  of  his  business,  and  at  the  same  time 
doeit  not  unreasonably  Interfere  with  the  right 
of  the  public  to  make  use  of  tbe  highway. 

Whether  or  not  the  evidence  la  this  case 
Jnsiltied  tbe  claim  of  the  defendant  that  Its 
action  In  placing  the  sticks  where  It  did  was 
reasonably  necessary  In  the  conduct  of  Its  re> 
pairs,  and  not  an  unreasonable  Interference 
with  the  rights  (tf  tbe  public. presented  aques- 
tlon  of  tact  This  is  obvlouidy  so,  bat  In  ad- 
dition It  should  be  said  that  It  has  been  so  d» 
elded  by  this  court  CaIlananr.Gllman,sapra; 
Flynn  v.  Tayl(ff,  aupra;  Hudson  v.  Caryl.  44 
N.  Y.  B53.  It  was  the  duty  of  the  court 
therefore,  to  submit  to  tbe  Jury,  under  all 
the  facta  of  the  cas^  tbe  question  whether 
tbe  use  which  the  defendant  made  of  the 
highway  waa  necrasary  and  reasonable, 
within  the  rule  we  have  referred  to.  This 
the  conrt  did,  in  a  charge  which  was  fair  and 
tree  from  legal  fault  As  there  was  no  error 


In  the  mllngs  of  the  conrt  In  admitting  or 
rejecting  evidence,  it  follows  that  the  judg- 
ment should  be  affirmed,  with  costs.  All 
concur  (BAIGHT,  J.,  In  resnltj,  except 
O'BRIEN,  J.,  dissenting,  and  MABTIN, 
not  sitting.  Judgment  affirmed. 


an  H.  T.  m> 

BATES  et  aL  T.  SAI/T  SPBINOS  NAT. 
BANK  OF  STRAOUSa  «t  aL 

(Court  «t  Avpeals  of  New  York.   Nov.  SS, 
1898.) 

Uechiicics*  Liexb— Friositibs— CoirrmAOTS— Fia> 
FORMIXCS— Wa  IVIR— AssiomiiiiTs. 

1.  Lnws  1886,  c.  842,  providing  that  a  me- ' 
disnic's  lien  orla^nates  with  filing  a  notice, 
gives  the  lieoor  no  preference  over  a  creditor  to 
whom,  before  lacb  filing,  the  balldlng  contract- 
or had  SBslgned  the  amount  dnc^  or  to  become 
doe,  onder  tbe  contract 

2.  A  requirement  In  a  bnlldiac  cootract  of  a 
certificate  from  the  county  clerk  that  no  Hens 
are  unietisfied  of  record,  before  payment  there- 
under. Is,  In  the  absence  of  more  definite  «c- 
planstloa.  tor  the  ovnw's  protection,  and  not 
tbe  lieDors'.  and  hence  does  not  prevent  an  a^ 
slgnment  by  a  contractor,  of  sums  to  become 
doe,  frmn  operating  as  an  equitable  assign- 
ment and  giving  the  asdgnoe  n  pfaferenee  «nr 
liens  subsequently  filed. 

3.  The  fact  that  contractors  became  Insol- 
vent and  requested  the  owner  to  complete  the 
bnildlng,  does  not  affect  the  right  of  their  ss- 
aignee  to  the  balance  doe  tiiem,  after  deducting 
tbe  cost  of  oompleting  the  building,  as  against 
subsequent  mechanics^  lienors,  the  owner  elect- 
ing to  complete  the  bnlldlog.  and  by  payment 
of  the  balance  into  court  waiving  his  objection 
that  tbe  nuHiey  unpaid  waa  not  due  nndor  a 
stipulation  that  It  should  not  be  psid  nntil  a 
certificate  waa  produced  showing  no  liens  to 
be  filed. 

O'Brien,  J.,  dissenting. 

Appeal  from  supreme  court  general  term. 
Fourth  department 

Separate  actions  by  Bdward  P.  Bates  and 
others  against  the  Salt  Springs  Natlwal  Bank 
of  Syracuse  and  others  to  foreclose  medun- 
Ics'  liens.  Tbe  casea  were  consolidated,  and 
from  a  decree  of  the  general  term  (84  N.  T. 
Supp.  688)  affirming  a  decree  toe  plalntlfllit 
defendants  appeal  Rerersed. 

Wm.  O.  Tracy,  for  appdhints.  S.  M.  linda- 
1^,  Edwin  H.  Bisley,  and  Wm.  Eeroan,  fa* 
zeapondenta. 

GRAY,  J.  These  actions  were  brought  tot 
tbe  foredoaore  of  mechanicaF  llena^  and  wero 
consolidated  by  order  of  the  court  The  ques- 
tion presented  Is  whether  the  appellant  the 
Salt  Springs  National  Bank  of  Syracuse,  as 
tbe  assignee  of  tbe  amtractora,  la  entitled  to 
B  fund,  which  haa  been  paid  Into  court  to 
abide  tbe  event  of  the  action,  as  against  the 
various  parUea  who  have  filed  Ueno  for  work 
done  and  materials  furnished  In  the  ezecn* 
tion  of  the  contract  It  appears  that  tn  De- 
cember. 1890,  the  firm  of  Dlckison  ft  Allen 
entered  Into  a  contract  with  tbe  Trustees  of 
the  Masonic  Hall  and  Asylum  Fund  for  tbe 
erection  of  a  Masonic  home  near  Utlca.  The 
contract  price  of  $139,000  waa  to  he  paid  Id 
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12  iDStaDmenta;  the  last  of  whlcb,  being  stat- 
ed at  the  sum  of  $28,500,  was  payaUe  when 
tbe  buildings  were  completely  finished  and 
accepted.  After  the  making  of  said  contract, 
and  In  February,  1891,  before  any  work  bad 
been  performed  und^  the  contract,  the  am- 
tractors  asBlgned,  In  writing,  to  the  defend- 
ant the  Sidt  Siffhigs  Bank  the  last  payment 
to  be  made  on  said  contract  aa  collateral  se- 
curity for  tiielr  exlstbig  and  fntnre  Indebted- 
ness to  the  bank.  Xotlce  of  this  assignment 
was  given  to  the  tnutees  on  April  28,  1892. 
On  May  81st,  and  on  June  4th  following,  me- 
chanics' liens  were  filed  by  the  defendants 
CahlU  and  Utica  Planing  MIHs.  On  the  latter 
date  the  contractors  made  a  further  assign- 
ment to  the  Salt  Springs  Bank,  as  collateral 
security,  of  all  payments  then,  or  which  might 
thereafter  become,  due  and  payable  on  said 
contract.  Intending  extra  work.  Notice  of 
this  aulgnment  mm  received  by  the  trustees 
on  June  6th.  Thereupon  the  contractors,  be- 
ing Inscdvent,  abandoned  the  work,  and  re- 
quested the  truate»  to  fintah  the  bnfldings 
under  the  nmtract  Between  June  5  and  Jnly 
17, 1892,  ottier  Uens,  aggregating  over  $18,000, 
were  filed  by  the  credltom  of  the  contractora. 
At  the  time  of  the  abandonment  of  the  wwk, 
there  was  unpaid  upon  the  contract,  Including 
extra  work,  the  sum  of  $33,067.31.  The  trus- 
tees In  comi^etliv  the  work  on  the  buildings 
undor  the  contract  expend  the  sum  of  $8,- 
478.82.  Deducting  from  that  amount  certain 
damages  for  delay  and  the  eiq^enses  of  com- 
I^ng  the  buildings,  the  sum  which  would 
have  been  payable  to  the  contractors,  if  fliey 
had  completed  their  contract,  and  which  Is 
now  to  be  disposed  of  In  this  actum,  la  $23,- 
788.49.  The  Salt  Springs  Bank,  on  the  6th 
and  m  the  9th  of  June,  1892,  recovered  Judg- 
ments against  the  contractors  aggregating  in 
amount  the  sum  of  upwards  of  $38,000,  and, 
In  proceedings  supplementary  to  executloD, 
the  defendant  Ross  was  appotaited  receiver  of 
the  Joint  and  several  isqperty  of  the  contract- 
ors. It  was  found  that  tha  Indebtedness  un- 
paid to  the  bank,  inclurive  ctf  Interest,  ex- 
ceeded the  sum  of  $S,00a 

The  general  term  of  the  stqireme  court  has 
affirmed  a  Judgment  of  the  trial  court,  under 
which  the  parties  who  had  filed  mechanics* 
Hens  were  adjudged  to  be  entltied  to  be  paid 
the  amount  of  their  respective  liens  In  prefer- 
ence to  the  Salt  Springs  Bank.  The  theory 
upon  which  tills  conclusion  has  been  reached 
Is  that,  under  the  proper  C(HistmctIon  of  a 
certain  dause  In  the  contract,  it  was  intended 
by  the  parties  thereto  that  persona  who  la- 
bored tor,  or  furnished  materials  to,  the  con- 
tractors shoqld  be  protected.  The  dause 
which  recdved  this  constructltm  reads  as  fol- 
lows: "It  is  also  agreed  that  no  paymoat 
shall  be  made  hereunder  untfi  the  said  parties 
of  the  second  part  (meaning  the  contractors) 
shall  have  obtained  a  certificate  from  the 
clra-k  of  Oneida  county,  shoeing  that,  at  the 
date  of  audi  payment,  no  Hens  or  claims  have 
heai  recorded  or  filed  against  said  premises 


or  building,  which  are  then  unsatlaaed  of  rec- 
ord." Upon  the  interpretation  to  be  glv»i  to 
this  provision  must  depend  the  decision  of  the 
question  Invtdved  in  this  case,  whether  the 
amoimt  unpaid  upon  tlie  contract  belonged  to 
the  bailk  by  vlrtoe  of  Its  assignment,  or 
whether  It  belongs  to  the  Uoihdders  to  the 
extmt  of  their  Uena.  In  considering  that 
question  the  learned  general  term  discarded 
the  suggestion  of  t]ie  respondenta,  that  the 
amount  unpaid  upon  the  contract  was  not 
due  by  reason  of  the  provision  that  no  pay- 
ment should  be  made  untS  the  oootractors 
l^roduced  the  county  cUoflc's  certificate  that  no 
Uena  were  unsatlsfled,  and,  very  l^roiieriyi 
bdd  that,  if  the  assignment  to  the  tank  car- 
ried the  right  to  the  amount  unpaid  on  the 
contract  It  was  the  duty  ot  the  court  to  set 
acdde  the  Uens,  so  that  the  bank  could  pro- 
cure the  prc^r  certificate,  and  thus  obtain  tSte 
fund  to  which  It  was  In  fact  entitled.  The 
opinion  that,  under  die  medmnic's  lim 
law  (Laws  c.  8^,  the  latorer  or  ma- 
terial man  has  no  prefwratlal  rlg^t  to  be  paid 
out  of  the  sum  due  the  contractor  until  he 
files  his  notice  of  11«.  In  the  absence  of  any- 
thing to  the  contrary  In  the  contract,  and  be- 
fore any  notice  is  filed,  the  contractor  may 
assl^  to  hla  creditor.  In  payment  of  Us  debt 
the  whole,  or  any  portion,  of  the  moneys  due, 
or  to  become  due,  under  the  contract,  and  the 
aerignee  acquhns  a  prefiraence  over  a  subse- 
quent lienor.  This  view  was  based  on  abun- 
dant authori^  and  is  ludlspatable.  Brill  r. 
Tuttle,  81  N.  T.  454;  Lauer  v.  Dunn,  llfi  N. 
Y.  406,  22  N.  B.  270;  McOoAIe  T.  Herrman. 
117  N.  T.  297,  22  N.  E.  948;  Stevens  v.  Og- 
den,  laO  N.  T.  182,  29  N.  B.  229;  Bearddey 
V.  Cook.  148  N.  T.  148,  88  N.  B.  109.  The 
principle  to  be  extracted  from  tiie  cases  Is 
that  a  lienor  obtains  no  greater  right  to  the 
moneys  payable  by  the  owner  flian  tbe  con- 
tractor baa,  and.  If  the  latter  baa  assigned  to 
a  oredltw  pro  tanto,  tiie  assignee  gains  a 
preference  over  subsequent  Uens.  The  court 
however,  adopting  the  view  that  the  provision 
or  (dause  of  the  contanct  in  question  );>rohlbi^ 
ed  payments  until  the  county  derfc's  certifi- 
cate was  furnished,  reached  the  condusion 
that  it  had  for  ito  purpose  the  protection  of 
the  lienors,  the  laborers,  and  the  material 
men,  as  well  as  the  protection  of  the  tmsteea. 
The  reasoning  to  tbia  condusion  was  made 
upon  the  authority  of  certain,  cases  In  this 
court  which  were. thought  to  be  controlling, 
vis.:  Merchante'  &  ^Traders*  Kat.  Bank  v. 
Mayor,  etc.,  of  New  York,  97  M.  T.  866;  Bank 
T.  Wlnant  12S  N.  T.  26^  25  N.  B.  262.  These 
cases  rdated  to  contracte  nude  by  the  city  of 
New  YoriE  In  1875  and  1876.  They  contained, 
1^  direction  ot  an  ordinance  of  the  dty,  this 
clause:  'The  said  party  of  the  second  part 
[meaning  the  contractor]  h«etv  further 
agrees  that  he  will  furnish  said  ccHnmissioner 
[meaning  the  commlsslona-  of  pnt^c  works] 
with  satisfactory  evidence  that  an  persons 
who  Iiave  done  work  or  furnished  materials 
under  this  agreonent  and  who  may  have 
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glT«t  written  notice  to  the  said  commissioner, 
•  •  •  have  been  fully  paid  or  secured  such 
balance.  And,  In  case  such  ertdence  be  not 
famished  as  aforesaid,  snch  amount  as  may 
be  necessary  to  meet  the  daims  of  the  per- 
sons aforesaid  (meaning  the  persons  who  had 
done  work  or  furnished  materials)  shall  he  re- 
tained from  any  moneys  due  the  said  party 
of  the  second  part  onder  this  agreement  nntU 
the  liabilities  aforesaid  shall  be  folly  dlscbar* 
ged  or  snch  notice  withdrawn."  Those  cases 
held,  In  eCTect,  that  the  purpose  of  that  pro- 
rlsion  was  to  protect  those  employed  nnder 
the  omtractor.  That  was  Its  only  purpose, 
and  the  reason  for  it  was  obvions.  At  the 
time  when  the  contracts  were  made,  there 
was  no  lien  law  relating  to  work  done  and 
materials  furnished  on  public  works  in  cities. 
Such  an  act  was  not  passed  until  1878.  Laws 
878,  c.  315.  The  construction  of  the  ordinance 
which  required  such  a  provision  in  city  con- 
tracts, as  given  In  the  Bank  Cases,  supra,  was 
that  It  did  secure  to  persons  fiu-nlahlng  labw 
and  material  to  contractors  with  the  city 
some  of  the  advantages  which  the  lien  laws  of 
the  state  gave  to  mechanics  and  material 
men.  The  city  in  such  a  contract  assumed  no 
express  liability  to  pay  them,  and  could  not 
be  sued  therefor;  but  It  was  placed  under 
the  Implied  obligation  to  b(rid,  as  trustee,  the 
unpaid  balance  due  upon  its  contract  for  the 
benefit  of  such  persons.  In  Bank  v.  WInant, 
supra,  the  opinion  followed  the  case  of  Mer- 
chants' St  Traders'  Nat  Bank  v.  Mayor,  etc., 
of  New  York,  supra,  as  to  the  nature  of  the 
contract;  but  It  dealt  with  a  question  of  the 
effect  of  the  subcontractor's  failure  to  file  the 
notice  provided  for  In  the  clause  of  the  con- 
tract with  the  comptroller  as  the  city  ofiicial 
designated,  and  it  was  held  that  the  plain- 
tiff could  not  raise  such  an  objection.  The 
distinction  between  those  cases  and  the  cases 
where  the  contract  Is  between  private  parties 
Is  marked;  for,  in  the  latter,  a  lien  could  be 
acquired  which  would  be  binding  upon  the 
owner,  and  therefore  the  presence  of  a  clause 
in  the  contract  dispensing  the  owner  from  the 
obligation  of  payment,  If  there  were  liens  up- 
on the  building.  Is  only  for  his  relief  and  pro- 
tection. To  this  effect  is  Laner  v.  Dunn,  su- 
pra. In  Lauer  t.  Dunn  the  provision  was 
that,  "In  case  any  lien  or  Uens  shall  exist 
upon  the  property  at  the  time  or  times  when 
any  payment  is  to  be  made,  sudi  payment,  or 
such  part  thereof  as  shall  be  equal  to  not  less 
than  double  the  amount  of  or  for  which  such, 
lien  or  liens  -shall  or  can  exist,  shall  not  be 
payable  at  the  said  stipulated  thnea,  notwith- 
standing anything  In  this  agreement  to  the 
contrary  contained."  It  was  there  held  of 
that  provision  that  it  was  for  the  protection 
of  the  owner  slmidy.  In  that  case.  If,  when 
moneys  were  payatde  to  the  contractor.  Hens 
existed,  the  owner  mlc^t  reserve  donUe  the 
amount  claimed  under  the  liens  from  the 
funds  In  his  hands,  while  In  the  present  case 
no  payment  ^ouU  be  made.  The  plaintiffs  In 
that  action  were  subcontractors  for  the  con- 


struction of  buildings,  and  received  from  the 
contractors  a  written  order  on  the  owner  for 
the  payment  of  a  certain  sum.  We  held  that 
the  order  amounted  In  law  to  an  assignment 
tav  tanto  of  the  funds  in  the  owner's  hands, 
and  as  such  It  bound  that  fund  In  preference 
to  Uens  which  were  subsequently  filed.  The 
provision  in  the  contract  was  for  the  protec- 
tion of  the  owner,  and  after  notice  of  the  or- 
der, which  was  In  effect  an  assignment  of  the 
contractor's  Interest  In  the  money  In  the  own- 
er's hands,  the  owner  was  bound  to  apply 
the  fund  in  his  hands  to  Its  p^ment  and  to 
no  other  purpose.  That  decision  Is  controlling 
upon  the  decision  In  the  present  case,  for 
there  Is  no  material  dlsUnctlon  to  be  made 
In  the  effect  of  the  recfpectlve  dauses  under 
consideration. 

The  reasoning  In  the  New  York  Cit?  cases 
Is  not  applicable  to  create  a  distinction,  as 
against  the  authority  of  Lauer  v.  Dunn,  in 
the  decision  of  this  case.  It  is  not  quite  con- 
sistent with  reason,  or  with  the  motives 
which  tuually  Influence  parties  In  the  making 
of  contracts,  that  we  aliould  regard  the  clause 
In  the  present  contract  as  Inserted  otherwise 
than  for  the  protection  of  the  trustees  who 
had  contracted  for  the  construction  of  the 
buildings.  The  owner,  In  such  a  case,  is  only 
desirous  to  be  protected,  in  his  payments  due 
nnder  the  contract,  against  the  Uens  of  labor- 
ers and  material  men,  and  that  purpose  la 
accomplished  by  requiring  the  contractor,  as 
a  condition  precedent  to  payment,  to  produce 
a  certificate  as  to  no  liens  being  filed.  Of 
course,  the  contractor  Is  not  Interested  In  the 
Insertion  of  such  a  provision.  To  Infer  from 
the  presence  of  the  clause  a  design  to  pro- 
tect third  parties  requires  something  more 
definite  to  that  effect  in  writing.  In  order  to 
make  the  Inference  reasonable  and  natural. 
To  attribute  to  an  ordinary  business  agree- 
ment between  parties  an  altruistic  purpose 
requires  some  support  In  the  language.  In  its 
absence,  the  Infer^ce  to  be  drawn,  In  the 
Interpretation  of  Its  clauses.  Is  subject  to  the 
usual  rules  which  govern  In  the  construction 
of  legal  instroments  which  define  the  ret«pec- 
ttre  undertakings  and  obligations  of  tbe  par- 
ties. 

Nor  docs  the  fact,that  the  trustees  complet- 
ed the  buildings  affect  the  right  of  the  plain- 
tiff. They  elected  to  do  so,  anid  therefore 
such  part  of  the  last  payment  as  remained  In 
their  hands,  after  deducting  the  cost  of  com- 
pletion, t>ecame  applicable  to  the  payment  of 
the  claim  of  the  assignee  of  the  contractor. 
Beardsley  v.  Cook,  143  N.  T.  143.  148,  38  N. 
E.  109.  That  election  and  the  payment  of  the 
moneys  bito  court  are  a  waiver  of  any  objec- 
tion that  the  moneys  unpaid  upon  the  con- 
tracts were  not  due,  by  reason  of  the  non- 
production  of  the  county  clerk's  certificate 
as  to  there  being  no  liens.  Beardsley  v. 
Cook,  supra.  Under  the  doctrine  of  equitable 
assignments.  It  Is  of  no  consequence  to  the 
relative  rights  of  assignees  and  lienors  that 
the  money  may  not  be  Immediately  payable. 
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CoDdntfiiff,  tberef ore,  u  I  tblnk  we  are 
bonnd  to  do  under  the  autborlty  of  Lauer  t. 
Dmm,  fbat  thli  claoae  la  tbe  contract  was 
for  the  beiKflt  ct  the  trosteeB  only,  It  follows 
tliat  the  assignment  by  the  contractor  to  tbe 
Bait  Springs  Bank  of  tbe  last  payment  apon 
the  contract,  executed  upon  the  making  at 
the  contract,  operated  as  an  equitable  asdgn- 
ment  ot  the  moneys  remaining  unpaid  upon 
the  contract  when  notice  ot  It  was  gtren  to 
tbe  trustees,  and  gaye  to  the  assignee  a  pref- 
erence over  liens  subsequently  filed.  There 
la  no  question  as  to  there  being  an  Indebted- 
ness from  the  oontractns  to  the  bank,  and, 
upon  notice  of  the  asslgnmoit  to  Uie  trus- 
tees, the  tUteet  was  to  bind  the  moneys  re- 
maining uiqiaUI  upon  the  last  Installmrat  In 
fSTor  of  the  bank's  claim.  There  had  been 
an  equitable  aarignment  of  the  m<«eys,  whldi 
only  required  toe  Its  enforcement  a  fund  to 
fasten  upon  and  a  notice  to  the  holder  of  the 
fund.  The  bank  acquired  the  tight  of  the 
contractors,  who  lost  tbelr  Interest  In,  and 
dominion  over,  the  fund,  and  Ita  assignment 
was  subject  to  no  oUier  equities  than  such  aa 
the  trustees  may  hftre  had  against  the  con- 
tractors at  tbe  time'  they  bad  notice  ta  the 
asslgmneiit  It  follows,  from  the  views  ex- 
pressed, Uiat  the  Judgment  appealed  from 
should  be  rereised,  and  a  new  trial  ordoed, 
with  00^  to  abide  tiie  erent  AH  concur* 
except  CBBIEN.  dlssenth^,  and  UAB^ 
TIN,      not  sitting.   Judgment  rerened,  ete. 


(M7  N.  T.  269) 

WABBBN  et  aL  T.  ITNION  BANK  OF 

BOCHBSmB  et  aL 
(Court  ot  ^peala  of  New  Tork.   Nor.  22, 
1808.) 

OuAHDiAif  Aim  Ward— CoKTi-njATioir  of  Wabd's 

BdSINBBS— MORTOAGBB—  COLLCBION—  £4)U]TT  — 
PLBAOINO— JODQIIBNTS— C!OUU.TIBAL  AtTAOK— 

Rbs  Jodioata. 

1.  The  anantboiised  contlonatlon  of  an  In- 
fant devisee's  business  by  bis  goflrdlan  Is  a 
breach  of  trust,  and  hence  debts  therein  con- 
tracted are  the  gnardiao's,  and  he  cannot  mort- 
gage the  trust  estate  to  secure  them. 

2.  Where  &  creditor  knows  that  a  guardian's 

f»rosecut!oD  of  tbe  ward's  basiness  Is  unauthor- 
Eed,  and  he  is  a  party  to  the  transaction  where- 
by the  ward's  estate  la  mortgaged  to  secnre 
him,  it  amounts  to  oollasion. 

8.  Where  a  guardian,  having  Incurred  debts 
in  the  noanthorized  prosecution  of  an  infant's 
bueinesB,  colludes  with  tbe  creditor  to  secure 
a  judgment  authorizing  him  to  mortgage  the 
infant  s  estate  to  secure  the  debts,  the  Infant 
may  maintain  an  original  bill  to  vacate  the 
judgment  and  set  tbe  mortgage  aside. 

4.  A  complaint  setting  out  facta  constituting 
fraud  is  a  sufficient  showing  to  call  Cor  equita- 
ble relief,  although  fraud  be  not  directly  char* 
ged. 

6.  Under  Code  Civ.  Proc.  I  234S,  providing 
that  an  Infanfs  realty  may  be  mortgaged 
where  the  personaltr  and  income  of  the  realty 
do  not  suffice  to  pay  his  debts,  or  for  his  main- 
tenance or  education,  the  court  has  no  Juris- 
dfction  to  mortgage  such  realty  to  pay  a  debt 
incurred  by  the  Kuardian  In  the  unauthorized 

Srosecution  of  the  infant's  bn^iness,  nor  a 
ebt  of  the  infant,  in  the  absence  of  a  siiow- 
ing  that  tbe  personalty  and  income  of  the  real- 
ty are  insufficient,  though  it  be  a  court  of  gen- 


eral Jorlsdlctlon.  since  It  most  follow  the  stat- 
ute strictly  as  to  proceedings  not  falling  with- 
in tbe  ordinary  proceedings  of  a  court  of  «an- 
mon  law.  Hence  a  judgment  authorizitv  the 
mortgage  Is  subject  to  collateral  attack. 

6.  Where  a  suit  Is  to  set  aside  proceedings  to 
mortgage  realty,  and  also  the  mortgage,  it  is 
a  direct  attack  on  the  judgment  in  such  pro- 
ceedings, and  hence  the  court  granting  the 
judgment  Is  not  prohlMted  from  re-examining 
its  decision. 

7.  The  statute  does  not  authorise  a  guardian 
to  sue  the  ward  for  an  accounting,  ana  impose 
a  mortgage  on  his  realty  to  secure  the  amount 
found  due. 

8.  A  guardian,  having  contracted  debts  in 
the  unauthorized  prosecution  of '  the  infanfs 
business,  together  with  the  creditor,  secured 
aotlkority  of  court  to  mortgage  tbe  Infant's 
realty  to  secure  the  debts.  The  ward  sued  the 
guardian  and  creditor  In  the  same  court  to  set 
the  proceedings  aside.  HHd,  that  the  same  ques- 
tions were  not  presented  in  both  proceedings, 
since  the  gist  of  the  second  was  coUnrion  of 
tbe  gnardlan  end  credltw,  of  which  there  was 
no  showing  In  the  first. 

Appeal  from  supreme  eouirt;  appelate  divi- 
sion. Fourth  department 

Action  by  Haskell  B.  Wanen,  an  Infant 
by  Bdwud  P.  Ooyne^  guardian  ad  litem,  and 
another,  against  the  Union  Bank  of  Boch- 
ester  and  Oilman  B.  Perkins,  Impleaded  wKh 
Holmes  B.  Sterens.  From  a  Judgmoit  of 
Itae  q^pellate  dlTlsloa  Oil  19.  Y.  Snpp.  37) 
reversing  a  judgment  for  plain tUTs,  the  lat- 
ter appeal.  Reversed. 

This  action  was  to  set  aside  proceedings  to 
mortgage  certain  real  estate  of  the  Infant 
plalntlfT,  Including  the  mortgage  aa  a  part 
of  such  proceeding.  The  mortgage  was  ex- 
ecuted on  behalf  of  the  Infant  by  his  special 
guardian  appointed  In  that  proceeding,  was 
payable  to  Oilman  H.  Perkins,  and  by  him 
assigned  to  the  Union  Bank  of  Bocbester.  It 
was  made  to  secure  the  sum  of  $26,000,  and 
was  upon  the  real  property  described  In  the 
complaint  The  proceeding  was  Instituted 
In  the  supreme  court  by  Holmes  B.  Stevens 
as  general  guardian  of  the  infant  At  the 
commencement  of  this  action  the  plalntill 
Warren  was  under  14  years  of  age,  and  re- 
sided with  his  mother,  in  the  city  of  Roch- 
ester. In  February,  1886,  and  for  several 
years  before,  be  was  the  owner  In  fee  simple 
and  In  possession  of  the  premises  describ- 
ed In  the  complaint,  upon  a  portion  of 
which  there  was  a  brewery,  with  the  ap- 
pliances for  manufacturing  beer  and  ale. 
Prior  to  November  2&.  1881,  Hcdmes  B.  Ste- 
vens was  tbe  general  guardian  of  the  per- 
son and  property  of  such  infant,  and  was 
the  administrator  with  the  will  annexed  of 
Edward  K.  Warren,  who  died  seised  and  pos- 
sessed of  tbe  real  property  In  question,  and 
who  was  the  grandfather  of  the  infant  For 
some  time  prior  to  November  25,  1891,  the 
defendant  Stevens,  as  such  administrator, 
had  carried  on  upon  the  premises  the  busi- 
ness of  a  brewer,  buying  and  selling  barley, 
and  manufacturing  beer  and  malt  and  ale. 
On  that  day  the  accounts  of  Stev«ia  as  ad- 
ministrator were  finally  settled,  and  all  the 
personal  property  used  In  connection  with 
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ibe,  htewBTT  trna  tarned  ow  by  Um  as  ad- 
DrinirtnibMr  to  blmsdf  as  gaardian  <A  the 
Infant  plalntur*  In  punnance  of  a  decree  of 
the  surrogate's  court  From  that  time  ontU 
tiie  1st  dar  of  July*  1883.  Stevens,  claiming 
to  act  as  gmetal  goaMlan  of  the  Infant, 
condncted  iqion  the  premises  the  business  of 
a  brewer,  buying  and  selling  barley  and  malt, 
manntectnrlng  beec  and  malt  and  ale.  sdllng 
the  products  of  the  l»ewery  tax  cash  and  up- 
on credit,  and  buying  supplies  for  cash  and 
upon  credit  He  then  sold  all  the  p«sonal 
property  used  in  that  business  to  a  corpora- 
tion, and  took  In  payment  Its  stock  of  the 
par  value  of  $28,000.  During  that  time  he 
borrowed  money  of  the  Union  Bank,  which 
he  used  In  the  business,  and  gave  notes 
therefor,  signed  "Haskell  B.  Warren,  by 
Holmes  B.  Stevens,  General  Guardian,"  and 
on  the  6th  day  of  Bitay.  lUtfS,  he  made  and 
delivered  to  the  bank  a  promissory  note  of 
that  date  for  926,481.00.  which  was  signed  in 
the  same  manner.  This  note  represented 
the  mtmey,  and  Interest  unpaid  tbereon, 
which  was  borrowed  by  Stevens  of  the  bank 
while  carrying  <m  the  brewery  business,  be* 
twaen  the  25th  of  November,  1891,  and  the 
1st  of  July,  188».  In  the  month  of  Feb- 
ruary, 18^  as  such  general  guardian,  Ste- 
Tens  presented  a  petition  to  the  supreme 
court,  setting  forth  the  existence  of  the  in- 
debtedness to  the  bank  upon  such  note;  al- 
leged 13iat  it  amounted  to  9^,500  and  up* 
wards;  that  the  bank  was  pressing  for  the 
payment  of  it  and  threatened  to  sue  there- 
for unless  it  was  paid;  that  the  real  proi>- 
erty  of  the  Infant  would  be  thus  sacrificed 
<f  it  was  not  paid;  that  the  interests  of  such 
Infant  would  be  promoted  by  paying  the 
debt  to  the  bank;  that  the  Income  of  the 
Infant  from  his  property  was  not  sulficient 
to  pay  that  indebtedness;  and  that  unless 
the  money  could  be  raised  to  pay  the  bank« 
the  property  of  the  infant  would  be  sacrificed 
to  pay  It  It  was  then  alleged  that  WUllam 
8.  Kimball  had  ottered  to  loan  the  sum  of 
926,000  upon  the  property,  subject  to  the 
existing  mortgage,  at  the  Interest  or  rate  of 
6  per  cent  per  annum,  payable  quarterly, 
the  principal  to  be  paid  one  year  from  date, 
and  the  petitioner,  Stevens,  then  asked  that 
the  real  estate  menticHied  might  be  mort- 
gaged tor  $25,000  under  the  direction  of  the 
court  Such  proceedings  were  had  therein 
that  the  attorney  for  the  defendant  bank 
was  appointed  the  special  guardian  of  the 
Infant  The  usual  order  of  reference  and 
proceedings  before  the  referee  were  had. 
and  a  contract  was  made  between  the  spe- 
cial guardian  and  Kimball,  the  president  of 
the  bank,  by  which  it  was  agreed  that  a 
mortgage  should  be  executed  to  him  by  the 
special  guardian  upon  the  real  estate  de- 
scribed in  the  complaint  for  the  sum  of  $25,- 
000.  While  the  proceedings  were  pending, 
Kimball  died,  and  a  new  agreement  was 
made  between  the  special  guardian  and  the 
defendant  Parking  who  was  rice  president 


and  a  director  of  the  bank,  for  the  execu- 
tion and  delivery  of  a  mwtgage  for  the  same 
amount  The  referee  reported  that  It  would 
be  for  the  benefit  of  the  Infant  to  mortgage 
the  proi»erty  mentioned,  for  the  reastm  that 
the  brewery  business  conducted  by  Stevens 
as  guardian  was  not  productive,  and  result- 
ed In  loss;  that  when  the  business  was 
transferred  to  the  corporation  it  was  la^ly 
In  debt  and  It  became  necessary  to  pay  those 
debts  to  protect  the  estate;  that  a  large  sum 
of  money  was  borrowed  of  the  bank  upon 
the  notes  of  Steven  as  guardian,  aggregat- 
ing $21,500;  that  the  bank  had  caUed  Id  such 
loans,  and  threatened  to  sue  the  notes  un- 
less paid,  and  that  there  was  no  money  to 
pay  the  same  unless  It  could  be  realised  by 
mortgaging  the  prtqierty  of  the  Infant;  that 
the  latter  had  no  funds  or  pn^ertj  to  draw 
uimn  to  pay  that  debt;  that  Perkins  would 
loan  $%,000  upon  the  property,  and  that 
from  that  sum  should  be  paid  the  amount  of 
the  debt  due  the  Unton  Bank,  so  tar  as  the 
money  would  pay  the  same.  This  report 
was  received,  and  the  special  guardian  was 
OTdered  to  contract  for  moi^aglng  the  in- 
fant's property.  BubseQuenfly  he  reported 
that  be  had  entered  Into  an  oral  agreement 
to  mortgage  the  property  to  Perkins  for  $25,- 
000.  He  was  thw  directed  to  execute  the 
mortgage,  and  from  the  $28,000  first  to  pay 
the  expenses  of  the  proceeding,  which 
amounted  to  $430.60,  and  to  pay  the  remain- 
der, $24,568.60.  upon  the  note  of  Stevou 
held  by  the  Union  Bank.  Subsequently  the 
special  guardian  executed  and  delivered  to 
Perkins  the  mortgage  mentioned,  and  re- 
ceived therefor  the  sum  of  $25,000,  which 
was  paid  as  directed  by  the  previous  order. 
Shortly  afterwards  Perkins  executed  and  de- 
livered to  the  bank  an  assignment  of  the 
mortgage,  and  the  bank  iwld  him  the  $25,- 
000  he  advanced.  The  sole  purpose  of  the 
proceeding  to  mortgage  the  Infant's  real,  es- 
tate was  to  discliarge  Stevens'  Indebtedness 
to  the  bank,  and  it  was  Instituted  in  pursu- 
ance of  an  agreement  between  Stevens  and 
the  officers  of  the  bank  to  secure  that  end. 
Perkins  advanced  the  $25,000  to  tbe  special 
guardian  under  an  agreement  with  Stevens 
and  the  bank  that  the  net  proceeds  thereof 
should  be  applied  upon  the  debt  of  the  bank, 
and  to  no  other  purpose,  and  that  the  bank 
should  refund  to  Perkins  the  money  paid  by 
him,  and  the  mortgage  should  be  assigned  to 
the  bank.  The  bank  received  the  assignment 
of  the  mor^^e  with  full  knowledge  that 
the  money  paid  by  the  special  guardian  had 
been  applied  upon  the  indebtedness  of 
Stevens  which  was  secured  by  his  notes, 
and  that  the  purpose  and  effect  of  the  pro- 
ceeding to  mortgage  the  infant's  real  estate 
was  to  secure  and  pay  the  Individual  debt 
of  Stevens  to  the  bank,  and  for  that  pur- 
pose alcue.  Nothing  has  been  paid  upon  this 
mortgage  since  its  execution  and  delivery, 
but  it  remains  an  ivparent  Uen  upon  the 
real  property  described. 
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duties  J.  BIsseD,  for  appdlants.  Greorge  F. 
Danforth,  for  reapondeDts. 

MARTIN,  J.  (after  stating  tlie  facts).  It  la 
obvious  that  tbe  sole  purpose  and  object  of 
the  proceeding  to  mortgage  tbe  Infant's  real 
estate  was  to  obtain  abont  $25,000,  with 
which  to  pay  the  debt  of  Holmes  B.  Sterens 
to  the  defendant  bank.  It  Is  equally  appar- 
ent that  the  proceeding  was  commenced  and 
continued  to  its  conclusion,  and  that  the  as- 
signment of  the  mortgage  to  the  bank  was 
made  under  and  In  pursuance  of  an  agree< 
ment  'between  the  officers  of  the  bank  and 
the  general  guardian  that  the  real  estate  of 
the  Infant  should  be  mortgaged  to  secure  the 
debt  of  the  former,  and  that  the  mortgage 
thus  obtained  should  be  substituted  as  secu- 
rity for  and  In  place  of  his  debt  to  the  bank. 
Stevens,  as  the  general  guardian  of  the  In- 
fant plaintiff,  had  no  right  or  authority  to 
embark  in  or  conduct  flie  business  of  brew- 
lug,  or  the  purchase  and  ■  sale  of  barley  or 
other  merchandise,  In  the  name  of  his  ward, 
and  employ  therein  the  capital  or  credit  of 
the  latter.  It  Is  a  well-established  and  ele- 
mentary principle  of  the  law  relating  to  the 
rights  and  liabilities  of  trustees  that.  In  the 
absence  of  an  express  and  sufficient  authority 
therefor,  the  employment  of  trust  property  In 
trade  or  speculation,  or  In  manufacturing,  Is 
a  gross  breach  of  trust  upon  the  part  of  the 
trustee.  This  rule  applies  even  where  he 
simply  continues  the  business  or  trade  of  a 
testator.  It  Is  the  duty  of  a  trustee  to  close 
up  the  trade  or  budness,  to  withdraw  the 
funds,  and  Invest  them  In  proper  security  at 
the.  earliest  convenient  moment.  Perry, 
Trusts,  I  454.  The  employment  by  trustees 
of  the  property  or  credit  of  an  infant  la  trade, 
or  In  the  prosecution  of  manufacturing  or 
speculative  enterprises,  has  been  uniformly 
condemned  as  Illegal,  and  constituting  a  dev- 
astavit of  the  estate.  WUmerdlng  v.  Mc- 
Kesson, 103  N.  T.  329,  336,  8  N.  a  665;  King 
V.  Talbot,  40  N.  Y.  76,  90;  Fellows  v.  Long- 
yor,  91  N.  Y,  324;  Wetmore  v.  Porter,  92  N. 
T.  76. 

Another  principle  firmly  established  by  the 
cases  Is  that  trust  funds  invested  by  trus- 
tees In  the  hands  of  third  persons,  who  have 
knowledge  of  their  character,  still  remain  Im- 
pressed with  tbe  obligation  of  the  trust  in 
the  hands  of  the  hdder,  and  are  subject  to 
be  reclaimed  and  restored  to  the  trust  fund. 
WUmerdlng  v.  McKesson,  supra;  Wetmore  v. 
Porter,  supra;  Rogers  v.  Squires,  98  N.  T. 
49;  Clark  v.  Hougham,  2  Barn.  &  C.  149; 
Perry,  Trusts,  9}  828.  832;  Williams,  Ei'rs, 
801;  Field  v.  Schleffelln.  7  Johns.  Ch.  150. 
It  Is  beyond  tbe  power  of  a  trustee  to  bind 
the  estate  he  represents  to  any  use  of  its 
funds  by  contract  with  third  persons  who 
have  knowledge  of  the  character  of  the  prop- ' 
erty  transferred,  except  in  the  ordinary  and 
usual  course  of  admlnlstratloD  of  the  trust, 
and  In  furtherance  of  Its  object.  Deobold  v. 
Oppermann,  111  N.  T.  031,  638,  10  N.  B.  M. 


That  these  rules  apply  with  much  greater 
force  where  a  trustee  seeks  to  dispose  of  the 
real  property  of  his  cestui  que  trust,  who  Is 
an  infant  of  tender  years,  to  pay  losses  of  a 
business  carried  on  by  himself  without  any 
semblance  of  authority,  there  can  be  no  man- 
ner of  doubt  The  rdation  which  existed 
between  Stevens'  as  guardian  and  his  Infant 
ward  was  that  of  trustee  and  cestui  que  trust. 
Therefore  the  debt  for  which  the  real  estate 
of  the  infant  was  mortgaged  was  not  the  debt 
of  the  infant  at  all,  but  was  the  debt  of  the 
guardian,  for  which,  so  far  as  the  record  dis- 
closes, he  bad  no  claim  against  the  Infant  or 
his  estate  either  in  law  or  In  equity. 

This  transaction,  plainly  and  correcHy  stat- 
ed, Is  that  Stevens  was  Individually  indebted 
to  the  bank  In  the  sum  of  about  (25,000.  For 
the  purpose  of  Imposing  a  liability  upon  the 
property  of  the  Infant  for  what  must  be  re- 
garded as  his  own  debt,  and  to  relieve  him- 
self from  Its  burden,  he  entered  Into  an  agree- 
ment with  bis  creditor,  by  which  It  was  agreed 
that  a  proceeding  in  conrt  should  be  Instituted 
to  secure  a  transfer  of  the  Individual  debt  of 
the  guardian  to  the  property  of  the  Infant, 
and  thus  obtain  the  payment  of  the  guardian's 
debt  to  the  bank  from  the  Infant,  who  was 
In  no  way  liable  therefor.  This  was  a  clear 
and  palpable  fraud  upon  his  rights.  The 
guardian  was  guilty  of  a  breach  of  his  trust  In 
embarking  the  property  of  his  ward  In  busi- 
ness. When  it  proved  disastrous,  he,  In  con- 
Junction  with  his  creditor,  sought  to  Impose 
the  consequences  of  his  own  disaster  upon  bis 
Infant  ward.  This  purpose  was  obvious.  It 
Is  equally  manifest  that  the  bank  and  Its' 
officers  must  have  understood  that  the  pnr- 
pose  of  the  proceeding  to  mortgage  was  to 
wrongfully  deprive  the  infant  of  his  legal 
rights  and  property.  That  such  was  the  ef- 
fect of  the  transaction  is  clear,  and  It  must 
be  presumed  that  the  parties  who  conferred 
and  acted  In  concert  In  instltoOng  and  prose- 
cuting the  proceeding  Intended  the  natural 
consequences  of  their  acts.  Therefore  It  must 
be  regarded  as  conclusively  establldied  that. 
In  pursuance  of  a  plan  or  scheme  contemplat- 
ed and  agreed  upon,  the  officers  of  the  bank 
and  the  general  guardian  Intended  to  sub- 
stitute, and  procured  the  property  of  the  In- 
fant to  be  substituted.  In  place  of  the  debt  of 
the  guardian,  and  thus,  to  that  extent  de- 
frauded the  former  of  his  rights  in  the  prop- 
erty. It  was  the  plain  legal  duty  of  the  gen- 
eral guardian  not  to  waste  the  property  of 
his  ward,  or  suITer  It  to  be  wasted,  and, 
above  all,  not  to  be  Instrumental  in  efTectlng 
Its  loss.  It  was  his  duty  to  protect  and  not 
to  destroy.  Utterly  disregarding  that  duty, 
he  entered  into  an  agreement  with  his  own 
creditor  to  Inaugurate  a  proceeding  which 
would  necessarily  and  wrongfully  deprive  his 
ward  of  his  property.  This  arrangement  be- 
tween the  officers  of  the  bank  and  the  gen- 
eral guardian  amounted  to  coUnsIon.  "Collu- 
sion," as  defined  by  Bouvler,  Is  "an  agreement 
between  two  or  more  penKUta  to  defraud  &. 
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pereoD  of  hla  rigbts  by  tbe  forms  of  law  or 
to  obtain  an  object  forbidden  by  law."  Thus, 
the  mortgage  was  secured  In  pursuance  of  a 
collnsiTe  agreement  between  the  defendants, 
the  purpose  of  which  was  to  deprive  the  In- 
fant of  his  property  without  sufficient  consid- 
eration, and  for  their  own  benefit.  Having 
entered  into  a  collusive  agreement  to  Illegally 
aepttve  the  infant  of  his  property.  In  further- 
ance of  It  the  general  guardian  alleged  in  his 
verified  petition  that,  unless  the  property  of 
the  Infant  was  mortgaged,  it  would  be  sac- 
rificed, and  that  tb^  Uiterests  of  the  infant 
would  be  promoted  by  paying  the  debt  to 
tbe  bank.  The  guardian  in  no  way  apprised 
the  court  of  the  collusive  agreement  between 
himself  and  tbe  officers  of  the  bank,  or  that 
the  debt  for  which  be  sought  to  mortgage  the 
Infant's  property  was  his  own,  and  not  that 
ot  the  Infant  On  the  other  band,  he  em- 
ployed language  in  the  petition  which  was 
well  calculated  to  convey  the  Idea  to  the  court 
that  the  debt  was  the  debt  of  the  infant, 
although  -that  fact  was  not  directly  alleged. 

It  Is  not  seriously  denied  by  the  respond- 
ents that  tbe  infant's  Just  rights  have  been 
Imperiled  by  the  execution  and  delivery  of 
this  mortgage.  Nor  is  it  claimed  that  he  has 
no  remedy  for  the  Injury  he  has  sustained. 
Their  principal  contention  is  that  a  court  of 
equity  has  no  authority  In  this  case  to  award 
the  relief  to  which  the  Infant  plaintiff  Is 
entitled."  It  Is  difficult  to  believe  that  a  court 
of  equity  is  so  impotent,  or  Its  arms  bo  par- 
alyzed, that  It  cannot  reach  out  and  remedy 
this  wrong.  More  than  20  years  since,  this 
court  declared:  "It  is  the  just  and  proper 
pride  of  our  matured  system  of  equity  juris- 
prudence that  fraud  vitiates  every  transac- 
tion; and,  however  men  may  surround  It 
with  forms,  solemn  Instruments,  proceedings 
conforming  to  all  the  details  required  in  the 
laws,  or  even  by  the  formal  judgment  of 
courts,  a  court  of  equity  will  disregard  them 
all.  If  necessary,  that  justice  and  equity  may 
prevail."  Warner  v.  Blalceman,  *43  N.  Y. 
487,  e07.  There  seems  no  doubt  of  the  gen- 
eral power  of  a  court  of  equity,  In  proper 
r^ses,  in  one  suit  to  grant  relief  from  a 
decree  or  order  In  another,  either  by  a  bill 
of  review,  or  by  a  supplemental  blU  In  the 
nature  of  a  reylew,  or  by  an  original  bill. 
ITie  general  grounds  upon  which  tbe  interpo- 
sition of  a  court  of  equity  may  be  success- 
fully invoked  do  not  include  cases  where  the 
sole  ground  of  relief  is  that  the  former  de- 
cision was  contrary  to  equity  or  good  cwi- 
sclence.  While  the  courts  of  England  and 
«f  this  country  have,  with  great  uniformity, 
refused  aid  in  all  cases  where  tbelr  action 
would  involve  either  tbe  usurpation  of  appel- 
late jurisdiction  or  the  granting  of  a  second 
opportunity  of  presenting  a  cause  upon  its 
merits,  they  have,  upon  the  other  hand,  in- 
variably extended  it  over  a  large  and  well- 
defined  class  of  cases,  to  prevent  tbe  reten- 
tion of  an  unconscientious  advantage  by  a 
party  in  a  <wu£t  of  law  or  equity,  through 


his  own  -fraud,  or  through  some  excusable 
mistoke  or  unavoidable  accident  on  the  part 
of  his  adversary.  Where  it  appears  to  be 
against  conscience  to  execute  a  judgment 
which  tbe  Injured  party  could  not  have  pre- 
vented, or  where  he  might  have  prevented  it 
except  for  fraud  or  accident,  unmixed  with 
any  fault  or  negligence  of  himself,  a  situa- 
tion Is  presented  which  will  Justify  a  court 
of  equity  in  granting  the  necessary  relief. 
Without  pursuing  this  subject  further  to  as- 
certain all  the  cases  in  which  a  party  may 
avail  himself  of  such  an  action  where  bis 
defense  was  not  available  in  the  original  ac- 
tion, or  he  was,  without  fault  on  his  part, 
prevented  from  asserting  It,  It  is  sufficient  for 
the  determination  of  this  case  that  the  rule 
is  firmly  established  that  a  Judgment  of  ei- 
ther a  legal  or  equitable  tribunal  may  be 
vacated  by  a  court  of  equity  if  obtained  by 
fraud  or  collusion.  Smith  v.  Nelson,  62  N.  Y. 
288;  Ward  v.  Town  of  Southfleld,  102  N.  Y. 
287,  6  N.  E.  660;  Freem.  Judgm.  c.  22.  Tbe 
proposition  upon  which  the  respondents  rely 
to  uphold  the  judgment  of  revereal  relates 
to  methods  and  procedure  rather  thaxi -to  sub- 
stantive rights  or  existing  equities.  They 
contend  that  In  no  aspect  of.  the  case  does 
tbe  complaint  herein  state  facts  sufficient 
to  constitute  a  cause  of  action.  Elxamlnlng 
It,  we  find  that  It  Is  alleged  that  the  plain- 
tiff Warren  Is  an  Infant;  that. he  owned  real 
estate,  of  which  tbe  brewery, and  mortgaged 
property  constituted  a  part;  that  tbe  defend- 
ant Stevens  carried  on  the  business  of  a  brew- 
er there,  and  borrowed  money,  as  gener^ 
guardian  of  the  Infant,  for  that  purpose; 
that  he  conducted  the  business.  In  the  name 
of  the  Infant  without  any  authority,  and  con- 
tracted Individual  debts  at  the  Union  Bank, 
for  which  the  Infant  was  in  no  wise  liable; 
that  he  and  the  officers  of  the  bank  entered 
Into  an  agreement  by  which  proceedings  to 
mortgage  the  real  estate  of  the  Infant  were 
to  be  undertaken,  and  the  premises  mort- 
gaged, for  the  purxKise  of  discharging  the  In- 
debtedness of  the  guardian,  and  for  no  other 
purpose;  that  In  pursuance  thereof  the  gen- 
eral guardian  as  such  presented  to  the  court 
a  petition,  setting  forth  such  Indebtedness  as 
the  debt  of  the  estate,  and  praying  that  the 
real  estate  of  the  infant  might  be  mortgaged 
for  Its  payment;  that  upon  that  petition  pro- 
ceedings were  had  which  resulted  In  a  mort- 
gage upon  the  infant's  real  property  to  se- 
cure $25,000  and  interest,  and  that  the  mon- 
eys secured  thereby  were  employed  to  pay  the 
expenses  of  that  proceeding  and  the  debt  of 
tbe  guardian;  that  the  mortgage  was  given 
and  the  money  was  paid  for  those  purposes, 
and  those  alone;  and  that  In  pursuance  of 
the  original  agreement  between  them  the 
mortgage  was  assigned  to  the  bank  with  full 
knowledge  In  both  the  mortgagee  and  as- 
signee that  the  moneys  paid  to  the  special 
guardian  were  obtained  for.  and  applied  to 
the  indebtedness  of  Stevens.  Thus,  the  com- 
[Oalnt  shows  that  the  gsardlan,  as  trustee  of 
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his  ward,  was  gnflty  of  a  breach  of  his  trust, 
theret>7  incurring  an  Indivldtial  liability  of 
abont  925.000.  This  was  known  to  the  bank 
and  Its  officers.  Notwithstanding  these  facts, 
the  guardian  and  officers  of  the  bank  entered 
Into  an  agreement  to  employ  the  processes 
and  machinery  of  the  coart  to  m<Hrtgage  the 
real  estate  of  the  Infant  to  pay  the  IndlTldual 
debt  of  the  gnardlan.  This  was  a  frand  upon 
the  court  as  well  as  upon  the  Infant  and  his 
rights.  We  think  the  complaint  fully  sets 
forth  all  the  wrongful  acts  of  the  parties, 
and  as  fully  states  a  cause  of  action  as  1'. 
would  If  It  had  charged  all  tlie  acts  thus  al- 
leged to  have  been  fraudulently  tand  wrong- 
fully performed.  The  Oode  only  requires  a 
plain  and  concise  statement  of  the  facts  con- 
Btituttng  a  cause  of  action.  That  the  com- 
plaint In  this  action  contained.  If  the  acts 
charged  were  wrongful,  or  necessarily  fraud- 
ulent, It  was  not  essentia]  to  a  cause  of  ac- 
tion that  they  should  be  charged  as  baring 
been  wrongfully  or  fraudulently  perCormed. 
The  acts  charged  were  not  less  fraudulent 
because  the  word  "fraud"  or  "fraudulent" 
was  not  employed  by  the  pleader  In  charac- 
terizing them.  Warner  t.  Blakeman,  *43  N. 
Y.  487.  Where,  as  in  this  case,  the  law  pre- 
sumes fraud  because  It  Is  the  necessary  con- 
sequence of  the  acts  alleged,  and  they  carry 
In  themselves  Inevitable  evidence  of  fraud, 
independent  of  the  motive  of  the  actor,  It 
is  unnecessary  to  characterize  the  acts  al- 
leged as  fraudulent  or  otherwise.  Whether 
or  not  fraud  exists  is  a  conclusion  of  law  de- 
rived from  facts  and  circumstances.  9  Knc. 
PI.  &  Prac  6S8;  Beach,  Mod.  B>].  Jur.  |  72. 
Therefore,  an  allegation  In  a  complaint  of 
facts  from  which  such  a  conclusion  necessa- 
rily results  must  be  regarded  as.  sufficient. 
Id  Ms  her  v.  Insurance  Co.,  67  N.  T.  290, 
there  was  no  specific  allegation  ot  mistake 
of  facts,  but  facts  were  averred  In  the  com- 
plaint showing  that  the  parties  were  mis- 
taken as  to  the  effect  of  the  language  em- 
ployed, and  It  was  held  that  this  was  a 
sufficient  allegation  to  justify  a  reformation 
of  the  contract  In  Whittlesey  v.  Delaney, 
73  N.  T.  575,  the  facts  substantially  as  proved 
upon  the  trial  and  found  by  the  court  were 
averred  in  the  complaint,  although  the  pre- 
cise and  particular  charge  of  fraud  as  a 
ground  of  relief  was  not  specifically,  and  in 
terms,  put  forth.  It  was  there  held  that  it 
was  not  necessary  to  employ  the  word 
"fraud"  or  "fraudulent"  In  order  to  charac- 
terize the  transaction  or  specify  the  ground 
of  relief.  We  think  the  general  doctrine  of 
these  cases  is  applicable  here,  and  that  the 
absence  of  the  word  "fraud"  or  "colluBlon" 
does  not  render  the  averments  of  the  com- 
plaint less  sufficient  to  constitute  a  cause  of 
action  for  the  fraud  or  collusion  of  the  defend- 
ants to  deprive  the  infant  of  his  property. 
In  the  language  of  Judge  Finch,  "Calling 
names  does  not  alter  facts."  We  are  of  the 
opinion  that  the  respondents'  claim  that  the 
complaint  was  inaafficlent  cannot  be  sus- 


tained. Moreover,  as  the  proof  in  the  case 
established  all  the  facts  set  out  In  the  com- 
I^alnt,  we  think  It  was  amply  fluffld«it  to 
jnstlfy  the  special  term  In  setting  aside  the 
mortgage  and  proceedings  to  mortgage  the 
infant's  real  estate  npon  the  ground  that  they 
wore  procured  by  tbe  fraud  and  coUqbIoii  ot 
the  defendants. 

Tbft  question  whether  the  court  before 
which  the  proceeding  to  mortgage  was  insti- 
tuted acquired  jurlBdIction  to  grant  the  order 
directing  the  mortgage,  or  to  confirm  the  ac- 
tion of  the  special  guardian  In  making  It, 
is  also  presented.  The  Jurisdiction  of  a  court 
to  direct  the  execution  of  a  mortgage  upon 
an  Infant's  real  estate  Is  derived  wholly  from 
the  provisions  of  the  Code  of  Civil  Proce- 
dure relating  to  that  subject.  Code  Civ.  Proc. 
c.  17,  art  4,  tit  7.  It  can  only  be  exer- 
cised in  such  cases,  under  such  circumstan- 
ces, and  in  the  manner  In  which  the  stat- 
ute directs.  Section  234S  of  the  Code  specific- 
ally iKtlnts  out  tbe  cases  In  which  the  real 
property  of  an  infant  may  be  sold,  mortgaged, 
or  leased.  The  first  Is:  "Where  the  personal 
property,  and  the  income  of  the  real  prop- 
erty, of  the  infant,  •  •  •  are,  together, 
insufficient  for  the  payment  of  his  debts,  or 
for  the  maintenance  and  necessary  education 
of  himself  and  his  family."  This  is  the  only 
provision  which  has  any  application  to  this 
case,  and  the  one  under  wbicb  the  general 
guardian  sought  to  mortgage  tiie  Infanfs  real 
estate.  It  is  to  be  observed  that  it  is  only 
in  case  tjie  personal  property  and  the  income 
of  the  real  property  are  insofflclent  to  pay  the 
debts,  or  for  the  maintenance  and  education 
of  the  infant  and  bis  family,  that  his  prop»- 
ty  may  be  mortgaged.  When  we  turn  to  the 
petition  In  tbe  proceedings  to  mortgage,  we 
find  that  the  only  debt  for  the  payment  of 
which  it  was  sought  to  mortgage  the  Infanfs 
property  was  the  debt  of  the  guardian,  and 
not  the  debt  of  the  infant  at  all.  There  wiis 
no  allegation  In  the  petition,  nor  proof  upon 
the  hearing,  of  the  existence  of  any  debt  of 
the  Infant  which  the  Income  of  his  property 
was  not  amply  sufficient  to  pay.  Indeed,  ft 
appears  In  the  petition  that  he  had  sufficient 
personal  property  and  income  from  his  real 
property  to  pay  all  his  debts,  and  hence  the 
condition  necessary  under  the  Statute  to  au- 
thorize the  mortgage  was  not  shown  to  exist 

The  precise  question  presented  Is  whether, 
where  the  petition,  proofs,  and  all  tbe  papers 
In  a  proceeding  under  this  statute  show,  with- 
out dispute  or  contradiction,  that  Its  sole  par- 
pose  is  to  mortgage  tbe  property  of  an  Infant 
to  pay  the  debt  of  another,  and  there  Is  no 
proof  or  claim  tbat'the  personal  property  and 
Income  of  the  Infant  are  Insufficient  for  the 
payment  of  all  his  own  debts,  and  for  the 
necessary  education  of  himself  and  family, 
but,  on  the  contrary,  the  proof  tends  to  show 
that  they  are  sufficient  a  court  acquires  ju- 
risdiction to  direct  his  property  to  be  mort- 
gaged. We  are  of  the  opinion  that  the  court 
acquired  no  jurisdiction  in  that  proceeding  to 
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direct  the  propertj  ci  the  Infant  to  he  mort- 
gaged for  the  debt  of  the  guardian,  and  that 
there  were  no  facta  In  the  petition  which 
would  hare  jnaUfled  the  court  in  mortgaging 
the  Infant's  property,  even  for  the  payment 
of  hlB  own  debts.  The  action  of  the  court  was 
Invoked  therein  for  a  single  phrpoae,  which 
was  todlrect  a  mortgage  upon  the  Infant's  real 
estate  for  an  object  which  was  wholly  unau- 
thorised by  the  statute.  That  It  had  no  Juris- 
diction to  do.  The  flUng  of  a  petition  which 
disclosed  the  existence  of  a  valid  outstanding 
debt  of  the  Infant,  which  required  the  mort- 
gaging of  his  properiT  to  pay  It,  was,  un'der 
this  statute,  necessary  to  confer  Jurisdiction 
upon  the  court  of  the  subject-matter.  Insur- 
ance 06.  V.  Barnard,  96  N.  Y.  631.  In  such  a 
proceeding  the  requirements  of  the  statute 
must  be  strictly  followed.  This  court  has  re- 
peatedly held  proceedings  Instituted  under 
this  statute  to  be  void  when  not  taken  In  con- 
formity with  It  Battell  v.  Torrey,  66  N.  T. 
2M:  In  re  Valentine.  72  N.  Y.  184;  EUwood 
Northrup,  106  N.  Y.  172,  12  N.  B.  690;  Ld- 
sey  V.  Stanley,  147  N.  Y.  660,  573,  42  N.  E.  8. 
It  has  also  held  that  a  court  of  equity  has  no 
Inherent  power  to  direct  a  mortgage  of  the 
real  property  of  Infanta.  If  we  are  correct 
In  our  conclusion  that  the  court  had  no  Ju- 
risdiction of  the  proceedings  to  mortgage, 
then  the  proceedings  and  mortgage  are  open 
to  collateral  attack  for  that  reason,  and 
should  be  set  aside.  Rlsley  v.  Bank,  83  N.  Y. 
318;  Losey  v.  Stanley,  147  N.  Y.  660,  42  N.  E. 
8.  If  It  be  said  that  the  court  before  which 
this  proceeding  was  taken  was  a  court  of  gen- 
eral Jurisdiction,  still,  as  the  proceeding  does 
not  fall  within  the-  ordinary  proceedings  of  a 
court  of  common  law,  Its  Jurisdiction  Is  yet 
special  and  limited,  wholly  dependent  upon 
the  statute;  and  do  presumption  can  be  In- 
dulged in  favoring  that  particular  Jurisdic- 
tion. In  that  class  of  cases  the  statute  must 
be  strictly  pursued,  whatever  Jurisdiction  the 
court  may  possess. 

The  respondents  also  Insist  that,  as  the  pur- 
pose of  this  action  was  to  set  aside  the  mort- 
gage, and  not  solely  to  set  aside  the  proceed- 
ings to  mortgage,  the  attack  upon  the  pro- 
ceedings was  collateral,  and  falls  within  the 
rule  which  prohibits  a  court  from  re-examin- 
ing its  decision  upon  the  same  subject;  and 
cite  Black,  Jodgm.  S  252,  as  sustalnhig  the 
claim.  The  authority  cited  Is  to  the  effect 
that,  to  constitute  a  direct  attack  upon  a  Judg- 
ment, It  Is  necessary  that  a  proceeding  be  in- 
stituted for  that  very  purpose.  But  If  the  ac- 
tion has  an  Independent  purpose,  and  contem- 
plates some  other  relief  or  result,  although  the 
overturning  of  the  Judgment  may  be  Im- 
portant, or  even  necessary  to  Its  success,  then 
the  attack  upon  the  Judgment  la  collateral, 
and  falls  within  the  rule.  On  the  other  hand, 
a  complaint  alleging  that  a  Judgment  Is  void, 
but  Is  apparently  a  Hen  upon  land  described. 
Is  said  by  that  author  to  be  a  direct,  and  not 
a  collateral,  attack  upon  It.  This  action  was 
to  obtain  a  Judgment  declaring  all  the  pro- 
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ceedlngs  void.  Including  the  mortgage.  The 
mortgage  was,  at  most,  a  part  of  the  proceed- 
ing, and  had  no  validity  Independent  of  It 
It  was  as  much  a  part  of  the  proceeding  as 
any  paper  or  order  In  It  Hence,  we  find 
nothing  In  the  fact  that  the  plaintiff  asked 
to  have  the  mortgage,  as  weU  as  the  other 
proceedings,  set  aside,  which  in  any  way 
changes  the  character  of  the  action,  or  de- 
prives the  plaintiff  of  the  right  to  the  relief 
sought 

It  is  also  claimed  that  the  learned  appellate 
division  seems  to  have.  In  effect  held  that  the 
guardian  might  have  had  some  equitable 
dahn  against  the  infant  and  hence  he  could 
properly  maintain  a  proceeding  to  mortgage 
his  real  estate  to  secure  or  pay  It  We  do  not 
perceive  any  ground  upon  which  such  a  doc- 
trine can  be  upheld.  We  not  only  find  noth- 
ing in  the  statute  which  authorizes  the  inau- 
guration of  such  a  proceeding  to  obtain  an 
accounting  In  equity  between  a  guardian  and 
his  ward,  and  then  impose  upon  his  real  es- 
tate a  mortgage  to  secure  the  amount  found 
due,  but  we  find  nothing  In  the  record  to 
show  even  the  existence  of  any  equity  as  a 
basis  for  such  a  claim.  The  equities  of  the 
guardian  were  in  no  way  involved  In  that  pro- 
ceeding. It  was  a  Especial  proceeding  under  a 
special  statute  for  a  single  purpose,  which 
certainly  did  not  Include  an  accounting  be- 
tween the  guardian  and  his  ward. 

The  appellants  claim  that,  under  a  well-es- 
tablished principle  or  rule  In  equity,  where 
an  Important  decree,  which  deprives  an  Infant 
of  his  Inheritance,  has  been  rendered  against 
him,  either  with  or  without  actual  fraud  or 
surprise,  the  Infant  has  a  remedy  during  his 
minority,  either  by  a  bill  of  review,  original 
bill  In  the  nature  of  a  bill  of  review,  or  by 
original  bill  directly  attacking  the  decree  for 
error,  and  dte  as  sustaining  that  proposition: 
Coop.  Bq.  PL  97;  Richmond  v.  Tayleur,  1  P. 
Wms.  734;  1  Danldl.  Ch.  PL  &  Prac.  p.  164; 
Freem.  Judgm.  {  613;  Bank  v.  Ritchie,  8 
Pet  128;  Savage  v.  CarroU.  1  BaL  &  B.  648; 
McLemore  v.  Railroad  Co.,  68  Miss.  614;  Loyd 
V.  Malone,  23  111.  43;  Kuchenbelser  v.  Beck- 
ert  41  lU.  172;  Uoyd  v.  KIrkwood,  112  ID. 
329;  Kingsbury  v.  Sperry,  119  lU.  280,  10  N. 
E.  8;  Allison  v.  Drake.  146  HL  500,  32  N.  E. 
&37;  Wright  v.  MlUer.  1  Sandf.  Ch.  108; 
Wright  V.  MlUer,  8  N.  Y.  9;  Losey  v.  Stanley, 
147  N.  Y.  660.  42  N.  B.  8;  In  re  Price,  67  N. 
Y.  231;  Lefevre  v.  Lara  way,  22  Barb.  167; 
McMurray  v.  McMurray,  66  N.  Y.  176.  It  Is 
Impossible,  within  the  proper  limits  of  this 
opinion,  to  review  these  authorities  In  detail. 
But  a  careful  examination  of  them  discloses 
that  while  some  axe  not  applicable  to  the 
question  here,  yet  the  weight  of  their  au- 
thority sustains  the  contention  of  the  appel- 
lants, at  least  so  far  as  they  dalm  to  be  au- 
thorised to  maintain  an  original  action  In 
equity  to  set  aside  the  order  and  mortgage  In 
this  case  as  being  In  fraud  of  the  infant's  hi- 
dividual  or  property  rights,  and  being  peo- 
cured  by  fraud  and  c(dluslon  of  the  parties. 
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Those  anthorltlea  fully  jiutlfy  thbi  actltm, 
and  anthortze  Its  maintenance  upon  tbe 
grotmd  that  the  agreement  between  the  de- 
fendants to  obtain  the  Infant's  property  to 
pay  the  debt  of  the  guardian  was  cidlnslre, 
and  their  action  under  It  was  In  fraud  his 
rights;  and  as  the  ri^ts  of  a  bona  fide  por- 
chaser,  wlthont  notice,  were  not  Invtrfred, 
they  Cnlly  sustain  the  judgment  of  the  special 
term  In  this  case.  In  those  cases  many  similar 
questions  have  arisen,  and  the  courts  have, 
with  great  uniformity,  btid  that,  under  dr- 
eumstances  similar  to  those  existing  In  this 
case,  a  court  of  equity  bas  the  right,  by  orig- 
inal bin,  to  set  aride  a  Judgment  thus  obtain- 
ed. As  UlustratlTe  of  the  prlndi^e  of  these 
autbOTlttes,  we  may  refer  to  a  few  In  this 
state  whI<A  seem  to  bear  upon  the  legal  ques- 
tions involTCd  In  this  contnnreray.  In  Wright 
V.  Miller  It  was  said  that  the  Jurisdiction  of 
a  court  of  chancery  to  set  aside  a  decree  ob- 
tained by  ftaud,  upon  an  original  bill  ffled 
for  that  purpose,  has  long  been  unquestioned. 
In  ttiat  case  an  action  had  been  ctnnmenced 
against  Infants,  aod  a  decree  obtained  setting 
aside  a  coUTeyance  made  in  trust  for  their 
benefit,  without  giving  them  a  day  to  show 
cause  after  they  became  of  age,  and  It  was 
held  tiiat  such  a  decree  was  erroneous,  and 
that  the  Infants,  an  original  bill  filed,  might 
be  relieved  against  It.  When  that  case  reach- 
ed this  court,  it  was  again  held  that  the  in- 
fants were  authorized  to  bring  an  action  In 
equity  to  avoid  the  fraudulent  dl^sltlon  of 
the  trust  property,  and  that  equity  would  en- 
tertain  a  suit  to  vacate  a  decree  obtained  by 
coUuslon  between  the  trustees  and  tenants 
In  possession  of  a  trust  estate  to  defeat  the 
rights  of  persona  entitled  to  equitable  Inter- 
ests therein  in  remainder.  In  the  BIcUurray 
Case  a  party  died  seised  of  certain  premises, 
whl(^  were  mortgaged  to  the  defendant  The 
forma  devised  to  his  widow,  whom  be  made 
his  executrix,  a  life  estate  In  a  portion  of  the 
premises,  with  remainder  to  the  plalntUfs. 
The  balance,  with  his  personal  property,  be 
directed  bis  executrix  to  sen,  and  with  the 
proceeds  pay  and  discharge  his  debts,  Includ- 
ing the  mortgage.  After  the  testator's  death, 
the  mortgagee  commenced  an  action  of  fore- 
closure, making  the  widow  and  the  plaintiff  p. 
who  were  Infants,  parties.  They  were  served 
with,  process,  but  no  guardian  ad  Utran  was 
.aippolnted.  The  widow  answered,  but  under 
an  arrangement  with  the  defendant  that  he 
would  lease  to  her  for  life,  at  a  nominal  rent, 
a  portion  of  the  mortgaged  premises,  executed 
a  deed  to  him  of  a  portion  of  the  premises 
directed  to  be  sold.  She  withdrew  her  an- 
s^wer,  and  stipulated  that  the  defendant  might 
take  Judgment,  whldi  he  did,  taking  Judgment 
by  default  against  the  plaintlCFs,  under  which 
the  premises  were  sold,  and  bid  In  by  the  de- 
fendant An  original  action  was  brought  to 
set  aside  the  Judgment  and  sale,  and  it  was 
held  that  the  facts  sustained  a  finding  of  fraud 
and  collnslon,  and  that  the  plaintiffs  were  en- 
titled to  have  the  decree  of  foreclosure  avoid- 


ed as  tck  Uiem,  and  could  maintain  an  original 
action  In  equity  for  that  punMwe.  In  Mldil- 
gan  V.  Phoenix  Bank,  SS  N.  Y.  0;  27,  It  was 
said:  Tt  Is  needless  to  multlifly  cases  show- 
tag  ttiat  the  courts,  upw  bUl  filed,  will  set 
aride  as  a.  nullity  a  Judgment,  decree,  or 
award  obtained  1^  fraud."  In  Hackley  r. 
Draper,  flO  N.  T.  92,  where  It  was  conceded 
that  the  special  term  bad  anOiorlly  to  hear  a 
motlim  and  grant  the  relief  sought  It  was  held 
that,  even  If  the  motion  could  have  been 
made,  an  equltaUe  action  would  lie  to  vacate 
an  order  of  a  court  obtained  for  a  fraudu- 
lent purpose,  and  a  sale  made  In  pursuance 
of  it  la  Tiemau  v.  Wilscm,  6  Jtduw.  Ch.  411. 
a  sheriff's  sale  of  real  estate  was  set  aside  In 
an  action  brought  toi  tiut  pu^ose,  apoii 
the  ground  that  It  was  fraudulmt  In  law,  as 
the  sheriff  was  charged  with  a  gross  act  of 
negligence  and  abuse  of  trust  The  same 
question  was  again  considered  by  titils  court 
In  Stevens  v.  Bank.  144  N.  Y.  G(n  39  N.  B.  68, 
whldi  was  an  action  to  set  aside  a  Judgment 
m  the  United  States  circuit  court,  and  It  was 
h^  tiiat  as  It  was  fraudulent  as  against  the 
plaintiffs,  they  might  maintain  an  original  ac- 
tion to  set  It  aside.  Under  the  doctrine  of 
these  cases  It  Is  obvious  that  the  plaintllb 
had  a  right  to  Institute  this  suit  to  set  aside 
the  proceedings  and  mortgage  wfaldi  were 
■  the  result  of  a  collralve  agreement  between 
the  defendants,  and  which  was  obtained  by  a 
palpable  fraud  upon  the  rights  ctf  the  infant 
which  j^esumably  was  known  to  all  )he  de- 
fendants. 

The  contention  of  the  respondents  that  the 
same  questions  were  befbre  the  supreme  court 
In  the  proceedings  to  mortage  as  are  pre- 
sented In  this  action  cannot  be  sustained. 
Sur^,  there  was  no  proof  in  the  original 
I«t>ceeding  of  the  collusion  between  the  de- 
fendants to  i»ocure  an  a|^roprIatl<m  of  the 
infantfs  pmperty  to  pay  the  guardian's  debts. 
After  a  fall  and  careful  uamlnatlon  of  the 
facts  and  law  applicable  to  the  questions  pre- 
sented upon  this  appeal,  we  have  reaped  the 
contusion  that  the  special  term  possessed 
abundant  authority  to  entertain  this  action, 
and  was  fully  Justlfled  by  the  facts  in  setting 
aside  the  proceedings  to  mortgage  and  12ie 
mortgage  made  therein,  and  that  the  learned 
appellate  division  erred  In  reversing  the  Judg- 
ment  of  that  court.  In  reaching  this  conclu- 
sion we  have  recognized  the  correctness  of 
the  rule.  Invoiced  by  Qie  respondents,  that  the 
Judgment  of  the  aK>ellate  division  should  not 
be  reversed  unless  there  was  no  error  of  law 
committed  by  the  trial  court  to  Justify  It. 
We  have  found  nothing  In  the  record  to  Indi- 
cate the  commission  of  any  such  «ror  whldi 
autliorlzed  a  reversal  of  the  Judgment  entered 
upon  Its  decision.  It  follows  that  the  Judg- 
ment of  the  appellate  diylslon  should  be  re- 
versed, and  that  of  the  special  term  affirmed, 
with  costs  to  the  plaintiffs  In  all  the  courts. 
All  concur,  except  PARKER,  C,  3.,  and 
GRAY,  Ji,  not  voting.  Judgment  reversedr 
etc. 


Digitized  by  Google 


N. 


PEOPLE  T. 


BARKEB. 


1043 


on  N.  T.  i») 

PBOPLB  ex  Td.  ARMSTRONO  CORE  GO. 
T.  BARKER  et  at 
(Gonrt  of  Appeal*  of  New  Tork.   Not.  22, 
1898.) 

TAXATIOif— FORBIflN  CORPORATIONS— OaPITAI.  Iic- 
TBBTRO — ACOOUXTS    RBOBtTABLB— MBROHANDIBB 

Importbd  for  8ale— Coktincoub  Bubihsss. 

L  Accounts  receivable  of  a  foreign  corpora- 
tion, payable  in  New  York,  for  goods  sold  there, 
are  taxable  in  the  state,  as  capital  invested, 
under  Laws  1896,  c.  i  7,  aabjectiiig  capital 
invested  in  business  as  personal  pn>p«ty  b7 
nonresidents  to  taxation. 

2.  Where  a  foreign  corporation  filed  witb 
the  secretary  of  state  a  certificate  of  its  Incor- 
poration and  statement  of  its  business,  as  re- 
quired by  General  Corporation  Law.  §  15  (Laws 
1892,  c.  687),  as  a  condition  precedent  to  do- 
ing  basinesB,  and  established  a  factory  at  one 
place  in  New  York,  and  an  agency  at  another, 
at  which  goods  manufactured  in  New  -York, 
as  well  as  thoae  imported  from  its  home  office, 
were  kept  on  hand  for  sale,  there  was  an  es- 
tablishment *of  a  continuous  business;  and 
hence  the  goods  imported,  as  well  as  those  man- 
ufactured in  New  York,  were  taxable,  under 
Laws  1896,  c.  908,  S  7,  subjecting  to  taxation 
capital  of  nonresidents  invested  as  personal 
property  In  the  state,  In  a  business  carried  on 
therein,  to  the  aame  extmt  as  U  they  were  res- 
idents. 

Appeal  from  snpreme  conrt,  app^te  divi- 
sion, First  department 

Certiorari  by  tbe  people,  on  the  relation  of 
tbe  Armstrong  Cork  Company,  agalilat  Ed- 
ward P.  Barker  and  others  commissioners  of 
taxes  and  asBessments  of  tiie  dty  of  Ntiw 
Tork.  From  an  ordw  of  tbe  appellate  dlTl- 
alon  0S2  N.  Y.  Stqip.  901)  modifying  m  order 
by  whltib  tbe  assessment  of  relator's  property 
-was  reduced,  all  parties  appeal.  Modified. 

These  are  cross  appeals  In  this  case,  which 
bring  up  the  same  record.  The  defendants 
appeal  from  bo  mucb  of  the  order  as  modified 
the  order  of  the  special  term  by  reflxing  and 
limiting  the  amount  of  the  assessment  to  the 
sum  of  $240,872.20.  The  relator  appeals  from 
so  much  of  tbe  order  as  modified  the  order 
of  the  special  term  by  Increasing  the  amount 
of  the  assessment  from  $189,408.96  to  $240,- 
872.20.  Tbis  proceeding  was  by  certiorari. 
Issued,  In  pursuance  of  tbe  provisions  of  chap- 
ter 908  of  the  Laws  of  1896,  to  review  an 
assessment  of  the  capital  of  tbe  relator  In- 
vested in  business  In  this  state  for  the  year 
1^.  The  relator  Is  a  foreign  corporation, 
organized  under  tbe  laws  of  the  state  of  Penn- 
sylvania, having  Its  principal  place  of  busi- 
ness at  Pittsburg,  In  that  state.  Its  business 
Is  the  manufacture  and  sale  of  cwks,  cork 
goods,  the  product  of  cork,  and  kindred  arti- 
cles. It  has  Id  tbIs  state  two  places  of  busi- 
ness,—one  at  45  Murray  street,  in  tbe  borough 
of  Manhattan,  and  tbe  other  at  the  corner  of 
Bayard  and  Lorlmer  streets,  in  tbe  borough 
of  Brooklyn.  At  Its  Brooklyn  house  It  both 
manufactures  and  sells  merchandise  of  the 
character  mentioned,  but  the  business  car- 
ried on  at  the  Murray  street  bouse  is  tbe 
selling  of  such  merchandise.  From  tbe  latter 
the  relator  sells  goods  that  are  made  at  Its 
factories,— a   portion   being  manufactured 


witiwnt  the  state,  and  a  portion  at  BrwAIyn, 
within  the  state,  business  In  Murray 

street  was  eataUUied  for  the  porpoee  of  s^- 
Ing  the  goods  mannfaGtated  at  those  factories. 
The  money  realized  from  tbe  sale  ot  the  mer- 
chandise at  the  Mturr^  street  place  Is,  after 
deducting  the  ezpenaea  of  tbe  badness,  re- 
mitted to  ttie  company's  chief  office,  at  Pltts- 
burg.  The  relator'a  statement  to  tiie  defend- 
antSf  shoving  Its  condition  on  tbe  second 
Monday  of  Jannary,  1897,  discloses  that  there 
was  Hien  due  It  on  notra  and  accoimts  for  the 
buGdness  transacted  at  the  BnxAlyn  bouae, 
$88,371.82,  and  on  notes  and  open  accounts 
for  bnslnesfl  done  at  the  Murray  street  hooae. 
$61^.24,  making  a  total  of  988,836.06;  tbat 
the  TSlne  of  the  merchandte  In  this  state, 
owned  by  the  relator,  which  was  at  the  Brook- 
lyn bouse,  amounted  to  $133.81&71,  and  that 
■wbidb  was  at  the  Murray  street  house,  to 
$101451.80,  making  a  t»tal  of  $2S4,770.G1; 
that  the  value  of  its  plant  and  machinery  Id 
the  state  was  $38,687.89;  tiiat  ttie  value  of 
Its  safes,  fixtures,  and  furniture  at  the  Brook- 
lyn bouse  was  $1,232.78,  and  at  the  Murray 
street  house,  $2,0^80,  making  a  total  of  $3,- 
20SJBS;  that  the  Brooklyn  house  bad  cash  on 
band  and  In  bank,  $4,31&77,  and  the  Mum^ 
street  house  bad  In  cash  and  In  bank,  $848.- 
55,  making  a  total  of  $4,667.82;  and  tiiat  there 
were  Mis  and  accounts  payable,  incurred  toe 
items  Included  In  the  sales  and  assets  enumer- 
ated, which  were  due  from  the  Brooklyn 
house,  amounting  to  $16,5S&13,  and  from  the 
Murr^  street  house  to  $1%295.64,  making  a 
total  of  ^!8;8S3.77.'  Thus,  It  appears  from 
the  rdator's  verified  statemrat  that  Its  prop- 
erty In  tiie  cities  of  New  York  and  Brooklyn 
was  of  the  vahie  of  $371,256.86,  and  that  aft- 
er deducting  the  Uabfflties  mentioned,  $8^- 
4Q2.S8  was  the  net  value  of  the  relator's 
property.  It  was  substantially  toe  this  sum 
that  tbe  commissioners  assessed  the  relatw. 
The  special  term  deducted  from  that  assess- 
ment the  amount  of  the  notes  and  accounts 
wlildi  were  receivable  at  the  Mnzray  street 
house,  and  tbe  value  ot  the  merchandise 
tiiereln,  wblch  amounted  to  tbe  sum  of 
01A.04,  upon  the  theory  th^  those  items  did 
not  constttnte  property  within  tbls  state  which 
was  assessable  against  tbe  relator;  thus  leav- 
iDg  the  amount  $189,408.96.  Upon  appeal  to 
the  appeUate  division,  that  court  held  that 
the  amount  of  the  notes  and  accounts  owing 
tbe  bnsUiess  at  tbe  Mutray  street  house  was 
Improperly  deducted,  and  that  It  Aonld  be 
added  to  the  $189,408196;  thus  making  the 
amotmt  of  the  assessment,  as  corrected  by 
tbat  court,  $240,872.20. 

Charles  J.  Hardy,  for  relator.  James  M. 
Ward,  for  defendants. 

MARTIN,  J.  (after  stating  tbe  facts).  The 
appeals  In  this  case  present  two  questions. 
One  is  whether  the  appellate  division  cor- 
rectly held  that  tbe  value  of  the  notes  and 
accounts  owing  to  the  relator  for  property 
sold  at  tbe  Murray  street  bouse  was  prop- 
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eriy  Included  In  Its  aa&eisment  Hie  second 
is  whether  the  goods  aod  merchandise  in  Its 
store  on  Murray  street  were  pn^rly  assess- 
ed. The  relator  daims  that  neither  was  the 
proper  subject  of  assessment  in  this  state, 
while  tiie  defendants  contend  that  both  should 
be  Included.  The  contention  of  the  relator, 
that  the  appellate  division  erred  In  restMing 
tlie  assessment  as  to  Its  bills  receirable  for 
property  sold  at  the  New  York  house,  can- 
not be  sustained.  A  contrary  doctrine  was 
held  in  People  v.  Barker,  23  App.  DIt.  624, 
48  N.  Y.  Sopp.  563;  and  that  case  was  af- 
firmed by  this  court  on  the  prevalUnff  opin- 
ion of  the  court  below  (165  N.  Y.  666.  49  N. 
B.  1103).  so  that  the  validity  of  that  assess- 
ment is  not  an  open  question  In  this  court. 

This  brings  ns  to  the  consideration  of  the 
second  question.  The  statute  under  which 
this  assessment  was  made  provides:  "Non- 
residents of  the  state  doing  business  in  the 
state,  either  as  principals  or  partners,  shall  be 
taxed  on  the  capital  invested  In  such  business 
as  personal  property,  at  the  place  where  such 
business  Is  carried  on,  to  the  same  extent  as 
if  they  were  residents  of  the  state."  Laws 
189G,  c.  90S,  f  7.  This  Is  a  substantial  re- 
enactment  of  section  1  of  chapter  3t  of  the 
Laws  of  1855.  The  latter  statute  has  been 
the  subject  of  adjudication  by  this  court  In 
at  least  two  cases.  In  People  v.  Commission- 
ers of  Taxes,  23  N.  Y.  242,  it  was  held 
that  the  goods  of  a  nonresident,  sent  to  this 
state  for  the  purpose  of  sale,  without  rein- 
vestment of  the  proceeds,  were  not  liable  to 
taxation  under  the  statute  of  1855,  and  that 
that  act  was  designed  to  reach  the  capital  of 
nonresidents  employed  within  the  state  in  a 
continuous  business,  and  not  property  sent 
here  only  as  to  a  market  for  sale.  In  the 
discussion  of  the  question  in  that  case.  It 
was.  In  effect  said  that  the  statute  was  fa- 
tended  to  apply  to  foreign  corporations— par- 
ticularly to  insurance  companies— who  estat)- 
llsh  agencies  in  the  city  of  New  York  f<»:  the 
transaction  of  their  corporate  business,  and 
to  persons  who  were  engaged  in  business  In 
New  York,  having  large  amounts  of  prop- 
erty in  the  state,  which  escaped  taxation  un- 
der the  rule  that  personal  property  Is  deem- 
ed to  follow  the  person  of  the  owner.  In 
People  V,  Barker,  5  App.  Dlv.  246,  39  N.  Y. 
Supp.  151,  affirmed  by  this  court  149  N.  Y. 
623,  44  N.  E.  1128,  It  was  held  that  a  foreign 
corporation  which  had  Its  principal  office  and 
manufactory  In  Cleveland,  Ohio,  and  sent  its 
manufactured  goods  to  a  salesroom  in  New 
York  for  sale,  Hie  proceeds  of  which,  except 
a  small  amount  to  pay  Its  office  expenses, 
were  remitted  to  Cleveland,  was  not  liable 
to  assessment  for  the  amount  of  the  goods 
usually  kept  on  hand.  If  the  facts  In  this 
case  are  like  those  in  the  cases  to  which  we 
have  alluded.  It  follows  that  the  judgment 
of  the  appellate  division  must  be  affirmed. 

The  record  In  this  case  discloses  that  one  of 
the  directors  of  the  relator,  and  the  managerof 
the  Murray  street  house,  tatlfled  that  the  re- 


lator was  Incorporated  under  the  laws  of  the 
state  of  Pennsylvania;  that  its  home  office 
was  in  Pittsburg;  that  he  was  in  business  in 
the  state  of  New  York,  and  had  filed  with 
the  comptroller  of  the  state  copies  of  the  cer- 
tificate of  Incorporation  of  the  relator,  giving 
the  name  of  the  company,  Its  purposes  of 
transactUig  business,  and  where  the  business 
of  the  company  and  Its  office  In  this  state 
are  located;  that  the  certificate  Indicated 
the  prlnclpfU  place  of  business  as  being  at 
No.  46  Murray  street;  in  the  city  of  New 
York,  and  did  not  indicate  any  other  place 
of  transacting  business  in  this  state;  that 
the  company  was  engaged  In  the  manufac- 
ture and  sale  of  corks;  that  in  the  house  at 
Brooklyn  corks  were  manufactured  from  the 
raw  material,  and  sold  from  there,  while  In 
the  Murray  street  house  the  goods  wrae  prin- 
cipally manufactured  in  Pittsburg,  and  s^t 
here  for  sale;  and  that  no  manufacturing  was 
done  in  New  York  City.  Section  15  of  the 
general  corporation  law  (Laws  1892,  c  687) 
provides  that  no  foreign  or  other  than  mon- 
eyed corporation  shall  do  business  In  this 
state  without  having  first  procured  from  the 
secretary  of  state  a  certificate  that  it  has 
complied  with  all  the  requirements  of  law  to 
authorize  it  to  do  business  In  the  state,  and 
that  no  foreign  stock  cMporatlon  dc^g  busi- 
ness here  without  such  certificate  shall  main- 
tain any  action  upon  any  contract  made  by 
it  here  until  It  has  complied  with  the  law. 
This  statute  then  declares  that  before  grant- 
ing such  certificate  the  secretary  of  state 
shall  require  sudi  corporation  to  ffie  in  his 
office  a  sworn  copy  of  Its  <diarter  or  certifi- 
cate of  Incorporation,  and  a  8tat»nent,  un- 
der its  corporate  seal,  particularly  setting 
forth  the  business  or  objects  of  the  corpora- 
tion which  It  Is  engaged  in  carrying  on,  or 
which  it  proposes  to  carry  on,  within  the 
state,  and  a  place  within  the  state  which  Is 
to  be  Its  principal  place  of  business,  and  des- 
ignating a  person  upon  whom  process  against 
the  corporation  may  be  served  within  the 
state  In  the  manner  prescribed  by  Code,  i  16. 
This  evidence  shows  quite  distinctly  not  only 
that  the  relator  Intended  to  do  business  as  a 
corporation  within  the  state,  but  that  It  In- 
tended that  its  principal  place  of  business 
should  be  at  45  Murray  street,  In  the  city  of 
New  York.  This  evidences  a  plain  intent  on 
the  part  of  the  corporation  and  Its  officers 
to  establish  a  continuous  business  in  the  city 
of  New  Yorkj  and  not  one  of  a  temporary 
character.  The  distinction  between  this  case 
and  the  cases  to  which  we  have  referred  lies 
in  the  fact  that  It  was  the  purpose  and  In- 
tent of  the  relator  to  establish  a  permanent 
and  continuous  business  In  the  state  ot  New 
York,  which  Included  both  the  manufacture 
and  the  sale  of  goods  manufactured,  and  in 
the  fact  that  it  designated  Its  principal  place 
for  the  transaction  of  such  business  as  45 
Murray  street.  In  the  city  of  New  Yi>rk.  It  Is 
true  that  a  large  portion  of  the  property  sold 
at  the  Murray  street  house  was  manufac* 
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ttiied  In  Plttitnui^  ytt  ft  alao  Mid  merduin- 
dtee  manneactared  In  this  atate.  Under  these 
circumstancee,  we  are  of  the  optnlon  that  tia 
commlsalonen  wez«  Jastlfled  In  liold&ig  tbat 
the  rehitor  had  InTested  bk  ttils  atete  an 
amount  equal  to  the  Tahie  ot  Ihe  merehandlae 
It  had  «L  hand,  and  that  It  was  Inrested  for 
the  purpose  of  carrying  on  a  somewhat  per- 
manoit  and  contbitioas  bnstness  here.  Thus, 
this  case  Is  cle&rly  dlsHngnlshaWe  from  the 
«ases  to  which  we  have  adnrted.  We  think 
the  commissions  were  jastlfled  In  Inc^udliiff 
In  the  rotor's  assessment  the  ralae  of  1^ 
merdiandlse  tm  hand  at  Its  Murray  street 
honse,  as  wdl  as  the  amoont  of  the  notes  and 
accounts  owing  to  tt  for  property  sold,  and 
that  the  appellate  division  erred  In  refusing 
to  restore  the  assessment  to  Its  tnigtnal 
amount  The  order  of  the  appellate  dWislMi 
ahonld  be  modified  by  restoTlng  the  assess- 
ment of  the  relator  to  Its  original  amount  as 
fixed  by  the  defendants,  and,  as  so  modified, 
affinned,  without  costs  to  either  party.  All 
■ooncur.  Ordered  acccodlngly. 


<n4  ni.  MT) 

BARLOW  T.  BOBINSON. 
(Supreme  Court  of  Illiaois.  June  18. 1888.) 
Vmawm  aw  Puroh&see— Notiob— iKrAvrfr— 

lUTiriCATIOH. 

1.  Hi*  T«Ddee  of  lands  in  posseflsiOD  of  a 
-third  penion  under  a  bond  for  deed  from  an  In- 
lant  ts  chargeable  with  notice  of  afflrmaijce  of 
41ie  tmnd  t>7  the  infant  on  coming  of  age. 

2.  Where  one  baring  giren  a  bond  for  deed 
<!uriuK  infancy  told  the  vendee,  after  coming  of 
Age.  taat  she  would  not  convey  the  land  to  an- 
other nnleas  the  vendee  failed  to  perform  his 
<K)ntractt  and  afterwards  demanded  an  advance 
payment  from  him,  she  affirmed  the  bond. 

Appeal  from  dicnlt  court,  Fulton  county; 
John  J.  Olenn,  Judge. 

Ejectment  by  Jeue  E.  Barlow  against 
Charles  F.  BoUnson.  Judgment  for  defend- 
ant, and  plalntiiE  appeals  AfflnnM. 

OhlperfieU,  Grant  A  Chiperfldd,  for  BjfffA- 
Saat  Klnsey  Thomas,  for  appdlee. 

BOGOS,  J.  This  waa  ejectment  brought 
by  the  appellant  against  tbe  appellee.  The 
declaration  alleged  appellant  was  the  owner 
In  fee  and  entitled  to  the  possession  of  a  cer- 
tain described  part  of  the  8.  W.  %  of  section 
452,  township  8  N.,  range  2  B.,  In  Fulton  coun- 
ty, and  that  appellee  unlawfully  withheld  the 
posaesaloD  thereof  from  him.  A  trial  before 
4be  court,  the  Intervention  of  a  Jury  being 
walTed  by  the  parties,  resulted  in  a  finding 
.and  Judgment  for  the  defendant,  the  appellee. 
The  parties  dalm  title  from  a  common  source, 
via.  the  title  which  rested  In  one  Cora  B. 
Vandecar,  afterwards  Cora  B.  Lewis.  On 
the  24th  day  of  November,  1804,  the  said 
■Cora  B.  Vandecar  contracted  to  sell  the  land 
In  qnestlon  to  the  appellee  and  executed  a 
Ixmd  obligatbig  hera^  to  conr^  the  same  to 
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him  when  certain  deterred  payments  sped- 
fled  In  the  hood  should  have  been  made  by 
the  appellee,  who  made  a  cash  payment,  and 
at  once  entered  mto  actual  possesskm  under 
the  bond.  At  the  time  of  the  execution  of  the 
tKmd  tbe  said  Cora  had  not  anrlvefl  at  her 
majority.  Subsequently,  and  while  yet  a 
minor.  She  Intermarried  with  one  O.  0.  IjOWIs. 
She  arrlTSd  at  the  age  of  IS  years  on  Hie 
eth  day  of  December,  189S.  On  the  14th  day 
of  January,  1696,  she  and  her  husband  ex- 
ecuted and  deliTored  to  the  appdlant  a  war* 
ranty  deed  purporting  to  coavey  to  him  the 
premises  in  questioa.  Appdlee  was  then  In 
the  actual  and  opm  possession  nt  the  pron- 
Ises,  holdbig  the  same  un^  the  bond  for  a 
deed,  executed,  as  before  mentioned,  by  the 
said  Cora  B.  Vandecar,  now  Lewis.  Appd- 
lee  contended  that  the  said  Oora,  aftar  she  ar* 
rived  at  tbe  age  of  18  years,  and  b^ow  she 
executed  Uie  deed  to  appelant  ratlfled  and 
confirmed  the  sale  of  the  land  to  him,  and 
recognised  and  acknowledged  the  bond  ez< 
ecnted  during  her  minority  to  be  a  valid  and 
subsisting  contract  The  contract  and  bond 
of  the  said  Oora  was  v^ridaUe  only,  not  void, 
and  became  valid  and  effectual  If  ratlfled  and 
afllrmed  by  her  after  reaching  her  majority. 
The  appellee  was  In  the  open  and  actual  pos- 
session of  the  land  when  the  a^jtdlant  receiv- 
ed the  deed  ^m  the  said  Cora  B.  Lewis.  It 
Is  familiar  law  that  the  appellant  was  bound 
to  Inquire  as  to  the  rights  and  Interests  of  ap- 
pellee in  the  land,  and  he  is  chargeable  with 
notice  and  knowledge  of  all  facts  rating  to 
the  title  which  he  might  have  ascertained 
had  he  made  such  Inquiry.  The  possession  of 
the  appellee  operated  to  charge  the  appellant 
not  only  with  notice  of  the  execution  of  the 
bood  for  a  deed,  but  also  with  notice  of  any 
act  of  ratification  or  affirmance  thereof.  Mor- 
rison V.  Kelly,  22  IlL  600;  Bank  v.  Godfrey. 
23  lU.  531;  Truesdale  v.  Ford,  37  IlL  210; 
Black  V.  HUls,  36  111.  376;  Flint  v.  Lewis,  61 
la  280;  16  Am.  &  Eng.  Bnc.  Law,  800. 

The  appellee  was  not  In  default  In  the  per- 
formance of  any  of  the  obligations  of  the  con- 
tract set  forth  in  the  bond,  and,  if  the  bond 
was  affirmed  and  ratlfled  by  the  said  Cora 
after  she  arrived  at  her  majority,  and  before 
she  conveyed  to  appellant,  the  bond.  Its  af- 
firmance, and  the  possession  of  tbe  ap[>ellee 
constituted  a  complete  defense  to  the  action  of 
ejectment  The  contention  Is  then  reduced  tc 
the  single  question  whether  the  said  Cora 
after  she  became  of  age,  and  before  she  made 
the  conveyance  to  the  appellant  ratlfled  and 
aflJrmed  the  contract  and  bond  entered  into 
while  she  was  a  minor.  The  appellee  testified' 
That  after  the  said  Cora  arrived  at  her  ma- 
jority he  beard  that  appellant  was  endeavor- 
ing to  get  her  to  convey  the  land  to  blm.  and 
that  he  (appellee)  went  to  see  her  for  the  pur- 
pose of  ascertaining  whether  she  Intended  to 
abide  her  contract  with  him.  That  he  met 
her.  and  said  to  her:  "  This  is  that  bond  for 
a  deed.  Are  you  going  to  stand  by  yoor 
agreement^  and  make  me  a  deed  when  the 
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time  comes?  She  said:  1  will  do  It,  but  I 
would  like  to  have  some  money.'  I  said:  'All 
right  There  will  be  some  money  due  on  the 
6th  day  of  December  next  If  you  need  the 
money  now,  I  will  advance  that  to  you  ahead.' 
She  said:  'I  will  be  down  to  your  place  with- 
in a  week.  Ted  [her  husband]  and  I  will  be 
down,  and  we  will  flx  the  whole  matter  up.' " 
It  was  proren  that  within  one  week  from 
that  time  said  €ora  wrote  the  following  let- 
ter to  appellee  and  sent  It  to  him  by  her  hus- 
bajid,  rlz.:  "Berwick,  BI.,  Dec.  31,  '95.  Mr. 
C.  F.  Robinson,  EllisvUle,  111.:  Will  you 
pleaae  let  Ted  hare  (550?  It  will  be  a  great 
accommodation,  as  I  want  the  money  very 
much.  Cora  B.  Lewis."  Appellee  testified  he 
offered  to  advance  a  smaller  sum  on  the  Ist 
of  March  thereafter,  and  the  husband  said 
that  would  do,  and  went  away.  The  version 
of  Mrs.  Lewis  as  to  the  conversation  was: 
"He  [appellee]  had  a  paper  in  his  hand,  and 
said  something  about  Barlow  [appellant],  and 
I  said:  'I  have  made  no  arrangement  with 
Barlow  at  all.  I  have  nothing  to  do  with 
him.'  That  was  all  the  conversation.  I  had 
made  no  deed  to  Barlow,  and  did  not  Intend 
to.  If  Mr.  Itoblnson  [appellee]  came  and  filled 
his  contract,  I  should  fill  mine.  •  •  •  i 
wrote  to  him  to  send  me  $650  or  $500,  by  my 
husband;  but,  if  my  husband  bad  any  con- 
versation about  the  land,  I  don't  know  any- 
thing about  It"  This  conversation  occurred 
on  the  24th  day  of  December,  1895,  and  the 
letter  asking  appellee  to  pay  $550  was  dated 
December  31,  and  the  deed  to  appellant 
was  executed  on  the  14th  day  of  January, 
1896.  The  appellant  asked  the  court  to  hold 
the  following  proposition  as  a  correct  expres- 
sion of  the  doctrine  of  ratification,  to  wit: 
"(5)  That,  in  order  to  constitute  a  ratifica- 
tion of  acts  done  in  infancy,  the  act  relied 
upon  as  a  ratification  must  be  performed  with 
a  full  knowledge  of  its  consequences,  and 
with  the  intention  to  ratify  what  is  known 
to  be  voidable."  The  court  held  the  proposi- 
tion to  be  correct  and  no  other  proposition 
bearing  upon  the  point  was  presented.  There- 
fore the  question  Is  whether  the  evidence  was 
sufficient  to  constitute  a  ratification  within 
the  rule  declared  by  the  proposition,  for  the 
reason  that  the  aH>ellant  having  requested 
the  court  to  so  declare  the  law,  cannot  be 
heard  now  to  question  the  correctness  of  it 
The  appellee  and  Mrs.  Lewis  were  the  onl; 
witnesses  who  gave  testimony  with  relatlor 
to  the  conversation  between  them.  The  sub- 
ject of  that  conversation,  according  to  the 
testimony  of  both  of  them,  was  whether  f 
was  the  Intention  of  Mrs.  Lewis  to  carry  out 
her  contract  with  the  appellee,  or  to  disaffirm 
the  same,  and  sell  the  land  to  the  appellant. 
It  Is  therefore  clear  she  knew  it  was  within 
her  power  to  avoid  the  obligations  of  her 
bond.  According  to  her  version  of  the  convert 
saUon,  she  did  not  Intend  to  convey  to  the 
appellant  except  in  the  event  the  appdlee 
should  refuse  to  perform  his  contract  Ap- 
pellee testified  she  said  she  Intended  to  folfiU 


her  contract  with  him,  but  that  she  needed 
some  money,  and  wanted  him  to  make  some 
paymeit  In  advance  of  the  maturity  of  any 
payment  provided  for  by  the  bond.  She  de- 
nied that  she  said  she  Intended  to  be  govern- 
ed by  and  carry  out  her  contract  set  forth  in 
the  bond,  or  ^at  she  asLed  the  appellee  to 
advance  her  any  sum  upon  the  purchase  price 
of  the  land.  It  was  abundantly  proven  and 
admitted  that  within  a  week  after  the  con- 
versation she  wrote  a  note  to  the  appellee, 
requesting  him  to  make  an  advance  payment 
upon  the  purchase  price  of  the  land,  and  sent 
such  note  by  her  husband,  for  the  purpose 
of  procuring  some  part  of  the  purchase  price 
of  the  land.  Thia  note,  wlUi  the  action  of 
Mrs.  Lewis  In  causing  the  same  to  he  sent 
to  the  appellee,  is  consistent  only  with  the 
version  given  by  the  appellee  of  the  conver- 
sation, and  Inconsistent  with  the  version 
given  by  Mrs.  I^wis.  We  think  the  circuit 
court  was  Justified  In  concluding  that  Mrs. 
Lewis  intended  to  ratify,  and  did  ratify,  her 
bond,  and  that  the  appellant,  at  the  time  he 
received  the  deed  from  her  to  the  land  tu 
question,  was  chargeable  with  notice  of  such 
affirmance.  The  Judgment  of  the  circuit  court 
Is  correct,  and  will  be  affirmed.  Judgment 
affirmed. 


<174  111.  s»> 

THOMPSON  V.  OWEN  et  al. 

(Snpr«ne  Court  of  Illinois.  June  18.  1S9&) 

Wills— EzKct'TioN—EviDEMci— Imps*  cBi  so 
Witness. 

1.  On  appeal  to  drcnit  court  from  refusal  o£ 
probate  of  trill,  the  attestation  clause,  contain- 
ing full  recitals  of  due  execution,  la  competent 
to  prove  the  will,  though  the  peraons  whose 
names  are  signed  as  witnesses  merely  acknowl- 
edge the  genuineness  thereof,  and  state  that 
they  have  no  recollection  as  to  the  will;  Ber. 
St.  c.  148,  I  13,  providing  that  on  such  appeal^ 
the  will  may  be  supported  by  any  evidence  com- 
petent to  establish  a  will  in  chancery. 

2.  Rev.  St.  c.  14&  i  7,  providing  that  the  cer- 
tificate of  the  oaths  of  the  witnesses  at  the 
"first  probate'*  shall  be  admissible  on  hearing 
of  bill  to  contest  a  will,  does  not  make  compe- 
tent, on  hearing  of  petition  for  probate  or  on 
appeal  to  circnlt  court  from  denial  thereof,  atS- 
davits  relative  to  execution  of  the  will  offered 
on  a  prior  application,  when  the  county  conrt 
admitted  the  will  to  probate;  the  petitioDW 
therefor,  on  appeal  therefrom  to  ue  tdrcnlt 
court,  and  before  hearing  therein,  having  dis- 
missed tiie  application,  so  that  the  order  ad- 
mitting to  proDate  was  blotted  oat. 

3.  Affidavits  of  attesting  witnesses  used  oa 
first  application  for  probate  may  be  used  on 
hearing  in  the  circuit  court  on  appeal  from 
denial  of  second  sppHcation,  where  having  a 
tendency  to  contradict  their  testimony  on  sudt 
hearing;  petitioner  having  a  right  to  impeach 
such  witnesses,  because  obliged  by  Rev.  aU  c. 
14S,  H  2,  13,  to  caU  them. 

Appeal  from  circuit  court,  Hancock  eountj; 
Charles  J.  Scofield,  Judge. 

Petition  of  Mary  A.  Thompson,  opposed  by 
Letha  J.  Owen  and  others,  for  probate  of  will 
of  Thomas  J.  Thompson,  deceased,  was  de- 
nied by  the  county  and  circuit  courts,  and  pe- 
titioner appeals.  Reversed. 


Digitized  by  Google 


lU.)  THOMFSOK  T.  OWEN.  1047 


John  B.  Risse  A  Son,  for  appellant.  O'Har- 
ra,  Scofield  &  HartzeU,  for  appelleeaj 

BOOGS,  J.  The  ^pellant  filed  In  the  coun- 
ty court  of  Hancock  county  an  Itistmment  in 
writing  purporting  to  the  last  will  and  testa- 
ment of  Thomas  J.  Thompson,  deceased,  and 
Also  filed  her  petition  praying  that  the  said 
instrument  might  be  admitted  to  probate.  A 
hearing  was  bad,  and  the  county  court  refused 
to  admit  the  instrument  to  probate  as  the  will 
of  the  said  deceased.  The  appellant  appeal- 
ed from  this  order  of  the  county  court  to  the 
circuit  court  of  said  county,  and  in  the  said 
circuit  court  the  cause  was,  by  agreement  of 
the  parties,  submitted  to  the  court  without  the 
intervention  of  a  jury.  The  circuit  court  en- 
tered an  order  refusing  and  disallowing  the 
petition  of  the  appellant  that  said  Instrument 
be  admitted  to  probate,  and  the  appellant  has 
brought  the  cause  to  this  court  by  a  further 
appeal  from  the  said  order  and  Judgment  of 
the  circnlt  court. 

The  alleged  will  purported  to  begneath  and 
derise  all  the  real  and  personal  property  of 
the  said  deceased,  and  upon  its  face  appeared 
to  have  been  duly  executed,  with  all  the  for- 
malities provided  for  by  statute,  and  append- 
ed thereto  was  an  attestation  clause  contain- 
ing full  recitals  to  that  effect  The  attesta- 
Uon  clause  was  as  follows:  "The  within  In- 
strument, consisting  of  two  (2)  sheets,  or  four 
(4)  pages,  was  now  here  subscribed  by  Thom- 
as J.  Thompson,  the  testator,  in  the  presence 
of  each  of  us,  and  at  the  same  time  declared 
by  him  to  be  his  last  will  and  testament;  and 
we,  at  his  request  and  In  his  presence,  and  in 
the  presence  of  each  other,  sign  our -names 
hereto  as  attesting  witnesses,  this  6th  day  of 
January,  1893.  Arch  E.  McNealL  9.  M.  Ir- 
win." The  attesting  witnesses  were  pro- 
duced, and  each  tor  himself  testified  that  the 
signature  appended  to  the  attestation  clause, 
purporting  to  be  bis  signature,  was  his  true 
and  gfflinlne  signatnre;  each  of  them,  how- 
ever, testifying  he  had  no  recollection  of  sign- 
ing the  said  attestation  danse,  or  of  seeti^ 
the  deceased  sign  the  will,  or  that  the  de- 
ceased erer  a<Anowledged  the  same  to  be 
his  act  or  deed. 

It  was  proved  by  the  testimony  of  two  wit- 
nesses, and  not  denied  or  questioned,  that  the 
signature  to  the  will  was  the  true  and  genuine 
signature  of  the  deceased.  Thomas  J.  Thomp- 
son. The  body  of  the  will  and  the  attesta- 
tion clause  were  both  In  the  handwriting  of 
David  E.  Mack.  Judge  of  the  county  court  of 
said  Hancock  county.  It  appeared  from  the 
testimony  of  Judge  Mack  that  the  deceased, 
who  resided  at  Bowen,  in  said  county  of  Han- 
cock, about  two  years  before  his  death  came 
to  the  office  of  the  witness  in  Carthage,  In  said 
county,  and  requested  and  directed  him  to 
prepare  the  will  In  accordance  vith  his  wish- 
es. whlf*h  he  then  fully  made  known  to  the 
witness.  The  witness  testified  he  advised  the 
deceased  as  to  the  requirements  of  the  statute 
with  relation  to  the  execution  of  wills,  and 


gave  him  full  and  explicit  directions  as  to  the 
mode  and  manner  In  which  the  Instrument 
should  be  signed,  executed,  and  witnessed; 
that  he  afterwards,  on  the  same  day,  wrote 
the  Instrument  (Including  the  attestation 
clause)  oflTered  as  the  will,  and  sent  it  by  mail 
to  the  said  deceased,  at  Bowen.  This  witness 
identified  the  Instrument  offered  as  being  the 
one  so  prepared  and  written  by  him.  It  was 
also  proven  that  the  deceased  delivered  the  In- 
strument purporting  to  be  his  last  will  and 
testament  to  one  Geotge  Nash,  a  banker  re- 
siding and  doing  buslpess  in  Bowen,  and  re- 
quested him  to  preserve  and  safely  keep  the 
same,  and  that  said  Nash  produced  the  in- 
strument after  the  death  of  said  Thompson. 

The  court  rejected  from  consideration  the 
recitals  of  the  attestation  clause  as  t>elng  In- 
competent The  will  bore  the  genuine  sig- 
nature of  the  alleged  testator;  the  attesting 
clause  recited  full  compliance  with  all  the  re- 
quirements of  the  statute  with  relation  to  the 
execution  of  the  will,  and  bore  the  genuine 
signatures  of  the  attesting  witnesses;  no  evi- 
dence appeared  tending  to  disprove  the  ob- 
servance of  any  requirement  of  the  statute; 
circumstances  were  proven  corroborative  of 
due  execution;  the  attesting  witnesses  were 
produced,  Identified  their  signatures  to  the 
attesting  clause,  and  gave  no  testimony  tend- 
ing to  contradict  anything  recited  In  said 
cl&use,~«nd  in  such  state  of  circumstances  we 
think  the  attesting  clause  was  competent  to 
be  received  in  evidence,  and  to  be  considered 
in  connection  with  the  testimony  of  the  two 
attesting  witnesses  on  the  question  of  the  exe- 
cution of  the  win  by  the  said  deceased.  Such, 
of  course.  Is  not  the  rule  when  a  will  is  pre- 
sented to  the  county  court  for  probate,  and 
the  attesting  witnesses  are  present  In  that 
court,  and  under  no  disahllity;  for  the  rea- 
son that  it  Is  expressly  provided.  In  order  to 
authorize  a  county  court  to  admit  a  will  to 
probate,  the  execution  of  the  will  shall  be 
proven  by  two  or  more  credible  witnesses,  de- 
claring, on  oath  or  affirmation,  they  were 
present  and  saw  the  testotor  sign  the  said  will 
In  their  presence,  or  that  the  testator  acknowl- 
edged to  them  that  the  Instrument  purport- 
ing to  be  his  last  will  was  his  act  and  deed. 
Rev.  St  c.  148,  {  2,  entltied  "Wills."  But 
it  Is  also  opressly  provided  by  section  13 
of  the  same  chapter  tiiat  If  the  probate  of 
any  will  shall  have  been  refused  by  any  coun- 
ty court,  and  an  a|q)eal  shall  have  been  taken 
fn»n  such  order  of  the  county  court  to  the 
circuit  court,  it  riiall  be  lawful  for  the  party 
seeking  probate  of  such  will  to  support  the 
same,  on  the  hearing  la  the  circuit  court,  by 
any  evidence  eompetent  to  estobllsb  a  wUI  in 
<^ncery. 

There  18  abundant  authority  for  the  view 
we  have  apressed  that  an  attestation  clause 
which  the  attesting  witnesses  to  a  will 
swear  bears  their  signatures  Is  competent 
evidence  tending  to  establish  the  due  execu- 
tion of  the  wUI  In  chancery,  when  the  only 
defect  in  the  proof  of  the  execution  Is  that 
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tbe  BabMriblng  wttaesses  are  unable  to  rec- 
ollect tbat  all  the  formalities  prescribed  by 
tbe  statDte  and  recited  In  tbe  attesting 
danse  were  actually  compiled  wltli.  in  1 
Jarm.  WOte  (6tb  Ed.)  12S.  124,  It  Is  said  tbat 
"failure  of  memory  on  tbe  part  of  witnesses 
will  not  apset  the  wlU,  where  the  attestatlor 
fdauae  IS  snfficlent";  clttaig  many  cases. 
Also,  In  1  Bedf.  Wills  (4th  Ed.)  p.  128.  It  Is 
■aid:  "It  seems  to  be  well  settled  that,  In 
tbe  absence  of  all  proof,  the  witnesses  being 
deceased  or  not  in  a  condition  to  give  testi- 
mony, the  presnn^on  omnia  rite  acte  will 
arise,  as  in.  ordinary  cases.  •  •  •  And, 
where  the  attestetion  danse  contains  all  tbe 
particulars  of  a  good  execution,  It  will  al- 
ways be  prima  fade  evidence  of  due  execu- 
tion, and  will  often  prevail  over  the  testi- 
mony of  the  witnesses  who  give  evidence 
tending  to  show  that  some  of  the  requisites 
were  omitted."  The  text  Is  supported  by 
many  authorities  dted,  and  It  Is  further  said 
In  note  26,  on  page  238,  tbat  "the  mere  tor- 
getCulness  of  the  witnesses  of  tbe  facts  cer- 
tified In  the  attestetlon  clause  is  not  regard- 
ed as  any  obstmction  to  granting  probate  of 
the  wlU."  To  the  same  effect  see  Schouler, 
Wills,  M  847,  84a 

In  Abbott  T.  Abbott.  41  Mich.  fi40^  2  N.  W. 
810,  Where  one  of  the  attesting  wltne«Ks 
failed  to  remember,  and  could  not  therefore 
testify,  that  all  the  formal  requisites  re> 
quired  tbe  statute  to  be  observed  luul 
been  complied  wltii,  tbe  late  CBilef  Justice 
Gampbdl  said:  "But  we  know  of  no  rule  of 
law  which  makes  liie  probate  of  a  will  de> 
pend  upon  tbe  recollection,  or  even  the  ve- 
radty,  of  a  subscribing  witness.  The  law, 
for  wise  and  obvious  reasons,  requires  such 
Instruments  to  be  executed  and  attested 
with  such  precautions  as  will  usually  guard 
against  fraud.  But,  If  the  forgetfulness  or 
fraud  of  a  sulwcrlbing  witness  can  Invali- 
date a  will.  It  would  be  easy,  in  many  cases, 
to  use  such  artlflees  or  corruption  as  would 
render  the  best  will  nugatory.  Their  evi- 
dence Is  not  conduslve  dther  way,  ma  does 
the  law  presume  that  they  are  more  or  less 
truthful  than  others.  It  presumes  they  had, 
when  they  signed,  full  knowledge  of  what 
they  were  doing,  and.  In  case  they  are  dead, 
their  attestetlon,  when  proved.  Is  prima 
fade  evidence  that  all  was  done  as  It  should 
be." 

In  New  Jersey  (McOurdy  v.  Neall,  42  N.  J. 
Eq.  338,  7  Ati.  666)  It  was  said:  "The  at- 
testation clause  Is  perfect  and  the  execu- 
tion  to  which  the  witnesses  thus  certify  and 
attest  Is  an  exact  compliance  with  the  stat- 
ute. Under  such  circumstances,  the  court 
must  have  clear  proof  to  warrant  the  con- 
clusion that  tbe  will  was  not  duly  executed. 
Wright  V.  RogerB,  L.  R.  1  Prob.  &  Div.  678. 
In  Allaire  v.  Allaire,  37  N.  J.  Law,  312,  It  Is 
laid  down  that,  if  tbe  attestation  clause  Is 
perfect,  and  shows  on  Its  face  that  all  the 
forms  required  by  tbe  statute  have  been 
complied  with,  and  the  subsoiblng  witness- 


es^ when  caned,  admit  thdr  signatures,  but 
through  defect  of  memoi7,  or  tot  any  otiwr 
reason,  fail  to  testify  to  the  due  ezecuUim 
of  the  irill,  it  may  be  estsUlshed  on  the  pre- 
sumption arising  from  flie  form  of  the  at- 
testing clause,  unless  there  be  affirmative 
evidence  given  to  disprove  Ito  statements,* 
In  Tappen  v.  Davidson,  27  M.  J.  Bq.  468,  it 
waa  held  that  it,  in  sudk  case,  it  be  ntody 
doubtful,  from  tiie  evidence,  whether  the 
stetutory  requisites  have  been  compiled 
with,  the  presumption  arising  from  tbe  at* 
testetlon  clause  is  not  overcome.  In  tills 
case  the  evidence  is  by  no  means  such  as  to 
dls^ove  the  stetemente  in  the  attestatlim 
danse." 

In  New  Tork  (In  re  Kdlum's  WlU,  62  V.  T. 
617)  it  was  said:  "If  the  attestetlon  dause 
is  full,  and  tbe  signatures  gamine,  and  tiie 
circumstances  corroborative  of  due  execu- 
tion, and  no  evidence  di^roving  a.  ouai^ 
ance  in  any  particular,  -the  presumpti<m  may 
be  lawfully  indulged  that  all  the  provisions 
of  tiie  stotute  are  complied  with,  although 
the  wltneases  are  unable  te  recollect  tbe  e»- 
cution  or  what  took  place  at  the  time.  In 
proportion  to  tbe  absence  lO.  mematj  ahould 
care  and  vigilance  be  oerdsed  In  examining 
tbe  facte  to  prevoit  fraud  and  imposition: 
but,  if  the  drcumstances  of  good  faith  and 
taitellir^ince  of  the  witnesses  satisfy  tbe 
Judgment  tbat  tilie  statute  has  been  com* 
plied  with,  thwe  is  no  rule  of  law  to  ^e> 
vent  admitting  tbe  will  to  probate;  and  tUs 
accords  with  the  authorities  in  this  state. 
Lewis  V.  Lewis,  11  N.  Y.  230;  Orser  v.  Ctorser, 
24  N.  Y.  01;  Peck  v.  Gary,  27  N.  Y.  8;  Trus- 
tees V.  Oslhoun,  as  N.  Y.  422;  Chaffee  v. 
Missionary  Convention,  10  Palge^  86." 

la  Jauncey  t.  ahome,  2  Barb.  Ol  40; 
Cfaancdlor  Walwwth  said:  *it  Is  a  very  dif- 
ferent quMtion,  however,  whether,  to  sus- 
tain and  establish  tbe  validity  of  a  will,  the 
courts  should  hold  It  necesssry  tot  the  sub- 
scribing wttnesses  to  recollect  and  testify 
to  tbe  fact  that  all  the  formalities  prescrib- 
ed in  the  statute  were  actually  commied 
with;  for.  If  this  were  required,  very  few 
devises  of  property  would  be  supported  un- 
less the  testimony  of  the  wltaesses  was  tak- 
en and  perpetuated  soon  after  wills  attested 
by  them  were  made.  This,  In  many  cases, 
would  be  wbdly  impracticably  as  the  testa- 
tor frequoitly.  lives  many  years  after  he  has 
executed  bis  will;  and  where  there  is  good 
reason  to  suppose  that  tiie  will  has  been 
duly  executed,  and  that  no  fraud  or  want  of 
testam^tary  capacity  odsted  at  tbe  time  It 
vras  made.  Justice  to  the  dead,  as  well  as 
to  the  Uving,  requires  that  the  declared 
wishes  of  tbe  testator  should  not  be  defeat 
ed  by  the  Imperfect  recollections  of  att^t- 
Ing  witnesses,  or  by  reason  of  their  deaths 
or  removal  beyond  the  Jurisdiction  of  tbe 
state.  It  is  for  this  reason  that  the  meet 
liberal  presumptions  in  favor  of  the  doe 
execution  of  wills  are  sanctioned  by  tbe 
f»urte  of  Justice,  when,  from  lapse  of  time 
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or  othenrlBe.  It  naj  be  impOMdUe  to  gire  post 
tlTe  ertdenee  on  the  rabject**  Bee,  aleo, 
Peck  T.  Guy,  27  N.  T.  9,  and  In  re  OottreU's 
Will,  96  N.  Y.  880.  In  the  Peck  Oaae  Chief 
Jngtlce  Denlo  aald:  *'A  different  rule,  and 
one  which  would  require  the  wltneiaes  al- 
ways to  remember  and  be  able  to  state  af- 
flrmatlfdy  the  several  matters  required  to 
be  done,  would  render  wills  the  most  uncer- 
tain of  all  legal  butmmenta." 

Id  Wisconsin,  see  In  re  Meurer's  Will,  44 
Wis.  S92,  In  re  Lewis*  Will.  61  Wis.  101,  7 
N.  W.  sas^  and  In  re  O'Hagan's  Will,  78 
Wis.  78,  40  N.  W.  649.  In  the  latter  case, 
as  In  the  case  at  bar»  both  of  the  attesting 
witnesses  testlfled  that  the^  had  no  rectdlec- 
-tion  wfasteTer  of  signing  the  Instrument,  and 
could  testify  only  to  the  genntneness  of  thtir 
a^rnatures;  and  tiie  suineme  court  said  that 
"the  presnmptltm  arising  from  the  attesta- 
tion and  the  attestatim  clanse,  to  the  effect 
that  it  was  subscribed  by  the  witnesses  In 
the  presence  of  the  testator,  is  not  overcome 
by  proof;  hence  the  Instrument  was  prop- 
erly probated  as  the  last  will  and  testament 
of  Peter  O'Bagan."  See,  also,  to  the  same 
effect,  note  to  Welch  r.  Wdch,  15  Am.  Dec. 
126;  ma  V.  Edwards,  16  Gray,  91;  Pate^ 
Adm'r  t.  Joe,  3  J.  J.  Marsh.  116;  Clarke  t. 
Dnnnavant  10  Leigh,  13;  Griffith's  Ez'rs  t. 
Griffith,  6  B.  Mon.  Sll;  Lamberts  t.  Coc^ 
er's  Bsc'r,  29  Grat  61;  28  Am.  &  Eng.  Enc; 
T^w,  199  et  seq.  The  rule  seems  to  have 
been  the  same  In  England  both  before  and 
after  the  passage  of  Act  1  Vict  c.  26,  in 
183&   1  Jarm.  Wills,  e.  & 

It  Is,  however,  Insisted  this  view  cannot  be 
harmonised  with  the  declaration  of  this  court 
m  Dickie  V.  Carter,  42  IlL  376,  Orowley  v. 
Crowley,  SO  lU.  469,  and  Canats^  v.  Canat- 
sey,  180  111.  897,  22  N.  B.  595.  The  first  of 
these  cases  emunerated  four  things  which  it 
was  declared  most  concur  to  entitle  a  will  to 
probate,  (me  at  such  things  bdng  stated  as 
fcdlows:  "Two  witnesses  most  prove  that 
they  saw  the  testator  or  testatrix  sign  the 
will  in  their  presencs^  or  that  he  or  she  ac- 
knowledged the  same  to  be  his  or  her  act  and 
deed."  The  later  cases  cited  adopt  the  lan- 
guage oC  the  foimer  case  as  expressive  of  the 
true  rule.  It  Is  contended  the  true  Interpre- 
tation of  this  language  so  aqpla/ed  by  the 
court  In  Dickie  v.  Carter,  si^tra,  and  quoted 
with  aivroval  In  the  later  cases,  is  that  It 
must  be  "proved"  by  at  least  two  subscribing 
witnesses  .to  the  will  that  they  saw  the  tes- 
tator or  testatrix  sign  said  will,  or  that  It 
must  be  "proved"  by  said  two  subscribing 
witnesses  that  the  said  testator  or  testatrix 
acknowledged  the  will  to  be  his  or  her  act  and 
deed.  It  is  manifest  such  was  not  the  inter- 
pretation which  this  court  Intended  should  be 
given  to  the  language  In  question  In  Dickie  v. 
Carter,  supra  (the  case  In  which  the  language 
was  first  employed),  for  the  reason  that  in  that 
esse  the  will  was  held  to  have  been  legally 
and  duly  proven,  though  one  of  the  two  tm\h 
scribing  witnesses  thereto  did  not  see  the  tes- 


tatrix Oga  the  win,  and  could  not  swear  the 
testatrix  acknowledged  to  him  that  the  will 
was  her  act  and  deed.  In  that  case  the  at- 
testati(Hi  clause  bore  the  names  of  two  sub- 
scribing witnesses,  vis.  Qeoi^  S.  Fldgeon  and 
one  Sitsgerald.  The  witness  Pldgeon  testi- 
fied that  he  dcew  the  will,  and  that  the  tes- 
tatrix signed  It  in  his  presence.  Fitzgerald, 
the  other  snbscrlUng  witness,  testified  that 
he  did  not  know  tiie  testatrix  and  did  not 
see  hex  sign  the  will;  that  he  was  In  an  of* 
flee  In  Oaln^  and  the  olher  attesting  witness 
asked  him  to  witness  a  paper;  that  he  saw  a 
lady  in  the  office  and  asked  her,  "Is  this  your 
slgnatucef  and  she  answered.  *Tes,"  wh«e- 
upon  he  dgned  as  a  witness;  that  there  were 
two  women  in  the  <^ice^  both  nnknown  to 
him;  that  he  did  not  know  tlis  woman  he 
addressed,  never  saw  her  before  or  since,  and 
did  not  know  be  was  witnessing  a  wUL  This 
witness  did  not  and  could  not  "prove"  that 
Mrs.  Elizabeth  Burnett,  the  testatrix,  signed 
the  will,  or  acknowledged  It  to  be  her  act  and 
deed;  but  other  witnesses  woe  produced,  and 
their  testimony  "proved"  that  the  woman  who 
acknowledged  to  Fitzgerald  that  the  signature 
to  the  will  was  her  act  and  deed  was  the  tes- 
tatrix, anu  such  proof  was  deemed  con^tent 
and  sufficient,  In  connection  with  the  testi- 
mony of  the  subscribing  witness,  to  sosteln 
the  will.  It  Is  manifest  this  court  did  not 
then. understand  that  it  could  only  be  snvved 
by  the  testimony  oi  the  subscribing  witnesses 
that  the  testatrix  acknowledged  to  the  sub- 
scribing witoesses  that  the  Instrument  pur- 
porting to  be  her  will  was  her  act  and  deed. 

Mor  do  we  think  the  Interpretation  claimed 
must  be  given  to  the  language  In  question  In 
order  to  harmonize  the  view  adopted  to  this 
case  with  the  principle  which  was  accepted 
to  Orowley  v.  Crowley,  supra.  In  that  case 
we  said  (page  470):  "It  cannot  be  claimed 
that  the  testimony  of  the  subscribing  wit- 
nesses to  the  will  was  sufficient  to  admit  tiie 
Instrument  to  probate.  Neither  ct  the  wit- 
nesses had  written  his  signature  to  the  docu- 
ment, but  each  had  signed  by  a  cross,  and 
they  could  not  identify  the  instrument  of  writ- 
ing as  the  one  they  had  attested,  nor  could 
the  witnesses  testify  that  Daniel  Crowley  was, 
at  the  time  the  instrument  of  writing  was  ex- 
ecuted, of  sound  mind  and  memory.  *  •  • 
The  evidence  of  the  attesting  witnesses  failed 
entirely  to  establish  two  very  important  facts: 
First,  the  execution  of  the  will,  as  they  could 
not  identify  It  as  the  one  they  signed  as  wit- 
nesses; second,  they  could  not  swear  they  be- 
lieved the  testator  to  be  of  sound  mind  and 
memory  when  the  instrument  was  executed. 
So  far,  then,  as  appellant  rdled  upon  the  evi- 
dence of  the  attesting  witoesses  to  establish 
a  Btote  ot  facts  under  which  the  circuit  court 
could  admit  the  Instrument  of  writing  to  pro- 
bate, he  failed  entirely.  It  is,  however, 
urged  that  as  probate  of  the  will  was  refused 
In  the  county  court,  on  the  trial  of  the  appeal 
In  the  circuit  court  appellant  was  entiUed, 
under  sArtlon  IS,  e.  14S»  of  *WllIs,'  to  prova 
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the  will  hy  any  eridence  competent  to  estat)- 
llsta  a  will  In  chancery.  The  statute  an' 
tborlzes  such  proof  on  the  trial  of  an  appeal 
in  the  circuit  court  In  a  case  where  probate 
of  the  will  was  denied  in  the  county  court, 
and  it  was  expressly  held  in  Andrews  v. 
Black,  43  111.  256,  in  such  a  case,  for  the  pur- 
pose of  establishing  the  sanity  of  the  testator, 
resort  might  be  had  to  the  same  character  of 
evidence  as  upon  a  hearing  of  a  bill  In 
chancery,  filed  under  the  statute,  to  set  aside 
the  will.  Appellant  was  not,  therefore,  t>oimd 
to  rely  upon  the  testimony  of  the  two  attest- 
ing witnesses  to  establish  the  execution  of 
the  will  or  the  sanity  of  the  testator,  but  could 
resort  to  any  legitimate  evidence  to  establish 
the  fact"  The  opinion  then  proceeded  to 
show  that,  aside  from  the  testimony  of  the 
subscribing  witnesses,  the  only  legitimate  evi- 
dence produced  which  could  be  relied  upon 
to  establish  the  execution  of  the  will  was  the 
testimony  of  the  scrivener  who  drew  the  will, 
who  testified  that  the  alleged  maker  of  the 
will  executed  it  In  the  presence  of  the  two  at- 
testing witnesses.  It  was  insisted  that  the 
evidence  of  the  scrivener  was  sufficient  to  es- 
tablish the  execution  of  the  will,  but  we  held 
that  the  requirement  of  the  statute  ttiat  the 
evidence  of  two  witnesses  should  be  required 
to  establish  that  a  testator  executed  a  will 
could  not  be  satisfied  by  the  uncorroborated 
testimony  of  the  scrivener.  In  that  case 
proof  of  a  valid  and  sufficient  clause  of  at- 
testatloQ  was  wholly  lacking.  The  attesting 
witnesses  were  unable  to  Identify  the  will  or 
the  attesting  clause,  and  the  extent  of  the 
ruling  was  that  the  testimony  of  the  scrivener 
alone  was  not  sufficient  to  supply  the  proof 
demanded  by  the  statute  to  establish  the  exe- 
cution of  the  will.  In  the  case  at  bar  the 
attesting  witnesses  established  that  the  attest- 
ing clause  bore  their  genuine  signatures.  The 
signature  of  the  deceased  was  also  fully  estab- 
lished. The  defect  In  the  proof  was  that  the 
attesting  witnesses  were  unable  to  recollect 
the  facts  connected  with  the  action  of  the 
deceased  and  their  action  at  the  time  they 
signed  the  attesting  clause.  In  such  state  of 
case,  we  think  the  attesting  clause  competent 
to  t>e  received  In  evidence,  and  to  be  given 
such  weight  as  it  may  be  found  properly  to 
have  In  connection  with  the  testimony  of  the 
attesting  witnesses. 

In  Canatsey  V,  Canatsey,  supra,  the  expres- 
sion of  the  court  In  Dickie  v.  Carter,  supra, 
is  quoted,  but  neither  the  conclusion  reached, 
nor  any  observation  of  the  conrt  in  the  course 
of  the  opinion,  is  antagonistic  to  the  position 
assumed  in  the  case  at  bar. 

It  appears  a  prior  application  had  been  made 
to  the  county  court  of  Hancock  county  by  the 
appellant  to  have  the  will  under  consideration 
admitted  to  probate,  and  that  the  attesting 
witnesses  thai  signed  and  made  oath  to  cer- 
tain affidavits  relative  to  the  execution  of  the 
will.  The  county  court  then  admitted  the 
will  to  probate,  but  an  appeal  was  prosecuted 
to  the  drcnlt  court,  and  the  appellant  dlamlsB- 


ed  the  proceeding  before  it  was  reached  for 
hearing  in  the  latter  court.  Whether  the 
certificates  of  the  oaths  of  said  witnesses  were 
competent  to  be  received  In  evidence  In  the 
present  proceeding  Is  a  question  discussed  in 
the  briefs,  and  which  we  ot^ht  to  determine. 
In  view  of  the  fact  that  the  cause  must  be 
again  tried.  The  circuit  court  deemed  the 
certificates  or  affidavits  of  such  witnesses 
competent  to  be  received  In  evidence. 

The  seventh  section  of  chapter  148  of  the 
Revised  Statute,  entitled  "Wills,"  provides 
that  "the  certificates  of  the  oaths  of  the  wit- 
nesses at  the  time  of  the  first  probate  shall 
be  admitted  In  evidence"  on  the  hearing  of  a 
bill  in  chancery  to  contest  a  wllL  There  was, 
however,  no  first  probate.  The  appeal  and 
the  dismissal  of  the  application  by  the  appel- 
lant blotted  out  the  order  <tf  the  county  court 
admitting  the  instrument  to  probate.  There- 
fore tiie  statute  cited  cannot  operate  to  ren- 
der the  certificates  admissible.  The  certifi- 
cates tended,  however,  to  contradict.  In  some 
degree,  the  testimony  given  by  the  sutacilbers 
thereto  on  the  hearing.  We  think  the  certifi- 
cates were,  for  this  reason,  ouupetent  to  be 
received  in  evidence,  together  with  the  testi- 
mony of  the  subscribers  thereto  as  to  the  facts 
and  clrcnmstances  which  attended  the  sign- 
ing of  the  same.  It  is  true  the  appellant  In- 
troduced tile  witnesses  before  the  court  for 
the  purpose  of  having  them  testify  In  her  be- 
half; but  the  well-imown  general  rule  that  a 
party  who  produces  witnesses  vouches  for 
their  integrity  and  credlbilitr,  and  cannot  be 
allowed  to  Impeach  and  discredit  them,  has 
not  full  application  where  the  law  requires  the 
party  sliaJl  produce  such  witnesses  in  the 
cause.  Under  section  2  of  our  statute  of  wUls, 
a  party  who  desires  a  will  to  be  admitted  to 
probate  must  of  necessity  produce  the  sub- 
scribing witnesses,  if  living  and  withm  the 
Jurisdiction  of  the  conrt  and  sane,  as  wit- 
nesses in  the  probate  court;  and  such  party, 
on  appeal  from  an  order  refusing  to  so  admit 
the  alleged  will,  is  not  relieved,  by  the  pro- 
visions of  the  thirteenth  section  of  the  same 
statute,  from  the  duty  of  laying  before  the 
circuit  court  the  testimony  of  the  subscribing 
witness^  though  such  last-mmtloned  section 
authorizes  such  party  to  produce  other  testi- 
mony in  addition  to  that  of  the  subscribing 
witnesses.  As  to  a  witness  whom  a  party 
is  required  by  law  to  introduce,  the  rule  Is 
that  the  truthfulness  and  Int^ltr  of  the  wit- 
ness is  not  vouched  for,  and  that  the  party 
BO  producing  the  witness  may  bring  forward 
proof  of  previous  declarations  at  variance  on 
material  points  with  his  testimony,  for  the 
purpose  of  impeaching  him  or  .contradicting 
his  testimony  on  such  points.  29  Am.  &  Sng. 
Bnc.  Law,  p.  816,  and  cases  cited  in  note  1. 

Because  of  the  error  of  the  chancellor  here- 
inbefore Indicated,  the  order  and  decree  of 
the  circuit  court  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings  con- 
sistent with  the  views  herein  e^reased.  Re- 
versed and  xemanded. 
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■fSapreme  OonrC  of  IndUna.    Not.  29,  1808^ 

Nmw  Trial— Joixt  Uonoir— Failom  ai  maivr 
ORB— Dncaniox  or  CoInr^•RsvIBW. 

1.  Where  a  moUoo  by  plalotiffB  for  a  new  trial, 

ta  an  action  agaiost  Joint  defendants.  U  a  Joiot 
motion  against  all  defendants,  and  the  jtidc- 
ment  is  proper  aa  to  one  ot  the  defendants.  It 
la  not  error  to  refuse  a  new  trial. 

2.  Where  a  motion  hj  plaintiCTs  for  a  new 
trial  is  propcrl?  refused  In  the  form  in  which 
it  is  mane,  because  It  is  a  joint  motion  against 
all  defendants,  as  to  one  to  whom  the  Judg- 
ment was  proper,  the  failure  of  the  trial  court 
to  exercise  its  discretion,  aud  sustain  the  mo- 
tion 0Dl7  OS  to  dufendants,  as  to  whom  It  might 
properly  be  sustained,  cannot  be  reviewed. 

Appeal  from  superior  court,  Uarlon  oonntr; 
J.  L.  McMasters,  Judge. 

Action  by  William  B.  Prescott  and  another 
agaiust  Theodore  P.  Haughey  and  others. 
Judgmeut  for  defendanta,  and  plaintiffs 
moTed  for  a  new  trial,  and  from  an  order 
OTerrullDg  the  motion  they  appeal.  Affirmed. 

W.  V.  Rooker,  for  appeUanti.  Hawfctais  & 
Smith,  Ferdinand  Winter,  and  Baku  *  Dan- 
leli;  for  as^elleea. 

JORDAN,  J.  This  action  was  instituted  In 
October,  1893,  and  prosecuted  in  the  lower 
eourt,  by  appellants,  William  B.  Prescott  and 
Abner  G.  Wines,  to  recorer  a  money  Judg- 
m^t  against  the  defendants,  appellees  here, 
namely,  Theodore  P.  Haughey,  Charles  F. 
Meyer,  Robert  B.  F.  Pierce.  Harvey  Satter^ 
white,  and  Schuyler  Colfax,  as  the  alleged 
directors  of  the  Indianapolis  National  Bank, 
a  banking  institution  organized  under*  the 
laws  of  the  United  States,  and  situated  and 
doing  business  In  the  city  ot  IndUuuvolls. 
This  bank  failed  and  closed  Its  doors  In  July, 
1883,  and  subsequently  was  placed  In  the 
handa  et  a  recelTer.  Appellants  alleged  In 
their  complaint  that,  prior  to  the  time  of  tlie 
CaUnre  of  the  bank,  tbey  were  d^wsKors  of 
money  therein,  and  purchasers  of  Mils  of  ex- 
Aange  from  said  bank,  which  blQs  were  re- 
turned protested,  and  not  paid;  and  the  glsf 
ot  the  complaint  Is  tliat  said  defendants,  as 
the  directors  of  tbo  txuik,  were  gulltr  oi 
fraud  in  making  and  publishing  In  certain 
newspapers,  from  time  to  time,  prior  to  the 
ftUlure  of  the  Institution,  false  reports  In  re- 
gard to  Its  solrency,  and  the  security  and 
character  of  Its  assets,  etc..  which  reports 
came  to  the  knowledge  of  the  plaintiffs,  who, 
relying  on  the  same  as  true,  were  Induced  to 
become  deposttors  In  tiie  bank  of  a  -  large 
amount  of  money,  and  patrons  of  the  Insti- 
tntlon  In  the  purchase  of  exchange,  as  hereto- 
Core  mentioned.  The  falalty  of  these  reports, 
and  the  deceit  pnetlced  fliereby,  and  tbo 
damages  sustained  by  the  plaintiffs,  are  aTer- 
red,  and.  on  account  9f  tbe  alleged  fraud  or 
decdt  Imputed  to  the  defendants,  the  plain- 
tiffs sue  them,  and  demand  Judgment  against 
all.  Appellees  separately  answered  the  com- 
plaint by  a  general  doilal  all  of  Its  mato- 
iRtheanng  daalad,  B8  N.  B.  TBS. 


rial  allegations,  and  a  trial  by  a  Jury  re- 
sulted in  the  latter,  by  the  direction  of  the 
court,  returning  a  Terdlct  In  favor  of  all  of 
the  appellees.  Appellants  Jointly  applied  tat 
a  new  trial,  and  assigned  129  reasons  in  sup- 
port of  the  motion,  among  which  it  Is  stated 
that  the  verdict  is  contrary  to  the  evidence 
and  is  not  sustained  thereby.  This  motion 
the  court  denied,  and  appellants  excepted, 
and  the  error,  and  Vbe  only  one.  assigned  In 
this  appeal,  is  predicated  upon  the  action 
of  the  court  in  overruliog  the  motion. 

The  application  or  motion  for  a  new  trial 
which  appellants  presented  to  the  trial  court 
was  not  only  Joint  as  to  them,  but  it  was 
so  framed  ss  to  be  in  Its  nature  or  char- 
acter a  Joint  and  general  motion  as  to  all 
the  defendants,  and  the  court  thereby  was 
requested  to  vacate  the  verdict,  and  grant  a 
new  trial,  upon  the  issues  as  to  all  the  de- 
fendants; or,  in  other  words,  appellants  so 
formulated  this  motion  as  to  place  themselves 
thereunder  In  the  attitude  of  demanding  a 
re-exam  Inatlon  upon  all  tbe  Issues  involved 
In  the  case,  and  the  gfrounds  assigned  there- 
for were  made  to  apply  to  the  defendants 
en  masse,  and  the  theory  thereof  was  that 
the  verdict  was  Incompatible  with  the  evi- 
dence as  to  all.  and  that  the  alleged  erro- 
neous rulings  of  tbe  court  were  prejudicial 
to  both  of  the  moving  parties,  and  favorable 
alike  to  all  the  defendants,  and  upon  this, 
theory,  and  this  alone,  appellants,  in  effect 
Insisted  that  the  motion  be  sustained. 

We  hare  so  fully  referred  to  and  set  forth 
the  character  or  theory  of  the  application  pr^ 
settled  for  a  new  trial,  and  the  attitude  In 
which  appellants  placed  themselves  thereby, 
for  the  reason  that,  at  the  very  thre^ld  of 
the  consideration  of  the  questions  which  th^ 
•eek  to  present,  we  are  confronted  with  the 
earnest  contratlon  of  counsel  for  appellees 
that.  Inasmuch  as  the  motion  Is  not  only  Joint 
as  to  the  movers,  hut  also  a  Joint  and  g«H 
era!  one  as  to  all  of  the  flva  defendantii 
against  whom  It  la  directed,  therefore  It 
mint  be  well  taken  as  against  all.  else  tho 
alleged  error,  that  Oie  court  erred  In  overml- 
tng  It,  can  In  no  respect  be  aTallable.  It  !■ 
insisted  by  appellees  that  none  of  tba  reai- 
•ms  astii^ied  In  the  motion,  under  the  tacts, 
wttt  entitle  appellants  to  a  new  trial  as  t» 
the  appellee  CoUax,  for  the  reascm  that  there 
la  an  entire  absence  of  any  evidence  offered 
or  given  upon  the  trial  which  even  tends  to 
establish,  as  against  blm,  any  liability.  This 
contention  of  counsel  we  lUid  to  be  fully  su^ 
ported  by  tbe  record. 

Aroellants,  on  the  trial,  endnvored  to  sus- 
tain the  Issues  or  charge  of  fraud  Imputed  by 
ttem  In  thetr  complaint  to  the  api>ellees  by 
the  Introduction  of  reports  made  to  the  comp- 
troller of  the  currency  by  the  bank  men- 
tioned, as  required  by  the  statutes  of  the 
United  Stetes  relating  to  national  banks. 
These  reports.  In  each  particular  Instance, 
appear  to  haTe  been  attested,  as  exacted  by 
tbe  law  antiiorlBing  them,  by  tbe  slgnaturea 

Digitized  by  Google 


(052 


SI  NOBTHEASTBBN  BBPORTBB. 


and. 


7t  at  leait  three  of  the  appelleea,  as  ttie 
dlrecton  of  the  hank,  and  vete  pnbUahed 
officially  In  a  newspaper  o£  the  city  of  Indlan- 
apoUe,  and  were  puUlshed  In  other  newapa- 
pers  of  that  city,  and  also  by  means  of  "fold- 
era."  None  of  tiie  repOTta  In  question  vas 
rigned  by  the  aivellee  GoIteXt  and  there  is  no 
evidence  tending  to  show  that  he  bad  any 
connection  whatemr,  ^tfaer  In  making  any 
of  the  r^rts  or  In  their  pnUlcation.  In 
fact,  we  fall  to  dud  any  evidence  In  the  rec- 
ord which  can  be  accepted  as  dlsdosing  that 
Mr.  Ooifax  was  a  director  of  the  bank,  or 
that  he  wss  connected  therewith,  or  that  he 
had  anything  to  do  with  the  management  of 
Its  affairs.  AiqiidlantB  seemingly  made  no 
effort  to  Introduce  aaj  eTldence  whidi  woald 
entitle  than,  vnAer  their  complatiit,  to  re- 
coTw  against  him.  It  was  spedflcally  stated 
by  them  to  the  court  that  the  reports  of  the 
bank  and  other  documentary  evidence  were 
offered  as  evidence  against  the  appellees 
other  than  Ooifax.  When  tested  by  the  rec- 
ord, there  are  absolutely  no  facts  to  sup- 
port, as  against  him,  any  ot  the  grounds  as- 
signed In  the  motion  for  a  new  trial,  and  it 
Is  too  clear  tm  controversy  that  the  actkm 
of  the  trial  court,  under  the  circumstances, 
In  directing  &  verdict  as  to  him,  waa  proper 
and  right,  aM  there  could  be  no  reason  for 
Bintellants*  demanding  a  retrial  of  the  Issues 
as  to  him. 

It  Is  not  a  case  where  there  is  some  evi- 
dence or  some  ruling  of  the  court  which  can 
be  nald  to  be  ai^llcable  to  tte  defendant, 
but  the  case  presented  Is  one  In  which  there 
is  an  entire  absence  of  any  snch  evidence 
and  mllng.  Appellants,  It  would  seem,  in 
tiie  l^ht  of  the  evidence,  Inqinqperly  and  un> 
necessarily  brought  the  appdlee  Colfax  Into 
this  action,  and  during  the  trial,  when  they 
must  have  been  ain^rised  by  the  facts  that 
the  cliarge  of  fraud  as  against  him  could  not 
be  snatalned,  Instead  of  movli^  to  dismiss  the 
action  as  to  him,  they  proceeded  to  prosecute 
It  as  against  all,  tmtfl  the  return  of  tiie  ver^ 
diet;  and  tiien,  apparentiy  not  cratent  wltii 
the  result,  they  so  formulated  tiielr  motion 
and  placed  thems^ves  In  the  position  there- 
by of  challenging,  Jointly  and  generally,  un- 
dor  the  facta,  the  right  of  Colfax  to  the  vee- 
dlct,  so  far  as  it  concerned  him,  along  with 
the  rights  of  bis  co-def^danti,  Instead  of  so 
framing  the  motion  as  to  make  It  applicable 
alone  to  the  latter.  While  the  court  might, 
perhaps;  have  exercised  its  discretion,  if  In 
its  judgment  tiie  facts  Jmtifled  it,  and  sus- 
tained the  motion  upon  all  of  the  Issues  in 
the  case,  so  fu  as  the  same  related  to  the 
defendants  other  than  Colfax,  and  affirmed 
the  vndlct  as  to  him,  still  Its  tailure  to  ex- 
cffdse  such  discretion  in  the  matter  fa  not 
available  as  reversible  error,  nor  Is  it  a  prop- 
er question  for  review  upon  appeal  to  tills 
sourt  D(Hney  v.  HcGee,  80  Neb.  667,  46 
N.  W.  1018;  Eniott,  App.  Proe.  I  839.  The 
reason  for  the  rule,  as  asserted  in  Dorsey  v. 
McGee,  supra,  is  that,  In  order  to  make  tiie 


dedidon  of  the  trial  court,  denying  an  abdi- 
cation for  a  new  trial.  In  any  event  a  case  for 
reversal  on  an>eal,  it  should  appear  tint  It 
was  presented  to  the  court  In  the  terms  or 
on  the  theory  upon  which  It  ought  to  be  sus- 
tained. That  tiie  trial  court  may,  on  a  proper 
application,  when  anthorted  by  the  tects, 
vacate  a  verdict  as  to  some  of  ttie  parties. 
In  whose  favor  It  has  been  returned,  and 
affirm  it  as  to  the  others,  cannot  be  contro- 
verted. The  motion  In  question,  as  we  have 
seen,  however,  was  directed  against  the  de- 
f «|dants  ss  a  body,  ajid  was,  under  Hie  tenns 
or  rrasons  asslgiwd  tiwrrin,  aUke  appUcaUe 
to  all;  and  the  bnrdoa  was  upon  the  appel- 
lants, as  the  moving  parties,  to  show  that 
they  were  entitled  to  have  it  sustained  as  pre* 
sented,  otherwte  there  could  be  no  available 
error  Imputed  to  tiie  action  of  the  court  In 
overrollng  it  Kendel  v.  Judah,  63  Ind.  28L 
ThlB  rule,  by  analogy,  finds  support  In  the 
well^afflrmed  principle  that  a  motion  for  a 
new  trial  must  be  good  as  to  all  wUo  unite 
therein  or  It  win  not  be  good  as  to  any;  or, 
in  other  words,  where  two  or  more  parties 
join  In  a  motion  or  qvUcatkm  to  have  a  ver- 
dict or  finding  set  aside  and  a  new  trial 
granted,  it  Is  properly  dolled  If  the  verdict 
or  finding  of  the  court  can  be  Jnstifled  as  to 
any  of  the  moving  parties.  ElUott,  Oen.  Fra& 
I  892,  and  authorities  there  cited  In  foot- 
note 1;  M.  A.  Sweeney  Co.  v.  Fry  (at  this 
term)  fil  N.  Si.  234,  and  cases  dted.  It  la  also 
sustained  by  a  slmflar  mle^  whereby  It  is 
held  that  where  ft  complaint  or  other  jOead- 
Ing,  consisting  of  several  paxagnvhs  or  qped- 
flcations,  is  challenged  as  an  entirety,  by  a 
demurrer  for  Insufficiency  of  facts,  tiie  demur- 
rer Is  prc^wrly  overruled  it  one  of  the  para- 
graphs or  Bpeielflcfttlons,  at  least,  is  good,  al- 
though tile  ottiers  may  be  bad  <B^mond  v. 
Wathen.  142  Ind.  867,  41  N.  E.  8U»,  and 
cases  there  cited):  and  it  Is  also  upheld  by 
tiie  same  general  prlndple.  by  irtilcb  It  Is 
asserted  fliat  if  a  series  of  propositions  be 
embraced  In  tlw  charge  of  the  court  to  the 
Jury,  and  the  charge  be  excepted  to  In  a  mass, 
and  one  of  the  propositions  be  correct,  the 
exception  is  rightly  overruled,  regardlas  of 
the  fact  that  the-  others  may  be  bad.  Ball- 
way  Co.  V.  McCartney, -121  Ind.  88B,  23  N. 
B.  2S8;  State  v.  Gregory,  182  Ind.  887.  81 
N.  E.  8S2{  Werta  v.  Jones,  184  Ind.  476.  84 
N.  E.  1.  The  rule  Is  In  hannony  with  Qie 
one  which  asserts  tiiat,  where  several  pai^ 
Ua  unite  in  the  same  assignment  of  emus 
in  this  court,  they  will  meet  with  defeat  un- 
less the  assl^unent  can  be  sustained  as  to  alL 
Sauott,  App.  Proc  i  8ia  In  fact,  the  doc- 
trine that  a  motion  for  a  new  tirlal  ought  to 
be  presmted  to  the  court  in  tmns  or  upon 
the  theory  whldi  all  who  unite  therein  have 
the  right  to  taislst  that  It  shall  be  sustained, 
is  but  the  api^cation  of  the  geneial  prin- 
di^.  BO  often  affirmed,  as  shown  by  the  au- 
thorities to  which  vre  have  referred.  It  must 
f<^w,  under  the  circumstances,  as  a  neces- 
sary result  -Of  the  ai^tlicatlon  of  the  mie  In 
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qnestlnii,  that  ve  can  do  nothtnc  Is  thla  ap- 
peal but  ascertain  whether  appeUanta  are  en^ 
titled,  under  their  motion,  to  Insist,  as  they 
did,  that  the  verdict  should  be  set  aside  as  to 
all  of  the  appellees;  and  finding  that  they 
•re  not  entitled  to  have  It  vacated  as  to  the 
appellee  Colfax,  for  tb»  reasons  stated,  we 
must  afiOrm  the  Judgment  without  farther-  in- 
Qulry  as  to  the  merits  of  the  qnestlons  which 
iQip^lants  seek  to  present  In  regard  to  tba 
other  appellees.  Jndgment  affirmed. 

XcOABB,  Jn  donbta. 


(ta  ind.  an) 

HAT  T.  MARSH  at  aL^ 
<Bapreme  Gonrt  of  Indlaoa.    Not.  20,  1898.) 
FluuxtuuiiT  CoifTBTANCB — Btidbnoi  —  Bum- 

CIBNOT— FlNniKOS  OT  FlOT— RbTIBW. 

1.  Where  a  vendor  testified  that  he  had  re- 
crived  from  the  vendee  seTeral  Items  of  cash 
and  personal  pTopcrty;  that  these  had  not  anp- 

Elied  the  consideration  for  the  conveyance,  but 
ad  been  paid  for  or  secured  by  the  auignmeDt 
of  a  judgioent;  that  the  vendee  "sare  notbins 
for  the  deed":  that  he  told  vendee  oC  his  debt 
to  plaintifFs.  bat  he  "said  he  woald  do  them 
up,  —the  evidence  is  sufflclCTt  to  justify  a  set- 
tini;  aside  of  the  conveyance  as  fraudulent  as  to 
creditors. 

2.  Where  there  is  evidence  which,  if  stand- 
ing alone,  would  support  a  finding  by  the  trial 
court,  the  supreme  court  must  disregard  all  evi- 
dence in  conflict  therewith. 

Appeal  from  drcnlt  court  C!Iuk  county; 
Jacob  Herter^  Judge. 

Action  by  James  K.  Uarab  and  others 
against  Charles  S.  Hay.  Judgment  for  plain- 
tlffB,  and  defendant  appeals.  Affirmed. 

Burtt  &  Taggart,  for  appellant  L.  A.  Doug- 
lass and  James  W.  Fortune,  for  appellees. 

HACENET,  J.  The  question  In  tbti  case 
is  as  to  the  validity,  as  against  creditors,  of 
a  conveyance  by  one  McDaoeld  to  the  appet 
lant  The  only  contention  on  behalf  of  the 
appellant  is  that  the  evidence  showing  a  con- 
veyance for  an  adequate  consideration  did 
not  establish  a  fraudulent  design  on  the  part 
of  Hay,  the  grantee.  The  grautor  testified 
that  he  had  received  from  Hay  several  items 
of  cash  snd  personal  property;  that  these  had 
not  supplied  the  consideration  for  the  convey- 
ance, but  that  he  had  assigned  to  Hay  a  cer- 
tain judgment  in  payment  or  as  security 
tiierefor;  that  "Hay  *ave  •  •  •  nothing 
(or  the  deed":  that  he  told  Hay  of  bis  in- 
debtedness to  the  appellees,  but  Hay  "said  he 
would  do  them  up"  (meaning  that  he  would 
beat  them  ont  of  their  claim).  There  was 
evidence  In  conflict  with  this,  but  we  are  not 
permitted  to  weigh  and  determine  conflicts 
In  evidence.  When  there  is  evidence  which. 
If  standing  alone,  supporta  a  finding  of  the 
trial  court.  It  Is  onr  duty  to  accept  inch  evi- 
dence, and  to  disregard  ail  evidence  in  conflict 
therewith.  Thi;  evidence  to  which  we  have 
reff?rred  very  clearly  aotborlEed  the  finding  of 
fraud  on  the  part  of  the  appellant,  It  having 
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been  further  shown  tiiat  tSie  debtor  possessed 
no  other  property  at  the  time  of  tbe  conva;^ 
ance  or  since.  The  Judffment  la  afflnned. 


(m  Ind.  48S> 

STATB  T.  UeKWEN. 
(Supreme  Oonrt  of  Indiana.   Nov.  SO,  1898,) 
Oaumru.  Law— AFpau— Fassoiipnoas— 

VARIAKoa. 

1.  Where  there  Is  no  statement  in  the  UU  of 
exceptions,  nor  evidence  la  the  record,  showtoa 
that  the  InatrucUra  refused  was  relevant,  » 
will  be  presumed  that  it  was  refused  becanss 
there  was  do  evidence  to  which  It  was  applica- 
ble. 

2.  While  it  Is  neither  necessary  nor  prtq^. 
In  appeals  by  the  state,  to  set  forth  the  evi- 
dence in  full  yet,  where  the  refusal  to  give  an 
Instruction  is  assigned  as  error,  there  must  be 
some  statement  in  the  bill  of  exceptions  show- 
ing that  such  instruction  was  relevant,  as,  with- 
out such  stHtement,  nothing  arises  bnt  an  ab- 
stract question. 

8.  Where  an  Indictment  chafes  larceny  tnm 
''Frank"  A.,  and  the  evidence  riiows  the  la>^ 
ceny  to  have  been  from  "Franklin"  Am  tt  can- 
not be  presumed  that  the  names  apply  to  the 
same  person;  and,  in  the  absence  of  testimoay 
showing  such  fact,  the  variance  will  be  fatal. 

Appeal  from  circalt  conrt,  Jobnaon  conn^ 
W.  J.  Buckingham,  Jndga, 

Alfred  McKwen' having  been  acquitted  of 
larceny,  the  state  appeals.  Affirmed. 

AloDzo  Blalr.  Wm.  B.  Dnpree,  and  M.  U 
Herbert,  for  the  State.  W.  A.  Johnson  and 
MUIer  &  Barnett,  for  appellee^ 

McGABE,  J.  The  appellee  was  prosecuted 
for  the  crime  of  larceny  In  the  Johnson  cir- 
cuit court,  and  was  acquitted.  The  state  ap- 
peals, and  assigns  as  error  the  refusal  to  giva 
the  following  Instruction:  "I  Instmct  yon, 
gentlemen  of  the  jury,  that  If  the  indictment 
in  this  cause  shows  and  alleges  that  the  prop- 
erty stolen  or  alleged  to  have  been  stolen  was 
owned  at  said  time  by  Jackson  A.  Pruitt  and 
Frank  A.  Frultt.  and  the  evidence  shows  that 
the  property  stolen  was  the  property  of  Jack- 
son A.  Pruitt  and  Franklin  A.  Pruitt,  and 
that  said  Franklin  A.  Pmltt  Is,  and  for  years 
has  been,  known  and  been  doing  business  IB 
the  name  of  and  called  himself  Frank  A.  Pro- 
Itt,  then  I  instruct  you  that  there  would  be 
no  variance  between  the  evidence  and  the  al- 
legation of  the  Indictment  that  would  entitle 
the  defendant  to  an  acquittal  under  the  law; 
but  the  Jury  are  the  exclusive  judges  of  botb 
the  hiw  and  the  evidence."  The  evidence  Is 
not  In  the  record,  nor  is  there  any  statement 
In  the  bill  of  exceptions  or  In  the  record 
showing  that  this  Instruction  was  relevant  to 
the  evidence,  and  hence  no  question  of  law 
Is  presented  for  dedsion.  Without  some 
statement  of  the  evidence,  we  must  presum* 
that  the  instruction  was  refused  because  tbera 
was  no  evidence  to  which  it  was  applicable. 
While  It  Is  true  that  It  Is  neither  necessary 
nor  proper.  In  appeals  by  the  state,  to  s«t 
forth  the  evidence  In  full.  It  la  also  true  that 
there  must  be  some  statement  In  the  blQ  of 
daaiad. 
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eieeptiona  Bbowlng  that  there  was  evidence 
to  which  the  butroctlons  were  relerant.  It 
18  a  well-established  prlnclide  In  appellate  pro- 
cedure that  the  court  will  not  decide  mere 
abstract  questions,  and,  where  there  are  no 
Aicts  stated,  nothing  but  abstract  questions 
can.  In  such  a  case  as  this,  arise  iqwn  a  ruling 
refusing  Instructions.  State  v.  Kern,  127  Ind. 
465,  26  N.  E.  1076. 

The  giving  of  an  instruction  la  assigned  by 
the  state  as  wror,  reading  as  fi^ows:  "The 
names  of  the  persons  who  are  alleged  to  be 
the  owners  of  the  money  alleged  to  have  been 
stolen  are  material  allegations  of  the  Indict- 
ment, and  must  be  proven  as  diarged;  so,  If 
you  find  from  tbe  eKldence  that  Ihe  nAme  of 
one  of  the  owners  of  the  money  alleged  to 
have  been  stolen  was  Franklin  A.  Pruitt, 
thm  yon  must  find  tbe  defendant  not  gnUty." 

alleged  names  of  the  owners  of  tbe  mon- 
ey alleged  to  have  been  stolen  were  Jackson 
A.  Frultt  and  Frank  A.  Pmltt  If  the  evi- 
dence showed  that  the  name  by  which  Frank- 
lin A.  Pruitt  was  commonly  known  was  Frank 
A.  Pruitt.  even  though  Franklin  A.  Pmltt 
was  his  cwrect  name,  tbe  instruction  was  er- 
roneous, because  the  name  by  which  a  per^ 
wn  Is  commonly  known  may  be  employed  In 
an  Indictment,  and  It  will  be  good  If  the  proof 
shows  that  he  is  commcmly  known  by  that 
name.  BIsh.  New  Cr.  Proc.  i  686;  Whart 
Or.  Ev.  1 85:  Ehlert  t.  State,  »3  Ind.  76;  Hen- 
ry V.  State.  113  Ind.  S04rW,  15  N.  E.  598; 
Walter  v.  State,  106  Ind.  689,  6  N.  B.  736; 
Kruger  v.  State,  135  Ind.  573,  86  N.  B.  1019; 
Hiz  V.  People,  157  Ul.  38S.  41  N.  B.  862. 
But,  the  evidence  not  being  In  tbe  record,  and 
no  statement  therein  as  to  what  the  evidence 
showed,  we  cannot,  as  the  attorney  for  the 
state  seems  to  suppose,  presume  that  the  evi- 
dence showed  that  Franklin  A.  Pmltt  was 
commonly  known  ij^  the  name  Frank  A.  Pm- 
ltt. In  tbe  absence  at  such  evidence  or  state- 
ment In  the  reoird,  proof  that  the  name  of 
one  of  tbe  ownns  of  the  stolen  money  was 
Franklin  A.  Pruitt  instead  of  Frank  A.  Pm- 
ltt would  be  a  fatal  variance.  Bee  the  au- 
thorities last  above  dteA.  Therefore  we  can- 
not say  that  tbe  court  erred  In  giving  the  in- 
stmction.  The  appeal  is  not  sustained. 


4161  Ind.  495) 

STATE  T.  WINSTANDLET. 
(Supreme  Court  of  Indiana.    Nov.  29,  1898.) 
Ckiuinal  Law— Appbal  — Bill  of  Exceptions— 

JN8TRUCTIOH8— ASSIOKHENT  OP  EkROK. 

1.  Bills  of  exceptions,  in  a  criminal  case,  to 
the  giviQK  or  refusing  of  instructions,  cannot 
be  considered,  unless  the^  affirmatively  show 
that  they  contaio  all  tbe  instructions. 

2.  An  assigoment  of  error,  based  on  the  ad- 
mission of  evidence,  will  not  be  reviewed  where 
the  page  and  line  of  the  record  where  same 
may  be  found  are  not  pointed  oat. 

An>eal  from  circuit  ctmrt,  (Bark  county; 
George  H.  D.  Gibson,  Judge. 

Isaac  S.  Wlnstandley  was  acquitted  of  em- 
bezdement,  and  tbe  state  appeals.  Affirmed. 


Wm.  A.  Ketebam,  H.  C  Hontgomoy,  W. 
a  Uts,  and  J.  K.  Marsh,  for  the  State..  Kelso 
&  Kelso,  M.  Z.  Stannard,  A.  Dowllng.  Jewett 
A  Jewett,  and  W.  H.  Watson,  for  appellee. 

MONKS.  O.  J.  Appellee  was  Indicted,  tried, 
and  acquitted  of  tiie  dia^  of  embezzlement 
The  Indictment  was  based  iqx>n  section  SOSU 
Bums'  Bev.  St.  1894  (Acts  1891,  p.  896).  The 
state  has  appealed,  and  has  assigned  numer- 
ous errors,  calling  In  question  tbe  actl<ni  of 
the  court  In  giving  and  refusing  to  give  in- 
structions. So  far  as  the  record  Shows,  tbe 
court  was  not  requested  to  instruct  tbe  jury 
In  wxltUig,  nor  is  it  shown  tbat  an  the  lu- 
stmctlons  given  were  In  wrlt^.  BiUs  of  ^- 
ceptions  cmitalning  tostmctkms  given  by  tbe 
court,  as  well  as  Instructions  requested 
appellant,  which  tbe  court  refused  to  glv^ 
were  ^gned.and  filed  in  the  court  below;  but 
it  is  not  stated  In  said  bills,  or  either  <rf  th^ 
that  all  the  instructions  giyen  by  the  court 
are  set  fwtb  therein.  On  the  contrary.  It  Is 
affirmatively  shown  by  one  of  the  bills  ot 
exceptions  that  some  of  the  written  Instmc- 
tions  glvffli  have  beoi  omitted  from  the  rec- 
ord. When,  in  a  criminal  case.  It  Is  not  af- 
firmatively shown  by  tbe  bill  of  oceptious 
that  It  contains  all  the  Instructions  givesi  by 
the  court  to  the  Jury,  thia  court  must  presume 
that  such  bUl  of  exceptions  does  not  contain 
all  the  Instractions  given.  Cot^r  v.  State, 
120  Ind.  377,  383,  381.  22  N.  B.  320.  In  such 
case  the  presumption  is  that  the  substance  of 
the  instructions  asked  was  embraced  ia  the 
InstmctlonB  given  by  the  court  which  are  not 
contained  In  the  bill  of  exceptions,  and  that. 
If  any  Instructions  given  by  the  court,  and 
set  out  in  the  bill  of  exceptions,  are  erroneous, 
they  were  corrected  or  withdrawn  by  other 
Instructimu  given  by  tbe  court,  and  not  set 
forth  In  the  recwd.  Pence  v.  Waugh,  135  Ind. 
143,  157,  158.  34  N.  E.  860;  Board  v.  Nldiote, 
189  Ind.  611,  619,  620,  38  N.  B.  526;  Uus- 
grave  v.  State,  138  Ind.  207.  32  N.  B.  886; 
Forsyth  V.  Wilcox,  143  Ind.  144, 160.  41  N.  E. 
871.  This  doctrine  la  fully  sustained  by  an 
^nlnent  writer  on  the  subject  of  appellate 
procedm^,  who  says:  "It  has  beat  again  and 
again  decided  that  the  trial  court  Is  presumed 
to  have  given  tbe  Jury  correct.  Instructions 
upon  all  the  material  points  in  the  case.  A 
party  who  desires  to  break  tbe  force  of  tbe 
presumption  must  presHit  to  ttie  court  on  ap- 
peal a  record  fuHy  and  cleaily  showing  that 
the  trial  court  erred  In  giving  or  refosli^  to 
give  instractions.  *  *  *  The  presumption 
Is  not  overcome  by  bringing  a  part  only  of 
the  Instmctiffias  into  the  record,  since  Qie  pre- 
sumption is  that  those  not  In  the  recwd  cured 
errors  or  defecte  bi  those  that  were  given  . to 
the  Jury.  It  Is  Oecessary,  In  order  to  break 
the  force  of  ttie  presumption,  to  bring  all  of 
tbe  Instmctlona  into  the  record,  or  to  show, 
Trtien  such  a  showing  Is  allowable,  that  the 
instnictlonB  not  in  Uie  record  do  not  alfect 
the  point  in  controversy."  xaiiott,  App.  Proc. 
I  722.  The  same  doctrine  Is  declared  and 
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I^ed  to  other  proceedings  in  the  trial  coort 
In  Bobb  T.  State,  144  Ind.  569,  43  N.  El  642, 
complaint  wast  made  of  misconduct  of  the  pros- 
ecuting attorney  in  bis  opening  statement  to 
the  Jnry,  and  this  court  hdd  that  it  would 
presume  that  the  trial  court,  in  Its  Instruc- 
tions, withdrew  any  sDcb  misstatements  of  a 
prejudicial  character,  and  directed  the  jury 
to  disregard  them,  for  the  reason  that  all  the 
Instructions  gtren  were  not  in  the  record. 
The  court,  at  pa^  672,  144  Ind.,  and  page 
C43,  43  N.  B..  said:  "However,  It  is  the  duty 
of  this  court  to  indulge  all  reasonable  pre- 
sumptions in  favor  of  the  action  of  the  trial 
court,  and  In  doing  so  In  ttUa  Instance  we 
must  presume^  the  contrary  not  appearing, 
that  the  court,  in  Its  charges  to  the  jury,  with- 
drew any  misstatements  of  a  prejudicial  char- 
acter, and  directed  the  jury  to  ignore  them." 
If  the  presumption  in  such  a  case  is  that  the 
trial  court  withdrew  the  improper  statements 
of  the  prosecuting  attorney,  and  directed  the 
jury  to  disregard  them,  it  certainly  follows 
that,  if  the  instructions  are  not  all  in  the 
record,  and  any  instruction  contained  there- 
in is  erroneous,  It  will  be  presumed,  not  only 
that  the  same  was  corrected,  or  the  defect 
therein  supplied  by  other  instructions  given, 
and  omitted  from  the  record,  but  that  the  same 
was  withdrawn,  and  the  jury  directed  to  dis- 
regard it,  if  such  presumption  Is  necessary  to 
prevent  a  reversal  of  the  cause.  It  Is  true 
that  It  has  been  said  In  several  cases  where 
the  InstruetJonB  given  were  not  ali  In  the  rec- 
ord that,  unless  the  instructions  In  the  record 
which  were  complained  of  were  so  radically 
wrong  that  no  supposable  instruction  could 
correct  them,  a  reversal  would  not  follow,  but 
it  would  l>e  presumed  that  other  Instructions, 
not  in  the  record,  were  given,  which,  when 
construed  with  those  in  the  record,  all  taken 
together,  correctly  stated  the  law  to  the  jury. 
Treager  t.  Mining  Co.,  142  Ind.  1G4,  166,  167, 
40  N.  E.  907,  and  cases  cited.  But  we  have 
not  been  cited  to  any  case,  and  we  have  been 
able  to  find  only  one,— Vancleave  v.  Clark, 
118  Ind.  61,  66,  20  N.  E.  527,— in  which  this 
court,  when  the  instructions  given  were  not 
all  in  the  record,  refused  to  indulge  the  pre- 
somptlon  that  an  error  In  giving  an  Instruc- 
tion was  cured  by  another  plainly  withdraw- 
ing it,  and  reversed  the  cause  because  such 
withdrawal  was  not  afflrmatlvdy  shown  by 
the  record.  In  the  case  of  Lower  v.  Franks, 
115  Ind.  334,  17  N.  E.  630,  it  was  said  that 
**the  giving  of  a  fatally  erroneous  Instractlon 
can  only  be  cured  by  a  plain  withdrawal  of 
such  instruction,  and  that  the  withdrawal  of 
such  instruction  will  not  be  presumed,  but 
must  be  afflnnatively  shown";  citli^c  a  num- 
ber of  cases.  In  that  case,  however.  It  was 
held  that  the  record  showed  that  all  the  in- 
structions given  were  In  the  record.  Under 
such  circumstances,  where  all  the  instructions 
given  are  in  the  record,  the  record  must  show 
that  the  fatally  erroneous  Instruction  was 
plainly  withdrawn  by  another  Instruction. 
None  of  the  cases  cited  in  the  case  last  named 


lend  any  support  to  the  doctrine  that,  where 
all  the  instructions  are  not  In  the  record,  it 
must  affirmatively  appear  that  a  "fiitally  er- 
roneous instruction  was  withdrawn;  and,  so 
far  as  I^wer  v.  Franks  may  seem  to  hold 
such  doctrine,  It  was  oUter  dicta.  The  same 
may  be  said  of  all  the  cases,  except  Vandeave 
V.  Clark,  suinra,  which  seem  to  hold  that, 
where  all  the  instructions  are  not  In  the  rec- 
ord, it  will  not  be  presumed  that  a  "fatally*! 
erroneous  instruction  given  was  withdrawn 
by  another  Instruction,  not  In  the  record,  bat 
that  such  withdrawal  must  be  affirmativdy 
shown  by  the  re<!ord.  The  general  rule  de- 
clared by  the  decisions  of  this  conrt  is  that 
errors  in  instructions  cannot  be  considered 
when  all  the  Instructlona  are  not  In  the  rec- 
ord. Hannan  t.  State,  149  Ind.  81,  47  N.  B. 
628;  Hawley  v.  Zlgerly,  136  Ind.  248,  249,  34 
N.  B.  210;  Clanln  v.  Fagan,  124  Ind.  304, 
306,  24  N.  E.  1044;  GaUaher  t.  State.  101  Ind. 
411;  Musgrave  r.  State,  133  Ind.  818,  32  M.  B. 
886,  In  Pence  v.  Waugh,  supra,— an  action 
to  contest  a  will,— the  court  instructed  the 
jury  that,  to  entitle  the  idalntiffs  to  recover, 
they  must  prove  both  unsoundness  of  mind 
and  imdue  influence.  The  court,  in  another 
Instruction,  said  that,  If  the  nnsoundness  of 
mind  of  the  testator  was  established,  [daln- 
tiffs  could  recover.  This  instruction,  while 
correct,  contradicted  the  one  first  mentioned, 
which  was  clearly  erroneous.  The  correct  In- 
struction did  not  withdraw  the  first  the  er- 
roneous one;  nor  do  the  two,  when  considered 
together,  correctly  state  the  law.  The  only 
way  that  the  error  In  giving  such  erroneous 
instruction  could  be  corrected  was  by  giving 
another,  plainly  withdrawing  the  same,  and 
directing  the  jury  to  disregard  It  BoUer  v. 
Klhig,  160  Ind.  150,  163,  164,  49  N.  E.  948; 
Railway  Co.  v.  Noftsger,  148  Ind.  101,  109,  47 
N.  E.  832;  Wenning  v.  Teeple.  144  Ind.  189. 
195,  41  N.  E.  600,  and  cases  cited.  The  in- 
structions were  not  all  In  the  record,  and  this 
court  refused  to  reverse  the  case  for  that  rea- 
son. 

In  Board  v.  Nichols,  139  Ind.  611,  619,  38 
N.  E.  629,  this  court  said,  in  r^ard  to  this 
question:  "Possibly,  if  a  charge  were  found 
to  be  so  radically  misleading  and  erroneous 
as  not  to  be  pertinent  to  any  possible  view  of 
the  case  made  by  the  pleading  or  the  evi- 
dence, and  one  which  was  so  prejudicial  that 
its  evU  effects  could  not  be  said  to  be  with- 
drawn by  another  charge,  It  might  be  con- 
sidered, notwithstanding  the  absence  of  other 
charges  from  the  record."  This  is  an  express 
recognition  of  the  role  that  when  all  of  the 
instructions  given  are  not  In  the  record,  it 
will  be  presumed,  when  necessary  to  sustain 
ihe  judgment  of  the  court  below,  that  any  er- 
roneous instructions  given  were  withdrawn, 
and  the  jury  directed  to  disregard  the  same; 
but  the  court,  in  the  part  of  the  opinion  quot- 
ed, goes  further,  and  intimates  that  an  er- 
roneous Instruction  might  be  so  prejudicial 
that  no  Instruction  withdrawing  the  same 
could  cure  the  error,  and  that  In  such  case 
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the  erroneons  instruction  would  be  conaidered, 
although  all  the  InstmctioiiB  given  were  not 
In  the  record.  In  Gallaher  t.  State,  101  Ind. 
411,  412,  this  court  fiald:  "The  safer  prac- 
tice Is  to  bring  all  the  inatructlons  Into  the 
record.  There  may,  perhaps,  be  cases  where 
this  court  could  decide  that  there  was  an  er- 
ror In  giving  inatructlons  without  ttarlng  all 
the  instructions  before  It,  but  the  case  that 
would  warrant  sudi  a  course  must  be  an  ex- 
traordinarily strong  one."  The  presumption 
that  an  erroneous  instruction  was  withdrawn 
is  necessary  to  sustain  the  judgment  of  the 
trial  court,  when  the  Instructions  are  not  all 
in  the  record.  Is  as  reasonable,  and  no  more 
radical  or  violent,  than  the  presumption  that 
instructions  were  given  which  corrected  the 
error  In  those  contained  in  the  record,  or  the 
presumption  that  the  court  withdrew  the 
prejudicial  statements  of  the  prosecuting  at- 
torney, and  directed  the  jnry  to  disregard 
them,  as  in  Bobb  v.  State,  aupra.  As  said  by 
Judge  Elliott  in  his  worlc  on  Appellate  Pro- 
cedure (section  709):  "If  the  appelate  tri- 
bunal Is  compelled  to  resort  to  presumptlona, 
It  will  choose  that  whidi  sustains  the  pro- 
ceedings of  the  trial  court,  and  reject  that 
which  would  overthrow  them.  If  the  condi- 
tion of  the  record  la  such  as  to  require  the 
higher  court  to  act  upon  a  presumption,  it 
will,  without  hesitation,  adopt  the  presump- 
tion that  upholds  the  judgment  from  which 
the  appeal  la  prosecuted." 

It  Is  also  assigned  as  error  that  the  court 
erred  in  refusing  to  admit  in  evidence  the 
deed  of  assignment  of  the  Bedford  Bank. 
Counsel  for  appellant  have  not  called  our  at- 
tention to  the  page  and  line  of  the  record 
where  any  such  evidence  was  offered  by  the 
state,  or  where  the  court  made  any  such  ruling 
as  that  ccHuplaloed  of.  Rule  26  of  this  court 
requires  the  party  assaying  that  a  ruling  of 
the  trial  court  la  erroneous  to  cite  the  page 
and  line  of  the  record  where  the  same  may 
be  found,  and  It  baa  been  repeatedly  held  by 
thia  court  that,  If  this  rule  was  not  complied 
with,  it  would  not  search  the  record  to  find 
Buch  error.  Slberry  t.  State,  149  Ind.  684, 
(i89,  39  N.  E.  986;  Burnett  v.  Mllnes,  148  Ind. 
230,  236,  46  N.  B.  464;  Packet  C3o.  v.  Plkey, 
142  Ind.  304,  317,  40  N.  B.  527;  Harness  v. 
State,  143  led.  420,  422,  423,  42  N.  E.  813; 
May  V.  State.  140  Ind.  88,  91,  95,  39  N.  B.  701; 
Harlau  v.  State  134  Ind.  339,  342,  S3  N.  B. 
1102;  Bailway  Co.  v.  Donnegan,  111  Ind.  179. 
190,  12  N.  E.  153;  Sanders  v.  Scott,  68  Ind. 
130,  132;  Bout  v.  Woods,  67  Ind.  319,  326; 
Brunner  v.  Brennan,  49  Ind.  98-101;  BUIott, 
App.  Proa  I  440.  Finding  no  availaUe  error 
In  the  record,  the  appeal  is  not  soatalned. 

OEL  Ind.  nu 

LANB  T.  STATB. 
(Supreroe  Oonrt  of  Indiana.  Nov.  29,  1888.) 

MUBDBB— INMCTMBNT  —  SCPFICIESCT  —  APPBAL— 

Kbvibw — Recobd — DTI^o  Declarations. 
1.  An  indictment  charging  that  accused  kill- 
ed and  murdered  a  certain  person  by  shooting 


against  him  with  a  gun  loaded  with  powder 
and  leaden  balls,  charges  the  death  of  such  per- 
son by  the  act  of  accused. 

2.  An  indictment  that  accused  "did  then  and 
there  unlawfully,  feloniously,  purposely,  and 
with  premeditated  malice  unlawfully  kUl  and 
muid^  G.,  by  then  and  there  felmiously,  pw- 
poself,  and  with  premeditated  malice,  shooting 
at  and  against  the  said  G.,"  charges  murder  in 
the  first  degree  with  snffldoit  certainty  to  enaUe 
the  court,  on  conviction,  to  pronounce  judg- 
ment, and  without  nnneceaaary  repetition,  with- 
in Bums'  Rev.  St  1891,  S  1824,  cb.  4,  5  (Hom- 
er's Rev.  St.  1897,  |  1765). 

3.  An  indictment  that  accused  kUled  and 
murdered  another  states  a  matter  of  fact,  and 
not  a  conclusion. 

4.  Error  in  giving  or  refusing  instructions 
cannot  be  reriewed  unless  the  hill  of  excep- 
tions affirmatively  shows  that  It  contains  all 
the  InstructionB  given. 

5.  To  make  instructions  a  part  of  the  record 
in  a  criminal  case,  a  bill  of  exceptions  is  neces- 
sary. Setting  them  out  in  the  transcript  under 
an  order  of  th^  trial  judge  reciting  that  th^ 
were  given  to  the  jury,  and  ordering  them  to  M 
made  part  of  the  record,  is  insnfflaent 

6.  Under  a  roedflcation  for  new  trial  becanse 
of  the  admission  of  a  dying  declaration  as  an 
entirety,  error  in  not  excluding  a  porticm  of  it 
cannot  be  considered. 

7.  Deceased's  dying  declaration  that  he  made 
no  attempt  to  injure  accused  Is  admiBsible,  be- 
ing a  statement  of  fact,  and  not  an  opinion. 

8.  A  motion  to  strike  evidence  is  properly 
overruled  where  the  objection  is  not  the  same 
as  that  raised  when  the  evidence  was  offered. 

9.  Where  several  dying  declarations  are  made 
at  different  times,  all  are  admissible. 

10.  An  oral  dying  declaration  Is  not  Inadmissi- 
ble, because  declarant  aubseqnentty  made  an- 
other declaration  is  writing. 

11.  The  awellate  coort  will  not  wcfgfa  con- 
flicting evlaence.  • 

Appeal  tcom  circuit  court;  Ollnttm  connty; 
James  V.  Sent,  Judge. 

Robert  Lane  was  convicted  at  mnider  tn  tiie 
first  degree,  and  appeals.  Affirmed. 

W,  R.  Moore  and  W.  H.  Bverroad,  for  ap- 
pellant Wm.  F.  Palmer,  Wm.  A.  Ketcham, 
and  Merrin  Moorefl*  for  tbe  Stata. 

MONKS,  C.  J.  App^nt  was  tried  and  con- 
victed of  tbe  crime  of  murder  In  the  first  de- 
gree, and  his  punishment  assessed  at  impris- 
onment for  life.  It  is  insisted  that  the  court 
erred  in  overruling  appellants  motion  to 
quash  the  indictment,  for  the  reason  that  the 
indictment  does  not  show  that  the  death  of 
Thomas  GTood  was  caused  by  the  alleged  act 
of  appellant.  Tbe  Indictment  charges  "that 
one  Robert  Lane,  on  the  20th  day  of  October, 
1897,ftt  said  county  of  Cllnton,and  state  of  In- 
diana, did  then  and  there  unlawfully,  fdtmi- 
ously,  purposely,  and  with  premeditated  mal- 
ice, unlawfully  kill  and  murder  Thomas  Good, 
by  then  and  there  feloniously,  purposely,  and 
with  premeditated  malice  shooting  at  and 
against  the  said  Thomas  Good  with  a  gun, 
which  was  then  and  there  loaded  with  pow- 
der and  leaden  balls."  The  indictment 
charges  In  clear  and  unmistakable  terms  that 
appellant  killed  and  murdered  Thomas  Good 
by  shooting  at  and  against  the  said  Good  with 
a  gun  loaded  with  powder  and  leaden  balls, 
and  this  is  certainly  a  direct  averment  that 
Good  died,  and  that  tbe  cause  of  death  was 
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appellauf  s  acta,  aa  alleged  In  the  Indtctmeut. 
Wood  V.  State,  92  Ind.  209,  270;  Melera  t. 
State,  66  Ind.  336,  342;  Welch  T..  State.  101 
Ind.  347,  348,  8  N.  E.  880.  The  offense  char- 
ged, "murder  In  tbe  first  degree,"  is  dearly  set 
forth  In  plain  and  concise  language,  without 
unnecessary  repetition,  and  is  stated  with  that 
degree  oC  certainty  that  the  court  may  pro- 
nounce judgment  upon  a  conviction  accord- 
ing to  the  right  of  the  case,  aa  required  by 
the  fotirth  and  fifth  clauses  of  section  1824, 
Barns'  Bev.  St  1894  (section  1766,  Homer's 
IleT.  St  1897).  Under  the  Code  of  Criminal 
Frocedare  In  this  state,  no  more  certainty  is 
required  In  criminal  than  In  cItU  pleading; 
all  that  is  required  is  that  the  averments  be 
certain  to  a  common  Intent  Meiers  t.  State, 
supra;  McCool  t.  State,  23  Ind.  127,  129; 
State  V.  Jenkins,  120  Ind.  268,  269,  22  N.  K 
133;  State  T.  Hopper,  133  Ind.  460,  464,  32 
N.  EL  878;  GlUett  Cr.  Iaw  (2d  £d.)  §  126. 
Appellant  insists^  however,  ttiat  the  allega- 
tion "that  appeilant  killed  and  murdered 
Thomas  Good"  Is  simply  a  conclusion.  In 
Bechtelh^mer  v.  State,  64  Ind.  128,  there  was 
DO  ^eclflc  allegation  In  the  indictment  that 
tiie  death  of  the  deceased  was  caused  by  the 
alleged  wrongful  acts  of  the  appellant  and 
objection  waa  made  to  the  Indictment  for  that 
reason.  Upon  that  question  this  court  said 
(at  page  133):  "It  Is,  however,  alleged  that 
the  appellant  and  Young,  by  the  means  afore- 
said, did  kill  and  murder  her.  If  this  is  true, 
the  woman  is  dead,  tor  the  word  'murdered' 
ex  vl  termini  Imports  death.  Cordell  v.  State, 
22  Ind.  1.  If  the  allegation  is  true,  more- 
over, she  died  by  means  of  the  administration 
of  the  poison.  This  objection  la  not  well  tak- 
en." There  is  no  defect  or  imperfection  in 
the  Indictment  which  tended  to  prejudice  the 
substantial  rights  of  the  defendant  upon  the 
merits  of  tbe  case.  Section  1825,  Bums'  Rev. 
St  1894  (aecUon  1766,  Horner's  Bev.  St  1S97). 
The  court  did  not  err  in  overruling  the  mo- 
tion to  quash. 

A  number  of  causes  for  a  new  trial  are  as- 
signed, calling  in  question  the  action  of  the 
court  in  giving  certain  Inatructlons  to  tbe  Jury 
and  In  refusing  to  give  each  of  the  Instmc- 
tiona  asked  by  appellant  In  order  to  present 
any  question  concerning  the  action  of  the 
court  In  giving  or  refusing  to  give  instruc- 
tions, the  bill  of  exceptions  must  affirmatively 
show  that  it  contains  all  of  the  Instructions 
given  by  the  court  to  the  Jury.  31usgrave  v. 
State,  133  Ind.  297,  32  N.  E.  885;  State  v. 
Wlnstandley  (tbl8term),61N.E.1064;  Hannan 
V.  State,  149  Ind.  81,  83,  47  N.  E.  628;  Reyn- 
olds V.  State,  147  Ind.  3, 12,  46  N.  E.  31;  Robb 
V.  State,  144  Ind.  669,  572,  43  N.  E.  642;  For- 
syth V.  Wilcox,  143  Ind.  144, 151,  41  N.  B.  371; 
EUIott  App.  Pmc  S  722.  The  bill  of  excep- 
tions in  this  case  does  not  affirmatively  show 
that  it  contains  all  of  the  instmctlons  given 
to  the  Jury;  on  the  contrary,  it  affirmatively 
shows  that  It  does  not  contain  all  the  instmc- 
tlons given  to  tbe  Jury.  No  question  is  pre- 
sented, therefore,  by  said  specifications,  for 
61  N.]C-e7 


a  new  trial  It  la  time  that  a  number  of  in- 
atiructions  are  set  out  in  the  transcript  as  well 
as  an  order  of  the  trial  court  making  them 
a  part  of  the  record,  and  It  la  recited  therein 
that  said  instructions  were  given  to  the  Jury 
by  the  court;  but  this  does  not  make  said 
instmctions  a  part  of  the  record,  for  the  rea- 
son that  in  a  criminal  case  Instruction  can 
only  be  brought  into  the  record  by  a  bill  of 
exceptions.  Bealer  v.  State.  150  Ind.  391,  392, 
60  N.  B.  302,  and  cases  cited;  Graybeal  v. 
State.  146  Ind.  623,  44  N.  £.  641,  and  caaea 
cited. 

It  Is  insisted  that  the  court  erred  In  admit- 
ting In  evidence  a  dying  declaration  of  Thorn* 
as  Good,  which  was  reduced  to  writing,  and 
signed  by  him.  Counsel  for  appellant  in  tiielr 
brief,  do  not  inaist  that  the  court  erred  In 
admitting  tbe  dying  declaration  as  an  entiret;. 
but  that  tiie  part  which  reads  as  follows:  "I 
made  no  attempt  to  injure  him,"  should  have 
been  excluded  by  the  court  Two  causes  for 
a  new  trial  call  In  question  the  action  of  the 
court  in  admitting  such  dying  declaration  as 
an  entirety,  but  do  not  call  In  question  the 
action  of  tbe  court  In  admitting  the  part  of 
said  dying  declaration  complained  of  In  this 
court  No  question,  therefore,  is  presented 
to  thla  court  concerning  the  admissibility  of 
the  part  of  said  dying  declaration  above  quot- 
ed. The  same  was^  however,  clearly  admis- 
sible, under  the  doctrine  declared  by  this  court 
in  Boyle  v.  State,  97  Ind.  322-328;  and  In 
Boyle  V.  State,  106  Ind.  469-476.  6  N.  E.  203. 
and  cases  cited.  See,  also,  Wroe  v.  State,  20 
Ohio  St  460;  Roberts  v.  State.  6  Tex.  App. 
141;  Payne  v.  State.  61  Miss.  161;  State  v. 
Nettiebuah,  20  Iowa,  257;  Sullivan  v.  State, 
102  Ala.  136,  16  South.  264;  State  v.  Black. 
42  La.  Ann.  861.  8  South.  594;  Rex  v.  Scaife, 
1  Moody  &  R.  551. 

During  the  progress  of  the  trial,  one  Warren, 
a  witness  for  the  state,  testified  to  certain 
statements  made  to  him  by  tiie  deceased  after 
he  received  the  fatal  wound,  concerning  who 
shot  him,  and  the  circumstances  immediately 
connected  therewith.  Appellant  objected  to 
the  evidence  on  the  ground  that  it  tiad  not 
been  diown  that  the  deceased,  when  he  made 
said  stat^ents  to  the  witness,  had  aban- 
doned all  hope  of  recovery,  and  believed  that 
death  was  near  at  hand.  We  cannot  say  tbe 
preliminary  proof  was  not  sufficient  to  author- 
ize the  trial  court  to  find  that  the  deceased, 
when  he  rdated  to  tiie  witness  Warren  the 
drcumstances  Immediately  connected  with  his 
injury,  believed  that  his  death  from  the 
wounds  received  was  not  only  certain,  but 
that  it  was  near  at  hand.  Under  such  cir- 
cumstances, dying  declarations  are  admissi- 
ble In  evidence.  Uuderh.  Cr.  Ev.  S  103;  GU- 
lett  Ind.  &  CoL  Ev.  S  195.  Aftrar  the  witness 
Warren  had  testified,  and  left  the  witness 
stand,  and  a  number  of  other  witnesaea  had 
testified,  appellant  moved  the  court  "to  atrlke 
out  and  wltiidraw  the  evidence  of  aald  War- 
ren alB  to  the  dying  declaration  of  Q00&.  the 
deceaaed,  and  direct  tbe  Jury  to  dlaregaid  tbe 
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same,  for  the  reason  that  ttie  statement  of  the 
deceased,  testified  to  by  Warren,  waa  prior  and 
anterior  to  the  one  afterwards  made  by  the  de- 
ceased, which  latter  statement  was  reduced  to 
writing,  and  signed  by  the  deceased,  and  was 
read  to  the  Jury  as  the  dying  dedaratlon  of 
the  deceased/'  This  moUoo  was  OTemiled 
by  the  conrt  It  fs  settled  that  a  motion  to 
strike  out  and  withdraw  the  evidence,  or  any 
part  of  the  evidence,  of  a  witness,  for  rea- 
Bcms  difFereut  from  those  Interposed  when 
the  evidence  was  offered  and  Introduced,  Is 
properly  overruled.  Bingham  v.  Walk,  128 
Ind.  1S4,  172,  173,  27  N.  B.  483;  Newion  v. 
Tyner,  128  Ind.  466-471,  27  N.  E.  168,  and  28 
N.  E.  59;  Railway  Co.  v.  Wynant,  184  Ind. 
681,  694,  34  N.  R  S69.  If  the  objection  to 
said  evidence  presented  by  said  motion  had 
been  made  when  the  evidence  was  offered,  the 
motion  was  properly  overruled,  because,  If  dy- 
ing declarations  are  made  at  dlfFerent  times, 
all  are  admissible;  and  the  fact  that  the  dy- 
ing declaration  made  at  one  of  the  times  was 
reduced  to  writing,  and  signed  by  the  declar- 
ant, will  not  render  those  made  at  other  times 
Inadmissible.  People  v.S1mpson,48  Mich.  474, 
478,  12  X.  W.  662;  Krebs  v.  State,  8  Tex. 
App.  1-29;  0  Am.  &  Eng.  Enc.  Law,  134; 
IJnderh.  Cr.  Ev.  S  112;  Whart  Or.  Er.  i  295. 

Appellant  Insists  that  the  verdict  Is  not  sus- 
tained by  the  evidence.  There  was  evidence 
from  which  the  jury  had  the  right  to  find  the 
defendant  guilty  as  chained,  and,  although 
there  was  a  conflict,  we  cannot,  under  the 
vell-settled  rule,  weigh  the  evidence.  Shields 
r.  State,  149  Ind.  395,  412,  49  N.  E.  351,  and 
cases  cited.  No  available  error  appearing  In 
the  record,  the  Judgment  la  affirmed. 


063  iDd.  484) 

LATMAK  T.  HUGHES  et  aL^ 

(Sopreme  Ooart  ot  Indiana.   Nov.  29.  1808J 

HMHWAT8—A8SBB8MB:tT8— Collateral  Attack— 
Report  or  Vibwbrb — Ambmdhbht  bt 

COMMISSlOJtBBS. 

l.In  a  collateral  attack  by  injnnction  on  aa- 
■essments  against  plalntlff'B  lands  to  pay  the 
expenses  of  coDBtructlug  a  macadamized  road, 
in  pursuance  of  Rev.  St  1881.  SS  5091-5103 
(Burns'  Rev.  St.  1894,  H  6855-6867).  mere  ir- 
regularities or  defects  in  making  the  assess* 
meat  cannot  be  inquired  into,  where  the  board 
of  commisBioDers  bad  jurisdiction. 

2.  A  complaint  to  enjoin  the  collection  of  as- 
sessments oo  plaintlfTs  lands  to  pay  the  ex- 
peoses  of  a  road  constructed  nnder  Rev.  St. 
im,  ii  5091-6103  (Burns*  Rev.  St  1894.  U 
6855-6867),  alleging  that  his  lands  had  never 
been  reported  by  any  engineer  or  by  any  view- 
ers as  benefited  by  the  road,  is  inauffident 
without  further  alleging  what  the  commission- 
ers' record  disciosea  on  the  subject,  since  ample 
authority  is  conferred  on  the  commissioners  oy 
the  statute  to  make  all  needed  corrections  and 
supply  all  omiasiona. 

Appeal  from  circuit  court  Putnam  coonlT; 
R  W.  McBride,  Special  Judge. 

Action  by  James  T.  Layman  against  George 
W.  Bughea  and  others.  From  a  Judgment 
for  defendant  Hughes*  plaintiff  appeala  Af- 
firmed. 


Uoore  &  Bro.  and  S.  D.  Coffey,  for  Kppti- 
lant  Frank  D.  Ader  and  H.  H.  Hathlu,  for 
appeDeei. 

MeOABB,  J.  The  appeHant,  Layman,  sued 
the  appellee  Hughes,  as  treasurer  of  Putnam 
county,  to  enjoin  the  collection  of  certain  as- 
sessments upon  appellant's  land  to  defray  the 
expense  of  the  construction  of  the  Mt  Meridi- 
an and  Putnamrille  free  macadamised  road. 
The  other  appellees,  who  were  defendants  be- 
low, filed  cross  complaints  setting  up  th* 
same  facts,  substantially,  set  forth  In  the 
complaint,  the  only  difference  being  that  each 
cross  complaint  refers  to  the  land  owned  by 
such  cross  complainant,  and  assessed  for  such 
road,  Instead  of  the  land  owned  by  the  plain- 
tiff. Each  defendant  filed  a  separate  cross 
complaint  Demurrers  to  the  complaint  and 
to  each  cross  complaint  were  sustained  for 
want  of  sufficient  facts,  and.  the  plaintiff  and 
cross  complainants  failing  to  amend  or  plead 
further.  Judgment  was  rendered  that  the  plain- 
tiff and  cross  complainants  take  nothing  by 
the  complaint  or  cross  complalnta.  These  rul- 
ings are  called  In  question  by  the  assignments 
of  error.  There  are  18  separate  asslgnmeota 
of  error  under  different  titles.  The  first  one 
makes  the  plaintiff  below  the  sole  appellant, 
and  the  defendants  below,  or  cross  com- 
plainants, appelieea.  In  the  other  17  assign- 
ments, one  or  more  of  the  cross  complainants 
are  made  appellants,  and  the  balance  of  them 
are  made  appellees,  along  with  the  plaintiff 
below. 

This  being  a  vacation  appeal,  the  proper 
pariles  are  required  to  be  made.  All  of  the 
parties  to  the  appeal  are  made  both  appel- 
lants and  appellees.  And,  unless  we  regard 
this  as  18  separate  appeals,  which  Is  not  au- 
thorized In  one  transcript,  we  would  probably 
be  justified  In  dismissing  the  appeal.  We 
held  in  Gregory  v.  Smith,  139  Ind.  48,  38  N. 
E.  305,  that  the  same  party  cannot  be  both 
appellant  and  appellee.  But,  as  it  is  not  dis- 
cussed or  noticed  in  the  argument,  we  wQI 
not  pass  upon  It 

The  case  of  Bowen  v.  Hester,  143  Ind.  611. 
41  N.  B.  330,  was  an  action  to  enjoin  the  col- 
lection of  assessments  made  by  the  same  oi^ 
der  of  the  board  of  commissioners,  and  for  the 
same  irregularities  relied  on  in  this  action, 
but  by  different  landowners  from  those  in- 
volved here.  The  record  shows  that  the  trial 
court  was  controlled  In  sustaining  the  demur- 
rers by  the  law  as  declared  In  that  case.  We 
held  In  that  case  that  the  defects  in  the  pro- 
ceedings of  the  board  were  mere  Irregulari- 
ties that  did  not  affect  the  Jurisdiction  of  the 
board,  and  tbat  the  record  showed  that  It 
had  complete  Jurisdiction,  and  that  Its  orders 
and  Judgment  in  establishing  the  road  and 
making  the  assessments  could  not  be  collater- 
ally impeached  by  an  Injunction.  In  one  of 
the  briefs  of  appellant's  counsel  it  la  substan- 
tially conceded  that  tbat  case  Is  decisive  of 
this,  but  It  Is  contended  that  that  case  was 
wrongly  decided,  and  ought  to  be  ovOToled. 


Digitized  by  Google 


Ind.)  '    LAYMAN  t.  HUGHES.  1059 


It  is  contended  that  thai  case  Is  In  conflict 
with  Fulton  T.  CummingB,  132  Ind.  453,  30  N. 
E.  949.  In  the  latter  case,  on  appeal  from  the 
board  to  the  circuit  court,  It  was  attempted 
to  show  that  there  were  other  lands,  not  re- 
ported benefited,  that  were  actually  benefited. 
This  offer  was  rejected  In  the  circuit  court, 
and  Its  action  affirmed  In  this  court,  because 
no  such  question  was  raised  In  the  commis- 
sioners' court  by  attacking  the  report  of  the 
viewers  before  the  board.  This  court  there 
said:  "Unless  some  such  action  was  taken, 
we  think  the  parties  Interested  are  bound  by 
the  report  of  the  viewers  as  to  the  limit  of  the 
territory  to  be  assessed."  It  Is  therefore 
urged  that  the  language,  "the  territory  sought 
to  be  assessed,"  as  used  In  the  statute,  means 
the  lands  embraced  In  the  report  of  the  view- 
ers. The  whole  case  shows  that  no  such 
thought  existed  In  making  the  decision.  If 
that  were  so,  as  soon  as  a  report  of  viewers 
Is  made,  showing  certain  lands  benefited  with- 
in the  two-mile  limit,  that  would  end  the  con- 
troversy, even  though  other  lauds  were  with- 
in the  two-mile  limit  actually  benefited,  but 
not  so  reported.  If  the  report  of  the  viewers, 
leaving  such  actually  benefited  lands  out  of 
such  report,  excludes  the  Jurisdiction  of  the 
board  as  to  such  omitted  lands,  as  Is  contend- 
ed by  appellant,  then  such  Jurisdiction  does 
not  depend  on  facts,  but  on  mistakes.  But 
this  court  there  explicitly  denied  such  a  cod- 
structlon  of  the  statute  by  saying;  "We  do 
not  bold  that  the  parties  Interested  may  not, 
apon  the  return  of  the  report  of  the  viewers, 
attack  it  before  the  board  by  proper  pleading, 
upon  the  ground  that  it  does  not  Include  all 
tiie  lands  benefited,  and  procure  new  view- 
ers and  a  new  report;  but  no  such  question 
Is  presented  here,  for  nothing  of  the  Und  was 
attempted."  Now,  If  such  Irregularities  and 
defects  cannot  be  Inquired  Into  on  appeal 
from  the  board  to  the  circuit  court,  simply 
because  they  were  not  attacked  before  the 
board,  there  is  much  greater  reason  why  they 
cannot  be  inquired  into  on  a  collateral  at- 
tack by  inJunctlfflL  That  case  is  not  In  point 
here,  because  tills  Is  a  collateral  attack,  and 
Uutt  was  a  direct  attack  by  appeal,  the  pur- 
pose of  whldi  is  in  the  nature  of  an  attempt 
to  correct  errors  by  a  trial  de  novo. 

An  injonctton  against  a  Judgment  estab- 
lishing a  gravel  road,  and  making  assess- 
ments tiierefor,  proceeds  upon  the  idea  that 
the  proceedings  and  Judgment  of  the  board 
are  void.  If  the  board  had  Jurisdiction,  ita 
proceedings  are  not  void,  though  ever  so  er* 
roneous.  In  the  other  brief,  aa  behalf  of 
appellant,  it  is  contended  Uiat  Judges  Mc- 
Gregor and  McBride  had  a  misconception 
of  the  purport  of  the  opinion  In  Bowen  v. 
Hester,  supra.  It  is  said  in  said  brief  that: 
"It  appears  from  the  statement  of  the  rec- 
ord In  the  case  of  Bowen  v.  Hester,  supra, 
ttiat  the  Tlewos  amended  their  report  so 
as  to  iniAude  the  lands  of  appellee  in  that 
case.  If  this  was  true,  of  course  be  could 
not  enjoin  the  collection  of  the  assessment 


for  the  viewers  have  the  right,  at  any  time 
before  they  are  discharged,  to  amend  their 
report.  Therefore,  when  tbis  court  held, 
under  this  state  of  facts,  that  Hester  could 
not  enjoin,  It  decided  all  there  was  In  the 
case."  That  case  shows  that  the  report  of 
the  viewers  was  made  and  filed  before  the 
amendment  thereto  was  made  by  adding 
the  lands  in  controversy;  that  the  amend- 
ment was  made  by  the  board  by  adding  the 
omitted  lands.  But  It  Is  contended  that  that 
case  is  not  controlling  here,  because  nothing 
of  the  kind  appears  in  the  complaint  here. 
While  It  Is  alleged  In  a  vague  and  Indefinite 
manner  only  that  appellant's  lands  were  as- 
sessed, It  Is  substantially  averred  that  they 
bad  never  "been  reported  by  sold  engineer 
and  viewers,  or  any  other  engineer  and 
viewers,  as  benefited,  and  ought  to  be  as- 
sessed to  pay  for  the  cost  of  said  Improve- 
ment" But  It  Is  not  alleged  what  the  com- 
noissloners'  record  states  or  discloses  upon 
the  subject  The  complaint  does  allege  In 
one  place  that  the  report  of  the  viewers  and 
engineer  that  certain  lands  therein  describ- 
ed would  be  benefited  was  filed,  and  It  did 
not  Include  appellant's  lands,  and  that  such 
report  appeared  of  record.  So  the  complaint 
does  not  set  forth  what  steps  were  taken 
by  the  commissioners  before  the  order  as- 
sessing appellant's  lands  for  the  Improve- 
ment It  alleges  that  appellants  "lands 
were  not  reported  by  sold  wgineer  and 
viewers,  or  by  any  other  engineer  and  view- 
ers,  as  benefited,"  but  it  fails  to  aver  what 
the  commissioners'  record  states  as  to  the 
matter.  All  these  averments  may  be  true,  and 
yet  It  may  also  have  been  true,  as  shown 
by  the  complaint  In  the  case  of  Bowen  v. 
Hester,  supra,  that  the  board  had  entered 
of  record  the  following  order:  "Comes  now 
McC.  Hartley,  auditor,  and  i»%8^t8  the  re- 
port of  John  W.  McNarry,  William  Broad- 
street  and  James  H.  Sparks,  viewers  in  the 
cause  filed  within,  and  said  report  is  as  fol- 
lows, after  correction  made  by  the  board 
from  evidence  submitted:  *  *  •  And  now 
cMue  said  viewers,  and  report  the  follow- 
ing lands  and  lots  benefited,  which  said  lands 
and  lots  are  by  the  board  added  to  the  fore- 
going list  and  after  correction  to  stand  as- 
sessed," etc.  In  Blcketts  v.  Spraker,  77  Ind. 
878k  It  is  said:  "The  statute  confers  ample 
authority  upon  the  commissioners  to  make 
all  needed  correctlonB  and  to  supply  ail 
(Hulsslons."  After  quoting  the  statute,  that 
case  continues:  "For  anything  that  appears, 
the  commissioners  may  have  added  to  the 
assessment  roll  the  lands  alleged  to  haw 
been  omitted.  The  presumption  is  that  they 
did  their  du^,  and  placed  all  the  luids  upoD 
the  list.  It  was  at  least  Incumbent  upon 
the  appellants  to  show  not  only  that  the 
committee  omitted  lanas,  but  that  other  pub- 
lic officers  did  not  supply  the  omission."  This 
is  one  of  the  cases  on  which  Bowen  v. 
Hester,  supra,  is  founded.  This  is  but  an 
application  of  the  general  doctrine  to  this 
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sort  of  a  case,  and  that  doctrine  la  thorough- 
ly settled  by  oar  decisions  that  a  record  of 
a  judgment  cannot  be  Impeached  collaterally 
by  allegation  of  matters  dehors  the  record 
unless  the  complaint  states  what  is  shown 
by  the  record  In  relation  to  such  matters. 
Bailey  v.  Blnker,  146  Ind.  129,  136,  137,  45 
N.  G.  88.  and  authorities  there  cited  ou  this 
point;  Fitch  t.  ByaU,  149  Ind.  654r^58,  49 
N.  B.  455;  Denton  t.  Arnold  (at  this  term) 
51  N.  E.  240.  And  In  Million  T.  Board,  89 
Ind.,  at  page  15,  quottug  from  Stoddard  T. 
Johnson,  75  Ind.  20,  It  is  said:  "The  com- 
plaint charges  numerous  mors  and  defects 
In  the  reports  of  the  original  viewers  and  of 
the  committee  of  apportionment;  as,  for  In- 
stance, that  benefited  lands  had  been  omitted^ 
and  other  tracts  so  defectively  described  as 
that  the  assessments  made  thereon  were 
void.  It  Is  evident,  however,  that  these  and 
like  objections  do  not  affect  the  jurisdiction, 
and,  if  true,  constitute  errors  and  Irregular- 
ities which  the  law  expressly  authorizes  the 
board  to  correct  at  any  time."  Both  of  the 
cases  last  referred  to  were  among  the  cases 
on  which  the  decision  In  Bowen  v. ,  Hester, 
Bupra.  was  founded.  It  is  therefore  clear 
that  that  case  was  correctly  decided;  and, 
even  If  the  complaint  does  not  show  that 
the  report  of  the  viewers  was  amended  and 
corrected  by  the  board,  In  the  absence  of  any 
averment  in  the  complaint  in  this  case  as  to 
what  the  record  of  the  commissioners  shows 
as  to  that  matter,  It  is  Insnttlclent  to  uphold 
a  collateral  attack  on  those  proceedings, 
which  this  suit  Is;  and  the  presumption 
arises  that  the  report  was  so  amended  before 
the  assessment  complained  of  was  made.  It 
follows  that  the  circuit  court  did  not  err 
in  sustaining  the  demurrers.  Hie  Judgment 
is  afflimed. 


(161  iBd.  S2») 

6EISBN  T.  BBDEB. 
(Supreme  Ooxat  of  Indiana.   Not.  29, 180&) 
Afpbai.— Rboord  —  Necbssitt  or  Plkadikos— 

AOBIBD  CaBBS. 

A  record  on  appeal,  in  order  to  be  snffl- 
dent,  most  disclose  a  decision  in  a  pending 
cause,  based  on  pleadings,  unless  there  Is  an 
agre^ent  in  wnting  snffldent  to  constitute 
an  agreed  case. 

Petition  for  rehearing.  Overruled. 
For  former  opinion,  see  61  N.  B.  353. 

HACKXEY,  J.  The  learned  counsel  for  the 
appellant  supports  the  petition  for  a  rehearing 
with  bitter  criticism  of  a  procedure  which 
does  not  enable  litigants  to  define  their  own 
Issues,  and  have  them  passed  upon  by  the 
courts,  or  which  enables  the  courts  to  avoid 
passing  upon  the  merits  of  a  case  by  resort- 
ing to  technicalities.  It  is,  we  think,  for- 
tunate that  a  Code  has  been  formulated  and 
adopted  as  a  guide  to  the  administration  of 
Justice,  since,  If  every  lawyer  were  permitted 


to  arUtrarlly  determine  for  himself  the  forms 
and  methods  of  procedure,  we  would  have, 
instead  of  an  orderly  system  of  procedure,  a 
chaotic  entanglement,  which  would  hide  and 
di^ise  every  scientific  principle  In  pleading 
and  practice.  We  would  not  profit  even  by 
that  once  popular  treatise,  "Every  Man  His 
Own  Lawyer."  No,  we  would  not  abolish 
the  Code,  if  we  could;  but,  tince  we  cannot, 
we  feel  an  obligation  to  enforce  Its  provisions, 
which  limit  appeals  to  those  controversies 
which  assume  the  form  of  a  case  at  law  or 
a  suit  in  equity.  There  is  but  one  instance 
in  which  a  case  or  suit  is  recognized  without 
pleadings,  and  that  Is  where  the  parties  sub- 
mit their  differences  upon  an  agreement  m 
writing,  properly  signed,  and  constituting  an 
"agreed  case.''  So  far  as  the  preset  appeal 
informs  us,  this  la  not  a  case  or  suit  resting 
upon  pleadings  or  upon  the  required  agree- 
ment It  bears  no  more  resemblance  to  the 
cases  where  an  appeal  Is  authorized  than  if 
the  lawyers  had  submitted  their  views  to  a 
friendly  neighbor,  from  whose  decision  a 
transcript  had  been  certified  to  this  court 
We  do  not  hesitate  to  hold  that  a  sufficient 
recMTd  on  appeal  must  disclose  a  decision  in  a 
cause  pending,  and  that  no  cause  can  find 
lodgment  in  the  courts  of  this  state  without 
pleadings  or  the  statutory  agreement  Other 
authorities  supporting  the  original  oirinion  are 
Helzer  v.  Kelly,  73  Ind.  582;  Eltey  v.  State, 
149  Ind.  4S,  48  N.  E.  345;  Davis  v.  Talbot 
149  Ind.  80,  47  N.  E.  829;  Davis  v.  Union 
Trust  Co..  150  Ind.  46,  49  N.  E.  817;  Hntch- 
ings  V.  Hay,  132  Ind.  369,  31  N.  £.  938;  Sea- 
ger  V.  Aughe,  97  Ind.  285;  Sumner  v.  Go- 
ings, 74  Ind.  293;  Eafiway  Co.  v.  Raden,  10 
Ind.  App.  607,  38  N.  E.  341;  Todd  v.  Winanta, 
36  Cal.  129;  Olsen  v.  Cresclo,  10  BL  App.  541; 
Boad  Dist.  v.  Miller,  166  IlL  221,  40  N.  B.. 
447;  Collins  v.  Express  Co.,  27  Ind.  11:  Bon- 
sell  T.  Bonsell,  41  Ind.  476;  Galley  v.  Knapp, 
14  Neb.  262,  15  N.  W.  329;  McCardle  v.  Mc- 
GInley,  86  Ind.  538;  Elliott,  App.  Proc.  i  198. 
In  the  last  citation  it  will  be  found  that  "the 
pleadings  must,  In  general,  be  regarded  as 
part  of  the  record  embraced  in  an  appeal, 
since.  In  their  absence  It  would  not  be  pos- 
sible to  ascertain  what  was  In  controversy." 
The  statute  relating  to  appeals  (Rev.  8t  1894. 
(  662;  Bev.  St  1881.  {  650)  provides  that  "all 
proper  entries  made  by  the  clerk,  and  all  pa- 
pers pertaining  to  a  cause  and  filed  therein 
•  •  *  are  to  be  deemed  parts  of  the  rec- 
ord." Another  provision  (Rev.  St  1894,  | 
662;  Bev.  St  1881,  |  640)  permits  less  than  a 
complete  record,  and  to  include  only  "so 
much  thereof  as  is  embraced  In  the  appeal." 
This,  however,  cannot  be  hdd  to  support  a 
record  omitting  steps,  essential  to  the  exist- 
ence of  a  cause,  preceding,  and  upon  which  a 
rational  view  of  the  alleged  error  depends. 
It  Is  a  common  rule  of  practice  which  permits 
the  appellee  to  answer  that  an  all^:ed  error 
Is  harmless.  If  the  appellant  has  no  cause  of 
action.  Improvement  Co.  v.  Small  (Ind.  Sup.) 
60  N.  B.  476.   This  prlvUege  would  be  de- 
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feated  if  tbe  appellant  might  omit  the  com- 
pbUDt  fmn  tbe  record.  The  petition  1>  otw> 
ruled. 


OSl  Ind.  SU) 

STATE  ex  rel,  MOBGAN,  CoTintr  A^aessor,  t. 
REAL-ESTATE  BUILDING  &  LOAN 
FUND  ASS'N  et  aL 
(St^reme  Oonrt  of  Indiana.   Not.  20,  1888.) 
Tazatios  —  Stock  nr  Bdildihs  Associatiox  — 

BZAHIHATIOH  or  BOOJCB  BT  AMBBSOR 

— Uavdaicus— Pahtibs. 

1.  Stock  in  a  bnUdiii«  auociation,  whether 
paid  up,  prepaid,  ranniDg,  or  otherwise,  la  taxa- 
ble at  its  tme  cash  Talae. 

2.  Mandamna  lies  to  compd  a  bnUdiii«  aaso- 
ciation  to  permit  the  eonntj  assessor  to  exam- 
ine its  books  to  determine  whether  any  of  the 
stock  of  tbe  aasoclatlon  has  been  omitted  from 
taxation,  both  for  the  current  jear  and  for 
previons  rean,  under  tbe  authority  given  him 
by  Burns'^  Rev.  St  1894,  1  8444  (Homer's  Rev. 
St.  1897.  i  6302). 

3.  In  mandamus  proceedings  by  a  coan^  as- 
sessor to  compel  a  ouilding  assooatlcm  siu  its 
officers  to  permit  Um  to  ocamine  its  books  to 
determine  whether  any  of  the  stock  has  been 
omitted  from  taxation,  the  offlcera  are  proper 
party  defendants,  since  the  wnt,  when  issued, 
most  be  obeyed  by  them. 

4.  A  writ  of  mandamus  is  proper,  thou^ 
there  is  another  remedy,  where  the  latter  is 
'Uot  adequate. 

Appeal  from  circuit  cotirt,  Monroe  county; 
W.  H.  Martin,  Judge. 

Action  by  the  state,  on  relation  of  John  D. 
Morgan,  as  county  assessor,  against  the  Real- 
Estate  Building  &  Loan  Fund  AHSoclation  and 
others,  for  a  writ  of  mandamus.  From  a 
Judgment  mstalnlng  a  demurrer  to  the  alter- 
native writ,  relator  ^tpeals.  Beversed. 

H^ey  &  Wilson,  for  appellant  Londen  it 
Louden,  for  appellees. 

MONKS,  a  J.  This  action  waa  brought 
by  the  relator,  aa  county  aaseaaor,  to  com- 
^^pellee  said  building  association  and  its 
offleen  to  pomlt  blm,  as  such  assessor,  to 
examine  the  books  of  said  building  assodar 
tlon  fw  tbe  purpose  of  determining  whether 
any  of  the  stock  of  said  association  bad  been 
omitted  from  taxatton.  An  alternative  writ 
of  mandamus  was  Issued,  and  appdleea*  de- 
murrer thereto  was  sustained.  Ai^>ellant  le- 
fnsiiv  to  plead  further,  Judgment  was  ren- 
dered In  favor  of  appellees. 

Tbe  only  errors  assigned  call  In  question  llie 
actlcm  of  tbe  court  In  sustaining  said  demur- 
rer. It  is  settled  law  In  this  state  tbat  the 
stock  In  building  and  loan  aasociatlMisi,  wheth- 
er paid  up,  prepaid,  nmidng,  or  otherwise.  Is 
taxaUe  at  Its  tme  cash  value.  Ham  v.  Wood- 
ard  (Ind.  Sup.)  DO  N.  X.  88;  Denlstan  v.  Terxy, 
141  Ind.  677,  41  N.  B.  148.  Tbe  tax  laws  of 
this  state  make  it  the  dnty  of  county  assess- 
ors to  assess  all  property  which  has  been 
omitted  from  taxation,  and  for  tbat  purpose 
be  not  only  has  ibe  power  expreaAy  given 
him  statute,  but  also  tbe  power  given  to 
township  asBessora,  county  auditors,  and  treas- 
niers.   Sections  8S26,  8681.  8C60,  8e0O,  Bums* 


Rev,  St  1894  (sections  6371.  6880,  0409,  0449, 
Homer's  Rev.  St  1897).  being  sections  108, 
113. 142, 182,  "Tax  Law,"  Acts  1891,  pp.  241, 
246,  257,  268.  Ample  powers  are  conferred 
by  statute  upon  the  taxing  offlcera  in  this 
state  to  perform  their  duties  In  discovering 
and  assessing  property.  It  Is  provided  by 
section  8444,  Bums'  Rev.  St  1894  (section 
6302,  Homer's  Bev.  St  1897),  that  "for  the 
purpoae  of  properly  listing  and  assesali^ 
property  for  taxation,  and  equalizing  and  col- 
lecting taxes  the  township  asRessor,  county 
assessor,  county  auditor,  auditor  of  state, 
boards  of  review  and  board  of  tax  comrcUB- 
sl(mers,  shall  each  have  the  right  to  Inspect 
and  examine  tbe  records  of  all  public  offices, 
and  the  books  and  piu>ers  of  all  corporations 
and  taxpayers  of  this  state,  without  charges; 
and  they  shall  have  also  the  power  to  ad- 
minister all  necessary  oaths  or  afflrmatlona  In 
the  discharge  of  their  duties."  The  foregoing 
section  la  substantially  the  same  as  section 
6317,  Bev.  St  1881,  except  that  the  last- 
named  section  did  not  mention  township  and 
county  assessors. 

It  was  held  by  this  court  In  Satterwhlte  v. 
State,  142  Ind.  1,  40  N.  B.  654,  1087,  that  un- 
der said  section  6817,  Bev.  St  1881  (section 
8444,  Bums'  Bev.  St  1894).  a  board  of  equali- 
sation had  the  power  to  Inspect  and  examine 
the  books  and  papers  of  corporations,  and  re- 
quire a  witness  to  testify  In  making  a  prelim- 
inary examination  to  determine  whether  any 
property  had  been  omitted  from  taxation, 
before  giving  any  notice  to  any  taxpayer  that 
said  board  was  about  to  assess  omitted  proper- 
ty to  him,  and,  further,  that  mandamus  was 
the  proper  remedy  in  such  Investigation.  It 
is  clear  from  what  was  said  In  Satterwhlte  v. 
State,  supra,  that  the  relator  was  entitled  to  a 
writ  of  mandamus  to  compel  said  appellees, 
the  building  ,aasoclation  and  Ita  officers,  to 
permit  bim  to  examine  Its  books  and  papors 
in  his  preliminary  bivestlgation  to  discover 
property  omitted  from  taxation,  not  only  for 
the  year  1897,  but  for  previous  years.  Sec- 
tions 8526,  8631.  8600,  8000,  Bums*  BeV.  Bt 
1894  (sections  6371,  6380,  0409,  0449,  Homer's 
Bev.  St  1887).  not  only  make  It  the  duty  of 
the  comity  assessor  and  other  taxing  officers  to 
search  for,  discow,  list,  and  assess  aU  omit- 
ted pn^ty  subject  to  taxation  tor  the  cur* 
rent  year,  but  for  previous  years,  and  In  tbe 
performance  of  this  duty  such  cOcen  are 
authorized  to  use  all  the  means  and  Instramen- 
taUUes  the  law  provides.  It  Is  the  policy  of 
this  Btat»,  as  declared  in  the  constitution,  to 
subject  ail  private  property,  real  and  prason- 
al,  to  taxation,  except  such  only  for  munldpal, 
educational,  literary,  scientlflc,  rellgloua  or 
charitable  purposes  as  may  be  espedally  ex- 
empted by  law.  Const  art  10,  1 1;  State  v. 
Halter.  149  Ind.  202,  801,  47  N.  B.  666.  Tbe 
sections  of  the  tax  law  heretofore  dted  were 
enacted  br  tbe  legislature,  in  obedience  to  Qie 
mandate  of  tbe  consUtatlon,  In  order  that  the 
taxing  oauan  might  discover,  Ust,  and  as* 
sess  all  real  and  personal  property  not  oonpt 
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from  taxation,  aa  provided  In  the  constitution. 
Tbe  offlcera  of  tbe  Imlldlng  aaaodaticHi,  being 
the  castodlana  of  Its  books  and  papers,  were 
properly  made  co^efendanta  with  tbe  asso- 
ciation In  the  conrt  below,  for  the  reason  th&t 
the  writ,  when  Issued,  must  be  obeyed  by  the 
officers,  and.  If  not  obeyed,  the  punishment 
for  such  disobedience  should  be  aaaessed 
asainst  them,  or  snch  of  them  as  are  guilty  of 
a  dlsr^iard  of  the  mandate.  It  is  Insisted  by 
appelleea  that  **the  writ  of  mandamus  Is  not 
prapex  unless  there  is  no  other  remedy."  Tbe 
rule  In  this  state  Is  that  snch  writ  is  not  prop- 
er, If  there  Is  another  adequate  remedy.  State 
r.  Kamman  (No.  18,522)  61  N.  B.  483,  and 
cases  dted;  Manor  t.  State,  149  IdA.  310,  313. 
49  N.  B.  160,  and  cases  dted;  Wampler  t. 
State.  148  Ind.  667.  663,  664,  47  N.  B.  1068. 
and  cases  cited.  It  follows,  from  what  we 
have  said  and  ihe  authorlttes  dted,  that  the 
court  erred  In.  Bustling  tbe  demurrer  to  the 
alternatlTe  writ  Judgment  reversed,  with 
Instmctlous  to  orermle  the  demurrer  to  the 
alternative  writ,  and  for  further  proceedings 
In  accordance  with  this  opinion. 


(151  lad.  617) 

CONN  V.  BOARD  OF  COM'BS  OF  OASS 

COUNTY. 

(Supreme  Oourt  of  lodiana.   Nov.  29.  1898.) 

DraINH  — CONBTRUCTIOM  Or  DiTOH  —  COMTHACt — 

IiiABiLiTT  or  CooXTT— Rbmbdt  or 

COIITHACTOR— MiMDAHDS. 

1.  Under  Homer*a  Rev.  St.  1897,  |  4317c 
(Bums'  Bev.  St.  1894.  i  5690)  et  seq.,  authoris- 
Ing  the  coDStnictioQ  of  draina^  ditches,  and  pro' 
viaing  that  the  county  commissioners  shall  di> 
rect  the  surveror  or  engineer,  who  helped  malce 
the  apportionment,  or  some  other  competent 
surveyor  or  enffioeer,"  to  attend  at  the  letting 
of  the  oonstraction  of  tbe  ditch,  and  receive 
bids  therefor,  and  make  contracts,  and  talce 
bonds  from  the  contractors,  and  empowering 
the  board  to  approve  or  disapprove  the  con- 
tracts, and  issue  bonds  to  raise  money  to  pay 
for  the  ditch,  a  contract  for  the  construction 
of  a  section  of  the  ditch,  made  with  the  engi- 
neer appointed  by  the  board,  is  not  a  contract 
of  tbe  board,  so  as  to  render  It  liable  to  a  suit 
for  the  breach  thereof. 

2.  Although  the  statute  omits  to  point  ont  the 
method  by  which  a  contractor  may  secure  an 
acceptance  of  his  work  and  payment  therefor, 
yet,  when  construed  in  the  light  of  Horner's 
Rev.  St  X807,  S  4305  (Burns'  Rev.  St.  1894,  { 
5675;  Rev.  St.  1881,  {  4305),  authorizing  the 
construction  of  a  puMic  drain,  and  providing  that 
the  county  surveyor,  upon  being  notified  by  any 
extractor  that  his  job  is  completed,  shall  inspect 
it,  and.  if  completed  according  to  contract,  he 
shall  accept  it,  and  give  a  certificate  stating  that 
it  is  completed,  and  the  amount  due  the  con- 
tractor, it  authorizes  a  writ  of  mandate  to  com- 
pel the  engineer  to  Issue  the  necessary  certifi- 
cate and  voucher. 

Appeal  from  circuit  court,  Cass  county;  D. 
H.  Chase,  Judge. 

Action  by  Francis  Conn  against  the  board 
of  commisstoners  of  Cass  county.  From  a 
Judgment  sustaining  a  demurrer  to  tbe  com- 
plaint, the  plahitlff  a^ieala.  Affirmed. 

Daniel  P.  Baldwin,  for  lyipdlant  Ndson 
&  Myers,  for  appdlee. 


JORDAN,  J.  Appellant  sued  app^Oee,  tiie 
board  of  commlsaloneni  of  the  oonnty  of  Cass, 
and  by  his  ccmiplalnt  sought  to  Invoice  tbe 
chancery  powers  of  the  court  to  compel  ap- 
pellee to  account  to  him,  and  pay  the  Ju^- 
ment  which  he  demanded  against  It,  out  of  a 
certain  fund  created  by  the  sale  of  btmda  to 
defray  the  esqwnses  of  constnicting  a  pnbUc 
ditdi  In  Cass  comity.  AppeDee  aroeared  to 
tbe  action,  by  its  attorneys,  and  demurred  to 
the  complaint  for  Insufficiency  of  facts,  and 
also  for  want  of  Jurisdiction  In  tbe  conrt  over 
It  and  tbe  subject-matter  of  tbe  action.  Hds 
demurrer  was  sustained,  and,  vpel^t  deet- 
Ing  to  stand  by  his  complaint,  Jndgmoit  was 
acowdlngiy  renderied  against  him  fbr  costs; 
and  the  decision  of  the  court  in  sustaining  the 
demurrer  is  the  sole  ^ror  assigned  and  re- 
lied upon  by  appellant  to  secure  a  rerasal. 

The  facts  averred  In  the  complaint  disdose 
ttmt  the  ditch  out  of  vbidi  the  controversy 
In  Uils  action  arises  was  established  1^  the 
board  of  commissioners  of  Caaa  eaqntf  in 
1891,  und»  the  provisions  of  an  act  of  the 
legislature  raHtled  "An  act  concerning  drain- 
age under  specified  conditions,"  improved 
Mardi  7,  1891.  See  Acta  1891,  p.  466;  sec- 
tion 5690,  Bums*  Bev.  St.  1894  (section  4317e, 
Borner*B  Bev.  St.  1897),  and  sections  follow- 
ing. The  county  surveyor  appears  to  have 
beai  appointed  by  the  board  as  engineer  to 
superintend  the  construction  of  the  dltdi.  as 
authorized  by  tbe  statute;  and  ai^dlant  en- 
tered into  a  contract  with  this  official,  as  such 
superintendent,  whereby  he,  under  a  written 
contract,  agreed  to  construct  that  part  of  the 
drain  apportioned  to  his  lands,  for  a  price 
mentioned  In  the  contract,  the  work  to  be  per- 
formed In  tbe  manner  stipulated  In  tbe  report 
of  tbe  viewers,  and  to  the  accqiitaiice  of  said 
engineer;  and  it  was  furiber  stipulated  that 
tbe  tenna  of  payment  should  "be  as  tbe  law 
provldea"  Tbe  complaint  substantially  al* 
leges  that  appellant  has  completely  construct- 
ed tbe  part  of  tbe  Improvement  allotted  to 
him  according  to  tbe  terms  of  the  contract, 
and  that  said  wwk  has  been  accepted  by  aald 
englueer,  and  that  there  Is  due  him,  and  whol- 
ly unpaid,  the  sum  of  9000,  and  be  has  de- 
manded payment  thereof  from  said  board,  and 
given  it  an  oMwrtnnlty  to  settle  with  bbn. 
All  of  whldi,  It  Is  alleged,  the  board  has 
refused  and  neglected  to  do.  It  Is  fnrOier 
averred  that,  under  the  provlstons  of  the  stat- 
ute In  controversy,  bonds  to  tbe  amomit  of 
918,000  vrere  sold  In  (Hvter  to  obtain  money 
to  d^ray  tbe  expenses  Inddoit  to  the  con- 
struction of  the  ditch,  and  that  tbe  money  so 
realized  was  received  by  tbe  county  treasurer, 
and  that  $1,000  of  that  amount  still  remains 
In  the  hands  of  that  (Adal,  subject  to  and 
under  the  control  of  appellee.  Appellant  fur- 
ther shows  by  his  comjrialnt  that,  after  the 
completion  of  the  Job  awarded  to  him,  he 
applied  to  the  engines  appointed  1^  appellee 
for  the  ^^ecessary  voudier  or  final  estimate 
certificate,"  In  ord«  that  be  might  ixesent 
the  same  to  tbe  county  audits,  and  tbaeby 
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receive  &om  tbe  latter  a  warrant  on  the  dbnn- 
ty  treamrer  for  the  payment  of  |600,  tba 
amonnt  allied  to  be  doe  him  under  his  con- 
tract The  ei^neer.  It  appears,  refused  to 
Isme  a  certificate  for  the  amount  demanded, 
but  offered  to  give  one  for  9106,  provided  it 
was  accepted  by  appelant  in  CuH  of  all  de- 
mands tor  the  work  performed,  which  offer 
appellant  rejected;  and  tbraeupfm,  It  is  al- 
leged, he  appeared  twfore  tbe  board  of  com- 
missioners, and  presented  and  disclosed  to  it 
aU  the.facts  in  the  case,  and  demanded  pay- 
ment for  the  9600  due  him.  The  board,  It 
seems,  offered  to  Issue  to  falm  an  (nder  for 
9106  upon  the  treasnrer  of  the  county,  to  'be 
In  full  compensation  for  tbe  votk  whldi  he 
had  performed,  whlcb  amount  he  refused  to 
accept;  and  the  board  thereafter  made  an  or* 
der  allowing  him  9104.94,  payable  only  out 
of  file  diteh  assessments  when  an  amount  suf- 
ficient thereof  was  collected.  Appellant  ftu> 
tber  alleges  In  bis  complaint  that  he  is  not 
seeking  to  readi  any  general  fund  of  the 
county  under  the  control  the  board  of  cmn- 
mlssloners,  but  that  aaid  commlsBloners,  as 
trustees,  b<rfd  In  their  hands  and  have  under 
their  control  the  money,  to  wit,  91,000,  arising 
out  ot  the  sale  of  said  bonds  for  the  payment 
of  the  cost  of  the  conslrnction  of  the  improve- 
ment, and  tliat  he  is  only  seeking  to  compel 
Uie  board  to  account  to  him  for  said  money, 
and  pay  him  the  amount  due  for  the  work 
performed  under  his  contract. 

The  theory  of  appellants  complaint,  as 
w^  as  the  cont^tlon  of  his  learned  and  eml- 
hent  counsel,  is  tiiat  the  cimtract  under 
which  the  work  In  controversy  was  perform- 
ed was  made  with  the  appellee  In  its  corpty 
rate  entity,  and  tlmt  In  such  capacity  It  mUBt 
be  held  to  be  a  trustee  of  the  fund  created  by 
the  sale  of  the  bonds,  and  as  such  trustee 
ought  to  be  required  to  account  to  him  for 
an  amount  thereof  suffldent,  at  least,  to  pay 
him  for  the  services  rraidered.  The  written 
contract,  however,  which  Is  set  out  In  the 
comi^nt,  discloses  upon  its  face  that  It 
was  CTteied  into  by  and  between  appellant 
and  the  county  surveyor,  who,  as  averred, 
was  appointed  by  the  board  to  let  the  con- 
tracts for  constructing  the  ditch,  and  to  su- 
perintend the  constructitm  of  the  work.  The 
tliewy  and  contention  of  appellant,  that  the 
contract  In  question  was  with  the  board  of 
commissioners,  are  neither  sustained  by  the 
facts  In  the  case,  nor  by  the  provisions  of 
the  statute  In  dispute.  Section  8  of  the  act 
expressly  pn>vld»  that  the  board  of  com- 
missioners ahall  'direct  the  surveyor  or  en- 
gineer, who  helped  to  make  the  apportlon- 
m^t,  or  some  other  competent  surveyor  or 
raglneer,"  to  attend  at  the  time  and  place 
of  letting  the  nmstmctlon  of  tbe  ditch,  and 
receive  Mda  ttierefor,  and  make  contracts 
with  the  lowest  r^ponslble  bidders,  and  take 
bonds  from  the  contractors  for  the  perform- 
ance of  the  work  undertaken  by  each.  In 
*he  case  of  Studabaker  v.  Stndabaker  (decid- 
ed at  last  term)  51  N.  B.  ^3,  we  were  called 


upon  to  consider  and  interpret,  to  an  extent, 
the  identical  statute  now  Involved;  and  we 
In  that  case  held,  Ui  effect,  that  the  ques- 
tion as  to  the  ultimate  completion  of  the 
ditch,  as  an  entirety,  was  one  for  the  de- 
termination of  the  board  of  commlsslwerB, 
upon  the  final  report  of  the  engineer  appoint- 
ed, and  that  this  question,  when  presented 
by  his  r^rt,  as  it  should  be,  was  one  that 
any  landowner  aifected  by  the'  dlteh  might 
diallenge  by  an  exception  to  the  r^ort.  and 
was  entitled  to  a  hearing  before  the  board  ct 
commissioners  upim  that  questicai,  and  oth- 
ers properly  arising  out  of  the  exceptions 
filed.  The  stetute,  tm.  tta  face.  Is,  to  an  ex- 
tent, at  least,  vague  and  nncertahi,  and  is 
open  to  construction.  It  does  not  profess  to 
expressly  define  aU  the  duties  which  Its  mak- 
ers intended  should  be  tmjKMed  on  the  board 
of  commissioners,  nor  all  of  those  which  It 
was  intended  should  be  discharged  by  the  en- 
gineer appointed  to  superintend  tbe  constmc* 
tion  of  the  improvement  By  the  provisions 
of  the  first  section  the  board  ot  eommlsslon- 
era  of  any  county,  on  presentetlon  of  the  re- 
quired petition  upon  the  part  of  landowners, 
at  any  regular  or  called  session,  may  cause 
to  be  located  and  constructed  any  dltoh  of 
the  length  of  five  miles  and  over.  The  Im- 
provement contemplated  under  the  law,  when 
completed,  in  no  sense  can  be  said  to  belong 
to  the  county.  The  board  of  commissioners, 
in  Its  corporate  entity,  is  not  a  trustee  of  the 
work,  and  certainly  has  no  proprietary  In- 
terest therein.  The  ditch,  when  completed, 
may  be  said  to  properly  bd(mg  to  tbe  taxing 
district,  or  the  landowners  whose  lands  have 
been  ben^ted  thraeby  and  taxed  for  its 
construction.  The  county  commlssiMiers,  un- 
der the  law,  simply  act  as  a  board  before 
whom  the  necessary  proceedings  leading  up 
to  Ite  location  and  final  construction  are  in- 
stituted and  conducted.  This  stetnte  ex- 
presdy  empowers  the  board  to  Issue  bonds, 
which  the  county  treasurer  Is  authorized  to 
sell,  without  expense  to  the  county,  to  the 
highest  and  best  Udder,  for  ibe  purpose  of 
raising  money  to  pay  and  discharge  the  cost 
and  expenses  growing  oat  of  tiie  location  and 
construction  of  tbe  ditch.  Tbia  money  con- 
stitotes  a  fund  In  the  hands  of  the  treasnrer 
for  this  pui^iHMe,  fund  the  paynmit  of  these 
bonds  Is  secured  by  the  money  derived  from 
the  tax  assessed  against  the  lands  benefited, 
which  Is  made  a  Hen  thereon.  In  like  manner 
as  other  taxes;  and  such  tax,  when  collected, 
constitutes  a  fund  which  must  be  applied  to 
the  payment  of  the  bonds,  principal  and  in- 
terest, and  the  law  forbids  tiiat  It  be  applied 
or  converted  to  any  other  purpose.  See  sec- 
tions 12  and  13  of  the  act  in  controversy.  As 
tiie  county  has  no  proprietary  Interest  In  the , 
improvement,  the  law  has  been  careful  to 
guard  and  protect  It  against  any  llsblllty  for 
tbe  construcUim  thereof;  and  the  act  In  ques- 
tion certainly  does  not  contemplate  tbat  the 
county,  through  the  agency  of  Ite  board  of 
commissioners,  shall  act  as  a  trustee  of  the 
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Cnnd  derived  from  tta  sale  of  the  bondB,  and 
tiiereby  be  aubjected*  poaaiUy,  to  tiie  ex- 
pense and  Goat  of  litigation  by  reason  of 
aolla  Instituted  against  It,  aa  Is  done  In  ttala 
case,  by  an  aggrieved  contractor,  ^ere  can 
be  no  warrant  for  placing  a  c<HutrnctIon  up- 
on the  law  wlil<di  should  result  In  holding 
that  the  board  of  commlsslonerB  Is  chargfed 
with  the  duty  of  actually  supralntendlng  the 
lettli^r  of  tiie  contractSi  or  the  construction 
of  the  work  fliereunder,  or  that  It  holds 
the  money  arising  from  the  ule  of  the  bonds 
In  the  hands  of  the  county  treasurer  tn  trust, 
or  that  thlfl  fund  Is  under  the  direction  and 
control  of  the  board  for  payment  to  con- 
tracttws  for  services  rendered  In  the  construc- 
tion of  the  ditch.  It  certainly  cannot  be 
held,  under  the  facts  alleged  In  the  com- 
plaint, that  a^dlee,  hi  its  corporate  capacity, 
In  which  It  Is  sued  in  this  action,  la  In  any 
araise  Indebted  to  the  appellant,  or  that  It 
has  any  fund  In  Its  hands  or  und»  Its  con- 
trol out  <tf  which  he  can  ri^tfnlly  demand 
payment  for  the  money  alleged  to  be  due 
him.  Therefore  he  Is  not  In  a  position  to 
call  upon  appellee  to  account  to  him  In  tills 
actl<m.  Appellant's  contract,  as  we  have 
heretofore  stated,  was  not  with  the  board  of 
commissioners,  but  with  the  engineer  ap- 
pointed by  them.  It  was  by  and  between 
the  appellant  and  the  engineer,  whom  the 
statute  designates  as  the  proper  person  to 
let  out  the  construction  of -the  work  to  the 
lowest  responsible  bidders,  and  to  enter  Into 
a  contract  wlUk  each  of  such  bidders  tm  the 
performance  of  the  work  allotted.  The  con- 
tract set  forth  In  the  comiilaJnt  does  not  In 
any  manner  profeas  to  be  one  between  ap- 
pellant and  the  board  of  commlsslonera.  It 
ia  simply  an  agreement  or  ccmtract  between 
the  appellant  and  one  N.  A.  Beck,  county 
surveyor,  who,  as  It  appeani»  was  appointed 
by  the  board  to  take  charge  ot  and  supertax 
tend  the  conatrttctlon  of  the  ditch.  Surd^, 
therefwe,  the  board,  under  the  facta,  cannot 
be  aald  to  be  In  any  senae  a  party  to  the  con* 
tract,  and  manifestly  la  not  liable  to  be  sued 
for  any  breach  thereof.  The  fact  that  the 
board  of  commissioners  Is  authorised  to  ei- 
ther approve  ac  disapprove  the  contracts 
aftdif'they  have  hem  entered  Into  by  the  en- 
gineer and  the  contractors  as  provided  by 
section  9  of  the  statute  certainly  does  not 
make  the  board  one  of  the  extracting  par- 
ties.  The  decision  In  Board  v.  Newlln.  182 
Ind.  27,  81  N.  E.  466,  Under  the  tacts,  lends 
no  support  to  the  theory  advanced  by  appe- 
lant lu  the  case  at  bar. 

We  do  not  concur  In  the  aasertlon  of  appel- 
lant's counsel,  that,  If  his  client  cannot  main- 
tain this  action,  he  is  without  remedy  to  en- 
force the  payment  of  hla  dalm  for  the  work 
which  he  baa  performed  under  his  contract. 
It  Is  true  the  statote  omits  to  expressly  point 
out  in  express  terms  the  method  by  which  a 
contractor,  when  his  Job  18  completed,  may 
secure  an  acceptance  thereof,  and  payment 
of  the  mon^  due  him  under  bis  contnuit  for 


the  work.  -The  law  In  Uils  respect  Is  at  least 
open  to  construction.  We  concur  with  the 
contention  of  the  learned  counsd  for  appd- 
lee  that  the  stetute,  by  necessary  Im^catlon 
or  Inference,  empovren  the  eng^eer  appoint- 
ed by  the  board  and  charges  him  with  the 
duty  of  furnishing  the  contractor  with  the 
necessary  bistmment  by  which  he  may  re- 
ceive his  pay  from  the  county  treasurer  out 
of  (he  fund  set  apart  tor  the  purpose  Intend- 
ed. In  Studabaker  v.  Studaba^.  supra,  in 
considering  the  duty  enjoined  upon  the  en- 
gineer by  the  statute  In  controversy,  we  said: 
"There  la  no  donbt  but  what  It  Is  the  duty, 
under  the  law,  of  the  engineer,  who  is  ap- 
pointed by  the  board  as  a  superintend^t,  to 
see  that  the  wwk  of  constructing  tite  ditcb 
Is  fully  completed  aa  provided  by  the  order 
of  the  board  and  the  terms  of  the  contract" 
The  engineer,  as  provided  by  section  8,  is  In- 
vested with  the  duty  of  siqterintending  tiie 
letting  of  the  work,  and  the  making  of  con- 
tracte  with  those  who  have  bid  tor  ctmstruet- 
Ing  sections  thereof,  and  also  with  the  fur- 
ther duty,  as  held  In  the  case  last  dted,  of 
seeing  that  the  Jobs  which  he  has  let  are  fiilly 
completed  according  to  the  order  of  the  board 
and  the  terms  of  the  contract  The  principal 
duty  or  pow»  of  snperlntraidlng  the  letting 
of  the  work,  and  making  the  contracts  few  tts 
constructton,  with  which  be  la  ezpreaaly  in- 
vested, cannot  In  reason  be  aald  to  be  termi- 
nated when  the  contracts  are  made  and  re- 
ported by  him  to  the  board;  but  this  princi- 
pal grant  of  power  should  be  hdd  to  invest 
him  wltii  a  general  oversight  of  the  wo^  and 
tile  duty  to  see  ttiat  It  la  carried  out  to  ccnn- 
pletkm  according  to  the  terms  of  the  con- 
tracts. That  the  leglalatur^  undw  thla  stat- 
ute. Intended  to  bnpoae  upon  the  engineer 
Important  duties,  finds  support  in  the  tact 
that  he  is  required  thereby  to  give  a  bond 
for  the  faithful  perftomance  of  bis  duties; 
and.  In  the  event  of  his  fitilure  or  neglect  to 
properly  discharge  them,  he  Is  made  liable 
on  his  bond,  at  the  suit  of  any  poaon  agsrlev- 
ed.  We  are  of  the  opinion  that  the  statute 
must  be  held  to  impliedly  empower  him  with 
the  right,  or  impose  iqion  him  tiie  duty,  of  ac- 
cepting the  Jobs,  when  completed,  <tf  the  re- 
spective contractors  whom  he  may  be  said  to 
have  onployed  tmder  the  contracta  which  lie 
has  made,  and  also  with  the  duty  of  adjust- 
ing their  claims,  and  of  furnishing  them  each 
with  the  necessary  Instmment  or  means  by 
which  they  may  be  mabled  to  obtato  pi^r  toe 
the  wotk  performed.  It  Is  a  wdl-afflrmed 
principle  tiiat  where  a  power  is  confored  by 
a  statute,  everythhig  necessary  to  cany  out 
the  purpose  of  the  power  conferred,  and  make 
It  effectoal  and  comidete,  will  be  Implied. 
Studabaker  v,  Studabaker,  supra;  Suth.  St 
Const  H  840,  S4L  The  Im^lcation  or  Infer- 
ence which  may  arise  In  the  constructkm  of 
statutes  la  of  somethhig  not  expressly  dedar- 
ed,  but  arises  out  of  that  which  is  dlrecUy  or 
expressly  declared  In  the  statute.  And.  Law 
Diet  S27;  Bap.  ft  L.  Law  Diet  029.   If  tiie 
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Intention  of  the  m&ken  of  the  statute  In  anes- 
Uon  in  regard  to  the  remedy  or  method  to  be 
employed  to  enable  a  contractor  to  secure 
payment  from  the  comity  treasurer  upon  the 
completion  of  his  job  can  be  ascertained,  It 
will  control,  for  it  Is  a  fundamental  rule  that 
a  matter  or  thing  within  the  Intention  of  the 
makers  of  the  law  is  the  same  )n  effect  as  If 
it  were  within  Its  express  letter.  In  our 
search  to  discover  this  intention,  we  may  be 
guided  by  a  well-settled  canon  of  construction 
which  permits  us  to  look  to  kindred  statutes 
or  laws  upon  the  same  subject  for  aid  in  the 
exposition  of  such  Intention.  It  Is  not,  gen- 
erally speaking,  as  a  rule,  expected  that  a 
statute  which  has  a  place  In  a  general  sys- 
tem of  laws  will  be  so  perfect  as  to  need 
no  support  from  the  rules  and  provisions  of 
the  system  of  which  it  forms  a  part;  and 
hence^  when  It  Is  a  part  of  a  general  system 
of  laws  upon  the  same  subject,  its  construc- 
tion or  Interpretation  may  receive  supitort 
from  the  rules  and  provisions  of  that  system. 
Stout  V.  Board,  107  Ind.  843,  8  N.  E.  222. 
and  cases  there  cited;  City  of  EvaosvIUe  v. 
Summers,  lOS  Ind.  189.  9  N.  E.  81,  and  cases 
cited;  Board  of  Oom'rs  of  Fountain  Co.  v. 
Board  of  Com'rs  of  Warren  Cb.,  128  Ind.  296. 
27  N.  B.  133.  Keeping  In  view  this  principle, 
we  may  apply  for  aid  In  the  solution  of  the 
question  Involved  to  an  act  of  the  legislature 
approved  AprU  21,  1881  (Acts  1881,  p.  410). 
See  section  6655,  Bums'  Rev.  St.  1894  (sec- 
tion 4285,  Rev.  St  1881),  and  sections  follow- 
ing. By  this  act  the  board  of  commissioners 
of  any  county  Is  authorized  to  order  the  con- 
struction of  a  public  drain  or  ditch.  This  lat- 
ter statute  and  the  one  now  under  considera- 
tion are  substantially  alike  In  several  re- 
spects, and  each  certainly  forms  a  part  of  the 
general  system  of  laws  providing  for  and  regu- 
lating the  establishment  of  ditches.  Section  21 
of  the  act  of  1881  (section  6675.  Boms'  Rev.  St 
1894;  section  4305.  Rev,  St  1881;  section  4305. 
Homer's  Bev.  St  1887)  provides  that  it  shall 
be  the  duty  of  the  county  surveyor,  upon  b^ 
Ing  notified  by  any  contractor  that  his  job  la 
completed,  to  insiwct  the  same;  and,  if  he 
finds  that  It  is  completed  according  to  the 
contract,  he  shall  accept  It  and  give  to  the 
contractor  a  certificate,  stating  therein  that 
the  Job,  share,  or  allotment  is  completed  ac- 
cording to  the  speclQcatlons,  and  also  stating 
the  amount  due  to  the  contractor;  and  It  Is 
further  provided  In  this  section  that  when  the 
assessment  of  benefits  Is  collected  the  certifi- 
cate shall  be  paid,  upon  a  warrant  issued  by 
the  auditor.  In  the  Interpretation  of  the  law 
in  controversy  In  the  light  of  the  principles 
to  which  we  have  referred,  we  are  certainly 
Justified  In  holding  that  the  legislature  in- 
tended that  a  rule  similar  to  the  one  declared 
by  Its  predecessors  In  the  enactment  of  the 
drainage  act  of  1881,  so  far  as  applicable, 
should  control  or  govern,  and  that  a  method 
for  the  adjustment  and  payment  of  the  claims 
of  contractors  under  the  act  in  question,  ilm- 
llar  to  the  <nie  provided  1^  the  act  of  1881, 


should  be  pursued.  In  other  words,  it  was 
intended  by  the  makers  of  the  law  In  dispute 
that,  when  a  contractor  bad  completed  his  Job 
acc<»dlng  to  the  terms  and  provisions  of  his 
contract,  he  should  notify  the  engineer  of  that 
fact,  and  that  this  officer  should'  Inspect  the 
Job,  and.  If  be  finds  that  It  has  been  fully 
completed  as  provided  In  the  contract,  he 
should  accept  It  and  issue  to  the  contractor 
a  certificate  to  that  effect  stating  therein  the 
amount  due,  and  require  the  contractor  to 
give  a  receipt  for  the  certificate,  to  be  used 
by  the  engineer  in  his  final  report  or  settle- 
ment with  the  board  of  commissioners.  This 
certificate,  on  being  presented  by  the  con- 
tractor to  the  county  auditor,  would  authorize 
that  officer  to  draw  a  warrant  upon  the  prop- 
er fond  in  the  hands  of  the  treasurer  for  the 
payment  thereof.  We  are  constrained  to  be- 
lieve that  this  Interpretation  is  In  full  har- 
mony with  the  spirit  and  Intention  of  the  law, 
and  will  accomplish  what  was  Intended  by  Its 
makers.  This  being  true.  It  must  follow,  as 
affirmed,  that  this  Intent  of  the  legislature  In 
the  enactment  of  this  law  must  be  held  to  be 
as  controlling  and  effectual  as  though  it  were 
within  Its  express  letter.  We  do  not  believe 
that  it  was  Intended  by  the  lawmakers  that 
the  members  of  the  board  of  ccunmlssloners, 
who,  as  It  may  be  presumed,  are  not  skilled 
In  the  science  of  civil  engineering,  should 
make  a  personal  Inspection  of  the  several 
Jobs,  to  leam  If  each  is  completed  according 
to  the  contract  made  by  the  engineer.  In  or- 
der that  they  may  award  the  contractors 
pay  for  the  work  performed.  Neither  do  we 
think  It  Is  contemplated  by  this  statute  that 
the  commissioners  should  sit  as  a  board  for 
the  purpose  of  allowing  the  claims  of  con- 
tractors, and  ordering  their  payment  out  of 
the  fund  dedicated  to  that  purpose.  The  fair 
Inference  to  l>e  drawn  from  the  provisions  of 
the  law  involved,  when  aided  by  laws  of  a 
similar  import  or  kindred  character,  points 
to  the  method  or  remedy  mentioned  as  the 
one  by  which  a  contractor  may  obtain  pay 
for  services  rendered.  The  engineer  appoint- 
ed by  the  board  may  be  presumed  to  be  vers- 
ed in  the  science  ol  civil  engineering,  and 
compet^t  to  discover  on  inspection  If  the  sev- 
eral Jobs  are  completed  as  required  by  the 
contract;  and,  If  he  finds  this  to  be  a  fact 
the  contractor  Is  entitled  to  his  pay,  and  the 
engineer  should  furnish  him  with  the  neces- 
sary certificate  or  voucher,  in  order  that  he 
may  be  awarded  that  which  Is  Justly  due 
him;  and,  for  a  &Jlure  to  discharge  this 
duty,  this  official  may  be  compelled  to  per- 
form It  by  a  writ  of  mandate,  npon  a  proi>er 
showing  In  a  suit  Instituted  by  the  contractor. 
State  V.  Bever,  143  Ind.  488,  41  N.  E.  802. 
Appellant  seems  to  have  placed  a  proper  con- 
struction npon  the  stotate  In  the  first  In- 
stance, for  his  complaint  reveals  the  fact  that 
when  his  job  was  completed  he  applied  to 
the  engineer  for  a  certificate,  in  order  that 
he  might  present  It  to  the  auditor,  and  there- 
by aecore  an  order  for  the  money  doe  blm. 


Digitized  by  Google 


1066 


Bl  NORTHEASTBRN  BBPORTHR. 


and. 


Tbat  appellant's  right,  tinder  the  facts,  to  | 
maintain  this  action,  must  be  denied,  there 
Is  no  doubt.   His  controversy.  If  any,  In  re-  | 
gard  to  his  right  to  be  paid  In  fnll  for  his  ! 
work,  is  certainly  with  the  engineer,  and  does 
not  concern  the  appellee  In  this  appeal.  The 
court  did  not  err  In  sustaining  the  demurrer 
to  the  complaint,  and  Oie  Judgment  Is  there- 
fore affirmed. 


<lSlIlld.  SOT) 

FORQT  T.  HARVEY. 
(Supreme  Court  of  Indiana.    Not.  29,  1808.) 

APPBiL  —  FLEADINGa  —  SPECIAL   VbRDICT— LAND- 
LORD AKD  TkSANT— FitAUD. 

1.  Assignments  of  error  on  rulings  as  to 
pleadings  need  not  he  oonsidered.  vhere  the 
iiaestions  urged  arise  on  a  special  verdicL 

2.  After  a  sale  of  mortgaged  property  to 
plaintiff  under  foreclosure,  he  induced  defend- 
ant, who  had  lieen  the  mortgagor,  to  refrain 
from  redeeming  within  the  year  for  redemption 
by  promising  to  let  him  redeem  thereafter. 
Defendant  executed  a  lease  agreeing  to  pay 
plaintiff  a  certain  yearly  rent,  and  iie  supposed 
that  it  contained  a  stipulation  under  whico  the 
property  Bhould  belong  to  him  if  he  made  cer- 
tain paj-ments  in  addition  to  the  rent,  but  the 
sttpulation  was  omitted,  through  plaintiff's 
fraud.  HOd,  that  such  fraud  did  not  enable 
defendant  to  assert  that  plaintiff  was  not  his 
landlord,  entitled  to  possession  on  breadi  of 
the  conditions  of  the  lease- 
Appeal  fnnn  drcnlt  court.  Oaas  conntr: 

Moses  B.  Lalry,  Judge. 

Action  by  George  B.  Forgy  against  Uiram 
Hairey.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Reversed. 

Dewltt  C.  Jtutlce  and  Gleo.  E.  R<«8,  for  ap- 
pellant.  Nelson  A  Myers,  for  appellee. 

HACKNEY,  J.  This  was  an  action  for  the 
possession  of  real  estate  alleged  to  be  held 
over  from  the  appellant  as  landlord  by  the 
appellee  as  tenant  In  breach  of  two  certain 
leases.  In  the  lower  court  there  was  a  trial 
upon  Issues  formed,  and  a  special  verdict, 
In  the  form  of  interrogatories  and  answers, 
upon  which  judgment  was  rendered  for  the 
appellee.  One  assignment  of  error  urged  ts 
upon  rnlings  as  to  pleadings.  The  ques- 
tions so  urged,  arising  upon  the  special  ver- 
dict, need  not  be  considered  upon  the  plead- 
ings. Smith  V.  Manufacturing  Co.,  148  Ind. 
333,  46  N.  E.  1000;  Woodward  v.  Mitchell, 
140  Ind.  406,  39  N.  E.  437;  Wllmore  v.  Stet- 
ler,  137  Ind.  127,  34  N.  E.  357,  and  86  N.  E. 
856.  Facts  found  were  to  the  effect  that 
Harvey  owned  a  tract  of  land  In  Cass  coun- 
ty, subject  to  a  mortgage  for  f6.000;  that  he 
borrowed  an  additional  sum,  which  he  se- 
cured by  a  second  mortgage;  that  the  latter 
mortgage  was  foreclosed,  the  property  was 
sold,  and  a  certificate  was  Issued  and  as- 
signed to  a  Mrs.  Crowell.  A  deed  was  ex- 
ecuted upon  said  certificate  to  Mrs.  Crowell, 
who,  through  the  appellant  as  her  agent, 
leased  said  lands  to  the  appellee,  who  join- 
ed therein  on  the  14th  day  of  January,  1885. 
Later  she  executed  to  the  appellant  a  deed 


I  of  conveyance  for  said  lands.  Still  later  the 
appellant  became  the  owner  and  assignee  of 
I  said  96,000  mortgage.  On  July  18»5,  tbe 
!  appellant  and  the  appellee  joined  in  a  lease 
of  said  lands  to  tbe  latter.  It  was  foimd 
that,  to  Induce  Harvey  to  make  no  redemp- 
tion from  said  sale  during  the  year  for  re- 
demption, Forgy  assured  him  tbat  Mrs. 
Crowell  did  not  want  said  lands,  and  that 
he  controlled  the  matter,  and  would  make  a 
contract  with  him  for  a  redemption  after 
the  year;  that  In  each  of  said  two  leases 
Harvey  believed  there  was  a  stipulation  that 
he  should  pay  Mrs.  Crowell  in  the  first,  and 
Forgy  In  the  second,  lease,  the  sum  of  fl,- 
100  a  year,  in  the  form  of  rent  for  the  real 
estate,  and  so  much  more  as  he  could,  with 
8  per  cent  Interest  on  the  S6.000  mortgage, 
and  upon  the  "decree  foreclosing  the  second 
mortgage,"  until  the  debt  should  be  reduced 
one-half;  then  a  deed  should  be  made  to 
Harvey  for  the  land,  and  he  give  his  mort- 
gage on  the  land  for  the  balance,  with  8  per 
cent.  Interest.  There  were  findings  tending 
to  excuse  Harvey  for  executing  the  leases 
without  reading  them,  and  also  as  tending  to 
establish  a  fraudulent  purpose  on  the  part 
of  Forgy.  It  was  upon  these  findings  that 
Harvey  succeeded  In  the  lower  court.  It 
was  not  found  that  any  other  stipulation 
was  omitted,  nor  that  the  leases  contained 
any  provision  not  Intended  by  either  party. 
There  Is  no  contention  but  that.  In  the  ab- 
sence of  the  agreement  Included  in  the  above 
stipulation,  the  appellant  would  have  been 
entitled  to  judgment  for  possession.  The  ef- 
fect of  the  appellee's  contention  Is  to  deny 
title  In  the  appellant,  and  assert  title  In  him- 
self, subject  to  a  foreclosure,  against  which 
he  has  the  right  of  redemption. 

Passing  the  question,  somewhat  doubtful, 
as  to  whether  the  above  stipulation.  If  In- 
serted In  the  lease,  would  give  the  right  of 
redemption,  or  would  amount  to  more  than 
a  contract  for  the  purchase  of  the  land,  we 
feel  quite  certain  that  the  Instrument  would 
still  create  the  relation  of  landlord  and  ten- 
ant The  belief  of  the  appellee  tbat  such  a 
contract  did  not  raise  that  relationship  could 
not  change  tbe  legal  force  of  the  Instrument 
The  appellee  knew  of  the  outstanding  color 
of  title,  and  he  knowingly  contracted  In  the 
relation  of  a  lessee  and  with  another  In  the 
expressed  relation  of  lessor.  It  is  a  well- 
settled  general  rule  that  a  teiumt  Is  estopped 
to  deny  the  title  of  his  landlord.  12  Am.  & 
Eng.  Enc.  Law,  p.  701  et  seq.;  Gear,  Landl. 
&  Ten.  I  165;  Epstein  v.  Greer,  78  Ind.  348; 
Ponder  v.  Catterson,  127  Ind.  434,  26  N.  E.  66. 

The  appellee's  learned  counsel  concede  the 
rule,  but  Insist  "that  If  one  In  possession  of 
land  under  a  claim  of  title  is  induced  to  ac- 
cept a  lease  through  mistake,  fraud,  or  trick 
of  the  lessor,  the  lessee  Is  not  estopped  from 
setting  up  a  title  superior  to  that  of  his 
lessor."  This  Is  probably  an  exception  (12 
Am.  &  Eng.  Enc.  Law,  p.  705):  but,  In  our 
opinion.  It  has  no  application  her«,  since  tbe 
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fraud,  If  any,  In  this  case  did  not  affect  tbe 

character  of  the  instrument  as  a  l^ise  and 
in  recognition  of  the  lessor  as  tbe  landlord. 
The  omitted  provision  related  to  redemption 
or  to  purchase,  and,  when  considered  as  a 
part  of  the  Instrument,  does  not  change  the 
relationship  of  landlord  and  tenant  lliere  Is 
no  finding  or  Inference  that  the  appellee  was 
overreached  when,  t>j  the  other  provisions 
of  the  instrument  he  assumed  the  relation 
of  tenant  and  acknowledged  tbe  appellant's 
relation  of  landlord.  If  tbe  appellee  Is  en- 
titled to  redeem  under  the  contract  when 
reformed,  or  If  he  may  purchase,  this  Is  no 
excuse  for  denying  the  possession  to  which 
the  appellant  Is  entitled  under  the  agreement 
Nor  do  we  understand  appellee's  learned 
counsel  to  Insist  that  under  the  issues,  the 
instrument  was  wholly  void  by  reason  of 
the  appellant's  fraud,  or  that  by  reason  of 
tbe  fraud  tbe  agreement  Including  tbe  omit- 
ted stipulation,  should  uot  prevail.  This 
contenUon,  If  made,  wuuld  leave  the  appel- 
lant  in  the  better  attitude  of  holding  title, 
with  no  obligation  as  to  sale  or  redemption, 
and  the  appellee  with  a  mere  naked  posses- 
sion. In  our  opinion,  tbe  trial  court  erred 
In  rendering  judgment  for  tbe  appellee.  Tbe 
Judgment  Is  reversed,  with  instructions  to 
sustain  the  appellant's  motion  for  ludgment 
oo  the  qieciol  verdict 


(in  isd.  BOS) 

SNTDER,  Prosecntlng  Attorney,  v.  CITI- 
ZENS* OAS  A  OIL  MIN.  CO. 

(Snpreme  Oonrt  of  Indiana.  Not.  28,  1898.) 
DiBSOLUTion  OF  CoKPOBiTiow— Qdo  Wakranto. 

An  information,  Id  the  iiRtnre  of  a  quo 
warranto,  to  dissolve  a  corporation,  ander  Rev. 
St  18»4,  I  U45  (Horner^fl  Rev.  SL  1897,  S 
1131),  providing  that  such  information  may 
he  filed  against  a  corporation  where  it  does  or 
omits  acts  amoantlog  to  a  forfeiture  of  Its 
rights  ma  a  corporation,  or  when  it  exercises 
powers  not  conferred  by  law,  which  fails  to  al- 
that  defendant  Is  a  corporation  incorpo- 
rated under  the  laws  of  the  state,  is  fatally 
defective  on  demurrer,  since  that  fact  cannot 
be  presnmsd. 

Appeal  from  circuit  eonrt,  Bandolph  county; 
A  O.  Marsh,  Judge. 

Action  In  tbe  nature  of  quo  wamnto^  m  re- 
lation of  Frank  H.  Snyder,  prosecuting  attor- 
ney, against  the  Citizens'  Gas  ft  on  Mining 
Company.  From  a  Judgment  sustaining  a  de- 
mnrrer  to  the  Informatlcni,  relator  appeals. 
Afflrtoed. 

Wm.  H.  WnUamson  and  Frank  H.  Snyder, 
fbr  appeUant   David  T.  Taybir,  for  qtpellee. 

JORDAN,  J.  This  action  was  Instltoted 
by  the  state,  on  the  relation  of  the  prosecuting 
attorney,  In  tbe  nature  of  a  qno  warranto, 
against  appellee,  the  Cltizew/  Gas  &  Oil  Mhi- 
Ing  Company,  to  seize  Its  franchises  and  bava 
the  same  declared  forfeited.  The  salt  was 
commenced  upon  Information  filed  in  the  Jay 
circuit  oovrt  uid  upon  application  the  venue 


was  changed  to  the  Randfdpb  drcnlt  court 
wherein  a  demnrrer  was  sustained  to  the  in- 
formation, and  Judgment  was  rendered  in 
favor  of  tbe  appellee  thereon;  and  the  only 
question  raised  In  this  api>eal  Is  the  sufficiency 
of  the  Information  on  demnrrer.  The  cause 
for  which  the  state  seeks  to  destroy  the  appel- 
lee, or  wrest  from  It  its  corporate  powers,  as 
disclosed  by  tbe  information,  arises  out  of 
tbe  alleged  facts  that  it  has  entered  bito  an 
Illegal  agreement  with  an  Incorporated  com- 
pany, denominated  the  Portland  Natural  Gas 
&  Oil  Company,  by  which  agreement  the  rate 
or  price  to  be  charged  consumers  of  gas  shall 
be  fixed,  and  thereby  an  unlawful  restraint 
placed  upon  competition  in  the  sale  of  such 
products.  The  information  avers  tite  organi- 
zation, as  a  corporation  under  the  laws  of 
this  state,  of  the  Portland  Natural  Gas  & 
Oil  Company,  and  alleges  that  It  Is  engaged 
In  furnishing  gas  to  the  public;  but  it  wholly 
omits  to  allege  tbe  Incorporation  of  tbe  ap- 
pellee under  any  law  of  tbe  state  of  Indiana, 
or  that  It  is  engaged  in  the  exercise  of  any 
corporate  rights.  Section  1145,  Rev.  St  1891 
(section  1131,  Horner's  Rev.  St  1897),  pro- 
vides that:  "An  Information  may  be  filed 
nsalnst  any  person  or  corporation  in  the  fol- 
lowing causes:  *  *  •  Fourth.  Or  where 
any  corporation  do  or  omit  acts  which  amount 
to  tbe  surrender  or  forfeiture  of  their  rights 
and  privileges  as  a  corporation,  or  when  they 
exercise  powers  not  conferred  by  law."  Cer- 
tainly, before  the  court,  under  an  Information 
filed  for  the  purpose  of  depriving  the  appellee 
of  its  existence,  wUl  Inquire  whether  It  has 
forfeited  Its  right  to  exist  ss  s  corporation,  by 
reason  of  the  alleged  abuse  of  its  power,  it 
must  be  shown  by  proper  averments  therein 
that  It  has  been  Incorporated  under  the  laws 
of  this  state;  and  a  failure  of  the  pleading 
to  disclose  this  essential  fact  must  necessarUy 
render  it  fatally  defective.  The  Information 
should  have  informed  tbe  court  on  this  ques- 
tion of  fact  the  presumption  cannot  be 
Indulged  that  appellee  is  a  corporation  duly 
organized  under  the  laws  of  this  state,  In  the 
absence  of  such  averments.  Danville  &  W. 
U  Plank-Boad  Ca  v.  State,  16  Ind.  456;  State 
T.  EIngan,  SI  Ind.  142.  Without  considering 
the  principal  question,  which  otherwise  in- 
volves tbe  sufficiency  of  tbe  Information,  we 
are  compelled  to  hold  It  bad  for  the  reasons 
stated;  and  the  demurrer  was  therefore  prop* 
eily  mstolned,  and  the  Jddgment  li  affirmed. 

(in  Ind.  W) 
HUSTBD  et  al.     NATIONAL  HOMB 
BUILDING  &  LOAN  ASS'N. 
(Supreme  Oonrt  of  Indiana.    Nor.  28,  1S8&) 
lCBOH&inc>B  LiBH— EsroaoBnxv— PaiOBirr. 
Where   a   mechanic's   lien   ts  foredoBed 
against  the  owner  without  making  a  junior  mort- 
gagee a  party,  tbe  lien  and  the  foT«c]osare  de- 
cree based  thereon  are  void  pa  against  liim  after 
expiration  of  the  time  for  ftweclosing  the  lien. 

Appeal  from  circuit  conrt  Madlsoa  conntj; 
Alfred  BUlson.  Judges 
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Action  hj  the  National  Home  Bnlldlng  & 
Loan  Aawctatlon  against  Julltu  B.  Huated  and 
othere.  From  the  decree,  defendants  appesL 
Affirmed. 

D.  W.  Wood,  Bagott  A;  Bagott,  and  John  W. 
Lorett,  tat  appeUanti.  Wagner,  Bintfbam  & 
Long,  for  appellee. 

HOWARD,  J.   This  was  an  action  brongbt 

by  the  appellee  to  foreclose  a  mortgage  on 
real  estate.  It  was  alleged  in  the  complaint 
that  on  the  ISth  day  of  March,  1893,  the  ap- 
pellant JulJns  B.  Hasted,  then  owner  of  the 
land  In  controversy,  and  Indebted  to  appellee, 
executed  tlie  mortgage  In  suit  The  appellant 
George  H.  Van  BIper,  receiver  of  the  Alex- 
andria Lumber  Company,  filed  bis  answer  and 
cross  complaint.  In  which  he  averred  that  pri- 
or to  the  execution  of  the  mortgage,  In  the 
month  of  January,  1803,  the  appellant  Husted 
contracted  with  the  lumber  company  to  fur- 
nish material  to  be  used  In  the  construction 
of  a  building  on  the  premises  described  In  the 
complaint;  that  on  the  31st  day  of  the  same 
month  said  company  b^an  furnishing  said 
material  and  continued  so  to  do  ontll  the  fol- 
lowing July,  when  the  company  filed  notice 
ot  mechanic's  Hen.  to  secure  payment  tor  said 
material;  and  that  afterwards,  and  before  the 
expiration  of  one  year  from  the  filing  of  said 
notice,  said  lien  was  foreclosed,  all  necessary 
parties  being  made  parties  to  said  proceedhigs, 
and  the  property  sold  on  decree  of  foreclosure, 
and  purchased  by  said  lum1:>w  company  for 
the  amount  of  its  Judgment  The  prayer  of 
the  cross  complaint  was  that  upon  final  bear- 
ing the  court  "declare  and  decree  the  lien  so 
held  by  this  cross  complainant  as  aforesaid 
senior  to  the  Hen  of  plaintltTs  mortgage  set 
out  In  the  complaint,  and  for  all  proper  re- 
lief." There  is  no  controversy  as  to  the  facts 
of  the  case.  The  cross  complainant's  mechan- 
ic's lien  was  confessedly  prior  and  senior  to 
the  Hen  of  appellee's  mortgage.  The  ques- 
tion for  decMon,  as  said  by  counsel  for  appel- 
lee, Is  "as  to  the  relative  rights  of  the  mort- 
gagee and  the  bolder  of  the  title  or  Interest 
gotten  by  virtue  of  the  foreclosure  of  a  m& 
ehanlc^  Hen  on  the  mortgaged  property  In 
suit,  brought  within  the  year  allowed  by  law, 
but  without  making  the  mortgagee  a  party." 
This  exact  question  was  decided  against  the 
contention  of  appellants  In  t)emlng-CoIbom 
Lumber  Co.  v.  Union  Nat.  Savings  &  Loan 
Ass'n  (at  this  term)  51  N.  E.  830.  On  the  au- 
thority of  tiie  case  cited,  the  Judgment  in  this 
case  Is  therefore  affirmed. 


(la  Ind.  48$) 

CLBVSLAND.  a.  a  ft  ST.  L.  BY.  00.  v. 

80ANTLAND  et  aL 
{Supreme  Court  of  Indiana.    Nov.  29,  1898.) 

PlRU  Srr  BT  LOCOHOTIVS— NBaLTOBNOB— DiriOT> 
ITS  AVPUAKCBS— Evil>B:fCB. 

L  Where  a  frame  warehouse  adjoining  a  rail- 
road was  buroed  by  e^arka  conniiimicntdd  from 
«a  engine  supplied  with  a  defective  sparii  ar- 


rester. It  la  Immaterial,  la  an  action  for  tiie 
damages  so  caused,  whether  the  warehouse  or 

the  railroad  was  first  constructed,  since  It  Is 
not  negligence  merely  to  construct  a  ware- 
house on  land  adjoining  a  railroad  track,  and  to 
store  InSammaUe  material  therein. 

2.  A  warehouse  adjoining  a  railroad  track 
was  burned  hr  sparks  communicated  from  de- 
fendant's engine,  whid  was  fitted  with  a  de- 
fective spark  arrester.  Just  before  the  fire, 
one  of  the  plaintiffs  saw  the  engine  pasung. 
and  emitting  showers  of  sparks,  but  he  did  not 
stop  to  see  whether  or  not  they  would  commu- 
nicate flze  to  the  bnlldinK  Tbe  warehonse  was 
located  near  other  woodea  balldlngs  in  a  bnst- 
uess  district,  the  coaditlons  of  wnlch  defend- 
ant knew,  and  on  the  day  the  fire  occurred 
the  buildings  were  wet  from  recent  rains.  The 
fire  was  discovered  almost  Immediately,  when 
plaintiffs  used  all  available  means  to  save  the 
property.  Btid,  that  plaintiffs  were  not  guilty 
of  contributory  negligence  in  failing  to  have 
kept  watch  on  the  building  after  they  saw  that 
the  engine  passing  emitted  sparks. 

3.  Evidence  showing  that  a  spark  arrester, 
through  which  fire  was  communicated  from  de- 
fendant's locomotive  to  plaintiffs'  warehouse, 
was  not  properly  fitted  or  secured,  leaving 
spaces  In  the  nettings  one  to  two  inches  long 
end  onefourth  to  three-eighths  inches  In  width: 
that  a  number  of  the  wires  had  become  bnmed 
or  worn  off,  so  that  sparks  of  the  idae  of  large 
grains  of  com,  and  some  as  large  as  the  end  of 
a  man's  finger,  were  emItted,^HM  snffldoit  to 
show  negligence  rendering  defendant  liable  for 
the  loss  of  the  warehouse. 

4.  In  an  action  for  the  bnn^ng  of  a  bnlldlBg 
by  sparks  communicated  from  defendant's  lo- 
comotive, containing  a  defective  spark  arrester, 
defendant  showed  the  screen  to  the  Jury,  though 
it  was  not  introduced  In  evidence  and  eri- 
dence  was  offered  relating  to  it  on  the  aasnmp- 
tlon  that  It  was  the  same  screen  that  was  in 
the  engine  from  which  the  fire  was  communi- 
cated. Hdtl,  that  an  lostmction  that  It  waa 
the  Jury's  duty  not  to  consider  any  fact  which 
they  might  have  observed  while  examiolDg  the 
screen  as  evidence,  was  properly  refused,  ss 
misleading:  since  thev  might  propnly  oon^der 
the  facts  M  disclosed  hi  applying  other  testi- 
mony. 

Appeal  from  drenlt  court,  Ttflp^pft  coun- 
ty; A.  0.  Marsh,  Judge. 

Action  by  George  W.  Scantland  and  others 
against  Cleveland,  Cincinnati,  Chicago  it  8L 
Louis  Bailway  Company.  From  a  Judgment 
In  favor  of  plaintiffs,  defendant  ^peala.  Af* 
firmed. 

Samuel  O.  Baylesg.  John  T.  Df,  and 
Thompson  &  Oanaday,  for  appelant  J.  J. 
Cheen^  and  EUifl^  &  Par^.  Cor  aroc^Oeea. 

HOWABD.  J.  It  Is  aUeged  In  tiie  com- 
plaint in  this  case  that  on  January  20,  1896, 
appellees  owned  a  large  warehouse  in  the 
town  of  Lynn,  in  Bandolph  county,  on 
grounds  adjoining  appellant's  right  of  way. 
The  warehouse  was  used  principally  for  stor- 
ing and  drying  "patent  coll  elm  hoops,"  mann- 
factured  by  appellees.  It  Is  further  alleged 
that  the  appellant,  "In  ronidng  its  locomotlTe 
and  train  of  cars  on  said  road,  carelessly  and 
negltgenUy  omitted  to  use  sufficient  and  prop- 
er spark  arresteiB  and  proper  appliances  to 
keep  the  same  In  proper  repair  and  condition 
to  prevent  the  emission  of  sparks  from  said 
locomotive**;  that  ^e  apiwllant's  said  rail 
road  passed  to  and  wUbln  66  feet  of  appel- 
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lees*  Hid  atoreroom,  in  whidi  were  situate, 
packed,  and  stored  said  patent  coil  elm  boops 
and  oak  lumlwr  aforesaid,  whicli  said  ware- 
room  and  patent  coll  elm  hoops  were  of  In- 
flammable nature,  and  liable  to  take  fire, 
which  appellant  well  knew;  that  on  the  eren- 
Ing  of  the  day  aforesaid  appellant's  train  of 
cars,  drawn  by  one  of  Its  locomotive  engines, 
and  controlled  by  its  em[doy€s,  ran  on  and 
along  the  railroad  aforesaid  near  to  said  ware- 
room,  and,  the  appellant  having  negligently 
omitted  and  failed  to  exercise  dae  care  to 
prevent  the  escape  of  sparks  of  fire  from  the 
smokestack,  the  said  smokestack  threw  dut 
streams  of  sparks  and  blazing  fragments  of 
coal  and  wood,  which  were  by  force  and  la- 
bor of  the  locomotive  expelled  high  Into  the 
air  tn  large  volume  at  each  lalxw  and  expul- 
sion oi  the  engine,  and  carried  by  the  wind 
towards  said  warehouse,  and  set  flre  to  the 
same  and  to  said  patent  coll  boops  and  lum- 
ber, whereby  they  were  conaomed.  The  only 
■objection  raised  to  the  com[rfalnt  is  that  tt  is 
not  sofflcieutly  specific,  in  not  stating  whether 
the  railroad  or  the  warehouse  was  first  con- 
4itmcted.  It  does  not  seem  ttiat  this  objec- 
tion can  be  well  taken.  The  question  Is. 
Tather,  whether  appellant  was  ne^lgenf  in 
using  an  Insufficient  spark  arrester,  and 
whether  appellees  were  themsdves  chargeable 
with  contributory  nei^gence  in  relatlcm  to 
the  destruction  of  the  warehouse.  It  cannot 
be  said  to  be  negligence  merely  to  construct 
A  warehouse  upon  lands  adjoining  a  railroad 
right  of  way,  and  to  store  elm  hoops  tbere  to 
dry,  whether  before  or  after  the  building  of 
the  railroad.  Indeed,  In  a  sutnequent  part 
■of  their  tnlef,  counsel  for  appellant  admit  as 
much,  saying:  "We  do  not.  however,  insist 
in  this  case  that  the  mere  fact  that  appellees 
located  their  dry  house  adjoining  the  right  of 
way,  and  at  the  time  of  the  flre  were  main- 
taining it  there,  fllled  with  dry,  combustible 
material.  Is  such  negligence  per  se  as  would 
prevent  a  recovery."  The  facts  were  found 
by  a  jury,  and  a  special  verdict,  by  way  of 
answers  to  nearly  200  Interrogatories,  was  re- 
turned by  the  jury.  The  only  question  left  Id 
dispute  by  these  answers  is  whether  the  ap- 
pellees were  tb^s^ves  chargeable  with  neg- 
ligence contributing  to  the  destruction  of  their 
property.  The  jury  find  that  the  spark  ar- 
rester used  on  the  engine  was  of  the  kind 
known  as  the  "extension  front"  spark  ar- 
rester, the  best  and  most  ai^roved  in  general 
use.  They  flnd,  however,  that  the  spark  ar^ 
rester  In  use  in  this  case  was  not  properly 
adjusted  when  first  put  in  new;  that  It  was 
"not  properly  and  securely  fastmed  at  the 
edge  of  the  nettings,"  and  the  "door  frame  at 
manhole  not  well  fitted,  leaving  openings  at 
•comers";  that  it  did  not  "prevent  sparks, 
coals,  or  cinders  from  being  carried  out  of  the 
-extensloD  front,  through  the  smokestack"; 
tbat  there  were  holes  and  broken  j^ces  In 
"the  nettings;  that  several  of  the  wires  near 
ilie  top  were  broken,  and  a  part  of  them 
TiutsBinc  at  the  time  of  the  flre;  that  there 


were  several  holes  near  the  top,  caused  1^ 
wires  being  burned  or  worn  away,  from  one 
to  two  Inches  long  and  from  one-fourth  to 
three-eighths  of  an  Inch  wide;  that,  in  conse- 
quence, fire  was  thrown  out  of  the  smokestack 
while  passing  appellees'  property,  many  of  the 
sparks  being  of  the  size  of  large  grains  of 
com,  and  some  as  large  as  the  end  of  a  man's 
finger;  and  that  these  sparks  were  thrown 
on  top  of  and  into  appellees'  building,  setting 
fire  to  the  patent  coil  elm  hoops  therein. 
Failure  to  properly  inject  and  repair  the 
spark  arrester  la  also  found. 

It  Is  conceded  that  these  and  other  findings 
show  negligence  on  the  part  of  ai^llant 
The  contention  is,  however,  made,  that  ap- 
pellees were  also  negligent,  since  they  knew 
that  their  building  was  of  wood,  and  contain- 
ed dry  hoop  poles;  knew  that  the  building 
was  near  to  the  raOroad,— within  59  feet  of 
the  track,— and  knew  that  there  were  open 
ventilators  on  the  side  of  the  railroad;  and 
since,  a  little  before  the  flre,  (Hie  of  the  appel- 
lees saw  the  engine  laboring  with  a  heavy 
freight  train,  and  saw  showers  of  ^rks  fly- 
ing from  the  smokestack  as  the  engine  ap- 
proached, and  yet  that  he  passed .  on  to  hla 
supper,  a  short  distance  away.  This  conten- 
tion seems  to  take  it  for  granted  that  It  was 
appellees*  duty  to  keep  a  constant  watch  on 
tbelr  building  whenever  an  engine  throwing 
many  sparks  was  passing.  Yet  the  jury  also 
flnd  that  a^itpellant  likewise  knew  all  the  con- 
ditions as  to  appellees'  property.  It  is,  be- 
sides, found  that  the  warehouse  was  within 
the  corporate  limits  of  the  town,  was  situated 
near  other  wooden  buildings,— mlUs,  factories, 
and  residences,— all  standing  along  the  rail- 
road track.  It  la  further  found  that  it  was 
raining  on  that  day,  and  that  the  ground, 
railroad  track,  and  buildings  were  damp  and 
wet  from  the  recent  rains.  The  warehouse 
liad  been  bnllt  about  four  years,  dnring  which 
time  there  had  been  no  material  diange  In  the 
grade  or  situation  of  Qie  railroad  track.  No 
reason,  therefore,  appears  why  appellees 
should  suppose  their  building  In  more  danger 
of  being  set  flre  to  by  sparks  from  the  en- 
gine on  this  occasion  than  at  any  time  dnring 
the  previous  four  years?  Of  coarse,  it  was 
barely  possible  that  flre  might  be  communi- 
cated to  the  property  at  any  time.  But,  as 
said  In  Bailroad  Co.  v.  Loop,  139  Ind.  542, 
39  N.  B.  300,  "all  peril  may  not  be  avoted; 
It  is  the  immediate  and  probable,  not  the  re- 
mote and  barely  possible,  that  we  are  called 
upon  to  guard  against"  The  building  was 
properly  constructed  for  the  purposes  for 
which  it  was  used,  and  was  properly  located 
for  the  making  of  shipmente  on  the  railroad. 
The  flre  was  discovered  almost  Immediately, 
and  the  jury  find  that  appellees  used  "all 
available  means  to  put  out  the  flre.  and  save 
ibeir  property,  when,  and  as  soon  as,  they 
discovered  the  flre."  If  appellees  should  be 
held  ne^lgent  tor  tiie  reasons  urged  1^  coun- 
sel. It  la  difficult  to  see  bow  property  owners 
who  tan  to  keep  a  constant  watch  upon  their 
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buildings  could  eva  collect  from  Insurance 
companies  wben  these  bolldlngs  axe  destroyed 

by  fire. 

The  only  conflict  In  the  cTldence  is  as  to  the 
Condition  of  the  spark  arrester  at  the  time 
the  Are  was  communicated  to  the  warehouse. 
Counsel  for  appellant  use  87  closely-printed 
pages  of  their  brief  In  arguing  that  the  Jury 
ought  to  have  accepted'  the  evidence  adduced 
by  them  to  show  that  the  spark  arrester  had 
frequently  been  properly  Inspected  previous 
to  that  time,  and  that  It  was  then  In  good 
repair,  and  correctly  adjusted  to  Its  place 
In  the  engine.  But  even  appellant's  witness- 
es, particularly  on  cross-examination,  gave 
evidence  from  which  the  jury  were  author- 
ized in  making  the  findings  complained  of  as 
to  the  defective  condition  of  the  netting  of 
the  spark  arrester.  This  netting  was  brought 
Into  court  by  appellant,  and  a  great  part  of 
the  evidence  In  regard  to  It  was  given  to  the 
jury  on  Inspection,  as  It  was  examined  In 
their  presence  by  the  several  witnesses.  One 
of  appellant's  witnesses,  on  having  his  at- 
tention called  to  certain  wire,  and  being  ask- 
ed If  it  was  burned  In  two,  answered,  "I 
don't  know  whether  It  Is  burned  In  two  or 
broken."  His  attention  being  further  called 
to  several  other  wires,  and  being  asked  If 
they  also  presented  "the  appearance  of  hav- 
ing been  burned  In  two,"  he  answered: 
"Well,  they  probably  came  apart  where  it 
was  pretty  warm;  that  is,  subject  to  con- 
siderable heat  at  all  times.  The  heat  of  the 
smokestack  under  normal  conditions  Is  about 
800."  Asked  of  other  wires  If  they  were 
nearly  In  two,  and  still  others  as  to  being 
"burned  oflT,  entirely  In  two,"  he  said,  "Yes, 
there  are  several  of  them  through  there," 
Asked  of  six  In  a  row,  If  they-  were  not 
"burned  in  two,"  he  replied,  "Yes,  you  might 
find  others  tbrougbout"  It  was  shown  that 
sparks  of  the  size  of  large  grains  of  com  bad 
been  thrown,  from  the  smokestack  to  a  dis- 
tance of  120  feet;  and  one  of  appdlant's 
witnesses  answered  that  with  proper  spark- 
arrester  appliances,  even  with  the  wind  blow- 
ing in  the  most  favorable  condition  for  carry- 
ing sparks,  they  could  not  be  carried  to  a 
distance  ot  more  than  SO  or  40  feet,  and  stni 
retain  fire  enough  to  kindle  combustible  ma- 
terial. He  further  said  that  in  damp  atmos- 
phere the  tendency  of  sparks  Is  to  fall  quick- 
er to  the  groQud.  If  to  the  foregoing  evi- 
dence, given  by  appellant's  witnesses,  we  add 
the  testimony  of  appellees'  witnesses  relat- 
ing to  the  same  snbject,  we  must  conclude 
that  there  was  competent  and  sufficient  evi- 
dence adduced  to  support  the  findings  re- 
turned by  the  jury.  We  have  also  given 
carefnl  attention  to  what  is  said  by  counsel 
as  to  error  by  the  court  In  Its  ruling  on  the 
admission  of  evidence,  but  have  found  the 
objections  not  well  taken,  and  do  not  deem 
It  necessary  to  enter  Into  an  extended  dls- 
cnsslon  ot  the  questions  so  raised. 

The  appellant  Introduced  the  screen  in  ques- 
tion before  the  Jury,  and  a  large  part  of  the 


evidence  was  In  regard  to  the  condition  of 
this  screen  thus  exhibited  to  the  Jury.  While, 
technically,  the  screen  was  not  Introduced  In 
evidence,  It  was,  in  effect,  so  introduced. 
Indeed,  when  counsel  for  appellant  asked  an 
expert  whether.  In  his  opinion,  certain  wires 
near  the  top  of  the  screen  were  broken  by 
reason  of  any  use  of  It  as  a  spark  arrester, 
and  counsel  for  appellees  objected  to  the 
question  for  the  reason  that  the  screen  was 
not  Identified  as  the  defective  screen  In  ques- 
tion, the  court  overruled  the  objection,  and 
this  question,  and  others  following  It,  were 
allowed  on  the  assumption  that  the  screen 
before  tbe  Jury  was  the  same  used  In  the 
locomotive  from  which  the  fire  was  alleged 
to  have  been  communicated  to  appellees* 
building.  As  relating  to  this  screen,  the 
following  Instruction  was  asked  by  appel- 
lant, and  refused  by  the  court:  "Yon  have 
been  permitted,  during  this  trial,  to  person- 
ally view  and  examine  a  certain  wire  screw 
or  netting,  under  Instructions  of  the  court 
You  are  now  Instructed  that  It  wUl  be  your 
duty  not  to  consider  as  evidence  any  fact 
which  you  may  have  observed  or  seen  while 
viewing  or  examining  such  screen  or  net- 
ting." Whether  this  Instruction  was  ab- 
straotly  correct  or  not,  we  need  not  say.  It 
would  certainly  have  been  misleading  to  the 
jury  to  have  given  It.  Counsel  do  not  con- 
tend that  It  was  error  to  have  allowed  the 
jury  to  Inspect  the  netting,  but  they  say  that 
"the  facts  disclosed  to  the  jury  by  this  in- 
spection should  not  have  been  taken  by  the 
jury  as  evidence  in  the  cause,  but  only  for 
the  sole  purpose  of  aiding  them  In  applying 
the  evidence  of  the  witnesses  who  testified 
with  reference  to  the  screen,  and  the  other 
facts  and  circumstances."  Had  tbe  Instrnc- 
tlon  Included  the  explanation  so  now  added  by 
counsel.  It  would,  perhaps,  have  been  proper 
to  give  it;  but  to  have  given  the  Instroctton 
as  requested  would  doubtless  have  left  npon 
the  mind  of  the  Jury  the  Impression  that 
the  screen  as  exhibited  befwe  them,  and  as 
Inspected  by  them  under  direction  of  the 
court,  was  neverOi^ess  not  to  be  r^arded 
by  them  tor  any  purpose.  The  screen  was 
brought  before  the  jury  by  appellant,  with- 
out objectlcai  from  appellees;  and  the  Jury, 
under  sancti<»i  of  the  conrt,  were  permitted 
to  examine  It  That  an  Instruction  dioold 
afterwards  be  given  which  should  practical- 
ly say  to  the  Jury  tbat  they  must  pay  no  at- 
tention to  the  screen  so  exhibited  to  and  ex- 
amined by  them,  seems  very  questttauMe. 
The  Instnictlon  was  properly  rinsed  as  mis- 
leading. See  Story  t.  State,  99  Ind.  418.  416; 
Davidson  T.  State,  185  Ind.  264.  269,  84  M. 
B.  972. 

Other  minor  questtons  raised  by  connsd 
need  not,  as  we  think,  be  considered.  Th^ 
are  not  of  a  nature  to  require  a  reversal  of 
the  Judgment  Judgment  affirmed. 

KAOKNBY,  J.,  took  no  part  in  tbe  dedsloa 
of  this  appeal. 
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HUTEB  T.  UNION  TRUST  OOA 
(Supreme  Court  ot  Indiana.    Not.  29,  1888.) 
iKsuitAitoa  CoHPANin  — FoTERS— Earoppsit  *o 

DbHT— BUIt-DINO  AND  LOAN  ASSOGIATIOMS^ 

Insolvb.sct— Disposition  of  Assets. 

1.  A  coiTtoratioD  orjcanixed  under  Rev.  St, 
18H  I  4896  (ReT.  St.  1881.  I  3763;  Acta 
1805.  p.  114),  antboricing  the  formation  of  cor- 
porations for  insuring  the  lires  or  health  of 
persons,  has  no  power,  either  express  or  im- 

filied,  to  transact  the  basiness  of  a  building  and 
oan  association. 

2.  BeT.  St  1894.  i  4884  (Horner's  Rer.  St 
1897,  i  3753),  authorizing  mutual  life  insur- 
ance cotnpanies  to  Invest  or  loan  their  funds, 
does  not  authorize  them  to  conduct  the  busi- 
ness of  a  building  and  loan  asaociation. 

3.  A  person  entering  into  the  relation  of  a 
borrowing  member  of  a  building  and  loan  as- 
80ciation,  with  a  corporation  not  anthoriied  to 
conduct  snch  basiness,  Is  not  estopped  from 
denying  that  his  contract  imposed  on  him  no 
other  obligation  than  that  of  returning  the 
sum  borrowed,  with  interest,  since  such  con- 
tract is  void. 

4.  Acts  1893,  p.  192,  Is  entitled  "An  act  t6 
legalise  the  incorporation  of  the  Mutual  Life 
and  S^ndowment  Association  of  Indiana,  and 
to  legalize  all  the  acts  of  said  corporation,  and 
all  the  contracts  made  by  said  corporation,  to 
and  with  all  persons  whatever,"  etc.  In  the 
body  of  the  act  repeated  references  are  made 
to  tbe  business  and  policies  of  life  insnrance, 
bnt  nothing  is  found  as  to  building  and  loan 
association  business.  BHd,  that  the  statate 
did  not  legalise  business  unlawfully  transacted 
by  said  company  as  a  building  and  loan  asso- 
ciation. 

6.  A  corporation,  without  anthoritr  so  to 
do,  carried  on  the  business  of  a  building  and 
loan  association,  and  issued  a  share  certificate, 
which  the  owner  carried  as  an  investment 
certificate  for  a  time,  and  on  which  he  paid  the 
dues,  when  it  was  canceled,  and  a  new  one  is- 
sued in  its  stead  as  of  date  of  the  first  cer- 
tificate, on  which  the  holder  obtained  a  loan 
from  the  corporation,  thereafter  paying  dues 
and  Interest  Before  maturity  of  the  shares, 
the  corporation  became  insoWeat  Htid  that, 
for  dues  paid  on  the  first  certificate,  the  own- 
er should  share  in  the  assets  of  the  corporation 
pro  rata  with  other  ioTestlng  shareholders,  and 
tiiat  payments  made  on  the  seoond  certificate 
shonla  be  applied  on  the  loan. 

Appeal  from  superior  court,  Marlon  county; 
Ij.  M.  Harrer,  Judge. 

In  proceedings  for  the  appointment  of  a  re- 
ceiver of  ttie  Mutual  Uf  e  Insurance  Company 
of  Indiana,  InsolTent,  Frank  S.  Huter,  Inter- 
Tener,  asked  that  a  bond  and  mortgage  glren 
by  him  to  the  insolvent  be  canceled.  From  a 
decree  for  tbe  Union  Trust  Company,  receiver. 
Intervener  appeals.  Reversed. 

P.  W.  Bartholomew  and  D.  H.  Bovlus.  for 
appellant   Albert  J.  Beverldge,  tor  appellee. 

HOWARD.  J.  The  Mutual  Life  Insurance 
Company  of  Indiana  is  an  Insolvent  corpora- 
tion, In  the  hands  of  the  appellee,  receiver. 
The  appellant,  an  intervener  in  the  receiver- 
ship case,  filed  his  petition  asking  that  a  bond 
and  mortgage  for  (GOO.  given  by  him  to  the 
insurance  company,  be  found  paid  and  be  or- 
dered canceled.  Tbe  facts  specially  found  by 
tbe  court,  and  within  the  Issues  made  by  the 
pleadings,  are  substantially  aa  follows: 
<1>  The  Mutual  Life  Insurance  Company  of 
*  BBptrssOsd  hr  opinion,  M  N.  B.  W. 


Indiana,  formerly  the  Mutual  Life  &  Endow- 
ment Association  of  Indiana,  was  incorporated 
February  13. 18S2,  under  the  act  for  the  Incor- 
.  poratlon  of  mutual  life  and  accident  Insurance 
companies  approved  December  20,  18^  (Acts 
1865,  p.  114;  section  4895,  Rev.  St  1S94;  sec- 
tion 3763,  Rev.  St  1881). 

(2)  It  was  provided  In  the  articles  of  Incor- 
poration that  the  business  of  the  company 
should  be  tbe  issuing  of  "policies  of  Insurance 
on  the  lives  of  person  or  persons  applying  for 
insurance  during  the  life  of  such  applicant  or 
for  any  determinate  period,  or  upon  the  en- 
dowment plan,  and  upon  such  amounts, 
values,  and  upon  such  conditions  as  may  be 
agreed  upon  and  stipulated  for  in  any  policy 
Issued";  and  also  that  all  policies  or  certifi- 
cates should  be  upon  any  plan  or  system  of 
business  adopted  by  tbe  board  of  directors. 

(3)  It  was  further  provided  In  said  arti- 
cles that  "said  corporation  might  loan  all 
moneys  belon^ng  to  It  except  expense  funds, 
In  any  manner  provided  for  In  tbe  policies  or 
certificates  of  said  corporation." 

(4)  On  Angust  1,  1891,  the  company  Issued 
to  the  Intervener  a  policy  or  certificate,  a 
copy  of  which  is  attached  to  tbe  fljst  para- 
'graph  of  his  petition. 

(5)  Under  said  certificate  the  intervener 
made  13  monthly  payments^  of  (4.80  each, 
amounting  In  all  to  (62.40.  from  which  on  tbe 
books  of  the  company.  In  accordance  with  the 
terms  of  the  certificate,  one-tenth  of  1  per 
cent  of  tbe  face  value  of  the  certificate  was 
deducted  each  month  for  expenses,  amount- 
ing to  (7.80,  and  leaving  (54.60  as  the  pet 
amount  paid  In  by  said  Intervener  on  said  cer- 
tificate. 

((S)  On  Angust  30,  189%  the  intervener  sur- 
rendered tbe  above-mentioned  certificate,  and 
on  said  date  a  second  certificate  was  Issued 
to  him  In  lieu  thereof,  a  copy  of  which  Is 
also  attached  to  the  first  paragraph  of  his 
petition.  This  last-named  certificate  was 
dated  back  to  August  1,  1891,  the  date  of  the 
original  certificate. 

(7)  Under  said  second  certificate,  the  inter- 
vener made  66  monthly  payments,  of  (7.80 
each,  amounting  In  all  to  (436.80,  from  which 
one-fifth  of  1  per  cent  of  tbe  face  value  of 
the  policy  was  deducted  each  month  for  ex- 
pens^  leaving  (369.60  as  the  whole  amoimt 
for  which  he  was  given  credit  on  the  books 
of  the  company  under  said  certificate.  At  the 
time  of  Issuing  tbe  last  certificate,  a  fractional 
monthly  payment  was  made  of  (6.40,  from 
which  one-fifth  of  1  per  cent  of  the  face  of 
tbe  policy  was  in  like  manner  deducted  for 
expenses,  leaving  (5.25  as  the  net  amount 
credited  on  this  payment;  making  total 
amount  credited  under  second  certificate,  less 
expenses,  (374.86.  The  total  amount  In  grosf. 
paid  uDdex  both  certificates,  prior  to  appoint- 
ment of  receiver,  and  not  considering  Inter- 
est as  hereinafter  found,  was  (505.65. 

(8)  That  the  funds  of  tbe  corporation  were 
derived  from  payments  made  by  the  certifi- 
cate or  poli(7  holders  under  their  aeveral  cer 
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tiflcatee  and  polldet,  similar  to  the  mid  cer- 
tiflcates  of  tbe  loterrener,  besides  trom  Inter- 
est on  moneys  loaned;  and  all  loans  to  the 
certificate  or  poUcy  holders,  Including  the  loan 
made  to  fhe  Intervener  hereinafter  referred 
to,  were  made  ont  of  moneys  paid  In  by  cer< 
tiflcftte  holders  nnder  their  certificates  In  the 
boUdlDg  and  loan  department,  no  loans  being 
made  In  the  life  insurance  de^Hirtment  Sep- 
arate books  were  kept,  though  all  tbe  cash 
was  deposited  In  one  bank  account,  and 
checks  were  drawn  on  this  account  for  loans. 

^)  On  May  9,  1802,  the  intervener  applied 
to  the  company  for  a  loan  of  fOOO  on  the  land 
described  In  his  petition,  and  on  August  30, 
1892,  such  loan,  evidenced  by  a  bond  and 
secured  by  mortgage  on  the  land,  was  made 
to  blm. 

(10)  In  accordance  with  tbe  terms  of  the 
bond,  monthly  payments  of '  Interest  on  the 
loan.  In  the  sum  of  f3  each,  were  made  from 
the  date  of  the  loan  to  the  date  of  the  appoint- 
ment of  the  receiver,  amounting  in  all  to 
$169.65.  No  other  payment  was  made  on  the 
loan  during  this  time. 

(11)  After  the  appointment  of  the  receiver, 
fa^  was  paid  to  him  hy  the  Intervener,  which 
sum  was  credited  on  the  principal  of  the  loan. 
The  money  paid,  other  than  Interest  and  ex- 
penses, had  been  credited  as  paid  on  Install- 
ments dne  on  said  certificates  of  sharea 

(12)  On  March  7.  189S,  an  act  was  passed 
by  tbe  general  assembly  changing  the  name 
of  the  company  from  tbe  Mutual  lite  &  En- 
dowment Association  of  Indiana  to  Its  present 
name,  the  Mutual  Life  Insurance  Company 
of  Indiana,  saving  all  rights.  Acts  1895,  p. 
150. 

(13)  On  March  3,  1893,  the  general  assem- 
bly passed  an  act  entitled  "An  act  to  legalize 
the  incorporation  of  the  Mutual  Life  &  Bn- 
dowment  Association  of  Indiana,  and  to  legal- 
ize all  the  acts  of  said  corporation,  and  all  the 
contracts  made  by  said  corporatlcm,  to  and 
with  all  persons  whatever,  and  all  the  official 
acts  of  the  board  of  dh^ctors  thereof,  and 
declaring  an  emergency  therefor."  Acts  1893, 
p.  192. 

(1^  On  May  8,  1897,  the  Union  Trust  Com- 
pany of  Indianapolis  was  by  the  court  below 
appointed  temporary  receiver  of  said  Mutual 
Life  Insurance  Company;  and  on  July  14, 
1887.  said  life  insurance  company  Was  in 
said  court  adjudged  Insolvent,  and  said  trust 
company  appointed  permanent  receiver,  and 
Instructed  to  collect  the  debts  and  preswre 
tbe  assets  of  the  Insurance  company;  anil 
said  receiver  at  once  qnallfled  and  entered 
Into  the  discharge  of  its  duties. 

(15)  Tbe  assets  of  the  insurance  company 
consist  in  part  of  cash,  but  chiefly  of  loans 
made  to  certificate  holders,  similar  to  that 
made  to  tbe  Intervener,  all  of  said  assets  be- 
ing derived  from  moneys  paid  In  by  certif- 
icate holders.  Fart  of  the  certlflcate  hold- 
ers borrowed  from  the  funds  so  paid  In, 
while  otbers  borrowed  nothing.  Some  of 
said  certiflcatea  were  tor  paid-up  or  prepaid 


shares,  and  aome  wen  assessment,  straight 
Ufe,  or  endowment  poUdes  of  insnronce. 

(16)  The  creditors  consist  alnkost  e«ln- 
slvdy  of  the  certificate  holdns,  scnne  of 
whom  are  borrowers  and  some  not  borrow- 
ers, and  practically  all  of  whom  have  filed 
with  the  receiver  ttielr  claims  for  the 
amounts  paid  in  by  tiiem. 

(17)  A  large  number  of  certlfleate  holders 
who  were  borrowers  have  paid  their  loans 
In  f  uU. 

{ISi  Before  brtngfng  his  action,  ttub  inter- 
vener demanded  of  tbe  recetver  the  cancella- 
tion of  his  mortgage,  which  the  recelT«  re- 
fused; and  thereaftffl,  and  before  tbe  bring- 
ing of  the  action,  tbe  Intervener  tendered 
to  the  receiver  the  difference  between  the 
face  of  bis  loan  and  the  amount  which  he 
had  paid  in  nnder  his  certificate  as  boeln- 
af  ter  descrlbdd,  and  demanded  thereupon  the 
cancellation  of  said  bond  and  the  satisfaction 
on  tbe  record  of  said  mortgage.  The  receiv- 
er, however,  refused  to  accept  the  money  on 
such  condition,  but  offered  to  awiy  any  sum 
paid  as  a  credit  on  said  loan. 

(19)  About  August  1,  1801,  at  the  suggea- 
tlon  of  a  friend,  who  had  tak»  similar  stock 
at  the  Instance  of  an  agent  of  the  company, 
and  also  at  the  su^estlon  of  the  agent  him- 
self, who  Informed  tbe  intervene  ttiat  the 
company  did  a  building  and  loan  business, 
the  intervener  called  at  the  ofiice  of  the  com- 
pany, where  one  of  the  trustees  In  charge 
of  the  business  of  the  company  told  him  that 
the  company  had  a  building  and  loan  de- 
partment and  did  a  buUding  and  loan  busi- 
ness. Relying  on  this  information,  and  In- 
duced thereby,  tbe  Intervener  snbscilbed  for 
six  shares  of  stock  in  the  company,  sup- 
posing and  believing  that  he  was  Investing 
In  running  or  investment  stock  In  a  bnlldlng 
and  loan  association.  Thereupon  the  com- 
pany issued  to  the  Intervener  a  pass  l>ook, 
reading  on  the  cover  as  follows:  "Six  shares. 
No,  15,107.  Six  shares.  «600.00.  BnOdtaig 
and  Loan  Department  of  the  Mutual  Life  & 
Endowment  Association  of  Indiana.  Incor- 
porated Feoruary  7.  1882.  Charter  per^ 
petual.  Prank  B.  Huter,  No,  —  street, 
Brightwood,  Date  of  certificate,  August  1* 
1891.  Monthly  dues,  (7.80;  monthly  Inter- 
est, $3.00;  total,  f  10.80.  Always  send  this 
book  with  your  remittance.  To  avoid  pay- 
ing fines,  all  dues  must  be  paid  by  tbe  15th 
of  each  month."  The  certificate  at  the  same 
time  Issued  to  the  Intervener  was  on  Its  face 
styled:  "Building  &  Loan  Department  of 
tbe  Mutual  I^fe  &  Endowment  Association 
of  Indiana.  Share  certificate  No.  15.107. 
fOOO.OO.  Age,  43."  It  was  i>rovlded  In  the 
certificate  that,  on  the  making  of  the  re- 
quired monthly  payments  for  the  term  of  72 
months,  the  company  should  pay  to  the  bold- 
er $100  on  each  share,  the  "shares  to  be- 
come due  and  payable  when  the  monthly 
dues  paid  thereon,  together  with  all  profits 
on  the  same,  shall  equal  the  sum  of  ^oi> 
for  each  share.*'   A  farther  ^vision  was 
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tbmt.  In  rase  of  fba  fnterTener*!  deatti  wlth< 
In  the  ilx  yean,  bU  wife,  u  beneficiary, 
■taonld  lectira  racb  proportleu  of  9100  on 
each  ahare  aa  the  time  the  certlfleate  was  in 
force  bore  to  the  whole  time.  Artldea  were 
also  set  oat  on  the  face  of  the  certitlcate  pro- 
Tiding  for  the  manner  of  maUns  loans ;  also 
for  fines,  dnes,  expenses,  and  other  like  mat- 
ters,—not  dlfferlnR  materially  from  ordinary 
rules  of  building  and  loan  associations.  The 
Interrenc^  never  made  any  examination  of 
the  articles  of  association  on  file  In  the  pub- 
lic records,  or  any  further  InTestteatlon  mto 
the  character  of  the  company,  and  never  took 
any  part  In  the  management  of  Its  business. 
The  second  certUicate  Issued  to  bim  at  the 
time  of  making  the  loan  did  not  differ  from 
the  first  except  as  to  the  amount  of  the 
monthly  payments.  All  payments  were 
made  by  him  as  required.  In  the  bond  ex- 
ecuted on  receiving  the  loan,  the  Interrener 
acknowledged  his  Indebtedness  to  the  com- 
i>any  in  the  sum  of  ftiUO,  with  Interest,  at  tf 
pee  cent  per  annum,  payable  In  advance,  In 
monthly  Installments.  And  be  therein  fur- 
ther agreed  to  make  all  payments  monthly 
on  hla  certificate,  "until  said  share  certificate 
matures  as  therein  provided,  and  upon  ma- 
turity of  said  share  certificate  this  bond 
■hall  mature,  and  each  shall  operate  as  a 
payment  of  the  other.  In  tuU  satisfaction 
thereof,  as  concurrent  mntual  obligations." 
Hie  mortgage  given  to  secure  the  perform- 
ance of  the  conditions  of  the  certificate  and 
bond  Is  also  set  out,  and  It  Is  found  that  all 
the  conditions  of  the  several  contracts  were 
performed  as  agreed  to. 

(20)  Hie  company  baa  not  credited  the  In- 
tervener with  any  dividends,  interest,  or 
earnings  on  the  sums  paid  In  by  him,  and 
the  evidence  does  not  show  that  the  com- 
pany made  any  profits  upon  the  stoclc. 

(21)  The  company  was  never  Incorporated 
nnder  the  building  and  loan  laws  of  Indiana. 
In  Its  building  and  loan  department  It  Is- 
sued various  kinds  of  certificates.  As  a 
mutual  Insurance  company,  It  never  took  any 
premium  notes.  - 

(22)  Although  all  moneys  received  were 
paid  Into  a  common  treasury,  yet  the  Indt- 
vldusl  accounts  with  shareholders  disclose 
0ie  amount  belonging  to  the  building  and 
loan  department  The  books  of  the  Insnr* 
ance  department  show  that  all  moneys  re- 
ceived In  that  department  were  paid  out  for 
expenses. 

The  conclusions  of  law  on  the  foregoing 
facts  were:  (1)  That  the  Intervener  was  not 
entitled  to  have  any  of  the  payments  made 
on  his  certificate  credited  upon  the  principal 
of  his  loan  until  the  amount  of  such  pay- 
ments, exclusive  of  interest  and  expense, 
should  equal  the  amount  due  on  account  of 
such  loan,  <2)  That  as  such  payments,  at 
the  date  of  the  appointment  of  the  receiver, 
bad  not  equaled  the  amount  due  on  the  loan, 
be  was  not  then  entitled  to  any  credit  on 
the  principal  of  the  loan.  0)  That  he  was 
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not  entitled  to  set  the  anunntt  of  (he  paj^ 
menti  made  by  him  on  hla  certUicate  an 
against  the  amount  due  on  bis  loan.  (4) 
That  be  should  be  required  first'  to  pay  to 
the  receiver  the  full  amount  of  his  loan,  in 
dlsdiarge  of  his  obligation  aa  a  borrower, 
and  should  thereafter  he  entitled  to  ahare 
pro  rata  with  other  certificate  holders  In  the 
distribution  of  the  assets  of  the  company. 
(5)  That  he  should  take  nothing  by  his  petl-, 
tion,  except  that  the  same  should  be  treated 
as  a  claim  filed  by  him  asserting  hla  Inter- 
est In  the  assets  of  cbe  company. 

The  first  finding  of  the  court  shows  that  the 
company  was  Incorporated  nnder  the  "Act  for 
the  Incorporation  of  mutual  life  Insurance 
companies";  and  In  tiie  twenty-first  finding  It 
Is  expressly  stated  "that  said  Insurance  com- 
pany was  never  Incorporated  under  the  build- 
ing and  loan  laws  of  Indiana."  These  findings 
are  admitted  to  be  correct  by  omnsel  on  both 
sides. 

The  first  question,  therefore,  which  present 
Itself,  is  whether  an  Insurance  company  can 
do  business  aa  a  building  and  loan  assoclap 
tlon.  The  mere  suggestion  of  such  a  pr(v<^ 
BlUon  seems  absurd.  Yet  counsel  for  appet 
lee  gravely  contends  that  an  hisarance  cook 
pany  might  eiMcage  In  such  building  and  loan 
budnesa  It  Is  not  pretended  that  the  charter 
of  this  Insurance  company  gives  It  any  such 
power.  But  If  It  does  not  why  then  need 
there  be  any  charter  for  the  organization  of 
a  building  and  loan  association  In  any  case7 
Why  might  not  a  banking  association,  a 
railroad  corporation,  or  a  telegraph  company 
do  a  building  and  loan  business?  The  re- 
ceiver In  this  case  Is  a  trust  company,  with 
powers  as  such  expressly  defined  by  statute. 
Does  this  receiver  contend  that  It  too.  might 
engage  In  the  building  and  loan  buslnessT 
Or,  indeed.  Is  It  necessary  that  a  building 
and  loan  company  should  be  organized  un- 
der any  law]  The  peoirie  have,  however. 
In  this  and  other  states,  seen  fit  to  enact 
statutes  for  the  organization  of  building  and 
loan  assoclatlonB,  as  also  for  insurance  com- 
panies and  various  other  corporations;  and 
it  has  been  the  accepted  law  that  all  such 
corporations  must  look  to  their  charters,  or 
to  the  statutes  providing  for  their  organiza- 
tion, for  such  powers  and  rights  as  tiiey  may 
exercise.  Chancellor  Kent  (2  Kent  Comm. 
298)  says:  *The  modem  doctrine  Is  to  con- 
sider corporations  as  tiavlng  such  power*  as 
are  specifically  granted  by  the  act  of  Incor* 
poratlon,  or  as  are  necessary  for  the  purpose 
of  carrying  Into  effect  the  powers  expressly 
granted,  and  as  not  having  any  other;"  and 
this  Is  the  uniform  holding  of  our  decisions. 
Not  can  a  contract  take  the  place  of  a  char- 
ter. A  corporation.  It  was  said  In  Insurance 
Co.  V.  Nunnemacber,  IB  Ind.  284,  Is  a  creature 
existing,  not  by  contract  but  by  statute. 
"There  may  be  a  contract  among  Individuals 
to  enter  Into  a  corporation,"  said  the  court 
In  that  case,  "but  when  they  have  become  a 
corporation  the  charter,  not  contract,  deter- 
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mine?  their  righta."  Said  Cblef  Justice  Mar- 
ahali,  Id  apeaklng  of  corporations,  in  Head  t. 
Insurance  Co.,  2  Cranch,  127:  "Tlie  act  of 
Incorporation  is  to  them  an  enabling  act.  It 
gives  them  all  the  power  they  possess.  It 
enables  them  to  contract,  and,  when  it  pre- 
scribes to  them  a  mode  of  contracting,  they 
must  observe  that  mode,  or  the  instrument  no 
more  creates  a  contract  than  if  the  body  bad 
never  been  incorporated."  In  Leonard  v.  In- 
surance Co.,  97  ind.  299,  where  it  was  held 
that  an  incorporated  Insurance  company  is  de- 
pendent on  Its  charter  for  the  powers  which 
It  may  exercise,  the  statement  is  cited  from 
1  Phil.  Ins.  p.  9,  that  such  Insurance  com- 
pany Is  "the  mere  creature  of  the  act  to  which 
It  ciwes  its  existence,  and  may  be  aald  to  be 
precisely  what  the  incorporating  act  has 
made  it,  to  derive  all  its  powers  from  the  act, 
and  to  be  capable  of  exercising  Its  faculties 
only  In  the  manner  which  the  act  authorizes." 

The  business  which  this  Insurance  company 
might  engage  In  is  clearly  set  forth  in  the 
statute  under  which  It  was  organized,  cited  in 
the  first  finding  of  the  court,  namely:  "For 
the  insurance  of  the  lives  or  health  of  persons, 
-or  against  accident  to  persons,  upon  the  same 
-conditions,  and  subject  to  the  same  duties  and 
liabilities,  DOW  regulating  mutual  fire  Insur- 
ance companies,  so  far  as  the  same  may  be 
applicable."  Certainly  there  is  no  room  here 
for  a  "building  and  loan  department,"  par- 
ticularly when  the  business  of  building  and 
loan  associations  is  itself  provided  for  In  40 
sections  of  the  statute.  Sections  4444-4483, 
Rev.  St.  1894. 

There  could  be  no  Implied  power  to  enter 
into  such  a  contract  as  that  made  with  the 
intervener.  It  Is  clearly  the  law,  as  held  in 
Road  Co.  V.  Slaughter,  33  Ind.  185,  that 
"a  corporation  can  make  no  valid  contract  ex- 
cept such  as  relates  to  the  business  and  ob- 
jects of  the  corporation."  The  sole  business 
and  objects  of  this  cori>oratIon  were  "for  the 
insurance  of  the  lives  and  health  of  persons, 
or  against  accident  to  persons."  Under  such 
powers  a  building  and  loan  business  cotdd  no 
more  be  dime  than  could  manufacturing  or 
banking.  So  it  was  recently  held  by  this 
court,  in  Bank  v.  Whitehead,  149  Ind.  660, 
49  N.  E.  592,  that  a  corporation  organized  un- 
der the  laws  for  the  Incorporation  of  manu- 
facturing and  mining  companies  is  not  au- 
thorized to  engage  In  the  business  of  a  pri- 
vate warehouseman,  or  to  issue  warehouse  re- 
ceipts. 

It  is  true  that  this  insurance  company  had 
power  to  invest  or  loan  Its  funds,  as  author- 
ized by  section  4884,  Rev.  St  1804  (section 
3753,  Horner's  Rev.  St.  1897);  but  this  gave 
no  right  to  enter  into  a  building  and  loan  con- 
tract, and  collect  monthly  dues,  fines,  interest, 
expenses,  and  other  charges,  as  provided  for 
building  and  loan  associations.  Nor  can  the 
intervener  be  estopped  from  denying  that  the 
contract  imposed  upon  him  no  obligation  ex- 
cept to  pay  the  money  borrowed,  with  lawful 
luterest  As  aald  In  Pettis  v.  Johnson,  B6  Ind. 


139,  "an  illegal  and  void  contract  cannot  be 
the  groundwork  of  an  estoppel."  State  Board 
of  Agriculture  v.  Citizens'  St  Ry.  Co.,  47  Ind. 
407,  Is  not  In  conflict  with  anything  In  the 
cases  dted.  l^ere  It  was  said  that  corpora- 
tions possesB  such  powers  as  are  expceasly 
conferred  by  their  charters,  and  such  implied 
powers  as  are  necessary  to  enable  them  to 
exercise  the  powers  esprcs^^  y  granted,  and  no 
others.  But  It  was  held  t:..it,  where  a  con- 
tract entered  Into  by  a  ci^.^joration  was  not 
in  violation  of  its  charter  or  of  any  law,  the 
corporation,  having  Induced  a  party  to  rely 
upon  Its  promise  and  to  expend  money  on 
the  faith  thereof,  could  not  afterwards  re- 
pudiate the  obligation  so  assumed,  and  refuse 
to  make  payment  to  the  party  as  agreed. 

In  the  case  at  bar  the  Intervener  is  not  re- 
fusing to  pay  his  debt  He  insists  only  that 
the  money  paid  by  him  to  this  Insurance  com- 
pany shall  be  applied  on  his  debt  He  is  not 
repudiating,  but  seeking  to  make  good,  his 
obligation.  He  is  asking  only  that  illegal 
fines,  dues,  and  other  unauthorized  charges 
against  him  be  set  aside.  The  intervener  Is, 
Indeed,  in  no  different  situation  from  that  of 
any  other  person  who  should  have  borrowed 
money  from  the  Insuraift^e  company.  He  must 
pay  bis  debt,  with  interest  But  the  money 
which  he  has  already  paid  into  the  treasury 
of  the  company,  whether  called  monthly  dues, 
Interest  flues,  or  by  any  other  name,  should 
flrst  be  applied  on  this  debt  If  any  balance 
then  remain  unpaid,  the  Intervener  will  be  a 
debtor  as  to  that,  but  as  to  tliat  only,  and,  on 
the  payment  by  him  of  such  balance,  his 
bond  should  be  canceled  and  surrendered  and 
his  mortgage  saUsfled  of  record. 

But  coimsel  says  that  by  the  act  of  March 
8,  1893,  supra,  all  acts  of  the  company.  In- 
cluding the  contract  In  this  case,  were  legal- 
ized. A  reference  to  that  statute,  however, 
including  also  the  title  and  preamble,  will 
make  It  plain  that  the  legislature  there  had 
its  mind  solely  on  the  company  as  an  Insur- 
ance corporation,  and  on  Its  due  organteation 
as  such  under  the  general  act  of  December 
20,  1865.  There  is  not  ft  word  in  the  legal- 
izing act,  nor  In  its  title  or  preamble,  aa  to 
any  building  and  loan  bndness  or  contracts. 
Repeated  references  are  there  made  to  the 
business  and  policies  of  life  Insurance,  but 
nothing  is  found  as  to  building  and  loan  eon- 
tracts. 

Had  the  legislature,  indeed,  intended  to  do 
what  counsel  here  asserts,  it  wonld  have  been 
necessary  to  amend  the  mutnal  Insurance 
laws  so  as  to  authorize  insurance  companies 
to  do  a  building  and  loan  business;  and  then, 
perhaps,  the  general  assembly  might  have  le- 
galized the  acts  of  Insurance  companies  that 
had  theretofore  engaged  In  the  building  and 
loan  business.  But  however  that  may  be,  the 
act  in  question  did  not  uid  did  not  purport  to, 
legalize  any  building  and  loan  bu^ess,  but 
only  the  life  Insnrance  buslneH  ot  tbB  com- 
pany. 

Finally,  coonsel  InaistB  that,  aa  the  ctnnpa* 
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ny  has  become  Insolvent  And  Is  In  the  hands 
of  a  receiver,  all  those  who  have  paid  money 
into  the  concern  are  mutually  Interested  in 
the  fund  thereby  created.  Even  granting  this 
to  be  true.  In  a  general  sense.  It  does  not  fol- 
low that  one  who  has  borrowed  money  from 
the  company  and  has  made  payments  on  his 
debt  should  not  have  such  payments  applied 
on  his  obligation.  The  intervener,  as  we  have 
seen,  by  reason  of  the  unlawful  contract  of 
the  company,  Is  a  simple  debtor  for  the  mon- 
ey borrowed  by  him,  and  should  therefore  be 
given  credit  for  the  payments  which  he  has 
made.  Had  the  company  loaned  Its  money  to 
a  stranger,  as  It  might  have  done  under  th^ 
statute.  It  could  certainly  not  be  contended 
that  payments  made  from  time  to  time  by 
sucb  stranger  ought  not  to  be  credited  to  him 
as  against  the  money  so  borrowed.  The  In- 
tervener, as  the  borrower,  occupies  no  differ- 
ent  position.  Had  all  those  who  paid  money 
to  the  company  been  simple  contributors,  un- 
doubtedly they  would  have  borne  mutual  re- 
lations to  one  another,  and  on  the  Insolvency 
of  the  company,  and  the  appointment  of  a  re- 
ceiver, would  have  been  entitled  to  their  pro 
rata  shares  of  what  was  left  of  the  money 
contributed  by  them.  But  the  company  had 
a  right  to  lend  its  money,  and,  if  It  did  so,  the 
money  paid  on  any  sum  borrowed  must  be 
credited  on  the  debt  so  incurred.  For  the 
purposes  of  this  case,  we  must  consider  the 
company  to  be,  what  it  actually  was,  a  life 
insurance  company,  with  the  right  to  loan  its 
money.  But  a  life  insurance  company  loan- 
ing Its  funds,  any  more  than  any  other  com- 
pany or  Individual,  cannot  refuse  to  give  the 
borrower  credit  on  the  sum  borrowed  for  all 
Bums  paid  to  the  company  by  the  borrower. 

It  Is  true,  however,  that  as  to  the  amount 
paid  by  the  Intervener  under  his  first  certifi- 
cate, shown  in  the  fifth  finding  to  be  $62.40, 
he  Is  a  shareholder,  and  not  a  borrower;  and 
as  to  that  sum  there  Is  a  mutuality  between 
him  and  all  others  who  are  simple  sharehold- 
ers, and,  as  such,  Interested  pro  rata  in  the 
distribution  of  what  balance  there  may  be 
left  for  division  among  those  who  have  paid 
such  fund  into  the  treasury  of  the  company. 
But,  as  shown  In  the  sixth  and  seventh  find- 
Ings,  the  intervener  surrendered  this  first  cer- 
tificate, and  took  a  loan  certificate  In  its  place, 
borrowing  $G00,  and  paying  thereon  $443.20. 
To  tills  were  added  payments  of  interest,  as 
shown  In  the  tenth  finding,  amounting  to 
f 169.65,  and  $39  on  principal,  paid  td  the  re- 
ceiver, as  shown  In  the  eleventh  finding. 
These  payments  on  the  loan  amount  in  all  to 
$651.85,  and  as  to  that  sum  there  Is  no  ques- 
tion of  mutuality  with  shareholders  or  any 
other  persons;  It  is  a  sum  paid  on  a  sum  bor- 
rowed. The  court,  therefore,  erred  In  Its  con- 
clusions of  law.  As  to  amounts  paid  by  the 
Intervener  under  his  first  certificate,  he  should 
share  pro  rata  In  the  assets  of  the  company, 
being  mutually  interested  therein  with  others 
who  have  contributed  to  the  fund  so  created. 
His  loan  of  $600  should  be  paid,  with  lawtui 


Interest;  and  sXl  sums  paid  by  him  to  the 
company  since  the  taking  out  of  said  loan, 
the  Items  amounting  to  $651.86,  as  found  by 
the  court,  should  be  credited  on  said  loan,  as 
In  other  cases  of  partial  payments.  Wasson 
V.  Gould,  3  Blackf.  18;  Market's  Adm'r  v. 
Spiaer's  Adm'r.  28  Ind.  488;  McCormlck  v. 
Mitchell,  57  Ind.  248.  On  payment  of  re- 
mainder, if  any,  found  due  the  company,  the 
bond  should  be  canceled  and  surrendered, 
and  the  mortgage  satisfied  of  record.  The 
Judgment  Is  reversed,  with  Instructions  to 
the  court  to  restate  Its  conclusions  of  law  in 
accordance  with  this  opinion,  and  to  ent^ 
judgment  for  the  Interrener  accordingly. 


(172  HB&8.  196> 
COOK  V.  HATWARD  et  aL 
(Supreme  Judicial  Court  of  Mo^aachusetts. 
Worcester.    Nov.  23.  1808.) 
Wills— CosBTRuOTioH — Leqacibs— Week  Effeot- 

IVB — INTEKE8T. 

1.  Testator  bequeathed  a  sam  of  money  to  a 
son,  payable  out  of  the  life  estate  of  his  wife 
at  her  death.  The  bod  died  before  testator's 
wife,  but  after  testator.  HOd,  that  as  the  be- 
quest vested  at  testator's  death,  though  its 

ftayment  was  postponed  until  the  wife's  death, 
t  would  not  lapse,  but  shoald  be  paid  to  iega- 
tee'  B  representatives. 

2.  Where,  by  a  will,  a  bequest  is  to  be  paid 
at  the  death  of  testator's  wife,  the  legatee 
would  he  entitled  to  interest  from  the  date  of 
such  death. 

Appeal  from  supreme  Judicial  court,  Wor- 
cester county;  Oharles  Alloi,  Judge. 

Application  to  probate  court  by  Clifford 
Cook,  administrator  with  will  anneced  of 
Balnbrldge  Hayward,  deceased,  against  Hen- 
ry J.  Hayward,  Henry  W.  King,  admlnls- 
tnttor  of  W.  B.  Hayward,  and  others,  for  the 
constmctlon  of  decedent* a  will.  There  was  a 
decree,  from  wUcb  defendants  appeaL  Af- 
firmed. 

W.  S.  B.  Hopkins  and  F.  B.  Smith,  for  ap- 
pellants. H.  W.  King  and  0.  M.  Bice,  for 
appellee  H.  W.  King. 

KNOWLTON,  J.  The  testator,  Bainbrldge 
Hayward,  by  his  will  gave  legacies  of  $200 
ea<^  to  his  sons  Henry  J.  Hayward  and  Wil- 
liam B.  Hayward,  and  gave  to  his  wife, 
Martha  Hayward,  all  the  remainder  of  his 
personal  estate,  with  the  real  estate  which 
he  occupied  as  a  homestead.  He  then  gave 
her  a  life  estate  in  all  the  remainder  of  his 
real  estate.  Hie  wilt  then  proceeds  as  fol- 
lows: "Furthermore,  at  the  decease  of  my 
said  wife,  I  hereby  give,  devise,  and  bequeath 
to  my  son  William  B.  Hayward  the  sum  of 
five  thousand  dollars,  to  be  paid  to  him  at 
the  decease  of  my  said,  wife,  Martha  Hay- 
ward. Furthermore,  after  the  decease  of  my 
said  wife,  Martha  Hayward,  and  after  the 
paymrat  of  five  thousand  dollars  to  my  son 
William  B.  Hayward,  out  of  my  estate,  in  the 
which  the  life  estate  Is  given  to  my  said  wife, 
I  hereby  give,  devise,  and  bequeath  tbe  use, 
occupation,  and  improvement  of  what  Bball: 
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then  remain  thereof  bi  eqttal  sharei  to  dij 
said  children  Henry  J.  Hayward  and  William 
B.  Hayward.  for  and  during  their  lifetime, 
and  at  the  decease  of  my  aon  Henry  J.  Hay- 
ward  one-half  in  fee  to  his  heln,  and  after 
the  decease  of  William  B.  Hayward  the  other 
undivided  half  part  to  his  behfs.**  His  wife 
and  two  sons  snrrlved  blm,  and  hla  son  Wil- 
liam B.  Hayward  died  before  his  wife,  Mar^ 
tha  Hayward,  who  has  since  deceased.  The 
only  question  in  the  case  is  -n^ether  the  lega- 
te of  96,000  payable  to  William  B.  Bayward 
after  the  decease  of  Ifartha  Hayward  lapsed, 
or  whether  It  goes  to  WUIUun  B.  Hayward'a 
representatives. 

We  think  it  pretty  plain  that  It  rested  on 
the  death  of  the  testator,  althoogh  the  pay- 
ment of  It  was  postponed  until  after  the  de- 
cease of  the  testator's  widow.  It  seems  to 
be  the  ordinary  case  of  a  gift  of  a  remainder 
after  a  life  estate^  and  It  should  be  held  to 
have  rested  at  the  death  of  the  tatator,  nn- 
tess  he  plainly  Indicated  an  intention  that  It 
shonid  not  rest  until  the  happening  ol  the 
latec  erent,  on  which  It  was  to  become  pay- 
able. WardweU  r.  Hale,  16t  Mass.  S9G-399, 
87  N.  B.  196;  BSdrldge  r.  Eldrldge,  9  Cush. 
616;  Shattack  T.  Stedman,  2  Pick.  467;  Peck 
T.  Garltou,  164  Mass.  281,  28  N.  B.  166;  Wball 
T.  Converse^  146  Mass.  845,  15  K.  Bt.  660; 
Cnmmlngs  r.  Cmnmlngs,  146  Uass.  601, 16  N. 
B.  401;  Loring  r.  Games,  148  Mass.  223-225, 
19  N.  B.  348.  The  grounds  on  which  it  is 
argued  that  the  legacy  of  (6,000  could  not 
rest  until  after  the  death  of  the  widow  would 
furnish  a  fomidatlon  for  an  argument  no  less 
strong  tiiat  the  gift  of  the  residue  to  Henry 
J.  Hayward  and  Wllllun  B.  Hayward  could 
not  take  ^Eect  beoiuse  of  the  death  of  Wil- 
liam B.  Howard  b^ore  the  decease  of  his 
mother,  which  made  It  Impostible  to  pay  hfm 
the  legacy  of  16.000,  without  the  payment  of 
which  the  residuary  clause  could  not  take 
efCect,  Evidently  the  testator  never  contem- 
plated such  a  result  By  the  terms  of  the 
wm,  the  legacy  is  made  payable  at  the  de- 
cease of  Martha  Hayward,  and  the  repre- 
sentatives of  the  legatee  are  entitled  to  in- 
terest upon  It  from  that  time.  .  Inasmuch  as 
the  payment  is  to  be  made  from  the  proceeds 
of  the  real  estate,  it  Is  the  duty  of  the  ad- 
ministrator de  bonis  non  with  the  will  an- 
nexed to. sell  so  much  of  the  real  estate  as 
niay  be  necessary  to  produce  thus  sum,  with 
Interest,  and  to  make  payment  thereof  to  the 
administrator  of  the  estate  of  William  B. 
Hayward.  Decree  of  probate  court  affirmed. 


(172  Mmul  223) 

OOLDING  V.  TOWN  OP  NOBTH  ATTIH- 

BOROUGH. 

(Supreme  Jadldal  Court  of  Mftasachasctta; 
Bristol.   Nov.  23,  1898.) 
Stats  Bio bwats— Chang i  or  Okadr— Excxvbiti 

RsMaDT— LtABIUTT  OT  TOWH. 

The  remedy  provided  by  St.  1894.  c.  487, 
I  8,  for  compensation  to  owners  of  landa  ad- 


olniog  a  state  highway  for  Injary  to  sach 
ands  therefrom,  to  be  paid  by  the  common- 
wealth, after  being  determined  in  the  manner 
provided  In  that  section,  is  exclasire,  and  does 
not  authorize  a  salt  against  a  town  which,  In 
pnrsnance  of  a  contract  with  the  state  highway 
commissioners,  ha«  done  work  on  a  state  liigh- 
way,  as  aatlwrized  by  section  4. 

Appeal  from  superior  court,  Bristol  county. 

Action  by  Mary  B.  Gkilding  against  the 
town  of  North  Attleborough.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

B.  P.  Coughlln,  for  appellant  W.  H.  Fox 
and  F.  B.  Byram,  for  apples. 

HAMMOND.  J.  nils  Is  a  petition  by  %. 
Isndowner  to  recover  compouution  for  hiJo- 
rles  to  her  i^perty  reason  of  s  change  of 
grade  in  the  adjoining  highway.  The  way 
was  laid  out  as  a  ststo  highway,  by  the  Mass- 
achusetti  highway  commission,  and  the  work 
for  Trtilch  compensation  is  sought  was  done 
under  the  direction  and  control  of  the  com- 
mission, acting  under  the  autimrity  of  St. 
1894.  c.  497,  The  defendant  town,  under  the 
authiwity  originally  given  In  St.  1S9S,  c.  473. 
re-enacted  in  St  1804,  e.  497,  |  4,  «mtracted 
with  Oie  state  highway  commission  to  do  the 
work,  Just  as  any  indlrldual  contractor  might 
have  done.  St  1894^  c.  497,  |  8,  iHovidea 
that  compensation  to  owners  of  adjoinliis 
lands  for  hijury  to  such  lands  to  be  paid 
by  the  commonwealth,  after  b^g  determined 
in  the  manner  provided  in  that  section.  This 
remedy  Is  adequate  and  complete,  and  ex- 
cludes all  other  remedies.  This  Is  not  aa 
action  of  tort  in  whldi  the  injured  party  may 
sue  either  tiie  servant  who  has  caused  the 
taijury  or  his  master.  The  work  waa  done 
under  authority  of  law.  and  uiiy  the  statute 
remedy  can  be  pursued.   Judgment  affirmed. 


an  Usaa.  185) 
HAOK  T.  NEW  YORK,  N.  h!  A  H.  R.  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.   Nov.  2t  1898.) 

AOTIOII  AOAIKST  CORPORATION— NOTI OS. 

In  an  action  against  a  railroad  company, 
the  secretary  provided  by  Gen.  St.  Conn.  1 
3455,  and  not  the  president,  is  the  one  to  whom 
notice  should  be  given,  under  section  2673.  mak- 
ing the  right  to  maintain  an  action  against  a 
corporation  conditional  on  notice  to  its^'derk." 

Gzceptlons  ttom  superior  court  Hampden 
county. 

Action  by  Alexander  Mack  against  the  New 
York,  New  Haven  St.  Hartford  Railroad  Com- 
pany. Verdict  was  directs  for  defendant, 
and  plalntiCT  excepts.  Exceptions  overmled. 

D.  BL  licary  and  J.  h.  Doherty,  for  ri«iwMi», 
W.  S.  Robinson,  for  defendant 

HOLMES,  7.  This  Is  an  action  tor  person* 
al  injuries  sustained  by  the  plaintifT  while 
crossing  the  defendant's  road  upon  a  highway 
in  the  stete  of  Connectieut  Tho  pbUntUf  *■ 
case  is  that  he  fell  and  was  hurt  because  the 
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planks  of  the  croBBlng  were  rotten,  that  the 
statates  of  Oonnectleut  made  It  the  defend- 
ant's duty  to  keep  the  planks  In  repair,  and 
that  they  give  him  an  action  for  Injuries  caus- 
ed by  the  defendant's  failure  to  obey  the 
law.  Oen.  8t  Oonn.  H  26TS,  &199.  But  by 
section  2673  the  right  to  maintain  the  action 
against  a  corporation  Is  made  conditional  up- 
on giving  written  notice  within  a  certain  time 
to  the  clerk  of  snch  corporation.  The  Judge 
before  whom  the  case  was  tried  ruled  that 
the  action  could  not  be  malntalnedt  because 
notice  had  not  been  given  as  leQiilred  bj  law. 
The  plaintiff  excepted. 

No  written  notice  was  given  by  the  plain- 
tiff, except  a  letter  from  his  lawyers,  address- 
ed and  sent  to  the  president  of  the  defendant 
company.  The  lawyer  testified  that  before 
sending  the  letter  he  examined  the  reports 
of  the  defendant,  and  also  of  the  railroad 
commissioners,  and  made  Inquiries,  and  found 
no  officer  of  the  company  called  the  "clerk." 
Bnt  it  did  appear  that  there  was  a  secretary, 
William  D.  Bishop,  Jr..  at  Bridgeport,  In  the 
state.  The  only  question  raised  by  the  ruling 
which  It  Is  necessary  to  consider  is  whether 
this  secretary  was  the  clerk  of  the  corpora- 
tion, within  the  meaning  of  section  2673.  A 
majority  of  the  court  Is  of  opinion  that  the 
two  words  have  the  same  meaning,  so  far  as 
this  case  Is  concerned.  By  section  3455  It  Is 
provided  that  the  direction  of  the  affairs  of 
such  companies  shall  be  in  a  board  of  direct- 
ors, who  shall  elect  a  president,  "and  may 
also  choose  a  secretary  who  shall  also  be  sec- 
retary of  the  company,  and  be  sworn  to  a 
falthfnl  discharge  of  his  duty."  There  Is  no 
other  provision  for  a  clerk.  Yet  there  Is  no 
doubt  that  section  2873  applies  to  railroad 
companies.  Shalley  v.  Railway  Co.,  64  Conn. 
381,  3S6,  387,  30  Atl.  135;  Mack  v.  Railroad 
Co.,  164  Mass.  893.  41  N.  E:  653.  It  Is  not  to 
be  supposed  that  the  legislature  would  have 
required  the  notice  to  be  given  to  the  clerk 
of  such  companies,  If  it  did  not  assume  that 
they  must  liave  a  "clerk";  taking  that  word 
In  the  sense  In  which  It  was  used  In  section 
2673,  making  the  requirement  We  are  aware 
of  no  difference  between  the  duties  of  the 
secretary  of  a  corporation— at  least,  where 
there  Is  no  officer  distinctively  called  "clerk" 
—and  those  of  one  called  "clerk,"  No  differ- 
ence Is  suggested  by  the  counsel  for  the  plain- 
tiff or  by  the  dictionaries.  "Clerk"  and  "sec- 
retary" seem  to  be  regarded  as  synonymous 
In  a  recent  learned  work.  4  Thomp.  Corp.  c.  98, 
I  4698.  It  if  said  that  the  statute  should  be 
liberally  eonstmed.  We  do  not  get  much  light 
from  such  generalltlea,  but  surely  it  Ironld  be 
a  very  Illiberal  constmetion,  onder  the  dr- 
cnmstancea  which  we  have  stated,  to  say  that 
a  notice  to  the  secretary  did  not  satisfy  the 
words  of  the  act  Yet,  If  the  words  ot  the 
act  can  be  satisfied,  they  must  be.  Living 
on  one  side  the  case  where  they  cannot  be 
compiled  with,  compliance  with  tbem  Is  a 
condition  precedent  to  the  right  of  action  e^T- 
cn  hj  the  law.  Gardner  t.  City  of  New  Lon- 


don, 63  Conn.  267,  269.  28  AtL  42;  Fields  v. 
Railroad  Co.,  54  Conn.  9,  4  Atl.  106;  Ve^an 
V.  Morse,  160  Mass.  143,  146,  35  N.  E.  451. 
It  Is  not  enough  that  the  corporation  has  bad 
actual  notice,  however  full  and  complete,  If 
the  form  prescribed  by  the  statute  could  have 
been  followed,  but  was  not  If,  for  Instance, 
the  defendant  had  had  an  officer  called  a 
"clerk,"  we  suppose  that  no  one  would  con- 
tend that  the  notice  in  this  case  was  good, 
under  the  act.  If  that  be  so,  and  there  Is  a 
synonymously  named  officer,  who  Is  a  clerk 
In  functions  and  attributes,  a  service  upon 
whom  would  satisfy  the  requirement  of  the 
statate,  we  think  It  follows  that  the  failure 
to  give  notice  to  him  cannot  be  excused  by 
showing  that  the  corporation  had  actual  no- 
tice, and  suffered  no  harm.  Crocker  v.  Cl^ 
of  Hartford,  66  Conn.  887.  390,  891,  34  AtL 
08.  See  Amy  v.  Watertown,  180  U.  S.  301. 
816.  817,  9  Sup.  Ct  530;  McOaU  T.  Manufac- 
turing Co.,  6  Conn.  428,  48S. 
Bxceptlons  overruled. 


an  HaH.  lOQ 
RAYMOND  V.  CITY  OP  WORGESTBJB. 
(Supreme  Judicial  Court  ot  Ifassachusetts. 
Middlesex.    Nov.  28,  1888.) 
Taxatiotc— OwNcaaHip  or  Propbhtt— BviDsaoa. 

A  finding  that  plaintiff  had  such  an  inter- 
est  in  a  certain  stock  of  goods  as  to  make  him 
liable  for  the  tax  thereon  was  supported  by 
the  evidence,  though  plaintiff  testified  that  they 
belonged  to  his  wife,  where  the  bnainesB  had 
been  carried  on  under  the  name  of  a  firm  in 
which  plaintiff  appeared,  and  where  he  admit- 
ted that  he  had  formerly  carried  on  business 
in  such  name;  that  he  went  into  Insolvency; 
that  his  business  was  closed,  and  thereafter 
conducted  in  his  wife's  name;  that  they  aft- 
erwards  had  other  stores,  and  aubseauently 
purchased  the  stock  In  question,  and  continued 
the  business  at  the  same  store;  and  that  he 
hired  such  store,  and  engaged  a  local  man- 
ager, and  afterwards  dlspMed  of  tiie  business, 
mthout  disclosing  any  interest  therein  on  the 
part  ot  his  wife;  and  where  it  appeared,  from 
other  evidence,  that  plaintiff  haa  acted,  in  re- 
gard to  such  business,  as  If  he  was  the  sole  pro- 
prietor,  and  where  his  wife  had  filed  no  certifl- 
cate,  under  Pab.  St  c.  147,  I  U,  sUting  that 
she  was  doing  business  as  a  married  woman 
on  her  separate  account. 

Exceptions  from  superior  court  Middlesex 
county;  J.  B.  lUchardson.  Judge. 

Action  by  Oeoi^  J.  Baymond  against  tiw 
city  of  Worcester.  There  were  findings  In  fa- 
Tor  of  defendant  and  plaintiff  exeats.  E<x- 
ceptlona  overroled. 

C.  W.  Bartlett  and  E.  R.  Anderson,  for  plain- 
tiff. A.  P.  Bugg,  for  defendant. 

KNOWLTON,  J.  At  the  close  of  the  evl- 
dence  the  plaintiff  requested  the  court  to  rule 
that  he  had  made  out  his  case,  and  that  the 
defendant  had  established  no  defense.  The 
court  refused  so  to  rule,  and  found  that  the 
plaintiff  was  the  owner  of  the  stock  of  goods, 
or  had  such  an  lnta«st  hi  them  as  to  be  lia- 
ble for  the  tax.  The  only  question  presented 
by  the  bill  of  exceptions  la  whether  upon  the 
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erldeace  the  Judge  was  bound,  as  matter  of 
law,  to  find  for  the  plaintiff.  It  was  an  an- 
disputed  fact  that  tbe  goods  belonged  to  some 
one  who  did  buslnesB  under  the  name  of 
Qeorge  J.  Raymond  &  Co.  Tbe  plaintiff  tea* 
tlfied  tbat  his  wife,  HatUe  D.  Raymond,  was 
tbe  sole  proprietor  of  the  business,  and  own- 
er of  the  property  of  tbe  firm  of  that  name. 
Tbe  contention  of  the  defendant  was  that  tbia 
testlmcmy  wu  nntrae.  The  plaintiff  admit- 
ted that  for  about  10  yean  prlw  to  1882  he 
h^  carried  on  business  In  the  name  of 
George  J.  Raymond  &  Oo.  la  seUlng  clothing 
and  men's  fnmlshing  goods;  that  In  1882  he 
bad  a  store  In  Tremont  Bowt  In  Boston,  and 
went  Into  Insolvent^;  that  his  business  was 
closed^  and  that  on  accomit  of  that  the  bnel- 
nesB  was  afterwards  conducted  In  his  wife's 
name;  that  tbt^  began  to  have  storee  outside 
of  Boston  three  or  four  yean  before  tbey 
wait  to  Worcestra;  tiiat  in  1881  they  bought 
out  a  firm  in  Worceitw  that  tras  doing  busi- 
ness as  the  Bay  State  Ciothtng  Oompany,  and 
he  continued  to  do  business  at  .the  same  store; 
that  he  made  the  arrangements  about  hiring 
the  store,  and  engaged  a  local  manager;  Oiat 
he  lielped  to  sell  the  business  to  some  one 
else;  that  he  represented  the  owner  largely 
In  the  sale,  perhaps  fully;  tiiat  he  did  not 
think  he  said  anything  to  Taylor,  of  whom 
he  hired  the  store,  or  to  Dalrymple,  whom  he 
engi^ed  as  local  manager,  about  Hattle  D. 
Raym(md<  There  was  other  evidence  tend- 
ing to  show  that  in  doing  the  business,  and 
making  the  arrangements  in  regard  to  tbe 
business,  he  talked  and  acted  as  if  be  was  the 
sole  proprietor,  and  made  no  representation 
or  disclosiue  that  bis  wife  hod  any  Interest 
In  ttie  iwoperty  m  bnsinew.  Hla  wife  nerer 
filed  a  certlilcate  in  Worcester  stating  that 
she  was  doing  business  as  a  married  woman 
on  her  sole  and  separate  account,  under  the 
provisions  of  Pub.  St  c  147.  1 11.  Upon  all 
the  evidence  in  the  case,  the  judge  might  welt 
disbelieve  tbe  plaintiff's  testimony  In  regard 
to  his  wife's  ownership  of  the  property,  and 
find  that  his  mode  of  dealing  with  the  prop- 
erty- truly  represented  bis  ownership  of  St 
Exceptions  overruled. 


(in  Masa.  aS) 

GOUIN  T.  WAMPANOAO  MILLS. 

(Supreme  Judldal  Court  ot  Massachusetts. 
BriatoL    Nov.  23,  1898.) 

IKJOBT  to  GuPLOXK — ORDBR  of  SUPEBINTBKDSHT. 

An  employer  la  not  liable  for  iojory  to  one 
of  two  employes  moving  cotton,  caused  by  tbe 
other  throwioe'  down  a  bale  while  the  one  in- 
jured was  rolIinK  away  a  bale  with  bis  back 
turned  to  bim,  though  the  superintendent  bad 
shortly  before  told  bim  to  "throw  down  cotton," 
aa  this  will  not  be  considered  a  direction  to 
throw  it  down  in  any  particular  way,  without 
regard  to  the  safety  of  the  co-empIoy& 

Exceptions  from  superior  court  Bristol 
county;  John  W.  Hammond,  Judge. 
Action  by  one  Gonin  against  the  Wampanoag 


MiUs.  Verdict  for  defendant  Plaintiff  ex- 
cepts.  Exceptions  overruled. 

J.  W.  Cummlngs  and  C.  R.  Cummings,  for 
plaintiff.  Jackson,  Slade  &  Borden,  for' de- 
fendant 

KNOWLTON,  J.  The  plaintiff  and  a  man 
called  Pat  were  engaged  in  moving  cotton  In 
the  defendant's  cotton  house.  Fat  was  on 
the  top  of  a  pile  of  cotton  bales  In  a  room 
about  60  feet  long  and  40  feet  wide,  and  the 
plaintiff  was  on  the  floor,  near  the  bottom  of 
tbe  pile.  They  were  moving  the  cotton  out 
towards  the  door.  The  space  was  alwut  half 
filled  with  cotton.  The  work  was  simple, 
both  of  the  men  were  familiar  with  It  o^id 
neither  of  them  could  be  supposed  by  the  de- 
fendant to  need  InstroctlonB  In  regard  to  it 
As  the  i^lntlfl  was  rolling  a  bale  of  cotton 
with  his  back  towards  Pat  another  bole, 
which  was  thrown  down  by  Pat  struck  htm, 
and  broke  bis  leg.  The  omy  ground  on 
which  the  plaintiff  seeks  to  hold  the  defend- 
ant is  that  Its  superintendent  Robinson,  who 
was  eating  bis  breakfast  not  far  away  from 
the  pile  when  the  accident  happened,  Iiad 
told  Pat  a  short  time  before  to  "throw  down 
cotton."  Tbe  plaintiff  testified  differently  In 
dlfTerent  parts  of  his  testimony  aa  to  wheth- 
er tbe  order  to  throw  down  cotton  was  giv- 
en when  Robinson  first  ordered  them  to  do 
this  work  or  later,  just  before  the  bale  came 
down.  However  that  may  have  been,  the  or- 
der can  only  be  Interpreted  as  directing  Pat 
to  throw  down  cotton  in  a  proper  way,  and 
in  a  proper  place,  and  not  as  telling  bim  to 
throw  it  down  upon  the  plaintiff  when  be  was 
standing  underneath.  It  cannot  properly  be 
Interpreted  as  a  direction  to  throw  down  a 
particular  bale  In  a  particular  way,  with- 
out regard  to  the  plalntifTs  safety.  Tbe 
burden  being  upon  the  plaintiff,  we  do  not 
find  that  there  was  evidence  of  any  order  ot 
the  superintendent  that  was  more  than  a 
command  or  request  to  hurry  on  tbe  work  In 
a  proper  way,  or  which  made  the  superin- 
tendent or  hlB  employer  responsible  for  Paf  s 
negligence  in  throwing  down  the  bale  upon 
the  plaintiff.   Exceptions  overruled. 


<17Z  KM8.  ISO) 
SHELDON  V.  BOSTON  &  A.  B.  Oa 
SHELDON  et  ai.  v.  SAME. 
(Supreme  Judicial  Court  of  Hassaehiuetta. 

Middlesex.   Nov.  21,  1898.) 

fllmnBiTT  Domain— Damaoss — Chanoiko  Obasbit 
Railroad  Okossino— Dbaimiho  Wbixs. 
One  whose  well,  aitnated  on  land  separated 
by  that  of  another  from  land  taken  by  a  rail- 
road, under  St  1890,  c  428,  and  St  1891,  c. 
123,  for  the  purpose  of  changing  its  grade  at 
a  crossing.  Is  permanently  drained  by  the  ex- 
cavation made  by  the  railroad,  is  entitled  to 
damages,  which  such  statutes  provide  shall  be 
assessed  in  such  cases  "in  tbe  same  manner, 
and  under  like  mles  of  law  aa  damages  may 
be  determined  what  occasioned  the  taking 
ot  land  for  locating  and  laying  out  railroads 
and  public  ways," 
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BzcepUons  from  superior  court,  Middlesex 
■county;  H.  N.  Sheldon,  Judge. 

Petitions— one  by  Sheldon,  and  the  other  by 
Sheldon  and  others— to  recover  damages  ot 
the  Boston  &  Albany  Railroad  Company  for 
■draining  petitioners'  wells  In  excavating  In 
changing  the  grades  of  Its  roadbed.  The 
court  ruled  that  petltiMiers  could  not  re- 
cover, and  tbey  except  Stxceptlou  sus- 
tained. 

7.  M.  Forbusta.  for  petitioners.  P.  H,  Coon* 
«y  and  H.  O.  Mulligan,  for  r^pondent 

KNOWLTON,  J.  The  respondent  took 
land,  under  St  1880,  c.  428,  and  St  1891,  c. 
123,  for  the  purpose  of  changing  Its  grade  at 
&  crossing,  in  accordance  with  the  report  of 
commissioners  appointed  under  the  provl- 
Bious  of  the  statutes.  It  excavated  the  land 
along  the  line  of  the  new  location  to  the 
depth  of  about  16  feet  below  the  level  of  its 
former  roadbed,  and  thereby  permanently 
drained  the  wells  of  the  petitioners  on  their 
lands,  a  short  distance  away  from  the  land 
talcen,  and  separated  from  It  by  the  land  of 
other  persons.  These  petitions  are  brought 
by  the  petitioners,  respectively,  to  recover 
damages  for  the  loss  of  their  respective  wells, 
and  no  other  damage  is  claimed.  Damages 
In  such  cases  are  to  be  assessed  "in  the  same 
manner,  and  under  like  rules  of  law  as  dam- 
ages may  be  determined  when  occasioned  by 
the  taking  of  land  for  locating  and  laying 
out  railroads  and  public  ways,  respectively. 
In  such  city  or  town."  St.  1890,  c  428,  S  6; 
fit  1891,  c.  123,  {1.  If  any  part  of  the 
land  of  the  petitioners  had  been  taken,  there 
Is  no  doubt,  upon  all'  the  authorities,  that  in 
assessing  their  damages  an  allowance  would 
have  been  made  for  the  draining  of  their 
wells  upon  the  land  that  remained.  First 
Ohurcb  in  Boston  v.  City  of  Boston.  14  Gray, 
214;  Geraghty  v.  City  of  Boston.  120  Mass. 
41G;  Murphy  v.  City  of  Boston,  Id.  410; 
Brady  v.  City  of  Fall  River,  121  Mass.  262- 
264;  Lane  v.  City  of  Boston,  125  Mass.  519; 
Sisson  V.  City  of  New  Bedford,  137  Mass. 
255.  There  are  many  cases  in  which  the 
statute  giving  damages  occasioned  by  the 
taking  of  land  for  railroads  has  been  dis- 
cussed, and  In  which  it  has  been  said  that  the 
right  of  one  who  has  suffered  special  and 
peculiar  damages  to  his  property,  occasioned 
by  the  taking  of  land  for  a  railroad,  to  re- 
cover damages  for  his  Injury,  does  not  de- 
pend upon  the  question  whether  any  part  of 
his  land  is  taken.  Dodge  v.  Commissioners, 
3  Mete  (Mass.)  380;  Ashby  v.  Railroad  Co., 
5  Mete.  (Mass.)  868;  Parker  t-  Railroad  Co.. 
S  Cusb.  107;  Babcock  v.  Western  R.  Corp.. 
9  Mete.  (Mass.)  658,  655;  Proprietors  of 
Locks  &  Canals  t.  Nashua  ft  L.  R.  Corp.,  10 
Gush.  385;  Curtis  v.  Railroad  Co..  14  AUen, 
55.  Parker  v.  Railroad  Co..  supra,  was  al- 
most identical  with  the  case  at  bar,  exc^ 
that  the  land  waa  taken  for  the  construction 
Mas8J)ec.40-54  N.E.— 20 


of  a  new  railroad.  Instead  of  for  the  altera- 
tion of  an  old  one.  It  was  held  that  the 
petitioner,  no  part  of  whose  land  was  taken, 
might  recover  damages  for  the  draining  of 
his  welL  In  Trowbridge  v.  Brookllne,  144 
Mass.  139,  10  N.  B.  796,  it  was  held,  after 
full  consideration  and  a  citation  of  the  au- 
thorities, that  one  might  recover  damages  to 
his  land  caused  by  the  construction  of  a 
sewer,  although  no  part  of  the  land  was 
taken  or  entered  upon.  In  Dana  v.  City  of 
Boston.  170  Mass.  693,  49  N.  E.  1013,— the 
latest  case  considered  by  this  court,— the  peti- 
tioners, no  part  of  whose  land  abutted  upon 
the  highway,  were  allowed  to  recover  dam- 
ages to  their  property  from  the  changing  of 
the  grade  In  making  specific  repairs  upon  a 
highway.  The  language  of  the  statutes  un- 
der which  these  decisions  were  made,  as  con- 
strued by  the  court  seems  to  show  a  pur- 
pose on  the  part  of  the  legislature,  when  land 
la  taken  for  the  construction  of  a  railroad,  a 
highway,  or  a  sewer,  not  only  to  make  com- 
pensation to  owners  for  the  land  taken,  but 
also,  when  one  sufEers  special  and  peculiar 
damages  to  his  property  by  the  taking  of 
laud  for  such  a  use,  to  compensate  him  for 
the  injury.  These  cases  show  that  the  prin- 
ciple applies,  without  reference  to  the  ques- 
tion whetber  any  part  of  the  petitioner's  land 
is  taken,  so  as  also  to  give  him  the  right 
to  payment  for  property  which  passes  to  the 
public.  These  principles  and  authorities  con- 
trol the  present  case,  unless  a  distinction  Is 
to  be  made  between  cases  which  arise  under 
these  statutes  In  regard  to  railroad  crossings 
and  those  that  arise  under  the  Public  Stat- 
utes authorizing  the  taking  of  land  for  the 
construction  of  new  railroads  and  highways. 
Where  statutes  are  parts  of  a  general  sys- 
tem relating  to  the  same  class  of  subjects, 
and  rest  upon  the  same  reasons,  they  should 
be  so  construed,  if  possible,  as  to  be  uniform 
In  their  application,  and  In  the  results  which 
they  accomplish.  There  can  be  no  doubt 
that  these  enactments  In  regard  to  changes 
at  railroad  crossings  look  to  damages  caused 
by  the  use  to  which  the  land  Is  to  be  put  &s 
well  as  the  analogous  sections  of  the  Public 
Statutes  to  wblch  they  refer.  In  terms,  they 
give  compensation  for  damages  occasioned  by 
the  taking  of  lands  for  these  public  uses. 
The  provisions  of  the  Public  Statutes  go  no 
further.  The  qnestions  Involved  In  the  pres- 
ent case  were  considered  In  Rand  v.  City  of 
Boston,  164  Mass.  864,  41  N.  B.  484,  and  the 
decision  was  made  to  turn  npon  the  distinc- 
tion between  the  langnage  of  the  statate  and 
the  provisions  of  the  Public  Statutes  In  re- 
gard to  taking  lands  for  sewers  and  for  rall- 
roads.  Whetber  tiiere  ia  or  Is  not  a  sound 
distinction  between  this  case  and  the  present 
cases,  a  majority  of  the  court  are  of  oplDfon 
that  the  present  cases  iliould  be  decided  as 
If  the  land  had  been  taken  under  the  provl- 
riiott  of  tbB  Public  Statutes  for  loeatlnc  new 
railroads.  Exceptions  snstaiued. 
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BliAIB  r.  TSLBOBAH  NEWSPAFBB  OO. 

etal. 

(Sapreme  Judicial  Court  of  Massachtuetts. 
Worcester.   Not.  23,  1888.) 

CollPOBl.TIOHfr— Btdceholdbu's  BuiT— Buvfioiehct 
OF  Bill. 

1.  A  Btockholder's  bill  against  the  corporation 
and  its  presideat  alleged  that  saloriea  were  fix- 
ed at  the  time  of  incorporation,  without,  how- 
erer,  stating  the  manner  in  which  it  was  done, 
and  that  afterwards  the  president,  who  woa 
also  treasurer  and  manager,  liegan  to  appropri- 
ate to  himself  a  larger  salar;,  and  kept  trach 
fact  and  all  financial  transactions  of  the  corpo- 
ration concealed  from  plaintiff,  and  that,  when 
plaintiff  did  learn  of  it,  he  protested,  and  the 

S resident  called  a  meeting,  and,  as  controlling 
irector,  caused  to  be  roted  to  himself  the  in- 
creased salarr  for  the  future,  same  to  relate 
back  to  the  time  when  said  appropriations  be- 
gan. Held  sufficient,  as  against  a  general  de- 
murrer, to  require  an  answer  as  to  the  alleged 
orerpajrment  of  Balary  prior  to  the  time  it  waa 
fixed  at  the  increased  amount. 

2.  An  allegation  in  a  stockholder's  bill  against 
the  corporation  and  Its  president,  for  an  ac- 
counting, that  the  president  has  appropriated  a 
large  amount  of  corporate  funds  to  his  own 
private  use,  of  which  plaintiff  is  unable  to 
state  particulars,  because  defenda^its  conceal- 
ed the  hooka  and  financial  transactions  of  the 
corporation,  Is  too  general  and  vague,  as  show- 
ing no  knowledge  on  plaintiffs  part  of  the  facts 
stated. 

3.  Allegations  that  plaintiff  stockttolder  de- 
manded that  the  president  of  the  corporation 
should  repay  salary  wrongfully  paid  to  himself, 
and  that  the  president  refused  to  do  so,  and  be- 
ing a  controlling  stockholder  and  director,  and 
the  other  directors  hence  refusing  to  take  any 
action,  it  was  impossible  for  plaintiff  to  obtain 
any  remedy  in  the  name  of  the  corporation, 
may  be  construed  as  an  allegation  that,  before 
bringing  a  stockholder's  suit  against  the  cor- 

Earation  and  its  president,  plaintiff  had  ex- 
austed  all  practicable  means  to  induce  the 
oorporation  to  sue. 

Beport  from  superior  court,  Worcester  coun- 
ty. 

BlU  by  rrank  W.  Blalr  against  the  Telegram 
Newspaper  Company  and  another  for  an  ac- 
counting of  moneys  alleged  to  have  been  ai>- 
propriated  by  the  defendants  to  the  detriment 
of  plaintiff's  rights  as  a  stockholder.  Defend- 
ants' demurrers  to  the  bill  were  overruled, 
and  the  case  was  reported  to  the  fall  court 
Demurrers  oTerruted. 

Paragraph  7  of  the  bUl  Is  as  follows:  "(7) 
The  idalntlfl  has  drananded  of  said  Crlaty 
that  be  sboold  pay  iuA  into  the  conxnatkm 
the  said  back  pay  and  salary  In  excess  of  the 
amonnt  iBzed  at  the  time  ot  tb6  IncorpcnatliHi 
of  the  company,  vhlcb  he  baa  refused  to  do; 
and  the  said  A.  P.  Crlsty  owning  a  majority 
of  the  stock,  and  Uie  said  Henry  Bassett  be* 
Ing  completcdy  under  the  ctmtrol  and  dlrecthm 
of  said  OrlB^,  and  refusing  to  take  any  action 
In  the  matter,  it  Is  inqmsslUe  for  the  ^Intlff 
to  obtain  any  remedy  in  the  name  of  the  said 
corporation." 

F.  P.  Gouldiog  and  W.  C.  Melllah,  for  plain- 
tiff. 8.  L.  Whipple,  D.  Manning,  and  H.  W. 
Ogden,  for  defendanls. 


FIELD,  C.  J.  The  aOegatlons  of  the  plain- 
.tUTs  bill  are  so  meager  that  It  Is  Impossible 
to  decide  upon  d«nurrer  the  most  Important 
questions  which  have  been  argued.  The  bill 
alleges  that  "at  the  time  of  the  Inccnporation, 
to  wit,  in  June,  1800,  the  salaries  of  said 
Cristy  and  plaintiff  were  fixed  at  fifty  and 
thirty  dollars  per  week,  respectively,  and  re- 
mained at  that  rate  thra-eafter  until  the  6tb 
day  of  June,  1896."  It  is  not  alleged  In  what 
manner  or  by  what  authority  the  salaries 
were  so  "fixed,"  but  we  are  Inclined  to  construe 
this  averment  to  mean  that  the  salaries  were 
fixed  at  these  sums  by  some  lawful  authority,, 
and  that  the  salaries  remained  so  fixed  until 
June  6,  1890,  which  is  undoubtedly  a  mistake 
for  Hay  6,  1896.  The  bUl  alleges  as  foUows: 
"(4)  On  the  iBt  day  of  Jnne,  1891,  without  the 
knowledge  of  the  plaintiff,  and  without  any 
vote  of  the  directors,  or  any  knowledge  at 
the  directors,  except  the  knowledge  of  said 
Austin  P.  Cristy,  the  said  Crlsty  began  to  ap- 
propriate to  himself,  under  the  pretense  of 
salary,  the  sum  of  one  hundred  dollars  each 
week,  and  continued  to  at^roprlate  that  snm 
of  money  up  to  May  In  the  year  1896,  the 
time  of  the  passing  of  the  vote  hereinafter 
referred  to.  (5)  Inasmuch  as  the  said  Austin 
P.  Crlsty  kept  all  the  financial  transactions  of 
the  said  corporation  concealed  from  tbe  other 
members  of  the  corporation,  the  plaintiff  bad 
no  knowledge  until  long  after  said  Ist  day 
of  Jnne,  1891,  that  the  aald  Crlsty  was  ap- 
propriating said  sum  of  money  to  himself  as 
his  salary,  and  did  not  learn  of  tbe  same  un- 
til l<mg  afterwards;  and  as  soon  as  he  learned 
thereof  he  at  once  protested  to  said  Crlsty 
against  the  said  act,  as  Illegal  and  unjust  and 
as  a  fraud  npon  him,  as  a  minority  stockholder 
in  said  corporation.  (6)  TKereupon,  npon  the 
6th  day  of  May,  1896,  the  said  Anstln  P.  Cristy 
called  a  meeting  of  the  dlrect<ns  of  said  corpo* 
ration,  and  procured  the  majority  of  said  direct- 
ors to  pass  the  following  rote,  to  wit:  'Voted, 
that  the  salary  of  A.  P.  Crlsty,  as  president 
treasurer,  manager,  and  editor,  be  one  hun- 
dred dollars  each  week,  tbe  said  salary  to  be- 
gin with  June  1.  1891;  and  that  the  said  sal- 
ary of  one  hundred  dollars  per  week  whlcb 
A,  P.  Crlsty  has  already  received  from  this 
company  since  Jnne  1,  1891,  Is  hereby  ex- 
pressly approved  and  confirmed  by  ^Is  board 
of  directors,  Its  said  approval  to  be  entered 
upon  its  records.*  At  the  same  time  the  plain- 
tiff offered  the  following  protest  in  writing, 
and  spread  it  upon  the  records  of  said  cor- 
poration, to  wit:  'Frank  W.  BlaJr,  a  stock- 
header  and  director  of  ibe  Telegram  News- 
paper Company,  protests  against  the  action  of 
the  directors  In  voting  to  pay  back  salary  to 
Austin  P.  Crlsty  from  June  1.  1891,  to  date, 
on  the  ground  that  it  Is  Illegal  and  In  vitda/- 
tlon  of  Justice  and  equity.' " 

It  does  not  appear  by  the  bill  whether  the 
corporation  has  or  ever  had  any  by-law^. 
Pub.  St  c.  lOB,  I  4,  provides  that  "Every  cor- 
poration •  •  •  may  •  •  •  elect  in  suA 
manner  as  It  may  det«mlne  an  necessary  ot- 
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flcen,  fix  their  compeasatlon  and  define  their 
duties  and  obligations,"  etc.  It  does  not  ap- 
pear by  the  bill  that  the  directors  had  been 
^ren  by  the  Btockholdera  any  authority  to 
fix  the  compensation  ot  officers.  The  plain- 
tiff, however,  complains  of  the  vote  of  the 
directors  only  on  the  ground,  as  we  under- 
stand the  bill,  that  "It  is  Illegal  and  In  viola- 
tion of  Justice  and  equity,"  In  "voting  to  pay 
back  salary  to  Aostin  P.  Crlsty  from  June  1, 
Itel,  to  date"  of  the  vote.  As  It  does  not  ap- 
pear that  there  were  any  by-laws,  or  that 
any  action  of  the  stockholders  had  been  tak- 
en on  the  subject  of  salaries,  It  Is  Impossible 
to  say  that  It  appears  on  the  face  of  the  bill 
that  this  vote  of  the  directors  was  authorized 
by  the  stockholders,  although  It  Is  equally  true 
that  It  does  not  appear  that  the  stockholders 
never  authorized  the  directors  to  pass  such  a 
vote.  The  bill  merely  alleges  that  the  vote, 
80  far  as  It  relates  to  the  back  salary,  was 
Illegal,  but  the  plaintiff  apparently  admits 
that  tbe  vote  was  legal  as  to  fatnre  salary. 
The  bill  Is  certainly  "vague  and  tmcertaln" 
on  the  subject  The  bill,  as  originally  filed, 
comi^ained  only  of  the  receipt  by  Gxlsty  of 
a  salary  at  the  rate  of  ^00  per  week  from 
June  1,  1891,  to  May  6,  1896.  The  only  sug- 
jgestton  In  the  bin  of  any  other  misappropria- 
tion of  the  funds  of  tiie  cwporatlon  by  Crlsty 
appears  In  the  pn^er  of  the  bill,  which  Is 
'that  an  account  may  be  taken  of  the  ai^ll- 
catlons  and  appropriations  said  defendant 
Crlsty  has  made  <^  the  funds  of  the  corpora- 
tion for  other  purposes  for  his  own  private 
use,"  etc.  The  plaintiff  amended  the  bin  by 
alleging  "that  the  said  defendant  Crlsty  has 
appropriated  a  large  amount  of  the  funds  of 
said  corporatton  to  his  own  private  use,  the 
details  and  particulars  of  which  the  plaintiff 
is  unable  to  state,  because  the  said  Crlsty 
conceals  from  him  the  financial  affairs  and 
the  books  of  said  corporation,"  etc.  Such  a 
charge,  we  think.  Is  too  general  and  vague. 
Nye  V.  Storer,  168  Mass.  63,  46  N.  402. 
It  Is  consistent  with  the  plalntlfTs  having  no 
definite  knowledge,  even  by  way  of  informa- 
tion, on  the  subject,  and  the  bill  cannot  be 
maintained  simply  for  the  purpose  of  fishing 
for  Information  on  subjects  on  which  the 
plaintiff  has  no  definite  knowledge  or  informa- 
tion. The  demurrers,  howerer,  are  not  to  a 
part  of  the  blU. 

The  allegations  of  the  seventh  paragraph  of 
the  bill,  perhaps,  may  be  so  construed  as  to 
show  that  the  plaintiff  had  taken,  under  tiie 
circumstances  stated,  before  brlnghig  this  suit, 
an  practicable  steps  to  Induce  the  corporation 
to  bring  a  suit 

Assuming,  as  we  must  in  a  hearing  on  de- 
murrer after  the  amendm«it  of  the  blU,  that 
It  Is  true  that  Crlsty  has  concealed  from  the 
plaintiff  "the  financial  affairs  and  the  books 
of  the  corporation,"  we  are  Indlned  to  the 
opinion  that  enough  has  been  alleged  to  make 
It  necessary  for  the  defendants  to  answer  the 
blU  In  regard  to  the  salary  of  f  100  per  week 
recdved  by  Crlsty  from  June  1,  1891,  to  May 


6,  1896.  Sufficient  facts  are  not  set  out  In  the 
bill  as  amended  to  enatde  us  to  determine  the 
questions  whether  the  stockholders  have  au' 
thorized,  or  legally  could  have  authorized,  tne 
directors  to  pass  the  vote  of  May  6,  1896,  or 
whether  the  defendant  Crlsty  can  lawfuUy 
retain  the  $50  per  week  alleged  to  have  been 
received  by  him,  beyond  his  salary  as  orlg- 
InaUy  established,  from  June  1,  1881,  to  May 
6.  1886.  Demurrem  overmled. 


(172  H»aa.  2E6) 
BBATDBN  v.  NEW  TOBE.  N.  H.  &  H. 
a  CO. 

(Supreme  Judicial  Court  of  Massadinsetts. 
BristoL  Nov.  28.  1888.) 
Right  ov  Wat— Prs9criptio»— Bvidbhob. 

1.  The  mnalng  of  tiie  statute,  so  as  to  give 
by  prescription  a  right  of  way  across  a  rail- 
road, is  intermpted  by  the  company  obstructing 
the  opening  through  its  fence,  though  the  oo- 
stnictioB  is  torn  down  soon  after. 

2.  PlaintifE,  daimlng  a  risht  Dt  way  by  pre- 
scription across  a  railroad,  u  not  entitled  to  go 
to  the  jury  on  the  question  of  whether  the 
company  obstructed  an  opening  in  the  fence, 
so  as  to  interrupt  the  running  of  the  statute, 
though  his  witnesses  did  not  say  in  terms,  as 
the  com^iany's  witnesses  did,  tiiat  It  put  up  the 
obstructions;  their  testimony  showing  that 
what  was  done  was  to  close  an  opening  In  the 
fence  along  the  railroad,  and  there  being  in 
the  ^vidmce  no  aimtestlon,  or  ground  for  an|h 
posing,  that  any  tmrd  perscm  mi  it 

Exceptions  from  superior  court,  Bristol 

connty. 

Action  by  Brayden  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Comitany. 
Verdict  was  directed  for  defendant,  and 
plaintiff  excepts.   Exceptions  overruled. 

J.  W.  Cummings  and  B.  HIgglnaon,  for 
plaintiff.  T.  S.  Hall,  for  defendant 

HOLMES,  J.  This  Is  an  action  for  person* 
al  Injuries  suffered  by  the  plaintiff,  while 
crossing  the  defendant's  track,  in  consequence 
of  the  explosion  of  a  track  torpedo.  The 
plaintiff  was  traveling  along  a  pathway 
which  crossed  the  railroad,  and  which,  he 
attempted  to  maintain,  was  a  way  by  pre- 
scription. At  the  time  of  the  accident  thore 
was  an  opening  in  the  fence,  through  which 
the  plaintiff  passed;  but  It  appeared  by  the 
testimony  of  all  the  witnesses,  and  was  not 
disputed,  that  this  opening  had  been  obstruct- 
ed within  20  years,  although  there  was  evi- 
dence that  the  obstructions  were  torn  down 
soon  after  they  were  put  up.  At  the  trial 
the  judge  directed  a  verdict  for  the  defend- 
ant and  the  plaintiff  excepted. 

We  are  of  opinion  that  such  an  assertion  of 
right  on  the  part  of  the  railroad  company 
was  sufficient  to  prevent  the  gaining  of  a 
right  of  way.  A  landowner,  in  order  to  pre- 
vent that  result,  is  not  required  to  battie 
successfully  for  his  lights.  It  Is  enough  if 
he  asserts  them  to  the  other  party  by  an 
overt  act,  which.  If  the  easement  existed, 
would  be  a  cause  of  action.   Such  an  asser- 
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tlon  Interrnpts  the  wonld-be  dominant  own- 
er's Impression  of  acquiescence,  and  the 
growtb  In  his  mind  of  a  fixed  association  of 
Ideas;  or,  If  the  principle  of  prescription  be 
attributed  solely  to  the  acquiescence  of  the 
serrleot  owner,  It  shows  that  the  acquies- 
cence was  not  a  fact.  Powell  v.  Bagg,  8 
Gray,  441,  448;  Weld  v.  Brooks,  152  Mass. 
297,  306,  25  N.  E!.  .719.  There  Is  no  question 
here  on  the  disputed  point  whether  a  merely 
verbal  protest  would  hare  an  equal  effect 
Wasbb.  Easem.  (4tb  Ed.)  112,  IIS;  Jones, 
Easem.  H  188.  191.  We  shall  not  consider 
even  snch  cases  as  Connor  t.  Sulltran,  40 
Conn.  26,  where  the  orert  act  was  stopped  In 
its  very  beginning. 

When  this  view  was  Intimated  by  ns  at  the 
argument,  the  counsel  for  the  plaintiff  ar- 
gued that  he  had  a  right  to  go  to  the  Jury  on 
the  question  whether  the  obstructions  were 
put  up  by  the  railroad  company.  This  seems 
to  us  plainly  an  afterthought,  and  without 
any  fair  foundation.  It  Is  true  that  the 
plaintiffs  witnesses  did  not  say  In  terms, 
as  the  defendant's  witnesses  did,  that  the 
railroad  company  put  up  the  obstructions. 

But  their  testimony  shows  that  what  was 
done  was  to  nail  up  or  close  an  opening  In 
the  fence  along  the  railroad,  and  In  the  evi- 
dence there  la  no  suggestion  or  ground  for 
supposing  that  any  third  person  offlclonsly 
Interfered. 

There  was  no  evidence  of  an  Invitation  on 
the  part  of  the  defendant,  or  of  a  right  of  ac- 
tion on  the  part  of  the  plaintiff  without  one. 
If  there  was  no  right  of  way.  Chenery  v. 
Railroad  Co.,  160  Mass.  211,  35  N.  E.  654. 
See,  also,  Wright  v.  Railroad,  142  Mass.  296, 
7  N.  E.  866;  Railroad  Co.  v.  Jones,  163  111. 
167,  45  N.  E.  50.  Our  decision  makes  the 
questions  of  evidence  immaterial. 

Exceptions  overruled. 


(m  Mass.  214) 

COMMONWEALTH  t.  MAOOON. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.  Nov.  23,  188&) 

CBtrSLTT  TO  A1TI1IAL8— IKBTBOOTIONS— BVIDBNOB 

or  QCILT. 

1.  Where  one  was  tried  for  cruelt7  to  a  alck 
horse  while  tranaporting  it  to  his  home,  and  he 
contended  it  was  his  purpose  to  core  It,  an  In- 
struction that  a  person's  motive  in  inflicting 
pain  on  an  animal  may  be  material  is  deter- 
mining his  guilt,  and  that  severe  pain,  inflict- 
ed for  a  lawful  purpose  and  with  justifiable 
intent,  does  not  come  within  the  statute,  was 
properly  refused,  since  it  was  calculated  to 
make  the  verdict  turn  od  the  Question  whether 
he  intended  to  cure  the  horse,  and  not  on 
whether  he  was  cruel  in  the  transportation. 

2.  A  requested  instruction  was  properly  re- 
fused, Tvhere  it  was  sahstantially  included  in 
those\Bjven. 

8.  The  guilt  of  one  diarged  with  cruelty  to 
animals  does  not  depend  on  whether  he  thought 
he  was  unnecessarily  cruel,  but  whether  he  was 
so  in  fact,  and  did  unnecessarily  cruel  acts 
knowingly. 

Exceptions  from  superior  court,  Worcester 
county;  Justin  Dewey,  Judge. 


Anson  C.  Magoon  was  convicted  of  cruelty 
to  animals,  and  be  brings  ezceptlotis.  Exc^ 
tions  overruled. 

H.  I^feer  and  Q.  S.  Taft.  for  the  Gammon- 
wealth.  Marvin  M.  Taylor,  for  defendant 

BABKBR,J.  The  defendant,  having  bought 
a  sick  horse,  carried  it  qpon  a  wagon  some 
eight  or  ten  miles  firom  the  place  vhae  be 
had  purchased  the  horse,  to  his  famne.  Be 
c<mcede8  that  there  was  evldfoice  that  in  car- 
rying the  horse  it  was  greafly  and  unneces- 
sarily Injured  and  wounded,  and  that  from 
the  evidence  hte  inteit  to  be  cmei,  and  bis 
knowledge  that  he  was  cruel,  might  both  lie 
inferred.  On  the  other  hand,  there  was  evi- 
dence that  the  horse,  ^although  injured  and 
sore  when  purchased,  lay  comfortaUy  whUe 
being  carried,  was  not  injured  or  wonnded 
by  being  carried,  and  gave  no  signs  of  snff^ 
Ing  while  being  carried;  also,  that  he  did  all 
he  could  for  its  comfort  while  carrying  it.  and 
that  his  purpose  In  buying  the  horse  and  car- 
rying it  to  his  home  was  to  cure  the  borse, 
and  that  he  did  not  intoid  to  be  cmd  to  it 
or  to  hurt  it  unnecMSarlly,  and  that  In  the 
honest  ezerdse  of  his  Judgment  he  did  not 
think  he  was  unnecessarily  cruel  in  carrying 
the  horse  as  he  did,  but  thought  he  vras  good 
to  the  horse,  and  did  not  want  to  hurt  it  He 
took  no  exception  to  the  Instructions  gtren  to 
the  Jury,  but  exMpted  to  the  refusal  to  give 
the  following  mUngs  which  he  requested: 
"(1)  The  nwtire  of  a  person  who  inflicts  pain 
upon  an  animal,  in  determining  the  criminali- 
ty of  the  act  may  be  materlaL  Pain  inflicted 
for  a  lawful  purpose  and  with  a  Justifiable  in- 
tent, though  severe,  do^  not  come  within  the 
statute  meaidi]«  of  'crueL'  (2)  If  a  defend- 
ant In  Uie  proper  exerdse  of  his  own  Judg- 
ment honestly  thinks  he  is  not  being  nnnec- 
essarily  cruel,  he  must  be  acquitted.  (S)  It 
must  appear  that  the  defendant,  knowing 
and  wlllinfl^y,  was  unnecessarily  cruel" 

The  first  request  Is  founded  upon  language 
used  by  Mr.  Justice  Hoar  In  Com.  r.  LnfUn,  7 
Allen,  579^  at  page  582.  in  dealing  wltli  the 
right  to  inflict  pain  as  part  of,  or  as  Inddent 
to,  an  attempted  cure;  and  while  It  might 
properly  be  ^ven  as  an  Instruetlon.  if  the 
acts  caushig  pain  were  part  of  an  attempted 
cure,  It  would  have  been  misleadlnc  ^  ^ 
Jury  In  the  case  at  bar.  The  defendant's  con- 
tention here  was  that  his  pun^ose  and  In^t 
were  to  cure  the  horse,  and  the  ruling  re- 
quested was  calculated  to  make  the  verdict 
turn  upoa  the  question  whether  he  Int^ed 
to  cure  the  borse,  while  the  real  issue  wss 
whether  his  transportation  of  the  horse,  which 
was  not  necessarily  any  part  ot  an  attenuated 
cure,  was  lawful  or  criminal  If  his  acts,  In- 
tended as  part  of  a  cure,  inflicted  nnnecesssry 
pain,  he  might  be  found  guilty.  The  request 
was  rightly  refused;  the  Instructions  given 
and  not  excepted  to  having  dealt  pnverly 
with  the  defendant's  intention,,  though  not  lo 
the  terms  of  the  request 

The  other  requests  were  also  properly  re- 
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fused.  The  defmdanf a  guQt  did  not  depend 
upon  whether  he  ttioui^t  he  wu  nnneceararl- 
ly  crael,  but  upon  wheUier  he  was  ao  In  ted 
It  need  not  ai^eor  that  he  knew  that  he  waa 
cruel,  and  that  he  was  willing  to  be  so^  but 
only  that  be  Intenttonally  and  knowingly  did 
acts  which  were  plainly  of  a  nature  to  Inflict 
unnecenary  pain,  and  so  were  unnecessarily 

crueL   W  T.  W  ,  141  Haas.  495,  6 

X.  E.  641;  Com.  r.  Gilbert.  166  Maas.  45.  S9, 
42  N.  E.  836.  The  prop«r  nerdse  of  one'a 
own  Judgment  must,  as  la  pointed  out  In  Com. 
T.  Wood.  Ill  Maas.  408,  411,  be  dlstlngnlahed 
from  wantonness  or  recklessness  of  conse- 
quences. Exceptions  overmled. 


(m  Hui.  2U) 

GLARE  V.  NEW  YORE  &  N.  B.  R.  CO. 

(Supreme  Judicial  Court  of  Massachaaetts. 
Worcester.   Not.  23,  189&) 

JUDOMBNTS — RB8  JdDICATA— DbATH  BT  WKOITOrUL 
Act— I»3DRIB8  TO  Bmplatbs. 

1.  A  Judgment  under  St  18S7,  c.  270,  for 
personal  injuries  suffered  by  an  employe,  is  no 
bar  to  a  subsequent  action,  under  Pub.  St.  c. 
112,  i  212,  for  deatli  caused  by  such  injuries. 

2.  A  jud^ent  for  an  administrator  in  an  ac- 
tion by  him  nnder  St.  18S7,  c.  270,  for  personal 
injuries  suffered  by  his  Intestate,  is  a  bar  to  a 
second  action  by  him  to  recover  for  saeh  in- 
juries under  the  common  law. 

Esceptlons  from  superior  court,  Worcester 
county;  Danfd  W.  Bond,  Judge. 

Action  by  Maurice  P.  Clare,  as  administra- 
tor, against  the  New  Tork  &  New  Bngland 
Railroad  Oompany.  There  was  a  verdict  for 
defendant,  and  idalntlff  brings  sceptlona. 
Overruled. 

W.  A.  Glle  and  Francis  M.  Morrison,  for 
plaintiff.  F.  P.  Oouldlng  and  W.  a  Hellish, 
for  defendant 

FIELD,  C  J.  The  declaration  contains  two 
counts,— the  first  at  common  law,  tor  per- 
sonal bijuriea  suffered  by  the  plaintiff's  Intes- 
tate; and  the  second  under  Fnb.  St  c.  112, 
i  212,  for  the  death  of  the  plalntirs  Intestate. 
The  Judgment  In  the  former  action  between 
the  same  pvtlesi-  was  rendered  on  a  dec- 
laration under  St  1887,  c.  270,  for  pers(mal 
Injuries  Buffered  by  the  plalutUTs  Intestate, 
and  not  for  his  deat^  It  la  obvious  that 
sucb  a  Judgment  is  not  a  bar  to  the  prosecu- 
tion of  the  present  action  on  the  second 
count,  as  the  causes  of  action  are  different 
Tbe  writ  tai  the  present  action  is  dated  May 
17,  1897,  and  by  the  exceptions  It  appeara 
that  tbe  plaintiff's  Intestate  died  on  July  20. 
1801,  and  that  he  received  tbe  Injuries  which 
caused  his  death  on  July  19^  1881.  Pub. 
St  c.  112,  I  212,  requires  the  action  nnd» 
that  section  to  be  "commenced  within  one 
year  from  the  Injury  causing  the  death."  This 
defense  that  the  action  was  not  commenced 
within  said  year  Is  set  op  In  the  answer  of 


1 167  Mass.  39,  44  N.  E.  1064. 


the  defendant,  and  Is  plainly  a  good  defense 
to  the  action  on  the  second  count 

St  18OT,  c.  2I0f  does  not  take  away  any 
cause  of  actkm  at  comm<m  lav  which  an 
en^yfi  had  against  hta  employer  for  p»- 
■onal  injuries..  The  employe,  or.  If  he  has 
died  after  cHudons  snfffering.  bis  adminis- 
trator, can  bring  an  action  for  personal  In- 
juries, either  at  common  law  or  under  the 
statute,  and,  by  onr  practice,  he  IB  pramltted 
to  Join  a  count  or  counts  at  common  law 
wltii  a  count  or  counts  under  the  statute. 
Ryalls  T.  Mechanics'  Mills.  IBO  Mass.  190,  22 
N.  E.  766.  The  deelaratUm  in  the  former 
action  between  these  parttea  contained  no 
couirt  at  common  law,  but  It  was  at  the  op- 
tion of  the  plaintiff  whether.  In  tiiat  actKm, 
be  would  sue  at  common  law  or  under  the 
statnte,  or  Join  counts  nnder  both.  When 
such  counts  are  Joined,  it  may  be  tiiat  the 
trial  conrt  at  some  stage  of  the  trial,  can. 
In  Its  discretion,  compel  the  lAalntifl  to  elect 
on  which  the  two  dasses  of  oounta  he  will 
proceed,  althouj^  this  conrt  has  held  ttiat  an 
election  ought  not  to  be  compiled  when  all 
the  counts  are  under  the  statute.  Beamr^;ard 
V.  Construction  Go.,  160  Maaa.  201,  85  N.  E. 
656.  Plainly,  a  plaintiff  ahould  not  be  per^ 
mltted  to  retain  verdleta  both  at  common 
law  and  under  tbe  statute  for  the  aame  per- 
sonal tnjurlea,  and  have  Judgment  for  the 
sum  of  the  two  verdtcta.  A  mdlct  nnder 
the  abitute  cannot  exceed  the  anm  ot  f4,000, 
while  at  common  law  there  la  no  fixed  Umlt 
to  the  amoont  (tf  the  verdict;  and  tiie  statu- 
tory notice  must  be  given  In  order  to  maintain 
an  action  nnder  the  statute,  whUe  no  notice 
is  required  to  maintain  an  action  at  common 
law.  It  may  happen  tiiat  the  procfC  Is  sucb 
tbat  there  Is  no  evidence  to  maintain  an  ac- 
tion at  common  law,  although  tiiere  Is  evidence 
to  maintain  an  action  under  the  stetute;  or 
the  converse  may  be  true,  or  there  may  be 
evUenee  for  tbe  plaintiff  botii  at  commtin 
law  and  under  toe  statute  Goflee  T.  Bidl- 
road  Co.,  1S6  Mass.  21, 28  N.  E.  1128;  I^ynch 
T.  Allyn.  160  Mass.  248.  35  N.  B.  660. 

The  fact  If  it  be  a  fact  that  the  plaintiff, 
at  some  time  or  other  In  the  trial,  may  be 
compelled  by  the  trial  court  to  elect  whether 
he  wni  proceed  at  common  law  or  under  the 
stetute,  does  not  prevent  the  former  adjudi- 
cation from  being  a  bar  to  another  action  be- 
tween the  same  parties  to  recover  compensa- 
tion for  the  same  Injury.  The  alleged  cause 
of  action  at  common  taw  could  have  been  tried 
In  the  former  action  If  the  plaintiff  had  chos- 
en to  Join  a  count  at  common  law  with  a 
count  or  counts  nnder  the  statute,  and,  If 
compelled  by  the  trial  court  to  dect  he  had 
elected  to  go  to  the  Jury  on  the  count  at  com- 
mm  law.  The  parties  are  conelnded  by  tbe 
Judgment  In  the  former  action,  not  only  upon 
tbe  issues  actually  tried  and  determined,  but 
upon  all  Issues  which  might  have  beoi  tried 
and  determined,  In  that  action.  Basaett  t. 
BaUroad  Go.,  150  Mass.  178,  22  N.  E.  890; 
Foye  T.  Pateh,  132  Maaa.  106.    There  are 
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opinions  of  this  court  which  tend  to  show 
that  the  trial  court.  In  its  discretion,  may 
compel  a  plalntlfl  In  this  class  of  eases  to 
elect,  at  the  close  of  the  erldence,  whether 
he  will  go  to  the  Jury  on  the  counts  at  com- 
mon law  or  the  counts  under  the  statute. 
Whether  a  plaintiff  can  be  compelled  to  elect 
before  the  close  of  the  evidence  has  not  been 
decided;  neither  has  It  been  decided  that  In 
every  case  of  this  class  the  trial  court  can  or 
ought  to  compel  the  plaintiff  to  elect  Brady 
T.  Manufacturing  Oo.,  154  Mass.  468,  28  N. 
E.  901;  Murray  t.  Knight,  166  Mass.  618,  81 
N.  E.  646;  Conroy  t.  Inhabitants  of  OUnton, 
158  Mass.  818,  83  N.  E.  625.  It  is  settled 
that  when  "a  person  baring  a  choice  of  In* 
consistent  remedies  for  the  same  injury  has 
once  elected  one  of  them  Le  cannot  after* 
wards  seek  the  other."  Wbiteslde  t.  Braw- 
ley,  162  Mass.  133,  134,  24  N.  B.  1088.  But. 
In  an  action  like  the  present,  the  two  dasses 
of  remedies  for  personal  Injuries,  vie.  at  com- 
mon law  and  under  the  statute,  are  not  nec- 
essarily Inconsistent,  but  the  plaintiff  can- 
not have  both  remedies  against  the  same 
defendant  for  the  same  Injury.  When  the 
facts  will  support  an  action  at  common  law 
as  well  as  under  the  statute,  the  remedies, 
as  was  said  In  Oonnihan  t.  Thompson,  111 
Mass.  270,  "are  alternative  remedies,  but  not 
IncoDslstent,  and  remedy  in  both  forms  might 
be  sought  in  one  and  the  same  action.  If 
the  plalntlfl  institute  separate  actions,  be 
cannot  carry  both  to  Jndgmrat  and  satisfac- 
tion." See  Bradley  v.  Brlgham,  149  Mass. 
141,  21  N.  E.  301.  There  was  In  the  present 
case  but  one  cause  of  action  for  personal  In- 
juries. This  could  not  be  split  by  the  plain- 
tiff into  two  separate  causes  of  action.  The 
Judgment  In  that  act'on  Is  conclusive,  as  be- 
tween the  parties,  upon  the  whole  cause  of 
action  for  personal  Injni^es  which  could  have 
been  tried  and  determined  In  that  action. 
Sullivan  V.  Baxter.  160  Mass.  261.  22  N.  B. 
896.  Exceptions  overruled. 


an  Mara.  240) 

WHITING  V.  PRICE  et  aU 
^preme  Judldal  Court  of  MaMachosetti. 

Bristol.   Nov.  28,  1898.) 

PU.SB    BePHRBByTATIOyS  —  CORPORATB    BOKDS  — 
AOTIOH  or  DBOBIT— QOBSTIOIT  FOB 
JUBT— IHBTRCOTIONS. 

1.  A  Statement  In  a  bond  was  that  it  was  se- 
cured by  first  mortgage  on  all  the  corporation's 
property,  rights,  and  franchises.  One  seeking 
to  sell  It  falsely  stated  that  It  was  Becnred  by 
a  mortgage  of  realty  of  half  a  million  in  value. 
Hdd,  that  there  was  no  contradiction  prevent- 
Ing  the  hnyer  from  reoovering  as  for  deceit, 
though  he  knew  the  contents  of  the  bond. 

2.  One  seeking  to  sell  a  corporate  bond  stat- 
ed to  the  buyer  what  he  had  been  told  by  sev- 
eral living  in  the  latter*8  town,  and  known  to 
him.  and  advised  him  to  oonsnlt  with  them. 
Hdd,  in  an  action  for  deceit  based  on  these 
statements,  that  the  question  whether  the  buy- 
er ought  to  have  inquired  of  the  persons  named 
was  properly  snbmitted  to  the  jury. 

3.  In  an  action  fmr  deceit  based  on  a  false 
statement.  In  the  sale  of  a  corporate  bond,  that 


It  was  secured  by  a  mortgage  on  realty,  it  was 

not  ernor  to  permit  the  jnry.  In  roeasnring  the 
damages,  to  consider  what  had  transpired  since 
the  sale  in  determining  the  bond's  value,  and 
what  it  would  have  been  had  it  been  as  repre- 
sented. 

4.  In  an  action  for  deceit  based  on  a  false 
representation  in  the  sale  of  a  bond,  the  right 
to  sue  does  not  depend  on  a  return  of  the  bond. 

Exceptions  from  superior  court.  Bilstol 
county;  J.  B.  Richardson,  Judge. 

Action  by  Alvln  H.  Whiting  against  Ed- 
ward R.  Price  and  oth^s.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  except 
Exceptions  overruled. 

G.  A.  Perkins,  tor  plalntlfl.  EE.  J.  Fnllw, 
for  defendants. 

HOLMES.  J.  This  Is  aH  action  for  false 
representations,  which  has  been  before  the 
court  already  upon  a  demurrer  to  the  dec- 
laration. 160  Mass.  676,  48  N.  E.  772.  It 
now  comes  ap  upon  exceptlona  taken  at  the 
trial. 

The  bond  rrapectlng  which  the  representa- 
tions were  made  stated  that  payment  was 
"secured  by  a  first  mortgage  on  all  the  prop- 
erty, rights,  and  fraucblsea  of  said  compa- 
ny (present  and  future  acquired)."  The  r^ 
resentatlon  proved  was  that  the  bond  was  se- 
cured by  a  mortgage  of  real  estate  of  the 
value  of  half  a  million  dollars.  In  fact  the 
company  owned  no  real  estate,  and  the  bond 
was  not  secured  by  a  mortgage  of  real  es- 
tate. An  exception  was  taken  to  a  ruling  al- 
lowing the  plaintiff,  even  If  he  had  read  the 
bond,  to  recover  for  this  further  statement 
about  the  security.  We  see  no  reason  for 
the  exception,  and  none  Is  offered  for  it.  The 
alleged  representations  did  not  contradict  the 
bond;  they  made  specific  and  definite  what 
the  bond  left  vague. 

The  defendant  Parker  stated  to  the  plain- 
tiff, at  North  Attleborongh,  what  he  alleged 
he  had  been  told  by  several  persons,  named, 
living  In  the  town,  and  known  to  the  plain- 
tiff. The  defendant  advised  the  plaintiff 
to  see  and  consult  with  them.  The  defend- 
ant asked  a  ruling  to  the  effect  that  the 
plaintiff  could  not  recover  for  such  state- 
ments when  he  was  referred  to  the  sources 
of  the  defendant's  alleged  Information.  This 
was  refused,  the  judge  Intimating  that  It 
depended  on  the  circumstances,  and  seeming- 
ly leaving  It  to  the  Jury  whether  the  plain- 
tiff ought  to  have  Inquired  of  the  persons 
named.  So  far  as  appears,  this  was  the  prop- 
er course.  It  Is  true  that  In  cases  of  repre- 
sentations as  to  quality,  correspondence  to 
sample,  etc.,  of  goods  exhibited  In  the  buy- 
er's presence,  the  court  has  ruled  that.  If  the 
buyer  had  full  means  of  ascertaining  the 
truth  for  himself,  he  could  not  set  up  that 
he  was  imposed  upon  by  fraud  (Rubber  Co. 
T.  Adams,  23  Pick.  256,  265;  Slaughter's 
Adm'r  v.  Gerson,  13  Wall.  379;  Long  v. 
Warren,  68  N.  Y.  426),  and  that  a  verdict  has 
been  directed  partly  on  that  ground  (Poland 
T.  Brownell,  181  Maaa.  1S8).   See  Bayly  t. 
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Merrel.  Cro.  Jac.  886.  But  the  reqmfemait, 
u  It  has  been  worked  ont,  does  not  call  for 
more  than  reasonatile  dlll^ce  (Etolst  t. 
Stewart,  ISl  Mass.  616.  B22.  87  N.  B.  76S; 
Brown  t.  Leach,  107  Mass.  SM,  868;  Nowlan 
T.  Gain,  8  Allen,  261,  26^;  and  distance  <a 
pther  slight  ctrcnmstances  hare  been  held 
sufficient  to  warrant  leaving  the  qoeatlon  to 
Vbe  jnry  (Hoist  t,  Stewart,  161  Mass.  616, 
622,  628,  87  N.  B.  TSQ.  See  Bnms  t.  Lane, 
138  Mass.  860.  856,  866;  WhHeslde  Braw- 
ley,  162  Mass.  188.  34  N.  B.  1088.  TbB  mat- 
ter may  hare  been  oonfnaed  a  little  not 
dlstlngntshlng  between  tellers'  talk  as  to 
value  and  the  Uk^  where  the  mle  Is  absolnte 
In  ordinary  cases  that  tiie  bnyer  mnst  look 
oat  for  himself,  and  representation  of  facts 
concerning  which  even  sdlers  may  be  held 
Uable  tor  frand,  and  as  to  which  the  bnyw 
may  be  warranted  in  r^lng  wfadly  on  the 
seller's  word.  The  notion  that  the  bnyev 
must  look  out  ft>r  hbnself  B(»netlmes  has 
been  pressed  a  little  too  stroni^y  Into  the 
latter  class  of  cases. 

The  Jndg^  at  the  detendantif  request,  In- 
atracted  the  Jnry  that  the  measure  <a  dam- 
agM  was  the  difference  between  tiie  actual 
value  of  the  b<md  at  the  time  of  the  purchase 
and  Its  nine  If  It  had  been  what  It  was 
represented  to  be.  secured  a«  represented. 
Uorse  T.  Hntchlns,  102  Mass.  4S8,  440;  Nash 
V.  Tmst  Co.,  163  Mass.  674,  687,  40  N.  B. 
1039,  He  then  Instmcted  them,  further,  tSuA 
they  **wou]d  Inquire  what  the  value  of  the 
bond  was  at  that  time.  In  view  of  the  cir- 
cumstances which  have  tiansplred,"  and 
what  it  would  have  been  If  It  had  been  se- 
cured as  according  to  the  plaintiffs  evidence 
the  defendant  said  It  was,  adding:  "Ton  win 
take  Into  account  what  baa  happened  slnccf, 
in  order  to  determine  what  the  value  of  the 
bond  waa  and  what  it  Is  now."  The  defend- 
ants excepted  to  the  further  Instruction.  With 
some  hesitation,  we  have  come  to  the  conclu- 
sion that  this  ezeeptk>n  should  be  overruled 
with  the  rest  The  reference  to  tiie  present 
value  of  the  bond  bi  the  last  words  quoted 
cannot  be  taken  to  have  overruled  the  ex- 
press direction  aa  to  how  tlie  damages  were 
to  be  mMsnied.  We  think  ttut  what  was 
added  to  that  express  direction  merely 
amounted  to  allowing  the  jury  to  take  sub- 
sequent events  Into  account  In  arriving  at 
the  two  values  at  the  time  of  the  purchase, 
which  the  Jury  were  directed  to  compare. 
We  cannot  say  that  this  was  wrong.  The 
market  value  of  the  bond  at  the  time  of  tiie 
ssle  may  have  been  lUusory,  because  the 
public  also  may  have  been  deceived.  The 
statement  which  we  have  quoted,  appeariiv 
in  the  bond  ot  an  deetrie  light  company,  cer^ 
talnly  conTOys  the  Impression  that  it  has  a 
plant  and  property,  whldi  naturally  would 
Include  land.  Or,  If  It  be  answered  that 
the  public,  which  makes  maAet  prices  gen- 
erally, looks  a  Uttle  further  than  such  vague 
words,  the  qnestkm  remains,  what  would 
have  bem  the  value  ot  a  bond  adequacy 


secured,  when  the  public  were  wflllng  to  pay 
for  one  depending  so  far  upon  speculation  for 
Its  value  that  subsequent  events  have  shown 
It  to  be  worthless?  The  subsequent  events 
may  be  likened  to  the  coming  ont  of  a  latent 
disease  existing  In  a  horse  at  the  tfane  ot  a 
fraudulent  sale,  to  take  an  example  pnt  by 
Oockbum,  C.  J.,  in  Twycross  v.  Grant,  2  C 
P.  Dlv.  468,  644.  It  waa  Intimated  that  sub- 
sequent events  might  be  eoniridered  In  Cuffing 
V.  Dodge,  167  Mass,  281,  241,  46  N.  B.  928; 
and  it  was  decided  that  they  might  be,  in  or- 
der to  determine  the  worth  of  stock,  In  Peek 
V.  I>erry,87  Oh.  lUr.  641, 691,et  seq.,a  dedsltm 
not  sffected  by  the  subsequent  reversal  by 
the  house  of  lords,  on  the  ground  that  fraud 
was  not  made  ont  14  Apfi.  Gas.  387.  See, 
also^  Hubbell  v.  BCelgs,  60  K.  Y.  480,  402;  1 
Sedg.  Meaa  Dam.  ^  Bd.)  |  267.  We  may 
follow  these  cases  without  re^srd  to  fbe  possi- 
ble conflict  between  the  measure  of  damages 
In  this  state  and  that  adopted  elsewhrae.  It 
would  seem  probable  that  In  the  present  case 
tbB  Jnry  found  the  bond  to  have  been  worth- 
less, and  gave  flie  plaintiff  no  more  than  be 
paid,  but  with  that  we  have  nothing  to  do. 

The  plaintiff  did  not  offer  to  return  the 
ixmd  to  the  defendants.  He  was  not  bound 
to  do  so.  The  action  Is  for  telse  representa- 
tions, and  proceeds  upon  an  ifflrmation  of 
the  pnrdiase.  Whiteside  v.  Brawley,  162 
Mass.  138. 134,  24  N.  B.  1088.  The  dictum  In 
the  case  of  Hedden  v.  Griffin,  136  Mass.  220, 
cited  ft>r  tile  defraidantB,  luu  no  bearing, 
^niere  the  plaintiff  was  Induced  by  the  de- 
fendantfs  false  representations  to  take  a  em- 
tract  of  insnranee  from  a  third  person.  The 
Insurance  company  was  solvent,  and  Hm  pol- 
icy was  a  good  policy.  The  re^sentatlona 
went  to  collateral  matters.  The  plaintiff  had 
a  right  to  resdnd,  however,  wbl<A  he  exercis- 
ed. It  was  Intimated  In  the  ooune  of  the 
declsl<m  that  it  he  had  choaen  to  keep  the 
contract  hia  damages  would  have  beoi  only 
nominal,  whidi  very  llk^y  was  true,  aa  the 
plnlntlff  got  what  he  expected.  Here  the 
ground  ot  comiAalnt  is  that  tiie  idalstlff  did 
net  get  what  he  expected.  Bxceptlonp  over^ 
ruled. 


on  Haw.  2n> 
SMITH  V.  AMERICAN  LINBN  CO. 

CSupreme  Judicial  Court  of  Massachusetts. 
Bristol.   Not.  23,  188a) 

l!!TM>LVBNCTT— PrIFBRSVCB. 

Pub.  St  c.  167.  {  S3,  declaring  th&t  a  per- 
son  who  has  accepted  a  preference  "shall  not 
prove  the  debt  or  claim  on  acooant  of  which 
the  preference  was  made  or  elTen,"  does  not 
preveat  the  prolog  of  one  daim  mere^  be* 
catue  the  claimant  has  been  ^ven  a  prefo^ 
ence  on  another  claim. 

Appeal  from  snprane  Judicial  court  Brls- ' 
tol  county;  James  M.  Baiker,  Judge. 

Bill  by  WlUlam  B.  Smith  against  tike 
American  Linen  Company.  Bill  dismissed^ 
and  plaintiff  appeals.  Dismissed. 
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Lem.  B.  Holmes,  for  appellant  Jen- 
nings &  Morton,  tat  appellee. 

HOLMES,  J.  This  Is  a  WU  in  equity, 
brought  under  Pub.  St  c  157,  ft  16,  by  the 
assignees  In  Insolrency  of  one  Barlow,  to  re- 
vise the  refusal  of  the  court  of  Insolvency 
to  expunge  the  proof  of  the  defendant's  claim; 
the  ground  of  the  bill  being  that  the  defend- 
ant has  accepted  a  preference.  Pub.  St  c. 
167,  S  33.  The  material  facts  are  these:  In 
November,  1893,  Barlow  was  Insolvent,  and 
hie  creditors  gave  him  an  tension  of  time, 
that  he  might  continue  in  business;  It  be- 
ing hoped  that  by  doing  so  he  would  be 
able  to  pay  them  in  full.  The  creditors  ac- 
cepted notes  for  the  amount  of  their  claims. 
In  November,  the  following  year,  the  defend- 
ant sold  Barlow  waste  from  Its  mills,  by 
what  are  called  "cash  transactions,"— that  is, 
upon  the  anderstanding  that  it  was  to  be 
paid  for  the  goods  In  10  days,— and  It  was  paid 
for  the  same  at  the  end  of  10  days.  In  No- 
vember, while  Barlow  still  was  going  on. 
The  last  of  these  transactions  was  after  no- 
tice that  Barlow  wonld  not  be  able  to  pay 
his  debts  at  the  end  of  the  extension.  In 
December,  1894,  Barlow  went  into  insolven- 
cy. The  payments  just  mentioned  consti- 
tute the  alleged  preference.  The  claim  which 
the  defendant  was  allowed  to  prove  was  for 
the  old,  extended  debt  alone. 

It  Is  unnecessary  to  consider  whether,  as 
against  later  creditors,  if  not  as  against  those 
who  agreed  to  give  time,  the  credit  given 
upon  what  merchants  call  a  "cash  sale" 
stands  dIfferenUy  from  any  longer  or  other 
credit  in  respect  of  fhe  right  of  the  creditor 
to  accept  payment  without  accepting  a  pref- 
erence. Upton  V.  Cotton  Mills,  111  Mass. 
446.  For  we  are  of  opinion  that  the  debt 
on  account  of  which  the  preference,  if  any, 
was  given,  was  distinct  from  the  claim  upon 
the  note  which  was  proved.  The  prohibition 
of  section  33  la  only  that  the  person  who  has 
accepted  the  preference,  etc.,  "shall  not  prove 
the  debt  or  claim  on  account  of  which  the 
preference  was  made  or  given."  This  lan- 
guage plainly  Implies  that  there  may  be  an- 
other debt  or  claim,  as,  of  course,  there  may 
be,  and  that  the  prohibition  does  not  extend 
to  such  other  debt  or  claim.  We  see  noth- 
ing In  the  creditor's  oath  to  change  the  con- 
struction, and  the  meaning  of  the  words  can- 
not be  shaken  by  putting  cases  where  the 
difference  between  one  claim  and  two  be- 
comes nice.  Any  distinction,  no  matter  how 
sensible  and  how  plain,  leads  at  last  to  a 
Hue  which  is  worked  out  by  the  contact  of 
decisions  clustering  around  the  opposite  poles, 
and  which  may  seem  arbitrary.  If  we  attend 
only  to  It  and  not  to  the  nature  of  the 
groups  which  it  divides.  As  no  preference 
was  given  on  account  of  the  note,  the  sec- 
tion does  not  apply.  Similar  words  In  the 
last  bankrupt  act  before  the  present  were 
construed  as  we  construe  the  Massachusetts 
statute.   In  re  Lee,  14  N.  B.  R  88,  92,  Fed. 


Gas.  No.  8,179;  In  re  Holland,  8  N.  B.  R. 
180,  Fed.  Cas.  No.  6,604;  In  re  Bichter's  Es- 
tate. 4  N.  B.  B.  221,  232,  Fed.  Cas.  Mo.  11,80S. 
BUI  dismlsaed. 


fva  Hub.  230) 

GALLAGHER  v.  HATHAWAY  MFG.  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    Nov.  23,  1898.) 

UUsTKB  jLitn  Sbrvaht— Statdtort  Bbodlatiok— 
WbAVBRS— FiNBB— Patkeht  OV 
Waobs— SBT-Orr. 

L  A  manufactnrer  posted  notices  In  the  shop, 
speinfyiag  the  wages  to  be  paid  for  weaving  a 
piece  of  cloth  of  first  qualltr,  and  a  less  sum 
for  one  of  second  quality,— the  difference  b^ng 
known  as  a  "fine";  and  plaintiff,  not  knowing 
the  difference  between  first  and  second  quality 
work,  accepted  employmmt  acqniesdng  in  the 
terms  of  the  notice.  Hdd,  that  there  was  an 
agreement  on  the  amount  of  the  fine,  within 
St  1894,  c.  G08,  8  65,  requiring  the  amount  of 
fines  for  Imperfections  in  work  to  be  agreed  on 
between  manufacturer  and  employe. 

2.  An  agreement  by  a  manufacturer  to  pay 
employes  a  stated  stihi  for  weaving  a  piece  of 
cloth  of  the  first  quality,  and  a  certain  less  snm 
for  one  of  the  second  quality,  does  not  cover 
cases  where  poor  yarn  makes  the  cloth  of  sec- 
ond quality,  and  hence  is  not  repugnant  to  St 
1894,  c.  S  66,  limiting  an  agreement  fOr 
fines  between  manufacturers  and  employfis  to 
fines  for  imperfections  in  their  work. 

3.  Under  St  1804.  c.  508,  I  B5,  prohibiting 
the  imposition  of  a  fine  on  a  weaver,  nnless  the 
amount  thereof  be  agreed  on  between  him  and 
the  master,  an  agreement  to  pay  for  weaving  a 

fiiece  of  cloth  according  to  firat  or  second  qnai- 
ty,  as  fixed  by  the  manufacturer's  superintend- 
ent, is  not  invalid  failure  to  determine  what 
constitutes  first  or  second  quality,  though  the 
servant  himself  be  unaware  of  the  difference, 
since  the  superintendent  cannot  make  an  ar- 
bitrary classification,  but  must  abide  by  the 
standards  in  vogue  in  the  market  for  which  the 
goods  are  made. 

4.  Under  said  provisions  a  weaver  may,  by 
acquiescence  in  similar  conduct,  expressly 
agree  that  where  he  is  paid  in  full  for  one 
week's  work,  fines  for  imperfectkms  in  the 
work  of  that  week  may  be  deducted  from  the 
succeeding  week's  wages. 

5.  An  agreement  between  a  mannfactarer 
and  an  employ^  that  the  weekly  payment  ot 
wages  shall  be  provisional,  and  that  fines  due 
for  any  week  shall  be  deducted  from  the  wages 
of  the  week  following,  is  not  r^nniant  to  St 
1894,  c.  608,  S  61,  requiring  mannfaeturers  to 
pay  their  employes  weekly, 

6.  A  fine  incurred  by  a  weaver  under  St 
1894,  c.  608,  S  55,  authorising  fines  for  imper- 
fections in  work  where  agreed  on,  may  be  set 
off  against  his  clidm  for  wages. 

Appeal  from  sup^or  court  Bristol  county. 

Action  by  Jane  Gallagher  against  the 
Hathaway  Manufacturing  Company  for 
wages.  There  was  a  finding  for  defendant 
and  plaintiff  excepted  and  appealed.  Exc^ 
tlons  overruled,  and  appeal  dismissed. 

When  plaintiff  went  to  work  for  defend- 
ant &nd  prior  thereto,  there  was  posted  in  a 
conspicuous  place  in  the  room  In  which  she 
was  emfdoyed  a  notice  specifying  the  wages 
to  be  paid  for  weaving  described  styles  of 
cloth  of  first  quality,  and  the  wages  for  weav- 
ing the  same  styles  of  second  quality,— the 
quality  to  be  determined  by  defendant's  soper- 
Intendent— wbich  notice  stated  with  tlie  de- 
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tall  required  by  law  the  different  Mnds  of 
cloth  to  be  woven,  and  the  different  rates  of 
compensation  to  be  paid  therefor.  It  was  the 
manufacturer's  custom  to  pay  wages  as  for 
first  quality  work,  and,  If  any  of  It  was  found 
to  be  of  second  quality,  to  deduct  the  differ- 
ence from  the  ftucceedlng  week's  wages. 
Plaintiff  was  aware  of  this  when  she  accepted 
employment. 

J.  W.  Onmmlngs,  B.  Hlgginaon.  and  O.  B. 
Gnmmlngs,  for  appellant  Crapo,  Clifford  & 
dlflord,  for  appdlee. 

HOLMES,  J.  In  this  case,  since  It  was  be- 
fore the  court  upon  an  agreed  statement  of 
facts  (169  Mass.  578,  48  N.  B.  814),  there  has 
been  a  trial,  and  the  Judge  has  found  that 
the  plaintiff  contracted  to  work  for  the  de- 
fendant upon  the  terms  of  a  written  notice 
by  which  the  plaintiff  was  to  be  paid  a  cer- 
tain sum  for  wearing  a  described  "cut"  of 
doth  of  the  first  quality,  and  half  tne  amount 
for  a  cnt  of  the  second  quality;  the  quality 
to  be  determined  by  the  defendant's  superin- 
tendent. The  plaintiff  wove  a  cut  which  was 
of  the  second  quality,  and  which  was  deter- 
mined to  be  BO  by  the  superintendent.  The 
difference  in  the  pay  was  deducted  from  her 
next  week's  wages,  and  she  brings  this  suit 
to  recover  tiie  amount  The  ju^e  who  tried 
the  case  found  for  the  defendant  subject  to 
the  facts  stated  by  him,  and  the  plalutUE  ex- 
cepted and  appealed. 

Both  parties  Intended  to  produce  only  work 
of  the  first  quality,  and  it  Is  found  that  the 
difference  of  amount  in  the  stipulated  pay- 
ments was  a  fine.  It  is  found  that  this  dif- 
ference was  commonly  known  as  a  "fine," 
and -that  the  plaintiff  understood  the  agree- 
ment, although  i^e  did  not  know  what  de- 
fects would  constitute  second  quality  work; 
and  therefore  we  feel  bound  to  assume, 
against  a  part  of  the  argument  for  the  plain- 
tiff, that  her  contract  was  an  agreement  up- 
on the  amount  of  the  fine,  within  St  18d4,  c 
608,  8  55,  snbject  only  to  the  question  wheth- 
er the  amount  was  fixed  definitely  enough  to 
satisfy  the  act. 

It  is  suggested,  but  to  not  much  pressed,  that 
the  agreement  covers  cases  where  the  cloth 
Is  of  second  quality  because  of  the  poor  quali- 
ty of  the  yam,  or  oOier  cause  not  an  Imper- 
fection In  the  weaver'a  own  wortc  to  which 
last  fines  are  limited  by  the  section  cited. 
Bat  we  think  that  the  agreement  must  be  coa- 
Btrned  with  the  law,  and  taken  to  refer  on^ 
to  a  difference  of  quality  for  whlfA  the  plain- 
tiff was  responsible. 

The  more  serious  objection  Is  that  the  stand- 
ard of  first  and  second  qnallty  might  not  be 
constant  that  It  Is  determined  by  the  market 
and  that  the  result  Is  tba  same  to  the  weaver 
whether  the  fine  Is  left  In  terms  to  vary,  or  is 
kept  nominally  the  sune,  but  is  Imposed  by  a 
measure  which  varies  from  time  to  time.  It 
Is  a  well-known  device  of  dealers,  who  do  not 
want  to  say  they  change  the  price  of  a  liquid, 


to  change  the  size  of  the  receptacle,  while 
keeping  the  old  name  of  "quart"  "pint,"  or 
"glass."  But  it  la  not  argued  that  the  super- 
intendent may  determine  the  quality  arbi- 
trarily. Both  sld^  agree  that  his  determina- 
tion must  be  reasonable.  The  plaintiff  puts 
this  part  of  her  case  on  the  oscillations  of 
the  market— the  changes  In  grading  which 
may  be  necessary  in  order  to  get  customers. 
Taking  the  argum^t  as  thus  limited,  we  can- 
not say  that  the  agreement  Is  not  reasonably 
certain.  The  very  section  relied  on  seems  to 
contemplate  a  fine  as  determined  by  "the  sys- 
tem of  grading  their  work  •  •  •  used  by 
manufacturers."  No  mode  of  determination 
can  give  a  changeless  result.  All  things 
change,— the  dollars  as  well  as  others.  If  we 
accept  the  principle  of  the  plaintlfrs  argu- 
ment. It  still  IB  a  question  of  degree  whether 
the  certainty  Is  sufficient.  We  should  sup- 
pose, and,  30  far  as  anything  goes  which  Is 
disclosed,  we  must  assume,  on  the  finding  for 
the  defendant,  that  the  difference  between 
the  first  and  second  quality  of  a  given  kind  of 
cloth  in  a  given  market  would  be  a  tolerably 
permanent  as  well  as  certain  criterion.  Wheth- 
er the  plaintiff  knew  in  what  the  difference 
consisted  Is  immaterial,  so  long  as  the  super- 
intendent in  Judging,  was  bound  to  refer  to 
external  standards,  and  could  not  decide  by 
his  own  whim.  It  la  not  argued  that  the  fine 
must  be  agreed  on  separately  in  each  particu- 
lar case.  The  language  of  the  statute  implies. 
In  accordance  with  good  sense,  that  the  agree- 
ment should  precede  the  Imposition  of  the 
fine.  If  so,  it  naturally  would  be  a  general 
agreement  in  advance. 

At  the  end  of  the  week  when  the  work  In 
question  was  done,  the  plaintiff  received  full 
pay  as  for  first-class  work,  and  the  sum  in 
question  was  deducted  from  the  next  week's 
wages.  This  was  due  to  the  impossibility  of 
the  superintendent's  personally  examining  all 
the  work  during  the  week,  and  was  In  accord- 
ance with  the  previous  practice  between  the 
plaintiff  and  the  defendant  The  court  found 
that  the  plaintiff,  by  implication,  agreed  that 
the  first  payment  was  provisional,  and  that 
such  overpayment  as  this  might  be  withheld 
the  next  week.  It  Is  urged  that  If  the  plain- 
tiff could  make  such  an  agreement,  at  least  it 
should  have  been  expressed.  The  agreement 
found  by  the  court  Is  express,  none  the  less 
that  It  was  expressed  by  conduct  and  not  by 
words.  It  was  not  Implied  In  the  sense  that 
It  was  a  legal  fiction,  such  as  often  has  beoi 
set  up  In  order  to  bring  a  cause  of  action 
within  the  sphere  of  assumpsit  or  debt  Apart 
from  statute,  it  does  not  matter  what  mode  of 
expression  Is  used,  and  there  Is  no  statute 
about  It. 

It  Is  argued  also  that  such  an  agreement 
however  made.  Is  contrary  to  St  1894,  c.  60S. 
{  61,  requiring  mannfactnrlng  corporations, 
and  some  othws,  "to  pay  weekly  each  em- 
ploye engaged  in  Its  business  the  wages  earn- 
ed by  such  empl<^6  to  within  six  days  of  ^e 
date  of  such  payment"  We  do  not  perceive 
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how.  The  plalntlfl  bas  been  an  that  la 
due  to  her.  She  was  overpaid  one  week,  and 
was  bound  to  repay  tbe  amount  We  see 
nothing  to  prerent  her  agreeing  that  anch 
an  OTerpayment  ghonld  go  into  a  mntoal  ac- 
count for  the  next  week,  and  reduce  the  sum 
4ue.  It  surely  would  not  encounter  either  the 
word!  or  spirit  ot  the  law  If  an  employer 
should  lend  bla  wozlmian  numey  to  be  aet 
against  hla  next  week's  wages.  If  ttie  fine 
waa  lawful,  as  we  bare  decided  that  It  was, 
the  payment  of  It  might  be  arranged  for  In 
the  same  way. 

Aa  the  fine  went  Into  a  mntoal  aecoont  or 
dlnarlly  the  claim  could  be  proved  under  a 
general  denial,  as  the  plalDtUTt  real  cause  of 
action.  If  any,  waa  only  for  the  balance.  The 
difference  between  a  mutual  account  and  a 
statutory  aet-off  has  been  pointed  out  hereto- 
fore. Ooldtbwalt  V.  Day,  149  Mass.  165,  1B7, 
21  N.  SL  359;  Dewing  v.  Dewbig,  165  Mass. 
230.  231,  42  N.  B.  1128.  The  only  obJecUon 
which  can  be  urged  to  the  application  of  this 
Strlndple  to  tne  present  case  Is  that  at  the 
time  of  the  deduction  the  superlntendoit,  In 
person,  had  not  passed  upon  the  plaintiff's 
wwk.  It  might  be  urged,  by  an  extreme  tech- 
nicality,  ttat  although  to  fact  there  had  been 
an  overpaymait,  whldi  tike  nJalntiff  would  be 
bound  to  refund,  and  which  she  had  agreed 
to  have  charged  against  her  wages,  yet  the 
occasion  for  brhiglng  It  Into  the  account  did 
not  arise  niUil  the  supalntendent  had  given 
his  Judgment  This  would  be  a  very  tech- 
nical and  strict  application  of  the  law  in  a 
case  like  this,  where  the  examination  by  the 
snperintendent  was  delayed  only  because, 
when  his  ^ent  pcdnted  out  the  defects  to  the 
plaintiff,  she  said  nothing,  and  made  no  ccnn- 
plalnt  unto  tiie  amount  of  the  fine  was  with- 
held. But  it  is  nnnecessary  to  pass  up<m  the 
point  since  it  Is  enough  to  say  that  if  the 
Judge  was  not  wananted  In  finding  for  the 
defendant  Irrespective  ot  the  declaraHon  In 
set-off,  then  the  defendant  was  entitled  to 
recover  In  set-off,  and.  one  way  or  the  other, 
Is  Kitltled  to  judgment 

Ezceptiona  overruled.  Appeal  dismissed. 


(in  Han.  244) 

RILEY  T.  LALLT. 
(Supreme  Judicial  Conrt  of  Massachnsetti. 
Middlesex.   Nor.  28.  1898.) 
Tknakt— ExpotaiOB— Etidbnob. 
There  is  not  sufficient  evidence  to  show  ex- 
pulsion of  tenant  by  the  landlord  from  part  of 
the  premises,  with  the  lotentioD  of  depriving 
the  tenant  of  the  enjoyment  of  the  same,  to 
which  the  tenant  rielded,  and  in  consequence 
abandoned  possession  of  the  premises,  where 
there  Is  testimony  merely  that  some  one  bar- 
red the  cellar  door  at  the  foot  of  the  bullihead, 
and  that  the  landlord  refused  to  open  it  with- 
out a  certain  payment  and  nothing  from  which 
it  could  in  any  way  be  inferred  that  the  tenant 
abandoned  the  premises  because  of  the  barriBg 
of  the  door,  except  the  testimony  of  a  person 
that  the  landlord  came  to  him  when  he  waa 
movli^  the  tenant  out  snd  said  the  cellar  door 
was  cjten. 


Exceptions  from  superior  court,  Middlesex 
county:  Edgar  J.  Sl^rman,  Judge. 

AcOtm  by  BUey  against  Lally  for  Illegal 
eviction  from  leased  premises.  Verdict  was 
directed  for  defendant  and  plaintiff  exceipn. 
Exceptions  overruled. 

J.  F.  Manning,  for  plalntlfl.  B.  D.  O'Oon- 
nell  and  D.  J.  Murphy,  toe  defendant 

FIEXD.  a  J.  These  exceptions  are  almost 
nnlntelliglble.  They  recite  that  the  pleadings 
may  be  referred  to.  The  defendant  It  seems 
from  the  pleadings,  let  a  certain  store,  and 
the  cellar  under  It  to  one  Jolm  Lamb,  by  an 
Indenture  of  lease,  for  the  term  of  three  years 
from  June  1,  1894.  The  lease  provided  that 
the  lessee  should  not  "permit  any  other  per- 
son or  persons  to  occupy  or  improve  the  same 
[the  premises],  or  make  or  suffer  to  be  made 
any  alteration  therein,  but  with  tiie  approba- 
tion ol  the  lessor  thereto  In  writing  having 
been  first  obUlned."  It  Is  alleged  that  John 
Lamb,  by  an  todentnre,  assigned  this  lease  to 
the  plaintiff,  which  assignment  was  assented 
to  In  writing  by  the  defendant  The  excep- 
tions recite  that  this  lease  and  assignment 
with  the  written  assent  of  the  defendant 
thereto,  were  put  In  evidence.  The  plaintiff 
also  introduced  certain  oral  evidwce,  and, 
when  she  rested,  on  motion  of  the  defendant's 
counsel  the  court  directed  the  jury  to  return 
a  verdict  for  the  defendant  The  court  to  ito 
discretion,  could  at  this  stage  of  the  case  en- 
tertain anch  a  motion.  The  declaration  al- 
lied that  on  Angnst  6,  1894,  the  plaintiff 
"took  lawful  possession  of  the  premises  nam- 
ed to  said  lease,  and  assignment  by  virtue 
thereof,  and  held  peaceable  and  quiet 
Bion  of  said  premises  until  on  or  about  Sep- 
tember 7,  A.  D.  1894,  when  she  was  unlaw- 
fully and  without  right  evicted  from  all  parts 
of  said  pranlses  tor  the  space  of  about  three 
days  by  the  said  defendant  or  by  his  authori- 
ty, connivance,  and  consent;  and,  further,  the 
plaintiff  says  that  from  on  or  about  the  said 
7th  day  of  September,  A.  D.  1894,  the  said 
defendant  ousted  and  evicted  her,  unlawfully 
and  without  right  from  the  cellar  named  in 
said  lease  and  assignment  and  illegally  de- 
prived her  of  the  peaceable  and  qnlet  enjoy- 
ment of  said  cellar  (and  broke  his  Implied 
covenant  for  the  same)  for  a  long  space  of 
time  thereafter,  to  her  great  damage  and  In- 
jury. And  the  plaintiff  further  says  that  lu 
consequence  of  said  Illegal  evlcticm  and  deprl* 
vatlon  by  the  said  defendant  she  was  forced 
and  compelled  to  abandon  her  tenancy  under 
said  lease,  and  that  she  did  abandon  the  same, 
In  consequence  of  the  said  illegal  acts  of  the 
defendant  to  her  great  damage  and  injury." 
It  seems  that  the  store  above  the  cellar  was 
dosed  by  somebody  from  Wednesdsy  to  Sat- 
urday, after  the  assignment  of  the  lease,  and 
that  the  door  to  the  cellar  from  the  bulkhead 
on  the  outside  of  the  premises  was  fastened 
at  or  about  the  same  time  by  a  bar  on  the 
inside,  and  remained  fastened  for  a  longer 
period  of  tlm&  It  Is  assumed  to  the  brief  of 
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tbe  plaintiff's  counsel  tbat  the  plaintiff  could 
not  get  Into  the  cellar  from  the  store  except 
by  going  outside  and  down  this  bulkhead 
through  this  door,  but  the  exceptions  do  not 
distinctly  show  this.  There  Is  no  evidence 
that  the  defendant  dosed  the  store,  as  dis- 
tinguished from  the  cellar.  The  evidence  is 
tbat  he  refused  to  open  the  cellar  door  at  the 
foot  of  the  bulkhead;  that  he  said  be  would 
not  open  it  until  he  got  $300.  The  conclusion 
of  the  exceptions  Is  as  follows:  "  *Q.  (to  John 
A.  Carroll)  by  Mr.  Manning:  Did  yon  hear 
Mr.  Michael  Lally  say  anything  about  It?  A. 
Tbe  last  Saturday  we  were  moving  out,  be 
come  to  me  and  told  me  that  his  cellar  door 
was  open,  If  Mr.  Lamb  wanted  to  use  It  I 
told  him  I  had  nothing  to  do  with  It'  The 
bulkhead  was  open,  but  the  door  at  the  foot 
of  tbe  stairs  was  dosed  and  fastened.  Mr. 
Lamb  testlfled  that  he  never  received  any  key 
to  this  door  from  Mr.  Lally,  or  anybody  rep- 
resenting him,  and  It  was  always  open  before 
the  date  they  say  It  was  dosed.  Neither  Mr. 
Lamb  nor  Mrs.  Riley  saw  Mr.  Lally  dose  the 
door  or  fasten  It.  and  don't  know  who  did 
fasten  It.  No  Issue  is  raised  as  to  the  Inside 
cdlar  door,  or  the  entrance  to  the  store  from 
the  street  upstairs."  No  evidence  Is  redted 
that  the  plaintiff  abandoned  the  poBsession  by 
reason  of  the  cellar  door  being  barred,  unless 
that  Is  to  be  Inferred  from  the  testimony  of 
Mr.  Carroll  above  stated;  and  we  think  that 
this  testimony  Is  not  suffident  to  support  such 
an  Inference.  We  are  of  opinion  that  on  tbe 
evidence  redted  In  the  exceptions.  It  does  not 
appear  that  the  ruling  of  the  court  was 
wrong.  There  Is  not  sufficient  evidence  redt* 
ed  to  show  an  expulsion  of  the  tenant  by  the 
landlord  from  a  part  of  the  premises,  done 
with  the  Intention  of  depriving  the  tenant  of 
flie  enjoyment  of  such  part  to  which  the 
tenant  yielded,  and  In  consequence  of  which 
ahe  abandoned  posMsalon  of  the  premises. 
See  Bartlett  v.  Farrlngton,  120  Maaa.  284 
BzceptiODS  overruled. 


UBMOBAKDUM  DECISIONS. 


ANDERSON,  Appellant  v.  DICKINSON,  Re- 
mondent.  (Conrt  of  Appeala  of  New  York.  Nov. 
22,  1898.)  F.  D.  Wnght,  for  appellant.  Her- 
bert Green,  for  reeponoent  No  opinion.  Order 
affirmed,  and  jadgment  absolute  ordered  (or  de- 
fendant on  the  stipulation,  with  costs,  on  opin- 
ion  below.  88  Hun.  ei4.  34  N.  Y.  Snpp.  610. 
AO  concur,  exc^  HAIOHT,  J.,  not  sitting. 


BAKBR  et  aU  Appellants^  v.  BAKER  et  al., 
Respoodents.  (Court  of  Ai^als  of  New  York. 
Oct  11»  1808.)  Motion  to  diatnln  an  appeal 
fKun  a  Judgment  of  the  appellate  division  of  the 
supreme  court  In  tbe  Second  judicial  department 
entered  June  10,  1807  (18  App.  Div.  lS9,  45  N. 
Y.  Sun>.  870),  reversing  an  mterlocutory  judg- 


ment  ot  partition  and  sale  and  dismlsilog  the 
complaint  The  motion  was  made  upon  the 
grounds  that  the  parties  interested  have  consent- 
ed to  a  dismisBal,  and  that  a  dedrion  of  tbe  ap- 

StaX  coold  have  no  practical  effect.    Charles  H. 
tis,  for  the  motion.   No  oi^nion.  Appeal  dis- 
miased,  without  oostSw 


BARKER,  Respondent  v.  CUNARD  S.  S. 
CO..  Limited,  Appellant.  (Court  of  Appeals  of 
New  York.  Nov.  22,  18980  Joseph  Kling  and 
William  M.  Ivins,  for  appellant.  Franklin  Pierce 
and  Abraham  Gruber,  for  rei^ndent  No  opla.- 
ion.  Judgment  and  order  affirmed,  with  costs. 
Ail  concur,  except  PARKER.  C.  J.,  not  letting. 
See  91  Hua,  m  SO  N.  T.  Snpp.  WO. 


BARROWS,  Respondent  v.  NETW  YORK 
CENT.  &  H.  R.  R,  CO.,  Appellant.  (Court  at 
AppeaUof  New  York.  Oct  4, 1898.)  (jharlesA. 
Pooley,  for  oppeUant.  Frank  C.  Ferguson,  for 
re^ndeut  No  t^iiolon.  Judgment  affirmed, 
wiOi  costs.  All  concur,  except  O'BBIBN,  J., 
absent  See  IS  Misc.  Rep.  780,  38  N.  Y.  Snn^ 
112L 


BINGHAMTON  TRUST  CO..  Appellant  v. 
WESTON  et  at.  Respondents.  (Court  of  Ap- 
peals of  New  York.  Nov.  22,  1808.)  C.  S.  Cary, 
for  appellant    J.  H.  Waring,  for  rnqnndents. 

No  opinion.  Judgment  afflnned,  with  costs.  AU 
concur,  except  GRAY  and  O'BRIEN,  JJ.,  dla- 
senting.  See  90  Hun,  605,  85  N.  Y.  Supp.  1103. 


BRIEL,  Respondent,  v.  CITY  OP  BUFFALO, 
Appellant.  ((3ourt  of  Appeals  of  New  York. 
Oct  4,  1898.)  W.  H.  Cuddeback  and  O.  V.  Nei- 
lany,  fofr  aroellant.  Wallace  Thayer,  for  re- 
spondent. No  oi»nion.  Order  and  judgment  af- 
firmed, with  costs.  All  concur,  exc^  O'BRIEN, 
J.,  absent  See  90  Hun,  98,  SB  N.  Y.  Supp.  359. 

BUFFALO  CEMENT  CO.,  Limited,  Appel- 
lant V.  McNAUUHTON  et  al..  Respondents. 
(Court  of  Aw>eala  of  New  York.  Oct.  4.  189a) 
George  C.  Miller,  for  appellant  William  B. 
Hoyt,  for  reqwndeats.  No  opinion.  Judgment 
affirmed  on  opinion  below,  wilJi  costs.  10  HDD, 
74,  35  N.  Y.  Supp.  453.    All  concur. 

CALLAHAN,  Respondent,  v.  CROW,  AppeX- 
lant.  (Conrt  of  Appeals  of  New  York.  Nov.  22, 
18880  Franklin  faeo-tm  appellant  C.  N.  Bo- 
vee.  Jr.,  and  John  HcO.  Ooooale,  for  respondent. 
No  opioion.  Jadgment  and  order  affirmed,  with 
coats.  AU  concur,  except  PARKER.  C.  J.,  not 
sitting.  Bee  01  Hun,  SM.  86  N.  Y.  Shpp.  W. 

CLARK,  Respondent  v.  NATIONAL  SHOE 
ft  LEATHER  BANK  OP  CITY  OF  NEW 
YORK,  Appellant  (Court  of  Appeals  of  New 
York.  Nov.  29,  1898.)  Motion  to  dismiss  an  ap- 
peai  from  a  judgment  of  the  appellate  division  of 
the  supreme  court  In  the  Second  judicial  depart- 
ment entered  July  16,  1898  (32  App.  Dir.  316, 
52  N.  Y.  SuR).  1064),  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  the  decision  of 
the  court  at  a  trial  term,  a  jury  having  tieen 
waived.  The  motloii  was  made  upon  the  gronnd 
that  the  judgment  Is  not  sppealable  under  sec- 
tions 190,  191,  Code  Civ.  Proc.;  that  no  ques- 
tion of  law  is  mvolTed;  that  the  findings  of  fact 
were  unanimously  approved  by  tbe  appellate  di- 
vision; and  that  the  apoeal  has  not  been  allow- 
ed by  the  appellate  division  or  a  judge  of  the 
court  (rf  appeals.  O.  B.  Gould,  for  the  motion. 
Putney  ft  Bishop,  opposed.  No  i^ilniott.  Ifo- 
tion  denied,  with  costs. 
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DAVIS,  Respondent,  t.  GRAND  RAPIDS 
FIRE  INS.  00.,  .dipeilant.  (Ooort  of  Appeals 
ot  New  York.  Oct.  25,  1898.)  Adelbert  Moot, 
for  ai^llant.  Moses  Shite,  for  respondent.  No 
opioion.  Judgment  afBrmed,  with  costs.  All 
concur.  See  IS  Misc.  Bep.  263,  36  N.  Y.  Snpp. 
792. 


DAVIS,  Respondent,  t.  HILTON  BRIDOB 
CONST.  CO.,  Appellant.  (Court  of  Ajipeals  of 
New  York.  Nov.  22,  1898.i  Chajlea  8.  Baker, 
for  appellant.  Geoige  D.  Becd,  for  re^ndent. 
No  opinion.  Jodgment  afOrmed,  with  costs.  AD 
GoncoT.  See  2  App.  Dir.  615,  S7  N.  Z.  Snpp. 
1145. 


DE  LOGE,  Re^ndent,  t.  NEW  YORK 
CENT.  &  H.  R.  E.  CO..  Appellant.  (Court  of 
Appeals  of  New  York.  Oct.  25,  1898.)  Purcell, 
Walker  &  Buma,  for  aK>ellant  Smith  &  Smith, 
for  respondent.  Judgment  and  order  affirmed, 
with  costB.  All  concur,  except  O'BRIEN,  J., 
not  TOting,  and  MARTIN,  J.,  not  sitting.  Bee 
92  Hun.  149,  86  N.  T.  Soppy  697. 


DB  VAN.  Respondent,  t.  COMMERCIAL 
TRAVELERS'  MUT.  AGO.  ASS'N  OF  AMER- 
ICA, Aroellant.  (Court  of  Aweals  of  New 
York.  Not.  22,  1898.)  M.  W.  Van  Auken,  for 
ai^llant  S.  M.  Lindsley,  for  recpondent.  No 
(pinion.  Judgment  and  order  affirmed,  with 
coets.  All  Goncor.  See  92  Hon,  256,  36  N.  Y. 
Snpp.  931. 


DOHN,  Respondent,  t.  DAWSON  et  al.,  Ap- 
pellants. (Court  of  Appeals  of  New  York.  Oct. 
25,  1898.)  Charles  M.  Earle,  for  a{q)^ant8. 
Edward  J.  McQnire,  for  re^odent.  No  otrinion. 
Judgment  and  order  afBrmed,  with  costs.  All 
concur,  excQ>t  PARKER,  C.  J.,  not  sitting. 
See  90  Han,  271,  86  N.  X.  Snpp.  96^ 

DUPPUS,  Rearondent,  v.  SCHWINGBR  et 
al..  Appellants.  (Court  of  Appeals  of  New  York. 
Oct  25,  1898.)  GeoKe  W.  Cothran,  for  appel- 
lants. Walter  S.  MacGregor,  for  reqxKident. 
No  <^nSon.  Judgment  affirmed,  with  costs.  All 
concur,  except  MABTIN  and  VANN,  JJ..  not 
rittlng.  See%S  Hon,  70,86  N.  Y.  Supp.  A 

DUTTON,  AppeUant,  t.  SMITH  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
Oct.  11,  1868.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  appellate  division  of  the 
supreme  conrt  in  the  Second  judicial  department, 
entered  January  6,  1898  (23  App.  Div.  188,  60 
N.  Y.  Supp.  784),  affirming  a  judgment  In  favor 
of  defendants  entered  upon  a  decision  of  the 
conrt  on  trial  at  special  term.  Tlie  motion  was 
made  upon  the  grounds  that  the  aimellate  dl- 
vMon  unanimously  decided  that  the  findings  of 
fact  are  supported  by  evidence;  that  no  ques- 
tions of  law  are  raised  by  the  appeal  which  can 
be  reviewed  by  the  court  of  appeals;  and  that 
the  exceptions  are  frivolous.  Omber  &  Bo- 
nynge,  for  the  motion.  Henry  Daily,  Jr.,  op- 
posed. No  opinion.  Appeal  dismissed,  with  cosbb 

EARLE,  Respondent,  v.  ROBINSON  et  al.. 
Appellants.  (Court  of  Appeals  of  New  York. 
Oct.  26,  1896.)  George  M.  Pinney,  Jr„  and 
Aaron  0.  Thayer,  for  appellants.  A.  J.  Gntten- 
hoefer  and  David  Gerbnr,  for  respondent.  No 
opinion.  Judgment  affirmed,  with  costs,  on  opin- 
ion below.  91  Hun,  363,  36  N.  Y.  Supp.  178. 
AU  wmcur»  except  PARKER,  a  J.,  not  sitting. 


FERGUSON,  Appellant,  t.  BRUCKMAN  et 
tlx.,  Respondents.  (Court  of  Appeals  of  New 
York.  Oct.  25,  1898.)  Motion  to  dismiss  an  ap- 
peal from  a  judgment  of  the  appellate  divinon 
of  the  supreme  court  in  the  Second  judicial  de- 
partment, entered  April  1,  1898  (26  App.  Div. 
628,  51  N,  Y.  Supp.  1141;  18  App.  Div.  358,  46 
N.  Y.  Supp.  23),  modifying,  and,  as  modified,  af- 
firming, a  judgment  in  an  action  ioe  an  account- 
ing between  partners  entered  upon  the  report  of 
a  referee;  also  an  Appeal  from  an  order  of  the 
same  appellate  division,  entered  July  7,  1897, 
modifying  an  order  of  special  term  racating  a 
previous  judgment  in  the  same  action  -and  di- 
recting a  new  trial  before  another  referee.  Sid- 
ney v.  Lowell,  for  the  motion.  Josiah  T.  Ma- 
rean,  opposed.  Mo  opinion.  Motion  denied,  with 
costs. 


FIRST  NAT.  BANK  OP  OHAMPLAIN,  Ap- 
pellant, V.  WOOD  et  al.,  Respondents.  (Conrt 
of  Appeals  of  New  York.  Nov.  ^1898.)  Roy- 
al Corbin,  for  appellant  G.  H.  Beckwith,  for 
respondents.  No  opinion.  Judemeut  affirmed, 
with  costs.  AU  concur.  See  86  Hun,  491,  33  N. 
Y.  Snpp.  777. 


FOX,  Appenant,  v.  RURAL  HOME  00., 
Lhnited,  RespondenL  (Court  of  Appeals  of  New 
York.  Oct  25,  1898.)  Herbert  H.  Walker,  for 
appellant  C.  A.  de  GersdorfE  and  Charles 
Steele,  for  respondent  No  opinion.  Order  af- 
firmed, and  judgment  absolute  ordered  for  the 
defendant  on  the  stipulation,  with  «>st8,  on  q^n- 
ioa  below.  90  Hnn,  866,  36  N.  Y.  Snppw  S96L 
AU  concor. 


FRANKLIN  NAT.  BANK  OP  C!ITY  OP 
NEW  YORK,  Respondent  v.  NEWCOMBB  et 
aL,  Awellants.  (Court  of  anpeals  of  New  Yo^ 
Not.  22,  1898.)  Treadwell  CieTeland,  for  appd- 
lants.  Philip  Carpenter  and  Jonathan  C.  Boss, 
for  rMpondent  No  opinion.  Judgment  and  or- 
der affinned,  with  costs,  on  opinion  below.  1 
App.  Dir.        87  N.  Y.  Snpp.  ^L  AU  concur. 


FRANKLIN  BANK-NOTE  CO.,  Respondent 
V.  MACKEY,  Amellant  (Court  of  Aweals  of 
New  York.  Oct.  11,  189&)  No  opinion.  Mo- 
tion for  reargnment  granted.  Bee  155  X.  Y.  6%, 
50  N.  B.  1117;  61  N.  B.  178. 

In  re  GIBSON'S  WILL.  (Court  of  Appeals 
of  New  York.  Oct  26,  1898.),  Mead  &  Strana- 
han,  for  appellant  James  0.  Smltii,  for  re- 

rndents  James  M.  Smith  and  others.  Walter 
Knapp,  for  respondent  Louis  H.  Oibson.  D. 
G.  Lapham,  for  respondent  Josephine  B.  Gibson. 
Wynkoop  ec  Rice,  for  respondents  Livingston 
LaJislng  and  others.  Frank  H.  Hamlin,  for  re- 
spondents Catherine  O.  Lansing  and  others. 
John  A.  Barhlte,  for  respondents  Ridiard  B. 
Gibson  and  otliers.  Henry  H.  Man,  for  respond- 
ents William  Watts  Sherman  and  others.  No 
opinion.  Order  affirmed,  with  costs,  on  the 
ground  that  this  case  is  governed  by  the  decision 
in  the  Seaman  Case,  147  N.  X.  69.  41  N.  B.  401, 
The  amendment  to  the  transfer  act  (chapter  284, 
Laws  1897)  did  not  operate  to  so  change  it  as  to 
warrant  the  giving  now  of  a  different  construc- 
tion. All  concur.  See  6S  N.  Y.  Sum).  1104. 

GILBEStT  et  al..  ReqiondentB,  t.  WARBEN 
et  al..  Appellants,  (Court  of  Appeals  of  New 

York.  June  JM,  1898.)  Motion  to  dismiss  an 
appeal  from  an  order  of  the  appellate  division  of 
the  supreme  court  in  the  First  judidal  depart- 
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ment  made  April  22,  1888  (28  App.  Dir.  630, 
52  N.  T.  Supp.  1142),  afflnning  an  order  of  spe- 
cial term  granting  an  order  for  discoTer;.  The 
motion  was  made  upon  the  groand  that  the  or- 
der waa  not  appealable,  nnder  section  100,  Code 
OIt.  Proc.  TSler  &  Durand,  for  the  motion. 
Warren,  Boothby  &  Warren,  opnosed.  No  opin- 
ion. Appeal  dlsmiBsed,  with  coais,  and  f  10  costs 
of  motu>n. 


HACKETT  et  al..  Appellants,  t.  CAMP- 
BELL et  al.,  Kespondents.  (Court  of  Api>eals  of 
New  Yorfe.  Not.  29.  1898.)  Motion  to  prefer 
an  ai^>eal  from  a  jadgment  of  the  appellate  dl- 
viflion  of  the  supreme  court  In  the  Second  ju- 
dicial demrtmeBt,  entered  December  14,  1^6 
(10  App.  DiT.  523,  42  N.  T.  Supp.  47).  affirminj? 
a  judgment  entered  upon  a  decision  of  the  court 
OD  trial  at  special  term.  The  motion  was  made 
upon  Hie  groand  tiiat,  since  the  appeal  was  tak- 
en, one  of  tlie  appellants  has  died,  and  that  the 
appeal  was  entitled  to  a  preference,  imder  sub- 
division 4,  8  791.  Code  Civ.  Proc.  K.  E.  A:  A. 
J.  Prime,  for  the  motion.  No  opinion.  Motion 
denied,  npon  the  aathoiitr  of  Oolton  T.  Railroad 
Co.,  IKl  N.  T.  266,  45  N.  E.  546,  without  costs. 


HALL,  Bespondent,  t.  HEBTER  BBOS., 
Appellant  (Court  of  Appeals  of  New  York. 
Nov.  22,  1888.)  Julius  H.  Seymour,  for  appel- 
lant, C.  N,  Bovee,  Jr.,  for  respondent.  No 
opinion.  Judgment  and  order  affirmed,  with 
costs,  on  opin&tn  below.  90  Hun,  280,  35  N.  Y. 
Snpp.  76a  All  concur,  except  PABKEB,  O.  J., 
not  dttins. 


HENRIQUES  et  al..  Appellants,  v.  MIRIAM 
OSBORN  IIEMORIAL  HOMB  ASS'N,  Re- 
spondent, et  al  SAME,  Appellants,  v.  TALE 
UNIVERSITY,  Respondent,  et  aL  (Court  of 
Appeals  of  New  York.  Oct.  XL  1896.)  Mo- 
tions to  dismiss  appeals  from  final  Jud^ents  of 
the  appellate  division  of  the  supreme  court  in 
the  First  judidal  department,  rendered  at  the 
April  term,  1896  (28  App.  Div.  854.  51  N.  Y. 
Supp.  281;  23  App.  Div.  625,  51  N.  Y.  Sapp. 
1143),  afflrming  judgments  of  the  special  term 
sustaining  demurrers  to  relies  to  affirmative 
defenses  coiitained  in  the  uswenL  on  the  ground 
that  the  appeals  are  frivolous  ana  rexatious,  the 
complaint  having  been  previously  dismissed  as 
to  the  defendant  trustee.  See  Henriqnes  v. 
SterHng,  158  N.  Y.  684,  50  N.  E.  IIIS.  Joserii 
H.  Choate  and  Thomas  G.  Shearman,  for  the 
motion.  McCurdy  &  Yard,  opposed.  Ko  opin- 
ion. Appetls  dismissed,  with  costs. 

HOLLINQSWORTH,  Respondent,  v.  LONG 
ISLAND  R.  CO.,  Appellant  (Court  of  Appeals 
of  New  York.  Oct  4,  1888.)  William  J.  Kelly, 
for  ai^liant  Augustus  N.  Weller  and  Jacob 
Fromme,  for  respondent  No  <^ilnion.  Judg- 
ment affirmed,  with  costs.  AD  concur,  except 
O'BRIEN,      absent  See  91  Hun,  641,  86  N. 

Y.  Supp.  ma. 

H0NSIN6ER  et  aL,  Respondents,  v.  MTJL- 
FORD,  Appellant.  (Court  of  Appeals  of  New 
York.  Oct  18,  1898.)  T.  F.  Conway,  for  appel- 
lant L.  L.  Shedden,  for  Tespondents. 

PER  CURIAM.  We  ttibik  this  case  should 
be  affirmed  npon  the  prevailing  opinion  below, 
and  upon  our  decision  in  Matthews  v.  Matthews, 
154  N.  T.  288,  48  N.  E.  B31.  an  authority  pre- 
cisely in  point  upon  the  necessity  of  pleading  the 
defense  of  the  statute  of  frauds,  in  order  that 
It  may  be  available  upon  the  trial  to  defeat  the 
validity  of  the  contract  sued  upon  by  the  plain- 
tiff upon  that  ground.  Judgment  and  order  af- 
firmed, with  costs.  All  concur.  See  00  Hun, 
6S9^  86  N.  Y.  Supp.  886. 


In  le  HOWARD'S  ESTATE.  (Court  of  Ap- 
peals of  New  York.  Nov.  22,  1898)  W.  S. 
Thrasher  and  Wentworth  &  Wentworth,  for  ap- 
pellant D.  E.  Powell,  foe  respondent  No  opin- 
ion. Judgment  affirmed,  with  costs.  All  concur. 
See  92  Hnn.  607.  36  N.  Y.  Supp.  1126. 


JACQUIN,  Respondent,  t.  BOUTARD  et  al., 
Appellants.  (Court  of  Appeals  of  New  York. 
Oct.  25,  1896.)  George  A.  Strong,  for  appd- 
lants.  Charies  E.  Hughes  and  Edward  F. 
Dwi^t  for  respondent  No  opinion.  Judgment' 
affirmed  with  costs,  oa  opinion  below.  88  Hun, 
487,  85  N.  Y.  Supp.  496.  AU  concur.  exc«A 
PARKER,  0.  J.t  not  ritting,  and  O'BRIEN,  J., 
dissentinf. 


JOHNSON,  Respondent  v.  SYNBTT  et  al.. 
Appellants.  (Court  of  Appeals  of  New  York- 
Oct  25,  189ai  Charles  H.  Noxon,  for  apprf- 
lants.  J.  A.  Young,  for  respondent.  No  opin- 
ion. Judgment  affirmed,  with  costs,  on  opinion 
below.  ^  Hon,  182,  &  N.  T.  Supp.  78.  Al 
concur. 


KEISTER,  Respondent,  T.  RANKIN,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Jnn«  24, 
1898.)  Motion  to  dismiss  an  appeal  from  a  judg- 
ment of  the  appellate  division  of  the  suprane' 
court  in  the  First  judicial  department,  entmd ' 
June  6^  1896  (29  App.  DiT.  539.  51  N.  Y.  Supp. 
634),  affirming  a  judgment  In  favor  of  plaintiff, 
entered  npon  a  verdict  Hie  motion  was  madfr 
upon  the  ground  that  the  court  of  appeals  has 
no  jurisdiction  to  entertain  the  appeal  by  virtue 
of  the  provisions  of  subdivlsltm  2,  (  191,  Code 
Civ.  Proc.  Frederick  S.  Dnncan,  for  the  mo- 
tion. Ghas.  De  Hart  Brower,  opposed.  No- 
opinion.   Motion  granted,  without  coats. 


KLENG,  AppeUant  v.  CITY  OP  BUFFALO, 
ReqK>iident.  (Court  of  Apj^e&lB  of  New  York. 
Oct.  4,  189a)  Wallace  lliayer,  tor  appellant 
0.  y.  Nellany  and  W.  H.  Ouddeback,  for  re- 
spondent No  opinion.  Order  affirmed,  and 
Judgment  absolnte  ordered  for  dtfendant  on  the 
stipulation,  with  costs.  All  concur.  See  72 
Hnn,  541«  26  N.  X.  Supp.  445. 


LEOPOLD,  Respondeat  HALLHEIBiER, 
Appellant  et  al.  (Court  of  Appeals  of  New 
York.  Nov.  22. 1898.)  M.  HalUieimer,  for  ap- 
pellant Fernando  SoUager,  for  re^ondent  No 
opinion.  Order  affirmed,  and  judgment  abaolute 
ordered  for  plaintiff  on  the  stipulatitMi,  with 
costs,  on  opinion  bdow.  1  Am.  On.  202,  37  N. 
Y.  Sapp.  lo4.    All  concnr. 


LINDO  et  al..  Appellants,  v.  MURRAY.  Re- 
spondent (Court  of  Appeals  of  New  York. 
Nov.  22,  1898.)  Samuel  Greenbaum,  for  appel- 
lants. John  H.  Rogan,  for  respondent  No 
opinion.  Judgment  and  order  affirmed,  with 
costs,  ui>on  the  ground  that  the  judgment  con- 
struing the  will  Is  conclusive  upon  the  parties. 
All  concur,  except  PARKER,  C.  J.,  not  sitting. 
See  91  Hun,  m  36  N.  Y.  Supp.  231. 


MANNING,  Respondent,  v.  ATLANTIO 
AVE.  R.  CJO.,  Appellant  (Court  of  Appeals  of 
New  York.  Oct  25.  ^898.)  Eugene  Lamb  Rich- 
ards, Jr.,  for  appellant  F.  L.  Backus,  for  re- 
apondent.  No  opinion.  Judnnent  affirmed,  with 
costs.  AU  concur.  See  81  Hun,  271^  86  N.  Y. 
Sapp.  201. 
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MARKELL,  Respondent,  t.  NESTER,  Appel- 
lant (Court  of  Appeals  of  New  York.  Not. 
SO,  IfiaS.)  Motion  to  dismin  an  ai^^  from 
an  otder  of  the  appellate  dlTUion  of  tbe  an- 
preme  court  in  the  Fourth  jndlclal  depart- 
ment, entered  May  18,  1898  (29  App.  Dir.  55, 
61  N.  Y.  Supp.  852),  affirming  on  order  of  the 
apecial  term  subBtituting  attom^s,  and  aabstl 
tuting  the  adminiBtratrix  of  the  plaintiff  in  the 
place  of  the  plaintiff.  The  motion  wag  made  up- 
on the  groQDd  that  the  order  was  not  appealable. 
Hammond  &  Hammond,  for  tbe  motion.  No 
optnion.  Motion  granted  and  aroeal  dismiased* 
with  coats. 


In  re  MAYOR,  BTG.  OF  CITY  OF  NEW 
YORK:  In  re  EAST  ONE  HUNDRED  AND 
SIXTY-EIGHTH  ST.  (Court  of  Appeals  of 
New  York.  June  7,  1888.)  Theodore  Connoly 
and  Jtdin  P.  Dunn,  for  appellant.  James  A. 
Deering,  in  pro.  per.  No  oi^nion.  Appeal  dia- 
miBsed  on  argument  with  costs.  See  28  App. 
Dir.  143,  62  N.  Y.  Supp.  6Sa 


MILLARD,  Respondent  r.  HOLLAND 
TRUST  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  Oct.  25.  1898.)  James  L.  Bishop, 
for  appellant.  L.  Laflin  Kellogg  and  Alfred  C. 
Pett6,  for  respondent.  No  opinion.  Judgment 
affirmed,  with  costs,  on  (q)iDion  below.  90  Han, 
607,  35  N.  Y.  Supp.  948.  Al!  concur,  except 
GRAY  and  MARTIN,  JJ.,  not  voting. 


MOORE.  Heapondent  v.  COOLEY,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Oct.  4, 
1^8.)  Frank  H.  Robinson,  for  appellant.  A. 
M.  Burrell,  for  respondent.  No  opinion.  Judg* 
ment  and  order  amrmed,  with  costs.  All  con- 
CDT.    See  88  Hon,  66^  84  N.  Y..  Supp.  624. 


MOSES,  Appellant  v.  CITY  OP  KEY 
WEST,  Bespondent.  (Court  of  Appeals  of  New 
York.  Nov.  22. 1898.)  William  F.  Randel,  for 
amiellant  Burton  N.  Harrison,  for  respondent 
No  opinion.  Judgment  and  order  affirmed,  with 
costs.  All  concur.  See  15  Misc.  Rep.  16,  36 
N.  T.  Boro.  979. 


In  re  MURPHY.  (Court  of  Appeals  of  New 
York.  Oct.  26,  189&)  John  HT  Kemble  and 
George  K.  Jack,  for  appellant  Robert  B.  Bach, 
for  respondent  No  opinion.  Order  affirmed, 
with  costs.  AU  concnr.  See  82  Ajip.  IHr.  627, 
68  N.  Y.  Sopp.  Ilia 


NEW  YORK  LIFE  INStntlANCE  & 
TRUST  00.  et  al.,  Aimellanta,  v.  CUTHBERT 
et  al..  Respondents.  (Court  of  Appeals  of  New 
York.  Not.  29,  1S98.)  Motion  to  prefer  an  ap- 
peal from  a  judgment  of  the  appellate  division 
of  the  supreme  court  in  the  First  judicial  depart- 
ment entered  August  16,  1898  (31  App.  Div. 
191.  52  N.  Y.  Supp.  mSi,  modifying,  and,  as 
modified,  affirming,  a  judgment  entered  upon  tbe 
report  of  a  referee.  The  motion  was  made  upon 
the  ground  that  one  of  tbe  defendants  died  after 
the  action  was  at  issue,  and  that  the  appeal  was 
entitled  to  a  preference,  under  subdivision  4.  { 
791,  Code  Civ.  Proc.  R.  E.  &  A.  J.  Prime,  for 
the  motion.  No  opinion.  Motion  denied,  upon 
the  ftutbority  of  Colton  v.  Railroad  Co.,  161  N. 
Y.  266,  46  N.  B.  646.  without  costs. 


NEW  YORK.  L.  &  W.  RY.  CO.,  Respondent, 
V.  ERIE  R  CO..  Appellant  et  al.  (Court  of 
Appeals  of  New  York.  Oct.  11,  lS9a)  Motion 
to  alsmisB  an  appeal  from  a  judgment  of  the  ap- 
pellate diviiUm  of  the  supreme  court  in  ue 


Fourth  Jndlcial  department,  rendered  at  the 
Jane  term,  1898  (31  App.  Div.  378,  52  N.  Y. 
Supp.  318),  reveraiug  a  judgment  in  favor  <jt  de- 
fendant entered  upon  a  deciston  of  liie  Monroe 
special  term  dismissing  a  petition  under  the  con- 
demnation law  (Code  Civ.  Proc  H  3%7.  3360) 
to  condemn  a  portion  of  defendant's  railroadl 
The  motion  was  made  upon  the  ground  that  the 

Judgment  is  not  appealable,  under  subdivision  1. 
190,  Code  Civ.  Proc.  John  O.  MUbum,  for 
the  motfon.  Adalbert  Moot  opposed.  No  opin- 
ion.   Appeal  dismissed,  with  costs. 

NEW  YORK  SECURITY  &  TRUST  CO., 
Respondent,  v.  SARATOGA  GAS  &  ELEO- 
TBIC  LIGHT  CO.  et  aL,  Appellants.  REYN- 
OLDS, Appellant  t.  NEW  YORK  SECURITY 
&  TRUST  CO.  et  al.,  Respondents.  (Court  of 
Appeals  of  New  York.  Nov.  22,  1898.)  Ed- 
ward Wtnslow  Pain,  for  appritant  William  T. 
Reynolds.  WiUiftm  B.  Honiblower,  for  resnond- 
ents  New  Ywk  Secnri^  &  Trust  Co.  and  Wal- 
ter Stanton.  No  opinion.  Judgments  and  or- 
ders affirmed,  with  costs,  on  opii^on  below.  88 
Hon,  66^  34  N.  Y.  Supp.  890,  AU  cmcor,  ex- 
cept 0'BiE(n:N,  J.f  not  voting. 


NUGENT,  Respondent,  v.  BREUCHARD  et 
al..  Appellants.  (Court  of  Appeals  nf  New  Yoi^ 
Oct  25,  1888.)  Charles  F.  Cantl-.e.  for  appel- 
lants. Howard  Chipp,  for  respoudeut.  No  opin- 
ion. Judgment  and  order  affirmed,  with  costa. 
All  concnr.  See  91  Hon,  12,  86  M.  Y.  Stvp^ 
10^ 


OAKES.  Respondent,  v.  KIMMEU  Ampii 
lant  (Court  of  Appeals  of  New  Yonc.  No  . 
22,  1898.)  James  M.  E.  O'Grady,  for  appel- 
lant George  M.  Williams,  for  respondeat  No 
opinion.  Judgment  affirmed,  with  costs.  AU 
concnr.    Bee  86  Hun,  617,  36  N.  Y.  Supp.  1113. 

In  re  OPENING  OF  LEXINGTON  AYB. 
DEERING,  Aopellant  r.  SCHREYER.  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Oct  25,  1896^  Clarence  L.  Barber,  for  appel- 
lant. Alex,  xbain,  for  respondent  No  opin- 
ion. Order  affirmed,  with  costs,  on  opinion  be- 
low. 30  Appk  Div.  602,  52  N.  Y.  Supp.  203. 
AQ  concur,  exc^  HAIGHT  and  MAR11N,  JJ., 
not  voting. 


PEOPLE,  AppeHant,  v.  STOCK,  Respond- 
ent. (Court  of  Appeals  of  New  York.  Oct  25, 
1898.)  Ararat  from  an  order  of  the  appellate 
division  of  the  supreme  court  In  the  Second  jo- 
dicial  department;  entered  April  14.  1896  (26 
App.  Div.  664.  50  N.  Y.  Supdl  483),  affirming 
an  order  of  special  term  dlsdiarging  the  respond- 
ent from  custody  under  a  writ  of  habeas  corpus. 
The  respondent  was  convicted  of  a  misdemeanor 
in  having  sold  liquor  without  having  obtained  a 
liquor  tax  certincate,  and  sentenced  to  pay  a 
fine  of  S300,  or,  in  default  thereof,  be  confined 
in  the  Dutchess  county  jail  for  a  term  not  ex- 
ceeding one  day  f<»r  each  dollar  of  the  fine.  N. 
N.  Stranahan,  for  appellant  Charles  A.  Hiap- 
kjuB,  for  reqwodoit.  No  Minion.  Order  sif- 
fiimed,  on  opinions  bdow.  All  concur,  eze^ 
MARTIN  and  TANN,  JJ.,  not  voting. 

PEOPLE  ex  rel,  CATHOLIC  UNION  OF 
CITY  OF  ALBANY,  Appellant  SAYLES 
et  aL,  Assessors  of  City  of  Albany,  Respond- 
ents. (Court  of  Apoeals  of  New  York.  Oct  26. 
1898.)  John  T.  ifcDonough  and  James  F.  Tra- 
cey,  for  appellant  John  A.  Delehanty,  for  re- 
spondents. No  opinion.  Order  affirmed,  with 
costs,  on  opinion  below.  32  App.  Div.  206|  53 
N.  Y.  Sivps  65.   AU  Concur. 
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PHOPLB  ex  rel.  CITY  OF  HOOHBSTER, 
Appellant,  t.  CX>E  et  al.,  SnrrlTinx  Assessors  of 
Town  of  LiTODla.  ResooDdents.  (Court  of  Aj^- 
peals  of  New  York.  Oct.  26,  18980  John  P. 
Kinney,  for  appellant.  William  .  F.  Oogswell, 
for  respondents.  No  o[rinion.  Jndgment  and  or- 
der affirmed,  witii  costs,  on  oi^nion  in  Peonle  ex 
Tri.  CitT  of  Amsterdam  t.  Hess  (decided  October 
18k  18%)  l&T  N.  Y.  42.  51  N.  B.  4ia  All  con- 
ear. 


PEOPLS  ex  rel.  DOODY,  Respondent,  t. 
BISHOP  et  al.,  Appellants.  (Conrt  of  Appeals 
of  New  York.  Oct.  18.  1898.)  Wiilinm  H. 
Cuddeback  and  Henry  W.  Killeen,  for  appel- 
lants. Frederick  Haller,  for  respondent.  No 
(ViniAn<  Order  affirmed,  with  costs.  All  con- 
cnr.   See  16  Mlae.  Rep.  273,  80  N.  Z.  Snpp. 


PEOPLE  ex  rel.  LT7CEIN0S,  Appellant,  T. 
BOARD  OF  R.  R.  (X)M'HS  OF  fflPATE  OF 
NEW  YORK  et  at.,  Respondents.  (Conrt  of  Ap- 
peals of  New  York.  Jane  24,  1886.)  John  Mc- 
Donald, for  appellant-  G.  D.  B.  Hasbronck,  for 
respondents.  No  opinion.  Order  affirmed,  with 
costa,  on  opiniou  below.  See  80  App.  Dir.  69,  61 
N.  Y.  Sivp.  781.  Alt  concur,  exc^  VANN, 
not  voting. 


PEOPLE  ex  rel.  NEW  YORK  CENT.  &  H. 
R.  R.  CO.,  Appellant,  v.  ROBBRTO,  State 
Comptroller,  Respondent.  (Court  of  Appeals  of 
New  Kork.  Oct.  2B,  1898.)  David  WiUcox  and 
Willard  Brown,  for  ai^ellant  T.  B.  Hancock, 
for  reqwndent.  No  onnlon.  Order  afilrmed, 
with  costs,  on  o^nion  below.  82  App>,  Dir.  118, 
62  N.  Y.  Snpp.  «58.    All  conenr. 


PEOPr^  ex  rel.  NEW  YORK  A  N.  J.  TEL. 
00^  Relator,  t.  NEFF  et  al.,  Aaaessors  of  City 
of  BrooklTn,  Defendants.  (Conrt  of  Appeals  of 
New  York.  Oct.  4,  1898.L  Alexander  Came- 
ron, Melville  E|deston,  and  HeniT  Yonge,  for  re- 
lator. Almet  F.  Jenks,  for  defendanbk  No 
opinion.  Order  affirmed,  with  costs,  on  opinion 
below.    16  App.  Div.  8,  44  N.  Y.  Snpp.  4arAU 


PEOPLE  ex  reL  NIAGARA  RIVER  HY- 
DRAULIC CO.,  Respondent,  t.  ROBERTS, 
State  Con^)troller,  Appellant  (Conrt  of  Ap- 
peals of  New  York.  6ct.  25,  1898.)  G.  D.  B. 
Hasbroock,  for  appellant.  Edward  C.  Perkins 
■Dd  J.  Burnet  Nash,  for  respondent.  No  opin- 
ion. Order  affirmed,  with  costs,  on  opinion  be- 
low. 80  App.  DlT.  180.  61  N.  Y.  Supp.  771. 
All  ooncvr,  except  MARTIN,  J.,  not  titting. 


PEOPLE  ex  rel.  QUINN,  Appellant,  v.  FBIT- 
NER  et  aL,  Board  of  Taxes,  Respondents. 
(Court  of  Appeals  of  New  York.  June  24, 
1898.)  Joseni  A.  Burr,  for  appellant.  Almet 
F.  Jenks  and  William  J.  Can,  tor  respondents. 
No  opinion.  Order  affirmed,  with  costsTon  opin- 
ion below.  80  App.  DIt.  2a,  SI  N.  X.  Snpp. 
lOM.   All  conenr. 


PEOPLE  ex  rel.  SPEIGHT,  Respondent,  T. 
COLER,  City  Comptroller,  Appellant.  (Court  of 
Appeals  of  New  York.  Oct.  25,  1896.)  Almet 
F.  Jenks  and  William  J.  Carr,  fur  appellant. 
Joseph  A.  Burr,  for  respondent.  No  opinion. 
Order  affirmed,  with  costs,  on  the  eronnd  that 
It  does  not  appear  from  the  record  Uiat  the  po- 
sition is  a  strictly  confidmtial  one,  within  the 
meaning  of  the  statute.  All  conenr.  See  31 
App.  Dir.  928.  68  N.  Y.  Snpp.  187. 


PEOPLE  ex  rel.  WESTERN  UNION  TEL. 
CO.,  Appellant,  v.  ROBERTS,  Comptroller.  Re- 
spondent. (Court  of  Appeals  of  New  York. 
June  24.  1898.)  Samuel  Foster,  for  appellant. 
T.  E.  Hancock,  for  respondent.  No  opinion. 
Order  affirmed,  with  costs,  on  opinion  below. 
See  30  App.  Div.  78.  51  N.  Y.  Supp,  747.  AU 
conenr,  except  GRAY  and  VANN,  JJ„  not  BI^ 
ting. 


PEOPLE  ex  rel.  WHITE.  Respondent, 
BOARD  OF  ALDERMEN  OF  CITT  OF  BUF- 
FALO et  al..  Appellants.  (Court  of  Appeals  of 
New  York.  Oct,  11.  1898.)  Motion  to  iHace  on 
the  calendar  and  advance  an  appeal  from  a  judg- 
ment of  the  aw^ate  division  of  the  supreme 
court  In  the  Fourth  jodidal  department,  enter- 
ed June  14,  1898  (31  App.  Div.  438.  52  N.  Y. 
Snpp.  643),  affirming  an  order  of  special  term 
granting  a  peremptory  writ  of  mandamus.  The 
motion  was  made  upon  the  ground  that  the  ap- 
peal involved  questions  of  public  importance,  and 
was  entitled  to  speedy  conaideratuin.  Seward 
A.  Simons,  for  the  motion.  Albert  Hessberg, 
opposed.  No  opinion.  Motion  denied,  without 
costs. 


PEOPLE  ex  rel.  YOUNG  MEN'S  ASS'N 
FOR  MUTUAL  IMPROVEMENT  IN  CITY 
OF  ALBANY,  Appellant,  v.  SAYLE8  et  al., 
Assessors  of  CIQr  of  Albany,  Respondents. 
(Court  of  Appeals  of  New  York.  Oct  2S,  1898.) 
William  P.  Bndd,  for  appellant  John  A.  Dele- 
hanty,  for  respondents.  No  opinion.  Order  af- 
firmed, with  costs,  on  opinion  below.  32  A.pp. 
Div.  197,  63  N.  Y.  Su^i.  67.    All  conenr. 


PORTEQEt,  Respondent,  v.  SWAN,  Appellant. 
(Court  of  Appeals  of  New  York.  Oct  4,  1886.) 
William  N.  Dykman,  for  appellant.  Dudel 
Cameron,  for  respondent  No  oi^ion.  Judg- 
ment affirmed,  with  costs.  All  conenr.  Bee  14 
Misc.  Rep.  406,  36  N.  Y.  Snpp.  1037. 


PRINGUB:,  Respondent,  v.  LONG  ISLAND 
R.  CO.,  Appellsnt  In  re  BIDDEIX.  (Court 
of  Appeals  of  New  York.  Oct  11.  1898.) 
Motion  to  dismiss  an  appeal  hy  certiflcation 
from  an  order  of  the  anwllate  division  of  the 
supreme  court  in  the  First  Judicial  department 
entered  April  14,  1898  (27  App.  Div.  144, 
60  N.  Y.  Sui^  636),  reversing  an  order  of  spe- 
cial term  denying  a  motion  to  substitute  James 
S.  Bidden  as  administrator  with  the  win  an- 
nexed of  the  estate  of  James  E.  Pringje,  de- 
ceased, as  plaintiff  faeidn,  and  granting  the  mo- 
tion. This  motion  was  made  upon  tiie  gronnd 
that  the  appeal  was  not  taken  or  perfected  with- 
in the  time  prescribed  by  the  Code  of  Civil  Pro- 
cedure. James  E.  Da^s,  for  the  motion. 
William  J,  K^.  opposed.  No  opinion.  Motion 
denied,  without  costs. 


REYNOLDS  CARD  MFG.  CO..  Respondent 
V.  NEW  YORK  BANK-NOTE  CO.,  Appellant 
(Court  of  Appeals  of  New  York.  Oct.  26,  1898.) 
Edward  P.  Lyon,  for  appellant.  Lorenz  ZeUer, 
for  respondent.  No  opinion.  Judgment  and  or- 
der amrmed.  with  costa.  All  conenr,  except 
PARKERO.  J.,  not  sitUng.  See  81  Hon,  463, 
86  N.  Y.  TOO. 


SCHNEIDER,  Appellant  t.  OTFI  OF 
ROCHESTER,  Respondent.  (Court  of  Appeals 
of  New  York.  Nov.  29,  1898.)  Motion  to  pre- 
fer an  appeal  from  a  judgment  of  the  appellste 
division  of  the  supreme  court  In  the  Fonrth  Ju- 
dicial department,  entered  October  14^  1888  OBS 
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Am.  Dir.  458,  6S  ST.  T.  Ban).  933.),  affimiiiisr  a 
Jna^mt  in  ikvor  of  defeoaant  entered  upon  a 
decision  of  the  court  diemisains  the  complamt  on 
trial  at  special  term,  rnie  motion  was  made 
upon  the  eround  that  the  appeal  iDTOlved  ques- 
tioDs  of  public  importance,  which  should  be  speed- 
ily determiued.  Elbridge  L.  Adams,  for  the 
motion.  No  opinion.  Motion  denied  without 
eoBti. 


SEYMOUR.  AppeUant,  t.  SPRING  FOREST 
CEMETERY  ASS'N  et  al.,  Reapondents. 
(Court  of  Appeals  of  New  York.  Not.  22. 1898.) 
Edward  K.  Clark,  for  appellant.  Israel  T.  Deyo 
and  H.  Fred  Lf  on.  for  respondents.  No  opinion. 
Judgment  and  order  affirmed,  with  costs,  on 
o^ioD  below.  4  App.  DIt.  359,  38  N.  T.  Supp. 
726.    AJl  concnr,  except  MARTIN,  J.,  not  aft- 

tlDfr 


.   8HAFARMAN.  Appellant,  t.  JACOBS.  Be- 

Sondent.  (Court  of  Appeals  of  New  York. 
OT.  22,  1898.)  Louis  Manheim,  for  appellant. 
Max  Altmayer,  for  respondent.  No  opinion. 
Jndgment  affinned.  with  tnats.  All  concur.  See 
15  MiBC.  Bep.  10,  SS  N.  T.  Snpp.  428. 


SEffiRIDAN,  Respondent,  t.  SCOTT,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Nov.  22, 
1888.)  Charles  O.  Nadal  and  Edward  P.  Mow- 
ton,  for  appellant.  John  A.  Datton,  for  re^nd- 
ent.  No  (^nion.  Judgment  affirmed,  with  costs. 
AU  concur.  See  14  Misc.  Rep.  658,  38  N.  Y. 
Snpp.  1149. 


SIMPSON,  Respondent,  t,  BROOKLYN 
HEIGHTS  R.  CO.,  Awwllant.    (Court  of  Ap- 

gals  of  New  York.  Oct.  25,  1898.)  •  Thomas  L. 
of^es  and  Charles  A.  Collin,  for  appellant. 
Frederick  E.  Crane,  for  respondent  No  opin- 
ion. Judgment  affirmed,  with  costs.  All  con- 
cur, ezcqit  GRAY,  J.,  not  Totiog.  See  14  Misc. 
Bc^  645;  S5  N.  T.  Siqip.  674. 


SPANNet  al.,  Remondents.  t.  ERIE  BOAT- 
MEN'S TBANSP.   CO.,  Limited,  Appellant 

glourt  of  Appeals  at  New  York.  Nov.  22, 1898.) 
eorge  Clinton,  for  ai]pellant  Moses  Shire,  for 
rewtHidents.  No  (pinion.  Judgment  affinned, 
with  costs.  All  concur.  See  IS  Misc.  B^  701, 
86  N.  Y.  Sopp.  1183. 

SPBINO,  Respondent  t.  DELAWARE,  L. 
ft  W.  R.  CO.,  ^pellant  (Court  Of  Ameala  of 
New  York.  Not.  z2,  1898J  Robert  T.  Turner, 
for  appellant  Jodson  A.  Gibson,  for  respondent 
No  opinion.  Judgment  and  order  affirmed,  with 
costs,  on  opinion  oelow.  88  Hun,  385.  34  N.  Y. 
Supp.  810.  All  omcar,  except  MARTIN,  J., 
not  eitting. 


STOTT,  Respondent,  t.  CHURCHILL  et  al., 
AifiellaQts.  (Court  of  An>eala  of  New  York. 
Not.  22,  1898.)  Thomas  S.  Moore  and  Herbert 
C.  Smyth,  fcxr  appellants.  John  A.  Dutton,  for 
re^ondent.  No  opinion.  Judgment  affirmed, 
wiui  costs.  All  concur.  See  15  Misc.  Rep.  80, 
86  N.  Y.  Sapp.  47& 


TOWN  OF  FT.  COVINGTON,  Reapond- 
eot  T.  UNITED  STATES  &  C.  R.  CO.  et  al.. 

Appellants.  (Court  of  Appeals  of  New  York. 
Oct.  4,  1898.1  William  P.  Cantwell,  for  aj^iel- 
laata.  John  P.  BIellafl»  for  respondent.  No  opin- 


ion. Jud^ent  affirmed,  with  coats,  on  opinion 
below.  8  App.  DlT.  2^  40  N.  Y.  Snpp.  313. 
All  concur. 


TURROSHKE,  Respondent,  t.  PRIBDBH- 
ICH  et  al..  Appellants.  (Court  of  Appeals  of 
New  York.  Not.  22.  1898J  George  F.  Yeo- 
man, for  appellants.  Norris  Boll,  for  reepondent 
No  opinion.  Judgment  and  order  affirmed,  with 
coats.  All  concur,  except  GRAY,  J.,  absent 
See  2  App.  Dir.  616,  37  N.  Y.  Supp.  USa 


UNITED  STATES  LIFE  INS.  00.,  Appel- 
lant. T.  SALMON  et  al..  Respondents.  (Court 
of  Appeals  of  New  Yorit  Oct  25,  1888.)  OHtct 
P.  Buel,  for  aroellaut  J.  B.  M.  Stephens,  tor 
reapondenta.  No  opinion.  Judgment  affirmed, 
with  costs,  on  opinion  below.  91  Hnn,  535.  S8 
N.  Y.  Snpp.  830.  All  concur,  except  0*BBIEN 
and  HAIGHT,  JJ.,  not  Toting. 


VAN  INGEN,  Bespondent.  t.  STAB  CO.,  Ap- 
pellant. (Court  of  Appeals  ot  New  York.  Nor. 
22.  188S.)  John  Notman,  for  appelant  Walter 
S.  I^gan,  for  respondent  No  opinion.  Judg- 
ment and  order  affirmed,  with  costs,  on  opinion 
betew.  1  App.  DiT.  429,  37  N.  Y.  STtpp.  114. 
All  concur,  except  MARTIN,  J.,  not  aitttns. 

WILSON,  Respondent,  t.  WEBBER  et  aL, 
Appellants.  (Court  ot  Appeals  of  New  Yoi^ 
Not.  22, 18980  Edward  a  Hart  for  qpdIantB. 
William  H.  Vicary,  tor  respondent  No  opinion. 
Order  affirmed,  and  Judgmen't  absolute  ordered 
for  plaintiff  on  the  stipulation,  with  costs,  on 
opinion  below.  92  Hun,  466,  36  N.  Y.  Supp.  550. 
All  concur. 


WOOD,  Bespondent,  t.  THIRD  AVE,  R.  CO., 
Appellant.  (Court  of  Appeals  of  New  York. 
Not.  22, 1898.)  Eugene  Tteodwell  and  Henry  U 
Scheuerman,  for  appellant.  Isaac  M.  Kawer, 
for  respondent  No  (pinion.  Judgment  anqor- 
der  affirmed,  with  costs.  BARTLETT,  HAIGHT, 
MARTIN,  and  VANN,  JJ.,  concur.  PAR- 
KER, C.  J.,  and  GRAY  and  O'BRIEN,  JJ, 
dlwt  See  91  Htm,  276,  86  N.  Y.  Snpp.  253. 

WYNNE,  Respondent  t.  ATLANTIC  AVE. 
R.  CO.  OF  BROOKLYN,  Appellant  (Court  of 
Appeals  of  New  York.  Oct.  4, 1888.)  James  B. 
Soiey,  for  appellant  Churtes  J.  Patterson,  for 
respondent  No  oinnton.  Judgmrat  affirmed, 
with  costs.  An  cmcur.  See  14  MIa&  Bqil 
394,  36  N.  Y.  Sopp»  1084. 

ZIMMERMANN,  A^iellant  T.  HEIL,  Re- 
spondent (Court  of  Appeals  of  New  Y(nk.  Oct 
4, 189S.)  Edward  B.  Hill,  for  aK>ellant  Henry 
L.  Scheuerman  and  Herbert  R.  IJmbarger,  foe 
refpondent  No  opinion.  Order  and  judginent 
affirmed,  with  costs,  on  opinion  below.  86  Hnn, 
114,  33  N.  Y.  Supp.  881.  All  coDeor.  except 
O'BBIBN,  J,  ahemt. 

ILLINOIS  VAL.  &.  N.  R.  CO.  t.  PEOPLE. 
(Supreme  Court  of  Illinois.  Oct  24,  1896u)  Ap- 
peal from  Lasalle  county  court;  W.  H.  John- 
Bon,  Judge.  Proceeding  by  the  people  agalDrt 
the  Illinois  Valley  &  Northern  Railroad  Com- 
pany and  others  to  enter  a  judgmmt  for  delin- 
quent taxes.  Defendant  railroad  cranpaDy  ap- 

{lealed,  BeTersed.  Samuel  Bidiobon,  for  app^ 
ant  Raskins  &  Panneek,  for  wellee. 

PER  CURIAM.  The  onestiona  ioToWed  in 
tbia  case  arc  the  same  as  me  questions  iuTolTed 
in  Greenwood  t.  Gmdich,  175  111.  526,  51  N.  E. 
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SQBk  Tb»  dedflion  of  tUs  Cftse  to  gOTemed  b7 
the  dedrion  in  that  case.  Accordingly,  the  judg- 
meot  of  the  conntr  coart  Is  reTeiied,  and  the 
cause  is  remanded  to  that  court  for  further  pro- 
ceedings in  accordance  with  the  riews  ezprested 
in  the  case  of  Greenwood  t.  Gmelldi,  npra. 
Bereraed  and  remanded. 


PEOPLB  ex  rel.  AKIN,  Atty.  Gen,,  t. 
MARTIN.  atT  Collector.  (Supreme  Court  of 
Illinois.  Oct  2i,  1898.)  Proceeding  for  man- 
damns,  on  the  relation  of  Edward  C.  Akin,  at- 
torner  general,  against  Joseph  S.  Martin,  city 
collector.  Writ  awarded.  Edward  0.  Akin, 
Atty.  Oen.,  in  pro.  per.  Tenner,  McConnell, 
OofFeen  &  Harding,  for  respondent. 

PER  CURIAM.  Thto  to  an  orifrinal  proceed- 
ing tor  maodamos  lir  the  plaintifl  agamst  the 
collector  of  the  city  of  Chicago  to  compel 
the  dtj  collector  to  oliej  the  dvil  service  act 
in  the  same  respects  as  are  set  forth  in  the  case 
of  People  T.  Loeffler,  61  N.  B.  786.  Tbe  prayer 
•f  the  petition  here  Is  the  same  as  the  prayer 
of  the  petition  In  the  Loe£Ber  Case,  with  the 
exception  that  the  respondent  there  was  the  dt/ 
derk,  and  the  respondent  here  is  the  city  col- 
lector. The  qnestions  involTed  In  thto  case  are 
ti>e  same  as  the  questions  Inrolred  In  the  Loeffier 
Case,  and  the  dedsirai  there  disposes  of  the 
rights  of  the  parties  here.  Accordingly,  the 
mandamus  to  awarded  against  the  dty  collector 
in  accordance  with  the  pnjtr  of  the  petition. 
Writ  awarded. 


DBMING-COLBORN  LUMBER  00.  et  aL 
T.  UNION  NAT.  SAVINGS  &  LOAN  ASS'N. 
(Supreme  Coort  of  Indiana.  Nor.  22,  1808^ 
Appeal  from  drcalt  court,  Lake  county;  3.  Hi 
GUlett,  Judse.  Action  by  the  Union  National 
Barlnn  &  lAan  Assodation  against  the  Dem- 
Ing-Colbom  Lumber  Company  and  other*.  From 
a  judgment  for  plaintiff,  defendants  niipeal.  Af- 
firmed. Ibacii  A  Ihadi,  Ibr  appcfflanti.  Oldi  & 
Griffin,  for  appeUee. 

HOWARD.  J.  The  qnestkma  for  dedslon  In 
thto  case  are  the  same  as  in  the  case  with  the 
same  titie,  No.  17,969,  dedded  at  this  term.  61 
N.  B.  936.  On  the  aathority  of  the  latter  case, 
the  judgment  In  thto  case  to  therefore  alBrmed. 


HAY  T.  BIABSH  et  b1.i  <Snpreme  Coort  of 
Indiana.  Not.  29,  1^.T  Appeal  from  drcnit 
coart,  Clark  eoun^;  Jacob  Herter,  Spedal 
Jodge.  Action  by  Jamee  K.  Marsh  and  others 
against  Charles  S.  Hay.  From  a  judgment  In 
favor  of  plaintiffs,  defendant  appeals.  Affirm- 
ed. Bnrtt  &  Taggart,  for  appellant.  W.  H. 
Watson,  J.  W.  Fortune,  and  L.  A.  Douglass, 
tor  appellees. 

HACKNET,  J.  This  case.  In  Its  essential 
features,  is  like  that  of  Hay  Marsh  (No.  18.- 
629)  61  N.  B.  1063.  The  evidence,  upon  the 
gnestion  here  presented,  to  Identical  with  that 
referred  to  in  the  case  dted,  and  authorizes  the 
conclusion  of  fraud  on  the  part  of  the  appel- 
lant as  the  grantee  of  the  property  conveyed. 
On  the  authority  of  that  eaae,  the  judgment 
herein  to  affirmed. 


MARKLET  v.  8TUDABAEER  et  aL^  (8n- 
preme  Coart  of  Indiana.  Nov.  22,  1898.)  Ap- 
peal from  drcuit  court.  Wells  county:  O.  J. 
Lota,  Spedal  Judge.  Action  between  Henry  C. 
Markley  and  George  W.  Stndabaker  and  others. 
There  waa  a  judgment  for  the  latter,  and  the 
former  appeals.  AfDrmed.  Mock  ft  Sons,  for 
apDellant  DaUer*  Slmmras  &  DaU^,  for  ap* 
pelieei. 

JORDAN,  3.  TUs  to  an  action  to  enjoin  the 
odiection  at  an  aasessmmt  at  taxes  for  the  con- 
■traetim  of  a  public  dltdi.  The  same  ditch  pro- 
eeedfautr  and  the  sama  qnestiou  «m  involvea  aa 
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were  in  Studabaker  T.  Stndabaker  <Nou  18^49^ 
decided  at  thto  term)  01  N.  B.  888;  and,  mm 
the  authority  of  that  dedslon,  the  judgment  l» 
low  onght  to  be  affirmed.   Judgment  affirmed. 


SMITH  et  aL  v.  BOARD  OP  OOM-RS  OP 
HUNTINGTON  COUNXr.i  (Supreme  Coort 
of  Indiana.  Nov.  1,  1898.)  Appeal  from  dr- 
cuit court,  Huntington  couni?;  Robert  Lowry, 
Judge.  Remonstrance  by  Edward  Smith  and 
others  In  proceedings  for  assessment  instituted 
by  the  board  of  commissioners  of  Huntington 
eoanty.  Judgment  for  the  commissioners,  and 
remonstrators  appeal.  Affirmed.  B.  M.  Gobb^ 
for  appellants.   Whitelock  &  Cook,  for  appellee. 

JORDAN,  J.  This  is  an  appeal  from  the 
judgment  of  the  Huntington  circuit  court,  in 
a  proceeding  instituted  by  the  appellee  to  ob- 
taJn  an  additional  assessment  to  meet  a  defldt 
in  the  cost  arising  out  of  the  improvement  of  a 
certain  highway,  under  sectiona  o091  and  0092, 
Rev.  St.  1881  (sections  6855  and  6866,  Rev.  St 
1894;  sections  0091  and  6092,  Homer's  Rer. 
St  1897).  There  was  a  remonstrance  filed  bf 
sppellanta,  a  trial  by  the  court  and  »  special 
finding  of  facts,  and  conclusious  Of  law  ther^ 
on,  in  favor  of  appellee,  and  judgment  was  ren- 
dered accordingly.  The  same  questions  are  in- 
volved in  this  case,  and  are  presented  in  likt 
manner,  as  in  the  appeal  of  Kline  v.  Board  (Na 
18.627,  dedded  at  this  term)  61  N.  E.  476;  and. 
upon  the  finthority  of  the  decision  in  that  canaa^ 
the  judgment  below  mast  be,  and  la,  mfllrmed. 


TULBJA  T.  BEAUVAIS  et  al.  (Supreme  JiK 
dldal  Court  of  Maasachnsetts.  Hampden.  Oct 
21,  1898.)  Appeal  from  sujperior  court,  Hamp- 
den county.  Bill  by  Joseph  Tuleja  against  Trene 
Beauvats,  Jr..  and  another,  to  restrain  defend- 
ants from  further  maintainlsg  a  fence  across  • 
street  in  front  of  complainant's  premises.  From 
a.  decree  granting  complainant  an  injunction,  de- 
fendants aweal.  Modified.  J.  T.  Moriarty  and 
Tom  Fitz  Gibbcm,  for  appellanta.  J,  B.  CamOl, 
W.  H.  McGBntoek,  and  J.  F.  Btapleton.  Jr.,  tor 
appellee. 

HAMMOND,  J.  This  case  to  before  ns  upon 
an  appeal  from  the  decree  of  the  superior  court 
after  a  hearing.  The  evidence  not  being  report- 
ed, the  only  question  to  whether  the  decree  to 
justified  by  tiie  record.  Upon  comparing  the  d^ 
cree  with  the  record,  we  are  of  <9inlon  that  tbo 
second  paragraph  of  the  decree,  to  wit  that  part 
after  "Marie  D.  B^nvais,"  and  before  the  para- 
graph relating  to  costs,  is  not  justified  by  the 
record,  and  should  be  stricken  out  The  decre«^ 
as  tiius  modified,  may  stand.  The  defendant! 
contend  that  in  any  event  tiie  decree  U  wrong, 
because  tiie  Dill  states  the  frontage  of  the  Bean- 
vais  lot  to  be  274  feet  while  the  decree  seems 
to  fix  it  at  174  feet  But  the  evidence  not  be- 
ing reported,  we  cannot  tell  which  to  correct 
Peihaps  the  error.  If  there  be  any,  to  merdy 
derical.  If  so,  it  can  be  corrected.  Let  the  d^ 
cree  be  modified  by  the  superior  oovrt  Id  W!OMd> 
ance  with  thto  opinion. 


ALDBIGH  et  al.  t.  BNDSLBT  et  aL  (No. 
5,297.)  Supreme  Oourt  of  Ohkk  June  7, 1808.) 
Eirror  to  drcnlt  court  Defiance  county.  Harris 
&  Cameron  and  Hubbard  &  Hockman,  for  plain- 
tiffs  In  error.  L.  B.  Leaslee.  for  defendant!  li 
error.    No  opinion.    Judgment  affirmed. 


ALEXANDER  et  al.  t.  GROESHBN  et  at 
n^o.  0,065.)  (Supreme  Court  of  Ohio.  March 
22,  1898.)_  Error  to  circuit  court  Hamilton 
county.  William  G.  RoberU  and  R.  C.  Taylor, 
for  plalntifh  in  error.  Mallon.  Coffey  &  MaJlon, 
J.  J.  Glldden,  Rob  P.  Hargltt  and  OntraUt, 
Granger  &  Hunt  for  defendants  Id  onw.  K> 
opinion.   Judgment  affirmed. 
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AMERICAN  LAMP  &  BRASS  C30. 
BALDWIN.  (No.  5.264J  (Sapreme  Ctonrt  of 
Ohio,  Jane  7,  18^.)  Ejrror  to  circuit  court, 
Lucas  countj.  W.  H,  A.  Read,  for  plaintiff  in 
error.  A.  FarquharwHi,  for  defendant  in  ernnr. 
No  <^nion.   Judgment  affirmed. 

ATHBT  et  al.  v.  COOPER.  (No.  6,402.) 
(Supreme  Court  of  Ohio.  Ma?  24.  1906.)  Er- 
ror to  dzcuit  court,  Cuyaboga  cotm^.  wUcoz 
ft  GoUistert  for  plaintiffi  in  error.  Willwm  ft 
David,  for  defendant  In  error.  No  opinion. 
Judgment  tevened  by  txmvtti,  and  eauw  re- 
manded. 


BARNES  T.  STATE.  (No.  5,784^  (Supreme 
Court  of  Ohio.  April  19,  1898.)  Error  to  cir- 
cuit court,  Lucas  county.  Hamilton  ft  Kirby 
and  L.  M.  Morplir,  for  ptaintlfl  in  error. 
Cliaries  B.  Sumner,  for  the  State.  No  opinion. 
Judgment  affirmed. 


BICKNELL  et  al.  v.  DIDWAT  et  al.  (No. 
G,084.)  (Supreme  Court  of  Ohio.  May  24, 
1898.)  Error  to  circuit,  Hancoclc  county.  Ross 
ft  Kinder,  for  plaiuti&  in  error.  John  Poe,  for 
defendanta  in  enw.  No  opinion.  Judgment  aC- 
flrmed. 


BOARD  OP  EDUCATION  t.  BOABD  OP 
EDUCATION.  (No.  5,109.)  (Supreme  Court  of 
Ohio.  May  3,  1898.)  Error  to  circuit  court, 
Monroe  county.  McCammon  ft  Ketterer,  for 
plalntifC  in  error.  Mallozy,  Jeffera  &  Seara,  for 
gefendant  in  error. 

PER  CURIAM.  On  consideration  thereof,  it 
Is  ordered  and  adjudged,  this  court  proceeding 
to  reader  the  jud^ent  which  said  circuit  court 
should  have  rendered,  that  the  Judgment  of  said 
court  of  common  pleas  In  favor  of  the  board  of 
education  of  Wasnington  township  be  modified 
by  reducing  it  to  the  sum  of  fl23,  as  of  the  date 
of  said  orfginal  judgment  in  the  court  of  com- 
mon pleas,  and  uiat  said  defendant  in  error  re- 
cover that  sum,  with  interest  thereon  from  sold 
date,  and  that  each  party  pay  liaU  the  costs  in 
this  court  and  in  the  drcuft  court 


BRIOKEB  T.  ELLIOTT.  (No.  5,789.)  (Su- 
preme Court  of  Ohio.  June  14.  1896.)  Error  to 
drcult  court,  Knox  county.  John  Adams  and 
J.  B.  WiUght.  for  plaintiff  in  error.  Charles  H. 
Pollett  and  CritcbSeld  ft  Graham,  for  defend- 
ant In  error. 

PER  CURIAM.  On  consideration  thereof, 
the  court  finds  that  there  is  error  therein  ap- 
parent on  the  record,  to  the  prejudice  of  plain- 
tiff in  error,  in  this,  to  wit:  The  circuit  court 
found  and  adjudged  that  there  was  due  the  de- 
fendant in  error  from  the  plaintiff  in  error,  as 
the  proportionate  share  of  Indiana  Bricker  in  the 
insurance  fund  mentioned  by  the  parties  in  their 
respecUve  pleadings,  the  sum  of  $500,  with  in- 
terest from  the  20th  day  of  July,  1883,  up  to  the 
first  day  of  the  term  of  said  circuit  court  at 
whidi  Judgment  was  rendered,  to  wit,  October 
S,  1897;  whereas  said  finding  and  judgment,  in 
respect  to  said  insurance  fuud,  should  have  been 
that  there  was  due  the  defendant  in  error  trom 
the  plaintiff  in  error,  as  the  distributive  share  of 
Indiana  Bricker  in  said  insurance  fund,  the  one- 
half  only  thereof  less  the  premium  paid,  to  wit, 
the  sum  of  $357.50,  with  mterest  thereon  from 
the  20th  (far  of  July,  1883,  to  the  5th  day  of 
October,  1897,  amounting  to  the  simi  of  $674.77 
instead  of  $926.25,  as  found  by  the  circuit  court 
And  the  court  finds  that  there  is  no  other  error 
apparent  on  the  record  and  proceedings  in  said 
case.  The  court  finds  that  the  judgment  of  said 
circuit  court  in  favor  of  the  defendant  in  error, 
and  agahut  the  plaintiff  in  error,  should  have 


been  for  $2,230.56,  Instead  of  $2,482.03;  and 
this  court,  in  proceeding,  by  consent  of  parties, 
to  render  the  judgment  that  the  circuit  cotirt 
should  have  rendered  in  said  case,  found,  de- 
termmed,  considered,  and  adjudged  that  the  de- 
fendant in  error  recover  from  the  plaintiff  in 
error  the  sum  of  $2,230.55,  with  interest  thereon 
since  the  5tfa  day  of  October,  1897,  and  that  the 
defendant  in  error  recover  htan.  tne  plaintiff  in 
error  his  costs  In  this  case  made  in  the  court 
of  common  pleas  and  In  the  circuit  court  taxed 

at  $  ,  and  that  plaintiff  in  error  pay  his  own 

costs  in  said  courts,  and  that  each  of  said  par- 
ties pay  one-half  the  costs  of  tliis  case  in  thi» 

court  taxed  at  $  .   It  is  further  ordered 

that  thiN  case  be  remanded  to  the  circuit  court 
^  Knox  county,  for  execution.  See  ^  N.  EL 
1045. 


BROWN  et  al.  t.  HULL.  (No.  6.439.)  (Su- 
preme Court  of  Ohio.  April  19,  18^)  Error  to 
circuit  court  Hancock  county.  John  Poe,  for 
plaintiffs  in  error.  S.  P.  Harrison,  for  defend- 
jg  errOT.  No  opinion.  Judgment  affirmed, 
see  4e  ri.  £.  lUu. 

OANFIELD  V.  SWANK  et  al.  (No.  CML} 
(Supreme  Court  of  Ohio.  May  24,  1898.)  Error 
to  cu^mt  court,  Hancock  county.  H.  P.  Bmfeet 
and  George  H.  Phelps,  for  plaintiff  in  error. 
John  Poe,  for  defendant  in  error.  No  ooinion. 
Judgment  affirmed. 

CABLIN  T.  HOSLER,  Treamrer.  (No.  6.- 
050J  (Supreme  Court  of  Ohio.  March  251, 
1898.)  Error  to  circuit  court  Hancock  county. 
Jason,  Blackford  &  Byal,  for  plaintiff  lo  error. 
Theodore  Totten,  for  defendant  in  error. 

PER  CURIAM.  It  la  argued  and  adjudged 
by  ttiis  court  that  the  judgment  of  said  circuit 
court  be,  and  the  same  is  hereby,  reversed,  on 
the  ground  tlut  the  ctmimissiouers  of  Hancodc 
county  and  of  Seneca  county,  in  joint  session^ 
had  no  jurisdictioQ  to  establish  said  ditch,  which 
hes  wholly  In  Hancock  county,  and  upon  the 
furtlier  ground  that  the  coun^  commissioners 
could  not  legally  establish  a  ditdi  over  the  lands 
of  said  Maude  OarliiL  she  being  a  minor,  and 
could  not  legally  make  an  assessment  on  her 
lands  for  suen  ditdi  vrithout  first  assessing  and 
paying  to  her  compensation  for  the  lands  taken 
for  such  ditch;  and  for  these  reasons  the  pe- 
tition and  supplemental  petitiMi  state  facts  suf- 
ficient to  constitute  a  cause  of  action,  and  tiie 
injunction  case,  having  beoi  dismiased  by  the 
plaintiff,  was  not  an  adjudication  of  her  rights. 
It  is  further  ordered  that  this  cause  be,  and 
the  same  is,  remanded  to  the  circuit  court  of 
Hancock  coun^  for  further  proceediiuB  aoond- 
ing  to  law.  Judgmait  rerened. 

Cirr  OP  ALUANCH  et  al.  v.  HARTZELL 
%i  '^L  ^\M^-X.  (Supreme  Court  of  Ohio. 
March  22,  1898.)  Error  to  circuit  court  Stark 
county.  J.  W.  Craine,  for  plaintiffs  in  error. 
Day,  ]>nch  ft  Day.  for  defendants  in  error. 
No  opinion.  Judgment  affirmed. 

«  9J^7  9J  CLEVELAND  v.  GORMAN.  (No. 
5,550.)  (Supreme  Court  of  Ohio.  May24, 1898.V 
Error  to  circuit  court,  Cuyahoga  county.  Mhier 
G.  Norton  and  Ford.  Boyd  &  Growl,  for  plain- 
tiff in  error.  Kerruish,  Chapman  ft  Kerruish. 
tor  defendant  in  error.  No  opinion.  Judgment 
affirmed. 


CITY  OF  FINDLAT  T.  PINDLAT  ST. 
RY.  CO.  (No.  5,760.)  (Supreme  Court  of  Ohio. 
April  19,  1898.)  Error  to  circuit  court.  Hancock 
county.  William  F.  Duncan,  for  plaintiff  in  et- 
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ror.  J.  A.  ft  XL  Y.  Bcn^  fw  difeiiilaiit  In  er- 
ror. No  «3diiloD.  JndgiDCiit  afllniMd.  MIN- 
SHALU  J.,  dlasentt. 


CITY  OP  MANSFIELD  .T.  BOWS.'  (No.  5,- 
060.)  (Supreme  Court  of  Ohio.  April  26,  1898.) 
Error  to  circuit  court,  Richland  conntr.  T.  R. 
BobiBoo,  aty  Sol.,  and  Seward  &  Biicker,  for 
Dlaintiff  in  error.  Bowers  ft  Black  and  j.  C 
Iawt,  for  dtfenduit  in  Mxor.  No  i^^idML 
Judgment  afflrmed. 

OLABK  et  aL  T.  ELLIOTT.  (Ko.  6,(l7a) 
(Supreme  Court  of  Ohio.  Mar  24,  1896.)  Er- 
ror to  circuit  court,  Licking  county.  3.  B.  Jones, 
for  plaintUEs  In  etror.  Kfider  ft  EiUer,  for  de- 
fendant in  error.  Mo  i^inton.  Judgment  a^ 
firmed. 


CLEVELAND  dTT  BY.  CO.t.MILITZBIR. 
(So.  S,629.)  (Snpreme  0)urt  of  Ohio.  April  26. 
1808.)  Error  to  drcult  court,  Cuyahoga  coanty. 
Squire.  Sanders  ft  Dempser,  for  plaintiff  in  er- 
ror. Kermish,  Chapman  ft  Eerrulsh.  for  de- 
fendant In  error.  No  opinion.  Jadgment  affirm- 
ed. SPEAR,  a  J.,  and  ^a.UOK  and 
BUBBIBTr.  JJ.t  diwent 

COMMISSIONERS  OP  WOOD  OOUNTT  t. 
COMMISSIONERS  OF  OTTAWA  COUNTY. 
(No.  5,766.)  (Supreme  Court  of  Ohio.  Mardi  8, 
1898.)  Error  to  circuit  court,  Ottawa  county. 
PaAer  ft  Fries  and  E.  6.  Lore,  for  plaintiff  in 
error.  C.  I.  York  and  William  Gordon,  for  de- 
fendant in  error.  Ko  opinion.  Judgment  af< 
firmed  on  the  grounds  stated  in  Board  of  Com'rs 
of  Fulton  Co.  T.  Board  of  Com'ra  of  Lncas  Co., 
12  Ohio  Ob;  Ot  B.  663.  MINSHALL,  Jn  dls^ 
sents. 


OOpKHAN  et  al.  T.  WELSH.  (No.  6419.) 
(Snpreme  Conrt  of  Ohio.  May  8,  189S.)  Error 
to  circuit  court.  Franklin  connty.  Q.  J.  Mar- 
riott, for  plaintiffs  In  em».  O.  F.  (jastle  and 
H.  B.  Bmdl^,  for  defendant  In  enor.  No  opin- 
ion.  Judgment  affirmed. 

DATI3  T.  ANDERSON.  (No.  8,2ST.)  (Su- 
preme Conrt  of  Ohio.  May  24,  1888.)  Emw 
to  circuit  court,  Allen  conntr.  I.  R.  Longs- 
worth,  for  plaintiff  in  error.  Rldenour  ft  Helf- 
hill.  for  defendant  in  errar.  No  <^Di«L  Judg- 
ment affirmed. 

DAVIS  T.  OOFFHAN  et  al.  (No.  5,082.) 
(Supreme  Court  of  ObUt.  March  20, 189&}  Er> 
ror  to  circuit  court,  Mnskingmn  county.  Clnarles 
M.  Vandenbark  and  Simeon  M.  Winn,  tor  plain- 
tiff in  error.  Achauer  ft  Gates  and  J.  T.  Crew, 
for  defendants  in  error.  No  opbiitHi.  Jn^ment 
affirmed.    See  45  N.  B.  707. 

DAVIS  T.  VILLAGE  OF  NORWOOD  et  al. 
(No.  5,977.>  (Supreme  (3ourt  of  Ohio.  May  17, 
1898.)  Error  to  circuit  court,  Hamilton  county. 
Frederick  Hertenstein,  for  plaintiff  in  error.  W. 
E.  Bundy  and  Edward  Barton,  for  defendants 
'  In  errw.   No  opinion.   Judgment  affirmed. 


DAY  et  al.  t.  BERRY  et  al.  (No.  5,260.) 
(Snpreme  Court  of  Ohio.  May  24,  1808.)  Er- 
ror to  circuit  court,  Belmont  county.  Donford 
&  Danford  and  Rees  ft  HolUngswortb,  for  plain- 
tiCa  in  error.  Tallman  ft  Armstrong,  for  de- 
fendants in  errw.  No  opinioo.  Judgment  af- 
firmed. 


DICE  et  at  T.  DRAPER,  Treasurer.  (No. 
5.206.)  (Supreme  Court  of  Ohio.  May  3,  1898.) 
Error  to  circuit  court,  Scioto  county.  N.  W, 
ETsns  and  Duncan  'LiTlngstone,  for  plaintiffs  Id 
error.  A.  C.  Woodrow.  City  SoU  and  J.  W. 
Bannon,  for  defendant  In  wEor.  No  ^y'^^VfP, 
Judgment  affirmed. 

DOTY  T.  SWING  et  al.  (No.  6,071.)  (Su- 
preme Court  of  Ohio.  March  29,  1S>8.)  Error 
to  circuit  court,  Hancock  county.  A.  Blackford, 
B,  J.  BJbler.  and  John  N.  Doty,  for  plaintiff  in 
error.  Franklin  T.  Cbhill.  John  B.  Betts,  Thom- 
as Meehan,  and  E.  T.  Dunn,  for  defendants  in 
error.  No  opinion.  Judgment  aflbmed.  BinCK- 
BT,  J.,  did  not  participate. 

FARMERS^  MUT.  FIRE  INa  CO.  T. 
BACHMAN.  (No.  6,048.)  (Supreme  Court  of 
Ohio.  April  26.  1896.)  Error  to  circuit  court. 
Darke  county.  Meeker  ft  <^kill  and  Allread  ft 
Teegarden,  for  plaintiff  in  error.  Anderson  ft 
Bowman,  finr  defendant  In  OEnv.  No  (wlnion. 
Judgment  affirmed. 


FOEHL  et  aL  t.  WHITE.  Qfo.  5326.)  (Sa- 
preme  Court  of  Ohio.  June  ZL,  18^)  Brrcnr 
to  drcult  conrL  Tuscarawas  county.  John  & 
Graham  and  Weltr  ft  Albansiu  for  tdaintllh  in 
error.  M.  V.  Beam  and  J.  F.  WUkln,  for  de- 
fendant In  enor.  No  opinion.  Judgment  af- 
firmed. 


FREDERICK  T,  CITY  OP  COLUMBUa 
P?o.  5,102.)  (Snpreme  Court  of  Ohio.  June 
21,  1888.)  Error  to  circuit  court,  Franklin 
county.  J.  T.  Holmes,  P.  A.  Daris,  and  Cyrus 
Hullng,  for  plaintiff  in  error.  Selwyn  N.  Owen, 
B.  C  Irriue,  and  Diaries  J.  Pretaman,  for  de- 
fendant in  error.  No  opinion.  Judgment  af- 
flrmed on  the  authority  of  Predericlc  t.  City 
of  Cohimbus,  68  Ohio  St  68%  61  N.  B.  80b 


GARDNER  v.  STATE  ex  rel.  PERIN.  (No. 
6^)  JSupreme  Court  of  Ohio.  May  10, 
189&1  Error  to  drcult  court,  Sandusky  eoos- 
ty.  Richards  &  Heffner  and  M.  B.  Lemmon, 
for  plaintiff  in  error.  George  Kinney  and  M. 
L.  Shackelford,  for  defendant  In  wmu.  No 
opinion.   Judgment  affirmed.. 

GILCHHIST  T.  STOCKING.  (No.  5,221.) 
(Supreme  Court  of  Ohio.  May  10,  18^8^  Er- 
ror to  circuit  court,  Cuyahoga  county.  Gilbert 
&  Hills,  for  plaintiff  in  error.  KUn^  (^r, 
Tolles  ft  GoB,  for  defendant  in  enor.  No  opta- 
ion.   Judgment  affirmed. 

GINN  T.  BOARD  OP  COtTNTY  OOM'BS 
et  al.  (No.  5,045.)  (Supreme  Court  ot  Ohio. 
March  22.  1898.)  Error  to  drcuit  court,  Logan 
connty.  West  ft  West,  for  plaintiff  in  error. 
James  A.  Odor,  Pros.  Atty.,  and  ^wenatlne* 
Huston  ft  Miller,  for  defendants  in  error.  No 
opinion.  Judgment  affirmed. 


GINN  T.  BOARD  OF  COUNTY  OOM'BS  et 
al.  (No.  6.046.)  (Supreme  Court  of  Ohio. 
March  22,  1808.)  Error  to  drcuit  court,  Logan 
county.  West  &  West,  for  plaintiff  in  error. 
James  A.  Odor,  Pros.  Atty.,  and  Howenstine, 
Huston  ft  Miller,  for  defendants  in  error.  No 
opinion.  Judgment  afflrmed. 


GIRARD  FIRE  ft  MARINE  FIRE  INS, 
CO.  T.  BOYLE.  (No.  5.129.)  (Supreme  Court 
of  Ohio.  May  17, 188&)  Brror  to  circuit  coor^ 
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Lawrence  coanty.  Lot  DbtIb  and  Jed  B.  Bib- 
bee,  for  plaiotiff  in  error.  W.  D.  Corn  and  J.  O. 
Yates,  tor  defeodant  In  emnr.  No  <wiiiion. 
JodgmeDt  ftfflrmed. 


HABRIS  T.  BATTELS  et  al.  (No.  5.091.) 
(Supreme  Court  of  Ohio.  March  22,  1898.)  Ei^ 
ror  to  circuit  court,  Hancock  county.  A.  F. 
P.  &  R.  A.  Blackford,  for  plaintiff  in  error.  £1. 
T.  Dunn,  George  H.  Phelps,  and  Seney,  Jobn- 
Bon  &  Friedman,  for  defendant!  in  erEor.  Ko 
opinion.  Judgment  affirmed. 


HBINKEL  T.  CITY  OF  CINOINNATr.  (No. 
6.712.)  (Supreme  Court  of  Ohio.  June  14, 
1898,y  Error  to  circuit  court,  Hamilton  coun- 

H:  Donaldson  &  Ttiasing  and  Louis  J.  & 
harlea  F.  DoUe,  for  plaintiff  in  error.  Ellis 
G.  Kinkead  and  John  V.  Campbell,  Corp.  Conn- 
sel,  for  defendant  in  error.  No  opinion.  Judg- 
ment affirmed,  on  authority  of  City  of  Glereland 
T.  Wick,  18  Ohio  St  804. 


HENNH  T.  SNBLL  et  al.  fSo.  5.829.)  (Su- 
preme Court  of  Ohio.  June  21,  1898.)  Error 
to  circuit  court,  Darke  county.  Elliott  &  Chen- 
oweth  and  Anderson  &  Bowman,  for  plaintiff 
in  error.  A.  C.  Robeson,  for  defendants  in  er- 
ror.  No  opinion.   Judgment  affirmed. 


HIGBBEJ  et  aL  T.  OAULKINS.  (No.  5,099.) 
(Snpreme  Court  of  Ohio.  April  26,  1898.)  Er- 
ror to  drcnlt  conrt,  C!nyahon  county.  Charles 
F.  Mornin,  for  plaintiffs  in  error.  B.  T.  & 
W.  J.  Hamilton,  for  defendant  In  error.  No 
opinion.  Jndsment  affirmed. 


HIGGINS  T.  MARION  STEAM-SHOVBL 
CO.  (No.  5,759.)  (Supreme  Court  of  Ohio. 
April  19,  1898.)  Error  to  circuit  court,  Marion 
county.  D.  R.  Crissinger  and  Finley  &  Gal- 
linger,  for  plaintiff  in  error.  J.  A.  Wolford  and 
W.  Z.  Daris,  for  defendant  in  oror.  No 
lon.   Judgment  affirmed. 


HOFSTBTLBB  t.  8TATB.  (No.  B,764.) 
^npreme  Court  of  Ohio.  Marcb  15,  1898.) 
Error  to  circuit  court,  Wayne  county.  Rieder 
ft  Morr  and  H.  R.  Smith,  for  plaintiff  in  er- 
ror. F.  Si  Monnett,  Atty.  (Sen.,  W.  B.  Wey- 
inndt,  Pros.  Atty.,  and  Ross  W.  Funck,  for  the 
State.  No  opinion.  Judgment  affirmed. 


HOLCOMB  v.  GIBSON  et  al.  (No.  6,024.) 
(Supreme  Court  of  Ohio.  May  10,  1898.)  Ei^ 
ror  to  circuit  court,  Scioto  county.  ThompBon 
&  Newman,  for  plaintiff  in  error.    J.  J.  Har- 

{ler,  T.  C  Anderson,  Harry  Ball,  Evans  ft  Ut- 
ngstone,  and  Harry  W.  Miller,  for  defendants 
In  «rw.  No  opinion.  Judgment  affirmed. 


HOUSTON  T.  MANSFIELD  et  al.  (No.  5,- 
03G.)  (Supreme  Ck>uTt  of  Ohio.  March  8, 1898.) 
Error  to  circuit  court,  Hamilton  county.  Tug- 
man  &  Baker,  for  plaintiff  in  error.  W.  T.  Por- 
ter, Skiles  &  Skiles,  and  L.  Brucker.  tot  de- 
fendants in  error.  No  opinion.  Judpnent  af- 
firmed. 


JEFFERSON  v.  DRAPER,  Treasurer.  (No. 
5.211.)  (Supreme  Court  of  Ohio.  May  Z,  tSQS.) 
Error  to  drcuit  court,  Scioto  county.  N.  W. 
Evans  and  Duncan  Livingstone,  for  plaintiff  in 
error.  A.  C.  Woodrow,  City  Sol,  and  J.  W. 
Baunon,  for  defendant  in  error.  No  opinion. 
Judgment  affirmed. 


E?]AB  T.  GARRISON  et  aL  (No.  6.133.) 
(Supreme  Court  of  Ohio.  May  3,  1898Ji  Error 
to  circuit  court.  Scioto  oonnty.  A.  T.  Holcomb 
and  Duncan  Liyingstone,  for  plaintiff  In  error. 
Jonathan  8.  Dodge,  for  defendants  in  error. 
No  opinion.   Judgment  affirmed. 


KEIL  V.  THOMAS.  (No.  5.255J  (Sopreme 
Court  of  Ohio.  May  24,  1898.)  Error  to  cir- 
cuit court,  Allen  county.  Brotherton  &  Broth* 
erton,  for  plaintiff  in  error.  O.  W.  Smith  and 
J.  G.  Lamison,  for  defradant  in  error.  No 
opinion.   Judgment  affirmed. 


KBLLET  et  al.  t.  KERNS  et  aL  (Nos.  5.- 
142-5,200.)  (Supreme  Court  of  Ohio,  May  17, 
188S.)  Error  to  circuit  court,  Lawrence  coun- 
ty. A.  C.  Thompson.  H.  S.  Neal,  John  Hamil- 
ton, add  F.  N.  Rosa,  for  plaintiffs  in  error.  J. 
W.  Bannon,  A.  B.  Joboaon,  E.  F.  Williams, 
Corn  ft  Yates,  and  John  M.  Walsh,  for  defend- 
ants in  oror.  No  opinion.  Jndginait  afflm- 
ed. 


KELLBY  et  al.  v.  OHIO  OIL  00.  et  al. 
(No.  5,425.)  (Supreme  Court  of  Ohio.  June  7, 
1898.)  Error  to  circuit  court,  Hancock  county. 
A.  Blackford  and  George  H.  Phelps,  for  plain- 
tiffs in  error.  John  Poe  and  M.  F.  Blliott,  for 
defendants  in  error.  No  cqpinitHi.  Judgment 
affirmed.  See      N.  B.  S9B. 


KENDALL  t.  COOK.  (No.  5.307.)  (Su- 
preme Court  of  Ohio.  June  14,  1898.)  Error 
to  circuit  court.  Greene  county,  M.  J.  Hart- 
ley, ^f  or  plaintiff  in  error.  J.  A.  Cook,  for  de- 
fendant in  error.  No  opinion.  Judgment  af- 
firmed. 


KIGHT  T.  STATE.  (No.  6,797.)^  (Supreme 
Court  of  Ohio.  April  19,  1898.)  Error  ta  dr- 
cuit court,  Franklin  coanty.  Baiger  ft  Barger 
and  Cyrus  Huling,  for  plaintiff  in  error. 
Charles  W.  Voorhees,  Pros.  Atty.,  J.  H.  I>yer, 
Henry  A.  Williams,  Asst.  Pros.  Atty.,  and  Flor- 
izel  Smith,  for  the  State.  No  opinion.  Judg- 
ment affirmed. 


LAGONDA  NAT.  BANK  T.  JBNNHT.  (Nfc 
6,086.)  jfSupreme  Court  of  Ohio.  April  12, 
1898.)  Error  to  circuit  court,  Clark  county. 
Kiefer  ft  Kiefer,  for  plaintiff  in  error.  Prank 
W.  (Seiger  and  D.  F.  Retnoebl,  for  defendant 
in  error.   No  opinion.   Judgm^t  affirmed. 


LAMBEBT  et  aL  t.  TROY  BBNDINO  00. 
fNo.  6,076.)  (Sopreme  CX>nrt  of  Ohio.  Miv  8. 
1898.)  Error  to  circuit  court,  Darke  county. 
Theodore  Shockney  and  Sater  ft  Robeson,  for 
plaintiffs  In  error.  Thomas  ft  Thomas,  J.  L 
Allread,  and  John  Tiley  Knox,  for  defendant 
in  error.    No  opinion.   Judgment  affirmed. 


LAWSON  T.  DRAPER,  Treasurer.  (No.  5,- 
207.)  (Sui^eme  Court  of  Ohio.  May  8,  18^ 
Error  to  circuit  conrt.  Scioto  coanty.  N.  W. 
Brans  and  Duncan  LlvingBtone,  for  idaintiff  in 
error.  A,  0.  Woodrow,  City  SoL,  and  J.  W. 
Bannon,  for  defendant  In  error.  No  opinlfML 
Judgment  afflnned. 


LEHMAN  T.  STATE.  (No.  8,755.)  (Su- 
preme (^urt  of  Ohio.  March  16, 1886.)  Error  to 
circuit  court,  Wayne  coun^.  Reid^  &  Morr 
and  fiC.  B.  Smith,  for  ^aintiff  in  error.  F.  S. 
Monnett,  Atty.  Gen.,  W.  B.  We^gandt,  Pros. 
Atty.,  and  Ross  W.  Funck,  for  tlie  State,  No 
opiuiou.  Judgment  affirmed. 
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LnMHAX  et  al.  t.  HOBBRTSON  et  al.  (No. 
B,0;-{3.)  (Supreme  Court  of  Ohio.  Mardi  22, 
189S.)  Error  to  circuit  court,  Noble  coan^. 
McGinnla  &  Leland,  for  pbOntlfli  In  error.  D.  S, 
Spriggs,  fttr  defendants  In  arror.  N«  opinion. 
Judgment  affirmed. 


UON  DRY-GOODS  00.  T.  DANIELS.  (No. 
B,0(te.)  (Snpreme  Oonrt  of  Ohio.  April  26, 
1898.)  Error  to  drcnit  court  Locaa  countj. 
Qtom  H.  Be<^with,  tor  plaintiff  in  error.  Kin- 
ney  &  Newtou,  for  defendant  Id  error.  No  oihd- 
Ion.  Judgment  affirmed  on  grounds  itateo  in 
Danlela  t.  Uon  Dry-Gooda  Oo.*  U  Ohio  dr.  OL 
a  851.  ,  ^ 


HcBETH  T.  RICHirr.  (No.  6,2780  (Stt- 
ffreme  Court  of  Ohio.  Jane  7,  1808.)  Error  to 
drcnit  court  Brown  county.  HcBeth  &  Harri- 
son and  S.  H.  Stevenson,  for  plaintiff  in  ecrtx. 
H.  B.  Whiteman  and  Young  A  Barnes,  for  de- 
fendant In  tmx.  No  opinion.  Jodgment  «f- 
flnnad. 


HeFARtiAND  et  al.  r.  DRAPER,  Treasurer. 
(No.  5,208.)  (Supreme  Conrt  of  Ohio.  May  3, 
1886.)  Error  to  circuit  court,  Scioto  county. 
N.  W.  Evans  and  Duncan  LiTtngstonc,  for 
plalntith  in  error.  A.  G.  Woodrow,  City  8oL, 
and  J.  W.  Bannont  for  defendant  In  error.  No 
«|iIttion.  Jndgmait  affirmed. 


McFARLAND  ct  ftL  t.  DRAPER,  treasurer. 
(No.  S,209.)  (Supreme  Court  of  Ohio.  May  S, 
18080  Error  to  drcoit  court  Scioto  county-  N. 
W.  Brans  and  Duncan  Livingstone,  for  plain- 
tiffs in  error.  A.  O.  Woodrow,  City  SoL.  and 
2.  W.  Bannon,  for  defendant  in  error.  No  opinr 
ton.  Judgment  nflinned. 


UcFARLAND  et  aL  t.  DRAPER,  Trearazer. 
(No.  6,210.)  (Snpreme  Court  of  Ohio.  May  8, 
1808.)  Error  to  circuit  court  Scioto  county.  N. 
W.  Evans  and  Duncan  Livingstone,  plain- 
tiffs in  error.  A.  C.  Woodrow,  City  SoL,  and 
J.  W.  Bannon,  for  defendant  in  error.  No  opin- 
ion. Jodgment  affirmed. 


HcNEAIi  et  al.  T.  ROSS.  (No.  6,1240  (So- 
^eme  Court  of  Ohio.  May  8,  1898.)  Efrror  to 
dicuit  court  Darke  county.  Theodore  Shock- 
ney,  H.  M.  Cole,  and  Sater  &  Robeson,  for  plain- 
tiffs in  error.  (ieozM  A.  Jobea  and  Anderson  & 
Bowman,  Dor  defendant  in  error.  No  o^nion. 
Judgment  affirmed  on  authorftr  nt  Manntf  t. 
Manuel.  13  Ohio  St  468. 

MARTIN  T.  SAINT  et  al.  (No.  6.1880  (8n- 
prane  Ck>nrt  of  Ohio.  May  10,  1808.)  Error  to 
drcnit  court.  Miami  county,  James  Knight  and 
H.  H.  WilliauM,  for  plaintiff  in  error.  J.  A. 
Davy,  for  defendants  in  orror.  No  o^nlon. 
Jodgment  afBrmed. 

MBEHAN  T.  BURR  et  al.  (No.  4.867,>  (Sn- 
preme Qmrt  of  Ohio.  Mardi  S,  1898.)  Error  to 
drcnit  court  Franklin  county.  J.  T.  HoIoms 
and  Oeorge  S.  Peters,  for  plaintiff  in  error.  T. 
j.  KeatioK,  M.  R.  Patterson,  Eugene  Lane,  and 
Cbarlea  SL  Bur,  for  defendants  in  emv.  No 
aidnion.  Jodgment  of  the  dAmit  court  reversed 
on  the  aufliorit7  of  Donley's  Adm'n  t.  Shields, 
14  IfUo,  850,  and  judgment  for  plaintiff  in  emv. 

MILES  V.  HALLEY.  (No.  5,1370  (Snpreme 
Ooort  U  OUa   Maj  10,  1888,)   Ibror  to  dr- 


cnit court.  Franklin  eonnty.  A.  7.  Greene,  for 
plaintiff  In  error.  Frank  P.  Jackson,  for  defend- 
ant in  eiror.  No  opinion.  Judgment  afflimsd. 


MILLER  et  al.  r.  RYAN  et  aL  (No.  616OI.) 
(Snt>reme  Conrt  of  Ohio.  May  8,  1698.)  Error 
to  circuit  court.  Hamilton  connb'.  S.  A.  MUler 
and  Gustar  Tafd,  for  plaintiEEi  In  error.  Thom- 
as McDougall  and  Harmon,  Colston,  Gfddsmlth 
&  Hoodley,  for  defeodanta  fat  omc.  No  opin- 
ion.   Judgment  affirmed. 


MORRIS  T.  STATE.  (No.  6.7^  OSupreme 
Orart  of  Ohio.  May  2^  1888.)  Error  to  di- 
cult  ooort,  Franklin  county.  Merrick  &  Tomp- 
kins and  S.  C.  Jones,  for  plaintiff  In  error. 
Charles  W.  Voorhees,  Pros.  Atty.,  Florizel  Smith, 
Joseph  H.  Dyer,  and  William  J.  Ford,  for  the 
State.  Nooidniott.  Judgment  affirmed.  SPEAR, 
G.  J.,  dissents  on  the  ground  that  a  jury.  11  of 
whom  sat  as  junns  in  the  trial  and  conviction  of 
another  charged  with  the  stealing  of  the  same 
gooda^  and  necessarily  involving  testimony  In 
the  mahi  Identical  with  that  In  the  case  about 
to  be  tried,  is  not  an  impartial  Joqr,  witUn  Oe 
meaiUng  oC  onr  constitution. 


MT.  ADAMS  &  B.  P.  mCLTNED  R.  CO.  T. 
TUFTS.  (No.  5,6660  (Supreme  Court  of  Ohio. 
April  19,  1803.)  Error  to  drcnit  court  Hamil- 
ton county.  Klttredce  &  WOtT  and  J.  W.  War> 
rington,  foridaintiff  in  error.  Goebel  ft  Bettin» 
er  and  D.  0.  Edier,  for  defendant  In  error.  No 
xqteion.  Jodgment  sfflrmed. 


MYERS  T.  CONNECnOUT  MUT.  LIFE 
INS.  CO.  (No.  5.126.)  (Supreme  Court  of 
Ohio.  May  10,  1868.)  Error  to  drcnit  court 
Wayne  county.  Alfred  J.  Thomas,  H.  R.  Smith, 
and  Jtdin  C.  McClarren.  for  plaintill  in  error. 
Jenner,  Jenner  ft  Weldon,  for  defendant  In  or 
m.  No  opinion.  Judgment  affirmed. 

MYERS  T.  IMDGERS.  McDONALD  ft  00. 
(No.  6,810.)  (Snpreme  Court  ot  Ohio.  June 
14, 16860  ffirror  to  drcult  court  Franklin  coun- 
ty. M.  B.  Bamhart  fbr  ilBintUf  In  error.  Don- 
aldson ft  nwting,  for  defendanta  bi  error.  No 
opinion.   Judgment  affirmed. 


NATIONAL  BANK  OF  (X)LIJMBUS  T. 
OHIO  COAL  EXCHANGE  et  aL  (No.  6,038.) 
(Supreme  Court  of  Ohio.  March  15,  1808.y  Er^ 
ror  to  drcnit  court  Franklin  county.  B.  B. 
Jewett  and  J.  V,  Lee,  for  plsiotiff  In  error. 
Arnold,  Morton  ft  Guenn  and  Booth  ft  Keat> 
tng,  for  defendanta  In  atnn.  No  opinkm.  Jndff^ 
meit  affirmed. 


NORTHWESTERN  OHIO  NATORAL  GAS 
00.  T.  SIMON.  (No.  5,220.)  (Supreme  C!ourt 
of  Ohio.  May  24,  1898.)  Error  to  drcuit 
court,  Wood  county.  Doyle  ft  Lewis  and  Troop 
&  Dnnn,  for  plaintiff  m  error.  Geone  £l 
Fhdps  and  Baldwin  ft  Harringtont  for  defend- 
ant In  error.   No  fvlnlon.   Judgment  affirmed. 


COONNELL  T.  GENERAL  DLECfTRIO  CO. 
(No.  5,1170  ^up;reme  (Tourt  of  Ohio.  May  8, 
1898.)  Error  to  circuit  court,  Franklin  county. 
G.  J.  Marriott  &  N.  Roes,  and  J.  H.  Anderson, 
for  plaintiff  in  error.  A.  R.  Johnson  and  A. 
J.  Greeny  for  defendant  In  artw.  No  <q4nlon. 
Judgment  affiimed. 


OHIO  FARMERS'  INS.  CO.  v.  EUMNICK. 
(No.  6,208.)  (Supreme  Court  of  Ohio.  May  10^ 
18^)    Error  to  drcnit  ooorU  WUUans  coon- 
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Lee  EUlott  and  Potter  &  Emerr.  for  plain- 
In  error.   John  M.  CaUrina  and  Bowersox  & 
Starr,  for  defendant  fn  enor.    Mo  opinioD. 
Jndgment  affirmed. 


OSBOBN  et  at  t.  HtTFFUAN.  Treasnrer,  et 
at  (No.  &404.)  (Snpreme  Gonrt  of  Ohio. 
April  12,  1898.)  Error  to  drcait  court,  Mont- 
gomeiT  comity,  McMahon  &  McMahott,  for 
plaiotfffB  in  error.  Edwin  P.  MattliewB,  City 
Sol.,  for  defendants  In  error.  No  o^nion, 
Jndgment  affirmed. 


POWEUi  et  al.  t.  BBNSTBR.  (No.  6,118.) 
(Snpreme  Conrt  of  Olilo.  Jnne  25,  1898.)  Er- 
ror to  circuit  coart,  Lncai  eoonty.  E.  W.  Toler- 
ton,  for  pinintiffs  in  error.  Hird,  Brnmbadc  & 
Hatcher,  for  defendant  in  error.  No  oplnlML 
Judgment  of  the  circuit  conrt  rereraed,  and  that 
of  tne  common  pleas  affirmed. 

PURDX  T.  MARSHALL.  (No.  5,286.)  (Sn- 
preme  Oonrt  of  Ohio.  May  211898.)  Error  to 
circuit  court,  Brown  coan^.  Xoung  &  Barnes 
and  White  &  Campbell,  for  plaintiff  in  error. 
John  Q.  Waters  and  Eli  B.  Parker,  for  defend- 
ant in  error.    No  opinion.    Jndgmoit  affirmed. 


RAILROAD  CO.  t.  BAIN  et  al.  (No.  5.051.) 
(Smnreme  Conrt  of  Ohio.  March  IS,  1896.)  Er- 
ror to  circuit  court,  Behnont  coonty.  J.  H.  Col- 
Una,  for  plaintiff  in  error.  Tallman  &  Arm- 
strong, for  defendants  in  error.  No  opinion. 
Judgment  affirmed. 


RAILROAD  00.  v.  BOARD  OF  OOXTRS 
OP  SENECA  COUNTY.  (No.  5,058.)  (Sn- 
preme Coart  of  Ohio.  AprO  19,  1898.)  Error 
to  circuit  court,  Seneca  coantr.  Dore  &  Do  re, 
for  plaintiff  in  error.  GJeorge  E.  Shroth,  for  de- 
fendant in  error.  No  oinnion.  Judgment  af- 
firmed. 


RAILROAD  00.  et  al.  t.  MOLT.  (No.  5,- 
229.)  (Supreme  Coxirt  of  Ohio.  June  7,  1898.) 
Error  to  circuit  court  Cuyahoga  couutT*  Miner 
G.  Norton,  Phillips,  Ford  &  Growl,  and  Sqnire, 
Saudm  A  Demra^.  for  plaintiffs  In  eirw.  J. 
M.  Jones  and  W.  0.  McFarland,  for  defendant 
in  MTor.    No  o^om    Judgment  afflmed. 


RAILROAD  CO.  t.  READ.  (No.  5.289.) 
(Supreme  Court  of  Ohio.  June  14,  1898.)  Er^ 
ror  to  circuit  court.  Tuscarawas  county.  J.  M. 
Lesaicli  and  Healea  ds  Oreeue,  for  naintiff  in 
error.  Bailey  ft  Doathitt.  for  defendant  in  er> 
ror.    No  opinion.    Judgment  affirmed. 


RAILROAD  CO.  T.  WOODS.  (No.  5,126.) 
(Supreme  Court  of  Ohio.  May  10,  189S.)  Er- 
ror to  circuit  court,  Ashtabula  county.  3.  Ei. 
Williamson  afii  Theodore  Hall,  for  plaintifl  in 
error.  Hoyt  ft  Munsell,  George  A.  Allen,  and 
L  Rosenswelg,  for  defendant  in  error.  No  (pin- 
ion.   Jndgment  affirmed. 


RAILWAY  CO.  V.  HOGLB.  (No.  6,141.) 
(Supreme  Court  of  Ohio.  May  17,  1898.)  Er- 
ror to  circuit  court,  Delaware  county.  Squire, 
Snnders  &  Dempsey  and  J.  S.  Jones  &  Sous,  for 
plaintiff  in  error.  Marriott  &  Wickbam.  for  de- 
fendant in  error.  No  <vlnion.  Judgment  af- 
firmed. 


RAILWAY  CO.  T.  JAMISON.  (No.  5.122.) 
(Supreme  Conrt  of  Ohio.  May  8.  189S.)  Error 
to  circuit  court.  Tuscarawas  oouatf .   J.  Dun- 


bar, for  plaintiff  In  error.  T.  H.  LoDer.  for  de- 
fmdant  In  error.  No  opinion.  Judgment  af- 
firmed. 


RAILWAY  CO.  et  al.  t.  POWELL.  (No.  5,- 
218.)  (Supreme  Court  of  Ohio.  May  24.  1898) 
Error  to  circuit  court.  Wood  county.  King  ft 
Tracy  and  Parker  ft  Fries,  for  platntitb  In  er- 
ror. Dodge  &  Canary  and  James  C.  Troup,  for 
defendant  In  error.  No  opinion.  Judgment  af- 
firmed. 


ROBINSON  V.  STATE.  (No.  5,858.)  (Su- 
preme Court  of  Ohio.  April  28,  18^  Error 
to  circuit  conrt,  Fayette  county.  Harper  ft 
Harper,  forplaintiff  in  error.  C.  A.  Reid,  Pros. 
Atty.,  and  ^dy  ft  Sanderson,  for  the  Sute.  No 
opinion.  Judi^nent  affirmed.  WILLIAMS,  J., 
not  sitting. 


ROYAL  INS.  CO.  v.  SOCKMAN.  (No.  5.- 
131.)  (Supreme  Court  of  Ohio.  May  24,  1896.) 
Error  to  nrcnit  court.  Wood  county.  James  ft 
Beverstock  and  Pazton.  Warrington  &  Bontet, 
for  plaintiff  in  error.  Parker  ft  Fries,  for  de- 
fendant In  error.  No  <viniou.  Jndgment  af- 
firmed. 

ROYAL  INS.  00.  t.  S(X!KMAN.  (No.  5,- 
248.)  (Supreme  Court  of  Ohio.  May  24,  1898.) 
Error  to  circuit  court,  Wood  conoty.  James  ft 
Beverstock  and  Paxton,  Warrington  ft  Boatet, 
for  plaintiff  in  error.  Parker  ft  Fries,  for  de- 
fendant in  error.  No  opinioa.  Juds^ent  af- 
flmed. 


BUSH  T.  PLUMMER  et  aL  (No.  5,0a».> 
(Snpreme  Court  of  Ohio.  March  15, 1898.)  Bi^ 
ror  to  circuit  court.  Holmes  county.  StUw^ 
ft  Bailey  and  John  Huston.  Jr.,  for  plaintiff  in 
error.  Alfred  J.  Thomas  and  M.  Q.  Pauley,  for 
defendanu  in  error.  No  opinion.  Judgmoit  af- 
firmed. 


SAUNDERS  et  al.  T.  LBARMAN.  (So.  V 
620J  (Supreme  C!ourt  of  Ohio.  March  2^ 
1896.)  Error  to  circuit  court,  Cuyahoga  county. 
Hamilton,  Hamilton  ft  Smttii.  for  nlaintUbln 
error.  Foran  ft  MeXi|^  and  J.  P.  Dawley,  tag 
defendant  in  error, 
firmed. 


No  opinion.   Jndgment  af- 


SCHMIDT  T.  THBBEIN.  (No.  6,258.)  (Sti- 
preme  Clourt  of  Ohio.  May  24,  1898.)  Ehror 
to  circuit  court,  Greene  county,  diaries  H. 
Kyle  and  F.  P.  Cunningham,  (or  plaintiff  In  o- 
ror.  Little  ft  Spencer,  for  defendant  in  error. 
No  opinion.   Judgment  affirmed. 


SEARCH  T.  ANSBLMBNT.  (No.  6,819.) 
(Supreme  Court  of  Ohio.  June  21,  1898.),  Br- 
ror  to  circuit  court,  Marion  conu^.  W.  Z.  Da- 
vis, for  plaintiff  in  error.  G.  B.  Mouser  and 
ScoSel^  Durfee  ft  Scofield.  for  defendant  In  er- 
ror.   No  opinion.    Judgment  affirmed. 


SBBBLIN  T.  PATNB.  (No.  6,085.)  (Su- 
preme Court  of  Ohio.  March  8,  1898^  Error 
to  circuit  court,  Cuyahoga  county.  Winch  ft 
Wolcott,  for  plaintiff  in  error.  Clark  ft  Thomp- 
son, for  defendant  in  error.  No  opinion.  Judg- 
ment affirmed  mi  authority  ot  Haholm  t.  Max- 
shall.  29  Ohio  St  811. 


SELLS  et  al.  ▼.  AFPEL. 
preme  Court  of  Ohio.    March  : 
to  circuit  eodr^  Seneca  coonty. 


lo.  5,072.)  (Sn- 
'  18ga>  Error 
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entt  and  Pow«n  &  MlnaTian.  toe  ptalntUh  in  er> 
zor.  Hoid,  Brum  back  &  Thatcher,  for  defend- 
ant in  error.   No  opinitHo.    Judgment  affirmed. 

SHEA  T.  RAILROAD  CO.  (No.  Sfitt.) 
(Snprcme  Conrt  of  Ohio.  March  1.  1888.)  Br- 
ror  to  eircnlt  court,  Laeas  county.  Scribner, 
Waite  &  Wachenheimer,  for  plaintifl  in  error. 
E.  D.  Potter,  Jr.,  for  defendant  in  error.  No 
opinion.  Judgment  affirmed,  one  ground  of  re- 
versal b^g  that  tike  ramet  la  against  the 
w^ght  (tf  tb*  eridenoe. 

SILBERSIAN  r.  GORRIOAN  et  al.  (No.  6,- 
X21.)  (Snpreme  Court  of  Ohio.  May  8,  1898.) 
Error  to  ^uit  court,  Coyahoga  coun^.  W.  C. 
Bogera  and  Ed.  S.  Merer,  for  plaintiff  In  error. 
Orestea  0.  Pione7  and  Foran  &  Dawley,  for  de- 
fendant! In  oror.  No  opinion.  Judgment  af- 
firmed. 


SPARKS  T.  MtTBPHT  et  al.  (So.  5^) 
(Supreme  Court  of  Ohio.  May  24, 1898.)  Error 
to  drcuit  court  Hancock  county.  H.  F.  Burket 
and  George  H.  Phelpe^  for  plalntifl  in  error. 
John  Poe  and  Pendleton  &  WBltdy,  for  defend- 
ants In  error.  No  ojrfnion.  Judgment  affinned. 

STATE  V.  COLE.  Wo.  5.879J  (Supreme 
Court  of  Ohio.  April  26,  1898.L.  Error  to  di^ 
cult  court,  Oawford  connly.  P.  W.  Poole,  Proa. 
Atty..  and  E.  B.  Finley,  Asst.  Pros.  Atty.,  for 
the  State.  Dan  Bahet,  Jr..  and  A.  Wld[ham. 
for  defendant  in  error.  No  oirfaion.  Judgment 
affirmed. 


STATE  ex  rel.  ADDTSTON  PIPE  &  STEEL 
CO.  T.  CITY  OF  CLEVELAND  et  al.  (No. 
5.99a)  (Supreme  Court  of  Ohio.  May  10. 1808.) 
Webster,  Angel  &  Ck>ok  and  Paxton.  Warring- 
ton &  Bontet,  Cor  [daintiff.  M.  G.  Norton  and 
Burke  &  Ingnstril,  for  defendants  No  opiidon. 
Demurrer  anatalned  and  petition  fflwnlssed. 


STATE  ex  nH.  ATTORNEY  GENERAL  t. 
LEEPEB,  Aaditor.  (No.  5,881.)  (Supreme 
Court  of  Ohio.  May  17.  1898.)  F.  S.  Monnett, 
Atty.  Gen.,  and  W.  Stilwell,  for  plaiotlff.  Sam 
H.  Nicholas,  L.  R.  Oitchfleld.  Jbhn  McSweeny, 
Beed  &  Hanna,  and  H.  B.  Smith,  for  defend- 
ant No  oi^on.  Demorm*  austamed  and  pe- 
tition dismissed  on  authority  of  State  t.  Mo- 
Iialn.  58  Ohio  St  813,  50  N.  B.  907. 

STATE  ex  rel.  ATTORNEY  GENERAL  T. 
McMAKEN.  (No.  5.9880  (Supreme  Court  of 
Ohio.  June  21,  1806.)  F.  S.  Monn^  Atty. 
Gen.,  J.  W.  Warrington,  James  E.  Neal  W.  8. 
Giffin,  and  Danid  J.  Ryan,  for  plaintiff.  Morey, 
Andrews  &  Morey,  George  K.  Nash,  John  A. 
McMnhon,  George  B.  Okey,  and  MiiliUn,  Shotti 
A  MUlikin,  for  defendant  No  opinion.  De- 
mnrra  to  answer  orermled,  and  Jndgment  for 
defendant  SHAUCK«  J.,  dissents. 


STATE  ex  reL  ATTORNEY  GENERAL  v. 
MOLYNEAUX  et  al.  (No.  5,881.)  (Supremo 
Court  of  Ohio.  June  26,  1898.)  On  rehearing. 
Frank  S.  Monnett,  Atty.  Gen.,  Burke  St  Inger- 
■DO,  Herrick  &  Hopkina,  H.  M.  Famsworth,  and 
Morton  W.  Cope,  for  plaintiff;  P.  H.  Haiser, 
County  Sol.,  Minor  G.  Norton,  Corp.  Counsel, 
and  Lawrence  A  Estep,.  for  defendants.  No 
opinion.  Demurrer  to  answer  rastained,  and 
indgmant  of  ouster. 

STATE  ex  rel.  ATTORNEY  GENERAL  t. 
RAILROAD  CO.  (No.  2,210.)  (Supreme  Court 


of  Ohio.  June  24,  1898.)  F.  S.  Monnett,  Atty. 
Gen.,  for  plaintiEE.  Harrison,  Olds  &  Hender- 
son, tor  defendant  No  opinion.  Judgment  of 
ouster.  Ety  consent  costs  to  be  paid  bj  relator. 


STATE  ex  rel.  ATTORNEY  GENERAL  t. 
RATTERMAN  et  al.  (No.  6,043.)  (Supreme 
Court  of  Ohio.  June  24,  1896.)  F.  S.  Monnett, 
Atty.  Gen.,  John  Warrington,  J.  B.  Foraker, 
W.  M.  Ainpt,  and  Daniel  J.  Ryan,  for  plaintiff. 
Follett  &  Kelley,  Peck  &  Shafer,  and  Goebel  & 
Hettinger,  for  defendants.  Demurrer  to  answer 
OTerruTed,  and  judgment  for  defendants. 

SPEAR,  0.  J.  I  concur  In  the  Judgment  ren- 
dered for  the  reason  that  the  main  objections  to 
Uie  statute,  and  the  oo^  ones  praenting  <Uffi- 
colty,  are  answered  fer  weTlous  dedsiona  of 
this  court,  and  espedally  gy  the  case  of  Stat* 
T.  Smith,  48  Ohio  Stm,  26  N.  B.  1069. 

MINSHALL,  J.  I  have  no  apology  to  make 
for  the  dedaion.  I  think  it  is  rt^tly  decided  on 
the  principle.  But»  if  it  were  otherwise,  it  is  dic- 
tated bgr  ttie  force  and  effect  of  nvmerons  pre- 
tIous  decisions  of  this  court 

BRADBURY,  J.  I  do  not  concur  In  the  de- 
cision reached'  by  the  court  In  so  far  as  it  may 
be  regarded  as  sanctioning  the  docteine  that 
the  general  assembly  may  require  tiiat  a  mayor 
of  a  dty  of  the  first  grade  of  the  first  dass, 
In  appointing  a  board  of  city  affairs,  at  the  first 
ai^intment  of  such  members,  ahall  designate 
**two  each  of  different  political  parties"  to  serve 
"one  year,"  "two  each  of  different  political  par- 
ties to  serre  two  yean,  and  two  each  of  different 
political  parties  for  three  yeara.  •  •  The 
gennal  assembly.  In  my  opinion,  Is  without  pow- 
er to  make  affiliation  with  some  recognized  politi- 
cal party  an  essential  qualification  for  an  ap- 
pointment to  an  offidal  position  even  In  a  mn- 
nldi)al  corporation.  Discrimination  in  favor  of 
or  against  any  elector,  is  this  respect,  founded 
on  political  belief  or  adhesion  to  a  political  party, 
▼iofates  the  principles  on  which  our  government 
teats,  and  it  seems  to  me  this  is  clearly  at' 
tempted  in  the  statute  just  recited.  Nor  ^ould 
the  case  of  State  r.  Smith,  48  Ohio  St  211. 
26  N.  E.  1069,  he  regarded  as  authority  In 
support  of  that  ^wer.  The  syllabus  does  not 
announce  the  existence  of  such  power  in  the 
general  assembly,  neither  was  the  question  dia* 
cussed  in  the  body  of  the  opinion.  1  concurred 
in  the  decision  in  that  case,  but,  in  thus  con- 
curring, did  not  suppose  that  the  court  was  com- 
mitted to  any  proposition  not  found  in  the  sylla- 
bus. I  then  had  doubts  whether  the  question  of 
the  power  of  the  general  assembly  to  thus  re- 
strict the  mayor  in  his  right  of  selection  was 
raised  bf  the  record  in  that  case.  The  same 
doubt  arises  as  to  the  effect  of  the  record  in  that 
respect  to  this  case.  It  seems  to  me  that  the 
only  ground  upon  which  it  can  be  successfully 
dauned  that  the  constitutionality  of  this  restric- 
tion arose  in  the  record  in  the  case  of  State  t. 
Smith.  48  Ohio  St  211,  26  N.  E.  1069.  or  ariset 
fai  this  case.  Is  the  assumption  that  this  restrict 
tion  is  so  interwoven  vrith  the  scheme  of  govern- 
ment with  which  It  is  connected  as  to  constitnt* 
an  essential  part  of  that  scheme,  the  whole  of 
which  must  stand  or  fall  together.  If  it  is  not  so 
connected,  if  the  scheme  of  government  In  all 
other  respects  may  be  segregated  from  these  re- 
strictive provisions,  and  in  those  other  respects  is 
in  harmony  with  our  constitution  and  therefore 
valid,  then  the  title  of  the  defendants  to  their 
offices  would  be  valid,  although  these  provisions 
were  invalid.  This  would  be  so,  because,  if  an 
invalid  provision  of  a  statute  may  be  separated 
firom  its  oUter  parts,  the  latter  part  will  stand, 
notwithstanding  the  fall  of  the  invalid  provision. 
If  the  scheme  of  government  is  thus  severable, 
the  question  under  discussion  would  not  arise  in 
this  action,  because  the  CHily  legal  object  it  seeks 
to  obtain  is  a  judgment  of  this  court  respecting 
the  title  of  the  defendants  to  their  offices.  That 
title  depends  upon  the  power  of  the  mayor  to  ap- 
point them,  and,  if  he  has  this  power,  the  ap- 
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poJntment  Is  not  InvaUd  because  he  chose  them 
from  the  classes  prescribed  by  the  statute.  Sure- 
ly if  the  mayor,  whether  bound  by  the  restrictive 
provisions  of  the  statute  or  not,  chose  to  purette 
the  policy  therein  preBcribed,  and  appointed  snch 
persons  only  as  fell  within  the  classes  des^- 
nated.  nobody  can  be  beard  to  complain. 
Whether  l^ally  bound  by  tUs  provision  or  not, 
he  may  rest  under  what  he  conceives  to  be  a 
moral  obligatloQ  to  obey  it;  and  thus  be  im- 
pelled to  follow  the  wishes  of  that  body  which 
clothed  him  with  the  power  of  appomtment. 
This  course  ia  anobjectionabie,  and  If  he  follows 
it,  taking  his  appointees  from  the  classes  thus 
designated,  the  title  of  such  appointee  Is  perfect, 
because  mer  are  eligible,  whether  the  restric- 
tions are  valid  or  not.  If  the  restrictions  were 
binding  on  him,  such  appointees  were  eligible  be- 
cause within  the  classes  whi<^  the  statute 
named.  If  the  restrictive  statute  was  Invalid, 
they  were  nevertheless  eligible,  because  every 
elector  was  eligible,  and  they  were  electors.  If, 
however,  the  mayor,  in  making  an  appointment, 
should  disregard  these  restrictions,  and  appoint 
some  one  who  Is  excluded  by  the  law,  and  there- 
upon the  title  of  soch  appointee  to  the  office 
should  be  chaUeoged  by  proceedings  in  quo  war- 
ranto, then  the  question  of  the  legality  of  the 
restrictions  would  at  once  arise;  for,  if  such 
restrictions  were  valid,  the  title  of  sach  appointee 
would  be  invalid,  because  he  would  not  have 
been  taken  from  the  class  prescribed  by  these 
restrictive  proTisIona.  These  observations  would 
not  have  been  made  but  for  the  fact  that  emi- 
nent counsel  have  Interpreted  the  case  of  State 
V.  Smith,  48  Ohio  St  211,  26  N.  B.  1069,  as 
ajq^roving,  If  not  directly  snaouncing,  the  doc- 
trine that  the  legislature  has  ^wer  to  make 
eli^bllity  to  hold  office  by  appointment  depend 
upon  party  affiliation,  and  the  decision  in  this 
case  may  receive  a  like  Interpretation.  I  nei- 
ther concur  In  that  interpretation  of  the  decision, 
nor  In  the  doctrine  itself;  for.  In  my  opinion, 
Uie  title  of  an  appointee  to  a  public  office,  even 
In  a  municipal  corporation,  cannot,  iij  virtue  of 
any  statute  that  the  le^lature  may  enact,  be 
attacked  or  questioned  on  the  ground  that  he 
belongs  to  a  particular  political  party,  or  he- 
cause  he  does  not  belong  to  any  such  party  at 
all,  oor  do  I  think  this  court  has  committed  It- 
self to  a  contrary  doctrine. 
SHAUCK,  J.,  dissentfl. 

BURKET,  J.  I  dissent  from  the  judgment, 
for  the  reason  that  the  requirement  of  the  stat- 
ute, that  the  members  of  the  board  shall  be  ap- 

S minted  from  different  political  partis  is  in  con- 
tct  with  section  1  of  article  6,  and  section  4  of 
Article  15,  of  the  constitution. 


STATE  ei  rel.  ATTORNEY  GENERAL  v. 
STANDARD  OIL  CO.  (No.  2,2»i.)  (Supreme 
Court  of  Ohio.  April  2&,  ISOS^)  F.  S.  Monnett. 
Atty.  Oen»  E.  B.  Klnkead,  W.  L.  Flagg.  and 
William  Herbert  Page,  for  plaintiff.  Kline, 
Carr,  Tolles  &  Gofl,  for  defendant 

PER  CURIAM.  And  now,  on  this  ^th  day  of 
April,  1888,  this  matter  is  heard  and  submitted 
on  the  demurrer  of  the  respondent  to  a  portion 
of  the  seventh,  of  the  eighth,  and  of  the  eight- 
eenth interrogatories,  and  it  is  ordered  and  ad- 

indged  that  the  saki  demurrer  be,  and  the  same  is 
lerel^,  ovOTuled  as  to  said  serentii,  eighth,  and 
twen^-thlrd  interrogatories,  and  sustained  u  to 
said  tenth  and  eighteenth  interrogatories.  It  is 
further  ordered  uat  the  respondent' file  its  an- 
swer to  the  pevoith,  eighth,  and  twenty-third  in- 
terrogatories on  or  before  June  16tii  next 
Thereupon  the  matter  is. farther  heard  upon  the 
motion  of  relator  to  require  respondent  to  make 
its  answer  to  the  ninth,  eleventh,  sixteenth, 
eighteenth,  twentieth,  and  twenty-second  inter- 
rogatories more  definite  and  certain,  which,  be- 
ing heard  and  understood  by  the  court,  is  over- 
ruled. Demurrer  to  interrogatories  sustained  in 
part  and  overruled  in  part. 


STATE  ex  re!.  ATTORNEY  GENERAL  v. 
VICKERS.  (No.  5,813.)  (Supreme  Court  of 
Ohio.  June  24,  1808.)  F,  S.  Monnett  Atty. 
Gren.,  and  Henry  Bannon,  for  plaintiff.  Licon- 
ard  W.  Goss,  Anselm  T.  Holcomb,  and  Frank 
B.  Finney,  for  defendant  No  opinion.  Judg- 
ment for  defendant  on  the  ground  that  a  super- 
intendent of  sdiools  Is  not  an  officer.  MtN- 
SHALL,  J.,  dissents. 


STATE  ex  rel.  FDJEPROCK  et  al.  v.  LEF- 
FLER,  Treasurer.  (No.  5.110.)  (Supremo 
Court  of  Ohio.  April  12,  1898.)  3.  B.  Jonea, 
for  plalDtifFs.  J.  A.  Wolford,  W,  EL  Soofleld, 
and  J.  K.  Rleliards,  fbr  defendant  No  oirinlon. 
Demurrer  to  zejdy  sustained  and  petiticHi  dis* 
missed. 


STA'ra  ex  rel.  GTJILBERT.  Auditor,  t. 
HAILLIDAY,  Auditor.  (No.  5.859.)  (Supreme 
Court  of  Ohio,  June  1^  1898J  F.  S.  Mon- 
nett, Atty.  Gen.,  for  plaintiff.  C.  W.  Toorfaees. 
for  defendant  Demurrer  to  interrogatories  m» 
tained. 


STATE  ex  rel.  MARION  SHOVEL  CO.  v. 
OVTHEBY,  Auditor.  (No.  5,252.)  (Snpreme 
Court  of  Ohb.  May  17. 1898.)  J.  A.  Wtdfotd. 
W.  E.  Scofield,  and  J.  K.  Richards,  for  plain- 
tiff. J.  B.  Jones,  for  defendant  No  opinion. 
Demurrer  to  answer  sustained,  and  peremptory 
writ  Bwuded. 


STATE  ex  rel.  PUGH  et  al.  v.  GUILBERT, 
Auditor.  (No.  6,114.)  (Supreme  Court  of  Ohio. 
June  25,  1898.)  David  F.  Pugh  and  Edward 
Kihler,  for  plaintiffs.  F.  S.  Monnett  Atty.  Gen., 
for  defendant  No  opinion.  Demurrer  to  an- 
swer sustained,  and  writ  awarded,  on  authority 
of  State  Ogievee,  87  OlUo  St  1;  th«  amount 
to  be  paid  out  of  gmeral  revenue  fund. 


STATE  ex  rel.  WATKINS  r.  FRAME,  Au- 
ditor. (No.  5,8160  (Suprone  Court  of  Ohio. 
June  21,  1898J  Error  to  circuit  court  Atfaois 
county.  C.  B.  Fierce,  for  plaintiff  in  error. 
Wood  &  Wood,  Grosvenor,  Jones  A  Worstdl, 
and  Sleeper,  Sayre  ft  Davis,  for  d^endant  in  er- 
ror.   No  cfilniML   Judgment  afflimed. 


STEWART  et  aL  T.  KLINE  et  sL  (No.  5.- 
22S.)  (Supreme  (3ourt  of  Ohio.  June  7,  18IBSJ 
Error  to  circuit  court,  Hamilton  county.  J.  C. 
Harper  and  J.  D.  Brannan,  for  plaintiffs  In  er- 
ror. James  B.  Robinson  and  MiUikin,  Shotts  ft 
Millikin,  tot  defendants  In  error.  No  <q;>inion. 
Judgment  levened,  and  Judgment  tag  plaintiffs 
in  error. 


THOMPSON  V.  PUBLIC  LIBRART 
BOARD  OF  CLEVELAND  et  al.  (No.  5373.) 
(Supreme  Court  of  Ohio.  June  25,  188&}  Er- 
ror to  circuit  court  Cuyahoga  county.  Blandin 
&  Rice,  for  plaintiff  in  error.  Phllfips  ft  Phil- 
lips, for  defendants  in  error.  No  opinion.  Judg- 
ment affirmed.   SHAUCK.  J.,  dissents. 


THOMPSON  ft  RICHARDS  v.  BEERY. 
(No.  6,259.)  (Supreme  Coart  of  Ohio.  June  7, 
1898.)  Error  to  circuit  court,  Allen  county. 
Cable  ft  Parmenter  and  Stillings  &  Stilllngs,  for 
plaintiff  in  error.  Motter  ft  Mackenzie,  for  de- 
fendant in  errob  No  (pinion.  Judgment  aX- 
firmed. 
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TIIiLINOHAST  et  al.  r.  STBTZER  et  al. 

rSo.  5,139).  (Sapreme  Court  of  Ohio.  May  17, 
1898.)  Error  to  circuit  conrt,  Cuyahoga  county. 
JohD  O.  WiDship,  for  plaiDtiffs  in  error.  T.  S. 
Dunlap  and  Arnud  Green,  for  defendants  in  er- 
ror.   Ko  oidnion.    Judxment  afiOrmed. 


TBAVELEBS'  INS.  00.  T.  WOEBgrLER. 
plo.  S,079.)  (Soprane  Court  of  Ohio.  April 
12, 1898.)  Error  to  drenit  court,  Smomit  oonn- 
tj.  Oriatt,  AUen  ft  Cobbs,  for_riaintiff  la  er- 
ror. H.  0.  Sanfbrd  and  F.  H.  Waters,  for  de- 
fendant In  errar.  No  oi^iimi.  Jndsmrat  af- 
fitmed. 


TUCKER  T.  BOARD  OF  EDUCATION. 
(No.  5,2S1).  (Supreme  C!ourt  of  Ohio.  May  24, 
1808.)  Error  to  circuit  court,  Lickioe  coanty. 
8.  M.  Hunter  and  Charles  H.  Follett,  for  plain- 
tiff in  error.  John  David  Jones  and  Waldo  Tay- 
lor, for  defendant  in  error. 

PER  CURIAM.  On  consideration  vrtiereof, 
this  court  being  of  optoion  that  the  evidence  of 
the  declarations  of  the  superintendent  and  jan- 
itor were  incompetent,  and  that  it  was  error  for 
the  court  of  common  pleas  to  admit  the  aame  in 
eTidence  at  the  trial,  the  said  judgment  of  the 
circuit  court,  rerersing  the  judgment  of  the  com- 
mon ^as,  is  affirmed  on  the  grounds  above  stat- 
ed. This  court  finds  that  there  is  no  other  er- 
ror in  the  record  and  judgment  of  the  court  of 
common  pleas.    Judgment  affirmed. 


WALKER  T.  McGILUN.  (No.  6,087.)  (Su- 
preme Court  of  Ohio.  April  26,  1898.)  Error 
to  circuit  court,  Mahoning  conn^.  M.  C.  Mc- 
Nab  and  T.  W.  Sanderson,  for  plaintifF  in  et- 
ror.  L,  W.  King  and  M.  A.  Monia,  for  defend- 
ant In  errw.  Ko  (pinion.  Jndgmait  affiniwd. 


WARD  T.  STATE.  (No.  5,816.)  (Supreme 
Conrt  of  Ohio.  April  26,  1898.)  Error  to  cir- 
cuit court,  Licking  counfar.    Wilby  &  Wald,  for 

Plaintiff  in  error.  S.  M.  Hunter,  Thomas  W. 
'faillips,  and  D.  h.  Slenier,  for  the  SUte.  No 
winion.  Judgment  affirmed  on  anthoritr  of 
State  T.  HntdOnson,  66  Ohio  St  82,  46  N.  B. 
71. 


WATKINS  et  al.  v.  CmZBNS'  BANE. 
(No.  e;239.)  (Supreme  Court  of  Ohio.  Mar 
17,  1808J  Error  to  circuit  court,  Scioto  coun- 
ty. J.  F,  McNeal  &  Sons,  for  plaintiffs  in  er- 
rw.  Nash  ft  Lentz,  lliompBon  &  Newman, 
W.  Z.  Davis,  and  L.  G.  AddtotHi,  lor  defend- 
ant In  error.   No  opinion.   Judgment  afflzmed. 

WATKINS  et  al.  T.  OITIZEffIB'  BANE. 

(No.  5,240.)  (Supreme  Court  of  Ohio.  May  17, 
1898.)  Error  to  circuit  court,  Scioto  county.  J. 
F.  McNeal  &  Sons,  for  plaintiffs  in  oror.  Nash 
ft  Lentz,  Thompson  ft  Kewman,  W.  Z.  Davis, 
and  L.  Q.  Addison,  for  defendant  In  enor.  No 
oidnlon.   Judgment  affirmed. 

WATKINS  et  al.  t.  OITIZBNS^  BANK. 
(No.  5,241.)  (Supreme  Conrt  of  Ohio.  May  17, 
1898.  Error  to  circuit  court,  Scioto  eonnty.  J. 
F,  McNeal  &  Sons,  for  plaintiffs  In  error.  Nash 
ft  Lieatz,  Thompson  ft  Newman,  W.  Z,  Davis, 
and  L.  G.  Addison,  for  defendant  in  enor.  No 
opinion.   Judgment  affirmed. 


WOOD  T.  RAILWAT  00.  (No.  6,771.)  (Sa- 
preme Court  of  Ohio.  April  19,  18^.)  Error 
to  circuit  court,  Marion  couutr.  ScofieM,  Dur- 
fee  ft  Scofield,  t<x  iriaintiff  In  error.  W.  Z. 
Davis,  S.  O.  Bayleas,  and  John  T.  Dye,  for  de- . 
fendant  In  error.  No  c^jbuoii.  Jnagment  af> 
firmed. 
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